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Kansas  Supreme  Court — Kovember  14,  1914. 


93  Kan.  420;  144  Pao.  2 IS. 


^Any**  —  Iie^al  Meaning  of  Term. 

Section  1220,  General  Statutes  of  1909, 
which  authorizes  cities  of  the  first  class  by 
ordinance  to  extend  their  corporate  limits  so 
as  to  include  any  tract  of  unplatted  land  not 
exceeding  20  acres  whenever  the  same  "is  so 
situated  that  two-thirds  of  any  line  or 
boundary  thereof  lies  upon  or  touches  the 
boundary  line  of  such  city,"  means  whenever 
two-thirds  of  any  single  boundary  line  or 
side  of  such  tract  lies  upon  or  touches  the 
boTmdary  line  of  such  city;  the  word  "any" 
being  construed  aa  used  in  the  sense  of  one 
indifferently,  out  of  an  indefinite  number. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Wyandotte 
eounty:    Hxttghinos,  Judge. 

Action  by  State,  on  relation  of  James  M. 
Meek,  plaintiff,  against  City  of  Kansas  City, 
defendant.  Judgment  for  defendant.  Plain- 
tiff appeals.  The  facts  are  stated  in  the 
opinion.    Affirhed. 

James  M,  Meek,  J,  E.  McFadden  and  0.  Q. 
(Tlaflin,  Jr,,  for  appellant. 

Richard  J.  Higgins  and  W.  H.  McCaaniah 
for  appellee. 

[420]  PoBTEB,  J. — ^In  this  case  the  state, 
on  the  relation  of  the  county  attorney  of 
Wyandotte  county,  questions  the  validity  of 
certain  ordinances  passed  by  the  city  of 
Kansas  City,  for  the  annexation  ol  certain 
territory  to  the  city.  The  court  sustained 
a  demurrer  to  the  petition  an^  rendered  judg- 
Ann.  Cas.  1916B. — 1. 


ment  in  favor  of  the  city,  from  which  the 
plaintiff  has  appealed. 

The  sole  question  involves  the  proper  con- 
struction to  be  placed  upon  the  language  of 
section  1220  of  the  General  Statutes  of  1909, 
authorizing  the  extension  of  the  limits  and 
boundaries  of  cities  of  the  first  elass.  [421] 
The  portion  of  the  statute  to  be  construed 
reads : 

''Whenever  any  land  adjoining  or  touching 
the  limits  of  any  city  has  been  subdivided 
into  blocks  and  lots,  or  whenever  any  un- 
platted piece  of  land  lies  within  (or  mainly 
within)  any  city,  or  any  tract  not  exceeding 
twenty  acres  is  so  situated  that  two-thirds 
of  any  line  or  boundary  thereof  lies  upon  or 
touches  the  boundary-line  of  such  city,  said 
lands,  platted  or  unplatted,  may  be  added  to, 
taken  into  and  made  a  part  of  such  city 
by  ordinance  duly  passed." 

Our  attention  has  been  called  to  an  error 
in  the  printed  statute  which  is  not  of  much 
consequence.  The  word  "or"  is  substituted 
for  the  word  "of,"  as  appears  .from  the 
original  draft  of  the  act,  which  was  House 
bill  Ko.  116.  The  statute  should  read: 
"two-thirds  of  any  line  of  boundary,'*  instead 
of  "two-thirds  of  any  line  or  boundary."  It 
is  the  contention  of  appellant  that  the  stat- 
ute should  be  construed  to  mean  two-thirds 
of  the  entire  boundary  of  any  unplatted  tract 
not  exceeding  twenty  acres;  that  is  to  say, 
that  the  legislature  meant  two-thirds  of  the 
entire  boundary  or  perimeter  of  such  tract. 
The  trial  court  upheld  the  city's  contention 
and  construed  the  statute  to  mean  the  same 
as  if  it  had  read:  "Having  any  one  side  or 
boundary,  two-thirds  of  which  lies  upon  or 
touches  the  boundary-line  of  such  city." 

The  precise  question  has  never  been  before 
the  court.  Both  plaintiff  and  defendant  quote 
from  the  language  of  the  court  in  the  opin- 
ion in  the  case  of  Chaves  v.  Atchison,  77 
Kan.  176,  93  Pac.  624,  where,  in  speaking 
of  the  provision  for  annexing  territory  to 
cities  of  the  first  class,  it  was  said: 
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'In  this  act,  .  .  .  provision  is  made 
for  annexing  three  classes  of  lands:  .  .  . 
third,  a  tract  of  platted  or  unplatted  land, 
not  exceeding  twenty  acres  in  area,  having  a 
boundary-line  two-thirds  of  which  lies  upon 
or  touches  the  howndary-line  of  the  city."  (p. 
177.)     (Italics  ours.) 

The  defendant  attaches  some  importance 
to  the  use  by  the  court  of  the  expression  "a 
boundary-line  two-thirds  [422]  of  which," 
etc.,  while  the  plaintiff  emphasizes  the  use 
of  the  expression,  "the  boundary-line  of  the 
city,"  as  indicating  a  construction  favorable 
to  the  contention  of  the  state.  As  remarked, 
the  question  here  presented  was  not  before 
the  court  at  that  time.  Tracts  of  land  in 
Kansas  are  usually  four-sided;  sometimes, 
but  not  often,  they  are  three-sided.  The 
several  tracts  annexed  by  the  ordinances  in 
this  case  are  each  four-sided.  None  of  the 
tracts,  however,  forms  a  square  or  parallelo- 
gram. Ordinance  No.  11,965  annexed  a  tract 
the  western  boundary  of  which  is  a  straight 
line  adjoining  the  city  for  a  distance  of  1340 
feet.  Ordinaoe  No.  11,979  annexed  a  tract  the 
western  boundary  of  which  is  a  straight  line 
1750  feet  in  length,  lying  upon  and  touching 
the  boundary-line  of  the  city.  Ordinance  No. 
11,996  annexed  a  tract  the  western  boundary 
of  which  is  a  straight  line  2040  feet  in 
length,  touching  the  boundary-iine  of  the 
city.  The  Missouri  river  forms  the  north 
boundary-line  of  each  tract;  the  south  bound- 
ary of  each  being  the  right-of-way  of  the 
Missouri  Pacific  railway,  which  runs  in  a 
northwesterly  direction. 

We  think  the  contention  of  the  city  must 
be  sustained,  and  that  the  only  reasonable 
construction  to  be  placed  upon  the  language 
of  the  statute  is  that  the  legislature  meant 
two-thirds  of  any  single  boundary  where  the 
tract  contains  less  than  twenty  acres.  ''Any 
line  of  boundary,"  means,  of  course,  the  same 
thing  as  "any  boundary-line."  The  construc- 
tion contended  for  by  appellant  requires  us 
to  ignore  entirely  the  use  of  the  word  "any." 
In  construing  statutes  the  courts  have  given 
different  meanings  to  this  word,  according 
to  the  sense  in  which  it  is  used,  as  determined 
by  the  context.  In  many  cases  "any"  has  been 
construed  to  mean  the  same  as  "every."  On 
the  other  hand,  "any"  has  often  been  held  to 
mean  any  one  out  of  a  number.  (See  1 
Words  and  Phrases,  pp.  412  et  seq.)  The 
first  definition  given  by  Webster's  Interna- 
tional Dictionary  is:  "One  indifferently,  out 
of  an  Indefinite  number;  one  indefinitely 
whosoever  or  whatsoever  it  [4^3]  may  be." 
It  was  undoubtedly  used,  we  think,  in  the 
latter  sense  in  the  statute  under  considera- 
tion. Had  it  seen  fit,  the  legislature  might 
have  provided  that  a  tract  of  :^his  character 
should  not  be  annexed  unless  two-thirds  of 
its   entire  boundary  touched  the  boundary- 


lines  of  the  city;  but  had  that  been  the  in- 
tention, it  would  doubtless  have  used  language 
more  appropriate,  and  would  not  have  used 
the  word  "any"  in  reference  to  boundary- 
lines.  Besides,  if  such  had  been  the  intention, 
the  legislature  would  hardly  have  made 
provision  for  a  third  classification  of  tracts 
of  land,  because.it  seems  apparent  that  where 
two-thirds  of  the  entire  boundary  of  a  tract 
of  land  adjoins  a  city,  the  tract  must  lie 
mainly  within  the  city,  and  it  would  then 
fall  within  the  second  class,  which  provides 
that  "whenever  any  unplatted  piece  of  land 
lies  within  (or  mainly  within)  any  city,"  it 
may  be  taken  into  the  city  by  ordinance. 
Aside,  therefore,  from  the  force  which  must 
be  given  to  the  words  "any  boundary-line," 
the  fact  that  the  logislature  saw  fit  to  make 
a  separate  classification  for  tracts  of  land 
not  exceeding  twenty  acres  satisfies  us  that 
the  construction  g^ven  to  the  statute  by  the 
trial  court  is  the  correct  one. 
The  judgment  is  affirmed. 


NOTE. 

Legal  Meanins  of  ''Any." 

I.  Introductory,    6. 
11.  Meaning  of  "Any"  Construed  Alone: 

1.  Generally,   5. 

2.  As  Meaning  "All:" 

a.  Generally,    8. 

b.  As  Meaning  "All"  or  "Every, 

9. 
3-  As  Meaning  "Each,"  10. 

4.  As   Meaning   "Either,"    11. 

5.  As  Meaning  "Every,"  11. 

6.  As  Meaning  "One:" 

a.  Generally,   12. 

b.  As   Meaning   "One   or   More, 

13. 

7.  As  Meaning  "Other,"  14. 

8.  As  Meaning  "Some,"    14. 

9.  As  Meaning  "To  Any  Extent,"   14. 
in.  Meaning     of     "Any"     Construed     wiUi 

Other  Words: 

1.  Any  Act: 

a.  Generally,  16. 

b.  Any   Act,   Neglect  or  Default^ 

15. 

2.  Any  Action,  16. 

3.  Any  Additions  Thereto,  15. 

4.  Any  Adjoining  Municipality,  16. 

5.  Any  Advantage,  16. 

6.  Any  Agent,  16. 

7.  Any  Alien,  17. 

8.  Any  Allotment,  17. 

9.  Any  Animals,  17. 

10.  Any  Appreciable  Extent,  17. 

11.  Any  Article,  18, 

12.  Any  Attempt,  18. 
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13.  Any  Attorney,  18. 

14.  Any  Bank,  18. 

15.  Any  Banking  Institution,  19. 

16.  Any  Benefit,  10. 

17.  Any  Bond,    Obligation    or    Con- 

tract^ 19. 

18.  Any  Book,  19. 

19.  Any  Borough,  19. 

20.  Any  Borrower,  20. 

21.  Any  Bridge,  20. 

22.  Any  Building,  20. 

23.  Any  Business,  20. 

24.  Any  Business  OflSce,  20. 

25.  Any  Canal,  20. 

26.  Any  Candidate  21. 

27.  Any  Captain  or  Mariner,  21. 

28.  Any  Car,  21. 

20.  Any  Carriage,  21. 

30.  Any  Case,  21. 

31.  Any     Cathedral     or     Collegiate 

Church,  22. 

32.  Any  Cause: 

a.  Generally,  22. 

b.  Any  Cause  or  Matter,  23. 

c.  Any  Cause    or    Proceeding, 

23. 

d.  Any  Cause  Whatever,  23. 

e.  Any  Cause  Whatsoever,  24» 

33.  Any  Certain  Kind,  24. 

34.  Any  Change,    24. 
36.  Any    Child,       26. 

36.  Any  Children,    26. 

37.  Any  Claim,    25. 

38.  Any  City,     26. 

39.  Anv  Commodities,    26. 

40.  Any  Communication,    26« 

41.  Any  Consideration,  27. 

42.  Any  Contract,  27. 

43.  Any  Corporation,  28. 

44.  Any  County,  30. 

45.  Any  Court: 

a.  Oenerallv,  30. 

b.  Any  Court  of  Competent  Ju- 

risdiction, 31. 

c.  Any  Court  of  Record,   31. 

d.  Any    Court    of    This    State, 

32. 

e.  Any    Court    of    the    United 

States,  32. 

46.  Any  Creditor,  32. 

47.  Any  Crime,    33. 

48.  Any  Criminal  Case,*  33. 

49.  Any  Criminal  Proceedings,  34. 

50.  Any  Damage  Done,  '34. 

51.  Any  Dangerous  Condition,  34. 

52.  Any  Debt,  34. 
63.  Any  Debtor,  35. 

54.  Aiiy  Debts  Due,  35. 

55.  Any  Deceased  Child,   85. 

56.  Any  Decision,  36. 

57.  Any  Decree  or  Order,  35. 

68.  Any  Deer,  35. 

69.  Any  Defect,  35. 

60.  Any  Defendant,  36. 

61.  Any  Deficiency,  36. 
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62.  Any  Degree,  36. 

63.  Any  Deposit,  37. 

^4.  Any  Description,    37. 

65.  Any  Determination,  37. 

66.  Any  Device,  37. 

67.  Any  Devise,   37. 

68.  Any  Difference,    37. 

69.  Any  Difficulty,  38. 

70.  Any  Disease,  38.     . 

71.  Any  Dividend  Declared,  38* 

72.  Any  Election,  38. 

73.  Any  Election  Law,    39. 

74.  Any  Equitable  Interest,  39. 

75.  Any  Estate,  39. 

76.  Any  Evidence,  39. 

77.  Any  False  Pretense,   39. 

78.  Any  Female,  40. 

79.  Any  of     the    Following    Causes,. 

40. 

80.  Any  Foreign  Patent,  40. 

81.  Any  Form,  40. 

82.  Any  Former    Deceased    Husband, 

40. 

83.  Any  Franchise,    40. 

84.  Any  F)raud,   Unfaithfulness,  etc.,. 

40. 

85.  Any  Further  Tax,    40. 

86.  Any  Future  Extension,  41. 

87.  Any  Future  License  Year,  41. 

88.  Any  Gaming  Table,  41. 

89.  Any  Gaming  Whatsoever,    41.. 

90.  Any  Garnishee,  41. 

91.  Any  Gas  Company,  41. 

92.  Any  Goods  and  Chattels,  41. 

93.  Any  Gross  Neglect,  42. 

94.  Any  Harness,    42. 

95.  Any  Heir  or  Creditor,  42. 

96.  Any  Holder   of   This   Obligatibnv 

42. 

97.  Any  Illegal  Official  Act,  42. 

98.  Any  Incorporated  Company,   42; 

99.  Any  Incorporated  Medical  Socie- 

ty,  43. 

100.  Any  Increase  Thereof,  43. 

101.  Any  Incumbrance,  43. 

102.  Any  Indebtedness,  43. 

103.  Any  Indictment,    43. 

104.  Any  Individual  or  Copartnership,. 

43. 
106.  Any  Infamous  Crime,  43. 

106.  Any  Instrument  or  Means,    44. 

107.  Any  Insurance  Company,   44. 

108.  Any  Insurance  Corporation,   44. 

109.  Any  Interest,  44. 

110.  Any  Intoxicating  Beverage,    44. 

111.  Any  Judge,  44. 

112.  Any  Judgment,    44. 

113.  Any  Judgment  Creditor,  45. 

114.  Any  Judicial  Officer,  46. 

115.  Any  Juror,  46. 

116.  Any  Justice  of  the  Peace,  45. 

117.  Any  Kind,    46. 

118.  Any  Lands,  47. 

119.  Any  Law,  47. 
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120.  Any  Lawful  Purpose,  48. 

121.  Any  Laws  Now  .Existing,  48. 

122.  Any  Legal  Claim,  48. 

123.  Any  Liability,  48. 

124.  Any  License  or  Eight,  48* 

125.  Any  List  Eetumed,    48. 

126.  Any  Local  Agent,  49. 

127.  Any  Manner,  40. 

128.  Any  Married  Female,  49. 

129.  Any  Married  Woman,  49. 

130.  Any  Matter  or  Thing,  49. 

131.  Any  Means  or  Force,  60. 

132.  Any  Misconduct  of  His  Principal, 

60. 

133.  Any  Mismanagement^  60. 

134.  Any  Mode,  60. 

135.  Any  Money,  60. 

136.  Any  Mortgage,  61. 

137.  Any  Necessary  Expenses,  51. 

138.  Any  Neglect,   51. 

139.  Any  Negligence    or    Mismanage- 

ment, 51. 

140.  Any  Number,  52. 

141.  Any  Offense,  62. 

142.  Any  Offensive  or  Disorderly  Aot^ 

62. 

143.  Any  Office,  62. 

144.  Any  Officer,  52. 

145.  Anyone,  63. 

146.  Anyone  Appointed,  53. 

147.  Any  One  Creditor,  53. 

148.  Any  One  Month,  53. 

149.  Any  One  Year,  64. 

150.  Any  Order,  64. 

151.  Any  Other: 

a.  Generally,  55. 

b.  Any  Other  Act,  55. 

c.  Any  Other  Action,  56. 

d.  Any  Other  Article,  55. 

e.  Any  Other  Bailee,  65. 

f .  Any  Other  Building,  55. 

g.  Any  Other  Case,  56. 
h.  Any  Other  Cause,  66. 

1.  Any  Other  Dangerous,  etc. 
Establishment^  67. 

j.  Any  Other  Dangerous  Weap- 
on,   57. 

k.  Any   Other  .  Entertainment, 

57. 

1.  Any  Other  Estate,  67. 

m.  Any  Other  Felony,  ^7. 

n.  Any  Other  Funds,  58. 

o.  Any  Other  Gambling  De- 
vice, 58. 

p.  Any  Other  Game  of  Hazard, 
58. 

q.  Any  Other  House,  58. 

r.  Any  Other  Inmioral  Pur- 
.  pose,  58. 

8.  Any  Other  Inflammable  Liq- 
uid,  58. 

t.  Any  Other  Insurance,  58. 

u.  Any.  Other  Jurisdiction, 
58. 


152. 
153. 


154. 
156. 
166. 


167. 
158. 
159. 
160. 
161. 
162. 
163. 
164. 


▼.  Any  Other  EUlnd,  59. 

w.  Any  Other  Law,  59. 

z.  Any  Ot^er  Manner,  59. 

y.  Any  Other  Matter,  59. 

JB.  Any  Other  Means,  60. 
aa.  Any  Other  Moneys,  60. 
bb.  Any  Other  Obstruction,  60. 
cc  Any  Other  Offense,  60. 
dd.  Any  Other  Officer,  60. 
ee.  Any  Other  Paii^,  60. 
If.  Any  Other  Person: 

(1)  Generally,  61. 

(2)  Any  Other  Person  En- 

titled, 63. 

(3)  Any  Other  Person  In- 

terested, 63. 

gg.  Any  Other  Place,  63. 

hh.  Any  Other  Pro<seeding,   64. 

ii.  Any  Other  Purpose,  64. 

jj.  Any  Other  Reason,  64. 

kk.  Any     Other     Relief     Over, 
64. 

11.  Any  Other  Respect,  64. 

mm.  Any  Other  Road,  64. 

nn.  Any  Other  Ship,  65. 

oo.  Any  Other  Source,  65. 

pp.  Any  Other  Species,  65. 

qq.  Any  Other  Structure,  65. 

rr.  Any  Other  Water,  66. 

ss.  Any  Other  Witness,  66. 
Any  Owner,   66. 
Any  Part: 

a.  Generally,   66. 

b.  Any  Part  Thereof,  67. 
Any  Partnership,    68. 

Any  Party,   68. 
Any  Person: 

a.  Generally: 

(1)  Under   Civil   Statute, 

69. 

(2)  Under  Criminal  Stat- 

ute, 72. 

b.  Any  Person  Aggrieved,  75. 

c.  Any  Person  Dissatisfied,  75. 

d.  Any  Person  Entitled,  76. 

6..  Any  Person  Injured  There- 
by,  76. 

f.  Any   Person   Interested,   75. 

g.  Any  Person  or  Persons,  76. 
h.  Any    •  Person       Sustaining 

Damage,   76. 
L  Any  Person  within  Jurisdic- 
tion, 77. 
J.  Any     Person     Whomsoever, 

77. 
k.  Any  Person  Who  Rents,  etc., 
77. 
Any  Personal  Property,  77. 
Any  Place,  77. 
Any  P6ll-bfv>k,    78. 
Any  Pool,  78. 
Any  Poor  Person,  78. 
Any  Portion,  78. 
Any  Ports,  78. 
Any  Power,  79. 
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165.  Any  President,  etc.,   79. 

166.  Any  Prisoner,  79. 

167.  Any  Private  Corporation,  7flL 

168.  Any  Proceeding   79. 

169.  Any  Process,  79. 

170.  Any  Profits  or  Income^  79l 

171.  Any  Property,  80. 

172.  Any  Proposed  Ordinance,  81. 

173.  Any  Provision  by  Will,  81. 

174.  Any  Public  Highway,   81. 

175.  Any  Public  Purpose,  81. 

176.  Any  Public  Street,  81. 

177.  Any  Publisher,  81. 

178.  Any  Purpose  Whatever,  81. 

179.  Any  Quantities,  81. 

180.  Any  Question  of  Fact,  81. 

181.  Any  Railroad,    82. 

182.  Any  Railway,  82. 

183.  Any  Real  Estate,   83. 

184.  Any  Real  or  Personal  Property, 

83. 

185.  Any  Reason,  83. 

186.  Any  Reasonably     Prudent     Man, 

83. 

187.  Any  Receipt,  etc.,    88. 

188.  Any  Record,  83. 

189.  Any  Religious  Corporation,  84. 

190.  Any  Right,  84. 

191.  Any  Road,  84. 

192.  Any  Road  Crossing,  85. 

193.  Any  Rotation,  85. 

194.  Any  Salary  Now  Due,  86. 

195.  Any  Sale  of   the   Property,   eta, 

86. 

196.  Any  Scheme  to  Defraud,  85. 

197.  Any  School,   86. 

198.  Any  School   District,     86. 

199.  Any  Sea-going  Ship,  86. 

200.  Any  Seaman,    86. 

201.  Any  Ship,  86. 

202.  Any  Situation,   86. 

203.  Any  Solicitor,  86. 

204.  Any  Special  Order,   86. 

205.  Any  Species  of  Seines,  87. 

206.  Any  Stage,  87. 

207.  Any  Stage  of  Utero-gestation,  87. 

208.  Any  Statute  Enacted,   87. 

209.  Any  Stock  of  Goods,  etc.,  87. 

210.  Any  Street,   87. 

211.  Any  Subsequent  Meeting,  87. 

212.  Any  Substance  or  Substanoee,  88. 

213.  Any  Such  Arrears,   88 

214.  Any  Such  Ca^,  88 

215.  Any  Such  Claimant,  88 

216.  Any  Such  Corporation,  88 

217.  Any  Such  Person,  88 

218.  Any  Such  Petition,  89. 

219.  Any  Such  Place,  89. 

220.  Any  Suit,  89. 

221.  Any  Sum  of  Money  Paid,  90. 

222.  Any  System   or    Code   of   Laws, 

90. 

223.  Any  Trx,  90. 

224.  Any  Tdegraph  Company,  90. 


225.  Any  Term  Exceeding  IVo  Years, 

90. 

226.  Any  Term  of  Years,  90. 
226a.  Anything,  90. 

227.  Any  Third  Person,   90. 

228.  Any  Time: 

a.  Generally,   90. 

b.  Any  Time  before  the  Trial, 

93. 

c.  Any  Time  Called  For,  93. 

d.  Any  Time  during  the  Life, 

etc.,  93. 

e.  Any  Time  Hereafter,  93. 

f.  Any  Time  or  Sitting,  94. 

g.  Any    Time    within    Thirty 

Days,  94. 

229.  Any  Tobacco,   94. 

230.  Any  Town,  94. 

231.  Any  Trade  or  Calling,  95. 

232.  Any  Trust,  95. 

283.  Any  Trustee  or  Factor,  95. 

234.  Any  Two  or  More  Persons,  95. 

235.  Any  Unmarried  Woman,  95. 

236.  Any  Unpaid  Stock,  95. 
287.  Any  Unsettled  Person,  96. 

238.  Any  Useful  Beast,  Fowl  or  Ani- 

mal, 96. 

239.  Any  Viaduct  or  Viaducts,  96. 

240.  Any  Warehouse,  96. 

241.  Any  Waters  of  the  State,  96. 

242.  Any  Way,  96. 

243.  Any  Will,  97. 

244.  Any  Witness,  97. 

245.  Any  Woman,  97. 
248.  Any  Work  or  Act,  98. 

247.  Any  Works  of  Internal  Improve- 

ment, 98. 

248.  Any  Wrapper,  98. 

249.  Any  Writ,  98. 


J.  Introducftory, 

The  present  note  in  discussing  the  meaning 
of  the  word  "any"  not  only  considers  the 
construction  which  has  been  judicially  given 
to  that  term  and  the  meaning  which  its  use 
imports  to  the  phrases  in  which  it  is  used, 
but  collates  in  alphabetical  order  the  phrasei 
introduced  by  the  word  "any**  which  have, 
been  judicially  defined,  so  far  as  the  use  of 
that  word  haja  affected  their  definition. 

A  discussion  of  the  meaning  of  the  word 
"anything"  will  be  found  in  the  note  to  the 
ease  of  In  re  Arnold,  Ann.  Cas.  1915A  23. 

II,  Meaning  of  *'Any**  Construed  Alone* 

1.  Genebaixt. 

The  word  "any*'  has  been  said  generally  to 
be  a  term  of  inclusion,  excluding  any  excep- 
tion or  qualification.  Thus  in  denying  the 
right  of  the  state  to  collect  a  license  tax  for 
carrying  on  a  banking  business  from  a  bank. 
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the  charter  of  which  provided  that  "the  capi- 
tal of  the  bank  shall  be  exempt  from  any 
tax,"  it  has  been  held  that  the  word  "any" 
excluded  selection  or  distinction,  and  de- 
clared the  exemption  without  limitation. 
Citizens'  Bank  v.  Parker,  192  U.  S.  73,  24 
S.  Ct.  181,  48  U.  S.  (L.  ed.)  346.  So  in 
construing  a  Canadian  Liquor  License  Act 
(R.  S.  O.  1897,  c.  245,  sec.  20),  providing 
that  the  council  of  every  city,  town,  village 
or  township  may  limit  the  number  of  tavern 
licenses  to  be  issued  therein  for  the  then  en- 
suing license  year,  "or  for  any  future  license 
year,**  it  was  held  that  the  expression  "any 
future  license  year,"  plainly  meant  "all"  fu- 
ture license  years,  there  being  nothing  to 
restrict  the  generality  of  the  word  "any," 
and  it  being  a  word  which  excluded  limita- 
tion or  qualification.  In  re  Brewer,  19  Ont. 
L.  Rep.  411,  13  Ont.  W.  Rep.  954,  1087. 

In  other  cases  it  has  been  held  to  convey 
a  limited  meaning  by  reason  of  the  context. 
Thus  in  an  action  on  a  note  instruction  No. 
1    in   substance  told   the  jury   that,   if   the 
defendant  set  up  a  failure  of  consideration 
of  the  note,  either  in  whole  or  in  part,  he 
must  establish  that  failure  by  a  preponder- 
ance of  the  evidence,  and  that  the  burden 
in   proving  "any  defense'*  to  the  note  was 
on   the   defendant,   and   the   word   "any"   in 
this  instruction  appeared  to  have  been  under- 
scored.   Instruction  No.  2  told  the  jury  that 
**by  a  preponderance  of  the  evidence  is  meant 
the   greater   weight   of   the  evidence."     The 
complaint  was  that  there  were  other  defenses 
than  the  failure  of  consideration,  and  that 
the  word  "any"  must  have  been  understood 
by  the  jury   as   synonymous   with   "every." 
The  court  held  that  instruction  No.  1  spoke 
of  no  other  pleas  or  defenses,  and  that  the 
jury  were  not  misled  by  the  word  "any"  to 
believe   that  it  referred  to  eyery  other  de- 
fense  than    those   talked    about   in    the   in- 
structions.   Ewen  V.  Wilbor,  208  111.  492,  70 
N.  E.  575.     So  in  Indiana,  etc.  Coal  Co.  v. 
Neal,    166    Ind.   458,    9    Ann.    Cas.    424,    77 
N.    E.    850,    in   holding   that   in   an    action 
by  a  servant  against  his  master  for  negligence 
under  an  Indiana  statute  (Acts  1891,  p.  57, 
§  7478,  Burns  1901),  the  servant  could  not 
recover  by  virtue   of  the  provisions  of  the 
18th  section  of  the  statute  on  which  he  re- 
lied, the  court  declared  that  in  announcing 
this    conclusion    they    deemed    it    proper   to 
state  that  they  had  not  been  unmindful  of 
the  provision  of  section  thirteen  of  the  same 
act  (§  7473,  Burns  1901),  that  for  "any  in- 
jury to  person  or  persons  occasioned  by  any 
violation  of  this  act"  a  right  of  action  should 
accrue,  and  held  that  while  it  was  true  that 
the  word  "any"  might  be  taken  distributively 
as  including  all,  it  was  common  in  statutory 
construction  so  to  restrain  a  universal  word, 
as  "all"  or  "every,"  aa  to  make  it  comport 


with  the  general  scheme  of  the  statute  in 
which  it  was  found,  and  that  the  appellant 
was  not  within  the  purview  of  the  statute. 

It  has  been  held  that  the  distributive  word 
"any"  as  applied  to  the  several  grantees  in 
a  deed  indicates  the  creation  of  an  estate  in 
common  rather  than  a  joint  tenancy  and  is 
to  be  given  controlling  effect  in  determining 
the  estate  to  be  a  tenancy  in  common. 
Sturm  V,  Sawyer,  2  Pa.  Super.  Ct.  254;  (Jal* 
braith  v.  Galbraith,  3  Serg.  &  R.  (Pa.)  392. 
Thus,  in  the  case  last  cited  wherein  it  ap- 
peared that  the  land  was  given  to  certain 
grantees  "or  any  of  them,  their  or  any  of 
their  heirs  or  assigns,"  the  court  said :  "  'To 
them  or  any  of  them,  their  or  any  of  their 
heirs,'  that  is,  them  and  each  of  them,  their 
and  each  of  their  heirs;  any  heir  which 
either  of  them  might  have;  because  if  either 
of  them  had  an  heir  which  took  nothing, 
the  word  'any'  would  not  be  satisfied  in  its 
full  extent." 

The  use  of  "any"  does  not  necessarily  im- 
ply  a  plural  number.    Thus  under  a  Pennsyl- 
vania statute,   providing  that  the   "robbery 
or    larceny    of    obligations    or    bonds,    bills 
obligatory,    bills    of    exchange,    promissory 
notes    for    the    payment    of   money,    lottery 
tickets,    paper    bills    of    credit,    certificates 
granted  by  or  under  the  authority  of  this 
commonwealth,  or  of  all  or  any  of  tiie  United 
States  of  America,  shall  be  punished  in  the 
same  manner  as  robbery  or  larceny  of  any 
goods   or   chattels,"   it   has   been   held   that 
while  if  the  expression  in  the  act  in  question 
had  been  "any  bonds,"  etc.,  the  ccmstruction 
must  have   included  one  bond,  because  tlu* 
word  "any"  was  put  in  opposition  to  none,  the 
word  "any"  might  with  equal  propriety  be  ap- 
plied to  a  substantive  in  the  singular  or  in 
the  plural  number;  and  where  it  was  joined 
to  a  substantive  in  the  plural,  it  certainly 
had  in  strict  construction  a  plural  significa- 
tion.    In  the  same  case   it  was  said  that 
under  a  later  act  providing  that  any  person 
who  should  be  convicted  of  printing,  signing, 
or  passing  any  counterfeit  notes  of  the  banks 
of  Pennsylvania,  North  America,  or  the  Unit- 
ed States  should  be  punished  as  is  therein 
prescribed,   it  had  never  been  doubted  that 
the  printing  of  one  counterfeit  note  was  an 
offense  within  the  act.     Com.  v.  Messinger, 
1  Bin.    (Pa.)    275,  2  Am.  Dec.  441.     So  in 
Partridge  v.  Strange,  1  Plowd.  77,  76  Eng. 
Rep.    (Reprint)    123,  it  was  said:     "So  the 
statute  of  5  R.  2,  cap.  7,  ordains,  that  none 
shall  make  entry  into  any  lands  and  tene- 
ments except  in  case  where  entry  is  given 
by  law,'  yet  if  a  man  enters  into  one  tene- 
mentj  he  shall  be  punished,  notwithstanding 
the  statute  is  in  the  plural  number,  as  in 
divers  books  it  is  holden.    So  that  the  plural 
number  contains  in  it  the  singular  number. 
And  il  one  right  or  title  should  not  be  con- 
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tained  here,  the  effect  of  the  statute  would 
be  set  aside,  and  also  every  right  or  title  is 
contained  in  the  last  branch  by  this  word 
<any).  And  therefore,  for  this  reason,  a 
right  or  title  in  the  singular  number,  is 
within  the  statute."  Similarly  it  has  been 
held  that  a  constitutional  provision  that  per- 
sons possessing  certain  qualifications  should 
be  eligible  to  hold  "any  office"  does  not  au- 
thorize the  holding  of  more  than  one  office. 
State  V.  Buttz,  0  S.  Car.  156.  In  2  Hale's 
Pleas  of  the  Crown  365,  it  was  said:  ''There 
arose  a  doubt,  whether,  if  there  were  one 
horse,  mare,  or  gelding  stolen,  the  offender 
should  have  had  clergy;  and  the  reason  of 
the  doubt  was  not  singly,  because  the  statute 
of  1  E.  6  was  in  the  plural  number,  horses, 
mares,  or  geldings,  for  then  it  might  as  well 
have  been  a  doubt,  whether  upon  the  statute 
of  23  H.  8,  cap.  1,  he,  that  had  wilfully 
burned  one  house,  should  not  have  had  his 
clergy,  because  the  words  of  that  statute  are 
in  the  plural  number,  dwelling  houses  or 
barns;  and  so  for  robbing  any  churches  or 
chapels.  But  the  reason  that  made  the  scru- 
ple was,  because  the  statute  of  37  H.  8, 
cap.  8,  was  expressly  penned  in  the  singular 
number,  If  any  man  do  steal  any  horse,  mare 
or  filly:  and  then  this  statute  of  1  E.  6, 
thus  varying  the  number,  and  yet  expressly 
repealing  all  other  exclusions  of  clergy  intro- 
duced since  the  beginning  of  H.  8,  made 
some  doubt,  whether  it  were  not  intended  to 
enlarge  clergy,  where  only  one  horse  was 
stolen.  To  remove  this  doubt  was  the  stat- 
ute of  2  &  3  E.  6,  cap.  33,  whereby  clergy 
is  excluded  from  him  that  steals  one  horse, 
gelding  or  mare  in  all  the  cases  of  attainder, 
conviction,  standing  mute,  or  not  directly  an- 
swering." And  see  Rex  v.  Hassel,  2  East 
P.  C.  (Eng.)  697,  1  Leach  1,  wherein  it  was 
held  that  the  statute  (2  Geo.  II.  c.  25, 
sec.  3)  enacting  that  "whoever  shall  steal 
or  take  by  robbery  any  Exchequer  orders,  or 
tallies,  or  other  order  entitling  any  other 
person  to  any  annuity  or  share  in  any  par- 
liamentary fund;  or  any  Exchequer  bills, 
bank-notes,  South-Sea  bonds,  East-India 
bonds,  dividend-warrants,  etc.,  etc.,  shall  be 
deemed  guilty  of  felony,"  covered  the  taking 
of  one  note  as  well  as  two  or  more.  The 
words  "if  any"  have  been  held  not  to  be 
restrictive,  but  to  be  words  of  contingency. 
Thus  under  the  Alabama  statute  (Pub.  Acts 
1903,  sec.  60),  which  authorized  the  creditors 
and  stockholders  of  a  corporation  to  apply 
to  the  court  for  the  appointment  of  a  re- 
ceiver, and  authorized  the  court,  after  being 
satisfied  from  the  affidavits  and  after  such 
notice  to  the  corporation,  "if  any,"  as  the 
court  might  prescribe,  to  proceed,  it  has  been 
held  that  it  might  be  that  the  words  "if 
any,"  in  reference  to  the  notice,  did  not  dis- 
pense with  notice,  in  any  other  cases  than 


those  excepted  by  previous  decisions.    Ensley 
Development  Co.  v.  Powell,  147  Ala.  300,  40 
So.   137.     So  in   proceedings  under  a  Farm 
Drainage   Act    (Laws   Illinois   1885,   section 
20)   providing  that  the  jury  "shall  return  as 
their  verdict  the  amount  of  damages  found, 
if  any,  in  favor  of  the  owner  or  owners  and 
against  the  commissioners,"  it  has  been  held 
that  the  words  "if  any"  did  not  authorize 
the  jury  to  return  a  verdict  that  appellee 
was  entitled  to  no  damage  for  the  land  actu- 
ally taken  for  the  ditch.     Drainage  Com'rs 
v.  Volke,  163  111.  243,  46  N.  E.  416,  affirming 
59  111.  App.  283.     In  a  case  where  the  court 
charged  the  jury  that  they  should  take  into 
consideration  "the  physical  pain  and  mental 
anguish,  if  any,"  which  the  plaintiff  has  suf- 
fered or  will  hereafter  suffer  in  consequence 
of  his  injuries,  it  was  held  that  the  wordn 
"if   any"   were   words    of    qualification    and 
contingency  and  were  to  be  read  and  implied 
in  all  parts  of  the  instruction,  and  were  not 
an  improper  comment  on  the  evidence  tend- 
ing to  mislead  the  jury,  as  assuming  that 
there   were   permanent   injuries   and   future 
pain  and  anguish.    Wells  v.  Missouri-Edison 
Electric  Co.  108  Mo.  App.  607,  84  S.  W.  204. 
The   Lord   Chancellor,   in   Ex   p.    Wynch,    5 
De  G.  M.  &  G.  188,  43  Eng.  Rep.   (Reprint) 
842,  said:     "Just  on  the  same  principle  was 
decided  the  case  of  Elton  v.  Eason,  19  Ves. 
Jr.  73:  the  gist  was  this — ^the  testatrix  left 
all  her  moneys  and  effects  whatsoever  and 
wheresoever  to  hold  to  trustees,  their  heirs, 
executors,  administrators  and  assigns,  upon 
the   following  trusts   subject  to   her   debts, 
legacies,  etc.,   'to  apply  the   residue   of   the 
rents  and  profits  of  my  estates  and  effects 
for  my  son  during  his   life  and  afterwards 
for  the  heirs  of  his  body  if  any:'     Sir  Wil- 
liam Grant  held  that  to  be  an  absolute  in- 
terest in  the  first  taker,  and  his  expressions 
are   (19  Ves.  78-80) — 'Whatever  disposition 
would  amount  to  an  estate  tail  in  land  gives 
the  whole  interest  in  personal  property  which 
is  incapable   of   being  entailed,'   and   subse- 
quently,  *the  words,   "if   any,"  have  no  re- 
strictive effect  and  then  it  is  a  mere  limi- 
tation over  after  a  general  failure  of  heirs 
of  the  body  which  the  rules  of  law  will  not 
permit  to  take  effect.' "     In   Buckwalter  ▼. 
Black  Rock  Bridge  Co.  38  Pa.  St.  281,  where- 
in it  appeared  that  the  charter  of  a  bridge 
company  provided  that  the  damages  caused 
by  the  erection  of  their  bridge  were  to  be 
ascertained  by  referees  mutually  to  be  chosen 
by  the  company  and  the  plaintiff,  and  who 
were  to  "go  upon  the  premises  and  view  and 
receive  such   other   testimony  as  they  may 
desire,  and  assess  the  damages,  if  any,  which 
the  said  David  R.  Buckwalter  may  and  shall 
sustain    by    reason    of    the    erection    of   the 
bridge,"   it  was   held   that   the   words   here 
required  the  payment  of  damages,  "if  any," 
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by  reason  of  the  erection  of  the  bridge;  that 
this  last  expression,  in  the  connection  in 
which  it  stood,  was  the  same  thing  as  ''on 
account  of,"  or  ''because  of,"  the  erection  of 
the  bridge,  and  in  this  sense  the  paragraph 
meant  any  damage  on  account  of  its  erec- 
tion; and  that  the  subjunctive  or  contingent 
form  "if"  did  not  lessen  the  import  of  the 
word  "any,"  which  meant  indefinite  results 
or  amounts,  and  consequently  meant  all  dam- 
ages. 

In  construing  the  New  Jersey  Act 
(Pamph.  L.  p.  244)  creating  Union  county 
and  providing  "it  shall  have  and  enjoy  all 
the  jurisdiction,  powers,  rights,  privileges, 
liberties  and  immunities,  which  any  other 
county  in  this  state  doth  or  may  enjoy,"  etc., 
the  court  said:  "The  word  'any*  has  several 
meanings  according  to  the  subject  which  it 
qualifies.  In  synonyms  it  is  distinguished 
ihrom  'some.'  Thus,  it  is  said,  '"some"  ap- 
plies to  one  particular  part  in  distinction 
from  the  rest;  "any,"  to  every  individual 
part  without  distinction.  The  former  is  al- 
together restrictive  in  its  sense,  the  latter 
is  altogether  universal  and  indefinite.' 
Crabb's  English  Synonyms.  This  is  more 
noticeable  when  it  is  joined  with  another 
word,  as  'anything,'  'anywise,*  etc.  Webster 
says,:  'Although  the  word  "any"  is  formed 
from  "one,"  it  often  refers  to  many.' "  Stiles 
V.  Union  County  Freeholders,  50  N.  J.  L.  9, 
11  Atl.  143. 

Under  an  Idaho  statute  (Idaho  Rev.  Codes, 
§  2315,  as  amended  by  the  Sess.  Laws  of 
1909,  p.  174),  providing  "every  city  .  .  . 
shall  have  power  and  authority  to  issue  mu- 
nicipal coupon  bonds  ...  for  any  or  all 
of  the  following  purposes,"  and  section  2316, 
providing  "whenever  the  common  council  of 
such  city  or  the  trustees  of  such  town  .  .  . 
shall  deem  it  advisable  to  issue  the  coupon 
bonds  of  such  city  or  town  for  any  of  the 
purposes  aforesaid,  the  mayor  and  common 
council  may,"  etc.,  it  has  been  said  that  the 
word  "any"  should  not  receive  a  technical  or 
limited  construction,  and  that  as  used  it  in- 
dicated that  it  was  the  intention  of  the  law- 
making power  that  the  municipal  authori- 
ties of  any  city  or  town  could,  by  proper 
ordinance,  provide  for  as  many  of  the  neces- 
sary improvements  in  any  of  the  cities  or 
towns  of  our  state  as  they,  the  council, 
deemed  advisable.  Piatt  v.  Payette,  19 
Idaho  470,  114  Pac.  25. 

2.  As  Meaning  "Alt,.** 

a.  Generally, 

In  a  number  of  cases  "any"  has  been  con- 
strued to  mean  "all."  Thus  where  it  ap- 
peared that  a  corporate  meeting  was  called 
by  a  notice  which  specified  as  one  of  the  ob- 


jects thereof  "to  remove,  if  deemed  necessary 
or  expedient,  any  of  the  directors,"  Cotten, 
L.  J.,  said:  "Then  there  is  a  second  object^ 
To  remove  (if  deemed  necessary  or  expe- 
dient) any  of  the  present  directors,  and  to 
elect  directors  to  fill  any  vacancy  in  the 
board.^  The  learned  judge  below  thought 
that  too  indefinite,  but  in  my  opinion  a  no- 
tice to  remove  'any  of  the  present  directors' 
would  justify  a  resolution  for  removing  all 
who  are  directors  at  the  present  time;  'any' 
would  involve  'alL'  I  think  that  a  notice 
in  that  form  is  quite  sufficient  for  all  prac- 
tical purposes.  If  when  the  recommenda- 
tions of  the  committee  were  known,  or  when 
the  committee  had  been  appointed,  the  direc- 
tors or  some  of  them  were  to  say,  'We  will 
not  act  any  longer  if  you  insist  upon  this. 
We  will  not  follow  out  the  recommendations 
whatever  they  may  be,'  then  very  likely  the 
general  meeting  would  say,  'If  that  be  so  we 
do  not  wish  to  have  you  as  directors  any 
longer,  and  we  will  remove  you.'  That  shows 
why  the  words  'any  of  were  put  in."  Isle 
of  Wight  R.  Co.  V.  Tahourdin,  26  Ch.  D. 
(Eng.)  332,  63  L.  J.  Ch.  369,  50  L.  T.  N.  S. 
132,  32  W.  R.  297. 

So  where  it  appeared  that  a  building  con- 
tract provided  that  for  "any"  additions  re- 
quired, the  price  was  to  be  agreed  on,  it  was 
held  that  the  word  "any"  included  "all"  ad- 
ditions that  might  be  required  to  be  made, 
and  that  it  was  not  open  to  the  contractor 
to  say  that  the  stipulation  in  question  re- 
ferred to  some  only  and  not  to  all  of  the 
additions.    McBean  v.  Kinnear,  23  Ont.  313. 

Similarly  on  a  prosecution  under  a  Federal 
statute  (Act  of  Congress  of  March  1,  1896, 
c.  145,  28  Stat.  697,  3  Fed.  St.  Ann.  424), 
forbidding  the  sale  in  Indian  Territory  of 
"any  vinous,  malt  or  fermented  liquors,  or 
any  other  intoxicating  drinks  of  any  kind 
whatsoever,  whether  medicated  or  not,"  the 
court  said:  "The  Century  Dictionary  de- 
fines the  word  'any*  to  'imply  unlimited 
choice  as  to  the  particular  unit,  number,  or 
quantity,  and  hence,  subordinately  as  to 
quality,  whichever,  of  whatever  quantity  or 
kind.'  .  .  .  And,  in  connection  with  the 
use  of  this  word,  the  very  fact  that  it  is 
followed  by  the  words  'other  intoxicating 
drinks'  seems  to  us  to  evidence  the  fact 
that  Congress  intended  to  use  the  word  'any* 
in  its  full  meaning,  and  to  emphasize  the 
fact  that  its  intention  was  to  include  all 
forms  of  malt  and  fermented  liquors  sold  to 
be  used  as  drinks  or  as  a  beverage  in  the 
Indian  Territory."  U.  S.  v.  Cohn,  2  Indian 
Ter.  474,  52^  S.  W.  38.  In  a  case  wherein 
it  appeared  that  a  will  gave  express  power 
to  the  executors  to  sell  "any  property,  real 
or  personal"  of  which  the  testator  died  pos- 
sessed, the  court  lield  that  evidently  the 
word  "any"  was  used  in  the  place  of  tho 
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word  "all"  and  was  meant  to  include,  be- 
sides the  personal  property,  all  of  his  real 
estate  except  his  residence.  Thomas  y. 
Thomas  (Ky.)  110  8,  W.  863. 

Under  a  Kentucky  statute  (Acts  1910,  ch. 
106,  §  14,.  p.  296)  providing  that  where  any 
property,  subject  to  taxation,  has  been  omit- 
ted for  assessment  for  any  year  or  years, 
the  city  may,  by  direct  action  brought  in 
the  name  of  the  city  by  its  city  solicitor,  etc., 
recover  judgment  against  the  person  liable 
for  the  payment  of  taxes  on  such  property, 
etc.,  it  has  been  held  that  the  word  "any'' 
was  used  in  the  sense  of  "all"  and  that  the 
act  included  all  property  subject  to  taxation 
that  had  been  omitted  from  taxation,  no 
matter  in  what  manner  it  was  assessed. 
Covington  v.  Cincinnati,  etc.  H.  Co.  144  Ky. 
646,  139  S.  W.  864. 

So  of  a  statute  providing  that  the  defend- 
ant in  libel  or  slander  may  allege  "any  miti- 
gating circumstances,"  it  has  been  said  that 
the  words  "any  facts  and  circumstances" 
were  used  in  their  enlarged  sense,  and  should 
not  receive  a  limited  construction;  that  the 
word  "any"  meant  "all"  and  "facts  and 
circumstances"  were  to  be  contradistin- 
guished from  reports  and  rumors;  and  that 
therefore  a  defendant  in  slander  might,  under 
an  answer  properly  setting  forth  the  matter 
in'  mitigation,  give  in  evidence  to  reduce  the 
amount  of  damages  any  or  all  facts  and  cir- 
cumstances which  had  a  legitimate  tendency 
to  disprove  malice,  or  show  that  the  truth 
of  the  charge  was  probable  or  properly  in- 
ferable, and  even  the  truth  of  the  charge 
itself.  Heaton  v.  Wright,  10  How.  Pr.  (N. 
Y.)  79. 

The  language  of  a  law  of  Minnesota 
[1881,  c.  148,  §  1,  as  amended  (O.  S.  1894, 
§  4240)  ]  providing  that  "any"  debtor  having 
become  insolvent,  or  against  whom  garnish- 
ment proceedings  had  been  instituted,  or 
whose  property  had  been  levied  on  by  virtue 
of  a  writ  of  attachment,  execution,  or  other 
legal  process,  might  make  an  assignment,  has 
been  held  to  indicate  that  it  was  designed  to 
reach  and  provide  for  all  insolvents  who 
voluntarily  or  involuntarily  made  prefer- 
ences, and  also  for  all  insolvent  debtors 
whose  property  was  being  appropriated  by 
legal  process  to  the  payment  of  debts,  and 
therefore  included  a  non-resident  whose  busi- 
ness dealings  and  connections  within  the 
state  were  of  such  a  nature  and  character 
as  warranted  and  required  him  to  make  an 
assignment  under  the  laws  of  this  state 
within  the  period  specified  by  statute  after 
the  levy  of  an  attachment  on  his  property. 
Kollins  V.  Rice,  60  Minn.  368,  62  N.  W.  325. 

ITnder  an  Illinois  statute  (Act  of  April  21, 
1899,  §  1)  which  provides  "that  any  number 
of  persons  not  less  than  thirteen,  may,  in 
the   manner  hereinafter  prescribed,   form   %, 


corporation  for  the  purpose  of  issuing  poli- 
cies for  any  of  the  following  kinds  of  insur- 
ance business,"  the  court  said  in  People  v. 
Van  Cleave,  187  111.  126,  68  N.  E.  422: 
"'Any,'  aa  here  used,  means  'all'  or  'every.' 
.  .  .  Bouvier,  in  his  Law  Dictionary,  says 
that  the  word  'any'  is  given  the  full  force  of 
'every'  or  'all.'  .  .  .  'The  word  "any"  is 
frequently  used  in  the  sense  of  "all"  or 
"every,"  and  when  thus  used  has  a  very 
comprehensive  meaning.' " 

(b)  Au  Meaning  "AU"  iyr  ''Ev&ry*' 

In  some  cases  it  has  been  said  that  the 
natural  and  ordinary  meaning  of  "any"  is 
"all"  or  "every."  Thus  under  a  statute  of 
Missouri  (Rev.  St.  1899,  sec.  6859,  as  amend- 
ed by  Laws  1901,  p.  66)  which  provides  that 
when  the  council  shall  deem  it  necessary  to 
pave,  etc.,  the  road  of  any  street,  etc.,  the 
council  shall,  by  resolution,  declare  such 
work  or  improvement  necessary  to  be  done. 
The  court  said:  "It  is  claimed  that  the 
statute  quoted  required  a  separate  resolution 
for  each  named  street.  It  will  not  be  neces- 
sary to  determine  whether  the  expression 
used,  'improve  the  roadway  of  any  street,' 
is  of  such  a  character  as  to  limit  the  power 
of  the  city  by  a  single  resolution  to  deter- 
mine the  necessity  for  the  improvement  of  a 
single  named  street.  Webster's  International 
Dictionary  gives  the  word  'any*  as  having 
the  same  derivation  as  the  word  'one,'  but 
states  that  'it  is  often  used,  either  in  the 
singular  or  the  plural,  as  a  pronoun.'  It  is 
frequently  used  as  synonymous  with  'every' 
or  'all.'"  St.  Avit  v.  Kettle  River  Co.  216 
Fed.  872,  133  C.  C.  A.  76. 

So  in  an  action  under  the  Alabama  Code 
of  1907,  providing  that  no  woman,  or  boy 
under  the  age  of  fourteen  years,  "shall  be 
employed  to  work  or  labor  in  or  about  any 
mine  in  this  state,"  the  court  said:  "As 
employed  in  sections  2933  and  1036,  'any' 
must  be  given  its  usual,  ordinary  significa- 
tion in  such  circumstances.  It  means  all, 
every,  as  there  used.  The  very  fact  that 
the  expression  'any  mine'  was  substituted  by 
the  codifications  for  the  expression  'the 
mines,'  when  the  latter  expression  in  the  act 
could  only  refer  to  coal  mines,  manifests, 
without  any  fair  basis  for  doubt  a  legisla- 
tive intent  to  subject  to  the  inhibition  of  the 
statute  every  mine  in  Alabama.  It  is  not 
conceivable  that  the  change  of  phraseology 
thus  made  could  have  been  adopted  without 
that  purpose  in  view.  .  .  .  It  is  urged  in 
brief  that,  because  the  codifications  were  of 
the  act  of  1897,  which  by  its  title  and  con- 
text was  confined  to  coal  mines,  the  irre- 
fragable implication  is  that  coal  mines  only 
were  intended  to  be  subjected  to  the  inhibi- 
tion of  Code  1896,  §  2933,  and  Code  1907, 
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§  1035.  This  coBtention  ia,  of  course,  worthy 
of  presentation — an  argument  that  should  be 
and  has  been  considered  and  carefully 
weighed — but  our  conclusion  is  that,  though 
according  a  fair  influence  thereto,  it  is  not 
sufficient  to  overcome  the  clear  effect  of  the 
very  comprehensive  and  unequivocal  term 
'any  mine'  as  employed  in  the  oodiflcations. 
To  conclude  to  the  contrary  would  require 
the  court  to  ascribe  to  the  word  'any'  no 
more  comprehensive  significance  than  to  the 
'47ord  *the* — an  interpretation  that  cannot  be 
justified  or  approved."  Cole  v.  Sloss-Shef- 
field  Steele,  etc.  Co.  reported  in  full,  post, 
this  colume,  at  page  99. 

Similarly  the  words  "any  kind  of  insur- 
ance" and  ''any  of  the  following  kinds  of 
insurance,"  as  used  in  the  Illinois  Acts  of 
May  31,  1879,  and  April  21,  1899,  respec- 
tively, which  govern  the  incorporation  and 
conduct  of  insurance  companies,  have  been 
held  to  mean  "all"  or  "every."  People  v. 
Fidelity,  etc.  Co.  153  111.  26,  38  N.  E.  762, 
26  L.R.A.  295;  People  v.  Van  Cleave,  187 
111.  126,  68  N.  E.  422. 

Under  an  Indiana  statute  (Ind.  Act  1896, 
§  9;  §  7281,  Burns  1901)  conferring  the 
right  on  a  legal  voter  to  remonstrate  against 
the  granting  of  a  license  to  "any  applicant" 
for  the  purpose  of  vending  intoxicating  liq- 
uors in  the  township,  etc.,  it  has  been  held 
that  the  words  "any  applicant"  as  used  in 
the  statute  and  as  used  in  a  power  of  at- 
torney given  by  a  majority  of  the  legal 
voters  of  a  town  directing  the  attorney  there- 
in designated  to  remonstrate  in  their  names 
and  for  them,  should  be  construed  to  mean 
"all"  or  "every"  applicant.  Ludwig  v.  Cory, 
158  Ind.  582,  64  N.  E.  14;  White  v.  Furgeson, 
29  Ind.  App.  144,  64  N.  £.  49.  And  likewise, 
the  phrases  "any  township"  and  "or'ward  in 
any  city"  as  used  in  the  same  statute  where- 
in it  was  declared  that,  to  defeat  an  appli- 
cation for  a  license,  it  required  a  majority 
of  the  legal  voters  of  "any  township,"  "or 
ward  in  any  city"  to  remonstrate,  have  been 
held  to  mean  every  township,  and  every  ward 
in  every  city,  in  the  state.  White  v.  Furge- 
son, 29  Ind.  App.  144,  64  N.  E.  49. 

It  has  been  held  that  the  force  of  the  word 
"any,"  as  used  in  each  of  the  following 
guaranties,  was  to  create  a  continuing  guar- 
anty, and  that  it  should  be  construed  as 
synonymous  with  "all"  or  "every."  "In  or- 
der to  save  you  from  harm  in  so  doing,  we 
do  hereby  bind  ourselves,  etc.,  to  be  respon- 
sible to  you  at  any  time,  for  a  sum  not 
exceeding  eight  thousand  dollars,  should  the 
said  Chester  Haring  fail  so  to  do."  Douglass 
V.  Reynolds,  7  Pet.  113,  8  U.  S.  (L.  ed.)  626. 
"I  will  be  responsible  for  any  bill  that  my 
son  James  will  make,  thank  you  for  the 
same."  Newcomb  v.  Kloeblen,  77  N.  J.  L. 
791,  74  Atl.  611,  39  L.R.A.(N.S.)  724.    "Any 


demands  the  Merchants'  National  Bank  may, 
from  time  to  time,  have  or  hold."  Merchants' 
Nat.  Bank  v.  Hall,  83  N.  Y.  338,  38  Am.  Rep. 
434.  "Gentlemen,  I  have  been  applied  to  by 
my  brother  William  Wells,  jeweler,  to  be 
boimd  to  you  for  any  debts  he  may  contract, 
not  to  exceed  one  hundred  pounds  (with 
you)  for  goods  necessary  in  his  business  as 
a  jeweller.  I  have  wrote  to  say  by  this  dec- 
laration, I  consider  myself  bound  to  you  for 
any  debt  he  may  contract  for  his  business 
as  a  jeweller  not  exceeding  one  hundred 
pounds  after  this  date.  (Signed)  John 
Wells."  Merle  v.  Wells,  2  Campb.  .(Eng.) 
413.  "I  hereby  undertake  and  engage  to  be 
answerable  to  the  extent  of  £300  for  any 
tallow  or  soap  supplied  by  Mr.  Baatow  to 
France  &  Bennett,  provided  they  shall  neg* 
lect  to  pay  in  due  time."  Bastow  v.  Ben* 
nett,  3  Campb.  (Eng.)  220.  A  written  guar- 
anty "for  any  goods  he  hath  or  may  supply 
my  brother  W.  P.  with,  to  the  amount  of 
£100."  Mason  v.  Pritchard,  12  East  227, 
104  Eng.  Rep.  (Reprint)  89.  "Sir,-— In  con- 
sideration of  your  supplying  my  nephew,  A. 
L.  Vogel,  with  china  and  earthenware,  I 
hereby  guarantee  the  payment  of  any  bills 
you  may  draw  upon  him  on  account  thereof, 
to  the  amount  of  £200,  G.  Isaac."  Mayer  v. 
Isaac,  6  M.  &  W.  606,  161  Eng.  Rep.  (Re- 
print) 664.  "All  liabilities  incurred"  where- 
in "ail"  was  held  to  be  equivalent  to  "any." 
Agawam  Bank  v.  Strever,  18  N.  Y.  502. 
"Let  Mr.  H.  Fordonski  have  as  many  shoes 
and  boots  as  he  want,  and  I  see  that  you  are 
getting  paid  for,"  wherein  it  was  held  that, 
as  the  subsequent  practical  construction  of 
the  letter  showed,  the  defendant  agreed  that 
he  would  be  responsible  for  as  nmny,  that 
is,  any  boots  and  shoes  they  might  furnish 
Fordonski,  until  further  notified,  and  that  as 
the  words  "any  goods,"  when  used  in  letters 
of  credit,  had  repeatedly  been  construed  as 
affording  evidence  of  a  continuing  guaranty, 
where  the  order  contained  no  limitation  as 
to  time,  the  same  construction  must  be 
plax^ed  upon  the  words  "as  many  shoes  and 
booU."  Tisdiler  v.  Holheimer,  83  Va.  35,  4 
S.  E.  370. 

8.  As  Meaning  '^ach.'' 

It  has  been  held  that  "any"  may  be  a 
word  of  severance,  meaning  "each."  Thus 
under  the  North  Carolina  Code  (§  1966)  pro- 
viding that  "It  shall  be  unlawful  for  any 
railroad  corporation  operating  in  this  state, 
to  charge  for  the  transportation  of  any 
freight  of  any  description  over  its  road  a 
greater  amount,  as  toll  or  compensation, 
than  shall  at  the  same  time  be  charged  by  it 
for  the  transportation  of  an  equal  quantity 
of  the  same  class  of  freight  transported  in 
tho  same  direction  over  any  portion  of  the 
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eame  railroad  of  equal  distance;  and  any 
railroad  company  violating  this  section  shall 
forfeit.  .  .  .  Nothing  in  this  chapter 
shall  be  taken  in  any  manner,  as  abridging 
the  right  of  any  railroad  company  from  mak- 
ing special  contracts  with  shippers  of  large 
quantities  of  freight,  to  be  of  not  less  in 
quantity  or  bulk  than  a  car  load;"  it  has 
been  held  that  the  statute  plainly  embraced 
all  railroad  corporations,  whether  incorpo- 
rated by  the  laws  of  this  state  or  not,  ''oper- 
ating," that  is,  doing  the  business  of  trans- 
porting freights  over  their  respective  rail- 
roads in  this  state,  and  that  the  word  "any" 
was  used  in  the  sense  of  each,  every  and  all. 
Hines  v.  Wilmington,  etc.  R.  Co.  95  N.  C. 
434,  59  Am.  Hep.  250. 

So  under  the  New  York  Mechanics'  Lien 
Law  (Laws  1885,  ch.  342)  providing  that 
any  lienor  may  enforce  his  lien  by  a  civil 
action  in  a  court  of  record  (§  7),  or  in  a 
court  not  of  record,  if  the  amount  for  which 
the  lien  is  claimed  does  not  exceed  the  juris- 
dictional limit  of  the  court  (§9),  and  such 
lienor  shall  be  the  plaintiff  in  such  action 
(§  17),  it  was  held  in  Egan  v.  Laemmle,  5 
Misc.  224,  25  N.  Y.  S.  330,  that  the  words 
"any  lienor"  meant  "each"  or  "every"  lienor, 
and  that  there  might  be  as  many  actions  as 
there  were  lienors. 

4.  As  Meanikg  "Either." 

The  charter  (§  11)  of  the  city  of  Paris, 
Texas,  provides  that  the  offices  of  assessor 
and  collector  and  city  secretary,  as  hereto- 
fore combined  by  the  city  council  under  the 
name  of  city  secretary,  may  so  continue  at 
the  option  of  the  council,  and  said  city 
secretary  shall  perform  all  the  duties  of  said 
offices,  and  shall  devote  his  whole  time  to 
the  same,  to  which  is  added  the  following: 
"provided,  further,  that  the  city  council  may 
combine  or  abolish  any  of  the  offices  above 
named."  In  Fenet  y.  McCuiston,  105  Tex. 
299,  147  S.  W.  867,  reversing  144  S.  W.  1155, 
it  was  held  that  Uie  use  of  the  word  "any" 
was  of  no  consequence  in  this  construction; 
that  it  had  the  sense  of  "either"  or  "any 
one,"  and  would  not  be  permitted  to  destroy 
the  evident  intention  of  the  legislature. 

6.  As  Meaning  "Every." 

The  meaning  of  "every"  has  been  given  to 
the  word  "all"  as  used  in  the  provision  of 
the  Georgia  Code  (§  798),  that  "all  poor- 
houses,  almshouses,  houses  of  industry,  and 
any  house  belonging  to  any  charitable  insti- 
tution," are  exempt  from  taxation.  It  was 
accordingly  held  that  as  a  masonic  lodge  was 
a  charitable  institution  it  necessarily  fol- 
lowed from  the  express  words  of  the  statute, 
that  any  house  belonging  to  it  was  exempt 
from     taxation.       Savannah     v.     Solomon's 


Lodge,  No.  1,  etc  03  Ga.  93.  So  under  a 
Maryland  statute  (Code  of  Public  Gen.  Laws 
(Md.)  art.  47,  §  27),  providing  that  if  "any 
father  or  mother"  shall  be  dead  the  children 
shall  take  by  representation,  it  has  been  held 
that  the  words  "any  father  or  mother"  em- 
ployed could  not  be  restricted  to  mean  any 
father  or  mother  dead,  leaving  brother  or 
sister  surviving,  and  that  the  word  "any" 
meant  every,  and  embraced  as  well  the  case 
where  all  of  a  class  have  died  in  the  life- 
time of  the  intestate,  as  where  some  one  or 
more  only  might  have  died.  McComas  v. 
Amos,  29  Md.  132. 

Similarly  in  construing  a  Michigan  stat- 
ute (Act  No.  267,  Pub.  Acts  1931)  providing 
that  before  "any  suit  at  law  or  in  chancery" 
shall  be  commenced  in  any  circuit  court  or 
in  the  superior  court  ...  a  certain  fee 
shall  be  paid  to  the  clerk  or  register  of  said 
court,  and  that  before  the  entry  of  any  final 
judgment  by  default  a  certain  other  fee  shall 
be  paid;  it  was  held  that  in  broad  language 
it  covered  "any  final  decree"  in  "any  suit  at 
law  or  in  chancery,"  in  "any  circuit  court," 
and  that  "any"  meant  "every,"  "each  one  of 
all,"  and,  by  its  general  significance,  in  this 
connection  included  the  circuit  court  for  the 
county  of  Wayne.  Hopkins  v.  Sanders,  172 
Mich.  227,  187  N.  W.  709. 

Likewise  a  statute  of  New  Jersey  (Rev. 
Laws  403,  sec.  2),  providing  that  a  defendant 
might  plead  the  general  issue,  and  give  in 
evidence  "any  special  matter"  which,  if 
pleaded,  would  be  sufficient  to  bar  the  ac- 
tion; giving  notice  with  the  plea  of  the 
special  matter  so  intended  to  be  offered  in 
evidence,  it  was  held  that  the  notice  might 
present  as  many  independent  defenses  as 
could  be  set  up  by  way  of  special  pleading; 
for  the  word  "any"  special  matter,  would 
comprehend  every  special  matter  which 
could  be  pleaded.  Tillou  v.  Britton,  9  N.  J. 
L.  120. 

Of  the  word  "any"  as  used  in  the  Constitu- 
tion of  New  York  (art.  7,  §  9),  providing: 
"The  assent  of  two-thirds  of  the  members 
elected  to  each  branch  of  the  legislature  shall 
be  requisite  to  every  bill  appropriating  the 
public  moneys  or  property  for  local  or  pri- 
vate purposes,  or  creating,  continuing,  alter- 
ing, or  renewing,  any  body  politic  or  corpo- 
rate," it  has  been  said:  "The  construction 
contended  for  is  the  reverse  of  what  the  con- 
stitution plainly  imports. — 'Every  bill  con- 
tinuing, altering,  etc.,  any  body  politic,*  etc. 
Johnson  says  the  word  'every*  means  each 
one  of  all,  and  gives  this  example:  'All  the 
congregation  are  holy,  every  one  of  them. 
Numbers.'  The  same  lexicographer  defines 
'any*  to  mean  every,  and  says,  'it  is,  in  all 
its  senses,  applied  indifferently  to  persons  or 
things.*  Now,  the  construction  contended  for 
by  the  defendants  in  error  would  make  the 
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words  'every  bill  altering  or  renewing  any 
body  politic  or  corporate/  meian  some  bills 
and  some  corporations,  instead  of  all  bills 
and  all  corporations.  But,  to  my  mind,  the 
words  are  so  plain  that,  in  the  language  of 
Story  and  Rutherforth,  there  is  no  necessity 
of  resorting  'to  other  means  of  interpreta- 
tion/"    Purdy  V.  People,  4  Hill  (N.  Y.)  384. 

Of  a  South  Dakota  statute  (Act  of  1893, 
1),  providing  that  "any  city  shall  have  full 
power  to  construct  systems  of  sewerage  in 
such  manner  and  under  such  regulations  as 
the  city  council  shall  deem  expedient,''  it 
has  been  held  that  the  term  "any''  as  there 
used,  evidently  meant  "every."  Heyler  ▼. 
Watertown,  16  S.  D.  25,  01  N.  W.  334. 

In  construing  a  Canadian  Public  Schools 
Act  [33  Vict.  c.  3,  §  22  (D.  1870)],  pro- 
viding that  "nothing  in  the  law  shall 
prejudicially  affect  *any  right  or  privilege 
with  respect  to  denominational  schools  which 
any  class  of  persons  may  have  by  law  or 
practice  in  the  Province  at  the  Union,* "  the 
court  said:  "In  Ex  p.  Benaud,  14  N.  Bruns. 
273,  the  court  in  New  Brunswick  dealt  with 
section  93  of  the  British  North  America  Act, 
to  which  section  22  of  the  Manitoba  Act  is 
similar.  In  that  case  the  learned  Chief 
Justice,  now  Chief  Justice  of  the  Supreme 
Court,  held  that  the  words  of  sub-section  one 
were  not  intended  to  distinguish  between 
Roman  Catholics  on  the  one  hand  and  Prot- 
estants on  the  other.  The  sub-section  means, 
he  said,  just  what  it  expresses — that  'any,' 
that  is  every  'class  of  persons'  having  any 
right  or  privilege  with  respect  to  denomina- 
tional schools,  whether  such  class  should  be 
one  of  the  numerous  denominations  of  Prot- 
estants or  Roman  Catholics,  should  be  pro- 
tected. If  that  is  the  true  reading  of  sub- 
section one  of  section  93  of  the  British 
North  America  Act,  and  I  do  not  see  how 
any  other  reading  can  be  given  to  it,  the 
same  construction  must  be  put  upon-  the 
corresponding  sub-section  of  the  Manitoba 
Act.  The  words  Protestant  and  Catholic  are 
used  in  the  British  North  America  Act  as  in 
the  Manitoba  Act.  That  being  so,  there  can, 
I  think,  be  no  doubt  that  under  the  decision 
of  the  Supreme  Court  in  Barrett  v.  Winni- 
peg [19  Can.  Sup.  Ct.  374,  reversing  7  Mani- 
toba 273],  the  members  of  the  Church  of 
England  are  a  class  of  persons  who  had  at 
the  time  of  the  Union  a  right  or  privilege  by 
law  or  practice  which  is  prejudicially  af- 
fected."    liOgan  V.  Winnipeg,  8  Manitoba  3. 

However,  under  an  Act  of  Arkansas  (Act 
of  March  22,  1881,  §  6),  providing  that  if 
"any  tract"  of  school  land  is  offered  and 
not  sold,  it  may  be  offered  again  without 
a  new  petition,  it  has  been  held  that  "any" 
did  not  mean  "every"  and  that  the  proper 
construction  of  the  act  authorized  the  sale 
of  any  tract,  if  it  was  not  sold  at  the  time 


it  was  first  offered,  on  the  first  day  of  any 
succeeding  term  of  the  county  court.  Brown 
V.  Rushing,  70  Ark.  Ill,  66  S.  W.  442. 

6.  As  Meaning  "Onb." 

a.  Oenerally, 

The  reported  case  construes  the  language 
of  a  Kansas  statute  (Gen.  Stat.  1909, 
§  1220)  authorizing  the  extension  of  the 
limits  and  boundaries  of  cities  of  the  first 
class,  which  provides,  in  part:  "Whenever 
any  land  adjoining  or  touching  the  limits  of 
any  city  has  been  subdivided  into  blocks  and 
lots,  or  whenever  any  unplatted  piece  of  land 
lies  within  (or  mainly  within)  any  city,  or 
any  tract  not  exceeding  twenty  acres  is  so 
situated  that  two-thirds  of  any  line  or 
boundaiy  thereof  lies  upon  or  touches  the 
boundary-line  of  such  city,  said  lands,  plat- 
ted or  unplatted,  may  be  added  to,  taken 
into  and  made  a  part  of  such  city  by  ordi- 
nance duly  passed."  It  is  held  that  "any 
line  of  boundary"  means  the  same  thing  as 
"any  boundary-line,"  and  that  following  the 
first  definition  given  by  Webster's  Interna- 
tional Dictionary  which  is:  "One  indiffer- 
ently, out  of  an  indefinite  number;  one  in- 
definitely, whosoever  it  may  be,"  the  only 
reasonable  construction  to  be  placed  on  the 
language  of  the  statute  is  that  the  legisla- 
ture meant  two-thirds  of  any  single  boundary 
where  the  tract  contains  less  than  twenty 
acres. 

With  respect  to  a  provision  in  a  note  waiv- 
ing "all  defenses  on  the  ground  of  any  exten- 
sion of  the  time  of  its  payment"  it  has  been 
held  that  there  was  nothing  in  the  contention 
that  but  one  extension  of  time  was  intended, 
that  the  use  of  "any"  before  "extension"  in- 
dicated that  any  one  of  an  indefinite  number 
was  intended,  and  that  in  the  connection 
found  the  word  was  analogous  to  "every," 
Winnebago  County  State  Bank  v.  Hustel, 
119  la.  116,  93  N.  W.  70.  So  in  construing 
a  bequest  of  income  to  be  applied  for  the 
purchase  of  books  for  the  Young  Men's  In- 
stitute, "or  any  public  library  which  may 
from  time  to  time  exist  in  said  city,"  it  has 
been  held  that  the  provision  did  not  require 
the  trustee  to  purchase  the  books  exclusively 
for  the  Institute,  but  that  in  its  discretion 
it  might  purchase  books  for  any  other  public 
library  that,  might  from  time  to  time  exist, 
and  that  the  word  "any"  as  used  therein 
meant  "one  out  of  several  or  many."  New 
Haven  Young  Men's  Institute  v.  New  Haven, 
60  Conn.  32,  22  Atl.  447. 

In  an  English  case  wherein  it  appeared 
that  a  lease  contained  a  covenant  that  the 
lessees  should  within  the  space  of  six  months 
next  after  the  decease  of  "anv  of  the  said 
three  persons,"  for  whose  lives  the  said  prem- 
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ises  were  granted,  give  notice  to  the  said 
lessor  of  the  decease  of  such  person  or  per- 
sons, etc.,  the  Master  of  the  Kolls  said:  'H 
admit,  the  subsequent  words  may  have  given 
rise,  as  they  certainly  did  in  the  minds  of 
some  persons,  perhaps  lawyers,  to  a  misun- 
derstanding: but  there  may  be  a  case  to 
satisfy  them;  viz.,  if  a  second  life  should 
drop  within  the  twelve  months  after  the 
expiration  of  the  first.  There  is  therefore  a 
possible  case,  to  which  those  words  may 
apply.  One  of  the  counsel  did  attempt  to 
insist,  that  the  word  'any*  grammatically 
means  any  two:  that  it  is  a  plural  word, 
unless  the  word  'one'  is  added  to  it;  and  as 
an  authority  to  prove  that  the  language  of 
the  decrees  of  this  court  is  referred  to:  an 
authority,  which  Dr.  Johnson  would  hardly 
have  admitted:  but  even  that  is  mistaken; 
for  it  is  quite  the  reverse.  If  there  are  three 
executors,  the  language  of  the  decree  is  to 
take  an  account  of  what  has  come  to  the 
hands  of  them  or  any  of  them,  or  (which  is 
certainly  a  yery  incorrect  expression)  to  their 
or  any  of  their  use:  the  Master  may  under 
those  words  take  an  account  of  what  has  come 
to  the  hands  of  any  one  of  theuL  The  other 
counsel  admitted,  that  it  is  singular  or  plural 
according  to  the  context ;  and  put  it  upon  that; 
whether  it  must  not  be  considered  in  this 
case  as  a  plural  word.  Upon  the  first  part 
of  this  covenant  I  am  of  opinion,  that  if 
upon  the  death  of  the  first  life  notice  is  not 
given,  the  covenant  is  not  performed:  but  it 
is  said  what  follows  will  control  or  rather 
enlarge  the  preceding  part;  and  the  Court 
must  conclude,  the  lessor  meant  to  give  an 
option  to  wait  till  the  death  of  the  second 
life.  That  would  be  a  more  absurd  construc- 
tion than  the  other.  It  is  not  a  necessary 
implication  most  unquestionably.  Common 
sense  dictates  the  reverse.  The  lessor  must 
be  sure,  he  never  would  have  a  renewal  at 
the  end  of  one  life.''  Eaton  v.  Lyon,  3  Ves. 
Jr.  694,  30  Eng.  Bep.  (Reprint)  1223. 

b.    As  Meaming  "One  or  Mare.** 

The  significance  of  "one  or  more"  has  been 
ascribed  to  the  word  "any"  as  used  in  the 
Act  of  Assembly  of  South  Carolina,  1786, 
which,  after  enumerating  the  various  coins, 
provides  that  "any  person  who  shall  counter- 
feit, or  utter  or  attempt  to  pass,  knowing 
them  to  be  counterfeit,  any  of  the  aforesaid 
gold  or  silyer  coins,"  etc.  State  v.  Antonio 
8  Wheel.  Crim.  (N.  Y.)  608,  8  Brev.  (S.  C.) 
562. 

So  the  language  of  the  law  (Rev.  St.  U.  S. 
I  6847,  6  Fed.  St  Ann.  922)  forbidding 
cruelty  on  the  part  of  the  officers  of  a  vessel 
to  "any  of  the  crew,"  has  been  held  to  mean 
any  one  or  more  of  the  crew.  U.  S.  y. 
Harriman,  1  Hughes  526,  26  Fed.  Cas.  No. 
16,311. 
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Similarly  under  an  Indiana  statute  (Acts 
1899,  p.  128)  providing  that  the  county  com- 
missioners of  "any  county"  in  the  state,  when 
petitioned  therefor  by  fifty  freeholders,  voters 
of  any  township  or  townships  contiguous  to 
each    other,     .  .     inhabitants   in    such 

county,  where  road  or  roads  are  to  be  im- 
proved .  .  .  shall  submit  the  proposition 
to  vote,  it  has  been  held  that  the  words 
"fifty  freeholders,  voters  of  any  township 
or  townships  contiguous  to  each  other,  . 
where  such  roaxl  or  roads  are  to  be  improved," 
showed  that  but  fifty  freeholders  are  re- 
quired from  one  or  more  of  the  townships^ 
and  that  the  ocmtention  of  the  appellants 
that  the  words  "any  township"  when  applied 
to  a  district  composed  of  two  or  more  town- 
ships^ had  the  meaning  of  "every  township," 
did  not  apply.  Davem  v.  Decatur  County, 
34  Ind.  App.  44,  72  N.  E.  268. 

Under  a  New  Jersey  Act  (supp.  of  March 
11th,  1872)  providing  "that  the  Camden 
Horse  Railroad  Company  be  and  they  are 
hereby  authorized  and  empowered  to  build, 
maintain  and  use  a  railroad  or  railroads  on 
any  public  road  or  highway  in  the  city  of 
Camden,  or  any  public  road  or  highway  ex- 
tending from  said  city  into  the  county  of 
Camden,"  it  has  been  held  that  since  the  lan- 
guage of  the  Act  of  1872,  contemplated  the 
building  of  more  than  one  railroad,  the  word 
any"  therein,  in  connection  with  the  words 
railroad  or  railroads,"  did  not  have  the 
force  of  one,  but  in  connection  with  the 
plural  of  "railroads,"  must  be  construed  as 
giving  the  right  to  use.  more  than  one  public 
road.  West  Jersey  Traction  Co.  v.  Camden 
Horse  R.  Co.  62  N.  J.  £q.  452,  29  Atl.  333. 
And  in  a  later  construction  of  the  same  stat- 
ute, it  was  said  that  although  the  words  "any 
highway"  more  aptly  denoted  the  selection 
of  a  single  highway  than  the  selection  of 
several,  yet  it  was  not  incapable  of  the  latter 
signification,  and  to  accord  with  the  context 
in  this  statute,  which  authorized  the  build- 
ing of  railroads,  it  must  have  the  broader 
meaning,  or  else  it  must  be  supposed  that 
the  legislature  contemplated  the  construction 
of  several  railroads  on  the  same  highway  by 
the  same  company, — a  supposition  that  could 
not  be  entertained.  West  Jersey  Traction  Co. 
V.  Camden  Horse  R.  Co.  63  N.  J.  Eq.  163,  36 
Atl.  49. 

In  construing  a  bequest  of  income  to  be 
applied  as  directed  in  "any  memorandum 
amongst  my  papers,"  C^zzens-Hardy,  M.  R., 
said:  "Now  it  is  admitted,  I  think — and  if 
it  is  not  admitted  it  could  not  really  be  dis- 
puted— that  the  respondents  must  fail  if, 
according  to  the  true  construction  of  the 
will,  the  £10,000  is  to  be  held  as  if  the 
testator  had  said  'upon  such  trusts  and  con- 
ditions, and  subject  to  such  rules  and  regu- 
lations, as  shall  be  found  contained  and 
specified   in   any   existing  or   future  memo- 
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randum  amongat  my  papers  written  or  signed 
by  me.'  That,  in  my  view,  ig  the  true  mean- 
ing and  construction  of  this  gift.  I  cannot 
read  it  as  meaning  'upon  the  trusts  and  upon 
the  terms  specified  in  any  one  existing  docu 
ment  unless  and  until  I  may  alter  it  by  some 
other  document  which  I  may  execute  at  some 
future  time.'  Whether  such  a  gift  would  or 
would  not  be  valid  I  do  not  pause  to  con- 
sider, but  I  am  entirely  unable  to  accept  that 
view,  of  the  construction.  The  word  'any* 
presupposes  the  possibility  of  more  than  one, 
and  the  fact  that  the  second  gift  does  not 
necessarily  as  a  matter  of  construction  refer 
to  the  same  memorandum  as  is  mentioned  in 
the  first  gift — although  the  document  which 
is  admitted  to  probate  relates  to  both — great- 
ly assists  and  helps  this  view."  North  Wales 
University  College  v.  Taylor  [1908]  P.  (Eng.) 
140. 

7.  As  Meaning  "Other.*' 


*f , 


'Any"  has  been  construed  as  meaning  "any 
other"  in  its  use  in  a  Nebraska  statute  pro- 
viding, in  part,  as  follows :  "The  mayor  and 
city  council  may  order  such  improvement, 
except  repaving,  by  ordinance,  and  cause  it 
to  be  made,  when  it  is  embraced  in  any  dis- 
trict the  outer  boundaries  of  which  shall 
not  exceed  a  distance  of  three  thousand  feet 
from  any  of  the  streets  surrounding  the  court- 
house grounds  of  the  county  within  which 
city  is  located.  The  mayor  and  city  council 
may  order  such  improvement,  except  repav- 
ing, and  cause  it  to  be  made  upon  any  street 
or  alley  within  any  district  in  the- city,  but 
if  a  protest  signed  by  persons .  representing  a 
majority  of  the  taxable  feet  fronting  on  any 
street  or  alley  ordered  to  be  so  improved 
in  the  improvement  district  shall  have  been 
filed  .  .  .  then  such  improvement  shall 
not  be  authorized."  It  was  held  that  the 
•draughtsman  of  the  act  and  the  legislature 
used  the  word  "any"  in  the  second  clause  as 
meaning  "any  other,"  a  sense  in  which  it  was 
not  infrequently  used  colloquially,  and  that 
it  was  clear  that  the  legislature  by  the  enact- 
ment in  question  intended  to  make  a  special 
regulation  with  respect  to  the  specified  area 
adjacent  to  the  court  house.  Kountze  v. 
Omaha,  63  Neb.  52,  88  N.  W.  117. 

8.  As  Meaning  "Some.** 

In  construing  an  Illinois  statute  (Act  of 
1879,  111.)  giving  the  park  board  the  power 
"to  connect  any  public  .  park,  boulevard  or 
driveway  under  its  control,  with  any  part  of 
any  incorporated  city,  town  or  village,  by 
selecting  and  taking  any  connecting  street 
or  streets,  or  parts  thereof,  leading  to  such 
park,"  it  has  been  held  that  by  the  phrase 
"with  any  part  of  any  incorporated  city," 
any  connecting  street  or  streets,  or  parts  of 
streets,  might  be  taken  to  connect  tilie  park 


with  any  part  of  any  incorporated  city;  that 
the  word  "any,"  as  applied  to  the  parks  un> 
der  the  control  of  the  park  commissioners, 
could  not  be  construed  as  limiting  the  power 
to  connect  by  a  street  or  streets  only  one 
park  with  the  city,  but  it  was  apparent  that 
the  power  to  connect  any  parks  under  their 
control  was  intended  to  mean,  all  parks  un- 
der their  control  might  be  so  connected.  So, 
also,  the  language  employed,  that  they  might 
connect  with  "any  incorporated  city,"  did  not 
mean  with  one  incorporated  city,  necessarily, 
but  was  intended  to  apply  to  all  cities  having 
a  park  or  parks  within  their  territorial  lim- 
its, and  therefore  the  word  "any,"  as  used  in 
the  sentence,  "with  any  part  of  any  incorpo- 
rated city,"  was  intended  to  confer  power 
to  connect  the  parks  under  such  control  with 
such  parts  of  the  city  as  the  public  conveni- 
ence might  demand,  and  was  used  in  the 
second  sense  given  by  Worcester  and  Web- 
ster,— i.  e.,  "some;  ...  an  indefinite 
number  or  quantity."  West  Chicago  Park 
Com'rs  V.  McMullen,  134  111.  170,  25  N.  E. 
676,  10  L.R.A.  215. 

Similarly  under  the  provisions  of  a  Ver- 
mont statute  (Stat.  Vt.  §  1183)  the  purpose, 
of  which  was  to  enable  execution  creditors 
of  a  firm  to  satisfy,  out  of  the  assets  of  any 
or  all  of  the  partners,  their  judgments  ob- 
tained against  the  partnership,  it  has  been 
held  that  the  term  "anv,"  as  there  used  in  the 
phrase  "any  or  all,"  should  not  be  given  its 
limited  sense,  but  its  enlarged  and  plural 
sense,  meaning  **some,"  however  few  or  many, 
an  indefinite  number,  and  that  under  this 
construction,  such  a  supplemental  suit  might 
be  brought  against  one,  or  more,  or  all  of  the 
partners,  associates,  or  shareholders.  Tar- 
bell  V.  Gifford,  79  Vt.  360,  66  Atl.  80. 

However  in  Miller  v.  Munson,  34  Wis.  579, 
17  Am.  Rep.  461,  an  afilidavit  for  attachment 
stating  that  the  defendant  was  about  to  dis- 
pose of  "any"  of  his  property  was  held  to 
be  insufficient,  the  court  refusing  to  give  to 
the  word  "any"  as  so  used  the  meaning  of 


"some." 


9.  As  Meaning  "to  Any  Extent." 

In  construing  a  Louisiana  statute  (Act 
No.  134,  1890,  p.  176,  §  1),  providing  "that 
any  person  who  shall  .  .  .  take  any  wo- 
man of  previous  chaste  character  from  her 
father's  house,  or  from  any  other  place  where 
she  may  be,  for  the  purpose  of  prostitution 
or  for  any  unlawful  sexual  Intercourse  «  . 
shall  on  conviction  be  punished,"  etc.,  it  has 
been  held  that  the  word  "any"  meant  "to 
any  extent;  in  any  degree;  at  all,"  so  that 
unlawful  sexual  intercourse  "to  any  extent," 
even  if  it  were  a  single  act,  was,  covered  by 
the  statute  of  Louisiana.  State  v  Sanders, 
reported  in  full,  post,  this  volume,  at  page 
105. 


STATE  V.  KANSAS  CITY. 

95  Kan,  ^iO, 
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III.  Meaning  of  "Any''  Construed  uHth 

Other  Words. 

1.  Any  Act. 

a.  Generally, 

It  has  been  held  that  the  manifest  purpose 
of  the  legislature  in  using  the  words  "any 
act"  in  the  third  section  of  the  act  creating 
the  township  of  Montclair  <Act  April  15, 
1868)— declaring  in  force,  as  to  that  town- 
ship, '^he  provisions  of  any  act  or  acts  from 
the  operation  of  which  the  township  of 
Bloomfield  has  by  any  proviso  or  exception 
contained  therein  been  specially  excepted'' 
— which  was  construed  as  taking  Montclair 
out  of  the  exception  in  the  first  section  of  the 
Act  of  April  9,  1868,  and  adding  it  to  the 
class  of  townships  which,  by  that  act,  were 
authorized  to  raise  money  upon  bonds,  to  be 
invested  in  bonds  of  the  railway  company, 
was  to  relieve  the  new  township  from  the 
disabilities  imposed  by  the  bonding  act  on  the 
township  of  Bloomfield  as  then  established. 
Montclair  t.  Ramsdell,  107  U.  S.  147,  2  S.  Ct. 
391,  27  U.  S.  (L.  ed.)  431. 

Under  the  Quebec  statute  (Revised  Stat- 
utes, Art.  5710)  enacting  "that  this  section 
does  not  extend  or  apply  to  any  action  or 
prosecution  for  the  recovery  of  any  penalty 
imposed  by  any  act  respecting  the  sale  of 
intoxicating  liquors,"  etc.,  it  has  been  held 
that  the  words  "any  act,"  meant  any  act  of 
the  l^slature  of  Quebec,  and  not  any  act 
of  any  other  parliament  either  Imperial  or 
Canadian,  and  that  the  plaintiff's  action 
must  be  dismissed  for  the  want  of  the  affi- 
davit required  by  the  law  of  that  province 
in  popular  actions  before  the  issue  of  the 
writ.  Tiinmis  v.  Lewis,  15  Queb.  Super.  Ct. 
233. 

A  Canadian  Criminal  Procedure  Act  (32- 
33  Vict.  c.  29)  declares  that  divers  acts  had 
been  passed  assimilating,  amending,  and  con- 
solidating certain  provisions  of  the  statute 
law  of  the  several  provinces,  and  extending 
them  to  all  Canada,  and  that  it  was  expedi- 
ent to  assimilate,  etc.,  the  provisions  of  the 
statute  law  respecting  procedure  and  other 
matters  not  included  in  said  acts.  In  the 
interpretation  clause  (sec.  1,  sub.  6),  it  is 
declared  that  the  expression,  "any  act"  or 
"any  other  act,"  in  this  act,  shall  include 
any  act  passed  or  to  be  passed  by  the  parlia- 
ment of  Canada,  or  by  the  legislature  of  the 
late  provinces  of  Canada,  or  passed  or  to 
be  passed  by  the  legislature  of  any  province 
of  Canada  unless  there  is  something  in  the 
subject  or  context  inconsistent  with  that 
construction.     Reg.  v.  O'Rourke,  1  Ont.  464. 

h.  Any  Act,  Tffeglect  or  Default, 

The  words  "any  act,  neglect  or  default 
whatsoever,"  in  a  clause  of  a  bill  of  lading. 


and  a  clause  which  stated  that  the  company 
was  not  accountable  for  leakage  or  breakage, 
*'when  properly  stowed,"  when  taken  togeth- 
er, has  been  held  not  to  exempt  the  company 
from  responsibility  for  leakage  and  breakage 
occurring  as  the  result  of  bad  stowage  by 
the  master  or  the  mariners.  The  Colon,  9 
Ben.  354,  6  Fed.  Cas.  No.  3,023. 

2.  Ant  Action. 

It  has  be^  held  that  the  words  ''any 
action"  as  used  in  a  Connecticut  statute 
(Gen.  Stat.  tit.  1,  sec.  95,  revision  of  1866), 
providing  that  where  one  of  the  parties  in 
any  action  pending  in  the  superior  court 
should  die,  his  executor  or  administrator 
might  enter  and  continue  the  suit,  included 
an  appeal  from  a  decree  of  a  court  of  pro- 
bate refusing  to  admit  to  probate  the  last 
will  of  a  deceased  testator.  Stiles'  Appeal, 
4]   Conn.  329. 

Under  a  statute  of  Illinois  (Rev.  Stat.  c. 
61,  §  9),  which  provides  "the  several  courts 
shall  have  power  in  any  action  pending 
before  them  upon  motion,  ...  to  pro- 
dupe  books  or  writings  in  their  possession 
or  power,  which  contain  evidence  pertinent 
to  the  issue,"  and  which  was  intended  to 
obviate  the  necessity  for  a  bill  of  discovery 
in  actions  at  law,  it  has  been  held  that  the 
words  "in  any  action,  pending  before  them," 
excluded  the  idea  that  the  evidence  sought 
to  be  obtained  can  only  be  acquired  by  a  bill 
of  discovery,  and  that  "any  action"  included 
a  suit  at  law,  as  well  as  a  bill  in  chancery, 
Swedish -American  Tel,  Co.  y.  Fidelity,  etc. 
Co.  208  111.  662,  70  N.  E.  768. 

3.  Ant  Additions  Thebbto. 

In  1873  the  city  of  Seattle,  by  an  ordi- 
nance (No.  39),  granted  a  franchise  author- 
izing the  predecessors  of  the  respondent  to 
"lay  down  gas  pipes  and  extend  the  service 
of  gas  throughout  the  city  of  Seattle  and 
throughout  any  additions  that  may  hereafter 
be  made  to  the  said  city  of  Seattle."  This 
ordinance  was  amended  in  the  year  1881, 
which  amending  ordinance  recited  the  au- 
thority as  follows:  "To  lay  down  gas  pipes 
and  extend  the  service  of  gas  throughout 
the  said  city  of  Seattle  and  throughout  any 
additions  thereto^"  Subsequently,  in  the 
year  1901,  the  city,  by  Ordinance  No.  6,968, 
granted  a  franchise  to  R.  H.  Malone  and 
others,  for  a  period  of  fifty  years,  to  erect 
and  maintain  a  gas  factory  in  the  corporate 
limits  of  the  city  of  Seattle,  "for  the  purpose 
of  selling  and  supplying  gas  in  the  city  of 
Seattle  as  the  boundaries  thereof  are  and 
may  hereaft^er  be,"  of  ail  of  which  franchises 
the  respondent  was  the  successor  in  interest. 
Construing. those  ordinances  it  was  held  that 
the  grant  was  a  general  grant,  "throughout 
the  city  of  Seattle  and  throughout  any  addi-. 
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tion  thereto,"  and  ''as  the  boundaries  thereof 
are  or  may  hereafter  be/'  and  that  it  was 
clear  from  the  language  there  used  that  the 
city  intended  to  grant  the  right  throughout 
the  whole  city,  aa  it  then  was  and  aa  it 
might  thereafter  be  extended,  and  that  though 
at  that  time  there  were  large  unplatted  areas 
within  the  city  limits,  the  phrase  "any  ad- 
dition thereto"  was  not  intended  to  cover 
such  unplatted  areas  within  the  city  limits, 
as  a  reasonable  construction  of  the  lan- 
guage of  the  grant  required  the  court  to  hold 
that  the  city  intended  the  grant  to  be  a 
general  continuing  one,  expanding  with  the 
city,  and  not  one  limited  to  a  particular 
district.  Seattle  Lighting  Go.  ▼.  Seattle,  54 
Wash.  9,  18  Ann.  Gas.  1117,  102  Pac.  767. 

4.  Any  Adjoining  Munigipaijtt. 

Under  the  Borough  Act  of  New  Jersey  of 
1897  (Pamph.  L.  p.  323,  §  76,  as  amended 
by  Pamph.  L.  1899,  p.  169),  making  it  law- 
ful for  a  borough  to  make  a  contract  with 
the  gpyeming  body  of  ''any  adjoining  munici- 
pality," or  with  any  water  company  in  this 
state,  for  a  term  not  exceeding  ten  years, 
etc.,  and  Act  of  April  16,  1897  (Pamph.  L. 
p.  232),  wherein  it  is  provided  that  it  shall 
be  lawful  for  the  board  of  aldermen  or  other 
governing  body  of  any  municipal  corporation 
in  this  state  owning  or  controlling  water 
works  to  make  contracts  with  "any  adjoin- 
ing municipal  corporation,"  or  with  any  pri- 
vate corporation  therein,  to  furnish  a  sup- 
ply of  water  for  public  or  private  uses,  etc., 
it  has  been  held  that  the'  phrases  "any  ad- 
joining municipality"  and  "any  adjoining 
municipal  corporation"  did  not  refer  to  mu- 
nicipalities the  boundaries  of  which  did  not 
touch  each  other.  Bayliss  v.  North  Arling- 
ton, 80  N.  J.  L.  124,  76  Atl.  1024. 

6.  Ant  Advantage. 

Under  a  provision  of  the  Iowa  constitu- 
tion (art.  I,  §  18),  that  "private  property 
shall  not  be  taken  for  public  use  without  just 
compensation  first  being  made  or  secured  to 
be  made  to  the  owner  thereof,  as  soon  as 
the  damages  shall  be  assessed  by  a  jury,  who 
shall  not  take  into  consideration  any  ad- 
vantage that  may  result  to  said  owner  on 
account  of  the  improvement  for  which  it  is 
taken,"  it  has  been  held  that  the  expression, 
"any  advantage,"  was  used  to  cover  all 
benefits  of  every  kind  that  might  result,  that 
incidental,  indirect,  consequential  and  remote 
benefits  were  meant  as  well  as  direct  and 
immediate;  also  that  those  benefits  that  re- 
sulted to  the  land  itself,  as  the  improvement 
of  the  soil,  the  drainage  of  ponds,  etc.,  which 
increased  its  intrinsic  value,  were  included 
in  the  expression  as  well  as  other  conse- 
quences attending  the  location  of  highways 


which   increased   the   value   of   real   estate. 
Frederick  v.  Shane,  32  la.  254. 

6.  Ant  Agent. 

In  State  v.  Bancroft,  22  Kan.  170,  the 
court  construed  a  Kansas  statute  (Laws 
1873,  p.  177,  §  1)  providing  as  follows:  "If 
any  clerk,  apprentice,  or  servant  of  any 
private  person,  or  any  copartnership,  .  .  . 
or  if  any  officer,  agent,  clerk,  or  servant  of 
any  incorporation,  or  any  person  employed  in 
such  capacity,  shall  embezzle  or  convert  to 
his  own  use  .  .  .  any  goods,  rights  in 
action,  or  valuable  security  or  effects  what- 
soever belonging  to  any  person,  copartner- 
ship, or  corporation,  which  shall  have  come 
into  his  possession  or  under  his  care  by 
virtue  of  such  employment  or  office,  .  .  . 
or  if  any  agent  shall  neglect  or  refuse  to 
deliver  to  his  employer  or  employers,  on  de- 
mand, any  money,  promissory  notes,  evi- 
dences of  debt,  or  other  property  which  may 
have  come  into  his  possession  by  virtue  of 
such  employment,  after  deducting  his  fees 
as  attorney,  charges  as  agent,  or  stipulated 
commission  for  making  collection  of  such 
money,  ...  he  shall,  upon  conviction 
thereof,  be  punished."  It  was  held  that  the 
expression  "any  agent"  therein,  included 
every  agent,  whether  of  an  individual,  a 
partnership,  a  corporation,  or  a  state,  who 
did  the  acts  thereafter  named,  and  that  the 
statute  was  doubtlessly  aimed  at  lawyers 
and  such  other  collecting  agents  as  were  not 
liable  to  even  a  civil  action  until  after  de- 
mand, and  its  language  was  purposely  made 
general,  to  include  all  such  agents,  for  whom- 
soever they  were  acting. 

And  in  Missouri,  etc.  R.  Go.  v.  Demere, 
145  S.  W.  623,  there  was  construed  a  Texas 
statute  (§  1223a  Mcllwaine),  providing: 
'^Service  may  be  had  on  foreign  corporations 
having  agents  in  this  state  in  addition  to 
the  means  now  provided  by  law  by  serving 
citation  upon  any  train  conductor  .  .  . 
if  said  conductor  handles  trains  •  •  . 
across  the  state  line  of  Texas  ...  or 
upon  any  agent  who  has  an  office  in  Texas 
and  who  .  .  .  makes  contracts  for  the 
transportation  of  passengers  or  property  over 
any  line  of  railway  ...  of  any  sudi 
foreign  corporation  or  company."  It  was 
held  that  the  appellants'  contention  that  im- 
der  that  article  the  words  "any  agent"  meant 
any  agent  of  the  foreign  corporation  rendered 
nugatory  the  statute,  and  that  the  proper 
interpretation  of  the  statute  was  as  follows: 
That  as  article  1223  provided  for  service  on 
any  agent  of  the  foreign  corporation,  and 
as  article  1223a  provided  that  "service  may 
be  had  in  addition  to  the  means  now  pro- 
vided," and  as  every  person  who  sold  tickets 
or  made  contracts  for   transportation   over 
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the  lines  of  a  foreign  corporation  was,  in  one 
sense,  the  agent  of  such  corporation,  that 
the  statute  made  such  person,  for  the  purpose 
of  seryice  of  citation,  the  agent  of  the  foreign 
corporation,  when  it  was  doing  business  in 
the  state;  and  tiiat  the  words  "any  agent" 
meant  any  agent  of  any  road  who  sold 
tickets  or  made  contracts  of  transportation 
over  the  line  of  the  foreign  road. 

7.  Ant  Alien. 

The  words  "any  alien  who  has  declared  his 
intention,"  as  used  in  the  Naturalization  Act 
of  June  29,  1906  (c.  3592,  §  4,  cl.  6,  34  Stat. 
696,  Fed.  St.  Ann.  1909  Supp.  369)  provid- 
ing tiiat  "when  any  alien  who  has  declared 
his  Intention,  etc.,  dies  before  he  is  actually 
naturalized,"  his  widow  and  minor  children 
may  be  naturalized  without  previously  de- 
claring their  own  intention,  have  been  con- 
strued to  include  the  same  persons  who  were 
included  in  the  words  "any  alien  who  has 
complied  with  the  first  condition"  used  in  the 
earlier  statute  (Rev.  St.  U.  S.  §  2168,  5  Fed. 
St.  Ann.  207).    In  re  Shearer,  168  Fed.  839. 

Under  a  Federal  statute  (Act  of  February 
20,  1907,  c.  1134,  §  3,  34  Stat.  898,  Fed.  St. 
Ann.  1909  Supp.  161,  as  amended  by  Act  of 
March  26,  1910,  c.  128,  36  Stat.  263,  Fed.  St. 
Ann.  1912  Supp.  89)  providing  "that  th« 
importation  into  the  United  States  of  any 
alien  for  the  purpose  of  prostitution  or  for  any 
other  immoral  purpose  is  hereby  forbidden," 
etc.,  it  has  been  held  that  the  alien  need  not 
be  a  woman  or  girl,  that  conclusion  being 
reached  from  the  changes  made  by  Congress 
in  section  3  when  amending  it  in  1910.  The 
section  as  it  stood  in  the  1907  act  (34  Stat. 
898,  899,  c.  1134,  Fed.  St.  Ann.  1909  Supp. 
161)  forbade  and  rendered  felonious  the 
importation  or  attempt  to  import  "any  alien 
woman  or  girl  for  the  purpose  of  prostitu- 
tion, or  for  any  other  immoral  purpose;"  the 
phrase  "alien  woman  or  girl"  being  repeated 
in  other  clauses  of  the  section;  and  one  of 
the  principal  changes  made  in  1910  (36  Stat. 
263,  264,  c.  128,  Fed.  St.  Ann.  1912  Supp. 
89,  90)  was  to  eliminate  the  words  "woman 
or  girl,"  so  that  the  section  prohibited 
the  importation  of  "any  alien"  for  the  pur- 
poses referred  to,  and  declared  that  whoever 
shall  import  or  attempt  to  import  "any  alien 
for  the  purpose,"  etc.,  or  should  hold  or  at- 
tempt to  hold  "any  alien"  for  any  such  pur- 
pose, etc.,  or  should  keep,  etc.,  in  pursuance 
of  such  illegal  importation  "any  alien," 
should  be  deemed  guilty  of  a  felony.  Lewis 
v.  Frick,  233  U.  S.  291,  34  S.  Ct.  488,  58 
U.  a   (L.  ed.)   967. 

8.  Ant  Alloticknt. 

In  construing  the  Original  Seminole  Agree- 
ment of  December  16,  1897  (Act  July  1,  1898, 
Ann.  Cas.  1916B. — 2. 


c.  542,  30  St.  at  L.  667)  which  provided  that 
all  contracts  for  sale,  disposition,  or  incum- 
brance of  any  part  of  "any  allotment"  made 
prior  to  date  of  patent  should  be  void;  that 
each  allottee  should  designate  one  tract  of 
forty  acres  which  should  by  the  terms  of  the 
deed  be  made  inalienable  and  nontaxable  as 
a  homestead  in  perpetuity,  it  has  been  held 
that  the  words  "any  allotment"  had  reference 
to  any  and  all  allotted  lands  whether  set 
apart  directly  to  the  allottee,  or  that  which 
descended  to  the  heirs  of  the  allottee  upon 
his  or  her  death,  and  were  intended  to  apply 
either  to  the  homestead  or  surplus  allotment. 
Stout  V.  Simpson,  34  Okla.  129,  124  Pac. 
754. 

9.  Ant  Animals. 

It  has  been  held  that  the  words  "any  of 
the  animals,  wild  fowls  or  birds  mentioned 
in  section  one  (1)  of  this  act,"  as  used  in 
an  Illinois  statute  (Laws  1899,  c.  61,  §  6), 
were  not  limited  to  such  animals,  wild  fowls 
or  birds  as  were  killed,  or  taken  within  the 
state  of  Illinois,  but  included  those  killed 
or  taken  without  the  limits  of  the  state. 
Merritt  v.  People,  169  111.  218,  48  N.  E. 
325. 

10.  Ant  Appsboiablb  Extent. 

In  -ChaflSn  v.  Fries  Mfg.  etc.  Co,  136  N.  C. 
364,  48  S.  £.  770,  in  reviewing  an  instruction 
that  the  plaintiffs  were  entitled  to  recover 
nominal  damages  if  water  was  ponded  on 
their  land  to  "any  appreciable  extent,"  the 
court  said:  "We  think  they  were  so  entitled 
if  it  was  ponded  on  the  land  to  any  extent. 
If  the  land  was  covered  by  water  at  all, 
however  inappreciable  the  extent  of  the  in- 
vasion of  the  plaintiffs'  rights  they  are  en- 
titled to  nominal  damages,  provided,  however, 
it  was  caused  by  the  erection  of  the  dam. 
.  .  .  It  certainly  cannot  be  said  that  the 
term  'appreciable  extent'  is  precisely  synony- 
mous with  the  words  'any  extent'  in  scope 
and  meaning,  for  if  so,  as  we  have  said,  the 
use  of  the  word  'appreciable'  was  superfluous. 
It  can  make  no  difference  how  very  small  or 
how  much  less  than  any  assignable  quantity 
or  value  the  injury  to  another's  right  may 
be,  and  we  use  the  word  'injury*  now,  as  we 
did  before,  in  its  technical  sense,  the  in- 
jured party  is  entitled  to  nominal  damages, 
for  they  are  based  not  upon  any  idea  of 
damage  however  trivial,  but  are  solely  predi- 
cated on  the  infraction  of  a  right  when  there 
has  been  no  dsjnage  proved,  and  they  are 
awarded  because  of  the  distinct  legal  wrong 
conunitted,  however  imperceptible,  from 
which  the  law  conclusively  presumes  that 
there  has  been  some  damage,  in  the  absence 
of  proof  of  any  kind  of  damage." 
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11.  Any  Abticle. 

In  a  case  wherein  it  appeared  that  the 
collector,  besides  imposing  the  regular  duty 
on  lemons  and  the  boxes  containing  them, 
assessed  on  the  boxes  the  additional  duty 
provided  by  the  Customs  Administrative  Act 
(Act  of  June  10,  1890,  c.  407,  §  7,  26  Stat. 
134,  2  Fed.  St.  Ann.  615),  for  the  under- 
valuation of  "any  article  of  imported  mer- 
chandise," it  was  held  that  the  boxes  used  as 
containers  of  lemons  were  treated  by  the  tariff 
act  as  a  separate  commodity  or  article  of 
imported  merchandise  and  that  the  same 
reasoning  that  led  to  the  exaction  of  addi- 
tional duties  on  other  articles  of  imported 
merchandise  when  undervalued  applied  with 
equal  force  to  the  imposition  of  such  duties 
on  the  containers.  Phelps  v.  U.  S.  142  Fed. 
213. 

In  State  v.  Chicago,  etc.  R.  Co.  05  Ark. 
114,  128  S.  W.  655,  in  determining  that  a 
railroad  corporation  which  entered  into  an 
agreement  with  certain  other  railroad  cor- 
porations to  fix  the  value  of  the  services  of 
railroads  in  the  carriage  of  freight  and  pas- 
sengers did  not  violate  the  Arkansas  statute 
(Act  Ark.  1905,  p.  1)  prohibiting  the 
formation  of  combinations  to  regulate  or  fix 
either  in  this  state  or  elsewhere  the  price  of 
any  article  of  manufacture,  mechanism,  mer- 
chandise, commodity,  convenience,  repair,  any 
product  of  mining,  or  any  article  or  thing 
whatsoever,  it  was  held  that  the  words  "or 
any  article  or  thing  whatsoever,"  did  not 
include  passenger  and  freight  rates,  but  by 
the  application  of  the  doctrine  of  ejusdem 
generis,  those  words  should  be  held  to  in- 
clude only  such  things  or  objects  as  were  of 
the  same  kind  as  those  specifically  enumerat- 
ed. And  in  State  v.  Frank,  114  Ark.  47,  189 
6.  W.  333,  52  L.R.A.(N.S.)  1149,  a  later 
case  brought  under  the  same  statute,  it  was 
held  that  an  agreement  to  fix  the  price  of 
laundering  was  not  an  agreement  to  fix  the 
price  of  "any  article  of  manufacture,  mecha- 
nism or  merchandise;"  nor  could  it  be  con- 
tended that  the  business  of  laundering  was 
included  in  the  terms  "any  article  or  thing 
whatsoever." 

12.  Any  Attempt. 

In  the  case  of  In  re  White,  163  Pa.  St. 
388,  30  Atl.  192,  it  appeared  that  by  a  codicil 
to  his  will  the  testator  directed,  that  "should 
any  attempt  at  law  or  otherwise  be  made 
during  the  minority  of  my  said  grandson  to 
withdraw  his  person  from  the  charge  or 
custody  of  my  executors  by  his  father  or  any 
other  person,  then  and  in  such  case  I  hereby 
direct  my  executors  to  suspend  all  further 
payments  aforesaid,  and  in  such  case  I  here- 
by revoke  all  provisions  for  such  grandson  by 
my  said  will."    It  was  held  that  by  the  words 


"any  attempt,"  the  testator  did  not  mean  im 
include  unsuccessful  and  abandoned  at- 
tempts. 

13.  Any  Attorney. 

In  McClure  v.  Bowles,  5  Ohio  Dec.  288, 
wherein  it  appeared  that  a  promissory  note 
authorized  "any  attorney"  to  confess  judg- 
ment on  it,  it  was  said  that  the  phrase  "any 
attorney"  indicated  no  particular  attorney 
as  distinguished  from  all  other  attorneys, 
and  therefore  failed  to  identify  any  person 
at  all  as  the  one  clothed  with  authority;  that 
a  grant  to  "any  attorney"  was  a  grant  to 
no  one  any  more  than  to  another  one,  and 
hence  was  not  of  such  definiteness  as  to  con- 
stitute any  grant  at  all,  but  that  the  court 
concluded  that  the  question  was  foreclosed 
by  the  custom  of  courts  of  last  resort  in 
their  dealings  with  such  cases,  and  therefore 
the  confessed  judgment  was  held  not  to  be 
void  for  want  of  jurisdiction. 

In  Cooper  v.  Shaver,  101  Pa.  St.  547, 
wherein  it  appeared  that  an  instrument  pro- 
vided "I  authorize  any  attorney  or  protho- 
notary  to  enter  judgment  against  me,"  it  was 
held  that  the  word  attorney  as  certainly 
meant  an  ofiicer  of  the  court  as  did  protho- 
notary,  and  that  the  warrant  authorized 
any  attorney  of  any  court  of  common  pleas 
in  Pennsylvania  to  confess  judgment,  or 
the  prothonotary  of  any  such  court  to  enter 
judgment,  as  clearly  as  if  written  in  so  many 
words. 

14.  Any  Bank. 

The  phrase  "any  bank"  as  used  in  the 
amendatory  bankrupt  act  (Act  of  June  22, 
1874,  §  12,  18  Stat.  178)  with  respect  to  in- 
voluntary bankruptcy,  has  been  held  to  mean 
a  banking  institution  owned  by  a  natural 
person,  partnership,  or  joint  stock  company, 
and  to  include  such  an  institution  when  it 
has  been  incorporated.  In  re  Leavenworth 
Sav.  Bank,  4  Dill.  363,  14  Nat.  Bankr.  Rep. 
92,  3  Cent.  L.  J.  207,  15  Fed.  Cas.  No.  8, 
165. 

In  Baldwin  v.  Hitchcock,  12  N.  Bruns.  310, 
it  appeared  that  a  promissory  note  made  in 
Boston  was  as  follows:  "Four  months  after 
date  we  promise  to  pay  to  the  order  of  John 
Sears,  or  bearer,  one  Uiousand  dollars,  value 
received,  payable  at  any  bank,  with  interest. 
L.  A.  Hitchcock,  Francis  Howard."  And  was 
endorsed — ^"I  order  Mr.  Thomas  D.  Baldwin 
to  collect  this  note.  Boston,  July  16th, 
1867,  John  Sears."  It  was  held  that  the 
words  "any  bank"  therein  must  be  taken  to 
mean  any  bank  in  the  place  where  the  note 
was  made;  for  it  would  be  absurd  to  suppose 
that  the  makers  are  required  to  keep  funds 
for  the  payment  of  the  note  in  banks  all 
over  the  world. 
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16.  Ant  Bankiho  Institution.  17.  Ant  Bond,  Obligation  ob  Contract. 


In  State  v.  Kelsey,  89  Mo.  623, 1  S.  W.  838, 
the  court  construed  a  statute  of  Missouri 
(Rev.  St.  §  1360),  providing  that  "If  any 
president,  director,  manager,  cashier  or  other 
officer  of  any  banking  institution  doing  busi- 
ness in  this  state,  shall  receive  or  assent  to 
the  reception  of  any  deposit  of  money  or 
other  valuable  thing  in  such  bank  or  banking 
institution,  .  .  .  after  he  shall  have  had 
knowledge  of  the  fact  that  it  is  insolvent  or 
in  failing  circumstances,  he  shall  be  deemed 
^ilty  of  larceny,"  etc.,  which  followed  liter- 
ally the  language  employed  in  section  27  of 
the  constitution.  It  was  held  that  the  words 
^any  banking  institution"  as  used  in  section 
27  of  the  constitution  referred  and  were  in- 
tended to  refer  to  incorporated  banks  only, 
and  not  to  private  banks;  and  that  it  fol- 
lowed necessarily  that  the  same  words  used 
in  t^e  same  connection  by  the  legislature  in 
passing  section  1360  to  put  in  force  said 
section  27  must  be  construed  the  same  way 
and  as  meaning  the  same  thing. 

16.  Ant  Benefit. 

Under  a  Minnesota  law  (Gen.  Laws,  c  34, 
§  19)  providing  that  the  commissioners  in 
eminent  domain  should  make  due  allowance 
for  **any  benefit"  that  the  owners  derived, 
it  has  been  held  that  the  phrase  "any  benefit" 
should  be  taken  to  mean  any  benefit  such  as 
was  in  its  nature  proper  to  be  deducted; 
that  was  to  say,  any  benefit  special  to  the 
land  owner  and  not  shared  by  the  communi- 
ty in  common  with  him.  Weir  v.  St.  Paul, 
etc.  B.  Co.  18  Minn.  166. 

In  a  Delaware  case  it  appeared  that  in 
her  application  for  membership  in  the  defend- 
ant association,  the  deceased  member  stipu- 
lated as  follows:  "32.  Do  you  understand 
that  no  sick  benefits  are  paid  for  childbirth 
or  any  disease  occasioned  by  a  pregnant 
state,  or  any  diseased  condition  of  any  female 
organ  or  its  appendages?"  (Answered) 
''Yes."  "33.  I  hereby  agree  that  the  asso- 
ciation shall  not  be  liable  to  pay  any  benefits 
because  of  the  results  of  any  confinement  due 
to  pregnancy,  occurring  during  the  first  nine 
months  of  my  membership."  (Answered) 
"Yes."  It  was  provided  by  the  by-laws  that 
''no  female  member  shall  be  entitled  to  week- 
ly benefits  during  childbirth  or  for  any 
disease  occasioned  by  a  pregnant  state  or  for 
any  disease  peculiar  to  the  female  sex."  It 
was  held,  in  a  suit  to  recover  funeral  benefits 
for  death  due  to  a  fall  by  the  deceased  mem- 
ber while  pr^^ant,  that  the  term  "any 
benefits"  in  said  paragraph  33  of  the  appli- 
cation meant  weekly  or  sick  benefits  and  had 
BO  application  to  funeral  benefits.  Rose  v. 
Commonwealth  Beneficial  Assoc.  4  Boyce 
<DeI.)    144.  86  Atl.  673. 


Construing  a  statute  (Act  April,  19,  1873) 
providing  htat  "all  actions  .  .  .  upon  any 
bond,  obligation,  or  contract,  under  seal, 
.  .  .  shall  be  commenced  within  seven 
years,"  etc.,  it  has  been  held  that  the  terms 
"any  bond,  obligation,  or  contract,  under 
seal,"  were  comprehensive  enough  to  em- 
brace all  bonds  of  everj  sort.  Furlong  v. 
State,  58  Miss.  717. 

18.  Ant  Book. 

In  construing  the  English  Copyright  Act 
of  1842,  which  made  provision  for  a  situa- 
tion in  which  a  publisher  might  be  disposed 
to  make  a  bargain  with  an  intended  author 
of  any  book  for  the  composition  by  him  of  a 
work,  and  to  pay  him  for  that  work  when 
composed,  the  court  said  in  Ward  v.  Long 
[1906]  2  Ch.  (Eng.)  650:  "On  first  reading 
it  the  section  seems  to  provide  only  for  such 
a  case  as  a  periodical  work.  It  begins  by 
enumerating  encyclopaedia,  review,  magazine, 
periodical  work,  but  it  goes  on  to  say  'or 
any  book  whatsoever.'  One  may  guess  that 
those  words  were  introduced  by  amendment 
at  some  time  without  sufficient  regard  to  the 
context,  but  it  is  impossible  to  my  mind  to 
cut  the  words  down.  It  has  been  argued 
that  they  may  mean  any  book  whatsoever 
ejusdem  generis — of  the  same  kind  as  those 
before  mentioned.  I  think  it  would  puzzle 
anyone  to  say  what  is  ejusdem  generis  with 
encyclopaedia,  review,  magazine,  periodical 
work,  or  words  published  in  a  series  of  books 
or  parts,  except  this,  that  a  single  volume 
would  not  be  ejusdem  generis  certainly.  Yet 
the  Act  says  *or  any  book  whatsoever;'  a 
single  voliune  is  just  the  'any  book  whatso- 
ever;' it  just  fills  up  and  corresponds  to 
that  description;  it  takes  more  in  a  good 
deal,  but  I  cannot  conceive  that  any  limita- 
tion ought  to  be  put  upon  that  standing 
alone.  ...  It  seems  to  me  that  the  sec- 
tion applies  to  any  book  that  may  be  com- 
posed on  a  bargain  between  any  publisher  and 
any  author.  To  bring  a  particular  case  with- 
in the  section  three  things  must  be  observed. 
In  the  first  place,  there  must  be  an  employ- 
ment by  the  publisher  of  the  composer; 
secondly,  that  employment  must  be  on  the 
terms  that  the  copyright  shall  belong  to  the 
publisher;  and  thirdly,  in  order  to  give  him 
the  copyright  under  the  section,  it  must  be 
paid  for." 

19.  Ant  Borough. 

The  provisions  of  the  Pennsylvania  Act  of 
April  3,  1851,  authorizing  the  burgess  and 
town  council  of  "any  borough"  to  admit 
additional  territory,  have  been  held  to  be 
applicable  to  a  borough  thereafter  incorpo- 
rated.    Com.  V.  Montrose,  52  Pa.  St.  391. 
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20.  Akt  Bobbowek. 

In  Fidelity  Ins.  etc.  C!o.  y.  Scranton,  102 
Pa.  St.  387,  the  court  construed  the  Pennsyl- 
vania Act  of  March  27,  1865  (Purd.  Dig. 
804,  pi.  6;  P.  L.  67),  providing  that  ''it  shall 
be  lawful  for  any  borroiwer,  whether  by  mort- 
gage security  or  otherwise,  to  contract,"  etc., 
and  giving  most  ample  power  to  all  coming 
within  the  category  of  borrowers,  to  contract 
for  the  payment  of  tases,  and  held  that 
the  act  applied  to  corporations  other  than 
municipal. 

21.  Ant  Bbidob. 

Under  an  Ohio  statute  providing  that  any 
person  who  shall  perform  labor  or  furnish 
machinery  or  materials  for  .  .  .  erecting, 
altering,  repairing  or  removing  ''any  house, 
mill,  manufactory,  or  other  building,  ap- 
purtenance, fixture,  bridge,  or  other  struc- 
ture," shall  have  a  mechanic's  lien  to  secure 
the  payment  of  the  same,  ...  it  has 
been  held  that  the  words  "any  bridge"  in- 
cluded a  railroad  bridge.  Smith  Bridge  Co. 
V.  Bowman,  41  Ohio  St.  37,  52  Am.  Rep. 
66.  And  the  same  construction  has  been 
applied  to  a  like  phrase  in  a  similar  statute 
in  Wisconsin  (R.  S.  Wis.  §  3314).  Purtell 
V.  Chicago  Forge,  etc.  Go.  74  Wis.  132,  42 
N.  W.  265. 

22.  Airr  BuxLomo. 

In  Jackson  v.  Knutsford  Urban  Council 
[1914]  2  Ch.  686,  111  L.  T.  N.  S.  982,  79  J. 
P.  73,  58  Sol.  J.  756,  84  L.  J.  Ch.  (Eng.) 
305,  the  court  construed  the  Housing  of  the 
Working  Classes  Act,  1890  (63  &  54  Vict.  c. 
70),  providing  that  "if  a  medical  o£5cer  of 
health  finds  that  any  building  within  his 
district,  although  not  in  itself  unfit  for 
human  habitation,  is  so  situate  that  by 
reason  of  its  proximity  to  or  contact  with 
any  other  buildings  it  causes  one  of  the 
following  effects,"  etc.  It  was  argued  that  the 
parenthetical  phrase  at  the  beginning  of  the 
section,  "although  not  in  itself  unfit  for 
human  habitation,"  was  an  indication  that 
the  words  "any  building"  ought  not  to  be 
read  in  their  widest  sense,  but  ought  to  be 
limited  to  buildings  capable  of  being  used 
for  human  habitation,  that  is  to  say,  as 
equivalent  to  the  words  "any  dwelling  house." 
But  it  was  held  that  the  expression  "any 
building"  was  wide  enough  to  cover  buildings 
of  all  descriptions,  dwelling  houses,  manufac- 
tories, places  of  worship,  and  even  statutes 
and  monuments,  and  all  these  came  within 
the  section,  and  it  therefore  included  a  brick 
building  which  was  used  by  the  plaintiffs  as  a 
cycle  makers'  and  medianics'  workshop  and 
for  no  other  purpose. 

Under  a  Connecticut  law    (Gen.  Stat.  §§ 
4135-4138)    providing  for  the  creation,  un- 


der certain  conditions,  of  a  mechanic's  lien 
in  favor  of  any  original  contractor  or  tub- 
contractor  having  a  claim  for  over  $10  for 
material  furnished  or  services  rendered  in  the 
construction  of  "any  building  or  any  of  its 
appurtenances,"  it  has  been  held  that  the 
expression  "any  building  or  any  of  its  ap- 
purtenances" covered  only  private  buildings, 
and  could  not  be  construed  to  embrace  build- 
ings belonging  to  the  state  or  any  public 
buildings  belonging  to  corporations  or  com- 
munities created  by  the  state  as  govern- 
mental agencies  for  purely  public  purposes. 
National  Fireproofing  Co.  v.  Huntington,  81 
Conn.  632,  71  Atl.  911,  129  Am.  St.  Rep. 
228,  20  L.R.A.(N.S.)  261. 

23.  Aky  Busuvsss. 

In  Missouri,  etc  R.  Go.  v.  Moit,  98  Tex. 
91,  81  S.  W.  285,  70  L.R.A.  679,  it  was  held 
that  a  conveyance  giving  to  a  railroad  the 
right  to  maintain  on  the  land  conveyed  "any 
business  connected  with  said  railway  or  in- 
cident thereto"  did  not  authorize  the  con- 
struction of  stock  pens  at  a  place  where  they 
constituted  a  nuisance. 

24.  Ant  Business  Offiob. 

A  statute  of  Missouri  (Rev.  Stat.  1899,  § 
995)  provides  as  follows:  "When  any  such 
summons  shall  be  issued  against  any  incor- 
porated company,  service  on  the  president  or 
other  chief  officer  of  such  company,  or  in  his 
absence,  by  leaving  a  copy  thereof  at  any 
business  office  of  said  company  with  the  per- 
son having  charge  thereof  shall  be  deemed  a 
sufficient  service,"  etc.  It  has  been  held 
that  the  term  "any  business  office"  does  not 
mean  the  office  where  the  greatest  volume  of 
business  is  transacted,  nor  one  where  the 
business  is  of  a  particular  character,  but 
that  any  office  where  any  business  affairs  of 
the  corporation  are  conducted  is  a  place 
where  service  may  be  made,  when  the  person 
in  charge  thereof  may  be  presumed  to  be 
reasonably  certain  to  forward  the  papers  to 
his  superior  officer.  In  the  same  case  it  was 
held  tiiat  "any  business  office"  referred  not 
to  the  room  or  building  but  to  the  nature  of 
the  activity  conducted  in  it,  and  a  fixed 
place  where  any  of  the  affairs  of  the  corpora- 
tion were  made  a  subject  of  regular  attention 
was  a  business  office,  so  that  a  place  estab- 
lished for  the  transmission  of  train  orders, 
whether  it  was  that  occupied  by  the  chief 
dispatcher  or  by  one  of  his  subordinates,  was 
a  business  office.  State  v.  Myers,  126  Mo. 
App.  544,  104  S.  W.  1146. 

25.  Ant  Canal. 

It  has  been  held  that  the  proviso  in  the 
constitution  of  Dlinoia  (separate  sec.  3; 
Stair  &  Cur.  Stat.  1896,  p.  206)   which  d^ 
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dares  that  "the  general  asseimbly  shall 
never  loan  the  credit  of  the  state,  or  make 
appropriations  from  the  treasury  thereof,  in 
aid  of  railroads  or  canals:  Provided,  that 
any  surplus  earnings  of  any  canal  may  be 
appropriated  for  its  enlargement  or  exten- 
sion/' had  reference  only  to  the  canal  owned 
by  the  state,  the  Illinois  and  Michigan  caual, 
though  the  words  "any  canaF'  were  employed 
therein,  those  words  being  used  in  the  pro- 
viso in  an  excess  of  caution,  in  order  that 
the  proviso  might  apply  as  well  to  any  other 
eanal  of  which  the  state  might  possibly  after- 
ward become  the  owner,  in  order  that  the  re- 
striction might  be  general  and  uniform. 
Burke  v.  Snively,  208  111.  328,  70  N,  E.  327. 

26.  Ant  Candidatb. 

Under  a  Michigan  law  (Act  No.  208,  Laws 
1887)  providing  for  the  presentation  to 
certain  boards  therein  mentioned  of  a  peti- 
tion for  a  recount  of  ballots  cast  at  any  elec- 
tion by  any  candidate  voted  for  at  such 
election,  it  has  been  held  that  the  term  "any 
candidate'  voted  for  at  any  election"  was 
limited  by  the  other  language  of  the  act,  and 
thai  it  did  not  cover  village,  school  district, 
and  possibly  some  other  elections,  and  there- 
fore did  not  provide  for  the  recount  of  votes 
in  elections  for  village  boards  or  councils. 
Johnson  v.  Board  of  Canvassers,  101  Mich. 
187,  69  N.  W.  412. 

27.  Ant  Captain  ok  Mabineb. 

It  has  been  held  that  the  words  "any  cap- 
tain or  mariner  of  any  ship  or  other  vessel," 
in  a  Federal  statute  (Act  of  April  30,  1790, 
a  36,  S  8,  Rev.  St.  U.  8.  §  6373,  7  Fed.  St. 
Ann.  91,  Penal  Law  §  373,  Fed.  St.  Ann. 
1909  Supp.  489)  relating  to  piracy,  while 
apparently  comprehending  all  captains  and 
mariners,  did  not  apply  to  the  captain  or 
mariner  of  a  foreign  ship.  U.  S.  v.  Palmer, 
3  WheaL  610.  4  U.  S.  (L.  ed.)  471. 

28.  Ant  Cas. 

In  construing  the  Safety  Appliance  Act 
(Act  March  2,  1893,  c.  196,  §  2,  27  SUt.  631, 
6  Fed.  St.  Ann.  763)  providing  that  "it 
shall  be  unlawful  for  any  such  common  car- 
rier to  haul  or  permit  to  be  hauled  or  used 
on  its  line  any  car  used  in  moving  interstate 
traffic  not  equipped  with  couplers  coupling 
automatically  by  impact,  and  which  can 
be  uncoupled  without  the  necessity  of  men 
going  between  the  ends  of  the  cars,"  it  has 
been  held  that  as  tested  by  context,  subject- 
matter  and  object,  the  words  "any  car"  meant 
all  kinds  of  cars  running  on  the  rails,  and 
were  intended  to  embrace  and  did  embrace, 
locomotives.  Johnson  v.  Southern  Pac.  R. 
CSo.  196  U.  S.  1,  26  S.  Ct.  158,  49  U.  S.  (L. 
ed.)  363,  And  in  a  later  case  it  was  held 
that  the  act  applied  to  shovel  cars.    Schlem- 


mer  v.  Buffalo,  etc.  R.  Co.  206  U.  S.  1,  27 
S.  Gt.  407,  61  U.  S,  (L.  ed.)  681.  It  has 
also  been  held  that  it  is  not  important  wheth- 
er the  car  contain  at  the  time  any  commodity 
being  carried  as  freight  or  not,  if  the  car  is 
one  being  used  in  moving  interstate  traffic; 
not  in  the  sense  that  at  the  particular  time 
it  is  loaded  or  partially  so  with  a  com- 
modity being  shipped  from  one  state  into 
another,  or  others,  but  that  it  is  being  em- 
ployed in  a  service  that  is  moving  interstate 
traffic  Voelker  v.  Chicago,  etc.  R.  Co.  116 
Fed.  867;  U.  S.  v.  Northern  Pac.  Terminal 
Co.  144  Fed.  861;  U.  S.  v,  Chicago,  etc.  R. 
Co.  157  Fed.  616;  Central  Vermont  R.  Co. 
V.  U.  S.  205  Fed.  40,  123  C.  C.  A.  308.  And 
the  burden  of  bringing  itself  within  the  pro- 
viso by  which  four-wheel  standard  logging 
cars  are  excepted  from  the  requirements  of 
the  act  has  been  held  to  rest  on  the  defend- 
ant. U.  S.  T.  Atlantic  Coast  Line  R.  Co.  163 
Fed.  918. 

29.  Ant  Cabuage. 

In  State  v.  CoUins,  16  R.  I.  371,  17  Atl. 
131,  3  L.R.A.  394,  it  waa  held  that  a  bicycle 
was  a  vehicle,  within  the  meaning  of  a  stat- 
ute requiring  one  traveling  on  a  highway, 
with  "any  carriage  or  other  vehicle,"  to  turn 
to  the  right.  But  in  Fox  v.  Clarke,  26  R.  I. 
615,  1  Ann.  Cas.  648,  57  Atl.  305,  65  L.R.A. 
234,  it  was  held  that  while  a  bicycle  might 
well  be  held  to  be  a  vehicle,  it  could  not  be 
held  that  it  was  a  carriage. 

80.  Ant  Casv. 

Construing  a  Federal  statute  (Rev.  St.  U. 
S.  §  866,  3  Fed.  St.  Ann.  20)  providing  that 
"in  any  case  where  it  is  necessary,  in  order 
to  prevent  a  failure  or  delay  of  justice,  any 
of  the  courts  of  the  United  States  may  grant 
a  dedimus  potestatem  to  take  depositions  ac- 
cording to  common  usage  .  .  .,"  it  has 
been  said:  "Under  the  terms  of  the  statute 
a  dedimus  may  issue  'in  any  case  where  it  is 
necessary,  in  order  to  prevent  a  failure  or 
delay  of  justice,'  not  in  any  civil  case,  nor 
in  any  case  at  common  law,  in  equity  or  in 
admiralty,  but  in  'any  case'  which  includes 
criminal  as  well  as  civil  proceedings." 
U.  S.  v.  Cameron,  16  Fed.  794.  And 
in  a  later  case,  under  the  same  statute,  the 
court  said:  "It  is  very  clear  that  the  words 
'in  any  case'  do  not  mean  broadly  any  case 
where  one  of  the  parties  to  a  controversy 
desires  the  evidence  of  a  foreign  witness,  but 
any  case  of  which  the  court,  granting  the 
commission,  has  jurisdiction.  The  cause 
must  be  one  pending  in  the  court  and  not 
before  some  other  tribunal  or  officer  over 
whom  the  court  has  no  power  or  control." 
U.  S.  V.  Hom  Hing,  48  Fed.  636. 

Under  the  Virginia  code  (§  3167)  provid- 
ing  that  the   jury  may   "in  any  case"   be 
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permitted  to  view  the  premiBes,  it  has  been 
held  that  the  phrase  ''any  cajae"  covers  all 
eases  to  be  tried  by  a  jury,  there  being  noth< 
ing  in  the  phraseology  of  the  statute  confin- 
ing its  operation  either  to  civil  or  to  crimi- 
nal cases.  Litton  v.  Com.  101  Va.  833,  44 
S.  E.  923. 

The  Act  of  Congress  of  March  4,  1891, 
establishing  a  court  of  private  land  claims 
for  the  purpose  of  confirming  the  title  of 
holders  of  land  claims  under  Mexican  grants 
in  that  portion  of  land  acquired  by  the  Gads- 
den Purchase,  which  provided  that  "if  in  any 
ease  it  shall  appear  that  the  lands  or  any 
part  thereof  decreed  to  any  claimant  under 
the  provisions  of  this  act  shall  have  been  sold 
or  granted  by  the  United  States  to  any  other 
person,  such  title  from  the  United  States  to 
such  other  person  shall  remain  valid  not- 
withstanding such  decree."  Construing  that 
act  it  has  been  held  that  the  words  ''in  any 
case"  had  reference  to  those  cases  only  in 
which  a  claimant  was  seeking  a  decree,  and 
not  to  a  proceeding  by  the  United  States. 
Richardson  v.  Ainsa,  218  U.  S.  289,  31  S.  Ct. 
23,  54  U.  S.  (L.  ed.)  1044,  affirming  11 
Ariz.  359,  95  Pac.  103. 

31.  Ant  Cathedral  ob  Collegiate  Chuboh. 

Under  a  provision  of  the  English  Chari- 
table Trusts  Act,  1853,  that  "this  act  shall 
not  extend  to  .  .  .  any  cathedral  or  col- 
legiate church,"  it  has  been  held  that  the 
exception  of  "any  cathedral  or  collegiate 
church"  should  not  be  interpreted  so  as  to 
exclude  from  the  operation  of  the  act  every 
endowment  in  which  any  minister  or  officer 
of  the  cathedral  was  interested,  nor  so  as 
to  exclude  from  the  operation  of  the  act  a 
particular  endowment  of  the  minor  canons. 
In  re  Dod  [1905]  1  Ch.   (Eng.)  442. 

32.  Ant  Cause. 

a.  Oenerally, 

Where  a  Michigan  statute  (Act  No.  309) 
provided  that  "each  of  said  courts  may  change 
the  venue  of  any  criminal  action  pending 
therein,  upon  good  Cause  shown,  and  shall 
change  the  venue  of  any  civil  action  pending 
therein,  upon  the  application,"  etc.,  and  the 
amendment  of  1907  provided  that  "each  of 
the  said  courts,  upon  good  cause  shown,  may 
change  the  venue  in  any  cause  pending  there- 
in," etc.,  it  was  held  that  the  words 
**any  cause"  were  intended  to  embrace  and 
have  the  same  meaning  as  the  words  "any 
criminal  action"  and  "any  civil  action;" 
both  classes  of  actions  being  brought  under 
the  same  rule  as  to  the  character  of  the 
showing  to  be  made  and  that  manifestly  the 
proviao  was  not  intended  to  enlarge  the  juris- 


diction, since  it  merely  continued  in  force 
"any  and  all  suits,  proceedings,  causes,  or 
actions"  pending  imder  the  Act  of  1905,  which 
this  court  had  held  did  not  apply  in  condem- 
nation proceedings.  Grand  Rapids,  etc.  R. 
Co.  V.  Kalamazoo  Circuit  Judge,  154  Mich. 
493,  117  N.  W.  1050. 

In  a  case  wherein  it  appeared  that  a  con- 
tract of  employment  provided  that  the  re- 
fusal to  go  on  a  second  year  could  be  justified 
only  by  "written  notice  ...  of  any 
cause  of  dissatisfaction  on  or  before  January 
1,  1893,"  it  was  held  that  the  words  "any 
cause"  meant  "any  existing  cause,"  or  "any 
cause  relied  on."  The  defendants,  therefore, 
could  not  be  allowed  to  prove  other  causes. 
Hughes  V.  Gross,  166  Mass.  61,  43  N.  E. 
1031,  55  Am.  St.  Rep.  375,  32  L.R.A.  620. 

Under  the  Missouri  statute  (Local  Acts 
1855,  p.  59,  §  15)  establishing  a  court  of 
probate  and  common  pleas  in  Ore«ie  coun- 
ty and  providing  that,  "whenever  the  circuit 
judge  of  said  county  shall  be  disqualified 
from  trying  any  cause,  the  same  ^all  be 
transferred  to  the  common  pleas  court," 
also  established  by  the  act,  it  has  been  held 
that  the  term  "any  cause,"  contained  in  the 
tShirteenth  section,  was  broad  enough,  at 
least,  to  embrace  any  civil  cause  and  there- 
fore included  a  suit  by  attachment  to  re- 
cover the  value  of  certain  personal  property 
of  the  plaintiff  alleged  to  have  been  taken 
from  him  by  the  defendants.  Logan  v.  Small, 
43  Mo.  254. 

A  general  expression  "or  any  cause  not 
within  the  power  of  the  railroad  company  to 
prevent"  in  an  exception  to  a  demurrage  law, 
being  preceded  by  "strikes,  public  calamities, 
accident,"  and  followed  by  "inclement  weath- 
er" and  by  "any  cause  not  in  the  power  of 
said  shipper  or  consignee  to  prevent,"  has 
been  limited  to  causes  ejusdem  generis,  that 
is,  to  the  class  of  causes  of  delay  over  which 
the  railroad  company  had  no  control  and  for 
the  effects  of  which  it  could  not  reasonably 
be  held  accountable.  Hardwick  Farmers' 
Elevator  Co.  v.  Chicago,  etc.  R.  Co.  110  Minn. 
25,  19  Ann.  Cas.  1088,  124  N.  W.  819;  Gray 
V.  Minneapolis,  etc.  R.  Co.  110  Minn.  647,  19 
Ann.  Cas.  1022,  124  N.  W.  1100,  136  Am.  St. 
Rep.  527. 

Under  the  Montana  Code  of  Civil  Pro- 
cedure (§  2500)  providing  that  "when  there 
is  delay  in  granting  letters  testamentary  or 
of  administration,  from  any  cause,  .  .  . 
the  court  or  judge  must  appoint  a  special 
administrator  to  collect  and  take  charge  of 
the  estate  of  the  decedent  in  whatever  countv 
or  counties  the  same  may  be  found,  and  to 
exercise  such  other  powers  as  may  be  neces- 
sary for  the  preservation  of  the  estate,"  it 
has  been  held  that  the  phrase  "from  any 
cause"  meant  from  any  legal  cause.  State  v. 
District  Ct.  34  Mont.  226,  85  Pac.  1022. 
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The  English  ABsessment  Act  of  1869  pro^ 
Tided  that  for  a  period  of  five  years  the 
assessment,  onoe  made,  should  continue  in 
force,  and  that  it  should  not  be  competent 
to  raise  again  the  question  of  the  alteration 
in  Talue.  It  further  prorided  that  if  there 
was  any  alteration  in  Value  in  one  particular 
hereditament,  and  the  hereditament  was 
either  increased  in  value  by  the  addition 
or  erection  -of  any  building  ''or  from  any 
cause,"  the  rule  that  the  assessment  was  to 
last  for  five  years  was  not  to  be  so  inflexible 
as  to  prevent  an  inquiry  into  that  circum- 
stance. It  was  held  that  the  words  "from 
any  cause"  could  not  be  confined  tx>  structural 
alteration  but  were  to  be  read  as  ejusdem 
generis  in  this  sense — ^that  it  must  be  a  cause 
which  affected  the  value  of  the.  particular 
property,  that  it  was  not  suflBcient  to  say 
that  there  had  been  an  alteration  in  value, 
but  there  must  also  be  pointed  out  some  de- 
finable cause  to  which  that  alteration  was 
due,  and  that  cause  must  be  one  which  af- 
fected the  assessable  value  of  the  particular 
property,  and  which  might  affect  the  assess- 
able value  of  other  properties  as  well.  Cam- 
berwell  v.  Ellis  [1900]  A.  C.  (Eng.)  610,  69 
L.  J.  Q.  B.  828,  83  L.  T.  N.  S.  201. 

b.  Any  Owue  or  Matter, 

In  a  prosecution  under  the  Canadian  Crim- 
inal Code  (§  154)  providing  that  every  one 
is  guilty  of  an  indictable  offense  and  liable 
to  imprisonment  who  dissuades  or  attempts 
to  dissuade  any  person  by  threats,  bribes,  or 
other  corrupt  means,  from  giving  evidence  in 
"any  cause  or  matter,  civil  or  criminal,"  etc., 
it  has  been  held  that  the  expression  ''any 
cause  or  matter,  civil  or  criminal,"  was  in- 
tended to  cover  every  proceeding,  of  what- 
ever character  in  any  court,  of  whatever 
kind,  and,  therefore,  would  cover  a  proceeding 
to  establish  the  right  of  a  voter  in  a  court 
of  revision.  Rex  v.  Lake,  6  N.  W.  Ter.  346, 
11  Can.  Crim.  Cas.  37. 

c.  Any  C<Mue  or  Proceeding. 

The  Illinois  Practice  Act  of  1907  (§  120, 
Laws  1907,  p.  478)  provides  that  "if  any 
final  determination  of  any  cause  or  proceed- 
ing whatever  except  in  chancery  diall  be 
made  by  the  appellate  court,,  as  the  result 
w^holly  or  in  part  of  the  finding  of  the  facts, 
concerning  the  matter  in  controversy,  differ- 
ent from  the  finding  of  the  court  from  which 
such  cause  or  proceeding  was  brought  by  ap- 
peal or  writ  of  error,  etc.  .  .  .  provided, 
in  actions  at  law  where  the  appellate  court 
reverses  the  judgment  of  the  trial  court  with- 
out awarding  a  trial  de  novo,  as  the  result 
wholly  or  in  part  of  finding  the  facts  differ- 
ent from  the  finding  of  the  trial  court,"  etc. 
In  Hackett  v.  Chicago  aty  R.  Co.  236  111. 


116,  85  N.  E.  320,  it  was  held  that  the  lan- 
guage of  the  proviso  did  not  include  all  the 
causes  and  proceedings  covered  by  the  preced- 
ing language  of  the  section,  -and  that  the 
words  "any  cause  or  proceeding  whatever," 
which  preceded  the  proviso,  were  of  wider 
significance  than  the  words  "actions  at  law," 
which,  alone,  were  included  in  the  first  clause 
of  the  proviso. 

d.  Any  Cause  Whatever, 

In  Sherwin  v.  Shakspear,  5  De  G.  M.  k  G. 
617,  43  Eng.  Rep.  (Reprint)  970,  it  appeared 
that  a  clause  of  certain  conditions  of 
sale  of  land  provided  that  if,  from  any  cause 
whatever,  the  purchase  should  not  be  com- 
pleted by  a  certain  date,  the  purchaser  should 
pay  interest  thereafter  until  the  completion 
of  the  purchase.  Lord  Justice  Ejiight  Bruce 
said:  "Upon  a  large  purchase  of  land  in 
this  country,  considering  the  nature  of  the 
titles  to  land  according  to  our  institutions 
and  the  present  course  of  practice,  I  think  it 
in  general  not  reasonably  to  be  expected  that 
at  the  time  appointed  for  the  delivery  of 
the  abstract  an  abstract  shall  be  delivered 
at  once,  clear  of  all  difficulty,  of  all  doubt, 
or  even  of  all  objection.  Such  a  case  has 
perhaps  never,  or  has  certainly  seldom  oc- 
curred. My  conception  of  the  rule  applicable 
to  a  case  of  that  description  I  find  expressed 
by  Lord  St.  Leonards,  in  his  smaller  publi- 
cation upon  the  Law  of  Vendors  and  Pur- 
chasers (page  486) ,  where  he  says,  'But  where 
the  delay  is  occasioned  by  the  state  of  the 
title,  and  is  not  wilful,  that  seems  to  fall  with- 
in the  provision  of  "any  cause  whatever." ' 
The  learned  author  afterwards  proceeds  to 
qualify  the  proposition,  or  to  intimate  a 
degree  of  hesitation  upon  it,  arising  out  of 
some  authorities  to  which  he  refers.  I,  how- 
ever, speaking  for  myself,  agree  in  the  propo- 
sition as  there  stated,  without  any  qualifica- 
tion. I  refer  only  to  the  case  of  a  contract, 
where  the  provision  is  that  interest  shall 
be  paid  in  case  of  delay  arising  from  any 
cause  whatever,  without  restriction  or  quali- 
fication, as  in  the  present  case."  And  in 
De  Visme  v.  De  Visme,  1  Macn.  &  G.  336, 
41  Eng.  Rep.  (Reprint)  1295,  it  was  held 
that  in  all  cases  of  provision  for  unforeseen 
events,  the  words  "from  any  cause  whatever" 
were  intended  to  include  only  that  which  was 
not  expressly  provided  for  by  the  contract. 

In  construing  a  clause  of  an  insurance  pol- 
icy providing  that  "should  any  mUl  insured 
in  the  company  be  shut  down  or  remain  idle, 
from  any  cause  whatever,  more  than  twenty 
days  continuously,  it  shall  be  the  duty  of 
the  insured  to  notify  the  secretary  of  the 
company  of  such  fact,  and  of  the  length  of 
time  such  stoppage  will  probably  continue, 
giving  the  cause  thereof,"  etc.,  it  has  been 
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held  that  the  words  "from  any  eanse  what- 
ever" included  and  covered  any  and  every 
cause  that  might  have  the  effect  of  stopping 
the  operation  of  the  mill,  and  that  it  was 
impossible  to  exclude  a  stoppage  for  the 
purpose  of  making  repairs  from  the  opera- 
tion of  the  provision,  without  doing  violence 
to  the  plain  meaning  of  the  language  in 
which  it  was  expressed.  Day  t.  Mill-Own- 
ers' Mut.  F.  Ins.  Co.  70  la.  710,  29  N.  W. 
443. 

In  Hill  V.  Duluth,  67  Minn.  231,  68  N.  W. 
092,  it  appeared  thai  a  clause  in  a  contract 
for  the  grading  of  an  avenue  required  the 
contractor  if  he  desired  an  extension  of  time 
to  complete  his  contract,  by  reason  of  "any 
hindrance  or  delay  from  any  cause  what- 
ever," to  give  notice  of  the  cause  of  detention 
to  the  engineer,  to  be  reported  to  the  coun- 
cil, it  to  "determine  the  amoimt  of  time 
that  may  compensate  for  the  detention.''  It 
was  held  that  the  phrase  "from  any  cause 
whatever"  must  be  held  to  refer  to  any  other 
cause  than  the  act  of  the  city. 

In  Sun  Fire  Office  v.  Hart,  14  App.  Cas. 
(Eng.)  98,  58  L.  J.  C.  PI.  69,  it  appeared 
that  an  insurance  policy  provided  that  if 
by  reason  of  a  change  of  risk,  or  "from  any 
other  cause  whatever,"  tHe  society  or  its 
agents  should  desire  to  terminate  the  insur- 
ance effected  by  the  said  policy,  it  should 
be  lawful  for  the  society  or  its  agents  so  to 
do,  by  notice  to  the  insured,  or  to  the  au- 
thorized representatives  of  the  insured,  and 
to  require  the  policy  to  be  given  up,  for  the 
purpose  of  being  canceled;  and  provided 
that  in  any  such  case  the  society  should  re- 
fund to  the  insured  a  ratable  proportion, 
for  the  unexpired  time  thereof,  of  the  pre- 
mium received  for  the  insurance.  It  was 
held  that  the  condition  must  be  read  in  the 
literal  and  natural  sense  of  the  language 
which  the  contracting  parties  had  chosen  to 
employ,  and  that  it  included  any  and  every 
cause  which  could  reasonably  induce  an  in- 
surer to  desire  the  termination  of  the  policy. 

e.  Any  Ccmse  WtMtsoever. 

In  Buchanan,  etc.  Lumber  Co.  v.  East  Jer- 
sey Coast  Water  Co.  71  N.  J.  L.  350,  59 
Atl.  31,  it  appeared  that  a  provision  of  a 
contract  to  supply  water  for  fire  protection 
was  that  "the  company  reserves  the  right  to 
shut  off  the  water  for  alterations,  extensions 
and  repairs,  and  to  stop  and  restrict  the 
supply  of  water  whenever  it  may  be  found 
necessary,  and  the  company  shall  not  be 
liable  under  any  circumstances  for  a  defi- 
ciency or  failure  in  the  supply  of  water, 
whether  occasioned  by  shutting  off  water  to 
make  repairs  or  connections,  or  for  any  cause 
whatsoever."  It  was  held  that  while  it 
might  well  have  been  considered  that  the 
parties  intended  that  the  defendant  should 


be  relieved  from  responBibility  only  when 
the  failure  of  water  was  due  to  some  cause 
similar  to  those  specifically  mentioned,  yet 
"any  cause  whatsoever"  embraced  every  pos- 
sible cause,  not  only  those  arising  out  of  the 
exigencies  of  the  defendant's  businesff  but 
those  resulting  solely  from  the  defendant's 
negligence;  and  the  plaintiff  having  agreed 
that  the  defendant  should  not  be  responsible 
for  damages  sustained  by  it»  resoltiiig  from 
the  failure  of  the  latter  to  furnish  it  with 
sufficient  water  for  fire  protection,  even 
though  such  failure  was  due  to  the  negli- 
gence of  the  defendant,  a  verdict  in  its  favor 
was  without  legal  justification. 

33.  Any  Cobtain  Kind. 

Under  an  Indiana  statute  (Acts  1905, 
p.  219,  §  107,  §  8710  Bums  1908)  providing 
for  the  paving  of  streets,  wherein  it  was  de- 
clared that  on  the  filing  of  a  petition  by  the 
requisite  number  of  resident  freeholders  af- 
fected, "requesting  that  said  street  ...  be 
paved  with  any  certain  kind  of  the  accepted 
kinds  of  modem  city  pavement,"  the  board 
should  not  have  power  to  provide  for  the  use 
of  any  other  kind,  it  has  been  held  that  the 
words  "any  certain  kind  of  the  accepted 
kinds"  of  pavement,  meant  one  the  character 
of  which  was  fixed  and  determined  before- 
hand, when  the  specifications  were  placed  on 
file  for  bids.  In  so  holding  the  court  nega- 
tived a  contention  that  bitulithic  pavement 
was  a  particular  kind  of  the  general  kind 
known  as  tar  or  bituminous  macadam,  and 
that  under  open  specifications  for  a  bitumi- 
nous macadam  pavement  the  bitulithic  could 
be  acquired  subject  to  proper  competition. 
Tousey  v.  Indianapolis,  176  Ind.  295,  94  N. 
E.  225. 

34.  Any  Change. 

An  Ohio  statute  (Rev.  St.  §  3643)  pro- 
vides that  "any  person  .  .  .  hereafter 
insuring  any  building  or  structure  against 
loss  or  damage  by  fire  or  lightning,  .  .  . 
shall  cause  such  building  or  structure  to  be 
examined  by  an  agent  of  the  insurer,  and  a 
full  description  thereof  to  be  made  and  the 
insurable  value  thereof  to  be  fixed  by  such 
agent;  in  the  absence  of  any  change  in- 
creasing the  risk  without  consent  of  the 
insurers,  and  also  of  intentional  fraud  on 
the  part  of  the  insured,  in  case  of  total  loss, 
the  whole  amount  mentioned  in  the  policy 
.  .  .  shall  be  paid,  and  in  case  of  a  par- 
tial loss  the  full  amount  of  the  partial  loss 
shall  be  paid."  Under  that  statute  it  has 
been  held  that  the  words  "any  change  in- 
creasing the  risk"  meant  a  change  in  the 
"building  or  structure"  which  was  insured 
and  valued,  because  that  was  the  subject- 
matter  of  the  statute  and  of  the  whole  sen- 
tence in  which  the  phrase  "any  change"  oc- 
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cnrred.  Germania  F.  Ihb.  Co.  v.  Werner,  76 
Ohio  St.  543,  81  N.  E.  980,  118  Am.  St.  Rep. 
891,  12  L.R.A.(N.S.)  456.  So,  it  has  been 
held  that  a  stipulation  in  a  policy  that  it 
should  become  Toid  by  the  taking  of  addi- 
tional insurance  without  the  consent  of  the 
insurer,  and  a  stipulation  that  a  policy 
should  become  void  if  any  part  of  the  prop- 
erty insured  should  be  incumbered  by  mort- 
gage without  the  consent  of  the  company, 
were  not  within  the  meaning  of  the  phrase 
"in  the  absence  of  any  change  increasing  the 
risk''  as  used  in  the  foregoing  statute.  Sun 
Office  V.  Clark,  63  Ohio  St.  414,  42  N.  E. 
248,  38  L.R.A.  662;  Webster  v.  Dwelling 
House  Ins.  Co.  63  Ohio  St.  558,  42  N.  E. 
546,  53  Am.  St.  Rep.  658,  30  L.R.A.  719; 
Henderson  v.  Ohio  Farmers'  Ins.  Co.  2  Ohio 
Dec.  189,  2  Ohio  N.  P.  17. 

In  Gorham  v.  New  Haven,  76  Conn.  700, 
58  Atl.  1,  wherein  it  appeared  that  some 
five  years  after  a  highway  had  been  legally 
laid  out,  the  city  began  to  construct  the 
highway  to  the  grade  indicated  on  the  profile 
map,  it  was  held  that  there  could  be  no 
recovery  under  the  Connecticut  statute  (Gen. 
St.  Conn.  §  2051)  providing  that  ''when  the 
owner  of  land  adjoining  a  public  highway" 
should  sustain  special  damages  to  his  prop- 
erty "by  reason  of  any  change  in  the  grade 
of  such  highway,"  he  should  be  entitled  to 
the  amount  of  such  special  damages,  since 
the  statute  clearly  contemplated  the  exist- 
ence of  a  worked  highway,  completed  and  in 
actual  use,  or  opened  and  made  ready  for 
use,  and  not  a  mere  layout  on  paper,  or  a 
mere  tract  of  land  taken  for  a  highway  but 
not  yet  made  fit  for  public  use,  and  further- 
more, the  statute  contemplated  a  used  or 
usaUe  highway,  having  an  actual  existing 
grade,  to  which  it  was  constructed,  or  at 
which  it  is  actually  used,  the  words  "any 
change  in  the  grade  of  such  highway,"  clear- 
ly implying  an  already  existing  grade. 

36.  Ant  Child. 

Under  an  English  statute  (39  and  40  Vict. 
e.  61,  §  35)  providing  in  part  that  "if  any 
child  in  this  section  mentioned  shall  not 
have  acquired  a  settlement  for  itself,  or, 
being  a  female,  shall  not  have  derived  a 
settlement  from  her  husband,  and  it  cannot 
be  shewn  what  settlement  such  child  or  fe- 
male derived  from  the  parent  without  in- 
quiring into  the  derivative  settlement  of  such 
parent,  such  child  or  female  shall  be  deemed 
to  be  settled  in  the  parish  in  which  he  or 
she  was  bom,"  it  has  been  held  that  the 
words  "any  child"  included  a  legitimate  as 
-well  as  an  illegitimate  child,  since  there  was 
nothing  to  confine  the  expression  to  any  par- 
ticular class  of  children.  Manchester  v.  St. 
rtoneras,  4  Q.  B.  D.  (Eng.)  409. 


In  Douglas  v.  James,  66  Vt.  21,  28  Atl.  319, 
44  Am.  St.  Rep.  817,  it  appeared  that  a  will 
read  "I  give,  devise,  and  bequeath  all  the 
remainder  of  my  estate,  real  and  personal, 
in  equal  shares,  to  my  children  who  may  be 
living  at  the  time  of  my  decease,  during 
their  respective  natural  lives,  and  after  their 
respective  deaths,  in  equal  shares  to  their 
respective  children;  and  if  any  child  shall 
have  died  previous  to  my  decease,  leaving 
children,  the  share  of  such  child  shall  go  to 
his  or  her  children  in  equal  shares;  pro- 
vided that  if  any  of  my  said  children  shall 
die  after  my  decease,  without  children,  the 
share  of  such  child  shall  be  equally  divided 
among  my  other  children  in  the  same  man- 
ner as  my  other  estate."  The  court  held 
that  the  words  "any  child,"  in  the  clause 
next  before  the  proviso,  meant  any  child  of 
either  class  of  children  previously  named, 
that  is,  any  of  the  testator's  own  children  or 
any  of  his  grandchildren. 

36.  Amr  Childben. 


«: 


In  oonstming  a  will  providing  that  "m 
the  event  of  my  said  wife  having  any  child 
or  children  at  the  time  of  her  death,  I  will 
and  devise  the  whole  of  my  said  estate  to 
said  child  or  children,  equally  to  be  divided, 
if  more  than  one,"  it  was  held  that  the  tes- 
tator's intention  was  not  that  the  property 
should  go  to  "any  child  or  children'*  of  hers 
by  him,  thus  confining  the  gift  to  her  imme- 
diate children,  but  that  the  words  "any  chil- 
dren" showed  that  it  was  his  purpose  to  ex- 
tend it  to  her  more  remote  issue  and  would 
embrace  diildren  of  his  wife  by  any  second 
marriage.  Schapiro  v.  Howard,  113  Md.  360, 
78  Atl.  58,  140  Am.  St.  Rep.  414. 

In  the  case  of  In  re  Edwards  [1906]  1  Ch. 
(Eng.)  570,  the  court  construed  a  will  pro- 
viding that  "in  the  event  of  my  death  with- 
out leaving  any  children  surviving  me,  I  give 
all  my  property  between  my  brothers  and 
sisters,"  naming  them,  "in  equal  shares  as 
tenants  in  common."  It  was  argued  that 
in  the  event  of  the  death  of  the  testatrix 
"without  leaving  any  children  surviving"  her, 
the  words  ought  to  be  read  as  meaning 
"without  leaving  any  such  children  surviv- 
ing" her,  and  so  make  it  into  a  gift  over  to 
the  brothers  and  sisters  in  case  there  was  no 
child  of  the  testatrix  who  attained  a  vested 
interest  under  the  prior  gift.  The  court 
held  that  as  the  words  were  clear  and  free 
from  ambiguity,  they  would  be  adhered  to, 
in  the  absence  of  any  authority  compelling 
the  adoption  of  a  contrary  holding. 

37.  Ant  Claim. 

Under  an  English  statute  (50  and  51  Vict, 
e.   16)    defining  and  enlarging  the  jurisdic- 


26 


aXB  THIS  VOL.  ANN.  CAS.  1916E. 


tion  of  the  exchequer  court,  section  23  of 
which  provides  "any  claim  against  the  Crown 
may  be  prosecuted  by  petition  of  right,  or 
may  be  referred  to  the  court  by  the  head  of 
the  department  in  connection  with  the  ad- 
ministration of  which  the  claim  arises,  and 
if  any  such  claim  is  so  referred  no  fiat  shall 
be  given  or  any  petition  of  right  in  respect 
thereof,"  it  has  been  held  that  the  words 
"any  claim  against  the  Crown"  were  suffi- 
ciently comprehensive  to  include  claims  for 
tort.    Quebec  t.  Reg.  24  Can.  Sup.  Ct.  420. 

By  certain  Wisconsin  statutes  it  is  pro- 
vided that  "no  action  shall  be  maintained 
by  any  person,  against  any  city  organized 
under  the  provisions  of  this  act,  upon  any 
claim  or  demand  of  any  kind  or  character 
whatsoever,  until  such  person  shall  have  first 
presented  his  claim  or  demand  to  the  common 
council  for  allowance,  and  the  same  shall 
have  been  disallowed,  in  whole  or  in  part:" 
"no  action  shall  be  maintained  by  any  person 
against  the  city,  upon  any  claim  or  demand 
of  any  kind  whatsoever,  whether  arising 
from  contract  or  otherwise:"  "no  suit  of  any 
kind,  or  any  claim  of  any  character,  shall 
be  brought  against  the  city,  but  the  claim- 
ant shall  file  his  claim  with  the  city  clerk." 
It  has  been  held  that  the  amendments  to  the 
statutes  extended  the  words  "any  claim  or 
demand"  (held  in  Kelley  v.  Madison,  43  Wis. 
638,  not  to  include  causes  of  action  in  tort) 
to  claims  or  suits  '*of  any  kind"  or  "of  any 
character"  or  "of  whatsoever  nature,"  and 
that  as  so  enlarged  and  expanded  the  terms 
"any  claim  or  demand"  included  causes  of 
action  in  tort.  Sheel  v.  Appleton,  49  Wis. 
126,  5  N.  W.  27;  Koch  v.  Ashland,  83  Wis. 
361,  53  N.  W.  674;  Van  Frachen  v.  Ft.  How- 
ard, 88  Wis.  570,  60  N.  W.  1062;  McCue  v. 
Waupun,  96  Wis.  625,  71  N.  W.  1054;  Mason 
V.  Ashland,  98  Wis.  540,  74  N.  W.  367. 

38.  Any  Cmr. 

An  Iowa  statute  (Acts  of  32nd  Gen. 
Assem.  c.  48,  §  1)  provides  that  "any  city 
of  the  first  class,  or  with  special  charter, 
now  or  hereafter  having  a  population  of 
twenty-five  thousand  or  ^ver,  .  .  .  may 
become  organized  as  a  city  under  the  provi- 
sions of  this  act  by  proceeding  as  herein- 
after provided."  It  has  been  held  that  the 
words  "any  city,"  as  used  therein,  showed 
that  there  was  no  attempt  to  make  an  indi- 
vidual selection  and  therefore  there  was  no 
force  in  the  contention  that  the  act  should 
be  condenmed  as  local  or  special;  also,  that 
their  use  was  tantamount  to  saying  that  the 
act  was  intended  to  have  application  to  every 
city  in  the  state,  then  existing  or  thereafter 
to  come  into  existence,  which  had  the  pre- 
scribed qualifications.  Eckerson  v.  Des 
Moines,  137  la.  452,  115  N.  W.  177. 


In  Com.  y.  Heller,  219  Pa.  6t.  65,  67  AtL 
925,  construing  a  statute  of  Pennsylvania 
(Act  of  1889,  art.  XII,  §  2),  providing  that 
"Any  city  which  now  has  the  title  to  any 
water,  gas  or  electric  light  works  by  a  con- 
veyance to  the  same  in  its  corporate  name, 
or  which  may  hereafter  erect  or  purchase 
water,  gas,  or  electric  light  works  under  the 
provisions  of  this  act  are  (is)  hereby  em- 
powered to  create  a  department  to  be  called 
the  Water  and  Lighting  Department,"  etc., 
it  was  held  that  the  language  of  the  section 
was  altogether  permissive,  and  while  the 
words  "any  city,"  which  primarily  referred 
to  cities  individually,  might  include  all, 
they  did  not  necessarily  do  so,  and  that  the 
legislative  intent  that  the  section  was  not 
intended  to  apply  to  all  cities  of  the  third 
class  was  found  in  the  language  "any  city 
which  now  has  the  title  to  any  water,  gas 
or  electric  light  works  by  conveyance  to  the 
same  in  its  corporate  name,"  which  clearly 
showed  that  there  were,  or  might  be,  cities 
of  the  class,  which  would  not  come  under 
this  section  although  they  had  water  or  gas 
works. 

39.  Any  Comkodities. 

In  Atlantic  City  v.  Associated  Realties 
Corp.  72  N.  J.  Eq.  634,  67  Atl.  937,  it  ap- 
peared that  a  deed  conveyed  to  a  city  the 
control  and  substantial  ownership  of  all  the 
shore  front,  reserving,  however,  to  the  grant- 
ors, a  right  to  build  a  pier  on  the  property 
conveyed,  and  to  connect  it  with  the  board- 
walk, on  condition  that  the  pier  should  be 
at  least  one  thousand  feet  in  length  and  con- 
structed of  iron  or  steel,  and  upon  the  fur- 
ther condition  that  they  should  not  permit 
the  sale  of  "any  commodities"  on  the  pier. 
It  was  held  that  hiring  a  pair  of  skates  for 
a  limited  period  to  a  person  going  on  to  the 
pier  did  not  fall  within  the  description  of  a 
sale  of  "any  commodities." 

40.  Any  Communication. 

The  Iowa  Code  (§  4607)  provides  that 
"neither  husband  nor  wife  can  be  examined 
in  any  case  as  to  any  communication  made 
by  the  one  to  the  other  while  married,"  etc. 
In  Sexton  v.  Sexton,  129  la.  487,  106  N.  W. 
314,  2  L.R.A.(N.S.)  708,  it  was  held  that 
the  expression  "any  communication"  as  used 
in  the  statute  should  be  construed  to  em- 
brace only  the  knowledge  which  the  husband 
or  wife  obtained  from  the  other,  which,  but 
for  the  marital  relation  and  the  confidence 
growing  out  of  it,  would  not  have  been  com- 
municated, or  which  was  of  such  nature  or 
character  as  that,  to  repeat  the  same,  would 
tend  to  unduly  embarrass  or  disturb  the  par- 
ties in  their  marital  relations,  tt  was  ac- 
cordingly  held   that   words   spol^n   Jy   the 
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husband  to  the  wife,  or  vice  versa,  in  the  pres- 
ence and  hearing  of  one  or  more  third  per- 
sons, and  hence  in  the  very  nature  of  things 
not  to  be  construed  as  in, any  marital  sense 
private  or  confidential,  should  not  be  held 
to  be  within  the  protection  of  the  privilege, 
although  clearly  within  the  letter  of  the 
statute. 

Under  a  Washington  statute  (Rem.  &  Bal. 
Code,  §  1214,  P.  C.  81,  §  1033)  providing 
that  a  husband  or  wife  ^all  not  be  examined 
"as  to  any  communication  made  by  one  to 
the  other  during  marriage,"  it  has  been  held 
that  "any  communication,"  as  mentioned  in 
the  statute,  meant  confidential  commimica- 
tions,  or  such  as  were  induced  by  the  mar- 
riage relation.  State  ▼.  Snyder,  84  Wash. 
485,  147  Pac.  38. 

41.  Ant  Considebation. 

Under  a  statute  of  South  Dakota  (Rev. 
Penal  Code,  §  618)  providing  in  part  that 
"every  person  w^ho  buys  or  receives  in  any 
manner  upon  any  consideration  any  personsd 
property  of  any  value  whatsoever,  except  as 
hereinafter  provided,  that  has  been  stolen 
from  any  other,  knowing  the  same  to  have 
been  stolen,  .  .  ."  is  guilty  of  the  offense, 
the  court  in  State  v.  Pirkey,  22  S.  D.  550,  18 
Ann.  Caa.  192,  118  N.  W.  1042,  held  that 
the  words  "upon  any  consideration"  were  to 
be  treated  as  synonymous  with  "any  motive" 
or  "for  any  cause,"  and  said  that  it  was  to 
be  observed  that  these  words  in  the  statute 
were  preceded  by  the  words  "in  any  manner," 
showing  the  intention  of  the  lawmaking  pow- 
er that  every  person  who  bought  or  received 
in  any  manner,  or  on  any  consideration,  or, 
in  effect,  for  any  motive,  property  known  to 
him  to  have  been  stolen  should  be  deemed 
guilty  of  the  offense. 

42.  Ant  CoNTBACfT. 

In  considering  au  English  statute  (Act  of 
1900,  §  6)  providing  that  "any  contract" 
made  before  a  company  is  entitled  to  com- 
mence business  "shall  not  be  binding  on  the 
company  until  that  date,"  the  court  in  the 
case  of  In  re  Otto  Electrical  Mfg.  Co.  (1906) 
2  Ch.  390,  76  L.  J.  Ch.  682,  96  L.  T.  N.  S. 
141,  54  W.  R.  601,  said:  "Sect.  6  is  one 
which  provides  that  'a  company  shall  not 
commence  any  business' — it  is  not  shall  not 
commence  'its  business,'  but  'any  business' — 
unless  certain  conditions  are  complied  with. 
.  .  .  Now  this  company  never  did  become 
entitled  to  commence  business;  therefore  any 
contract  made  by  the  company  was  provi- 
sional and  not  binding  on  the  company.  But 
Mr.  Coldridge  has  argued  that  the  Act  of 
Parliament  does  not  mean  what  it  says,  that 
it  does  not  mean  any  contract,  but  any  con- 
tract of  a  certain  kind;  and  his  next  diffi- 


culty is  to  define  of  what  kind.  He  says 
that  it  means  any  contract  entered  into  for 
the  purpose  of  carrying  on  its  business,  and 
that  there  are  some  contracts  which  are  not 
entered  into  for  the  purpose  of  carrying  on 
the  business,  but  which  are  what  he  calls 
'preliminary' — as  for  expenses  incurred  with 
a  view  to  the  future  carrying  on  of  business. 
I  think  that  argument  is  altogether  unsound. 
A  company  of  this  kind  has  no  purpose  of 
existence  other  than  the  carrying  on  of  its 
business,  and  every  contract  which  it  enters 
into  must  be  a  contract  entered  into  for  the 
purposes  of  its  business  in  some  form  or 
other;  whether  it  is  preliminary  or  final,  or 
one  in  the  course  of  carrying  on  its  business, 
makes  no  difference.  All  its  contracts  must 
be  with  relation  to  its  business;  and  I  re- 
peat that  the  language  of  the  section  is  that 
'the  company  shall  not  commence  any  busi- 
ness' until  certain  conditions  have  been  com- 
plied with." 

Under  the  provisions  of  the  Act  of  Con- 
gress of  February  2, 1859  (11  Stat,  at  L.  376) 
providing  that  "persons  who  perform  labor 
upon,  or  furnish  materials,  etc.,  for  the  con- 
struction or  repairing  of  a  building,  by  vir- 
tue of  any  contract  with  the  owner  of  the 
same,  or  his  agent,"  have  a  right  to  the 
benefit  of  a  lien,  it  has  been  held  that  the 
words  "any  contract"  are  sufficiently  com- 
prehensive to  include  special  contracts  as 
well  as  contracts  which  arise  by  implication, 
unless  the  materialman  is  secured  by  a  deed 
of  trust,  or  mortgage,  or  some  other  form  of 
security  repugnant  to  the  theory  that  he  ever 
intended  to  hold  a  lien  under  the  mechanic's 
lien  law.  McMurray  v.  Brown,  91  U.  S.  257, 
23  U.  S.  (L.  ed.)  321,  3  Cent.  L.  J.  158. 

In  Wilson  v.  Taylor,  89  Ala.  368,  8  So. 
149,  in  defining  the  words  "any  contract" 
as  used  in  the  Alabama  Code  (§  3078)  which 
declared  that  "agricultural  laborers  and  su- 
perintendents of  plantations  shall  have  a 
lien  upon  the  crops  grown  during  the  current 
year,  in  and  about  which  they  are  employed, 
for  the  hire  and  wages  due  them  for  labor 
and  services  rendered  by  them  in  and  about 
the  cultivation  of  such  crops,  under  any  con- 
tract for  such  labor  and  services,"  the  court 
said:  "The  statute  does  not  require  that 
the  contract  shall  be  express.  Its  words, 
any  contract,  are  comprehensive  enough  to 
include  implied,  as  well  as  express  contracts. 
Giving  to  ^e  words  of  the  statute  their  fair 
and  plain  import  and  scope,  any  contract  is 
sufficient  to  originate  the  lien,  which,  if  the 
labor  is  rendered,  is  sufficient  to  create  a 
debt  or  liability.  The  lien  may  be  based  on 
an  implied  contract." 

In  Norman  v.  Carroll,  35  la.  22,  the  court 
construed  the  Iowa  Mechanic's  Lien  Law 
(Revision  of  1860,  §  1846),  providing  that 
"every  mechanic,  builder,  artisan,  workman. 
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laborer  or  other  person,  wbo  shall  do  or 
perform  any  work  or  labor  upon,  or  furnish 
any  materials,  machinery  or  fixtures  for  any 
building,  erection  or  other  improTement  upon 
land,  including  contractors,  sub-contractors, 
material  furnishers,  mechanics  and  laborers 
engaged  in  the  construction  of  any  railroad 
or  other  work  of  internal  improvement,  or 
for  repairing  the  same,  under  or  by  virtue  of 
any  contract  with  the  owner  or  proprietor 
thereof,  or  his  agent,  trustee,  contractor,  or 
sub-contractor,  upon  complying  with  the  pro- 
visions of  this  act,  shall  have  for  his  work 
or  labor  done,  or  materials,  machinery  or 
fixtures  furnished,  a  lien  upon  such  building, 
erection,  or  improvement,  and  upon  the  land 
belonging  to  such  owner  or  proprietor  on 
which  the  same  is  situated.**  It  was  held 
that,  inasmuch  as  the  plaintiffs  who  were 
laborers  on  a  railroad  for  day's  wages  per- 
formed labor  on  the  improvement  on  which 
the  lien  was  sought  to  be  established  under 
and  by  virtue  of  a  contract  to  work  thereon 
for  day  wages,  their  contracts  came  within 
the  meaning  of  the  term  "any  contract"  as 
used  in  the  statute,  and  that  they  were  en- 
titled to  a  lien  on  the  railroad  for  such 
wages.  The  case  last  cited  was  followed  in 
Richardson  v.  Norfolk,  etc.  R.  Co.  37  W.  Va. 
641,  17  S.  E.  195,  in  the  construction  of  the 
West  Virginia  statute  (§  7,  c.  64,  Act  W. 
Va.  1882,  Warth's  Code  1887,  c.  75),  which 
provided  that  "every  workman,  laborer,  or 
other  person,  who  shall  do  or  perform  any 
work  or  labor  by  virtue  of  any  contract  for 
any  incorporated  company  doing  business  in 
this  state,  shall  have  a  lien  for  the  value  of 
such  work  or  labor  upon  all  the  real  estate 
and  personal  property  of  said  com}>any."  It 
was  held  that  the  words  "any  contract"  did 
not  mean  anybody's  contract  with  the  com- 
pany, but  referred  to  the  kind  of  contract, 
whether  written  or  verbal,  express  or  implied, 
following  Norman  v.  Carroll,  supra»  and 
giving  a  similar  lien. 

It  has  been  held  that  the  words  "any  con- 
tract for  the  sale  of  real  estate,"  as  used  in 
the  statute  of  frauds,  includes  every  agree- 
ment by  which  one  promises  to  alienate  an 
existing  interest  in  land  on  a  consideration 
either  good  or  valuable,  and  accordingly  that 
a  contract  to  convey  land  in  consideration 
of  labor  or  services  to  be  rendered,  is  within 
the  statute.  Dowling  v.  McKenney,  124 
Mass.  478;  Baxter  v.  Kitch,  37  Ind.  554; 
Burlingame  v.  Burlingame,  7  Cow.  (N.  Y.) 
92;  Helm  v.  Logan,  4  Bibb  (Ky.)  78;  Jack 
V.  McKee,  9  Pa.  St.  235;  Sprague  v.  Haines, 
68  Tex.  215,  4  S.  W.  371. 

The  first  clause  of  a  Wyoming  statute 
(Rev.  St.  5095)  forbids  officers  from  being 
interested  as  contractors  with  the  public 
where  certain  kinds  of  work  are  involved. 


and  the  second  clause  forbids  such  ofiScers 
from  receiving  "any  percentage,  drawback, 
premium,  or  profits,  or  money  whatever  on 
any  contract,  or  .for  the  letting  of  any  con- 
tract." It  has  been  held  that  the  words, 
"money  whatever  on  any  contract"  must  be 
construed  to  mean  any  money  by  way  of 
percentage,  drawback,  premium,  or  profits  on 
any  contract  of  others  with  the  public. 
Baker  v.  Crook  County,  9  Wyo.  61,  59  Pac. 
797. 

43.  Ant  Oobfobatioit. 

An  Arkansas  statute  (Acts  1899,  p.  50, 
§  1)  provides  that  "any  corporation  organ- 
ized under  the  laws  of  this  or  any  other 
state  or  country,  and  transacting  or  conduct- 
ing any  kind  of  business  in  this  state,  or 
any  partnership  or  individual,  .  .  .  who 
shall  create,  enter  into,  become  a  member  of 
or  party  to  any  pool,  trust,  agreement,  com- 
bination, .  .  .  the  price  or  premium  to 
be  paid  for  insuring  property  against  loss  or 
damage  by  fire,  .  .  .  shall  be  deemed  and 
adjudged  guilty  of  a  conspiracy  to  defraud, 
and  be  subject  to  the  penalties  as  provided 
by  this  act."  In  State  v.  Lancashire  F.  Ins. 
Co.  66  Ark.  466,  51  S.  W.  633,  45  L.R.A. 
348,  it  was  held  that  the  words  "any  corpo- 
ration," as  used  therein,  while  general  words, 
did  not  have  the  wide  extraterritorial  con- 
struction which  the  counsel  for  the  state 
imputed  to  them,  and  did  not  apply  to  for- 
eign corporations  doing  business  within  the 
state,  whose  acts  were  done  or  whose  agree- 
ments were  entered  into  in  another  state 
or  country  and  which  acts  or  agreements 
had  reference  only  to  persons,  property  or 
pieces  of  insurance  in  such  foreign  state  or 
country. 

In  holding  that  a  railroad  corporation  was 
not  included  in  the  words  "any  corporation" 
as  used  in  another  Arkansas  statute  (Kir- 
by's  Dig.  §  957)  providing  that  any  corpo- 
ration may  surrender  its  charter  by  resolu- 
tion, and  a  certified  copy  of  which  shall  be  filed 
in  the  office  of  the  secretary  of  staie,  and  a 
copy  thereof  filed  in  the  office  of  the  county 
clerk  of  the  coimty  in  which  such  corporation 
is  organized,  the  court  in  Freeo  Valley  R.  Co. 
V.  Hodges,  105  Ark.  314,  151  S.  W.  281,  said: 
"As  we  have  seen,  manufacturing  and  busi- 
ness corporations  alone  are  required  to  file 
their  articles  of  association  and  certificate 
with  the  Secretary  of  State  and  also  with 
the  clerk  of  the  county  court  of  the  county 
in  which  they  are  organized.  Therefore,  the 
phrase  'in  which  such  corporation  is  organ- 
ized' limits  the  words  'any  corporation'  to 
corporations  which  are  required  to  file  a  copy 
of  their  articles  and  certificate  with  the  clerk 
of  the  county  in  which  the  incorporation  is  to 
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have  its  principal  place  of  business,  and  such 
corporations,  being  corporations  formed  for 
manufacturing  and  other  business  purposes, 
alone  haye  the  right  to  surrender  their  char- 
ters without  the  consent  of  the  State." 

A  statute  of  Connecticut  (Rct.  Stat,  of 
1888,  §  1954,  which  is  part  of  chapter  120 
of  that  revision,  entitled  Joint*Stock  Corpo- 
rations), provides  that  "every  such  [joint- 
stock]  corporation  may  increase  or  reduce 
its  capital  and  the  number  and  par  value  of 
the  shares  therein,  at  any  meeting  of  the 
Btookholders  specially  warned  for  that  pur- 
pose, [etc.]  .  .  .  and  provided  further, 
that  in  case  of  the  reduction  of  the  capital 
stock  of  any  corporation  by  any  mode  which 
shall  render  such  corporation  insolvent,  the 
stockholders  assenting  thereto  shall  be  joint- 
ly and  severally  liable  for  all  debts  of  the 
corporation  existing  at  the  time  of  such  re- 
duction," etc.  Construing  that  statute  it 
has  been  held  that  the  legislature  clearly 
had  in  mind  when  they  used  the  words  "any 
corporation"  therein,  the  joint-stock  corpo- 
rations with  which  they  were  dealing,  and 
for  the  reduction  of  whose  stock  provision 
was  made  in  the  same  section  and  sentence 
in  which  these  words  are  found,  and  that  it 
could  not  be  presumed  that  they  intended  to 
make  a  provision  applying  to  chartered  cor- 
porations (many  of  whose  charters  make 
provision  for  the  reduction  of  their  stock 
and  provide  for  the  liability  of  officers  or 
stockholders,  if  reductions  prejudicial  to 
creditors  are  made)  in  a  section  and  sen- 
tence of  a  joint-stock  corporation  act  which 
provides  for  the  reduction  of  capital  in  such 
corporations  only.  Barber  v.  Morgan,  re- 
ported in  full,  post,  this  volume,  at  page  102. 

Under  the  Michigan  franchise  tax  act  of 
1891  (Oomp.  Laws  1897,  §  8674)  which  re- 
quires, inter  alia,  that  "no  foreign  corpora- 
tion shall  begin  any  business  in  the  state 
with  the  purpose  of  carrying  it  on  until  it 
shall  have  paid  the  franchise  tax  required 
by  the  law,"  and  further  declares  that  "all 
contracts  made  in  this  state  after  January 
1,  1894,  by  any  corporation  which  has  not 
first  complied  with  the  provisions  of  this 
act,  shall  be  wholly  void,"  the  court  held  in 
Oakland  Sugar  Mill  Ca  v.  Fred  W.  Wolf 
Co.  118  Fed.  239,  65  C.  C.  A.  93,  that  the 
words  "any  corporation"  manifestly  meant 
any  of  the  corporations  required  to  pay  the 
franchise  tax  by  the  preceding  parts  of  the 
act,  and  these  corporations  consisted  of  two 
classes,  (a)  domestic  corporations  thereafter 
organized  or  created  by  consolidation,  or  who 
should  thereafter  increase  their  capital  stock, 
(b)  foreign  corporations  tiiereafter  "permit* 
ted  to  transact  business  in  this  state,"  or 
which  should  thereafter  increase  their  capital 
stock. 

Construing  a   will   which   authorized   the. 
trustees  to  invest  moneys,  inter  alia,  in  the 


stocks,  funds  and  securities  of  "any  corpora- 
tion or  company,  municipal,  commercial  or 
otherwise,"  etc.,  it  has  been  held  that  there 
was  no  reason  why  a  corporation  or  company 
formed  or  registered  in  the  United  Kingdom 
should  not  be  within  the  words  "any  corpo- 
ration or  company,  municipal,  commercial  or 
otherwise,"  merely  because  it  carried  on  its 
business  abroad,  and  that  the  clause  in  ques- 
tion extended  to  any  corporation  or  company 
formed  or  registered  in  the  United  Kingdom, 
but  carrying  on  business  abroad,  and  also  to 
any  corporation  or  company  formed  or  regis- 
tered outside  the  United  Elingdom.  In  re 
Stanley  [1906]  1  Ch.  (Eng.)  131,  75  L.  J. 
Ch.  56,  54  W.  R.  103,  93  L.  T.  N.  S.  661. 

In  Hollis  V.  Drew  Theological  Seminary, 
95  N.  Y.  166,  the  question  waa  whether  the 
two  months  limitation  in  the  6th  section  of 
chapter  319,  Laws  of  1848,  which  prohibited 
bequests  to  "any  corporation  formed  under 
this  act,"  applied  to  a  bequest  to  the  de- 
fendant, a  corporation  of  another  state.  It 
was  held  that  it  did  not,  because  the  pro- 
hibition was  confined  to  bequests  to  corpora- 
tions organized  under  the  Act  of  1848,  and 
for  the  reason  that  no  public  policy  existed 
which  required  its  extension  to  bequests  to 
foreign  corporations.  See  to  the  same  effect 
In  re  Prime,  136  N.  Y.  347,  32  N.  E.  1091, 
18  L.R.A.  713. 

In  construing  the  Washington  Constitution 
(Art.  1,  §  16)  providing  that  "no  private 
property  shall  be  taken  or  damaged  for  pub- 
lic or  private  use  without  just  compensation 
having  been  first  made,  or  paid  into  court 
for  the  owner,  and  no  right-of-way  shall  be 
appropriated  to  the  use  of  any  corporation 
other  than  municipal  until  full  compensation 
therefor  be  first  made  in  money,"  etc,  it  was 
held  in  Lincoln  County  v.  Brock,  37  Wash. 
14,  79  Pac.  477,  that  the  words,  "any  corpo- 
ration other  than  municipal,"  as  used  therein, 
were  intended  to  exclude  public  or  political 
corporations,  as  distinguished  from  private 
corporations,  and  therefore  that  a  county,  in 
the  state  of  Washington,  should  be  consid- 
ered a  municipal  corporation* 

The  Oeneral  Corporation  Law  of  New 
York  which  classifies  and  relates  to  all  kinds 
of  corporations,  and  the  provisions  of  which 
define  how  the  powers  and  privileges  of  cor- 
porations may  be  exercised,  whether  organ- 
ized as  a  stock  corporation  or  a  nonstock 
corporation,  whether  a  moneyed  corporation, 
a  business  corporation,  or  a  membership  cor- 
poration, has  been  held  to  give  the  Supreme 
Court  power  to  review  the  elections  "of  any 
corporation"  without  any  limitation  as  to  its 
application,  it  being  said  that  no  good  reason 
appeared  why  the  powers  of  review  conferred 
should  not  be  exercised  to  correct  an  elec- 
tion held  by  an  assessment  insurance  com- 
pany, as  well  as  that  of  a  stock  corporation. 
Matter    of    Empire    State    Supreme    Lodge, 
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53  Misc.  344,  103  N.  Y.  S.  466.  The  provision 
of  the  same  law  (Consol.  Laws  chap.  23; 
Laws  of  1909,  chap.  28,  §  36)  that,  "If  any 
corporation,  except  a  railroad,  turnpike, 
plank-road  or  bridge  corporation,  shall  not 
organize  and  commence  the  transaction  of  its 
business  or  undertake  the  discharge  of  its 
corporate  duties  within  two  years  from  the 
date  of  its  incorporation,  its  corporate  powers 
shall  cease,"  has  been  held  to  apply  to  any 
corporation,  whether  incorporated  under  gen- 
eral statute  or  by  special  enactment.  People 
V.  Stilwell,  167  App.  Div.  839,  142  N.  Y.  S. 
881. 

44.  Any  County. 

It  has  been  held  that  the  expression  "any 
county,"  as  used  in  a  Qeorgia  statute  [Act  of 
1908],  which  provides  that  any  county  may 
obtain  convicts  for  employment  by  it  on  its 
roads,  bridges,  farms  and  other  public  works, 
meant  every  county  in  the  state,  and  its  effect 
was  not  limited  to  counties  having  any  par- 
ticular system  of  road  laws.  Garrison  y. 
Perkins,  137  Ga.  744,  74  S.  E.  641. 

Under  a  statute  of  Missouri  (Wag.  Stats. 
Mo.  408,  §  7)  providing  that  "in  all  actions 
brought  by  or  against  any  county,  the  in- 
habitants of  the  county  so  suing  or  being  sued 
may  be  jurors  or  witnesses,  if  otherwise  com- 
petent and  qualified,"  it  was  held  in  O'Brien 
v..  Vulcan  Iron- Works,  7  Mo.  App.  257,  that 
the  city  of  St.  Louis  was  as  much  a  county 
as  was  any  other  municipal  subdivision  of 
the  state,  and  was  included  within  the  mean- 
ing of  the  words  "any  county." 

A  Nebraska  statute  (Comp.  St.  1891,  eh. 
18,  art.  I,  sec.  9)  provides  that  "when  any 
unorganized  territory  lies  adjoining  to  and  is 
not  embraced  within  the  boundaries  of  any 
county,  and  a  majority  of  the  inhabitants  of 
said  territory  petition  the  commissioners  of 
said  adjoining  county  to  be  attached  to  the 
same,  the  county  board  of  said  county  shall 
within  sixty  days  order  an  election  as  provid- 
ed for  in  sections  4,  6  and  6  of  this  act,  and 
said  territory  shall  become  attached  to  and 
be  a  part  of  said  county  by  a  majority  vote 
of  the  same,  and  be  subject  in  all  other 
respects  to  the  provisions  of  this  act."  In 
State  V.  Hawkins,  95  Neb.  740,  146  N.  W. 
1044,  it  was  held  that  the  words  "any  coun- 
ty," in  the  sense  used  in  the  statute  quoted, 
comprehended  both  organized  and  unorgan- 
ized counties. 

In  State  v.  St.  John,  21  Kan.  591,  the 
foregoing  definition  was  applied  to  the  phrase 
"any  county"  in  section  1,  art.  9  of  the  Kan- 
sas Constitution  (art.  9,  §  1)  which  provided 
"nor  [shall]  any  county  [be]  organized,  or 
the  lines  of  any  county  changed,  so  as  to 
include  an  area  of  less  than  four  hundred 
and  thirty-two  square  miles." 


45.  Any   Coubt. 

a.  Oenerally, 

In  construing  the  phrase  "any  court'*  as 
used  in  the  English  Arbitration  Act,  1889 
(§4),  providing  that  if  any  party  to  a  sub- 
mission commenced  any  legal  proceedings  "in 
any  court,"  that  court  or  a  judge  thereof 
might  stay  the  proceedings,  it  has  been  held 
that  it  was  not  limited  to  the  High  Court  of 
Justice,  but  meant  any  court,  and  therefore 
the  judge  of  a  county  court  had  jurisdiction 
of  an  application  to  stay  proceedings.  Mor- 
riston  Tinplate  Go.  v.  Brooker  [1908]  1  K.  B. 
403. 

The  Federal  statute  (Rev.  St.  U.  S.  §  3224, 
3  Fed.  St.  Ann.  600)  providing  that  "no  suit 
for  the  purpose  of  restraining  the  assess- 
ment or  collection  of  any  tax  shall  be  main- 
tained in  any  court,"  should,  it  has  been  held, 
be  limited  to  those  courts  over  which  Congress 
has  jurisdiction  and  has  no  application  to 
state  courts.  Wells  v.  Central  Vermont  R. 
Co.  14  Blatchf.  426,  29  Fed.  Cas.  No.  17,390. 

The  words  "any  court,"  as  used  in  a  Fed- 
eral statute  (Rev.  St.  U.  S.  §  4284,  4  Fed.  St. 
Ann.  849)  which  expressly  allows  the  own- 
er of  a  vessel  to  institute  appropriate  pro- 
ceedings in  any  court  for  the  purpose  of  ap- 
portioning among  the  proper  parties  the  sum 
for  which  he  was  liable  have  been  held  to 
mean  "any  court"  of  competent  jurisdiction. 
Ex  p.  Slayton,  105  U.  S.  461,  26  U.  S.  (L. 
ed.)  1066;  Ex  p.  Phenix  Ins.  Co.  118  U.  S. 
610,  7  S.  Ct.  25,  30  U.  S.   (L.  ed.)  274. 

Under  a  statute  which  provided  that  "every 
person  who  shall,  in  presence  of  any  court, 
either  by  words  or  actions,  behave  contemptu- 
ously, or  disorderly,  may  be  punished  by 
said  court  by  fine  and  imprisonment  as  said 
court  shall  judge  reasonable,"  etc.,  it  was 
held  in  Middlebrook  v.  State,  43  Conn. 
257,  21  Am.  Rep.  650,  that  the  language,  "any 
court,"  was  comprehensive  enough  to  em- 
brace the  court  of  common  pleas,  although 
the  statute  existed  before  that  court  was 
created. 

The  amendment  of  the  Act  of  Congress  of 
1864  (§  163)  contained  in  the  Act  of  1866 
(p.  149,  §  9;  3  Fed.  St.  Ann.  773)  prpviding: 
"That  hereafter  no  deed,  instrument,  docu- 
ment, writing,  or  paper  required  by  law  to 
be  stamped,  which  has  been  signed  or  issued 
without  being  duly  stamped,  or  with  a  de- 
ficient stamp,  nor  any  copy  thereof,  shall  be 
received  or  admitted,  or  used  in  evidence  in 
any  court,  until  a  legal  stamp  or  stamps,  de- 
noting the  amount  of  the  tax,  shall  have  been 
affixed  thereto  as  prescribed  by  law."  In 
Chartiers,  etc.  Turnpike  Co.  v.  McNamara, 
72  Pa.  St.  278,  13  Am.  Dec.  673,  it  was  held 
that  the  words  "any  court"  meant  state  bm 
well  as  federal  courts,  as  the  provision  waa 
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not  a  rule  for  the  regulation  of  evidence,  but 
waB  a  disqualification  attached  to  the  docu- 
ment making  it  incompetent  to  fulfil  its  pur- 
pose aa  an  instrument  of  evidence  until  the 
stamp  duty  was  paid,  and  that  it  was  a  pro- 
vision to  enforce  the  payment  of  the  tax  of 
the  most  necessary  kind,  and  binding  on  all 
courts. 

Construing  the  words  "in  any  court"  as 
used  in  section  19  of  the  Act  of  July  13,  1866 
(see  Rev.  St.  U.  S.  §  3227,  3  Fed.  St.  Ann. 
603),  which  provided  among  other  things, 
that  no  suit  except  under  certain  conditions 
not  existing  in  the  case  before  the  court  "shall 
be  maintained  in  any  court  for  the  recovery  of 
any  tax  alleged  to  have  been  erroneously  or 
illegally  assessed  or  collected  until  appeal 
shall  have  been  duly  made  to  the  Commis- 
sioner of  International  Revenue,  and  a  de- 
cision shall  be  bad  thereon,''  except  in  cer- 
tain cases  therein  specified,  it  has  been  held 
that  they  include  state  as  well  as  federal 
courts.  Brainard  v.  Hubbard,  12  Wall.  1, 
20  U.  S.  (L.  ed.)  272. 

In  holding  that  the  Governor  had  no  right 
to  appoint  the  judge  of  a  city  or  municipal 
court  under  the  Indiana  statute  (Bums 
Ind.  1908,  §  8845  Act  1905,  p.  219)  providing 
that  "in  case  of  a  vacancy  in.  the  office  of 
city  judge,  the  mayor  shall  appoint  a  succes- 
sor, who  shall  hold  such  office  during  the  un- 
expired term,"  and  the  Constitution  (Art.  5, 
§  18)  providing  among  other  things,  that 
the  Governor  should,  by  appointment,  fill  any 
vacancy  that  might  occur  "in  the  office  of 
judge  of  any  court;  .  .  .  which  shall  ex- 
pire when  a  successor  shall  have  been  elected 
and  qualified,"  the  court  in  State  v.  Ger- 
dink,  173  Ind.  245,  90  N.  E.  70  said:  "At  the 
time  of  the  adoption  of  the  Constitution,  the 
Supreme  Court  and  the  circuit  courts  were 
all  the  courts  that  existed  in  the  state  that 
were  recognized  as  such.  We  had  the  courts 
of  the  justices  of  the  peace  at  that  time,  and 
have  had  them  since  the  organization  of  the 
state,  but  there  is  every  reason  for  believing 
that  the  framers  of  the  Constitution  did  not 
regard  them  as  belonging  to  the  same  class 
^Hth  the  Supreme  Court,  circuit  courts,  and 
'such  other  courts  as  the  general  assembly 
may  establish'  (Const.  Art.  7,  §  1) ;  that  is, 
courts  that  the  legislature  might  create  of 
like  dignity  and  of  a  general  and  state  char- 
acter, similar  to  the  circuit  courts,  such  as 
the  courts  of  common  pleas,  criminal  and 
sruperior  courts,  and  as  contradistinguished 
from  inferior  tribunals  of  a  local  character, 
and  that  it  was  not  meant  to  include  justices 
of  the  peace,  or  any  other  inferior  officer  or 
body  endowed  with  judicial  power  for  local 
purposes,  as  courts  within  the  meaning  of 
the  phrase  'judge  of  any  court,'  contained  in 
article  5,  §  18,  of  the  Constitution." 


b.  Any   Court  of  Competent  Jurisdiction, 

In  James  Freeman  Brown  Co.  v.  Harris, 
139  Fed.  105,  71  C.  C.  A.  303,  wherein  it 
appeared  that  the  judge  of  a  state  court  (in 
which  the  original  case  was  pending)  had 
signed  an  order  authorizing  the  plaintiff  to 
bring  suit  to  enforce  whatever  right  he 
claimed  to  the  property  in  question  against 
the  receiver  "in  any  court  of  competent  ju- 
risdiction," it  was  held  that  it  was  no  in- 
vasion of  the  rule  of  comity  to  bring  the 
action  in  the  circuit  court  of  the  United 
States. 

Under  a  Massachusetts  statute  (R.  L.  c. 
167,  §  126)  declaring  that  "an  attachment  of 
property  on  mesne  process  shall  be  dissolved 
by  the  appointment  of  a  receiver  to  take  pos- 
session of  such  property,"  it  has  been  held 
that,  while  the  language  of  the  statute,  "by 
any  court  of  competent  jurisdiction  in  this 
Commonwealth,"  standing  alone,  was  broad 
enough  to  include  the  federal  courts,  never- 
theless it  would  be  held  to  mean  any  court 
which  was  subject  to  the  legislation  of 
the  Commonwealth.  Reynolds  v.  Enterprise 
Transp.  Co.  198  Mass.  590,  85  N.  E.  110. 

c.  Any  Court  of  Record, 

In  Mattler  v.  SchafTner,  63  Ind.  245,  it  was 
held  that  an  Indiana  statute  (2  G.  &  H.  329, 
§  777)  providing  that  "any  court  of  record 
may  suspend  an  attorney  from  practising 
therein"  meant  any  court  of  record  having 
jurisdiction,  and  that  a  criminal  court  having 
no  jurisdiction  of  a  proceeding  in  the  nam« 
of  a  private  person,  and  authorized  to  "try 
criminal  cases  alone"  could  not  proceed  un- 
der the  statute. 

It  has  been  held  that  the  term,  ''any  court 
of  record"  as  used  in  a  New  York  statute 
(Act  N.  Y.  1886,  c.  496)  conferring  on  "any 
court  of  record"  power  to  issue  writs  of  man- 
damus against  the  board  of  excise,  in  certain 
cases,  meant  any  such  court  having  power 
to  issue  the  writ,  and  not  a  court  of  record 
such  as  the  city  court  possessing  no  authori- 
ty whatever  in  such  proceedings.  People  v. 
B'd  of  Excise,  3  N.  Y.  St.  Rep.  263. 

In  a  case  wherein  it  appeared  that  a  war- 
rant of  attorney  authorized  judgment  by  con- 
fession "by  any  attorney  of  any  court  of 
record"  and  the  note  was  made  payable  at  a 
particular  place  in  the  city  of  Chicago,  in  the 
state  of  Illinois,  it  was  held  that  the  words 
"any  court  of  record"  did  not  authorize  the 
entering  of  a  judgment  in  an  Ohio  court. 
Davis  V.  Packer,  4  Ohio  Cir.  Dec.  347. 

In  Keith  v.  Kellogg,  97  III.  147,  wherein 
it  appeared  that  a  power  of  attorney  author- 
izing the  confession  of  judgment,  subjoined 
to  a  note,  empowered  any  attorney  at  law  of 
the  state  of  Illinois  to  appear  before  any 
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court  of  record  in  B&id  state  and  confess 
judgment,  it  was  held  that  the  expression 
'^before  any  court"  of  record  did  not,  ex  vi 
termini,  import  an  appearance  in  term  time, 
and,  therefore,  by  implication,  negative  the 
right  to  confess  the  judgment  in  vacation. 

d.  Any  Court  of  This  8tate, 

Under  a  statute  of  Indiana  (Acts  of  1872, 
pp.  57,  122,  §  269)  providing  for  the  bring- 
ing of  suits  by  the  Auditor  of  State  in  the 
name  of  the  state  for  the  collection  of  the 
state  taxes  ''in  any  court  of  this  state,"  it 
has  been  held  that  the  legislature  meant  "in 
any  court  of  this  state  having  competent 
jurisdiction"  and  that  this  expression  in- 
cluded courts  of  justices  of  the  peace,  court 
of  county  commissioners,  the  court  of  com- 
mon pleas,  then  in  existence,  the  circuit 
courts,  criminal  courts,  superior  courts  and 
the  supreme  court  of  the  state.  State  r. 
Vanderburgh  County,  49Ind.  457. 

A  new  Jersey  Act  (Act  of  1881)  provided 
that  whenever  the  property,  rights,  powers, 
immunities,  privileges  and  franchises  of  any 
turnpike,  bridge,  plank-road,  gas,  water  or 
gas  and  water  corporation  created  by  or  un- 
der any  law  of  this  state  should  be  or  had 
been  sold  and  conveyed  under  and  by  virtue 
of  any  process  or  decree  of  any  court  of  this 
state,  or  of  the  circuit  court  of  the  United 
States,  the  persons  for  whose  account  such 
rights  and  franchises  might  be  purchased, 
should  and  they  were  constituted  a  body 
politic  and  corporate  and  be  vested  with  all 
the  rights,  property,  privileges  and  franchises 
of  the  corporation  whose  property  and  fran- 
chises were  so  sold.  In  State  v.  Middletown 
Turnpike  Co.  65  N.  J.  L.  73,  46  Atl.  569,  it 
was  held  that  the  language  "by  virtue  of 
any  process  or  decree  of  any  court  of  this 
state"  could  not  be  held  to  include  every 
court  of  this  state,  because  that  would  give 
the  power  to  justices'  courts  and  courts  of 
common  pleas;  that  therefore,  a  narrower 
meaning  must  be  attributed  to  the  enactment 
by  restricting  its  operation  to  such  process  or 
deeree  and  such  proceedings  as  could  at  the 
time  of  the  passage  of  the  act  vest  a  title  to 
franchise  in  the  purchaser. 

An  Idaho  statute  [Rev.  St.  1887,  §  2653,  as 
amended  by  the  Act  March  10,  1903  (Laws 
1903,  p.  49)]  provided  that  foreign  corpora- 
tions must  comply  with  certain  conditions 
before  doing  business  in  the  state,  and  fur- 
ther provided  that  '^o  contract  or  agree- 
ment made  in  the  name  of,  or  for  the  use 
or  benefit  of,  such  corporation,  prior  to  the 
making  of  such  filings  as  first  herein  provid- 
ed, can  be  sued  upon  or  be  enforced  in  any 
court  of  this  state  by  such  corporation,"  etc. 
In  Colby  v.  Cleaver,  169  Fed.  206,  it  was 
held  that  the  phrase  "in  any  court  of  this 
state"  did  not  deprive  a  foreign  corporation. 


which  had  not  complied  with  the  conditions 
of  the  statute,  of  the  right  to  resort  to  the 
federal  courts  for  the  purpose  of  foreclosing 
a  mortgage  on  property  in  the  state. 

e.  Any  Court  of  the  United  States, 

Under  a  Federal  statute  (Rev.  St.  U.  S.  § 
1042,  3  Fed.  St.  Ann.  99 )  providing  that  "when 
a  poor  convict,  sentenced  by  any  court  of  the 
United  States  to  pay  a  fine,  or  fine  and  cost, 
.  .  .  has  been  confined  in  prison  thirty 
days,  solely  for  the  nonpayment  of  such  fine, 
or  fine  and  cost,  he  may  make  application  in 
writing  to  any  commissioner  of  the  United 
States  court  in  the  district  where  he  is  im- 
prisoned, setting  forth  his  inability  to  pay 
such  fine,  or  fine  and  cost,"  etc.,  it  was  held 
in  U.  S.  V.  Mills,  11  App.  Cas.  (D.  C.)  500, 
that  the  expression  "any  court  of  the  United 
States"  did  not  include  the  police  court  of 
the  District  of  Columbia,  and  that  the  fact 
that  the  police  court  was  a  court  of  the 
United  States,  created  by  the  Congress  of  the 
United  States  under  the  authority  of  the 
Constitution  of  the  United  States,  did  not 
necessarily  make  applicable  to  it  all  laws 
enacted  for  the  courts  of  the  United  States, 
as  it  was  not  a  court  of  the  United  States 
in  the  sense  of  the  Federal  Constitution. 

In  U.  S.  V.  Crawford,  47  Fed.  561,  the 
phrase  "in  any  court  of  the  United  States" 
as  used  in  another  Federal  statute  (Rev.  St. 
U.  S.  §  2103,  3  Fed.  St.  Ann.  367)  declaring 
that  a  suit  such  as  is  provided  for  in  that 
section  may  be  brought  "in  any  court  of  the 
United  States,"  held  to  mean  any  court  hav- 
ing jurisdiction  in  the  district  of  which  the 
defendant  was  an  inhabitant,  or  in  which  he 
was  found  at  the  time  of  tlie  service  of  the 
writ. 

46.  Any  Cbeditob. 

Under  the  English  Bankruptcy  Rule  295, 
1870,  providing  that  on  presentation  of  reso- 
lutions for  registration  the  registrar  "may 
hear  any  creditor  who  shall  have  given  him 
notice  of  his  desire  to  be  heard  thereon,"  it 
has  been  held  that  the  words  "any  creditor" 
include  a  creditor  who  has  not  proved  his 
debt.  £x  p.  Bagster,  24  Ch.  D.  477,  58  L.  J. 
Ch.  124. 

In  Wells  V.  Greenhill,  5  B.  &  Adl.  869,  106 
Eng.  Rep.  (Reprint)  1409,  wherein  it  ap- 
peared that  the  proviso  of  a  composition  deed 
declared  that  the  deed  was  to  be  void  in  case 
any  creditor  whose  debt  amounted  to  100£ 
or  upwards,  or  any  two  creditors  whose  debts 
should  amount  to  150£,  should  not  join  there- 
in, it  was  held  that  the  words  "anv  creditor," 
while  broad  enough  to  comprise  all  those  to 
whom  the  defendant  owed  money,  were  used 
in  a  limited  sense,  to  mean  only  those  who 
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were  to  receiire  the  composition  under  the 
deed,  and  did  not  include  a  mortgagee. 

The  words  "any  creditor,"  as  used  in  sec- 
ticm  26  of  the  Bankruptcy  Act  of  1867  (14 
Stat.  529,  see  Fed.  St.  Ann.  1912  Supp.  524) 
which  provided  that  before  any  creditor  could 
apply  for  an  order  to  examine  the  bankrupt, 
he  must  prove  his  claim,  have  been  held  to 
mean  any  creditor  who  has  proved  nis  claim. 
In  re  Ray,  2  Ben.  53,  7  Am.  L.  Reg.  (N.  S.) 
283,  1  Nat.  Bankr.  Reg.  203,  6  Int.  Rev.  Rec 
223,  20  Fed.  Cas.  No.  11,689. 

Under  a  Kentucky  statute  (St.  g  1908) 
proTiding  that  "every  voluntary  alienation 
of  or  charge  upon  personal  property,  unless 
the  actual  possession,  in  good  faith,  accom- 
panies the  same,  shall  be  void  as  to  a  pur- 
chaser without  notice,  or  any  creditor,  .  .  . 
for  the  county  where  the  alienor  or  person 
creating  the  charge  resides,"  etc.,  the  court 
held  in  Toof  v.  Oil^  Nat.  Bank,  206  Fed. 
250,  124  0.  0.  A.  118,  that  the  statutory 
term  "creditors"  included  only  those  who  had 
affirmatively  fastened  a  lien  tm  the  property, 
and  not  those  who  had  only  a  right  to  obtain 
a  lien. 

It  has  been  held  that,  under  the  Alabama 
Code  (Code  1896  §  4164),  whidi  permits 
"any  creditor"  to  object  to  the  allowance  of 
a  claim  against  the  estate  of  an  insolvent 
corporation  which  had  made  an  assignment 
for  the  benefit  of  ite  creditors,  it  is  imma- 
terial whether  the  objecting  creditor  is  a  pre- 
ferred or  a  nonpreferred  creditor.  Taylor  ▼. 
Hutchinson,  145  Ala.  202,  40  So.  108. 

The  language  of  the  Bankrupt  Act  of 
1841  [ch.  9,  §  6,  5  Stat.  L.  445,  which  was 
repealed  by  the  Act  of  March  3,  1^43,  ch.  82, 
6  SUt.  L.  614  (See  Fed.  St.  Ann.  1912  Supp. 
457)],  where  it  referred  to  "any  creditor,  or 
creditors,  who  shall  claim  any  debt  or  de- 
mand under  the  bankruptcy,"  was  in  Ex  p. 
City  Bank,  3  How.  292,  11  U.  S.  (L.  ed.) 
603,  held  not  to  be  limited  to  such  creditors 
as  came  in  and  proved  their  debts  under  the 
bankruptcy,  but  to  apply  to  creditors  of  the 
bankrupt  whose  debts  constituted  present 
subsisting  claims  in  the  bankrupt's  estate, 
unextinguished  in  fact  or  in  law,  and  capable 
of  being  asserted  under  the  bankruptcy  in 
any  manner  and  form  which  the  creditors 
might  elect,  whether  secured  by  way  of  pledge 
<nr  mortgage  therefor  or  not. 

In  Livermore  v.  Swasey,  7  Mass.  213,  under 
the  52nd  section  of  the  Bankruptcy  act^  pro- 
viding "that  it  shall  and  may  be  lawful  for 
any  creditor  of  such  bankrupt  to  attend  all 
or  any  of  the  examinations  of  such  bankrupt, 
smd  the  allowance  of  the  final  certificate,  if 
he  shall  think  proper,  and  then  and  there  to 
propose  interrogatories  to  be  put  by  the 
judge  or  commissioners  to  the  said  bankrupt 
and  others,  and  also  to  produce  and  examine 
witnesses  and  documents  before  such  judge 
Ann.  Cas.  1916B. — 8. 


or  commissioners  relative  to  the  subject- 
matter  before  them,"  etc.,  it  was  held  that 
the  words  "any  creditors"  include  all  credi- 
tors, as  well  those  who  had  not  come  in 
under  the  commission,  as  those  who  had, 
because  creditors,  before  they  come  in  under 
the  commission,  have  as  great  an  interest  in 
many  respects,  and  particularly  in  the  ques- 
tion of  tiie  bankruptcy,  as  those  who  have 
come  in* 

47.  AiTT  CanoB. 

The  niinoifl  Criminal  Code  (div.  13,  sec. 
6)  provides  that  "no  person  shall  be  disquali- 
fied as  a  witness  in  any  criminal  case  or  pro- 
ceeding by  reason  of  his  interest  in  the  event 
of  the  same,  as  a  party  or  otherwise,  or  by 
reason  of  his  having  been  oonvieted  of  any 
crime ;  but  such  interest  or  conviction  may  be 
shown  for  the  purpose  of  affecting  his  credi- 
bUity."  In  Burke  v.  Stewart,  81  111.  App. 
506,  it  was  held  that  the  conviction  of  "any 
crime"  meant  by  the  statute  was  a  convic- 
tion of  such  a  crime  as  at  common  law 
worked  a  disability  to  testify,  that  is  to  say, 
conviction  of  an  infamous  offense. 

Under  the  New  York  statute  (Laws  1877, 
p.  179,  ch.  167,  §  1)  providing  that  "when 
any  crime  or  offense  shall  have  been  com- 
mitted in  respect  to  any  portion  of  the 
freight  of  any  railroad  train  making  a  trip 
on  a  railroad  in  this  state,  an  indictment 
for  the  same  may  be  found  in  any  county 
through  which  such  train  shall  have  passed 
in  the  course  of  the  same  trip,"  etc.,  in 
People  V.  Dowling,  84  N.  Y.  478,  it  was 
held  that  the  words  "any  crime  or  offense" 
therein  meant  any  crime  already  known 
to  the  law,  and  that  the  receiving  of  stolen 
goods  with  guilty  knowledge  was  such  a 
crime. 

48.  Ant  Cbiminal  Cass. 

An  investigation  by  a  grand  jury  is  a 
criminal  case  within  the  5th  amendment  to 
the  U.  S.  Constitution  providing  that  "no 
person  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself."  Coxm- 
selman  v.  Hitchcock,  142  U.  S.  547,  12  S.  Ct. 
195,  35  U.  S.  (L.  ed.)   1110. 

Under  the  constitution  of  New  York  (art. 
I,  §  6)  providing  that  no  person  "shall  be 
compelled,  in  any  criminal  case,  to  be  a  wit- 
ness against  himself,"  it  has  been  held  that 
the  words  "any  criminal  case"  meant  a  crim- 
inal case  against  the  witness.  People  v. 
O'Brien,  176  N.  Y.  253,  68  N.  B.  353. 

And  in  a  later  case  under  the  same  con- 
stitutional provision  the  court  said:  "The 
phrase  'in  any  criminal  case'  as  so  used 
has  been  judicially  applied  to  proceedings 
under  the   executive,  legislative  or  judicial 


84 


CITS  THIS  VOL.  AKN.  CAS.  1916E. 


powers  of  govemment  directed  against  the 
person  invoking  the  provision,  or  against  co- 
offenders  with  such  person,  or  against  un- 
related third  parties,  to  such  as  are  pre- 
liminary, collateral  or  independent,  and  both 
to  such  as  are  pending  and  not  pending  at 
the  time  oi  the  assertion  of  the  privilege. 
.  .  .  In  a  word,  the  phrase  'nor  shall  he 
be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself  has  been  adjudicated 
to  mean  that  no  man  shall  be  compelled  to  an 
utterance  of  any  fact  by  word  or  pen  which 
utterance  might  then  or  afterward  be  used 
as  evidence  against  him  in  proceedings  then 
pending  or  afterward  to  be  brought."  Peo- 
ple V.  Rosenheimer,  70  Misc.  433,  128  N.  Y. 
S.  1093,  affirmed  209  N.  Y.  116,  Ann.  Cas. 
1916A  161,  102  N.  E.  530,  46  L.R.A.(N.8.) 
977,  reverHng  146  App.  Div.  875,  130  N.  Y. 
S.  544. 

49.  Airr  CBnaNAL  pROCEEDmos 

The  words  "in  any  criminal  proceedings,*' 
as  used  in  the  Bankruptcy  Act  (Act  July  1, 
1898,  c.  541,  §  7,  subd.  9,  80  U.  S.  Stat, 
at  L.  547,  St.  Ann.  Supp.  1012,  p.  524) 
providing  "any  person  at  the  first  meeting 
of  his  creditors  and  at  such  other  times 
as  the  court  shall  order  [the  bankrupt 
shall]  .  .  .  submit  to  an  examination 
concerning  the  conducting  of  his  business,  the 
cause  of  his  bankruptcy,  his  dealings  with 
his  creditors  and  in  addition,  all  the  matters 
which  may  affect  the  administration  and  set- 
tlement of  his  estate ;  but  no  testimony  given 
by  him  shall  be  offered  in  evidence  against 
him  in  any  criminal  proceeding,''  have  been 
held  to  relate  to  such  criminal  proceedings 
only  as  might  arise  out  of  the  conduct  of 
the  bankrupt's  business,  the  disposition  of 
his  property,  and  other  past  transactions, 
about  which  alone  the  statute  authorized  the 
examination  in  question  to  be  made.  Edel- 
stein  V.  U.  S.  149  Fed.  636,  79  0.  C.  A.  328, 
9  L.R.A.(N.S.)   236. 

60.  Airr  Damaob  Donb. 

As  used  in  a  proviso  in  a  lease  imposing 
on  the  lessee  the  duty  to  repair,  the  words 
"any  damage  done  to  the  said  buildings  by 
negligence  of  its  (lessee's)  employees,  care- 
less usage,"  etc.,  have  been  held  not  to  mean 
damage  due  to  neglect  to  repair.  Herboth 
V.  American  Radiator  Co.  145  Mo.  App.  484, 
123  S.  W.  633. 

In  Monongahela  Kav.  Co.  v.  Coon,  6  Pa. 
St.  379,  47  Am.  Dec.  474,  it  appeared  that 
the  plaintiffs  were  chartered  under  the  Penn- 
sylvania Act  of  1836  and  authorized  to 
erect  a  lock  navigation  in  the  river  Mononga- 
hela, making  amends  for  the  damages  there- 
by occasioned;  and  later  a  supplemental  act 


was  passed  in  which  new  privileges  were 
granted,  the  last  section  reserving  to  the 
legislature  "the  right  to  alter,  amend,  or 
annul,  the  charter,  in  such  manner  as  to  do 
no  injustice  to  the  stockholders,"  and  in 
1844,  it  was  enacted  "that  the  company  shall 
make  amends  for  any  damage  done,  or  that 
may  be  done,  to  lands  and  property  in  the 
Monongahela  river,  or  its  branches  or  tribu- 
tary streams,  by  overflowing  the  same,"  etc. 
It  was  held  that  the  act  of  incorporation 
made  the  company  liable  for  consequential 
damage  on  the  principles  of  the  common 
law,  in  that  it  made  it  liable  for  any  damage 
whatever. 

61.  AivY  Dangebous  Condition. 

It  has  been  held  that  the  words  "any 
dangerous  condition,"  as  used  in  the  Illinois 
Mining  Act  (§  18)  providing  that  no  one 
should  be  allowed  to  enter  the  mine  to  work, 
except  under  the  direction  of  the  mine  man- 
ager, "until  all  conditions  have  been  made 
safe,"  and  that  when  any  dangerous  condi- 
tion is  discovered  to  exist  in  the  mine,  the 
mine  examiner  shall  place  a  notice  to  all 
men  to  keep  out  of  the  mine,  are  not,  under 
the  doctrine  of  ejusdem  generis,  limited  to 
the  dangers  specified  in  the  statute  in  ex- 
press terms  and  to  the  same  kind  ot  dangers 
as  are  expressed  in  the  statute  In  specific 
terms,  but  that  the  words  "any  dangerous 
condition"  as  found  therein  extend  the  scope 
of  the  statute  so  as  to  cover  all  dangerous 
conditions  found  in  the  mine.  Dunham  v. 
Black  Diamond  Coal  Co.  239  111.  467,  88  K. 
E.  216. 

62.  Ant  Debt. 

In  construing  the  term  "any  debt"  as  found 
in  the  Federal  statute  (Rev.  St.  IT.  S.  §  2206, 
6  Fed.  St.  Ann.  307)  which  provides  that 
"no  land  acquired  under  the  provisions  of 
this  chapter  shall  in  any  event  become  liable 
to  the  satisfaction  of  any  debt  contracted 
prior  to  the  issuing  of  the  patent  therefor," 
the  court  said,  in  the  case  of  In  re  Parmeter, 
211  Fed.  757:  "Inasmuch  as  all  of  the 
bankrupt's  debts  were  incurred  prior  to  the 
issuing  of  the  patent,  he  claims  that  he  holds 
the  property  exempt  from  such  debts,  by 
reason  of  this  section.  The  case  turns  upon 
whether  the  exemption  mentioned  in  the  stat- 
ute is  confined  to  the  debts  of  the  patentee, 
to  whom  the  govemment  issues  the  patent, 
or  runs  with  the  land,  and  inures  to  the  bene- 
fit of  the  patentee's  heirs  and  assigns,  so  as 
to  be  exempt  also  from  their  debts  contracted 
before  the  issuance  of  the  patent.  .  .  . 
Section  2296  has  not  been  literally  construed 
by  the  courts.  It  has  been  uniformly  held 
that  the  homestead  is  liable,  at  least  after 
final   proof,   for  liens  voluntarily  impressed 
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thereon  by  the  homesteader,  and  subject  to 
tale  for  the  payment  of  the  debt  secured  by 
•nch  liens.  It  has  been  the  practice  for 
more  than  a  generation  for  homestead  entry- 
men  to  borrow  the  money  with  which  to  make 
their  final  proofs,  and  pay  the  commutation 
price  for  the  land,  and  give  back  a  mortgage 
upon  the  homestead  as  security,  and  such 
mortgages  have  been  sustained  by  the  courts, 
and  enforced  against  the-  homestead,  although 
they  were  created  frequently  years  before  the 
issuance  of  the  patent.  In  this  way  an  ez- 
oeption  has  been  built  up  to  the  general  lan- 
guage of  section  2296,  and  the  words  'any 
debt,'  contained  in  tiie  section,  have  been 
held  to  mean  general  contract  debts  as  to 
which  no  specific  lien  was  voluntarily  im- 
pressed upon  the  homestead  by  the  entryman. 
.  .  .  If  the  exemption  follows  the  land 
beyond  the  patentee  of  the  government,  then 
there  is  no  rule  prescribed  by  the  statute  to 
determine  how  far  we  shall  go  in  allowing  the 
exemption.  It  must  therefore  be  confined  to 
the  debts  of  the  patentee  or  extend  to  the 
debts  of  all  holders  prior  to  the  issuance  of 
patent." 

And  in  Shelby  v.  Ziegler,  22  Okla.  799,  98 
Pac.  989,  in  an  action  under  the  same  statute, 
it  was  held  that  liability  for  a  tort  commit- 
ted, independent  of  any  contract,  for  which 
an  action  would  lie  at  common  law  for  the 
recovery  of  damages,  was  within  the  purview 
of  the  term  "any  debt  contracted." 

63.  AiTT  Dbbtob. 

Under  the  Minnesota  insolvent  law  of  1881 
(sec  1,  as  amended  by  Laws  1889,  e.  SO), 
providing  that  whenever  ''any  debtor"  shall 
have  become  insolvent,  ...  he  may 
make  an  assignment  of  all  his  unexempt  prop- 
erty for  the  benefit  of  his  creditors,  it  has 
been  held  that  the  term  "any  debtor"  com- 
prehends anyone  who  is  capable  of  contract- 
ing a  debty  and  has  done  so,  and  therefore 
includes  a  married  woman.  Kinney  t.  Shar- 
▼ey,  48  Minn.  93,  50  N.  W.  1026. 

64.  Ant  Debts  Dub. 

In  construing  a  Tennessee  statute  (Acts 
1876,  p.  237,  ch.  142,  sec.  6;  M.  &  V.  Code, 
g  1708),  providing  that  "the  amount  of  any 
unpaid  stock  due  from  a  subscriber  to  the 
corporation  shall  be  a  fund  for  the  payment 
of  any  debts  due  from  the  corporation,"  it 
has  been  said  that  the  clear  and  plain  mean- 
ing of  the  statute  is,  that  all  tmpaid  stock; 
whenever  subscribed,  should  be  a  fund  for 
the  payment  of  all  corporate  debts,  whenever 
created.  Shields  v.  Clifton  Hill  Land  Co.  94 
Tenn.  123,  28  6.  W.  668,  46  Am.  St.  Rep.  700, 
26  LJt.A.  509;  Jones  V.  Whitworth,  94  Tenn. 
602,  30  S.  W.  736. 
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55.  Am  Dboeajss)  Child. 


It  has  been  held  ^at  the  phrase  "any 
deceased  child,"  as  used  in  a  will  which 
provided  that  "upon  the  death  of  either  of 
said  children  of  said  testator  without  issue, 
to  pay  his  or  her  one-third  share  of  said 
net  income  to  the  survivors  of  them,  share 
and  share  alike,  and  to  the  children  of  any 
deceased  child  by  right  of  representation," 
referred  only  to  children  predeceasing  the 
testator  but  who  were  living  at  the  time  of 
the  execution  of  the  will.  Cookson  v.  Hamil- 
ton, 160  Cal.  743,  118  Pac.  116. 

56.  Any  Decision. 

In  Weiser  Irr.  Dist.  v.  Middle  Valley  Irri- 
gating Ditch  Co.  28  Idaho  548,  165  Pac.  484, 
it  was  held  under  the  constitution  of  Idaho 
(art.  5,  sec.  9),  which  provides  that  the 
supreme  court  ehall  have  jurisdiction  to  re- 
view, on  appeal,  "any  decision  of  the  district 
courts,  or  the  judges  thereof  .  .  ."  that 
the  phrase  "any  decision"  did  not  mean  all 
decisions  made  by  that  court  or  the  judges 
thereof  during  the  progress  of  a  trial,  but 
such  decisions  only  as  were  final  or  were  by 
virtue  of  a  statute  appealable. 

67.  Ant  Dbobce  ob  Obdss. 

Hie  English  Trustee  Extension  Act  of 
1852  provides  that  "when  any  decree  or 
order"  shall  have  been  made  by  any  court 
of  equity  directing  the  sale  of  any  lands  for 
any  purpose  whatever,  every  person  seised 
or  possessed  of  the  land,  or  entitled  to  a 
contingent  right  therein,  being  a  party  to  the 
suit  or  proceeding  in  which  sudi  decree  or 
order  shall  have  been  made,  and  bound  there- 
by or  being  otherwise  bound  by  such  decree 
or  order,  shall  be  deemed  to  be  so  seised  or 
possessed  or  entitled  (as  the  case  may  be) 
on  a  trust  within  the  meaning  of  the  Trustee 
Act  of  1850.  In  Beckett  v.  Sutton,  19  Ch.  D. 
(Eng.)  646,  61  L.  J.  Ch.  432,  46  L.  T.  N.  S. 
481,  it  was  held  that  the  act  applied  to  all 
sales  under  the  Partition  Acts  of  1868  and 
1876  and  that  the  words  of  the  section  ap- 
plied to  "any  decree  or  order"  by  which  the 
court  directed  a  sale. 

68.  Ant  Debl 

In  State  t.  Weber,  205  Mo.  36,  12  Ann. 
Cas.  382,  120  Am.  St.  Rep.  715,  102  S.  W. 
956,  10  L.KJ^.(N£.)  1166,  it  was  held  that 
the  words  "any  deer"  as  used  In  the  Missouri 
Game  Law  (Acts  1905,  p.  158  §  13)  meant 
any  and  all  kinds  of  deer. 

59.  Ant  DcFBcnr. 

In  Wilson  v.  New  York,  etc  R.  Co.  18 
R.  I.  698,  29  Atl.  300,  it  wsa  held  that 
the  provision  of  the  Rhode  Island  Judiciary 
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Act  (chap.  15,  §  4),  that  the  court  may 
at  any  time  permit  either  of  the  parties  to 
amend  "any  defect"  in  the  process  or  plead- 
ings, with  or  without  terms,  in  the  discretion 
of  the  court,  or  in  pursuance  of  general  rules, 
was  broad  enough  to  include  substantial  as 
well  as  merely  formal  defects,  and  that  the 
provision  was  merely  declarative  of  the  rule 
theretofore  obtaining  that  the  court  in  its  dis- 
cretion might  permit  amendments,  even  in 
matters  of  substance,  which  did  not  go  to  the 
length  of  changing  the  form  of  action  or  in- 
troducing a  new  or  different  cause  of  action. 

As  used  in  a  Montana  statute  (Revised 
Codes  Mont.  §  3289)  requiring  the  giving  of 
notice  in  order  to  hold  a  municipality  liable 
for  any  injury  or  loss  suffered  by  reason  of 
"any  effect  in  any  .  .  .  sidewalk,"  .  .  . 
that  phrase  has  been  held  to  mean  "any  and 
every  defect,  deficienicy,  or  obstruction  which 
would  interfere  with  the  proper  use  of  the 
walk."  Tonn  v.  Helena,  42  Mont.  127,  111 
Pac  715,  36  L.R.A.(N.S.)    1136. 

Under  the  New  York  Tax  Law  (§  132) 
providing  in  substance  that  tax  deeds  shall 
be  subject  to  cancellation  on  a  direct  applica- 
tion to  the  comptroller  or  in  any  appropriate 
action  for  "any  defect  in  the  proceedings 
affecting  the  jurisdiction  upon  constitutional 
grounds,"  etc.,  it  has  been  held  that  the 
phrase  "any  defect  in  the  proceedings  af- 
fecting the  jurisdiction  upon  constitutional 
grounds"  was  intended  to  include  every  juris- 
dictional defect.  People  v.  Lewis,  127  App. 
Div.  107,  111  N.  Y.  S.  398. 

60.  Amr  Defeitdant. 

A  right  to  remove  the  case  to  a  federal 
court  given  to  "any  defendant  who  is  a  non- 
resident has  been  held  to  inure  to  a  nonresi- 
dent defendant  though  he  is  joined  with  a 
resident.  Cochran  v.  Montgomery  County, 
199  U.  S.  260,  4  Ann.  Cas.  451,  26  S.  Ct.  58, 
50  U.  S.  (L.  ed.)  182;  Fisk  v.  Henarie,  32 
Fed.  417,  13  Sawy.  38. 

"No  other  conclusion  can  be  reached  than 
that  C!k)ngress  intended,  in  cases  where  it  ap- 
peared that  from  prejudice  or  local  influence 
a  nonresident  defendant  would  not  be  able  to 
obtain  justice  in  the  state  courts,  such  de- 
fendant, notwithstanding  the  fact  that  other 
defendants  were  joined  with  him  in  the  suit, 
should  have  the  right  to  remove  'such  suit' 
into  the  circuit  court  of  the  United  States.** 
Haire  v.  Rome  R.  Co.  57  Fed.  321.  "Where 
the  right  of  removal  is  based  on  the  ground 
of  prejudice  or  local  influence,  it  must  not 
only  appear  that  the  defendant  is  a  nonresi" 
dent,  and  that  the  jurisdictional  amount  is 
involved,  but  it  must  also  appear  that  the 
defendant  cannot  secure  a  fair  and  impartial 
trial  in  the  state  court,  on  account  of  preju- 
dice or  local  influence;  and,  when  it  is  made 


to  appear  that  prejudice  or  local  influence 
exists,  then  any  defendant  is  guaranteed  the 
right  of  removal,  by  the  express  language  of 
the  statute,  even  though  a  resident  defendant 
may  be  joined  with  him  in  the  same  action." 
Parker  v.  Vanderbilt,  136  Fed.  246. 

In  Mt.  Olive  Coal  Co.  t.  Hughes,  46  111. 
App.  566,  in  holding  that  service  on  a  cor- 
poration by  publication  must  be  in  the  coun- 
ty where  it  had  its  residence,  under  the 
Illinois  Practice  Aot  (§  2),  providing  that 
"it  shall  not  be  lawful  for  any  plaintiff  to 
sue  any  defendant  out  of  the  county  where 
the  latter  resides  or  may  be  found,  except  in 
local  actions,  and  except  that  in  every  species 
of  personal  actions  in  law,"  etc.,  the  court 
declared  that  a  defendant  who  did  not  come 
within  either  of  the  exceptions  mentioned 
oonld  not  be  sued  out  of  the  county  where 
he  resided  or  might  be  found. 

In  Steinhardt  v.  Baker,  20  Misc.  470,  46  N. 
Y.  S.  707,  affirmed  25  App.  Div.  197,  49  N.  Y. 
6.  357,  it  was  held  that  the  words  "any 
defendant"  as  used  in  a  New  York  statute 
(Laws  N.  Y.  1876,  c.  449,  §  6)  providing  for 
substituted  service  indicated  an  intent  to 
include  infants. 

61.  Any  Deficiency. 

In  Crouse  v.  Owens,  49  Hun  610  mem. 
3  N.  Y,  S.  863,  affirmed  117  N.  Y.  629  mem. 
22  N.  E.  1128,  it  appeared  that  there  was 
endorsed  on  a  bond  assigned  to  the  plaintiff 
a  guaranty  of  payment  of  the  bond  "or  any 
deficiency  which  should  arise  upon  enforcing 
the  mortgage  security  then  delivered  to  the 
plaintiff."  It  was  held  that,  inasmuch  as  the 
mortgaged  premises  had  been  sold  at  a  ju- 
dicial sale,  by  virtue  of  the  foreclosure  of  a 
prior  mortgage,  and  no  surplus  had  arisen 
at  that  sale,  the  contingency  mentioned  in 
the  guaranty,  to  wit,  "any  deficiency,"  cov- 
ered the  whole  amount  due  on  the  mortgage 
assigned  to  the  plaintiff. 

In  Osterhoudt  v.  Rigney,  98  N.  Y.  222, 
it  was  held  that  under  a  provision  that  an 
estimate  of  poor  funds  might  include  "any  de- 
ficiency in  the  preceding  year"  an  estimate 
may  include  the  entire  expenditure  of  a  pre- 
ceding year  in  which  no  funds  were  provided. 

62.  Ant  Dsgbbb. 

In  Harvey  v.  Chicago,  etc.  R.  Co.  221  111. 
242,  77  N.  E.  569,  in  reviewing  an  instruction 
that  the  duty  devolving  on  a  caxrier  did  not 
"in  any  degree"  excuse  passengers  from  the 
duty  of  exercising  ordinary  care  for  their 
own  safety,  it  was  held  that  the  words  "in 
any  degree"  were  equivalent  to  '*in  any  way" 
or  "in  any  manner,"  and  did  not  impose  on 
the  passenger  the  duty  to  use  extraordinary 
care. 


63.  Any  Deposit. 


STATE  ▼.  KAKSAS  CITY. 
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TJiKler  a  statute  of  Mississippi  (Code  of 
1802^  §  1089)  forbidding  any  baiik  employee 
to  receive  "any  deposit"  with  knowledge 
that  the  bank  is  insolvent,  without  informing 
the  depositor  of  its  condition,  it  has  been 
held  that  every  single  act  of  receiving  any 
deposit  is  a  separate  and  distinct  offense. 
SUte  V.  Walker,  88  Miss.  592,  41  So.  8. 

64.  AiTY  Descbiption. 

In  an  action  for  the  violation  of  a  law  of 
Maine  (Public  Laws  1901,  c  240)  prohibit- 
ing the  packing  or  canning  of  sardines  of  any 
description  between  the  first  day  of  December 
and  the  10th  day  of  the  following  May,  it 
was  held  in  State  v.  Kaufman,  98  Me.  546,  57 
Atl.  886,  that  the  words  "of  any  description'' 
were  of  wide  application,  and  clearly  pro- 
hibited all  sardine  canning  within  the  time 
limits  fixed  by  the  statute. 

In  Gage  v.  Cameron,  212  HI.  146,  72  N. 
E.  204,  construing  a  clause  whereby  a  deed 
was  made  subject  "to  existing  mortgages, 
liens,  taxes,  and  claims  of  any  and  every 
description,  which  the  party  of  the  second 
part  assumes  and  agrees  to  pay,"  the  court 
held  that  the  words  in  the  assumption  clause, 
''and  claims  of  any  and  every  description," 
were  evidently  intended  to  have  a  larger 
meaning  than  the  words  "mortgages,  liens, 
taxes,  and  claims;"  in  other  words,  that 
the  assumption  clause  intended  to  include 
not  only  claims  which  were  liens,  but  also 
claims  of  any  and  every  description  con- 
nected with  the  property  and  improvements 
conveyed. 

65.  Any  Detesmination. 

A  statute  of  New  York  (Laws  1905,  c.  724, 
§  22)  provides  that  "from  any  determination 
of  the  special  term  an  appeal  may  be  taken 
to  the  appellate  division,  and  from  any  de- 
termination of  the  appellate  division,  either 
party,  if  aggrieved,  may  take  an  appeal  which 
ahall  be  heard  and  determined  by  the  court 
of  appeals."  In  Matter  of  Simmons,  203 
N.  Y.  241,  96  N.  E.  466,  reversing  144  App. 
Div.  255,  128  N.  Y.  S.  1071,  it  was  held 
that  "any  determination  of  the  special  term" 
meant  any  or  every  order  of  the  special 
term,  and  that  "any  determination  of  the 
appellate  division"  meant  any  order  of  the 
appellate  division. 

66.  Ant  Deviob. 

An  Oklahoma  statute  (Snyder's  Comp. 
Laws  1909,  §  2422)  provides  "that  every 
person  who  deals,  plays  or  carries  on,  or 
opens  or  causes  to  be  opened,  or  who  con- 
ducts, either  as  owner  or  employee,  whether 
for  hire  or  not,  any  game  of  faro,  monte, 
poker,  roulette,  craps,  or  any  banking  or  per- 


eentage  game  played  with  dice,  cards,  or  any 
device^  for  money,  checks,  credit,  or  any 
representative  of  value,  is  guilty  of  a  mis- 
demeanor." In  James  v.  State  (Okla.) 
113  Pac.  226,  33  L.R.A.(N.S.)  827,  it  was 
held  that  by  the  use  of  the  words  "or 
any  device"  the  l^slature  meant  to  in- 
clude every  scheme  or  plan  or  conception  by 
which  the  person  who  opened  or  conducted 
a  house,  room,  or  place  for  betting,  induced 
and  enabled  persons  to  bet  or  lay  wagers 
upon  any  kind  of  game  whatsoever;  and  that 
the  purpose  of  the  statute  was  not  aimed  ex- 
clusively at  any  particular  game  or  species 
of  games,  but  was  intended  more  effectually 
to  suppress  every  kind  of  public  gaming  in 
the  state  of  Oklahoma,  not  only  those  then  in 
existence,  but  also  those  that  might  subse- 
quently be  devised  and  practiced. 

As  used  in  the  Elkins  Act  (Act  Feb.  19, 
1903,  c.  708,  32  Stit.  847,  10  Fed.  St.  Ann. 
170)  forbidding  the  receiving  of  any  conces- 
sion in  respect  of  the  transportation  of  any 
property  in  interstate  or  foreign  commerce, 
"whereby  any  such  property  shall  by  any  de- 
vice whatever  be  transported  at  a  less  rate 
than  that  named  in  the  tariffs  published  and 
filed,"  as  required  by  the  interstate  commerce 
act  and  its  amendments,  it  has  been  held 
that  the  phrase  *T)y  any  device"  means  di- 
rectly or  indirectly,  in  any  way  whatever,  and 
that  the  purpose  of  its  use  is  to  emphasize  the 
scope  of  the  law  so  that  it  will  clearly  in- 
clude the  solicitation  or  receipt  of  every  con- 
cession, however  obtained,  whereby  property 
in  interstate  or  foreign  commerce  shall  be 
transported  at  le^s  than  the  regular  filed  and 
published  rate.  Armour  Packing  Co.  v.  U.  S. 
153  Fed.  1,  82  C.  C.  A.  135,  14  L.R.A.(N.S.) 
400,  affirmed  209  U.  S.  56,  28  S.  Ct.  428,  52 
U.  S.   (L.  ed.)   681. 

67.  Any  Devise. 

In  Kent  v.  Kent,  106  Va.  199,  65  S.  B. 
564,  under  the  Virginia  Code  (§  2524),  pro- 
viding that  "unless  a  contrary  intention  shall 
appear  by  the  will,  such  of  the  real  estate, 
or  interest  therein,  as  shall  be  comprised  in 
any  devise  in  such  will  which  shall  fail  or 
be  void,  or  otherwise  incapable  of  taking 
effect,  shall  be  included  in  the  residuary  de- 
vise, if  any,  contained  in  such  will,"  it  was 
held  that  the  words  "any  devise"  were  to  be 
limited  to  any  devise  other  than  the  residu- 
ary clause. 

68.  Ant  Diffebbnoe. 

In  Midland  R.  Co.  v.  Loscby  [1899]  A.  C. 
(Eng.)  133,  the  court  construed  the  pro- 
visional order,  confirmed  by  act  of  Parliar 
ment,  which  aul^orLses  a  company  to  make 
charges,  reasonable  charges,  in  respect  to  cer- 
tain  specified   services,    and    provides   that 
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"any  difference"  arising  under  tlie  act  shall 
be  determined  by  an  arbitrator  to  be  appoint- 
ed bj  the  board  of  trade  at  the  instance  of 
either  party."  Lord  MacNaghten  said:  "I 
cannot  imagine  wider  words  than  those.  'Any 
difference'— of  course  it  must  be  one  arising 
under  the  section — is  to  be  referred  to  the 
arbitrator,  and  by  him  determined.  I  under- 
stand that  to  mean  'finally  determine,'  de- 
termined once  for  all.  In  coming  to  his 
determination  it  must  be  open  to  the  arbitra- 
tor to  investigate  and  to  determine  any  ques- 
tion incidental  to  that  referred  to  him — ^any 
question  which  must  be  determined  in  order 
to  determine  finally  the  point  in  difference. 
I  agree  with  what  A.  L.  Smith,  L.J.,  said, 
that  the  duty  of  the  arbitrator  is  'to  adjudi- 
cate upon  the  whole  matter  once  and  for  all, 
and  that  it  is  not  the  true  reading  of  the 
sections  to  say  that  a  court  of  law  is  to  be 
invoked  as  regards  some  matters,  and  that 
the  arbitrator  is  to  be  called  in  with  regard 
to  others.'  As  Chitty,  LUT.,  observed:  'All 
the  matters  which  are  material  for  the  deci- 
sion of  a  difference  arising  under  tne  section, 
whatever  the  difference  may  be,  are  within 
the  competence  of  an  arbitrator  appointed  by 
the  board  of  trade  to  decide.'  I  think  it 
would  be  very  much  to  foe  regretted  if  some 
of  these  questions  were  referred  to  one  tribu- 
nal, and  some  to  another." 

69.  Any  DirFic?ULTr. 

A  testamentary  direction  that  in  case  of 
"any  difficulty"  the  matter  should  be  sub- 
mitted to  an  eminent  member  of  the  bar, 
named  in  the  will,  has  been  held  to  extend  to 
the  determination  of  questions  of  interpreta- 
tion, the  court  saying  thai  the  language  used 
in  this  will  was  of  the  broadest,  most  com- 
prehensive character.  Phillips's  Estate,  10 
Pa.  Co.  Ct.  378,  28  W.  N.  C.  229. 

70.  Ant  Disease. 

In  Carr  v.  Pacific  Mut.  L.  Ins.  Co.  100  Mo. 
App.  602,  75  S.  W.  180,  it  appeared  that 
an  accident  policy  in  suit  provided  that  the 
company  should  not  be  liable  "for  injuries 
resulting  directly  or  indirectly,  in  whole  or 
in  part^  from  intoxicants,  anaesthetics,  nar- 
cotics, sunstroke,  freezing,  vertigo,  sleep- 
walking, fits,  hernia,  orchitis  or  any  diseaae 
or  bodily  infirmity."  It  was  held  that  the 
latter  clause,  "any  disease  or  bodily  infirm- 
ity" was  not  limited  by  the  preceding  excep- 
tions, there  being  no  such  relation  between 
the  matters  enumerated  as  to  admit  of  the 
application  of  the  rule  of  ejusdem  generis. 

71.  Ant  Dividend  Declabed. 

In  Philadelphia  v.  Ridge  Ave.  Pass.  R.  Co. 
102  Pa.  St.  190,  the  court  construed  a  Penn* 


sylvania  act  [Act  of  1872,  §  3]  making  the 
defendant  liable  for  the  payment  annually, 
to  the  city  of  Philadelphia,  of  "a  tax  of  six 
per  centum,  upon  so  much  of  any  dividend 
declared,  which  may  exceed  six  per  centum 
upon  the  capital  stock."  It  was  held  that 
the  dividend  referred  to  was  either  a  divi- 
dend declared  within  the  year,  or  annually, 
and  most  undoubtedly  not  one  declared  in 
any  former  year,  or  without  qualification. 

72.  Ant  Elbctidn. 

The  words  "any  election,"  in  the  Illinois 
constitution  (art.  7,  §  1),  which  prescribes 
the  qualifications  essential  to  entitle  a  person 
to  vote,  have  been  held  not  to  embrace  every 
election  at  which  any  political  office  was  to 
be  filled,  but  to  refer  to  elections  to  fill  offices 
created  by  the  constitution.  People  v.  Eng- 
lish, 139  111.  622,  29  N.  E.  678,  15  L.R.A. 
131;  Scown  v.  Czamecki,  264  Dl.  305,  Ann. 
Cas.  1915A  772,  106  N.  E.  276,  L.R.A. 
1915B  247. 

A  like  interpretation  has  been  given  to  the 
same  words  in  the  Kansas  bill  of  rights  (§ 
7),  which  provides:  "No  religious  test  or 
property  qualification  shall  be  required  for 
any  office  or  public  trust,  nor  for  any  vote 
at  any  election"  (Gen.  Stat.  1901,  §  89). 
State  V.  Monahan,  72  Kan.  492,  7  Ann.  Cas. 
661,  84  Pac.  130,  115  Am.  St.  Rep.  224. 

Under  the  Mississippi  statute  (Hutch. 
Code,  Miss.  951)  declaring  a  penalty  against 
betting  on  "the  result  of  any  election,"  it 
has  been  held  that  the  phrase  was  intended 
to  embrace  all  elections  which  might  be  held 
in  the  state  but  did  not  embrace  betting  on 
the  result  of  an  election  to  be  held  in  another 
state.     Sharkey  v.  State,  33  Miss.  353. 

The  Mississippi  Code  of  1906  (§  1122), 
imposing  a  penalty  on  any  person  who  shall 
vote  "at  any  election,"  not  being  legally 
qualified,  has  been  held  to  include  a  municipal 
election.  Sample  v.  Verona,  94  Miss.  264, 
48  So.  2. 

It  has  been  held  that  the  words  "any  elec- 
tion held  in  this  state,"  as  used  in  the  Ala- 
bama statute  (Ala.  Code  §  4289)  prohibiting 
illegal  voting,  included  a  special  or  local 
election  held  under  the  authority  of  the  state 
law  to  ascertain  the  sense  of  the  people  on 
tiie  subject  of  prohibiting  the  sale  of  intoxi- 
cating liquors.  Gandy  T.  State,  82  Ala.  61, 
2  So.  465. 

In  Com.  V.  Wells,  17  W.  N.  C.  (Pa.)  164, 
it  was  held  that  a  primary  election  was  not 
within  an  act  prohibiting  wagers  on  the  result 
of  "any  election  within  the  state."  The  effect 
of  that  decision  was  said  in  Leonard  v.  Com. 
112  Pa.  St.  607,  4  Atl.  220,  16  Am.  &  Eng. 
Corp.  Cas.  136,  to  be  to  confine  the  statute  to 
the  election  of  publie  officers  at  a  general 
election. 
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73.  Am  Election   Law. 

In  Leonard  v.  Com.  112  Pa.  St.  607,  4  Atl. 
220,  16  Am.  &  Eng.  Corp.  Cas.  136,  the  pro- 
vision of  the  Pennsylvania  constitution  (Art. 
VIII,  §  9),  penalizing  any  person  who  shall, 
while  a  candidate  for  office,  "be  guilty  of 
bribery,  fraud,  or  wilful  violation  of  any  elec- 
tion law/'  was  held  to  embrace  a  violation  law 
relating  to  elections,  including  one  designed 
to  prevent  fraud  at  a  primary  election. 

74.  Ant  Eqttitablb  Interest. 

It  has  been  held  that  the  words  "any 
equitable  interest  whatever"  as  used  in  the 
Canadian  Land  Registry  Ordinance  1870  (§ 
20),  were  not  intended  to  include  an  equity 
of  redemption  in  fee  simple,  but  were  in- 
tended io  include  lesser  interests  or  estates, 
^'  g-i  legacies  charged  on  land,  equitable 
mortgages,  in  short,  all  charges  on  the  land 
which  could  not  be  recovered  by  ejectment  or 
in  any  action  at  law,  but  for  which  the  bene- 
ficiary must  file  his  bill  on  the  equity  side 
of  the  court.  In  re  Douglas,  1  British 
Columbia  84. 

76.  Ant  Estate. 

In  Millard  t.  Hall,  24  Ala.  209,  in  con- 
struing the  provision  of  an  Alabama  statute 
(Clay's  D^.  p.  .56,  sees.  7  &  8)  that  when 
^any  estate"  attached  shall  be  certified  to  be 
likely  to  waste,  or  be  destroyed  by  keeping; 
etc.,  it  was  held  that  the  phrase  ''any  estate" 
as  used  therein  comprehended  all  property 
on  which  a  levy  might  be  made  and  that  as 
there  was  nothing  in  the  phraseology  which, 
in  itself,  necessarily  excluded  slave  property, 
each  property  was  not  exempt  from  attach- 
ment. 

In  Bernards  Tp.  ▼.  Warren  Tp.  15  N.  J.  L. 
447,  in  determining  that  the  words  "freehold 
estate^  in  the  New  Jersey  statute  for  the 
settlement  of  paupers  were  not  confined  to 
legal  estates  of  freehold,  the  court  cited  the 
following  English  cases:  King  v.  Mattingley, 
2  T.  R.  (Eng.)  12,  wherein  it  was  held  that, 
imder  the  English  statute  (9  Geo.  1,  e.  7) 
enacting  that  no  person  should  acquire  a 
settlement  %y  virtue  of  any  purchase  of  any 
estate,''  whereof  the  consideration  did  not 
amount  to  thirty  pounds,  bona  fide  paid  etc., 
the  purchaser  of  an  equity  of  redemption  had 
been  held  to  gire  a  settlement,  provided  the 
pauper  had  actually  and  in  good  faith  paid 
thirty  pounds  for  the  estate;  Rex  ▼.  Off- 
church,  3  T.  R.  (Eng.)  117,  wherein  it  was 
held  that,  under  a  statute  providing  that 
**every  person  who  shall  become  seized  of  any 
freehold  estate,  etc."  was  meant  "any  estate'' 
of  freehold,  whethei'  for  life  or  in  fee,  legal 
or  equitable,  and  Rex  v.  Geddington,  2  B.  & 
C.  129,  6  E.  C.  L.  47,  wherein  it  was  decided 


that  the  words  "any  estate  or  interest"  in 
a  statute  meuit  either  a  legal  or  equitable 
estate  or  interest. 

Under  the  English  statute  (9  G.  1,  c.  7,  s. 
5)  providing  "That  no  person  diall  be 
deemed  to  acquire  or  gain  any  settlement  in 
any  parish,  for  or,  by  virtue  of  any  purchase 
of  any  estate  or  interest  in  such  parish 
whereof  the  consideration  for  such  purchase 
does  not  amount  to  the  sum  of  301.,  bona 
fide  paid,"  it  has  been  held  that  while  an 
equitable  estate  will  satisfy  the  words  "any 
estate  or  interest"  in  the  statute,  it  must  be 
a  clear  and  absolute  equitable  estate,  such  an 
estate  as  a  court  of  equity  would  protect. 
Rex  V.  Geddington,  2  B.  &  C.  129,  9  B.  0.  L. 
47,  107  Eng.  Rep.  (Reprint)  331. 

In  Mechanics,'  etc.  Bank's  Appeal,  Si  Conn. 
63,  in  construing  the  Connecticut  Insolvent 
Act,  providing  that  "If  any  creditor  shall 
present  a  claim  against  any  estate  in  settle- 
ment under  the  provisions  of  this  act,  who 
has  any  security  for  such  claim,  by  any  mort- 
gage, pledge,  attachment,  or  other  lien  upon 
any  property  belonging  to  said  estate,  it 
shall  be  the  duty  of  the  conmiissioners  on 
such  estate  to  inquire  into  the  cash  value  of 
such  security,  and  report  the  same  to  the 
court,"  etc,  it  was  held  that  the  words  "any 
estate  in  settlement"  meant  any  estate  then 
in  settlement  as  weU  as  estates  thereafter  to 
be  settled. 

76.  Ant  EvmsNOB. 

In  cases  wherein  it  has  been  held  that  the 
court  should  submit  the  case  to  the  jury 
when  there  is  "any  evidence,"  "any  evidence 
whatever"  and  "any  evidence  at  all"  to  sus- 
tain the  issue,  it  has  been  declared  that  the 
foregoing  terms  all  mean  evidence  legally 
sufficient  to  warrant  a  verdict^  no  matter 
when  or  how  it  arose.  And  that  it  is  the 
duty  of  the  court  to  instruct  a  verdict, 
though  there  is  slight  testimony,  if  its  pro- 
bative force  is  so  weak  as  to  raise  only  a  mere 
surmise  or  suspicion  of  the  existence  of  the 
fact  sought  to  be  established,  such  testimony 
in  legal  contemplation  falling  short  of  being 
"any  evidence."  Catlett  v.  St.  Louis,  etc.  R. 
Co.  67  Ark.  461,  21  S.  W.  1062,  38  Am.  St. 
Rep.  254;  Wittkowsky  v.  Wasson,  71  N.  C. 
451;  Citizens'  Pass.  R.  Co.  v.  Foxley,  107 
Pa.  St.  537 ;  Joske  r.  Irvine,  91  Tex.  574,  44 
S.  W.  1059;  Cahill  v.  Benson,  19  Tex.  Civ. 
App.  30,  46  S.  W.  888;  Cobb  v.  Bryan,  37 
Tex.  Civ.  App.  389,  83  S.  W.  887;  Berry  v. 
Osbom  ( Tex. )   62  8.  W.  623. 

77.  Ant  False  Pbetensb. 

In  JState  v.  Simpson,  10  N.  C.  620,  the 
phrase  "any  false  pretense  whatever"  in  a 
penal  statute  was  limited  to  false  pretenses 
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ejusdem  generis  with  false  tokens,  false  con- 
trivances and  the  like. 

78.  Ant  Femalb. 

In  State  ▼.  Phillips,  26  N.  D.  206,  Ann. 
Cas.  1916A  320,  144  N.  W.  94,  49  L.R.A. 
(N.S.)  470,  the  words  "any  female"  as  used 
in  a  statute  forbidding  prostitution  Was  held 
to  include  a  married  woman. 

79.  Any  or  the  Foixowino  Cattses. 

In  Thurston  v.  State,  3  Cold,  (Term.)  lift, 
it  was  held  that  the  provision  of  the  Tennes- 
see Code  ( §  6242 ) ,  that  a  person  who  has  been 
tried  on  the  merits  of  his  case,  on  a  plea  of 
''not  guilty"  and  convicted,  shall  not  be 
entitled  to  a  new  trial,  an  arrest  of  judgment 
or  a  reversal  of  the  judgment  "for  any  of 
the  following  causes,"  must  be  construed  as 
though  it  read  "for  any  one  of  the  following 
causes"  and,  consequently,  that  if  more  than 
one  of  the  causes  mentioned,  existed,  and 
such  causes  would,  but  for  the  provisions  of 
that  section,  entitle  the  party  to  a  new  trial, 
or  to  an  arrest  of  judgment,  or  to  a  reversal 
of  the  judgment,  he  was  entitled  to  the  relief, 
notwithstanding  the  provisions  of  that  sec- 
tion. 

80.  Amr  Foseign  Patent. 

In  construing  the  Canadian  Patent  Act  (R. 
S.  C.  61,  55-8  Vict.  c.  24,  s.  1,  §  8)  providing 
"and  under  any  circumstances,  if  a  foreign 
patent  exists,  the  Canadian  patent  shall  ex- 
pire at  the  earliest  date  at  which  any  foreign 
patent  for  the  same  invention  expires,"  it  was 
held  in  Auer  Incandescent  Light  Mfg.  Co. 
V.  Dreschel,  6  Can.  Exch.  55,  that  the  words 
"any  foreign  patent"  therein  should  be  held 
to  be  limited  to  foreign  patents  in  existence 
at  the  time  the  Canadian  patent  was  granted. 

81.  Ant  Fob^. 

In  Connecticut  Mut.  L.  Ins.  Co.  v.  Akens, 
150  U.  S.  468,  14  S.  Ct.  155,  37  U.  S.  (L.  ed.) 
1148,  in  construing  an  exemption  in  an 
insurance  policy  in  case  of  "self  destruction 
in  any  form"  it  was  said:  "The  added  words 
*in  any  form*  clearly  relate  only  to  the 
manner  of  killing." 

In  Kahn  v.  St.  Joseph  Bank,  70  Mo.  262, 
construing  the  by-law  of  a  company  providing 
that  "no  transfer  of  stock  shall  be  allowed  or 
valid  so  long  as  the  holder  is  in  arrears  to  the 
bank  or  in  any  form  indebted  to  it,"  it  was 
held  that  the  words  "in  any  form  indebted 
to  it"  referred  to  debts  due  the  bank  by  a 
stockholder  outside  of  his  original  subscrip- 
tion to  its  stock. ' 

In  Harper  v.  Com.  93  Ky.  290,  19  S.  W. 
737,  the  instructions  defining  the  offense 
in    a   prosecution   for   gaming   follpwed   the 


language  of  the  statute  making  the  setting 
up,  conducting  and  carrying  on  a  game  of 
cards,  called  poker,  for  compensation  or  com- 
mission, whereby  money  was  won  and  lost, 
a  crime,  and  added  the  words  "in  any  form 
whatever."  It  wa^  held  that  the  addition 
of  those  words  was  not  error,  since  they  added 
nothing  to  the  meaning  conveyed  by  the  stat- 
utory words. 

i 

82.  Any  Fobmeb  Deceased  HtrsBANB. 

It  has  been  held  that  the  term  "any  former 
deceased  husband,"  in  the  Ohio  statute  (Rev. 
Stat.  §  4162),  redf erred  to  any  husband  who 
had  died  leaving  a  widow  to  whom  any  real 
estate  or  personal  property  had  passed  by 
virtue  of  the  provisions  of  the  statute,  and 
was  not  confined  in  its  application  to  cases 
where  the  widow  had  had  two  or  more  hus- 
bands  who  were  deceased.  Anderson  v.  Gil* 
Christ,  44  Ohio  St.  440,  8  K.  E.  242. 

83.  Any  Franchise. 

In  Cooper  v.  Utah  Light,,  etc.  Co.  35  Utah 
570,  102  Pac.  202,  136  Am.  St.  Rep.  1075, 
in  construing  the  Utah  constitution  (Art. 
XII,  §  7),  providing  that  no  corporation 
shall  lease  or  alienate  "any  franchise,"  so  as 
to  relieve  the  franchise  or  property  held 
thereunder  from  certain  liabilities,  it  was 
held  that  the  word  "any"  here  meant  any  one 
of  a  number,  and  the  words  "any  franchise" 
included  all  franchises,  both  primary  and 
secondary. 

84.  Any  Fbaxtd,  UNPArrHPUL"NESs;  etc. 

The  Minnesota  law  (O.  S.  1894,  sec  2600, 
subd.  3 )  provides  that  an  officer  of  a  corpora- 
tion is  liable  for  "corporate  debts"  when  he 
"is  guilty  of  any  fraud,  unfaithfulness  or  dis 
honesty  in  the  discharge  of  any  official  duty: 
In  Merrill  First  Nat.  Bank  v.  Harper,  61 
Minn.  375,  63  N.  W.  1083,  it  was  held  that  the 
foregoing  provisions  were  intended  to  apply 
only  where  the  unfaithfulness  of  the  official 
caused  some  loss  peculiar  to  the  individual 
creditor,  not  where  the  loss  was  a  mere  cor- 
porate loss,  common  to  all  the  creditors. 

85.  Any  Fubtheb  Tax. 

A  Maryland  statute  of  1821  contained  the 
following  provision:  "Upon  any  of  the  afore- 
said banks  accepting  and  complying  with  the 
terms  and  conditions  of  this  act^  the  faith  of 
the  state  is  hereby  pledged  not  to  impose 
any  further  tax  or  burden  upon  them  during, 
the  continuance  of  their  charters  under  this 
act."  In  Gordon  v.  Appeal  Tax  Ct.  8  How. 
133,  11  U.  S.  (L.  ed.)  529,. the  court  said: 
"  *Not  to  impose  any  further  tax  or  burden/ 
when  used  in  reference  to  some  tax  already 
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imposed,  means  no  other  tax  besides  that  to 
which  reference  is  made.  Those  words,  so 
used,  cannot  be  limited  by  a  refinement  upon 
the  etymology  of  the  word  'any/  out  of  or 
beyond  its  meaning  in  common  discourse,  to 
any  like;  and  the  words  'any  further  tax,' 
used  with  relation  to  some  other  tax,  will,  by 
common  consent,  as  it  always  has  been,  be 
intended  to  mean  any  additional  tax  besides 
that  referred  to,  and  not  any  further  like 
tax." 

86.  Any  Futube  Extension. 

In  Morris,  etc.  R.  Ck>.  v.  Sussex  R.  Go. 
20  N.  J.  £q.  542,  the  court  construed  a  con- 
tract between  two  railroad  companies  for 
joint  transportation  over  their  roads  and 
''any  future  extensions  or  branches  of  the 
same."  It  appeared  that  the  contracting 
companies  had  at  the  time  of  making  the 
contract  legislative  authority  for  certain  ex- 
tensions. It  was  held  that  the  contract  ap- 
plied to  those  only  and  not  to  extensions 
thereafter  authorized. 

87.  Any  Futube  License  Yeab. 

In  Re  Brewer,  19  Ont.  L.  Rep.  411,  13  Ont. 
W.  Rep.  954,  1087,  in  construing  the  Canadian 
Liquor  License  Act  (R.  S.  0.  1897,  c.  245,  § 
20),  providing  that  a  municipal  council  may 
limit  the  number  of  tavern  licenses  to  be 
issued  therein  for  the  then  ensuing  year,  "or 
any  future  license  year,"  it  was  held  that  the 
expression  "any  future  license  year"  plainly 
meant  "all"  future  license  years,  there  being 
nothing  to  restrict  the  generality  of  the  word 
''any,"  and  it  being  a  word  which  excludes 
limitation  or  qualification. 

In  Bourgon  v.  Cumberland  Tp.  22  Ont.  L. 
Rep.  256,  16  Ont.  W.  Rep.  582,  it  was  said 
that  the  words  "for  any  future  license  year" 
admitted  of  two  interpretations;  they  might 
mean  "for  any  year  future  as  regards  the  date 
of  the  by-law,"  or  they  might  mean  "for 
any  year  future  as  regards  the  then  ensuing 
license  year"  mentioned  in  the  section. 

88.  Any   Gaming   Table. 

In  State  v.  Leaver,  171  Mo,  App.  371,  157 
S.  W.  821,  it  was  held  that  the  term  "any 
gaming  table"  used  in  the  Missouri  statute 
(R.  S.  1909,  §  4753)  meant  any  table  that 
might  be  used  for  playing  games  of  chance  for 
money  or  property. 

89.  Any  Gaming  Whatsoeveb. 

Under  a  license  providing  that  the  party 
licensed  "do  not  knowingly  suflfer  any  unlaw- 
ful games  or  any  gaming  whatsoever  therein," 
in  a  public  house,  it  has  been  held  that  the 
words  "any  gaming  whatsoever"  did  not  in- 
clude the  playing  of  the  game  of  dominoes,  as 


that  was  not  an  unlawful  game  in  itself. 
Reg.  V.  Ashton,  1  El.  &  Bl.  286,  72  E.  C.  L. 
286,  118  Eng.  Rep.  (Reprint)  444,  22  L.  J. 
M.  C.  1. 

In  eonstruing  an  English  statute  ( 8  G.  4,  c. 
61,  §  21)  which  imposed  penalties  on  per- 
sons licensed  under  that  act,  who  were  con- 
victed of  offending  against  the  form  of  the 
license,  and  in  that  form  there  was  a  proviso 
against  knowingly  suffering  "any  unlawful 
games  or  gaming  whatsoever,"  it  was  held  in 
Foot  V.  Baker,  5  M.  &  G.  335,  44  E.  C.  L. 
335,  6  Scott  N.  R.  .306,  11  J.  P.  444,  134 
Eng.  Rep.  (Reprint)  593,  that  playing  at 
skittles  for  less  than  £10  was  gaming  within 
the  meaning  of  the  statute. 

90.  Any  Gabnishee. 

Under  a  statute  of  Texas  (Rev.  Stat. 
§  245)  providing  "that  if  the  garnishing 
plaintiff  is  dissatisfied  with  the  answer-  of 
any  garnishee,  he  may  controvert  the  same," 
it  has  been  held  that  the  words  "any  gar- 
nishee" include  both  a  resident  and  a  non- 
resident garnishee.  American  Surety  Co.  T. 
Bernstein,  101  Tex.  189,  105  S.  W.  990. 

91.  Any  Gas  Company. 

In  Cline  v.  Springfield,  10  Ohio  Dec.  389,  7 
Ohio  N.  P.  626,  the  court  construed  an  ordi- 
nance providing  that  "in  order  to  enable  said 
council  to  determine  what  would  be  a  fair 
and  reasonable  price  for  the  gas  to  be  fur- 
nished to  the  citizens,  public  grounds  and 
buildings,  streets,  lanes,  alleys  and  avenues 
of  said  city  by  the  companies  hereinafter 
mentioned,  the  president  or  other  officer  in 
charge  of  any  gas  company,  or  any  gas  light 
and  coke  company,  situate  in  said  city,  shall, 
make  and  file  in  the  ofiice  of  the  city  clerk 
of  said  city,  a  report,  which  report  shall 
state,"  etc.  It  was  held  that  the  phrase 
'^any  gas  company,"  as  used  in  the  ordinance, 
was  general,  and  embraced  as  well  as  de- 
scribed, under  the  term  "gas,"  any  kind  or 
species  of  gas,  whether  made  by  the  then 
known  process  or  by  a  new  and  then  unknown 
process;  whether  made  in  nature's  laboratory 
or  in  one  devised  by  man. 

92.  Any  Goods  and  Chattels. 

Under  a  Pennsylvania  statute  (Act  of 
April  5,  1790,  sec.  4)  providing  that  "if  any 
person  shall  feloniously  steal,  take  and  carry 
away  any  goods  or  chattels,  under  the  value 
of  twen^  shillings,  and  be  thereof  •  legally 
convicted,  he  shall  be  deemed  guilty  of  petty 
larceny,"  etc.,  it  was  held  in  Findlay  v.  Bear, 
8  Serg.  &  R.  (Pa.)  571,  that  by  the  words 
"any  goods  or  chattels"  were  to  be  under- 
stood such  goods  or  chattels  only  as  had  been 
esteemed  subjects  of  larceny,  and  that  a  dog 
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was  not  the  kind  of  property  the  taking  of 
which  was  a  felony. 

In  State  v.  Wilson,  63  Ore.  344,  Ann.  Gas. 
1912D  646,  127  Pac.  980,  it  was  held  that  & 
railroad  ticket^  although  yet  in  the  posses- 
sion of  the  oompany  and  unstamped,  was  the 
subject  of  larceny  because  it  was  compre- 
hended within  the  general  term  of  "any  goods 
or  chattels"  as  used  in  the  statute  defining 
larceny. 

93.  Ant  Gboss  Nbguxtt. 

In  Schwartz  t.  Schwartz,  6  Ohio  Dec.  625, 
7  Ohio  N.  P.  194,  in  construing  an  Ohio 
statute  (75  Ohio  L.  747),  providing  that 
"any  gross  neglect"  when  proven  was  a 
ground  for  divorce,  it  was  said  that  no  well 
defined  line  could  be  laid  down  applicable 
to  all  cases,  but  that  the  question  in  every 
instance  must  be  left  to  the  sound  discretion 
of  the  trial  court.  The  court  further  re- 
marked that  while  there  seemed  to  be  a  dis- 
position among  the  Bar  to  consider  extreme 
cruelty  or  habitual  drunkenness  as  a  gross 
neglect  of  duty,  extreme  cruelty  or  drunken- 
ness was  the  commission  of  an  act,  while 
gross  neglect  was  an  omission  or  forbearance 
to  perform  an  act  which  the  highest  ties  of 
marital  relation  required  should  be  per- 
formed. 

94.  Any  Habness. 

In  State  r.  Wortman,  78  Kaji,  847,  98 
Pac.  217,  in  defining  the  term  "any  harness" 
as  used  in  a  statute  enumerating  articles 
subject  of  larceny,  it  was  said  that  the  legis- 
lature employed  the  phrase  "any 
harness"  as  descriptive  of  the  class  of  ar- 
ticles forming  the  gear  by  which  a  vehicle 
was  drawn,  as  it  might  have  covered  all 
wearing  apparel  by  the  use  of  the  phrase 
"any  clothing,"  and  that  to  commit  the  in- 
terdicted offense,  it  was  not  necessary  to 
take  a  substantially  complete  harness,  or 
what  was  known  as  a  "set"  of  harness. 

95.  Ant  Heib  ob  Gbeditob. 

An  Ohio  statute  (Lanning  R.  L.  9637,  Rev, 
St.  §  6098)  provides  as  follows:  "If  any  heir 
or  creditor  of  a  deceased  person,  or  any  per- 
son who  has  purchased,  or  claims  to  hold,  by 
purchase  or  otherwise,  from  such  heir,  any 
lands  or  other  property  inherited  by  such 
heir  from  such  decedent,  shall  file  in  the 
probate  court  of  the  county  in  which  ad- 
ministration is  taken  out  on  any  estate,  a 
written  requisition  on  the  administrator  or 
executor,  to  disallow  and  reject  any  claim 
presented  for  allowance,"  etc.  In  Todd  v. 
Todd,  27  Ohio  Cir.  Ct.  Rep.  224,  it  waa  held 
that  an  heir  was  none  the  less  entitled  to 
object,  although  he  was  also  interested  as  a 


devisee  or  legatee,  and  further  that  the  words 
"any  heir  or  creditor"  in  the  statute  included 
devisees  and  legatees  or  any  other  person 
whose  property  was  or  might  be  affected  1^ 
the  recovery  of  a  judgment. 

96.  Ant  Holdeb  of  This  Obligation. 

In  Marsden  v.  Soper,  11  Ohio  St.  503, 
with  respect  to  a  warrant  of  attorney  to 
confess  judgment  on  a  promissory  note  "in 
favor  of  any  holder  of  this  obligation,"  the 
court  said  that  it  was  questionable  whether 
the  warrant  of  attorney  authorized  a  judg- 
ment in  favor  of  an  indorsee  of  the  note. 
In  Watson  v.  Paine,  25  Ohio  St.  340,  the 
court  said:  "I  am  still  wholly  unable  to 
find  a  reason  why  a  power  to  confess  judg- 
ment in  favor  of  any  holder  of  the  note  may 
not  as  well  be  used  in  favor  of  an  indorsee 
as  in  favor  of  the  payee."  It  was,  however, 
said  that  the  court  was  not  agreed  on  the 
point  and  it  was  not  decided. 

97.  Ant  Ille»al  Official  Act. 

In  Hicks  v.  Eggleston,  105  App.  Div.  73, 
93  N.  Y.  S.  909,  construing  a  statute  of  New 
York  (Laws  1892,  ch.  30),  providing  that 
an  action  may  be  maintained  "to  prevent 
any  illegal  official  act,  ...  or  to  prevent 
waste  or  injury  to,  or  to  restore  and  make 
good,"  any  public  property,  ftmds  or  estate, 
it  was  held  that  any  action  on  the  part  of  a 
sheriff,  by  which  he  procured  the  audit  of  a 
bill  for  thousands  of  dollars  in  excess  of  the 
amount  which  the  statutes  permitted  him  to 
exact  of  the  taxpayers,  was  an  illegal  official 
act  within  the  contemplation  of  the  statute, 
both  on  his  part  and  on  the  part  of  the 
members  of  the  board  of  supervisors  making 
such  audit. 

98.  Ant  Inoobpobatbd  Compant. 

The  expression  "any  incorporated  compa- 
ny" as  used  in  a  Texas  statute  (Rev.  St.  art. 
223),  providing  that  in  suits  against  any 
incorporated  company  or  joint  stock  aaso- 
ciation  the  citation  may  be  served  on  the 
president,  secretary,  or  treasurer  of  the  com- 
pany or  association,  or  on  the  local  agent 
representing  the  company  or  association  in 
the  county  in  which  suit  is  brought,  or  by 
leaving  a  copy  of  the  same  at  the  principal 
office  of  the  company  during  office  hours, 
has  been  held  to  cover  all  incorporated  com- 
panies, whether  created  under  the  laws  of 
the  state  of  Texas  or  those  of  any  other  state 
or  of  a  foreign  country.  Angerhoefer  t. 
Bradstreet  Go.  22  Fed.  305. 

Under  the  Missouri  copstitution  (Art. 
XII,  §  4)  providing  that  "the  right  of  trial 
by  jury  shall  be  held  inviolate  in  all  triala 
of  <^imfl  for  compensation,  when  in  the  ex- 
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ereise  of  said  right  of  eminent  domain,  any 
incorporated  eompaaj  shall  ba  hutereiied 
either  for  or  against  the  eKeretse  of  the  said 
right,"  it  has  been  held  that  a  mimioipal 
eorporation  is  not  an  inoorporated  company 
within  the  purview  of  the  constitutional  pro- 
vision. Kansas  City  ▼.  Vineyard,  128  Mo. 
75,  30  S.  W.  326;  Kansas  City  ▼.  Smart,  128 
Mo.  272,  30  6.  W.  773;  St  Louis  ▼.  Roe,  184 
Mo.  324,  83  S.  W.  435. 

99.  Ant  Inoobpobated  Medical  SooiETr. 

A  New  York  statute  (Laws  1896,  c.  898) 
proYides  that  'Vhen  any  prosecution  under 
this  article  is  made  on  the  complaint  of  any 
incorporated  medical  society  of  the  state,  or 
any  county  medical  society  entitled  to  rep- 
resentation in  a  state  society,  the  fines,  when 
eollected,  shall  be  paid  to  the  society  making 
the  complaint,''  etc.  In  New  York  County 
Medical  Assoc,  t.  New  York,  32  Misc.  116, 
65  N.  Y.  S.  531,  it  was  said  that  if  the  legis- 
lature had  intended  to  limit  the  act  for  the 
exclusive  benefit  of  three  societies,  the  Med- 
ical, Homeopathic  and  Eclectic,  because  they 
were  named  in  certain  prior  acts  and  pos- 
sessed certain  rights  which  the  plaintiff  did 
not  possess,  it  should  have  expressed  that 
intent  by  language  referring  in  some  manner 
to  those  three  societies,  instead  of  using  the 
word  "any,"  which  meant  an  indefinite  num- 
ber or  quantity. 

100.  Ant  Ingbbabb  Thereof. 

In  Merchants  Loan,  etc  Co.  ▼.  Northern 
Trust  Co.  250  lU.  86,  95  N.  E.  69,  45  L.R.A. 
(N.S.)  411,  it  was-  held  that  a  statutory 
power  to  trustees  to  hold  "any  increase"  of 
the  trust  property  authorized  trustees  to  ac- 
quire and  pay  for  their  pro  rata  share  of 
any  increase  of  capital  stock  offered  to  them 
by  the  corporation  at  less  than  market  value, 
by  reason  of  their  ownership  of  shares  of 
stock  which  belonged  to  the  testator  at  his 
death. 

101.  Ant  Inctctmbrancsb. 

In  Hershiser  v.  Ward,  29  Nev.  228,  87  Pac. 
171,  referring  to  an  allegation  in  a  complaint 
in  an  action  against  abstractors  for  furnish- 
ing a  defective  title,  the  court  said:  'The 
phrase  'without  any  incumbrances'  means 
jnst  what  it  says.  It  means  there  were  no 
incumbrances.  Indeed,  it  means  there  was 
sot  a  single  incumbrance.  It  could  not  pos- 
sibly mean  there  were  some  incumbrances, 
or  even  there  was  a  single  incumbrance.  So 
to  hold  would  be  a  strange  perversion  of 
language. 
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102.  Ant  In  DEirf edm  kss. 

In   Simons  v.   Union  Springs   First  Nat. 
Bank,  93  N.  T.  269,  it  was  held  thafc  a  mort- 


gage, which  after  reciting  the  consideration, 
stated  that  it  was  ''intended  as  collateral 
security  for  the  payment  of  any  indebtedness 
of  the  said  first  parties  to  the  said  party  of 
the  second  part,"  referred  to  existing  debts 
only. 

In  State  v.  Candland,  36  Utah  406,  104 
Pac.  285,  140  Am.  St.  Rep.  834,  24  L.RA. 
(N.S.)  1260,  in  construing  the  provision  of 
the  Utah  constitution  that  when  the  territo- 
rial indebtedness  shall  have  been  paid,  "the 
state  shall  never  contract  any  indebtedness, 
except  as  in  the  next  section  provided,"  etc., 
it  was  held  that  the  phrase  "any  indebted- 
ness" included  any  obligation  which  the 
state  undertook  or  was  obligated  to  pay  or 
discharge  out  of  future  appropriations; 
that  is,  appropriations  not  made  by  the  leg- 
islature creating  the  debt  or  obligation,  and 
to  be  paid  from  moneys  derived  from  levies 
other  than  those  made  by  the  then  existing 
legislature,  and  which  must  necessarily  be 
raised  by  levying  a  tax  upon  the  property 
of  the  entire  state,  as  contradistinguished 
from  a  mere  city,  county,  or  district  levy. 
In  other  words,  it  was  held  that  in  order  to 
constitute  an  indebtedness  within  the  provi- 
sions of  the  constitutional  limitation  it  was 
not  necessary  that  the  debt  be  evidenced  by 
bonds,  notes,  or  other  usual  evidences  of 
indebtedness,  but  it  was  sufficient  if  in  order 
to  discharge  the  debt  the  state  was  obligated 
to  pay  it  at  some  future  time,  and  that  it 
cast  a  future  burden  upon  the  taxpayer  to 
the  extent  of  a  debt  or  obligation  which  must 
be  paid  by  the  state  of  Utah  with  funds 
derived  from  general  taxation. 

103.  Ant  Indictmbnt. 

In  People  v.  Clark,  7  N.  Y.  385,  under  a 
New  York  statute  (Act  March  22,  1852), 
providing  that  "any  judgment  rendered  in 
favor  of  any  defendant,  upon  any  indictment 
for  any  criminal  offense  (except  where  such 
defendant  shall  have  been  acquitted  by  a 
jury),  may  be  reviewed  on  writ  of  error  on 
behalf  of  the  people,"  it  was  held  that  the 
phrase  ''upon  any  indictment"  did  not  limit 
the  reviewable  judgments  to  judgments  not 
on  verdict. 

1(K.  Ant  Indiyidual  ob  Copabtnebship. 

In  Com.  V.  Real  Estate  Trust  Co.  26  Pa. 
Sup.  Ofe.  149,  affirmed  211  Pa.  St.  51,  60 
Atl.  551,  it  was  held  that  the  words  "any 
individual  or  copartnership"  as  used  in  a 
statute  Imposing  a  tax  on  real  estate  brokers 
did  not  include  a  corporation. 

105.  Ant  Intamotjs  Qkosx, 

In  Hess  v.  Hess,  22  Pa.  Co.  Ct.  135,  in 
construing  a  statute  allowing  a  divorce  if 
either  spouse  has  been  "convicted  of  forgery 
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or  any  infamous  crime/'  the  court  declared 
that  the  term  was  to  be  construed  in  a 
broad  and  comprehensive,  or  popular  senBB 
and  not  in  its  technical  sense,  and  that  it 
was  intended  to  include  other  crimes  than 
those  which  make  a  convict  incompetent  to 
testify. 

106.  Airr  Instrument  ob  Means. 

In  State  v.  Miller,  90  Kan.  230,  Ann.  Gas. 
19I5B  818,  133  Pac.  878,  in  construing  a 
statute  of  Kansas  (Gen.  Stat.  1909,  §  2532), 
providing  that  "every  physician  or  other  per- 
son who  shall  wilfully  administer  to  any 
pregnant  woman  any  medicine,  drug,  or  sub- 
stance whatsoever,  or  shall  use  or  employ 
any  instrument  or  means  whatsoever,  with 
intent  thereby  to  procure  abortion  or  the 
miscarriage  of  any  such  woman,  etc.,  shall 
be  guilty  of  a  misdemeanor,"  etc.,  it  was  said 
that  the  phrase  "any  instrument  or  means 
whatsoever"  indicated  a  legislative  intent  to 
cover  all  the  criminal  machinations  and  de- 
vices of  the  abortionist  and  that  those  words 
were  not  limited  by  the  rule  of  ejusdem 
generis. 

107.  Any  iNSUSANCfE  CJompant. 

In  Fort  V.  State,  92  Ga.  8,  18  S.  E.  14, 
23  L.R.A.  86,  the  words  "any  insurance  com- 
pany" as  used  in  a  statute  relating  to  cer- 
tificates of  authority  were  held  to  apply  to 
incorporated  companies  only. 

108.  Any  Insubange  Corporation. 

In  Zell  V.  Herman  Farmers'  Mut.  Ins.  Co. 
75  Wis.  521,  44  N.  W.  828,  the  words  "any 
insurance  corporation"  as  used  in  a  statute 
(Rev.  Stat.  §  1977),  relating  to  insurance 
agents,  include  a  mutual  insurance  company. 

109.  Any  Interest. 

In  Storms  v.  Snyder,  10  Johns.  (N.  Y.) 
109,  it  was  held  that  an  agreement  between 
the  plaintiff  and  the  defendant,  that  the 
plaintiff  should  open  a  road  to  its  original 
width,  and  should  move  his  fence,  was  held 
not  to  involve  "any  interest"  in  land  within, 
a  statute  relating  to  jurisdiction. 

In  Forbes  v.  Hamilton,  2  Tyler  (Vt.)  356, 
imder  the  Vermont  statute  (vol.  1,  p.  189, 
§  4),  providing  that  "no  action  shall  be 
maintained  upon  any  agreement  hereafter  to 
be  made  for  the  sale  of  lands,  etc.,  or  any 
interest  therein,  or  concerning  them,"  it  was 
held  that  the  words  "any  interest  therein" 
involved  the  various  tenures  by  which  lands 
might  be  held. 

110.  Any  Intoxicating  Beverage. 

In  Rush  V.  Com.  (Ky.)  47  S.  W.  686,  20 
Ky.  L.  Rep.  775,  it  was  held  that  a  statute 


prohibiting  the  sale  of  "any  intoxicating  bev- 
erage, liquid  mixture  or  decoction"  did  not 
apply  to  spirituous,  vinous  or  malt  liquors, 
or  amend  an  act  relating  thereto,  but  was 
designed  to  prohibit  the  sale  of  other  intoxi- 
cants, such  as  "bitters"  and  the  like. 

111.  Any  Judge. 

fii  City  Bank  ▼.  Young,  43  N.  H.  457,  it 
was  held  that  a  statute  by  which  "any  judge" 
in  dny  other  state  was  empowered  to  take 
depositions  to  be  used  in  the  New  Hampshire 
courts,  did  not  limit  the  authority  to  a 
judge  who  was  authorized  in  his  own  state  to 
take  depositions. 

Under  the  Dominion  Speedy  Trials  Act, 
1888,  providing  that  "in  British  Columbia 
the  judge  in  a  speedy  trials  court  may  be 
.  .  .  any  judge  of  a  county  court,"  it  has 
been  held  that  the  expression  "any  judge  of 
a  county  court"  must  be  taken  to  refer  to 
any  judge  having,  by  force  of  the  provincial 
law  regulating  the  constitution  and  organiza- 
tion of  county  courts,  jurisdiction  in  the  par- 
ticular locality  in  which  he  might  hold  a 
"speedy  trial"  and  that  this  statute  did  not 
authorize  a  county  court  judge  having  no 
authority  from  the  provincial  legislature  so 
to  do  to  hold  a  "speedy  trial"  without  the 
limits  of  his  territorial  jurisdiction;  in  other 
words  that  the  expression  "any  judge  of  a 
county  court"  must  be  limited  by  the  tacit 
condition  "within  his  county,"  or  words  to 
that  effect.  Piel  Ke-Ark-An  v.  Reg.  2  British 
Columbia  53;  In  re  British  Columbia  County 
Courts,  21  Can.  Sup.  Ct.  446. 

Under  a  New  York  statute  (Laws  1848, 
p.  66,  Act  of  1848,  §  2)  providing  that  ap- 
plications under  the  Act  of  April  26,  1831, 
and  the  acts  amending  the  same,  ''may  be 
made  to  any  judge  of  a  court  of  record  in 
any  county  in  which  the  judgment  on  which 
the  complaint  is  grounded  is  docketed,  and 
in  which  the  defendant  resides^"  it  was  held 
that  the  legislature  meant  by  the  words  "any 
judge  of  a  court  of  record"  any  judge  of  a 
court  of  record  commonly  called  judge,  and 
known  and  spoken  of,  as  a  judge  of  a  court 
of  record,  and  did  not  include  a  city  recorder. 
People  V.  Goodwin,  60  Barb.  (N.  Y.)  562. 

112.  Any  Judgment. 

The  words  "any  judgment  which  may  be 
rendered  against  him  in  his  official  capac- 
ity" in  the  Alabama  Revenue  Act  (Act  of 
Dec.  3,  1868,  §  44)  relating  to  liability  on  a 
tax  collector's  bond  have  been  held  not  to 
be  used  in  a  technical  or  restricted  sense  as 
a  judgment  in  an  action  at  law,  but  as  mean- 
ing "any  judgment"  of  any  court  to  which 
the  state  or  county  might  properly  resort 
for  its  coercive  aid.  Dallas  County  v.  Tim- 
berlake,  54  Ala.  403. 
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Under  a  Colorado  statute  (Gen.  St.  see. 
86)  providing  that  "All.  attorneys  axid  coun- 
Belors  at  lav  shall  have  a  lien  .  .  .  upon 
anj  judgment  they  may  have  attained  [ob- 
tained] belonging  to  any  client,  or  for  any 
fee  .  .  .  due,  or  any  professional  service 
rendered  .  .  .;  which  said  lien  may  be 
enforced  by  the  proper  civil  action,"  it  was 
held  in  Fillmore  v.  WeUs,  10  Colo.  228,  16 
Pac.  343,  3  Am.  St.  Rep.  667,  that  the  at- 
torney was  given  a  lien  on  all  kinds  of  judg- 
ments obtained  by  him  and  belonging  to  his 
client,  regardless  of  the  subject-matter  to 
which  they  related,  as  the  statute  recognized 
no  distinction  between  judgments  for  money 
or  personal  property  and  decrees  or  judg- 
ments awarding  the  ownership  or  possession 
of  land  to  the  plaintiff,  or  preserving  his 
interest  therein. 

In  construing  a  statute  of  C<mnecticut 
(Oen.  St.  Conn.  tit.  19,  p.  416,  c  6,  §  15) 
providing  that  "in  all  civil  actions  except 
thoee  of  summary  process,  brought  before  a 
justice  of  the  peace,  an  appeal  from  any 
judgment  rendered  therein  upon  any  issue 
may  be  had  and  allowed  to  either  party,"  it 
has  been  held  that  the  words  "any  judgment" 
do  not  include  a  judgment  of  respondeat 
ouster  on  a  demurrer  which  has  been  over- 
ruled and  therefore  no  appeal  lies  from  such 
a  judgment.  Denton  v.  Danbury,  48  Conn. 
368. 

Where  an  Illinois  statute  (Rev.  Stat.  c.  77, 
S  6)  provided  that  "no  execution  shall  issue 
upon  any  judgment  after  the  expiration  of 
seven  years  from  the  time  the  same  becomes 
a  lien,  except  upon  the  revival  of  the  same 
by  scire  facias,"  etc.,  it  was  held  in  Wilson 
V.  Schneider,  124  111.  628,  17  N.  K  8,  that 
the  words  "any  judgment"  included .  a  pro- 
bated claim,  which  was  to  be  ccmsidered  a 
judgment  by  the  terms  of  section  27  of  the 
same  chapter. 

In  Byram  v.  Johnston,  29  N.  Bruns.  572, 
under  a  Canadian  statute  (Consol.  Stat.  cap. 
86),  declaring  that  "no  action  or  scire  facias 
upon  any  judgment,  recognisance,  bond,  or 
other  specialty  shall  1)e  brought  but  within 
twenty  years  aiter  the  cause  of  action,"  it 
was  said  by  Allen,  C.  J.,  that  while  the 
words  "any  judgment"  might  by  themselves 
include  a  judgment  recovered  in  a  justice's 
eourt,  yet  when  read  in  connecti<Mi  with 
the  words  which  followed  them  there  was  no 
doubt  that  they  meant  judgments  of  courts 
of  record  only. 

A  law  of  Wisconsin  (Laws  1869,  c.  40,  §  1, 
2  Tay.  Sts.  1610,  sec  123)  provided  that 
"all  deeds  purporting  to  convey  real  estate 
or  any  interest  therein,  which  are  duly  ex- 
ecuted, acknowledged  and  recorded  in  the 
office  of  the  register  of  deeds  of  the  county 
in  which  the  lands  described  therein  are  situ- 
ate, and  purporting  to  be  made  and  executed 


by  any  sheriff,  deputy  sheriff,  referee  or  other 
person  in  pursuance  and  by  virtue  of  any 
judgment,  order  or  decree  of  any  court  of 
record  of  this  state,  or  in  pursuance  of  any 
sale  made  under  and  in  pursuance  of  any 
judgment,  execution,  or  order  or  decree  of 
any  court  of  record  of  this  state,  shall  be 
received  in  evidence  in  all  courts  and  judi- 
cial proceedings  in  this  state,"  etc.  In  CHiase 
V.  Whiting,  30  Wis.  544,  it  was  held  that  the 
words  "any  judgment,  order  or  decree  of  any 
court  of  record  of  this  state"  included  the 
judgments,  orders  and  decrees  of  a  county 
court. 

113.  Ant  Jxtdghent  Creditob. 

It  has  been  held  that  the  phrase  "any 
judgment  creditor,"  used  in  section  18  of 
the  Illinois  act  in  regard  to  judgments  and 
decrees  as  designating  those  entitled  to  re- 
deem, means  any  creditor  having  a  judgment 
on  which  execution  might  issue  at  the  time 
he  sought  to  redeem,  without  regard  to  the 
time  when  the  judgment  might  have  been  re- 
covered, and  therefore  includes  every  person 
who  held  a  valid  judgment,  no  matter  when 
his  cause  of  action  accrued,  and  is  not  lim- 
ited to  one  who  secures  a  judgment  on  an 
indebtedness  existing  prior  to  the  expiration 
of  the  debtor's  period  of  redemption.  Meier 
V.  Hilton,  257  111.  174,  100  N.  E.  520;  Kerr 
V.  Miller,  259  111.  516,  102  N.  £.  1050. 

114.  Ant  Judigqull  OftigeBi. 

In  construing  the  Georgia  penal  code 
(sec.  957)  providing  that  "any  judicial  of- 
ficer, or  the  sheriff  of  the  county  where  the 
accusation  was  found,"  may  receive  bail,  it 
has  been  held  that  the  words  "any  judicial 
officer"  mean  any  judicial  officer  of  the 
county  where  the  accusation  is  found. 
Weatherly  v.  Beavers,  139  Ga.  122,  76  S.  £. 
853. 

115.  Ant  Jxtbob. 

In  State  v.  Williford,  111  Mo.  App.  668, 
86  S.  W.  570,  the  words  "any  juror"  as  used 
in  a  statute  relating  to  embracery  were  held 
to  mean  a  qualified  and  acting  juror,  that 
is  a  man  who  has  been  summoned,  sworn  and 
impaneled  and  thus  constituted  and  made  a 
juror. 

116.  Ant  Jitstigb  of  thb  Pcacb. 

In  DuBignon  v.  Tufts,  66  Ga.  59,  it  was 
held  that  a  statute  permitting  proceedings 
to  dispossess  a  tenant  to  be  instituted  before 
"any  justice  of  the  peace"  authorized  pro- 
ceedings before  «  justice  of  another  county 
from  that  wherein  the  tenant  resided. 
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117.  Aht  Kind. 

The  words  "any  kind"  not  preceded  by  an 
enumeration  are  to  be  given  a  broad  and 
comprehensiye  meaning.  Thus  in  Jolly  ▼. 
U.  S.  170  U.  S.  402,  18  S.  Ct.  624,  42  U.  S. 
(L.  ed.)  1085,  a  prosecution  under  the  fed- 
eral statute  (Rey.  St.  U.  S.  §  6456,  4  Fed. 
St.  Ann.  790)  providing  that  every  person 
who  robs  another  of  "any  kind  or  description 
of  personal  property  belonging  to  the  United 
States,"  or  feloniously  takes  and  carries 
away  the  same,  shall  be  punished,  etc.,  it 
was  held  that  ''any  kind  or  description  of 
personal  property''  was  an  exceedingly  broad 
designation,  including  inter  alia  postage 
stanips  in  the  possession  of  the  government. 
So  in  People  v.  Fidelity,  etc.  Co.  153  111.  25, 
38  N.  E.  752,  26  L.It.A.  295,  under  the 
Illinois  statute  (Act  of  May  31,  1879)  pro- 
viding that  on  complying  with  certain  con- 
ditions it  shall  be  lawful  for  a  foreign  in- 
surance company  or  association  to  take  risks 
or  transact  "any  kind  of  insurance  business" 
in  this  state  other  than  that  of  life  insur- 
ance, applied  to  all  kinds  of  insurance,  the 
only  implied  limitation  being  that  the  in- 
surance business  transacted  should  be  such 
as  was  authorized  by  the  charter  of  the  com- 
pany, or  by  the  articles  of  incorporation  and 
law  under  which  it  wa«  organized.  In 
Schnurr  v.  Quinn,  83  App.  Div.  70,  82  N.  Y. 
S.  468,  it  was  held  that  a  clause  in  an  agree- 
ment of  settlement  with  a  pregnant  woman 
that  she  agreed  not  to  make  "any  further 
claim  of  any  kind"  on  the  putative  father  of 
the  child,  was  sufficient  to  bar  a  bastardy 
proceeding. 

But  the  words  "any  kind"  though  not  used 
in  connection  with  an  enumeration  may  be 
restricted  by  the  cont«x(^.  Colquhoun  v. 
Brooke,  21  Q.  B.  (Eng.)  52,  57  L.  J.  Q.  B. 
439,  59  L.  T.  N.  S.  661,  36  W.  R.  657,  o/- 
fwmed  14  App.  Cas.  493,  59  L.  J.  Q.  B.  53, 
61  L.  T.  N.  S.  518,  38  W.  R.  289. 

Under  an  English  statute  (16  &  17  Vict. 
e.  34,  8.  2,  sched.  D)  by  which  duties  were 
imposed  "for  and  in  respect  of  the  annual 
profits  or  gains  arising  or  accruing  to  any 
person  residing  in  the  United  Kingdom  from 
any  kind  of  property  whatever,  whether  situ- 
ate in  the  United  Kingdom  or  elsewhere,  and 
for  and  in  respect  of  the  annual  profits  or 
gains  arising  or  aocruing  to  any  person  re- 
siding in  the  United  Kingdom  from  any  pro- 
fession, trade,  employment,  or  vocation, 
whether  the  same  shall  be  respectively  car- 
ried on  in  the  United  Kingdom  or  elsewhere," 
it  was  held  that  the  words  "from  any  kind  of 
property  whatever"  must  be  read  with  some 
limitation,  and  that  the  limitation  to  be  in- 
ferred from  those  sections  was  that  the  duty 
was  chargeable  only  on  the  amounts  received 
in  this  country  from  the  business  carried  on 


abroad  by  the  persons  sought  to  be  charged. 
Similarly  in  Industrial  Mut.  Indemnity  Co. 
v.  Hawkins,  94  Ark.  417,  21  Ann.  Cas.  1029, 
127  S.  W.  457,  29  L.R.A.(N.S.)  635,  in  con- 
struing a  provision  of  an  insurance  policy 
allowing  benefits  for  total  disability  when 
the  insured  was  prevented  by  an  injury  from 
the  prosecution  of  "any  and  every  kind  of 
business,"  the  court  said:  "The  use  of  the 
word  'prosecution'  indicates  that  the  parties 
intended  to  mean  that  the  insured  was  wholly 
disabled  from  doing  that  business  which  he 
had  the  capabilities  to  proeeeute.  Otherwise 
he  could  not  recover  unless  he  sustained  an 
injury  that  rendered  him  absolutely  helpless 
both  mentally  and  physically.  The  plaintiff 
was  an  imeducated  day  laborer.  He  had  no 
ability  to  do  any  business  of  any  kind  except 
that  of  manual  work.  He  could  not  practice 
law  or  medicine  or  perform  the  duties  of  a 
banker  or  bookkeeper.  He  did  not  have  the 
ability  to  follow  these  lines  of  business;  and 
yet  he  was  not  so  totally  disabled  that  he 
could  not  follow  these  avocations  if  he  had 
possessed  the  ability  to  do  so.  It  is,  in  ef- 
fect, contended  by  defendant  that  by  the 
terms  of  the  contract  he  could  theoretically, 
if  not  practically,  do  some  kind  of  business, 
and  therefore  he  cannot  recover.  Such  a 
construction  of  the  contract  would  virtually 
make  it  ineffective  for  any  purpose  at  its 
very  execution.  Under  such  an  interpreta- 
tion the  insured  would  scarcely,  if  ever,  be 
entitled  to  indemnity.  But  we  are  of  opinion 
that  it  was  the  intention  of  the  parties  that 
the  plaintiff  should  under  some  circumstances 
receive  indemnity;  for  that  protection  he 
was  making  stated  payments,  and  the  de- 
fendant received  such  payments.  It  was 
manifestly  the  intention  of  the  parties  that 
he  should  receive  indemnity  when  he  was  so 
injured  that  he  was  wholly  and  totally  dis- 
abled and  prevented  from  the  prosecution  of 
any  business  which,  without  the  injury,  he 
was  able  to  do  or  capable  to  engage  in;  and 
we  think  this  interpretation  of  the  contract 
is  not  inconsistent  with  the  above  provision 
defining  the  nature  of  the  disability  as  con- 
templated by  the  policy.  We  conclude  that 
this  is  the  reasonable '  and  proper  construc- 
tion of  the  provision  of  the  contract  involved 
in  this  case." 

When  used  following  an  enumeration  of 
specific  things  the  words  "any  kind'*  are  re- 
stricted to  things  ejusdem  generis.  Thus  un- 
der the  Missouri  statute  (Rev.  St.  1880, 
§  3864;  1899,  g  2242)  providing  that  "every 
person  who  shall  be  convicted  of  horse  racing, 
cock  fighting  or  playing  cards  or  games  of 
any  kind,  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  shall  be  deemed  guilty 
of  a  misdemeanor,"  etc.,  it  has  been  held  that 
the 'words,  "or  games  of  any  kind,"  fell  under 
the  rule  which  prescribed  that  where  general 
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words  followed  particular  ones  they  were  to 
te  construed  as  applicable  to  things  or  per- 
sons of  a  like  nature,  and  therefore  did  not 
forbid  or  punish  "athletic  games  and  sports" 
or  games  of  baseball  on  Sunday.  St.  Louis 
Agricultural,  etc.  Assoc  v.  Delano,  108  Mo. 
217,  18  S.  W.  1101;  Ex  p.  Neet,  157  Mo.  627, 
67  S.  W.  1026,  80  Am.  St.  Rep.  638,  over- 
ruling State  y.  Williams,  36  Mo.  App.  641. 
Under  the  Missouri  statute  (Rer.  St.  1900, 
§  4750)  providing  that  ''every  person  who 
shall  set  up  or  keep  sny  table  or  gaming  de- 
vice commonly  called  ABC,  faro  bank,  £  0, 
roulette,  equality,  keno,  slot  machine,  stand 
or  device  of  whatever  pattern,  kind  or  make, 
or  however  worked,  operated  or  manipulated, 
or  any  kind  of  gambling  table  or  gambling 
device,  adapted,  devised  and  designed  for  the 
purpose  of  playing  any  game  of  chance  for 
money  or  property  .  .  .  shall,  on  convic- 
tion, etc.,''  it  has  been  held  that  the  words 
''any  kind  of  gambling  table  or  gambling  de- 
vice, adapted,  devised  and  designed  for  the 
purpose  of  playing  any  game  of  chance  for 
jMumey  or  property,"  etc.,  under  the  familiar 
Tole  of  ejusdem  generis,  included  two  pool 
tables  on  each  of  which  was  chalked  off  what 
was  referred  to  in  the  evidence  as  a  "crap 
game  layout."  State  v.  Wade  (Mo.)  183  S. 
W.  698.  Likewise,  the  foregoing  statute 
has  been  held  to  include  a  poker  table, 
so  called.  State  v.  Mathis,  206  Mo.  604,  106 
S.  W.  604,  121  Am.  St.  Rep.  687. 

Similarly  in  Baker  v.  Crook  County,  9 
Wyo.  51,  51  Pac.  797,  the  court  construed  a 
statute  of  Wyoming  (Rev.  St.  §  5095),  the 
first  clause  of  which  forbids  any  person  hold- 
ing any  appointing  power,  or  any  lucrative 
office,  to  be  interested  in  contracts  "for  the 
construction  of  any  state  buildii^,  court- 
house,, schoolhouse,  bridge,  public  building, 
or  work  of  sny  kind,  erected  or  built  for  the 
use  of  the  state,  or  any  county,  school  dis- 
trict, city  or  town,  in  the  state,  in  which  he 
exercises  any  official  jurisdiction."  It  was 
held  that  the  words  "or  work  of  any  kind" 
must  be  riestricted  to  works  of  the  kind  enu- 
merated, namely  what  are  usually  termed 
public  works,  and  that  they  did  not  include 
the  employment  of  a  physician. 

So  in  Bnncomb^  County  Com'rs  v.  Tom- 
mey,  116  U.  S.  122,  5  S.  Ct.  626,  1186,  29 
U.  S.  (L.  ed.)  308,  in  considering  the  ques- 
tion whether  a  North  Carolina  statute  gave 
a  lien  to  mechanics  or  contractors  on  the 
property  of  a  railroad  corporation  for  work 
performed  or  materials  furnished  in  and 
about  the  construction  of  its  road,  or  of  its 
bridges  constituting  a  part  of  its  line,  it  was 
h«ld  that  the  words  "any  kind  of  property 
not  herein  enumerated"  as  used  in  connection 
with  the  words  "building,"  '*lot"  and  "farm," 
therein  were  too  limited  in  their  scope  to 


justify  the  conclusion  that  the  I^slatore 
had  any  intention  by  that  act,  to  give  a  lien 
in  railroad  property. 

However  in  Rogers  v.  Brown,  20  N.*  J.  L. 
119,  in  construing  a  New  Jersey  statute 
(Elm.  Dig.  468)  declaring  it  to  be  unlawful 
for  any  person  to  erect,  place  or  have  '*any 
booth,  ataXl,  tent,  carriage,  boat  or  vessel, 
for  the  purpose  of  selling,  giving  or  other- 
wise disposing  of,  any  kind  of  articles  of 
traffic,  spirituous  liquors,  wine,  porter,  beer, 
cider  or  any  other  fermented,  mixed  or 
strong  drink,  within  three  miles  of  any  place 
of  religious  worship,  during  the  time  of 
holding  any  meeting  for  religioas  worship  at 
such  place,"  it  was  held  that  the  words  "any 
kind  of  articles  of  traffic"  were  of  the  most 
comprehensive  character,  that  they  embraced 
everything  that  was  the  subject  of  trade  or 
traffic,  whether  it  be  dry  goods,  groceries, 
liquors,  hardware  or  lumber,  and  that  the 
specification  of  liquors  afterwards,  seemed  to 
have  been  added  out  of  abimdant  caution. 

118.  Ant  ItkTXDB, 

In  Matter  of  Board  of  Street  Opening,  etc. 
62  Hun  499,  16  1^.  Y.  S.  894,  affirmed  133 
N.  Y.  329,  31  N.  E.  102,  28  Am.  St.  Rep. 
640,  16  L.R.A.  180,  under  a  statute  of  New 
York  (Laws  of  1887,  c.^20),  authorizing,  by 
the  board  of  street  opening  and  improve- 
ment, the  condenmation  for  public  parks  "of 
any  and  all  lands,  tenements  and  heridita- 
ments"  situated  in  the  city  of  New  York, 
it  was  held  that  the  phrase  "any  and  all 
lands"  included  lands  devoted  to  private 
cemeteries  owned  by  private  individuals  or 
private  corporations. 

119.  Any  Law. 

The  Canadian  statute  (60  and  61  Vict, 
ch.  16),  defining  and  enlarging  the  jurisdic« 
tion  of  the  exchequer  court,  provides:  "The 
exchequer  court  shall  also  have  exclusive 
original  jurisdiction  to  hear  and  determine 
the  following.. matters:  (d)  Every  claim 
against  the  Crown  arising  under  any  law  of 
Canada  or  any  regulation  made  by  the  gov- 
ernor in  council."  In  Quebec  v.  R^,  24  Can. 
Sup.  Ct.  420,  tiie  court  said:  "It  may  be 
said  that  the  words  'arising  under  any  law  of 
Canada,'  are  words  of  limitation  which  con- 
fine the  clause  to  claims  in  respect  of  which 
some  pre-existing  law  had  imposed  a  liability 
On  the  part  of  the  Crown.  Again,  it  may  be 
said  that  a  law  of  Canada'  necessarily  means 
not  only  some  prior  law  of  Canada,  but  must 
also  exclusively  refer  to  statute  law.  In 
support  of  this  last  proposition  it  might  be 
said  that  there  is  no  general  common  law 
prevailing  throughout  the  Dominion  of  Cana- 
da, that  each  of  the  several  provinces  poe- 
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868868  ito  own  private  oommon  law,  and  that 
the  common  law  of  the  territories  not  in- 
cluded within  any  of  the  proTinces  depends 
on  the  enactments  of  the  Dominion  Parlia- 
ment. .  .  .  Were  I  obliged  to  determine 
this  question  of  construction  as  one  on  which 
the  decision  of  this  appeal  depended  I  should 
probably  come  to  the  conclusion  that  the 
clause  in  question  ought  not  to  be  so  inter- 
preted as  to  exclude  claims  in  respect  of  torts 
and  delicts,  not  referable  to  any  prior  statute 
of  the  Dominion,  but  being  such  as  would, 
under  the  law  of  any  of  the  proTinoes  of 
Canada,  have  entitled  parties  to  relief  as 
between  subject  and  subject.  .  .  .  Fur- 
ther, I  am  of  opinion  that  it  would  be  right 
to  hold  thai  the  words  law  of  Canada'  did 
not  mean  exclusively  a  statute  of  the  Domin- 
ion of  Canada,  but  might  be  interpreted  as 
meaning  the  law  of  any  province  of  Canada 
which  would  have  been  appropriate  for  the 
decision  of  a  particular  claim  in  respect  of 
a  tort  or  delict  if  it  had  arisen  between  sub- 
jects of  the  Crown.  It  would  not,  I  think, 
be  taking  any  unwarrantable  liberty  with 
the  language  of  the  legislature  so  to  inter- 
pret the  words  'any  law  of  Canada,'  for  in 
a  nontechnical  and  popular  sense  the  laws 
of  the  several  provinces  of  Canada  are  laws 
of  Canada,  and  the  rule  laid  down  by  the 
cases  before  cited  ^requires  us  to  give  the 
terms  used  the  most  favorable  and  compre- 
hensive construction  possible."  Quebec  t. 
Reg,  24  Can.  Sup.  Ct.  420. 

120.  Attt  Lawful  Pusfose. 

In  Warburton  v.  Huddersfield  Industrial 
Soc.  [1892]  1  Q.  B.  817,  61  L.  J.  Q.  B.  422, 
67  L.  T.  N.  8.  43,  40  W.  R.  346,  66  J.  P. 
453,  in  construing  a  provision  that  the 
profits  of  a  society  should  from  time  to  time 
be  applied  "either  to  increase  the  capital, 
reserve  fund,  or  business  of  the  society,  or 
to  any  lawful  purpose,"  it  was  held  that 
the  words  "any  lawful  purpose"  should  be  re- 
stricted to  some  purpose  of  the  society  such 
as  the  previous  words  had  relati<^s  to. 

121.  Ant  Laws  Now  Existing. 

In  New  Bedford,  etc  St.  R.  Co.  v.  Achush- 
net  6t.  R.  Co.  143  Mass.  200,  9  N.  E.  636,  it 
was  held  that  a  statute  authorizing  a  munici- 
pality to  contract  with  a  railroad  corporation 
concerning  the  construction,  maintenance,  and 
operation  of  the  railroad,  "any  laws  now  ex- 
isting to  the  contrary  notwithstanding,"  was 
to  be  read  as  referring  simply  to  laws  limit- 
ing the  authority  of  the  city,  and  was  not 
to  be  construed  to  mean  that  any  general 
laws  to  which  the  railroad  corporation  was 
by  the  same  act  declared  subject  might  be 
overridden  by  contract. 


122.  Airr  Iasal  Clahc. 

In  Spencer  v.  Ejinsas  City  Stock- Yards  Co. 
66  Fed.  741,  the  phrase  "any  legal  claim  to 
real  property"  as  used  in  the  Kansas  judi- 
ciary act  (Act  of  1875,  §  8),  providing  for 
the  bringing  in  by  personal  or  substituted 
service  of  absent  defendants  who  had  any 
legal  or  equitable  lien  on  or  claim  to  the 
title  to  real  or  personal  property  was  held 
to  have  been  employed  in  its  general,  com- 
prehensive sense,  and  to  include  an  action  of 
ejectment,  which  though  involving  primarily 
the  issue  of  possession  was  held  to  be  a  legal 
claim  to  real  property. 

123.  Any  Liamltit. 

In  Escambia  Land,  etc  Co.  v.  Ferry  Pass 
Inspectors,  etc.  Assoc.  69  Fla.  239,  62  So. 
716,  138  Am.  St.  Rep.  121,  it  appeared  that 
the  effect  of  a  defeasance  was  to  defeat  the 
force  or  operation  of  a  contract  of  lease  of 
certain  water-front  property,  and  to  release 
the  parties  thereto  "from  any  and  all  lia- 
bility arising  therefrom,"  if  the  court  should 
render  a  certain  decision.  It  was  held  that 
the  phrase  "any  and  all  liability  arising 
therefrom,''  as  used  in  the  defeasance,  meant 
any  and  all  liability  growing  out  of  or  having 
its  origin,  life  and  existence  in  the  contract; 
that  it  did  not  release  any  other  liability, 
as  for  instance,  liability  for  rental  after  the 
decision  of  the  court  on  the  question  men- 
tioned. 

124.  Ant  License  or  Right. 

Under  the  Oregon  Civil  Code  (sec.  316), 
declaring  that  "the  defendant  shall  not  be 
allowed  to  give  in  evidence  any  estate  in 
himself  or  another  in  the  property,  or  any 
license  or  right  to  the  possession  thereof,  un- 
less the  same  be  pleaded  in  his  answer,"  it 
was  held  in  Newby  v.  Rowland,  11  Ore.  133, 
1  Pac.  708,  that  in  actions  to  recover  real 
property,  the  words  "any  license  or  right  to 
the  possession  thereof"  must  be  construed  to 
mean  only  such  a  license  or  right  to  the 
possession  as  will  constitute  a  legal  defense, 
and  not  an  equitable  right  merely. 

125.  Any  List  Rltuhno). 

In  Fearon  Lumber,  etc  Co.  ▼.  Robinson, 
34  Ohio  Cir.  Ct.  Rep.  460,  under  the  Ohio 
tax  law  (O.  C.  §  6692 )»  providing  that 
when  an  addition  is  ordered  to  be  made  to 
"any  list  returned  under  oath"  a  statement 
of  the  facts  on  which  the  addition  was  made 
shall  be  entered  on  the  journal  of  the  board, 
and  that  no  such  addition  shall  be  made 
without  reasonable  notice  to  the  person  or 
persons,  etc,  it  was  held  that  the  words  "any 
list  returned  under  oath"  comprised  lists  re- 
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turned  by  corporations  as  well  as  by  indi- 
▼iduals. 

126.  Any  Local  Agent. 

A  statute  of  Texas  (Rev.  St.  A]:t.  1223) 
prescribes  the  method  of  serving  citations  on 
foreign  corporations  as  follows:  "In  any 
suit  against  a  foreign,  private  or  public  cor- 
poration, joint  stock  company  or  association 
or  acting  corporation  or  association,  citation 
or  other  process  may  be  served  on  the  presi- 
dent, vice-president^  secretary  or  treasurer, 
or  general  manager,  or  upon  any  local  agent 
within  this  state,  of  such  corporation,  -joint 
stock  ccHnpany  or  association,  or  acting  cor- 
poration or  association."  In  Western  Cot- 
tage Piano,  etc.  Co.  v.  Anderson,  97  Tex.  432, 

79  S.  W.  516,  it  was  held  that  the  phrase 
''any  local  agent  within  this  state,"  as  used 
in  the  statute,  meant  aji  agent  at  a  given 
place  or  within  a  definite  district,  and  that 
an  ''agent  for  the  atate,"  was  not  a  local 
agent. 

127.  Ant  Manner. 

Under  an  English  statute  (13  Eliz.  c.  5), 
which  protects  conveyances  made  on  good 
consideration,  without  "any  manner  of  no- 
tice or  knowledge  of  such  covyne,  fraud  or 
collusion  as  is  aforesaid,"  it  was  held  in 
Schwartz  v.  Winkler,  13  Manitoba  493,  that 
the  language  of  the  act,  "any  manner  of 
notice  or  knowledge,"  included  constructive 
notice  or  gave  the  ordinary  right  to  infer 
from  circumstances  actual  notice  not  express- 
ly proved  otherwise. 

In  Footman  v.  Stetson,  32  Me.  17,  52  Am. 
Dec.  634,  it  was  held  that  the  words  "in  any 
manner  pay,"  as  used  in  a  Maine  statute 
(Rev.  St.  cl.  69,  §  5),  providing  that  "Who- 
ever on  any  such  loan  shall  in  any  manner 
pay  a  greater  sum  or  value  than  is  allowed  to 
the  creditor,  may,  or  his  personal  represen- 
tative may,  recover  of  the  creditor  or  his 
representatives,  by  action  at  law,  the  excess 

80  received  by  such  creditor,  whether  in 
money  or  other  property,"  embraced  both 
cash  payments  and  payments  in  property. 

In  Kelley  v.  Palmer,  42  Neb.  423,  60  N.  W. 
924,  under  a  Nebraska  statute  (Comp.  St. 
c  32,  §  3),  providing  that  "no  estate  or  in- 
terest In  land,  other  than  leases  for  a  term 
not  exceeding  one  year,  nor  any  trust  or 
power  over  or  concerning  lands,  or  in  any 
manner  relating  thereto,  shall  hereafter  be 
created,  .  .  .  etc.,  unless  by  act  of  opera- 
tion of  law,  or  by  a  deed  or  conveyance  in 
'writing,  subscribed  by  the  party  creating, 
etc.,     .     .  the  same,"  it  was  held  that 

the  words  "or  in  any  manner  relating  there- 
to" applied  to  estates  and  interests  in  lands 
as  well  as  to  trusts  concerning  lands. 

In  Myers  v.  The  Queensmore,  53  Fed.  1022, 
4  C.  C.  A.  157,  it  was  held  that  a  provision 
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in  a  contract  for  the  transatlantic  shipment 
of  cattle  that  the  freight  was  payable  ir- 
respective of  whether  the  cattle  were  "lost  in 
any  manner"  covered  a  loss  by  the  destruc- 
tion of  the  ship,  despite  a  provision  that 
freight  should  be  payable  on  the  arrival  of 
the  ship  at  destination. 

128.  Ant  MABBisa)  Female. 

In  Zimmerman  v.  Schoenfeldt,  6  Thomp.  & 
C  (N.  Y.)  142,  under  a  statute  of  New 
York  (Act  of  1848,  chapter  200,  as  amended 
in  1849,  chapter  376),  providing  that  "any 
married  female  may  take,  by  inheritance,  or 
by  gift,  grant,  devise  or  bequest  from  any 
person  other  than  her  husband,  and  hold  to 
her  sole  and  separate  use,  and  convey  and 
devise  real  and  personal  property  and  any 
interest  or  estate  therein,  and  the  rents,  is- 
sues and  profits  thereof,  in  the  same  manner, 
and  with  the  like  efifect,  as  if  she  were  un- 
married," it  was  held  that  the  word  "any" 
did  not  qualify  the  entire  provision,  and 
make  marriage  the  important  requirement 
without  consideration  of  age  other  than  the 
legal  age  of  marriage,  and  therefore  a  mar- 
ried female  infant  had  no  power  to  make  a 
testamentary  disposition  of  her  property. 

129.  Ant  Mabbied  Woman, 

In  Cummings  v.  Everett,  82  Me.  260,  19 
Atl.  456^  construing  a  Maine  statute  (Laws 
of  1866,  c.  52),  providing  that  "the  con- 
tracts of  any  married  woman  made  for  any 
lawful  purpose,  shall  be  valid  and  binding, 
and  may  be  enforced  in  the  same  manner 
as  if  she  were  sole,"  it  was  held  that  the 
words  "any  married  wonuin"  therein,  did  not 
include  married  female  infants,  lunatics  or 
persons  non  compos  mentia 

130.  Ant  Matteb  c/b,  Thing. 


t€. 


A  South  Carolina  statute  provided  that 
if  any  person  or  persons  whomsoever  shall 
be  convicted  in  any  court  of  sessions  of  this 
state  of  knowingly  and  wilfully  packing  or 
putting  into  any  bag,  bale,  or  bales  of  cotton, 
any  stone,  wood,  trash-cotton,  cottonseed,  or 
any  matter  or  thing  whatsoever,  or  causing 
the  same  to  be  done,  to  the  purpose  or  intent 
of  cheating  or  defrauding  any  person  or  per- 
sons whomsoever,  etc.,  he  shall  for  the  first 
offense  be  sentenced  to  pay  a  fine,"  etc.  In 
State  V.  Holman,  3  McCord  L.  (S.  C.)  306, 
it  was  held  that  the  term  "any  matter  or 
thing  whatsoever"  was  not  limited  to  the 
things  specifically  enumerated  before  it,  but 
that,  as  it  was  the  intention  of  the  legisla- 
ture to  punish  frauds  in  packing  cotton  with- 
out regard  to  the  character  of  the  material 
used,  it  included  water  poured  into  bales  of 
cotton. 
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131.  Ant  Means  ob  Force. 

In  People  v.  Perales,  141  Cal.  681,  76  Pac. 
170,  in  construing  a  statute  (Penal  Gode» 
§  246)  relating  to  assault  with  a  deadly 
weapon  "or  by  any  means  or  force  likely  to 
produce  great  bodily  harm/'  the  court  said: 
"The  term,  however,  *or  by  any  means  of 
[or] '  force'  likely  to  produce  great  bodily 
injury,  immediately  following  in  the  section, 
is  a  general  and  comprehensive  term  designed 
to  embrace  many  and  various  means  or 
forces,  which,  aside  from  a  deadly  weapon  or 
instrument,  may  b^  used  in  making  an  as- 
sault.'* 

132.  Ant  Misconduct  of  His  Pbincipai.. 

In  National  Surety  Co.  v.  Morris,  111  Ga. 
307,  36  S.  E.  690,  it  was  said  that  the  words, 
"any  misconduct  of  his  principal  in  the  dis- 
charge of  his  trust,"  as  used  in  a  statute 
relating  to  the  discharge  of  a  surety  were 
obviously  exhaustive  of  all  acts,  whether  of 
commission  or  omission,  which  pertained  to 
the  principal's  mism'anagement  of  the  estate 
or  the  nonperformance  of  any  of  tiie  duties 
devolving  on  him  in  his  ofiSce. 

133.  Ant  MiSMANAOEMEiqT. 

In  Hamilton  v.  Des  Moines  Valley  R.  Co. 
36  la.  31,  the  following  instruction  was  given 
to  the  jury:  "It  is  the  law  of  Iowa  that 
every  railroad  company  shall  be  liable  for 
all  damages  sustained  by  any  person,  includ- 
ing employees,  in  consequence  of  any  neglect 
of  the  agents  or  by  any  mismanagement  of 
the  engineers  or  other  employees  of  the  cor- 
poration to  any  person  sustaining  such  dam- 
age, provided  the  plaintiff  does  not  contrib- 
ute to  the  injury  complained  of  by  his  own 
want  of  proper  care  or  by  his  own  negli- 
gence." It  was  objected  that  the  use  of  the 
terms  "any  neglect,"  "any  mismanagement," 
implied  that  the  defendant  was  liable  for  the 
want  of  extraordinary  care,  and  not  for  the 
want  of  ordinary  care  only.  The  court  held 
that  the  word  aavy,  the  use  of  which  was  the 
ground  of  objection,  was  an  indefinite  pro^ 
nominal  adjective,  and  was  used  to  designate 
objects  in  a  general  way  without  pointing 
out  any  one  in  particular,  that  it  indicated 
an  indefinite  number  but  that  it  Was  not 
used  to  describe  the  qualities  or  character 
of  objects,  and  that  the  language  of  the  in- 
struction, therefore,  could  not  be  understood 
to  lay  down  the  rule  that  the  defendant  was 
liable  for  the  want  of  the  highest  care. 

134.  Ant  Mode. 

In  Morgan  ▼.  State,  64  Tex.  Crim.  642, 
113  S.  W.  934,  the  court  said:  "The  rule  is 
universal  that  before  dying  declarations  can 
be  admitted  in  evidence  it  is  essential  and 


is  a  preliminary  fact  to  be  proved  by  the 
party  offering  them  in  evidence  that  they 
were  made  under  a  sense  of  impending  death, 
but  Mr.  Greenleaf  says,  section  168,  it  is  not 
necessary  that  they  should  be  stated,  at  the 
time,  to  be  so  made.  It  is  enough,  if  it 
satisfactorily  appears,  in  any  mode,  that 
they  were  made  imder  that  sanction;  whether 
it  be  directly  proved  by  the  express  language 
of  the  declarant,  or  be  inferred  from  his 
evident  danger,  or  the  opinions  of  the  med- 
ical or  other  attendants,  stated  to  him,  or 
from  his  conduct,  or  other  circumstances  of 
the  case,  all  of  which  are  resorted  to,  in 
order  to  ascertain  the  state  of  the  declarant's 
mind." 

136.  Ant  Monet. 

In  Hyatt  v,  Taylor,  42  N.  Y.  268,  it  was 
held  that  a  New  Jersey  statute  exempting 
from  liability  a  hotel  keeper  who  should 
provide  a  safe  for  "any  money,  jewels  or 
ornaments"  of  the  guests,  exempted  the  hotel 
keeper  from  liability  for  loss  of  all  money 
not  deposited  in  the  safe,  the  court  saying 
that  the  words  used  were  aptly  chosen  to 
express  the  idea  of  "any  money  without  any 
exception." 

In  the  case  of  In  re  Egan  [1899]  1  Ch. 
(Eng.)  688,  wherein  it  appeared  that  the 
only  clause  by  which  the  testatrix  disposed 
of  her  residuary  personal  estate  was:  "Any 
money  not  included  in  the  aforesaid  bequests 
that  may  be  in  my  possession  at  my  death. 
...  I  give  absolutely  to  C.  T.  W.  Penton," 
it  was  held  that  it  was  obvious  from  the 
nature  of  the  previous  bequests  that  the  tes- 
tatrix did  not  there  use  the  word  "money" 
in  the  strict  literal  signification  of  the  word 
as  denoting  cash,  and  that  the  true  view  was 
that  by  this  gift  the  testatrix  intended  to 
dispose  of  her  whole  personal  estate  which 
was  not  specifically  given. 

Under  a  Massachusetts  statute  (Rev.  Sts. 
c.  126,  sec  29)  providing  that  "if  any  clerk, 
agent  or  servant,  etc.,  shall  embezzle  or 
fraudulently  convert  to  his  own  use,  or  shall 
take  or  secrete,  with  intent  to  embezzle  and 
convert  to  his  own  use,  without  the  consent 
of  his  employer  or  master,  any  money  or 
property  of  another,"  etc.,  it  was  held  in 
Com.  V.  Steams,  2  Mete.  (Mass.)  343,  that 
the  words  "any  money  or  property  of  an- 
other" meant  that  the  property  embezzled 
should  belong  to  some  other  person  than  the 
master  or  principal,  whose  servant  or  agent 
was  charged  with  the  embezzlement. 

A  California  statute  (Act  March  11,  1897, 
St.  1897,  p.  106)  provides  as  follows: 
"Any  balance  of  pension  money  held  by  the 
board,  or  by  its  authority,  upon  the  death 
of  the  pensioner,  or  any  moneys  belong- 
ing   to    the    members    of    the   Home,    shall. 
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npan  fheir  death,  be  held  as  a  trust  fund,  to 
be  paid  by  the  board,  directly  and  without 
probate,  or  by  its  order,  to  the  widow,  minor 
diildren  or  mother  or  father  of  the  pensioner 
or  member  in  the  order  named;  and, should 
no  widow,  minor  child,  or  parent  be  dis- 
oovered  within  one  year  from  the  time  of  the 
death  of  the  pensioner  or  of  the  member, 
said  balance  or  moneys  shall  be  paid  to  the 
post  fund  of  the  Home  to  be  used  for  the 
common  benefit  of  the  members  of  the  Home 
under  the  direction  of  the  board,  subject  to 
future  reclamation  by  the  relatives  herein- 
before designated  in  the  order  named,  upon 
application  filed  by  the  one  entitled  to  the 
same  within  ^Ye  years  after  the  death  of 
said  pensioner  or  member."  In  Brownlee  ▼. 
Veterans*  Home,  22  Cal.  App.  207,  133  Pac. 
115S,  it  was  held  that  the  phrase  ''any 
moneys"  included  a  balance  of  pension  money 
in  the  possession  of  a  member  at  the  time 
of  his  death  and  not  disposed  of  by  will, 
and  that  as  it  had  not  been  devised,  it  was 
impressed  with  the  trust  created  by  the  act, 
and  the  decedent's  administrator  could  not 
recover  the  same. 

136.  Amr  Mobtgagb. 

The  Canadian  Land  Titles  Act  (§  93,  sub- 
sec.  10)  provides:  "In  case  default  has  oc- 
curred in  making  any  payment  due  under 
any  mortgage  or  in  the  observance  of  any 
covenant  contained  therein  and  under  the 
terms  of  the  mortgage  by  reason  of  such 
default  the  whole  principal  and  interest  se- 
cured thereby  shall  have  become  due  and 
payable,  the  mortgagor  may  notwithstanding 
any  provisions  to  the  contrary  and  at  any 
time  prior  to  sale  or  foreclosure  under  a 
mortgage  perform  such  covenant  or  pay  such 
arrears  as  may  be  in  default  under  the  mort- 
gage together  with  costs  to  be  taxed  by  the 
registrar,  and  he  shall  thereupon  be  relieved 
from  the  consequences  of  such  default."  Xn 
Wasson  v.  Harker,  5  Sask.  L.  Rep.  364,  22 
West.  L.  Rep.  609,  8  Dominion  L.  Rep.  88, 
it  was  held  that  the  words  "any  mortgage" 
therein  meant  any  mortgage  in  existence  at 
the  time  of  the  passage  of  the  act. 

137.  Amr  Negessaby  Ezfe278es. 

In  the  case  of  In  re  Brown,  208  Pa.  St. 
161,  57  Atl.  360^  it  appeared  that  the  tes- 
tator directed  the  payment  of  his  debts  and 
personal  expenses  and  then  provided  as  fol- 
lows: "All  the  rest,  residue^  and  remainder 
of  nay  estate,  real,  personal  and  mixed,  what- 
soever and  wheresoever  situate,  I  give,  devise, 
and  bequeath  unto  my  executors  hereinafter 
named,  in  trust,  to  hold,  invest  and  keep  the 
eame  invested,  with  power  to  change  and 
alter  my  securities  or  any  reinveBtments 
thereof,  and  to  collect,  recover  and  receive 


the  interest  and  income,  rente,  issues  and 
profits  thereof,  as  the  same  shall  accrue,  and 
after  taking  any  and  all  necessary  expenses, 
to  divide  the  said  net  income  in  equal  shares 
among"  certain  persons  named  by  him.  The 
court  held  that  the  direction  in  the  testator's 
will  to  deduct  "any  and  all  necessary  ex- 
penses" was  sufficient  to  include  the  payment 
of  the  taxes  charged  on  the  legacies,  viz.: 
the  collateral  tax,  New  York  state  transfer 
tax  and  United  States  war  tax  due  upon  the 
legacies  of  the  various  legatees,  and  that 
under  the  phraseology  of  the  will  there  was 
no  doubt  as  to  the  testator's  intention  that 
the  taxes  should  be  paid  out  of  the  gross 
income  of  the  estate. 

138.  Any  Nbglbot. 

In  Hamilton  v.  Des  Moines  Val.  R.  Go.  36 
la.  31,  the  following  instruction  was  given  to 
the  jury:  "It  is  the  law  of  Iowa  that  every 
railroad  company  shall  be  liable  for  all  dam- 
ages sustained  by  any  person,  including  em- 
ployees, in  consequence  of  any  neglect  of  the 
agents  or  by  any  mismanagement  of  the  en- 
gineers or  other  employees  of  the  corpora- 
tion to  any  person  sustaining  such  damage, 
provided  the  plaintiff  does  not  contribute  to 
the  injury  complained  of  by  his  own  want  of 
proper  care  or  by  his  own  negligence."  It 
was  objected  that  the  use  of  the  terms  "any 
neglect,"  "any  mismanagement,"  implied  that 
the  defendant  was  liable  for  the  want  of 
extraordinary  care,  and  not  for  the  want  of 
ordinary  care  only.  The  court  held  that  the 
word  any,  the  use  of  which  was  the  ground  of 
objection,  was  an  indefinite  pronominal  adjec- 
tive, and  was  used  to  designate  objects  in  a 
general  way  without  pointing  out  any  one  in 
particular,  that  it  indicated  an  indefinite 
number  but  that  it  was  not  used  to  describe 
the  qualities  or  character  of  objects  and  that 
the  language  of  the  instruction,  therefore, 
could  not  be  understood  to  lay  down  the  rule 
that  defendant  is  liable  for  the  want  of  the 
highest  care. 

In  St.  Joseph,  etc.  R.  Co.  v.  Grover,  11  Kan. 
302,  under  a  Kansas  statute  (Laws  1870,  p. 
197,  c.  93,  sec.  1),  which  provided  that 
railroads  shall  be  liable  for  all  damages 
done  to  person  or  property  when  done  "in  con- 
sequence of  any  neglect,"  the  court  held  that 
ordinary  negligence  wsa  embraced  by  the 
language  "in  consequence  of  any  neglect." 

139.  Any  Nbglioence  ob  Mismanagement. 

Under  a  statute  of  Kansas  [Laws  1870 
(sec.  28-29,  c.  84,  p.  784,  Comp.  Laws  1879, 
c.  93,  §  1)]  providing  that  "every  railroad 
company  organized  or  doing  business  in  this 
state  shall  be  liable  for  all  damages  done  to 
any  employee  of  such  company  in  consequence 
of  any  negligence  of  its  agents,  or  by  any 
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migmanagement  of  its  engineers  or  other  em- 
ployees, to  any  person  sustaining  such  dam- 
age," it  has  been  held  that  the  phrase 
"any  negligence  or  mismanagement*'  therein 
should  be  construed  to  mean  ordinary  negli- 
gence or  the  want  of  ordinary  care,  or  any 
culpable  negligence  or  any  negligence  above 
what  was  permissible,  and  to  Include  "slight 
negligence."  Kansas  City,  etc.  R.  Co.  v. 
McHenry,  24  Kan.  501;  Missouri  Pac.  R.  Co. 
v.  Haley,  25  Kan.  35;  Atchison,  etc.  R.  Co. 
V.  Shaft,  33  Kan.  521,  6  Pac.  908;  Chicago, 
etc.  R.  Co.  y.  Brown,  44  Kan.  384^  24  Pac. 
497. 

140.  Any  Numbeb. 

In  Harris  v.  Allen,  15  Fed.  106,  in  constru- 
ing a  statement  by  a  patentee  in  his  specifi- 
cations that  "any  number  of  the  springs  may 
be  removed,  and  rings  put  in  their  places," 
the  court  held  that  the  words  "any  number," 
as  there  used,  might  be  held  to  include  all. 

141.  Ant  Offense. 

In  Mullin  v.  Spangenberg,  112  111.  140,  the 
jury  were  instructed  that  if,  from  the  evi- 
dence, they  believed  "that  the  plaintiff  had 
not  committed  'any  offense  alleged  in  the 
defendants'  pleas,'  and  that  both  of  the  de- 
fendants concurred  in  laying  hands  on  him 
and  arresting  him,  then  the  jury  should  find 
both  the  defendants  guilty,  and  assess  the 
plaintiff's  damages."  It  was  objected  that 
the  expression  "any  offense"  was  used  in  the 
sense  of  "one  out  of  many."  The  court  held 
the  objection  hypercritical  and  declared  that 
the  expression  "liad  not  committed  any  of- 
fense alleged  in  the  defendants'  pleas"  ob- 
viously meant  the  same  as  if  the  language 
had  been,  "had  committed  no  one  of  the 
offenses,"  etc.,  and  that  the  jury,  no  doubt 
so  understood  it. 

The  English  Larceny  Act  (§  116),  which, 
after  providing  that  "in  any  indictment  for 
any  offense  punishable  \mder  this  act,  and 
committed  after  a  previous  conviction  .  .  . 
it  shall  be  sufficient,  after  charging  the  sub- 
sequent offense,  to  state  the  circumstances," 
contains  the  following:  "And  the  proceed- 
ings upon  any  indictment  for  commit^ng  any 
offense  after  a  previous  conviction  or  con- 
victions shall  be  as  follows."  In  Faulkner  v. 
Rex  [19051  2  K.  B.  76,  it  was  held  that  the 
words  "any  offense"  were  general  and  ought 
not  to  be  treated  as  limited  to  "any  offense 
punishable  under  this  act,"  but  as  extending 
to  offenses  of  all  kinds. 

142.  Ant  Offensivb  ob  DisoBDiaBLT  Aor. 

In  People  v.  Weiler,  179  N.  Y.  46,  71  N.  E. 
462,  1  Ann.  Cas.  155,  reversing  89  App.  Div. 
611,  85  N.  Y,  S.  1140,  a  private  detective 


who  followed  a  person  in  an  inoffensive 
manner  was  held  not  to  be  guilty  under  a 
statute  (Penal  Code  §  675)  penalizing  one 
who  shall  by  "any  offensive  or  disorderly  act" 
annoy  or  interfere  with  any  person. 

143.  Ant  Office. 

In  U.  S.  V.  Morse,  3  Story  87,  27  Fed.  Cm. 
No.  15,820,  the  question  was  as  to  the  proper 
interpretation  to  be  given  the  worda  "in  any 
office  or  capacity"  as  used  in  the  Act  of 
Congress  of  May  7,  1822,  c.  107  §15  (3  Stat. 
695)  providing  "that  the  secretary  of  the 
treasury  may  from  time  to  time  limit  and  fix 
the  niimber  and  compensation  of  the  clerks  to 
be  employed  by  any  collector,  naval  officer,  or 
surveyor,  and  may  limit  and  fix  the  compen- 
sation of  any  deputy,  of  such  collector,  naval 
officer  or  surveyor;  .provided,  that  no  such 
deputy  in  any  of  the  districts  of  Boston  and 
Charlestown,  New  York,  Philadelphia,  Balti- 
more, Charleston,  Savannah,  or  New  Orleans, 
shall  receive  more  than  one  thousand  five 
hundred  dollars,  nor  any  such  other  deputy 
more  than  one  thousand  dollars,  for  any  serv- 
ices he  may  perform  for  the  United  States  in 
any  office  or  capacity."  The  court  held  that 
while  they  might  well  be  interpreted  to  mean 
in  any  one  office  or  capacity,  nevertheless 
they  should  be  read  as  if  they  were  "in  any 
such  office  or  capacity,"  as,  where  the  words 
of  a  statute  are  loose  or  obscure,  and  admit 
of  two  interpretations,  that  construction 
should  be  adopted  which  was  in  favor  of  the 
officer  who  performed  the  duties  of  two  in- 
dependent offices. 

It  has  been  held  that  the  words  "any 
office  of  public  trust,"  as  used  in  the  Kansas 
Bill  of  Rights  (§7)  which  provides:  "No  re- 
ligious test  or  property  qualification  shall 
be  required  for  any  office  of  public  trust,  nor 
for  any  vote  at  any  election"  (Gen.  Stat 
1901,  sec.  89),  relate  only  to  the  offices  pro- 
vided for  in  that  instrument  and  have  no 
application  to  officers  chosen  for  a  public 
corporation  created  by  statute,  such  as  a 
drainage  district.  State  v.  Monahan,  72  Kan. 
492,  7  Ann.  Cas.  661,  84  Pac.  130,  115  Am. 
St.  Rep.  224. 

144.  Ant  Officer. 

The  Iowa  Code  (§  627)  provides:  **If 
the  ballots  for  any  officer  are  found  to  ex- 
ceed the  niimber  of  the  voters  in  the  poll 
lists,  that  fact  shall  be  certified  with  the 
number  of  the  excess  in  the  return,  and  if  it 
be  found  that  the  vote  of  the  precinct  where 
the  error  occurred  would  change  the  result 
in  relation  to  a  county  officer,  if  the  person 
elected  were  deprived  of  so  many  rotes,  then 
the  election  shall  be  set  aside  as  to  him  in 
the  precinct  where  such  excess  occurs,  and  a 
new  election  ordered  therein;     .    .    .    but  if 
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the  error  ocour  in  relation  to  a  township 
officer,  the  trustees  may  order  a  new  election 
or  not,  in  their  discretion.  If  the  error  be 
in  relation  to  a  district  or  state  officer, 
the  error  and  the  number  of  the  excess  are  to 
be  certified  to  the  state  canvassers,  and  if  it 
be  found  that  the  error  would  affect  the  re- 
sult as  above,  a  new  vote  shall  be  ordered  in 
the  precinct  where  the  error  happened,"  etc. 
In  Rankin  y.  Pitkin,  50  la.  313,  it  was 
held  that  the  words  "any  officer"  referred  to 
any  district^  state,  county  or  township  officer, 
and  that  "any  officer"  meant  any  officer  of  one 
or  more  of  the  several  classes  for  whom  there 
was  foimd  to  be  an  excess  of  ballots. 

In  a  prosecution  of  a  chosen  freeholder 
under  the  New  Jersey  statute  (Rev.  N.  J.  p. 
253)  providing  that  "if  any  officer  of  any 
city,  township,  ward  or  county  of  this  state, 
shall  hereafter  obtain  .  .  .  any  sum  or 
sums  of  money,"  etc.,  '*fr(»n  any  such  city, 
township,  ward  or  county,  or  from  this  state, 
not  lawfully  and  justly  due  to  said  officer  at 
the  time  of  obtaining  the  same,  he  shall  be 
deemed  guilty  of  a  high  misdemeanor,"  etc., 
it  was  held  in  State  v.  Crowley,  39  N.  J.  L. 
264,  that  M  a  freeholder  was  an  officer  of 
the  county,  he  was  included  by  the  words  of 
the  act,  "any  officer"  of  the  county  and  the 
indictment,  therefore,  properly  charged  the 
defendant  as  an  officer  of  the  county. 

The  charter  of  the  city  of  Waoo  provides 
inter  alia  as  follows:  "  'Art.  273.  The  city 
council  shall  have  power  to  remove  any  officer 
for  incompetency,  corrupticm,  misconduct  or 
malfeasance  in  office,  after  due  notice  and  an 
opportunity  to  be  heard  in  his  defense.'  'Art. 
274.  In  addition  to  the  foregoing  power  of 
removal,  the  city  council  shall  have  power, 
at  any  time,  to  remove  any  officer  of  the  cor- 
poration elected  by  them,  by  resolution  de- 
claratory of  its  want  of  confidence  in  said 
officer,  provided  that  two-thirds  of  the  alder- 
men elected  vote  in  favor  of  said  resolution.' " 
In  Riggins  v.  Richards,  97  Tex.  229,  77  S.  W. 
946,  it  was  held  that  the  phrase  "any  officer'' 
as  used  in  article  273  did  not  mean  the  same 
as  "any  officer"  in  article  274,  but  included 
officers  elected  by  the  voters  of  the  city. 

In  construing  an  English  statute  (12  ^  13 
Vict.  c.  106,  §  113)  penalizing  the  arrest  of 
a  bankrupt  protected  by  a  certificate,  it  has 
been  held  that  the  words  "any  officer"  must 
be  confined  to  the  officer  who  arrests  a  bank- 
rupt, and  does  not  include  a  gaoler  who  de- 
tains him.  Myers  v.  Veitch,  L.  R.  4  Q.  B. 
649,  38  L.  J.  Q.  B.  316. 

In  Larose  v.  Rex,  31  Can.  Sup.  Ct.  206, 
construing  the  Canadian  Exchequer  Court  Act 
(50  9l  51  Vict.  e.  16,  sec.  19,  clause  c.)  pro- 
viding that  the  Exchequer  court  shall  have 
exclusive  original  jurisdiction  to  hear  and  de- 
termine claims  against  the  Crown  arising 
out  of  any  death  or  injury  to  the  person  or 
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to  property  on  any  public  work  resulting 
from  negligence  of  "any  officer  or  servant  of 
the  Crown,  while  acting  within  the  scope  of 
his  duties  or  employment,"  it  was  held  that 
the  words  "any  officer  or  servant  of  the 
Crown"  did  not  include  the  officers  or  men 
of  the  milita. 

145.  Anyone. 

In  sustaining  an  indictment  under  the 
Federal  statute  (Act  of  March  1,  1895,  c. 
145,  §  8,  28  Stat.  697,  3  Fed.  St.  Ann.  424) 
forbidding  the  sale  or  giving  away  of  in 
toxicants  in  Indian  territory  "to  anyone, 
the  court  said  in  Parmenter  v.  U.  S.  6  Indian 
Ter.  530,  98  S.  W.  340,  that  there  could 
hardly  be  a  more  general  or  comprehensive 
description  than  by  the  word  "anyone"  as 
used  in  the  statute. 

146.  Anyone  AppoiNTia). 

In  O'Neil  v.  Mansfield,  47  Misc.  516,  95 
K.  Y.  S.  1009,  it  was  held  that  the  power 
given  to  a  mayor  to  remove  "anyone  appoint- 
ed to  office  by  him"  did  not  refer  to  an  in- 
dividual appointment  by  a  particular  incum- 
bent but  to  those  officers  who  were  appointed 
by  the  mayor. 

147.  Any  Onb  Cbeditob. 

Under  an  Indiana  statute  (2  Rev.  St.  473, 
§  122)  providing  that  "justices  may  issue 
writs  of  attachment  against  the  personal 
property  of  a  debtor,"  etc.,  "when  the  amount 
claimed  by  any  one  creditor  does  not  exceed 
one  hundred  dollars,"  etc.,  it  was  held  in 
State  V.  King,  5  Ind.  439,  that  the  phrase 
"any  one  creditor"  should  be  interpreted  to 
mean  any  one  claiming  under  the  same  bond 
and  affidavit,  and  that  each  claim  thus  filed 
was  a  separate  suit,  but  that  the  filing  of 
three  different  claims,  each  within  the  juris- 
diction, and  each  accompanied  with  a  bond 
and  affidavit,  by  the  same  party,  would  not  be 
taken  notice  of,  as  of  course,  and  in  a  col- 
lateral way,  for  the  purpose  of  affecting  the 
jurisdiction. 

148.  Ant  One  Month. 

In  In  re  Rahinovitch,  31  Ont.  L.  Rep.  88, 
the  court  construed  a  lease  made  under  the 
Canadian  Short  Forms  of  Leases  Act,  for  a 
term  of  one  year  to  be  computed  from  the 
12th  April,  1912,  which  contained  the  fol- 
lowing provisicm:  "And  it  is  declared  and 
agreed  ^at  either  party  shall  have  power  to 
terminate  this  tenancy  at  the  end  of  any  one 
month  by  giving  to  the  other  one  month's 
notice  to  that  effect,  and  on  such  notice  be- 
ing given  said  tenancy  shall  be  terminated 
in  the  same  manner  as  if  the  original  demise 
had  ended  at  said  date,"  etc.     It  was  held 
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that  the  words  "at  the  end  of  any  one 
month*'  meant  at  the  end  of  any  month  of 
the  tenancy  and  not  at  the  end  of  any  calen- 
dar month. 

149.  Ant  Oite  Yeas. 

n  In  U.  S.  V.  Dickson,  15  Pet.  141,  10  U.  S. 
(L.  ed.)  689,  it  was  held  that  the  words  "any 
one  year"  as  used  in  the  Act  of  Congress 
of  April  20th,  1818,  providing  that  "the  whole 
amount  which  any  receiver  of  public  moneys 
shall  receive,  under  the  provisions  of  this 
act,  shall  not  exceed  for  any  one  year,  the 
sum  of  three  thousand  dollars,"  meant  any 
one  year  calculated  from  the  date  of  the 
commission  of  the  receivers,  and  not  to  mean 
any  one  year  commencing  with  the  calendar 
year. 

150.  Ant  Order. 

By  the  terms  of  the  act  creating  the  com- 
merce court  (Act  June  18,  1910,  c.  309,  sec. 
207,  36  Stat.  539,  Fed.  St.  Ann.  1912  Supp. 
218),  exclusive  jurisdiction  of  these  several 
kinds  of  cases,  among  others,  was  conferred 
upon  it:  "First.  All  cases  for  the  enforce- 
ment, otherwise  than  by  adjudication  and 
collection  of  a  forfeiture  or  penalty  or  by 
infliction  of  criminal  punishment,  of  any 
order  of  the  Interstate  Commerce  Commis- 
sion other  than  for  the  payment  of  money. 
Second.  Cases  brought  to  enjoin,  set  aside, 
annul,  or  suspend,  in  whole  or  in  part,  any 
order  of  the  Interstate  Commerce  Commis- 
sion." In  Southern  R.  Co.  v.  U.  S.  193  Fed. 
664,  the  court  said:  "The  language  which 
defines  an  order  which  may  be  affected  by 
decree  of  this  court  is  unrestricted;  'any 
order'  which  is  involved  in  a  direct  suit  to 
enjoin,  set  aside,  annul,  or  suspend,  provided 
always  it  is  a  case  where  a  circuit  court 
formerly  possessed  jurisdiction  to  annul,  set 
aside,  or  suspend.  And  that  prior  to  Jime 
18,  1910,  the  circuit  courts  had  jurisdiction 
is  evident,  for  the  language  of  section  16  of 
the  Interstate  Commerce  Act,  as  amended  by 
the  Hepburn  Act  of  June  29,  1906,  expressly 
vested  in  such  courts  power  to  hear  and  de- 
termine suits  to  enjoin,  set  aside,  annul,  or 
suspend  any  order  of  the  commission.  We 
cannot  read  into  the  clause  which  confers 
jurisdiction  upon  this  court  words  of  limita- 
tion other  than  those  which  formerly  circum- 
scribed the  powers  of  the  circuit  courts, 
nor  can  we  except  from  described  kinds  of 
cases  where  injunction,  annulment,  or  sus- 
pension may  be  had  orders  for  the  payment  of 
money.  .  .  .  We  need  go  no  further  now 
than  to  hold  that  since  the  approval  of  the 
act  creating  this  court,  a  Carrier  which  is 
ordered  to  pay  damages,  and  which  could 
have  gone  to  the  circuit  court  in  equity  to 
have  such  an  order  annulled  or  enjoined,  has 


now  the  right  to  ask  this  court  to  enjoin  or 
annul  or  suspend  such  an  order,  provided  al- 
ways it  can  show  grounds  for  equitable  relief. 
And  as  the  jurisdiction  of  this  court  over  such 
a  case  is  exclusive,  it  follows  that  no  other 
court  can  entertain  a  bill  in  equity  for  the 
direct  purposes  of  annulment  or  suspension 
as  aforesaid.  ...  In  actual  practice, 
where  law  and  equity  courts  are  invoked, 
there  may  arise  some  opportunity  for  varying 
views  upon  the  validity  of  an  order  of  the 
Commission.  Surely,  though,  instances  of 
divergencies  will  not  happen  more  often  than 
they  do  under  any  system  where  separation 
of  law  and  equity  obtains,  and  in  any  event 
are  not  of  such  serious  apprehension  as  to 
justify  a  construction  of  the  statute  which 
would  subtract  from  the  lawful  authority 
deliberately  conferred  by  Congress  upon  this 
court  exclusively  to  enjoin,  set  aside,  annul, 
or  suspend,  in  whole  or  in  part>  'any  order' 
of  the  Commission." 

A  statute  of  Indiana  [Acts  1905,  p.  83,  §  6 
(sec.  405  and  Bums  1905)]  provides,  among 
other  things,  that  "if  any  such  railroad  com- 
pany or  other  corporation  or  party  in  interest 
shall  be  dissatisfied  with  any  order  or  regu- 
lation of  said  commission  respecting  the  lo- 
cation or  construction  of  sidings,  switches  or 
connections  between  railroads,  or  the  cross- 
ing of  one  railroad  by  another,  . 
such  dissatisfied  company  or  party  may,  with- 
in thirty  days  after  any  such  order  or  regu- 
lation has  been  made,  file  a  written  petition," 
etc.  In  Grand  Trunk  Western  R.  Co.  v.  Rail- 
road Commission,  40  Ind.  App.  168,  81  N.  E. 
524,  it  was  held  that  the  term  "any  order 
or  regulation  .  .  .  respecting  .  .  .  the 
crossing  of  one  railroad  by  another"  was 
broad  enough  to  include  orders  made  by  the 
railroad  commissions  installing  interlocking 
plants  for  the  purpose  of  protecting  such 
crossings. 

In  Leduc  v.  Ward,  20  Q.  B.  D.  (Eng.)  475, 
57  L.  J.  Q.  B.  379,  58  L.  T.  N.  S.  908,  36  W.  R. 
537,  4  Times  L.  Rep.  313,  in  construing  the 
clause  of  a  charter  giving  liberty  to  call  at 
any  ports  in  any  order,  Lord  Esher,  M.  R. 
said:  "I  believe  the  term  has  always  been 
interpreted  to  mean  that  the  stiip  may  call 
at  such  ports  as  would  naturally  and  usually 
be  ports  of  call  on  the  voyage  named.  If 
the  stipulation  were  only  that  she  might 
call  at  any  ports,  the  invariable  construction 
has  been  that  she  would  only  be  entitled  to 
call  at  such  ports  in  their  geographical 
order;  and  therefore  the  words  'in  any  order' 
.  .  .  frequently  added,  but  in  any  case  it 
appears  to  me  that  the  ports  must  be  ports 
substantially  on  the  course  of  the  voyage. 
It  follows  that,  when  the  defendants'  ship 
went  off  the  ordinary  track  of  a  voyage  from 
Fiune  to  Dunkirk  to  a  port  not  on  the  course 
of  that  voyage,  such  as  Glasgow,  there  was 
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s  defviatioD,  and  she  was  then  on  a  voyage 
different  from  that  oontraeted  for  to  which 
the  excepted  perils  clause  did  not  apply; 
and  therefore  the  shipowners  are  responsible 
for  the  loss  of  the  goods.** 

161.  Ant  Othsb. 

a.  OmaraXly, 

"And  so  if  the  defendant  will  admit  an 
appeal  to  be  good,  which  is  brought  by  a 
woman  of  the  death  of  her  father,  yet  the 
court  ought  to  abate  it,  as  it  is  there  also 
holden,  because  the  statute  Mag.  Cha.  cap. 
34,  says,  none  shall  be  taken  or  imprisoned 
upon  the  appeal  of  a  woman  for  the  death 
of  any  other  than  of  her  husband."  Par- 
tridge T.  Strange,  1  Plowd.  77,  76  Eng.  Rep. 
(Reprint)   123. 

In  Sloan  v.  Whitman,  6  Cush.  (Mass.)  632, 
wherein  it  appeared  that  a  power  of  attorney 
gave  authority  "to  demand  my  just  right 
of  dower  to  be  assigned  to  me,  in  any  and 
all  of  the  before  mentioned  premises  or  any 
other,"  but  did  not  mention  the  premises,  it 
was  held  that  it  was  defective  and  that  the 
terms,  ''or  any  other,"  added  nothing  to  its 
meaning,  no  premises  being  described. 

b.  Any  Other  Act, 

The  Canadian  Criminal  Procedure  Act 
(32-33  Vict.  ch.  29)  declared  that  divers 
acts  had  been  psflsed  assimilating,  amending, 
and  consolidating  certain  provisions  of  the 
statute  law  of  the  several  provinces,  and  ez- 
tending  them  to  all  Canada,  and  that  it  was 
expedient  to  assimilate,  etc.,  the  provisions 
of  the  statute  law  respecting  procedure  and 
other  matters  not  included  in  said  acts.  In 
the  interpretation  clause,  sec.  1,  sub.  6,  it  is 
declared  that  the  expression,  ''any  act'*  or 
"any  other  act,'*  in  this  act,  shall  include  any 
act  passed  or  to  be  passed  by  the  Parliament 
of  Canada,  or  by  the  legislature  of  the  late 
provinces  of  Canada,  or  passed  or  to  be  passed 
by  the  legislature  of  any  province  of  Canada 
.  .  .  unless  there  be  something  in  the 
subject  or  context  inconsistent  with  such 
conetructioii.    Reg.  v.  O'Rourke,  1  Ont^  464. 

c.  Any  Other  Aoiion, 

Under  the  proviso  of  a  South  Carolina 
statute  (Code  of  Laws,  Vol.  1,  §  3096)  rega- 
lating  costs  in  any  action  "for  as8ault>  bat- 
tery, false  imprisonment,  libel,  slander,  mar 
licious  prosecution,  criminal  conversation  or 
seduction,  or  in  any  other  action  for  damsges 
for  torts,"  it  was  held  in  Vassey  v.  Spake, 
83  S.  C.  566,  65  S.  E.'825,  that  the  language 
"in  any  other  action  for  damages  for  torts" 
did  not  include  an  action  of  malicious  tres- 


pass quare  clausum  fregit,  in  which  an  issue 
of  title  was  raised  and  adjudicated. 

d.  Any  Other  Article. 

Under  the  English  Prison  Act,  1865  (§37), 
providing  that  every  person  who,  with  in- 
tent to  facilitate  the  escape  of  any  prisoner, 
conveys  or  causes  to  be  conveyed  into  any 
prison  "any  mask,  dress,  or  other  disguise, 
or  any  letter,  or  any  other  article  or  thing," 
shall  be  guilty  etc.,  it  has  been  held  that  a 
crowbar  is  included  by  the  words  "or  any 
other  article  or  thing."  Reg.  v.  Payne,  L.  R. 
1  0.  C.  27. 

e.  Any  Other  Bailee. 

It  has  been  held  that  the  words  "or  any 
other  bailee"  as  used  in  the  Georgia  Code  of 
1882  (§  4422  now  sec.  191  of  the  Pens!  Code) 
are  not  restricted  to  bailees  ejusdem  generis 
with  factors,  commission  merchants,  ware* 
housekeepers,  wharfingers,  wagoners,  stage- 
drivers,  common  carriers,  but  include  any 
person  with  whom  money  or  any  other  thing 
of  value  is  deposited.  Cody  v.  State,  100  (H. 
106,  28  S.  E.  106;  Belt  v.  State,  103  Qa. 
12,  29  S.  E.  461;  McCrory  v.  State,  11  Ga. 
App.  787,  76  S.  E.  163.  Compare  Sanders  v. 
State,  86  Ga.  717,  12  S.  E.  1068. 

f.  Any  Other  BtUldmy, 

In  construing  the  phrase  "or  any  other 
building"  as  used  in  a  Wisconsin  statute 
(Stats.  1898,  §  4409)  making  it  an  offense 
to  "break  snd  enter  in  the  nighttime  any 
office,  shop  or  warehouse  'or  any  other  build- 
ing* not  adjoining  to  or  occupied  with  a 
dwelling  house,  .  .  .  with  intent  to  com- 
mit the  crime  of  murder,  rape,  robbery,  lar- 
ceny or  any  other  felony,"  it  was  held  in 
Howard  v.  State,  139  Wis.  529,  121  N.  W. 
133,  that  it  was  not  intended  to  include  a 
schoolhouse  or  other  building  erected  or  em- 
ployed for  public  uses. 

g.  Any  Other  Case, 

A  New  Hampshire  statute  (Rev.  Stat.  e. 
192)  granted  a  review  as  a  matter  of  right, 
"in  any  civil  action  in  the  court  of  common 
pleas  in  which  an  issue  of  fact  has  been 
joined  and  judgment  rendered"  and  provided 
that  a  review  might  be  allowed  "in  any 
other  case,  when  it  shall  appear  that  justice 
has  not  been  done  through  any  accident, 
mistake  or  misfortune."  In  Coburn  v. 
Rogers,  32  N.  H.  372,  it  was  held  that  the 
authority  of  the  court  to  grant  a  review  on 
the  ground  of  injustice  done  through  acci- 
dent, mistake  or  misfortune,  was  not  limited 
to  actions  other  than  those  in  which  a  review 
was  given  as  matter  of  right;  and  that  the 
expression,  "in  any  other  case,"  used  in  that 
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Bection,  was  to  be  understood  aa  meaning, 
in  any  other  ease  of  injnatice  happening 
through  accident,  mistake  or  misfortune  than 
such  as  the  party  might  have  had  opportuni- 
ty to  remedy  by  resorting  to  the  right  of  re- 
view. 

h.  Any  Other  Owuae, 

In  Mankato  v.  Barber  Asphalt  Pav.  Co.  142 
Fed.  329,  73  C.  C.  A.  439,  it  appeared  that 
the  original  specifications  in  a  contract  for 
street  improvements,  read  as  follows:  "If 
during  that  period  it  is  found  that  the  pave- 
ment is  defective  from  overbuming  or  im- 
proper mixing  of  material,  or  any  other  cause, 
or  that  the  work  has  been  done  in  an  un- 
skilful manner,"  the  contractor  shall,  etc 
The  court  held  that  the  general  words,  "or 
any  other  cause,"  by  the  familiar  rule  of 
construction  expressed  by  the  maxim  noscitur 
a  sociis,  did  not  enlarge  the  scope  of  the 
particular  words  in  the  midst  of  which  they 
appeared. 

In  Edson  y.  Hayden,  20  Wis.  682,  in  con- 
struing the  provisions  of  a  Wisconsin  statute 
(Rev.  St.  c  96,  §  4)  providing  that  "any  mar- 
ried woman  whose  husband,  either  from 
dnmkenness,  profligacy  or  any  other  cause, 
shall  neglect  or  refuse  to  provide  for  her  sup- 
port or  the  support  and  education  of  her 
children,  shall  have  the  right  in  her  own  name 
to  transact  business,  and  to  receive  and 
collect  her  own  earnings,  and  the  earnings 
of  her  own  minor  children,"  the  court  held 
that  the  words  "or  from  any  other  cause," 
following  "drunkenness,  profligacy,"  must  be 
limited  to  vices  ejusdem  generis,  or  to  con- 
duct tending  to  the  same  result,  and  that 
mere  poverty,  sickness,  intellectual  inferiority, 
or  physical  inability  of  the  husband,  not 
caused  by.  vice,  were  not  alone  sufiicient  to 
enable  the  wife  to  act  as  a  feme  sole,  or  bring 
her  within  the  provisions  of  the  statute, 
though  it  might  be  that  laziness,  idleness  or 
indolence  would. 

In  New  York  Coal  Co.  v.  New  Pittsburgh 
Coal  Co.  86  Ohio  St.  140,  99  N.  E.  198, 
it  appeared  that  a  clause  in  a  lease  provided 
as  follows:  "It  is  hereby  understood  and 
agreed  by  and  between  the  parties  hereto, 
that  in  case  and  so  long  as  it  shall  be  im- 
possible to  mine  and  remove  said  amount  by 
reason  of  strikes,  lockouts,  fires,  floods  or  any 
other  cause  beyond  the  control  of  the  second 
party,  lack  of  transportation  facilities  ex- 
cepted, the  said  minimum  shall  not  apply." 
It  was  held  that  the  rule  of  ejusdem  generis 
applied  and  that  the  words  "or  any  other 
cause  beyond  the  control"  of  the  second  party 
meant  temporary  causes  interfering  with  the 
mining  and  removal  of  the  coal,  or  to  causes 
kindred  to  or  of  the  same  class  as  those 
specifically  enumerated. 


In  Langstaff  v.  Rook,  13  Mo.  579,  oonstru- 
ing  an  act  concerning  Boats  and  Vessels 
(Code  187,  sec.  36),  providing  that  one  or 
more  joint  owners  of  any  boat,  might  sue 
the  boat  for  supplies  furnished,  money  ad- 
vanced, etc.,  and  later  referring  to  the  causes 
of  action  which  will,  warrant  part  owners  in 
suing,  by  the  general  phrase  "any  other  cause 
of  indebtedness  whatever,"  it  was  held  that 
this  language  must  be  understood  as  being 
limited  to  such  causes  of  indebtedness  as  had 
been  previously  enumerated  in  the  first  sec^ 
tion  and  no  other. 

In  Borthwiok  v.  Elderslie  Steamship  Ca. 
[1904]  1  K.  B.   (Eng.)   319,  73  L.  J.  K.  B. 
240,  affia-med  [1905]  A.  C.  93,  74  L.  J.  K.  B. 
338,  92  L.  T.  N.  S.  274,  63  W.  R.  401,  10 
Com.  Law  109,  it  appeared  tiiat  a  clause  in 
a  bill  of  lading  provided  that  the  shipowners 
should  not  be  liable  "for  the  condition  of 
goods  shipped  under  this  bill  of  lading,  nor 
for  any  loss  or  damage  thereto,  whether  aris- 
ing from  failure  or  breakdown  of  machinery, 
insulation,  or  other  appliances,  refrigerating 
or  otherwise,    ...    on  or  from  any  other 
cause  whatsoever,  whether  arising  from  a  de- 
fect existing  at  the   commencement  of  the 
voyage  or  at  the  time  of  shipment  of  the 
goods  or  not,"  and  subsequently  dealt  with 
"the  consequence  of  any  act,  neglect,  default, 
or  error  in  judgment  of  the  master,  officers, 
engineers,   refrigerating   engineers,   crew,    or 
other  persons  in  the  service  of  the  owners 
or  charterers."    It  was  held  by  Lord  Alver- 
stone  that,  having  regard  to  the  position  of 
the  words  "or  from  any  other  cause  whatso- 
ever," the  language  could  not  be  regarded  a* 
framed  with  a  view  to  excluding  once'^nd 
for  aU  any  liability  for  lose  or  damage  oc- 
casioned   by   unseaworthiness   of   the   ship; 
that  since  the  words  immediately  followed 
part  of  the  clause  which  related  specially  to 
"failure  or  breakdown  of  machinery,  insula- 
tion,  or   other   appliances,    refrigerating   or 
otherwise,"   it   was   clear   that  they  should 
be  construed  as  relating  to  matters  ejusdem 
generis  with  such  failure  or  breakdown,  and 
not   as   a  general    provision   exempting   the 
shipowners  altogether  from  any  liability  for 
unseaworthiness. 

In  Flovd-Jones  v.  Schaan,  109  N.  Y.  S. 
362,  it  was  held  that  a  provision  in  a  lease 
permitting  a  surrender  by  the  tenant  if  the 
building  was  so  injured  "by  the  elements  or 
any  other  cause"  as  to  be  untenantable,  ex- 
tended to  injury  by  natural  causes  only  and 
did  not  authorize  a  surrender  because  of  vi- 
bration caused  by  machinery. 

In  Herboth  v.  American  Radiator  Co.  145 
Mo.  App.  484,  123  S:  W.  533,  it  appeared  that 
a  proviso  in  a  lease  expressly  excepted  from 
the  obligation  to  repair,  injury  due  to  natural 
wear  and  decay;  but  imposed  the  duty  to 
repair  damage  done  to  the  buildings  by  the 
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negligence  of  cariployeee,  careless  usage,  "or 
from  any  other  cause  whatever."  It  was  held 
that  the  words  "any  other  cause  whateyer" 
must  be  read  in  connection  with  the  prior 
exception  of  natural  wear  and  decay,  and 
must  mean  any  cause  except  the  latter. 

i.  Any  Other  Dtuig^rouB,  etc.,  Estahliahmeni, 

In  Grimm  v.  Krahmer,  ll2  App.  Div.  489, 
9S  N.  Y.  S.  523,  the  action  was  on  a  covenant 
in  a  deed  not  to  "erect,  suffer  or  permit  on 
the  premises  hereby  granted  or  any  part 
thereof  any  brewery,  distillery,  slaughter- 
bouse,  soap,  candle,  starch,  varnish,  vitriol, 
glue,  ink  or  turpentine  factory  or  any  factory 
for  tanning,  dressing  or  preparing  skins, 
hides,  or  leather  or  any  other  dangerouSi 
noxious  or  offensive  establishment  whatso- 
ever." It  appeared  that  the  defendant  was 
erecting  in  lieu  of  the  old  building  used  as 
a  veterinary  hospital,  a  brick  and  stone  struc- 
ture of  one  story  to  be  used  for  the  same 
purpose,  which  was  to  be  highly  sanitary  in 
its  construction.  The  court  said:  "Whether 
or  not  the  proposed  building  will  be  a  'dan- 
gerous, noxious  or  offensive  establishment,' 
can  only  be  disclosed  when  it  is  erected  and 
used.  .  .  .  This  covenant  is  not  one  that 
restricts  a  business  which  would  be  injurious 
or  offensive  to  the  neighboring  inhabitants, 
but  after  specifying  several  specific  uses  to 
which  the  property  is  not  to  be  put,  couples 
with  such  restricted  uses  any  other  danger- 
ous, noxious  or  offensive  establishment  what- 
soever; and  while  the  construction  of  this 
covenant  would  not  be  governed  by  the  gen- 
eral laws  as  to  nuisances,  but  by  the  force 
and  effect  of  the  covenant,  there  must  be  evi- 
dence to  justify  the  finding  that  the  building 
or  business  to  be  conducted  by  the  defendant 
is  dangerous,  noxious  or  offensive.' 
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j.  Any  Other  DcngerwM  W&kpon, 

Under  a  Louisiana  statute  (Rev.  St.  §  932) 
prohibiting  the  carrying  of  certain  weapons 
"or  any  other  dangerous  weapon,"  it  was  held 
in  State  v.  Brown,  41  La.  Ann.  345,  6  So. 
541,  that  the  words  quoted  referred  to  other 
weapons  not  included  in  the  description,  but 
of  the  same  class. 

k.  Any  Other  Entertainment, 

In  Matter  of  Hammerstein,  67  Misc.  52, 
108  N.  Y.  S.  197,  the  court  construed  the 
following  provision  of  the  New  York  City 
charter:  "It  shall  not  be  lawful  to  exhibit 
on  the  first  day  of  the  week,  commonly  called 
Sunday,  to  the  public,  in  any  building,  gar- 
den, grounds,  concert  room  or  other  room  or 
place,  within  the  city  of  New  York,  any  inter- 
lude, tragedy,  comedy,  ■  opera,  ballet,  play, 
farce,  n^^o  minstrelsy,  negro  or  other  danc- 


ing or  any  other  entertainment  of  the  stage, 
or  any  part  or  parts  therein,  or  any  eques- 
trian circus  or  dramatic  performance,  or  any 
perfornmnce  of  jugglers,  acrobats  or  rope 
dancing,"  etc  It  was  held  that  the  phrase 
"any  other  entertainment"  forbade  all  per- 
formances of  any  character  in  a  place*  of  pub- 
lic amusement  on  a  Sunday,  and  was  not  to 
be  restricted  by  the  rule  of  ejusdem  generis. 
And  in  New  York  City  v.  Eden  Musee 
Amer.  Co.  102  N.  Y.  593,  8  N.  E.  40,  in  con- 
struing a  precisely  similar  statute,  it  was 
said  that  the  phrase  "any  other  entertain- 
ment of  the  stage"  was  evidently  meant  to 
include  all  classes  of  public  exhibitions  such 
as  were  usually  conducted  on  a  stage  for 
the  observation  and  amusement  of  the  public. 

1.  Any  Other  Estate. 

In  Miller  v.  Miller,  91  Kan.  1,  136  Pac. 
953,  L.R.A.  1915A  671,  in  construing  a  Kan- 
sas statute  (Gen.  Stat.  1868,  ch.  22,  sec. 
3),  providing  that  conveyances  of  land,  or  of 
"any  other  estate  or  interest  therein,"  may 
be  made  by  deed,  executed  by  any  per8<»i 
having  authority  to  convey  the  same,  or  by 
his  agent  or  an  attorney,  and  may  be  acknowl- 
edged and  recorded  as  herein  directed,  with- 
out any  other  act  or  ceremony  whatever," 
it  was  held  that  the  words,  "any  other  estate 
or  interest  therein,"  included  estates  of  free- 
hold and  less  than  freehold,  of  inheritance 
and  not  of  inheritance,  absolute  and  limited, 
present  and  future,  vested  and  contingent, 
and  any  other  kind  a  grantor  might  choose 
to  invent,  consistent,  of  course,  with  public 
policy. 

m.  Any  Other  Felony, 

A  Federal  statute  (Rev.  St.  §  819,  4  Fed. 
St.  Ann.  745)  provides:  "When  the  offense 
charged  is  treason  or  a  capital  offense^  the 
defendant  shall  be  entitled  to  twenty  and 
the  United  States  to  five  peremptory:  chal- 
lenges. On  the  trial  of  any  other  felony,  the 
defendant  shall  be  entitled  to  ten  and  the 
United  States  to  three  peremptory  challenges, 
and  in  all  other  cases,  civil  and  criminal, 
each  party  shall  be  entitled  to  three  peremp- 
tory challenges,"  etc.  In  U.  S.  v.  Copper- 
smith, 4  Fed.  198,  2  Flipp.  546,  it  was  held 
that  by  the  words  "any  other  felony"  Con- 
gress intended  to  designate  offenses  other 
than  capital,  those  being  otherwise  specially 
provided  for. 

A  Utah  statute  (Rev.  St.  sec.  4334,  as 
amended  by  Sess.  Laws,  1905,  p.  16,  c.  19) 
provides:  "Every  person  who,  in  the  night- 
time, forcibly  breaks  and  enters,  or  without 
force  enters  through  any  open  door,  window, 
or  other  aperture,  any  house,  room,  apart- 
ment .  .  .  with  intent  to  commit  larceny 
or  any  other  felony,  is  guilty  of  burglary.' 
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In  State  v.  Hows,  31  Utah  168,  87  Pac.  163, 
it  was  held  that  the  worcU  "or  any  other 
felony"  as  used  in  the  atatate  were  equiva- 
lent to  the  words  "or  any  felony  other  than 
that  embraced  within  the  larceny,"  and  that 
the  statute  should  be  read  as  though  instead 
of  the  words  "to  commit  larceny  or  any  other 
felony,"  it  contained  the  words,  '^  commit 
petit  larceny,  grand  larceny  or  any  other 
felony." 

n.  Any  Other  FtMds. 

In  Montresor  v.  Montresor,  1  Coll.  Ch. 
Cas.  693,  63  Eng.  Rep.  (Reprint)  601,  where- 
in it  appeared  that  a  codicil  to  a  will  be- 
queathed "whatever  sum  now  stands  in  my 
name,  or  may  hereafter  (be  they  more  or 
less),  in  the  Dutch  funds,  or  any  other  fimds, 
including  the  interest  arising  therefrom," 
it  was  held  that  the  words  "or  any  other 
funds"    included    stock    in    Birtiah    funds. 

o.  Any  Other  ChMnblvng  Device, 

Under  a  Texas  statute  ( art.  1477,  Hartley's 
Dig.)  providing  that  "if  any  person  shall 
bet  or  be  concerned  in  betting  at  any  gaming 
table,  bank,  or  banks  mentioned  in  the  pre- 
ceding section  of  this  act,  or  at  any  other 
gambling  device  whatever,  such  person  or  per- 
sons so  offending,  upon  conviction  thereof  by 
indictment,  shall  be  fined  in  any  sum  not  less 
than  ten  nor  more  than  fifty  dollars,"  it  has 
been  held  that  the  phrase  "or  at  any  other 
gambling  device  whatever"  refers  to  the  pre- 
ceding section  of  the  law  enumerating  certain 
games,  and  accordingly  that  it  does  not 
include  billiard  tables  or  tenpin  alleys  on 
which  a  license  tax  is  imposed,  or  horse 
races,  but  does  include  "rondo."  Crow  v. 
State,  6  Tex. '334;  McElroy  v.  Carmichael,  6 
Tex.  454;  Randolph  v.  State,  0  Tex.  621. 

p.  Any  Other  Game  of  Hazard, 

In  Bagley  v.  State,  1  Humph.  (Tenn.)  486, 
under  a  statute  of  Tennessee  (Act  of  1799, 
ch.  8)  which  inflicted  a  penalty  of  five  dol- 
lars on  any  person  or  persons  who  should  en- 
courage or  promote  any  match  or  matches 
"at  cards,  dice,  billiards,  or  any  other  gajne  of 
hazard  or  address  for  money  or  other  valua- 
ble thing,  it  was  held  that  cockfighting  was 
embraced  by  the  words  "any  other  game  of 
hazard  and  address." 

q.  Any  Other  House, 

Under  a  Kentucky  statute  (Act  of  1801,  | 
12,  2  Dig.  L.  989)  penalizing  the  burning 
of  "any  tobacco  house,  warehouse  or  store- 
house, or  any  house  or  place  where  wheat, 
Indian  com  or  other  grain  shall  be  kept,  or 
any  other  house  or  houses  whatsoever,"  it 
was  held  in  Wallace  v.  Young,  5  T.  B.  Mon. 


(Ey.)  165,  that  the  words  "any  other  house 
or  houses  whatsoever"  included  sehoolhouses, 
and  therefore  it  was  aeti<mable  to  charge  a 
person  with  having  burnt  such  a  house.  And 
under  a  later  similar  statute  (Gen.  Stat.  Ky, 
ch.  29,  art.  7,  §  3)  it  was  held  in  McDonald 
V.  C6m.  86  Ky.  10,  4  S.  W.  687,  9  Ky.  L.  Rep. 
230,  that  the  words  "or  any  other  house  what- 
ever" were  not  restricted  to  buildings  of  the 
kind  mentioned  in  the  statute  but  embraced 
a  church  building. 

In  Jones  v.  Hungerford,  4  Gill  k  J,  (Md.) 
402,  under  a  similar  statute  (Act  1809,  ch. 
138,  §  5),  it  was  said  that  there  could  be 
no  doubt  that  a  schoolhouse,  not  parcel  of  a 
dwelling  house  was  embraced  by  the  terms 
"any  other  outhouse,  not  parcel  of  any  dwell- 
ing house." 

r.  Any  Other  Invmoral  Purpose, 

On  an  indictment  for  the  violation  of  the 
Act  of  Congress  of  June  25,  1910  (o.  396,  §  2, 
Fed.  St  Ann.  1912  Supp.  419),  known  as 
the  White  Slave  Act,  prohibiting  the  trans- 
portaticm,  etc.,  of  women  in  interstate  com- 
merce "for  the  purpose  of  prostitution  or  de- 
bauchery or  any  other  immoral  purpose,"  it 
was  held  in  U.  S.  v.  FlaspoUer,  205  Fed.  1006, 
that  the  phrase  "or  any  other  immoral  pur- 
pose" covered  illicit  cohabitation  and  concu- 
binage as  being  analogous  immoral  acts.  See 
to  the  same  effect  U.  S.  v.  Bitty,  208  U.  S. 
393,  28  S.  Ct.  396,  52  U.  S.  (L.  ed.)  543. 

s.  Any  OtJier  InfUioMnable  Liquid, 

In  Wood  V.  North  Western  Ins.  Co.  46 
N.  Y.  421,  the  action  was  on  a  policy  of  in- 
surance providing  that  "camphene,  spirit  gas 
or  burning  fluid,  phosgene  or  any  other  in- 
flammable liquid,  when  used  in  stores,  ware- 
houses, shops  or  manufactories  as  a  light, 
subjects  the  goods  therein  to  an  additional 
charge,  and  permission  for  such  use  must  be 
indorsed  in  writing  on  the  policy."  It  was 
held  that  the  phrase  "other  inflammable 
liquid"  should  be  restricted  to  liquids  of  the 
same  kind  as  those  enumerated  and  that  as 
so  restricted  it  did  not  include  kerosene  at 
least  in  the  absence  of  proof  of  its  explosive 
character. 

t.  Any  Other  InsuroAMie, 

In  Mutual  Reserve  L.  Ins.  Co.  ▼.  Dobler, 
137  Fed.  550,  70  C.  C.  A.  134,  a  statement 
by  an  insured  that  he  had  not  "any  other 
assurance"  was  held  to  refer  to  life  insurance 
only  and  not  to  accident  insurance. 

n.  Any  Other  Jurisdiction, 

In  Goldstein  v.  State,  (Tex.)  171  S.  W. 
709,  in  deflning  the  phrase  "or  in  any  other 
jurisdiction"  as  used  in  the  Texas  C!!ode  of 
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Civil  Proeedure  (art.  788,  aubd.  3)  disquali- 
fying as  witnesses  all  persons  who  have  been 
convicted  of  a  felony  "in  this  state,  or  in  any 
other  jurisdiction/'  the  court  said:  "This 
provision  of  the  Code,  in  so  far  as  we  have 
been  able  to  ascertain,  first  came  before  this 
court,  for  construction  in  the  case  of  Pitner 
V.  State,  23  Tex.  App.  366,  5  S.  W.  210.  At 
that  time  our  present  senior  justice,  Judge 
Davidson,  was  representing  the  state  as  its 
Assistant  Attorney  Qeneral  before  this  court, 
and  he  filed  an  able  and  exhaustive  brief,  con- 
tending that  the  words  'or  in  any  other  juris- 
diction' had  no  reference  to  convictions  had 
in  other  states,  and  that  the  common  law 
rule  was  in  force  in  this  state  in  criminal  aa 
well  as  civil  cases;  he  showing  such  rule 
to  be:  'A  judgment  of  criminal  convio- 
tion  had  in  one  state  cannot  be  used  to  show 
or  prove  a  witness  incompetent  in  another 
state,  where  the  witness  has  been  convicted 
of  an  infamous  crime  in  the  former' — [citing, 
among  other  authorities,  Com.  v.  Green,  17 
Mass.  615;  Campbell  v.  State,  23  Ala.  44; 
Sims  V.  Sims,  75  K.  T.  466;  National  Trust 
Co.  V.  Gleason,  77  N.  Y.  400,  33  Am.  Rep. 
632;  1  Greenl.  £v.  (13th  ed.)  §  376,  note 
2,  and  section  506;  1  Bishop,  Crim.  Law,  § 
109;  also  section  976,  and  note;  Wharton, 
Crim.  Ev.  §  363,  note,  and  section  489].  The 
court,  in  overruling  this  contention,  says: 
^Leaving  out  of  view  any  statutory  provision 
upon  the  subject,  the  position  of  the  Assist- 
ant Attorney  General  is  sustained  by  very 
high,  if  not  the  great,  weight  of  authority,' 
and  'we  would  incline  to  the  view  contended 
for  by  the  Assistant  Attorney  General,  were 
we  called  upon  to  decide  the  question  without 
being  controlled  by  statutory  enactment.' 
They  then  hold  that  the  words  'or  in  any 
other  jurisdiction'  in  the  Code,  embraces 
within  its  terms  judgments  of  convictions 
had  in  other  states  in  the  Union.  However, 
they  also  discuss  at  some  length  what  is 
necessary  to  be  shown  to  render  a  judgment 
of  conviction  in  another  state  sufficient  to 
render  a  person  incompetent  as  a  witness  in 
the  courts  of  this  state,  and  these  rules  have 
been  adhered  to  in  this  court  since  the  ren- 
dition of  that  opinion,  and  we  do  not  deem 
it  necessary  to  discuss  the  question  at  length 
again,  but  merely  to  restate  the  rule  as 
therein  announced.  A  judgment  of  conviction 
for  a  felony  in  a  foreign  state  will  render  a 
person  an  incompetent  witness  in  a  criminal 
action  in  this  state  when  the  following  facts 
are  shown:  That  the  person  has  been  finally 
convicted  of  an  offense  in  a  foreign  state; 
that  the  offense  of  which  he  was  convicted 
was  a  felony  under  the  laws  of  the  state  in 
which  he  was  convicted,  and  such  an  offense 
would  be  a  felony  under  the  laws  of  this  state 
if  committed  within  its  bounds." 
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V.  Any  Other  Kind. 

Under  the  Georgia  general  tax  act  of  1909 
(Civ.  Code,  §  946)  whereby  a  tax  was  im- 
posed on  "every  peddler  and  traveling  vendor 
of  any  patent  or  proprietary  medicines,  or 
remedies,  or  appliances  of  any  kind,  or  of 
special  nostrums,  or  jewelry,  or  stationery, 
or  drugs,  or  soap,  or  of  any  other  kind 
of  merchandise  or  commodity  whatsoever 
(whether  herein  enumerated  or  not),"  etc., 
it  was  held  in  Latham  v.  Stewart,  140  Ga. 
188,  78  S.  £.  812,  that  chickens,  eggs  and 
butter  were  not  comprehended  by  the  words 
"or  of  any  other  kind  of  merchandise  or  com- 
modity whatsoever.' 


fl> 


w.  Any  Other  Law, 

In  Oleson  v.  Green  Bay,  etc.  R.  Go.  36  Wis. 
383,  in  construing  the  Wisconsin  Law  (Wis. 
1872,  §  11),  providing  that  "if  any  county, 
town,  city  or  village  shall  issue  and  deliver 
to  any  railroad  company  any  bonds  in  pur- 
suance of  the  provisions  of  this  act,  it  shall 
not  thereafter  issue  or  deliver  any  bonds  or 
incur  any  liability  in  aid  of  the  construction 
of  the  railroad  of  such  company,  by  virtue 
of  the  authority  of  any  other  law  of  this 
state,"  the  court  held  that  the  last  clause 
of  this  section  related  only  to  laws  which 
were  in  existence  when  the  Act  of  1872  was 
passed. 

X.  Any  Other  Manner, 

In  Peirce  ▼.  Richardson,  9  Mete.  (Mass.) 
69,  the  court  construed  a  Massachusetts  stat- 
ute (Rev.  Stats,  c.  90,  §  83),  providing  that 
''when  any  person  shall  claim  any  title  or 
interest,  by  force  of  a  subsequent  attachment, 
or  purchase,  or  mortgage,  or  in  any  other 
manner,  in  any  estate,  real  or  personal,  that 
is  attached  in  a  suit  between  other  persons, 
such  claimant  may  be  allowed  to  dispute  the 
t^alidity  and  effect  of  the  prior  attachment," 
etc.  It  was  held  that  the  words  "any  other 
manner"  were  intended  to  protect  a  title  to 
property  acquired  otherwise  than  by  attach- 
ment, purchase,  or  mortgage;  for  instance, 
by  pledge  or  other  lien,  or  by  descent. 


y.  Any  Other  Matter, 

In  Du  Pre  v.  Lexington  County,  90  S.  C. 
180,  73  S.  £.  70,  it  waa  held  that  the  South 
Carolina  Civil  Code  (1902,  §  806),  providing 
for  the  auditing  and  payment  by  the  county 
board  of  commissioners  of  accounts  for  'labor 
performed,  fees,  services,  disbursements,  or 
any  other  matter  .  .  ."  was  broad  enough 
to  cover  a  claim  for  injury  to  an  automobile 
resulting  from  a  delect  in  a  highway,  and  to 
confer  jurisdiction  on  the  county  board  to 
act  judicially  in  the  matter.     ; 
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In  American  Manganese  Co.  t.  Virginia 
Manganese  Co.  91  Va.  272,  21  S.  E.  466,  con- 
struing the  provisions  of  the  Virginia  Code 
(§  3299),  which  allowed  a  defendant  to 
plead  "any  other  matter,  as  would  entitle 
him  either  to  recover  damages  at  law  from 
the  plaintiff  or  the  person  under  whom  the 
plaintiff  claims,  or  to  relief  in  equity,  in 
whole  or  in  part,  against  the  obligation  of. 
the  contract"  sued  on,  it  was  held  that  the 
term  "or  any  other  matter"  therein  was 
limited  to  the  particular  defenses  provided 
for  in  the  preceding  words  of  that  section, 
\iz.:  failure  in  the  consideration  of  the  con- 
tract, fraud  in  its  procurement,  and  breach 
of  warranty  of  the  title  or  the  soundness  of 
the  personal  property,  for  the  price  or  value 
whereof  he  entered  into  the  contract,  and 
therefore  that  unliquidated  damages  based 
on  the  breach  of  a  contract,  other  than  the 
contract  sued  on  by  the  plaintiff,  could  not 
be  set  up  in  a  plea. 

In  Halsey  v.  Fairbanks,  4  Mason  206,  11 
Fed.  Oas.  No.  5,964,  it  was  claimed  that  a 
release  covered  not  only  all  debts  and  de- 
mands for  which  payment  and  indemnity  was 
provided,  but  "any  other  matter  or  thing 
from  the  beginning  of  the  world."  The  court 
said:  "The  words  are,  indeed,  as  broad  aa 
the  objection  states  them.  But  I  have  very 
great  doubts,  whether,  looking  at  the  ante- 
cedent parts  of  the  sentence,  a  court  of  law 
would  not  restrain  the  meaning  to  those 
claima  which  are  positively  released  and  cove- 
nanted not  to  be  sued  for,  and  especially  as 
the  assignment,  in  one  of  ita  recitals,  com- 
promises the  consideration  to  such  a  release. 
Words  of  this  nature  are  often  found  in  com- 
mon releases.  But  they  have  been  generally 
restrained  to  the  subject-matter  on  which  the 
parties  acted.  I  have  no  doubt  that  a  court 
of  equity  would  so  restrain  them  in  this  case. 
It  does  not  appear  to  me,  that  they  ought  to 
be  construed  as  intentionally  demanding  a 
release  of  any  claims  which  were  not  to  be 
compensated  for.  But  if  they  do,  as  none 
other  are  shown  to  exist,  it  would  be  hard 
to  infer  a  fraudulent  intent  from  what  was 
undoubtedly  the  phrase  of  the  scrivener." 

1,  Any  Other  Mama. 

In  McDade  v.  People,  29  Mich.  50,  which 
was  a  prosecution  under  a  Michigan  statute 
(Comp.  L.  §  7657),  providing  that  every  per- 
son who  shall  set  fire  to  any  building  or  to 
any  other  material,  with  intent  to  cause  any 
such  building  to  be  burnt,  "or  shall  by  any 
other  means  attempt  to  cause  any  building 
to  be  burnt,  shall  be  punished,"  etc.,  it  was 
held  that  the  expression  "or  shall  by  any 
other  means  attempt  to  cause  any  building 
to  be  burnt"  must  be  understood  as  intending 
some   means   of   the   same  nature  as   those 


previously  stated,  some  physical  act  either 
personally  by  the  party  himself  or  through 
another  directed  to  the  end  sought. 

In  Scranton  Electric  Light,  etc.  Co.'s  Ap- 
peal, 122  Pa.  St.  164,  15  Atl.  446,  9  Am.  St. 
Rep.  79,  1  L.R.A.  285,  it  was  held  that  the 
l^slature  did  not  intend  to  embrace  electric 
lighting  in  the  language,  "companies  incor- 
porated under  the  provisions  of  this  statute, 
for  the  supply  of  water  to  the  public,  or  for 
the  manufacture  of  gas,  or  the  supply  of 
light  or  heat  to  the  public  by  any  other 
means,"  that  method  of  lighting  not  being 
in  use  when  the  statute  was  enacted. 

aa.  Any  Other  Moneys. 

In  Lefevre  v.  Freeland,  24  Beav.  403,  53 
Eng.  Rep.  (Reprint)  413,  it  appeared  that  a 
testatrix  after  reciting  that  under  the  will 
of  her  father  she  was  entitled  to  dispose  of 
the  sum  of  £10,000,  she,  in  exercise  of  the 
power,  appointed  "the  said  sum  of  £10,000 
then  secured  on  mortgage  of  Lord  Methuen's 
estate,  and  any  other  moneys  representing 
the  same,"  unto  her  said  trustees,  for  the 
use  of  various  persons  named.  It  was  held 
that  the  phrase  "any  other  moneys  repre- 
senting the  same"  included  the  fund  and  all 
additions  to  it. 

bb.  Any  Other  Ohatrtustion, 

In  Farquharson  v.  Imperial  Oil  Co.  26  Ont. 
206,  18  Can.  L.  T.  135,  19  Can.  L.  T.  372, 
construing  a  Canadian  statute  (R.  S.  O. 
1887,  c.  120,  §  1),  providing  in  part  that 
"no  person  shall  by  felling  trees  or  placing 
any  other  obstruction  in  or  across  any  8U(i 
river,  creek  or  stream,  prevent  the  passage 
thereof,"  it  was  held  that  the  words  "any 
other  obstruction"  comprehended  only  other 
obstructions  of  a  like  kind  with  the  felling 
of  trees,  and  did  not  include  the  erection  of 
a  dam  by  the  ostensible  owner  of  the  banks. 

oe.  Any  Other  Ojfenm. 

In  Fimara  v.  Gamer,  86  Conn.  434,  85  Atl. 
670,  imder  a  Connecticut  statute  (Gen.  Stat. 
Conn.  sec.  1528),  providing  that  "in  case  of 
conviction  for  any  high  crime  or  misdemeanor 
at  common  law,  the  offender  may  be  im- 
prisoned in  the  state  prison  not  more  than 
five  years  [etc.],  .  .  .  and  in  case  of 
Conviction  for  any  other  offense  at  common 
law,  the  offender  shall  be  imprisoned  in  a 
jail  not  less  than  thirty-one  days,  nor  more 
than  one  year  [etc.],**  it  was  held  that  the 
phrase  "any  other  offense  at  common  law" 
comprised  petty  or  simple  misdemeanors. 

dd.  Any  Other  Officer. 

In  Alexander  v.  Overton,  22  Neb.  227,  34 
N.  W.  629,  under  the  Nebraska  Code  of  Civil 
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Procedure  (§  14),  limiting  the  time  for  suing 
on  the  official  bond  of  an  "executor,  adminis- 
trator, guardian,  sheriff,  or  any  other  officer," 
it  was  held  that  although  county  treasurers 
wer^  not  specifically  named  in  the  above  sec^ 
tion,  they  clearly  fell  within  the  general  des- 
ignation "any  other  officer." 

ee.  Any  Other  Party. 

In  Brown  v.  Watkins,  16  Q.  B.  D.  (Eng.) 
125,  65  L.  J.  Q.  B.  126,  the  court  construed 
the  phrase  ''any  other  party"  in  rule  12  of 
Order  XXXI,  providing:  "Any  party  may 
without  filing  any  affidavit  apply  to  a  court 
or  judge  for  an  order  directing  any  other 
party  to  any  cause  or  matter  to  make  dis- 
covery on  oath  of  the  documents  which  are 
or  have  been  in  his  possession  or  power  re- 
lating to  any  matter  in  question  therein." 
Mathew  J.  said:  "I  cannot  think  .  .  . 
that  the  words  *any  other  party,'  in  rule  12 
were  intended  to  mean  anything  but  the 
'opposite  party'  referred  to  in  the  rules  re- 
lating to  interrogatories.  I  am  confirmed  in 
that  view  by  the  forms  relating  to  discovery 
in  the  appendices  to  the  rules,  which  all  seem 
framed  to  meet  the  case  of  discovery  from 
opposite  parties.  Furthermore,  on  looking  at 
Order  XXXII.  rr.  1  and  4,  it  will  be  found 
that  precisely  similar  words  are  used  to 
those  in  Order  XXXI.  r.  12,  viz.  'any  party' 
and  'any  other  party,'  and  yet  it  is  obvious 
that  in  those  rules  only  opposite  parties  can 
be  meant." 

The  foregoing  decision  was  followed  in  con- 
struing a  similar  rule  in  Shaw  v.  Smith,  18 
Q.  B.  D.  193,  66  L.  J.  Q.  B.  174,  56  L.  T. 
N.  S.  40,  35  W.  R.  188,  wherein  Lord  Esher 
said:  "It  appears  to  me  that  Field,  J.,  and 
Grantham,  J.,  must  have  considered  the 
terms  of  this  order  wider  than  those  of  Order 
XXXI.  r.  12,  for  I  cannot  suppose  that 
^ther  of  those  learned  judges  would  have 
considered  himself  authorized  to  overrule  the 
ease  of  Brown  v.  Watkins  [supra].  But  I 
must  say  that  I  can  see  no  real  distinction 
between  the  language  of  the  two  orders.  It 
must  be  remembered  in  construing  these 
rules  that  they  are  applicable  to  cases  in  the 
Chancery  as  well  as  in  the  Queen's  Bench 
IHvision.  Order  L.  r.  3,  says,  that  it  shall 
be  lawful  for  the  court  or  a  judge  upon  the 
application  of  'any  party'  to  a  cause  or  mat- 
ter, and  upon  such  terms  as  may  be  just,  to 
make  any  order  for  (among  other  things) 
the  inspection  of  any  property,  etc.  There 
is,  it  may  be  observed,  no  such  expression 
here  as  'any  other  party,'  which  is  found  in 
Order  XXXI.  r.  12.  That  order  provides 
that  'any  party'  may  apply  to  the  court  or 
a  judge  for  an  order  directing  'any  other 
party'  to  any  cause  o^  matter  to  make  dis- 
covery, etc.    When  it  comes  to  be  considered 


that  these  rules  apply  to  the  Chancery  Divi- 
sion, it  seems  to  me  clear  that  it  cannot  be 
meant  that  the  application  under  them  must 
necessarily  be  as  between  a  plaintiff  and  a 
defendant.     In  an   action   in   the  Chancery 
Division  there  may  be  many  parties  either 
plaintiffs  or  defendants.     The  language  does 
not  say  that  the  application  must  be  by  a 
plaintiff  against  a  defendant,  or  vice  versa. 
It  says  in  Order  XXXI.  r.  12,  that  it  may 
be  by  'any  party'  against  'any  other  party.' 
With  regard  to  Order  L.  r.  3,  though  it  is 
true  that  the  rule  does  not  say,  as  Order 
XXXI.  r.   12,   does,   that  the  application  is 
to  be  by  'any  party'  against  'any  other  party,' 
yet  it  seems  to  me  that  it  must  be  against 
some  other  party  in  the  cause,  and,  if  so,  the 
expressions  used  in  the  two  rules  both  come 
to  the  same  thing.    But  in  neither  case  does 
it  necessarily  follow  that  the  application  must 
be  as  between  plaintiff  and  defendant.    It  ap- 
pears to  me  that,  with  regard  to  the  question 
now  before  us,  the  construction  of  both  rules 
must  be  the  same.     I  think  that  the  case  of 
Brown  v.  Watkins  [supra]  was  rightly  de- 
cided,.  though  there  is  a  phrase  used  in  the 
judgments    in    that    case,    which,    if    unex- 
plained, might  possibly  lead  to  a  misappre- 
hension.   I  think,  however,  that  the  meaning 
which  I  should  give  to  that  phrase  is  per- 
fectly   consistent    with    the    decision.      The 
judges    there    use    the    expression    'opposite 
party.'    That  may  be  construed  to  mean  that 
the  application  must  be  as  between  plaintiff 
and  defendant.    But  in  the  Chancery  Division 
it  may  often  be  necessary  to  adjust  rights  in 
the  action  between  two  plaintiffs  or  two  de- 
fendants, and  I  should  construe  the  passages 
of  the  judgments  in  Brown  v.  Watkins  [su- 
pra]  where  it  is  said  that  the  application 
must  be  against  an  opposite  party  as  mean- 
ing not  that  it  must  in  all  cases  be  by  plain- 
tiffs against  defendants  or  vice  versa,  but 
that  it  must  be  by  and  against  parties  be- 
tween whom  there  ia  some  right  to  be  ad- 
justed in  the  action.    Taking  that  to  be  the 
true  construction  of  Order  XXXI.  r.  12,  it 
appears  to  me  to  be  just  as  applicable  to 
Order  Lu  r.  3,  and  I  think  that,  under  that 
rule  also,  there  may  be  inspection,  not  only 
as  between  plaintiffs  and  defendants  but  as 
between  two  defendants,  if  there  are  rights 
which  have  to  be  adjusted  between  them  in 
the  action,  and  to  which  such  inspection  is 
material." 

ff.  Any  Other  Pereon, 

* 

(1)  Generally. 

In  Grannis  v.  Cummings,  25  Conn.  165, 
under  a  statute  of  Connecticut  (Rev.  Stat. 
tit.  1,  §  277,  p.  148),  providing  that  every 
person  who  shall  set  a  fire  "that  shall  run 
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upon  the  land  of  any  other  person,  shall  pay 
to  the  owner  all  the  damages  done  by  such 
fire,"  it  was  held  that  the  phrase  "any  other 
person"  as  used  therein  meant  a  different 
person  from  the  one  on  whose  land  the  fire 
should  be  set. 

In  Moore  v.  Settle,  82  Ky.  187,  56  Am. 
Rep.  889,  the  court  construed  a  Kentucky 
statute  (Gen.  Stat.  art.  1,  c  47,  §  4)  pro- 
viding as  follows:  "If  such  loser  or  his 
creditor  do  not  sue  for  the  money  or  thing 
lost  within  six  months  after  its  payment  or 
delivery  and  prosecute  the  suit  to  recovery 
with  due  diligence,  any  other  person  may  sue 
the  winner  and  recover  treble  the  amount  of 
value  of  the  money  or  thing  lost  if  suit  be 
so  brought  within  five  years  from  the  deliv- 
ery or  payment."  It  was  held  that  the  sec- 
tion meant,  by  the  words  "any  other  person," 
any  other  person  competent  to  institute  the 
suit;  that  the  statute  created  no  new  cause 
of  action  in  favor  of  persons  who  could  not 
sue,  nor  did  it  relieve  any  person  of  disabili- 
ties existent  at  the  date  of  its  passage,  and 
therefore  the  words  did  not  include  the  wife 
of  the  loser.  And  in  Spiller  v.  Close,  110 
Me.  302,  Ann.  Gas.  1914C  1070,  86  Atl.  173, 
it  was  held  that  a  statute  practically  iden- 
tical, did  not,  by  the  use  of  the  term  "any 
>ther  person"  authorize  the  loser's  wife  to 
prosecute  a  suit  for  treble  the  amount. 

In  Bay  State  Iron  Go.  v.  Goodall,  39  N.  H. 
223,  it  was  held  that  a  statute  authorizing 
a  bill  for  discovery  against  a  defendant  in 
execution  "and  any  other  person"  did  not 
take  away  the  right  to  bring  such  a  bill 
against  the  defendant  in  execution  alone. 

In  Sodowsky  v.  Sodowsky  (Okl.)  162  Pac. 
390,  the  court  construed  a  statute  of  Okla- 
homa [Rev.  Laws  1910,  §  2991  (3358)],  pro- 
viding: "If  a  husband  n^lect  to  make  ade- 
quate provision  for  the  support  of  his  wife, 
except  in  the  cases  mentioned  in  the  next 
section,  any  other  person  may  in  good  faith, 
supply  her  with  articles  necessary  for  her 
support  and  recover  the  reasonable  value 
thereof  from  the  husband."  It  was  held  that 
a  wife  could,  by  virtue  of  the  statute,  charge 
her  husband  with  the  amount  expended  by 
her  for  necessaries  from  her  own  means. 

In  Commonwealth  Title  Ins.  etc.  Co.  ▼. 
Ellis,  192  Pa.  St.  821,  43  Atl.  1034,  73  Am. 
St.  Rep.  816,  it  was  held  that  a  provision  in 
a  building  contract  that  "there  shall  be  no 
liens  entered  or  filed  by  any  subcontractors, 
or  any  other  persons"  prevented  the  filing  of 
a  lien  by  the  principal  contractor. 

In  Texas  Cent.  R.  Co.  v.  Waldie  (Tex.) 
101  S.  W.  517,  the  court  instructed  the  jury 
as  follows:  "If  you  find  from  the  evidence 
that  plaintiff  was  injured  by  reason  of  said 
rail  being  dropped  and  that  the  same  was 
dropped  by  reason  of  the  negligence,  as  that 
term  is  defined  in  th6  charge  of  said  fore- 


man, either  with  or  without  the  negligence,  if 
any,  of  any  other  person,  then  you  will  find 
for  plaintiff."  It  was  held  that  the  words 
"any  other  person,"  as  used  in  the  charge, 
were  broad  enough  to  include  the  plaintiff 
himself,  and  for  that  reason  the  charge  was 
erroneous. 

In  Hutcheson  v.  Priddy,  12  Grat.  (Va.) 
85,  under  the  Virginia  Code  (p.  542,  §  10), 
providing  that  the  court  may  revoke  an  order 
committing  the  estate  to  the  sheriff,  "and 
allow  any  other  person  to  qualify  as  executor 
or  administrator,"  it  was  held  that  the  term 
"any  other  person"  must  necessarily  have 
some  limitation,  and  this  was  to  be  found 
only  in  the  sound  discretion  of  the  court,  to 
which  must  be  referred  the  fitness  or  suit- 
ableness of  the  party  applying,  and  the  time 
and  circumstances  of  his  application. 

In  Irwell  v.  Eden,  18  Q.  B.  D.  (Eng.)  588, 
66  L.  J.  Q.  B.  446,  66  L.  T.  N.  S.  620,  35  W. 
R.  611,  the  court  construed  Order  XLTI. 
V.  32,  providing  as  follows:  "When  a  judg- 
ment or  order  is  for  the  recovery  or  pay- 
ment of  money,  the  party  entitled  to  enforce 
it  may  apply  to  the  court  or  a  judge  for  an 
order  that  the  debtor  liable  under  such  judg- 
ment or  order,  or  in  the  case  of  a  corporation 
that  any  officer  thereof,  be  orally  examined, 
as  to  whether  any  and  what  debts  are  owing 
to  the  debtor,  and  whether  the  debtor  has 
any  and  what  other  property  or  means  of 
satisfying  the  judgment  or  order,  before  a 
Judge  or  an  officer  of  the  court  as  the  court 
or  judge  shall  appoint.  .  .  .  And  the 
court  or  judge  may  make  an  order  for  the 
attendance  and  examination  of  such  debtor, 
or  of  any  other  person,  and  for  the  produc- 
tion of  any  books  or  documents."  It  was 
held  that  the  expression  "any  other  person" 
did  not  include  within  the  rule  in  the  case  of 
an  individual  debtor  any  other  person  than 
himself,  or,  in  the  case  of  a  corporation  any 
one  but  officers  of  the  corporation,  and  that 
it  did  not  enable  an  order  to  be  made  except 
in  such  cases. 

In  Gait  V.  Holder,  32  Tex.  CJiv.  App.  664» 
76  S.  W.  668,  it  was  held  that  a  statute  mak- 
ing it  imlawful  for  "any  factor  ...  or 
other  person"  to  employ  other  than  a  public 
weigher  of  cotton  included  only  persons  en- 
gaged in  a  business  similar  to  that  of  a 
factor. 

A  California  statute  (St.  1909,  c.  183, 
p.  26,  §  26)  provides:  "In  all  cases  where 
any  child  shall  be  dependent  or  delinquent 
under  the  terms  of  this  act^  the  parent  or 
parents,  legal  guardian  or  person  having  the 
custody  of  such  child,  or  any  other  person 
who  shall,  by  an  act  or  omission,  encouri^, 
cause  or  contribute  to  the  dependency .  or 
delinquency  of  such  diild  shall  be  guilty  of 
a  misdemeanor."  In  t}ie  case  of  In  re  lilills 
Sing,  14  Cal.  App.  512,  112  Paa  582,  it  wa«i 
held  that  the  words  "any  other  perscm"  are 
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not  limited  in  their  application  to  those  who 
stand  in  loco  parentis,  but  have  a  broader 
and  nnore  comprehensive  meaning  and  in- 
clude all  persons  who  commit  the  acts  speci* 
fied,  whatever  their  relation  to  the  child  may 
be.  See  to  the  same  effect  State  v.  Plastino, 
67  Wash.  374,  121  Pae.  851.  However  in 
Gibson  v.  People,  44  Colo.  600,  99  Pac.  333, 
a  similar  statute  was  restricted  to  persons 
standing  in  loco  parentis.  See  also  Wilson 
V.  People,  44  Colo.  608,  99  Pac.  335. 

In  State  v.  StoUer,  38  la.  321,  which  was 
a  criminal  prosecution  under  a  statute  of 
Iowa  (Code  of  1860,  §  3910,  Code  of  1873, 
§  4246),  providing  that  "if  any  carrier  or 
other  person,  to  whom  any  money,  goods  or 
other  property  which  may  be  the  subject  of 
larceny,  has  been  delivered  to  be  carried  for 
hire,  or  if  any  other  person  intrusted  with 
such  property,  embezzle  or  fraudulently  con- 
vert to  his  own  use  any  such  money,  goods, 
or  other  property,  etc.  ...  he  is  guilty 
of  larceny,     .     .     .",  the  court  held  that  the 

office  express  agents,  warehousemen,  and 
phrase  "any  other  person"  embraced  local  or 
their  respective  clerks,  assistants  and  helps. 

In  People  v.  Hennessy,  15  Wend.  (N.  Y.) 
147,  the  words  "any  other  person"  as  used  in 
a  statute  relating  to  embezzlement  by  a  serv- 
ant of  the  property  of  any  other  person  were 
held  to  mean  any  person  other  than  the  serv- 
ant not  any.  person  other  than  his  employer. 

In  State  v.  Campbell,  76  la.  1,  40  N.  W. 

100,  the  court  construed  a  statute  providing 
that  it  shall  constitute  a  crime  if  "any  ex- 
press company,  railway  company,  or  any 
agent  or  person  in  the  employ  of  any  express 
company,  or  if  any  common  carrier,  or  any 
person,  in  the  employ  of  any  common  carrier, 
or  if  any  other  person,  knowingly  bring 
within  this  state  .  .  .  any  intoxicating 
liquors."  It  was  held  that  the  words  "or  any 
other  person"  did  not  enlarge  the  classes 
which  preceded,  but  that  they  meant  simply 
other  persons  of  like  kind,  or  in  like  employ- 
ment, with  those  specified,  and  were  limited 
to  other  like  persons;  and  therefore  a  man 
employed  by  a  wholesale  liquor  dealer  to  con- 
vey liquor  to  the  retail  dealers  not  as  a  mere 
servant  to  drive  a  delivery  team  of  the  deal- 
er but  as  the  owner  of  two  wagons  was  with- 
in the  statute. 

It  has  been  held  that  the  words  "any  reve- 
nue officer  or  other  person  hereafter  becoming 
indebted  to  the  United  States"  as  used  in 
section  6  of  the  Bankruptcy  Act  of  March  3, 
1797,  giving  the  claims  of  the  United  States 
a  preference,  and  the  words  "any  revenue 
officer  or  other  person  accountable  for  public 
money"  as  used  in  the  four  preceding  sec- 
tions of  the  act,  were  not  confined  to  revenue 
offioers  and  persons  accountable  for  the  pub- 
lic money,  but  extended  to  debtors  generally. 
U.  6.  V.  Fisher,  2  Cranch  358,  2  U.  8.  (L. 
•d.)  304. 
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(2)  Any  Other  Person  Entitled. 

In  the  case  of  In  re  Turner's  Estate,  143 
Cal.  438,  77  Pac.  144,  the  court  construed 
the  phrase  "or  any  other  person  entitled" 
as  used  in  the  California  Code  of  Civil 
Procedure  (f  1368),  which  provides  that  if 
any  person  entitled  to  administration  is  a 
minor,  "letters  must  be  granted  to  his  or  her 
guardian,  or  any  other  person  entitled  to  let- 
ters of  administration,  in  the  discretion  of 
the  court."  It  was  held  that  the  phrase  ap- 
plied to  all  persons  who  were  entitled  to  ad- 
minister as  being  of  the  same  class  as  the 
minor  would  be,  were  he  an  adult. 

(3)   Any  Other  Person  Interested. 

In  Woodley  v.  Barker,  7  N.  W.  Ter.  333, 
it  was  held  under  a  rule  permitting  "the 
plaintiff  or  any  other  person  interested"  to 
apply  to  have  the  liability  of  a  garnishee  de- 
termined, that  the  defendant  was  not  entitled 
to  apply.  The  court  said :  "Under  these  gen- 
eral words  if  any  other  person  besides  the 
plaintiff  is  intended  it  can  only  be  an  assignee 
of  the  plaintiff." 

gg.  Any  Other  Place. 


In  Wiggins  v.  State,  172  Ind.  78,  87  N.  B. 
718,  the  court  construed  an  Indiana  statute 
(Burns  1908,  §  2366,  Act  1907,  p.  102),  pro- 
viding: "That  it  shall  be  unlawful  for  any 
male  person  over  the  age  of  seventeen  years, 
to  cause,  encourage  or  entice,  any  female 
person,  other  than  his  wife,  under  the  age 
of  eighteen  years,  to  enter  or  to  accompany 
any  such  person  into  a  house  of  prostitution, 
assignation,  saloon  or  wine-room  where  in- 
toxicating liquors  are  sold,  or  any  other  place 
for  vicious  or  immoral  purposes,  etc."  The 
court  held  that  applying  the  rule  of  "ejusdem 
generis"  to  the  clause  "or  any  other  place," 
it  must  be  held  to  mean  some  place,  or  house, 
of  like  character  to  "a  house  of  prostitution, 
assignation,  saloon  or  wine-room  where  in- 
toxicating liquors  are  sold;"  that  is  to  say, 
to  come  within  the  statute  the  place  de- 
scribed must  appear  to  be  of  a  nature  and 
character  which  would  of  itself,  in  like  man- 
ner as  the  specified  places,  naturally  tend  to 
demoralize  and  precipitate  degeneracy  in  a 
girl  of  tender  years. 

It  has  been  held  that  although  the  words 
"or  in  any  place  out  of  England,"  in  the 
English  Bankruptcy  Act  1883  (§  27,  subsec 
6)  providing  for  an  order  for  the  examina- 
tion of  a  bankrupt,  were  prima  facie  wide 
enough  to  include  a  place  not  within  the 
British  dominions,  yet  they  must  be  con- 
strued as  limited  to  places  within  the  ju- 
risdiction of  the  British  Crown,  as  it  was 
impossible  to  suppose  that  the  legislature 
intended  to  empower  the  court  to  order  the 
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examination  of  persons  in  foreign  countries. 
In  re  Dnicker  [1902]  2  K.  B.  210,  71  L.  J. 
K.  B.  688,  86  L.  T.  N.  S.  692,  50  W.  R.  592. 

hh.  Any  OtJier  Proceeding, 

In  Spencer  v.  Watts,  23  Q.  B.  D.  350,  68 
L.  J.  Q.  B.  383,  61  L.  T.  N.  S.  711,  37  W. 
R.  676,  the  court  construed  Rule  1  of  Order 
XXVI.  providing  that  "the  plaintiff  may,  at 
any  time  before  receipt  of  the  defendant's 
defense,  or  after  the  receipt  thereof  before 
taking  any  other  proceeding  in  the  action 
(save  any  interlocutory  application),  by  no- 
tice in  writing,  wholly  discontinue  his  action 
against  all  or  any  of  the  defendants  .  .  . 
and  thereupon  he  shall  pay  such  defendant's 
costs  of  the  action.  .  .  .  Save  as  in  this 
rule  otherwise  provided,  it  shall  not  be  com- 
petent for  the  plaintiff  to  withdraw  the  rec- 
ord or  discontinue  the  action  without  leave 
of  the  court  or  a  judge."  It  was  held  that 
the  words  "before  taking  any  other  proceed- 
ing in  the  action"  meant  "taking  any  pro- 
ceeding with  the  view  of  continuing  the  liti- 
gation with  the  person  against  whom  the 
proceeding  is  taken." 

ii.  Any  Other  Purpose. 

State  T.  Dudenhefer,  122  La.  288,  47  So. 
614  was  a  prosecution  under  a  Louisiana 
statute  (Rev.  St.  §  903),  providing  that: 
"Any  officer  of  this  state,  or  any  other  per- 
son, who  shall  convert  to  his  use,  in  any  way 
whatever,  or  shall  use  by  way  of  investment 
in  any  kind  of  property  or  merchandise,  or 
shall  loan  with  or  without  interest,  or  use  in 
any  other  manner  than  directed  by  law  any 
portion  of  public  money,  which  he  is  author- 
ized to  collect  or  which  may  be  intrusted  to 
his  safe  keeping  or  disbursement,  or  for  any 
other  piurpose,  shall  be  guilty  of  an  embezzle- 
ment." It  was  held  that  the  words  "or  for 
any  other  purpose"  were  equivalent  to  "or 
otherwise." 

In  Schmidt  v.  State,  reported  in  full,  post, 
this  volume  at  page  107,  it  was  held  that  a 
statute  forbidding  the  setting  of  a  gun  for 
the  purpose  of  killing  game  "or  for  any  other 
purpose,"  included  a  purpose  to  frighten  tres- 
passing boys. 

Jj.  Any  Other  Reason* 

In  National  Surety  Co.  v.  Morris,  111  6a. 
307,  36  S.  E.  690,  the  court  construed  the 
Georgia  statute  (Civil  Code,  §  2533),  de- 
claring: "The  surety  of  any  guardian  on 
his  bond,  or,  if  dead,  his  representative,  may 
at  any  time  make  complaint  to  the  ordinary 
of  any  misconduct  of  his  principal  in  the 
discharge  of  his  trust,  or  for  -any  other  rea- 
son show  his  desire  to  be  relieved  as  surety; 
thereupon  the  ordinary  shall  cite  the  guard- 
ian to  appear  at  a  regular  term  of  the  court 
and  show  cause  why  such  surety  shall  not 


be  discharged."  It  was  held  that  the  word% 
"any  other  reason,"  which  the  surety  might 
allege  as  constituting  the  basis  of  his  desire 
to  be  relieved  from  the  bond,  must  relate  to 
some  ground  or  grounds  of  relief  not  ejusdem 
generis  with  those  which  arose  from  the 
guardian's  official  misconduct,  and  that  the 
want  of  personal  integrity,  lack  of  business 
capacity,  extravagant  or  reckless  living,  in- 
dulgence in  vicious  or  immoral  habits,  crimi- 
nality, and  scores  of  other  things  which 
might  be  suggested,  would  certainly  afford 
good  reasons  for  a  "desire  to  be  relieved  as 
surety." 

kk.  Any  Other  Relief  Over, 

In  Confederation  L.  Assoc,  v.  Labatt,  18 
Ont.  Pr.  266,  an  action  for  the  conversion  of 
goods,  the  court  applied  Rule  209,  providing: 
"Where  a  defendant  claims  to  be  entitled  to 
contribution,  or  indemnity  from,  or  any  other 
relief  over  against  any  person  not  a  party 
to  the  action,  he  may  by  leave  of  the  court 
or  a  judge  issue  a  notice  (hereinafter  called 
the  third  party  notice)."  It  was  said  that 
the  words  "or  any  other  relief  over"  had 
considerably  widened  the  scope  of  the  rule 
and  that  its  object  seemed  to  be  to  avoid 
injustice  by  enabling  the  original  defendant 
to  bind  his  vendor  by  the  result  of  the  pro- 
ceedings in  the  original  action,  and,  having 
done  so,  to  recover  from  him  in  the  same  ac- 
tion such  relief  over  as  he  might  show  him- 
self entitled  to. 

11.  Any  Other  Respect, 

In  Lilly  v.  Person,  168  Pa.  St.  219,  32  Atl. 
23,  it  appeared  that  a  building  contract  pro- 
vided that  the  builder  should  forfeit  $10 
for  each  day  that  the  building  remained  im- 
finished  after  the  time  fixed  by  the  agreement 
for  its  completion,  and  also  provided  that 
any  change  in  the  plans  "either  in  quantity 
or  quality  of  the  work"  should  be  executed 
by  the  plaintiff  "without  holding  the  con- 
tract as  violated  or  void  in  any  other  re- 
spect." It  further  appeared  that  during  the 
progress  of  the  work  a  change  was  made  in 
the  material  for  the  front  of  the  building 
from  brick  and  granite  to  Indiana  stone  with 
carved  panels  and  frieze.  It  was  held  that 
the  words  "in  any  other  respect"  included  the 
implication  of  any  change  in  terms  except 
such  as  would  result  from  the  alteration  of 
the  plans,  but  not  such  changes  as  would  be 
the  necessary  consequence  thereof,  such  as  a 
delay  made  necessary  thereby. 

mm.  Any  Other  Road. 

In  Reynolds  ▼.  Great  Northern  R.  Co.  69 
Fed.  808,  a  statute  requiring  a  railroad  to 
give  signals  before  crossing  "any  other  road 
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or  street"  was  held  not  to  apply  to  a  private 
farm  crossing. 

nn.  Am/  Other  Ship. 

In   Bennett   Steamship   Co.   v.   Hull   Mut. 
Steamship   Protecting  Soc.    [1914]    3   K.   B. 
(Eng.)    57,  83  L.  J.  K.  B.   1179,   111  L.  T. 
N.   S.  489,   19   Com.  Cas.   353,  30  Times  L. 
Rep.  515,  it  appeared  that  the  collision  clause 
attached  to  the  usual  form  of  Lloyd's  policy 
was  as  follows:  ''And  it  is  further  agreed  that 
if  the  ship  hereby  insured  shall  come  into  col- 
lision with  any  other  ship  or  vessel  and  the 
assured  shall  in  consequence  thereof  become 
liable  to  pay  and  shall  pay  by  way  of  dam- 
ages," etc.    It  was  held  that  a  steamship  did 
not  "come  into  collision  with  any  other  ship 
or  vessel"  where  she  ran  into  the  nets  of  a 
fishing    vessel    when    the    fishing    vessel    to 
which  the  nets  were  attached  was  a  mile  or 
more   away  and  the  hulls  of  the  respective 
vessels  never  at  any  time  came  into  contact 
with  each  other.     And  in  The  Mobe  [1891] 
A.    C.    (Eng.)    401,   in   construing  the   same 
phrase,  it  appearing  that  a  tug,  which  was 
towing  a   sailing  vessel   came  into   collision 
with    another   vessel,   it   was  held   that   the 
sailing  vessel  and  the  steam -tug  having  her 
in   tow,   constituted   "one   ship."     Lord   Sel- 
bome  said:     "But  I  cannot  adopt  so  narrow 
a   construction   of   those   words,    ['come   into 
collision    with    any   other    ship].'     I   should 
hold  them  to  extend  to  cases  in  which  the 
injury  was  caused  by  the  impact,  not  only 
of  the  hull  of  the  ship  insured,  but  of  her 
boats  or  steam  launch,  even  if  those  accesso- 
ries were  not   (as  in  this  case)    insured  as 
being  in  effect,  parts  of  the  ship.     I  should 
also  hold  them  to  cover  an  indirect  collision, 
through  the  impact  of  the  ship  insured  upon 
another  vessel  or  thing  capable  of  doing  dam- 
age, which  might  by  such  impact  be  driven 
against  the  ship  suffering  damage.     I  should 
take  the  same  view,  as  against  insurers  in 
similar  terms,  of  a  tug  towing  one  or  more 
barges     (in    which    case    the    barge    owners 
would  not  be  liable  for  a  collision)    if  dam- 
age to  any  vessel  were  caused  by  the  barge 
or  barges  being  driven  against  it  through  the 
improper    navigation    of    the    tug,    although 
there  might  have  been  no  impact  of  the  tug 
itself  upon  the  injured  vessel." 

oo.  Any  Other  Source. 

In  Hubbell  v.  Higgins,  148  la.  36,  Ann. 
Cas.  1912B  822,  126  N.  W.  914,  the  court 
construed  the  provisions  of  an  Iowa  statute 
(Acts  33d  (jlen.  Assem.  ch.  168),  relating  to 
hotel  inspection,  which  declares  that  "all 
hotels  shall  be  kept  and  maintained  in  a 
clean  and  sanitary  condition  and  free  from 
any  effluvia,  gas  or  offensive  odors  arising 
from  any  sewer,  drain,  privy  or  any  other 
Ann.  Cas.  1916E. — 6. 


source  whatever  within  the  control  of  the 
owner,  manager,  agent  or  person  in  charge 
thereof."  It  was  held  that  the  odors  re- 
ferred to  in  the  section  were  clearly  such  as 
would  create  a  nuisance  under  the  law  quite 
independent  of  this  particular  act,  and  that 
the  words  "any  other  source  whatever"  had 
reference  to  a  source  of  like  kind  with  "sewer, 
drain,  and  privy,"  but  that  they  did  not  in- 
clude the  odor  of  onions. 

pp.  Any  Other  Species. 

In  Bagley  v.  State,  1  Humph.  (Tenn.)  48ft, 
under  a  statute  of  Tennessee  (Act  of  1799, 
c.  8),  making  void  all  contracts  the  consid- 
eration of  which  was  money  lost  by  playing 
at  cards,  dice,  billiards,  horse-racing,  or  any 
other  species  of  gaming  whatever,  it  was 
held  that  cockfighting  was  embraced  by  the 
words  "any  other  species  whatever." 

qq.  Any  Other  Structure. 

In  Giant  Powder  Co.  v.  Oregon  Pac.  R.  Co. 
42  Fed.  470,  8  L.R.A.  700,  in  construing  an 
Oregon  statute  (Act  of  February  11,  1885, 
§  1,  Comp.  1887,  §  3669)  providing  that 
every  person  "furnishing  material  of  any 
kind  to  be  used  in  the  construction  .  .  . 
of  any  building,  wharf,  bridge,  ditch,  flume, 
tunnel,  fence,  machinery,  or  aqueduct,  or  any 
other  structure  or  superstructure,  shall  have 
a  lien  upon  the  same  for  the  .  .  .  mate- 
rials furnished,"  etc.,  the  court  said:  "The 
language  of  the  act  is  certainly  broad  and 
comprehensive  enough  to  include  a  railway. 
It  is  certainly  a  'structure,'  if  not  a  'super- 
structure.' A  lien  can  as  conveniently  be 
imposed  upon  it  as  upon  a  'ditch,'  'flume,'  or 
'tunnel.*  These  instances  of  lienable  property 
are  expressly  mentioned  in  the  statute;  and 
the  scope  and  operation  of  this  general  term 
'structure'  immediately  following  this  specific 
enumeration  must  be  ascertained  by  refer- 
ence to  the  latter.  The  doctrine  of  noscitur 
a  sociis  applies;  and  the  significance  of  the 
word  'structure,'  in  this  statute,  is  indicates) 
by  the  company  it  is  found  in, — 'ditch/ 
'flume,'  and  'tunnel.'  If  the  language  of  the 
act  was  'building  or  other  structure'  only, 
then  it  might  not  be  construed  as  including 
a  railway.  But  the  words,  a  'ditch  or  any 
other  structure,'  cannot,  consistently  with 
this  established  rule  of  construction,  be  held 
to  exclude  a  railway.  A  railway  is  literally 
and  technicallv  a  'structure.^  It  consists  of 
the  bed  or  foundation,  which  may  be  of  earth, 
stone,  or  trestle-work,  on  which  are  laid  the 
ties  and  rails.  These,  taken  together,  consti- 
tute a  'structure,!  in  the  full  sense  of  the 
word."  See  to  the  same  effect.  Ban  v.  Colum- 
bia Southern  R.  Co.  117  Fed.  21,  54  C.  C.  A. 
407. 


66 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


rr.  Any  Other  Water. 


The  California  Civil  Code  (§  830)  pro- 
vides that  **except  where  the  grant  under 
which  the  land  is  held  indicates  a  different 
intent,  the  owner  of  the  upland,  when  it 
borders  on  tidewater  takes  to  ordinary  high- 
water  mark;  when  it  borders  upon  a  nayiga,- 
ble  lake  or  stream,  where  there  is  no  tide, 
the  owner  takes  to  the  edge  of  the  lake  or 
stream,  at  low -water  mark;  when  it  borders 
upon  any  other  water,  the  owner  takes  to 
llie  middle  of  the  lake  or  stream."  In  Foss 
V.  Johnstone,  158  Cal.  119,  110  Pac.  294,  it 
was  held  that  a  pond  which  was  shown  to  be 
not  navigable,  came  within  the  class  de- 
scribed as  "any  other  water"  in  the  last 
clause  of  the  section,  and  that  unless  a 
different  intent  appeared  from  the  patents 
and  documents  referred  to  therein,  the  paten- 
tee of  the  land  bordering  on  it  took  to  the 
center  of  the  pond. 

ss.  Any  Other  Witness. 

In  Hart  v.  Godkin,  122  Wis.  646,  100  N. 
VV.  1057,  it  appeared  that  the  court  charged 
the  jury  in  these  words:  **If  you  are  of  the 
opinion  from  the  evidence  that  any  witness 
has  wilfully  sworn  falsely  as  to  any  matter 
or  thing  material  to  the  issues  in  this  case 
then  you  are  at  liberty  to  disregard  the 
entire  testimony  of  such  witness,  except  in  so 
far  as  you  may  find  it  corroborated  by  the 
testimony  of  any  other  witness."  It  was 
held  that  the  use  of  the  term  "any  other 
witness"  rendered  the  instructions  fatally  de- 
fective, the  true  rule  being  that,  in  the  con- 
tingency mentioned,  the  jury  may  disregard 
the  entire  evidence  of  a  witness  not  corrobo- 
rated by  some  "credible"  evidence. 

152.  Ayr  Owxeb. 

An  Iowa  statute  (Code,  §  2814,  as  amended 
by  Laws  1907,  chapter  153),  relating  to 
school  sites,  provides  that  "any  school  corpo- 
ration may  take  and  hold  so  much  real  estate 
as  may  be  required  for  schoolhouse  sites, 
for  the  location  or  construction  thereon  of 
schoolhouses,  and  the  convenient  use  thereof, 
but  not  to  exceed  one  acre  exclusive  of  public 
highways,  except  in  a  city,  town  or  village 
it  may  include  one  block  exclusive  of  the 
street  or  hij^hway,  as  the  case  may  be  (or 
in  certain  cases  may  consist  of  not  to  exceed 
four  acre*  unless  by  the  owner's  consent), 
which  site  must  be  upon  some  public  road 
already  established  or  procured  by  the  board 
of  directors,  and  shall,  except  in  cities,  towns, 
or  villages,  be  at  least  thirty  rods  from  the 
residence  of  any  owner  who'  objects  to  its 
beinjr  placed  nearer.  In  Mendenhall  v.  In- 
dspendent  School  Dist.  137  la.  554,  115  N. 
W.    11,    it   was   said    that   the   words    "any 


owner"  manifestly  referred  to  the  owner  of 
the  residence  and  not  to  the  owner  of  the 
site  to  be  procured. 

163.  Ant  Part. 

a.  OeneraUy, 

In  U.  S.  V.  Keystone  Watch  Co.  218  Fed. 
602,  in  defining  the  phrase  "any  part"  as 
used  in  the  second  section  of  the  Sherman 
Anti-trust  Act  (Act  of  July  2,  1890,  c.  647),. 
§  2,  26  Stat.  209,  7  Fed.  Stat.  Ann.  340) 
the  court  said :  "The .  second  section  deals 
with  the  monopolizing,  or  the  attempt  at 
monopolizing,  'any  part'  of  the  trade  or  com- 
merce referred  to;  and  it  is  clear  enoughs 
therefore,  that  Congress  had  chiefly  in  mind> 
not  so  much  the  monopoly  of  a  whole  (al- 
though the  language  might  properly  be  con- 
strued to  cover  that  also),  as  the  much  more 
likely  case  of  the  monopoly  of  a  part  smaller 
than  the  whole.  But  the  question  imme- 
diately arises:  At  what  point  does  a  busi- 
ness become  so  large  that  the  statute  con- 
demns it  ?  Or — to  state  the  question  in  other 
words — is  the  mere  size  of  a  business  enough 
to  bring  it  within  the  disapproval  of  the 
act?  Section  2  gives  us  no  help,  for  'any' 
part,  if  strictly  construed,  might  range  from 
a  minute  and  inconsiderable  fraction  to  a 
part  just  less  than  the  whole.  If,  therefore^ 
a  merchant,  either  an  individual  or  a  corpo- 
ration, by  the  most  commendable  zeal  and  in- 
dustry should  succeed  in  diverting  to  himself 
a  very  small  part  of  a  competitor's  business^ 
he  would  be  monopolizing  a  'part'  of  the 
trade,  and  would  be  condemned  by  the  letter 
of  the  act.  And  in  like  manner,  if  the  stat> 
ute  is  using  the  strict  meaning  of  'restraint 
of  trade,'  no  merchant  could  act  in  combina- 
tion with  his  own  partner  in  successful  com- 
petition for  part  of  a  rival's  business,  even 
bv  the  fairest  and  most  honorable  means, 
except  at  the  risk  of  'restraining'  trade. 
Further  examples  are  needless;  many  more 
might  be  given.  Clearly,  therefore,  as  it 
seems  to  us,  the  act  could  not  have  been 
intended  to  bear  a  meaning  so  subversive: 
and  it  seems  plain  that  the  Supreme  Court 
was  abundantly  justified  in  turning  to  the 
rule  of  reason,  and  in  holding  that  of  neces- 
sity Congress  must  have  been  dealing  with 
undue  or  unreasonable  restraints  of  trade, 
whether  such  restraints  take  the  form  of 
monopolies  in  whole  or  in  part,  or  of  con- 
certed action  under  any  guise  whatever."' 
And  in  Patterson  v.  U.  8.  222  Fed.  599,  138 
C.  C.  A.  123,  a  later  case,  in  detormininfr 
what  was  "any  part"  of*  interstat-e  trade  or 
commerce,  within  the  meaning  of  the  same 
section  of  the  Sherman  Act,  the  court  said: 
"What  are  the  possible  parts  of  interstate 
trade  or  commerce  that  may  be  covered  by 
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it?  The  interstate  trade  or  commerce  in  a 
particular  commodity  of  all  prospective  pur- 
chasers thereof  in  the  United  States  is  a 
part  of  interstate  trade  or  commerce;  also 
the  interstate  trade  or  commerce  in  such 
commodity  of  all  prospective  purchasers 
thereof  in  some  particular  portion  thereof  is 
a  part  thereof.  And  also  the  interstate  trade 
or  commerce  in  such  commodity  of  any  pros- 
pective purchaser  tliereof  wherever  located  in 
the  United  States  is  a  part  thereof.  There 
can  be  no  question  that  the  first  two  arc 
parts  of  interstate  trade  or  commerce  within 
the  meaning  of  the  statute.  .  .  .  The  only 
question  is  as  to  the  third  part.  Is  the  in- 
terstate trade  or  commerce  of  a  prospective 
purchaser  a  part  thereof  within  it?  .  .  ', 
In  dealing  with  this  subject  the  Supreme 
Court,  speaking  by  the  Chief  Justice,  in  the 
Standard  Oil  Co.'s  Case,  221  U.  S.  61,  Ann. 
Cas.  1912D  734,  31  S.  Ct.  616,  55  U.  S.  (t. 
ed.)  645,  34  L.R.A.(N.S.)  834,  said:  Th«* 
commerce  referred  to  by  the  words  "any 
part,"  construed  in  the  light  of  the  manifest 
purpose  of  the  statute,  has  both  a  geographi- 
cal and  a  distributive  significance;  that  is, 
it  includes  any  portion  of  the  United  States 
and  any  one  of  the  classes  6f  things  forming 
a  part  of  interstate  or  foreign  commerce.* 
Tills  excludes  therefrom  the  interstate  trade 
or  commerce  of  a  particular  prospective  pur- 
chaser of  a  particular  commodity,  and  con- 
tines  it  to  the  interstate  trade  or  commerce 
of  all  prospective  purchasers  of  a  particular 
commodity  in  the  United  States  or  in  some 
particular  portion  thereof.  Reasoning  from 
the  analog}*  to  a  monopolizing  by  sovereign 
grant  leads  to  the  conclusion  that  such  is 
a  true  construction  of  the  section.  In  case 
of  such  monopolizing  it  is  of  u  particular 
commodity,  and  in  olden  times  in  England  it 
was  limited  in  some  instances  to  particular 
portions  of  the  kingdom." 

In  Stout  V.  Simpson,  34  Okla.'  129,  124. 
Pac.  754,  under  the  Original  Seminole  Agree- 
ment of  December  16,  1897  (Act  July  1,  1898, 
c.  542,  30  St.  at  L.  667),  providing  that  all 
contracts  for  sale,  disposition,  or  incumbrance 
of  any  part  of  any  allotment  made  prior  to 
date  of  patent  should  be  void,  it  was  held 
that  the  words  "any  part"  were  intended  to 
apply  both  to  the  homestead  and  the  surplus 
allotment. 

In  London  &  F.  Ins.  Co.  v.  Crunk,  91  Tenn. 
376,  23  S.  W.  140,  it  appeared  that  a  policy 
contained  a  clause  providing  that  "if  the 
building  or  any  part  thereof  fall  exbept  as 
the  result  of  fire,  all  insurance  by  this  policy 
tm  such  buildrng  or  its  contents  shall  imme- 
diately cease,"  and' that  before  the  fire  de- 
piroyed  the  insured  building  it  had  been 
visited  by  a  cyclone,  and  the  roof  of  the  two 
front  upper  rooms  had  teen  blown  away,  the 
rafters,  ceiling,  and  parts  of  walls  remaining. 


It  was  held  that  the  words  "any  part"  should 
not  be  construed  as  meaning  any  fragment  or 
portion  of  a  part  of  the  building,  but  meant 
an  integral  part  of  the  entire  building. 

In  Clark  y.  Lee,  185  Mass.  223,  70  N.  E. 
47,  wherein  it  appeared  that  a.  deed  provided 
that  *'on  the  defendant's  remaining  land, 
lying  southerly  of  the  land  conveyed,  no 
dwelling  or  other  house  or  building  or  any 
part  thereof  or  projection  therefrom  should 
be  built  thereon  within  sixty-five  feet  of  the 
easterly  line  of  Walnut  street,  or  within 
fifteen  feet  of  the  southerly  line  of  the  prem- 
ise^  conveyed,"  etc.,  it  was  held  that  a  wall 
extending  from  the  house  could  not  be  deemed 
to  be  "any  part  of,  or  projection"  from,  the 
hou^e,  and  thai^  those  words  evidently  re- 
ferred to  bay  windows  or  porches,  or  things 
of  that  nature. 

b.  Any  Part  Thereof, 

In  construing  the  English  Conveyancing 
Act  of  1881  (§  6,  subsec.  2)  providing  that 
"a  conveyance  of  land,  having  houses  or 
other  buildings  thereon,  shall  be  deemed  to 
include  and  shall  by  virtue  of  this  act  oper- 
ate to  convey^  with  the  land,  houses,  or  other 
buildings,  all  .  .  .  .lights,  .  .  .  ease- 
ments, rights,  and  advantages  whatsoever, 
appertaining  or. reputed  to  appertain  to  the 
land,  houses,  or  other  buildings  conveyed)  or 
any  of  them,  or  any  part  thereof,  or  at  the 
time  of  conveyance  demised,  occupied,  or  en- 
joyed with,  or  reputed  or  known  as  part  or 
parcel  of  or  appurtenant  to,  the  land,  houses, 
or  other  buildings  conveyed,  or  any  of  them, 
or  any  part  thereof,"  it  has  been  said :  "In 
my  opinion  the  mortgagee  has  conferred  upon 
him  by  the  power  of  sa)e  a  power  when  the 
mortgage  money  has  become  due— ^][  am  using 
again  the  words  of  the  Act  in  8/19,  subs.  1 
(i) — *to  sell  or  to  concur  with  any  other 
person  in .  selling  the  mortgaged'  property  or 
any  part  thereof.'  The  firajb  question  is; 
May  a  mortgagee  under  this  power  sell  a 
part  of  the  mortgaged  property  ?.  Clearly  he 
can.  Did  the  mortgagee  in  this  case  in  sell- 
ing the  garden  and  vinery  do  more  than  sell 
a  part  of  the  mortgaged  property?  I  think 
he  was  selling  a  part  of  the  mortgaged  prop- 
erty, and  a  part  which  seemed,  from  physical 
circumstances,'  to  be  naturally  divided  fronr 
the  other  part.  .  .  .  Under  these- circum> 
stances,  I  have  come  to  thie  conclusion  in  thi» 
case  that  the  sale  being  of  a  garden,  with  a 
vinery  upon  it,  the  purchaser  acquired  at  the 
sam^  time  a  right  to  the  access  of  light  to 
this  vinery  over  the  land  retained  by  thf 
mortgagee,  and  that  she  is  entitled  to  soo 
that  that  right  is  not  interfered  with  bv  anv 
person  subsequently  acquiring  the  adjoining' 
land.  ...  Of  course,  in  what  I  have  said 
I  do  not  mean  to  suggest  for  one  moment 
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tliAt  the  mortgagee  may  so  deai  with  a  mort- 
gaged property  ad  to  infringe  the  rights  of 
his  mortgagor;  so  long  as  he  bona  fide  sells 
a  part  of  the  property,  I  thing  he  can  sell  it 
with  the  legal  incidents  attaching  to  the  con- 
veyance in  granting  it."  Born  v.  Turner 
[1900]  2  Ch.  211,  69  L.  J.  Oh.  593,  83  L.  T. 
N.  S.  U8,  48  W.  R.  697.  But  it  has  been 
held  that  the  words  "or  any  part  thereof" 
did  not  give  a  mortgagee,  under  the  power  to 
sell  a  part  of  the  mortgaged  premises,  the 
right  to  sell  machinery  affixed  to  a  manufac- 
tory apart  from  the  manufactory  itself.  In 
re  Yates,  38  Ch.  D.  112,  57  L.  J.  Ch.  697, 
59  L.  T.  N.  S.  47,  36  W.  R,  663;  In  re  Brooke 
[1894]  2  Ch.  600,  64  L.  J.  Oh.  21. 

Under  the  English  Dramatic  Copyright 
Act  (3  &  4  Will.  §  2)  making  it  penal  to 
represent  any  protected  drama,  "or  any  part 
thereof,''  it  has  been  held  that  by  the  words 
''or  any  part  thereof"  was  meant  some  ma- 
terial and  substantial  portion  of  the  publica- 
tion of  another.  Chatterton  v.  Cave;'L.  R. 
3  App.  Cas.  483,  47  L.  J.  0.  PI.  646. 

The  English  Settled  Land  Act  (1882,  §  6), 
provides  that  "a  tenant  for  life  may  l^ase 
the  settled  land,  or  any  part  thereof,  or 
any  easement,  right,  or  privilege  of  any 
kind  over  or  in  relation  to  the  same,"  for  any 
term  not  exceeding  th^  periods  respectively 
mentioned  in  the  cases  of  a  building  lea^e,  a 
mining  lease,  and  any  other  lease.  It  has 
been  held  that,  reading  this  section  as  a 
whole,  it  was  obvious  that  its  general  lan- 
guage applied  to  building  leases,  as  well  as 
to  mining  leases  and  other  leases,  and  that 
it  enabled  the  tenant  for  life  to  grant  a  lease 
of  "the  settled  land  or  any  part  thereof;" 
also  that,  looking  at  those  words,  there  was 
no  room  for  any  doubt  that  the  tenant  for 
life  was  Empowered  to  grant  a  lease  for  the 
surface  of  the  land,  reserving  the  mines  and 
minerals  under  it,  or  to  grant  a  lease  of  the 
mines  and  minerals  without  the  surface.  In 
re  Gladstone  [1900]  2  Ch.  101,  82  L.  T.  N.  S. 
515,  69  L.  J.  Ch.  465,  48  W.  R.  531.  See 
also  In  re  Rutland  [1900}  2  Ch.  206,  69  L.  J. 
Ch.  603. 


,  •"•. 


154;  Any  PxtfrNERSHiP. 


State  V.  Lancashire  F.  Ins.  Co.  66  Ark.  466, 
51  S.  W.  633,  46  L.R.A.  348,  was  an  action 
against  a  foreign  insurance  company  under 
an  Arkansas  statute  (Acts  1899,  p.  50,  §  1), 
which  provides  that  "any  corporation  organ- 
ized under  the  laws  of  this  or  any  other 
state  or  country,  and  transacting  or  conduct- 
ing any  kind  of  business  in  this  state,  or  any 
partnership  or  individual,  .  .  .  who  shall 
create,  enter  into,  become  a  member  of  or 
party  to  any  pool,  trust,  agreement,  combina- 
tion, confederation  or  understanding  .  .  . 
to  fix  or  limit    .    •    .    the  price  or  premium 


to  be  paid  for  insuring  property  against  loss 
or  damage  by  fire,     .  shall  be  deemed 

and  adjudged  guilty  of  a  conspiracy  to  de- 
fraud, and  be  subject  to  the  penalties  as  pro* 
vided  by  this  act."  It  was  held  that  the 
words  "any  partnership  or  individual"  as 
used  therein,  while  general  words,  did  not 
apply  to  the  citizens  of  other  states. 

165.  Any  Pabty. 

Under  a  provision  that  "any  party  ag- 
grieved by  the  judgment  may  appeal,"  etc., 
it  has  been  held  that  by  "any  party"  is  to  be 
understood  any  person  who  is  a  party  to  the 
action.  Senter  v.  De  Bernal,  38  Cal.  637; 
Jones  v.  Quantrell,  2  Idaho  153,  9  Pac.  418. 
A  similar  provision  has  been  held  not  to 
require  by  the  use  of  the  words  "any  party" 
that  all  the  litigants  on  one  side  should  join 
in  one  appeal.    People  v.  Judge,  36  Mich.  331. 

In  State  v.  Dickman,  176  Mo.  App.  543, 
157  S.  W.  1012,  it  was  held  that  the  phrasi! 
"any  party"  in  the  Missouri  statute  (R.  8. 
Mo.  1909,  §  6384),  providing  that  "any  party 
to  a  suit  pending  in  any  court  in  this  state 
may  obtain  the  deposition  of  any  witness,  to 
be  used  in  such  suit,  conditionally,"  should 
be  taken  to  confine  the  right  to  some  one 
having  an  interest  in  either  the  estate  or  the 
personal  safety  of  the  person  proceeded 
against.  State  v.  Dickman,  175  Mo.  App. 
643,  157  S.  W.  1012. 

Under  the  New  Jersev  Act  of  1880  (Rev. 
Sup.  p.  2878)  providing  "that  in  all  civil 
actions  in  any  court  of  law  or  equity  of  this 
state,  any  party  thereto  may  be  sworn  and 
examined  as  a  witness,  notwithstanding  any 
party  thereto  may  sue  or  be  sued  in  a  repre- 
sentative capacity;  provided,  nevertheless, 
that  this  supplement  shall  not  extend  so  as 
to  permit  testimony  to  be  given  as  to  any 
transaction  with  or  statement  by  any  testa- 
tor or  intestate  represented  in  said  action," 
it  has  been  held  that  the  words  "any  party" 
include,  if  given  their  usual  significance,  both 
parties.  McCartin  v.  McCartin,  46  N.  J.  Eq. 
266,  17  Atl.  809. 

Under  the  North  Carolina  Code  (sec.  553) 
authorizing  "any  party  to  appeal  without 
giving  bond,"  the  words  "any  party"  have 
been  held  to  include  administrators  and  exe- 
cutors. Mason  v.  Osgood,  71  N.  C.  212; 
Christian  v.  Atlantic,  etc.  R.  Co.  136  N.  C. 
321,  1  Ann.  Cas.  803,  48  S.  E.  743,  68  L.R.A. 
418. 

In  Pennsylvania  Steel  Co/s  Appeal,  161  Pa. 
St.  571,  29  Atl.  294,  the  court  construed  a 
Pennsylvania  statute  (Act  of  May  16,  1891, 
§6),  providing  that,  upon  the  report  of  the 
viewers  being  filed,  "any  party  may  within 
thirty  days  thereafter  file  exceptions  to  the 
same,  and  the  court  shall  have  power  to  con- 
firm  said   report,   or  to  modify,  change,  or 
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otherwise  correct  the  Bame,  or  change  the 
aaseasmmts  made  therein,  or  refer  the  same 
hack  to  the  same  or  new  viewers,  with  like 
power  aa  to  their  report.  Or,  within  thirty 
days  from  the  filing  ol  any  report  in  courts 
any  party  whose  property  has  been  taken, 
injured  or  destroyed,  may  appeal  and  demand 
a  trial  by  jury,  and  any  party  interested  in 
any  assessment  of  damsges  or  benefits  may, 
within  thirty  days  after  final  decree,  have 
an  appeal  to  the  Supreme  Court/'  The  court 
paid:  "It  will  be  noticed  that  the  right  to 
file  exceptions  to  the  report  is  given  to  'any 
party' — ^meaning,  of  course,  any  party  inter- 
ested in  the  proceeding— while  the  right  to 
appeal  and  demand  a  jury  trial  is  restricted 
to  'any  party  whose  property  is  taken,  in- 
jured or  destroyed,'  and  the  right  of  appeal 
to  the  Supreme  Court  is  given  to  'any  party 
interested  in  any  assessment  of  damages  or 
benefits;'  but  this  right  of  appeal  to  the 
Supreme  Court  must  be  exercised  within 
thirty  days  after  final  decree.  It  cannot  be 
rightly  exercised  before  the  entry  of  a  final 
decree."  But  in  Re  Olyphant  Borough  Sewer, 
198  Pa.  St.  534,  48  Atl.  487,  it  was  held  that 
a  taxpayer  who  ''had  no  property  taken,  in- 
jured or  destroyed,  and  can  make  no  com- 
plaint of  the  assessment  of  damages  or  bene- 
fits by  the  viewers,"  had  no  standing  to 
except  to  the  action  of  the  viewers. 

In  construing  the  California  Code  (§  3214), 
which  provides  that  "mere  delay  in  present- 
ing a  bill  of  exchange  payable  with  interest, 
at  sight  or  on  demand,  does  not  exonerate 
any  party  thereto,"  so  as  to  apply  to  promis- 
sory notes  instead  of  bills  of  exchange,  it 
has  been  held  that  the  party  referred  to  by 
the  words  "any  party  thereto"  must  be  the 
indorser,  for  the  maker,  the  surety  and  the 
guarantors  are  never  exonerated  by  mere  de- 
lay until  the  statute  of  limitations  has  run 
in  their  favor.  Machado  v.  Fertiandez,  74 
Cal.  362,  16  Pac.  19. 

In  Chandler  v.  Railroad  Com'rs,  141  Masa 
208,  5  N.  E.  609,  under  the  Massachusetts 
statute  (Laws  1882,  c.  135),  giving  to  "any 
party  aggrieved"  by  the  decision  of  the 
county  commissioners,  or  by  their  neglect  or 
refusal  to  delude,  an  appeal  to  the  board  of 
railroad  commissioners,  it  was-  held  that  the 
phrase  did  not  include  a  taxable  inhabitant 
of  the  to^nn,  who  had  no  interest  different 
in  kind  from  the  other  taxable  inhabitants  of 
the  town,  and,  as  an  owner  of  land  abutting 
on  the  highway,  had  no  interest  different  in 
kind  from  that  of  other  abutters,  or  from 
that  of  the  public  generally,  because  no  part 
of  his  land  or  property  had  been  taken  or 
damaged. 

The  South  Dakota  Probate  Code  (§  345) 
provides  that  "an  appeal  may  be  taken  to  the 
circuit  court  from  a  judgment  or  order  of  the 
county  coart    •    •    .     (2)   admitting  or  re- 


fusing to  admit  a  will  to  probate,"  .  .  . 
and  section  346  provides  that  "any  party  ag- 
grieved may  appeal  as  aforesaid  except  where 
the  decree  or  order  of  which  he  complains 
was  made  upon  his  default."  Under  that 
statute  it  has  been  held  that  a  person  named 
as  the  executor  in  a  will  is  aggrieved  by  a 
judgment  adjudging  the  will  to  be  invalid, 
but  that  a  divorced  husband  whose  only  pos- 
sible interest  in  the  estate  of  the  testatrix  is 
a  contingent  interest  in  the  estate  in  case  of 
the  death  of  the  child  has  no  interest  in  the 
proceedings  to  probate  the  will  that  entitles 
him  to  contest  the  same.  Halde  v.  Schultz, 
17  S.  D.  466,  97  N.  W.  36». 

166.  Ainr  Person. 
^  a.  Generally . 

(1)  Under  Civil  Statute. 

In  Strachan  v.  Universal  Stock  Exchange 
[1895]  2  Q.  B.  697,  66  L.  J.  Q.  B.  181,  •/- 
firmed  [1896]  A.  C.  166,  65  L.  J.  Q.  B.  429, 
74  L.  T.  N.  S.  468,  it  was  held  that  a  statute 
providing  that  no  acticm  shall  be  maintained 
to  recover  money  deposited  "in  the  hands  of 
any  person,"  to  abide  the  event  of  a  wager 
applied  to  money  deposited  with  one  of  the 
parties  to  a  gaming  -contract  by  the  other 
party  thereto,  and  was  not  confined  to  a 
deposit  with  a  third  person. 

In  Reg.  V.  Comptroller  General  [1899]  1 
Q.  B.  909,  68  L.  J.  a-  B.  668,  80  L.  T.  N.  S. 
777,  it  was  held  that  the  general  words  of  a 
clause  giving  to  "any  person"  the  right  to  op- 
pose the  grant  of  a  patent,  the  subsequent 
statement  of  grounds  of  opposition  confined 
those  words  to  persons  having  an  interest  in 
the  subject-matter. 

Under  the  English  Conveyancing  Act,  1881 
(s.  21,  sub-s.  4),  providing  that  the  power 
of  sale  conferred  by  that  act  "may  be  exer- 
cised by  any  person  for  the  time  being  en- 
titled to  receive  and  give  a  disdiarge  for  the 
mortgage  money,"  it  has  been  held  that  those 
words  did  not  extend  to  eveJ-ybody  who  had 
a  power  to  give  a  receipt  and  discharge ;  that 
the  sub-section  did  not  include  a  person'  who 
had  that  power  merely  as  an  agent,  but  was 
intended  to  apply  only  to  mortgagees  or  those 
in  whom  the  full  interest  of  a  mortgagee  ha? 
vested.  In  re  Dawson  [1904]  2  Ch.  219,  73 
L.  J.  Ch.  684. 

In  Metropolitan  Board  of  Works  v.  Lon- 
don, etc.  R.  Co.  14  Ch.  D.*521,'49  L.  J.  Ch. 
355,  the  court  construed  the  English  Metrop- 
olis Management  Amendment  Act,  1862  (25 
&  26  Vict.  c.  102,  8  6),  providing  that: 
"The  77th  section  of  the  firstly  recited  Act 
(the  Act  of  1855)  is  hereby  repealed;  and 
In  lieu  thereof  be  it  enacted,  that  no  person 
shall  make  or  branch  any  sewer  or  drain,  or 
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make  any  opening  into  any  sewer  vested  in 
the  Metropolitan  board  of  works,  or  in  any 
vestry  or  district  board,  without  the  previous 
consent  in  writing  of  such  board  or  vestry : 
Provided  that  it  shall  be  lawful  for  any 
|>er8on,  with  such  consent,  at  his  own.  expense^ 
to  make  or  branch  any  drain  into  any  sewer 
vested  in  such  board  or  vestry  .  .  .  such 
4}rain  being  of  such  size,  materials,  and  other 
conditions,  and  branched  into  such  sewer  in 
such  manner  and  form  of  communication  in 
all  respects  as  the  board  or  vestry  shall  direct 
or  appoint,^'  etc.  It  was  held  that  the  words 
"any  person-'  therein  must  be  taken  to  mean 
any  person  entitled  to  participate  in  or 
make  arrangements  with  the  board  with  re- 
gard to  the  user  of  the  drainage  system. 

Under  a  by-law  providing  that  if  "any 
person,"  who  shall  be  chosen  a  warden,  shall 
refuse  to  accept  the  office  and  take  the  oath, 
he  shall  forfeit  it,  it  has  been  held  that  the 
word  person  should  be  considered  as  confined 
to  eligible  persons.-  London  Tobacco  Pipe 
Maker's  Co.  v.  WoOdroflfe,  7  B.  &;  C.  838,  14 
E.  C.  L.  374,  108  Eng.  Rep.  (Reprint)  «36. 

In  Munro  v.  Waller,  28  Ont.  29,  the  court 
construed  the  long  form  of  •  a  covenant  not 
to  sublease  or  assign,  in  the  amended  statute 
(49  Vict...c.  21  R.  S.  Q.  Gh.  106,  sec.  4 
and  schedule  B,  sec.  &),  providing  as  follows: 
*'And  also  that  the  lessee,  his  executors,  ad- 
ministrators and  assigns,  shall  not  nor  will 
during  the  said  term,  assign,  transfer  or  set 
over'  .  .  .  the  said  premises  or  any  of 
them  .  .  .  unto  rai\y  person  or  persons 
whomsoever  without  the  consent  in-  writing 
of  the  lessor,  his  heirs  or  assigns,  first  had  or 
obtained."  It  w^s  held  that  the  lessee  was 
embraced  within- the  words  "any  person"  and 
that  a  reassignment  of  the  lease  to  the  lessee 
was  within  the  covenant  and  constituted  a 
breach  of  it-      .     . 

Under  the  Canadian  statute  (R.  S.  Q.  ch. 
123)  requiring  the  registration  of  paxtnerr 
Kliips  and  providing  for  a  qui  tam  action  for 
the  penalty  received  by  the  violation  of  the 
law,  it  has  been  held,  that  as  used  in  section 
11  thereof  giving  the  action  to  any  person 
who  might  sue, .  the  words  "any  person"  are 
not  limltied  to  only  one  person,  but  that  two 
or  more  may  sue.  Chaput  v.  Robert,  14 
Ont.  App.  354. 

In  the  City  of  Salem,  10  Fed.  843,  7  Sawy. 
477,  there  was  involved  a  provision  that 
"every  boat  or  vessel  used  in  navigating  the 
waters  of  the  state  ..  .  .  shall  be  liable 
and  subjected  to  a  lien  .  .  .  for  all  debts 
due  to  persons  by  virtue  of  a  contract,  ex- 
pressed or  implied,  with  the  owners  of  a  boat 
or  vessel,  or  with  the  agents,  contractors,  or 
bubeontractors  of  such  owner,  or  any  of  them. 
Of.  with  any  person  having  them  employed 
to  construct,  repair,  oj*  laimch  such  boat  or 
vessel.     The   court   said:      "The  agent,   con- 


tractor, or  subcontractor,  or  the  owner  of  a 
boat,  is  necessarily  authorized,  by  the  nature 
and  terms  of  his  agreement  of  employment, 
to  procure  the  labor  and  materials  necessary 
to  accomplish  what  he  is  authorized  by  or 
contracte<l  with  the-  owner  to  do  thereon  or 
thereabout.  The  very  general  phrase  in  the 
Amendment — 'any.  person  having  them  [ma- 
terialmen] employed  to  construct,  repair,* 
etc. — ^must  be  construed  to  mean  any  person 
having  them  so  employed  by  the  authority 
of  the  owner.  For  it  cannot  be  suppos«> 
that  the  legislature  intended  that  the  'any 
person'  mentioned  in  the  section  applies  to 
any  one  other  than  a  person  within  the  cate- 
gory of  persons  just  before  enumerated;  that 
is,  a  person  sustaining  some  relation  to  the 
owner  that  authorizes  him  to  employ  the 
labor  or  purchase  the  material  m  question. 
A  mere  trespasser  or  intruder  upon  the  boat 
of  another  surely  cannot  fasten  a  lien  upon 
it  for  the  value  of  labor  and  materials  used 
in  unauthorized  repairs  thereon." 

In  Marvin  v.  Maysville  St.  R.  etc.  Co.  49 
Fed.  436,  the  Kentucky,  statute  (Gen.  St.  ch. 
57,  p.  550),  giving  the  personal  repre^nta- 
five  of  "any  person"  whose  life  is  loet  by 
reason  of  ne^lige^ce,.  the  right  to  institute 
suit  and  recover  damages  in  the  same  maAner 
that  .the  person  himself  might  have  done  for 
any  injury  where  death  did  not  ensue,"  was 
held  not  to  confine  this  right  to  tile  citizens 
or  residents  of  the  state  of  Kentucky  but  to 
give  the  right  to  any  person  without  regard 
to  his  residence  or  citizenship. 

In  I>i.\on  V.  Western  Union  Tel.  Co.  68 
Fed.  630,  a  statute  making  corporate  employ* 
ers  liable  for  injuries  to  a  servant  caused  by 
the  negligence  of  "any  person"  was  held  to 
intend  any  person  otlier  than  the  injured 
employee. 

In  Victor's  Application,  27  Cal.  App.  73, 
^48  Pac.  975,  it  was  held  that  as  used  in  a 
statute  providing  that  before  "any  person" 
can  practice  dentistry  he  must  obtain  a 
license,  the  words  "any  person"  meant  other 
than  those  whom  a  previous  section  had  ex- 
empted from  the  operation  of  the, act. 

In  Caron  v.  Boston,  etc.  R.  Co.  164  Mass. 
523,  42  N.  £.  112,  it  wa^  held  that  the  words 
"any  person  who  has  the  charge  or  control" 
of  a  train  includes  only  persons  having  the 
authority  to  control  a  train  and  not  one  hav- 
ing momentarily  the  physical  power  to  con- 
trol it.  See  also  Denver,  etc.  R.  Co.  v.  Vitello, 
34  Colo.  50,  81  Pac.  766. 
,  Under  statutes  permitting  the  representa- 
tive of  "any  person"  who  should  die  from 
any  injury  resulting  from  or  occasioned  by 
the  negligence  of  any  person  or  employee 
while  running  a  train  of  cars,  the  words  "any 
person"  have  been  held  not  to  include  a 
servant  whose  death  was  occasioned  by  the 
ne;gligence  of  a  fellow-servant.     Atchison,  etc. 
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Pu  Co.  V.  Farrow,  6  Colo.  498;  Connor  v.  Chi- 
cago, etc.  R.  Co.  59  Mo.  285;  Proctor  v.  Han- 
nibal, etc.  R.  Co.  64  Mo.  112  {overruiing 
iichultz  V.  Pacific  R.  Co.  36  Mo.  13) ;  Elliott 
V.  St.  Louis,  etc.  R.  Co.  67  Mo.  272,  affirming 
Proctor  V.  Hannibal,  etc.  R,  Co.  supra;  Sul- 
livan V.  Miissouri  Pac.  R..Co.  97  Mo.  113,  10 
S.  W.  852;  Lutz  v.  Atlantic,  etc.  R.  Co.  6  N. 
M.  496,  30  Pac.  912,  16  L.R.A.  819;  Miller 
V.  Coffin,  19  R.  I.  164,  36  Atl.  6. 

Under  an  Indiana  statute  (2  G.  &  H.  sec. 
39,  p.  559,  sec.  2766  Burns  1901,  sec.  3154 
Bums  1908,  sec.  2596  R.  S.  1881)  providing 
that  "any  person' '  might  contest  the  validity 
•of  a  will,  it  has  been  held  that  the  broad 
iangua^  giving  the  right  of  contest  to  ''any 
person"  was  limited  by  the  Code  of  Civil 
Procedure  (12  R.  S.  1862,  p.  27,  sec.  251, 
Bums  1908»  sec.  261  R.  8.  1881)  providing 
that  "every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as 
otherwise  provided,''  and  consequently  that 
the  phrase  should  be  construed  to  mean  only 
any  person  having  an  interest  in  the  subject- 
matter  of  the  will.  Niederhaus  v.  Heldt>  27 
Ind.  480;  Schmidt  v.  Bomersbach,  64  Ind.  53; 
Kinnaman  v.  Kinnaman,  71  Ind.  417;  Camp- 
bell v.  Fichter,  168  Ind.  645,  11  Ann.  Cas. 
1089,  81  N.  E.  661;  Thompson  v.  Turner,  173 
Ind.  593,  Ann.  Cas.  1912A  740,  89  X.  E.  3X4; 
Crawfordsville  Trust  Co.  v.  Ramsey,  178  Ind. 
258,  98  N.  E.  177. 

In  the  case  of  In  re  McGhee,  105  la.  9,  74 
2^.  W.  695,  a  proceeding  to  ascertain  the 
amount  of  a  collateral  inheritance  tax  under 
the  Iowa  statute  (Acts  of  26th  Gen.  As- 
sembly, c.  28,  sec.  1),  providing  **all  prop- 
erty within  the  jurisdiction  of  tliis  state 
.  .  .  which  shall  pass  ...  to  any  per- 
son .  .  .  shall  be  subject  to  a  tax,"  it 
was  held  that  the  statutory  phrase  *^to  any 
person'*  did  not  necessarily  mean  one  person 
only,  but  would  include  more  than  one,  when 
that  was  required  to  give  the  state  the  effect 
it  was  intended  to  have,  and  that  the  ad- 
ministrator, executor,  or  trustee  charged  witli 
the  duty  of  settling  the  estate  was  liable  for 
the  payment  of  the  tax,  excepting  that  in 
some  cases  he  waa  required  to  collect  the  tax 
from  the  person  who  was  to  receive  the  prop- 
erty. 

A  statute  providing  that  the  books  in 
county  offices  shall  remain  open  for  examina- 
tion by  "any  person^  has  been  held  to  give 
the  right  of  examination!  to  any  person  inter- 
ested. Boylan  v.  WaHren,  39  Kan.  301,  18 
Pac.  174,  7  Am.  St.  Rep.  551.  And  under  a 
flimilar  statute  (R.  S.  Wis.  sec.  700),  it  has 
'been  held  that  the  statute  extended  the  right 
of  examination,  etc.,  to  any  person,  app]yin<]^ 
to  the  custodian  of  public  records  in  a  prop- 
er manner,  subject,  ho^vever,  to  the  payment 
of  fees  when  allowed,  and  such  reasonable 
supervision  and  control  by  the  officer  as  wa8 
essential  to  the  convenient  performance  of  his 


duties,  and  the  eurrtnt  busineefl  of  the  pub- 
lic. Hanson  v.  Eichstaedt,  69  Wis.  538,  35 
K.  W.  30.  But  under  the  Colorado  statute 
(Gen.  Stat.  §  667),  it  has  been  held  thai 
the  phrase  "any  person"  did  not  include  ab- 
stract makers,  as  they  do  not  seek  informa- 
tion concerning  a  tract  of  land  in  which  they 
themselves,  or  parties  whom  they  represent 
have  or  expect  to  have  an  interest.  Bean  v. 
People,  7  Colo.  200,  2  Pac.  909. 

Under  the  Louisiana  Code  of  Practice  (art. 
809),  providing  that  a  mandate  to  prevent  a 
usurpation  of  an  office  in  a  city  or  other  cor- 
poration may  be  obtained  by  "any  person 
applying  for  it,"  it  has  been  held  that  the 
words  "any  person"  meant  "any  person  hav- 
ing an  interest"  and  that  the  courts  of  the 
country  from  which  the  code  borrowed  this 
term  of  "any  person"  had  determined  and 
fixed  by  a  settled  jurisprudence  what  thin 
interest  should  be,  and  had  settled  that  any 
inhabitant  of  a  borough  or  town  had  a  suf- 
ficient interest.  State  v.  Kohnke,  100  La. 
838,  33  So.  793. 

In  Brewer  v.  Crosby,  11  Gray  (Mass.)  20. 
under  a  Massachusetts  statute  [Rev.  St.  c. 
58,  §  13  (St.  1798,  c.  54,  §  3) J,  making  liable 
the  owner  or  keeper  of  any  dog  for  any  dam- 
age done  by  the  dog  "either  to  the  person  or 
the  property  of  any  person,"  the  court  held 
that  the  term  ^Hmy  person"  was  used  in  its 
broadest  sense  as  "anybody,"  "any  human 
being/'  and  not  in  contrast  to  property. 

It  has  been  held  that  the  words  "any  per- 
son" in  a  statute  declaring  that  a  railroad 
shall  be  liable  for  any  damages  or  injury 
which  may  be  sustained  by  any  person  from  a 
locomotive  or  cars,  did  not  embrace  employees 
of  the  road.  Dowell  v.  Vicksburg,  etc.  K. 
Co.  61  Miss.  519.  And  see  Carle  v.  Bangor, 
etc.  R.  Co.  43  Me.  269.  And  likewise,  under 
a  statute  providing  for  the  ringing  of  a  bell 
on  the  locomotive  before  crossing  and  until 
after  it  should  have  crossed  any  street  and 
declaring  that  said  corporation  shall  also  be 
liable  tor  all  damages  which  shall  be  sus- 
tained by  any  person  by  reason  of  such 
neglect,  the  words  "any  person"  have  been 
held  not  to  include  servants  or  employees 
of  the  railroad  company.  Rohback  v.  Pacific 
R.  Co.  43  Mo.  187. 

In  Spurgeon  v.  Hennessey,  32  Mo.  App.  83, 
construing  a  Missouri  statute  (R.  S.  §  5050) 
providing  that  if  "any  person  shall  lay  off 
an  addition  to  any  town  or  city  which  he 
does  not  improve,  and  shall  be  the  legal  own- 
er of  all  lots  contained  in  such  addition, 
such  person  or  any  other  person  who  shall 
become  the  legal  owner  thereof,  shall  have 
8uch  addition  or  any  part  thereof  vacated," 
it  was  held  that  the  words  "any  person"  ap- 
plied to  any  number  of  persons  who  were 
the  owners  of  various  lots. 

In  construing  a  statute  of  Missouri  (R.  S. 
1899,  §  2863)  providing  that  "it  is  actionable 
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to  publish  falsely  and  maliciously  in  any 
manner  whatsoever,  that  any  person  has  been 
g:uilty  of  fornication  or  adultery/'  it  has  been 
held  that  it  \vas  the  intention  of  the  legisla- 
ture to  do  away  with  all  technical  distinc- 
tion and  to  make  the  speaking  of  the  words 
"adultery"  or  "fornication**  actionable  per  se 
as  to  any  person,  without  reference  to  wheth- 
er such  person  was  or  was  not  married. 
Brown  v.  Wintsch,  110  Mo.  App.  264,  84  S. 
W.   196. 

In  Chapman  v.  Brewer,  43  Neb.  890,  62  N. 
W.  320,  47  Am.  St.  Rep.  779,  it  was  held 
that  a  statute  requiring  "any  person"  en- 
titled to  a  mechanic's  lien  to  file  a  verified 
account  applied  to  artificial  persons. 

In  Virginia,  etc.  R.  Co.  v.  Ormsby  County, 
5  Nev.  341,  a  statute  allowing  "any  person" 
to  apply  for  the  equalization  of  an  assess- 
ment was  held  to  give  the  right  to  "all  per- 
sona, witliout  exception." 

In  Den  v.  Gk>ldtrap,  1  N.  J.  L.  272,  un- 
der a  statute  providing  that  an  unre- 
corded mortgage  should  not  avail  against 
"any  person,"  it  was  held  that  the  phrase  in- 
cluded only  persons  of  the  class  mentioned 
in  a  preceding  section,  viz.,  bona  fide  pur- 
chasers. 

In  Hodgkins  v.  Atlantic,  etc.  R.  Co.  3 
Daly  (N.  Y.)  70,  affimUnff  5  Abb.  Pr.  (N.  S.) 
73,  it  was  held  that  a  statute  authorizing  the 
compulsory  taking  of  the  affidavit  of  "any 
person*'  did  not  apply  to  the  affidavit  of  an 
adverse  party. 

It  has  been  held  that  the  New  York  stat- 
ute (11  R.  S.  p.  728,  sec.  55)  allows  the  ap- 
plication of  rents  and  profits  to  the  use  of 
"any  person"  and  that  this  fairly  includes  a 
contingent  limitation  in  favor  of  petsons 
who  are  unascertained  at  the  creation  of  the 
trust.  Oilman  v.  Reddington,  24  N.  Y.  9, 
quoted  in  Harrison  v.  Harrison,  36  N.  Y. 
543. 

In  the  case  of  In  re  Beach,  154  N.  Y.  242, 
48  N.  E.  516,  construing  the  New  York  Trans- 
fer Tax  Act  (Cli.  399,  Laws  1892)  exempting 
from  such  taxation  real  property,  and  also 
personal-  property  not  exceeding  ten  thou- 
sand dollars  in  value,  passing  by  will,  deed 
or  gift  to  "any  person  to  whom  any  such 
decedent,  grantor,  donor  or  vendor,  for  not 
less  than  ten  years  prior  to  such  transfer, 
stood  in  the  mutually  acknowledged  rela- 
tion of  a  parent,"  it  was  held  that  the  words 
"any  person"  included  children  bom  in  lawful 
wedlock,  children  legally  adopted,  illegitimate 
children  and  children  informally  adopted. 

In  construing  the  New  York  Code  of  Civil 
Procedure  (§72)  providing  that  "any  judge 
of  the  superior  court  may  authorize,  any 
person  to  sue  as  a  pauper"  when  he  shall 
comply  with  the  terms  of  the  act,  etc.,  it 
has  been  held  that  the  expression  "any  per- 
son"   included   a   resident   of   another   state 


of  the  Union,  and  therefore  there  was  no 
error  in  the  ruling  of  his  Honor  permitting 
the  plaintiff,  who  resided  in  Tennessee,  to 
sue  in  the  North  Carolina  courts  as  a  pauper. 
Porter  v.  Jones,  68  N.  C.  320;  Christian  v. 
Atlantic,  etc.  R.  Co.  136  N.  C.  321,  1  Ann. 
Cas.  803,  48  S.  E.  743,  08  L.R.A.  418. 

In  Valley  v.  Grafton  First  Nat.  Bank,  14 
N.  D.  580,  106  N.  W.  127,  116  Am.  St.  Rep. 
700,  5  L.R.A.(N.S.)  387,  the  court  held  that 
as  used  in  a  statute  in  declaring  that  a  con- 
veyance should  not  be  defeated  or  affected 
by  an  unrecorded  defeasance  "as  against  any 
person"  other  than  those  expressly  excluded, 
the  words  "any  person"  must  be  understood 
as  meaning  any  person  entitled  to  the  pro- 
tection of  the  recording  laws,  namely,  subse- 
quent purchasers  or  incumbrancers,  and  did 
not  include  creditors  of  the  grantee. 

In  State  v.  Duniway,  63  Ore.  555,  128  Pac. 
853,  construing  an  Oregon  statute  (L.  O.  L. 
§  326),  providing  for  the  recovery  of  real 
property  in  the  nature  of  an  action  in  ejec- 
tion and  specifying  who  might  bring  the  ac- 
tion, it  was  held  that  the  words  "any  person" 
were  broad  enough  to  include  artificial  as 
well  as  natural  persons,  and  included  the 
state. 

A  provision  in  a  poor  debtor's  act  that  "any 
person"  may  take  advantage  thereof  has  been 
held  to  include  a  minor.  Williams  v.  Ivory, 
173  Pa.  St.  536,  34  Atl.  291.  And  in  Peter- 
son V.  Delaware  River  Ferry  Co.  190  Pa.  St. 
364,  42  Atl.  955,  the  court  cited  Williams  v. 
Ivory,  supra,  in  holding  that  the  act  of  June 
24,  1895  (P.  L.  236),  which  related  to 
actions  for  Injuries  wrongfully  done,  was  a 
general  act  in  the  nature  of  a  statute  of  limi- 
tations whose  terms  were  general,  and  made 
no  exceptions  in  favor  of  persons  under  disa- 
bility. 

(2)   Under  Criminal  Statute. 

In  Reg.  V.  Rowlands,  8  Q.  B.  D.  530,  51  U 
J.  M.  C.  51,  it  was  held  that  a  statute  re- 
lating  to  frauds  by  "any  person,"  though 
pajBsed  in  connection  with  a  bankruptcy  law 
and  referring  principally  to  offenses  by  a 
bankrupt,  applied  also  to  frauds  by  persons 
not  bankrupt. 

In  Vermont  v.  U.  S.  174  Fed.  792,  98  C.  C. 
A.  500,  in  construing  a  provision  of  a  federal 
act  (Act  Aug.  2,  1886,  c.  840,  §  3,  3  Fed. 
St.  Ann.  128)  referring  to  "any  person"  that 
sells,  vends  or  furnishes  oleomargarine,  the 
court  held  that  the  words  were  not  confined 
to  dealers,  and  said:  "If  such  dealers  were 
the  only  persons  who  could  sell,  vend,  or  fur- 
nish colored  oleomargine,  there  would  be  force 
in  his  argument,  but  most  obviously  sucli  is 
not  the  case.  ...  It  must  be  admitted  that 
it  is  possible  and  well  within  the  power  of  any 
and  all  persons  to  resort  to  the  business  of 
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coloring  oleomargarine  to  make  it  look  like 
butter;  and,  in  view  of  this  possibility,  the 
words  'any  person'  under  consideration  were 
doubtless  employed  by  Congress.  They  are 
broad  and  comprehensive  and  easily  embrace 
any  and  all  persons  whether  licensed  whole- 
sale  or  retail  dealers  or  otherwise;  and  by  a 
familiar  rule  of  construction  they  should  be 
given  full  force  and  effect,  to  the  end  that  the 
legislative  purpose  may  be  subserved.  We 
think  there  is  no  merit  in  this  first  objec- 
tion." And  to  the  next  argument  that  the 
language  employed  in  the  amended  act  neces- 
sarily required,  not  only  the  adding  or  mixing 
of  artificial  coloration  with  oleomargarine, 
but  the  actual  selling,  vending,  or  furnishing 
of  some  of  the  colored  product  to  constitute 
one  "a  manufacturer,''  and  that,  inasmuch  as 
there  was  no  proof  that  defendants  actually 
«old,  vended,  or  furnished  any  of  the  oleo- 
margarine, which  they  colored,  the  convic- 
tion could  stand  on  the  first  count,  the  court 
said:  "We  cannot  give  our  assent  to  this 
proposition.  The  actual  selling,  vending,  or 
furnishing  of  oleomargarine  for  the  use  and 
consumption  of  others  is  not  one  of  the  sub- 
stantive and  necessary  components  of  a  'man- 
ufacturer' as  there  contemplated.  The  words, 
^that  sells,  vends  or  furnishes  oleomargarine,' 
etc.,  rather  qualify  or  limit  the  subject  of  the 
sentence  in  which  they  are  found.  It  is  not 
'any  person'  merely,  but  'any  person  that 
sells,  vends  or  furnishes,'  etc.,  that  may  be- 
come a  manufacturer  by  adding  or  mixing 
coloring  matter.  It  is  not  an  uncommon  use 
of  language  to  say  that  one  sells  or  vends 
fruit,  for  instance,  and  to  mean  thereby  not 
that  he  has  actually  made  a  sale,  but  that 
he  is  engaged  in  the  business  of  selling  or 
vending  fruit.  We  think  such  is  the  sense  in 
which  Congress  employed  the  words  in  ques- 
tion, and  that  the  true  meaning  of  the 
sentence  is  that  any  person  engaged  in  the 
business  of  selling,  vending,  or  furnishing 
oleomargarine  for  the  use  and  consumption  of 
others  who  shall  add  or  mix  with  oleomar- 
garine any  artificial  coloring  matter  shall  be 
held  to  be  a  manufacturer  and  subject  to  the 
provisions  of  the  act." 

In  Wilson  v.  U.  S.  229  Fed.  344,  143  C.  C. 
A.  464,  the  court  construed  the  Harrison  Law 
/Act  Dec.  17,  1914,  c.  1,  sec.  1,  38  Stat.  785, 
Fed.  St.  Ann.  1916  Supp.  p.  101),  which  pro- 
vides that  every  person  who  produces,  im- 
ports, deals  in,  sells,  distributes  or  gives 
away  opium  or  cocoa  leaves  .  .  .  shall 
register  with  the  collector  of  internal  revenue 
and  shall  pay  a  special  tax,  but  exempts  cer- 
tain classes  of  persons  specified  therem;  and 
further  provides  that  "it  shall  be  unlawful 
for  any  person  required  to  register  under  the 
terms  of  this  act  to  produce^  etc.,  deal  in, 
dispense,  sell,  distribute,  or  give  away  any 
4>f  the  aforesaid  drags  without  having  reg- 


istered and  paid  the  special  tax  provided  for 
in  this  section."  Section  8  thereof  pro- 
vides :  "That  it  shall  be  unlawful  for  any  per- 
son not  registered  under  the  provisions  of  this 
act,  and  who  has  not  paid  the  special  tax 
provided  for  by  this  act,  to  have  in  his  pos- 
session or  under  his  control  any  of  the  afore- 
said drugs;  and  such  possession  or  control 
shall  be  presumptive  evidence  of  a  violation 
of  this  section,  and  also  of  a  violation  of  the 
provisions  of  section  one  of  this  act:  Provid- 
ed, that  this  section  shall  not  apply  to  any 
employee  of  a  registered  person,  or  to  a  nurse 
under  the  supervision  of  a  physician,  dentist, 
or  veterinary  surgeon  registered  under  this 
act,  having  such  possession  or  control  by  vir- 
tue of  his  employment  or  occupation  and 
not  on  his  own  account;  or  to  the  possession 
of  any  of  the  aforesaid  drugs  which  has  or 
have  been  prescribed  in  good  faith  by  a 
physician  [etc.]  registered  under  this  act;  or 
to  any  United  States,  state,  county,  munici- 
pal [etc.],  officer  or  official  who  has  possession 
of  any  said  drugs,  by  reason  of  his  ofiicial 
duties,  or  to  a  warehouseman  holding  posses- 
sion for  a  person  registered  and  who  has  paid 
the  taxes  under  this  act;  or  to  common  car- 
riers engaged  in  transporting  such  drugs." 
The  court  said :  "The  contention  of  defendant 
is  that  he  is  not  covered  by  the  provisions  of 
section  8  because  the  words  'any  person' 
as  used  therein  are  to  be  construed  as  refer- 
ring only  to  persons  of  the  classes  referred 
to  in  section  1  as  being  obliged  to  register 
and  pay  a  tax.  We  do  not  find  this  contention 
persuasive;  the  words  'any  person'  are  com- 
prehensive; they  are  broad  enough  to  cover 
not  only  the  'producers,  dealers,  distributors, 
givers  away,'  etc.,  who  by  section  1  are  al- 
lowed to  register,  but  also  all  other  persons. 
That  Congress  used  the  words  with  this 
comprehensive  meaning  seems  to  us  manifest 
from  the  exceptions  which  it  includes  in  the 
proviso  that  immediately  follows.  A  nurse 
may  have  some  opium  in  her  possession,  and 
yet  not  be  herself  'a  dealer,  distributor,'  etc., 
nor  entitled  to  take  out  a  license.  So  too  a 
person  subject  to  sharp  spasms  of  pain  may 
have  some  in  his  possession,  and  yet  not  be 
himself  'a  dealer,  distributor,'  etc.,  nor  en- 
titled to  take  out  a  license.  Both  these 
persons  would  be  covered  by  the  first  clause 
of  section  8  and  their  possession  would  be 
unlawful.  Therefore  Congress  saved  them  in 
the  proviso,  by  relieving  from  the  application 
of  the  first  clause — ^the  nurse,  if  her  posses- 
sion was  by  virtue  of  her  employment,  and 
the  invalid,  if  the  drug  had  been  prescribed 
for  him  by  a  physician.  Grammatically  there 
is  nothing  in  the  section  which  would  so 
restrict  the  comprehensive  meaning  of  the 
words  'any  person,'  as  to  make  them  include 
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only  those  who  might  take  out  license  but 
have  neglected  to  do  so.  There  is  nothing  to 
indicate  that  Congress  intended  its  prosccip- 
tion  to  be  less  comprehensive  than  the  lan- 
guage it  u»ed  requires.  It  has  legislated 
quite  drastically  about  opium  in  Act  Feb.  9, 
1909,  c.  100,  35  Stat,  at  Large,  614,  Fed. 
Stat,  Ann.  Supp.  1009,  p.  180,  prohibiting 
its  importation  for  any  but  medicinal  pur- 
poses and  making  any  one  who  imports  for 
other  purposes  or  who  uses  the  drug,  know- 
ing tliat  it  has  been  so  fraudulently  imported, 
subject  to  prosecution.  The  eighth  section  of 
the  Act  of  1914  is  a  legislation  of  the  same 
sort;  it  prohibits  any  one,  other  than  those 
who  register  and  pay  tax,  and  a  few  other 
persons,  nurses,  invalids,  common  carriers, 
etc.,  from  having  any  opium  in  their  posses- 
sion and  imposes  a  penalty  for  their  doing 


so. 


» 


In  Ex  p.  Daly  (Ala.)  69  So.  598,  denying 
writ,  Daly  v.  State  ( Ala. )  69  So.  338,  a  pros- 
ecution for  the  violation  of  the  Alabama 
Criminal  Code  (§  6217)  which,  among  other 
things,  makes  it  a  criminal  offense  for  *'any 
person"  to  use  "abusjve,"  "insulting,"  or  "ob- 
scene" language  "in  the  presence  or  hearing 
of  any  girl  or  woman,"  the  court  said:  "We 
can  see  no  reason  why  a  woman  or  a  girl 
cannot  offend  against  this  statute.  They  are, 
of  course,  included  in  the  term  'any  person,' 
unless  the  context  of  the  statute  shows  that 
they  were  not,  or  could  not  be,  included.  We 
find  nothing  in  this  context  to  so  exclude  a 
'woman'  or  a  *girP  from  the  phrase  *any 
person'  as  therein  used.  There  are  some  of- 
fenses, common-law  and  statutory,  which 
from  their  nature,  could  not  be  committed 
by  one  of  the  female  sex;  but  the  offense  in 
question  is  not  one  of  those  offenses.  While 
as  to  a  part  of  the  statute  a  female  is  the 
only  person  or  gender  that  could  be  offended 
against,  yet  here  there  is  nothing  which  pre- 
vents the  female  sex  from  being  both  the 
offender,  and  the  offended  against." 

Under  the  Arkansas  statute  (Kirby's  Dig. 
sec.  2043 ) ,  which  provides  that  "any  person 
who  shall  be  convicted  of  obtaining  carnal 
knowledge  of  a  female  by  virtue  of  a  feigned 
or  pretended  marriage,  or  of  any  false  or 
feigned  express  promise  of  marriage"  shall 
be  guilty  of  seduction,  it  has  been  held  that 
the  statute  applied  to  "any  person"  who  was 
a  male  and  who  violated  its  provisions,  and 
was  limited  by  reason  of  the  state  or  condi- 
tion of  the  man  as  being  single  or  married. 
Davis  V,  State,  95  Ark.  565,  129  S.  W.  630. 

Under  a  Georgia  statute  (Penal  Code, 
§  109)  declaring  that  "whoever  forcibly  ab- 
ducts or  steals  away  *any  person,'  without 
lawful  authority,  or  warrant,  from  this  state 
or  any  county  thereof,  and  sends  or  conveys 
such  person  beyond  the  limits  of  the  state 
or  a  county  thereof  against  his  will,  is  guilty 


of  kidnapping,"  it  has  been  held  that  the 
expression  "any  person"  meant  any  man^ 
woman,  or  child  of  any.  age.  •  Sutton  v.  State, 
122  Ga,  158,  60  S.  E.  60. 

In  State  v.  Gardner  (la.)  166  N.  W.  747, 
in  holding  that  an  Iowa  statute  (Code,  sec. 
4943)  making  it  a  crime  "for  any  person" 
to  resort  to  a  house  of  ill  fame  for  the  pur- 
pose of  prostitution,  did  not  include  men^ 
the  court  said:  "When  section  4943  was 
enacted  it  was  settled  that  men  could  not  be 
guilty  of  prostitution,  hence  they  did  not  be- 
come punishable  for  prostitution  unless  this 
was  effected  by  enacting  tliat  statute.  .  .  . 
The  legislature  knew  'prostitution'  was  gen- 
erally understood  to  be  soinething  that  men 
could  not,  and  women  could,  be  guilty  of,  and 
that  this '  interpretation  was  settled  in  law. 
It  used  the  word  in  the  settled  sense,  and 
*any  person'  to  avoid  repetition.  The  statute 
forbids:  (1)  Resort  to  a  house  of  ill  fame 
for  the  purpose  of  prostitution;  (2)  for  the 
purpose  of  lewdness;  (3)  using  such  house 
for  prostitution^  (4)  occupying  such  house 
for  such  purpose;  (5)  inhabiting  such  house 
for  such  purpose;  (6)  using  such  house  for 
the  purpose  of  lewdness ;  ( 7 )  occupying  same 
for  such  purpose;  (8)  inhabiting  same  for 
such  purpose.  The  legislature  knew  it  was 
matter  of  ccMnmon  knowledge  that  some  of 
these  can  be  committed  by  both  men  and 
women,  and  some  by  women  only.  It  there- 
fore refrained  from  labeling  four  of  these  as 
applying  to  women  only.  In  the  light  of  this, 
it  is  plain  that  *any  person'  was  intended  to- 
mean  *any  person  w^ho  can  be  guilty  of  any 
of  these;'  that  the  purpose  was  to  save  words 
regarded  as  needless,  rather  than  to  enlarge  a 
class  of  offenders.  .  .  .  It  is  its  purpose- 
to  enable  the  state  to  indict  in  the  alterna- 
tive, to  charge  an  offense  that  can  be  com- 
mitted by  men  and  women,  or  by  men  or 
women,  or  by  women  alone — ^not  to  permit 
men  to  be  punished  for  what  all  vinderstood 
they  could  not  do.  It  is  against  reason,  so^ 
long  as  any  other  explanation  can  be  found, 
to  suppose  that  a  legislature  which  knew 
that  all  persons  believed  prostitution  could 
not  be  practiced  by  a  man  intended  to  de- 
clare that  it  could,  and  omitted*  to  put  so 
radical  an  innovation  into  unmistakable  lan- 
guage. No  statute  that  imposea  a  five-year 
imprisonment  in  the  penitentiary  should  be 
construed  to  work  such  a  change  unless  ita 
words  compel  puch  interpretation." 

In  construing  a  Kansas  statute  punishing 
any  person  who  was  drunk  in  any  highway, 
public  place,  or  in  his  own  house,  etc.,  it 
was  held  in  State  v.  Brown,  88  Kan.  .390, 
16  Pac.  260,  that  the  term  "any  person'' 
meant  only  such  persons  as  acted  voluntarily 
in  the  performance  of  the  interdicted  act: 
that  hence  it  did  not  include  idiots,  insane 
persons   and   children   under   seven   years   of 
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Rg^,  bab^  and  persoits  who  had  been  made 
dnink  bv  force  or  fraud  and  carried  into  a 
public  place  J  and  that  therefore  one  who 
innocentlj  drank  of  liquor  which  intoxicated 
him,  without  an  idea  that  it  would  make  him 
drunk  was  not  guilty  of  the  offense  prescribed 
by  the  statute  though  it  in.  terms  was  made 
applicable  to  any  person. 

Statutes  providing  that  "any  person"  aid- 
ing, advising  or  in  any  manner  JMtrticipating 
in  an  act  of  embesEzlement  of  publie  money 
shall  themselves  be-  guilty  of  embezzlement, 
have  been  held  to  include  all  persons — officers 
or  others — entrUsteil  with  the  custody  or  care 
of  public  money  or  «ny  other  funds.  Mills 
V.  State,  53  Neb.  263,  73  N.  W.  761;  Brown  v. 
State,  18  Ohio  St.  406. 

In  State  v.  Zimmerman,  79  S.  Car.  289, 
60  S.  £.  680,  it  was  lield  that  the  defrauding 
of  the  state  was  punishable  under  a  statute 
relating  to  the  defrauding  of  "any '  person"  by 
forgery. 

In  Mills  v.'  Missouri,  etc.  R.  Co.  (Tex.) 
«7  8.  W.  201,  wherein  it  appeared  that  an 
ordinance  provided  that  "any  person  or  per- 
sons who  shall  be  found  jumping  or  swinging 
on  or  off  of  any  moving  train  who  is  not  in 
the  employ  of  the  railroad  contpany  within 
the  corporate  limits  of  the  town,  shall  be 
deemed  guilty  of  a  misdemeanor,"  etc.,  it  was 
held  that  the  words  "any  person"  included 
all  persons,  and  being  followed  up  with  the 
specific  exemption  of  a  designi^ted  class  of 
persons,  they  must,  according  to  recognized 
canons  of  construction,  be  held  to  include  all 
persons  except  those  coming  within  the  ex- 
<'epted  class,  and  therefore  that  they  applied 
to  passengers,  or  persons  intending  in  good 
faith  to  become  passengers. 

A  Wisconsin  statute  (Law^  of  1885,  c.  206, 
»ec.  4)  provides,  in  substance,  that  "if  any 
person  shall  vend,  sell,  deal,  or  traffic  in,  or, 
for  the  purpose  of  evading  any  law  of  this 
2-tate,  give  away,  any  spirituous,  malt,  ar- 
dent, or  intoxicating  liquors  or  drinks  in  any 
quantity  whatever,  without  first  having  ob- 
taincsd  a  license  or  permit  therefor  as  re- 
quired by  that  chapter,  he  shall  be  deemed 
j^ilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished,"  etc.  It  has  been 
held  that  the  language  of  the  enactlnent  cov- 
ered the  case  of  a  brewer  who  established  itn 
agency  for  the  sale  of  beer  of  his  own  manu- 
facture in  a  town  away  from  his  place  of 
business,  and  sold  to  such  persons  as  desired 
to  purchase,  without  obtaining  any  license. 
Peitz  V.  State,  68  Wis.  538,  32  N.  W.  763 : 
Mayer  v.  State,  83  Wis.  ^39,  53  N,  W.  444. 
And  in  a  later  case,  the  words  "any  person" 
were  held  to  include  one  who  sold  malt  liquor 
from  his  wagon  direct  to  a  customer,  without 
a  license.  Michels  v.  State,  115  ^'is.  43,  00 
X.  W.  1006. 
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b.  Any  Person  Aggrieved. 

In  Inland  Revenue  Com'rs  v.  Joicey  [1913] 
1  K.  B.  445,  82  L.  J.  K.  B.  162,  108  L.  T. 
K.  8.  135,  29  Times  L.  Rep.  419,  construing 
the  English  Finance  (1909-10)  A<it,  1910 
(§  33,  stib-s.  4),  providing  that  "any  person 
aggrieved"  by  the  deeiBion  of  a  refefee  under 
the  act  might  appeal  against  thai  decision 
to  the  high  court,  It  was  held  that  the  words 
"any  person  aggricAed"  ixicfluded  the  commis- 
sioners. 

c.  Any  Personi'Diasaiitefied. 

In  State  V.  Nygaard,  159  Wis.  396,  150 
N*.  W.  513,  in  construing  a  Wisconsin  statute 
(Sec.  1087m-19),  providing  that  "any  person 
di^ssatisfled   with    anv    determination    of   the 
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county  board  of  review  may  appeal  witliin 
twenty  days,"  etc.,  it  was  held  that  tax- 
payers generally  were  entitled  to  appeal. 

d.  Any  Person  Entitled. 

The  Iowa  Code  (§  1440)  provides  that 
"any  person  'entitled  to  redeem  lands  solcl 
for  taxes  after  the  delivery  of  the  deed  shall 
do  so  by  an  equitaible  action  in  a  court  'of 
record,  in  which  all  persons  claiming  an  in- 
terest in  the  land  derived  from  the  tax  sale, 
as  shown  bv  the  record,  shall  be  made  de- 
fendants,  And  the  court  shall  determine  the 
rights,  claims  and  interest  of  the  several"  par- 
ties, including  liens  for  taxes  and  claims  for 
improvements  made  on  the  land  by  the  per- 
son claiming  under  the  tax  title,"  etc.  In 
Busch  v.  Hall,  119  la.  279,  93  N.  W.  356,  it 
was  said  that  manifestly,  "iiny  person  enti- 
tled to  redeem"  was  any  one  having  such  an 
interest  in  or  lien  on  the  property  as  that, 
but  for  the  deed,  he  might  have  paid  the 
county  auditor  the  necessary  amount,  and 
procured  a  certificate  of  redemption. 

'    e.  Any  Person  injured  Thereby. 

•  ■ « 

In  Le  May  v.  Canadian  Pac.  R.  Co.  18  Ont. 
314,  41  Am.  &  Eng.  R.  Cas.  331,  the  court 
construed  the,  Canadian  itailway  Act  (51 
Vic^  cb.  29  (D)  §  289),  providing  Uiat  "every 
company  .  .  .  causing  or  pern^itting  to 
be  done,  any  matter,  act,  or  thing  contrary 
to  the  provisions  of  the  act  or  the  special 
act,  ...  or  .omitting,  to  do  any  matter, 
act,  or  thing  required  to  be  done  on  the  part 
of  any  such  company,  ...  is  liable  to 
any  person  injured  thereby  for  the  full 
amount  of  damages  sustained  by  such  act  or 
omission,"  etc.  It  was  held  that  the  words . 
"any  person  injured  thereby"  applied  to  and 
comprehended  ah  employee  or  servant  of  the 
railway  company. 

f.  Any  Person  Intfrested. 

In  Byrd  v.  Jones,  84  Ala.  330,  4  So.  375, 
it  was  held  that  while  a  creditor  of  a  solvent 
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estate  was  not  a  party,  either  necessary  or 
proper,  to  a  proceeding  in  the  probate  court 
having  in  view  the  settlement  of  the  estate, 
he  was  "a  person  interested''  within  a  statute 
allowing  such  a  person  to  become  a  party. 

In  Branch  y.  Rankin,  108  IlL  444,  the 
court  construed  an  Illinois  statute  (Rev. 
Stat.  1874,  p.  112,  sec.  46),  providing  as 
follows:  "Whenever  any  person  dies  seized 
or  possessed  of  any  real  estate  within  this 
state,  or  liaving  any  right  or  interest  therein, 
has  no  relative  or  creditor  within  this  state 
who  will  administer  upon  such  deceased  per- 
son's estate,  it  shall  be  the  duty  of  the 
county  court,  upon  application  of  any  person 
interested  therein,  to  commit  the  administra- 
tion of  such  estate  to  the  public  administra- 
tor of  the  proper  county."  It  was  held  that 
the  phrase  "any  person  interested"  was  not 
restricted  to  persons  who  were  residents  of 
the  state. 

The  Illinois  act  in  regard  to  wills,  provides 
that  "if  any  person  interested  shall,  within 
two  years  after  the  probate  of  any  such 
will,  .  .  ,  appear  and  by  his  or  her  bill 
in  chancery,  contest  the  validity  of  the  same, 
an  issue  at  law  shall  be  made  up,  whether 
the  writing  produced  be  the  will  of  the  tes- 
tator or  testatrix  or  not,  which  shall  be  tried 
by  a  jury;"  etc.  It  has  been  held  that  the 
phrase  "any  person  interested"  meant  any 
person  who  had  a  direct,  existing,  pecuniary 
interest  which  would  be  detrimentally  af- 
fected by  the  probate  of  the  will.  Accord- 
ingly it  has  been  held  to  embrace  a  devisee, 
an  heir-at-law  sx^d  the  remote  grantee  of  an 
heir-at-law  by  virtue  of  a  conveyance  made 
before  the ,  admission  of  the  will  to  probate, 
but  not  a  purchaser  after  the  probate  of  the 
will,  the  legal  and  personal  representatives 
of  a  deceased  heir-at-law,  the  son  of  a  devisee 
who  was  insane  at  the  time  of  the  probate 
of  the  will  and  who  died  before  the  statutory 
disability  was,  removed,  a  nonresident  alien 
who  was  incapable  of  taking  or  holding  real 
estate  in  Illinois,  or  the  assignee  of  the  right 
or  interest  of  a  disinterested  heir.  Wolf  v. 
Bollinger,  82  111.  368;  McDonald  v.  White, 
130  111.  493,  22  N.  E.  599 ;  Jele  v.  Lemberger, 
163  111.  338,  45  N.  E.  279;  Storrs  v.  St. 
Luke's  Hospital,  180  111.  368,  54  N.  E.  185, 
72  Am.  St.  Rep.  211 ;  Selden  v.  Illinois  Trust, 
etc.  Bank,  239  111.  67,  87  N.  E.  860,  130  Am. 
St.  Rep.  180;  Cassem  v.  Prindle,  258  111.  11, 
Ann.  Cas.  1914B  385,  101  N.  E.  241;  Selden 
V.  Illinois  Trust,  etc.  Bank,  184  Fed.  872,  107 
C.  C.  A.  196. 

The  words  "any  person  interested"  in  a 
will  have  been  held  to  include  the  heir  of  an 
heir  of  the  testator  (Ingersoll  v.  Gourley,  72 
Wash.  462,  130  Pac.  743)  and  a  lien  creditor 
of  an  heir.  Watson  v.  Alderson,  146  Mo. 
833,  48  S.  W.  478,  69  Am.  St.  Rep.  615. 


In  Lockard  ▼.  Stephenson,  120  Ala.  641, 
24  So.  996,  74  Am.  St.  Rep.  63,  the  court 
construed  the  phrase  "any  person  interested 
therein"  in  the  Alabama  Code  (Code  1896, 
sec.  4287)  which  provided  as  follows:  "A 
will,  before  the  probate  thereof,  may  be  con- 
tested l^  any  person  interested  therein,  or 
by  any  person  who,  if  the  testator  had  died 
intestate,  would  have  been  an  heir  or  dis- 
tributee of  his  estate  by  filing,"  etc  It  was 
held  that  the  phrase  did  not  include  the 
judgment  creditors  of  the  husband,  as  they 
liad  in  no  sense  of  the  words  sudi  a  tangible 
interest  as  would  confer  on  them,  as  "any 
person  interested  therein,"  the  right  of  a 
suitor.  The  court  said :  "It  will  be  observed 
that  it  expressly  names  the  class  of  persons, 
though  not  named  in  the  will,  who  may  con- 
test it.  These  persons  are  those,  'who  if  the 
testator  had  died,  intestate  would  have  been 
an  heir  or  distributee  of  his  estate;'  clearly 
demonstrating  that  the  legislature  construed 
the  words  'interested  therein'  as  referring  to 
and  including  only  such  persons  as  took  an 
interest  in  the  estate  of  testatrix  under  and 
by  virtue  of  the  provisions  of  the  will." 

g.  Any  Person  or  Persona. 

In  U.  S.  V.  Palmer,  3  Wheat.  610,  4  U.  S. 
(L.  ed.)  471,  it  was  said  that  while  the 
words  "any  person  or  persons"  as  used  in 
the  federal  statute  against  piracy,  were  broad 
enough  to  comprehend  every  human  being, 
yet,  as  the  crimes  the  legislation  intended  to 
punish  were  offenses  against  the  United 
States  and  not  offenses  against  the  human 
race,  the  words  were  necessarily  confined  to 
any  person  or  persons  owing  permanent  or 
temporary  allegiance  to  the  United  States. 

In  Fowler  v.  Monmouthshire  R.  etc.  Co.  4 
Q.  B.  D.  334,  under  an  English  Act  (37  & 
38  Vict.  c.  68,  s.  12),  providing,  inter  alia, 
that  no  costs,  fee,  reward,  or  disbursement 
on  account  of  any  act  or  proceeding  done  or 
taken  by  any  person  who  acts  as  an  attorney 
or  solicitor  without  being  duly  qualified  so 
to  act  shall  be  recoverable  "by  any  person  or 
persons  whomsoever,"  it  was  held  by  Cock- 
burn,  C.  J.,  that  the  effect  of  these  words 
was  to  extend  the  operation  of  the  former 
acts,  and  that  they  were  intended  to  prevent, 
not  merely  the  solicitor  himself,  but  also  his 
client,  from  recovering  such  costs. 

h.  Any  Person  Sustaining  Damage, 

As  used  in  a  statute  making  a  railroad 
company  liable  for  negligence  to  "any  person 
sustaining  damage"  thereby,  the  phrase 
quoted  has  been  held  to  include  the  personal 
representative  of  a  person  killed  by  negli- 
gence of  a  railroad  company.  Larussi  v.  Mis- 
souri Pac.  R.  Co.  155  Fed.  654,  affirmed  161 
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Fed.  66,  88  0.  G.  A.  230;   Philo  v.  lUiaoU 
Gait.  R.  Go.  33  la.  47. 

i.  Any  Penon  tpUMn  JurUdictioiu 

In  Truax  v.  Raich,  239  U.  8.  33,  36  S.  Ct 
7,  affirtning  219  Fed.  273,  it  was  held  that 
the  words  "any  person  within  its  jurisdic- 
tion" as  used  in  the  Fourteenth  Amendment 
to  designate  the  persons  to  whom  equal  pro- 
tection of  the  laws  may  not  he  denied,  in- 
cludes aliens  as  well  as  citizens. 

j.  Any  Per9(m  Whomsoever* 

A  New  York  statute  provides  that  a  pro- 
ceeding to  cancel  the  eerjtiiicate  was  main- 
tainable against  the  holder  of  record  where 
any  provision  of  the  Liquor  Tax  Law  was 
violated  *'at  the  place  d^signat^  in  said  cer- 
tificate as  the  place  where  such  traf&c  is  to 
be  carried  on  by  the  holder  of  said  certificate, 
or  by  his  agent,  servant,  bartender,  or  any 
person  whomsoever  in  charge  of  said  prem- 
isee."  In  Matter  of  Gullinan,  «39  Misc.  64;1, 
80  N.  Y.  S.  186,  affirmed  84  App.  Div.  642, 
82  N.  Y.  S.  1098,  it  was  held  that  the  words 
''any  person  whomsoever"  oould  not  be  taken 
as  restricted  to  the  sense  of  an  agent  or  serv- 
ant, for  this  wotild  render  them  meanxngless, 
in  view  of  the  context. 

k.  Any  Person  Who  Rents,  eta. 

As  used  in  a  Colorado  statute  (Rev.  St. 
1908,  §  4013)  providing  that  the  keeper  of 
any  hotel,  tavern,  or  boarding  house,  "or  any 
person  who  rents  furnished  or  imfurnished 
rooms,"  shall  have  a  lien  on  the  baggage  and 
furniture  of  his  or  her  patrons,  boarders, 
guests  or  tenants,  the  words  "any  person 
wlio  rents"  etc.  have  been  held  not  to  in- 
clude a  person  who  rented  a  room  in  an  office 
building*  for  ofiice  purposes  (Morse  v.  Morti- 
8on,  16  Colo.  App.  4'49,  66  Pac.  169),  or  one 
who  rents  rooms  in  an  apartment  house  to  be 
used  for  housekeeping.  Scanlah  v.  La  Coste, 
59  Colo.  449,  149  Pac.  835,  L.R.A.1915F  664. 
In  the  ease  Iiist  cited  it  "^as  said:  "The 
words  "any  pei'son  who  rehtfl  furnished  and 
unfurnished  rooms"  as  used  in  this  section 
were  not  intended  to  include  all  classes  of 
rooms,  for  whatever  purpose  they  may  be 
rented,  but  are  limited  to  persons  renting 
rooms  for  lodging  purposes,  etc.,  that  is,  for 
the  same  kind  of  rooms  that  the  keeper  of 
a  hotel,  tavern  or  boarditig  house  are  given  a 
lien  for." 

157.  AiTT  Peesokal  Peopkbty. 

A  New  Hampshire  statute  [Laws  1822, 
e.  31,  §  4  (Laws  ed.  1830,  p.  333)]  provided 
*^hat  if  there  be  any  personal  estate  spe* 
eifically  bequeathed,  or  undisposed  of  at  the 
request  of  the  heirs  or  legatees,  or  preserved 


for  their  greater  benefit,  and  not  wanted  for 
the  payment  of  the  just  demands  with  which 
the  estate  is  chargeable,  the  executor  or  ad- 
ministrator shall  be  discharged  therefrom  by 
'producing  the  same  and  delivering  it  over  to 
the  heirs  or  legatees  to  whom  it  belongs." 
As  re-enacted,  it  contained  a  proviso  that 
"any  property  may  be  reserved  at  the  sale, 
unless  80  needed  [for  the  payment  of  debts], 
for  the  benefit  or  upon  the  request  of  the 
heirs  or  legatees."  In  Stevens  v.  Meserve,  73 
K.  H.  293,  61  Atl.  420,  111  Am.  St.  Rep. 
612,  it  was  held  that  the  phrases  "any  per- 
sonal estate"  and  "any  property"  were,  suffi- 
ciently broad  to  include,  choses  in  action  as 
well  as  goods  and  chattels. 

It  has  been  held  that  the  words  "any  per- 
sonal, mixed  or  real  property,  franchises  and 
rights,"  in .  an  act  providing  for  a  special 
fieri  facias  against  corporate  property  were 
broad  enough  to  cover  patent  ri^ts.  Erie 
Wringer  M%.  Co.  v«  National  Wringer  Oo« 
63  Fed.  248. 

•  »  '  •  •  • 

158.  Any  VtACns, 


In  a  prosecution  for. the  drime  of  "bunko* 
steering"  as  definod  by  the  Indicia  statute 
(Burns  1901,  §  2178,  eao.  2083,  Homer  1901), 
which'  provides  that  whoever  '^allures,  entices 
or  persuades  another  to  any  place  upon  any 
pretense,"  etc.,  it  has  been  held  that  the 
phrase  "any  place"  undoubtedly  means  some 
place  within  the  state  and  cannot  be  so  en- 
larged as  to  make  it  apply  to  and  include 
some  place  in-  another  state.  Cruthers  v. 
State,  161  Ind.  139,  67  N.  E.  980. 

In  Ford  r,  Breen,  173  Mass.  52,  53  N.  E. 
136,  the  words  "any  place"  in  the  Massachu- 
setts statute  (St.  Mass.  1891,  c.  427,  sec.  1), 
providing  that  whoever  is  found  in  a  state 
of  intoxication  in  a  public  place,  "or  is  foimd 
in  any  place  in  a  state  of  intoxication  com- 
mitting a  breach  of  the  peace  or  disturbing 
others  by  noise,"  may  be  arrested  without  a 
warrant,  were  held  to  include  a  dwelling 
house,  the  court  saying  that,  no  expression 
could  have  been  foimd  that  would  have  been 
broader  in  its  inclusiveness. '       ' 

In  Skinner  V.  Usher,  L.  Jl.  7  Q.  B.  423,  a 
statute  regulating  caJrriages  plying  or  stand- 
ing for  hire  "in  any  place"  was  held  ie 
intend  only  'streets  and  similar  public  places. 
But  in  Ex. p.  Kippens  [1897]  1  Q.  B.  1,  a 
similar  phrase  in  a  statute  penalizing  a  pubr 
lie  hackney  driver  who  shall  refuse  to  drive 
"to  any  place"  requested  hy  a  passenger  was 
held  not  to  be  limited  to  public  p^^es, 
I  In  Rogers  v.  Brown,  20  N.  J.  L.  119,  the 
court  construed  a  statute  declaring  it  to  be 
unlawful  for  any  person  to ;  erect,  place  or 
Jiave  "any  booth,  stall,  tent,  carriage,  boat 
br  vessel,  for  the  purpose  of  selling,  giving 
,or  otherwise  disposing  of,  any  kind  of  ar- 
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tides  of  traffic,  spirituous  liquors,  wine,  por- 
ter, beer,  cider  or  any  other  fermented,  mixed 
or  strong  drink,  within  three  miles  of  any 
place  of  religious  worship,  during  the  time 
of  holding  any  meeting  for  religious  worship 
at  such  place."  It  was  held  that  the  benefit 
of  its  provisions  was  not  restricted  to  any 
denomination,  or  to  any  place,  or  mode  of 
religious  worship,  but  that  the  open  fields, 
the  woods,  or  a  house  erected  for  public 
worship,  were  alike  within  its  terms;  and  so 
long  as  it  was  religious  worsliip,  it  made  no 
difference  whether  tiie  worshipers  were  Chris- 
tians, or  pagan  idolaters. 

In  Rex  V.  Brennan,  36  Nova  Scotia  106, 
6  Can.  Crim.  Cas.  29,>  involving  a  statute  pro- 
hibiting the  having  of  an  unlicensed  still 
"in  any  place  or  premises*  owned  by  him  or 
under  his  control,"  it  was  held  that  the  act 
was  intended  to  corver  all  cases  of  actual  or 
constructive  possession,  no  matter  where  the 
fitlll  was,  the  wonle  "at  any  place"  being 
equivalent  to  "anywhere." 

I  In  People  v.  Joyce,  112  App.  Div.  717,  98 
N.  Y.  S.  863,  construing  a  statute  forbidding 
the  desertion  of  a  child  "in  any  place,"  it 
was  held  that  the  word«  "in  any  place"  were 
not  mere  surplusage;  that  they  were  signifi- 
cant and  had  an  important  bearing  upon  the 
construction  to  be  placed  on  this  section,  and 
that  to  make  out  this  crime  it  was  necessary 
to  bhow  that  such  a  child  was  deserted  in  a 
place  and  was  so  left  with  the  intent  wholly 
to  abandon  it. 

J  In  People  v.  \\Tiitman,  167  N.  Y.  8.  1107, 
it  was  held  that  as  used  in  a  statute  penal- 
izing any  person  who  shall  by  loud  or  pro- 
fane language,  annoy  or  interfere  with  any 
person  in  any  place  or  with  the  passengers 
of  any  public  stage,  railroad  car,  ferry  boat, 
or  other  public  cwiveyance,  the  words  "any 
place"  meant  any  public  place. 

159.  Ant  Poix-book. 

In  Howard  v.  McDiarmid,  26  Ark.  100,  the 
court  construed  a  provision  of  the  Arkansas 
election  law  that,  if  the  clerk  should  reject 
or  refuse  to  count  the  vote  on  any  poll-book, 
of  anj'  election  held  by  the  people,  the  clerk 
was  liable  to  indictment  for  a .  high  misde- 
meanor, etc.,  and'  that  it  was  his  duty  to  cer- 
tify, to  the  secretary  of  state,  all  the  returns 
that  might  be  returned  to  his  office,  whether 
legal  or  illegal.  It  was  held  that  when  the 
law  spoke  of  "any. poll-book,"  it  had  reference 
to  the  poll-book  of  a  legal  election,  and  not 
to  the  poll-book  of  an  election  that  the  rec- 
ord, in  the  office  Of  the  clerk  of  the  countv. 
advised  him  was  prima  facie  void. 

160.  Akt  Pool. 

State  v.  T^ncashire  F.  Ins.  Co.  66  Ark. 
466,   51   S.   W.   633,   45  L.R.A.   348,   was  an 


action  against  a  foreign  insurance  company 
under  an  Arkansas  statute  (Acts  1899,  p.  50, 
sec.  1 ) ,  which  provides  that  "any  corporation 
organized  under  the  laws  of  this  or  any  other 
state  or  country,  and  transacting  or  conduct- 
ing any  kind  of  business  in  this  state,  or  any 
partnership  or  individual,  .  .  .  who  shall 
create,  enter  into,  become,  a  member  of  or 
party  to  any  pool,  trust,  agreement,  combina- 
tion, confederation  or  understanding  .  .  . 
to  fix  or  limit  .  .  .  the  price  or  premium 
to  be  paid  for  insuring  property  against  loss 
or  damage  by  fire,  .  .  .  shall  be  deemed 
and  adjudged  guilty  of  a  conspiracy  to  de- 
fraud, and  be  subject  to  the  penalties  as  pro- 
vided by  this."  It  was  held  that  the  wordH 
"any  pool,  agreement,  contract,  combination," 
as  used  therein,  while  having  an  extra-terrl 
torial  effect  when  construed  in  their  general 
sense,  should  be  limited  in  their  application 
and  did  not  apply  to  pools  or  combinations 
formed  outside  the  state  which  were  not  in- 
tended to  affect,  and  did  not  affect  persons, 
property  or  prices  of  insurance  within  the 
state. 

161.  AwT  PooB  Person. 

It  has  been  held  that  the  phrase  "any  poor 
person"  as  used  in  a  Delaware  statute  (Rev. 
St.  c.  48,  §  46)  which  provides  that  when 
"any  poor  person"  shall  be  unable  to  support 
himself,  his  relatives  in  a  stated  order  shall 
be  liable  for  his  support,  was  general  and 
included  all  poor  persons  of  every  kind  or 
class,  the  in  inane  as  well  as  the  rational. 
Sussex  County  V.  Jacobs,  6  Houst.  (Del.)  330. 

162.  Any  Portio??. 

In  Glover  v.  Stilh^m,  56  Conn.  316,  16  Atl. 
752,  it  appeared  that  a  will  devised  the  resi- 
due of  the  testator's  estate,  real  and  per- 
sonal, to  his  sisters  for  the  term  of  their 
natural  lives  "hereby  empowering  my  said 
sisters  to  dispose  of  any  portion  of  my  es- 
tate, either  real  or  personal,  if  t^ey  should 
so  desire^"  It  was  held  that  the  sisters  took 
a  life  estate  therein,  and  that  by  the  words 
"any  portion  of  my  estate"  the  power  of  sale 
was  not  limited  to  the  life  Interest  or  income, 
but  extended  to  tlie  principal,  so  that  a 
proper  exercise  of  the  power  would  convey  a 
fee  to  a  purchaser. 

163.  Ant  Posts. 

It  has  been  held  that  a  clause  in  a  charter 
party  giving  the   ship  the  right  to  call   at 
"any    ports"   gave   a    right   to    call    at   any 
intermediate  port  in  the  course  of  the  voy 
age.     Caffin  v.  Aldridge  [1896]  2  Q.  B.  648 
65  L.  J.  Q.   B.  85,  73  L.  T.  N.  S.  426,  af 
firmmg  [1895]   2  Q.  B.  366,  64  L.  J.  Q.  B 
736.     And   see  Leathley  v.  Hunter,   7   Bing 
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517,  20  E.  C.  L.  221,  9  L.  J.  Exch.  118,  131 
£ng.  Rep.  (Reprint)  200,  wherein  the  same 
words  were  held  to  give  a  right  to  call  at 
ports  outside  the  line  of  the  contemplated 
voyage. 

164.  Ainr  Poweb. 

In  Gillette  v.  Chester,  etc.  R.  Co.  2  Pa. 
Dist.  450,  it  was  held  that  a£  used  in  an  act 
giving  the  right  to  construct  a  street  railway 
and  convey  passengers  "by  any  power  other 
than  by  locomotive,"  the  words  ''any  power" 
included  every  known  means  of  locomotion 
except  steam. 

In  Casgrain  v.  Atlantic,  etc.  R.  Co.  [1895] 
A.  C.  (filng.)  282,  04  L.  J.  P.  CI.  88, 
construing  a  statute  authorizing  an  action 
against  a  corporation  which  exercises  any 
power,  privilege  or  franchise  which  does  not 
belong  to  it,  it  was  held  that  the  expression 
"exercises  any  power,  franchise  or  privilege" 
was  meant  to  include,  not  every  act  done  by 
the  company  which  could  be  shown  to  be 
contrary  to  law,  but  such  acts  only  as  were 
either  professedly  or  from  their  very  nature 
manifestly  done  in  the  assertion  of  some  spe- 
cial power,  franchise,  or  privilege. 

165.  Ant  President,  etc. 

In  State  v.  Kelsey,  89  Mo.  623,  1  S.  W. 
838,  the  court  construed  a  Missouri  statute 
(Rev.  St.  §  1360),  providing  that  **if  any 
president,  director,  manager,  cashier  or  other 
officer  of  any  banking  institution  doing  busi- 
ness in  this  state,  shall  receive  or  assent  to 
the  reception  of  any  deposit  of  money,  or 
<ither  valuable  thing  in  such  bank  or  banking 
institution,  .  .  .  after  he  shall  have  had 
knowledge  of  the  fact  that  it  is  insolvent  or 
in  failing  circumstances,  he  shall  be  deemed 
jiuilty  of  larceny,"  etc.  It  was  held  that  the 
words  ''president,  director,  manager  or  other 
officer"  designated  such  persons  as  were  nec- 
essarily connected  with  incorporated  banks, 
and  did  not  include  a  person  owning  and  con- 
ducting a  private  bank. 

166.  Any  Pbisoneb. 

In  Ex  p.  Lyman,  202  Fed.  303,  it  was  held 
that  the  words  "any  prisoner"  as  used  in  a 
federal  statute  (Act  Mar.  4,  1909,  c.  321, 
§  138,  Fed.  St.  Ann.  1909  Supp.  p.  441), 
penalizing  any  person  who  shall  voluntarily 
allow  any  prisoner  to  escape  were  broad 
enough  to  permit  of  the  indictment  of  the 
escaping  prisoner  for  conspiracy  to  violate 
the  statute. 

167.  Any  Private  Cobpobation. 

The  term  "any  private  corporation"  as 
used  in  a  Texas  statute  (Rev.  Stat.  art.  1198, 
§  21)  which  provides  that  suits  against  any 
private  corporation,  association  or  joint-stock 


company  may  be  commenced  in  any  county 
in  which  the  cause  of  action  arose,  has  an 
agency  or  in  which  its  principle  office  is 
situated,  has  been  held  to  be  ample  to  cover 
any  private  corporation  created  under  the 
laws  of  Texas  or  of  any  other  state  or  coun- 
try. Angerhoefer  v.  Bradstreet  Co.  22  Fed. 
305. 

168.  Any  PboceEdinq. 

In  New  York,  etc.  R.  Co.  v.  Stevens,  81 
Conn.  16,  69  Atl.  1052,  the  court  construed  a 
Connecticut  statute  (Gen.  Stat.  §  3834),  pro- 
viding that  "any  party  to  any  proceeding 
relating  to  street  railways  brought  before 
said  commissioners  upon  either  original  ap- 
plication or  by  appeal,  aggrieved  by  the  de- 
cision or  order  of  said  commissioners  there- 
on, may  appeal  therefrom  to  the  superior 
court,  in  the  same  manner  as  is  provided  in 
the  case  of  appeals  taken  under  the  provi- 
sions of  §  3747,  and  with  like  effect."  It 
was  held  that  there  was  no  merit  in  the  claim 
that  section  3834  referred  only  to  such  pro- 
ceedings as  might  be  brought  by  every  street 
railway  under  the  general  laws,  and  did  not 
apply  to  proceedings  brought  in  furtherance 
of  the  exercise  of  the  power  of  eminent  do- 
main, which  had  not  been  granted  to  all  of 
them,  as  the  word  "any"  was  too  comprehen- 
sive to  receive. so  narrow  a  construction. 

169.  Any  Pbooess. 

4  Delaware  statute  (Rev.  Code,  c.  120. 
§  60)  provides  that  in  the  event  of  seizure 
under  any  process  of  execution,  attachment 
or  sequestration  the  goods  and  chattels  of  a 
tenant  shall  be  liable  for  one  year's  rent  of 
the  premises,  in  arrear,  or  growing  due,  at 
the  time  of  said  seizure,  in  preference  to 
such  process.  In  the  case  of  In  re  Mitchell, 
116  Fed.  87,  it  was  held  that  "any  process 
of  execution,  attachment  or  sequestration" 
included  all  the  means  of  process  aside 
from  a  distress  by  which  a  creditor  could 
proceed  against  the  goods  and  chattels  of  a 
tenant  on  the  demised  premises  to  enforce 
the  payment  of  their  demands. 

In  Hodges  v.  Cooksey,  33  Fla.  715,  15  So. 
649,  24  L.R.A.  812,  involving  the  homestead 
article  of  the  Florida  constitution  of  1868 
providing  that  certain  real  estate  together 
with  one  thousand  dollars*  worth  of  personal 
property  "shall  be  exempt  from  forced  sale 
under  any  process  of  law,"  it  was  held  that 
the  statu  tor  V  remedy  for  the  enforcement  of 
a  claim  for  rent  was  embraced  within  the 
terms  "any  process  of  law. 
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170.  Any  Profits  or  Income. 

In  construing  a  New  York  statute  (1  R.  R. 
416,  §  9)  providing  that  "if  the  president 
or  other  proper  officer  of  any  incorporated 
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company  named  in  the  assessment  roll,  shall 
show  to  the  satisfaction  of  the  board  of  su- 
pervisors, at  their  annual  meeting,  within 
two  days  from  the  commencement  thereof,  by 
an  affidavit  of  such  officer  to  be  filed  with  the 
clerk  of  the  board  that  such  company  is  not 
in  the  receipt  of  any  profits  or  income,  the 
name  of  such  company  shall  be  stricken  out 
of  the  assessment  roll,  and  no  tax  shall  be 
imposed  upon  it,'*  it  was  held  in  People  v. 
New  York,  18  Wend.  (N.  Y.)  605,  that  the 
legislature,  in  using  the  phrase  ''any  profits, 
or  income,"  did  not  intend  to  convey  the  same 
idea  as  that  indicated  by  the  words  "net  in- 


come," 

171.  Any  Pbopertt. 

In  De  Witt  v.  San  Francisco,  2  Cal.  289, 
the  court  construed  a  California  act  of  May 
2,  1852,  providing  that  "the  board  of  super- 
visors shall  have  power,  with  the  consent  of 
a  majority  of  all  its  members,  to  purchase 
or  receive  any  property  for  the  use  of  the 
county;  to  erect  or  lease  a  court  house,  jail, 
and  such  other  buildings  as  may  be  necessary 
for  the  use  of  the  county."  It  was  held  that 
the  words  "purchase  or  receive  any  property 
necessary  for  the  use  of  the  county,"  taken 
in  connection  with  past  legislation  on  the 
same  subject,  and  the  words  to  "erect  or 
lease  a  court  Jiouse,  jail,  and  other  public 
buildings,"  which  immediately  followed  them, 
should  be  interpreted  as  intending  to  confer 
the  power  to  purchase  such  real  and  per- 
sonal property  as  was  necessary  for  the  use 
of  the  county. 

In  Jersey  City  v.  Board  of  Equalization,  74 
N.  J.  L.  753,  67  Atl.  38,  the  court  construed 
a  New  Jersey  statute  (Laws  of  1905,  c.  67,. 
§  6,  Pamph.  L.  p.  126),  providing:  "When 
the  said  board  has  reason  to  believe,  .  .  . 
that  any  property,  including  the  property  of 
railroad  and  canal  companies,  has  been  as- 
sessed at  a  rate  lower  than  is  consistent  with 
the  purpose  of  securing  uniform  and  true 
valuation  of  property  for  the  purpose  of  taxa- 
tion, the  said  board  shall  have  the  power,. 
.  .  .  to  increase  the  assessment  made  upon 
such  property,  and  for  this  purpose,  if  neces- 
sary, may  direct  an  assessor  or  other  taxing 
officer  to  make  a  reassessment  of  such  prop- 
erty according  to  the  rules  which  the  said 
board  shall  establish.  .  .  .  The  board  may 
also  assess  and  add  to  the  tax  list  and  dupli- 
cate any  property  omitted,  and  may  correct 
misnomers  or  other  errors  in  assessments  on 
notice  to  parties  concerned."  It  was  held 
that  the  terms  "any  property"  and  "such, 
property,"  as  used  in  the  section,  imported 
that  its  purpose  was  to  secure  an  increase 
in  the  valuation  of  specific  parcels  of  prop- 
erty. 

In  Browne  v.  Fidelity,  etc.  Co.  98  Tex.  55, 
80  S.  W.  693,  under  a  Texaa  statute   (Rev. 


3tat.  art.  2113)  providing  that  no  sale  of 
"any  property  belonging  to  an  estate"  shall 
be  made  by  an  executor  or  administrator 
without  an  order  of  the  court  authorizing  th& 
same,  it  was  held  that  the  term  "any  prop- 
erty" embraced  promissory  notes  as  well  as 
all  other  kinds  of  property. 

In  Ayers  v.  Lawrence,  59  N.  Y.  192,  con- 
struing a  New  York  act  of  1872  which  au- 
thorized an  action  against  any  person  acting 
for  or  in  behalf  of  a  municipality  by  whose 
acts  the  corporation  or  its  taxpayers  might- 
be  injured  in  its  property  rights  or  pecuniary 
interests  "to  prevent  waste  or  injury  to  any 
property,  funds  or  estate,  of  such  county^ 
town  or  municipal  corporation,"  it  was  held 
that  the  words  "to  any  property,  funds  or 
estate"  embraced  not  only  property  and  funds 
in  possession,  but  the  credit  and  the  power 
of  taxation  and  of  borrowing  money  in  an- 
ticipation of  taxation,  and  every  process  and 
means  by  which  the  municipal  corporation 
could  be  charged  pecuniarily  or  the  taxable 
property  within  its  limits  burdened. 

In  construing  the  English  Larceny  Act 
of  1861,  providing  that  whosoever  shall  pub- 
licly advertise  a  reward  for  the  return  of 
**any  property  whatsoever"  which  shall  have 
been  stolen  or  lost,  and  shall  in  such  adver- 
tisement use  any  words  purporting  that  no 
questions  will  be  asked,  shall  forfeit,  etc.,  it 
has  been  held  that  the  words  "any  property 
whatsoever"  include  d^s.  Mirams  v.  Our 
Dogs  Pub.  Co.  [1901]  2  K.  B.  564,  70  L.  j/ 
K.  B.  879,  85  L.  T.  N.  S.  6. 

A  Montana  statute  (Laws  Mont.  1901, 
p.  166,  §  2)  provides  that  "every  person 
.  .  .  who  runs  or  conducts  any  nickel-in- 
the-slot  machine  or  other  similar  machine  or 
permits  the  same  to  be  run  or  conducted^ 
other  than  the  games  commonly  known  as 
sure-thing  games,  for  money,  checks,  credits, 
or  any  representative  of  value,  or  for  any 
property  or  thing  whatever  ...  is  pun- 
ishable," etc.  In  State  v.  Woodman,  26  Mont. 
348,  67  Pac.  1118,  it  was  held  that  the  words 
"any  property  or  thing  whatever"  were  de- 
signed to  include  merchandise,  such  as  cigars 
and  similar  articles,  and  that  therefore  nickel- 
in-the-slot  madiines  for  the  distribution  of 
cigars  or  other  merchandise  fell  within  the 
prohibition. 

In  an  action  under  the  Bankruptcy  Act 
(Act  of  February  5,  1903,  c.  487,  §  4,  32  Stat. 
797,  10  Fed.  Stat.  Ann.  38),  it  has  been  said 
that  the  words  "any  of  the  property  belonging 
to  his  estate  in  bankruptcy"  do  not  include  a 
right  of  action  given  to  a  creditor  to  set 
aside,  as  fraudulent  to  him,  a  conveyance  of 
property  not  made  in  contemplation  of  bank- 
ruptcy, but  made  without  any  consideration 
and  in  fraud  of  such  creditors.  In  re  Dauchv> 
322  Fed.  688,  affirmed  130  Fed.  532,  65  C.  C. 
A.  78. 
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172.  Ant  Pboposbs)  Obdinance. 

The  Dallas  city  charter  (art.  8,  par.  1) 
prescribing  the  method  by  which  an  ordi- 
nance shall  be  submitted  provides:  "Any 
proposed  ordinance  may  be  submitted  to  the 
Board  of  Commissioners  by  a  petition  signed 
by  registered  electors  of  the  city,  equal  in 
number  to  the  percentages  hereinafter  re- 
quired," etc.  In  Southwestern  Tel.  etc.  Co. 
V.  Dallas,  104  Tex.  114,  134  S.  W.  321,  it 
was  held  that  the  language,  "any  proposed 
ordinance,"  on  any  subject  to  which  the 
initiatory  method  was  applicable  meant  that 
an  ordinance  did  not  mean  that  all  ordi- 
nances on  any  subject  of  legislation  men- 
tioned in  the  charter  might  be  enacted  in 
that  manner. 

173.  Ant  Pbovision  bt  Will. 

In  U.  S.  V.  Duncan,  4  McLean  99,  25  Fed. 
Gas.  No.  15,002,  it  was  held  that  the  Dlinois 
statute  (Rev.  St.  1833,  p.  624),  declaring 
"that  any  provision  by  will  bars  dower,  un- 
less it  be  otherwise  expressed  in  the  will,  and 
unless  the  widow  in  six  months  renoimces 
the  provision,"  should  be  given  a  reasonable 
construction  and  that  when  the  amount  of 
property  bequeathed  to  a  wife  was  small,  the 
presumption  could  not  arise  that  the  bequest 
was  given  in  lieu  of  dower. 

174.  Ant  Pubuo  Hiqhwat. 

It  has  been  held  that  the  words  "any  public 
highway"  as  used  in  the  statute  of  Illinois 
(Rev.  St.  chap.  114,  p.  1927,  §  68),  requiring 
railroad  crossing  signals,  are  not  limited  in 
the  signification  to  public  roads  in  the  coun- 
try, but  include  streets  and  roads  in  incor- 
porated cities  and  towns;  and  also  much-used 
and  traveled  highways,  whether  they  have 
been  formally  and  legally  established  or  not. 
Mobile,  etc.  R.  Co.  v.  Davis,  130  III.  146,  22 
N.  E.  850;  Cleveland,  etc.  R.  Co.  v.  Baker, 
106  111.  App.  500. 

175.  Ant  Public  Pubpose. 

In  Chamberlain  v.  Burlington,  19  la.  395, 
involving  a  provision  of  the  Burlington  city 
charter  thai  "whenever,  in  the  opinion  of  the 
city  council,  it  is  expedient  to  borrow  money 
for  any  public  purpose,  the  question  shall  be 
submitted  to  the  citizens  of  Burlington,"  etc., 
it  was  held  that  the  term  "any  public  pur- 
pose" must  be  construed  to  mean  any  public 
purpose  within  the  legitimate  objects  of  the 
charter,  that  is,  any  public  purpose  neces- 
sary for  the  execution  of  the  corporate  pow- 
ers conferred;  that  the  purpose  must  relate 
to,  and  be  connected  with,  the  objects  of  the 
incorporation,  and  it  must  be  a  public  pur- 
pose, that  is,  relating  to  and  concerning  the 
public,  as  contradistinguishckl  from  one  or 
more  individuals  or  corporations. 
Ado.  Gas.  1916E. — 6. 


176.  Ant  Public  Street. 


In  Ray  v.  Chesapeake,  etc.  R.  Co.  57  W. 
Va,  333,  50  S.  £.  413,  it  was  held  that  a 
statute  requiring  crossing  signals  where  a 
railroad  "crosses  any  public  street  or  high- 
way*' applied  to  a  street  actually  used  by  the 
public  as  such  though  there  was  no  record  of 
its  legal  establishment. 

177.  Ant  Publishes. 

In  Ward  v.  Long  [1906]  2  Ch.  550,  in  con- 
struing the  English  Copyright  Act  1842,  mak- 
ing provision  for  a  situation  in  which  a  pub- 
lisher may  be  disposed  to  make  a  bargain 
with  an  intended  author  for  the  composition 
by  him  of  a  work,  and  to  pay  him  for  that 
work  when  composed,  the  court  said:  "It  is 
said  that  this  does  not  apply  to  every  pub- 
lisher. The  section  begins  with  'When  any 
publisher.'  How  can  I  test  it?  It  is  true 
that  this  'any  publisher'  is  spoken  of  as 
projecting,  conducting,  and  carrying  on,  or 
being  the  proprietor  of  something.  Again, 
he  is  to  be  the  projector,  conductor,  find  to 
be  carrying  on,  or  be  the  proprietor  of  'any 
book  whatsoever,'  so  that  really  there  is  very 
nearly  an  exhaustive  description  of  a  pub- 
lisher. So  long  as  he  conducts  any  business 
at  all  in  the  publishing  line  it  seems  to  me 
he  is  a  publisher  within  this  section." 

178.  Ant  Pubpose  Whateveb. 

It  has  been  held  that  by  the  usual  clause 
in  a  marine  insurance  policy  "with  liberty  to 
touch  at  a  port  for  any  purpose  whatever," 
is  included  a  liberty  to  touch  for  the  purpose 
of  taking  on  board  part  of  the  cargo  covered 
by  the  policy,  after  the  policy  had  attached 
to  the  part  taken  in  at  the  loading  port. 
Violett  V.  Allnutt,  3  Taunt.  419,  128  Eng. 
Rep.  (Reprint)  166;  Barclay  v.  Sterling,  5 
M.  &  S.  6,  105  Eng.  Rep.  (Reprint)  954; 
Leathly  v.  Hunter,  7  Bing.  517,  9  L.  J.  Exch. 
118,  131  Eng.  Rep.  (Reprint)  20O. 

179.  Ant  Quantities. 

In  State  v.  Turner,  18  S.  C.  103,  a  prosecu- 
tion under  the  South  Carolina  Act  of  1880, 
prohibiting  any  sale  of  spirituous  liquors 
without  license,  in  any  quantity,  outside  of 
incorporated  cities,  towns  and  villages,  it  was 
held  that  since  this  act  forbade  the  sale  of 
spirituous  liquors  in  any  quantities  without 
a  license,  it  unquestionably  superseded  and 
rendered  nugatory  the  previous  act  of  1783 
which  made  it  a  penal  offense  to  sell  spirit- 
uous liquors  without  a  license,  in  less  quan- 
tities than  three  gallons. 

180.  Ant  Question  of  Fact. 

In  construing  a  rule  of  court  providing 
that  in  civil  actions  not  more  than  five  wit- 
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nesses  shall  be  examined  "as  to  any  question 
of  fact  or  issue  in  the  case,"  it  has  been  held 
that  the  phrase  "any  question  of  fact  or  issue 
in  the  case"  referred  to  any  single,  substan- 
tial allegation  of  the  pleadings  on  which  an 
issue  wajB  raised,  and  not  to  the  ultimate  fact 
to  be  determined.  Hoskins  v.  Northern  Pac. 
R.  Co.  39  Mont.  394,  102  Pac.  988. 

181.  Any  Railroad. 

The  words  ''any  railroad"  in  the  Arkansas 
Act  of  1868  providing  that  any  county  may 
subscribe  to  the  stock  of  "any  railroad  in 
this  state  .  .  .  ;  provided  that  the  amount 
of  such  subscription  .  .  .  shall  not  exceed 
one  hundred  thousand  dollars,"  have  been  held 
to  be  used  distributively,  including  all  rail- 
roads taken  severally,  and  it  has  also  been 
held  that  the  limitation  had  reference  to  the 
subscription  to  "any  railroad,"  that  was,  to 
any  one  railroad  taken  severally.  Chicot 
County  V.  Lewis,  103  U.  R.  164,'  26  U.  S. 
(L.  ed.)  495. 

In  Johnson  v.  Louisville  City  R.  Co.  10 
Bush  (Ky.)  231  the  court  construed  an 
act  of  Kentucky  (Rev.  Stat.  2  Stanton  p. 
510)  providing  "that  if  the  life  of  any  per- 
son not  in  the  employment  of  a  railroad  com- 
pany shall  be  lost  by  reason  of  the  care- 
lessness or  negligence  of  the  proprietors  of 
any  railroad,  or  the  negligence  of  their  serv- 
ants or  agents,  the  personal  representative 
of  the  person  whose  life  is  so  lost  may  in- 
stitute an  action  to  recover  damages,"  etc. 
It  was  held  that  the  language  of  the  act 
applied  to  "any  railroad"  whether  impelled 
by  horse  or  steam  power,  or  constructed  as 
a  narrow  or  broad  gauge,  with  iron  or  otlier 
railing,  the  evident  intention  of  the  legisla- 
ture being  to  bring  within  the  meaning  of 
the  act  all  corporations  known  as  railroad 
companies  and  engaged  in  the  transporta- 
tion of  either  freight  or  passengers. 

In  construing  the  New  Jersey  Railroad 
and  Canal  Act  (P.  L.  of  1887,  p.  226) 
the  court  said  in  Montclair  v.  New  York, 
etc.  R.  Co.  45  N.  J.  Eq.  436,  18  Atl.  242: 
"Throughout  the  act  the  greatest  care  in 
taken,  by  express  language  prefacing  cer- 
tain of  the  sections,  to  confine  the  provisions 
of  those  sections  to  corporations  formed  un- 
der the  act,  but  there  are  other  sections, 
which  concern  proper  regulations  applicable 
to  any  railroad,  that  are  not  so  prefaced 
and  in  terms  refer  to  'any  railroad,'  indicat- 
ing that  the  legislative  intent  was  to  enact 
a  general  law  which  should  regulate  all  rail- 
road corporations  and,  at  the  same  time, 
authorize  formation  of  new  ones." 

A  Texas  statute  (Rev.  St.  1,  art.  3017) 
gives  a  right  of  action  "when  the  death  of 
any  person  is  caused  by  the  negligence  or 
carelessness  of  the  proprietor,  owner,  charter- 
er, hirer  of  any  railroad,   steamboat,   stage 


coach,  or  other  vehicle  for  the  convevance 
of  goods  or  passengers,  or  by  the  unfitness, 
negligence,  or  carelessness  of  their  servants 
or  agents;  when  the  death  of  any  person  is 
caused  by  the  negligence  or  carelessness  of 
the  receiver  or  receivers  or  other  person  or 
persons  in  charge  or  control  of  any  railroad, 
their  servants  or  agents,  and  the  liabilities 
of  receivers  shall  extend  to  cases  in  which  the 
death  may  be  caused  by  reason  of  the  bad 
or  unsafe  condition  of  the  railroad  or  ma- 
chinery or  other  reason  or  cause  by  which  an 
action  may  be  brought  for  the  damages  on 
account  of  injuries,  the  same  as  if  said  rail- 
road were  being  operated  by  the  railroad  com- 
pany." In  Bammel  v.  Kirby,  19  Tex.  Civ. 
App.  198,  47  S.  W.  398,  the  court  said: 
"We  believe  that  it  has  not  been  questioned 
in  this  state  that  street  railroads  them- 
selves, when  operating  their  roads,  are  lia- 
ble under  this  statute  for  damages  for  deaths 
caused  by  the  negligence  of  their  servants. 
If  they  are  generally  liable,  their  liability 
is  created  by  the  inclusion  of  them  within 
the  words  'anv  railroad*  used  in  the  first 
clause  of  subdivision  1.  If  that  language 
embraces  street  railroads,  it  must  necessar- 
ily follow  that  the  same  language  in  the 
second  clause,  with  reference  to  the  receiver 
of  *any  railroad,'  must  also  include  receiv- 
ers of  such  railways,  because  it  is  impossible 
to  hold  that  the  words  are  used  in  differ- 
ent senses  in  the  two  relations.  It  might  be 
urged  that  liability  would  attach  to  such  a 
company  as  the  owner  of  'vehicles  for  the 
conveyance  of  passengers/  but  it  is  hardly  to 
be  supposed  that  the  legislature,  if  intending 
to  make  them  liable  at  all,  would  express  its 
intention  by  referring  to  them  as  the  owners 
of  vehicles,  while  at  the  same  time  declaring 
generally  the  liability  of  railroads.  The 
words  *other  vehicles'  follow  naturally  after 
'stagecoach,'  and  include  such  instruments 
of  convevance  as  are  not  embraced  in  the 
preceding  language.  They  might  include 
street  cars,  but  we  think  the  more  natural 
construction  of  the  statute  is  to  hold  that 
those  operating  street  railways  are  included 
among  the  owners  of  'any  railroad.' "  In 
Ott  v.  Johnson,  1  S.  W.  634,  it  was  held 
that  a  statute  (Rev.  St.  art.  3017)  imposing 
liability  on  the  owner,  charterer,  or  hirer 
of  "any  railroad,  steamboat,  stagecoach  or 
other  vehicle  for  the  conveyance  of  goods  or 
passengers"  was  designed  to  apply  to  com- 
mon carriers,  and  was  not  intended  to  apply 
to  tram  railroads  owned  and  operated  by  pri- 
vate individuals  on  their  own  premises  for 
private  purposes,  as  was  the  fact  in  this 
case. 

182.  Ant  Railway. 

In  Thompson  Houston  Elec.  Co.  y.  Simon, 
20  Ore.  60,  25  Pac.  147,  23  Am.  St.  Rep.  86, 
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10  L.B.A.  251,  it  wa^  held  that  the  word« 
"any  railway"  as  used  in  a  statute  providing 
that  a  corporation  organized  for  the  con- 
titruction  of  any  railway  may  appropriate 
land  for  a  right  of  way,  did  not  include  a 
Dtreet  railway. 

In  Riley  v.  Galveston  City  R.  Co,  13  Tex. 
Civ.  App.  247,  35  8.  W.  826,  the  court  held 
that  the  intention  of  the  legislature  in  pass- 
ing the  fellow  servants  act  May  4,  1893,  was 
not  to  include  street  railways  within  its 
provisions,  and  that  the  words  "any  railw^ay 
corporation"  in  the  first  section  of  the  act 
should  be  restricted  to  the  usual  and  pop- 
ular import  of  that  term,  and  that  the  act 
should  be  held  not  to  embrace  railways  con- 
structed and  maintained  on  streets  and  other 
highways  in  and  contiguous  to  cities  and 
towns  for  carrying  persons. 

183.  Ant  Real  EsTArrB. 

In  Schultz  V.  Schultz,  133  Wis.  125,  113 
N.  W.  445,  126  Am.  St.  Rep.  934,  it  was  held 
that  under  a  statute  allowing  alimony  to 
be  made  a  charge  on  "any  real  estate  of  the 
party  liable*'  a  homestead  was  not  exempt. 

184.  Ant  Real  ob  Personal  Property. 

In  Callahan  v.  Singer  Mfg.  Co.  92  S.  W. 
581,  the  court  construed  a  Kentucky  statute 
(Ky.  St.  1903,  §  4039),  providing:  "It  shall 
be  the  duty  of  all  persons  owning  any  real  or 
personal  property,  mineral  righta  or  standing 
( branded )  trees  of  any  kind  whatever,  on  the 
lands  of  another,  or  any  coal,  oil  or  gas*  privi- 
leges, by  lease  or  otherwise,  or  any  interest 
therein,  in  this  state,  other  than  in  the  coun- 
ty in  which  the  said  owners  reside,  or  if  they 
should  reside  out  of  the  state,  to  list  the 
prr»perty  for  taxation,  personally,  or  by  an 
authorized  agent,  in  the  county  where  situ- 
ated, at  the  same  time  and  in  the  same  man- 
ner aa  is  now  required  by  law  of  resident 
owners.*'  It  was  held  that  the  words  "any 
real  or  personal  property''  therein,  referred 
to  things  of  like  character  with  those  named 
and  that  notes  and  mortgages  on  property 
within  the  state,  but  which  were  kept  with- 
out the  state,  were  not  taxable  in  the  county 
in  which  the  mortgaged  premises  lay. 

185.  Any  Reason. 

In  Hall  V.  Hardaker,  61  Fla.  267,  55  So. 
977,  it  was  held  that  the  words  "any  reason" 
In  a  contract  fixing  the  rights  of  an  employee 
If  for  any  reason  he  was  not  retained  in  a 
certain  position  meant  any  reason  other  than 
his  failure  to  render  efficient  service. 

18(5.  Any  Reasonably  Prudent  Man. 

In  Taylor,  etc.  R.  Co.  v.  Warner      (Tex.) 
60   S.   VV.  442,  wherein  it  appeared   that  an 


instruction  was  complained  of  on  the  ground 
that  the  use  of  the  word  "any,"  instead  of 
"a,"  in  defining  negligence  and  care  and  dili- 
gence, as  "any  reasonably  prudent  man,"  in- 
stead of  "a  reasonably  prudent  num,"  imposed 
a  higher  degree  of  care  on  the  defendant  than 
the  law  warranted,  the  court  held  that  the 
distinction  was  not  well  made. 

187.  Ant  Rbosipt,  etc. 

In  McReynolds  v.  People,  230  111.  623,  82 
N.  £.  945,  under  an  Illinois  statute  (Hurd*s 
Rev.  St.  1905,  c.  38,  §  155),  forbidding  tlie 
utteraftice  of  "any  receipt  or  other  written 
evidence  of  the  delivery  of  deposit  of  any 
grain,"  etc.,  unless  the  goods  are  "still  in  store 
and  the  property  of  the  person  to  whom  or  to 
whose  agent  the  receipt  is  issued,"  it  was 
held  that  the  words  "any  receipt  or  other 
written  evidence,"  etc.,  when  given  their 
ordinary  meaning,  could  be  applied  only 
to  an  acknowledgment  by  one  person  to  an- 
other of  the  delivery  or  deposit  of  such  prop- 
erty with  the  person  giving  the  instrument, 
by  the  person  to  whom  it  was  given,  and 
could  not  be  applied  to  an  instrument  by 
which  a  person  acknowledged  that  he  had  hin 
own  goods  or  property  in  his  own  warehouse, 
mill,  store  or  other  building. 

188.  Ant  Recxhid. 

In  Mclnerney  v.  U.  8.  143  Fed.  729,  74  C. 
C.  A.  665,  a  prosecution  for  stealing  a  "record 
of  citizenship,"  brought  under  a  Federal  stat- 
ute (R.  S.  U.  S.  §  6403,  6  Fed.  St.  Ann.  764). 
the  court  said:  "Th«  words  *any  record,'  as 
used  in  the  statute,  are  broad  enough,  under 
reasonable  construction,  to  include  any  part 
of  a  record.  Two  lines,  or  one  line  even, 
from  a  page  of  a  record  of  a  thousand  pages, 
would  be  a  record  of  the  facts  stated  in  the 
one  or  two  lines,  and  would  therefore  be  a 
record  within  the  meaning  of  the  statutory 
words  'any  record.'  The  test  of  criminality 
cannot  turn  upon  the  question  whether  an 
offender  succeeds  in  getting  two-thirds  of 
the  record,  instead  of  the  whole,  nor  can  im- 
munity be  made  to  rest  upon  the  point  that 
the  record  taken  and  destroyed  was  not  tech- 
nically complete,  or  that  documents  or  papers 
filed  or  deposited  in  public  offices,  as  a  part 
of  the  government  archives,  were  not  tech- 
nically complete  in  all  respects.  To  illustrate 
the  scope  of  the  words  'any  record'  used  in 
the  statute  with  reference  to  the  public  of- 
fices, the  report  of  a  commanding  general  as 
to  the  operations  of  an  army,  or  of  a  naval 
commander,  are  undoubtedly,  within  their 
meaning,  records  of  the  operations  in  ques- 
tion, though  they  are  never  spread  upon 
record  books  proper,  and  though  they  are 
not  a  record  in  any  common-law  sense.  An 
unsigned    memorandum    in    the   handwriti4:g 
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of  such  an  officer,  deposited  or  filed  in  the 
proper  office,  would  clearly  enough  in  the 
sense  of  the  statute  be  so  far  a  record  of  the 
events  to  which  it  relates  as  to  render  a  per- 
son responsible  who  takes  it  from  its  public 
place  and  destroys  it.  So  it  would  be  with 
respect  to  the  reports  of  the  commandant  at 
West  Point  or  Annapolis  in  which  the  doings 
there  and  the  status  of  the  various  persons 
and  things  are  preserved;  or  the  report  of  the 
head  of  the  Weather  Bureau.  None  of  these 
things  are  extended  as  a  record  proper,  but 
they  contain,  none  the  less,  a  record  of  the 
events  which  they  perpetuate,  and  the  record 
resides  in  the  original  in  the  sense  of  this 
statute.'' 

189.  Any  Belioious  Cobpobation. 

A  New  York  statute  (Transfer  Tax  Law, 
§  2,  ch.  399,  Laws  1892)  exempting  "any 
property  .  .  .  devised  or  bequeathed  .  .  . 
to  any  religious  corporation,"  has  been  held 
to  apply  to  domestic  religious  corporations 
onlv.  In  re  Balleis,  144  N.  Y.  132,  38  N.  £. 
1007. 

190.  Art  Biqht. 

In  Texas  Gum  Co.  v.  Auto  Sales  Gum,  etc. 
Co.  219  Fed.  165,  135  0.  C.  A.  63, 
the  court  defined  the  phrase  "any  right 
accruing  or  accrued"  as  section  299  of 
the  Judicial  Code  (Act  March  3,  1911,  c.  231, 
36  Stat.  1169,  Fed.  St.  Ann.  1912  Supp.  p. 
252),  which  provides:  "The  repeal  of  exist- 
ing laws,  or  the  amendments  thereof,  em- 
braced in  this  act,  shall  not  affect  any  act 
done,  or  any  right  accruing  or  accrued,  or 
any  suit  or  proceeding,  including  those  pend- 
ing on  writ  of  error,  appeal,  certificate,  or 
writ  of  certiorari,  etc.  .  .  .  but  all  such 
suits  and  proceedings,  and  suits  and  proceed- 
ings for  causes  arising  or  acts  done  prior  to 
such  date,  may  be  commenced  and  prosecuted 
within  the  same  time,  and  with  the  same 
effect,  as  if  said  repeal  or  amendments  had 
not  been  made."  The  court  said :  "Whatever 
doubts  there  may  be  as  to  what  was  intended 
to  be  embraced  by  the  saving  clause  of  this 
section,  which  refers  to  'any  right  accruing 
or  accrued,'  it  seems  to  us  to  be  apparent 
that,  in  so  far  as  the  provisions  of  the  sec- 
tion evidence  a  purpose  to  reserve  the  right 
to  bring  suits  which,  under  the  terms  of  other 
provisions  of  the  act,  could  not  be  brought  in 
a  court  of  the  United  States,  the  only  right 
saved  is  to  have  the  previously  existing  law 
applied  to  'suits  and  proceedings  for  causes 
arising  or  acts  done  prior  to'  the  date  of  the 
takinof  effect  of  the  act.  It  is  such  suits  and 
proceedings  which  the  concluding  clause  of 
the  section  authorizes  to  be  'commenced  and 
prosecuted  within  the  same  time,  and  with 
the  same  effect,  as  if  said  repeal  or  amend- 
ments had  not  been  made.'  The  extent  to 
which   the  right  to   sue,   as  it  existed  un- 


der the  former  law,  is  saved,  is  not  left 
to  be  determined  by  an  interpretation  of 
the  ambiguous  language  of  the  clause  first 
above  quoted  from,  which  is  qualified  and 
explained  by  the  succeeding  clauses  of  the 
section,  but  is  clearly  defined  by  the  ex- 
plicit language  of  the  laBt  clause,  to  the  ef- 
fect that  the  former  law  should  be  applicable 
to  'suits  and  proceedings  for  causes  arising 
or  acts  done  prior  to'  the  date  of  the  taking 
effect  of  the  act.  .  .  .  This  plain  descrip- 
tion of  the  kind  of  suits,  the  right  to  bring 
which  was  intended  to  be  saved,  excludes 
suits  on  causes  of  action  which  had  not  aris- 
en while  the  former  law  was  in  force,  and 
forbids  the  conclusion  that  the  right  exists 
when  the  cause  of  action  asserted  had  not 
accrued  at  the  time  the  Judicial  Code  went 
into  effect,  but  was  only  in  process  of  accru- 
ing, something  else  then  remaining  to  happen 
before  a  right  to  sue  was  perfected." 

In  Partridge  v.  Strange,  1  Plowd.  77,  75 
£ng.  Bep.  (Beprint)  it  waa  said:  "Wheth- 
er a  lease  for  years  be  within  the  danger 
of  the  statute  all  the  justices  agreed  clear- 
ly (a)  that  a  lease  or  promise  for  years 
nuide  contrary  to  the  form  of  the  statute^ 
was  within  the  danger  of  the  statute,  as  welt 
as  an  estate  for  life,  in  tail,  or  in  fee.  For 
the  scope  and  design  of  the  statute  was  to 
root  out  maintenance,  and  bargains,  or  prom- 
ises of  titles.  .  .  .  And  the  words  here 
are  not,  that  none  shall  bargain,  etc.,  the 
right  or  title,  for  then  there  would  be  more 
colour  to  say,  that  the  word  'the'  contains 
'all;'  but  the  words  are,  'any  right  or  title;' 
in  which  case,  if  he  has  a  fee,  and  promises 
a  lease  for  years,  this  is  a  right  or  title, 
which  is  contained  in  the  word  'any.'  And 
under  this  word  'any'  the  lesser  estate  shall 
be  contained  in  the  greater,  as  the  lesser 
part  shall  be  in  the  greater.  And  therefore 
the  statute  of  23  H.  6.  cap.  10,  ordains,  that 
no  sheriff  shall  let  to  farm  in  any  manner  his 
county,  etc.,  by  these  words  it  is  ordained, 
that  he  shall  not  let  to  farm  any  (b)  part 
of  his  county,  for  the  less  is  ecmtained  in  the 
greater.  And  as  to  the  case  put,  viz.,  that 
the  Statute  of  Mortmain  ordains,  thajt  no 
religious  person  shall  buy  any  lands  or  tene- 
ments, etc.,  which  is  intended  of  the  whole 
estate,  viz.,  the  fee,  and  a  lease  for  years  is 
not  within  the  danger  of  the  same  statute; 
.  .  .  and  also  these  words  (any  right  or 
title)  include  our  case,  for  he  that  makes  a 
lease  for  years,  claims  a  right  and  title." 

191.  Any  Boad. 

In  Stokes  v.  Scott  County,  10  la.  166,  the 
court  construed  the  following  provision  of  the 
Iowa  Code:  "The  county  judge  may  submit 
to  the  people  of  his  county,  at  any  regular 
election,  or  a  special  one  called  for  that  pur- 
pose, the  question  whether  money  may  be  bor^ 
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rowed,  to  aid  in  the  erection  of  public  build'- 
ings;  whether  the  county  will  construct,  or 
aid  to  conatruct,  any  road  or  bridge  which 
may  call  for  an  extraordinary  expenditure." 
It  was  held  that  the  words  *'any  road"  as 
therein  used  should  be  interpreted  by  a  gen- 
eral interpretation  section  of  the  code,  pro- 
viding as  follows :  ''The  words,  'highway,'  and 
'road,'  include  public  bridges,  and  may  be  held 
^uivalent  to  the  words  'county  way/  'coun- 
ty road,'  'common  road,'  and  'State  road'  '* 
( overruling  Dubuque  County  v.  Dubuque,  etc, 
K.  Co.  4  G.  Greene  (la.)  1,  wherein  the  term 
"any  road"  was  construed  to  include  a  rail- 
road.) 

192.  Any  Koad  Cbossinq. 

In  Nichols  y.  Chicago,  etc.  R.  Co.  125  la. 
236,  100  N.  W.  1116,  in  construing  a  statute 
requiring  the  giving  of  crossing  signals  be- 
fore "any  road  crossing"  is  reached,  it  was 
held  that  the  words  "any  road  crossing" 
should  be  construed  by  the  definition  section 
of  the  code,  providing  that  "  the  term  'road,' 
as  used  in  this  code,  means  any  public  high- 
way, unless  otherwise  specified,"  and  accord- 
ingly it  was  held  that  the  phrase  did  not  in- 
clude private  crossings. 

103.  Any  Rotation. 

In  Glynn  v.  Margetson  [1893]  A.  C.  (Eng.) 
351,  62  L.  J.  Q,  B.  466,  69  L.  T.  N.  S.  1, 
it  appeared  that  a  bill  of  lading  stated  that 
the  ship  was  "lying  in  the  port  of  Malaga, 
and  bound  for  Liverpool,  with  liberty  to  pro- 
ceed to  and  stay  at  any  port  or  ports  in  any 
rotation  in  the  Mediterranean,  Levant,  Black 
Sea,  or  Adriatic,  or  on  the  coasts  of  Africa, 
Spain,  Portugal,  France,  Great  Britian  and 
Ireland,  for  the  purpose  of  delivering  coals, 
cargo  or  passengers,  or  any  other  purpose 
whatsoever."  It  was  held  by  Lord  Hershell, 
that  the  right  to  touch  and  stay  at  certain 
ports  on  the  way  between  Malaga  and  Liver- 
pool was  given,  and  that  if  the  meaning  to 
be  given  to  the  words  "in  any  rotation"  was 
that  the  vessel  might  take  those  ports  in 
any  order  she  pleased  in  a  reasonable  sense, 
nevertheless  the  ports  referred  to  must  still 
be  ports  lying  between  Malaga  and  the  port 
of  destination,  Liverpool,  even  although  there 
might  be  a  justification  for  her  not  touching 
at  any  particular  one  of  those  ports,  or  more 
than  one  of  them,  in  the  exact  order  in  which 
they  would  come  in  the  voyage  between  those 
two  places;  that  it  was  not  necessary  to  de- 
cide what  effect  should  be  given  to  those 
words  "in  any  rotation;"  but  even  giving  to 
them  the  fullest  possible  effect  they  did  not 
enlarge  the  number  of  ports  at  which  it 
would  be  justifiable  for  the  vessel  to  touch 
during  the  course  of  her  voyage. 


194.  Any  Salaby  Now  Due. 

In  McLaughlin  v.  Board  of  Education 
(Ky.)  83  S.  W.  668,  wherein  it  appeared 
that  on  a  contested  election  for  clerk  of  the 
board  of  education,  the  defendant  executed  a 
bond  indemnifying  the  board  against  any 
loss  it  might  sustain  by  reason  of  paying  the 
three  months'  salary  ($300)  then  due  him, 
it  was  held  that  the  words  in  the  bond  "any 
salary  now  due  him  as  clerk"  referred  to  this 
$300,  which  the  board  had  paid. 

195.  Any  Saijc  or  the  Property,  etc. 

In  Hamickell  v.  Omaha  Water  Co.  146  App. 
Div.  693,  131  N.  Y.  8.  489,  it  appeared  that 
the  last  clause  of  a  paragraph  of  a  mortgage 
on  the  property  of  a  water  company  pro- 
vided: "But  upon  any  sale  of  the  property 
and  franchises  covered  by  this  mortgage,  the 
principal  of  all  the  bonds  secured  hereby  and 
then  outstanding  shall  become  due,  if  not 
already  due  by  the  terms  of  the  bonds  or  by 
declaration  as  herein  provided."  It  was  held 
that  the  whole  instrument  contemplated  but 
one  kind  of  a  sale,  and  that  by  the  fore- 
closure of  the  mortgage;  and  that  the  phrase 
"any  sale  of  the  property  and  franchises" 
in  the  paragraph  quoted  referred  to  a 
sale  contemplated  and  provided  for  by  the 
terms  of  the  mortgage  itself,  and  not  a  sale 
by  the  water  company  of  its  property  and 
franchises  to  the  city  of  Omaha  on  an  elec- 
tion to  purchase,  reserved  by  it  in  its  orig- 
inal ordinances  authorizing  the  construction 
of  the  water  works.  See  also  Carlsen  v. 
Omaha  Water  Co.  146  App.  Div.  702,  131 
N.  Y.  S.  495. 

196.  Any  Soheue  to  Defraxtd. 

In  U.  S.  T.  Beach,  71  Fed.  160,  in  quashing 
certain  indictments  under  the  Federal  statute 
(R.  S.  U.  S.  §  5480,  6  Fed.  St.  Ann.  973,  as 
amended  March  2,  1889,  c.  393,  §  1,  25  Stat. 
873,  5  Fed.  St.  Ann.  973)  prohibiting  the  use 
of  the  mails  for  promotion  of  any  scheme  or 
artifice  to  defraud,  the  court  said:  ''The 
statute  is  not  limited  to  the  particular  de- 
ceits mentioned  in  it,  such  as  the  'sawdust 
swindle'  and  the  'counterfeit  money  fraud,' 
for  the  first  clause  embraces  'any  scheme  or 
artifice  to  defraud;'  but  these  words  must  be 
taken  to  mean  any  scheme  or  artifice  of  the 
general  character  of  those  specified  in  the 
act.  The  general  language  of  the  act  must 
be  limited  to  such  schemes  and  artifices  as 
are  ejusdem  generis  with  those  named." 

As  to  what  constitutes  a  scheme  to  defraud 
within  the  meaning  of  the  foregoing  statute, 
see  the  note  to  Blanton  v.  U.  S.  Ann.  Cas. 
1914D  1242. 
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197.  Any  School. 

In  Kirk  v.  Roberson,  76  S.  VV.  183,  25  Ky. 
L.  Hep.  633,  in  liolding  tliat  a  Kentucky  act 
by  which  the  county  of  Mason  was  author- 
ized to  levy  an  annual  tax,  in  aid  of  the- 
common  schools,  was  not  repealed  by  an- 
other act  regulating  common  schools,  which 
provided  that  it  should  not  repeal  any  local 
or  special  laws  then  in  force  for  the  benefit 
of  any  school,  the  court  said:  "The  words 
'any  school,'  therefore,  in  the  provision  re- 
f erred  to,  might  be  applied  to  several  schools, 
and,  as  the  special  Act  of  April  29,  1890,  was 
for  the  benefit  of  the  schools  of  Mason  county, 
it  was  saved  from  repeal  by  this  provision." 

198.  Any   School   Distriot. 

In  State  v.  Fry,  186  Mo.  198,  85  S.  W. 
328,  it  was  held  that  a  statute  permitting 
''any  school  district''  to  attach  itself  to  an 
adjacent  district  was  limited  to  county  school 
districts  and  did  not  embrace  village  districts. 

199.  Any  Sea-goino  Ship. 

In  Cope  v.  Doherty,  2  De.  G.  &  J.  614, 
44  Eng.  Rep.  (Reprint)  1127,  the  court  con- 
strued the  Merchant  Shipping  Act,  1854  (17 
&  18  Vict.  c.  104,  §  514)  providing:  "No  own- 
er of  any  sea-going  ship  or  share  therein 
shall,  in  cases  where  all  or  any  of  the  follow- 
ing events  occur  without  his  actual  fault  or 
privity,  etc.*'  It  was  held  that  the  words  "any 
sea-going  ship"  must  be  read  either  "any 
British  sea-going  ship"  or  "any  British  and 
foreign  sea-going  ship,"  according  to  whether 
the  act  was  limited  in  its  operation  to  Brit- 
ish ships,  or  extended  to  British  and  foreign 
ships. 

200.  Any  Seaman. 

In  U.  S.  V.  Palmer,  3  Wheat.  630,  4  U.  S. 
(L.  ed.)  471,  it  wa«  held  that  the  words  "any 
seaman"  as  used  in  an  act  relating  to  mutiny 
(Penal  Laws  §  273.  Fed.  St:  Ann.  1900  Supp. 
p.  481),  were  limited  to  seamen  who  were 
citizens  of  the  United  States.  But  in  The 
Kestor,  110  Fed.  432,  the  same  words  as 
used  in  a  statute  forbidding  advance  payment 
of  wages  (Act  Dec.  21,  1898,  6  Fed.  St.  Ann. 
871)  were  held  to  be  applicable  to  foreign 
as  well  as  American  seamen. 

201.  Any  Ship. 

In  The  Mecca  [1895]  P.  (Eng.)  95,  64  L. 
J.  P.  40,  71  L.  T.  N.  S.  711,  43  W.  R.  209, 
in  construing  the  Admiralty  Court  Act  1861 
(§  5),  providing  that  the  High  Court  of 
Admiralty  shall  have  jurisdiction  over  any 
claim  for  necessaries  supplied  "to  any  ship 
elsewhere  than  in  the  port  to  which  the  ship 
belongs,"  unless  it  is  shewn  to  the  satisfac- 
tion  of   the  court  that  at  the  time  of   the 


institution  of  the  cause  any  owner  or  part- 
owner  of  the  ship  is  domiciled  in  England  or 
Wales,  etc.,  it  was  held  that  the  words  *"any 
ship"  applied  to  any  ship,  British,  colonial 
or  foreign. 

« 

202.  Any  Situation. 

The  English  Public  Health  Acts  Amend- 
ment Act  1907  (§30)  provides:  "If  in  any 
situation  fronting,  adjoining,  or  abutting  on 
any  street  pr  public  footpath,  any  building, 
wall,  fence  ...  or  any  well,  excavation 
.  .  .  dam  or  bank  is,  for  want  of  sufficient 
repair,  protection,  or  enclosure  dangerous  to 
the  persons  lawfully  using  the  street  or  foot- 
path, the  local  authority  may,  by  notice  in 
writing  served  upon  the  owner,  require  him, 
within  the  period  specified  in  the  notice  and 
hereinafter  in  this  section  referred  to  as  the 
'prescribed  period,*  to  repair,  remove,  pro- 
tect, or  enclose  tlie  same  so  as  to  prevent  any 
danger  therefrom." 

In  Carshalton  Urban  Council  v.  Burrage 
[1911]  2  Ch.  133,  80  L.  J.  Ch.  600,  104  L.  T, 
N.  S.  306,  75  J.  P.  250,  9  Local  Gov.  Rep. 
1037,  27  Times  L.  Rep.  280,  it  was  held  that 
the  words  "  in  any  situation'  fronting,  ad- 
joining or  abutting  on  any  street  or  public 
footpath,"  covered  the  case  of  an  ancient  ex* 
cavation  or  chalk  pit  of  considerable  size  and 
depth,  the  edge  or  bank  of  which  extended 
along  the  Avhole  length  of  the  defendant's 
strip  of  land  and  some  feet  beyond. 

203.  Any  Solicitor. 

In  the  case  of  In  re  Norris  [19021  1  Cli. 
741,  W.  N.  83,  35,  65,  the  court  construed  a 
statute  providing  as  follows:  "Any  solicitor 
to  whom,  either  alone  or  jointly  with  any 
other  person  a  mortgage  is  made,  or  the  firm 
of  which  such  solicitor  is  a  member,  shall  he 
entitled  to  receive  for  all  business  transacted 
and  acts  done  by  such  solicitor  or  firm  in 
negotiating  the  loan"  and  doing  certain  other 
things  "all  such  usual  professional  charges 
and  remuneration  as  he  or  they  would  have 
been  entitled  to  receive  if  such  mortgage  had 
been  made  to  a  person  not  a  solicitor,  and 
such  person  had  retained  and  employed  such 
solicitor  or  firm  to  transact  such  business,, 
and  do  such  acts."  It  was  held  that  a  solici- 
tor who  had  himself  advanced  the  money 
was  entitled  to  charge  the  negotiation  fee.  as, 
under  the  act,  a  solicitor-mortgagee  was  en- 
titled to  such  remuneration  as  he-  would  have 
been  entitled  to  if  the  mortgage  had  been 
made  to  some  one  else  who  had  employed  him 
as  his  solicitor  to  transact  the  business. 

204.  Any  Special  Order. 

In  construing  an  Idaho  statute  (Rev. 
Codes,  subd.  3,  §  4807)  providing  that  an 
appeal  may  be  taken  from  "any  special  order 
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made  after  final  judgment/'  it  has  been  held 
that  the  statute  is  broad  enough  to  authorise 
an  appeal  from  an  order  made  by  the  court 
vacating  or  setting  aside  a  judgment.  Shu- 
make  v.  Shuraake,  17  Idaho  649,  107  Pac. 
42. 

205.  Ant  Species  of  Seines. 

Under  the  provisions  of  a  Michigan  statute 
(2  Comp.  Laws  §  10,  §  5857),  that  it  shall 
be  unlawful  to  put  into  certain  waters  '*any 
species  of  seines  or  continuous  trap  nets,"  it 
has  been  held  that  a  gill  net  is  covered  by  the 
description  "any  species  of  seines  or  continu- 
ous trap  nets."  Hilbom  v.  Smith,  148  Mich. 
474,  111  N.  W.  1082,  14  Detroit  Leg.  N.  234. 

206.  Any  Stage. 

In  Hunter  v.  Boyd,  24  Can.  L.  T.  61,  6  Ont. 
L.  Rep.  639,  2  Ont.  W.  Rep.  1055,  it  was  said: 
"It  was  expressly  decided  in  The  Duke  of 
Buccleugh  (1892)  P.  D.  201,  that  even  after 
a  case  had  been  to  the  House  of  Lords  a  new 
plaintiff  might  be  substituted  for  one  wrong- 
ly so  made.  Their  decision  was  based  on  this, 
that  the  words  "at  any  stage"  meant  "as  long 
as  anything  remained  to  be  done."  Now  in 
the  present  case  the  action  is  just  as  if  it 
was  at  issue  and  had  not  yet  been  tried. 
Tlien  if  the  plaintiff  can  maintain  his  action 
against  the  present  defendant,  he  is  entitled 
to  an  opportunity  of  shewing  any  special 
damage  he  may  have  suffered  and  claiming 
compensation  for  same.  This  would  be  cal- 
culated to  secure  the  giving  of  judgment  ac- 
cording to  the  very  right  and  justice  of  the 
ease. 

207.  Any  Stage  op  Utero-gestation. 

In  Edwards  v.  State,  79  Neb.  251,  112  N. 
W.  611,  a  prosecution  under  the,  Nebraska 
Criminal  Code,  providing  that  any  physician 
or  other  person  who  shall  administer, .  or  ad- 
vise to  be  administered  to  any  pregnant 
\«'oman  "with  a  vitalized  embryo,  or  foetus, 
at  any  state  of  utero-gestation,"  any  medi- 
cine,  etc.,  it  was  held  that  the  words  "at 
any  stage  of  utero-gestation,"  in  the  statute, 
meant  at  any  stage  of  pregnancy. 

208.  Any  Statute  Enacted. 

TTie  federal  employers'  liability  act  (Act 
April  22,  1908,  Fed.  St.  Ann.  1909  Supp.  p. 
584)  provides  that  an  employee  shall  not  be 
held  to  have  been  guilty  of  contributory 
negligence  or  to  have  assumed  the  risk  if  a 
violation  by  the  employer  of  "any  statute 
enacted  for  the  safety  of  employees"  con- 
tributed to  the  injury.  It  has  been  held  that 
the  phrase  "any  statute  enacted,"  etc.,  in- 
cludes federal  statutes  only.  ]^uer  v.  North- 
em  Pac.  R.  Co.  83  Wash.  465,  145  Pac.  606 


(oiyet-riUing  in  part  Opsahl  v.  Northern  Pac. 
R.  Co.  78  Wash.  197,  138  Pac.  681);  Sea- 
board Air  Line  Ry.  v.  Horton,  233  U.  S.  492, 
Ann.  Cas.  1915B-U75,  34  S.  Ct.  635,  L.R.A. 
1915C  1. 

209.  Any  Stock  of  Goods,  etc. 

In  Plass  V.  Morgan,  36  Wash.  160,  78  Pac. 
784,  the  court  construed  a  Washington  stat- 
ute (Pierce's  Code,  §  5346)  providing:  "It 
shall  be  the  duty  of  every  person^ who  shall 
bargain  for,  or  purchase  any  stock  of  goods, 
wares  or  merchandise  in  bulk,  for  cash,  or  on 
credit,  before  paying  to  the  vendor,  or  his 
agent,  or  representative,  or  delivering  to  the 
vendor,  or  his  agent,  any  part  of  the  purchase 
price  thereof,  or  any  promissory  note,  or 
other  evidence  therefor,  to  demand  of  and 
receive  from  such  vendor,  or  agent, 
a  written  statement,  etc."  It  was  held  that 
the  word  "any"  was  comprehensive  and  so 
was  the  word  "stock,"  and  that  accordingly 
the  phrase  "any  stock  of  goods"  did  not  re- 
late to  business  of  mercliandising  alone,  but 
included  the  goods,  wares  and  merchandise 
of  a  boarding  house  and  restaurant  proprie- 
tor. 

210.  Any  Stbebt. 

In  J.  Burton  Co.  236  111.  383,  15  Ann.  Cas. 
965,  86  N.  E.  93,  the  words  "any  street"  in 
an  ordinance  forbidding  the  use  of  any  space 
underneath  the  surface  of  any  street  were 
held  to  include  an  alley. 

In  Fleetwood  Streets,  8  Pa.  Co.  Ct.  210,  it 
was  held  that  a  statute  relating  to  the  open- 
ing of  "any  streets  or  alleys"  authorized  the 
opening  of  a  single  street. 

211.  Any  Subsequent  Meetino. 

In  Redondo  Beach  v.  Barkley,  151  Cal.  176, 
90  Pac.  452,  the  court  construed  a  California 
statute  (St.  1901,  p.  27,  c.  32,  §  1),  providing 
as  follows:  "Whenever  the  legislative  branch 
of  any  city,  town  or  municipal  corporation 
shall,  by  resolution  passed  by  vote  of  two 
thirds  of  all  its  members,  and  approved  by 
the  executive  of  said  municipality,  determine 
that  the  public  interest  or  necessity  demands 
the  acquisition,  construction  or  completion 
of  any  municipal  improvement  .  .  .  the 
cost  of  which  will  be  too  great  to  be  paid  out 
of  the  ordinarv  annual  income  and  revenue 
of  the  municipality,  it  may  at  any  subsequent 
meeting  of  such  board,  by  the  vote  of  two 
thirds  of  all  its  members,  and  also  approved 
by  the  said  executive,  call  a  special  election 
and  submit  to  the  qualified  voters  .  .  . 
the  question  of  incurring  a  debt  for  the  pur- 
pose set  forth  in  said  resolution."  It  was 
held  that  t^e  phrase  "any  subsequent  meeting 
of  the  board"  meant  any  subsequent  meeting 
whether  it  was  a  stated,  a  special  or  an  ad- 
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joined  meeting,  and  that  no  particular  time 
was  required  to  intervene. 

212.  Any  Substance  ob  Substances. 

In  Com.  y.  Darlington,  9  Pa.  Diat.  700, 
there  was  involved  a  statute  (P.  L.  317) 
defining  adulteration  as  follows:  ''If  any 
substance  or  substances  have  been  mixed  with 
it  so  as  to  lower  or  depreciate  or  injuriously 
affect  its  quality,  strength  or  purity."  It 
was  held  that  the  statute  included  the  mix- 
ture of  substances  originally  contained  in  the 
article,  and  that  "any  substance  or  sub- 
stances" meant  as  well  a  substance  which  was 
a  necessary  ingredient  of  the  article  as  a 
foreign  substance.  It  was  accordingly  held 
that  the  addition  of  water  to  milk  was  a 
mixture  of  a  substance  which  lowered,  de- 
preciated or  injuriously  affected  the  quality, 
strength  and  purity  of  the  milk. 

213.  Ant  Such  Abbeabs. 

In  Berlin  y.  Grange,  1  U.  C.  Err.  k  App. 
279,  the  court  construed  an  English  statute 
(16  Vict.  c.  182,  §  50)  providing:  "That 
from  the  time  that  the  collector's  roll  had 
been  returned  to  the  treasurer  of  his  (the 
collector's)  municipality,  no  more  money 
should  be  received  on  account  of  the  arrears 
than  due  by  any  officer  of  such  municipality; 
but  the  collection  of  such  arrears  should  be- 
long to  the  county  treasurer  alone,  and  he 
should  receive  payment  of  any  such  arrears, 
and  of  all  the  taxes  on  lands  of  nonresidents, 
an  account  of  which  was  to  be  transmitted  to 
him."  It  was  held  that  the  terms  "such 
arrears"  'and  "any  such  arrears"  were  large 
enough  to  include  rates  on  personal,  as  well 
as  on  real  property. 

214.  Ant  Such  Case. 

The  Pennsylvania  Act  of  1836,  involved  in 
Com.  V.  Burrell,  7  Pa.  St.  34,  provided  as 
follows:  "Writs  of  quo  warranto  in  the 
manner  and  form  hereinafter  provided,  may 
also  be  issued  by  the  several  courts  of  com- 
mon pleas  concurrently  with  the  Supreme 
Court,  in  the  following  cases,  to  wit:  I.  In 
case  any  person  shall  usurp,  intrude  into, 
or  unlawfully  hold  or  exercise,  any  county  or 
township  office  within  the  respective  county. 
2.  In  case  any  person  duly  elected  or  ap- 
pointed to  any  such  office,  shall  have  done, 
suffered,  or  omitted  to  do,  any  act,  matter, 
or  thing,  whereby  a  forfeiture  of  his  office 
shall  by  law  be  created.  3.  In  case  any 
question  shall  arise  concerning  the  exercise 
of  any  office  in  any  corporation  created  by 
authority  of  law,  and  having  the  chief  place 
of  business  within  the  respective  county. 
And  in  any  such  case,  the  writ  aforesaid  may 
be   issued   upon    the    8Ug<?estion   of   the    at- 


torney-general, or  his  deputy,  in  the  respec- 
tive county  (or  of  any  person  or  persons 
desiring  to  prosecute  the  same)."  It  war 
held  that  on  every  principle  of  grammatical 
relation  and  obvious  meaning,  by  the  words 
"any  such  case,"  the  legislature  had  in  view 
the  cases  specified  in  the  same  section  im- 
mediately preceding  the  final  clause. 

215.  Ant  Such  Claimant. 

In  the  case  of  In  re  Willow  Creek,  74  Ore. 
592,  144  Pac.  605,  in  construing  a  statute 
(Laws  1909,  p.  328)  regulating  the  adjudica- 
tion of  claims  to  water  rights  and  providing 
that  "any  such  claimant"  who  does  not  file 
proof  of  his  claim  is  barred,  it  was  held 
that  the  words  "any  such  claimant"  was  im- 
pliedly limited  by  a  previous  provision  re- 
quiring notice  of  the  proceeding  and  included 
only  claimants  having  notice. 

216.  Ant  Such  Cobpobation. 

In  the  case  of  In  re  Prime,  136  N.  Y.  347, 
32  N.  E.  1091,  1  L.R.A.  713,  under  a  New 
York  statute  (Chap.  553  of  Sess.  Laws  1890), 
declaring  an  exemption  from  taxation  on  per- 
sonalty in  favor  of  religious  corporations  and 
providing  that  the  succession  tax  law  "shall 
not  apply  thereto,  nor  to  any  gifts  to  any 
such  corporation  by  grant,  bequest  or  other- 
wise," it  was  held  that  the  act  applied  only 
to  religious  corporations  created  by  the  laws 
of  this  state,  and  that  the  words  "any  such 
corporation"  therein  referred  to  such  a  cor- 
poration and  not  to  a  religious  corporation 
created  by  the  laws  of  other  states. 

217.  Ant  Such  Pebson. 

The  metropolitan  elections  district  law  of 
New  York  (Laws  of  1899,  ch.  499,  §  7)  pro- 
vides that  the  state  superintendent,  or  any 
deputy,  may  call  on  any  person  to  assist  him 
in  the  performance  of  his  duty,  and  then  con- 
tinues as  follows:  ''Any  such  person  .  .  . 
who  shall  fail  on  demand  by  the  state  super- 
intendent or  any  deputy  to  render  such  aid 
and  assistance  in  the  performance  of  his  duty 
as  he  shall  demand,  or  who  shall  wilfully 
hinder  or  delay,  or  attempt  to  hinder  or 
delay  such  superintendent  or  deputy  in  the 
performance  of  his  duty,  shall  be  guilty  of  a 
felony."  In  People  v.  Hochstim,  36  Misc.  562, 
73  N.  Y.  S.  626,  it  was  held  that  the  phrase 
"any  such  person"  plainly  referred  to  the 
persons  referred  to  in  the  preceding  sentence, 
namely,  any  persons  called  on  by  the  officer 
to  aid  him,  and  that  the  meaning  of  the 
statute  therefore  was  that  any  person  who 
had  been  so  called  on,  who  should  refuse  his 
assistance  to,  or  hinder  or  delay,  the  officer, 
,  should  be  guilty  of  a  felony. 
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218.  Ant  Such  Petition. 

In  Valin  v.  Langlois,  3  Can.  Sup.  Ct.  90, 
the  court  construed  clause  8  of  the  Contro- 
verted Election  Act  of  1874,  in  reference  to 
the  filing  of  a  counter  petition,  which  pro- 
vides as  follows:  "And  in  case  any  such 
petition  (meaning  the  petition  against  the 
return  of  the  sitting  member)  is  presented, 
the  sitting  member,  whose  election  and  re- 
turn is  petitioned  against,  may,  not  later  than 
fifteen  days  after  the  service  of  such  petition 
against  his  election  and  return,  file  a  peti- 
tion complaining  of  any  unlawful  and  corrupt 
act  by  any  candidate  at  the  same  election  who 
was  not  returned,  and  who  is  not  a  petitioner, 
and  on  whose  behalf  the  seat  is  not  claimed." 
Henry,  J.,  said:  "What  do,  then,  the  words 
'any  snch  petition  against  a  sitting  member' 
mean?  Clearly,  to  my  mind,  any  petition 
against  the  election  and  return  of  a  sitting 
member." 

219.  Any  Such  Place. 

Under  an  Idaho  statute  (the  Rev.  CkMles, 
§  6825)  which  provides  that  it  shall  be  unlaw- 
ful to  keep  open  on  Sunday  .  .  .  "any 
theater,  playhouse,  dance  house,  racetrack, 
merry-go-round,  circus  or  show,  concert 
saloon,  billiard  or  pool  room,  bowling-alley, 
variety  hall,  or  any  such  place  of  public 
amusement,  .  .  ."  it  has  been  held  that  a 
"scenic  railway"  is  not  prohibited  by  the 
phrase  "or  any  such  place  of  public  amuse- 
ment," as  used  therein.  In  re  Hull,  18  Idaho 
475,  110  Pac.  266,  30  L.R.A,(N.S.)  465. 

220.  Ant  Suit. 

In  Shute  v.  Boston,  99  Mass.  236,  in  con- 
struing a  Massachusetts  statute  (Gen.  Sts.  c. 
43,  §  79)  providing  that  a  party  aggrieved 
by  the  doings  of  the  mayor  and  the  board  of 
aldermen  in  laying  out  a  street  might  apply 
for  a  jury  to  the  superior  court,  .  .  . 
''within  one  year  after  the  final  determination 
of  any  suit  wherein  the  l^al  effect  of  the 
proceedings  of  the  board  of  aldermen  is  drawn 
in  question,"  it  was  held  that  the  words  "any 
suit"  therein  must  be  held  to  embrace  only 
suits  wherein  the  party  making  application 
for  a  jury  was  a  party  and  bound  by  the 
judgment,  or  proceedings  like  the  writ  of 
certiorari,  where  a  judgment  establishing  or 
avoiding  the  act  of  the  city  in  taking  the 
land  for  the  way  was,  like  a  judgment  in  rem, 
binding  on  all  persons. 

Under  the  Mississippi  statute  (Hutch.  Code 
p  641,  §  1  &  2)  declaring  that  usury  may  be 
shown  on  the  plea  of  the  defendant,  in  any 
suit  founded  on  a  bond  or  specialty,  it  has 
been  held  that  the  term  "any  suit"  means 
all    suits   which   may   be   prosecuted   on  the 


contracts,    bonds,    and   notes   named   in   the 
statute.     McLaurin  v.  Parker,  24  Miss.  509. 

Under  the  provisions  of  the  Federal  stat- 
ute (Act  of  July  20,  1892,  c.  209,  §  1,  27 
Stat.  252,  2  Fed.  St.  Ann.  294)  permitting 
any  citizen  of  the  United  States  to  prosecute 
any  suit  or  action  in  any  court  of  the  United 
States  without  being  required  to  prepay  fees 
or  costs  or  give  security  therefor  before  or 
after  bringing  suit  or  action,  on  filing  in 
said  court  a  statement  under  oath,  in  writing, 
that,  because  of  his  poverty,  he  was  unable 
to  pay  the  costs  of  said  suit  or  action  which 
he  was  about  to  commence,  etc.,  it  has  been 
held  that,  in  view  of  the  remedial  character 
of  the  statute,  writs  of  error  and  appeals 
were  within  the  construction  to  be  given 
the  words  "any  suit  or  action"  contained 
therein.  Golumb  v.  Webster  Mfg.  Co.  76 
Fed.  198. 

In  the  case  of  In  re  Guilbert,  16  Pa.  Dist. 
689,  the  court  construed  section  1  of  the 
Bankruptcy  Act  (Act  of  July  20,  1892,  2 
Supp.  R.  S.  41)  providing:  "That  any  citi- 
zen of  the  United  States  entitled  to  commence 
any  suit  or  action  in  any  court  of  the  United 
States  may  commence  and  prosecute  to  con- 
clusion any  such  suit  or  action  without  bein^r 
required  to  prepay  fees  or  costs,  or  give  securi- 
ty therefor  before  or  after  bringing  suit  ' 
action,  upon  filing  in  such  court  a  statement, 
under  oath,  in  writing,  that  because  of  his 
poverty  he  is  unable  to  pay  the  costs  of  such 
suit  or  action  which  he  is  about  to  commence, 
etc."  It  was  held  that  the  phrase  "any  such 
suit  or  action  in  any  court  of  the  United 
States"  embraced  objections  to  the  discharge 
of  a  bankrupt  prosecuted  by  the  creditor  in 
forma  pauperis  by  virtue  of  the  act. 

In  U.  S.  V.  New  Departure  Mfg.  Co.  195 
Fed.  778,  the  court  construed  the  phrase  "any 
suit  or  proceeding"  as  used  in  the  repealing 
section  of  the  Federal  Judicial  Code  (Act 
March  3,  1911,  c.  231,  §  299,  Fed.  St.  Ann. 
1912  Supp.  p.  252)  which  provides  in  part  as 
follows:  "The  repeal  of  existing  laws,  or  the 
amendments  thereof,  embraced  in  this  act, 
shall  not  affect  any  act  done,  or  any  right 
accruing  or  accrued,  or  any  suit  or  proceed- 
ing, including  those  pending  on  writ  of  error, 
appeal,  certificate,  or  writ  or  certiorari,  etc." 
The  court  said:  "The  phrase,  'or  any  suit 
or  proceeding,'  contained  in  section  299,  broad- 
ly includes  an  inquiry  pending  before  a  grand 
jury,  or,  indeed,  any  act  that  might  be  done 
to  affect  a  legal  right  in  a  particular  case. 
The  word  'proceeding,*  though  frequently 
used  in  a  restrictive  sense,  is,  nevertheless,  to 
be  understood  in  its  ordinary  signification, 
unless  it  is  qualified,  as,  for  instance,  proceed- 
ing^ in  rem,  criminal  proceedings,  proceedings 
on  executions,  entire  proceedings,  special  pro- 
ceedings, etc.,  or  unless  the  text  which  con- 
tains the  word  denotes  a  different  intention." 
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2:^1.  Any  Sum  of  Monet  Paid. 


It  has  been  held  that  the  words  '^any  sum 
of  money  paid''  in  section  1  of  the  English 
Gaming  Act  of  1892,  applies  to  money  to  be 
paid,  as  well  as  to  money  which  had  actually 
been  paid,  and  therefore  that  there  can  be 
no  recovery  by  a  betting  agent  from  his 
principal  for  beta  on  behalf  of  the  principal, 
lost  and  not  paid.  Levy  v.  Warburtin,  70 
L.  J.  K.  B.  (Eng.)  708. 

222.  Ant  Ststem  or  Code  OfF  Laws. 

In  Stote  V.  De  Hart,  109  La.  570,  33  So. 
605,  the  court  construed  article  31  of  the 
Louisiana  constitution  of  1879,  and  article 
33  of  the  constitution  of  1898  prohibiting  the 
General  Assembly  from  adopting  any  system 
or  code  of  laws  by  general  reference  to  such 
system  or  code,  and  providing  that  in  all 
cases  there  shall  be  recited  at  length  the 
several  provisions  of  the  laws  it  may  enact. 
It  was  held  that  the  words  "any  system  or 
code  of  laws,*'  as  used  in  the  article,  meant 
systems  or  codes  of  laws  other  than  those  of 
Louisiana — systems  of  law,  codes  of  law  in 
vogue  in  other  countries  and  jurisdictions. 

223.  Ant  Tax. 

Under  the  Federal  statute  (R.  S.  §  3224, 
3  Fed.  St.  Ann.  600)  providing  that  no  suit 
for  the  purpose  of  restraining  the  assessment 
or  collection  of  "any  tax"  shall  be  maintained 
"in  any  court,"  it  has  been  held  that  the  word 
"any"  as  inserted  in  the  revision  made  the 
section  more  comprehensive  than  it  was  orig- 
inally and  therefore  the  words  "any  tax"  in- 
oluded  the  income  tax.  Moore  v.  Miller,  5 
App.  Cas.  (D.  C.)  413. 

224.  Ant  Telbg»aph  Compant. 

It  has  been  held  that  the  words  "any  tele- 
graph company  organized  under  the  laws  of 
any  state"  as  used  in  the  Act  of  July  24,  1866 
(§  1;  14  Stat.  221,  see  R.  S.  U.  S.  §§  5263, 
5264;  7  Fed.  St.  Ann.  20.),  212),  which  grant- 
ed certain  privileges  and  benefits  to  "any 
telegraph  company  now  organized  or  which 
may  hereafter  be  organized  under  the  laws 
of  any  state,"  and  provided  that  the  rights 
and  privileges  "shall  not  be  transferred  by 
any  company  acting  thereunder  to  any  other 
corporation,  association,  or  person,"  were  ad- 
visedly used,  and  used  with  a  recognition 
that  they  did  not  include  a  "person"  or  an 
individual.    24  Op.  Atty.-Gen.  603. 

225.  Ant  Tebm  Exceeding  Two  Years. 

In  Kauifman  v.  KaufTman,  28  Pa.  Co.  Ct. 
142,  a^rmed  24  Pa.  Super.  Ct.  437,  it  was 
held  that  a  statute  making  it  a  ground  for 
divorce  that  a  spouse  has  been  convicted  of 
an  infamous  crime  and  sentenced  to  imprison- 
ment "for  any  term  exceeding  two  years,"  it 
was    held   that   the    statute   contemplated   a 


sentence  on  a  single  charge,  and  therefore 
that  it  was  not  a  ground  for  a  divorce  that 
two  sentences  of  eighteen  months  each,  the 
second  to  begin  on  the  expiration  of  the  first, 
had  been  imposed. 

226.  Ant  Teiem  of  Years. 

Under  a  Massachusetts  statute  (St.  1817,. 
c.  176,  §  6,  6  and  St.  1827,  c.  118,  §  19,  20:>l 
providing  that  whenever  any  person  who 
shall  be  convicted  of  any  crime,  the  punish- 
ment whereof  is  confinement  to  hard  labor  for 
"any  term  of  years,"  shall  have  beeti  before 
sentenced  to  a  like  punishment,  by  any  court, 
of  this  or  any  other  of  the  United  Staten 
he  should  be  sentenced  to  solitary  imprison- 
ment not  exceeding  thirty  days,  and  confine- 
ment to  hard  labor  not  exceeding  seven  years, 
in  addition,  etc.,  it  has  been  held  that  the 
natural  and  legal,  as  well  as  the  literal  and 
grammatical  construction  of  the  words,  "any 
term  of  years,"  must  be  a  period  of  time  not 
less  than  two  years.  Ex  p.  Seymour,  14  Pick. 
40 ;  Ex  p.  Dick,  14  Pick.  89.  "  And  see  Ex  p. 
White,  14  Pick.  90;  Ex  p.  Stevens,  14  Pick. 
94.  And  the  same  construction  was  applied 
to  a  similar  statute  in  People  v.  Burridge,  90 
Mich.  343,  58  N.  W.  319. 

226a.  Anttuing. 

A  discussion  of  the  meaning  of  the  word 
"anything**  will  be  found  in  the  note  to  the 
case  of  In  re  Arnold,  Ann.  Cas.  19 15 A  23. 

227.  Ant  Third  Person. 

In  Monmouth  Second  Nat.  Bank  v.  Thuet, 
124  111.  App.  501,  the  court  construed  the 
phrase  "any  third  person**  in  the  Illinois  stat- 
ute concerning  chattel  mortgages,  which  pro- 
vides: "That  no  mortgage,  trust  deed,  or 
other  conveyance  of  personal  property  having 
the  effect  of  a  mortgage  or  lien  upon  such 
property  shall  be  valid  as  against  the  rights 
and  interest  of  any  third  person,  unless 
possession  thereof  shall  be  delivered  to  and 
remain  with  the  grantee,  or  the  instrument 
shall  provide  for  the  possession  of  the  prop- 
erty to  remain  with  the  grantor  and  the  in- 
strument is  acknowledged  and  recorded  as 
hereinafter  directed,  etc."  It  was  held  that 
such  a  defectively  acknowledged  or  recorde<l 
chattel  mortgage  was  void,  as  against  all  per- 
sons claiming  in  good  faith  the  right  of 
possession  except  the  mortgagor  and  those 
representatives  who  stood  in  his  shoes,  '|ind 
therefore  covered  a  person  having  an  interest 
in  the  property  SiS  a  lienor  or  purchaser  fr^m 
the  mortgagor. 


228.  Ant  Time. 


\ 


a.  Qenerally, 

In    Digges's    Case,    1    Coke   Rep.    173a,    7'> 
Eng.  Rep.  (Reprint)  373,  wherein  it  appeared 
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that  a  covenant  in  a  deed  provided  that  it 
"should  be  lawful  for  the  said  Christopher, 
at  any  time  during  hia  life,  with  the  consent 
of  certain  persons,  by  deed  indented,  to  be 
enrolled  in  any  of  the  Queen's  courts,  to 
revoke  any  of  the  uses  or  estates,  and  to  limit 
new  uses,"  it  was  held  tliat  the  words  "at 
any  time"  amounted  to  as  much  and  were 
as  equivalent,  aa  il  he  had  said,  from  time  to 
time,  as  often  as  he  should  think  good. 

Under  the  English  Lunatic  Act  (8  &  9 
Vict.  c.  126,  8.  58)  authorizing  the  justices 
to  inquire  into  and  adjudicate  on  the  settle- 
ment of  a  lunatic  pauper  ''at  any  time,"  it 
has  been  held  that  by  the  words  "at  any 
time"  the  legislature  contemplate  that  no 
evidence  might  be  attainable  at  first,  and 
therefore  gave  an  indefinite  time  for  inquiry, 
during  which  the  truth  might  be  discovered. 
Heston  v.  St.  Bride,  1  El.  &  Bl.  583,  72  E.  C. 
L.  683,  118  Eng.  Rep.   (Reprint)   556. 

In  the  case  of  In  re  Newton  [18961  2  Q.  B. 
<Eng.)  403,  65  L.  J.  Q.  B.  686,  Vaughan  Wil- 
liams, J.,  said:  "The  question  has  to  be 
decided  entirely  on  the  construction  of  rule 
13,  whi<*  provides  that  a  creditor  who  has 
valued  his  security  may  *at  any  time'  amend 
his  valuation  and  proof.  Now,  Lord  Esher, 
M.  R.,  in  Ex  p.  Norris,  17  Q.  B.  D.  (Eng.) 
728,  66  L.  J.  Q.  B.  93,  35  W.  R.  19,  pointed 
out  that  the  words  'at  any  time'  must  be 
subject  to  sonde  limitation,  because,  he  says, 
'it  is  impossible  to  suppose  that  after  the 
trustee  has  paid  the  amount  of  the  valuation, 
and  has  thus  on  behalf  of  the  general  body 
of  the  creditors  become  the  purchaser  of  the 
security,  the  creditor  can  undo  all  thaL' 
He  goes  on:  'Is  there  any  other  implied 
limitation?  I  think  there  may  be  anoth- 
er with  reference  to  the  right  which  by 
clause  (c)  of  rule  12  is  given  to  the  creditor 
to  require  the  trustee  to  elect  whether  he 
will  redeem  the  security.  But  no  such  limi- 
tation applies  to  the  present  case,  for  the 
conditions  which  give  rise  to  that  right  of 
election  do  not  exist.  Therefore,  the  only 
limitation  which  could  apply  is  this,  that 
after  a  trustee  has  paid  the  amount  at  which 
the  security  has  been  valued  by  the  creditor, 
the  creditor  cannot  reopen  the  transaction.' 
In  the  case  before  us  we  have  to  sav  whether 
jsuch  time  has  elapsed,  or  sudi  events  have 
happened,  as  to  deprive  the  creditor  of  his 
right  of  amendment  having  regard  to  the 
limitation  laid  down  by  the  court  of  appeal. 
Ill  my  judgment  nothing  of  the  sort  has 
happened.  ...  I  may  point  out,  nowever, 
that  the  distinction  between  this  case  and  Ex 
parte  Norris,  In  re  Sadler  (1),  is  a  very 
fine  one,  because  there  the  trustee  wrote  to 
the  creditor's  solicitors  giving  notice  that  it 
was  his  intention  to  redeem  the  policy  valued 
in  the  creditor's  proof,  and  unless  the  addi- 


tional fact  relied  on  here  as  taking  away  the 
creditor's  right  to  amend— ruamely,  that  the 
notice  to  redeem  was  coupled  with  a  tender  of 
the  amount  at  which  the  policy  was  valued — 
makes  a  difference,  there  is  none.  .  .  . 
I  think  the  court  of  appeal  meant  to  say,  as 
matter  of  principle,  that  the  rule  ought  so  to 
be  construed  as  to  give  the  creditor  the  right 
to  amend,  unless  by  something  which  has 
happened  the  position  of  the  trustee  and  the 
creditor  has  become  so  altered  that  the  rights 
of  the  parties  concerned  may  be  considered 
to  be  fixed  on  the  basis  of  the  alteration. 
That  would  be  so  where  the  trustee  had  paid 
the  creditor  the  amount  at  which  his  security 
had  been  valued,  but  it  is  not  so  here.  It  is 
perfectly  clear  that  the  legislature  did  not 
mean  that  the  mere  fact  that  the  creditor's 
security  had  increased  in  value  since  hLs 
valuation  of  it  should  take  away  his  right  to 
amend,  because  by  the  vety  terms  of  rule  13 
he  may  amend  on  shewing  to  the  satisfaction 
of  the  trustee  or  the  court  that  his  security 
has  increased  in  value  since,  its  previouR 
valuation.  .  .  .  The  creditor  has  a  right 
to  amend  until  the  amount  at  which  he  has 
valued  his  security  has  not  only  been  ten- 
dered to  him,  but  accepted  by  him.  I  may 
add  that  I  am  very  much  inclined  to  doubt 
whether  tender  and  acceptance  together  would 
be  sufi^cient  to  take  away  the  creditor's  right 
to  amend  if  he  did  not  know  the  true  factis 
at  the  time'  he  accepted  the  amount  tendered. '^ 

Under  rule  73  of  the  Bankruptcy  Act  1869, 
providing  that  the  trustee  might  "at  any- 
time" apply  to  the  court  to  expunge  a  proof 
alter  its  admission,  it  has  been  held  that 
there  was  no  limit  to  the  time  within  which  a 
proof  might  be  expunged.  Ex  p.  Harper,  21 
Ch.  D.  (Eng.)  537,  52  L.  J.  Ch.  117. 

In  the  case  of  In  re  Lews  F.  Perry,  etc. 
Co.  172  Fed.  744,  it  was  said  that  the  words 
"at  any  time'^  as  contained  in  the  provision 
of  the  bankruptcy  act  (Act  July  1,  1898,  c. 
541,  §  59f;  1  Fed.  St.  Ann.  671),  that 
creditors  other  than  the  original  petitioners 
may  "at  any  time"  join  in  the  petition, 
should  not  be  construed  in  an  absolutely  un- 
limited sense  but  permitted  a  joinder  in  the 
petition  at  any  time  before  its  dismissal. 

In  Fletcher  ▼.  Lyon,  93  Ark.  5,  123  S.  W. 
801,  in  construing  a  timber  deed,  it  was  held 
that  the  words  "at  any  time"  as  used  in  a 
clause  conveying  all  timber,  standing  or 
fallen,  "with  the  right  to  cut  and  remove 
same  at  any  time,"  should  not  be  given  their 
literal  meaning,  as  that  would  allow  the  de- 
fendant to  await  for  all  time  to  remove  the 
timber,  but  they  should  be  held  to  mean  a 
reasonable  time,  without  unnecessary  delay, 
the  same  as  if  no  time  at  all  were  specified, 
and  that  what  was  a  reasonable  time  was  to 
be  determined  from  the  facts  and  circum- 
stances of  each  case. 
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Under  a  Delaware  statute  which  provides 
that  the  court  of  chancery  may  appoint  a 
receiver  "at  any  time,"  that  phrase  has  been 
held  to  be  unlimited,  and  not  to  mean  any 
time  within  three  years,  which  by  another 
section  of  the  same  act  is  the  time  the  cor- 
porate existence  is  extended  from  the  time 
of  its  voluntary  dissolution  for  the  purpose 
of  winding  up  the  corporate  affairs.  Harned 
v.  Beacon  Hill  Real  Estate  Co.  9  Del.  Ch. 
232,  80  Atl.  805;  Slaughter  v.  Moore,  0  Del. 
Ch.  350,  82  Atl.  963. 

In  Raymond  v.  Nathan,  142  Ind.  367,  41 
N.  £.  815,  a  statute  permitting  pleadings 
to  be  amended  ''at  any  time"  was  held  to  per- 
mit an  amendment  after  verdict. 

In  Stote  V.  Lewis,  72  SLan.  234,  83  Pac. 
619,  a  motion  for  a  new  trial  was  denied  and 
at  the  same  time  the  following  order  was 
made:  ''At  which  time  plaintiffs  were  given 
thirty  days  to  make  and  serve  a  case  made 
for  the  supreme  court  of  the  state  ot  Kansas, 
and  the  defendant  given  five  days  after 
Hervice  to  suggest  amendments,  the  case  to  be 
signed  and  settled  on  two  days'  notice  of 
either  party  at  any  time  thereafter."  The 
court  said:  "It  is  impossible  to  say  that 
the  wholly  undefined  aind  indeterminate 
period  of  'any  time'  means  a  fixed  and  ascer- 
tained time  within  which  counsel  might,  by 
giving  notice,  end  the  uncertainty  as  to  when 
the  cajse  would  be  settled." 

In  State  v.  Newark,  40  N.  J.  L.  92,  there 
was  involved  a  New  Jersey  statute  (Rev.  p. 
1045,  §  15)  providing  as  follows:  "The  pro- 
ceedings upon  which  such  deeds,  declarations 
of  sales  and  conveyance  are  founded  shail 
not  be  subject  to  be  questioned  collaterally, 
but  may  be  at  any  time  reviewed  by  certio- 
rari, or  other  proceeding  in  the  Supreme  or 
circuit  courts."  It  was  held  that  xmder 
the  liberal  statutory  allowance,  "at  any  time," 
the  time  should  be  extended  in  cases  to  at 
least  the  period  limited  for  an  action  of  eject- 
ment, otherwise  the  statute  might,  in  effect, 
shorten  the  limitation  of  time  for  the  recov- 
ery of  possession  of  lands  within  the  statu- 
tory period  of  twenty  years. 

Under  a  New  Jersey  statute  (Pamph. 
L.  p.  540)  and  a  supplement  thereto  (Pamph. 
L.  1896  p.  132)  providing  that  the  township 
committee  "may  at  any  time  set  off  and 
divide  the  said  townships  into  districts,"  it 
has  been  held  that  the  phrase  "at  any  time" 
did  not  express  a  legislative  purpose  that  the 
said  division  shall  affect  every  portion  of  the 
township  at  one  and  the  same  time,  but 
meant  "from  time  to  time."  Smith  v.  Howell, 
60  N.  J.  L.  384,  38  Atl.   180. 

In  U.  S.  V.  Sena,  15  N.  M.  187,  106  Pac. 
383,  under  a  New  Mexico  statute  (Comp. 
Laws  N.  Mex.  1897,  §  896)  providing  that 
the  party  appealing  shall  prepare  and  present 
the  intended  bill  of  exceptions  to  the  trial 


judge*  "at  any  time  within  twenty  days  be- 
fore the  first  day  of  the  term  of  the  Su- 
preme Court  in  which  the  said  cause  shall  be 
docketed,"  it  was  held  that  the  words  "at 
any  time  within  twenty  days"  were  to  be 
construed  as  meaning  at  any  time  in  not 
less  than  twenty  days,  and  that  the  statute 
thus  required  the  pifeparation  and  presenta- 
tion of  the  bill  of  exceptions  to  the  trial 
judge  at  least  twenty  days  before  the  first 
day  of  the  term  of  ihe  court  to  wliich  the 
case  was  returnable. 

In  Garcia  v.  Callender,  53  Hun  12,  5  N. 
Y.  S.  934,  affirmed  125  N.  Y.  307,  26  N.  E. 
283,  it  appeared  that  a  covenant  in  a  deed 
provided  that  the  party  of  the  first  part 
shall,  "at  any  time,  have  the  right  of  pre- 
emption of  the  premises  above  described  and 
conveyed  to  the  party  of  the  second  part  by 
the  party  of  the  first  part,  at  and  after  the 
same  price  as  the  above  mentioned  considera- 
tion for  this  conveyance."  It  was  held  that 
full  effect  might  be  given  to  the  words  "at 
any  time"  by  holding  that  at  ajny  time  that 
the  grantee  desired  to  sell  the  grantor  should 
have  the  pre-emptive  right  to  purchase. 

In  Raynor  v.  Syracuse  University,  35  Misc. 
81,  71  N.  Y.  S.  293,  it  was  held  that  a  con- 
sent that  a  municipality  might  at  "any  time" 
continue  a  street  through  certain  premises, 
contemplated  a  reasonable  time  only.  See 
also  Erie  v.  Pennsylvania  R.  Co.  246  Pa.  St. 
238,  92  Atl.  192,  wherein  a  similar  construc- 
tion was  given  to  an  instrument  giving  a 
railroad  company  the  right  to  appropriate 
**at  any  time"  land  needed  for  corporate  pur- 
poses. So  in  Park  v.  Whitney,  148  Mass.  278, 
19  N.  E.  161,  a  contract  to  buy  food  "at  any 
time"  was  held  to  intend  a  reasonable  time. 
Likewise  in  Perry  v.  Acme  Oil  Co.  44  Ind. 
App.  207,  88  N.  E.  869,  the  right  of  an  oil 
lessee  to  remove  his  property  "at  any  time" 
was  held  to  be  limited  to  a  reasonable  time. 
See  also  Shellais  v.  Shivers,  171  Pa.  St.  569, 
33  Atl.  95.  And  in  Ellis  v.  Durkee,  79  Vt. 
341,  65  Atl.  94,  wherein  it  appeared  that  the 
defendant  wrote,  on  December  15,  1901,  offer- 
ing to  buy  stock  of  the  intestate,  saying :  "Now 
at  any  time  after  six  months,  if  you  still 
think  you  want  to  quit,  I  will  cash  you  up 
myself,  and  pay  you  six  per  cent,  if  you 
can't  do  better,"  and  on  the  23d  of  August 
1901,  the  intestate  wrote  the  defendant  that  he 
would  accept  his  offer  and  turn  over  his  stock 
to  him  at  six  per  cent,  it  was  held  that  the 
character  of  this  proposition  was  such  that 
it  was  a  continuing  offer, — good,  if  not  with- 
drawn, for  six  months  and  for  a  reasonable 
time  thereafter. 

Where  an  express  covenant  in  a  lease  pro- 
vides for  the  purchase  of  the  property  by  the 
lessees  "at  any  time,"  it  has  been  held  that 
time  is  not  of  the  essence  of  the  contract  un- 
less it  appears  that  the  parties  themselves 
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in  making  the  contract  have  clearly  consid- 
ered time  on  important  part  thereof,  or  un- 
less it  necessarily  follows  from  the  nature  and 
circumstances  of  the  contract.  Pruot  v.  Roby, 
15  Wall.  471,  21  U.  S.  (L.  ed.)  58;  Maughlin 
V.  Perry,  35  Md.  362 ;  Schroeder  v.  Gremeind- 
er,  10  Nev.  365 ;  I^Arras  v.  Keyser,  26  Pa.  St. 
249. 

The  phrases  "at  any  time"  and  "at  any 
time  hereafter"  as  used  in  covenants  of  at- 
torney authorizing  the  entering  of  judgment 
by  confession,  given  as  security  for  promissory 
notes,  have  been  held  to  authorize  the  enter- 
ing of  judgment  at  any  time  after  the  deliv- 
ery of  the  note  and  execution  of  the  covenant, 
and  before  the  note  is  due.  Thomas  v.  Muel- 
ler, 106  111.  36;  Cohen  v.  Burgess,  44  111. 
App.  206;  Elkins  v.  Wolfe,  44  111.  App.  376. 

b.  Awy  Time  before  the  Triol, 

In  Ffsk  V.  Henane,  142  U.  S.  459,  12  S.  Ct. 
207,  35  U.  S.  (L.  ed.)  1080,  the  court  dis- 
cussed the  meaning  of  the  phrase  "at  any 
time  before  the  trial  thereof"  in  the  statute 
(Judicial  Code  §  28;  Fed.  St.  Ann.  1912 
Supp.  p.  144)  providing  that  "any  defendant, 
being  such  citizen  of  another  state,  may  re- 
move such  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district,  at  any 
time  before  the  trial  thereof,  when  it  shall  be 
made  to  appear  to  said  circuit  court  that 
from  prejudice  or  local  influence  he  will  not 
be  able  to  obtain  justice  in  such  state  coUrt, 
or  in  any  other  state  court  to  which  the  said 
defatidant  may,  under  the  laws  of  the  state, 
have  the  right,  on  account  of  such  prejudice 
or  local  influence,  to  remove  said  cause." 
Tiie  court  said:  "This  has  been  construed 
to  mean  the  first  term  at  which  the  cause 
is  in  law  triable — the  first  term  in  which 
the  cause  would  stand  for  trial  if  the  parties 
had  taken  the  usual  steps  as  to  pleadings  and 
other  preparations;  and  it  has  also  been  de- 
cided that  there  cannot-  be  a  removal  after  the 
hearing  on  a  demurrer  to  a  complaint  because 
it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  In  view  of  the  repeated 
decisions  of  this  court  in  exposition  of  the 
acts  of  1866,  1867,  and  1875,  it  is  not  to  be 
doubted  that  Congress,  recognizing  the  in- 
terpretation placed  on  the  word  'final,'  in  the 
connection  in  which  it  was  used  in  the  prior 
acts,  and  the  settled  construction  of  the  act 
of  1875,  deliberately  changed  the  language, 
'at  any  time  before  the  final  hearing  or  trial 
of  the  suit,'  or  'at  any  time  before  the  trial 
or  final  hearing  of  the  cause,'  to  read:  'at 
any  time  before  the  trial  thereof,'  as  in  the 
act  of  1875,  which  required  the  petition  to 
be  filed  before  or  at  the  term  at  which  the 
cause  could  first  be  tried,  and  before  the 
trial  thereof."  In  Detroit  v.  Detroit  City  R. 
CJo.  54   Fed.   1,  it  was  held  that  the  words 


"at  any  time  before  the  trial"  should  be  given 
their  ordinary  meaning,  i.  e.  at  any  time 
before  the  first  trial  thereof;  and  up  to  the 
time  of  that  first  trial,  whether  that  occur 
at  one  term  or  another,  the  right  of  removal 
under  the  local  prejudice  clause  remained. 
And  in  Parker  v.  Vanderbilt;  136  Fed.  240, 
in  construing  the  same  phrase,  the  court 
said:  "It  was  manifestly  the  intention  of 
Congress  to  extend  to  a  defendant  who  was 
a  nonresident  the  right  to  have  his  case  re- 
moved to  the  federal  court  at  any  time  before 
the  trial  thereof,  provided  that  it  should  be 
made  to  appear  that  he  could  not  obtain  jus- 
tice in  the  state  court  on  account  of  preju- 
dice or  local  influence.  To  say  that  this 
clause  of  the  act  means  that  he  should  only 
have  the  right  to  file  his  petition  at  the  term 
at  which  the  case  first  stood  for  trial  would 
defeat  the  very  purpose  for  which  the  act  in 
question  was  passed." 

c.  Any  Time  Called  For, 

It  has  been  held  that  there  is  no  distinc- 
tion between  an  obligation  payable  "on  de- 
mand" or  "when  demanded,"  and  one  payable 
"on  call"  or  "at  any  time  called  for,"  and 
that  in  each  case  the  debt  is  payable  imme- 
diately. Bowman  v.  McChesney,  22  Grat. 
(Va.)  609. 

d.  Any  Time  During  the  Life,  etc. 

In  Charbonier  v.  Arbona,  68  Fla.  194,  67 
So.  41,  it  appeared  that  by  an  option  a 
vendor  agreed  to  convey  the  property  by 
warranty  deed  "at  any  time  during  the  life 
of  this  said  option."  It  was  held  that  the 
words  "at  any  time,"  etc.,  fixed  the  date  as 
of  which  the  title  should  be  warranted  as  at 
the  time  when  the  contract  was  to  be  consum- 
mated by  a  conveyance  at  a  stated  price. 

e.  Any  Time  Hereafter, 

In  Bridges  v.  Potts,  17  C.  B.  N.  S.  314, 
33  L.  J.  C.  PI.  338,  144  Eng.  Rep.  (Reprint) 
127,  it  appeared  that  an  article  of  a  lease 
provided  that  the  lessees  were  to  be  at  lib- 
erty "at  any  time  hereafter"  to  determine 
the  agreement,  or  the  lease  hereby  agreed 
to  be  granted,  and  to  abandon  the  works, 
on  giving  to  the  lessor  six  months'  notice  in 
writing  of  their  intention  so  to  do.  Erie, 
C.  J.,  said:  "Now,  had  the  lessees  a  right 
under  that  article,  according  to  the  ordi- 
nary meaning  of  the  words,  to  abandon 
the  premises  and  so  to  put  an  end  to  their 
liability  under  the  agreement  by  a  six 
months'  notice  to  expire  at  liny  period,  or  to 
expire  only  at  the  end  of  a  current  year  of 
the  tenancy?  I  am  of  opinion  that  the  true 
construction  is,  that  the  six  months'  notice 
may  expire  at  any  time.     .     .     .     Premises 


94 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


are  let  for  one  year  and  so  on  for  any  num- 
ber of  years  the  parties  may  mutually  agree: 
either  party  is  at  liberty  to  give  the  other 
a  six  months'  notice  that  he  will  not  let  or 
take  the  land  for  the  ensuing  year.  That  is 
the  meaning  of  the  ordinary  six  months'  no- 
tice to  quit.  Now,  here,  the  parties  never 
contemplated  the  creation  of  a  tenancy  from 
year  to  year,  but  a  term  of  twenty-one  yeara 
under  a  lea^e  which  was  to  contain,  in  addi- 
tion to  anything  specially  provided  for  there- 
in, proper  covenants  for  the  effectual  work- 
ing of  the  said  minerals,  for  the  preservation, 
protection,  and  keej^ng  in  repair  the  said 
works,  etc.,  and  all  other  usual  and  cus- 
tomary clauses.  No  formal  lease  was  ever 
executed,  but  the  proposed  lessees  entered, 
and  paid  rent;  and,  under  these  circum- 
stances, if  this  had  been  the  case  of  a. 
lease  of  ordinary  premises,  they  must  be  sup- 
posed to  have  agreed  to  hold  as  tenants  from 
year  to  year  subject  to  all  the  terms  of  the 
agreement  so  far  as  they  might  be  applica- 
ble to  a  tenancy  from  year  to  year:  and 
8uch  an  agreement  would  be  a  perfectly  legal 
one  if  it  contained  a  stipulation  for  the  de- 
termination of  the  term  by  a  notice  expiring 
at  any  time,  instead  of  in  the  usual  manner, 
at  the  end  of  a  current  year  of  the  tenancy. 
I  think  such  an  agreement  may  fairly  be 
implied  from  the  words  of  the  instrument 
here:  and,  this  being,  as  I  before  observed, 
an  agreement  for  a  lease  of  mining  property, 
I  see  nothing  unreasonable  in  such  a  stipula- 
tion." 

f.  Any  Time  or  Sitting. 

In  Trumbo  v.  Finley,  18  S.  C.  305,  the 
court  construed  a  South  Carolina  statute 
(Rev.  St.  c.  79,  §  6),  providing:  "Any  per- 
son or  persons  whatsoever,  who  shall  at  any 
time  or  sitting,  by  playing  at  cards,  dice- 
table,  or  other  game  or  games  whatsoever, 
or  by  betting  on  the  sides  or  hands  of  such 
as  do  play  at  any  of  the  games  aforesaid, 
lose  to  any  one  or  more  person  or  persons 
80  playing  or  betting,  in  the  whole,. the  sum 
or  value  pf  fifty  dollars,  and  shall  pay  or 
deliver  the  same,  or  any  part  thereof,  the 
person  or  persons  so  losing  and  paying  or 
delivering  the  same  shall  be  at  liberty,  with- 
in three  months  then  next  ensuing,  to  sue 
for  and  recover  the  money  or  goods  so  lost 
and  paid  or  delivered,  or  any  part  thereof." 
It  was  held  that  the  object  of  the  statute 
was  manifestly  to  punish  excessive  gaming 
and  that  the  words  "at  any  time  or  sitting" 
should  be  regarded  as  only  another  way  of 
saying  "at  any  one  time  or  sitting." 

g.  Any  Time  imthin  Thirty  Days. 

In  Ferris  v.  Cliambers,  51  Colo.  368,  117 
Pac.    904,   the    court   construed   a   Colorado 


statute  (Rev.  St.  1008,  §  520),  providing  as 
follows:  "The  lien  of  any  chattel  mortgage 
given  to  secure  the  payment  of  any  indebted- 
ness, which  has  been  duly  admitted  to  record 
as  provided  by  law,  may,  at  any  time  within 
thirty  days  after  the  maturity  of  the  last 
installment  of  the  indebtedness  secured  there- 
by, be  extended  for  the  unpaid  portion  4>i 
such  indebtedness^  by  the  mortgagee  or  his 
assignee  filing  with  the  county  clerk  of  the 
county  wherein  the  mortgage  is  recorded  or 
fil^d,  a  sworn  statement  showing:  First — 
The  total  payments  that  have  been  made  on 
the  debt,  and  the  amount  of  the  debt  which 
remains  unpaid.  Second — That  it  is  still  due 
the  mortgagee  or  his  assignee,  and  that  the 
said  mortgagee  or  his  aesignee  consents  t4» 
extend  the  said  mortgage  for  some  period 
not  exceeding  two  years.  And,  thereupon, 
the  lien  of  the  mortgage  shall  be  extended 
for  such  designated  period."  It  was  held 
that  the  phrase  "at  any  time  within  thirty 
days  after  the  maturity,"  etc.,  required  that 
the  sworn  statement  should  be  filed  within 
the  thirty  days  next  after  the  maturity  of 
the  indebtedness,  and  therefore  a  statement 
filed  on  the  day  of  maturity  was  prematurely 
filed. 

229.  Any  Tobacco. 

In  Hale  v.  Morris  (1914)  1  K.  B.  (Eng.) 
313,  83  L.  J.  K.  B.  162,  109  L.  T.  N;  S.  876, 
78  J.  P.  17,  23  Cox  C.  C.  666,  30  Times  L. 
Rep.  9,  the  court  construed  the  following  pro- 
vision of  English  C\wtoms  and  Inland  Reve- 
nue  Act  (50  &  61  Vict.  c.  16,  s.  4) :  "If  any 
manufacturer  of  tobacco  shall  have  in  his 
custody  or  possession  any  tobacco  .  .  . 
and  such  tobacco  shall  in  either  case  on  being 
tried  at  a  temperature  of  two  hundred  and 
twelve  degrees  as  denoted  by  Fahrenheit^ 
thermometer  be  decreased  in  weight  by  more 
than  thirty-five  per  centum  he  shall  incur  an 
excise  penalty  of  fifty  pounds  and  the  tobacco* 
shall  be  forfeited."  It  waa  held  that  the 
words  "any  tobacco"  meant  any  portion  of 
tobacco  which  was  not  so  smalt  as  not  to  bo 
recognized,  any  portion  with  which  the  pub- 
lic may  deal,  and  that  if  it  waa  merely  one 
or  two  ounces  which  the  manufacturer  ho 
had  in  his  possession,  it  was  a  trivial  offense 
and  it  ought  to  be  so  treated;  yet  it  was  an 
offense  against  the  statute,  because  he  had 
had  in  his  custody  a  portion  of  tobacco  not 
so  small  as  not  to  be  recognized,  large  enougb 
to  be  dealt  in  by  the  public. 

230.  Any  Town. 

In  a  prosecution  under  a  Massachusetts 
statute  (Stat.  1814,  c.  175)  forbidding  any 
person  to  dig  up  a  human  body  "not  being 
authorized  by  the  board  of  health,  or  the 
selectmen    of    any    town    in    this    Common- 
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-wealth,*'  it  has  been  held  that  the  words  of 
the  statute  in  regard  to  a  license  from  the 
selectmen  of  any  town  had  reference  to  the 
town  within  which  the  offense  was  committed. 
Com.  V.  Loring,  8  Pick.  (Mass.)  370. 

In  Keg.  V.  Young,  13  Ont.  198,  the  court 
construed  the  Canada  Temperance  Act  {i 
103),  providing  in  part  a«  follows:  "If  the 
offense  was  committed  in  any  county,  city, 
or  town  having  a  police  magistrate,  then," 
(the  prosecution  may  be  brought)  "before 
such  police  magistrate,  or  in  his  absence, 
then  before  the  mayor  or  any  two  justices 
of  the  peace;  or,  if  the  offense  was  committed 
in  any  city  or  town  not  having  a  police 
magistrate,  then  before  the  mayor  th.ereof,  or 
before  any  two  justices  of  the  peace.*'  It 
was  held  by  O'Connor,  J.,  that  the  term  or 
expression  in  the  section,  "any  town  having 
a  police  magistrate,"  meant  a  police  magis- 
trate for  the  town  specifically,  not  a  police 
magistrate  appointed  for  a  district,  being 
part  of  a  county,  which  district  compre- 
hended the  town  within  its  limit. 

231.  Any  Trade  or  Calling. 

In  Raines  v.  Watson,  2  W.  Va.  371,  it  was 
lield  that  a  person  working  on  Sunday  labors 
at  "any  trade  or  calling"  within  the  meaning 
of  a  Sunday  law  though  the  trade  or  calling 
is  not  that  habitually  followed  by  him. 

232.  Ant  Trust. 

In  London,  etc.  Banking  Co.  v.  Goddard 
[1897]  1  Ch.  (Eng.)  642,  66  L.  J.  Ch.  261, 
76  L.  T.  N.  S.  277,  45  W.  R.  310,  the  court 
construed  the  following  provision:  "Where 
a  deod  by  which  a  new  trustee  is  appointed 
to  perform  any  trust  contains  a  declaration 
by  the  appointor  to  the  effect  that  any  estate 
or  interest  in  any  land  subject  to  the  trust, 
or  in  any  chattel  so  subject,  .  .  .  shall 
vest  in  the  persons  who  by  virtue  of  the  deed 
become  and  are  trustees  for  performing  the 
trust,  that  declaration  shall,  without  any 
conveyance  or  assignment,  operate  to  vest  in 
those  persons,  as  joint  tenants,  and  for  the 
purposes  of  the  trust,  that  estate,  interest, 
or  right."  In  that  case  it  was  said:  "It  is 
said  that  the  trustee  contemplated  by  s.  12- 
is  a  trustee  as  contradistinguished  from  a 
bare  trustee,  and  is  a  trustee  who  must  have 
some  substantial  duty  to  perform.  I  do  not 
follow  that  criticism  on  the  act.  The  words 
are:  *  Where  a  new  trustee  is  appointed  to 
perform  any  trust,'  and  I  do  not  see  what 
l^ound  there  is  for  introducing  the  vords 
*any  substantial  trust,'  or  to  say  that  any 
trust  is  to  be  excluded  from  these  words — 
•words  which  are  large  enough  to  apply  to  any 
case.  In  this  case  it  seems  to  me  that  a 
trustee  is  appointed  to  perform  a  trust;  and 
then  in  the  next  place  it  seems  to  me  reason- 


able that  the  section  should  apply  to  a  case 
where  the  mortgagor  retains  the  legal  estate 
and  declares  himself  a  trustee;  for  suppose 
the  mortgagor  had  disappeared  altogether,  it 
would  be  essential  that  in  some  way  the  legal 
estate  should  be  taken  out  of  him  and  vested 
in  some  one  on  behalf  of  the  mortgagee;  and 
this  section  enables  that  to  be  done  without 
an  application  to  the  court  being  necessary." 

233.  Ant  Trustee  or  Factor. 

Under  the  Mississippi  statute  (Code  Miss, 
of  1906,  §  1136)  providing  that  "if  any 
trustee  or  factor,  carrier  or  bailee,  or  any 
clerk,  agent  or  servant  of  any  private  person 
shall  embezzle  .  .  .  property  which  shall 
have  come  or  been  intrusted  to  his  care  or 
possession  by  virtue  of  his  office,  place  or  em- 
ployment, he  shall  be  guilty  of  embezzlement  / 
and  shall  be  punished,"  etc.,  it  has  been  held 
that  the  words  "any  trustee  or  factor,  carrier 
or  bailee"  do  not  refer  to  trustees,  factors, 
carriers,  and  bailees  of  private  persons  alone, 
but  that  the  language  employed  by  the  legis- 
lature refers  to  trustees,  factors,  carriers,  or 
bailees  of  both  artificial  and  natural  persons. 
State  V.  Journey,  105  Miss.  516,  62  So.  354. 

234.  Ant  Two  or  More  Persons. 

Under  Sir  Samuel  Romilly's  act  (52  Geo. 
3,  c.  101)  providing  that  "any  two  or  more 
persons"  may  present  a  petition  for  charita- 
ble relief,  it  was  held  in  Matter  of  Bedford 
Charity,  2  Swanst.  470,  36  Eng.  Rep.  (Re- 
print) 696,  that  those  words  must  be  under- 
stood to  mean  persons  having  an  interest,  and 
therefore  the  petition  of  the  minister  of  the 
parish  was  received,  because  the  poor  might 
be  burdensome  to  him;  but  that  as  Jews 
were  not  entitled  to  the  Bedford  charity,  the 
words  did  not  include  persons  of  the  Jewish 
persuasion. 

235.  Ant  Unmarried  Woman. 

In  State  v.  Jehlik,  66  Kan.  301,  71  Pac. 
572,  61  L.R.A,  265,  under  the  Kansas  stat- 
ute providing  that  "any  immarried  woman," 
etc.,  might  institute  a  bastardy  proceeding, 
the  phrase  "any  unmarried  woman",  was 
brood  enough  to  include  without  qualifica- 
tion idiots  and  lunatics,  the  court  never- 
theless held  that  such  an  action  could  not 
l>e  instituted  by  an  unmarried  woman  who 
was  dn  imbecile,  as  onlv  those  who  under- 
stood  the  binding  force  of  an  oath  and  were 
capable  of  giving  testimony  were  within  the 
spirit  and  intent  of  the  act. 

236.  Ant  Unpaid  Stock. 

A  Tennessee  statute  (Acts  1875,  p.  237, 
ch.  142,  sec.  5;  M.  &  V.  Code,  §  1708)  pro- 
vides as  follows:    "The  amount  of  any  unpaid 
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stock  due  from  a  subscriber  to  the  corpora- 
tion shall  be  a  fund  for  the  payment  of  any 
debts  due  from  the  corporation;  the  transfer 
of  stock  by  any  subscriber  does  not  relieve 
him  from  payment,  unless  his  transferee  has 
paid  up  all  or  any  of  the  balance  due  on  said 
original  subscription."  It  has  been  held  that 
''any  unpaid  stock''  means  all  unpaid  stock, 
the  purpose  of  the  statute  being  that  all  un- 
paid stock  should  be  a  fund  for  the  payment 
of  all  debts  of  the  corporation.  Shields  y. 
Clifton  Hill  Land  Co.  94  Tenn.  123,  28  S.  W. 
668,  45  Am.  St.  Rep.  700,  26  L.R.A.  509; 
Jones  V.  Whitworth,  94  Tenn.  602,  30  S.  W. 
736. 

237.  Any  Unsettled  Pebson. 

A  statute  of  Massachusetts  (St.  Mass. 
J 874)  provides  as  follows:  "'Any  person  of 
the  age  of  twenty-one  years  who  resides  in 
any  place  within  this  state  for  five  years 
together  and  pays  all  state,  county,  city  or 
town  taxes  duly  assessed  on  his  poll  or  estate 
for  any  three  years  within  that  time  shall 
thereby  gain  a  settlement  in  such  place;'  sec- 
tion 3  providing  that  'no  existing  settlement 
shall  be  changed  by  any  provision  of  this  act 
unless  the  entire  residence  and  taxation  here- 
in required  accrues  after  its  passage;  but 
any  unsettled  person  shall  be  deemed  to 
have  gained  a  settlement  upon  the  comple- 
tion of  the  residence  and  taxation  herein  re- 
quired, though  the  whole  or  a  part  of  the 
same  accrues  before  the  passage  of  this  act." 
It  has  been  held  that  the  words  "any  unset- 
tled person"  in  the  ]a«t  clause  means  any 
person  having  no  settlement  at  the  time  when 
the  statute  took  effect.  Fitchburg  v.  Ashby, 
132  Mass.  405.  And  in  a  later  Massachusetts 
case,  it  was  held  that  the  words  "any  unset- 
tled woman"  in  a  subsequent  statute  (St. 
1879,  c.  242,  §  2)  had  the  same  meaning  as 
was  given  to  the  words  any  unsettled  person 
in  Fitchburg  v.  Ashby,  supra.  Worcester  v. 
Great  Barrington,  140  Mass.  243,  5  N.  E. 
491. 

238.  Any  Useettl  Beast,  Fowl  or  Animal. 

Under  a  North  Carolina  statute  (Revisal, 
N.  C.  §  3299)  which  enumerates  as  subjects 
protected  from  cruelty  "any  useful  beast, 
fowl  or  animal,"  it  has  been  held  that  the 
killing  or  poisoning  of  chickens  comes  within 
the  purview  of  the  statute.  State  v.  Neal, 
120  N.  C.  613,  27  S.  E.  81,  58  Am.  St.  Rep. 
810;  State  v.  Bossee,  145  N.  C.  579,  59  S.  E. 
879. 


statute  (Sess.  Laws  1887,  p.  105,  ch.  10, 
§  48) ,  providing  as  follows:  "The  mayor  and 
council  shall  have  power  to  require  any  rail- 
way company  or  companies  owning  or  operat- 
ing any  railway  tracks  upon  or  across  any 
public  street  or  streets  of  the  city  to  erect, 
construct,  reconstruct,  complete  and  keep  in 
repair  any  viaduct  or  viaducts  upon  or  along 
such  street  or  streets  and  over  or  under  such 
track  or  tracks,  including  the  approaches  to 
such  viaduct  or  viaducts,  as  may  be  deemed 
and  declared  by  the  mayor  and  council  neces- 
sary for  the  safety  and  protection  of  the  pub- 
lic, etc."  It  was  held  that  the  phrase  "any 
viaduct  or  viaducts"  must  be  held  to  include 
those  then  in  existence  as  well  as  those  to  be 
subsequently  constructed. 

240.  Any  Wabbhouse. 

In  Liverpool  v.  Tomlinson,  7  Dowl.  k  R. 
556,  16  E.  C.  L.  295,  wherein  it  appeared  that 
the  defendant  covenanted  in  a  deed  "not  to 
permit  or  suffer  any  warehouse  door  to  be 
opened  or  put  out  to  the  front  of  Juggler 
street"  it  was  held  that  the  covenant  ap- 
plied to  buildings  to  be  erected  on  the  land 
conveyed  and  other  buildings  abutting  on 
that  land,  in  other  words  to  every  warehouse 
he  might  have,  whether  before  or  after  the 
conveyance,  and  whether  in  his  own  occupa- 
tion, or  in  the  occupation  of  another. 

An  Illinois  statute  (Hurd's  Rev.  St.  1915, 
c.  238,  §  124)  provides  as  follows:  "Whoever 
fraudulently  makes  or  utters  any  receipt,  or 
other  written  evidence  of  the  delivery  or  de- 
posit of  any  grain,  flour,  pork,  wool,  salt,  or 
other  goods,  wares  or  merchandise,  upon  any 
wharf  or  place  of  storage,  or  in  any  ware- 
house, mill,  store  or  other  building,  etc."  In 
McReynolds  v.  People,  230  111.  623,  82  N.  E. 
945,  it  was  held  that  the  words  "upon  any 
wharf  or  place  of  storage  or  in  any  ware- 
house, mill,  store  or  other  building"  included 
all  buildings,  of  every  kind  and  character,  in 
which  goods,  wares  and  merchandise  are  or 
may  be  stored,  whether  for  hire  or  otherwise. 

241.  Any  Watees  of  the  State. 

In  State  v.  Hang,  96  la.  413,  64  N.  W. 
398,  29  L.R.A.  390,  it  was  held  that  a  statute 
forbidding  seining  in  "any  of  the  waters 
of  the  state,"  but  excepting  the  Mississippi 
river,  included  a  lake  which,  though  con- 
nected with  the  main  body  of  the  Mississippi 
river,  yet  formed  no  part  of  the  river  proper 
so  far  ns  navigation  was  concerned,  or  for 
boundary  purposes. 


239.  Any  Viaduct'  or  Viaducts. 

In  Chicago,  etc.  R.  Co.  v.  State,  47  Neb. 
649,  66  N.  W.  624,  53  Am.  St.  Rep.  557,  41 
L.R.A.  481,  the  court  construed  a  Nebraska 


242.  Any  Way. 

In  Metropolitan  Ace.  Assoc.  ▼.  Froiland, 
161  111.  30,  43  N.  E.  766,  52  Am.  St.  Rep. 
359,  it  appeared  that  a  provision  of  an  appli- 
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cation  for  insurance  was:  "I  a^ree  that 
IMb  insuranoe  shall  not  be  held  to  extend 
...  to  poison  in  any  way  taken,  adminis- 
tered, absorbed  or  inhaled."  It  was  not 
disputed  that  the  death  of  the  member  was 
caused  by  poison  accidentally  taken.  It  was 
held  that  the  words  "in  any  way''  related 
to  the  mode  or  manner  in  which  the  poison 
was  taken,  and  not  to  the  motive  of  the 
insured  in  taking  it. 

Id  Mills  V.  Dunham  (1891)  1  Ch.  (Eng.) 
576,  60  L.  J.  Ch.  362,  64  L.  T.  N.  S.  712,  39 
VV.  R.  289,  it  appeared  that  an  agreement 
provided  that  on  the  termination  of  t&e  em- 
ployment of  a  salesman  he  was  "not  in  any 
way,"  to  deal  or  transact  business  with  any 
old  customers.  It  was  argued  that  this  pro- 
hibited him  from  buying  any  of  the  necessi- 
ties of  life  from  the  old  customers  of  the 
plaintiffs'  firm.  It  was  held  that  the  \vords 
meant  dealing  or  transacting  business  of  the 
same  or  a  similar  kind  to  that  which  had 
been  carried  on  by  the  plaintiffs. 

In  an  action  for  the  violation  of  a  section 
of  an  ordinance  providing  that  "no  person  or 
persons  licensed  as  aforesaid,  shall  keep  open 
his  or  their  saloon  or  place  of  business,  nor 
in  any  way  dispose  of  any  of  the  liquors 
aforesaid  upon  Sunday,"  it  has  been  held 
that  the  words  "in  any  way  dispose  of" 
should  not  be  restricted  to  the  sale  of  liquor 
only,  as  selling  was  but  one  mode  of  dispos- 
ing of  property.  Jerseyville  v.  Becker,  117 
111.  App.  86. 

In  Hall  V.  Hall,  2  McCord  Eq.  (S.  C.)  269. 
wherein  it  appeared  that  a  testator  declared 
that  the  sum  of  $3,000  should  be  paid  his 
wife  "annually,  or  in  any  way  she  may  wish," 
for  her  support,  it  was  held  that  she  could 
not  claim  the  payment  of  the  whole  annuity 
in  advance,  but  that  she  could  call  for  the 
payment  of  the  annuity  at  short  periods. 

243.  Any  Will. 

The  Illinois  statute  (Laws  of  1821,  p.  119, 
S  5)  providing  for  the  contest  of  "any  will," 
has  been  held  to  include  not  only  domestic 
wills  probated  in  the  state  but  foreign  wills 
filed  in  the  state  for  record  under  the  provi- 
ucms  of  section  23  of  the  same  act.  Dibble 
T.  Winter,  247  HI.  243,  93  N.  E.  145. 

In  Brett  v.  Brett,  3  Add.  Ecc.  210,  the 
court  construed  an  English  act  (25th  Geo. 
II.),  providing  that  "if  any  person  shall  at- 
test the  execution  of  any  will  or  codicil,  made 
after  June  24,  1752,  to  whom  any  beneficial 
devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment, of,  or  affecting,  any  real  or  per- 
sonal estate,  shall  be  thereby  given,  or  made, 
such  devise,  legacy,  estate,  interest,  gift,  or 
appointment,  shall,  so  far  as  affects  such  per- 
son attesting  the  execution,  be  utterly  void," 
In  that  case  it  was  said:  "The  particular 
Ann.  Cas.  1916E. — 7. 


phrase  'any  will  or  codicil,'  occurring  in  the 
statute,  upon  which  the  present  question  de- 
pends, viewed  thus  in  connection  with  its 
whole  context  in  the  statute,  is  not  even 
difficult  of  interpretation,  in  my  view  of  it. 
It  is  not,  I  think,  to  be  taken  in  the  general 
sense,  which  the  phrase  of  itself,  'any  will 
or  codicil,'  imports — on  the  contrary,  it  is  to 
be  taken  in  that  limited  sense  of  'any  will  or 
codicil  of  real  estate,'  which  the  context 
satisfies  me  is  the  true  interpretation  or 
construction  of  the  phrase."  And  in  Eman- 
uel V.  Constable,  3  Russ.  436,  38  Eng.  Rep. 
(Reprint)  639,  under  a  similar  statute,  the 
Master  of  the  Rolls  said:  "When  this  stat- 
ute, therefore,  proceeds  to  enact,  'that,  if  any 
person  shall  attest  the  execution  of  any  will 
or  codicil,  who  shall  have  a  gift  by  the  will 
or  codicil,  such  gift  shall  be  void,'  it  is  a 
reasonable  construction  to  say,  that  the  leg- 
islature must  be  understood  here  to  be  speak- 
ing of  such  wills  or  codicils  as  by  the  statute 
of  frauds  require  to  be  attested  by  witnesses; 
and  the  indefinite  words  'any  will  or  codicil' 
may  reasonably  be  read  'any  such  will  or 
codicil,'  unless  it  should  appear  from  other 
parts  of  the  statute,  that  the  legislature  in- 
tended to  give  the  words  'any  will  or  codicil' 
their  most  extended  and  indefinite  meaning. 
It  seems  to  me,  upon  a  careful  perusal  of 
the  whole  statute,  that,  except  these  word^. 
'any  will  or  codicil,'  which  are  necessarily 
often  repeated  in  the  course  of  the  enact- 
ments, there  is  not  a  single  word  in  the  stat- 
ute, which  supports  the  notion,  that  these 
words  were  meant  to  be  used  in  their  indefi- 
nite sense:  and,  on  the  contrary,  that  most 
clauses  in  the  statute,  and  especially  the  sec- 
ond, third,  eighth,  ninth,  and  tenth  sections, 
strongly  confirm  the  inference,  that  the  words 
'any  will  or  codicil,'  throughout  the  statute, 
are  to  be  read  'any  such  will  or  codicil.* " 

244.  Any  Witness. 

In  Hodgkin  v.  Atlantic,  etc.  R.  Co.  5  Abb. 
Pr.  (N.  S.)  73,  affirmed  3  Daly  (N.  Y.)  70, 
it  was  held  that  a  statute  authorizing  the 
examination  of  "any  witness"  who  shall  have 
refused  voluntarily  to  make  his  deposition 
did  not  warrant  the  examination  of  a  party. 

245.  Any  Woman. 

In  Tigert  v.  Wells,  134  Tenn.  144,  183  S. 
W.  737,  it  was  held  that  a  statute  regulating 
inheritance  from  "any  woman"  who  should 
die  leaving  an  illegitimate  child  applied  to 
negro  women  who  became  mothers  while  they 
were  slaves. 

In  Woodbury  v.  Freeland,  16  Gray  (Mass.) 
105,  a  statute  giving  separate  property  rights 
to  "any  woman  who  may  hereafter  be  mar- 
ried in  this  commonwealth,"  was  held  to  ex- 


98 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


tend  to  a  woman  resident  in  the  common- 
wealth but  married  during  a  temporary  ab- 
sence therefrom. 

In  Allen  v.  Allen,  43  Conn.  419,  there  was 
involved  the  Connecticut  statute  with  respect 
to  divorce  (Gen.  Stat.  tit.  14,  ch.  3),  pro- 
viding as  follows:  "The  Superior  Court 
.  .  .  may  grant  divorces  to  any  man  or 
w(Hnan  for  the  following  offenses  committed 
by  the  other  party.  .  .  .  The  Superior 
Court  may  assign  to  any  woman  so  divorced, 
part  of  the  estate  of  her  late  husband,  not 
exceeding  one-third."  The  court  said:  "Al- 
though the  expression  'any  woman  so  di- 
vorced,' taken  by  itself,  seems  to  be  broad 
and  all-inclusive,  yet  the  act  read  as  a  whole 
furnishes  good  foundation  for  the  belief  that 
onlv  those  husbands  who  are  divorced  for 
their  own  violations  of  the  marriage  contract 
are  to  be  punished  by  such  diminution  of 
their  estates.     .     .  We  therefore  advise 

the  Superior  Court  that  it  has  not  the  power 
to  assign  to  a  woman  divorced  for  her  own 
fault  or  guilt  any  part  of  the  estate  of  her 
late  husband." 

In  Marlborough  v.  Marlborough  (1901)  1 
Ch.  (Eng.)  165,  70  L.  J.  Ch.  244,  83  L.  T. 
N.  S.  578,  49  W.  R.  275,  17  Times  L.  Rep. 
137,  it  appeared  that  by  a  deed  or  resettle- 
ment of  freehold  estates,  the  "Marquis  was 
thereby  empowered,  either  before  or  after  his 
marriage  with  any  woman,  by  deed  or  will 
'to  appoint  to  any  w^oman  whom  he  may  so 
marry  for  her  life  or  for  any  less  period* 
any  yearly  rent-charge  or  rent-charges  by 
way  of  jointure  not  exceeding  in  the  whole, 
etc."  It  was  held  that  the  power  included 
a  second  wife,  though  the  first  wife,  having 
obtained  a  divorce,  was  living  at  the  date  of 
the  second  marriage. 

246.  Any  Wobk  ob  Act.         ' 

In  Edmundson  v.  Render  [1905]  2  Ch. 
(Eng.)  320,  it  appeared  that  the  defendant 
had  covenanted  that  he  would  not  "at  any 
time  hereafter,  either  on  his  own  behalf  or 
as  a  clerk  or  partner  or  otherwise  bn  behalf 
of  any  person  or  persons  who  practise  or 
who  may  practise  or  carry  on  the  business 
or  profession  of  a  solicitor,  do  any  work  or 
act  for  or  on  behalf  of  any  person  or  persons 
usually  done  by  solicitors  within  a  radius  of 
fifteen  miles  from  Mash  am  Market  Cross 
without  the  written  permission*'  of  the  plain- 
tiff. It  was  held  that  the  words  "any  work 
or  act"  covered  the  writing  and  posting  to 
persons  at  addresses  within  the  prohibited 
district,  of  letters  demanding  an  apology  for 
an  alleged  slander  with  cost  and  expenses,  or 
demanding  payment  of  a  debt. 

247.  Any  Wobks  of  Internal  Imfbovemiint. 

In  State  v.  Kelly,  71  Kan.  811,  6  Ann.  Cas. 
298,  81  Pac.  460,  70  L.R.A.  450,  wherein  it 


appeared  that  a  bill  provided  for  an  appro- 
priation for  the  construction,  operation  and 
maintenance  of  an  oil-refinery,  it  was  held 
that  as  an  oil-refinery  was  a  "work  of  in- 
ternal improvement,"  within  the  provisions 
of  section  8,  article  11  of  the  Kansas  consti- 
tution providing  that  "the  state  shall  never 
be  a  party  in  carrying  on  any  works  of  in- 
ternal improvements,"  the  bill  was  void. 

248.  Any  Wrapper. 

In  Williams  v.  Baker  [1911]  1  K.  B. 
(Eng.)  566,  80  L.  J.  K.  B.  545,  104  L.  T. 
N.  S.  178,  75  J.  P.  89,  9  Local  Gov.  Rep. 
178,  the  court  discussed  the  English  But- 
ter and  Margarine  Act,  1907  (§  8)  limit- 
ing the  printed  matter  which  may  appear 
"in  any  wrapper."  The  court  said:  "In 
my  opinion  the  words  in  any  wrapper* 
were  advisedly  used  and  were  intended  to 
be  construed  with  the  words  'on  any  pack- 
age;' for,  as  appears  from  the  two  cases 
decided  in  1906  which  have  been  cited  to 
us,  a  practice  had  grown  up  of  delivering 
margarine  to  a  purchaser  enclosed  in  a  paper 
wrapper  on  the  outside  of  which  was  printed 
the  word  'margarine'  only,  so  as  to  comply 
with  8.  6  of  the  Act  of  1899,  and  then  inside 
the  wrapper  was  Inserted  a  slip  or  label  on 
which  other  matter  was  printed.  It  was  thifv 
practice  which  the  legislature  intended  to 
deal  with  when  it  used  the  words  'in  any 
wrapper'  in  s.  8  of  the  Act  of  1907.  Tlie 
Acts  of  1907  >and  1899  are  to  be  read  together. 
Section  6  of  the  Act  of  1899,  which  is  not  re 
pealed,  deals  with  that  which  may  be  printed 
on  the  wrapper,  and  s.  8  of  the  Act  of  1907 
provides  that  it  shall  be  an  offense  if  'in  any 
wrapper'  the  margarine  is  described  by  any 
name  other  than  'margarine'  or  a  name  com- 
bining 'margarine'  with  a  fancy  or  other  de- 
scriptive name  approved  by  the  Board  of 
Agriculture." 

249.  Any  Writ. 

In  Kennedy  v.  Agricultural  Ins.  Co.  16j> 
Pa.  St.  179,  30  Atl.  724,  the  court  construed 
a  Pennsylvania  statute  (Act  of  April  4,  1873, 
as  amended  by  the  Act  of  June  20,  1883 ) , 
providing  as  follows:  "No  insurance  com- 
pany, not  of  this  state,  nor  its  agents,  shall 
do  business  in  this  state,  until  it  has  filed 
with  the  insurance  commissioner  of  this  state 
a  written  stipulation,  duly  authenticated  by 
the  company,  agreeing  that  any  legal  proceRs 
affecting  the  company,  served  on  .  .  .  the 
agent  specified  by  the  company  to  receive 
service  of  process  for  said  company,  shall 
have  the  same  effect  as  if  served  personally 
on  the  company  within  the  state.  .  .  .  The 
term  process  shall  be  construed  to  mean  and 
include  any  and  every  writ,  rule,  order,  notice 
or  decree,  including  any  process  of  execution 
that  may  issue  in  or  upon  any  action,  suit 
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or  legal  proceeding  to  which  said  company 
may  be  a  party,  etc."  It  waB  held  that  "any 
and  every  writ"  clearly  comprehended  an  at- 
tachment execution. 


COI£ 


V. 


8LOSS-SHEFFI£I.D  STEEL  AND  IRON 

COMPANY. 

Alabama  Supreme  CJourt — February  12,  1934. 

ISe  Ala,  102;  05  So,  177. 


Master  and  Serrant  —  Injury  to  Minor 
Illegally  Employed  —  Complaint  Suffi- 
cient. 

A  complaint  for  damages  for  the  death  of 
a  boy  which  alleged  that  deceased  was  under 
14  years  of  age,  that  he  was  struck  by  one  of 
defendant's  tram  cars  while  he  was  in  the 
discharge  of  his  duties,  and  that  his  death 
was  proximately  caused  by  reason  of  defend- 
ant's employing  him  in  violation  of  Code 
1907,  §  1035,  which  prohibits  the  employment 
of  boys  under  14  years  of  age  in  mines,  states 
a  cause  of  action  under  that  section  of  the 
Code. 

[See  Ann.  Cas.  1912B  803.] 

Iiegal  Meaning  of  ''Any." 

Acts  1896-97,  p.  1099,  was  entitled  "An 
act  to  regulate  the  mining  of  coal  in  Ala- 
bama," and  section  27  of  that  act  provided 
that  no  boy  under  the  age  of  12  years  should 
l)e  employed  to  work  or  labor  in  or  about 
the  mines  in  the  state.  Code  1907,  §  1035, 
which  revised  that  act,  provided  that  np  boy 
under  14  Bhould  be  employed  in  any  mine 
in  the  state.  Held,  that  the  substitution  in 
the  Code  section  of  the  word  "any,"  which 
in  its  ordinary  significance  means  'all," 
"every,"  for  the  word  "the"  in  the  statute 
of  1897  indicated  a  legislative  intent  that 
the  Code  section  should  not  be  limited  to 
coal  mines  as  was  the  original  statute  by 
reason  of  its  title. 

[See  note  at  end  of  this  case.] 

Statutes  •—  Revision  »  Effect  of  Verbal 
Olianges. 

In  the  revisions  of  the  statutes,  the  al- 
teration of  phraseology,  or  the  omission  or 
addition  of  words,  will  not  necessarily 
change  the  operation  or  construction  of  the 
former  statutes,  unless  the  legislative  intent 
to  make  such  change  is  clear. 

Constmotion  of  Statute  ~>  Effect  of  tTn** 
related   Statntes. 

The  construction  of  Code  1907,  §  1035, 
prohibiting  the  employment  of  women  and 
children  in  mines,  as  applicable  to  all  mines, 
and  not  limited  to  coal  mines,  does  not  gov- 
ern, and  is  not  governed  by,  the  construction 
of  the  other  sections  of  the  same  chapter  of 


the  Code,  since  those  sections  are  not  depend- 
ent upon  each  other,  or  so  closely  related 
that  each  must  be  given  the  same  construc- 
tion. 

Master  and  Serrant  —  Contribntory 
Negligenoe  of  Infant  -*  Flea  Insuffi- 
cient. 

In  an  action  for  damages  for  the  death  of 
a  boy  under  the  age  of  14  years,  a  plea  which 
relies  upon  the  boy's  contributory  negligence 
in  riding  upon  a  tram  car  in  violation  of  his 
employer's  rules,  but  which  does  not  aver 
that  he  had  sufficient  capacity  to  appreciate 
the  danger  or  risk,  is  defective. 
Violation  of  Bnle  »  Manner  of  Flead- 

i>Uf« 

A  plea  of   contributory  negligence  which 

alleged  that  there  was  a  rule  of  the  company 
which  prohibited  employees  performing  the 
duties  plaintiflTs  intestate  was  employed  to 
perform,  from  riding  on  its  tram  cars,  is  not 
objectionable  as  failing  to  allege  that  plain- 
tiff's intestate  was  required  to  conform  to 
such  rule. 

[See  generally  Ann.  Cas.  1912A  84.] 

Appeal  from  Bessemer  City  Court;  Gwii^, 
Judge. 

Action  for  damages.  Joe  Cole  adminis- 
trator, plaintiff,  and  Sloss-Sheffield  Steel  and 
Iron  Company,  defendant.  Judgment  for  de- 
fendant.   Plaintiff  appeals.    Reversed. 

[193]  Count  6  is  as  follows:  "Plaintiff, 
suing  as  the  administrator  .of  Willie  Cole, 
deceased,  who  was  a  minor  under  the  age  of 
14  years,  claims  of  defendant  the  sum  of 
$1,999  as  damages  for  that,  heretofore  on,  to 
wit,  the  17th  day  of  June,  1911,  while  plain- 
tiff's- intestate  was  in  the  service  or  employ- 
ment of  defendant  at  its  ore  mines  near  Bes- 
semer, Jefferson  county,  Ala.,  and  while  in 
the  discharge  of  his  duties,  in  the  course 
and  line  of  his  employment  as  such,  and  after 
he  had  been  employed  to  work  in  said  mine 
by  defendant,  he  was  struck  by  one  of  de- 
fendant's tram  cars,  and  thereby  so  injured 
that  he  died  from  the  effect  thereof,  and 
plaintiff  avers  that  said  injuries  and  death  of 
intestate  were  proximately  caused  by  reason 
of  defendant  employing  the  said  intestate 
to  work  in  said  mine- in  violation  of  the  lawa 
of  the  state  of  Alabama  as  embodies  in  sec- 
tion 1036,  Code  1907  of  the  state,  which  pro- 
hibits the  employment  of  boys  under  14  years 
of  age  to  work  in  or  about  mines  in  thi» 
sUte." 

The  following  is  plea  2:  "(2)  Defendant 
says  that  plaintiff's  intestate  himself  wan 
guilty  of  negligence  which  proximately  con- 
tributed to  his  allied  injuries  and  death, 
which  negligence  consisted  in  this:  At  the 
time  said  intestate  suffered  said  injuries.' 
there  was  in  force  and  effect  a  rule  of  defend- 
ant   prohibiting    employees    performing    the 
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duties  that  said  intestate  was  employed  to 
perform  from  riding  on  cars  operated  on  the 
track  on  which  the  said  car  or  tram  that 
struck  said  intestate  was  being  run  when  it 
struck  him,  and  of  which  rule  the  said  in- 
testate well  knew,  and,  immediately  before 
said  intestate  receive  said  Injury,  he  was 
riding  on  one  of  the  cars  being  operated  on. 
said  track,  in  violation  of  said  rule." 

Demurrer  B  to  the  second  plea  is  as  fol- 
lows: "Said  plea  fails  to  aver  or  show  that 
plaintiff's  intestate  was  [194]  a  boy  of  ma- 
ture judgment  and  discretion,  and  therefore 
appreciated  the  risk  or  danger  of  riding  on 
one  of  defendant's  tram  cars." 

C:  "It  fails  to  aver  that  plaintiff's  intes- 
tate or  other  employee  in  his  position  were 
required  to  conform  to  the  rule  prohibiting 
employees  from  riding  on  the  cars  as  operated 
in  said  mine." 

Estes,  Jones  d  Welch  for  appellant. 
Tilman,  Bradley  d  Morrovc  for  appellee. 

McClellan,  J. — Count  5  of  the  amended 
complaint  was,  under  the  authority  of  De 
Soto  Coal  Mining,  etc.  Co.  v.  Hill,  179  Ala, 
186,  60  So.  583,  not  subject  to  demurrer, 
[195]  provided  the  provisions  of  Code  1907, 
§  1035,  apply  to  ore  mines — to  mines  other 
than  coal  minea.  The  report  of  the  appeal 
will  contain  the  count. 

Code  1907,  §  1035,  is  as  follows:  "1036 
(2933).  Women  and  boys  under  fourteen  not 
to  work  in  mines. — No  woman,  or  boy  under 
the  age  of  fourteen  years,  shall  be  employed 
to  work  or  labor  in  or  about  any  mine  in  ^is 
state." 

With  the  exceptions  that  or,  before  hoy, 
was  substituted  for  nor  and  fourteen  was 
substituted  for  twel^)ey  Code  1907,  §  1035,  is 
identical  with  section  2933  of  the  Code  of 
1896. 

On  February  16,  1897  (Acts  1896-97,  pp. 
1099-1112),  an  act  entitled  "An  axit  to  reg- 
ulate the  mining  of  coal  in  Alabama"  was 
approved  and  became  a  law.  [Italics  sup- 
plied.] Section  27  of  that  act  provided  "that 
no  woman  shall  be  employed  to  work  or  la- 
bor in  or  amout  the  mines  in  this  state,  or 
any  boy  under  the  age  of  twelve  years  be  so 
employed."  In  consequence  of  the  title  of 
the  act  wherein  the  subject  of  the  act  was 
restricted  to  ooal  mines,  it  is  manifest  that 
the  provisions  of  (its)  section  27  were  only 
applicable  to  coal  mines  in  this  state.  From 
this  established  premise,  it  is  insisted  that 
the  codifications  of  1896  (section  2933)  and 
1907  (section  1035)  did  not  intend  and  did 
not  effect  such  change  in  the  legislative  pur- 
pose as  to  extend  the  prohibitive  provisions 
of  the  law  to  mines  other  than  coal  mines  in 
this  state.  The  question,  therefore,  is:  '  Did 
the  codifications  mentioned  expand  the  effect 
of  the  inhibition  under  consideration  to  com* 


prehend  all,  every  mine,  whether  coal,  ore,  of 
other  kind  of  mine? 

As  appears,  the  inquiry  presented  requires 
that  due  account  should  be  taken,  as  is  done, 
of  the  rule  of  statutory  construction  thus  set 
down  in  Landford  v.  Dunklin,  71  Ala.  609, 
and  reiterated  in  Lindsay  v.  United  States 
Savings,  [196]  etc.  Co.  127  Ala.  366,  371,  28 
So.  717,  718,  51  L.R.A.  393,  394,  among  oth- 
er of  our  cases:  "No  rule  of  statutory  con- 
struction rests  upon  better  reasoning  than 
that  in  the  revision  of  statutes,  alteration  of 
phraseology,  the  omission  or  addition  of 
words,  will  not  necessarily  change  the  opera- 
tion or  construction  of  former  statutes.  The 
language  of  the  statute  as  revised  or  the 
legislative  intent  to  change  the  former  stat- 
ute must  be  clear  before  it  can  be  pronounced 
that  there  is  a  change  of  such  statute  in 
construction   and   operation." 

In  our  rec^it  case  of  De  Soto  Coal  Mining, 
etc.  Co.  V.  Hill,  supra,  Justice,  now  Chief 
Justice,  Anderson  writing  for  the  majority, 
forming  the  court's  pronouncement,  it  was 
said  of  section  1035:  "This  statute  was  in- 
tended to  protect  women  and  children  of  a 
tender  age  from  incurring  the  hazard  and 
danger  incident  to  the  operation  of  mines  by 
imperatively  preventing  the  employment  of 
same,  .  .  .  and  it  should  be  liberally  con- 
strued so  as  to  effectuate  the  humane  in- 
tent of  the  Legislature."  And  this  from  a 
New  York  case  is  there  approvingly  quoted: 
"This  is  a  statute  which  makes  an  epoch  in 
the  progress  of  humanity,  and  the  courts 
should  not  get  in  its  way  or  whittle  it  down, 
as  courts  have  done  in  the  past." 

Aside  from  the  general  recasting,  in  the 
Code  of  1896,  of  the  features  of  the  section 
(27)  whereby  the  objects  of  its  solicitude 
were  described,  the  chief  changes  in  phrase- 
ology, from  the  act  to  that  employed  in  the 
codifications,  was  the  substitution  of  the 
word  any  for  the  word  the  just  preceding  the 
word  mines  and  the  substitution  of  mine  for 
mines  as  that  noun  was  used  in  the  act.  In 
order  to  be  justified  in  the  affirmation  that 
such  changes  manifested  a  legislative  intent 
to  bring  imder  these  provisions  all  mines, 
it  must  appear  that  such  purpose  was  clear 
and  evident. 

[197]  In  the  brief  for  appellee  it  is  perti- 
nently said:  "It  is  immi^erial,  of  course, 
that  the  mischief  to  be  remedied  is  the  same 
in  ore  mines  as  in  coal  mines,  since  the  ex- 
pressed intention  of  the  Legislature  is  the 
criterion  in  determining  the  purview  of  the 
acts."  In  the  brief  for  the  appellant  this 
is  asserted:  "The  necessity  for  such  a  law 
with  reference  to  ore  mines  exists  just  the 
same  as  with  reference  to  coal  mines.  .  . 
Th^se  deliberate  observations  of  counsel 
evince  the  conclusion  that  there  was  or  i8  n^ 
particular  reason  based  on  differences  in  the 
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nature  of  coaJ  and  ore  mining — operations 
that  might  qualify  the  natural  inducement 
to  apply  the  humane  legislative  purpose  to 
the  protection  of  women  and  children  (with- 
in the  age  limit  stipulated)  in  mines  other 
than  cotU  mines. 

As  employed  in  sections  2933  and  1(>35, 
any  must  be  given  its  usual,  ordinary  sig- 
nification in  such  circumstances.  It  means 
aU,  every,  as  there  used.  The  very  fact  that 
the  expression  any  mine  was  substituted  by 
the  codifications  for  the  expression  the  mines, 
when  the  latter  expression  in  the  act  could 
only  refer  to  coal  mines,  manifests,  without 
any  fair  basis  for  doubt,  a  legislative  intent 
to  subject  to  the  inhibition  of  the  statute 
every  mine  in  Alabama.  It  is  not  conceiv- 
able that  the  change  of  phraseology  thus 
made  could  have  been  adopted  without  that 
purpose  in  view. 

Any  has  been  the  object  of  much  judicial 
consideration.  In  3  Cyc.  L.  P.  p.  1463  et 
seq.,  exhaustive  treatment  has  been  accorded 
the  word.  Upon  occasions  it  has  been  accord- 
ed a  narrower  meaning  and  effect  than  that 
we  have  stated  it  must  here  receive.  Our 
own  court  has  several  times  interpreted  it  as 
importing,  in  the  concrete  cases  under  view, 
that  wide  signification — that  it  meant  all, 
every,  in  the  relation  found.  These  are  our 
cases  referred  to:  Taylor  v.  Hutchinson,  145 
Ala.  202,  [198]  205,  40  So.  108;  Dallas  Coun- 
ty V.  Timberlake,  54  Ala.  403,  412;  Gandy 
V.  State,  82  Ala.  62,  2  So.  466;  Wilson  v. 
Taylor,  89  Ala.  368,  370,  8  So.  149;  Millard 
V.  Hall,  24  Ala.  209,  229,  232.  In  Gaudy's 
Case,  supra,  it  was  affirmed  that  the  expres- 
sion any  election  comprehended  in  ipsis  verbis 
all  elections,  special  or  general,  of  the  char- 
acter defined  in  the  statute  there  considered. 
To  the  like  direct  and  comprehensive  effect 
was  the  statement  of  the  court  in  interpret- 
ing the  words  a^y  contract  in  question  in 
Wilson  V.  Taylor,  supra. 

It  is  urged  in  brief  that,  because  the  codi- 
fications were  of  the  act  of  1897,  which  by 
its  title  and  context  was  confined  to  coal 
mines,  the  irrefragable  implication  is  that 
coal  mines  only  were  intended  to  be  subjected 
to  the  inhibition  of  Code  1896,  §  2933,  and 
code  1907,  §  1035. 

This  contention  is,  of  course,  worthy  of 
presentation —  an  argument  that  should  be 
and  has  been  considered  and  carefully 
weighed — ^but  our  conclusion  is  that,  though 
according  a  fair  influence  thereto,  it  is  not 
suflUcient  to  overcome  the  clear  effect  of  the 
very  comprehensive  and  unequivocal  term 
ant/  mine  as  employed  in  the  codifications. 
To  conclude  to  the  contrary  would  require 
the  court  to  ascribe  to  the  word  any  no  more 
comprehensive  significance  than  to  the  word 
the — an  interpretation  that  cannot  be  justi- 
fied or  approved. 


It  is  insisted  that  the  construction  of  sec- 
tion 1025  we  have  adopted  should  logically 
lead  to  the  application  to  all  mines  in  Ala- 
bama of  numerous  other  provisions  of  the 
many  sections  embraced  in  the  Code  chapter 
on  Mines  and  Mining.  Our  conclusion  is  to 
the  contrary.  Each  section  of  the  chapter 
will  be  construed  and  applied  as  concrete 
cases  are  presented  to  invoke  this  court's  pro- 
nouncement. The  prohibition  of  section  1035, 
as  is  manifest,  is  not  so  related  to  any  other 
provision  [199]  or  provisions  of  our  mining 
statutes  as  to  justify  the  premise  of  the  in- 
sistence last  stated.  If  there  are  provisions 
in  the  chapter  mentioned  that  are  restricted 
to  coal  mines  for  their  operation,  as  doubt- 
less there  are,  they  neither  depend  upon  sec- 
tion 1035  nor  reflect  upon  the  stated  applica- 
tion of  section  1035.  That  section  (1035) 
is  independent  of  any  other  in  our  positive 
law  on  the  subject.  This  court,  therefore, 
erred  in  sustaining  the  demurrer  to  count 
5  of  the  amended  complaint. 

Plea  2  was  faulty,  as  pointed  out  in  ground 
B  of  the  demurrer  thereto,  in  the  omission 
to  aver  that  plaintiff's  intestate,  who  was 
alleged  in  the  complaint  to  be  luider  14  years 
of  age,  was  a  boy  of  sufficient  capacity  to 
appreciate  the  danger  or  risk  to  be  incurred 
in  not  observing  the  rule  averred  in  the  plea 
to  be  known  to  him. — Pratt  Coal,  etc.  Co. 
V.  Brawley,  83  Ala.  371,  3  So.  555,  3  Am.  St. 
Rep.  751.  The  plea  does  aver  that  the  rule 
described  was  in  force  and  effect  at  the  time 
of  the  injury,  thus  taking  the  point  out  of 
grounds  C  and  D  of  the  demurrer. 

Pleas  3,  4,  6,  6,  and  7  were  affected  with 
the  same  infirmity  pointed  out  as  affecting 
plea  2. 

The  judgment  is  reversed,  and  the  cause 
is  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  DeGraffenried  and 
Gardner,  JJ.,  concur.  May  field,  Sayre,  and 
Somerville,  JJ.,  concur  in  the  ruling  on  the 
pleas,  but  dissent  from  the  ruling  construing 
Code,  §  1035. 

Rehearing  denied  May  14,  1914. 


NOTE. 

It  is  held  in  the  reported  case,  that  the  word 
"any'*  is  to  be  given  its  usual,  ordinary  sig- 
nification, and  so,  in  an  action  under  a  stat- 
ute forbidding  women  and  boys  under  four- 
teen to  work  "in  or  about  any  mine  in  this 
state,"  the  court  holds  that  "any"  as  used 
therein  means  all  or  every,  and  manifests  a 
legislative  intent  to  subject  to  the  inhibition 
of  the  statute  every  mine  in  Alabama.  For 
a  general  discussion  of  the  \egfii  meaning  of 
"any,"  see  the  note  to  State  v.  Kansas  City, 
reported  ante,  thia  volume,  at  page  1. 
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V. 

MORGAN  ET  AXf. 

Connecticut  Supreme  Court  of  Brrorar— July 

16,  1915. 

S9  Conn.  6S3;  94  Atl,  9S4, 


Joint  Stock  Companies  —  Definition  » 
Dittingnishecl  from  Corporation. 

A  joint-stock  corporation  is  one  organized 
under  a  general  statute  authorizing  the  crea- 
tion of  such  corporations  and  providing  the 
procedure  for  creating  it,  and  is  distinguished 
from  a  corporation  created  by  special  resolu- 
tion or  act  of  the  legislature,  which  resolu- 
tion or  act  is  the  charter  of  the  corporation, 
when  accepted,  and  the  corporation  organized 
thereunder,  and  the  corporation  is  a  char- 
tered corporation,  as  distinguished  from  a 
joint-stock  corporation. 

[See  7  R.  C.  L.  tit.  Corporations,  p.  28.] 

Legal  Meaning  of  ''Any.** 

Gen.  St.  1887,  §  1954,  providing  that  "every 
such  corporation"  may  increase  or  redeem  its 
capital  and  the  number  and  par  value  of  its 
shares,  provided  that  within  thirty  days  after 
reduction  a  certificate  signed  by  a  majority 
of  the  directors  shall  be  published,  and  pro- 
vided that,  in  rase  of  the  reduction  of  the 
capital  stock  of  "any  corporation"  by  any 
mode  which  shall  render  it  insolvent,  the 
stockholders,  assenting  thereto,  shall  be  liable 
for  the  debts  of  the  corporation,  included 
in  chapter  120,  entitled  "Joint-Stock  Corpora- 
tions, and  originally  passed  by  l^ub.  Acts 
1880,  c.  97,  dealing  with  joint-stock  corpora- 
tions, section  11  of  which  is  the  same  as 
section  1954,  applies  only  to  joint-stock  cor- 
porations, and  the  quoted  words  "any  corpo- 
ration" must  be  limited  to  joint-stock  corpo- 
rations. 

[See  note  at  end  of  this  case.] 

Statutes  —  Constmetion  ~>  Restriction 
of  General  Words. 

General  words  and  phrases  in  a  statute 
may  be  restricted  in  meaning  to  adapt  their 
meaning  to  the  subject-matter  in  reference 
to  which  they  are  used. 

Corporations  ~>  Transfer  of  Assets   ~> 
Rishts  of  Creditors. 

Where  all  the  assets  of  a  corporation  are 
turned  over  to  another  corporation  without 
provision  for  payment  of  the  debts  of  the 
former  corporation,  the  creditors  thereof  may 
follow  the  assets  into  the  hands  of  the  latter 
corporation  and  charge  its  stockholders,  who 
have  received  the  stock  in  consideration  of 
the  transfer  of  their  stock  in  the  former 
corporation,  as  trustees  for  the  creditors  of 
the  former  corporation,  because  its  assets  are 
in  equity  a  fund  for  the  payment  of  debts. 

[See  generally  Ann.  Cas.  1913E  1044.] 

Appeal     —  Issue    as    to    Occnrrence    at 
Trial  —  Frocednre. 

Where  an  issue  of  fact  is  raised  as  to  what 
occurred  on  the  trial,  the  proper  procedure 


is  to  ask  for  a  correction  of  the  appeal  in 
the  Supreme  Court  of  Errors,  under  Gen. 
St.  1902,  §  801,  and  what  the  facts  were  must 
be  proved  on  an  issue  of  fact  raised,  as  pro- 
vided in  the  statute. 

Theory  of  Case  on  Trial  —  Review* 

Where  an  action  by  a  creditor  of  a  corpo- 
ration against  a  stockholder  was  founded 
originally  on  the  liability  imposed  by  Gen. 
St.  1887,  §  1954,  and  the  court  tried  the  case 
on  that  theory,  but  during  the  trial  plaintiff 
asked  for  an  amendment  seeking  a  recovery 
on  the  theory  that  the  property  which  the 
stockholder  received  might  be  charged  with 
an  equitable  lien  for  the  payment  of  plain- 
tiff's debt,  but  the  amendment  was  withdra'wn 
on  it  appearing  that  a  postponement  of  the 
case  would  result  by  reason  of  its  allowance, 
and  plaintifl^s  counsel  remarked  that  the 
trial  could  proceed  to  determine  statutory 
liability,  the  court  can  not  correct  the  find- 
ings of  the  superior  court  that  the  case  was 
tried  on  the  theory  of  statutory  liability. 

Appeal  from  Superior  Court,  New  Haven 
county:     Williams,  Judge. 

Action  to  enforce  stockholder's  liability. 
Clarence  L.  Barber,  plaintiff,  and  John  P. 
Morgan  et  al.,  defendants.  Judgment  for  de- 
fendants. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Walter  J,  Walsh  and  Clarence  h.  Barber 
for  appellant. 

Henry  Stoddard  and  Arthur  M.  Marsh  for 
appellees. 

[684]  Thateb,  J. — ^The  International  Com- 
pany of  Mexico,  a  corporation  incorporated 
by  Special  Act  of  the  legislature  of  this  State 
and  located  in  Hartford,  but  carrying  on  its 
business  and  having  large  and  varied  inter- 
ests in  the  Republic  of  Mexico,  became  finan- 
cially embarrassed  and  unable  to  continue 
its  operations  there,  whereupon  an  English 
company,  under  the  name  of  the  Mexican 
Land  and  Colonization  Company,  was  organ- 
ized under  the  laws  of  Great  Britain,  and  all 
the  property,  assets  and  good  will  of  tlie 
first-named  company,  which  we  will  call  tlio 
American  Company,  were  conveyed  and 
turned  over  to  the  last-named  company,  here- 
after called  the  English  Company.  The  cap- 
ital stock  of  the  American  Companv  wra 
$20,000,000  [586]  fully  paid  up,  divided  in- 
to two  hundred  thousand  shares  of  $100  each. 
The  capital  stock  of  the  English  Companv 
was  £2,000,000  ($10,000,000),  divided  into 
two  hundred  thousand  shares  of  £10  ($50) 
each.  The  consideration  of  the  sale  an«l 
transfer  from  the  former  to  the  latter  com- 
pany was  the  undertaking  by  the  English 
Company  to  pay  all  moneys  due  and  to  be- 
come due  in  respect  of  certain  debentures  of 
the  American  Company,  amounting  to  $5,000.- 
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000,  and  to  pay,  fulfil  anl  satiefy  all  the 
obligations,  debts,  engagements  and  liabili- 
ties properly  incurred  by  or  existing  against 
the  American  Company,  and  the  allotment 
by  it  to  the  several  persons  who,  at  the  date 
of  the  agreement  between  the  companies, 
were  stockholders  in  the  American  Company 
of  shares  in  the  English  Company  at  the  rate 
of  one  share  of  that  company  of  the  nominal 
value  of  £10  for  eacli  share  of  the  nominal 
value  of  $100  held  by  such  persons,  respec- 
tively, in  the  American  Company,  which  last- 
named  shares  were  transferred  to  the  Englisli 
Company. 

At  the  date  of  this  transfer  and  convey- 
ance, May,  1889,  J.  Pierpont  Morgan,  tlie 
original  defendant  in  this  action,  owned  a 
large  number  of  shares  in  the  American 
Company,  and  assented  to,  and  by  proxy  vot- 
ed in  favor  of,  such  transfer.  From  1880 
until  1901  there  was  in  this  State  a  statute 
reading  as  follows:  "Every  sucli  corporation 
may  increase  or  reduce  its  capital  and  the 
number  and  par  value  of  the  shares  therein, 
at  any  meeting  of  the  stockholders  specially 
warned  for  that  purpose,  by  a  vote  of  stock- 
holders holding  at  least  two-thirds  of  the 
whole  stock;  and  certificates  of  the  increase 
or  reduction  of  said  capital  or  the  number  or 
value  of  said  shares  shall  be  made,  filed,  and 
recorded  as  provided  in  this  chapter  for  orig- 
inal stock,  provided,  that  within  thirty  days 
after  such  reduction  a  certificate  thereof, 
signed  by  a  majority  [586]  of  the  directors, 
shall  be  published  two  weeks  successively  in 
a  newspaper  published  in  the  county  where 
such  corporation  is  located;  and  provided 
further,  that  in  case  of  the  reduction  of  the 
capital  stock  of  any  corporation  by  any  mode 
which  shall  render  such  corporation  insol- 
vent, the  stockholders  assenting  thereto  shall 
be  jointly  and  severally  liable  for  all  debts 
of  the  corporation  existing  at  the  time  of 
such  reduction,  after  judgment  obtained 
against  the  latter  and  a  return  of  execution 
unsatisfied."  General  Statutes  (Rev.  1888) 
§  1954. 

In  June,  1889,  one  Bates  brought  suit  in 
the  State  of  California  against  the  American 
Company,  claiming  damages  for  the  breach  of 
a  contract  made  with  him  in  1887,  and  for 
bad  faith  on  the  part  of  the  company  in  fail- 
ing and  refusing  to  carry  out  the  contract, 
and  in  November,  1892,  recovered  judgment 
in  that  action  for  the  sum  of  $120,600  and 
coats.  Of  this  judgment,  $26,350,  with  $9,- 
673.37  interest  to  the  date  of  judgment,  was 
for  breach  of  contract,  and  $84,576.63  was 
for  bad  faith  of  the  company.  The  plaintiff, 
to  ivhom  Bates  assigned  this  judgment  and 
the  causes  of  action  upon  which  it  is  found' 
ed,  brought  suit  upon  that  judgment  in  1900 
in  this  State  against  the  American  Company, 
and  on  May  13th  1910,  obtained  a  judgment 
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against  it  for  $243,762  and  costs,  upon  which 
execution  issued  and  was  returned  wholly 
imsatisfied. 

It  is  claimed  by  the  plaintiff  that  the  trans- 
fer and  conveyance  of  all  its  assets  by  the 
American  Company,  as  above  recited,  was  a 
reduction  of  its  capital  and  rendered  it  in- 
solvent, and  that  the  stockholder  Morgan, 
having  assented  to  and  voted  for  that  trans- 
fer and  conveyance,  became  individually  li- 
able imder  the  statute  above  mentioned  for 
the  debts  of  the  corporation  existing  at  the 
time  of  the  transfer  which  are  embodied  in 
the  plaintiff's  judgment;  execution  thereon 
[587]  having  been  returned  wholly  unsatis- 
fied. The  Superior  Court  held  that  the  Amer- 
ican Company  was  not  a  joint-stock  corpora- 
tion, that  the  statute  referred  to  did  not 
apply  to  it  or  to  the  alleged  acts  of  it  and  its 
stockholders,  and  that  the  plaintiff  could  not 
recover  under  the  provisions  of  the  statute. 
The  correctness  of  these  rulings  is  questioned 
by  the  appeal. 

The  complaint  alleges  that  the  American 
Company  was  incorporated  as  a  joint-stock 
company  under  the  laws  of  this  State  by  a 
resolution  approved  March  9th,  1886,  and 
amended  by  another  resolution  approved 
March  4th,  1887.  This  allegation  itself  shows 
that  the  corporation  is  not  what  is  known  in 
this  State  and  is  spoken  of  in  our  statutes 
as  a  joint-stock  corporation,  if  it  be  true,  as 
alleged,  that  it  was  incorporated  by  a  legis- 
lative resolution,  and  this  is  fund  to  be  true 
by  the  court.  As  is  well  understood,  a  joint- 
stock  corporation  is  one  organized  by  any 
three  persons,  who  may  choose  to  form  a  cor- 
poration, xmder  a  general  statute  of  thi$( 
State  authorizing  the  creation  of  such  corpo- 
rations and  providing  the  procedure  for  creat- 
ing them.  Such  corporations  are  distinguished 
from  corporations  created  by  special  Resolu- 
tions or  Acts  of  the  General  Assembly.  Such 
Acts  or  Resolutions  creating  certain  persons  a 
corporation  are  spoken  of  as  charters  of  the 
corporation,  when  accepted  and  the  corpora- 
tion is  organized  thereunder,  and  the  corpo- 
ration is  called  a  chartered  corporation,  as 
distinguished  from  the  joint-stock  corpora- 
tion, which  is  organized  under  the  general 
law.  If,  therefore,  the  statute  upon  which 
l^e  plaintiff  relies  relates  only  to  joint-stock 
corporations,  there  can  be  no  recovery  upon 
that  statute  in  this  action. 

That  statute,  already  quoted  (§  1954  of 
the  Revised  Statutes  of  1888),  is  a  part  of 
chapter  120  of  that  Revision,  which  is  en- 
titled "Joint  Stock  Corporations."  Only 
joint- stock  corporations  are  referred  to  in 
that  [588]  chapter  in  the  ten  sections  which 
precede  §  1954,  and  the  words  *'every  such 
corporation,"  with  which  that  section  begins, 
imquestionably  refer  to  joint-stock  corpora- 
tions and  to  none  other.    But  tlie  second  pro- 
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vi80  in  that  section,  in  providing  for  the  li- 
ability of  the  stockholder  who  assents  to  a 
reduction  of  the  capital  stock  producing  in- 
solvency of  the  corporation,  reads:  ''that 
in  case  of  the  reduction  of  the  capital  stock 
of  any  corporation/'  etc.;  and  the  plaintiff 
says  that  language  is  broad  enough  to  include 
specially  chartered  as  well  as  joint-stock 
corporations.  This  would  be  true  if  the 
quoted  words  stood  alone.  But  we  think  it  is 
a  case  for  the  application  of  the  rule  that 
general  words  and  phrases  may  be  restricted 
in  meaning  to  adapt  their  meaning  to  the 
subject-matter  in  reference  to  which  they  are 
used.  Chapter  120  of  the  Revised  Statutes 
of  1888  was  originally  passed  as  chapter  97 
of  the  Public  Acts  of  1880,  and  §  11  of  that 
Act  is  the  same  as  §  1954  of  the  Revision. 
The  legislature,  in  that  Act,  were  dealing 
with  the  subject  of  joint^stock  corporations, 
and  in  §  11  of  that  Act,  and  §  1954  of  the 
Revision,  they  were  dealing  with  the  subject 
of  the  increase  and  reduction  of  the  capital 
of  such  corporations.  Having  provided  that 
every  such  corporation  might  increase  or  re- 
duce its  capital  stock,  and  the  manner  in 
which  it  might  be  done,  but  without  limiting 
the  extent  to  which  the  capital  might  be  re- 
duced, it  provided,  in  the  same  sentence,  that 
if  the  stock  of  any  corporation  was  so  reduced 
as  to  render  it  insolvent,  the  stockholders 
who  assented  to  such  reduction  should  be 
jointly  and  severally  liable  for  all  debts  of 
the  corporation  existing  at  the  time  of  the 
reduction.  What  corporations  did  the  l^s- 
lature  have  in  mind  when  thev  used  the 
words  "any  corporation?**  Naturally  joint- 
stock  corporations  with  which  they  were  deal- 
ing, and  for  the  reduction  of  whose  stock 
[589]  provision  was  made  in  the  same  sec- 
tion and  sentence  in  which  these  words  are 
found.  Clearly  by  "any  corporation"  was  in- 
tended any  such  corporation,  and  the  general 
words  must  be  limited  to  that  meaning.  It 
cannot  be  presumed  that  they  intended  to 
make  a  provision  applying  to  chartered  cor- 
porations (many  of  whose  charters  make 
provision  for  the  reduction  of  their  stock 
and  provide  for  the  liability  of  officers  or 
stockholders,  if  reductions  prejudicial  to  cred- 
itors are  made)  in  a  section  and  sentence  of 
a  joint-stock  corporation  Act  which  provides 
for  the  reduction  of  capital  in  such  corpora- 
tions only.  The  Superior  Court  was  right, 
therefore,  in  its  conclusion  that  the  plain- 
tiff was  not  entitled  to  recover  under  the 
provisions  of  this  statute. 

If  the  assets  of  the  American  Company  were 
withdrawn  and  turned  over  to  the  English 
Company  without  proper  provision  being 
made  for  payment  of  the  debts  due  creditors, 
the  creditors,  by  a  proper  proceeding,  might 
follow  the  corporate  property  into  the  hands 
of   the   English    Company,   and   also   charge 


the  stockholders  of  the  latter  company  (they 
having  received  its  stock  in  consideration  of 
the  transfer  of  their  stock  in  the  American 
Company)  as  trustees  for  the  creditors  of 
the  latter  company,  its  assets  being  in  equity 
a  fund  for  the  payment  of  its  debts. 

The  plaintiff  claims  that  his  compl&Iftc  con- 
tains allegations  sufficient  to  charge  the  de- 
fendant, as  trustee  for  the  plaintiff,  with  the 
assets  of  the  American  Company,  and  that 
the  evidence  which  was  introduced  upon  the 
trial  was  sufficient  to  warrant  a  judgment  in 
his  favor  upon  this  theory,  and  that  he  made 
those  claims  in  the  court  below.  It  is  ap- 
parent from  the  record  that  the  theory  upon 
which  both  the  original  and  amended  com- 
plaint were  drawn  was  that  the  defendant 
was  liable  for  the  debts  of  the  company  un- 
der the  statute  which  has  been  referred  to, 
and  [590]  this  is  frankly  admitted.  The 
Superior  Court  has  found  that  the  case  was 
tried  upon  this  theory,  and  that  the  plaintiff 
claimed  only  a  personal  general  judgment 
for  the  amount  of  his  claimed  debt  under  the 
statute,  and  made  no  claim  for  judgment  up- 
on the  ground  that  the  shares  of  the  Englisli 
Company  received  by  Morgan  could  be 
charged  as  an  asset  of  the  American  Com* 
pany  with  the  payment  of  his  debt.  Th€ 
plaintiff  is  thus  at  variance  with  the  trial 
judge  as  to  what  occurred  upon  the  trial. 
He  asked  to  have  the  finding  corrected  to  ac- 
cord with  his  present  claim  as  to  what  there 
occurred,  upon  the  ground  that  the  finding 
in  this  respect  is  not  supported  by  the  evi- 
dence, and  has  embodied,  in  his  motion  to 
correct,  a  portion  of  his  argument  upon  that 
trial,  and  also  certain  remarks  of  hif*  coun- 
sel when  moving  an  amendment  to  the  com- 
plaint. When,  as  here,  an  issue  of  fact  is 
raised  as  to  what  occurred  upon  the  trial, 
the  proper  procedure  is  to  ask  for  a  correc- 
tion of  the  appeal  in  this  court  under  §  801 
of  the  General  Statutes.  State  v.  Hunter, 
73  Conn.  435,  445,  47  Atl.  665;  Bernier  v. 
Woodstock  Agricultural  Soc.  88  Conn.  558, 
561,  92  Atl.  160.  If  the  portion  of  the  find* 
ing  here  complained  of  is  wrong,  the  plaintiff" 
is  harmed,  not  because  it  is  found  against 
the  evidence,  but  because  it  misstates  the 
facts  as  to  what  occurred  upon  the  trial. 
What  the  facts  were  in  this  respect  must  be 
proved  upon  an  issue  of  fact  raised  as  pro- 
vided in  General  Statutes,  §  801. 

If  we  might,  upon  this  appeal  as  it  now 
stands,  correct  the  finding,  we  should  not, 
from  the  remarks  of  counsel  upon  which  the 
plaintiff  relies  in  his-  motion  and  exceptions, 
find  that  the  court  Was' wrong  in  the  state- 
ment of  fact  which  is  complained  of.  It  appears 
that  the  plaintiff  and  his  counsel  during  the 
trial,  after  the  defendants  had  introduced  a 
large  part  of  their  evidence,  conceived  that 
they    might,     upon    the     [5911     defendants* 


«videiice,  claim  ilutt  the 
English  Ck>]npaiiy  which  Morgan  received  at 
the  time  of  the  transfer  was  yaluable,  and 
that  it  might  be  charged  with  an  equitable 
lien  in  his  hands  as  the  property  of  the  Amer- 
ican Ck>mpan7  for  the  payment  of  the  plain- 
tiff's d^t.  The  confessed  purpose  in  asking 
for  the  amendment  referred  to  was  to  adapt 
the  complaint  to  this  eyidence  for  the  purpose 
<ti  asking  a  judgment  upon  this  theory.  The 
amendment  was  alloweid,  but  when  it  ap- 
peared that  a  postponement  of  the  case  would 
result,  the  amendment  was  withdrawn  by  the 
plaintiff's  counsel,  with  the  remark  that, 
rather  than  have  a  postponement,  they  pre* 
ferred  to  have  the  trial  proceed  and  to  try 
out  at  least  the  question  of  the  defendants' 
statutory  liability.  In  the  portion  of  the 
plaintiff's  argument  which  is  made  a  part  of 
the  motion  to  correct  the  finding,  he  states 
his  opinion  ba  to  the  different  theories  of  the 
<saMe  to  which  the  complaint  is  applicable,  but 
<x>nclude8  by  saying  that  the  real  question 
before  the  court  was  whether  the  defendants 
were  liable  under  the  statute,  and  that  he 
would  confine  his  argument  to  that.  We  find 
nothing  in  these  remarks  which  would  war- 
rant ua  in  ordering  a  correction  of  that  por- 
tion of  the  finding  which  states  that  the 
question  of  the  defendants'  statutory  liability 
was  the  only  one  which  was  tried.  The  other 
requests  for  changes  it  is  unnecessary  to  con- 
sider, as,  if  made,  they  would  not  affect  the 
question  of  the  defendants'  liability  under 
the  statute. 

As  the  decision  thus  reached  is  decisive 
•of  the  case,  we  do  not  decide  the  question 
whether  the  plaintiff's  action  is  barred  by  the 
statute  of  limitations  of  the  State  of  New 
York. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 
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stock     of    the      exhaustive  dieeussion  of  the  cases  construing 

the  word  "any"  as  used  in  various  phrases, 
will  be  found  in  the  note  to  State  v.  Kansas 
City,  reported  ante,  this  volume,  at  page  1. 


HOTE. 

The  reported  case  construes  a  statute 
-which  provides  that  "every  such  [joint-stock] 
■corporation  may  increase  or  reduce  its  capi- 
tal and  the  number  and  par  value  of  the 
shares  therein,  at  any  meeting  of  the  stock- 
holders specially  warned  for  that  purpose, 
etc.  .  .  .  and  provided  further,  that  in 
case  of  the  reduction  of  the  capital  stock  of 
any  corporation  by  any  mode  which  shall 
render  such  corporation  insolvent,  the  stock- 
holders assenting  thereto  shall  be  jointly 
and  severally  liable  for  all  debts  of  the  cor- 
poration existing  at  the  time  of  such  re- 
duction, etc."  It  is  held  that  the  words  "any 
corporation"  therein  do  not  extend  the  stat- 
Titc  beyond  the  joint-stock  corporations  dealt 
with  in  the  earlier  provisions  thereof.     An 
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Louisiana  Supreme  Ck>urt — ^March  22,  1915. 


lae  La.  10S9;  es  So.  125. 


Abdnotioa  —  ladiotment  SuAelent. 

An  indictment,  drawn  under  section  1  of 
Act  No.  134  of  1890,  p.  175,  which  statute 
provides  for  the  punishment  of  any  person 
who  entices,  abducts,  induces,  decoys,  hires, 
engages,   employs,   or   takes   any   woman   of 

grevious  chaste  character  from  her  father's 
ouse,  or  from  any  other  place  where  she 
may  be,  for  the  purpose  of  prostitution,  or 
for  any  unlawful  sexual  intercourse,  at  a 
house  of  ill  fame,  or  at  any  other  place  of 
like  character,  or  elsewhere,  and  which 
charges  a  person  with  having  taken  such 
woman  from  her  father's  house  "unto  the 
public  highway  for  the  purpose  of  having 
unlawful  sexual  intercourse  with  her,  and 
did  unlawfully  have  sexual  intercourse  with 
her,"  is  sufiicient. 

Words  and  Phrases  —  ''Or  Elsewhere** 
DelLned. 

It  is  clearly  manifest  that  the  general 
words  "or  elsewhere,"  contained  in  the  stat- 
ute, were  used  for  the  purpose  of  including 
other  places  than  are  suggested  by  the 
specific  words  "at  a  house  of  ill  fame  or  at 
any  other  place  of  like  character." 

Iieeal  Mesnias  of  ''Any." 

The  words  "any  unlawful  sexual  inter- 
course" means  unlawful  sexual  intercourse  "to 
any  extent;  in  any  degree;  at  all;"  and  they 
cover  a  single  act  of  sexual  intercourse. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  of  Iberia:     Simon,  Judge. 

Criminal  action.  Henry  Sanders  indicted 
for  abduction.  Indictment  quashed.  State 
appeals.  The  facts  are  stated  in  the  opinion. 
Hjcvebsed. 

It.  G.  Ple^Mantf  Anthony  N.  Mullet  and  O. 
A.  Qondnm  for  appellant. 
Burke  d  Smith  for  appellee. 

[1060]  SoMMERViLLE,  J.— The  state  appeals 
from  a  judgment  sustaining  a  motion  to  quash 
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an  indictment  charging  defendant  with  haying 
feloniously  abducted  a  woman  of  previous 
chaste  character  from  her  father's  house,  for 
the  purpose  of  having  unlawful  sexual  inter- 
course with  her  on  the  public  high  way ,  in 
Iberia  parish,  and  within  the  jurisdiction  of 
the  Nineteenth  judicial  district  court  of  this 
state.  The  motion  to  quash  was  based  on  the 
allegation  that  the  indictment  returned 
against  the  defendant  sets  forth  no  offense 
for  which  he  may  be  held. 

The  trial  court  was  of  the  opinion  that 
the  words  ''or  elsewhere/'  found  in  the  stat- 
ute under  which  the  indictment  was  brought, 
were  confined  in  their  scope  and  intention  to 
the  words  of  particular  description  which 
immediately  preceded  them,  "a  house  of  ill 
fame  or  in  any  other  place  of  like  character," 
and  that  they  did  not  include  the  public  high- 
way, [1061]  and  that  the  offense  charged  was 
not  covered  by  the  statute. 

The  act  under  consideration,  Xo.  134,  1890, 
p.  175,  is  entitled  "An  act  making  the  abduc- 
tion of  women  a  crime/'  Section  1  of  the  act 
is  that  under  which  the  indictment  was 
found,  and  it  is  as  follows: 

"That  any  person  who  shall  fraudulently, 
deceitfully  or  by  any  false  representation,  en- 
tire, abduct,  induce,  decoy,  hire,  engage,  em- 
ploy or  take  any  woman  of  previous  chaste 
character  from  her  father's  house,  or  from 
any  other  place  \yhere  she  may  be,  for  the 
purpose  of  prostitution  or  for  any  unlawful 
sexual  intercourse,  at  a  house  of  ill  fame  or 
at  any  other  place  of  like  character,  or  else- 
where, and  any  person  who  shall  knowingly 
or  intentionally  aid,  abet,  assist,  advise  or 
encourage  any  such  enticing,  abduction,  in- 
ducing, decoyino:,  hiring,  engaging,  employ- 
ing or  taking,  shall  on  conviction  be  pun- 
ished by  imprisonment  at  hard  labor  in  the 
penitentiary  for  not  more  than  five  years." 

The  remaining  sections  in  the  act  provide 
for  crimes  of  the  same  nature  as  that  em- 
braced in  section  1. 

When  the  statute  was  before  the  court  for 
consideration  in  the  case  of  Stat-e  v.  Savant, 
115  La.  226,  38  So.  974,  we  said: 

**Thus  the  crime  lies  in  the  abduction.  The 
words  'for  the  purpose  of  prostitution,'  etc., 
are  merely  descriptive  of  the  intent  of  the 
abduction.  .  .  .  'Unlawful'  does  not  neces- 
sarily mean  contrary  to  law.  *Un'  is  a  prep- 
osition used  indiscriminately,  and  may  mean 
simply  'not,*  and  'unlawful'  means  'not  au- 
thorized by  law.'  MacDaniel  v.  U.  S.  87  Fed. 
324  [68  U.  S.  App.  729]  30  C.  C.  A.  670. 
Again,  in  the  phrase  descriptive  of  the  pur- 
pose of  the  abduction,  the  words  'unlawful 
sexual  intercourse'  are  closely  associated  with 
the  words  'prostitution'  and  'house  of  ill 
fame,'  clearly  indicating,  under  the  rule  of 
noscitur  a  sociis,  what  character  of  unlawful 
sexual  intercourse  is  meant;  that  is  to  say. 


such  as  is  associated  with  prostitution  and 
houses  of  ill  fame — in  other  word.s,  the  in- 
fringement of  the  moral  law,  and  not  neces- 
sarily of  the  civil  law;  the  poptQar,  not  the 
technical,  meaning.  Under  the  rule  of  nosci- 
tur a  sociis  a,  single  act  of  cohabitation  with 
a  female  was  held  to  constitute  concubinage 
within  the  meaning  of  a  statute  inhibiting 
the  abduction  of  a  female  under  18  years  of 
age  for  the  purpose  of  prostitution  or  concu- 
binage. State  v.  Gibson,  111  Mo.  92.  19  S. 
W.  980." 

And  now  there  is  presented  for  considera- 
tion the  words  "or  elsewhere"  used  in  the 
statute.-  Defendant  is  charged  with  having 
[1062]  feloniously,  etc.,  abducted  a  young 
woman  named  in  the  indictment,  of  previous 
chaste  character,  from  her  father's  home,  and 
with  having  taken  her  upon  the  public  high- 
way for  the  purpose  of  having  unlawful  sex- 
ual intercourse  with  her,  and  that  he  did 
ha;ve  such  unlawful  sexual  intercourse  with 
her  there,  contrary  to  the  statute  above 
quoted  from. 

To  construe  the  words  "or  elsewhere,"  as 
used  in  the  statute,  in  the  manner  and  with 
the  restriction  claimed*  by  defendant,  would 
be  to  misconstrue  plain  and  unequivocal  lan- 
guage. The  words  have  an  exact  and  clear 
meaning,  and  cannot  be  construed  so  as  to 
limit  them  to  houses  of  ill  fame  or  assigna- 
tion, as  appears  to  have  been  done  with  the 
same  words  in  construing  certain  criminal 
statutes  in  other  jurisdictions,  as  cited  by 
defendant. 

"Elsewhere"  means  ''any  other  place;  in 
some  other  place;  in  other  places,  indefinite- 
ly." If  the  word  "elsewhere"  waA  construed 
to  mean  a  place  like  or  similar  to  a  house  of 
prostitution  or  assignation,  the  M'ord  would 
be  tautological  and  entirely  meaningless  in 
the  statute.  For  the  law  would  then  read 
that  any  person  who  shall  feloniously,  etc., 
take  any  woman  of  previous  chaste  character 
from  her  father's  house  for  the  purpose  of 
prostitution  or  for  unlawful  sexual  inter- 
course "at  a  house  of  ill  fame  or  at  any 
other  place  of  like  character,  or  at  a  house  or 
place  of  like  kind,"  will  be  punished,  etc. 

The  words  "or  elsewhere,"  found  in  the 
statute,  were  put  there  by  the  Legislature 
for  a  definite  purpose,  and  the  language  of 
the  statute  must  be  interpreted  according  to 
the  ordinary  meai^ing  of  t|he  words  used 
therein,  and  effect  must  be  given  to  them. 
The  taking  of  a  woman  of  chaste  character 
from  her  father*8  house  for  the  purpose  of 
prostitution  or  for  unlawful  sexual  inter- 
course "at  a  house  of  ill  fame  or  at  any 
other  place  of  like  character,  or  elsewhere,** 
is  a  crime,  as  defined  by  the  statute,  if  tlie 
person  took  such  [1063]  woman  "untf>  tht» 
public  highway  for  the  purpose  of  havinj? 
sexual    intercourse    with    her."     The    pii1»lifi 
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highway  is  ''elaewhere"  from  a  house  of  ill 
fame,  or  other  place  of  like  character.  The 
inotion  to  quash  should  have  been  overruled. 

Defendant  has  cited  the  case  of  People  v. 
Warden,  137  N.  Y.  S.  268,  where  the  restrict- 
ed and  limited  meaning  of  the  words  "or 
elsewhere"  contended  for  by  him  was  ad<H>^^ 
by  the  court  of  that  state.  But  the  law  of 
New  York  refers  to  "a  house  of  ill  fame  or  of 
assignation,  or  elsewhere."  And  the  court 
held  that  the  word  "elsewhere"  referred  to  a 
place  which  had  been  used  to  some  extent  for 
the  purposes  of  prostitution  or  of  assignation. 
The  court  applied  the  rule: 

"That  where  words  of  a  particular  descrip- 
tion in  the  statute  are  followed  by  general 
words,  less  specific  and  limited,  the  general 
words  are  to  be  construed  as  applicable  to 
words,  things,  or  eases  of  like  kind  to  those 
designated  by  the  words,  unless  there  be  a 
clear  manifestation  of  a  contrary  purpose." 
1  C>'c.  147. 

The  Louisiana  General  Assembly  has,  in 
the  statute  under  consideration,  clearly  mani- 
fested the  purpose  to  make  it  a  crime  to  ab- 
duct a  female  of  previous  chaste  character 
from  her  father's  house,  or  from  any  other 
place  where  she  may  be,  for  the  purpose  of 
prostitution  or  for  any  unlawful  sexual  inter- 
course, at  any  house  of  ill  fame,  or  at  any 
other  place  of  like  character,  or  at  any  other 
place. 

The  object  of  the  Iiegislature  was  to  avoid 
the  interpretation  of  the  New  York  court  of 
the  statute  of  that  state  with  reference  to  the 
same  offense,  by  changing  the  langusge  in 
the  statute  of  this  state.  In  the  state  of 
New  York,  as  reported  in  Carpenter  v.  People, 
8  Barb.  (N.  Y.)  603,  the  statute  is  quoted 
as  reading,  at  the  time  of  that  decision: 

"Any  person  who  shall  inveigle,  entice  or 
take  away  any  unmarried  female  of  previous 
chaste  characterj  under  the  age  of  twenty- 
five  years,  [1064]  from  her  father's  house  or 
-wherever  else  she  may  be,  for  the  purpose  of 
prostitution  at  a  house  of  ill  fame,  assigna- 
tion or  elsewhere,"  etc. 

Whereas,  the  Louisiana  statute,  as  has 
been  seen,  refers  to  a  house  of  "ill  fame  or  at 
any  other  place  of  like  character,  or  else^ 
nvhere."  So  that  there  is  no  room,  after  the 
words  "at  any  other  place  of  like  character" 
in  the  Louisiana  statute,  for  the  words  "or  of 
like  character,"  as  has  been  held  by  the  New 
York  courts  in  construing  the  statutes  of 
that  state,  wherein  different  language  was 
used.  The  word  "elsewhere"  means  "in  other 
places,  indifferently,"  than  houses  of  ill  fame 
and  places  of  like  character. 

The  statute  under  consideration  appears, 
also,  to  make  the  abduction  of  a  woman  "for 
any  unlawful  sexual  intercourse,"  under  the 
conditions  therein  stated,  a  crime,  by  the  use 
of  the  word  "any."  Had  the  statute  followed 
the  language  of  the  statute  of  Pennsylvania, 


it  mij^'  have  been  interpreted  to  mean  that 
the  unlawful  sexual  intercourse  there  referred 
to  did  Hot  cover  a  single  act  of  sexual  inter- 
course. The  statute  of  Pennsylvania  reads 
that  one  is  guilty  of  abduction  who  "entices 
an  unmarried  female  .  .  .  into  a  house 
of  ill  fame  or  of  assignation,  or  elsewhere, 
for  the  purpose  of  prostitution  or  sexual 
intercourse."  The  Pennsylvania  court  dif- 
fered from  the  courts  of  New  York,  and  held 
that  the  character  of  the  place  to  which  the 
woman  is  taken  is  immaterial,  but  that  she 
must  be  enticed  into  some  place  for  the  pur- 
poses of  prostitution,  as  generally  under- 
stood, and, not  for  a  single  act  of  intercourse. 
The  word  "any"  is  not  in  the  Pennsylvania 
statute  before  the  words  sexual  intercourse. 
1  C.  J.  287. 

*'Any"  means  "to  any  extent ;  in  any  degree ; 
at  all."  Bo  that  unlawful  sexual  intercourse 
"to  any  extent,"  even  if  it  be  a  single  act,  is 
covered  by  the  statute  of  Louisiana. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be  re- 
versed, [1065]  that  the  motion  to  quash  be 
set  aside  and  denied,  and  that  the  case  be 
remanded  to  the  district  court,  to  be  proceed- 
ed with  in  accordance  with  law. 


NOTE. 

The  reported  case  in  construing  a  stat- 
ute providing  that  any  person  who  shall 
.  .  .  abduct,  .  .  .  any  woman  of  previ- 
ous chaste  character  "for  the  purpose  of 
prostitution  or  for  any  unlawful  sexual 
intercourse"  .  .  .  shall  on  conviction  be 
punished,  etc.,  holds  that  as  used  therein, 
"any"  means  "to  any  extent;  in  any  degree; 
at  all,"  so  that  unlawful  sexual  intercourse 
"to  any  extent,"  even  if  it  is  a  single  act,  is 
covered  by  the  statute.  For  an  extensive  dis- 
cussion of  the  legal  meaning  of  the  word 
"any,"  see  the  note  to  State  v.  Kansas  Gity, 
reported  ante,  this  volume,  at  page  1. 
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STATE. 

Wisconsin  Supreme  Court — November  17, 

1914* 

169  Wis.  IS;  140  N.  W,  388. 

Words  and  Phrases  —  "Any  Otker  Pur- 
pose" Defined. 

St.  1913,  §  4394,  provides  that  any  person 
who  shall  set  or  fix  in  any  manner  any  gun 
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or  other  firearm  to  kill  game  of  any  kind  by 
coming  in  contact  therewith,  or  with  any 
string,  wire,  or  other  contrivance  attached 
thereto,  by  which  the  same  may  be  dis- 
charged, "or  for  any  other  purpose,"  shall  be 
punished,  etc.,  and  if  the  death  of  any 
person  is  caused  thereby,  he  is  deemed  guilty 
of  "manslaughter  in  the  second  degree." 
Held,  that  the  phrase  or  for  "any  other  pur- 
pose" was  not  to  be  construed,  under  the 
rule  ejusdem  generis,  as  limited  to  the  setting 
of  guns  to  kill  game,  etc.,  but  prohibited  the 
setting  of  a  gim  for  any  purpose  whatever 
other  than  with  intent  to  effect  the  death 
of  or  physical  injury  to  a  human  being  or 
the  wrongful  destruction  of  property,  or  for 
a  purpose  evincing  a  depraved  mind,  regard- 
less of  danger  to  human  life,  so  that  where 
defendant  set  a  gun  in  his  orchard  to  pre- 
vent persons  from  stealing  his  apples  and 
decedent  was  shot  and  killed  thereby,  the 
court  properly  limited  the  jury  to  a  convic- 
tion of  murder  in  the  first  or  second  degree 
and  manslaughter  in  the  second  degree,  and 
refused  to  submit  manslaughter  in  the  fourth 
degree  or  excusable  homicide. 
[See  note  at  end  of  this  case.] 

Weapou  —  Set-cttn  — '  OonTietioa  Sus- 
tained. 

In  a  prosecution  for  homicide  resulting 
from  a  gun  set  by  defendant  in  his  orchard  to 
protect  it  against  apple  thieves,  evidence  held 
to  sustain  a  conviction  for  manslaughter  in 
the  second  degree. 

[See  15  Ann.  Gas.  587;  19  Ann.  Gas.  939.] 

Error  to  Circuit  Court,  Marathon  county: 
Reid,  Judge. 

Criminal  action.  William  Schmidt,  con- 
victed of  murder  in  second  degree,  and 
brings  error.  The  facts  are  stated  in  the 
opinion.    Affibmed. 

BrotDfiy  Pradt  d  Genrioh  for  plaintiff  in 
error. 

The  Attorney  Oeneralf  Eikcard  P.  Oorman 
and  M.  B,  Rosenberry  for  defendant  in  error. 

[16]  Eebwin,  J. — The  information  in  this 
case  charged  the  plaintiff  in  error,  herein- 
after called  defendant,  with  murder  in  the 
first  degree  of  one  George  Kramer.  The  jury 
found  the  defendant  guilty  of  murder  in  the 
second  degree  and  judgment  was  entered  ac- 
cordingly.   The  case  is  here  on  writ  of  error. 

The  evidence  shows  that  the  defendant  set 
a  gun  in  his  orchard  loaded  with  powder  and 
No.  3  shot,  cocked,  with  a  wire  attached  to 
the  trigger  of  the  gun,  running  back  over  a 
spool  and  then  extending  along  in  range  with 
the  barrel  of  the  gun  and  for  some  distance 
in  front  of  the  muzzle  and  about  eight  inches 
from  the  ground,  so  that  contact  with  the 
wire  would  be  likely  to  discharge  the  con- 
tents of  the  gun  against  any  person  coming 
in  contact  with  the  wire.    The  deceased  seeinsr 


the  wire  took  hold  of  and  pulled  it  and  re- 
ceived the  charge  of  shot  in  his  left  hip  and 
left  arm  at  the  elbow,  from  the  effects  of 
which  he  died  some  time  thereafter. 

The  case  was  submitted  to  the  jury  upon 
the  following  grounds:  (1)  Whether  de- 
fendant was  guilty  of  murder  in  the  first  de- 
gree; (2)  whether  defendant  was  guilty  of 
murder  in  the  second  degree;  and  (3)  wheth- 
er the  defendant  was  guilty  of  manslaughter 
in  the  second  degree. 

The  following  errors  are  assigned: 

"1.  The  court  erred  in  refusing  to  give  the 
instructions  to  the  jury  upon  manslaughter 
in  the  fourth  degree  requested  by  the  de- 
fendant. 

"2.  The  court  erred  in  refusing  to  give  the 
instructions  to  the  jury  upon  excusable  homi- 
cide requested  by  the  defendant. 

[17]  "3.  The  court  erred  in  charging  the 
jury  that  the  defendant  was  guilty  of  some 
crime;  that  it  was  unlawful  for  the  defend- 
ant to  set  the  gun  as  he  did,  and  that  if  such 
setting  of  the  gun  caused  the  death  of 
George  Kramer,  then  the  defendant  was 
guilty  of  some  degree  of  murder  or  man- 
slaughter. And  in  charging  the  jury  that 
the  facts  in  the  case,  in  any  view  of  them, 
forbid  the  conclusion  that  the  killing  of 
George  Kramer  by  the  set-gun  in  question 
was  either  justifiable  or  excusable.  And  in 
charging  the  jury  that  they  had  the  power, 
if  they  saw  fit,  to  acquit  the  defendant  of 
all  crime,  but  in  case  they  should  do  so  they 
would  disregard  the  undisputed  facts  and  the 
law  applicable  to  this  case.  And  in  submit- 
ting, by  the  charge,  to  the  jury  the  considera- 
tion only  of  the  question  whether  the  defend- 
ant was  guilty  of  murder  in  the  first  degree 
or  in  the  second  degree,  or  manslaughter  in 
the  second  degree.  And  in  charging  the  jury 
at  all  upon  the  subject  of  murder  in  either 
the  first  or  second  degree,  or  manslaughter  in 
the  second  degree.  And  in  charging  the 
jury  that  they  should  find  the  defendant 
guilty  of  manslaughter  in  the  second  d^^ee 
if  they  did  not  find  him  guilty  of  murder  in 
either  the  first  degree  or  in  the  second  degree. 

"4.  The  court  erred  in  denying  the  motion 
of  the  defendant  to  set  aside  the  verdict  and 
for  a  new  trial." 

The  first  three  assignments  of  error  may 
be  treated' together.  There  was  no  error  in 
refusing  to  give  the  instructions  to  the  jury 
on  manslaughter  in  the  fourth  degree  or  upon 
excusable  homicide.  The  court  instructed 
the  jury  that  they  might  consider  only  the 
question  of  murder  in  the  first  degree,  murder 
in  the  second  degree,  and  manslaugher  in  the 
second  degree. 

The  argument  of  counsel  for  defendant  is 
that  the  court  erred  in  refusing  to  instruct 
on  manslaughter  in  the  forth  degree  and  ex- 
cusable homicide.    It  is  insisted  that  becauM 
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one  migbt  Bet  a  gun  for  the  purpose  of  com- 
mitting murder  and  hence  be  convicted  of 
murder  upon  a  proper  showing  though  com- 
mitted by  a  set-gun,  by  parity  of  reasoning  it 
follows  that  where  death  results  from  the  dis- 
charge of  a  set-gun  it  would  be  proper  to 
show,  for  the  consideration  of  the  jury,  facts 
relating  to  its  setting  that  might  lead  them 
to  the  conclusion  that  [18]  the  d^endant  was 
guilty  of  some  degree  of  manslaughter  or 
homicide  less  than  manslaughter  in  the  sec- 
ond degree  fixed  by  the  set-gun  statute. 

It  is  quite  true  that  a  gun  might  be  set 
for  the  purpose  and  with  the  intent  to  com- 
mit murder,  and  upon  conviction  of  murder 
punishment  should  not  be  confined  to  man- 
slaughter in  the  second  degree,  but  for  the 
degree  of  murder  found,  and  therefore  it  was 
proper  upon  the  evidence  in  the  present  case 
to  submit  to  the  jury  upon  sufficient  evidence 
the  two  degrees  of  murder.  But  it  does  not 
follow  that  because  mtu'der  may  be  com- 
mitted by  means  of  a  set-gun  the  defendant 
may  escape  with  a  lighter  punishment  than 
for  manslaughter  in  the  second  degree  where 
all  the  elements  necessary  to  constitute  the 
offense  of  setting  a  gun  under  sec.  4394, 
8tats.,  are  proved,  and  death  is  caused  by 
the  discharge  of  such  gun. 

Whether  punishment  in  case  of  death  by  a 
set-gun  could  in  any  case  be  reduced  below 
manslaughter  in  the  second  degree  we  need 
not  here  determine,  for  we  are  convinced  that 
upon  the  undisputed  facts  in  the  Instant  case 
the  Court  below  was  clearly  right  in  refusing 
to  submit  a  lower  degree  of  manslaughter  or 
homicide.    The  statute  provides: 

"Section  4394.  Any  person  who  shall  set 
or  fix  in  any  manner  whatever  any  gun, 
pistol  or  other  firearm,  or  any  spring  gun 
for  the  purpose  of  killing  game  of  any  kind 
by  coming  in  contact  therewith  or  with  any 
string,  wire  or  other  contrivance  attached 
thereto,  by  which  the  same  may  be  dis- 
charged, or  for  any  other  purpose,  shall  be 
punished  by  imprisonnient  in  the  state  prison 
not  less  than  six  months  nor  more  than  three 
years;  and  if  the  death  of  any  person  is 
caused  thereby  he  shall ,  be  deemed  guilty  of 
manslaughter  in  the  second  degree.'^ 

It  is  argued  that  the  evidence  shows  that 
the  gun  was  set  to  protect  property  and 
frighten  boys  who  were  likely  to  enter  the 
premises  for  the  purpose  of  stealing  apples, 
and  that  such  purpose  does  not  fall  within 
the  provisions  of  the  above  section.  The  stat- 
ute applies  to  setting  a  gun  for  the  purpose 
of  [19]  killing  game,  "or  for  any  purpose/' 
Setting  a  gun  to  frighten  boys  is  within  the 
terms  of  the  statute. 

It  is  plain  that  the  object  of  the  legislature 
in  passing  this  statute  was  to  prevent  the 
aetting  of  guns  which  might  inflict  injuries 
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and  be  dangerous  to  life  or  limb,  and  in  case 
persons  violating  the  statute  thereby  caused 
the  death  of  a  human  being  they  should  be 
held  guilty  of  manslaughter  in  the  second 
degree,  though  the  gun  was  set  for  an  inno- 
cent purpose.    The  statute  forbids  the  setting 
of  a  gun  for  the  purpose  of  killing  game,  "or 
for  any  other  purpose.*'     The  intent  of  the 
legislature  was  to  prevent  the  setting  of  guns 
generally.    The  words  "or  for  any  other  pur- 
pose" were  evidently  not  intended    to    have 
their  general  meaning  disassociated  from  the 
context  of  the  statute,  because  such  a  mean- 
ing would  include  intentional  and  all  other 
felonies  killing  of  a  human  being,  which  ilxi ' 
legislature  manifestly  did  not  contemplate. 
Reading  the  words  "or  for  any  other  purpose" 
in  their  connection  with  the  other  parts  of 
the  statute,  their  meaning  naturally  is  to  be 
construed  as  if  it  read  "for  any  other  similar 
purpose,"    that    is,    a    purpose    other    than 
where  there  was  a  design  to  effect  the  death 
of  or  physical    injury    to    another,    or    the 
wrongful  destruction  of  property,  as  well  as 
where  a  gun  was  set  with  a  purpose  evincing 
a  depraved  mind  r^ardless    of    danger    to 
human  life.     In  these  latter  cases,  if  death 
results  from  the  setting  of  the*  gun  the  kill- 
ing '  would  come  within  the  law  regulating 
homicides,  but  where  such  death  is  not  one 
of    these,    then    the  statute  makes  it  man- 
slaughter in  l^e  second  degree  and  it  cannot 
be  less.    So  if  the  defendant  merely  purposed 
to  frighten  boys,  and  that  was  an  innocent 
purpose,  then  he  was  guilty  of  manslaughter 
in  the  second  degree  aiid  could  riot  be  con- 
victed of  a  lesser  offense. 

The  court  below  proceeded  upon  the  theory 
that  if  the  jury  failed  to  find  the  defendant 
guilty  of  a  hi]|^her  degree  of  offense  than  that 
prescribed  by  sec.  4394,  Stats.,  he  should  be 
convicted  [20]  of  manslaughter  in  the  secorid 
degree  as  prescribed  by  the  statute.  In  this 
view  we  think  the  court  was  correct.  The 
evidence  is  undisputed  that  the  defendant 
was  at  least  guilty  of  manslaughter  in  the 
second  degree  as  prescribed  by  sec.  4394,  and 
therefore  it  was  not  error  to  refuse  to  sub- 
mit to  the  jury  a  lower  degree  of  manslaugh- 
ter  or  homicide. 

The  evidence  shows  that  the  defendant  de- 
.liberately  set  the  gun,  he  says,  to  frighten 
boys  coming  into  the  orchard  to  steal  apples. 
But  it  was*  to  set  as  to  discharge  its  contents 
into  any  person  going  to  the  apple  tree  and 
coming  in  contact  with  the  wire  attached  to 
the  trigger  of  the  gim. 

Counsel  for  defendant  content  that  the  de- 
fendant had  a  right  to  set  the  gun  for  the 
purpose  of  protecting  his  property,  if  there^ 
was  no  intent  to  commit  any  offense.  But  the 
statute  makes  the  setting  of  the  gun  an  of- 
fense regardless  of  whether  it  was  set  with 
intent    to    do    injury    to    another    or    not. 
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Counsel  complain  of  the  following  parts  of 
the  charge: 

*1f  you  should  have  a  reasonable  doubt 
from  the  evidence  in  this  case  that  the  de- 
fendant did  not  intend  to  kill  any  human 
being  by  means  of  the  gun  and  apparatus 
which  he  set  in  his  orchard,  and  if  you  should 
also  have  a  reasonable  doubt  that  the  act  of 
setting  the  gun  and  adjusting  the  apparatus 
did,  under  all  the  circumstances  in  which  the 
defendant  acted,  constitute  an  act  imminent- 
ly dangerous  to  others  and  evincing  a  de- 
praved mind  regardless  of  human  life,  and 
should  believe  from  the  evidence  that  the  de- 
fendant intended  only  to  frighten  persons 
who  might  come  into  his  orchard,  yet  that  he 
nevertheless  produced  the  death  of  George 
Kramer,  then  you  should  find  the  defendant 
guilty  of  manslaughter  in  the  second  de- 
gree." 

**Upon  the  undisputed  facts  in  this  case  it 
is  clear  that  the  defendant  is  guilty  of  some 
crime,  and  it  is  for  the  jury  to  determine  of 
which  crime  he  is  guilty." 
I  ''It  was  unlawful  for  the  defendant  to  set 
and  fix  the  gun  in  question  loaded,  cocked, 
and  adjusted  with  the  apparatus  for  firing 
the  same  in  the  manner  and  place  in  which 
he  admits  he  did  set  and  fix  it,  and  if  by  so 
setting  and  fixing  the  gun  in  question  he  pro- 
duced the  death  of  Qeorge  Kramer  in 
[21]  the  manner  in  which  has  been  testified 
to  on  this  trial,  then  tlie  defendant  is  guilty 
of  some  degree  of  murder  or  manslaughter." 

"If  the  defendant  set  and  fixed  and  adjust- 
ed the  gun  in  question  solely  for  the  purpose 
of  scaring  away  trespassers  and  without  in- 
tent to  physically  injure  them,  he  thereby 
committed  a  crime  under  this  statute,  and  if 
he  thereby  produced  the  death  of  a  human 
being  .the  crime  was  so  much  more  serious. 
If  in  setting,  fixii^,  and  adjusting  said  gun 
and  apparatus  he  intended  to  kill  any  human 
being  or  to  seriously  injure  any  human  being, 
that  is,  do  him  great  bodily  harm,  then  the 
defendant,  in  causing  the  death  of  George 
Kramer  by  means  of  said  gun  and  apparatus, 
became  guilty  of  some  degree  of  murder  or 
manslaughter." 

''fiut  the  facts  in  this  case,  in  any  view  of 
them,  forbid  the  conclusion  that  the  killing  of 
George  Kramer  by  the  set-gun  in  question 
was  either  justifiable  or  excusaJile." 

"The  jury  have  the  power,  if  they  see  fit, 
to  acquit  the  defendant  of  all  crime,  but  in 
case  you  should  do  so  you  would  disregard 
the  undisputed  facts  and  the  law  applicable 
to  this  case." 

There  was  no  prejudicial  error  in  the  parts 
of  the  charge  complained  of.  Ttie  undis- 
puted evidence  shows  that  the  defendant 
violated  the  statute  in  setting  the  gun.  The 
learned  trial  judge  below  in  charging  the 
jury  said: 


"A  large  share  of  the  facts  involved  in  this 
case  are  not  in  dispute.  It  has  been  proved 
without  dispute  that  on  August  24,  1913, 
about  noon,  George  Kramer,  a  young  man  in 
the  eighteenth  year  of  his  age,  while  on  the 
premises  of  the  defendant,  William  Schmidt, 
in  this  county,  and  in  an  orchard  on  said 
premises,  came  in  contact  with  a  wire 
stretched  horizontally  a  little  above  the 
ground  and  thereby  discharged  a  loaded  shot 
gun  which  had  be^  set  and  affixed  to  stakes 
in  the  orchard  and  received  a  large  share  of 
the  contents  of  said  loaded  gun  in  his  left 
thigh  between  the  knee  and  the  hip  and  in 
his  left  arm,  above  and  below  the  elbow,  and 
thereby  he  was  seriously  wounded;  that  with- 
out ever  recovering  therefrom  the  said  George 
Kramer  died  on  or  about  November  4,  1913, 
and  that  the  primary  cause  of  his  death  were 
the  gunshot  wounds  in  question;  that  the  de- 
fendant Schmidt  had  two  [22]  days  before 
the  shooting  loaded  said  gun,  taken  it  to  said 
orchard,  and  set  and  fixed  the  same  in  place 
in  the  orchard  where  it  was  at  the  time  when 
it  was  discharged  and  fixed  and  adjusted  a 
wire  or  wires  extending  from  the  trigger  of 
the  gun  for  a  considerable  distance  so  ad- 
justed that  contact  with  the  wire  would  pull 
the  trigger  and  cause  the  discharge  of  the 
gun ;  and  that  said  gim  was  partly  concealed 
where  it  was  set  by  means  of  three  old  wash 
boilers  set  up  at  the  sides  and  above  as  de- 
scribed in  the  evidence." 

This  is  a  fair  statement  of  the  evidence 
upon  the  points  covered.  In  addition  to  this 
there  was  evidence  of  malice,  deliberation,  de- 
pravity of  mind  evincing  disregard  for  hu- 
man life,  and  intent  to  injure  whoever  might 
enter  the  orchard  for  the  purpose  of  stealing 
apples.  Under  these  circumstances  there  was 
ample  evidence  to  support  the  verdict  of  the 
jury  under  sec.  4339,  Stats.,  which  provides: 

"Such  killing,  when  perpetrated  by  any  act 
imminently  dangerous  to  others  and  evincing 
a  depraved  mind,  regardless  of  human  life, 
without  any  premeditated  design  to  effect 
the  death  of  the  person  killed  or  of  any 
human  being,  shall  be  murder  in  the  second 
degree." 

And  the  evidence  being  undisputed  that  de- 
fendant was  guilty  of  manslaughter  in  the 
second  degree  under  sec.  4394,  Stats.,  there 
was  no  error  in  the  charge  in  that  r^^rd. 
Cupps  V.  State,  120  Wis.  504,  522,  97  N.  W\ 
210,  98  N.  W.  546,  102  Am.  St.  Rep.  996. 

Error  is  assigned  because  the  court  below 
denied  a  new  trial.  It  is  argued  that  the 
evidence  was  not  sufficient  to  support  the 
verdict.  We  have  heretofore  referred  to  the 
evidence  and  a  recital  of  it  at  length  would 
serve  no  useful  purpose.  Under  this  head 
counsel  for  defendant  discuss  the  alleged 
error  in  the  charge  relating  to  manslaughter 
in  the  second  degree  and  insist  that  the  jury 
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must  have  been  prejudiced  thereby.  As  be- 
fore observed,  the  charge  in  this  respect  was 
correct,  and  how  it  could  have  prejudiced 
the  jury  are  unable  to  see. 

Error  is  also  assigned  because  the  court 
refused  to  charge  [23]  on  excusable  homicide 
and  manslaughter  in  the  fourtli  degree.  Suf- 
ficient has  already  been  said  to  show  that 
there  was  no  error  in  this  regard. 

The  undisputed  evidence  showing  that  the 
defendant  was  at  least  guilty  of  manslaugh- 
ter in  the  second  degree  under  sec.  4394, 
Stats.,  there  was  no  error  in  refusal  to  charge 
on  a  lower  degree  of  offense.  We  are  unable 
to  see  that  there  was  any  error  in  the  charge 
or  refusal  to  charge. 

We  have  carefully  examined  the  record  and 
find  no  grounds  for  a  new  trial.  The  record 
shows  that  the  case  was  carefully  tried  by  the 
learned  judge  below  and  fairly  submitted  to 
the  jury,  and  we  discover  no  prejudicial  er- 
ror in  the  record. 

By  the  Court. — The  judgment  is  affirmed. 

TiMLiK,  J.  {dUtenting) . — ^I  think  that  un- 
der the  maxim  "ejusdem  generis^*  the  words 
*'or  for  any  other  purpose*'  found  in  the  set- 
gun  statute  <sec.  4394)  must  be  limited  to 
purposes  similar  to  "the  purposes  of  killing 
game."  The  purpose  of  killing  game  in  the 
proper  season  is  not  an  unlawful  or  crimi- 
nal purpose.  Out  of  season  it  is  unlawful 
and  at  no  time  is  it  a  felonious  purpose. 
But  the  "other  purpose"  mentioned  in  the 
statute  is  not  by  this  maxim  of  construction 
required  to  be  exactly  like  the  purpose  of 
killing  game,  but  only  a  purpose  of  the  same 
class,  genus,  or  family  of  purposes.  The  domi- 
nant purpose  of  killing  game  with  a  set-gun 
is  either  to  gain  ownership  of  the  hide  and 
carcass  or  to  protect  crops  or  domestic 
animals  against  the  depredations  of  game 
animals.  Both  of  these  purposes  may  con- 
cur. The  one  is  to  acquire  property,  the 
other  to  protect  property  already  acquired. 
To  protect  the  cabbage  patch  against  deer, 
the  corn  field  against  raccoons,  the  wheat 
field  against  domestic  animals,  or  the  chick- 
ens and  ducks  against  foxes,  mink,  and  otters, 
or  the  apple  crop  against  boys,  are  purposes 
of  a  similar  kind,  if  there  is  no  intention  to 
do  bodily  injury  to  the  boys.  The  law  re- 
lating to  set-guns  is  well  collected  in  the 
notes  to  State  v.  Barr,  [24]  11  Wash.  481, 
39  Pac.  1080,  48  Am.  St.  Rep.  890,  29  L.R.A. 
154.  Under  our  statute,  if  the  accused  set 
the  gun  for  any  of  the  purposes  above  men- 
tione<l  and  if  the  death  in  question,  although 
not  intended,  was  Caused  by  his  act  in  so 
doing,  he  would  be  guilty  of  manslaughter  in 
the  second  degree.  But  here  there  are  two 
questions  of  fact  involved:  (1)  W*ith  what 
intent  was  the  gun  set?  (2)  Was  the  death 
of  the  boy  caused  by  setting  the  gun  or  did 
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it  result  from  some  intervening  cause?  (He 
was  injured  August  24,  1913,  and  died  of  a 
hemorrhage  from  the  wound  November  4, 
1913.)  llie  proper  construction  of  this  stat- 
ute is  that  it  elevates  all  homicides  resulting 
from  a  set-gun,  where  no  homicide  is  intend- 
ed, to  manslaughter  in  the  second  degree. 
But  where  a  gun  is  set  fpr  a  felonious  pur- 
pose and  homicide  results,  the  graver  crime 
is  not  by  this  statute  reduced  to  manslaugh- 
ter in  the  second  degree. 

The  accused  was  charged  with  murder  in 
the  first  degree  and  convicted  of  murder  in 
the  second  degree.  Here  questions  of  fact 
were  also  involved.  Among  other  instruc- 
tions the  court  gave  the  following  to  the 
jury: 

"Upon  the  undisputed  facts  in  this  case  it 
is  clear  that  the  defendant  is  guilty  of  some 
crime  and  it  is  for  you  to  determine  of  which 
crime  he  is  guilty.  .  .  .  But  the  facts  in 
this  ease,  in  any  view  of  them,  forbid  the  con- 
clusion that  the  killing  of  George  Kramer  by 
the  set-gun  in  question  was  either  justifiable 
or  excusable.  .  .  .  The  jury  have  the 
power,  if  they  see  fit,  to  acquit  the  defendant 
of  all  crime,  but  in  case  you  should  do  so 
you  would  disregard  the  undisputed  facts  and 
the  law  applicable  to  this  case." 

This  jury  had  been  sworn  according  to  sec. 
4692,  Stats.,  to  "well  and  truly  try  the  issue 
between. the  state  of  Wisconsin  and  the  de- 
fendant, .  .  .  according  to  evidence." 
To  me  the  above  instructions  are  equivalent 
to  directing  a  verdict  of  guilt}'.  True,  th€^ 
court  gives  the  jury  the  alternative  of  com- 
mitting perjury,  that  is,  disregarding  the  un- 
disputed facts  and  the  law  applicable  to  the 
case,  if  they  choose.  If  it  is  to  be  the  law 
of  this  state  that  a  trial  judge  may  direct  a 
jury  to  [25]  bring  in  a  verdict  of  guilty  in 
a  criminal  case,  so  be  it.  But  until  it  is 
authoritatively  decided  that  a  judge  may  do 
so  I  cannot  bring  myself  to  approve  the  fore- 
going instructions  upon  any  pretense  that 
they  are  not  the  equivalent  of  directing  a 
verdict  of  guilty.  I  think  the  judgment 
should  be  reversed  and.  a  new  trial  awarded. 


NOTE. 

In  construing  a  statute  providing  that  ''any 
person  who  shall  set  or  fix  in  any  manner 
whatever  any  gun,  pistol  or  other  firearm, 
or  any  spring  gun  for  the  purpose  of  killinjr 
game  of  any  kind  by  coming  in  contact  there- 
with or  with  any  string,  wire  or  other  con- 
trivance attached  thereto,  by  which  the  same 
may  be  discharged,  or  for  any  other  purpose, 
shall  be  punished,"  the  reported  case  holds 
that  the  setting  of  a  gun  to  frighten  boyn 
is  clearly  embraced  by  the  words  "or  for  any 
other  purpose,"  and  that,  when  read  in  con- 
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nection  with  the  other  parts  of  the  statute, 
their  meaning  is  to  be  construed  as  if  it 
read  "for  any  other  similar  purpose."  An 
exhaustive  discussion  of  the  cases  construing 
the  word  "any"  as  used  in  various  phrases, 
will  be  found  in  the  note  to  State  v.  Kansas 
City,  reported  ante,  this  volume,  at  page  1. 
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West  Virginia  Supreme  Court  of  Appeals — 
November  25,  1913. 

73  W,  Va,  281;  80  S,  E.  361. 

Ezeoutors  and  Administrators  —  Ao« 
tioBs  —  AIleeatioB  of  ReprosontatiTO 
Capaoity. 

A  declaration  by .  an  administrator,  suing 
as  such,  upon  a  cause  of  action  accruing  to 
his  intestate  in  his  lifetime,  which  fails  to 
aver  that  plaintiff  was  appointed  and  quali- 
fied as  such  administrator,  is  bad  on  de- 
murrer. 

[See  note  at  end  of  this  case.] 

Aotion  OB  CoBtraet  of  Deceased  — 
Peadins* 

Such  a  declaration  in  assumpsit  upon  a 
note  payable  to  his  intestate,  and  past  due  at 
his  death,  need  not  aver  a  promise  to  the  ad- 
ministrator. It  is  sufficient  to  aver  a  promise 
to  his  intestate  and  a  breach,  by  nonpayment 
to  either  his  intestate  or  himself. 

Appraisement  —  Assess  Not  irithin  Re- 
qnirement. 

Section  12,  c.  66,  Acts  1907,  respecting  the 
appraisement  of  notes,  bonds,  ana  evidences 
of  debt, ,  owned  by  a  decedent  at  the  time 
of  his  death,  does  not  apply  to  evidences  of 
debt  not  taxable  in  this  state,  owned  by  a 
nonresident  at  the  time  of  his  death,  and 
sent  to  an  attorney  in  this  state,  by  his 
personal  representative,  for  suit  thereon 
against  the  debtor  who  resides  here. 

Bills  and  Notes  —  Actions  —  I<o8s  of 
Note. 

When  it  is  proven  that  a  note  declared  on 
has  subsequently  been  lost,  secondary  evidence 
of  its  contents  is  admissible. 
San^e 

Loss  of  a  note,  occurring  after  it  has 
been  declared  on,  does  not  abate  the  suit  or 
require  amendment  of  pleadings. 

Same. 

A  court  of  law  has  jurisdiction  of  an  ac- 
tion to  recover  upon  a  lost  note,  when  it  is 
clearly  established  that  plaintiff  had  title  to 
such  note  and  that  its  loss  occurred  after  it 
became  payable. 

(Syllabus  by  court.) 

9  ■ 

Error  to  Circuit  Court,  Mason  county. 


Action  on  promissory  note.  John  P. 
Austin,  plaintiff,  and  John  Calloway,  defend- 
ant. Judgment  for  plaintiff.  Defendant 
brings  error.  The  facts  are  stated  in  the- 
opinion.    Rxvebsed. 

Somerville   d   8omerville   for    plaintiff'   in. 
error. 

J.  E,  Beller  and  8,  P.  Bell  for  defendant 
in   error. 

[232]  Williams,  J. — John  P.  Austin,, 
sheriff  of  Mason  county  and  as  such  adminis- 
trator  of  Lucy  Stallard,  deceased,  recovered  a 
judgment  against  John  Calloway  for  $173.46, 
and  he  was  awarded  this  writ  of  error  there- 
to. The  action  was  upon  a  note  dated  16th 
October,  1907,  and  payable  to  plaintiff's  in* 
testate  one  day  after  date,  6igned  John  Ca11o> 
way.  Defendant  demurred  and  pleaded  non 
est  factum  and  non  assumpsit.  The  de- 
murrer was  overruled  and  on  the  issues  of 
fact  the  jury  found  for  plaintiff.  A  number 
of  errors  are  assigned.  First,  that  it  was 
error  to  overrule  the  demurrer  to  the  original 
declaration.    The  grounds   of   demurrer   are 

(1)  that  the  declaration  does  not  aver  that 
plaintiff   was   appointed    admin i^rator,   and 

(2)  that  it  does  not  aver  a  promise  made  to 
plaintiff.  While  it  appears  from  the  form 
of  the  declaration  that  plaintiff  sues  in  a 
representative  capacity,  the  declaration  does 
not  aver  the  fact  of  plaintiff's  appointment 
and  qualification  as  administrator.  Such  an 
averment  was  necessary  in  order  to  show  his 
authority  to  bring  the  action.  The  rule  is 
laid  down  in  8  £nc.  PI.  k  Pr.  665,  as  follows: 
'*In  a  suit  by  an  executor  or  administrator  in 
his  representative  capacity,  the  plaintiff 
should  allege  in  a  direct  or  issuable  form 
that  he  is  executor  or  administrator  and  that 
he  brings  the  suit  in  his  representative  ca- 
pacity." The  action  is  upon  a  note  which  be- 
came due  in  the  lifetime  of  plaintiff's 
interstate,  and  therefore,  the  personal  rcpre- 
sentSftive  only  can  bring  an  action  on  it.  Tlie 
declaration  in  such  case  should  aver  the  fact 
of  plaintiff's  appointment  and  qualification,, 
else  it  will  be  held  bad  on  demurrer.  '^A 
declaration  by  an  executor  or  administrator 
upon  a  cause  which  can  be  maintained  only 
in  a  representative  capacity,  and  which  does 
not  contain  a  sufficient  averment  of  that  ca- 
pacity,  is  bad  on  'demurrer."  Foster  v.  Adler, 
84  111.  App.  654;  Collins  v.  Ayers,  13  HI.  358. 

In  discussing  the  sufficiency  of  the  com- 
plaint by  an  administrator,  which  was  ob- 
jected to  on  the  ground  that  it  did  not  suf- 
iiciently  allege  plaintiff's  appointment  as 
administrator,  the  supreme  court  of  ^finne* 
sota,  in  the  case  of  Chamberlain  v.  Tiner,  31 
Minn.  372,  18  N.  W.  97,  says:  "It  is  not 
now  necessary,  as  formerly,  to  make  profert 
of  letters  testamentary  [233]  or  of  admin  is- 
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tration.  But  it  is  necessary  for  a  plaintiff 
who  sues  as  executor  or  administrator  to  al- 
l^e  in  a  direct  and  issuable  form  that  he  is 
such.  This  properly  should  be  done  by  al- 
leging that  he  is  executor  or  administrator 
by  virtue  of  letters  issued  by  a  probate  court 
of  some  county,  giving  the  name  of  the  court 
and  the  term  at  which  the  letters  were 
granted/' 

''When  a  party  sues,  as  executor,  etc.,  there 
must  be  a  substantial  averment  in  the  plead- 
ings, showing  that  he  sues  in  his  representa- 
tive capacity,  and  nothing  by  intendment  can 
be  taken  to  supply  the  want  of  such  an  alle- 
gation."    Sabin  v.  Hamilton,  2  Ark.  485. 

In  Judah  v.  Fredericks,  57  Cal.  369,  the 
complaint  was  held  bad  on  demurrer  for  fail- 
ure to  properly  aver  plaintiff's  official  char- 
acter. The  following  cases  are  also  directly 
in  point.  Pelletreau  v.  Eathbone,  1  N.  J.  Eq. 
331;  State  v.  Matson,  38  Mo.  489;  Sheldon  v. 
Hoy,  11  How.  Pr.  (N.  Y.)  11;  Rowan  v.  Lee, 
3  J.  J.  Marsh.  (Ky.)  97;  Smith  v.  Zimmer- 
man, 29  Mo.  App.  249;  Otto  v.  Regina 
Music-Box  Co.  87  Fed.  510  (Circuit  Court 
for  District  of  New  Jersey) ;  Wilson  v.  Hall, 
13  Tex.  Civ.  App.  489,  36  S.  W.  327. 

At  the  common  law  it  was  not  only  neces- 
sary for  a  plaintiff,  suing  in  a  representative 
capacity,  to  aver  his  appointment  and  qualifi- 
cation as  such  persona]  representative,  but 
also  to  make  profert  of  letters  testamentary, 
or  of  letters  of  administration.  This  latter 
requirement,  however,  has  been  iibolished  both 
in  England  and  in  the  two  Virginias.  8 
Rob.  Prac.  256;  5  Rob.  Prac.  35;  Sec.  33, 
Ch.  125,  Code  1906.  But  this  statute  dis- 
pensing with  the  necessity  of  making  profert 
of  commission  of  administration  or  letters 
testamentary  does  not  avoid  the  necessity  of 
plaintiff's  averring  his  appointment  and 
qualification  as  such  personal  representative. 
If  the  defendant  in  this  esse  had  not  de- 
murred, his  pleas  to  the  general  is^ue  might 
have  operated  as  an  admission  of  plaintiff's 
capacity  to  sue,  under  authority  of  the  case 
of  McDonald  v.  Cole,  46  W.  Va.  186?,  32  S.  E. 
1033,  and  the  authorities  cited  in  the  opin- 
ion at  page  187,  to  which  we  add  8  Enc.  PI.  & 
Pr.  673.  McDonald  v.  Cole,  sUpra,  holds  that 
the  capacity  of  plaintiff  who  sues  as  adminis- 
trator or  executor  can  be  put  in  issue  only 
by  the  plea,  ne  unquea  administrator, 
[234]  or  executor.  But  the  rule  there  dis- 
cussed we  understand  to  apply  even  when 
capacity,  which  is  an  issuable  matter,  has 
been  properly  averred.  That  case  does  not 
decide  that  such  an  averment  is  not  neces- 
sary; it  only  decides  that  a  plea  of  ne  ungues 
alone  can  raise  an  issue  as  to  the  averment 
when  made,  and  that  a  general  plea  admits 
plaintiff's  authority  to  sue.  But  in  the 
present  case  the  sufficiency  of  the  declaration 
is  challenged  by  demurrer,  and  we  see  that 
Ann.  Cas.  1916B.- 
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a  material  averment  is  omitted  from  it. 
Capacity  had  not  been  averred  and  therefore 
a  plea  ne  ungues  was  unnecessary;  the  omis- 
sion was  properly  taken  advantage  of  by  de- 
murrer. We  find  also  in  the  form  books 
that  the  form  of  a  declaration  by  a  personal 
representative,  for  a  cause  of  action  arising 
during  intestate's  lifetime,  contain  an  aver- 
ment as  to  his  appointment  and  qualification 
as  such  personal  representative.  Gregory's 
Forms,  Nos.  21  and  136,  pages  22  and  272; 
4  Min.  Inst.  1697;  Rob.  Forms,  415. 

The  cause  of  action  arose  in  the  lifetime  of 
plaintiff's  intestate,  and  therefore  it  was  not 
necessary  for  plaintiff  to  allege  a  promise 
made  to  himself.  He  does  allege  a  promise 
made  to  his  Intestate  and  a  breach  of  that 
promise  in  her  lifetime,  and  he  also  alleges 
a  continuation  of  t^at  breach  by  failure  to 
make  payment  to  him  as  her  administrator. 
In  this-  respect  the  declaration  is  good. 

It  is  urged  that  judgment  should  not  have 
been  rendered  <m  the  note  because  it  was  not 
appraised.  Section  12  of  Chapter  56,  Acts 
1907,  provides  for  the  appraisement  of  notes, 
bonds  and  evidences  of  debt  owned  by  a  de- 
cedent at  the  time  of  his  death,  and  further 
provides  that  no  judgment  shall  be  rendered 
upon  such  note,  bond  or  evidence  of  debt  un- 
less and  until  the  same  shall  be  first  shown 
to  have  been  listed  by  the  appraisers.  The 
note  in  question  not  having  been  appraised, 
it  is  contended  that  the  statute  forbids  the 
rendition  of  judgment  on  it.  But  we  do  not 
think  the  note  in  this  case  falls  within  the 
purview  of  the  statute;  which  was  passed 
in  aid  of  the  taxing  power  of  this  state,  and 
for  the  purpose  of  compelling  persons  to  list 
their  intangible  property,  such  as  notes, 
bonds,  etc.,  for  taxation.  The  statute  was 
clearly  not  intended  to  forbid  the  rendering 
of  judgments  upon  notes  held  by  nonresi- 
dents and  not  taxable  in  the  [236]  state  of 
Wecrt  Virginia.  Plaintiff's  intestate  was,  at 
the  time  of  her  death  and  had  been  for  years 
prior  thereto,  a  resident  of  the  state  of  Ken- 
tucky. The  note  was  not  then  taxable  in  this 
state.  Its  situs  was  the  payee's  domicil  at 
the  ,time  of  her  death,  and  it  was  only  sent 
to  this  state  for  the  purpose  of  collection  be- 
cause the  obligor  lived  here.  In  such  case 
there  could  be  no  reason  for  requiring  the 
note  to  be  appraised  in  this  state,  and  the 
statute  was  not  intended  to  apply  in  such 
case.  Other  parts  of  the  statute  clearly  indi- 
cate that  it  relates  to  property  that  is  sub- 
ject to  a  tax  as  provided  by  cbapter  33,  Code 
of  West  Virginia. 

After  suit  was  brought  plaintiff's  attorney 
sent  the  note  to  the  attorney  in  Kentucky 
representing  the  administrator  of  Lucy 
Sl^llard  in  that  state  for  the  purpose  of 
proving  its  due  execution  by  defendant,  by 
witnesses    in    Kentucky    whose    depositions 
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were  to  be  taken,  and  which  were  thereafter 
taken  and  used  as  evidence  in  the  trial  of 
the  case.  The  note  appearing  to  have  been 
lost,  the  court  permitted  a  copy  of  it  to  be 
used  as  evidence  over  the  objection  of  de- 
fendant, and  this  is  assigned  as  error.  Its 
loss  is  accounted  for  by  proof  of  the  follow- 
ing facts.  After  the  depositions  were  taken 
they  were  sealed  and  addressed  to  the  clerk  of 
the  circuit  court  of  Mason  county  as  regis- 
tered mail;  but,  at  the  request  of  the  West 
Virginia  attorney,  the  note  was  not  filed  as 
an  exhibit  with  the  depositions,  and  was 
mailed  to  him  in  a  separate  envelope,  not  as 
registered  matter.  That  night  the  post  office 
burned,  and  all  the  letters  were  destroyed,  ex- 
cept registered  matter  which  the  postmaster 
had  placed  in  an  iron  safe.  This  is  sufficient 
accounting  for  the  loss  of  the  note  to  make 
secondary  proof  admissible.  Before  sending 
the  note  to  Kentucky,  plaintiff's  attorney  had 
made  a  copy  of  it.  His  testimony  shows  that 
the  copy  is  an  exact  copy  of  the  original.  In 
view  of  these  facts  it  was  not  error  to  admit 
the  copy  of  the  note  as  evidence.  Secondary 
evidence  is  admissible  when  primary  evidence 
is  not  to  be  had.  Snyder  v.  Charleston,  etc. 
Bridge  Co.  65  W.  Va.  1,  63  S.  E.  616,  131 
Am.  St.  Rep.  947. 

It  was  not  error  to  admit  the  depositions 
of  witnesses  taken  to  prove  defendant's  hand- 
writing. Some  of  them  had  received  letters 
from  defendant,  had  seen  him  write  and  were 
well  acquainted  with  his  handwriting.  One 
or  two  others,  however,  [236]  based  their 
opinions  upon  a  comparison  of  the  hand- 
writing in  the  body  of  the  note  and  the  signa- 
ture thereto,  with  the  handwriting  of  other 
papers  exhibited  to  them  at  the  time  their 
depositions  were  taken.  Defendant  admitted 
that  the  papers  with  which  they  compared 
the  note  were  actually  written  by  him.  One 
of  those  papers  purported  to  be  a  will  made 
by  defendant  in  favor  of  plaintiff's  intestate, 
who  was  his  aunt;  and  the  other  is  a  letter 
written  by  him  to  J.  T.  Smith,  her  Kentucky 
administrator.  One  of  such  witnesses  was 
the  attorney  who  represented  the  Kentucky 
administrator  and  the  other  was  the  notary 
public  before  whom  the  depositions  were 
taken,  who  had  also  served  a  term  of  office 
as  clerk  of  the  circuit  court  of  Letcher 
county,  Kentucky.  They  were  competent 
witnesses,  and  the  jury  had  to  judge  of  the 
value  of  their  testimony. 

It  is  urged  that  no  issues  were  joined  on 
the  pleas  to  the  supplemental  declaration, 
filed  by  permission  of  the  court,  setting  up 
the  subsequent  loss  of  the  note.  This  point  is 
not  material.  The  loss  of  the  note,  occurring 
after  the  declaration  had  been  filed  and 
depositions  of  witnesses  taken  to  prove  its 
due  execution,  did  not  call  for  the  filing  of  a 
supplemental  declaration.    Proof  of  the  loss. 


justified  the  admission  of  secondary  evidence 
to  prove  the  averments  of  the  declaration, 
and  no  additional  averment  was '  needed. 
There  was  no  occasion  to  change  the  char- 
acter of  the  action  from  one  upon  an  exist- 
ing note  to  one  upon  a  lost  note.  The  loss  of 
the  note  did  not  abate  the  suit.  It  was  over- 
due when  it  was  lost  and  no  indemnity  was 
necessary.  Defendant  cannot  be  prejudiced 
by  the  failure  to  produce  it.  A  judgment 
against  him  in  this  action  would  be  a  bar  to 
any  future  action  on  the  note,  by  any  per- 
son whomsoever.  But  if  it  had  not  been 
clearly  proven  that  it  was  overdue  when  lost, 
then,  it  being  negotiable  under  the  new  ne- 
gotiable instruments  act,  defendant  might 
have  had  good  reason  to  complain  of  its  non- 
production.  But  in  view  of  the  facts  proven, 
it  is  clear  that  a  judgment  ^^inst  defendant 
could  be  pleaded  in  bar  of  any  future  action 
on  said  note.  As  apropos  to  this  question, 
see  also  Campbell  v.  Myers,  72  W.  Va.  428, 
78  S.  E.  671,  48  L.R.A.(N.S.)  648.  If  the 
note  had  been  lost  at  the  time  of  suit,  plain- 
tiff could  nevertheless  have  brought  an  ac- 
tion at  law  for  the  money  due  on  it,  because 
it  is  proven  [237]  to  have  been  past  due  at 
the  time  of  suit,  and  was  lost  after  it  came 
into  the  hands  of  the  payee's  administrator. 
39  Am.  t  Eng.  Eno.  of  Law  (2d  ed.)  566. 
In  such  case  a  court  of  law  luts  jurisdiction, 
no  indemnity  to  defendant  being  necessary. 

For  reasons  herein  given  we  reverse  the 
judgment,  set  aside  the  verdict  and  remand 
the  case  for  a  new  trial,  with  leave  to  plain- 
tiff to  amend  his  declaration. 

Reversed  and  remanded 
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Introductory, 

It  is  the  purpose  of  the  present  note  to 
discuss  the  question  whether,  in  an  action 
brought  by  an  executor  or  administrator  as 
such,  it  is  necessary  for  him  to  all^e  that 
he  sues  in  his  representative  capacity.  Cases 
wherein  the  sufficiency  of  such  an  allegation 
has  been  determined  have  been  included,  as 
indirectly  involving  the  necessity  of  the  al- 
legation. 

The  right  of  a  plaintiff  to  amend  his  plead- 
ing so  as  to  change  the  capacity  in  which  he 
sues  from  representative  to  individual,  or 
vice  versa,  is  discussed  in  the  note  to  Hardy 
T.  Woods,  Ann.  Cas.  1916C  398. 

England. 

In  England,  where  a  cause  of  action  ac- 
crues to  a  parson  in  his  lifetime  and  he 
thereafter  dies  testate,  his  executor  must  sue 
thereon  as  such;  but  where  it  accrues  after 
the  testator's  death,  the  executor  may  sue  as 
such  or  not.  Gallant  v.  Bouteflower,  3  Dougl. 
34,  99  Eng.  Rep.  (Reprint)  525;  Bac.  Abr. 
Executors  &  Administrators,  O.  Williams  on 
Executors  k  Administrators,  Pt.  V.  Bk.  I, 
p.  1779;  1  Chit.  Plead.  23. 

If  an  executor  or  administrator  may  sue 
in  his  individual  capacity  the  words  "execu- 
tor" or  "administrator,''  as  used  in  his  plead- 
ing to  denote  his  r^resentative  character, 
without  any  other  sufficient  averment  of  his 
right  to  sue  in  that  character,  may  be  re- 
garded as  a  description  of  the  person  and 
rejected  as  surplusage.  Betts  v.  Mitchell,  10 
Mod.  315,  88  Eng.  Rep.  (Reprint)  744;  Hen- 
shall  V.  Roberts,  5  East  154,  102  Eng.  Rep. 
(Reprint)  1026;  Homsey  v.  Dimocke,  1  Vent. 
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119,  86  Eng.  Rep.  (Reprint)  82.  And  see 
Hollis  v.  Smith,  10  East  293,  103  Eng.  Rep. 
(Reprint)  786. 

In  King  v.  Thom,  1  T.  R.  487,  99  Eng. 
Rep.  (Reprint)  1212,  in  an  action  on  a  bill 
of  exchange  indorsed  to  the  plaintiffs  as  ex- 
ecutors, Aslihurst,  J.,  said:  "There  is  no 
doubt  but  that  this  action  may  be  supported. 
It  must  be  taken  for  granted  that  the  indors- 
er  was  indebted  to  the  testator,  and  to  the 
plaintiffs,  as  executors,  and  so  he  might  in- 
dorse to  the  plaintiffs,  as  such  executors. 
Then  they  held  the  bill,  as  executors,  and, 
upon  the  acceptor's  refusing  to  pay  it,  they 
may  declare  upon  the  right  in  which  they 
hold  it.  No  case  has  been  cited  to  show  that 
this  cannot  be  supported:  and  the  acceptor 
is  not  in  a  worse  condition  than  he  would 
have  been,  if  the  plaintiffs  had  declared 
against  him  in  their  own  right.  They  have 
only  declared  according  to  the  truth  of  the 


ti 


case. 

In  an  action  by  a  special  administrator,  he 
must  aver  the  continued  existence  of  the  fact 
on  which  his  status  depends.  Thus  an  ad- 
ministrator cum  testamento  annexo,  durante 
absentia  of  an  executor,  must  aver  that  the 
executor  is  still  absent.  Hodge  v.  CJlare,  4 
Mod.  14,  87  Eng.  Rep.  (Reprint)  235;  Slater 
V.  May,  6  Mod.  304,  87  Eng.  Rep.  (Reprint) 
1043;  3  Salk  23,  91  Eng.  Rep.  (Reprint) 
668;  2  Ld.  Raym.  1071,  92  Eng.  Rep.  (Re- 
print)   210;    Slaughter   v.   May,   1   Salk   42, 

91  Eng.  Rep.  (Reprint)  42.  So,  an  adminis- 
trator duranto  minor!  aetate,  must  aver  that 
the  person  during  whose  minority  he  is  ad- 
ministrator, is  still  under  age  at  the  time  the 
suit  is  brought.  Slater  v.  May,  6  Mod.  304, 
87  Eng.  Rep.  (Reprint)  1043;  3  Salk  23,  01 
Eng.  Rep.  (Reprint)  668;  2  Ld.  Raym.  1071, 

92  Eng.  Rep.  (Reprint)  210.  And  an  admin- 
istrator pendente  lite,  who  brings  suit,  must 
aver  that  the  contest  continues.  Slater  v. 
May,  6  Mod.  304,  87  Eng.  Rep.  (Reprint) 
1043;  3  Salk  23,  91  Eng.  Rep.  (Reprint) 
668;  2  Ld.  Raym.  1071,  92  Eng.  Rep.  (Re- 
print) 210;  Buckly  v.  Welsh,  3  Keb.  212,  84 
Eng.  Rep.   (Reprint)  682. 

United  States, 

In  the  federal  courts  it  is  held  that  in  a 
suit  on  a  cause  of  action  accruing  during  tlie 
lifetime  of  the  deceased,  an  executor  or  ad- 
ministrator must  aver  in  his  declaration  that 
he  is  such,  in  order  to  maintain  the  action. 
Kane  v.  Paul,  14  Pet.  33,  10  U.  S.  (L.  ed.) 
341 ;  Fugate  v.  Bronaugh,  3  Oanch  C.  C.  65, 
9  Fed.  Ca«.  No.  5,146;  Campbell  v.  U.  S.  33 
a.  CI.  108. 

So,  a  declaration  in  an  action  by  an  ad- 
ministrator on  a  bond  to  his  intestate,  must 
contain  an  averment  that  the  plaintiff  was 
administrator.  Fugate  v.  Bronaugh,  3  Cranch 
C.  C.  65,  9  Fed.  Caa.  No.  5,146. 
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And  in  Campbell  ▼.  U.  S.  13  Ot.  01.  108, 
it  was  held  that  where  a  claimant  sued,  as 
executrix,  on  a  cause  of  action  which  appar- 
ently accrued  in  the  lifetime  of  her  testator, 
her  appointment  as  executrix  and  her  right 
to  maintain  the  action  must  be  showoi 


Alabama, 

In  Alabama,  the  rule  as  to  the  necessity 
that  an  executor  or  administrator  should  sue 
as  such  was  laid  down  in  Lucas  v.  Pittman, 
94  Ala.  616,  10  So.  603,  wherein  the  court 
said:  "There  seems  to  be  uncertainty  and 
confusion  in  the  authorities,  as  to  what  is 
necessary  to  distinguish  when  an  action  is 
brought  in  the  name  of  the  individual,  and 
when  in  his  representative  character.  We 
hold  the  proper  rule  to  be,  that  when  the 
plaintiff's  name  appears  in  the  caption,  fol- 
loM'ed  by  the  words  'administrator,'  'guard- 
ian,' etc.,  and  there  is  no  statement  or  aver- 
ment in  the  body  of  the  complaint  to  indicate 
differently,  the  words  'administrator,'  'guard- 
ian,' etc.  are  mere  words  of  descriptio  per- 
sonae,  that  if  the  name  of  the  plaintiff  in  the 
caption  to  the  complaint  is  followed  by  the 
use  of  such  words  'as  administrator,'  or  'as 
guardian,'  or  'who  sues  as,*  or  words  of  equiv- 
alent import,  these  words  are  sufficient  to 
show  that  the  plaintiff  sues  in  a  representative 
capa^city  when  the  complaint  proceeds  in  the 
usual  form,  such  as,  'the  plaintiff  claims  of 
the  defendant,'  etc.  In  the  latter  case,  the 
words  in  the  complaint,  'the  plaintiff,'  will  be 
referred  to  the  character  of  the  plaintiff  as 
expressed  in  the  caption.  We  further  hold 
that  where  the  words  in  the  caption  are  mere 
words  of  description,  yet  if  in  the  body  of 
the  complaint  there  is  a  sufficient  statement 
or  averment  to  show  that  the  suit  by  plain- 
tiff is  in  his  representative  character,  the 
body  of  the  complaint  must  govern  the  cap- 
tion." 

Thus,  although  the  plaintiff  may  describe 
himself  as  "executor,"  "administrator,"  yet 
if  he  avers  a  right  of  action  as  an  individual, 
which  he  does  not  sufficiently  aver  to  have 
accrued  to  him  in  a  fiduciary  character,  he 
is  to  be  regarded  as  suing  in  his  individual 
capacity,  and  the  superadded  words,  "exec- 
utor," "administrator,"  etc.,  are  to  be  regard- 
ed as  descriptive  of  the  person.  Arrington  v. 
Hair,  19  Ala.  243;  Tate  v.  Shackelford,  24 
Ala.  510,  60  Am.  Dec.  458;  Agee  v.  Williams, 
27  Ala.  644;  George  v.  English,  30  Ala.  582; 
Williams  v.  Moore,  32  Ala.  506;  Ikelhdmer 
v.  Chapman,  32  Ala.  676;  Freeman  v;  Mc- 
Cann,  37  Ala.  714;  Lucas  v.  Pittman,  94  Ala. 
616,  10  So.  608.  And  see  Warren  v.  Rist,  16 
Ala.  686;  Grimm  v.  Grawford,  29  Ala,  623; 
Wyatt  V.  Rambo,  29  Ala.  510,  68  Am.  Dec. 
89 ;  Bryant  v.  Southern  R.  Co.  137  Ala.  488, 


34  So.  562.  Thus  in  Ikelheimer  v.  Chap- 
man, 32  Ala.  676,  in  the  summons  the  plain- 
tiffs were  described  as  "administrators  de 
bonis  non  of  Ellen  Chapman,  deceased."  In 
the  marginal  statement  of  the  names  of  the 
parties  in  the  complaint,  they  were  described 
as  "Evans  &  Portis,  as  administrators,  plain- 
tiffs." In  commencement  of  the  complaint  it 
was  averred  that  "the  plaintiffs,  as  admin- 
istrators de  bonis  n(m,  claim  of  the  defend- 
ant," etc.;  but  the  complaint  did  not 
otherwise  show  that  they  sued  in  their  repre- 
sentative character.  The  court  said:  "The 
judgment  in  this  case  must  be  reversed,  be- 
cause the  words  'administrator,'  in  the  margi- 
nal description  of  the  case  accompanying  the 
complaint,  and  the  words  'as  the  adminis- 
trators de  bonis  non'  in  the  oomplaint,  are 
unmeaning  and  useless,  without  a  statement 
showing  of  what  estate  the  plaintiffs  are  ad- 
ministrators. The  complaint  cannot  be  aid- 
ed by  reference  to  the  summons,  especially 
as  there  is  no  word  of  reference  in  the  com- 
plaint to  the  summons.  ■  The  court  should 
have  regarded  the  complaint  as  by  the  plain- 
tiffs in  their  individual  capacity,  and  charged 
the  jury,  if  they  believed  the  evidence,  to  find 
for  the  defendant."  But  in  Wyatt  v.  Rambo, 
29  Ala.  510,  68  Am.  Dec.  89,  the  court  said: 
"The  declaration  avers,  that  the  plaintiff  was 
possessed  of  the  slaves,  'as  of  his  own  prop- 
erty as  such  administrator  as  aloreiaaid,  and 
being  so  possessed  thereof,'  casually  lost 
them;  that  they  came  to  the  possession  of 
the  defendant,  by  finding;  and  that  the  de- 
fendant, knowing  them  to  be  the  property  of 
the  plaintiff  'as  administrator  as  aforesaid,^ 
did  not  deliver  them  to  him;  and  it  makes 
profert  of  the  letters  of  administration.  This 
case  is  distinguishable  from  those  in  which 
mere  words  of  description,  such  as  adminis- 
trator, governor,  etc.,  succeed  the  name  of 
the  plaintiff  in  the  declaration.  Here,  in  those 
averments  which  constitute  the  gist  of  the  ac- 
tion, the  words  'as  administrator'  are  used, 
clearly  ilidicating  a  cause  of  action  in  the 
plaintiff  in  his  repreBenta;tive  capacity.  The 
declaration,  in  this  particular,  corresponds 
with  the  precedents  in  actions  by  administra- 
tors." And  in  Watson  v.  Collins,  37  Ala.  587,. 
wherein,  in  the  margin  oiF  the  complaint,  the 
plaintiff  was  styled  "administrator  of  the  es- 
tate of  William  Collins,  deceased,"  but  the 
complaint  further  alleged  that  the  slim  sued 
for  would,  when  collected,  *  be  assets  of  the 
aforesaid  estate,  the  allegation  was  held  suf- 
ficient to  show  that  the  suit  was  brought  by 
the  plaintiff  in  his  representative  character.  In 
Curry  v.  Paine,  8  Ala.  154,  wherein  it  ap- 
peared that  the  writ  was  at 'the  suit  of 
Magee,  administrator  of  Goodwin,  and 
against  James  Curry  and  Charles  W.  Gaz- 
zam;  and  the  declaration  was  at  the  suit  of 
Magee,  in  his  own  right,  and  against  Gurry 
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and  Audley  H.  Gazzam,  it  was  held  that  the 
word  ''administrator/'  which  followed  the 
name  Magee  in  the  commencement  of  the  dec- 
laration,  was  a  word  to  which  no  definite 
meaning  could  be  attached,  in  the  connection 
in  which  it  was  found,  that  it  did  not  show 
of  what,  or  of  whose  estate  he  was  adminis- 
trator, and  could  not  even  be  regarded  as 
descriptio  personae,  and  that  therefore  the 
declaration  was  at  the  suit  of  Magee,  indi- 
vidually. See  also  King  v.  Griffin,  6  Ala. 
387. 

However,  it  has  been  held  that  the  charac- 
ter in  which  a  party  sues  must  be  determined, 
not  from  the  description  of  himself  which 
he  gives  in  the  caption  of  the  declaration, 
but  from  the  body  of  the  pleading.  Tate  ▼. 
Shackelford,  24  Ala.  610,  60  Am.  Dec.  488; 
Wyatt  V.  Rambo,  29  Ala.  510,  68  Am.  Dec. 
S9;  Farrow  v.  Bragg,  30  Ala.  261;  Lucas  y. 
Pittman,  94  Ala.  616,  10  So.  603;  Englehart 
V.  Richter,  136  Ala.  562,  33  So.  939;  Bryant 
V.  Southern  R.  Ck>.  137  Ala.  488,  34  So.  562. 
In  Bryant  v.  Southern  R.  Co.  137  Ala.  488, 
34  So.  562,  the  court  said:  "The  caption  in 
the  first  count  in  the  complaint  in  this  case, 
is  *Alva  F.  Bryant,  administrator,  etc.  t. 
Southern  Railway  Company.'  In  the  body 
of  the  complaint  is  the  averment,  'the  plain- 
tiff, Alva  F.  Bryant,  suing  as  the  adminis- 
trator of  the  estate  of  William  F.  Dorough, 
deceased,  claims,'  etc.  This  averment  aids 
the  caption,  to  the  extent  of  showing  in  what 
capacity  the  plaintiff  sues.  ...  If  this 
had  not  been  done,  and  we  were  left  to  the 
caption  alone,  to  determine  in  what  capaci- 
ty the  plaintiff  was  suing,  it  would  be  held 
to  be  his  individual  suit,  and  not  one  in  his 
representative  capacity.  .  .  .  The  words, 
'administrator,  etc.'  following  the  name  of 
Alva  F.  Bryant,  in  the  caption  of  the  com- 
plaint, are  mere  words  ol  description,  and, 
alone,  as  stated,  import  a  suit  by  said  Bry- 
ant in  his  individual  and  not  in  his  repre- 
sentative capacity.  A.  F.  Bryant  and  A.  F. 
Bryant,  administrator,  are  one  and  the  same 
name." 

It  has  also  been  held  that,  following  the 
form  prescribed  in  the  Alabama  Code,  the 
appropriate  mode  of  distinguishing  a  suit 
as  being  brought  on  the  title  of  a  decedent, 
IS  for  the  executor  or  administrator  to  state 
distinctly  that  he  claims  in  his  representative 
capacity;  and  this  is  done  by  stating  that 
the  '^plaintiff,  as  administrator,"  etc.  Crimm 
▼.  Crawford,  29  Ala.  623. 

In  Cumminga  v.  Edmunson,  5  Port.  (Ala.) 
145,  it  was  held  that  an  administrator  de 
bonis  non  must  show  the  death  or  removal 
of  the  administrator  in  chief.  The  court 
said:  "The  plaintiff  in  the  cause  below,  can 
only  be  entitled  to  sue  on  the  claim  which 
is  the  foundation  of  this  suit,  by  virtue  of 
his  representative  character,  and  we  are  im- 
able  to  perceive  any  distinction  so  far  as  the 
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necessity  of  allegation  exists,  between  his  and 
any  other  case  of  a  derivative  title.  An  ex- 
ecutor or  administrator,  must  show  in  plead- 
ing the  death  of  the  testator  or  intestate, 
although  it  may  not  be  necessary  to  prove  it 
on  the  general  issue;  a  surviving-  copartner 
must  set  out  the  death  of  his  partner ;  a  joint 
obligor,  who  sues  alone,  must  set  out  the  death 
of  his  co-obligors — and  in  the  case  we  are  now 
considering,  we  cannot  perceive  why  the  same 
reason  does  not  prevail,  when  the  suit  is  by 
an  administrator  de  bonis  non.  He  claims 
title  under  the  administration,  and  if  the 
administrator  in  chief  be  not  dead,  he  can 
•have  no  title,  whatever.  He  may  be  termed 
an  assignee  by  operation  of  law,  and  there 
can  be  no  good  reason  urged,  why  he  should 
not  be  obliged  to  state  the  sole  fact  from 
which  his  authority  as  administrator  de  bonis 
non,  is  to  be  derived." 

Where  a  contract  is  made  with  an  admin- 
istrator in  his  representative  character,  he 
is  not  compelled  to  sue  as  administrator  for 
its  breach,  and  there  is  no  reason  why  be 
should  so  allege  in  the  pleadings;  an  allega- 
tion to  that  effect  being  regarded  as  mere 
descriptio  personae.  Harbin  v.  Levi,  6  Ala. 
399;  James  v.  Johnson,  44  Ala.  629. 

In  Moseley  v.  Mastin,  37  Ala.  216,  wherein 
in  the  summons,  the  plaintiff  was  described 
as  the  administrator  of  Elisha  Moseley,  jr., 
deceased,  in  the  marginal  statement  of  the 
parties'  names  in  the  complaint,  ''as  adm'r 
of  Elisha  Moseley,  jr.,  deceased,"  and  in 
the  body  of  the  complaint,  ''as  adm'r  of  all 
goods  and  chattels,  rights  and  credits  of 
Elisha  Moseley,  jr.,  deceased,  which  were  left 
unadministered  by  the  administrator  in 
chief,"  it  was  held  that  the  court  must  judi- 
cially take  notice  of  such  abbreviations  as 
"adm'r." 

A  complaint  which  describes  the  plaintiff 
as  "administrator"  and  claims  the  amount 
due  on  the  note  sued  on  as  assets  of  the  plain- 
tiff's intestate  is  sufficient  to  show  the  rep- 
resentative character  of  the  plaintiff.  Rhodea 
V.  Walker,  44  Ala.  213;  Graham  v.  Qunn,  45 
Ala.  577. 

In  an  action  on  a  promissory  note  payable 
to  the  administrator  of  an  estate  by  an  ad- 
ministrator de  bonis  non,  the  declaration 
should  state  who  were,  at  the  time  of  the 
execution  of  the  note,  the*  administrators  of 
the  estate,  and  that  the  note  was  made  pay- 
able to  them  by  that  name  and  description. 
Cummings  v.  Edmunson,  5  Port.  (Ala.)   145. 

In  White  v.  Pulley,  27  Fed.  436  (applying 
the  Alabama  rule),  it  was  held  that  where 
the  declaration  stated  that  the  plaintiff,  as 
administratrix  of  the  estate  of  the  deceased, 
had  filed  her  final  account  of  administration, 
and  that  she  was  the  sole  distributee  of  the  es- 
tate, the  plaintiff  was  suing  in  her  own  right, 
and  neither  as  administratrix,  assignee,  nor 
distributee. 
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In  Wagner  v.  Chenault,  7  Ala.  677,  the 
declaration  described  the  plaintiff  as  sheriff 
of  St.  Clair  county,  in  this  state,  ex  officio  ad- 
ministrator of  the  estate  of  Peter  Wagner, 
deceased,  successor  to  Elbert  L.  Gibson,  late 
ex  offikcio  administrator  of  said  estate.  It  was 
further  alleged  that  "the  term  of  office  of 
said  Gibson  having  expired  according  to  law, 
the  said  plaintiff,  sheriff  of  said  county  of 
St.  Clair,  was,  on  the  2d  day  of  October, 
1843,  by  the  judge  of  the  county  court  of 
that  county,  duly  appointed  ex  officio  admin- 
istrator de  bonis  non  of  the  said  estate  of 
the  said  Peter  Wagner,  deceased.  Whereby," 
etc.,  it  was  held  that  the  allegation  that  the 
official  term  of  Gibson  had  expired  accord- 
ing to  law,  and  that  the  plaintiff  was  duly 
appointed  administrator  ex  officio  de  bonis 
non  of  the  same  estate,  in  connection  with 
the  description  at  the  commencement  of  the 
declaration,  that  he  was  sheriff  of  St.  Clair 
county,  was  sufficient  to  show  that  he  was 
administrator  by  virtue  of  his  office  as  sher- 
iff, and  that  he  had  lawfully  succeeded  Gib^ 
sun  in  that  function. 


Arkansas. 

In  Arkansas,  the  court  has  declared  the 
rule  as  to  the  necessity  of  a  personal  repre- 
sentative suing  as  such  to  be  as  follows:  "If 
a  party  sues  an  executor,  there  must  be  a 
substantive  averment  in  the  pleadings  show- 
ing that  he  sued  in  his  representative  capaci- 
ty,  and  nothing  by  intendment  shall  be  taken 
to  supply  the  want  of  such  an  allegation. 
But  it  is  immaterial  in  what  part  of  the  dec- 
laration or  of  the  pleadings  that  averment 
occurs.  The  declaration  now  under  consider- 
ation expressly  contains  such  an  averment, 
and  unquestionably  shows  that  the  plaintiff 
Fued  in  his  representative,  and  not  in  his 
individual  capacity,  for  it  alleges  that  Byrd, 
Relding  and  Shelton  failed  to  pay  the  intes- 
tate in  his  lifetime  for  the  rations  delivered 
by  him,  nor  have  they,  as  yet,  paid  the  saYne 
or  any  part  thereof  to  the  said  plaintiff  as 
administrator  as  aforesaid."  Sabin  v.  Ham- 
ilton, 2  Ark.  485;  Mohr  v.  Sherman,  25  Ark. 
7. 

Where  the  suit  is  brought  on  a  bond  or 
note  payable  to  A.  B.  administrator,  etc., 
he  may  elect  to  treat  it  as  a  debt  due  in  his 
fiduciary  capacity.  Hemphill  v.  Hamilton, 
11  Ark.  425  (limiting  Brown  v.  Hicks,  1 
Ark.  232  and  overruling  Watkins  v.  McDon- 
ald, 3  Ark.  266),  tcherein  the  court  said: 
"This  court,  in  the  case  of  Brown  v.  Hicks 
decided  that  the  terms  'A.  B.  administrator,' 
in  the  absence  of  the  word  'as'  immediately 
preceding  the  word  'administrator'  did  not 
indicate  the  right  in  which  the  plaintiff  sued, 
but  that  the  terms  'administrator,  etc.'  were 


merely  words  of  personal  description  and  the 
reference  to  them  in  after  parts  of  the  dec- 
laration, 'A.  B.  administrator,  etc.,  as  afore- 
said' was  not  sufficient  to  entitle  the  plaintiff 
to  recover  in  his  representative  character, 
and  that  the  words  'as  administrator,  etc.,' 
must  somewhere  appear  in  the  averments  or 
breach  in  order  to  enable  the  plaintiff  to  re- 
cover in  the  representative  right.  The  fact 
that  the  court  attaches  no  particular  import- 
ance to  the  position  or  connection  in  which 
these  terms  are  used,  shows  clearly  that  it 
did  not  intend  to  decide  that  the  word  'as' 
was  essentially  necessary  to  assert  a  right  of 
action  or  a  breach  of  it;  for  if  such  had  been 
the  case  then  the  word  'as'  should  be  usod  in 
averring  an  indebtedness  to  the  plaintiff  as 
well  as  in  the  breach ;  for  an  allegation  of  in- 
debtedness to  'A.  B.  administrator'  and  a 
breach  that  the  money  had  not  been  paid 
to  A.  B.  as  administrator  would  not  be  com- 
mensurate with  and  responsive  to  such  alle- 
gation, and  for  that  reason  in  violation  of  a 
familiar  and  well-recognized  rule  of  pleading. 
But  when  the  cause  of  action  is 
averred  to  have  accrued  to  the  plaintiff 
since  the  death  of  the  testator  or  intestate, 
the  terms  'A.  B.  administrator,  etc.,'  are  not 
sufficient  without  the  aid  of  some  more  sig- 
nificant terms  to  indicate  the  right  in  which 
the  plaintiff  intends  to  sue.  And  these  other 
and  more  significant  terms  will  suffice  if 
found  in  any  of  the  allegations  or  breaches 
in  the  declaration  and  are  used  as  aids  to  de- 
termine whether  the  plaintiff  intended  by  the 
terms  'A.  B.  administrator,  etc.,  plaintiff,' 
merely  to  identify  and  fix  for  himself  a  per- 
sonal description,  or  that  he  intended  to  as- 
sert a  right  of  action  in  a  particular  char- 
acter. And  this  is  the  extent  to  which  these 
decisions  go  in  view  of  the  cases  decided  and 
the  authorities  upon  which  they  were  made. 
The  distinction  between  cases  where  the  plain- 
tiff counts  on  a  cause  of  action,  which  could 
only  accrue  to  him  in  his  representative 
character,  and  such  as  he  averst  to  have  ac- 
crued to  him  since  the  doath  of  the  testator 
or  intestate,  seoms  to  be  this,  that  in  the 
first  class  of  cases  the  terms  'A.  B.  adminis- 
trator, etc..  plaintiff,'  are  explained  and  their 
meaning  fixed  by  the  plaintiffs  averring  a 
cause  of  action  which  could  alone  be  main* 
taiued  by  the  plaintiff  in  his  representative 
right:  whereas,  in  the  second  class  of  cases, 
the  reverse  is  true,  because  the  plaintiff  by 
averring  a  cause  of  action  which  accrued  t<> 
him  since  the  death  of  the  testator  repels 
the  presumption  that  the  terms  'administra- 
tor, etc.,'  were  intended  to  indicate  or  declare 
the  riglit  in  which  he  sued,  unless  other  and 
more  definite  terms  arc  brought  to  their  aid. 
Much  importance  has  been  attached  by  the 
court  to  the  use  of  the  word  'as'  in  deter- 
mining the  right  in  which  the  plaintiff  in- 
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tended  to  sue.  We  readily  admit  that  this 
word  in  connection  immediately  preceding 
the  word  'administrator'  does  more  certainly 
indicate  the  character  or  right  in  which  the 
plaintiff  intends  to  declare,  yet  it  hy  no 
means  follows  tliat  no  other  word  or  connec- 
tion of  words  will  express  with  sufficient  cer- 
tainty the  right  in  which  the  suit  is  brought, 
or  that  the  words  'administrator,  etc.,'  discon- 
nected with  the  word  'as'  should  in  yiew  of 
the  whole  pleadings  be  limited  in  meaning  to 
a  mere  personal  description  of  the  Vlaintiff. 
So  far  from  this,  every  word  used  must  be 
understood  in  its  ordinary  sense;  and  where 
from  its  position  or  otherwise,  it  is  suscepti- 
ble of  two  meanings,  that  should  be  given  to 
it  which  will  best  accord  with  the  obvious 
intention  of  the  instrument,  such  as  will  pro- 
mote, not  defeat  that  intent."  And  see  Bailey 
v.  Gatton,  14  Ark.  180. 

But  a  personal  representative  may  sue  in- 
dividually on  an  obligation  payable  to  **A.  B. 
administrator"  etc.  in  which  case  the  words 
^'administrator,"  etc.,  will  be  regarded  as  a 
personal  description  only.  Brown  v.  Hicks,  1 
Ark.  240:  Anderson  v.  Wilson,  13  Ark.  409; 
Mohr  V.  Sherman,  26  Ark.  7;  Bailey  v.  Gat- 
ton, 14  Ark.  180. 

Where  a  declaration  contains  nothing 
whatever  to  show  that  the  cause  of  action  ac- 
crued to  the  plaintiffs  in  their  representative 
capacity,  the  suit  must  be  considcrd  as 
brought  in  the  individual  right  of  the  plain- 
tiffs.    Fesmire  v.  Brock,  2.5  Ark.  20. 

Where  an  obligation  is  made  payable  to  a 
designated  person,  his  personal  representative 
must  in  an  action  thereon  aver  his  represen- 
tative capacity.  In  Hynds  v.  Imboden,  5 
Ark.  .385,  the  court  said:  "The  plain- 
tiffs, to  show  in  themselves  the  legal  title 
in  and  right  of  action  on  the  writings 
obligatory,  set  forth  in  the  declaration,  with- 
out showing  any  assignment  thereof  from  the 
payee,  were  bound  to  show  such  facts  as 
would  by  law  vest  in  them  such  title.  This 
they  could  not  do  without  showing  the  death 
of  the  payee,  and  the  subsequent  commission 
to  them,  by  competent  authority,  of  the  exe- 
cution of  his  last  will  and  testament,  or  the 
administration  of  his  estate  if  he  died  intes- 
tate. Consequently,  in  such  cases,  the  law 
requires  of  the  party  suing  to  make  profert 
of  the  letters  t^tamentary  oi^  letters  of  ad^ 
ministration  granted  to  him,  to  execute  the 
will  or  administer  the  estate  of  the  person 
deceased,  to  whose  rights,  in  respect  to  the 
things  demanded,  he  claims  to  have  succeed- 
ed, and  whose  legal  representative  he  claims 
to  be.  And  if  this  be  omitted,  or  the  facts 
as  stated,  admitting  them  all  to  be  true, 
fail  to  show  in  the  plaintiffs  such  legal  title 
to  the  thing  demanded,  the  law,  in  either 
event,  determines  the  pleading  insufficient, 
and  denies  to  him  the  assertion  of  any  l^al 
right  thereto  imtil  such  title  be  so  shown." 
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In  Barkman  v.  Duncan,  10  Ark.  465,  the 
action  was  brought  by  "Benjamin  Duncan,  as 
administrator  of  all  and  singular  the  goods 
and  chattels,  rights  and  credits  unadminis- 
tered,  which  were  of  Benjamin  Dickinson,  de- 
ceased, at  the  time  of  his  death,  plaintiff,"  etc. 
The  declaration  alleged  a  promise  "to  pay 
the  plaintiff  as  administrator  as  aforesaid." 
It  was  held  that  when  the  plaintiff  described 
himself  as  administrator  of  the  unadminis- 
tered  estate,  he  sufficiently  described  him- 
self as  administrator  de  bonis  non. 

California, 

In  California,  it  has  been  said  that  to  en- 
title a  personal  representative  to  recover  in 
an  action  brought  on  a  right  accruing  to  the 
decedent  he  is  required  to  allege  in  his  com- 
plaint that  he  was  the  personal  representa- 
tive of  the  estate  of  the  deceased.  Judah  v. 
Fredericks,  67  Cal.  380,  wherein  the  court 
in  passing  on  the  sufficiency  of  an  averment 
in  a  complaint  that  the  plaintiff  was  "the 
duly  appointed,  qualified^  and  acting  execu- 
trix of  the  last  will  and  testament  of  John 
Ferguson,  deceased,"  said :  "We  have  already 
shown  that  the  plaintiff  was  obliged  to  sue  in 
her  representative  capacity;  and  to  make  out 
her  right  to  bring  the  action,  or  to  entitle 
her  to  recover  in  the  action,  she  was  required 
to  allege  in  her  complaint  that  she  was  the 
personal  representative  of  the  estate  of  John 
Ferguson,  deceased.  There  was  no  sufficient 
averment  of  that  fact  in  the  complaint>  and 
no  right  of  action  Was  shown  in  the  plain- 
tiff." In  Collins  v.  O'Laverty,  136  Cal.  31, 
68  Pac.  327,  in  holding  that  an  allegation 
"that  the  plaintiff  is  the  duly  appointed, 
qualified  and  acting  administrator  of  the 
estate  of  Julia  Collins,  deceased,"  was 
sufficient,  the  court  said:  "This,  it  is 
claimed,  on  the  authority  of  Judah  v.  Fred- 
ericks, 67  Cal.  391,  is  insufficient.  A  similar 
allegation  was  indeed  held  to  be  insufficient 
in  that  case,  but  the  case  was  that  of  an  ad- 
ministrator appointed  by  the  old  probate 
court,  which,  though  a  court  of  record,  was 
A  court  of  limited  and  special  jurisdiction. 
Our  attention  has  not  been  called  to  any  de- 
cision applying  the  rule  to  administrators 
appointed  by  the  superior  court;  nor  are  we 
prepared  to  hold  that,  in  the  absence  of  spe- 
cial demurrer,  the  allegation  is  insufficient. 
But  the  allegation  is  expressly  admitted  in 
the  answer,  which  is  in  effect  a  stipulation  of 
the  fact;  and  this  rendered  the  allegation  of 
more  specific  facts  imnecessary."  And  see 
San  Francisco,  etc.  Land  Co.  v.  Hartung,  138 
Cal.  223,  71  Pac.  337. 

In  Carr  v.  Carr,  16  Cal.  App.  480,  115 
Pac.  261,  the  court  said,  in  holding  that  the 
omission  of  the  word  "as"  in  the  title  was 
corrected  by  the  averments  of  the  complaint: 
"It  is  first  contended  that  the  omission  to 
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insert  the  word  'as'  after  the  name  of  plain- 
tiff, in  the  title  of  the  action,  necessarily 
makes  the  action  one  prosecuted  by  plaintiff 
in  his  individual  right  and  not  in  his  repre- 
sentative capacity.  There  is  no  merit  in  this 
claim,  since  the  averments  of  the  complaint 
themselves  clearly  and  distinctly  disclose 
that  plaintiff  brought  the  action  as  the  ad- 
ministrator of  the  estate  of  Michael  Carr, 
deceased,  and  not  in  his  own  right.  The  com- 
plaint sets  out  the  death  of  deceased  and  that 
he  died  intestate;  that  plaintiff  was  duly  ap- 
pointed administrator  of  the  estate  of  said 
deceased,  and  that  he  duly  qualified  and  is 
acting  as  such;  that  the  money  referred  to 
in  said  complaint  is  the  property  of  said  es- 
tate; that  'plaintiff,  as  auch  administrator 
of  the  estate  of  Michael  Carr,  deceased,  de- 
manded of  said  defendants,  and  each  of  them, 
.  .  .  that  they  and  each  of  them  deliver 
to  him,  as  such  administrator,  said  money 
so  on  deposit;  that  said  defendants  have,  and 
each  of  them  has,  refused,  and  still  refuse, 
to  deliver  said  money,  or  any  part  thereof,  to 
plaintiff,  as  such  administrator.'  These  alle- 
gations are  sufficient  to  show  and,  as  stated, 
do  clearly  show,  that  the  action  is  prosecuted 
by  plaintiff  solely  in  his  character  as  admin- 
istrator of  the  estate  of  the  deceased,  and 
nothing  more  is  or  ought  to  be  required  to 
make  the  pleading  perfectly  safe  aa  against 
an  assault  on  the  ground  thus  urged  against 
it."  In  Burling  v.  Thompkins,  77  Cal.  257, 
19  Pac.  429,  in  the  title  of  a  complaint  in 
ejectment,  the  plaintiff  was  styled  "Benjamin 
Burling,  administrator  of  the  estate  of  Wil- 
liam Burling,  deceased."  The  complaint  con- 
tained no  allegations  respecting  his  represen- 
tative character,  being  in  the  ordinary  form, 
alleging  ownership  and  right  of  possession 
in  the  plaintiff.  It  was  held  that  the  com- 
plaint showed  that  the  plaintiff  was  suing  in 
his  individual  capacity.  The  court  said: 
"The  words  quoted  created  no  imcertainty  or 
ambiguity.  If  words  showing  simply  the  offi- 
cial capacity  of  the  party  are  added  directly 
to  his  name  in  the  title  of  the  cause,  as  in 
the  case  at  bar,  without  the  word  'as,'  they 
will  be  r^arded  as  a  mere  descriptio  per- 
Bonae.  The  allegations  of  the  complaint 
show  whether  the  action  is  brought  by  or 
against  a  person  en  autre  droit."  And  see 
Barfield  v.  Price,  40  Cal.  635. 

When  it  is  not  necessary  for  a  plaintiff 
to  sue  as  executor  or  administrator,  his  de- 
scription of  himself  as  such  may  he  rejected 
as  surplusage.  Munch  y.  Williamson,  24  Cal. 
167;  Lewis  v.  Adams,  70  Cal.  403,  11  Pac. 
833,  59  Am.  Rep.  423;  Burling  v.  Thomp- 
kins, 77  Cal.  257,  19  Pac.  429.  In  Munch  v. 
Williamson,  supra,  the  court  said:  "The 
plaintiff  seems  to  have  sued  as  administrator 
of  two,  as  it  is  claimed,  distinct  estates,  to 
each  of  which  a  portion  of  the  property  al- 


leged to  have  been  taken  frdm  the  possession 
of  the  plaintiff  by  the  defendants  and  con- 
verted by  tiiem,  belonged.  It  is  contended 
that  the  plaintiff,  regarded  in  his  official  ca- 
pacity, is,  in  contemplation  of  law,  two  per- 
sons, and  has  been  improperly  joined  as  plain- 
tiff, and  that  inasmuch  as  the  property 
belongs  to  two  separate  and  distinct  estates, 
the  anomaly  is  presented  of  two  persons  who 
have  no  joint  interest,  or  other  connecting 
link,  litigating  each  his  separate  and  inde- 
pendent cause  of  action  in  the  same  suit. 
This  apparently  anomalous  condition  of  the 
case  arises  from  the  notion  that  the  plaintiff 
was  obliged  to  sue  in  his  official  and  repre- 
sentative eifcpacity.  All  the  difficulties  in  the 
case  find  a  ready  solution  in  the  fact  that  no 
such  necessity  existed.  It  was  not  necessary 
for  him  to  sue  as  administrator,  and  all  the 
matter  contained  in  the  complaint  in  relation 
to  the  capacity  in  which  he  held  possession  of 
the  property  in  question  was  mere  surplus- 
age; and,  inasmuch  as  surplusage  never  vi- 
tiates, might  have  been,  and  doubtless  was, 
disregarded  by  the  court  below." 

Complaints  have  been  held  sufficient  to 
show  the  representative  capacity  of  the  plain- 
tiff where  they  contained  averments  of  the 
facts  showing  his  appointment  imder  a  pe- 
tition for  letters  in  the  proper  court  by  an 
order  of  the  court  duly  made  and  given,  and 
his  qualification  and  the  issuance  of  letters 
thereunder.  Halleck  v.  Mixer,  16  Cal.  576; 
McCutcheon  v.  Weston,  65  Cal.  37,  2  Pac. 
727;  Wise  v.  Hogan,  77  Cal.  184,  19  Pac. 
278;  Munro  v.  Pacific  Coast  Dredging,  etc. 
Co.  84  Cal.  515,  24  Pac.  303,  18  Am.  St.  Rep. 
248. 

In  Lucas  v.  Todd,  28  Cal.  182,  the  court 
held  to  be  sufficient  a  complaint  which 
averred  that  the  testator  died  in  1853,  leav- 
ing a  will,  by  which  he  appointed  James 
Black  and  James  Miller  his  executors,  and 
that  the  will  was  probated;  that  in  1854 
they  qualified;  that  letters  were  issued  to 
them,  and  they  entered  on  the  discharge  of 
the  duties  of  the  trust,  and  continued  to  act 
until  1856,  when  they  resigned,  and  their  res- 
ignation was  accepted  by  the  probate  court; 
that  the  plaintiff  was  a  nephew  of  the  de- 
ceased, and  in  1858  was  appointed  by  the 
probate  court  of  Marin  county  administra- 
tor of  the  estate,  and  qualified,  and  letters 
were  issued  to  him,  and  that  he  was  still  ad- 
ministrator. 

In  Salmon  v.  Wilson.  41  Cal.  596,  the 
complaint,  after  giving  the  title  of  the  court 
and  names  of  parties,  commenced  with  the 
following  declaration:  "The  said  plaintiff 
in  this  action  as  well  on  her  own  account  as 
on  the  account  of  the  other  heirs  and  devisees 
of  Francis  Salmon,  deceased,  complains  of  the 
above  named  defendants."  It  then  alleged 
in  the  usual  form  the  death  of  the  testator, 
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the  leaving  of  a  will,  wliich  was  eet  forth 
in  full,  its  proper  probate  and  issuance  of 
letters  testamentary  to  the  plaintiff,  and  her 
qualification.  Then  followed  the  allegation 
that  she,  "by  virtue  thereof,  possessed  her- 
self of  the  real  estate  of  said  testator,"  here- 
inafter described,  and  ever  since  then  has 
been,  and  now  is,  the  owner  seized  in  fee  sim- 
ple of  an  estate  of  inheritance  of,  in,  and  to 
all  of  said  land,  both  aa  such  executrix  and 
as  heir  at  law  of  said  testator,  and  is  now 
entitled  to  the  possession  thereof,"  and  also 
alleged  ouster  by  the  defendants,  described 
the  land,  and  prayed  judgment  of  restitution, 
etc.  The  complaint  was  held  to  contain  a 
sufficient  averment  of  seizin  and  a  right  of 
possession  in  the  plaintiff  in  her  capacity  of 
executrix. 

In  Liening  v.  Gould,  13  Cal.  598,  wherein 
the  plaintiff,  in  an  action  in  a  justice's  court, 
alleged  that  he  was  the  administrator  in  fact 
of  the  intestate,  and  this  was  not  denied  by 
the  answer,  it  was  held  that  the  failure  to 
make  proof  of  the  plaintiff's  right  to  sue 
was  no  ground  for  a  nonsuit. 

Colorado, 

In  Colorado,  in  Buck  v.  Fischer,  2  Colo. 
182,  it  was  held  that  it  is  not  necessary  that 
a  personal  representative  shall  in  terms  claim 
as  such  if  facts  showing  his  representative 
capacity  are  alleged.  In  that  case  by  a  bill 
to  foreclose  a  mortgage  as  originally  framed, 
the  complainants  claimed  in  their  own  right. 
The  bill  was  subsequently  amended  so  as  to 
show  the  death  of  the  mortgagee,  leaving  one 
of  the  plaintiffs  his  sole  legatee  and  devisee. 
There  was  filed  with  the  bill,  as  an  exhibit, 
the  last  will  and  testament  of  the  mortgagee, 
from  which  it  appeared  that  one  of  the  plain- 
tiffs was  appointed  sole  executrix  of  his  es- 
tate, and  also  that  he  had  bequeathed  all  his 
property  to  her.  There  was  not  in  the  bill 
any  allegation  or  statement  that  she  was  ex- 
ecutrix, or  that  she  sued  as  such.  The  court 
»aid:  *'The  failure  of  appellees  to  describe 
themselves  as  executrix  and  executor  of  the 
estate,  the  facts  being  alleged  from  which 
that  conclusion  may  be  dra\ni,  cannot  be 
fatal  to  the  suit.  That  the  suit  could  only 
be  maintained  by  appellees  as  personal  rep- 
resentatives of  the  estate,  may  be  conceded 
(1  Story's  Eq.  PI.  sec.  200),  but  the  charac- 
ter in  which  they  sue  sufficiently  appears 
from  the  facts  alleged  in  the  bill." 

Id  Duncan  v.  Wheedbee,  4  Colo.  143,  a  dec- 
laration was  held  defective  in  that  the  plain- 
tiff therein  sued  in  his  representative 
capacity,  but  concluded  the  ad  damnum  aver- 
ment to  himself  personally,  and  not  in  his 
representative  capacity,  thereby  rendering  it 
imposHible  to  determine  whether  the  recovery 
was  sought  by  him  as  administrator,  or  in  his 
own  right. 
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Connecticut, 


In  Connecticut,  it  has  been  held  that,  where 
a  plaintiff  describes  himself  as  executor  in 
the  first  court  of  his  declaration,  there  is  no 
necessity  that  he  shall  repeat  the  words  "as 
executor"  in  each  count  thereafter.  Bulkley 
V.  Andrews,  39  Conn.  623,  wherein  the  court 
said:  "The  first  count  in  the  declaration  is 
a  count  in  general  indebitatus  assiunpeit  for 
money  lent,  money  paid,  money  had  and  re- 
ceived, goods  sold,  etc.,  etc.  The  first  error 
assigned  in  the  motion  in  error  is,  that  the 
first  three  causes  of  action  in  this  count  are 
in  favor  of  the  plaintiff  in  his  capacity  and 
right  as  executor,  and  the  last  two  causes  of 
action  in  his  own  right.  This,  no  doubt, 
would  be  a  bad  count  if  the  fact  were  so,  but 
it  is  not.  The  plaintiff  describes  himself  in 
the  outset  as  executor,  and  adds  the  words  'as 
executor*  to  every  repetition  of  the  term 
'plaintiff,'  as  often  as  it  occurs  throughout 
the  count,  including  the  ad  damnum  clause. 
We  are  at  a  loss  to  imagine  how  he  could 
have  made  his  claims  as  executor  more  explic- 
itly or  more  exclusively.  .  .  .  The  second, 
third,  and  fourth  causes  of  error  may  be  con- 
sidered together.  The  second,  third  and 
fourth  counts  of  the  declaration  are  said  to 
be  for  causes  of  action  accruing  to  the  plain- 
tiff in  his  own  right,  and  so  cannot  oe  joined 
with  the  first  count.  No  authority  need  be 
quoted  to  show  that  claims  in  one's  own 
right  cannot  be  joined  with  claims  as  execu- 
tor. Such  misjoinder  is  bad  on  demurrer, 
on  motion  in  arrest  of  judgment,  or  on  error. 
In  this  declaration,  however,  we  discover  no 
such  misjoinder.  The  special  counts,  it  is 
true,  do  not  add  the  word  'as  executor' 
after  the  word  'plaintiff;'  but  two  at  least  of 
those  counts  allude  to  the  property  sued  for 
as  belonging  to  the  plaintiff  as  executor,  or 
as  needed  by  him  in  the  settlement  of  the  es- 
tate of  which  he  was  executor.  Then,  as  we 
have  already  stated,  the  plaintiff  describes 
himself  in  the  commencemoit  of  the  declara- 
tion as  executor.  There  can  be  no  more  ne- 
cessity for  repeating  the  words  'as  executor,' 
in  each  count,  in  order  to  identify  the  charac- 
ter in  which  the  plaintiff  sues,  than  there  is 
for  repeating  the  name  of  the  plaintiff  in 
order  to  identify  his  person." 

District  of  Columbia. 

In  the  District  of  Columbia,  it  was  held 
in  Jordan  v.  Hamlink,  21  D.  C.  189,  that  a 
declaration  stating  that  "the  plaintiff,  .  .  . 
administrator  of  .  .  .  deceased,  sues  the 
defendant,"  etc.,  sufficiently  stated  the  char- 
acter in  which  the  plaintiff  sued,  and  that 
it  was  not  necessary  that  he  should  state  by 
what  court  he  was  appointed  administrator. 

In  Yeaton  v.  Lynn,  5  Pet.  224,  8  U.  S. 
(L.  ed.)  105,  it  was  held  that,  where  an  ad- 
ministrator brought  suit  during  the  minority 
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of  the  executor,  he  must  aver  the  fact  that 
the  executor  had  not  attained  his  full  age 
in  the  declaration,  since  his  power  as  ad- 
ministrator was  determined  when  the  execu- 
tor attained  his  full  age. 

In  Campbell  v.  Wilson,  2  Mackey  497,  an 
action  brought  by  a  person  describing  him- 
self as  administrator  on  a  contract  made 
with  him  was  held  to  be  brought  in  his  in- 
dividual capacity,  and  to  be  therefore  barred 
by  limitations. 

Florida. 

It  has  been  held  in  Florida  that  in  an  ac- 
tion of  replevin,  an  executor  or  administrator 
has  an  option  either  to  sue  in  his  representa- 
tive capacity  and  declare  as  executor  or  ad- 
ministrator, or  to  bring  the  action  in  his 
own  name,  and  in  his  individual  character; 
but  if  he  chooses  the  former,  it  must  be 
averred  that  it  accrued  to  him  ^'as"  executor, 
as  it  is  not  enough  to  say  that  it  accrued  to 
him  "executor"  or  being  "executor."  Branch 
V.  Branch,  6  Fla.  314. 

Georgia. 

In  Georgia  it  has  been  said  that,  if  an 
executor  or  administrator  desires  to  have  the 
debt  treated  as  one  due  him,  strictly  in  his 
representative  right,  he  must  describe  it  as 
such,  by  annexing  the  words  "as  executor"  or 
"as  administrator"  to  his  name.  Daniel  v. 
HoUingshead,  16  Ga.  190. 

Where  suit  is  brought  by  an  executor  or 
administrator  on  a  cause  of  action  which  he 
is  entitled  to  maintain  in  his  own  name,  it 
has  been  held  that  his  description  of  himself 
as  "executor"  or  "administrator"  will  be  re- 
garded as  designatio  personae  and  therefore 
as  surplusage.  Daniel  v.  HoUingshead,  16 
Ga.  190;  Macon,  etc.  R.  Co.  v.  Davis,  18  Ga. 
679 ;  Kenan  v.  DuBignon,  46  Ga.  258 ;  Wheel- 
us  V.  Long,  78  Ga.  110.  "When  an  executor 
or  administrator  finds  it  necessary  to  bring 
suit  upon  a  debt,  which,  in  the  management 
of  his  testator's  or  intestate's  estate  he  has 
suffered  to  be  contracted  with  him,  for  and 
on  account  of  said  estate,  he  may,  at  his  op- 
tion, declare  upon  that  debt,  as  one  due  to 
him  in  his  representative  character,  or  as 
due  to  him  personally.  If  he  mean  to  bring 
the  suit  in  his  representative  character,  apt 
and  fit  words  should  be  used,  for  the  pur- 
pose of  manifesting  such  intention.  When, 
in  such  case,  he  declares  on  such  a  contract, 
it  seems,  by  the  rules  of  pleading,  not  enough 
that  he  should  simply  style  himself  executor 
or  administrator — that  he  should  describe 
himself  in  his  petition,  for  example,  as  'A  B 
executor  of  C  D;*  for  this,  it  is  held,  only 
shows  that  the  debt  was  contracted  with  him 
in  that  character,  but  does  not  show  that  he 
has  elected,  in  his  suit,  to  treat  it  as  the 


debt  of  the  estate.    It  is  said,  that  subjoin- 
ing to  his  name,  in  such  a  suit,  the  word  'ex- 
ecutor' or  'administrator'  is  simply  a  desig- 
natio personae;  and  that  if  he  means  to  have 
the  debt  treated  as  one  due  to  him,  strictly 
in  his  representative  right,  he  must  describe 
it  as  such,  by  annexing  the  words  'as  execu- 
tor' or  'as  administrator'  to  his  name."    Dan- 
iel V.  HoUingshead,  supra.     Likewise,  where 
the  executor  or  administrator  has  been  in  the 
actual  possession  of  the  property  which   is 
the  subject  of  the  suit,  it  will  not  be  neces- 
sary for  him  to  give  evidence  of  his  title,  as 
executor    or    administrator,    in    an    action 
against  a  wrongdoer.     And  in  such  a  case, 
the  naming  himself  "executor"  or  "adminis- 
trator" in  the  declaration,  may  be  regarded 
as  mere  surplusage.     Macon,  etc.  R.  Co.  v. 
Davis,  18  Ga.  679.     But  in  Gilbert  v.  Hard- 
wick,  11  Ga.  599,  the  action  was  brought  by 
the  plaintiff  in  his  representative  character; 
he  described  himself  as  executor,  made  pro- 
fert  of  his  letters  testamentary,  and  prayed 
that  the  defendant  appear  and  answer  to  his 
plaint   as   executor.     The   court   said:      "It 
could  not  proceed  as  an  action  in  his  repre- 
sentative character,  because  he  had  been  re- 
moved upon  his  own  showing,  from  the  ex- 
ecutorship.    .     .     .     Nor  could  the  cause  be 
retained  as  a  suit  in  his  personal  character, 
being  made  such  by  striking  out  or  disregard- 
ing so  much  of  the  declaration,  as  exhibits 
him  in  a  representative  character,  as  merely 
descriptio  personae.     The  rule  as  to  descrip- 
tio  personae,  in  these  cases,  is  this:     if  the 
plaintiff  describes  himself  executor,  etc.,  etc., 
it  is  an  action  in  his  personal  character — ^the 
descriptive  part  being  regarded  as  immateri- 
al.   But  if  the  plaintiff  describes  himself,  as 
he  has  done  in  this  case,  as  executor,  etc.,  then 
it  is  an  action  in  his  representative  character, 
and  the  descriptive  part  is  of  substance,  and 
cannot  be  regarded  as  immaterial.    Whether 
this  distinction  be  with  or  without  reason,  it 
is  the  rule  of  the  common  law,  and  was  the 
rule  of  the  common  law  when  we  adopted  it, 
and    it    is    therefore,    obligatory    upon   this 
court.     The  order  of  the  inferior  court,  dis- 
missing the  suit,  was  right;  the  little  word 
as,  is  in  such  cases,  quite  potent." 

Where  a  petition  states  that  the  suit  was 
brought  by  certain  individuals,  who  de- 
scribed in  the  first  paragraph  thereof,  them- 
selves as  administrators  of  the  estate  of  a 
deceased,  and  sets  forth  as  a  cause  of  action 
that  the  defendant  was  indebted  to  the  es- 
tate in  a  certain  amount,  it  is  sufficient  in 
the  absence  of  a  special  demurrer  to  show 
that  the  plaintiffs  are  suing  in  their  repre- 
sentative capacity.  Peavy  v.  Sangster,  13  Ga. 
App.  418,  79  S.  E.  215.  ' 

In  Leathers  v.  Raburn,  13  Ga.  App.  744, 
79  S.  E.  946,  it  was  held  that,  in  a  suit 
brought  by   the   plaintiff   in   his    individual 
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character  for  the  recovery  of  damages  for  in- 
jury to  property,  an  amendment  adding  tlie 
words  "as  administrator"  of  a  certain  per- 
son, was  insufficient,  in  the  absence  of  aver- 
ments in  the  petition  and  amendment  as  to 
the  death  of  the  decedent,  the  fact  that  the 
title  to  the  property  was  in  such  decedent, 
and  the  appointment  and  qualification  of  the 
plaintiff  as  administrator.         .  >. 

Illinois, 

In  Illinois,  it  has  been  held  that,  where  a 
declaration  by  an  executor  or  administrator 
based  on  a  cause  of  action  which  can  be  eti- 
ioreed  by  him  only  in  his  representative  ca- 
pacity, does  not  contain  a  sufficient  averment 
of  that  capacity,  it  is  bad  on  demurrer. 
Foster  v.  Adler,  84  III.  App.  654. 

In  Iowa  State  Traveling  Men's  Assoc,  y. 
Moore,  73  Fed.  750,  34  U.  S.  App.  670,  19 
C.  C.  A.  662  (applying  rule  in  Illinois),  it 
appeared  that  in  a  special  count,  the  plain- 
tiff was  called  **Maggie  M.  Moore,  adminis- 
tratriK  of  the  estate  of  John  H.  Moore,  de- 
ceased," instead  of  "as  administratrix."  But 
the  common  coxmts  were  added,  and  in  each 
of  them  the  cause  of  action  was  alleged  to  be 
an  indebtedness  "to  said  plaintiff's  intestate." 
In  the  special  count  profert  was  made  of 
the  letters  of  administration,  and  the  prom- 
ise alleged  was  "to  pay  to  the  personal  rep- 
resentative of  said  John  H.  Moore."  Tlie 
court  said:  "If  we  could  say  that  the  words 
in  the  special  count,  'administratrix  of  the 
estate  of  John  H.  Moore,  deceased,'  and  the 
words,  Hhe  personal  representative  of  said 
John  H.  Moore,'  are  descriptio  personae,  and 
that  said  court  shows  a  cause  of  action  in 
Maggie  M.  Moore,  the  record  would  fail  to 
support  the  judgment.  ...  To  say  that 
the  declaration  here  can  be  construed  as 
showing  the  cause  of  action  to  be  in  Maggie 
M.  Moore,  otherwise  than  as  administratrix 
of  the  estate  of  John  H.  Moore,  deceased,  is 
out  of  the  question." 

Tn  an  action  on  a  coiitract  made  with  an 
executor  or  administrator  in  his  own  right 
and  not  in  a  fiduciary  or  representative  char- 
acter, or  for  an  indebtedness  growing  out  of 
such  a  contract,  it  has  been  held  that  he  may 
sue  in  his  own  name,  and  that  if  the  word 
"executor"  or  "administrator"  is  used  after 
his  name,  it  will  be  regarded  as  merely  de- 
scriptive of  the  person.     Newhall  v,  Turney, 

14  111.  338;  Brent  v.  Shook,  36  111.  125;  Hig- 
gins  V.  Halligan,  46  111.  173;  Laycock  v.  Ole- 
son,  00  111.  30;  Wolf  v.  Beaird,  123  111.  585, 

15  N.  E.  161,  5  Am.  St.  Rep.  565;  Miller  v. 
Kingsbury,  128  111.  45,  21  N.  E.  209.  And 
see  McKinley  v.  Braden,  1  Scam.  (111.)  64. 

Indiana. 

In  Indiana  it  has  been  held  that  it  is  sufli- 
cient  if  the  body  of  the  pleading  shows  that 
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the  plaintiff  is  suing  in  his  representative 
character,  without  setting  out  his  appoint- 
ment and  qualification.  Durham  v.  Hudson, 
4  Ind.  501;  English  v.  Roche,  6  Ind.  62;  Kel- 
ley  V.  Love,  35  Ind.  106;  Bennett  v.  Gaddis, 
79  Ind.  347;  Chicago,  etc.  R.  Co.  v.  Cum- 
mings,  24  Ind.  App.  192,  53  N.  £.  1026;  Mc- 
Dowell V.  North,  24  Ind.  App.  435,  53  N.  £. 
789.  And  see  Hansford  v.  Van  Auken,  79 
Ind.  157,  302. 

So,  in  Durham  v.  Hudson,  4  Ind.  501, 
wherein  some  of  the  counts  of  a  declaration 
did  not  conclude  to  the  damage  of  the  plain- 
tiff "as"  administrator,  but  concluded  "to 
the  damage  of  the  plaintiff  administrator  as 
aforesaid,"  it  was  held  that  the  declaration 
was  good  as  the  counts  all  showed  plainly 
that  the  plaintiff  was  suing  as  administrator. 

In  English  v.  Roche,  6  Ind.  62,  in  a  bill  to 
foreclose  a  mortgage,  the  complainants  de- 
scribed tliemselves  as  "administrators  of  the 
goods  and  chattels,  rights,  credits,  moneys 
and  effects  which  were  of  Henry  Ossum,  late 
of  Huntington  county,  deceased,  who  died 
intestate."  The  bill  further  sUted  that  "on 
or  about  the  Ist  day  of  October,  1848,  said 
Henry  Ossum  died  intestate,  and  that  your 
orators  were  duly  appointed,"  etc.  It  was 
held  that  the  bill  sufficiently  showed  that  the 
complainants  were  the  administrators  of 
Henry  Ossum,  deceased. 

In  Toner  v.  Wagner,  158  Ind.  447,  63  N.  E. 
859,  the  title  of  the  cause  and  the  commence- 
ment of  the  complaint  were  as  follows: 
"Frank  L.  Wagner,  Administrator  of  the  Es- 
tate of  Jane  Brunk,  deceased,  v.  Edward  Ton- 
er and  Albert  D.  Toner,  Sr.  The  plaintiff 
in  the  above  entitled  cause,  as  administrator 
of  the  estate  of  Jane  Brunk,  deceased,  com- 
plains," etc.  The  court  said:  "We  are 
asked  by  coimsel  for  appellants  to  disregard 
the  words  'as  administrator  of  the  estate 
of  Jane  Brunk,  deceased,'  in  the  body  of  the 
complaint,  and  to  construe  that  pleading  as 
if  the  action  were  brought  in  the  name  of 
Frank  L.  Wagner  alone,  with  no  designation 
of  the  character  in  which  he  sues,  and  with 
no  indication  of  his  connection  with  the  note 
sued  upon.  This  we  do  not  feel  authorized  to 
do.  The  statutory  rule  requires  that  a  liberal 
construction  shall  be  given  to  the  pleadings 
in  civil  causes,  with  a  view  to  substantial 
justice  between  the  parties.  ...  A  form- 
al allegation  of  the  death  of  Mrs.  Brunk, 
and  of  the  issuing  of  letters  of  administra- 
tion upon  her  estate  to  the  person  named  as 
administrator,  would  have  been  more  in  ac- 
cordance with  the  rules  of  good  pleading  and 
with  approved  precedents  than  the  form  of 
averment  adopted ;  but,  under  the  liberal  pro- 
visions of  the  civil  code,  as  interpreted  add 
applied  by  this  court,  the  complaint  must  be 
held  sufficient.  While  there  is  some  diversi- 
ty of  opinion  as  to  the  necessity  of  such  al- 
legations of  the  death   of  the  intestate  and 
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the  ^  appointment  of  the  administrator  or 
executor,  the  tendency  of  the  courte  is  toward 
a  relaxation  of  the  strictness  of  the  common 
law  rules  of  pleading,  and  it  is  now  generally 
held  that  no  formal  words  are  essential  to 
show  the  representative  character  in  which  the 
plaintiff  sues.  ...  In  the  present  case  no 
one  could  be  misled  by  the  title  of  the  cause, 
or  by  the  averments  in  the  body  of  the  com- 
plaint as  to  the  character  in  which  the  plain- 
tiff sued,  his  title  to  the  note,  or  that  the 
payee  of  the  note  was  dead.  But,  even  if 
there  had  been  any  merit  in  these  objections 
to  the  form  of  the  complaint,  the  defects  com- 
plained of  were  effectually  cured  by  the  ad- 
mission of  record  by  the  appellants  that  Jane 
Brunk  had  died  intestate,  and  that  the  plain- 
tiff, Frank  L.  Wagner,  was  the  duly  appoint- 
ed and  acting  administrator  of  her  estate.'^ 

In  Hamilton  v.  Ewing,  6  Blackf.  88,  where- 
in the  plaintiff  sued  on  a  promissory  note 
payable  to  the  deceased,  describing  himself 
as  "executor"  of  the  deceased,  it  was  held 
that  there  was  nothing  to  show  the  connec- 
tion of  the  plaintiff  with  the  cause  of  action, 
as  the  mere  description  of  his  person  as  the 
executor  of  the  deceased  was  not  enough 
for  that  purpose,  and  that  there  should  have 
been  an  averment  to  show  his  interest  in  the 
note. 

In  Campbell  v.  Baldwin,  6  Blackf.  364,  it 
was  held  that,  when  it  is  necessary  for  a 
plaintiff  to  sue  as  executor  or  administrator, 
an  omission  to  show  his  authority  is  fatal  on 
demurrer;  but  that  when  he  can  maintain 
the  action  in  his  own  right,  as  where  he  has 
obtained  a  judgment  for  a  debt  due  to  his 
testator,  the  omission  is  immaterial,  though 
he  describes  himself  as  executor  or  adminis- 
trator. 

Where  the  debt  sued  for  is  due  to,  or  the 
judgment  sought  to  be  enforced  was  recov- 
ered by,  an  administrator  or  executor  in  his 
personal  capacity,  and  not  in  autre  droit,  a 
designation  of  himself  as  administrator,  etc., 
is  surplusage,  and  should  be  rejected  as  such. 
Helm  V.  Van  Vleet,  1  Blackf.  343,  12  Am.  Dec. 
248;  Capp  v.  Gilman,  2  Blackf.  45;  Barnes 
V.  Modisett,  3  Blackf.  263;  Hamilton  v.  Ew- 
ing, 6  Blackf.  88;  Campbell  v.  Baldwin,  6 
Blackf.  364.  And  see  Daniels  v.  Richie,  7 
Blackf.  391. 

In  Daniels  v.  Richie,  7  Blackf.  391,  the 
plaintiffs  were  described  in  the  declaration 
as  executors,  but  it  did  not  appear  that  the 
cause  of  action  accrued  to  them  in  that  ca- 
pacity; they  were  not  alleged  to  have  de- 
mised the  premises  as  executor,  nor  were  the 
premises  averred  to  have  belonged  to  the  tes- 
tator; but  the  covenants  were  laid  to  have 
been  made  to  the  plaintiffs  individually.  It 
was  held  that,  viewing  the  declaration  as  set- 
ting forth  a  lease  made  by  the  plaintiffs  per- 
sonally,   and    containing    covenants    by    the 


defendants  to  them  personally,  which  were 
alleged  to  have  been  broken,  it  wa&  to  be 
considered  good  on  demurrer. 

In  Vanblaricum  v.  Yeo,  2  Blackf.  322,  it 
was  held  that  the  declaration  in  an  action 
of  debt  by  an  administrator  de  bonis  non 
should  contain  the  name  of  the  original  ad- 
ministrator and  a  statement  that  the  money 
had  not  been  paid  to  him.  And  in  Griffith 
V.  Fischli,  4  Blackf.  427,  it  was  held  that 
in  addition  to  the  requirements  set  forth  in 
Vanblaricima  v.  Yeo,  supra,  the  declaration 
should  contain  an  averment  that  the  money 
had  not  been  paid  to  the  previous  adminis- 
trator or  to  the  present  administrator,  who 
was  the  plaintiff,  or  the  deceased. 

Kansas. 

In  Central  Branch  Union  Pac.  R.  Co.  v. 
Andrews,  37  Ran.  162,  14  Pac.  509,  it  was 
held  that  the  allegation  in  a  complaint  was 
held  to  be  sufficient:  "That  the  said  R.  S. 
Andrews  died,  in  Atchison  county,  Kansas, 
on  March  9,  1883;  and  thereafter,  and  on 
March  13,  1883,  said  L.  A.  Andrews  and  B.  F. 
Hudson  were,  by  the  probate  court  of  Atchi- 
son county,  Kansas,  being  duly  and  legally 
authorized  thereto,  duly  and  legally  appoint- 
ed administrators  of  the  estate  of  said  R.  S. 
Andrews,  deceased,  and  letters  of  adminis- 
tration duly  and  legally  issued  to  them  as 
such  out  of  and  by  said  court,  and  that  they 
thereupon  duly  and  legally  qualified  as  such 
administrators,  and  have  ever  since  been  and 
now  are  the  duly  and  legally  authorized,  ap- 
pointed, qualified,  and  acting  administrators 
of  the  estate  of  R.  S.  Andrews,  deceased.*' 

Kentuclcy, 

It  is  not  required,  in  Kentucky,  that  the 
plaintiff  in  the  caption  of  the  pleading 
should  style  himself  in  his  official  capacity, 
but  the  fiduciary  character  in  which  a  party 
sues  must  be  stated  in  the  body  of  the  peti- 
tion. Thus,  in  Quinn  v.  Newport  News,  etc. 
Valley  Co.  22  S.  W.  223,  15  Ky.  L.  Rep.  74, 
wherein  the  plaintiff,  after  reciting  the  facts 
constituting  the  cause  of  action,  alleged  that 
"Quinn  died  intestate,  a  resident  of  Jefferson 
county,  and  the  plaintiff  was  appointed  by 
the  county  court  to  be,  that  it  accepted  and 
qualified  as,  and  became  and  now  is,  the  ad- 
ministrator of  the  estate  of  Joseph  Quinn. 
deceased,"  it  was  held  that  this  was  a  suffi- 
cient statement  of  facts  to  show  that  the 
recovery  was  sought  by  the  plaintiff  in  its 
representative,  and  not  in  its  individual, 
capacity. 

In  Louisville,  etc.  R.  Co.  v.  Hcrndon,  126 
Ky.  589,  104  S.  W.  732,  31  Ky.  L.  Rep.  1059, 
it  was  held  that  an  all^ation  in  a  petition 
by  a  corporation  that  "on  February  9,  1905, 
Wm.  H.   Hemdon  died  intestate,  a  resident 


AUSTIN  V. 

75  W. 

of  Hopkins  county,  Ky.,  and  on  August  30, 
1905,  it  was  appointed  by  said  Hopkins  coun- 
ty court  administrator  of  his  estate,  and 
thereupon  qualified  as  such  administrator  as 
required  by  law,  and  has  acted  as  such  ever 
since,"  was  sufficient  to  show  a  special  ap- 
pointment as  adzninistrator  of  the  estate. 

In  Bowler  v.  Lane,  3  Mete.  311,  it  was  held 
that  the  fact  that  in  the  style  of  the  action, 
the  name  of  the  plaintiff  was  inserted  as 
''Ellen  Lane,  plaintiff,  administratrix  of 
Maurice  Lane,  deceased,  against  K.  B.  Bowl- 
er, defendant,"  showed  conclusively  the  char- 
acter in  which  the  plaintiff  sued;  so  that  an 
amended  petition  wherein  it  was  averred 
that  the  action  was  brought  by  her,  as  the  ad- 
ministratrix of  Maurice  Lane,  deceased,  did 
not  change  the  character  of  the  action. 

Where  it  does  not  appear  by  any  statement 
in  the  writ  or  declaration  that  the  plaintiff 
sued  in  his  representative  capacity,  and  the 
cause  of  action  is  laid  in  his  personal  right, 
the  fact  that  he  is  named  administrator,  etc., 
should  be  taken  as  a  description  of  the  per- 
son suing,  rather  than  of  the  character  in 
which  he  sues.  Spurgen  v.  Robinet,  4  Bibb 
75;  Baker  v.  Baker,  4  Bibb  346;  Keid  ▼. 
Watts,  4  J.  J.  Marsh.  440.  Thus  in  Baker 
T.  Baker,  supra,  the  court  said :  'Though  the 
plaintiffs  are  styled  executors  in  the  note  up- 
on which  the  action  is  founded,  yet  it  is 
plain  that  can  only  operate  as  a  descriptio 
personamm;  for  as  the  note  was  given  to 
them,  and  not  to  their  testator,  they  could 
only  maintain  the  action  in  their  right,  and 
not  in  that  of  their  testator,  and  consequent- 
ly a  plea  that  there  was  another  executor, 
not  joined  with  them  in  the  action,  could  not 
abate  the  suit." 

In  Rowan  v.  Lee,  3  J.  J.  Marsh,  07,  where- 
in in  the  first  part  of  his  declaration  the 
plaintiff  stated  that  he  was  the  executor  of 
the  deceased's  estate,  but  in  a  subsequent  part 
he  averred  that  he  had  taken  out  letters  of 
administration,  the  court  said:  "The  dis- 
tinction between  an  executor  and  adminis- 
trator is  perfectly  defined  by  law,  and  when  a 
plaintiff  demands  a  debt,  in  right  of  another, 
whose  representative  he  assumes  to  be,  be 
ought  to  set  out  with  precision  his  true 
character." 

It  has  been  held  that  the  declaration  need 
not  state  where  or  by  what  authority  the  let- 
ters of  administration  were  granted.  Wal- 
ton V.  Kindred,  5  B.  T.  Mon.  388.  But  in 
Acton  V.  Walker,  74  S.  W.  231,  24  Ky.  L. 
Rep.  2377,  it  was  held  that  a  petition  was 
defective  where  the  plaintiff  failed  to  aver 
where  the  testator  died,  and  in  what  court 
she  qualified  as  executrix,  and  in  what  court 
the  will  was  probated,  the  terms  of  the  will, 
and  that  under  the  will  she  was  vested  with 
the  title  to  the  land  which  had  been  sold 
appellants,  or   state  the  facts  which  would 
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show  that  she  had  the  right  to  make  and 
tender  them  a  deed,  which  they  were  bound 
to  accept  under  the  terms  of  the  title  bond. 
In  Warfield  v.  Brand,  13  Bush  77,  no  ob- 
jection on  the  ground  of  insufficiency  was 
made  to  a  petition  which  contained  distinct 
allegations  that  Burr,  Scott,  and  the  appel- 
lee were  each,  in  succession,  appointed  ad- 
ministrator, with  the  will  annexed,  of  Wil- 
liam M.  Brand,  but  there  were  no  allegations 
of  the  death,  resignation,  or  removal  of  the 
original  executors,  or  of  Burr  or  Scott.  The 
only  allegation  as  to  the  executors  was  that 
they  all  qualified  except  Mrs.  Brand;  that  W. 
H.  Brand  was  the  active  executor;  that 
the  executors  named  having  died  or  declined 
to  act,  Burr  was  appointed  administrator; 
that  he  afterwards  ceased  to  act,  when  Scott 
was  appointed  by  the  Fayette  county  court. 

Louisiana. 

In  Louisiana  it  has  been  held  that  the  ca- 
pacity of  a  party,  appearing  as  a  fiduciary, 
should  be  averred,  but  it  need  not  be  proved 
unless  specially  denied.  Hatcher's  Succes- 
sion, 23  La.  Ann.  136. 

In  McNeil's  Succession,  9  La.  Ann.  113, 
wherein  the  plaintiff  styled  himself  in  his 
rule,  not  only  administrator,  but  attorney  in 
fact  of  the  heirs,  and  his  quality  of  admin- 
istrator was  undisputed,  it  was  hdd  that  his 
allegation  of  another  qualify  in  himself  than 
that  of  administrator  of  the  estate  might 
therefore  be  treated  as  surplusage. 

Maine, 

The  rule  obtaining  in  Maine  is  that  in 
order  that  a  suit  may  be  deemed  one 
brought  in  a  representative  capacity,  the 
plaintiff  must  not  only  describe  himself 
as  an  executor,  but  he  must  aver  that 
the  promise  was  made  to  the  testator,  in 
his  lifetime,  or  that  it  was  made  to  the  plain- 
tiff, as  executor.  And  so,  where  the  plaintiff 
describes  himself  in  his  writ  as  an-  executor, 
but  the  cause  of  action  is  described  as  one 
accruing  to  him  in  his  own  right,  and  he  does 
not  aver  that  the  promise  on  which  the  action 
was  brought  was  made  to  the  testator,  nor 
that  it  was  made  to  him,  as  executor,  but 
it  is  described  as  one  made  to  the  plaintiff 
himself  and  on  a  consideration  moving  from 
him,  the  suit  is  one  brought  in  the  private 
and  individual  capacity  of  the  plaintiff.  Brag- 
don  V.  Harmon,  69  Me.  29;  Hayes  v.  Rich,  101 
Me.  314,  64  Atl.  659,  116  A.  S.  R.  314:  Bus- 
well  V.  Eaton,  76  Me.  392 ;  Fleming  v.  Courte- 
nay,  98  Me.  401,  67  Atl.  592,  99  Am.  St.  Rep. 
414. 

In  Brown  v.  Nourse,  55  Me.  230,  92  Am. 
Dec.  583,  in  answer  to  an  objection  that  the 
writ  did  not  state  that  the  plaintiff  was  ad- 
ministratrix of  her  intestate  within  this 
state,  the  court  said:     "If  the  objection  is. 
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at  this  stage  of  the  case,  open  to  the  defend- 
ant, the  reply  is  that  she  does  allege  that 
she  is  'administratrix  of  the  estate  of  J.  W. 
L.  Brown,  late  of,'  etc.  The  promises  set 
forth  are  all  to  the  intestate.  This  is  the 
usual  mode  of  declaring  in  this  state.  It  has 
never  been  required  that  the  writ  should  set 
out  where,  or  bv  what  authority,  the  admin- 
istration  was  granted.  The  administrator 
never  makes  profert  of  his  letters  of  admin- 
istration. The  legal  inference  is,  when  a  suit 
is  brought  in  the  name  of  an  administrator, 
and  he  declares  that  he  is  administrator  of  a 
certain  deceased  person,  that  the  declaration 
is  that  it  was  granted  in  this  state.  For  he 
cannot  be  an  administrator,  with  a  right  to 
sue  in  our  courts,  unless  he  has  been  here 
appointed.'' 

Maryland. 

In  Maryland,  if  the  action  Ib  one  which 
the  plaintiff  can  maintain  only  in  an  individ- 
ual capacity,  the  addition  of  the  word  ex- 
ecutor or  administrator  may  be  treated  as 
a  superfluous  description.  Sasscer  v.  Walk- 
er, 5  Gill  &  J.  102,  25  Am.  Dec.  272;  Chap- 
man v.  Davis,  4  Gill  166.  In  the  case  first 
cited,  the  court  said:  ''The  appellees  being 
styled  in  the  writ  'executors  of  William 
Walker,'  and  merely  called  in  the  declaration 
(after  reciting  the  writ),  'the  said  plaintiffs,' 
the  words  'the  said  plaintiffs,'  in  the  declara- 
tion, must  be  understood  as  having  reference 
to  the  plaintiffs  as  described  in  the  writ,  and 
to  mean  the  plaintiffs,  executors  of  William 
Walker;  and  being  called  in  the  replication 
throughout  'executors  of  William  Walker,' 
and  in  the  demurrer  'the  said  plaintiffs,'  as 
in  the  declaration,  which  must  be  underBt<)od 
in  the  same  manner  as  the  declaration,  there 
is  perfect  correspondence  between  the  writ, 
declaration,  replication,  and  demurrer;  and 
if  the  appeal  bond  on  which  the  suit  was 
brought,  and  which  was  given  to  them  as 
executors,  on  the  appeal  from  the  judgment 
obtained  by  them  in  that  character  against 
Kemp  was  a  contract  on  which  they  could 
sustain  an  action  only  in  their  individual, 
and  not  in  their  representative  capacity,  then 
the  addition  of  the  word  'executors,'  in  the 
writ,  etc.,  might  be  construed  and  treated 
as  a  superfluous  description,  and  not  ir- 
regular, the  demand  being  the  same." 

In  Banton  v.  Higgins,  41  Md.  539,  it  was 
held  that,  in  an  action  by  a  foreign  executor 
to  enforce  the  payment  of  a  judgment  already 
recovered  by  him  in  the  state  where  his 
letters  testamentary  were  granted,  the  judg- 
ment became  a  new  debt  due  to  him  as  ad- 
ministrator, and  his  right  to  sue  for  the  same 
did  not  depend  on  his  letters  of  administra- 
tion; that  while  strictly  speaking,  the  suit 
should  be  brought  in  his  own  name,  a  de- 


scription of  himself  as  administrator  would 
be  rejected  as  mere  surplusage.  But  in 
Chapman  v.  Davis,  '4  Gill  166,  it  was  held 
that  where  the  plaintiff  could  have  main> 
tained  an  action,  either  in  his  personal  or 
representative  capacity,  and  sues  in  the ' 
latter  capacity,  he  is  bound  to  sustain  it  as 
an  action  in  that  capacity. 

Mas»achv8€t  t8. 

In  Massachusetts  it  has  been  held  tliat  a 
declaration  by  an  administrator  need  not 
set  forth  where,  or  by  what  authority,  the 
administration  was  granted.  Langdon  v. 
Potter,  11  Mass.  313. 

And  where  the  action  might  have  been 
brought  by  the  representative  in  his  own 
name,  it  has  been  held  that  his  styling  him- 
self executor  or  administrator  is  merely  de- 
scriptive and  not  essential  to  his  right  to 
recover.  Talmage  v.  Chapel,  16  Mass.  71; 
Baker  v.  Hathaway,  5  Allen  103. 

Thus  in  the  case  last  cited  the  plaintiff  an- 
nexed to  his  name  the  title  of  administrator, 
etc.,  but  in  the  stating  part  of  his  bill  he 
set  forth  an  agreement  as  actually  made 
with  himself,  and  asked  specific  perfornuince 
in  the  manner  stated  in  the  contract.  The 
court  held  that  it  was  competent  for  him  to 
require  the  stipulated  conveyance  to  be  made 
either  to  himself  or  such  other  persons  as 
he  might  designate,  and  that  the  bill  might 
well  be  considered  as  brought  by  him  person- 
ally, if  necessary  to  sustain  the  same,  and 
the  addition  of  administrator  might  be  treat- 
ed as  merely  descriptive. 

In  Arnold  v.  Sabin,  4  Cush.  46,  wherein  the 
petitioner  described  himself  as  administrator 
and  creditor,  but  it  appeared  that  he  was 
not  entitled  to  act  as  administrator,  the  court 
said:  "The  respondent  alleges,  in  his  peti- 
tion, that  he  is  'administrator  and'  creditor; 
but  the  words  'administrator  and'  are  ma- 
terial, and  cannot  be  treated  as  surplusage. 
It  may  have  been  upon  this  ground  alone 
that  the  judge  took  jurisdiction." 

Michigan. 

Ib  Michigan,  it  has  been  held  that  th» 
character  in  which  the  plaintiff  sues,  1.  e.,  in 
a  representative,  or  an  individual  capacity, 
is  to  be  determined  from  the  allegations  of 
the  body  of  the  pleading.  Middlesworth  v. 
Nixon,  2  Mich.  426,  57  Am.  Dec.  136.  So,  in 
Walker  v.  Cady,  106  Mich.  21,  63  N.  W.  1005, 
wherein  the  bill  of  complaint  set  forth  very 
fully  all  the  proceedings  in  the  probate  court,, 
the  appointment  of  complainant  as  adminis- 
trator, the  allowance  of  a  claim,  an  appeal 
to  the  circuit  court,  the  recovery  of  verdict 
and  judgment  there,  and  the  deficiency  of  as- 
sets, the  court  said:  "While  there  is  na 
specific  allegation  that  the  bill  is  filed  in  his 
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capacity   of    administrator,   there  exiBt>j   no  necessary,    in    suits    by   administrators,  to 

room  for  doubt  that  it  is  so  filed,  and  that  state  when  the  intestate  died. 

the  defendants  so  understood.    The  point  is 

too  technical  to  require  further  comment."  Missouri, 


Minnesota. 

In  Minnesota,  the  rule  is  that  it  is  neces- 
sary for  a  plaintiff  who  sues  as  executor  or 
administrator  to  allege  in  a  direct  and  issu- 
able form  that  he  is  such,  though  it  is  the 
better  practice  so  to  do  by  alleging  that  the 
plaintiff  is  executor  or  administrator  by 
virtue  of  letters  issued  by  a  probate  court 
of  some  county,  giving  the  name  of  the  court 
and  the  term  at  which  the  letters  were  grant- 
ed. Chamberlain  v.  Tiner,  31  Minn.  371,  18 
N.  W.  97;  Hamilton  v.  Mclndoo,  81  Minn. 
324,  84  N.  W.  118. 

It  has  been  held  that  in  an  action  by  an 
administrator  de  bonis  non  the  complaint 
should  state  the  name  of  the  original  repre- 
sentative, and  that  he  is  dead,  or  has  re- 
signed, or  has  been  discharged,  or  that  his 
letters  have  been  revoked,  as  the  case  may 
be.  Hamilton  v.  Mclndoo,  81  Minn.  324,  84 
X.  W.  118. 

Mississippi, 

In  Mississippi,  it  has  been  held  that  the 
declaration  should  state  with  clearness  and 
precision  the  character  in  which  the  plaintiff 
sues.  Gushing  v.  Gibson,  Walk.  87.  In  that 
case,  wherein  the  plaintiffs  described  them- 
selves as  the  "legal  representatives"  of  the 
deceased,  the  court  said:  "The  words  'legal 
representative'  may  be  considered  a  generic 
description,  out  of  which  we  may  have  many 
species,  such  as  heirs,  aliens,  executors  and 
administrators,  administrators  de  bonis  non, 
and  administrators  with  the  will  annexed.  If 
thicp  be  a  fact,  and  the  declaration  be  held 
sufficient,  it  is  manifest  that  the  defendant 
will  be  deprived  of  the  privilege  of  contro- 
verting their  existence  under  either  head  of 
the  species,  for  they  do  not  describe  them- 
selves as  being  one  or  the  other.  If  the  plain- 
tiffs were  suffered  to  recover  under  the 
present  state  of  the  pleadings,  could  such  a 
recovery  be  pleaded  in  bar  by  the  defendant, 
in  the  subsequent  suit  for  the  same  cause  of 
action  by .  an  executor  or  administrator  f  I 
think  not." 

Where  a  note  is  made  payable  to  a  party 
as  administrator,  the  words  "as  adminis- 
trator" are  merely  descriptive  of  the  person 
and  do  not  change  the  nature  of  the  action, 
which  may  be  maintained  in  the  party's  own 
name  and  in  his  own  right.  Carter  v. 
Saunders,  2  How.  851;  Trotter  v.  White,  10 
Smedes  &  M.  607;  Falls  t.  Wilson,  24  Miss. 
168:  Rucks  v.  Taylor,  49  Miss.  552. 

In  Boswell  v.  Thigpen,  75  Miss.  308.  22 
So.  823,  it  was  held  that  it  was  not  usual  or 


In  Missouri  it  is  held  that  the  caption  of 
a  pleading  by  an  executor  or  administrator  is 
simply  descriptio  personae,  and  not  a  sub- 
stantive allegation;  and  therefore  thai,  to  be 
sufficient,  a  petition  ought  to  show,  by  proper 
averments  and  statements  of  fact,  the  au- 
thority of  the  plaintiff  to  bring  such  a  suit. 
Higgins  V.  Hannibal,  etc.  R.  Co.  36  Mo.  418; 
State  V.  Matson,  38  Mo.  489;  Fuggle  v. 
Hobb9»  42  Mo.  687 ;  Headlee  v.  Cloud,  51  Mo. 
301;  Bird  v.  Cotton,  57  Mo.  568;  State  v. 
Bartlett,  68  Mo.  681;  Smith  v.  Zimmerman, 
29  Mo.  App.  249.  Thus,  where  the  chief 
ground  of  objection  to  a  petition  was  that  the 
plaintiff  was  not  styled  in  the  caption  thereof 
as  the  administrator  of  the  estate  of  the  de- 
ceased, the  court  said:  "These  words  are 
mere  descriptio  personae,  and  had  they  been 
added  to  the  name  of  Edwards,  would  have 
given  him  no  standing  in  court,  unless  the 
fact  of  his  appointment  and  qualification  as 
administrator  had  been  averred  in  the  peti- 
tion. In  such  case  the  averments  in  the 
petition  would  determine  the  right  of  the 
party  to  prosecute  the  suit;  and  as  it  is  ex- 
pressly averred  that  plaintiff  was  duly  ap- 
pointed administrator,  and  thereafter  did 
qualify,  and  as  such  administrator  prose- 
cutes the  suit,  the  omission  of  the  words  as 
administrator  of  the  estate  of  Shrout  is  not 
fatal  on  demurrer,  as  the  omission  is  fully 
supplied  and  cured  by  the  allegations  of  the 
petition."     State  v.  Bartlett,  68  Mo.  681. 

In  Dodson  v.  Scroggs,  47  Mo.  285,  an 
action  on  the  bond  of  an  administrator  who 
had  defaulted,  by  an  administrator  de  bonis 
non,  it  was  held  that  the  plaintiff  should  b^ 
required  to  aver  the  fact  of  his  appointment 
affirmatively,  and  that  it  was  usual  and  prop- 
er to  give  the  date  of  his  letters  and  the 
court  from  which  thev  were  issued,  that  the 
defendant  might  be  advised  in  regard  to  his 
authority,  and  be  able  intelligently  to  put  it 
in  issue.  In  State  v.  Green,  65  Mo.  628,  it 
was  held  that  a  petition  which  by  an  ad- 
ministrator de  bonis  non  which  failed  to 
show  the  termination  of  the  authority  of  one 
of  two  original  administrators  was  insuf- 
ficient. 

In  Duncan  v.  Duncan,  19  Mo.  368,  the 
plaintiff,  styling  herself  in  the  petition,  ad- 
ministratrix of  all  and  singular  the  goods, 
chattels  and  effects  of  a  named  decedent,  com- 
menced a  civil  action  against  the  defendant, 
on  a  note  alleged  to  have  been  made  by  the 
defendant  to  the  intestate,  and  on  an  account 
due  from  the  defendant  to  the  intestate, 
praying  judgment  as  administratrix.  It  was 
held  that  the  petition  stating  the  character 
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in  w|iic1i  the  plaintiff  sued  (as  adminis- 
tratrix)  and  the  indebtedness  to  her 
intestate,  and  praying  judgment  as  adminis- 
tratrix for  the  debt,  was  a  sufficient  state- 
ment of  the  cause  of  action,  and  of  her  right 
to  sue,  ''in  such  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
is  intended."     (Code,  art.  6,  sec.  1.) 

In  Fuggle  V.  Hobbs,  42  Mo.  537,  it  was 
held  that  whore,  in  the  title  to  the  petition, 
the  plaintiff  was  described  as  ^'administrator" 
but  in  the  body  of  the  petition  it  was  aver- 
red that  he  was  the  acting  and  lawful  ex- 
ecutor of  the  last  will  and  testament  of  the 
deceased,  and  there  was  no  other  allegation 
of  his  appointment,  qualification,  or  repre- 
sentative capacity,  the  averment  contained 
in  the  petition  was  good. 

In  Leeper  v.  Taylor,  111  Mo.  312,  19  S.  W. 
955,  it  was  held  that,  under  the  Missouri  stat- 
ute (Rev.  Stat.  1889,  §  299)  making  it  the 
duty  of  the  public  administrator  to  take 
charge  of  the  estate  of  deceased  persons  in 
the  cases  specified  in  the  first  seven  sub- 
divisions thereof,  the  public  administrator, 
in  taking  charge  of  estates,  acts  independent- 
ly of  any  order  of  the  probate  court,  and  in 
suits  brought  by  him  he  is  not  required  to 
show  the  facts  which  authorized  him  to  take 
on  himself  the  burden  of  administration. 

It  has  been  held  that  an  administrator  can 
maintain  an  action  in  his  individual  name  on 
a  judgment  obtained  by  him,  or  on  a  note 
made  payable  to  him  "as  administrator,  etc.," 
or  "as  executor,  etc.,"  the  words  "adminis- 
trator, etc."  being  mere  words  descriptive  of 
his  office  or  title  to  be  rejected  as  sur- 
plusage or  descriptio  personae.  Lacompte  v. 
Seargent,  7  Mo.  351;  Rittenhouse  v.  Ammer- 
man.  64  Mo.  197,  27  Am.  Rep.  215;  Tittman 
V.  Thornton,  107  Mo.  600,  17  S.  W.  979,  16 
L.R.A.  410;'  State  v.  Kaime,  4  Mo.  App.  479; 
Knoche  v.  Perry,  90  Mo.  App.  483. 

Montana. 

In  Noyes  v.  Young,  32  Mont.  226,  79  Pac. 
1063,  it  was  held  that  where  an  adminis- 
tratrix was  made  a  party  plaintiff,  not  by  the 
action  of  the  parties,  but  by  an  order  of  the 
court,  no  allegation  of  her  official  capacity 
was  required. 

In  Knight  v.  LeBeau,  19  Mont.  223,  47  Pac. 
962,  the  complaint  alleged  that  on  a  stated 
day  the  plaintiffs  were  duly  and  legally  ap- 
pointed administrators  with  the  will  annexed 
of  the  estate  of  a  certain  decedent  and 
duly  qualified  as  such  administrators;  and 
letters  of  administration  with  the  will  an- 
nexed of  said  estate,  were  duly  and  legally 
issued  to  them  and  each  of  them;  and  that 
they  and  each  of  them  have  ever  since  been, 
and  now  are,  the  duly  and  legally  appoint- 
ed, qualified,  and  acting  administrators  with 


the  will  annexed  of  the  estate.  Holding  the 
complaint  to  be  sufficient,  the  court  said: 
"It  is  true  that  the  averments  as  to  the  legal 
capacity  of  plaintiffs  to  sue  are  very  de- 
fective. Properly  the  pleading  should  have 
shown  by  direct  averment  that  Godwin  died 
leaving  a  will;  that  a  court  of  this  state 
(naming  it)  duly  made  orders  admitting  said 
will  to  probate,  and  issuing  letters  of  ad- 
ministration with  the  will  annexed  to  plain- 
tiffs. .  .  .  The  actual  cause  of  action  in 
the  complaint  under  review  is  the  unpaid 
promissory  note  executed  by  defendant  to  the 
decedent,  Godwin.  The  capacity  in  which 
a  plaintiff  sues  is  not  necessarily  an  es- 
sential element  of  the  cause  of  action  stated 
in  his  complaint.  ...  In  State  v.  Mat- 
son,  38  Mo.  489,  and  Judah  v.  Fredericks, 
57  Cal.  389,  which  are  the  main  precedents 
relied  upon  by  appellant,  the  courts  evident- 
ly proceeded  upon  the  theory  that  the  right 
of  the  party  to  recover  is  an  essential  ele- 
ment of  the  cause  of  action  he  states.  We 
can  readily  understand  that  the  right  to  re- 
cover may  be  regarded  as  an  element  of  the 
cause  of  action,  under  certain  circumstances. 
.  .  .  But  there  is  a  manifest  distinction 
betw^een  a  complaint  which  fails  to  show  any 
capacity  to  sue,  or  any  right  to  recover,  and 
one  which  only  defectively  sets  forth  the  ca- 
pacity or  right.  In  the  two  cases  relied  upon 
by  appellant,  cited  supra,  we  think  the  courts 
overlooked  this  distinction.  For  in  both  of 
these  cases  there  were  allegations  showing 
that  the  plaintiffs  sued  as  executors  of  de- 
cedents, however  defective  they  may  have 
been.  Between  a  right  to  recover  and  the 
want  of  legal  capacity  designated  as  a  ground 
for  demurrer  in  section  680,  Code  of  Civil 
Procedure  1896,  the  difference  may  not,  at 
times,  seem  very  clear.  But  if  a  right  to 
recover  is  to  be  regarded  as  an  essential  ele- 
ment of  the  cause  of  action  stated,  to  such 
an  extent  as  to  include  the  capacity  to  sue', 
then  such  a  doctrine,  carried  out  logically, 
would  completely  nullify  the  specific  statu- 
tory ground  of  demurrer  for  want  of  legal 
capacity  to  sue.  We  cannot  follow  any  such 
doctrine  even  if  the  cases  State  v.  Matson 
and  Judah  v.  Fredericks,  supra,  and  others 
cited  by  appellant,  do  follow  and  teach  it. 
For  the  purposes  of  the  general  demurrer  to 
the  complaint  because  it  fails  to  state  a 
cause  of  action,  we  must  accept  as  conceded 
that  the  plaintiffs  were  the  administrators  of 
Godwin,  that  Godwin  was  dead,  and  that  the 
note  sued  upon  is  in  their  hands  as  ad- 
ministrators of  his  estate.  However  defec- 
tive the  allegations,  these  facts  are  clearly 
inferable.  Under  the  general  rule  that  there 
is  no  presumption  against  the  pleader,  we 
cannot  infer  from  these  averments  that 
Godwin  is  alive,  that  he  left  no  will,  and  that 
a  court  qualified  to  do  so  did  not  duly  issue 
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letters  of  administration  with  his  will  an- 
nexed to  plaintiffs.  .  .  .  Again,  appel- 
lant urges  that  the  complaint  is  unintel- 
ligible and  uncertain,  inasmuch  as  it  cannot 
be  ascertained  when  or  where  said  Godwin 
died.  But  appellant  is  not  injured  by  such 
omissions  in  the  complaint.  The  demurrer 
was  properly  overruled  in  this  respect." 

yehraska. 

In  Williams  v.  Eikenbary,  36  Neb.  478,  54 
N.  VV.  852,  it  was  held  that  a  petition  suf- 
liciently  showed  that  the  plaintiff  sued  in  her 
representative  capacity,  though  the  caption 
gave  her  individual  name  only  where  the  body 
of  the  petition  showed  her  appointment  as 
administratrix  and  stated  the  cause  of  action 
aa  one  accruing  to  her  intestate. 

Nevada, 

In  Stanley  v.  Sierra  Nevada  Silver  Min. 
Co.  118  Fed.  931  (applying  the  Nevada  rule) , 
the  complaint  alleged  that  before  the  com- 
mencement of  this  action  W.  H.  Stanley  died 
intestate,  and  that  on  or  about  the  8th  day 
of  August,  1902,  on  proper  proceedings  had 
therefor  in  the  first  judicial  district  court  of 
the  state  of  Nevada,  in  and  for  the  county  of 
Storey,  an  order  was  duly  made  by  said 
court  appointing  plaintiff  administratrix  of 
the  estate  of  said  W.  H.  Stanley,  deceased, 
and  that  thereupon  plaintiff  duly  qualified  as 
such  administratrix,  and  letters  of  adminis- 
tration upon  the  estate  of  said  W.  H.  Stanley, 
deceased,  were  duly  issued  to  plaintiff,  and 
that  thereupon  plaintiff  entered  upon  the  dis- 
charge of  the  duties  of  said  office,  and  ever 
«<ince  has  been,  and  now  is,  such  administra- 
trix. The  court  said:  "The  averment  as 
to  the  death  of  W.  H.  Stanley,  and  of  the 
appointment  of  I.  M.  Stanley  as  adminis- 
tratrix of  the  estate,  might,  perhaps,  have 
been  stated  in  clearer  terms;  but  the  court, 
from  the  averments,  is  not  authorized  to  as- 
sume that  'said  W.  H.  Stanley  did  not  die 
until  after  plaintiff  was  appointed  adminis- 
tratrix of  the  said  estate.* " 

New  Jersey, 

In  New  Jersey,  it  has  been  held  that  in  an 
action  by  an  executor  his  authority  to  sue  as 
such  must  be  alleged.  Pelletreau  v.  Rath- 
bone,  1  N.  J.  Eq.  331.  (Must  allege  probate 
of   will). 

And  it  has  also  been  held  that  a  declara- 
tion by  a  limited  or  special  administrator 
should  contain  an  averment  of  the  continued 
existence  of  the  facts  pending  which  special 
letters  were  granted.  Cole  v.  Wooden,  18 
N.  J.  L.  16,  wherein  Dayton,  J.,  said :  "That 
the  settlement  of  the  suit,  at  once  terminated 
the  powers  and  authority  of  these  special  ad- 
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ministrators,  is  clear.  The  very  title,  'ad- 
ministrators pendente  lite,'  carries  with  it 
its  own  explanation.  It  continues,  pending 
the  suit,  only.  The  same  rule  applies  to  all 
special  and  limited  administrations.  They 
are  'granted  durante  minore  aetate,'  'durante 
absentia,'  or  'pendente  lite,'  and  in  all  cases 
fall  to  the  ground,  when  the  especial  circum- 
stances under  w^hich  they  are  granted,  have 
terminated.  .  .  .  But  further,  a  declara- 
tion by  such  limited  administrator,  should 
always  aver  the  existence  of  a  continuation 
of  that  fact,  pending  which  only,  it  was 
granted;  and  if  it  do  not,  is  demurrable;  but 
in  the  present  case,  the  declaration  not  only 
fails  to  aver  the  fact,  that  the  suit  (pending 
which,  administration  was  granted)  was  still 
in  existence,  but  it  avers  the  contrary;  it 
alleges  that  it  was  finally  settled  in  open 
court  by  the  parties  interestecf." 

But  it  has  been  held  that  it  is  not  neces- 
sary, in  a  suit  brought  by  an  executor,  that 
he  should  be  styled  such,  either  in  the  proc- 
ess, or  in  the  commencement  of  the  bill,  or 
in  the  prayer  for  process,  if  the  allegations 
in  the  bill  are  sufficient  to  bring  him  before 
the  court  in  that  character.  Evans  v.  Evans, 
23  N.  J.  Eq.  74 ;  Ransom  v.  Geer,  30  N.  J.  Eq. 
249;  Plaut  v.  Plant,  44  N.  J.  Eq.  18,  13  Atl. 
849 ;  Matthews  v.  Hoagland,  48  N.  J.  Eq.  455, 
21  Atl.  1054.  And  where  the  plaintiff  is 
styled  executor  in  the  process  or  in  the  com- 
mencement of  the  declaration,  the  designation 
may  be  rejected  as  surplusage,  and  the  suit 
proceed  as  one  by  him  individually,  though 
it  is  otherwise  when  the  suit  is  brought  by 
him  "as  executor."  Evans  v.  Evans,  23  N.  j. 
Eq.  74. 

In  Slover  v.  Reading,  29  N.  J.  Eq.  152, 
which  was  a  bill  by  certain  complaints  as 
administrators  to  foreclose  a  mortgage,  it 
was  held  that  the  bill  must  state  that  the 
complainants'  alleged  intestate  was  dead,  and 
that  letters  of  administration  of  his  estate 
had  been  issued  to  them.  Stover  v.  Reading, 
29  N.  J.  Eq.  152. 

In  Lake  v.  Weaver,  80  N.  J.  Eq.  395,  86 
Atl.  817  {affirmed  80  N.  J.  Eq.  554,  86  Atl. 
821 ) ,  it  was  held  that  where  the  plaintiff  re- 
cited in  the  bill  that  she  was  the  adminis- 
tratrix of  her  father's  estate,  but  she  no- 
where indicated  that  the  bill  was  filed  by  her 
solely  as  administratrix,  the  bill  was  to  be 
considered  as  one  brought  by  her  individually 
and  also  as  an  administratrix  of  her  father's 
estate. 

In  Sautter  v.  Metropolitan  L.  Ins.  Co.  73 
N.  J.  L.  455,  63  Atl.  994,  it  was  held  that 
where  a  declaration  set  forth  the  death  of 
a  certain  person,  and  averred  that  the  plain- 
tiff was  thereafter  appointed  administrator 
of  his  goods,  chattels  and  credits  in  a 
designated  court,  the  absence  of  a  profert 
of  the  letters  was  not  a  defect  of  sufficient 
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importance  to  move  the  court  to  strike  out 
the  declaration. 

New  York, 

The  rule  obtaining  in  New  York  is  that 
where  a  personal  representative  brings  an 
action  which  he  can  maintain  only  in  his 
representative  capacity,  an  allegation  is 
necessary  showing  the  appointment  of  the 
executor  or  administrator  as  such,  with  all 
the  necessary  details  to  make  that  fact  ap- 
parent. Kingsland  v.  Stokes,  25  Hun  107, 
affirmmg  58  How.  Pr.  1;  Wheeler  v.  Dakin, 
12  How.  Pr.  537.  In  Sheldon  v.  Hoy,  11 
How.  Pr.  11,  the  court  held  in  an  action  of 
trover  by  a  representative,  that  the  fact  that 
the  plaintiff  was  an  administrator,  and  had 
been  regularly  appointed  by  the  surrogate  of 
some  county  in  the  state,  was  a  material  and 
traversable  fact,  and  must  be  stated  in  such 
form  as  to  tended  an  issue  to  the  other  party. 
And  to  the  same  effect  see  Cordier  v.  Thomp- 
son, 8  Daly  172. 

In  the  case  of  In  the  Matter  of  the  Su- 
perior Court,  1  How.  Prac.  200,  it  was  held 
that  executors  must  sue  in  their  representa- 
tive capacity  in  order  to  exonerate  them- 
selves from  the  payment  of  a  judgment  for 
costs  secured  by  the  defendant;  and  that 
where  their  declaration  showed  that  the 
cause  of  action  accrued  to  themselves  and  not 
to  the  testator,  their  stating  themselves  to 
be  exectitors  was  not  sufficient  to  exonerate 
them. 

On  the  other  hand  if  the  cause  of  action  is 
plainly  alleged  to  have  accrued  to  the  plain- 
tiff "as  executor"  it  is  sufficient.  Scrantom 
V.  Farmers'  etc.  Bank,  33  Barb.  527,  affirmcfi 
24  N.  Y.  424.  And  see  Spencer  v.  Strait,  40 
Hun  463. 

In  general,  an  averment  of  due  appoint- 
ment as  executor  or  administrator  by  a 
designated  court  is  sufficient.  Marshall  v. 
Bresler,  1  How.  Pr.  (N.  S.)  217;  Cohu  v. 
Husson,  113  N.  Y.  662,  21  N.  E.  703,  affirm- 
ing 14  Daly  200,  6  N.  Y.  St.  Rep.  292; 
Brenner  v.  McMahon,  20  App.  Div.  3,  46 
N.  Y.  S.  643.  But  it  has  been  said  that  the 
jurisdiction  of  the  appointing  court  must  ap- 
pear. Secor  v.  Pendleton,  47  Hun  281. 
And  see  Otto  v.  Regina  Music  Box  Co.  87 
Fed.  510   (applying  New  York  rule). 

It  has  been  held  that  where  an  executor  or 
administrator  may  sue  in  his  representative 
or  individual  capacity  and  the  summons  or 
caption  of  the  complaint  designates  him 
"executor"  or  "administrator,"  omitting  the 
word  "as"  between  the  plaintiff's  name  and 
description,  and  there  is  no  sufficient  aver- 
ment of  his  representative  character  in  the 
body  of  the  pleading,  the  suit  is  to  be  con- 
sidered as  one  brought  by  him  in  his  indi- 
vidual capacity.     Christopher  v.  Stockholm, 


5  Wend.  36;  Bright  v.  Currie,  5  Sandf.  433; 
Sheldon  v.  Hoy,  11  How.  Pr.  11;  Forrest  v. 
New  York,  13  Abb.  Pr.  350;  Merritt  v.  Sea- 
man,  6   N.   Y.   168,  reversing   6   Barb.   330; 
Beers  v.  Shannon,  73  N.  Y.  297,  affirming  12 
Hun  161;  Litchfield  v.  Flint,  104  X.  Y.  543,. 
11  N.  E.  58;  Scott  v.  Parker,  5  N.  Y.  S.  753. 
See  also  Smiley  v.   Finucane,   134  N.   Y.   S. 
59;    Blanchard  v.   Strait,    8    How.    Pr.    83; 
Worden  v.  Worthington,  2  Barb.  368.    There- 
fore,   the    descriptive    words    "executor"    or 
'"administrator,"     following     the     plaintiff's 
name  in  the  summons  or  title  of  a  complaint, 
the   averments   of   which    show   a   cause    of 
action  in  his  individual  capacity,  may  be  re- 
jected as  surplusage,  such  a  statement  being 
descriptio    personae    merely.      Newberry    v. 
Robinson,  36  Fed.  841    (applying  New  York 
rule);  Bright  v.  Currie,  5  Sandf.  433:  Shel- 
don V.  Hoy,   11   How.    Pr.    11;    Murray    v. 
Church,  1  Hun  49;  Bingham  v.  Marine  Nat. 
Bank,      41   Hun   377,   17   Abb.   N.   Cas.   431, 
2  N.  Y.  St.  Rep.  638,  rehearing  18  Abb.  N. 
Cas.   135,  N.   Y.  St.  Rep.   528,  affirmed   112 
N.  Y.  661,  19  N.  E.  416;  Wick  v.  Jewett,  45 
Hun  589  mem.  9  N.  Y.  St.  Rep.  477;  Merritt 
v.   Seaman,   6  N.  Y.   168,  reversing  6   Barb. 
330;    Peck  v.  Mallams,   10  N.  Y.  509;    Stil- 
well   V.   Carpenter,  62   N.   Y.   639    (reported 
more  fully  in  2  Abb.  N.  Cas.  238)   modifying 
59  N.  Y.  414;   Litchfield  v.  Flint,  104  N.  Y. 
543,  11  N.  E.  58 ;  Scott  v.  Parker,  5  N.  Y.  S. 
753.       And  see.  Gross  v.  Gross,  26  Misc.  385, 
56  N.  Y.  S,  219,  affirming  25  Misc.  297,  54  N. 
Y.  S.  572.       Compare  Farrington  v.  Ameri- 
can Loan,  etc.  Co.  18  Civ.  Pro.  135,  9  N.  Y.  S. 
433.     In  Murray  v.  Church,  1   Hun  49,  the 
court  said:     "A  good  cause  of  action  is  com- 
pletely alleged  and  set  forth    in    the    com- 
plaint, but  it  appears  to  be  in  the  plaintiffs' 
own  right,  and  not  in  their  representative  ca- 
pacity.    If   they   had    not    described    them- 
selves' as  executrix  and  executor,  no  possible 
objection  could  be  made  to  the  cause  of  action 
alleged.     It  would  then  be  as  complete  and 
perfect  as  any  rules  of  pleading  could  require 
it  to  be.    The  circumstances  that  they  did  so 
describe  themselves,  does  not,  in  any  manner, 
change  the  effect  of  the  facts  alleged.     That 
is  merely  a  description  of  their  persons;  and» 
in  view  of  the  facts  stated,  it  does  not  war- 
rant  the  conclusion   that  the   suit   must  be 
maintained  by  them  in  that  capacity.     They 
were  at  liberty,  notwithstanding  that  descrip- 
tion, to  rely  upon  a  cause  of  action  exist ing^ 
in  their  favor,  in  their  own  right;   and,  in 
doing  so,  their  complaint,  being  sufficient  in 
all   other   respects,   was   not   demurrable   on 
account  of  the  fact  that>  in  the  title   of   the 
action,  they  describe  themselves  as  having  a 
representative    character."       In    Merritt    v. 
Seaman,  6  N.  Y.  168,  reversing  6  Barb.  330. 
the  court  said:     "The  declaration  commences 
in  the  following  lorm:     'Charles  H.  Merritt,. 
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executor  of  the  last  will  and  testament  of 
John  Sampson,  deceased,  plaintiff  in  this 
suit,  by  A.  K.  Hadley,  his  attorney,  com- 
plains of  John  F.  Seaman,' "  etc.  This  is  the 
only  part  of  the  declaration  that  contains 
any  indication  that  the  suit  is  brought  by 
the  plaintiff  in  any  other  than  his  individual 
character.  The  promises  are  all  laid  to  the 
plaintiff  individually;  and  no  mention  is 
made  of  letters  testamentary,  either  in  the 
declaration,  or  in  the  testimony.  This  mode 
of  describing  the  plaintiff  as  executor,  is, 
upon  all  the  authorities,  to  be  regarded  as 
merely  a  descriptio  personae,  in  no  respect 
changing  the  character  of  the  pleadings,  or 
the  rights  of  the  parties  imder  them.  But  in 
Smiley  v.  Finucane,  134  K.  Y.  S.  59,  the  court 
said:  "In  this  case,  however,  although 
plaintiff  is  named  in  the  summons  and  com- 
plaint as  administrator,  the  cause  of  action 
stated  is  not  one  that  is  alleged  to  have  ex- 
isted in  favor  of  his  intestate,  but  one  which 
accrued  to  him  individually.  Taking  the 
complaint  to  contain  a  correct  statement  of 
facts,  plaintiff  is  not  suing  in  a  representa- 
tive capacity  as  administrator.  Hence  the 
words  *as  administrator',  must  be  treated  as 
surplusage."  In  Wick  v.  Jewett,  45  Hun 
589  mem.  9  N.  Y.  St.  Rep.  477,  the  coUrt 
said:  "If  the  mere  title  of  executors,  etc., 
had  been  added  to  the  names  of  the  plaintiffs 
it  would  necessarily  be  treated  as  descriptive 
merely  of  the  persons,  but  it  is  urged  that 
such  effect  cannot  be  given  to  those  words  in 
this  case,  because  the  use  of  the  word  'as* 
distinctly  qualifies  and  fixes  their  relation  to 
the  action  as  that  of  representatives,  and  as 
such  only  they  must  be  treated  for  the  pur- 
poses of  this  action.  We  think  they  are  not 
concluded  by  the  form  given  to  the  title  of 
the  action,  but  their  rights  may  rest  upon 
the  cause  of  action  as  alleged  in  the  com- 
plaint, which  as  there  presented  and  as 
proved  is  none  other  than  in  behalf  of  the 
plaintiffs  as  individuals.  And  the  words  used 
expressing  their  situation  as  executors,  in 
view  of  the  allegations  of  the  complaint, 
may  be  treated  as  descriptive  of  the  persons 
rather  than  restrictive  in  their  effect  upon 
the  relation  of  those  plaintiffs  to  the  action 
and  their  right  of  recovery.  And  this  has 
the  support  of  authority.  ...  By  the 
title  of  the  action,  the  two  plaintiffs  appear 
to  have  come  into  court  as  the  personal  repre- 
sentatives of  a  deceased  person,  and  by  the 
all^ations  of  the  complaint  they  clearly  ap- 
pear not  to  be  prosecuting  the  action  in  such 
representative  capacity,  but  in  their  indi- 
Tidual  right  only.  They  allege  a  cause  that 
accrued  to  the  plaintiffs  as  the  firm  of  Wricks 
Brothers  &  Co.-"  In  Cordier  v.  Thompson,  8 
Daly  172,  it  was  said:  "There  is  no  doubt 
that  a  good  pleader  will  never  omit  to 
place  the  word  *as'  between  the  surname  of 
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his  client  and  the  word  administrator  when- 
ever he  brings  suit  for  the  legal  representa- 
tive of  an  intestate." 

However,  it  has  been  held  that  the  char- 
acter in  which  the  plaintiff  sues,  is  to  be  de- 
termined, not  from  the  description  of  him- 
self which  he  gives  in  the  summons  or  in  the 
title  of  the  complaint,  but  from  the  aver- 
ments in  the  body  of  the  pleading;  and  that 
the  pleading  is  sufficient  if  the  allegations 
therein  show  that  the  plaintiff  has  brought 
the  suit  in  his  official  capacity.  Marshall  v. 
Bresler,  1  How.  Pr.  (N.  S.)  217;  Scrantom 
v.  Farmer's  etc.  Bank,  33  Barb.  527,  affirmed 
24  N.  Y.  424;  Bingham  v.  Marine  Nat.  Bank, 
41  Hun  377,  17  Abb.  N.  Cas.  431,  2  N.  Y.  St. 
Rep.  638,  rehearing  18  Abb.  N.  Cas.  135,  4 
N.  Y.  St.  629  affirmed  112  N.  Y.  661.  IJ)  N. 
E.  416;  Wick  v.  Jewett,  45  Hun  589,  9  N.  Y. 
St.  Rep.  477;  Collins  v.  Steuart,  2  App.  Div. 
271,  37  N.  Y.  S.  891;  Van  Buren  v.  Coopers-, 
town  First  National  Bank,  53  App.  Div.  80,. 
65  N.  Y.  S.  703,  affirmed  169  N.  Y.  610,  62: 
N.  E.  1101;  Willets  v.  Haines,  96  App.  Div. 
5,  88  N.  Y.  S.  1018,  affi/rmeii  182  N.  Y.  543,. 
75  N.  E.  1136;  Cordier  v.  Thompson,  8  Daly 
172;  Stilwell  v.  Carpenter,  62  N.  Y.  639  (re- 
ported more  fully  in  2  Abb.  N.  Cas.  238)  ; 
modifying  59  N.  Y.  414;  Beers  v.  Shannon,' 
73  N.  Y.  297,  affirming  12  Hun  161;  Farring- 
ton  V.  American  Loan,  etc.  Co,  18  Civ.  Pro. 
135,  9  N,  Y.  S.  433.  And  see  Gross  v,  Gross, 
26  Misc.  385,  56  N.  Y.  S.  219,  affirming  2r> 
Misc.  297,  54  N.  Y.  S.  572.  In  Cordier  v. 
Thompson,  8  Daly  172,  the  court  said:  "Al- 
though the  plaintiff  does  not  expressly  aver 
that  she  brings  the  action  in  her  capacity  as 
administratrix,  and  although  the  addition  of 
the  words  'administratrix  of  the  goods  and 
chattels  of  Rosine  Cordier'  in  the  title  of  the 
complaint  is  a  mere  descriptio  personae,  I 
think  a  fair  construction  of  the  pleading 
shows  that  the  plaintiff  sued  in  her  repre- 
sentative character."  In  WMllets  v.  Haines, 
'96  App.  Div.  5,  88  N.  Y.  S.  1018,  affirmed 
182  N.  Y.  543,  75  N.  E.  1135,  the  court  said: 
"What  is  claimed  ...  is  that  the  judg- 
ment recovered  belonged  to  the  plaintiffs  as 
executors  or  trustees  under  the  will  of 
Samuel  Willets,  deceased,  and  that  this 
action  is  brought  by  them,  not  as  executors 
or  trustees,  but  personally.  It  is  true  that 
in  the  title  of  the  action  in  the  summons  and 
complaint  the  word  'as'  between  the  names  of 
the  plaintiffs  and  the  words  descriptive  of 
their  representative  capacity  is  omitted,  but 
.  it  does  not  necessarily  follow  because  of  such 
omission  that  the  action  is  brought  in  a 
persdnal  and  not  a  representative  rapacity. 
On  the  contrary,  it  clearly  appears  from  tho 
allegations  of  the  complaint  that  the  action 
is  brought  by  them  as  executors,  and  not 
otherwise.  They  described  themselves  as 
such,  and  allege  that  they  are  the  'surviving: 
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executors  under  said  will  and  the  owners  and 
holders  of  said  judgment.'  This  is  sufficient 
to  bring  the  case  under  the  general  rule,  that 
where  the  averments  in  a  complaint  are  such 
as  to  affix  to  the  plaintiff  a  representative 
character  and  standing  in  the  litigation,  and 
to  show  that  the  cause  of  action,  if  any,  de- 
volved upon  him  solely  in  that  character,  the 
omission  in  the  title  to  the  action  of  the 
word  'as'  between  the  name  of  the  plaintiff 
and  the  words  descriptive  of  his  representa- 
tive capacity  does  not  prevent  him  from 
claiming  that  the  action  is  brought  and  re- 
covery is  to  be  had  by  him  in  the  latter  ca- 
pacity." 

In  Steele  v.  R.  M.  Gilmour  Mfg.  Co.  77 
App.  Div.  199,  78  N.  Y.  S.  1078,  wherein  the 
plaintiff  sued  personally  and  as  executrix,  it 
was  held  that  she  could  maintain  the  action 
though  she  failed  to  establish  the  latter  fact, 
since  she  and  her  coplaintiffs  also  sued  in 
their    individual    capacity. 

Where  a  person  deals  with  an  executor  or 
administrator  in  his  official  capacity,  and  is 
later  sued  by  the  representative  on  a  cause 
of  action  arising  out  of  those  dealings,  there 
is  no  necessity  that  the  plaintiff  should  make 
formal  allegations  respecting  his  official 
character  in  the  pleading.  Skelton  v.  Scott, 
18  Hun,  375;  Kingsland  v.  Stokes,  25  Hun 
107,  affirming  58  How.  Pr.  1;  Steele  v.  R. 
M.  Gilmour  Mfg.  Co.  77  App.  Div.  199,  78 
N.  Y.  S.  1078. 

North  Carolina. 

In  Belloat  v.  Morse,  3  N.  C.  167,  it  was 
held  that  where  the  plaintiff  suing  as  ex- 
ecutor did  not  aver  that  the  will  had  been 
proved  and  that  he  had  qualified  as  executor 
tliereunder,  the  complaint  was  demurrable. 
But  in  Hurst  v.  Addington,  84  N.  C.  145,  it 
was  held  that  where  the  complaint  suf- 
ficiently showed  that  the  will  had  been  proved 
and  that  the  executor  had  qualified  before 
the  filing  of  the  complaint,  an  objection  that 
it  did  not  state  that  the  will  was  admitted  to 
probate  and  the  plaintiff  qualified  as  executor 
of  said  will  prior  to  the  issuing  of  the  sum- 
mons was  frivolous. 

Where  an  executor  sues  "as  executor," 
when  in  fact  the  action  is  brought  in  his 
individual  character,  the  words  "as  executor" 
are  considered  as  mere  surplusage.  Cotten  v. 
Davis,  48  N,  C.  355;  Beaty  v.  Ginglea,  53  N. 
C.  302. 

Ohio, 

In  Ohio,  it  has  been  held  that  the  plaintiff, 
suing  in  a  representative  capacity  as  ex- 
ecutor or  administrator,  must  state  every 
material  fact  issuably.  Neil  v.  Cherry,  2 
Ohio  Dec.  (Reprint)  28,  1  West  L.  Month. 
155.    In  that  case  it  was  held  that  a  petition 


commencing  "Ann  Neil,  Administratrix  of 
Solomon  Neil,  deceased,  plaintiff,"  and  con- 
taining no  other  averment  that  the  plaintiff 
was  administratrix,  or  was  so  appointed,  did 
not  allege  that  the  action  was  prosecuted  by 
her  in  her  official  character,  as  such  a  state- 
ment is  mere  descriptio  personam.  It  was 
said  that  the  better  form  of  pleading  is,  in 
the  title  of  a  cause,  and  throughout  the  peti- 
tion, to  employ  the  expression  "as  adminis- 
tratrix," etc.;  but  that  this  is  not  necessary, 
and  that  a  petition  stating  that  "the  plain- 
tiff is  administratrix"  or  "was  duly  appoint- 
ed administratrix  is  not  liable  to  a  de- 
murrer for  any  defect  in  the  form  of  stating 
the  plaintiffs  representative  capacity.  It 
waii  further  said  that  it  is  better  pleading 
for  the  petition  to  show  the  date,  place  and 
power  of  appointment  of  the  administratrix. 

Oregon. 

The  prevailing  rule  in  Oregon  is  that  when 
a  cause  of  suit  or  action,  whether  in  con- 
tract or  in  tort,  accrues  after  the  death  of 
a  testator  or  an  intestate,  the  money,  if  re- 
covered, will  be  assets  of  the  estate,  and  the 
executor  or  administrator  may  sue,  at  his 
option,  in  either  his  representative  or  indi- 
vidual capacity.  So  where  the  complaint 
shows,  when  the  documents  on  which  it  is 
based,  the  averments  touching  them,  and  its 
whole  scope,  are  considered,  that  plaintiffs 
have  sued  in  their  individual,  and  not  their 
representative  capacity  the  use  of  the  word 
"executors,"  in  the  title  of  the  case,  is  a  mere 
descriptio  personae,  and  does  not  of  itself 
operate  to  attach  to  plaintiffs  a  representa- 
tive character,  and  may  be  regarded  as  sur- 
plusage. Burrell  v.  Kern,  34  Ore.  501,  56 
Pac.  809;  Sears  v.  Daly,  43  Ore.  346,  73 
Pac.  6. 

Pennayl  vania . 

In  Pennsylvania  in  Martin  v.  Smith,  6  Bin. 
16,  6  Am.  Dec.  395,  it  was  held  that  an  ob- 
jection to  the  conclusion  of  a  declaration  to 
the  damage  of  the  said  plaintiff  without 
adding  "as  executor,"  etc.,  had  no  weight  as 
in  actions  brought  by  executors  or  adminis- 
trators, the  usual  conclusion  waB  to  the  dam- 
age of  the  plaintiff,  without  saying  more. 

In  Lewis  v.  Ewing,  3  Serg.  &  R.  44,  it  was 
held  that  it  was  a  fatal  omission  by  a  plain- 
tiff who  sued  as  an  administrator  cum  testa- 
mento  annexo  not  to  have  averred  that  the 
executor,  during  whoee  absence  the  adminis- 
tration was  granted,  continued  to  be  absent 
at  the  time  of  the  bringing  of  the  action. 

Where  the  action  appears  to  have  been 
brought  by  the  plaintiff  in  his  individual 
character,  his  naming  himself  as  executor  or 
administrator,  is  surplusage.  Kline  v.  Gut- 
hart,  2  Pen.  &  W.    490;    Wolfersberger    v. 
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Buclier.  10  Serg.  &  E.  10;  Stephens  ▼.  Cot- 
terell,  99  Fk,  St.  188;  Biddle  v.  Wilkina,  1 
Pet.  686,  7  U.  S.  (L.  ed.)  315  (applying  Pa. 
rule). 

Rhode  Island, 

In  a  Rhode  Island  case,  it  has  been  said 
that  it  is  not  the  practice  in  that  state,  for 
the  plaintiff  to  set  forth  in  his  declaration 
the  title  by  which  he  claims  to  sue  as  ex- 
ecutor or  administrator,  or  to  make  profert 
of  his  letters.    Ellis  v.  Appleby,  4  R.  I.  462. 

South  Carolina, 

The  rule  in  South  Carolina  is  that,  while 
it  is  necessary  that  the  character  in  which 
the  plaintiff  sues  should  appear  in  the  com- 
plaint, it  is  sufficient  if  this  appears  sub- 
stantially in  the  body  of  the  complaint,  or 
in  the  complaint  taken  as  a  whole.  Dial  v. 
Tappan,  20  S.  C.  167;  Mickle  v.  Gongaree 
Constr.  Co.  41  S.  C.  394,  19  S.  E.  725.  And 
ace  Jerkowski  v.  Marco,  56  S.  C.'241,  34  S.  E. 
386.  Tlius,  in  Dial  v.  Tappan,  supra,  the 
court  said:  "It  is  next  objected  that  plain- 
tiff did  not  sue  as,  or  in  the  capacity  of  ad- 
ministrator. In  the  case  of  Bird  v.  Cotton, 
.57  Mo.  568,  the  learned  judge  who  delivered 
the  opinion  said:  The  capacity  in  which 
the  plaintiff  sued  was  not  as  clearly  stated 
as  should  have  been.  But  the  petition  styled 
the  plaintiff  as  executor,  stated  that  the  note 
was  made  payable  to  their  testator,  averred 
his  death,  and  then  brought  their  letters  into 
court  and  made  profert  of  them.  All  these 
fact«  taken  together  showed  unmistakably 
the  capacity  in  which  the  plaintiff  sued,  and 
their  right  to  sue,  and  enables  any  person  to 
know  what  was  intended.'  So  we  say  hero. 
'So  form  of  words  is  absolutely  essential  to 
show  the  plaintiff's  authority.  The  pleading 
is  not  demurrable  if  the  facts  appear  sub- 
stantially, or  even  obscurely,  provided  it  ap- 
pear. But  the  true  way  is  to  allege  directly 
the  death  of  the  decedent,  that  letters  of  ad- 
ministration upon  the  estate,  or  testamen- 
tary, as  the  case  may  be,  were  issued  tb  the 
plaintiff  upon  a  day  named  and  by  a  court 
named,  and  that  he  is  still  acting  b3  such 
administrator  or  executor.*  Bliss,  §  266.  No 
doubt  it  is  necc<?ftary  that  the  character  in 
which  the  plaintiff  sues  should  appear  in  the 
complaint,  but  it  seems  that  so  this  appears 
Bubstantially  in  the  body  of  the  complaint,  or 
in  the  complaint  taken  as  a  whole,  this  will 
hi*  fiulTicient."  In  Heyward  v.  Williams,  57 
S.  C.  235,  35  S.  E.  503,  the  court  said:  "As 
Kiid  by  this  court  in  the  very  recent  case  of 
Jerskowski  v.  Marco,  56  S.  C.  241,  34  S.  E. 
836,  when  in  that  case  the  court  was  discuss- 
ing some  of  the  same  kind  of  objections  to 
the  phraseology  of  the  complaint,  a  quotation 
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was  made  from  the  case  of  Dial  v.  Tappan, 
20  S.  C.  167,  as  follows:  'In  delivering  the 
opinion  of  this  court,  the  late  Chief  Justice 
Simpson  used  this  language,  which  it  seems 
to  us  is  quite  pertinent  to  the  present  case: 
"Taking  up  the  alleged  defects  to  the  com- 
plaint in  the  inverse  order  in  which  they  are 
presented,  the  first  to  be  considered  is  the 
objection  that  there  was  no  averment  that 
the  will  of  the  testator  liad  been  admitted  to 
probate.  The  averment  on  this  subject  was 
that  the  plaintiff  had  been  appointed  ad- 
ministrator with  the  will  annexed  by  the 
probate  court  of  Richland  county.  This,  we 
think,  includes  the  averment  of  all  that  was 
necessary  to  warrant  the  probate  judge  to 
make  this  appointment;  and  no  authority 
need  be  cited  to  the  point  that  the  probate 
judge  could  not  have  granted  the  letters  prior 
to  the  probate  of  the  will  before  him.  All 
that  was  necessary,  to  entitle  the  plaintiff  to 
exercise  and  be  clothed  with  the  rights  and 
powers  of  administrator,  was  a  l^al  appoint- 
ment as  such  by  the  probate  judge.  .  .  . 
But  as  is  well  said  by  Judge  Cochran,  the 
court  of  probate  is  a  constitutional  court  of 
record,  having  jurisdiction  especially  as  to 
the  appointment  of  administrators;  and  when 
an  appointment  is  alleged  in  the  complaint 
and  admitted  in  the  demurrer,  the  maxim, 
'omnia  praesumuntis  rite/  applies."  Con- 
tinuing, Chief  Justice  Mclver  remarks: 
"This  applies  equally  as  well  to  the  grant  of 
letters  testamentarv,  which  furnish  the  evi- 
dence  of  the  right  of  a  person  to  act  as  ex- 
ecutor of  a  will;  and  when  it  is  alleged,  as  in 
this  case,  that  the  plaintiffs  have  duly  quali- 
fied as  executors  in  the  probate  court,  this 
includes  an  averment  that  all  that  was  neces- 
sary to  invest  them  with  the  rights  and 
powers  of  executors  had  been  done.  This 
view  may  be  supported,  also,  by  an  analogy 
drawn  from  a  eomplaint  in  an  action  to  re- 
cover possession  of  real  estate,  when  the 
plaintiff  simply  alleges  that  he  has  title  to 
the  premises  in  dispute,  it  never  was  sup- 
posed to  be  necessary  that  the  plaintiff  should 
set  out  in  his  complaint  how  or  where  ho  de- 
rived his  title.  Of  course,  if  his  allegation 
af  title  is  denied  in  the  answer,  then  it 
would  become  necessarv  for  him  to  show  how 
and  when  he  derived  title.  So  here,  where 
the  plaintiffs  have  alleged  in  their  complaint 
that  they  are  the  duly  qualified  executors  of 
the  will  of  the  testator,  as  we  think  thev 
have  done  substantially,  no  further  alle- 
gations as  to  the  manner  in  which  they  ac- 
quired their  right  to  act  as  such  expcutors 
are  necessary.  But  if  the  defendants,  by 
their  answer,  had  denied  that  the  plaintiffs 
are  the  duly  qualified  executors  of  the 
testator,  then  it  would  be  necessary  for  the 
plaintiffs  to  prove  how  and  whwi  they  had 
acquired  the  right  to  act  as  such  executors."  *  " 
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In  Lanier  v.  Brunson,  21  S.  C.  41,  it  was 
held  that  a  counterclaim  was  demurrable 
which  failed  to  sufficiently  allege  that  the 
defendant  was  the  duly  qualified  executor  of 
the  deceased. 

In  Mickle  v.  Congaree  Constr.  Co.  41  S. 
C.  394,  19  S.  E.  725,  the  following  complaint 
was  held  to  allege  sufficiently  the  plaint ifTs 
appointment  as  administrator:  "The  plain- 
tiff above  named,  as  administrator  of  the 
estate  of  John  Mickle,  deceased,  suing  for 
the  benefit  of  the  parents  of  the  said  John 
Mickle,  complaining,  alleges,"  etc.  "That  the 
said  John  Mickle  died  intestate,  and  left  as 
his  heirs  at  law,  his  father,  the  plaintiff 
herein,  and  his  mother,  Ardella  Mickle,  who 
were  dependent  upon  the  said  John  Mickle 
for  a  greater  part  of  their  comfort,  subsist- 
ence, and  maintenance  in  life,  and  who,  by 
reason  of  his  death  as  aforesaid,  are  injured 
as  set  out  in  paragraph  five  of  this  complaint. 
That  the  plaintiff  is  the  duly  appointed  and 
qualified  administrator  of  the  goods,  chat- 
tels, and  effects  of  the  said  John  Mickle,"  etc. 

Where  it  appears  in  the  caption  of  the  com- 
plaint that  the  plaintiff  is  suing  in  his  repre- 
sentative capacity  as  executor  or  adminis- 
trator, but  there  are  no  allegations  of  fact 
in  the  body  of  the  complaint  to  show  his 
right  to  sue,  the  complaint  is  not  therefore, 
demurrable,  as  the  words  "as  executor"  etc., 
in  the  caption  of  the  complaint  are  merely 
surplusage,  immaterial  and  may  be  stricken 
out  at  any  time  by  amendment.  Willis  v. 
Tozer,  44*^8.  C.  1,  21  S.  E.  617.  And  see 
Jerkowski  v.  Marco,  66  S.  C.  241,  84  S.  E. 
386. 

It  has  been  held  that  an  executor  of  an 
executor  may  declare  as  the  representative  of 
the  testator  without  naming  or  noticing  the 
first  executor;  though  the  more  usual  and 
correct  mode  of  proceeding  is  to  notice  the 
prior  executorship.  O'Driscoll  v.  Fishburn, 
1  Mott.  &  McC.  77. 

Tennessee, 

In  Tennessee,  the  rule  is  well-settled  that 
an  executor  or  administrator  may  sue  in  his 
individual  capacity,  his  naming  himself  "ex- 
ecutor" or  "administrator"  is  but  descriptio 
personae  and  does  not  alter  the  character  in 
which  he  sues.  Page  v.  Cravens,  3  Head. 
383;  Walt  v.  Walsh,  10  Heisk.  314;  McCal- 
lum  V.  Woolsey,  6  Baxt.  308.  And  see  Win- 
ningham  v.  Crouch,  2  Swan.  170. 

In  McCallum  v.  Woolsey,  6  Baxt.  308,  the 
court  said:  "His  Honor  gave  judgment  for 
the  defendant  on  the  ground  that  the  suit 
was  in  the  name  of  plaintiff  as  executor,  and 
that  tlie  contract  was  with  him  personally. 
In  this  he  erred.  If  necessary  the  words  ex- 
ecutor, etc.,  might  well  be  treated  as  merely 
descriptive,  or  disregarded  as  surplusage,  as 


it  is  clear  the  party  suing  is  entitled  to  re- 
cover, and  the  object  was  purely  technical 
and  formal.  It  is  not  clear,  however,  that  it 
was  not  a  debt  due  to  him  as  executor,  and 
certainly  was  assets  of  the  estate,  and  as  such 
might  well  have  been  sued  for  in  official  ca- 
pacity." 

Texas. 

The  rule  in  Texas  as  to  the  necessity  of  an 
averment  by  the  plaintiff  as  to  his  right  to 
sue  in  a  representative  capacity  was  stated 
in  Guest  v.  Phillips,  34  Tex.  176,  wherein 
the  court  said :  "A  party  suing  for  the  bene- 
fit of  an  estate  he  represents,  must  show  that 
fact  by  direct  and  positive  allegations  in  his 
petition."  And  to  the  same  effect  was  Beal 
V.  Batte,  31  Tex.  371,  wherein  the  court  said: 
"Has  the  plaintiff  made  such  allegations  as 
are  necessary  to  show  that  he  is  authorized 
to  bring  suit  in  this  cause  of  action? 
There  are  three,  and  perhaps  more,  ways  by 
which  plaintiff  could  bring  suit  on  this  note: 
First,  by  being  the  indorsee  of  the  note; 
second,  the  assignee  in  bankruptcy;  third, 
executor  or  administrator  of  the  payee.  And 
if  he  should  bring  suit  in  either  of  these  ca- 
pacities he  should  make  such  allegations  as 
would  authorize  the  court  to  make  the  infer- 
ence therefrom  that  the  party  was  author- 
ized to  appear  in  such  capacity.  If,  for  in- 
stance, the  plaintiff  sue  as  the  assignee  of  a 
note,  he  must  state  that  the  payee  did  in- 
dorse the  note,  or  such  other  allegtions  as 
would  enable  the  court  to  decide  that  he  was 
the  assignee.  He  must  not  state  inference, 
and  cause  the  court  to  make,  either  mentallv 
or  otherwise,  the  allegation.  In  the  case  be- 
fore the  court  there  is  no  allegation  that 
the  payee  is  dead,  or  that  the  plaintiff  is  the 
legal  representative.  The  petition  begins  with, 
'John  G.  Batte,  executor  of  the  last  will  and 
testament  of  John  F.  Edwards.'  Had  the  peti- 
tion anywhere  stated  that  Edwards  had  died, 
that  he  made  his  will  in  his  lifetime,  and  that 
the  plaintiff  had  been  appointed  in  the  will 
the  executor,  that  the  will  had  been  admitted 
to  probate  and  that  plaintiff  had  accepted 
and  had  been  qualified  as  executor,  and  had 
he  further  stated  that  he  was  recognized  as 
such  executor  by  a  county  court  of  a  county 
in  this  state,  then  would  the  court  have  been 
authorized  to  infer,  as  a  conclusion  of  law, 
that  the  plaintiff  was  executor  of  the  last 
will  and  testament  of  John  F.  Edwards,  de- 
ceased. As  the  court  did  not  judicially  know 
that  the  plaintiff  was  executor  of  the  will 
of  the  payee,  and  as  there  is  no  allegation 
to  that  effect,  the  exception  should  have  been 
sustained." 

Where  an  executor  or  administrator  mav 
sue  in  his  own  name  or  as  administrator,  at 
his   election,   the  words   "as   administrator'* 
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<*tc.^  may  be  treated  as  mere  dcscriptio  per- 
son ae,  and  the  action  maintained  by  the 
plaintiff  in  his  own  name.  Gayle  v.  Ennis, 
1  Tex.  184;  Groce  v.  Herndon,  2  Tex.  412; 
Butler  V.  Bobertson,  11  Tex.  142;  Claiborne 
V.  Yoeman,  15  Tex.  44;  Hall  v.  Pearman,  20 
Tex.  168;  Rider  v.  Duval,  28  Tex.  622; 
JRoundtree  v.  Stone,  81  Tex.  299,  16  S.  W. 
1035;  Nelson  v.  Bagby,  25  Tex.  Supp.  305; 
Wilson  V.  Hall,  13  Tex.  Civ.  App.  489,  36  S. 
\V.  327;  Hayden  v.  Kirby,  31  Tex.  Civ.  App. 
441,  72  S.  W.  198.  In  Hall  v.  Pearman,  su- 
pra, the  court  said:  "The  presumption  is, 
that  suit  is  brought  in  the  individual  right 
of  the  plaintiff,  when  he  appends  to  his  name 
the  terms  merely  'administrator  of,'  etc.,  and 
not  in  his  right  as  administrator  of  the  de- 
ceased. This,  from  the  looseness  of  plead- 
ing, may  frequently  not  accord  with  the  facts. 
It  may  be  that  the  suit  could  be  maintained 
only  in  his  capacity  as  administrator,  and  yet 
the  averment  be  in  his  own  name,  appending 
merely  'administrator  of  the  deceased,'  and 
not  laying  his  complaint  'as  administrator 
of  the  deceased.'  There  is  nothing  in  this 
case  to  show  that  the  suit  could  not  have 
been  maintained  in  his  individual  riglit,  and 
the  ordinary  and  legal  presumption  must  be 
allowed  its  full  force." 

In  Taylor  v.  Williams,  105  S.  W..  837,  the 
petition  alleged  that  "the  plaintiff  W.  T.  Wil- 
Hams  is  the  duly  qualified  and  acting  statu- 
tory independent  executor  of  the  last  will  and 
testament  of  the  said  W.  J.  Williams,  de- 
ceased, which  said  will  has  been  duly  probat- 
ed in  the  probate  court  of  Marion  county  and 
said  statutory  independent  administration  by 
said  executor  has  been  continuously,  and  is 
still  open  and  pending,  and  has  never  been 
closed,  and  there  has  been  no  distribution  of 
the  property  of  said  estate."  It  was  held 
that  the  allegations  sufficiently  showed  Wil- 
liams' authority  to  administer  the  estate  and 
to  prosecute  this  suit;  and  that  it  was  not 
necessary  to  good  pleading  that  he  should 
make  further  allegations  showing  the  con- 
dition of  the  estate,  when  he  qualified,  the 
terms  of  the  will,  what  act  he  was  perform- 
ing, etc.,  nor  why  the  heirs  did  not  prosecute. 

In  Boyle  v.  Forbes,  9  Tex.  35,  it  was  held 
that  inasmuch  as  under  a  law  of  Louisiana 
then  in  force  in  Texas  an  administrator  held 
his  appointment  for  one  year  only,  unless  it 
was  extended  for  sufficient  cause  shown  from 
year  to  year,  an  administrator  suing  after 
the  lapse  of  a  year  must  show  the  extension 
of  his  authority. 

In  McKeen"  v.  Ellis,  83  S.  W.  880, 
the  petition  commenced  as  follows:  "Come 
now  Amanda  Mitchell  Ellis,  independent  ex- 
ecutrix of  the  will  of  L.  A.  Ellis,  and  Aman- 
da Mitchell  Ellis  for  herself,"  etc.,  "com- 
plaining of  W.  R.  McKee,"  etc.  It  was  held 
that  while  ordinarily  the  words  "independ- 
ent   executrix"    are    regarded    as    dcscriptio 
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personae,  they  could  not  be  so  taken  when 
the  pleading  mentioned  her  again  a«  a  des- 
tinct  party  suing  in  her  own  right,  as  the 
intention  was  thereby  made  clear  that  she 
was  proceeding  in  both  capacities. 

In  Thomas  v.  Jones,  10  Tex.  52,  a  petition 
by  an  administrator  for  a  writ  of  error  was 
held  to  be  insufficient.  The  court  said: 
"There  is  no  averment  in  the  petition  for  a 
writ  of  error  that  Mims  is  administrator. 
And  it  is  only  by  the  tacit  admission  in  the 
affidavit  in  support  of  the  motion  to  dismiss 
that  we  are  distinctly  apprised  of  that  fact, 
and  of  his  purpose  in  prosecuting  a  writ  of 
error.  But  if  it  sufficiently  appears  that  he 
is  administrator  of  the  estate  of  Williams, 
he  was  not  a  party  to  the  suit,  and  it  does 
not  appear  that,  as  administrator,  he  is  in- 
terested in  the  judgrnaent.  If  the  defendant? 
had  recovered  in  the  action,  it  does  not  fol- 
low as  of  course  that  the  land  must  have 
been  subjected  to  administration.  That 
would  depend  on  facts  which  do  not  appear 
We  do  not  think  any  stranger  to  the  subject- 
matter  of  the  litigation,  by  simply  naming 
himself  administrator,  etc.,  can  prosecute  a 
writ  of  error  in  a  case  like  the  present  with- 
out averring  that  he  is  administrator,  and 
that  a8  such  he  is  interested  in  the  subject- 
matter  of  the  judgment  which  he  seeks  to 
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Vermont, 

The  Vermont  rule  is  laid  down  in  Trask 
v.  Karrick,  87  Vt.  451,  89  Atl.  472,  wherein 
the  court  said:  "The  character  in  which  a 
party  sues,  whether  in  his  own  right  or  in 
a  representative  .  capacity,  it  is  admitted, 
should  appear.  It  is  also  admitted  that  it  is 
not  enough  to  add  to  the  plaintiff's  name  the 
word  'executor,*  'administrator,'  or  'trustee,' 
as  these  words  are  usually  descriptive,  mere- 
ly, and  leave  the  suit  an  individual  under- 
taking. But  pleadings  are  to  be  given  a  rea- 
sonable construction,  and  all  that  is  required 
is  that  it  shall  fairly  appear,  from  the  writ 
and  declaration,  taken  as  a  whole,  in  what 
capacity  the  plaintiff  brings  suit.  In  such 
cases,  it  is  not  necessary  to  allege  that  the 
plaintiff  sues  as  executor,  if  that  fact  fairly 
appears."  And  to  the  same  effect  see  Pope 
V.  Stacy,  28  Vt.  96. 

Though  a  declaration  by  an  executor  or 
administrator  concludes  to  the  damage  of  the 
plaintiff  individually,  it  will  not  be  held 
faulty  where  it  and  the  writ,  taken  as  a 
whole,  show  that  the  plaintiff  sues  in  his 
representative  character.  Pope  v.  Stacy,  28 
Vt.  96;  Trask  v.  Karrick,  87  Vt.  451,  89  Atl. 
472. 

Virginia. 

In  Virginia  a  declaration  in  a  representa- 
tive capacity  is  sufficient  if  taken  as  a  whole 
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it  shows  that  capacity.  Lawson  v.  Lawsod, 
16  Grat.  (Va.)  230,  81  Am.  Dec.  702,  wherein 
the  court  said:  ''It  is  said  however  that  the 
plaintiff  can  only  recover  in  his  character  of 
executor,  and  that  here  he  has  not  declared 
as  executor  hut  in  his  individual  character. 
The  cause  of  action  here  accrued  after  the 
death  of  the  testator.  .  .  .  Now  where  an 
executor  sues  in  respect  of  a  cause  of  action 
which  accrued  in  the  lifetime  of  the  deceased, 
he  must  declare  in  liis  representative  char- 
acter. But  where  the  cause  of  action  accrued 
after  the  death  of  the  testator,  if  the  money 
recovered  will  be  assets,  the  executor  may  de- 
clare in  his  representative  character  or  in  his 
own  name.  .  -  .  .  But  if  necessary,  the  dec- 
laration may,  I  think,  in  support  of  the  jus- 
tice of  the  case,  be  considered  as  a  declara- 
tion in  the  plaintiff's  character  as  executor. 
The  circuit  court  so  thought,  for  the  judg- 
ment for  costs  against  the  plaintiff  directed 
them  to  be  levied  of  the  assets  of  his  testator. 
The  plaintiff  declared  &»  executor  of  John 
Lawson,  and  the  other  allegations  referring  to 
him  may  reasonably  be  considered  as  refer- 
ring to  him  in  his  character  of  executor;  and 
upon  the  demurrer  to  evidence,  I  think,  they 
should  be  so  considered." 

And  in  Gdddings  v.  Green,  48  Fed.  489  (ap- 
plying the  Virginia  rule),  it  was  held  that 
where  an  executor  appointed  in  Ohio,  sued  in 
Virginia  on  a  judgment  obtained  in  the  form- 
er state,  describing  himself  as  executor,  these 
words  would  be  treated  as  descriptio  per- 
Bonae. 

Wai-J:inffton. 

In  Washington  a  general  averment  by  the 
plaintiff  of  his  appointment  as  executor  is 
sufUcicnt.  Boyer  v.  Robinson,  26  Wash.  117, 
66  Pac.  119.  In  that  case,  after  setting  forth 
the  will,  the  plaintiffs  alleged  only  that  they 
"duly  qualified  and  accepted  the  trust  thereby 
created  and  ever  since  have  been  and  now 
are  the  duly  qualified  and  acting  executors." 
The  court  said:  "Certainly  the  facts  stated 
show  they  are  trustees,  with  authority  to  sue, 
and  are  duly  appointed  executors.  The  ob- 
jection that  there  is  no  allegation  that  letters 
testamentary  have  been  granted  is  immateri- 
al,  for  this  is   a  non-intervention  will.'* 

West  Virginia. 

The  West  Virginia  rule  is  well  settled, 
that,  where  it  appears  from  the  form  of  the 
declaration  that  the  plaintiff  sues  in  a  repre- 
sentative character,  and  the  cause  of  action 
is  one  which  arose  during  the  life-time  of  the 
plaintiff's  intestate,  or  one  which  the  admin- 
istrator can  maintain  only  in  his  official 
character,  the  declaration  must  contain  an 
averment,  in  an  issuable  form,  of  the  fact 
of  the  plaintiff's  appointment  and  qualifica- 


tion as  administrator.  Perry  v.  New  River, 
etc.  Consol  Coal  Co.  74  W.  Va.  122,  81  S.  E. 
844;  Moss  V.  Campbell's  Creek  R.  Co.  75  W. 
Va.  62,  83  S.  E.  721,  L.R.A.1916C  1183; 
Crockett  v.  Black  Wolf  Coal,  etc.  Co.  75 
W.  Va.  325,  83  S.  E.  987;  Byer  v.  Paint 
Creek  Collieries  Co.  88  S.  E.  476;  Brogan  v. 
Union  Traction  Co.  86  S.  E.  753.  And  sec  the 
reported  case. 

In  Capehart  v.  Hale,  6  W.  Va.  547,  the 
court  said:  "In  a  bill  in  equity  preferred  by 
an  executor,  as  such,  he  ought  to  describe 
himself  as  the  executor  of  his  testator.  He 
should  do  this,  in  order  that  the  defendant 
may  be  informed  as  to  the  particular  cliar- 
acter  in  which  he  professes  to  act,  and  may 
conveniently  ascertain  and  approve  or  con- 
trovert the  reality  of  the  character,  and  the 
consequences  resulting  from  it;  and  that  the 
court  and  clerk  may  conveniently  s]>ape  and 
enter  the  decree  on  conformity  to  the  state- 
ment. ...  If  in  the  introduction  of  a 
bill,  one  who  is  actually  an  executor,  men- 
tion himself  simply  in  his  own  character — 
not  aa  executor — and  so  make  his  complaint, 
though  afterwards,  in  the  statement  of  facts 
to  maintain  the  complaint,  he  shows  that  ho 
happens  to  be  the  executor  of  a  person  who 
made  his  will  and  died,  and  as  such  lias  a 
cause  of  suit  against  the  defendant,  this 
does  not  change  the  character  of  the  plaintiff 
and  transform  the  bill  into  one  preferred  and 
prosecuted  by  the  executor  of  that  ti\stator, 
in  his  executorial  capacity." 

It  is  improper  for  an  executor  to  deserihe 
himself  merely  as  "personal  representative" 
of  a  person  deceased.  Capehart  v.  Hale,  6 
W.  Va.  547. 

Wisconttin. 

In  Moir  v.  Dodson,  14  Wis.  279,  the  death 
of  the  testator,  the  execution  and  probate  of 
the  will,  the  appointment  of  the  plaintiffs  as 
executors,  the  issuing  of  letters  testamentary 
to  them,  and  their  qualification  and  accept- 
ance of  the  trust,  were  all  distinctly  alleged 
in  the  body  of  the  complaint.  It  was  held 
that  there  could  be  no  pretense  that  the  ac- 
tion was  brought  by  them  in  their  individual 
character,  and  that  the  complaint  stated  no 
cause  of  action  in  their  favor. 

In  Hyde  v.  Kenosha  County.  43  Wis.  129. 
a  complaint  alleging  that  a  certain  tax  certif- 
icate was  "now  lawfully  possessed  and  owned 
by  said  administrator  and  plaintiff,"  was 
held  to  contain  a  sufficient  allegation  that 
the  certificate  belonged  to  the  plaintiff  in  his 
representative  capacity. 

But  in  Robbins  v.Gillett,  2  Pin.  439,  2 
Chand.  96,  a  complaint  in  an  action  of  tres- 
pass qnare  clansum  fregct  was  held  to  he  in 
the  plaintiffV  individual  character,  whore  it 
charged  that  the  defendants  broke  and  entered 
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the  close  of  the  plaintiff,  "administrator  as 
aforesaid/'  and  throughout,  alleged  the  injury 
to  have  been  done  to  the  plaintiff's  close, 
since  the  addition  of  the  words  "administra- 
tor as  aforesaid"  did  not  alter  the  nature 
of  the  allegation,  these  words  being  a  mere 
descriptio  personae. 


ARMSTRONG 


V. 


WALTON  £T  AL. 


Hiflsissippi  Supreme  Court— June  2,  1913. 


105  MUs.  337;  62  So.  173. 


Benefleial    Sooietiea   —  Designation    of 
Beneficiary  by  Will. 

Designation  of  the  beneficiary  of  the 
amount  agreed  by  a  benefit  society  to  be  paid 
on  death  of  a  member  may  be  made  by  will, 
this  appearing  to  be  the  plan  of  the  society. 

[See  Ann.  Caa.  1913B  1286.] 

Wills  —  Necessity  of  Signature  at  End. 

Under  Code  1906,  §  5078,  providing  a  will 
must  be  signed,  without  stating  where,  it  is 
unnecessary  that  the  signing  be  at  the  end. 

[See  note  at  end  of  this  case.] 


Under  Code  1906,  §  5078,  permitting  sign- 
ing  of  a  will  for  testator  by  another  in  testa- 
tor's presence  and  by  his  express  direction,  J. 
A.,  unable  to  read  or  write,  to  the  knowledge 
of  VV.,  having  requested  W.  to  fill  out  his  will, 
the  writing  by  W.  of  the  name  of  J.  A.  at  the 
beginning  of  it,  "I,  J.  A.,  .  .  .  give  and 
bequeath,"  it  then  being  properly  attested, 
and  handed  back  to  J.  A.,  all  parties  under- 
standing it  to  be  a  completed  instrument,  will 
be  considered  a  sufficient  signing. 

[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Monroe  coun- 
ty:   Robins,  Chancellor. 

Action  by  Harriett  Armstrong  Walton  et 
al.,  plaintiffs,  against  Mary  Lou  Armstrong, 
defendant.  Judgment  for  plaintiffs.  Defend- 
ant appeals.  The  facts  are.  stated  in  the 
opinion.    Revesised. 

Paine  d  Paine  for  appellant. 

D.  W,  Houston,  8r.  and  Jr.,  for  appellees. 

[350]  Reed,  J. — ^This  appeal  was  a  contro- 
versy between  the  widow  of  a  deceased  mem- 
ber  of  the  Masonic  Benefit  Association,  claim- 
ing to  be  his  designated  beneficiary,  and  his 
children  by  a  former  marriage,  over  the  pro- 
ceeds of  an  insurance  certificatae,  John  Arm- 


strong, at  the  date  of  his  death,  May  3,  19]  1, 
was  a  member  in  good  standing  of  the  Ma- 
sonic Benefit  Association.  The  certificate  of 
insurance,  dated  May  27,  1906,  was  made 
payable  to  h/im  upon  his  death,  and  was  for 
five  hundred  dollars.  The  amount  of  this 
insurance  was  afterwards,  by  properly  adopt- 
ed order  of  the  association,  increased  to  seven 
hundred  dollars.  On  December  3,  lOOtJ,  John 
Armstrong  designated  his  wife,  Mary  L.  Arm- 
strong, appellant  herein,  as  his  beneficiary  in 
the  insurance  certificate.  The  instrument 
[351}  by  which  this  designation  is  made  is 
called  a  will.  It  is  claimed  that  it  was  not 
sufficiently  executed  by  John  Armstrong,  by 
reason  of  his  signature  not  being  placed  on 
the  line  at  the  end  thereof.  The  following  is 
the  benefit  certificate  and  the  so-called  will: 

"No.  4522. 

"Masonic  Benefit  Association. 

(Organized  1880) 

Of  the  M.  W.  Stringer  Grand  Lodge 

Dewn  servanfuSf  nostras  viduas  et  orpha/no8 
austinebimtis. 

Office  of  the  Treasurer. 

*'Will  pay  to  Bro.  John  Armstrong,  of 
Sesostris  lodge  No.  14,  at  Aberdeen,  Missis- 
sippi, who  is  a  member  of  the 

MASONIC  BENEFIT  ASSOCIATION. 

"This  certificate  witnesseth :  That  the  Ma- 
sonic Benefit  Association  of  the  M.  W.  String- 
er Grand  I^odge  of  F.  &  A.  M.,  of  Missi^ssippi, 
will  pay  to  John  Armstrong,  upon  his  death, 
five  hundred  dollars  ($500),  provided  he  is 
in  good  financial  standing  with  the  Masonic 
Benefit  Association  and  in  good  standing 
with  his  local  lodge  at  the  time  of  his  death. 

"Any  failure  to  comply  strictly  with  the 
laws  and  regulations  of  the  Masonic  Benefit 
Association,  as  prescribed  by  the  aforesaid 
Grand  I.<odge,  causes  forfeiture  in  the  mem- 
bership represented  by  this  certificate. 

"No  suit  shall  be  maintained  on  this  claim 
unless  instituted  within  one  year  after  the 
member's  death. 

"Proof  of  death  must  be  filed  in  the  M. 
B.  A,  within  thirty  days  after  the  death  of 
member. 

"Given  under  my  hand  and  official  seal  at 
Edwards,  Mississippi,  this  27th  day  of  May, 
1905. 

"[Signed]  E.  E.  Perkins, 

"[Seal.]  •  Sec'y  &  Treas. 

"I,  John  Armstrong,  of  Aberdeen,  Miss.,  age 
49  years,  being  of  sound  and  disposing  mind, 
give  and  bequeath  [352]  the  money  due  to 
me  by  virtue   of  the  certificate  upon   which. 
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this,  my  last  will,  is  indorsed  iinto  my  wife, 
Mary  L.  Armstrong. 

*'ln  witness  whereof,  I  this  the  3rd  day  of 
Dec,  1006,  sign,  publish  and  declare  this  in- 
strument as  my  will,  so  far  as  the  money  is 
concerned,  which  is  due  me  after  my  death 
from  the  Masonic  Benefit  Association.  I  ap- 
point Mary  L.  Armstrong  as  my  executor. 


(<0 


State  of  Mississippi,  Monroe  Coimty. 
''The  said  John  Armstrong,  on  the  3rd  day 
of  December,  1906,  signed  the  foregoing  in- 
strument and  published  and  declared  the 
same  in  our  presence  and  in  the  presence  of 
each  other,  as  his  last  will,  and  we,  at  his 
request,  and  in  his  presence,  and  in  the  pres-. 
ence  of  each  other,  on  said  date,  have  here- 
unto written  our  names  as  subscribing  wit- 
nesses thereof. 

"[Signed]  F.  N.  B.  Ward,  W.  M. 
"R.  E.  Ward,  S.  D." 

The  form  of  the  certificate  and  the  will  is 
on  one  page.  There  is  only  a  line  dividing 
the  instruments.  From  the  appearance  of  the 
form,  it  seems  that  the  certificate  and  the 
will,  when  executed,  was  intended  to  be  con- 
sidered and  read  together  and  as  one. 

The  will  contains  the  statement  that  it  is 
indorsed  upon  the  certificate.  It  is  shown 
therein  that  its  only  purpose  is  to  dispose  of 
the  monev  to  be  due  to  the  member  on  the 
certificate,  from  the  association,  at  the  time 
of  his  death.  The  form  of  the  certificate  in- 
dicates that  it  should  be  made  payable  to  the 
member  "upon  his  death  .  .  .  provided, 
he  is  in  good  financial  standing."  The  form 
excludes  the  idea  that  it  was  meant  to  have 
the  certificate  made  payable,  upon  its  original 
issuance,  to  some  other  person  than  the  mem- 
ber. It  appears  to  be  the  plan  of  the  asso- 
ciation that  the  certificate  should  be  made 
payable  to  the  member  to  whom  it  is  issued, 
and  that  the  member  should  afterwards  des- 
ignate his  beneficiary  in  [353]  the  instrument 
called  a  will,  which  follows  immediately  the 
certificate  and  together  occupies  the  face  of 
the  sheet  which  is  known  as  the  benefit  cer- 
tificate. 

We  have  carefullv  examined  the  rules  and 
regulations  of  the  Masonic  Benefit  Associa- 
tion. These  are  called  the  constitution  and 
by-laws.  The  only  provision  we  find  relative 
to  the  issuance  of  the  benefit  certificate  and 
the  designation  of  the  beneficiary  is  the  form 
of  the  policy,  and  thereunder  the  form  of  the 
instrument,  which  is  stated  to  be  a  will. 
Therefore,  with  the  exception  of  prescribing 
a  form  for  the  certificate  and  for  the  desig- 
nation of  the  beneficiary,  there  is  notliing  in 
the  rules  and  regulations  of  the  association 
to  control  the  manner  in  which  the  beneficiary 

r 

shall  be  named. 


It  will  be  noted  that  John  Arnii^trong's 
name  is  not  written  on  the  line  at  the  end 
of  the  instrument  which  he  denominates  his 
will,  and  in  which  he  gives  the  proceeds  of 
the  benefit  certificate  to  his  wife.  It  is  shown 
by  the  testimony  that  he  was  a  colorecl  man, 
unable  to  read  or  write;  that  he  went  to  F. 
N.  B.  Ward,  one  of  the  attesting  witnesses  to 
the  will,  and  who  was  the  Worshipful  Master 
of  the  local  lodge  of  the  association,  and  re- 
quested him  to  make  out  his  will  and  make  it 
payable  to  his  wife,  Mar^'  Lou  Armstron^i:. 
Thereupon  Ward  filled  out  all  the  blanks  iu 
the  instrument  in  the  presence  of  Jolin  Arm- 
strong and  his  son,  R.  E.  Ward,  who  was 
Senior  Deacon.  The  two  Wards  then  signed 
the  attestation  to  the  will.  F.  N.  B.  Ward 
wrote  down  the  name  of  Armstrong  in  two 
places,  at  the  beginning  of  the  will,  and  in 
the  certificate  of  attestation.  This  was  done 
because  he  was  requested  by  Armstrong  to 
fill  out  his  will,  and  that  meant  the  writing 
of  all  necessary  words  to  make  out  and  com- 
plete the  execution  of  the  will.  The  paper 
was  then  handed  to  Armstrong,  who  delivered 
it  to  his  wife;  and  upon  his  death  it  was 
found  in  her  bedroom,  framed  and  hanging 
on  the  wall.  F.  N.  B.  Ward  testified  that 
he  signed  John  Armstrong's  name  to  the  will. 

[354]  It  appears  to  be  settled  that  the 
right  of  a  member  of  a  benefit  society  in  the 
amount  agreed  to  be  paid  in  the  certificate, 
at  his  death,  is  simply  the  power  to  appoint 
a  beneficiary,  and  that  the  rules  and  regula- 
tions of  such  society,  such  as  may  l)e  con- 
tained in  the  constitution  or  charter  and 
by-laws,  are  the  foundation  and  source  of 
such  power.  Bacon's  Benefit  Societies,  vol.  1, 
sec.  237.  But  we  find  no  requirement  in  the 
rules  and  regulations  of  the  Masonic  Benefit 
Association,  relative  to  the  execution  of  the 
power  to  name  the  beneficiary,  except  the 
form  of  the  will  set  out  in  the  constitution 
and  used  in  this  case.  This  formalitv  wa* 
intended  to  be  complied  with  by  the  member,. 
John  Armstrong.  We  understand  that  the 
designation  of  a  beneficiary  may  be  made  by 
will.  Tliis  seems  to  be  the  plan  of  this, 
association. 

Has  the  instrument  purporting  to  be  a  will 
been  sufficicnth'^  executed  ?  It  is  contended  by 
appellee  that  it  was  necessary  for  the  paper 
to  have  been  signed  at  the  end  thereof.  The 
statute  of  this  state  (section  r»078  of  the 
Code  of  1906)  provides  that  a  will  must  be 
signed  by  the  testator,  or  some  other  person 
in  his  presence  and  by  his  express  direction,, 
and  if  the  will  is  not  wholly  written  and 
subscribed  by  the  testator,  then  it  shall  be 
attested  by  two  or  more  credible  witnesses  in 
the  presence  of  the  testator  or  the  testatrix. 

Now,  as  to  the  place  of  signature:  We 
find  in  30  Am.  &  Eng.  Ency.  of  I^w  (2  ed.) 
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582,  the  following:  ''Under  the  English  stat- 
ute of  frauds,  a  will  was  held  to  be  suffi- 
ciently 'signed'  if  the  testator  wrote  his  name 
at  the  beginning  or  in  the  body  of  the  will 
with  intent  thus  to  sign  the  instrument;  and 
this  rule  has  been  followed  in  those  jurisdic- 
tions wherein  the  statute  is  silent  as  to  the 
place  of  signature,  with  the  modification,  in 
some  instances,  that  the  intent  to  sig^  must 
appear  upon  the  face  of  the  will."  In  40 
Cyc.  1104,  is  the  following:  "Where  the 
statute  relating  to  signing  requires  no  more 
than  the  statute  of  frauds — ^merely  that  the 
will  shall  be  [355]  in  writing,  and  be  signed 
— ^it  is  immaterial  where  the  testator's  signa- 
ture was  placed,  if  it  was  placed  there  with 
the  intention  of  authenticating  the  instru- 
ment." It  is  stated  to  be  the  general  rule, 
applicable  to  the  signature  to  writings  of 
various  kinds,  that  "it  ifl  now  almost  uni- 
versally held  that,  if  the  name  of  the  party 
to  be  charged  is  written  by  himself  or  his 
representative  anywhere  in  the  body  of  the 
instrument,  with  intent  thereby  to  authenti- 
cate it  and  render  himself  bound,  it  is  a  good 
signature."  Lampkin  v.  State,  105  Ala.  1, 
16  So.  575;  In  re  Camp,  134  Cal.  233,  66 
Pac.  227;  Cunningham  v.  Hawkins,  163  Mich. 
317,  128  N.  W.  223. 

In  the  case  of  Armstrong  v.  Armstrong,  20 
Ala.  538,  wherein  it  was  held  that  the  writ- 
ing of  the  name  of  the  testator  at  the  begin- 
ning of  the  will  was  sufficient,  Rice,  C.  J.> 
said  in  delivering  the  opinion  of  the  court: 
"It  is  not  essential  that  the  testator  should 
write  his  own  name.  The  British  statute,  as 
well  as  our  own,  allows  a  will  to  be  signed 
for  him  by  another;  and  his  name,  when 
written  by  another,  for  him,  in  his  presence, 
and  by  his  direction,  will  have  the  same  effect 
as  if  it  had  been  written  by  himself.  Al- 
though his  name  is  not  written  by  himself, 
nor  subscribed  to  the  will,  yet,  if  it  be  writ- 
ten in  the  beginning  of  the  will,  by  another, 
in  his  presence,  and  under  his  direction,  and 
if  it  be  acknowledged  by  him  to  the  attesting 
witnesses,  at  the  time  he  calls  on  them  to 
attest  and  subscribe  it,  it  will  be  as  effectual 
as  if  with  his  own  pen  he  had  written  it." 

It  seems  that  a  distinction  has  been  made 
between  the  meaning  of  the  words  ''sign"  and 
"subscribe."  In  the  case  of  Missouri,  etc.  R. 
Co.  V.  Denton,  29  Tex.  Civ.  App.  284,  68  S. 
\V.  336,  the  court,  in  holding  a  signature  in 
the  body  of  an  instrument,  called  attention 
to  the  fact  that  the  statute  requiring  such 
signature  provided  that  such  instrument 
should  be  '"signed,"  and  not  that  it  be  ''sub- 
scribed." It  will  be  noticed  that  the  statute 
in  Mississippi  prescribes  that  the  will  shall 
be  signed  [356]  by  the  testator,  or  some 
other  person,  at  his  direction,  where  it  i^ 
not  wholly  written  by  him,  and  that,  when 


it  is  wholly  written  by  him,  it  shall  also  be 
subscribed  by  him. 

We  do  not  find  any  decision  of  this  court 
wherein  the  question  of  the  location  of  a  sig- 
nature to  a  will  has  been  passed  on.  In 
reference  to  the  location  of  the  signature  of 
the  witnesses  attesting  the  will,  it  has  been 
decided  in  the  case  of  Fatheree  v.  Lawrence, 
33  Miss.  585,  that  the  purpose  of  attestation 
is  to  identify  the  instrument  signed  and  pub- 
lished by  the  testator,  and  that  no  particular 
form  of  words  is  necessary  to  constitute  an 
attestation.  In  the  case  of  Murray  v.  Mur- 
phy, 39  Miss.  214,  it  is  decided  that  it  is 
immaterial  as  to  what  particular  part  of  a 
will  is  located  the  name  of  the  attesting  wit- 
ness. It  is  settled  under  the  laws  of  this 
state  that  a  signature  to  a  will  may  be  made 
for  a  testator  by  another  party  writing  his 
name  (Watson  v.  Pipes,  32  Miss.  451)  ;  and 
a  testator  may  be  assisted  in  signing  his  will 
by  having  his  hand  steadied  by  another  party, 
and  can  also  sign  by  his  mark  (Sheehan  v. 
Kearney,  82  Miss.  688,  21  So.  41,  35  L.R.A. 
102). 

We  find  from  the  testimony  in  this  case 
that  John  Armstr<mg  had  the  purpose  defi- 
nitely in  mind  to  make  his  will,  so  that  bis 
wife  could  be  designated  as  the  beneficiary  in 
his  insurance  certificate.  He  went  to  an 
officer  of  the  local  lodge,  the  person  who  had 
full  information  on  the  subject,  and  knew 
how  to  write  the  paper  in  the  proper  manner 
and  in  conformity  with  the  prescribed  form 
of  the  association;  and  he  directed  that  his 
will  be  made  out,  and  that  the  insurance 
should  be  given  to  his  wife.  The  officer  wrote 
out  the  instrument  as  directed.  In  compli- 
ance with  our  statute,  it  was  written  in  the 
presence  of  the  testator,  and  at  his  express 
direction.  Such  express  direction  followed 
and  was  obedient  to  the  request  by  Arm- 
strong contained  in  the  words,  "Fill  out  my 
will  to  my  wife." 

[357]  Armstrong  could  neither  read  nor 
write.  This  was  known  to  Ward,  and  Ward 
intended  to  write  every  word  necessary  in  the 
blank  form  in  the  will,  including  the  signa- 
ture of  Armstrong.  He  knew  that  this  was 
contained  in  the  request  made  of  him  to  fill 
out  the  will.  Armstrong  gave  him  all  neces- 
sary information  to  enable  him  to  prepare 
the  paper.  It  is  hardly  possible  that  Arm- 
strong knew  the  meaning  of  all  the  formal 
words  used  in  making  the  bequest.  It  was 
sufficient  for  him  to  know  that  he  was  desig- 
nating his  wife  as  beneficiary  in  the  will. 
He  depended  upon  the  man,  the  officer  of  the 
association,  who  had  superior  knowledge  and 
who  had  special  capacity  to  do  what  he  de- 
sired. The  will  was  properly  attested  by  the 
witnesses  when  it  was  then  handed  back  to 
Armstrong.    All  the  parties,  the  testator  and 
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the  witnesses,  understood  that  it  was  a  com- 
pleted and  executed  instrument,  and  it  was 
so  afterwards  dealt  with.  Armstrong  deliv- 
ered it  to  his  wife,  the  beneficiary.  She  had 
it  in  her  possession  and  before  her  in  her 
room,  so  that  it  could  be  easily  seen  by  all. 
Xo  one  afterwards  questioned  the  sufficiency 
of  the  execution  of  the  paper.  In  fact,  the 
record  discloses  that  it  was  duly  proved  by 
the  testimony  of  the  subscribing  witnesses 
and  admitted  to  probate  in  accordance  with 
the  provisions  of  the  statute.  The  execution 
furtlier  complied  with  the  provisions  of  the 
statute  by  the  attestation  by  two  witnesses 
in  the  presence  of  the  testator. 

The  Mississippi  statute  does  not  state 
where  the  signature  of  a  testator  to  a  will 
shall  be  located.  It  does  not  say  that  the 
will  shall  be  signed  or  subscribed  at  the  end 
thereof.  As  the  statute  is  silent  as  to  the 
place  of  signature,  and  merely  provides  that 
the  will  shall  be  in  writing  and  signed,  we 
believe  the  rule  that  it  is  immaterial  where 
the  signature  of  the  testator  should  be  placed 
on  the  instrument  should  be  followed  in  this 
state.  It  seems  clear  that  it  was  the  intent 
of  the  testator  to  make  and  execute  this  in- 
strument as  his  will,  for  the  purpose  [858] 
of  designating  his  wife  as  the  beneficiary  in 
his  insurance  certificate.  We  therefore  de- 
cide that  the  instrument  is  sufficiently  ex- 
ecuted and  is  a  valid  will  under  the  law. 

We  have  not  entered  into  any  statement 
or  discussion  of  the  pleadings  in  this  case,  as 
we  have  not  deemed  it  necessary  to  do  so. 
The  Masonic  Benefit  Association,  by  an  inter- 
pleader, admitted  its  indebtedness  under  said 
insurance  certificate,  in  the  sum  of  $700.  It 
is  contended  by  the  appellees  that  the  will 
was  not  sufficiently  executed,  and  therefore 
invalid,  and  that  the  amount  due  under  the 
bf-nefit  certificate  descended  to  the  heirs  at 
law  of  John  Armstrong,  who  are  the  appel- 
lant, his  widow,  and  the  appellees,  his  chil- 
dren by  former  marriage.  The  chancellor  de- 
cided this  issue  in  favor  of  the  appellees, 
holding  that  the  will  was  not  the  true  and 
la«t  will  of  John  Armstrong.  We  conclude 
that  the  court  erred  in  doing  this. 

The  case  is  therefore  reversed,  and  judg- 
ment entered  here  in  favor  of  the  appellant, 
and  dismissing  the  original  bill  of  the  ap- 
pellees. 

Reversed. 

NOTE. 

Necessity  that  'Will  Be  Signed  by  Tes- 
tator at  End  thereof  in  Absence  of 
Statute  So  Requirins. 

In  General. 

The  rule  laid  down  in  the  reported  case 
that  in  the  absence  of  any  statutory  designa- 


tion as  to  the  place  of  the  testator's  signature 
to  a  will  it  is  immaterial  where  the  signature 
is  written  provided  it  is  attached  with  the 
intention   of   authenticating  the   instrument, 
finds  support  in  a  number  of  decisions.    Arm- 
strong V.  Armstrong,  29  Ala.  538 ;  Kolowski  v 
Fausz,  103  111.  App.  628;  Mt-ads  v.  Earle,  205 
Mass.  653,  91  N.  E.  916;  In  re  Phelan,  82  X. 
J.  Eq.  316,  87  Atl.  625;  Peace  v.  Edwards,  170 
X.  C.  64,  86  S.  E.  807 ;  Alexander  v.  Johnston 
(N.   C.)    88   S.  E.  785;    Lawson   v.   Dauson, 
21  Tex.  Civ.  App.  361,  53  S.  W.  64;  Adams 
V.  Field,  21  Vt.  256;  Re  Walsh  [1884-1896] 
5    Newfoundland    L.    Rep.    738.      See    also. 
Thomson  v.  Carruth,  218  Mass.  524,  106  X. 
E.  159;   Richards  v.  W.  M.  Lumber  Co.  158 
X.  C.  66,  Ann.  Cas.  1913D  313,  73  S.  E.  485. 
Thus  it  has  been  held  that  a  will  is  prop- 
erly signed  where  the  name  of  the  testator 
is  written  by  him  in  the  opening  clause  of 
the  instrument.     Meads  v.  Earle,  205  Mass. 
553,   91  N.   E.   916;   Lawson   v.   Dauson,  21 
Tex.  Civ.  App.  361,  63  S.  W.  64;  Adams  v. 
Field,  21  Vt.  256;  Re  Walsh  [1884-1890]   5 
Xewfoundland    L.    Rep.   738.     In    Meads   v. 
Earle,  supra,  the  court  said:     "There  can  be 
no   doubt   that   she    intended   to   make   and 
supposed  she  had  made  a  valid   will.     The 
care  she  took  in  writing  the  paper,  in  seeing 
to  its  attestation,  and  in  putting  and  keep- 
ing it  in  a  safe  place  shows  that.     She  does 
not  appear  to  have  been  advised  or  assiste<l 
by  any   one.     She  personally   superintended 
the  whole  work.     There  was  however  no  sig- 
nature at  the  end;   and  it  is  contended  bv 
the  contestants  that  the  single  justice  Was 
not  warranted  in  finding  that  she  wrote  her 
name  at  the  beginning  cmiino  signandi.    The 
finding  must  be  interpreted  to  mean  not  sim- 
ply that   after   writing   her   whole   will    she 
adopted  as  her  signature  her  name  as  writ- 
ten previously  in  the  exordium^  but  that  at 
the  time  she  wrote  her  name  there  she  in- 
tended that  it  should  stand  as  her  signature 
to  the  will  when  completed,   and  that  this 
intent  continued  to  the  end.     Such  a  flndini» 
is   perfectly   consistent  with   what   she   did. 
and  is  not  inconsistent  with  any  act  of  hers. 
It  explains  any  apparent  incongruity  in  the 
evidence.      It    welds    all    the    circumstances 
into  one  harmonious  whole  and  is  supported 
by    the    evidence.      The    will    was   therefore 
properly  signed."     So  in  the  case  bf  In  re 
Phelan,"  82   N.    J.   Eq.   316,   87    Atl.   625,   a 
will  was  held  to  be  valid  which  was  in  the 
handwriting  of  the  testator  and  which  con- 
tained his  signature  at  the  beginning,   and 
also  in  the  attestation  clause  of  the  instru- 
ment.    It   appeared   that  the   second   signa- 
ture was  in  a  clause  written  by  the  testator 
-which    read    "Signed,   sealed,   published    and 
declared  by  the  said  Cornelius  or  Comiel  F. 
Phelan  to  be  his  last  will  and  testament  in 
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the  presence  of  as  witnesses,"  and  was  writ- 
ten by  him  in  the  presence  of  the  witnesses 
to  the  will.  In  Alexander  y.  Johnston  (N. 
C.)  88  S.  E.  785,  two  papers  in  the  hand- 
writing of  a  testatrix,  one  an  envelope  on 
which  was  written  the  words  "Julia  W. 
Jolmston  Will,"  and  the  other  a  paper  with- 
out a  signature  which  was  found  in  the 
envelope  and  directed  a  certain  disposal  of 
the  testa trix*8  estate,  were  admitted  to  pro- 
bate as  a  good  holographic  will. 

Likewise  where  a  statute  provides  that  a 
will  must  be  signed  by  the  testator  or  by 
some  person  in  his  presence,  and  by  his  di- 
rection, it  has  been  held  that  a  will  is 
effectually  signed  if  the  testator's  signature 
is  written  at  the  beginning  of  the  document 
by  another,  in  the  presence  and  under  the 
direction  of  the  testator,  and  acknowledged 
by  him  to  the  attesting  witnesses  at  the 
time  he  calls  on  them  to  attest  and  sub- 
scribe the  will.  Armstrong  v.  Armstrong, 
29  Ala.  538.    And  see  the  reported  case. 

It  was  held  in  Brown  v.  Tilden,  5  Harr. 
&  J.  (Md.)  371,  that  a  codicil  in  the  hand- 
writing of  the  testator  which  was  found 
enclosed  with  a  will  under  the  same  cover, 
and  which  recited  changes  that  the  testator 
intended  to  make  in  his  will  as  to  his  per- 
gonal estate,  was  a  good  and  valid  testa- 
mentary disposition  of  personal  estate  with- 
out the  signature  of  the  testator  or  the 
attestation  of  witnesses. 

It  was  said  in  Catlett  v.  Catlett,  65  Mo. 
330,  under  a  statute  silent  as  to  the  place 
where  a  testator  should  sign  his  will,  that 
a  signature  by  a  testator  to  a  will  in  any  other 
place  than  at  the  foot  of  the  instrument  was 
good  only  if  the  will  was  in  the  handwriting 
of  the  testator  and  the  si«^ature  was  intended 
as  a  final  signing  and  as  an  authentication  of 
the  instrument.  It  was  held  in  the  same 
case  that  under  this  view  of  the  law  a  will 
could  not  be  upheld  which  was  not  in  the 
handwriting  of  the  testator  and  which 
showed  by  the  words  "in  witness  whereof  I 
have  hereunto  set  my  hand  this  24th  day  of 
October,  A.  D.  1872,"  at  the  conclusion  of 
the  instrument  that  a  different  signing  was 
intended  beside  the  formal  ^-ecital  of  the 
testator's  name,  written  by  another  person, 
at  the  beginning  of  the  will. 

BtUe  in  Virginia. 

Tn  Virginia  in  1849  an  amendment  was 
added  to  the  statute  of  wills  which  pro- 
vided that  a  will  should  be  signed  "in  such 
manner  as  to  make  it  manifest  that  the 
name  is  intended  as  a  signature."  Under 
that  act  it  has  been  held  that  a  will  is 
properly  signed  where  the  testator's  signa- 
ture is  placed  in  the  margin  of  the  fifth 
page  of  the  instrument  near  the  end  thereof. 


the  signature  having  been  affixed  by  the  tes- 
tator in  the  presence  of  the  witnesses.  Mur- 
gerioudo  v.  Kowland,  116  Va.  ICO,  78  S.  E, 
GOO.  A  similar  view  was  taken  in  the  case 
of  Dinning  v.  Dinning,  102  Va.  467,  46  S.  E. 
473,  wherein  it  was  held  that  a  holographic 
will  should  be  admitted  to  probate  which  con- 
tained the  signature  of  the  testator  only  in  a 
phrase  at  the  end  of  the  instrument  which 
read,  "I,  William  Dinning,  say  this  is  my  last 
will  and  testament."  The  court  said:  "The 
signature  is  at  the  end  of  an  apparently  com- 
pleted instrument,  and  followed  by  only  eight 
words,  which  do  not  indicate  a  purpose  %o 
add  anything  more,  or  to  take  anything  from 
what  had  been  written,  but,  understood  ac- 
cording to  t^heir  usual  acceptation,  constitute 
an  emphatic  declaration  that  the  signature 
was  intended  to  authenticate  all  that  had 
preceded  it,  as  the  final  consummation  of  the 
testator's  purpose.  If  the  testator  had  said, 
*I  say  this  is  my  last  will  and  testament — 
William  Dinning,'  no  question  could  have 
been  raised.  The  sense  is  exactly  the  same 
when  he  says,  *I,  William  Dinning,  say  this 
is  my  last  will  and  testament.'  Neither  form 
was  essential.  The  •  will  would  have  been 
complete  without  these  words,  either  follow- 
ing or  preceding  the  signature.  The  testator 
evidently  used  th^n  as  adding  force  to  liis 
signature,  and  it  would  be  trifling  with  the 
right  of  a  man  to  dispose  of  his  property  by 
will  to  hold  that  the  addition  of  the  words 
mentioned  after  the  signature  to  an  otherwise 
completed  will  had  resulted  in  rendering  in- 
valid the  entire  instrument." 

But  in  Ramsey  v.  'Rsaaeej,  13  Gra^iw  (Va.) 
664,  79  Am.  Dec.  43S^  involving  a  holographic 
will  wherein  the  testator's  signature  appeared 
only  in  the  opening  clause,  it  was  held  that 
as  the  signing  at  the  top  of  the  instrument 
was  from  its  nature  an  equivocal  act  and  was 
aided  by  no  other  evidence  or  explanation  on 
the  face  of  the  instrument  which  showed  that 
such  a  signing  was  for  the  purpose  of  rati- 
fying or  authenticating  the  contents  of  the 
will,  the  requirements  of  the  statute  in  regard 
to  the  signing  of  testamentary  instruments 
had  not  been  complied  with.  To  the  same 
effect  see  Warwich  v.  Warwich,  86  Va.  696. 
10  S.  E.  843,  6  L.R.A.  776  (holographic  will 
with  testator's  name  at  beginning  and  en- 
closed in  envelope  bearing  the  testator's 
name);  Roy  v.  Roy,  16  Grat.  (Va.)  418,  84 
Am.  Dec.  696  (holographic  will  with  testa- 
tor's name  at  beginning  and  also  endorsed  on 
third  page,  tlio  will  itself  ending  on  the  sec- 
ond page).  In  Warwich  v.  Warwich,  supra, 
the  court  said:  "The  signing  of  a  will,  to 
be  a  sufficient  signing  under  the  statute,  must 
bd  sueh  as,  upon  the  face  of- the  instrument, 
appears  to  have  been  intended  to  give  it  au- 
thenticity. It  must  appear  that  the  name 
was  regarded  as  a  signature^  and  that  the 
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instrument  was  complete  without  further  gig- 
nature;  and  the  paper  itself  must  show  this, 
for  the  statute  requires  that  the  will  shall 
be  so  signed — ^that  is,  signed  in  a  manner  to 
make  it  manifest  that  the  name  was  intended 
as  a  signature.  It  is  an  equivocal  act,  as 
is  well  settled,  to  insert  the  name  at  the  top 
or  beginning,  and  extrinsic  evidence  is  not 
employed  to  affect  either  pro  or  oon  the  ques- 
tion of  finality  of  intention,  when  this  in- 
ternal evidence,  to  be  afforded  by  the  face  of 
the  paper,  is  wanting." 

In  Selden  v.  Coalter,  2  Va.  Cas.  553,  and 
Waller  v.  Waller,  1  Grat.  (Va.)  454,  42  Am. 
Dec.  564,  decided  before  the  amendment  of 
1849,  it  was  held  that  a  holographic  will  was 
not  properly  signed  which  contained  the  sig- 
nature of  the  testator  only  in  the  opening 
clause  of  the  instrument,  where  it  appeared 
from  the  paper  itself  that  the  signature  was 
not  intended  to  be  final. 


KAPIOLANI  ESTATE,  UBIITED 


v. 


United  States  Supreme  Court — June  14,  1916. 


23S  U.  S.   119;  35  S.  Ct,  832, 


Guardian  and  "Ward  ~-  Liability  of 
Guardian  for  False  Claim  ^  Etf ect  of 
Allowance  of  Claim. 

The  right  of  a  minor  ward  upon  coming 
of  age  to  obtain  relief  in  equity  under  the 
Hawaiian  laws,  against  his  guardian,  who 
had,  in  fraud  of  the  ward,  presented  a  claim 
and  obtained  in  his  own  name  an  award  by 
the  Hawaiian  board  of  land  commissioners  of 
a  title  in  fee  simple  to  the  ward's  land,  was 
not  foreclosed  by  an  affirmance  in  the  Federal 
Supreme  Court  of  a  decree  of  the  Hawaiian 
Supreme  Court  adjudging  that  the  award  in 
question  could  only  be  attacked  by  a  direct 
appeal  by  a  party  who  had  presented  his 
claims  to  the  board,  where  the  vitally  import- 
ant fact  of  guardianship  was  not  included  in 
the  findings  of  fact  certified  to  the  Federal 
Supreme  Court. 

Courts  —  Effect  of  Decision  ^  State  and 
Federal  Courts. 

The  Federal  Supreme  Court  will  ordinarily 
defer  to  the  rulings  of  the  local  courts  with 
respect  to  the  validity  under  the  Hawaiian 
laws  of  a  judgment  of  the  Hawaiian  courts. 

[See  7  R.  C.  L.  tit.  Cwtrts,  p,  1012.] 

Covenants  ^  Conclnsiveness  against 
Covenantor  of  Judgment  against 
Covenantee  ^  Neoessity  of  Notice  to 
Defend. 

Xotice  of  the  suit  and  opportunity  to  de- 
fend it  must  be  given  to  the  warrantor  of  a 


title,  or  a  judgment  against  the  title  in  % 
suit  against  his  grantee  will  not  be  available 
against  him,  if  available  at  all,  in  favor  of 
the  successful  assailant  of  the  title. 
[See  note  at  end  of  this  case.] 

Appeal  from  Supreme  Court  of  Territory  of 
Hawaii. 

Action  for  injunction.  Kapiolani  Estate, 
Limited,  plaintiff,  and  Mary  H.  Atcherley  et 
al.,  defendants.  Judgment  for  plaintiff  in 
Circuit  Court.  Judgment  reversed  by  Su- 
preme Court  of  Hawaii.     Plaintiff  appeals. 

Tlie  facts  are  stated  in  the  opinion.  Re- 
versed. 

David  L,  Withington,  W.  A,  Qreenwetl, 
William  R,  Castle  and  Alfred  L,  Castle  for 
appellant, 

.  Lyle  A.  Dickey,  E.  M,  Watson,  and  Mary 
JET.  Atcherley,  in  propria  persona,  for  appel- 
lees. 

[124]  McKenna,  J. — Appeal  to  review  a 
decree  of  the  Supreme  Court  of  Hawaii  which 
reversed  a  decree  of  the  circuit  judge  of  the 
first  judicial  circuit  enjoining  the  prosecu- 
tion of  an  action  of  ejectment  brought  by 
Mary  H.  Atcherley,  one  of  the  appellees, 
against  appellant  for  the  recovery  of  certain 
described  lands,  decreeing  that  appellant  had 
the  equitable  title  to  the  lands  and  that  appel- 
lees, including  Dickey  and  Watson,  who  were 
made  parties  pending  the  suit,  held  the  naked 
legal  title  thereto  as  tenants  in  common, 
one-half  thereof  by  Mary  H.  Atcherley  and 
one-quarter  thereof  by  each  of  the  other  ap- 
pellees, as  trustees  of  appellant.  The  decree 
required  that  the  appellees  execute  a  convey- 
ance of  such  title  to  appellant. 

The  bill  alleges  that  one  David  Kalakaua, 
imder  and  through  whom  the  appellant  com- 
pany (designated  hereinafter  as  complain- 
ant) claims,  on  or  about  December  29,  1856, 
litigated  his  title  with  the  following  parties, 
under  whom  defendant  Atcherley  claims  title, 
to  wit:  Kinimaka,  Pai,  his  wife,  and  their 
children,  in  the  Supreme  Court  of  the  Hawai- 
ian Islands,  in  equity,  alleging  that  Kinima- 
ka held  title  to  the  lands  in  trust  and  as 
guardian  [125]  of  Kalakaua  and  not  other- 
wise, and  praying  that  he,  Kinimaka,  be  de- 
clared trustee  of  the  lands  for  Kalakaua  and 
be  decreed  to  convey  the  same  in  fee  to  Kala- 
kauka;  that  summons  was  duly  issued  and 
served  on  Kinimaka,  who,  before  filing  an- 
swer died,  leaving  a  will  devising  the  lauds  to 
his  children,  whom  he  left  surviving  him,  and 
his  widow,  Pai;  that  these  facts  were  sug- 
gested to  the  court  and  it  was  prayed  that 
the  widow  and  children  be  made  parties  to 
the  suit,  and  a  guardian  ad  litem  be  appoint- 
ed lor  the  children,  it  being  alleged  that  they 
became  trustees  of  the  property  in  the  same 
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manner  and  under  the  same  trust  as  Kini- 
maka. 

That  subsequently  (March  8,  1858)  Kala- 
kaua  filed  a  petition  for  administration  upon 
the  estate  of  one  Kaniu,  deceased,  under 
whom  he  claimed  title  to  the  lands,  and  for 
the  appointment  of  a  guardian  ad  litem  for 
the  minor  children  of  Kinimaka.  That  upon 
the  filing  of  such  petition  George  £.  Beck- 
with,  administrator  of  the  estate  of  Kini- 
maka, was  appointed  guardian  ad  litem  of 
the  minor  children  of  Kinimaka,  and  notice 
was  served  on  him  as  such  administrator  and 
guardian  and  upon  Pai  to  show  cause  why 
letters  of  administration  might  not  issue  to 
Kalakaua  upon  the  estate  of  Kaniu,  deceased. 

That  upon  proceedings  being  had  a  decree 
was  rendered  adjudging  Kalakaua  to  be  the 
devisee  of  Kauiu  and  directing  letters  to  be 
issued  to  him. 

That  on  June  19,  1858,  Kalakaua  filed  a 
further  petition  alleging  the  same  facts  sub- 
stantially which  he  had  alleged  in  the  peti- 
tions of  December  29,  1856,  and  March  16, 
1857,  with  the  additional  fact  that  one  Rich- 
ard Armstrong  had  been  appointed  guardian 
of  the  minor  children  of  Kinimaka,  and 
prayed  that  he  might  be  ordered  to  convey 
the  lands  to  Kalakaua;  and  that  a  summons 
was  duly  served  upon  Armstrong  as  guardian 
of  the  children  and  upon  Pai;  that  Arm- 
Rtrong  and  Pai  subsequently  answered;  that 
evidence  was  taken,  '  the  case  heard  upon 
[126]  the  merits,  and  on  November  2,  1858, 
the  court  duly  entered  the  following  decree: 

''David  Kalakaua  against  Kichard  Arm- 
strong, euardian  of  Kaniu,  David  Leleo,  and 
Kinimaka,  minor  children  of  Kinimaka,  de- 
ceased. The  court  did  order,  adjudge  and  de- 
cree in  (his  matter  that  Mr.  Armstrong,  as 
guardian  of  Kaniu,  David  Leleo,  and  Kini- 
maka. minor  children  of  Kinimaka,  deceased, 
do  convey  to  David  Kalakaua,  the  plaintiff  in 
this  cause,  the  land  named  Omulimalo,  on  the 
island  of  Molokai,  and  the  first  Apana  of 
land  set  forth  in  Royal  Patent  1602  filed  in 
this  cause." 

That  it  did  not  appear  either  from  the 
records  of  the  court  or  from  the  registry  of 
deeds  in  Honolulu  that  the  decree  of  tlie  court 
was  in  fact  obeyed  but,  it  is  alleged,  that 
after  the  decree  Kalakaua  "ceased  to  be  mo- 
lested in  any  way  by  either  the  widow  and 
heirs  aforesaid  of  said  Kinimaka,  or  by  the 
^aid  Armstrong  in  their  behalf,  and  retained 
open,  notorious  and  undisputed  possession 
and  dealt  with  the  said  land  in  all  ways  as 
his  own,  and  continued  to  do  so  until  he  dis- 
])osed  of  said  property." 

The  bill  here  made  "all  papers,  pleadings 
and  exhibits  of  whatsoever  kind  in  said  equi- 
ty proceedings"  a  part  of  it  and  asked  leave 
to  refer  to  them  as  if  actually  incorporated 
therein.     Then   came  the  following:      "And, 


in  this  connection,  the  complainant  attaches 
hereto  a  copy  of  the  original  Land  Commis- 
sion award  and  royal  patent  [they  were  not 
previously  referred  to  in  the  bill],  and  copies 
of  the  original  record  of  evidence  given  be- 
fore the  Land  Commission  in  support  of  said 
Land  Commission  award  and  royal  patent, 
the  same  being  referred  to  and  made  a  part 
of  the  evidence  in  said  equity  proceedings 
instituted  in  the  years  3856  and  1857  above 
referred  to,  which  said  copies  are  made  a 
part  of  this  bill." 

That  the  successors  in  title  of  Kalakaua 
(the  conveyances  being  set  out)  had  retained 
and  had  been  in  the  same  kind  of  possession 
and  exercised  the  same  disposition  [127]  as 
he.  That  such  possession  in  Kalakaua  an<l 
his  successors  was  known  to  the  children  of 
Kinimaka;  that  they  attained  their  majori- 
ty respectively  in  1867,  1871  and  1877  and  at 
no  time  did  they  or  any  of  them  assert  any 
claim  to  the  land  or  deny  the  rights  of  Kala- 
kaua or  his  successors  but  acquiesced  in  his 
and  their  possession. 

The  manner  bv  which  defendants  obtained 
the  title  thev  assert  was  set  out  and  it  was 
alleged  that  owing  to  the  failure  of  Arm- 
strong to  obey  the  decree  of  the  court  and 
convey  the  interest  of  the  children  of  Kini- 
maka as  ordered  by  the  court,-  complainant's 
required  chain  of  title  was  incomplete  and 
that  the  action  in  ejectment  of  Mary  H.  Atch- 
erley,  one  of  the  defendants,  sought  "to  take 
unconscionable  advantage  of  the  above-men- 
tioned technical  error  in  the  chain  of  title." 
A  cloud  upon  the  title  of  complainant  was 
asserted  hence  to  follow  and  that  it  would  be 
inequitable  to  permit  her  to  prosecute  her 
action  of  ejectment  and  that  as  nakexl  trustee 
of  the  title  she  .should  be  required  to  convey 
it  to  appellant. 

An  injunction,  temporary  and  permanent, 
was  prayed  and  that  Mary  H.  Atcherley.  the 
defendant,  be  declared  trustee  and  be  require^l 
to  convey  the  property  to  complainant. 

Copies  of  the  proceedings  referred  to  in  the 
bill  were  annexed  to  it  as  exhibits.  Among 
these,  we  have  seen,  were  the  award  of  the 
Land  Commission  and  the  royal  title.  The 
latter  recites  that — 

"Whereas  the  Board  of  Commissioners  to 
Quiet  Land  Titles  has  awarded  to  Kinimaka 
bv  award  No.  129  a  freehold  estate  less  than 
allodial  in  the  premises  mentioned  below,  and, 

"Whereas,  Kinimaka  has  paid  into  the 
government  treasury  eighty-two  and  50/100 
Dollars  for  the  government's  rights  in  said 
land, 

"Therefore,  by  this  Royal  Patent  Kameha- 
meha  TIT  .  .  .  shows  .  .  .  that  he  has 
conveyed  and  [128]  granted  in  fee  simple  to 
Kinimaka  that  land  at  Honolulu  on  the  Island 
of  Oahu  with  these  boundaries.     .     .     .     It  is 
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granted  in  fee  simple  to  him,  his  heirs  and 
devisees.     ..." 

The  lands  in  suit  were  part  of  the  lands 
conveyed. 

Mary  H.  Atcherley,  then  being  sole  defend- 
ant, demurred  to  the  bill  on  the  ground  that 
it  did  not  set  out  a  ^use  of  action. 

By  stipulation  of  the  parties,  in  order  to 
determine  the  question  whether  the  decree  of 
1858  was  res  adjudicata,  the  circuit  judge 
made  a  pro  forma  ruling  sustaining  the  de- 
murrer to  the  bill  and  dismissing  it. 

The  complainant  appealed  to  the  Supreme 
Court  of  the  Territory,  it  being  stipulated 
til  at  complainant  should  do  so. 

The  Supreme  Court  reversed  the  decree. 
14  Hawaii  651.  In  its  opinion  it  recited  the 
facts  with  great  fullness,  completed  the  alle- 
gations of  the  bill  by  the  exhibits  attached, 
and  then  disposed  of  the  contentions  as  fol- 
lows : 

1.  The  decree  adjudging  Kalakaua  to  be 
the  owner  of  the  land  and  requiring  convey- 
ance of  it  to  be  made  to  him  by  Armstrong  as 
guardian  of  the  children  of  Kinimaka  was 
not  ambiguous,  but  it  took  certainty  from 
the  averments  of  the  bill  and  the  record  and 
there  could  "be  no  doubt  that  it  was  the  in- 
tention of  the  court  to  order  the  conveyance 
of  the  interests  of  the  minors." 

2.  The  minors  were  bound  by  the  decree 
notwithstanding  "they  were  not  named  as 
parties  defendant  in  the  suit."  This  was  de- 
cided on  the  authority  of  Hawaiian  cases  and 
the  power  of  guardians  over  the  estates  of 
their  wards  established  by  them  and  upon 
the  general  principle  of  collateral  attacks  up- 
on judgments.  And  specifically  replying  to 
the  contention  that  the  decree  was  not  bind- 
ing because  of  "the  lack  of  service  and  up- 
on the  merits"  and  that  the  court  should  re- 
fuse to  enforce  the  decree,  it  was  said: 

[129]  "It  is  not  contended  that  the  court 
must  in  all  such  cases  reexamine  the  former 
proceedings  but  merely  that  it  may,  in  its 
discretion,  do  so.  Assuming  that  to  be  so, 
we  decline  to  retry  the  old  case.  The  guar- 
dian appeared  and  contested  the  complain- 
ant's claim,  presenting  in  opposition  substan- 
tially the  same  views  now  sought  to  be  urged 
by  the  respondent.  The  ward's  interest  were 
not  permitted  to  go  by  default  but  were  fully 
defended  by  counsel.  The  decree,  while  not 
carried  out  by  the  execution  of  a  conveyance, 
was  in  fact  acquiesced  in>  as  appears  by  the 
bill,  by  all  concerned  and  complainant  and 
his  successors  in  interest  from  that  time  con- 
tinuously until  about  January,  1900,  held 
open,  notorious  and- undisturbed  possession  of 
the  land..  Under  the  circumstances,  and 
after  a  lapse  of  more  than  forty  years,  we 
do  not  think  that  the  court  should  examine 
into  the  merits  of  the  former  proceedings  or 
refuse  to  enforce  the  decree  for  the  reasons 
suggested.** 


Upon  the  filing  of  the  mandate  of  the  Su<* 
prcme  Court  in  the  court  below  Mary  H. 
Atcherlev  filed  an  answer  in  which  she  ad- 
mitted  many  of  the  allegations  of  the  bill, 
denied  some — among  others,  the  undisturbed 
possession  of  the  land  in  Kalakaua  and  his- 
successors,  as  alleged,  and  the  inferences  from 
it — aagierted  the  validity  of  her  title,  and  tli© 
staleness  of  complainant's  demand,  it  having 
been  "brought  forty-three  years  or  more  than 
four  times  the  term  of  the  statute  of  limita- 
tions since  the  alleged  date  of  the  alleged 
decree  ordering  Richard  Armstrong  to  give  a 
conveyance."  Tliat  to  enforce  a  conveyance 
from  her  without  giving  her  an  opportunity 
to  be  heard  upon  the  matters  set  forth  in  the 
bill  would  deprive  her  of  property  without 
due  process  of  law,  contrary  to  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States. 

By  a  supplemental  answer  she  alh^ged  the 
following,  which  we  state  narratively  : 

Since  the  filing  of  the  answer  the  complain- 
ant Kapiolani  [130]  Estate,  Limited,  haa 
parted  with  all  of  its  estate  in  tiie  land  b}^  a 
deed  of  a  small  portion  to  certain  named  par- 
ties and  the  balance,  with  covenants  of  war- 
ranty, to  Lewers  and  Cooke,  Limited,  a  Ha- 
waiian corporation. 

June  29,  1906,  that  corporation  brouglit 
suit  in  the  Court  of  Land  Registration  to 
register  its  title  to  the  land  conveyed.  Sep- 
tember 16,  1907,  it  was  decreed  that  the  cor- 
poration had  a  good  title  which  was  entitled 
to  registration.  The  decree  was  reversed  by 
the  Supreme  Court  of  the  Territory  March 
5,  1908,  that  court  holding  that  the  corpora- 
tion had  no  title,  legal  or  equitable,  to  the 
land.  18  Hawaii  625.  The  case  was  remit- 
ted to  the  Court  of  Land  Registfation  for 
further  proceedings  and  that  court  dismissed 
the  petition  of  the  corporation.  The  latter 
appealed  from  the  decision  to  the  Supreme 
Court  of  the  Territory',  which  court  modified 
the  decree  and  on  March  24,  1909,  entered  f 
final  decree  that  the  corporation  had  no  ti- 
tle, legal  or  equitable,  to  the  land.  19  Ha- 
waii 334.  Upon  appeal  to  this  court  the  de- 
cision was  affirmed,  [Lewers  v.  Atcherly» 
222  U.  S.  285,  32  S.  Ct.  94,  56  U.  S.  (L.  ed!) 
202.] 

The  decree  of  the  Supreme  Court  of  Ha- 
waii is  in  full  force  and  effect  and  it  is  al- 
leged that  the  "proceedings  in  the  Court  of 
Land  Registration,  Supreme  Court  of  Ha- 
waii and  Supreme  Court  of  the  United  States 
were  upon  the  merits  of  the  case  and  the 
cause  of  action  so  finally  adjudicate  was  the 
same  right  and  cause  of  action  as  that  on 
which  complainant  in  thin  case  haa  founded 
its  hill." 

There  was  a  replication  to  the  answer  and 
an  amendment  to  the  amended  bill,  ;ind  it 
appears  that  ^Fary  H.  Atcherlev  conveyed  an 
undivided   half   of  the   property  to   Lyle   A. 
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Dickey  and  Edward  M.  Watson,  two  of  the 
defendants.  They  were  made  parties  by  con- 
sent and  answered  in  the  case,  in  effect  re- 
peating the  answers  of  their  grantor. 

It  was  decreed  that  (1)  the  allegations  of 
the  bill  and  replication  of  complainant  were 
true.  (2)  The  defendants  [131]  and  each 
of  them  were  estopped  from  litigating  against 
or  in  opposition  to  the  claim  of  complainant. 
(3)  The  defendants  held  the  legal  title  to  the 
land  as  tenants  in  common,  one-half  by  Mary 
Atcherlev  and  one-fourth  by  each  of  the  other 
defendants.  (4)  Such  title  and  titles  were 
lield  by  the  defendants  respectively  as  trus- 
tees for  complainant  and  that  each  of  them 
should  be  decreed  to  execute  conveyance 
thereof  to  complainant,  all  and  singular,  the 
matters  appertaining  to  the  title  having 
theretofore  been  litigated  between  the  prede- 
cessors in  title  of  the  complainant  and  de- 
fendants respectively,  and  that  the  same  were 
res  judioata.  (5)  Defendants  should  be  per- 
manently enjoined  from  further  prosecuting 
that  certain  action  in  ejectment  then  pending 
on  the  law  side  of  the  court,  wherein  Mary  H. 
Atcherley  was  plaintiff  i^nd  complainant  was 
defendant. 

A  conveyance  was  decreed  to  be  made  ac- 
cordingly and  in  case  of  default  after  thirty 
days  the  clerk  of  the  court  as  its  commis- 
sioner should  make  such  deed.  Further  pros- 
ecution of  the  action  in  ejectment  was  en- 
joined. » 

The  decree  was  reversed  by  the  Supreme 
Court  of  the  Territory. 

The  opinion  is  somewhat  difficult  of  con- 
densation. It  rapidly  reviews  the  steps  in 
the  litigation  exhibited  in  14  Hawaii  651; 
18  Hawaii  625;  19  Hawaii  47  and  334;  and 
222  U.  S.  285,  32  S.  Ct.  94,  56  U.  S.  (L.  ed.) 
202.     Then  this  comment  was  made: 

"Notwithstanding  the  statement  made  in 
the  Matter  of  Lewers,  19  Hawaii  48,  that 
there  had  been  no  reversal  of  the  facts  found 
by  the  court  of  land  registration,  the  fact 
found  by  that  court  that  Kinimaka  'was  the 
natural  guardian  of  the  minor'  was  not  in- 
cluded in  the  findings  of  fact  certified  up  by 
this  court  on  the  appeal  to  the  United  States 
Supreme  Court.  And  the  fact  that  the  guard- 
ianship relation  existed,  vitally  important 
though  it  was,  seems  to  have  received  scant 
consideration  in  that  case.  That  Kinimaka 
waa  the  testamentary  guardian  of  [132]  Kala- 
kaua's  property  seems  to  be  beyond  the 
range  of  dispute  at  this  time.  If  the  rela- 
tion existed  in  fact  a  question  as  to  the  reg- 
ularity of  the  appointment  would  not  prevent 
the  assertion  of  any  rights  the  ward  would 
otherwise  have  against  the  guardian.  *It  is 
not  essential  that  a  legal  guardianship  should 
exist;  the  doctrine  (constructive  fraud)  ap- 
plies wherever  the  relation  subsists  in  fact.' 
2  Pom.  Eq.  Jur.  Sec.  961. 
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"We  are  satisfied  that  this  court  fell  into 
error  in  the  Lewers  &  Cooke  case  in  taking 
the  view  that  the  equity  suit  before  Chief 
Justice  Allen  constituted  an  attack  on  the 
award  of  the  land  commission  and  that  the 
decree  in  that  suit  amounted  to  a  setting 
aside  of  the  award.  None  of  the  prior  deci- 
sions in  this  jurisdiction  which  were  cited 
in  support  of  the  view  taken  are  authority 
lor  the  conclusion  reached,  as  an  examination 
of  them  will  show." 

Hawaiian  cases  were  reviewed  and  the 
court  said: 

"The  question  now  presented  is  whether 
a  minor  on  coming  of  age  could  obtain  relief 
in  equity  against  a  guardian  who  had,  in 
fraud  of  his  ward,  presented  a  claim  and  ob- 
tained in  his  own  name  an  award  from  the 
land  commission  of  title  to  the  minor's  land. 
This  question  was  neither  involved  nor  dis- 
cussed in  any  of  those  cases. 

"The  case  of  the  guardian  of  a  minor  ob- 
taining an  award  in  his  own  name  of  land 
belonging  to  his  ward  is  analogous  to  the 
case  of  a  guardian  who  purchases  land  with 
money  belonging  to  tlie  ward»  and,  in  viola- 
tion of  his  fiduciary  duty,  intentional  or  other- 
wise, takes  the  title  in  his  own  name.  In 
such  a  case  it  is  well  settled,  equity,  regard- 
ing the  land  as  being  the  property  of  the 
ward,  will  declare  and  enforce  a  constructive 
trust  in  favor  of  the  ward  and  order  the  con- 
veyance of  the  legal  title,  3  Pom.  Eq.  Jur. 
Sees.  1052,  1068." 

After  further  review  of  the  case  and  con- 
sideration of  the  rights  of  Kalakaua,  the  ac- 
tion and  duty  of  Kinimaka,  the  character 
and  effect  of  the  proceedings  which  he  had  in- 
stituted [133]  and  which  were  instituted 
against  him  by  Kalakaua  and,  after  his 
death,  against  his  devisees,  the  court  declared 
that  certain  principles  resulted  therefrom 
and  that  "within  these  principles,  then,  the 
dercee  of  1858  was  not  erroneous  but  right.*' 

The  character  of  the  awards  of  the  Land 
Commission  was  considered  and  described  and 
their  proper  relation  to  the  questions  and 
rights  of  the  parties  in  the  case;  and  this 
was  said:  "If  the  decree  in  Kalakaua  v.  Pai 
and  Armstrong  was  right  it  oiiglit  to  be  en- 
forced. If  the  decision  in  the  T^ewers  &  Cooke 
Case  was  correct  the  present  bill  should  be 
dismissed,  but  if  it  was  wrong,  in  justice  to 
the  appellee,  it  ought  not  to  be  followed  if  it 
can  be  avoided. 

"Being  of  the  opinion  that  this  court  was 
wrong  in  the  conclusion  reached  in  the  Lew- 
ers &  Cooke  Case,  and  that  tlie  decree  of  1858 
was  not  ^erroneous  in  a  fundamental  prin- 
ciple,' and,  for  the  reasons  stated  in  the  form- 
er opinion  in  the  case  at  bar,  should  not  be 
reopened,  we  should  feel  inclined  to  depart 
from  the  ruling  made  in  the  T^ewers  &  Cooke 
Case  were  we  not  bound  by  it  because  of  its 
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And  we  may  say  it  is  disputable  besides  if 
they  constituted  an  appearance  of  the  com- 
plainant. Schroeder  v.  Lahrman,  26  Minn. 
87,  1  N.  W.  801. 

.  The  principle  invoked  by  defendants  is 
that  one  who  warrants  a  title  is  concluded  by 
a  judgment  against  the  title  in  a  suit  brought 
against  his  grantee,  even  when  the  title  is 
a.ggressively  used.  Andrews  v.  Denison,  16  N. 
H.  469,  43  Am.  Dec.  565.  But  in  favor  of 
whom  and  under  what  conditions?  In-  favor 
of  the  grantee  undoubtedly  when  he  brings 
suit  on  his  covenant  against  his  vendor.  But 
will  it  be  available  in  favor  of' the  successful 
assailant  of  the  title?  Wood  v.  Davis  and 
Cadawallftder  v.  Harris,  supra,  are  authority 
against  the  proposition. 

But,  granting  this  is  disputable,  and  cases 
may  be  cited  the  other  wav,  it  is  well  estab- 
lished  that  in  order  to  make  the  judgment 
available  even  to  the  grantee  of  the  title  his 
covenantor  must  receive  notice  of  the  suit  and 
an  opportunity  to  defend  it.  Such  notice  was 
not  given  in  this  case.  We  certainly  cannot 
assume  that  notice  was  given  against  the  de- 
cision of  the  Supreme  Court  virtually  to  the 
contrary,  accepting,  indeed,  the  finding  of  the 
trial  court.  The  trial  court,  as  we  have  seen, 
found  that  the  allegations  of  fact  contained 
in  complainant's  bill  of  complaint,  as  finally 
amended  herein,  and  in  its  said  replication, 
were  true.  The  replication  contained  a  de- 
nial of  the  averment  of  the  supplemental 
answer  that  complainant  had  notice  of  the 
proceedings  in  the  Court  of  Land  Regis- 
tration, the  Supreme  Court  of  Hawaii  or  the 
Supreme  Court  of  the  United  States,  though 
it  admitted  "that  certain  of  its  officers  and 
directors  in  their  capacity  as  individuals 
(but  not  in  their  capacity  as  such  officers  or 
directors  of  said  complainant  corporation) 
were  aware  of  ihe  pendency  of  said  proceed- 
ings." 

Decree  reversed  And  cause  remanded  for 
further  proceedings  in  accordance  with  this 
opinion. 

NOTE. 


Necessity  of  Notice  to  CoTenantor  of 
Good  Title  to  Defemd  ETiction  Pro- 
ceeding in  Order  to  Conclude  Him  in 
Action  on  Covenant. 

General  Rule,  148. 
Sufficiency  of  Notice,   149. 
Effect  of  Judgment  Where  Covenantor  Is  Not 
Notified,    149. 

Oeneral  Rule* 

In  Morgan  v.  Haley,  107  Va.  331,  13  Ann. 
Cas.  204,  the  rule  was  applied    that    in    an 


action,  on  a  covenant,  the  covenantee,  in 
order  to  conclude  the  covenantor  by  a  judg- 
ment rendered  in  eviction  proceedings  against 
the  covenantee,  must  show  that  he  notified 
his  covenantor  to  come  in  and  defend  the 
eviction  proceedings.  The  recent  cases  sup- 
port this  rule.  Cox  v,  Bradford,  101  Ark. 
302,  142  S.  W.  170;  Brooks  v.  Winkles,  139 
Oa.  732,  78  S.  E.  129?  Council  Imp.  Co.  v. 
Pacific,  etc.  Nortliern  Land,  etc.  Co.  (Idaho) 
157  Pac.  258;  Pence  v.  Rhonemus,  58  Ind. 
App.  268,  108  N.  E.  129;  Fernbach  v.  Stein, 
146  N.  y.  S.  1078.  See  also  Leet  v.  Gratz, 
137  Mo.  App.  208,  117  S.  W.  642;  Shalet  v. 
Stoloff,  135  App.  Div.  376,  120  N.  Y.  S.  345 ; 
Jones  V.  Balsley,  154  N.  C.  61,  69  S.  E.  827. 
And  see  the  repc^rted  case. 

In  Louisiana,  it  has  been  held  in  a  recent 
case,  wherein  the  defendant  covenantor  plead- 
ed failure  of  notice  of  ejectment  proceedings 
conducted  in  another  state,  that:  "Under  C. 
C.  art.  2518,  such  a  judgment  concludes  the 
vendor,  unless  he  can  show  that,  had  he  re- 
ceived notice,  he  could  have  proven  new  fjicts, 
or  filed  some  peremptory  exception.,  which 
if  presented  to  the  court  would  have  produced 
,  a  different  result."  Klumpp  v.  Ilowcott 
(La.)  71  So.  353. 

Whether  the  covenantor  was  notified  bv  the 
covenantee  to  appear  and  defend  is  a  ques- 
tion for  the  jury.  Cox  v.  Bradford,  101  Ark. 
302,  142  S.  W.  170;  Pence  v.  Rhonemus,  58 
Ind.  App.  268,  108  N.  E.  129. 

But  the  covenantee  is  not  required  to  show 
that  he  notified  the  covenantor  of  the  action 
which  established  the  paramount  title  where 
it  appears  that  both  the  covenantor  and  the 
covenantee  were  made  parties  to  that  action. 
Rice  V.  Cook,  141  Mo.  App.  1. 120  S.  W.  1191. 
See  also  Norfolk,  etc.  R.  Co,  v.  Mundy,  110 
Va.  422,  66  S.  E.  61.  "In  those  cases  where 
the  paramount  title  is  established  in  a. suit 
against  both  the  covenantor  and  covenantee, 
and  it  appears  the  covenantor  who  was  a. 
party  thereto  as  well  as  the  covenantee  ap- 
peared and  defended  the  action,  the  judgment 
establisliing  the  paramount  title  is  conclusive 
against  him  in  an  action  on  the  covenant  by 
the  covenantee.  This  is  the  settled  law.  In- 
deed in  such  cases  notice  from  the  covenantee 
to  the  covenantor  to  appear  and  defend  the 
action  is  entirely  superfluous,  for  it,  at  most, 
could  require  no  more  than  the  covenantor 
haa  actually  performed.  Nor  could  such 
notice  confer  any  rights  upon  the  covenantor 
looking  to  the  protection  of  his  own  interests 
which  are  not  conferred  by  having  been  made 
defendant  in  the  original  action."  Rice  v. 
Cook,  supra. 

Nor  is  proof  of  notice  to  the  covenantor  re- 
quired where  it  appears  that  the  suit  whicli 
resulted  in  eviction  was  brought  by  the  cove- 
nantee at  tho  instigation  of  the  covenantor^ 
the  latter  being  the  real  party  to  the  proceed- 
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Londefl  v.  Matthews,  136  Mo.  App.  63 7, 
lie  S.  W.  1186. 

Suffl€Hency  of  Notice. 

The  authorities  divide  on  the  question 
whether  a  notification  which  does  not  include 
a  request  to  defend  is  sufficient  to  bind  the 
warrantor.  It  has  recently  been  held  that 
such  a  notice  is  not  sufTicient.  Pence  v. 
Rhonemus,  5S  Ind.  App.  268,  108  N.  £.  129. 
The  contrary  rule  w^as  adopted  in  Jones  v. 
Balsley,  154  N.  C.  61,  69  S.  E.  827,  wherein 
the  court  said :  "The  notice  given  by  the 
plaintiffs  to  the  defendants  of  their  otbei: 
suit,  while  there  was  no  express  'tender  of 
the  defense,'  aa  it  is  called,  was  quit«  suf- 
ficient to  warn  the  defendant  that  he  was  ex- 
pected to  assist  in  the  defense  of  the  suit, 
nor  does  it  show  that  the  plaintiif  intended 
to  exclude  th6  defendants  from  participation 
therein.  Why  notify  the  defendants  at  all, 
if  they  did  not  expect  them  to  comply  with 
their  covenant  and  defend  the  titl^,  whicli 
they  had  expressly  promised  to  do?  The 
notice  clearly  implied  that  the  plaintiffs  in 
this  suit  looked  to  ^e  defendants  to  protect 
them  in  the  other  suit  by  defending  the  same 
and  making  good  their  assertion  of  Utleto 
the  land.  It  is  not  required  that  the  ;iotice 
shall  be  in  any  particular  form  or  in  writ- 
ing, if  it  sufficiently,  though  only,  substan- 
tially, informs  the  warrantor  that  his 
covenantee  has  been  sued  and  his  title  lias 
been  assailed,  and  the  former  has  the  oppor- 
tunity to  defend  his  title  against  attack  and 
to  save  himself  from  liability  upon  his  war-, 
rantv." 

The  notice  need  not  be  in  writing.  Sarrls 
V.  Beckman,  55  Ind.  App.  638,  104  N.  E.  598. 
In  that  case,  the  court  said:  "It  is  very 
urgently  insisted  on  behalf  of  appellant  that 
the  notice  required  to  be  given  Iiim  should. 
have  been  in  writing.  It  is  not  urged  that. 
appellant  did  not  have  actual  notice  of  the 
defect  in  the  title  which  he  attempted  to 
convey  to  appellee.  Hie  was  in  attendance  at 
the  trial  as  a  witness  at  the  time  judgment 
was  rendered  against  appellee  in  favor  of  the 
Whitworth  heirs.  He  had  talked  repeatedly 
with  appellee  and  his  agent  with  respect  to 
the  condition  of  the  title,  and  had  refused  to 
have  anything  to  do  with  the  defense  of  the 
case,  insisting  that  he  had  no  interest  in  the 
matter.  However  desirable  it  may  be  that 
written  notice  should  be  given  in  such  cases, 
and  the  court  has  so  intimated  in  the  case  of 
Beasley  v.  Phillips  (1898)  20*  Ind.  App.  182, 
50  N.  E.  488,  we  see  no  necessity  for  it  in 
the  practice,  as  the  essential  thing  is  that 
the  grantor  of  a  ■  defective  title  should  have 
knowledge  that  the  title  is  being  assailed. 
Then,  when  demand  is  made  upon  him  to  de- 
fend, it  becomes  his  duty,  under  the  law,  to 
that  the  rights  of  his  grantee,  as  well  as 


his  own  rights  are  protected,  so  that  the 
failure  to  give  written  notice  cajinot  be  held 
to  be  a  defense  to  this  action.  This  is  very 
aptly  stated  in  appellee's  brief  as  follows: 
•When  a  party  has  full  notice  of  an  action 
pending  which  will  affect  his  rights,  he  can- 
not be  supinely  neglectful  and  afterwards  set 
up  a  tenuous  technicality  in  claiming  that  he 
was  not  notified.' " 

In  Fernbach  v.  Stein,  146  N.  Y.  S.  1078,  the 
court  said:  "While  it  has  been  frequently 
held  that  where  a  person  ultimately  has 
notice  of  the  commencement  of  an  action,  and 
an  opportunity  to  defend  the  same,  this  is 
sufficient  so  far  as  notice  is  concerned,  with- 
out any  express  notice  to  defend,  to  make 
the  judgment  binding  upon  him  (Prescott  v. 
Le  Conte,  83  App.  Div.  482,  82  N.  Y.  S.  41 1, 
and  cases  there  cited,  affirmed  178  N.  Y.  585, 
70  N.  E.  1108),  it  has  never  been  held  that  a 
judgment  is  binding  upon  the  parties  unless 
reasonable  notice  and  reasonable  opportunity 
to  defend  has  been  given  (see  Oceanic  Steam 
Nav.  Co.  y.  Campania  Transatlantica  Es 
panola,  144  N.  Y.  663,  39  N.  E.  360).  For 
this  purpose  proof  merely  that  a  brother  of 
defendant  was  taken  to  court  as  a  witness 
seems  to  me  palpably  insufficient." 

Effect  of  Judgment  Where  Covenantor  in 

Not  Notified. 

In  a  recent  case  it  was  held  that  where  the 
covenantor  was  not  notified,  a  judgment 
agai list  the  covenantee  was  not  even  prima 
facie  evidence,  in  an  miction  for  breach  of 
warranty,  of  the  invalidity  of  the  title  war- 
ranted. Council  Imp.  Co.  v.  Pacific,  etc. 
Northern  Land,  etc.  Co.  (Idaho)  157  Pac. 
258.  The  court  in  that  case  discussed  the  ef- 
fect of  such  a  judgment  as  follows:  "The 
principal  question  here  presented,  and  one 
which  seems  to  us  to  be  decisive  of 
this  appeal,  is:  Does  the  judgment  in 
the  case  of  Council  Improvement  Com- 
pany v.  Draper,  in  view  of  tlie  fact 
that  appellant  was  neither  called  upon 
to  defend  the  title  nor  notified  of  the  pend- 
ency of  the  action,  constitute  prima  facie  evi- 
dence in  this  case  of  the  invalidity  of  the 
title  w^arranted?  While  considerable  di- 
versity of  opinion  may  be  found  in  the 
adjudicated  ca^es  upon  this  question,  the 
weight  of  authority  supports  the  rule  stated 
in  Devlin  on  Deeds,  vol.  2,  §  937,  as  follows: 
*0f  course,  such  a  judgment  cannot  bind  the 
covenantor.  The  only  question  that  can  arise 
is  one  of  evidence.  It  has  been  asserted  that, 
although  the  defendant  might  inquire  into 
the  merits  of  the  judgment,  yet  it  was  prima 
facie  evidence  of  the  existence  of  a  paramount 
title.  But  the  most  reasonable  rule,  and  the 
one  sustained  by  authorities,  is  that  the 
judgment,  where  no  notice  has  been  given, 
and  the  covenantor  is  not  a  party  to  the  suit, 
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is  not  even  prima  face  evidence  that  the  evic- 
tion was  founded  upon  an  adverse  and  para- 
mount title.'  Quoting  from  Sisk  v.  Wood- 
ruff, 15  111.  15,  the  author  further  says:  It 
is  a  familiar  principle  of  law  that  a  man 
shall  not  he  bound  by  a  judgment  pronounced 
in  a  proceeding  to  which  he  is  not  a  party, 
actually  or  constructively.  He  should  be  al- 
lowed to  appear  in  the  case  and  adduce  evi- 
dence in  support  of  his  rights  before  he  is 
concluded  by  the  judgment.  If  a  warrantor 
has  no  notice  of  the  action  against  his 
grantee,  and  no  opportunity  of  showing  there- 
in that  he  transferred  a  good  title,  he  cannot 
in  any  sense  be  considered  a  party  to  the 
action,  and  therefore  ought  not  to  be  bound 
by  an  adjudication  of  the  question  of  title. 
But,  if  he  has  notice,  he  may  become  a  party 
to  the  suit,  and  it  is  his  own  fault  if  his 
title  is  not  fully  presented  and  investigated. 
He  then  has  an  opportunity  of  sustaining 
the  title  he  has  warranted  and  defeating  a 
recovery  by  the  plaintiff  in  ejectment.  If  he 
fails  to  do  this  successfully,  he  is  concluded 
from  afterward  asserting  the  superiority  of 
that  title,  and  compelled  to  refund  the  pur- 
chase money,  with  interest.  By  giving  the 
warrantor  notice,  the  defendant  in  ejectment 
may  relieve  himself  from  the  burden  ol 
afterwards  proving  the  validity  of  the  title 
under  which  he  is  evicted.  But,  if  he  neglects 
to  give  the  notice,  he  must  come  prepared  to 
prove,  on  the  trial  of  the  action  of  covenant, 
that  he  was  evicted  by  force  of  an  adverse 
and  superior  title;  in  other  words,  he  must 
show  that  the  warrantor,  by  appearing  and 
defending  the  action  of  ejectment,  could  not 
have  prevented  a  recovery.*" 


FISH 

V. 

VANDERUP. 

New  York  Court  of  Appeals— April  18,  1916. 
2 IS  N.  T.  29;  112  N.  E.  4:26, 


Marine  Inavranoe  •»  Action  —  Joinder 
of  Underwriters. 

Where  a  number  of  underwriters  insure  a 
vessel  by  a  contract  expressly  declaring  that 
they  bound  themselves  severally,  and  not 
jointly,  for  its  performance,  the  insured  can- 
not maintain  a  single  action  against  all  the 
insurers  to  recover  an  aggregate  amount  of 
the  policy. 
Judgments     —     Persons     Conolnded    — i 

Third  Person  Assisting  Defense. 

Wliere  a  party  of  underwriters  insured  a 
vessel  by  a  contract  making  the  liability  of 


each  party  several,  and  not  joint,  a  judgment 
against  the  insured  in  his  action  against  one 
of  the  insurers,  in  which  the  defendant  and 
other  insurers  openly  participated  in  the  de- 
fense and  contributed  to  the  expense  thereof, 
is  not  a  bar  to  a  subsequent  action  against  the 
defendant,  as  he  was  not  a  party  to,  and  could 
not  properly  have  been  made  a  party  in,  the 
former  action. 

[See  note  at  end  of  this  case.] 

Conolnsiveness  as  to  Persons  Not  Par- 
ties. 

A  former  adjudication,  to  be  available  as 
a  plea  in  bar,  must  have  been  a  determination 
of  the  same  issue  between  the  same  parties  or 
their  privies,  though  it  is  not  always  neces- 
sary, for  the  person  sought  to  be  bound  should 
have  been  a  party  to  the  record  in  the  former 
suit,  but  it  is  enough  if  he  had  a  right  to 
control  the  litigation  and  appeal  from  the 
judgment. 

Fish  V,  Vanderlip,  170  N.  Y.  App.  Div.  780, 

affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Action  on  insurance  policy.  J.  Albert  Fish, 
plaintiff,  and  Frank  A.  Vanderlip,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affibbied. 

[30]  The  action  is  brought  to  recover  $150 
upon  a  "United  States  Lloyds"  policy  of  in- 
surance covering  the  yacht  Senta,  which  is 
alleged  to  have  been  destroyed  by  lire  on 
October  25th,  1910,  while  ^ying  in  the  harbor 
of  Edgartown,  Massachusetts.  The  defend- 
ant, together  with  ninety-nine  other  individ- 
ual subscribers,  signed  the  insurance  contract, 
each  obligating  himself  to  the  payment  of 
$150.  The  aggregate  amount  of  the  insurance 
was  $15,000,  and  was  effected  through  the 
subscriber's  attorneys  in  fact,  Higgins  &  Cox^ 
"By  the  imdersigned  firms  and  individuals, 
as  separate  Underwriters,  each  represented  by 
the  above  attorneys."  By  the  terms  of  the 
policy  the  subscribers  bound  "themselves  sev- 
erally and  [31]  not  jointly,  nor  one  for  the 
other  .  .  .  for  the  true  performance  of 
the  premises,  each  one  for  his  own  part  of 
the  whole  amount  herein  insured  only." 

The  plaintiff  seeks  to  recover  against  the 
defendant  the  amount  of  his  individual  sub- 
scription. In  the  separate  defense  demurred 
to  it  is  alleged  that  in  a  previous  action 
brought  in  the  Municipal  Court  of  the  City 
of  New  York  by  this  plaintiff  against  one 
Douglass  F.  Cox,  one  of  the  subscribers  to 
the  policy,  upon  the  same  policy  for  his  pro- 
portionate part  of  the  same  loss,  the  same 
issues  as  are  presented  by  the  answer  herein 
were  tried  and  decided  and  a  judgment  on 
the  merits  was  rendered  against  this  plain- 
tiff; that  the  said  Cox  is  a  member  of  the 
attorneys   in    fact   who   represented    all   the 
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subscribers  in  the  issuance  of  the  policy  and 
was  authorized  "to  act  for  and  on  behalf  of 
each  and  all  of  the  said  subscribers  .  .  .  ; 
that  the  interest  of  this  defendant  in  the  said 
action  against  the  said  Cox  was  identical 
with  that  of  the  said  Cox  and  that  the  said 
Cox  defended  the  said  suit  in  which  he  was 
defendant  as  aforesaid  under  and  by  direction 
of  and  at  the  expense  and  the  interest  of  each 
and  all  of  said  subscribers  including  this  de- 
fendant, and  had  the  plaintiff  recovered  judg- 
ment in  said  action  against  Cox  this  de- 
fendant would  have  been  obliged  to  pay  his 
proportionate  share  thereof,  which  facts  were 
known  to  the  plaintiff  at  the  time  of  the  trial 
of  said  action,  and  that  the  said  judgment 
is  a  bar  and  estoppel  in  this  action  because 
it  is  an  adjudication  against  the  plaintifTs 
right  to  recover  for  said  alleged  loss  under 
said  policy  and  because  it  deprives  this  de- 
fendant of  his  right  to  contribution  against 
the  said  Cox,  and  because  it  is  an  adjudica- 
tion that  the  plaintiff  was  the  culpable  cause 
of  the  loss  sued  for." 

The  court  at  Special  Term  held  that  the 
judgment  in  the  former  suit  set  up  in  this 
separate  defense  was  not  res  adjudicata  and 
sustained  the  plaintiff's  demurrer.  The  order 
entered  upon  this  decision  was  affirmed  at  the 
[32]  Appellate  Division.  That  court  has  al- 
lowed an  appeal  and  certified  the  question 
whether  the  defense  above  set  forth  is  suffi- 
cient in  law  upon  the  face  thereof  to  con- 
stitute a  defense  to  the  plaintiff's  cause  of 
action. 

Irving  O.  Vann  and  Harry  W.  Hay  ward  for 
appellant. 

J  ease  W.  Tobey  for  respondent. 

[33]  WiLLARD  Babtlett,  Ch.  J. — The  obli- 
gation assumed  by  the  underwriters  toward 
the  assured  was  a  several  liability.  Not  only 
was  this  expressly  declared  in  the  contract  of 
insurance,  but  the  assumption  of  any  joint 
liability  was  distinctly  negatived  therein.  It 
has  been  held  that  the  insured  under  such  a 
contract  cannot  maintain  a  single  action 
against  all  the  insurers  to  recover  the  aggre- 
gate amount  of  the  policy.  (Straus  v. 
Hoadley,  23  App.  Div.  360,  48  N.  Y.  S.  239.) 
Reference  is  made  in  the  brief -of  the  learned 
counsel  for  the  appellant  to  the  contents  of 
the  agreement  between  the  underwriters  them- 
selves which  provides  that  the  losses  are  to 
be  paid  out  of  the  premiums  and  in  case  the 
cash  assets  are  insufficient  to  meet  the  obli^i^a- 
tions  an  advisory  committee  has  power  to 
levy  an  assessment;  but  we  cannot  take  cog- 
nizance of  this  agreement  in  passing  upon  the 
defense  attacked  by  the  demurrer,  as  it  forms 
no  part  of  the  record.  According  to  that  de- 
fense the  plaintiff  has  been  defeated  in  an- 


other action  which  he  brought  against  another 
one  of  the  underwriters  to  enforce  his  in- 
dividual liability,  and  a  judgment  upon  the 
merits  was  rendered  against  him  after  a  trial 
of  the  same  issues  as  are  involved  in  the 
present  suit.  He  is  now  met  with  the  defense 
of  res  adjudioata  based  upon  such  former 
judgment.  This  defense  is  predicated  solely 
upon  the  ground  that  the  defendant  here,  to- 
gether with  his  co-subscribers,  had,  with  the 
knowledge  of  the  plaintiff,  joined  in  defend- 
ing the  former  suit  and  contributed  to  the 
expense  thereof,  and  that  he  will  lose  the 
proportionate  part  of  such  expenses  contribut- 
ed by  him  unless  the  former  judgment  is  held 
to  be  an  estoppel.  The  appellant  contends 
that  the  rule  of  [34]  estoppel  by  former  judg- 
ment extends  not  only  to  the  parties  to  the 
former  suit  and  their  privies,  but  also  to  per- 
sons not  parties  of  record,  who  to  the  knowl- 
edge of  the  opposite  party  participated  in  the 
defense  for  the  protection  of  some  interest  of 
their  own.  It  is  conceded  that  no  case  in  the 
New  York  state  courts  has  gone  as  far  as  we 
are  asked  to  go  in  this  case,  but  it  is  insisted 
that  there  is  no  decision  to  the  contrary  by 
the  New  York  courts  and  that  there  is  ample 
authority  to  be  found  in  Federal  csises  for 
taking  this  desirable  step  in  advance. 

The  Federal  decision  which  gives  most  sup- 
port to  the  position  of  the  appellant  is  Green- 
wich Ins.  Co.  v.  N.  &  M.  Friedman  Co.  142 
Fed.  944,  74  C.  C.  A.  114,  decided  by  the 
Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit. In  that  case  a  store  belonging  to  the 
insured  parties  at  Grand  Rapids,  Michigan, 
had  been  destroyed  by  fire  and  a  large  loss 
was  sustained.  Some  thirty  insurance  compa- 
nies had  issued  policies  covering  the  property 
destroyed.  Payment  was  refused  by  the  com- 
panies upon  the  ground  that  a  substantial  part 
of  the  loss  was  occasioned  by  the  fall  of  the 
building  prior  to  the  fire.  The  assured  recov- 
ered judgment  against  two  of  the  companies 
in  actions  where  the  issue  thus  raised  was  de- 
cided against  the  companies.  These  former 
judgments  were  set  up  by  the  assured  as  con- 
elusive  upon  the  liability  of  the  Greenwich 
Insurance  Company,  and  the  claim  thus  set 
up  was  sustained.  The  court's  decision  was 
based  upon  the  finding  of  fact  that  the  Green- 
wich Insurance  Company  had  for  the  protec- 
tion of  its  own  interests  joined  with  the  de- 
fendants in  the  other  suits,  and  that  the 
said  joinder  was  open  and  avowed  and  was 
well  known  to  the  assured.  The  Circuit  Court 
of  Appeals  in  sustaining  the  decision  of  the 
lower  court  rested  its  decision  upon  the  rule 
announced  in  previous  cases  to  the  following 
effect:  "The  doctrine  is  well  settled  that 
one  who,  for  his  own  interest,  joins  in  the 
defense  of  a  suit  to  which  he  is  not  a  party 
of  record,  is  as  much  concluded  by  the  judg- 
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ment  as  if  he  [35]  had  been  a  party  thereto, 
provided  his  conduct  in  that  respect  was  open 
and  avowed  or  otherwise  well  known  to  the 
opposite  party."     The  rule  thus  stated  was 
<juoted    from    Penfield    v.    Potts,    126    Fed. 
475,  480,  61  C.  C.  A.  371,  which  was  one  of 
several   patent   infringement   suits   in  which 
several  parties  who  were  charged  as  infringers 
of  the  same   patent  had  joined  together   in 
making  defense.     In   one  of   such   suits  the 
complainant  was  defeated  and  the  judgment 
therein  was  held  to  be  conclusive  upon  him 
in   another  suit  against  another  alleged  in- 
fringer.    The  court  there,  before  stating  the 
rule  as  above  quoted,  said  (p.  479)  :     "Thus 
the  question  in  respect  of  the  infringement  of 
the  third  claim  was  in  each  of  these  two  cases 
identical,  and,  if  the  appellants  were  privies 
with  the  Anderson  Machine  Company  in  such 
sense  that  they  would  have  been  concluded 
by  a  decree  determining  a  question  litigated 
upon  the  same  evidence  in  each  case,  it  must 
follow,   from  the  mutuality  of  an   estoppel, 
that  the  patentees  who  were  plaintifFs  in  both 
cases  would  be  also  concluded,  for  an  estoppel 
by  judgment  or  decree  must  be  mutual."    The 
court  there  in  effect  held  that  the  defendant 
there  had  become  privy  to  the  defendant  in 
the  former  action  by  its  conduct  in  joining 
in  the  defense  of  the  former  suit  with  the 
knowledge  of  the  plaintiff.    Similar  decisions 
have  been  rendered  in  other  cases  in  the  Fed- 
eral courts  of  which  the  following  are  exam- 
ples:    Theller  v.  Hershey,  89  Fed.  576;  Lane 
v.  Welds,  99  Fed.  286,  39  C.  0.  A.  528.    There 
are  other  cases,  however,  decided  by  the  Fed- 
eral courts  where  a  contrary  doctrine  seems 
to  have  been  laid  down  and  in  which  it  was 
held  that  where  a  party  to  protect  some  in- 
terest of  his  own,  aids  and  contributes  to  the 
expense  of  a  suit,  he  does  not  thereby  become 
bound  by  the  judgment  in  a  subsequent  litiga- 
tion where  he  is  a  party  and  the  same  issues 
are  involved.     (Helm  v.  Zarecor,  213  Fed.  648, 
654;   Merchants'  Coal  Co.  v.  Fairmont  Coal 
Co.  160  Fed.  769,  777,  88  C.  C.  A.  23.)     The 
cases   holding   otherwise   are    all    patent    in- 
fringement [36]  cases,  except  the  Greenwich 
Ins.  Co.  Case  (supra),  which  does  not  appear 
to  have  been  since  cited  or  followed.     It  is 
true  that  an  application  for  a,  writ  of  certio- 
rari to  review  the  decision  in  that  case  was 
denied  by  the  United  States  Supreme  Court 
(200  U.'S.  621)   26  S.  Ct.  758,  50  U.  S.   (L. 
ed.)   624,  but  we  may  not  assume  from  this 
action  of  that  court  that  it  approved  of  the 
decision  sought  to  be  reviewed.    The  Federal 
Supreme  Court  exercises  its  power  of  grant- 
ing the  writ  of  certiorari  very  sparingly,  and 
only  where  the  case  is  one  of  gravity  or  gen- 
oral   importance.      (In  re  Woods,  143  U.  S. 
202,   12   S.  Ct.  417,   36  U.  S.    (L.  ed.)    125; 
Forsvth  V.  Hammond,  166  U.  S.  506,   17  S. 
Ct.  G65,  41  U.  S.    (L.  ed.)    1095.) 


The  general  rule  is  that  a  former  adjudica- 
tion to  be  available  as  a  plea  must  have  been 
a  previous  determination  of  the  same  issues 
between  the  same  parties  or  their  privies.  It 
is  not  always  necessary,  however,  that  tlie 
person  sought  to  be  bound  should  have  been 
a  party  to  the  record  in  the  previous  suit.  It 
is  enough  if  he  had  the  right  to  control  thr 
conduct  of  the  litigation  and  appeal  from  th.* 
judgment.  Such  was  the  case  of  Castle  v. 
Noyes,  14  N.  Y.  329,  335.  There  it  appeared 
that  in  a  former  action  the  defendant  had 
sued  the  servant  of  the  plaintiff's  testator 
for  the  recovery  of  property  belonging  to  the 
testator.  The  defendant  was  defeated  in  the 
former  action  and  the  judgment  therein  was 
held  conclusive.  In  that  ca^e  Judge  Com- 
stock  said:  "Upon  these  facts  the  parties 
are  to  be  regarded  as  the  same.  It  is  by  no 
means  true  that,  in  order  to  constitute  an 
estoppel  by  judgment,  the  parties  on  the 
record  must  be  the  same.  The  term  has  a 
broader  meaning.  It  includes  the  real  and 
substantial  parties  who,  although  not  upon 
the  record,  had  a  right  to  control  the  pro- 
ceedings and  appeal  from  the  judgment." 

Professor  Greenleaf  thus  states  the  true 
principles  upon  which  estoppels  by  judgment 
proceed:  "The  rules  of  law  upon  this  subject 
are  founded  upon  these  evident  prinicples  or 
axioms  that  it  is  for  the  interest  of  the  com- 
munity [37]  that  a  limit  should  be  prescribed 
to  litigation,  and  that  the  same  cause  of  ac- 
tion ought  not  to  be  brought  twice  to  a  final 
determination.  Justice  requires  that  every 
cause  be  once  fairly  and  impartially  tried; 
but  the  public  tranquillity  demands  that,  hav- 
ing been  once  so  tried,  all  litigation  of  that 
question,  and  between  those  parties,  should  be 
closed  forever.  It  is  also  a  most  obvious  prin- 
ciple of  justice  that  no  man  ought  to  be 
bound  by  proceedings  to  which  he  was  a 
stranger;  but  the  converse  of  this  rule  is 
equally  true,  that  by  proceedings  to  which  lu^ 
was  not  a  stranger,  he  may  well  be  hchi 
bound.  Under  the  term  'parties,'  in  this  con- 
nection, the  law  includes  all  who  are  directly 
interested  in  the  subject-matter,  and  had  a 
right  to  make  defense,  or  to  control  the  pro- 
ceedings, and  to  appeal  from  the  judgment. 
Til  is  right  involves  also  the  right  to  addu(*o 
testimony,  and  to  cross-examine  the  witnesses 
adduced  on  the' other  side."  (Greenlcafs  Evi- 
dence, §§  622,  623.  See  also  §  535.)  The 
defendant  here  had  no  right  to  control  the 
former  suit,  or  to  appeal  from  the  judgment. 

In  Bigelow  v.  Old  Dominion  Copper  Min. 
etc.  Co.  225  U.  S.  Ill,  126,  Ann.  Cas.  1013K 
875,  32  S.  Ct.  641,  56  U.  8.  (L.  ed.)  1009, 
separate  suits  against  joint  promoters  of  a 
corporation  to  recover  secret  profits  were  in- 
stituted by  the  corporation.  One  of  the  de- 
fendants, Lewisohn,  lived  in  New  York,  and 
a  separate  suit  was  instituted  against  him 
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there.     The  New  York   suit  was   dismissed. 
In  another  suit  in  Massachusetts  where  the 
defendant  Bigelow  lived  the  New  York  judg- 
ment was  pleaded  hy  Bigelow  as  a  bar.    The 
Supreme  Court  of  the  United  States  in  hold- 
ing that  the  New  York  judgment  was  not  a 
bar,  said:     "To  conclude  Bigelow  by  the  New 
York  judgment,  it  must  appear  that  he  was 
either  a  party  or  a  privy.     That  he  was  not. 
a  party  to  the  record  Is  conceded.     He  had 
no  legal  right  to  defend  or  control  the  pro- 
ceedings, nor  to  appeal  from  the  decree.    He 
was,  therefore,  a  stranger,  and  was  not  con- 
cluded by  that  judgment  as  a  party  thereto. 
Tliat   he   was   indirectly   interested   in    [38] 
the  result  because  the  question  there  litigated 
was  one  which  might  affect  his  own  liability 
as  a  judicial  precedent  in  a  subsequent  suit 
against  liim  upon  the  same  cause  of  action  is 
true,   but  the  effect  of  a  judgment  against 
Lewisohn  as  a  precedent  is  not  that  of  res 
judioata,   and  the   Massachusetts  court  was 
under  no  obligation  to  follow  the  decision  as 
a  mere  judicial  precedent.    Nor  would  assist- 
ance in  the  defense  of  the  suit,  because  of  in- 
terest in  the  decision  as  a  judicial  precedent 
which  might  influence  the  decision  in  his  own 
case,  create  an  estoppel  as  to  Bigelow."    The 
court  then  declares  again  the  rule  that  estop- 
pels must  be  mutual,  and  in  discussing  this 
phase  of  the  question,  said:     "An  apparent 
exception  to  this  rule  of  mutuality  has  been 
held  to  exist  where  the  liability  of  the  defend- 
ant is  altogether  dependent  upon  the  culpa- 
bility of  one  exonerated  in  a  prior  suit,  upon 
the  same  facts,  when  sued  by  the  same  plain- 
tiff.    *  (See     Portland     Gold     Min.     Go.    v. 
Stratton's    Independence,    158    Fed.    63,    85 
C.    C.   A.    ,393.    16   L.R.A.(N.S.)    677,   where 
tlie  cases  are  collected.)     The  unilateral  char- 
acter of  the  estoppel  of  an  adjudication  in 
such     cases    is    justified    by    the    injustice 
which   would   result  in   allowing  a  recovery 
a^inst  a  defendant  for  conduct  of  another, 
when    that  other  has  been   exonerated   in   a 
direct  suit.     The  cases  in  which  it  has  been 
enforced  are  cases  where  the  relation  between 
the  defendants  in  the  two  suits  has  been  that 
of  principal  and  agent,  master  and  servant, 
(*T   indemnitor   and   indemnitee."      (p.   127.) 
The  defendant  here  comes  neither  within  these 
classes  nor  within  the  principle  upon  which 
such  parties  are  held  bound.    There  are  other 
adjudicated    cases    not    strictly    within    the 
classes  mentioned  where  the  same  principle 
applie.?. 

In  Old  Dominion  Copper  Min.  etc.  Co.  v. 
T?i-elow.  203  Mass.  159,  216,  89  N.  E.  193,  40 
L.R.A.(N.S.)  314,  being  the, same  case  that 
was  before  the  United  States  Supreme  Court 
i«<upra),  in  discussing  the  question  whether 
the  defendant  Bigelow  could  avail  himself  of 
the  jud<?ment  in  favor  of  Lewisohn  who  had 
a  common  [39]  interest  with  him,  it  is  said: 


"The  evidence  shows  that  he  (Bigelow)  knew 
of   the   suit,   and  through  his  counsel  gave 
such    assistance    in   the   preparation   of   the 
briefs  for  the  arguments  of  that  suit  as  might 
have  been  expected.     But,  as  he  was  not  a 
party,  this  fact  is  not  of  much  importance. 
It  is  treated  by  most  of  the  expert  witnesses 
called  by  the  defendant  as  to  the  New  York 
law  as  of  no  consequence.     Privity  depends 
upon  the  relation  of  the  parties  to  the  sub- 
ject-matter, rather  than  their  activity  in  a 
suit  relating  to  it  after  the  event.     Partici- 
pation in  the  defense  because  of  general  or 
personal  interest  in  the  result  of  the  litiga- 
tion does  not  make  one  privy  to  the  judg- 
ment.    .     .     .     Bigelow  could  not  have   ap- 
peared as  of  right  and  made  a  defense  in 
that  suit.     No  judgment  can  be  regarded  as 
res  judicata^   as  to   any   matter  where   the 
rights    in    the    subject-matter    arise   out   of 
mutuality,  and  not  by  succession,  unless  the 
party  could,  as  matter  of  right,  appear  and 
defend,  even 'though  he  may  have  had  knowl- 
edge of  the   suit.     Otherwise,  he   might  be 
bound  by  a  judgment  as  to  which  he  had  never 
had   the  opportunity  to  be  heard,  which  is 
opposed   to   the   first   principles   of  justice." 
(pp.  216,  217.)      It  will  be  seen  that  when 
this  case  reached  the  United  States  Supreme 
Court,  that  court  took  the  same  view  in  re- 
gard to  the  effect  of  the  action  of  a  defendant 
in  aiding  in  the  defense  of  another  suit  to 
which  he  was  not  a  party,  but  in  which  he 
was  simply  interested. 

In  the  case  at  bar,  notwithstanding  all  the 
matters  set  up  in  the  fifth  separate  defense 
showing  a  unity  of  interest  between  the  un- 
derwriters   as    among    themselves,    one    fact 
stands  out  with  marked  prominence  and  em- 
phasis.     The    contract    of    insurance    is    so 
drawn  as  wholly  to  separate  the  rights  and 
obligations  of  each  insurer  from  the  rights 
and  obligations  of  every  one  of  his  associates. 
This  must  have  been  done  with  a  purpose. 
In    determining   the    status   of   the   plaintiff 
and  defendant,  the  policy  is  to  be  construed 
as  if  they  alone  were  parties  thereto.    [401 
Otherwise  no  effect  would  be  given  to  the 
declaration    therein    contained   that   the   as- 
surers  bind    themselves   "severally   and   not 
jointly,   nor   any   one   for  the   other     .     .     . 
each  one  for  his  own  part  of  the  whole  amount 
herein  insured  only."     The  several  character 
of  the  contract  being  so  explicit,  we  cannot 
change  it  into  a  joint  undertaking  on  the  part 
of  the  insurers;   and  we  would  virtually  df* 
this   if   we   held   that   the   judgment   in   the 
Municipal  Court  suit  constituted  an  estoppel. 
In  the  brief  for  the  appellant  we  are  told  in 
italics:      "It  would  be  abhorrent  and  a  re- 
proach to  the  law  that  upon  the  same  written 
instrumpnt  and  under  the  same  state  of  facts 
one  of  the  parties  to  a  contract  should  be 
held  liable  and  another,  in  the  same  right, 
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held  not  liable."  This  possibility,  however, 
if  it  exists,  would  seem  to  be  entirely  due  to 
the  appellant  and  his  associates  who  drew 
their  policy  in  such  a  form  as  to  compel  the 
assured  to  bring  a  hundred  different  suits 
to  recover  the  insurance  upon  his  yacht,  if 
they  saw  fit  for  any  reason  to  refuse  payment. 

We  conclude  that  the  matters  pleaded  in 
the  fifth  separate  defense  in  the  amended  an- 
swer do  not  suffice  to  make  the  judgment  in 
the  Municipal  Court  suit  available  to  the 
appellant  by  way  of  estoppel.  It  is  easy  to 
conceive  of  a  case  wher«  it  would  operate  most 
harshly  to  hold  a  person  bound  by  a  former 
judgment  adverse  to  his  interest,  merely  be- 
cause he  had  aided  in  combatting  it  but  with- 
out any  legal  right  to  control  the  course  of 
the  litigation,  or  to  appeal  from  the  adverse 
judgment  although  it  was  palpably  erroneous. 

The  order  appealed  from  should  be  affirmed, 
with  costs,  and  the  question  certified  answered 
in  the  negative. 

Cuddeback,  Cardozo  and  Seabury,  JJ.,  con- 
cur; Chase,  Collin  and  Pound,  J  J.,  dissent  on 
dissenting  opinion  of  Laughlin,  J.,  below. 

Order  affirmed. 


NOTE. 

Estoppel  by  Judgment  as  Applicable  to 
Person  Assisting  Proseontlon  or  De- 
fense of  Action. 

vSeope  of  Note,     154. 

Generally,    154. 

Particular  Kinds  of  Assistance: 

Contributing  Money,    156. 

Employing  Attorney,    156. 

Scope  of  Note* 

This  note  is  concerned  with  the  question 
whether  a  person  who  is  not  a  party  and  is 
not  bound  by  his  relation  to  a  party  or  to  the 
subject  of  the  litigation,  but  who  gives  as- 
sistance to  a  party  prosecuting  or  defending 
an  action,  comes  within  the  estoppel  of  the 
judgment  rendered  in  that  action.  The  pres- 
ent inquiry  does  not  extend  to  a  consideration 
of  the  questions  that  arise  where  a  person 
litigates  an  interest  in  the  name  of  another, 
or  takes  a  share  in  the  control  of  the  case, 
or  has  a  right  to  take  part  and,  on  notice  is 
bound  to  assert  that  right. 

Generally. 

By  the  great  weight  of  authority  the  rule 
is  established  that  a  person,  not  a  party  and 
not  bound  by  reason  of  his  relation  to  a  party 
or  to  the  subject  of  an  action,  does  not  by 
assisting  the  prosecution  or  defense  of  the 
action  without  a  right  to  control  the  same 


come  within   the   estoppel   of   the   judgment 
therein  rendered.    Carr  v.  U.  S.  98  U.  S.  433, 
25  U.  S.   (L.  ed.)  209   (U.  S.  government  not 
estopped)  ;   Bigelow  v.  Old  Dominion  Copper 
Min.  etc.  Co.  225  U.  S.  Ill,  Ann.  Cas.  1913E 
875,  32  S.  Ct.  641,  56  U.  S.    (L.  ed.)    1009, 
affirming  203   Mass.   159,  89   N.   E.   193,  40 
L.R.A.(N.S.)    314;   Northern  Bank  v.  Stunt, 
88    Fed.   413    (State   government   not  estop- 
*ped)  ;  Australian  Knitting  Co.  v.  Gormly,  13o 
Fed.   92;    Merchants'   Coal   Co.   v.    Fairmont 
Coal  Co.  160  Fed.  769,  88  C.  C.  A.  23;  Helm 
V.  Zarecor,  213  Fed.  648;  Loftis  v.  Marshall, 
134  Cal.  394,  66  Pac.  571,  86  Am.  St.  Rep. 
286;  Samuel  v.  Dinkins,  12  Rich.  L.   (S.  C.) 
172,    75   Am.    Dec.    729;    Boles   v.    Smith,    5 
Sneed  (Tenn.)  105;  Turpin  v.  Thomas,  2  Hen. 
&  M.    (Va.)    139,  3  Am.  Dec.  615.     See  also 
Rumford  Chemical  Works  v.  Hygienic  Chemi- 
cal Co.  215  U.  S.  156,  30  S.  Ct.  45,  54  U.  S. 
(L.  ed.)  137;  Falls  v.  Gamble,  66  N.  C.  455. 
And  see  the  reported  case,  and  the  cases  cited 
throughout  this  note.    "Although  a  person  in- 
dividually interested  in  the  result  of  a  suit 
against   another   assists   in    its    defense,   be- 
cause of  interest  in  the  decision  as  a  judicial 
precedent,  the  result  as  to  him  is  merely  that 
of  precedent,  and  not  of  res  ad  judicata,  and 
no  estoppel  is  created  against  him  by  assist- 
ing in  such  defense."    Helm  v.  Zarecor,  218 
Fed.  648.    In  Loftis  v.  Marshall,  134  Cal.  394, 
60  Pac.  571,  86  Am.  St.  Rep.  286,  the  court, 
•after  adverting  to  its  earlier  decisions  hold- 
ang  a  landlord  bound  by  a  judgment  against 
his  tenant,  defined  the  rule  as  follows:     "The 
decision  is  to  be  understood  as  applying  only 
to   cases   where   the   landlord   has   appeared 
openly   in  the   case,  and  been  permitted  by 
the  court  to  undertake  the  defense;  for  in  no 
other  way  could  he  obtain  control  of  the  case 
and  become  party  thereto.     For  though  'the 
landlord  may  appear  and  defend  in  his  [the 
tenant's]  name,  or  be  substituted  in  his  place,* 
it  is   said  'such   appearance  or  substitution 
should  be  entered  of  record,  and  only  allowed 
upon  notice  to  the  parties;'  and  'after  it  is 
once  properly  made,  the  tenant  cannot  inter- 
fere with  any  subsequent  proceedings  to  the 
prejudice  of  his  landlord.'     (Dutton  v.  War- 
schauer,  21  Cal.  619.)      Accordingly,  in  the 
concurring,  opinion  in  Valentine  v.  Mahoney, 
37  Cal.  393,  the  decision  is  limited  to  such 
cases,  and  it  is  said:     *It  would  be  dangerous 
to  extend  the  rule  to  cases  where  there   is 
nothing  in  the  record  of  the  action  tendinp: 
to  show  that  the  landlord  took  the  defense 
of  the  action  upon  himself.     The  parties  to 
be  estopped,'  it  is  added,  'ought  to  be  indicat- 
ed by  the  record  itself    (p.  399).     In  sucli 
cases,  the  landlord  becomes  in  fact  a  party 
to  the   action."     And  in  Boles  v.   Smith,   5 
Sneed  (Tenn.)   105,  the  court,  referring  to  a 
statute    limiting   the    conclusive   effect   of   a 
judgment  to  the  "partv  against  whom  it  is 
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recovered,"  aaid:      "By   the  term   party,   in      without  unnecessary  delay. 
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general,  is  meant  one  having  a  right  to  con- 
trol the  proceedings,  to  make  a  defense,  to 
adduce,  and  cross-examine  witnesses,  and  to 
appeal  from  the  judgment.  It  is  clear  that 
Boles  was  no  party  to  the  former  action,  in 
the  legal  sense  of  the  term,  and  the  fact  that 
he  officiously,  or  by  the  favor  of  the  court, 
was  permitted  to  interfere  in  conducting  the 
defense,  does  not  affect  the  question;  he  had 
no  legal  right  to  do  so." 

Especially  does  the  rule  apply  where  the 
person  rendering  assistance  does  not  make 
known  to  the  opposite  party  his  part  in  the 
trial.  Andrews  v.  National  Foimdry,  etc. 
Works,  76  Fed.  166,  46  U.  S.  App.  281,  22 
C.  C.  A.  110,  36  L.R.A.  139;  Cramer  v.  Singer 
Mfg.  Co.  93  Fed.  636,  3S  C.  C.  A.  508;  Lane 
V.  Welds,  99  Fed.  286,  39  C.  C.  A.  528;  Singer 
Mfg.  Co.  V.  Cramer,  109  Fed.  652,  48  C.  C.  A. 
588,  reversed  on  otlier  grounds,  192  U.  S. 
266,  24  S.  Ct.  291,  48  U.  S.  (L.  ed.)  437; 
Hanks  Dental  Ass'n  v.  International  Tooth 
Crown  Co.  122  Fed.  74,  58  C.  G.  A.  180; 
Schroeder  v.  Lahrman,  26  Minn.  87,  1  N.  W. 
SOI;  Cannon  River  Mf'rs  Ass'n  v.  Rogers,  42 
Minn.  123,  43  N.  W.  792,  18  Am.  St.  Rep. 
497;  Central  Baptist  Church  v.  Manchester, 
17  R.  I.  492,  23  Atl.  30,  33  Am.  St.  Rep.  893. 
**The  proofs  as  a  whole  satisfy  us  that  the 
purpose  of  the  Diamond  Meter  Company  was 
to  maintain  such  an  attitude  with  reference 
to  the  Catskill  suit  that  it  might  have  the 
indirect  benefit  of  the  decree  if  favorable  to 
the  defendant  therein,  and  yet  not  be  con- 
cluded should  the  decree  be  adverse  to  the 
defendant.  But  if  the  Diamond  Meter  C<»n- 
pany  desired  that  the  decree  in  the  Catskill 
suit  should  operate  as  an  estoppel  in  its  favor, 
it  was  bound  by  avowal  or  open  action  to 
place  itself  in  such  an  unequivocal  position 
that  the  decree  would  be  mutually  binding  as 
res  ad  judicata  upon  itself  and  upon  the  com- 
plainant." Jefferson  Electric  Light,  etc.  Co. 
V.  Westinghouse  Electric,  etc.  Co.  139  Fed. 
385,  71  C.  C.  A.  481,  affirming  135  Fed.  366. 

The  division  of  authority  referred  to  in  the 
reported  case  seems  not  to  affect  the  rule  that 
a  person  assisting,  but  not  having  a  control- 
line:  part  in  the  prosecution  or  defense  of  an 
action,  is  not  estopped  by  the  judgment.  Thus 
in  Greenwich  Tns.  Co.  v.  N.  &  M.  Friedman 
Co.  142  Fed.  944,  74  C.  C.  A.  114,  the  court  in 
holding  the  defendant  to  be  estopped  ex- 
plained the  part  taken  by  that  defendant  in 
the  former  trial  as  follows:  "It  appears 
there  were  some  30  cases  growing  out  of  the 
destruction  of  the  Luce  Block  and  its  con- 
tents. The  policies  were  identical  in  form. 
The  cases  all  turned  upon  the  same  question 
of  fact:  Did  the  building  fall  as  a  result  of 
the  fire,  or  fall  before  the  fire  occurred?  It 
was  to  the  interest  of  both  the  insurers  and 
the  insured  that  this  question  be  determined 


.  .  .  Accord- 
ingly the  insurance  companies  entered  into 
the  agreement  described  in  the  stipulation. 
The  defendant  was  a  party  to  it.  By  tliis 
agreement  the  defense  of  all  the  cases  was 
entrusted  to  a  committee  chosen  by  all  the 
companies.  This  committee  was  to  select 
lawyers,  supervise  the  litigation,  and  appor- 
tion the  costs  and  expenses.  The  joinder  of 
the  companies  was  open  and  avowed,  and  the 
plaintiff  knew  of  it  before  the  Liverpool  & 
London  &  Globe  case  was  tried.  In  that  case 
both  the  committee  and  the  counsel  employed 
acted  as  the  agents  of  the  defendant  as  well 
as  of  the  company  sued.  ...  It  seems 
to  us  that,  if  the  companies  directly  affected, 
the  Atlas  and  the  Liverpool  &  London  & 
Globe,  had  not  seen  fit  to  take  the  cases  up 
for  review  as  they  did,  this  defendant  might 
have  done  so."  And  the  following  rule  was 
laid  down  in  Theller  v.  Hershey,  89  Fed.  675 : 
"Parties  include,  not  only  those  whose  names 
appear  upon  the  record,  but  all  others  who 
participate  in  the  litigation  by  employing 
counsel,  or  by  contributing  towards  the  ex- 
penses thereof,  or  who,  in  any  manner,  have 
such  control  thereof  as  to  be  entitled  to  direct 
the  course  of  proceedings  therein."  In  Lane  v. 
Welds,  99  Fed.  286,  39  C.  C.  A.  628,  the  ques- 
tion was  whether  or  not  the  defendants  did 
openly  and  avowedly  undertake  the  defense  of 
the  former  case.  And  it  seems  plain  that  the 
"joining  in  the  defense"  which,  in  Penfield 
V.  Potts,  126  Fed.  475,  61  C.  C.  A.  371,  was 
regarded  as  conclusive,  means  taking  a  con- 
trolling part,  for  in  that  case  the  court  said : 
"The  appellants,  not  having  been  parties  of 
record  to  the  Indiana  case,  can  only  rely  upon 
the  decree  in  that  case  by  showing  that  they 
in  fact  defended  that  suit.  .  .  ."  In  clear 
distinction  from  the  foregoing  cases  appears 
the  position  of  the  defendant  in  the  reported 
case  who  "had  no  right  to  control  the  former 
suit,  or  to  appeal  from  the  judgment." 

It  is  a  question  of  fact  as  to  what  part  in 
the  action  was  taken  by  the  person  assisting. 
Hauke  v.  Cooper,  108  Fed.  922,  48  C.  C.  A. 
144:  Pence  v.  Rhonemus,  58  Ind.  App.  268, 
108  N.  E.  129.  But  the  existence  of  the  estop- 
pel is  a  question  of  law  for  the  court.  Mc- 
Namee  v.  Moreland,  26  la.  96. 

It  is  well  settled  that  the  rule  of  estoppel 
is  reciprocal ;  the  binding  scope  of  a  judgment 
is  identical  with  its  protecting  scope.  Litch- 
field V.  Goodnow,  123  U.  S.  549,  8  S.  Ct.  210, 
31  U.  S.  (L.  ed.)  199;  Bigelow  v.  Old  Domin- 
ion Copper  Min.  etc.  Co.  225  U.  S.  Ill,  Ann. 
Cas.  1913E  875,  56  U.  S.  (L.  ed.)  1009,  af- 
firming 203  Mass.  159,  89  N.  E.  193,  40 
L.R.A.(N.S.)  314;  Lownsdale  v.  Portland.  1 
Ore.  381,  Deady  1,  15  Fed.  Cas.  No.  8,578; 
Andrews  v.  National  Foundry,  etc.  Works,  76 
Fed.  166,  22  C.  C.  A.  110,  36  L.R.A.  139; 
Valentine  v.  Mahoney,  37  Cal.  389;  Goodrow 
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V.  Litchfield,  63  la.  275,  19  N.  W.  226,  af- 
firmed 123  U.  S.  649,  8  S.  Ct.  210,  31  U.  S. 
(L.  ed.)  199.    And  see  the  reported  case. 

Particular  Kinds  of  Assistance, 

CONTBIBUTING  MONEY. 

A  person  is  not  brought  within  the  estoppel 
of  a  judgment  by  contributing  money  to  aid 
one  side  of  the  litigation.  Mercantile  Invest, 
etc.  Trust  Co.  v.  River  Plate  Trust,  etc.  Co. 
[1894]  1  Ch.  (Eng.)  578,  63  L.  J.  Ch.  366,  70 
L.  T.  N.  S.  131,  42  W.  R.  365  j  General  Elec- 
trie  Co.  V.  Morgan-Gardner  Electric  Co.  168 
Fed.  52,  93  C.  C.  A.  474,  revising  169  Fed. 
951 ;  Litchfield  v.  Goodnow,  123  U.  S.  649,  8 
S.  Ct.  210,  31  U.  S.  (L.  ed.)  199;  Gross  v. 
Whitley  County,  158  Ind.  531,  64  N.  E.  26,  68 
L.R.A.  394;  Goodnow  v.  Litchfield,  63  la.  276, 
19  N.  W.  226,  affirmed  123  U.  S.  649,  8  S. 
a.  210,  31  U.  S.  (L.  ed.)  199;  AUin  v.  Hall, 
1  A.  K.  Marsh.  (Ky.)  626;  Feldkamp  v.  Emst^ 
177  Mich.  550,  143  ^\  W.  887;  State  v.  King, 
64  \V.  Va.  646,  63  S.  E.  468.  Compare  Miller 
v.  Liggett,  etc.  Tobacco  Co.  7  Fed.  91 ;  Ramsey 
v.  Wilson,  rj2  Wash.  Ill,  100  Pac.  177  (per- 
son assisting  in  test  ease  is  bound  thereby). 
Thus,  in  Mercantile  Invest,  etc.  Trust  Co.  v. 
River  Plate  Trust,  etc.  Co.  supra,  it  was  said: 
"Now,  the  English  Company  were  not  parties 
to  that  action,  and,  prima  facie,  are  not  bound 
by  the  judgment.  The  American  Company 
defended  that  action.  The  English  Company, 
by  reason  of  the  covenant  of  indemnity  given 
by  them,  were  interested  in  assisting  the 
American  Company,  and  accordingly  they  did 
assist  the  American  Company  in  their  de- 
fense and  counter-cIaim>  and,  when  the  Ameri* 
can  Company  failed,  paid  their  costs.  But 
this  in  itself  did  not  put  the  English  Com- 
pany in  the  position  of  defendants  to  that 
action,  or  estop  them  in  the  present  action.'' 
And,  in  Litchfield  v.  Goodnow,  123  U.  S.  549, 
8  S.  Ct.  210,  31  U.  S.  (L.  ed.)  199,  wherein  a 
prior  adjudication  was  pleaded  as  a  defense 
to  the  recovery  of  certain  taxes,  the  court 
said:  "The  defense  of  prior  adjudication  is 
disposed  of  by  the  fact  that  Mrs.  Litchfield 
was  not  a  party  to  the  suit  in  which  the 
adjudication  relied  on  was  had.  At  the  time 
of  the  commencement  of  the. suit  she  was  the 
owner  of  her  lands,  and  they  were  described 
in  the  bill,  but  neither  she  nor  anv  one  who 
represented  her  title  was  named  as  a  defend- 
ant. She  interested  herself  in  securing  a 
favorable  decision  of  the  questions  involved 
as  far  as  they  were  applicable  to  her  own 
interests,  and  paid  part  of  the  expenses;  but 
there  w^as  nothing  to  bind  her  by  the  decision. 
If  it  had  been  adver.se  to  her  interest,  no  de- 
cree could  have  been  entered  against  her 
personally  either  for  the  lands  or  the  taxes. 
Iler  lands  were  entirely  separate  and  distinct 


from  those  of  the  actual  parties.  A  decree  in 
favor  of  or  against  them  and  their  title  was 
in  no  legal  sense  a  decree  in  favor  of  or 
against  her.  She  was  indirectly  interested  in 
the  result,  but  not  directly.  Atf  the  ques- 
tions affecting  her  own  title  and  her 
own  liability  for  taxes  were  similar  to 
those  involved  in  the  suit,  the  decision 
could  be  used  as  a  judicial  precedent 
iti  a  proceeding  against  her,  but  not  ajs  a 
judgment  binding  on  her  and  conclusive  as 
to  her  rights.  Her  rights  were  similar  to, 
but  not  identical  with,  those  of  the  persons 
who  were  actually  parties  to  the  litigation.'' 
In  Gross  v.  Whitley  County,  168  Ind.  531,  64 
N.  E.  25,  68  L.R.A.  394,  it  was  held  that 
a  county  c^cer,  who  contributed  to  the  ex- 
penses of  litigation  involving  the  validity  of 
a  statute  affecting  his  salary  was  not  estop- 
ped by  the  judgment  rendered  as  the  result  of 
such  litigation. 

In  State  v.  King,  64  W.  Va.  646,  63  S.  E. 
468,  496,  the  court  said:  "We  do  not  think 
the  authorities  sustain  the  position  that  par- 
ticipation in  appeal  by  strangers  to  the  cause 
in  the  court  below,  or  advancing  money  for 
the  prosecution  of  the  appeal,  would  make  the 
decree  appealed  from,  after  affirmance,  bind- 
ing upon  such  persons.  They  had  no  oppor- 
tunity to  plead  in  the  court  below  and  set  up 
their  claims.  In  the  appellate  court  the 
record  is  taken  as  made  in  the  court  below. 
It  cannot  be  altered.  This  court  decided  the 
ease  upon  that  record.  These  new  parties 
were  not  called  upon  before  the  decree  was 
entered  to  come  in  and  make  their  defense  and 
possibly  had  no  opportunity  to  do  so,  be- 
cause of  lack  of  notice.  As  we  read  the  de- 
cisions, they  do  not  liold  persons  bound  as 
parties  who,  because  of  their  interest  in  the 
legal  questions  involved,  advance  money  to 
pay  counsel  fees  or  otherwise  aid  in  the  prose- 
cution of  an  appeal,  or  even  in  an  action, 
when  they  bear  no  relation  to  the  party  aided, 
such  an  indemnitor  or  warrantor,  and  can- 
not be  affected  by  the  decision  otherwise  than 
as  a  precedent." 

Employino  Attobstey. 

A  person  employing  an  attorney  for  a  party 
to  an  action  does  not  thereby  come  within  the 
estoppel  of  the  judgment  rendered.  Lowns- 
dale  V.  Portland,  1  Ore.  381,  Deady  1,  15  Fed. 
Cas.  Xo.  8,578;  Andrews  v.  National  Foundry, 
etc.  Works,  76  Fed.  166,  22  C.  C.  A.  110,  36 
L.R.A.  139,  rehearing  denied  77  Fed.  774.  23 
C.  C.  A.  454,  36  LJI.A..  153;  Mankato  v.  Bar- 
ber Asphalt  Paving  Co.  142  Fed.  329,  73  C. 
C.  A.  439;  Loftis  v.  Marshall,  134  Cal.  .?04. 
66  Pac.  571,  86  Am.  St.  Rep.  286:  Rradv  v. 
Bradv,  71  Ga.  71;  Elliott  v.  Havdon.  104 
Mass.  180;  Schroeder  v.  T^hrman,  26  Minn. 
87,  1  N.  W.  801 ;  ^IcPike  v.  Wells,  ri4  ^Misa. 
136.;  State  v.  Johnson,  123  Mo.. 43,  27  S.  W. 
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399;  Magwire  t.  Labeaume,  7  Mo.  App.  179; 
Cocking  V.  Alma  Bank,  84  Neb.  624,  122  N. 
W.  16,  133  Am.  St.  Rep.  642;  Hunt  v.  Haven, 
52  N.  H.  162;  Ryerss  v.  Rippey,  25  Wend.  (N. 
Y.)  432;  Boaxd  of  Education,  35  Okla.  733, 
130  Pac.  951;  Central  Baptist  Church  v. 
Manchester,  17  R.  I.  492,  23  Atl.  30,  33  Am. 
8t.  Rep.  893.  Accordingly,  in  State  v.  John- 
son, 123  Mo.  43,  27  S.  W.  399,  it  was  held  that 
a  city  officer,  who  employed  counsel  to  defend 
the  auditor  in  an  injunction  suit  for  restrain- 
ing payment  of  the  officer's  salary,  was  not 
concluded  by  the  judgment.  And  in  Lowjis- 
dole  V.  Portland,  1  Ore.  381,  Deady  1, 15  Fed. 
Cas.  No.  8,678,  the  court  said :  "If,  in  a  suit 
between  A  and  B,  the  question  is,  whether  a 
conveyance  of  black  acre  by  a  deed  not  duly 
acknowledged  passed  the  estate  to  the  vendor, 
and  there  should  be  a  hundred  other  persons 
having  conveyances  to  land  in  the  same  estate, 
similarly  executed,  they  would  all  have  an 
interest  in  the  question  involved  in  the  suit 
between  A  and  B,  because  the  law  as  deter- 
mined in  that  case  would  be  the  rule  for  like 
cases,  but  still  they  are  not  parties  to  the 
suit,  or  in  any  way  estopped  by  the  determina- 
tion of  it.  As  to  the  employment  of  counsel 
by  the  town,  the  record,  as  set  up  in  the 
answer,  shows-  that  the  counsel  spoken  of 
appeared  for  .Parrish,  and  not  lor  the  town. 
I  suppose  the  fact  is  that  the  town,  after 
its  incorporation^  thinking,  so  to  speak,  that 
it  had  an  interest  in  the  question,  or  be- 
ing so  advised  by  counsel,  contributed  some- 
thing to  stimulate  his  efforts  as  the  solicitor 
of  Parrish.  The  case  is  the  same  as  if  the 
hundred  persons  in  the  instance  supposed  had 
contributed  money  to  employ  counsel  to  argue 
B's  side  of  the  controversy  between  him  and 
A,  for  the  purpose  of  procuring  a  determina- 
tion thereof,  which,  as  a  precedent,  would  be 
favorable  to  themselves.  This  would  not 
make  them  parties  to  the  suit.'' 

It  should  be  remembered,  however,  that 
where  the  attorney  employed  to  represent  the 
party  of  record  does  in  fact  represent  also 
his  employer  and  controls  the  litigation  for 
his  employer,  the  latter  may  be  bound  by  the 
judgment.  This  question  is  not  properly 
within  the  scope  of  this  note :  but  for  illus- 
trative cases  reference  is  made  to  the  follow- 
ing: U.  S.  etc.  Salamander  Felting  Co.  v. 
Asbestos  Felting  Co.  4  Fed.  816,  18  Blatcbf. 
310,  5  B.  ft  A.  Pat.  Cas.  622,  28  Fed.  Cas.  No. 
16,787a:  Ward  v.  Clendenning,  245  111.  206, 
«1  N.  E.  1028;  Worley  v.  Hineman,  6  Ind. 
App.  240,  33  N.  E.  260;  MoNamee  v.  Morte- 
land,  26  la.  96;  Stoddard  v.  Thompson,  31 
la.  80;  Parr  v.  State,  71  Md.  220,  17  Atl. 
1020;  Nash  v.  lyATcy,  183  Mass,  30,  66  N.  E. 
«06;  Bomar  v.  Ft.  Worth  Bldg.  Ass'n,  20 
Tex.  Civ.  603.  49  S.  W.  914;  McMillan  v. 
Barber  Asphalt  Paving  Co.  151  Wis.  48,  138 
:S.  W.  94. 
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Minnesota  Supreme  Court — ^July  16,  1915. 
130  Minn,  397;  1S3  N.  W.  758. 


Taxation  —  Redemption     from      Sale  — 
Notice   of  Expiration  Insufficient. 

A  notice  of  expiration  of  redemption  from 
a  tax  sale  which  imposes  upon  the  redemp- 
tioner  the  burden  of  determining  which  of  two 
amounts  stated  therein  as  necessary  to  redeem 
is  correct  does  not  comply  with  the  statutes 
upon  the  subject  and  is  insufficient. 


The  notice  in  this  respect  must  be  definite 
and  specific  and  free  from  doubt  and  uncer- 
tainty. 

Jndcmenta  ^  Conolnsi'veneaa  of  Judg- 
ment Settlins  Title  —  Persons  Con- 
olnded. 

A  judgment  in  an  action  to  determine  the 
title  to  real  property  is  conclusive  of  the 
rights  of  all  parties  to  the  action  and  those  iu 
privity  with  them,  and  includes  all  rights  or 
interests  in  the  property  which  were  or  could 
have  been  litigated  therein. 

Effect  of  Judgment  on  Grantor  of 
Party. 

Intervener  in  this  action,  claiming  certain 
rights  and  interests  in  the  land  in  controver- 
sy, conveyed, the  same  to  a  third  person  to  en- 
able such  third  person  to  perfject  the  title: 
such  third  person  thereupon  brought  an  ac- 
tion to  quiet  tiile  to  the  land,  making  de- 
fendants Stubler,  under  whom  intervener  now 
claims,  parties  defendant ;  judgment  was  ren- 
dered to  the  effect  that  defendants  were  the 
owners  of  the  land  free  and  clear  of  all  claims 
on  the  part  of  plaintiff  in  the  action,  who  was 
prosecuting  the  same  in  the  interests  of  in- 
tervener. It  is  held  that  the  judgment  forever 
barred  and  extinguished  all  rights  intervener 
may  have  had  in  or  to  the  land,  including  tlie 
right  to  terminate  the  Stubler  title  by  re- 
demption as  their  mortgagor. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  St.  Louis  coim- 
ty:     Fesleb,  Judge. 

Action  to  determine  pdyerse  claims  to  real 
property.  W.  8.  Telford,  plaintiff,  Amelia 
Stubler,  et  al.,  defendants,  and  Charles  Mc- 
Gillis,  intervener.  From  judgment  rendered, 
plaintiff  and  intervener  separately  appeal. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

T,  J.  Davis  and  E.  L.  Kimball  for  plaintiff. 

William  P.  Harriion  for  defendants  Stub- 
ler. 

John  Heitmannf  P.  E.  McGray  and  W.  B. 
'Douglas  for  intervener. 
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[398]  Brown,  C.  J. — Action  to  determine 
adverse  claims  to  certain  real  property  situ- 
ated in  St.  Louis  county.  The  land  is  owned 
by  several  persons  in  undivided  interests, 
and  the  case  in  this  court  resolves  itself  into 
two  separate  controversies,  namely,  (1)  be- 
tween, plaintiff,  and  the  defendants  Stubler 
and  the  intervener,  who  join  in  contesting 
the  validity  of  plaintiff's  title  to  a  part  of 
the  land;  and  (2)  between  defendants  Stub- 
ler and  intervener,  as  to  a  part  of  the  land 
not  owned  by  plaintiff.  Plaintiff  claimed  to 
own  an  undivided  nine-twelfths  of  the  land, 
but  the  court  awarded  to  him  title  to  eight- 
twelfths  only,  the  remaining  [399]  one- 
twelfth  claimed  by  him  being  awarded  to  one 
of  the  Stublers.  As  against  the  Stublers  the 
intervener  claims  the  right  to  extinguish 
their  title  by  redemption  as  mortgagor.  The 
trial  court  held  that  the  intervener  had  no 
claim  to  this  property,  or  right  to  redeem  for 
the  Stublers,  and  he  appealed  from  an  order 
denying  his  alternative  motion  for  judgment 
or  for  a  new  trial.  Plaintiff  also  appealed 
from  an  order  denying  a  new  trial  of  the 
issue  involving  the  one-twelfth  interest 
awarded  to  the  Stublers. 

1.  Plaintiff's  claim  of  ownership  of  the 
particular  one-twelfth  interest  was  founded 
upon  a  tax  title,  the  validity  of  whieh  was 
challenged  by  defendants  Stubler  and  the 
intervener.  The  question  whether  it  is  valid 
depends  wholly  upon  the  sufficiency  or  in- 
sufficiency of  the  notice  of  expiration  of  re- 
demption. If  the  notice  is  sufficient  under  the 
statutes  the  title  is  valid;  if  insufficient,  and 
not  in  compliance  with  the  statutes,  the  title 
is  invalid  and  the  trial  court  properly  ad- 
judged title  in  the  Stublers. 

The  tax  sale  under  which  plaintiff  claims 
took  place  on  May  14,  1906,  and  the  interest 
in  question  was  duly  struck  off  to  the  state, 
and  in  July,  1907,  assigned  to  one  Davis,  who 
subsequently  conveyed  to  plaintiff.  Before 
so  conveying  to  plaintiff  Davis  caused  a 
notice  of  expiration  of  redemption  to  be 
given,  the  sufficiency  of  which  is  here  in  ques- 
tion. 

The  contention  was  made  on  the  argument, 
aa  weir  as  in  the  briefs,  that  section  47, 
chapter  2,  p.  26,  Laws  1902,  applied  to  the 
case,  and  that  the  notice  of  redempt;ion 
should  have  been  in  compliance  with  the  form 
therein  prescribed.  This  cla^m  is  founded 
upon  the  tlieory  that  section  956,  R.  I.  1906, 
never  became  operative  because  superseded 
by  chapter  270,  p.  406,  Laws  1905,  the  effect 
of  which,  it  is  claimed,  was  to  revive  chapter 
2,  p.  26,  Laws  1902,  and,  under  section  5504, 
R.  L.  1905,  must  be  construed  as  amendatory 
of  section  956,  We  refer  to  the  question,  but 
do  not  stop  to  consider  it,  for  we  find,  and  so 
hold,  that  the  notice  of  redemption  here  in 
question  does  not  comply  with-  either  statute. 


This  notice,  so  far  as* material,  is  as  fol- 
lows : 

''That  the  amount  required  to  redeem  said 
parcel,  exclusive  of  the  costs  to  accrue  upon 
this  notice,  is  the  sum  of  iSfty-nine  cents  and 
[400]  interest  as  provided  by  law  to  the  day 
such  redemption  is  made,  and  all  delinquent 
taxes,  penalties,  costs  and  interest  accruing 
subsequently  to  said  assignment.  That  said 
delinquent  taxes,  penalties  and  costs  for  the 
year  1907  accruing  subsequent  to  said  as- 
signment, amounted  to  the  sum  of  $297.26  on 
May  10th,  1909,  and  bears  interest  at  the  rate 
of  twelve  per  cent  per  annum  from  said  May 
10th,  1909,  to  the  day  such  redemption  is 
made.  That  said  amount  required  to  re- 
deem calculated  to  the  date  of  this  notice  is 
the  sum  of  $319.22  .  .  .  and  the  time 
for  redemption  of  said  parcel  will  expire  sixty 
days  after  the  service  of  this  notice.    .    .    ." 

The  statutes,  both  the  act  of  1902,  and  sec- 
tion 956,  R.  L.  1905,  require  the  notice  of 
expiration  to  state  the  amount  required  to 
redeem,  and  the  notice  in  this,  as  well  as  alt 
other  respects,  must  conform  strictly  to  the 
form  and  contents  as  there  prescribed.  Such 
notices  have  uniformly  been  construed  with 
exactness,  and  errors  therein  held  fatal,  which 
in  any  other  proceeding  would  be  regarded 
as  of  no  importance.  Kipp  v.  Robinson,  75 
Minn.  1,  77  N.  W.  414;  Merrill  v.  Dearing,  32 
Minn.  479,  21  N.  W.  721;  Lawton  v.  Parker, 
105  Minn.  102,  117  N.  W.  249;  Johnson  v. 
Fraser,  112  Minn.  126,  127  N.  W.  474,  128  N. 
W.  676;  Shine  v.  Olson,  110  Minn.  44,  124 
N.  W.  452,  19  Ann.  Caa.  962^  DeLaurier  v. 
Stilson,  121  Minn.  339,  141  N.  W.  293.  It  is 
unnecessary  to  state  in  the  notice  the  amount 
required  to  redeem  at  the  date  thereof, 
though  under  Midland  Co.  v.  £by,  89  Minn. 
27,  93  N.  W.  707,  it  is  proper  to  do  so,  pro- 
vided there  be  no  uncertainty,  and  the 
amount  stated  is  left  free  from  doubt.  The 
statute  does  not  require  such  statement,  all 
that  it  requires  is  that  the  amount  neces- 
sary to  redeem  be  stated  therein.  This  is 
found  in  the  amount  of  the  sale,  together 
with  subsequent  taxes,  penalties  and  costs, 
with  interest.  When  these  two  amounts  are 
stated,  with  the  date,  from  which  to  compute 
the  interest,  there  is  a  full  compliance  with  the 
statute.  But  when  such  amounts  are  proper- 
ly stated  and  are  followed,  as  in  the  notice 
here  before  us,  with  the  statement  "that  the 
amount  required  to  redeem  calculated  to  the 
date  of  this  notice"  is  a  certain  sum  of 
money,  which  does  not  correspond  with  the 
specific  items  given,  doubt  appears  affirma- 
tively as  to  such  amount,  and  the  notice  does 
not  serve  [401]  the  purpose  intended  by  the 
•  law,  and  is  not  a  compliance  therewith.  The 
notice  in  this  respect  must  be  definite  and 
specific,  and  a  notice  which  imposes  upon  the 
redemptioner  the  burden  of  solving  a  doubt 
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created  by  a  statement  of  different  amounts 
as  necessary  to  redeem  does  not  answer  the 
requirements  of  the  statute,  and  is  insuf- 
ficient. The  notice  here  before  us  is  wholly 
unlike  that  held  sufficient  in  Fortier  v.  Parry, 
128  Minn.  236,  150  N.  W.  803.  The  notice 
involved  in  that  case  left  no  doubt  or  un- 
certainty as  to  the  amount  necessary  to  re- 
deem. We  therefore  hold  that  the  notice  in 
this  case  was,  for  the  reasons  stated,  in- 
&tufficient. 

This  disposes  of  the  case  as  between  plain- 
tiff and  defendants  Stubler  and  the  inter- 
vener, who  joined  in  contesting  the  validity 
of  plaintiff's  tax  title,  and  brings  us  to  the 
issues  between  the  Stubler s  and  the  inter- 
vener. 

2.  Tlie  facts,  upon  this  branch  of  the  case, 
as  found  by  the  trial  court,  are  substantially 
as  follows: 

Intervener  was  the  patentee  of  this  land, 
having  acquired  his  patent  many  years  ago. 
In  March,  1892,  he  conveyed  the  same  and 
the  whole  thereof  to  the  Pennsylvania  Iron  & 
Steel  Co.,  a  Minnesota  corporation,  and  re- 
ceived therefor  the  entire  consideration 
agreed  to  be  paid  except  certain  stock  in  the 
corporation  and  the  sum  of  $500.  The  taxes 
against  the  land  remained  unpaid  for  sev- 
eral years,  and  at  a  forfeited  tax  sale  held 
in  June,  1899,  the  land  was  exposed  for 
sale  for  the  delinquent  taxes  for  the  years 
1892  to  1895,  inclusive,  and  the  same  was 
sold  to  intervener,  as  the  highest  bidder,  for 
the  sum  of  $7.25.  Intervener  was  without 
funds  and  was  unable  to  pay  the  amount  of 
his  bid,  and  to  enable  him  to  do  so  he  bor- 
rowed of  defendant  Jacob  Stubler  the  sum  of 
$8.25.  In  making  this  loan  Stubler  was  act< 
ing  as  the  agent  of  his  wife,  defendant  Amelia 
Stubler.  To  secure  the  repayment  of  this 
loan,  intervener  caused  the  tax  sale  certifi- 
cate to  be  issued  in  the  name  of  Mrs.  Stub- 
ler, and  it  was  so  issued  and  subsequently 
recorded  in  the  office  of  the  register  of  deeds. 
A  like  certificate  of  sale  was  also  issued  to 
intervener  and  he  caused  this  also  to  be  re- 
corded in  the  office  of  the  register  of  deeds. 
The  issuance  of  two  certificates  of  the  same 
sale  was  probably  an  error  on  the  part  of 
the  county  auditor,  but  the  fact  remains  that 
[402]  they  were  issued  and  both  recorded  as 
evidence  of  the  title  and  rights  of  the  re- 
spective holders  thereof.  At  this  point  the 
trial  court  expressly  found  that,  for  a  long 
time  prior  to  said  tax  sale,  intervener  had  no 
interest,  legal  or  equitable,  in  or  to  the  land. 
Intervener  insists  that  this  finding  was  error 
for  the  reason  that,  since  intervener  had  not 
been  paid  the  full  purchase  price  of  the  land 
by  the  Pennsylvania  Co.,  he  retained  a  ven- 
dor's lien  which  he  had  the  right  to  protect 
either  by  the  payment  of  the  taxes,  or  to 
mortgage  to  the  Stublers  to  obtain  money 
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for  that  purpose.  But,  as  we  view  the  pivotal 
question  in  the  case,  this  particular  contro- 
versy is  not  important,  and  we  proceed  with 
the  facts. 

Long  after  intervener  had  procured  the  is- 
suance and  record  of  the  tax  sale  certificates 
on  November  17,  1899,  he  conveyed  the  land 
by  warranty  deed  to  one  Macdonnell,  and  the 
deed  was  duly  recorded  on  November  27, 
1899.  Intervener  never  acquired  any  inter- 
est in  the  land  subsequent  to  this  conveyance, 
which,  as  found  by  the  trial  court,  was  made 
by  him  as  a  means  of  giving  to  Macdonnell 
authority  to  perfect  title  to  the  land.  There- 
after, in  December,  1899,  Macdonnell  com- 
menced an  action  in  the  district  court  of  St. 
Louis  county  against  defendant  Amelia  Stub- 
ler, holder  of  the  tax  certificate  issued  to  her 
as  heretofore  stated,  to  determine  the  title  to 
the  land.  Mrs.  Stubler  had  no  claim  or 
interest  in  or  to  the  land  except  under  this 
tax  certificate,  which  covered  the  entire  tract, 
and  the  sole  purpose  of  the  action  was  to 
secure  an  adjudication  of  its  invalidity;  the 
complaint  in  the  action  prayed  that  such 
certificate  be  cancelled  and  set  aside.  Such 
proceedings  were  thereafter  had  in  the  action 
that  judgment  was  rendered  therein  that 
plaintiff,  Macdonnell,  had  no  right  or  title  to 
the  land,  and  Mrs.  Stubler  was  the  owner 
thereof  free  and  clear  of  all  claims  of  said 
Macdonnell;  the  basis  of  the  decision  being, 
as  we  understand  the  record,  that  the  tax  cer- 
tificate was  valid  and  vested  in  Mrs.  Stubler 
title  to  the  land  in  fee  simple.  Intervener 
was  present  at  the  trial  of  that  action  and 
testified  therein  as  a  witness.  Macdonnell 
had  no  knowledge  of  the  transaction  by  which 
the  land  was  so  conveyed  to  him,  or  the  pur- 
pose or  effect  of  the  action  to  determine  title 
to  the  same,  did  not  participate  therein  except 
by  permitting  the  use  of  his  name,  all  of 
[403]  which,  the  conveyance  of  the  land  and 
the  aetion  to  quiet  title  thereto,  was  pro- 
cured and  conducted,  as  found  by  the  trial 
court,  by  and  in  the  interests  and  for  the 
benefit  of  parties  unknown  to  the  court;  and 
of  which  latter  fact  no  explanation  appears 
to  have  been  made  on  the  trial  below.  The 
judgment  has  at  all  times  since  remained  in 
full  force  and  effect.  The  trial  of  the  action 
seems  to  have  been  concluded  by  a  stipulation 
and  agreement  that  judgment  be  entered  in 
favor  of  Mrs.  Stubler,  and  upon  the  agree- 
ment that  the  land  should  subsequently  be 
conveyed  to  a  third  person.  Pursuant  to 
this  agreement  the  Stublers,  the  Pennsyl- 
vania Co.  and  Macdonnell  conveyed  the  land, 
and  all  their  interests  therein  to  one  Hicks, 
and  on  April  9,  1900,  Hicks,  in  further  com- 
pliance with  the  agreement,  conveyed  to  the 
Pennsylvania  Co.  an  undivided  one-third  of 
the  land  and  to  Mrs.  Stubler  an  undivided 
one-third.     By    subsequent    conveyances    de- 
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fendant  Jacob  Stubler  and  Mrs.  Stabler  each 
became  vested  with  an  undivided  one-twelfth, 
which  represents  the  interests  now  in  contro- 
versy between  the  Stublers  and  intervener. 
The  only  title  the  Stublers  have  to  the  land 
is  that  acquired  in  this  manner. 

At  this  point  in  the  history  of  the  title, 
matters  seem  to  have  rested  for  about  10 
years,  when  in  December,  1910,  intervener 
tendered  to  the  Stublers  the  sum  of  $8.25, 
with  interest,  the  amount  he  claims  to  have 
borrowed  from  them  for  the  purpose  of 
acquiring  the  tax  certificate  in  June,  1899, 
and  demanded  a  conveyance  of  the  two- 
twelfths  interest  in  the  land  then  held  by 
them.  This  thev  refused.  Intervener  is  un- 
educated  and  unaccustomed  to, business  meth- 
ods, for  many  years  of  limited  means,  and  for 
a  time  subsequent  to  the  events  related  in- 
capacitated, to  what  extent  or  what  length, 
of  time  does  not  appear.  After  making  the 
tender  referred  to,  intervener  consulted  sev- 
eral lawyers  in  reference  to  his  claim  of  inter- 
est in  the  land,  all  of  whom  declined  to 
handle  the  matter  for  him,  but  for  what 
reason  does  not  appear.  So  far  as  the  record 
discloses  intervener  made  no  claim  to  an 
interest  in  the  land  subsequent  to  the  Mac- 
donnell  action,  as  a  mortgagor  of  the  Stub- 
lers or  otherwise,  until  10  years  later,  when 
he  made  the  tender  just  referred  to,  and  the 
trial  court  found  that  he  had  no  interest  in 
the  land  in  fact. 

The  evidence  is  not  returned,  and  the  only 
question  presented  by  [404]  the  assignments 
of  error  is  whether  the  conclusions  of  law 
are  supported  by  the  findings  of  fact.  In  our 
opinion  the  question  must  be  answered  in  the 
affirmative. 

It  may  be  conceded  for  present  purposes 
that,  under  the  facts  found,  intervener  at  the 
time  he  borrowed  the  money  from  the  Stub- 
lers to  make  payment  for  the  tax  certificate 
had  a  vendor's  lien  upon  the  land,  as  against 
his  grantee,  the  Pennsylvania  Co.  and  that 
it  was  such  an  interest  as  was  capable  of 
being  mortgaged  to  the  Stublers  to  secure 
the  repayment  of  such  loan.  We  do  not  con- 
sider the  question,  for  we  deem  it  unneces- 
sary. That  fact  in  no  way  relieves  or  helps 
intervener.  By  his  conveyance  to  Macdonuell 
he  parted  with  that  interest,  and  it  has  never 
been  reconveyed  to  him.  It  is  not  important 
that  intervener  did  not  understand  the  pur- 
port or  effect  of  the  warranty  deed,  for  he  did 
understand  that  he  was  thereby  vesting  Mac- 
donuell with  authority  to  perfect  title  to  the 
land  and  to  sell  the  ^ame.  In  view  of  this 
situation  it  is  clear  that  intervener  is  for- 
ever estopped  and  barred  from  repudiating 
the  force  and  effect  of  that  judgment.  It  was 
procured  in  an  action  authorized  by  him,  for 
he  concedes  that  the  convevance  was  made  to 


enable  Macdonnell  to  perfect  title  to  the  land, 
and  he  not  only  knew  that  an  action  for  that 
purpose  had  been  brought,  but  participated 
therein  in  an  effort  to  procure  an  adjudi- 
cation that  the  Stubler  title  under  wliich  he 
now  claims  as  mortgagor  was  invalid.  It 
does  not  matter  that  intervener  was  not  a 
formal  party  to  the  action.  It  was  brought 
in  the  name  of  his  representative,  and  this 
concludes  him.  Parsons  v.  Urie,  104  Md.  238, 
64  Atl.  927,  8  L.R.A.(N.S.)  559,  10  Ann. 
Cas.  278;  Rowell  v.  Smith,  123  Wis.  510,  102 
N.  W.  1,  3  Ann.  Cas.  773.  Of  course  the  mere 
fact  that  intervener  was  a  witness  on  the 
trial  of  the  action  would  not  alone  be  suf- 
ficient to  bar  him  of  his  rights  (Schroeder  v. 
Lahrman,  26  Minn.  87,  1  N.  W.  801);  but 
that  fact  coupled  with  the  further  fact  that 
the  action  was  in  his  interest  and  for  his 
benefit,  and  that  he  was  present  and  par- 
ticipated in  the  trial,  brings  the  case  within 
the  rule  of  estoppel  "by  judgment  as  applied 
by  the  courts  generally.  Neither  is  it  ma- 
terial that  the  contention  here  made,  namely, 
that  the  Stublers  hold  title  to  the  property 
as  mortgagors  of  intervener,  does  not  af- 
firmatively appear  to  have  been  presented 
[405]  in  that  action.  It  could  have  been  pre- 
sented therein  and  therefore  comes  within  the 
bar  of  the  judgment.  White  v.  Hewitt,  119 
Minn.  340,  138  N.  W.  421;  2  Dunnell,  Minn. 
Dig.  §  5163,  and  cases  there  cited.  In  fact 
such  claim,  aside  from  the  contention  of 
intervener  that  he  had  a  vendor's  lien  against 
the  land,  would  seem  from  tlie  record  the 
only  interest  or  claim  which  he  held  or  could 
transfer  by  the  Macdonnell  deed.  The  Stub- 
lers presented  the  tax  certificate  as  evidence 
of  their  title  to  the  land.  If  sucli  title  was 
not  absolute,  but  as  between  intervener  and 
the  Stublers  defeasible,  and  subject  to  defeat 
by  redemption,  the  facts  should  have  been  pre- 
sented in  the  Macdonnell  action,  and  whether 
presented  or  not,  such  rights  are  included  in 
the  adjudication  that  the  Stublers  owned  the 
land  in  fee  simple  free  from  claims  on  the 
part  of  Macdonnell. 

In  addition  to  what  we  have  heretofore 
stated  the  trial  court  found  that  Macdonnell 
was  not  an  interested  party  in  the  action, 
was  a  nominal  plaintiff  only,  and  that  the 
action  was  prosecuted  to  judgment  in  the 
interests  of  parties  unknown  to  the  court. 
This  indicates  that  the  title  to  the  land  was 
under  process  of  some  sort  of  manipulation 
by  unknown  persons,  but  the  findings  as  a 
whole  disclose  without  dispute  that  inter- 
vener was  one  of  those  parties.  By  his  deed 
to  Macdonnell  he  furnished  the  foundation 
for  the  action,  and  cannot  now  be  heard  to 
contend  against  the  force  and  effect  of  the 
judgment. 

Tbe  orders  appealed  from  are  affirmed. 


KOTE. 

JTndgment  Settling  Title  to  Land  as 
ConclnsiTe  between  Sncoessf nl  Claim- 
ant and  Grantor  of  Defeated  Clain&« 


This  note  reviews  the  cases  discussing  the 
conclusiveness  of  a  judgment  settling  the 
title  to  land  when  set  up  by  the  successful 
claimant  against  the  grantor  of  the  defeated 
claimant.  Cases  of  grants  of  leasehold  inter* 
eats  are  not  included. 

It  may  be  stated  as  a  general  proposition 
that,  since  a  grantor  of  land  does  not  derive 
title  through  his  grantee,  a  judgment  ad- 
verse to  the  title  of  the  grantee,  rendered  in 
an  action  to  which  the  grantor  was  not  a 
party,  is  not  conclusive  as  between  the 
grantor  and  the  successful  assailant  of  the 
grantee's  title.  Kapiolanl  Estate  v.  At9her- 
ley,  reported  in  full,  this  volume,  at  page  142. 
Tennessee,  etc.  B.  Co.  v.  East  Alabama,  R. 
Co.  73  Ala.  426;  Cadwallader  v.  Harris,  76 
HI.  370;  Warren  v.  Cochran,  27  N.  H.  339; 
Shindler  v.  Robinson,  150  App.  Div.  875,  135 
N.  Y.  S.  1056 ;  Kammann  v.  Barton,  23  S.  D. 
442,  122  N.  W.  416;  McKelvain  v.  Allen,  58 
Tex.  383 ;  Foster  v.  Andrews,  4  Tex.  Civ.  App. 
429,  23  S.  W.  610.  See  also  Gordon  v.  Weaver 
(Tenn.)  63  S.  W.  740.  Compare  Gathe  v. 
Broussard,  49  La.  Ann.  312,  21  So.  839.  ''A 
grantee  of  real  estate  under  some  circum- 
stances stands  in  privity  to  his  grantor,  but 
the  grantor  does  not  stand  in  privity  to  the 
grantee."  Kammann  v.  Barton,  supra.  Ac- 
cordingly in  Cadwallader  v.  Harris,  supra,  it 
was  held  that  a  judgment  against  a  vendee 
in  possession  under  an  executory  contract  of 
sale  did  not  conclude  the  vendor  in  a  subse- 
c|uent  action  of  ejectment  for  the  land.  And 
in  Looney  v.  Simpson  ( Tex. )  25  S.  W.  476,  it 
WAS  held  that  the  holder  of  a  vendor's  lien 
was  precluded  by  a  judgment  in  an  action  to 
try  title  brought  against  the  vendee,  such 
holder  not  being  made  a  party  thereto.  In 
Kammann  v.  Barton,  23  S.  D«  442,  122  X.  W. 
416,  it  was  held  that  a  judgment  in  favor  of 
a  mortgagee  and  against  the  grantee  of  th^ 
mortgagor  was  not  conclusive  as  to  the  mort- 
gagor in  an  action  of  foreclosure. 

But  where  it  appeared  that  a  husband  had 
fraudulently  conveyed  land  to  hia  wife,  who 
brought  an  action  to  enjoin  the  execution  of 
a  sheriff's  deed,  to  the  land,  a,  judgment 
against  the  wife  was  held  to  be  conclusive  as 
against  the  husband  in  his  subsequent  ac- 
tion to  recover  possession  and  to  remove 
cloud  from  title.  Shoemake  v.  Finlayson, 
22  Wash.  12,  60  Pac.  50,  wherein  the  court 
«aid:  'The  plaintiff  in  this  action  was  a 
witness  on  the  trial  of  the  former  action, 
and  was  fully  acquainted  with  the  character 
and  object  of  that  action  and  the  issues  made 
therein.  He  was  directly  interested  in  the 
Ann.  Cas.  1916E.— 11. 
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result,  and  in  sustaining  the  title  of  his 
grantee,  which  was  assailed  therein,  and,' 
under  such  circumstances,  he  is  estopped  by 
the  judgment  as  fully  as  if  he  had  been  a 
nominal  party  thereto.  Douthitt  v.  MacCuls- 
ky,  11  Wash.  601,  40  Pac.  186,  and  cases 
there  cited.  See  also  McClellan  v.  Hurd,  21 
Colo.  197,  40  Pac.  445." 

In  the  reported  case  it  is  held  that  a  grant- 
or who  actually  carries  on  the  litigation  to 
perfect  title  through  his  grantee  is  bound  by 
a  judgment  rendered  against  the  grantee,  ac- 
cording to  the  well  recognized  rule  of  estop- 
pel. See  al^o  in  this  connection  McNamee 
y.  Moreland,  26  la.  96. 
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Workmen's  Compensation  Aots  —  What 
Constitutes  Accident  —  Blieumatism. 

Rheumatism  contracted  by  a  workman  a^ 
the  result  of  an  emergency  employment  where- 
in he  was  required  to  stand  for  several  hours 
in  water,  is  an  accident  arising  out  of  and  in 
the  course  of  the  employment  within  the 
meaning  of  a  workmen's  compensation  act. 

[See  note  at  end  of  this  case.] 

[2]  Appeal  from  an  interlocutor  of  the 
Second  Division  of  the  Court  of  Session  in 
Scotland,  1915  S.  C.  1020,  upon  a  case  stated 
bv  the  sheriff-substitute  of  Lanarkshire  under 
the  Workmen's  Compensation  Act,  1906. 

The  material  facts  found  by  the  case  were 
as  follows: — 

On  October  23,  1914,  the  respondent  was 
working  in  the  appellants'  employment  as 
a  brusher  at  their  Newton  Pit,  Kenmuirhill 
Colliery,  and  on  that  date  the  water  pump  in 
the  colliery  broke  down  and  a  large  quan- 
tity of  water  accumulated  in  the  pit  bot- 
tom, in  consequence  of  which  work  in  the 
pit  was  suspended.  On  October  .28,  1914, 
at  about  10  P.  ar.  the  respondent  was  di- 
rected to  go  down  the  pit,  and  went  down 
in  the  belief  that  he  was  going  to  do  his 
ordinary  work  as  a  brusher.  When  he  got 
down  the  pit  he  was  directed  to  bale  the  water 
therefrom.  In  order  to  do  so  it  was  necessary 
for  the  respondent  to  stand  up  to  his  chest, 
and  he  did  stand  up  to  his  chest,  in  water; 
and  he  was  engaged  in  this  work  for  eight 
hours.     The   respondent  thereafter,   and   for 
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two  or  three  days,  felt  great  stiffness  and  cold 
and  pains  in  his  joints,  but  continued  to  work 
until  the  morning  of  November  2,  1914,  when 
he  started  to  go  to  his  work,  but  had  to  turn 
back  owing  to  his  physical  condition.  On 
November  3  he  consulted  a  doctor,  and  was 
found  by  him  to  be  suffering  from  sub-acute 
rheumatism  and  unfit  for  work.  He  continued 
in  this  condition  from  November  2,  1914,  un- 
til January  25,  1915.  From  January  26  until 
March  2,  1915,  he  was  able  to  work  at  reduced 
wages,  and  since  March  2,  1915,  his  incapaci- 
ty for  work  had  ceased.  The  rheumatism 
from  which  the  respondent  suffered  was 
caused  by  the  extreme  and  exceptional  ex- 
posure to  cold  and  damp  to  which  he  was  sub- 
jected on  the  occasion  in  question. 

The  sheriff-substitute  found  in  law  that 
this  was  an  injury  caused  [3]  by  accident 
arising  out  of  and  in  the  course  -of  the  re- 
spondent's employment  with  the  appellants 
and  awarded  him  compensation. 

The  question  of  law  for  the  opinion  of  the 
Court  was.  Was  there  evidence  upon  which  it 
could  be  competently  found  that  the  in- 
capacity of  the  respondent  was  attributable 
to  accident  arising  out  of  and  in  the  course 
of  his  employment  with  the  appellants  ? 

Tlie   Second    Division    (the   Lord   Justice- 
Cl61rk',    Lord '  Johnston,    and    Lord    Guthrie) 
answered  this  .question  in  the  affirmative  and. 
affirn^  the  determination  of  the  sheriff-sub- 
stitute. 

William  Watson^  K»G,,  and  Colin  Smith 
(for  Harold  W.  Beveridffe,  serving  with  Hi8 
Majesty's  Forces),  for  appellant. 

A,  U.  B.  Oonstahlet  K.C.,  and  D.  Oavxild 
Dykes  for  respondent. 

Beveridge,  Oreig  d  Co,  for  W.  T.  Crmg, 
solicitor,  Glasgow,  aaid  W.  d  T.  Bumeas,  W. 
8.,  Edinburgh,  agents  for  appellant. 

Sewell,  Edxoards  d  yevillf  for  O'Hare, 
Lyons  d  Co.  writers,  Glasgow,  and  J.  Douglas 
Gardiner  d  Mill,  S.  S.  C,  Edinburgh,  agents 
for  respondent. 

[4]  VisoouNT  Haldane. — My  Lords,  I  do 
not  think  that  the  question  raised  by  this 
appeal  is  really  a  difficult  one.  The  sheriff- 
substitute  has  found  that  the  rheumatism 
from  which  the  respondent  suffered  "was 
caused  by  the  extreme  and  exceptional  ex- 
posure to  cold  and  damp  to  which  he  was 
subjected"  by  complying  with  the  direction 
given  to  him  on  Octobisr  28,  1914,  to  bale 
the  water  out  of  the  pit,  a  direction  which 
necessitated  his  entering  the  water  and  stand- 
ing in  it  up  to  his  chest  for  eight  hours.  In 
order  to  make  out  his  claim  under  the  Work- 
men's Compensation  Act,  1906,  a  workman 
must  prove  that  there  was  "personal  injury 
by  accident  arising  out  of  and  in  the  course 
of    the    employment."      The    finding    of    the 


arbitrator,  who  was  in  this  case  the  sheriff- 
substitute,  is  made  conclusive  as  to  whether 
he  has  done  so,  unless  there  was  on  the  face 
of  the  award  error  in  law,  or  unless  there  was 
no  evidence  to  .support  it.  In  the  present 
appeal  it  is  clear  that  it  must  be  taken  that 
the  arbitrator  found  conclusively  that  there 
was  injury  due  to  an  event  arising  out  of 
and  in  the  course  of  the  employment.  The 
one  question  is  whether,  reading  the  award 
as  a  whole,  this  event  could  be  in  point  of 
law^  an  accident  within  the  meaning  of  the 
Act,  for  if  so  the  arbitrator  certainly  had 
before  him  evidence  on  which  he  could  find 
that  it  had  fiappened. 

On  the  question  so  remaining  I  think  that 
the  judgment  in  this  [5]  House  in  Fenton  t. 
Thorley  [1903]  A.  C.  443,  is  conclusive.  If 
the  definition  of  accident  within  the  meaning 
of  the  Act  is  "an  unlocked  for  mishap  or  an 
untoward  event  which  is  not  expected  or  de- 
signed," as  stated  by  Lord  Macnaghten,  it 
covers  the  present  case.  If  a  qualification  is 
added,  as  was  proposed  by  Lord  Robertson,  to 
the  effect  that  such  mishap  must  arise  from 
miscalculation  of  forces  or  inadvertence  to 
them,  I  think  the  definition  so  qualified  will 
still  cover  the  case.  For  I  interpret  the  find- 
ing of  facts  as  amounting  to  this :  that  there 
was  an  entry  into  the  cold  water  and  pro- 
longed exposure  to  it,  the  effects  of  which » 
being  miscalculated,  proved  unexpectedly  in- 
jurious. There  is  no  suggestion  of  serious 
and  wilful  misconduct  on  the  part  of  the 
workman  which  might,  under  s.  1,  sub-s.  2 
(c),  of  the  Act,  deprive  him  of  the  right  to 
compensation.  Indeed,  it  is  plain  that  he 
went  into  the  water  to  bale  it  out  of  the  pit 
under  directions  from  his  employer,  and  he 
does  not  appear  to  have  entertained  such  ap- 
prehensions of  danger  to  himself  as  to  in- 
duce him  to  disobey  those  directions.  Had 
he  died  suddenly  while  so  exposed,  say  of 
heart  disease  caused  by  the  shock,  there  can 
be  no  doubt  that  this  would  hare  given  a 
title  to  his  dependants  to  claim  on  the  footing 
of  injury  from  accident.  I  am  unable  to  see 
why  a  claim  in  respect  of  a  less  serious  mis- 
hap should  be  excluded  by  the  circumstance 
that  the  miscalculated  action  of  entering  the 
water  took  time  to  produce  its  consequences. 
This  miscalculated  action  of  entering  the 
water  in  the  present  case  must  be  taken  to 
have  constituted  a  definite  event  which  cul- 
minated in  rheumatic  affection.'  It  was  the 
miscalculation  which  imported  into  that  event 
the  character  of  an  accident  within  the  mean- 
ing of  the  Act. 

For  these  reasons  T  have  come  to  the  con- 
clusion that  the  appeal  ought  to  be  dismissed 
with  costs,  and  I  move  accordingly. 

Lord  Kinneab. — My  Lords,  I  agree  with 
the  noble  and  learned  Viscount  that  this  ap- 
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peal  must  be  dismissed.  It  cannot  be  dis- 
puted that  on  October  28,  the  respondent 
sustained  an  injury  (to  wit,  a  sub-acute 
rheumatism)  arising  out  of  his  employment; 
and  the  only  question  is  whether  the  injury 
arose  by  accident  in  the  sense  of  the  statute. 
I  agree  with  the  majority  of  the  judges  [6] 
in  the  Court  of  Session  that  this  questiou  is 
not  to  be  answered  by  pointing  to  tbe  break- 
down  of  a  water  pipe  on  October  23.  It  may 
be  that  the  inception  of  the  disease  may  be 
logically  traceable  to  the*  bursting  of  the 
pipe  through  a  series  of  causes  and  effects, 
following  one  another  in  order.  But  the  con- 
nection is  too  remote  to  avail  for  fixing  the 
right  to  compensation.  It  is  trite  doctrine 
that  inasmuch  as  ''it  were  infinite  for  the 
law  to  judge  the  causes  of  causes,  it  content- 
eth  itself  with  the  immediate  cause."  I,  of 
course,  accept  the  law  laid  down  in  this  House 
in  the  cases  of  Fenton  v.  Thorley  [1903]  A.  C. 
443,  and  Clover  v.  Hughes  [1910]  A.  C.  242, 
that  the  distinction  of  proximate  from  remote 
causes  is  not  to  be  rigorously  pressed  in  the 
application  of  the  Workmen's  Compensation 
Act.  But  the  maxim,  if  it  is  not  to  be  treat- 
ed as  an  inflexibe  rule,  may  still  be  useful  as 
''a  guide,"  to  use  the  language  of  a  distin- 
guished writer,  "to  the  exercise  of  common 
sense."  And  this  is  quite  in  accordance  with 
the  opinion  expressed  by  noble  and  learned 
Lords  in  the  cases  I  have  cited.  For  what 
they  disapproved  of  was,  in  effect,  the  sub- 
stitution of  logical  subtleties  for  the  natural 
reading  of  plain  facts.  Accordingly,  in  the 
case  of  Fenton  [1903]  A.  C.  443,  451,  where  a 
workman  was  ruptured  while  trying  to  turn 
a  wheel  which  had  stuck  fast  in  consequence 
of  an  accidental  leak  in  a  part  of  the  machin- 
ery, Lord  Robertson  says:  ''The  plain  fact 
is  that  he  miscalculated  or  by  inadvertence 
did  not  compare  the  relative  resisting  forces 
of  the  wheel  and  his  body.  In  this  state  of 
facts  I  am  of  opinion  that  this  personal  in- 
jury arose  by  accident"  in  the  sense  of  the 
statute,  and  he  adds,  "I  do  not  rely  on  the 
historical  circumstance  that  the  sticking  of 
the  wheel  was  caused  by  an  accidental  leak. 
I  think  myself  that  the  leak  is  too  remote 
to  impart  its  own  accidental  character  to  the 
injury  which  ultimately  resulted  to  tliis 
man."  In  like  manner  Lord  Macnaghten, 
after  explaining  the  accidents  which  had  im- 
peded the  working  of  the  wheel,  says  [1903] 
A.  C.  445:  ..  "I  mention  these  circumstances 
merely  for  the  purpose  of  putting  them  aside. 
It  was,  indeed,  argued  by  the  learned  cou^isel 
for  the  appellant  that,  if  the  mishap  that 
befell  Fenton  was  not  of  itself  and  apart  from 
all  other  circumstances  an  accident  within  the 
meaning  of  that  word  as  used  in  [7]  the  Act, 
then  these  two  things-— the  loss  of  a  spoke 
in  the  wheel  and  the  leak  in  the  kettle— in- 
troduced  an   element  of  accident — a  fortui- 


tous element  it  was  called^ — ^which  would  satis- 
fy the  terms  of  the  enactment  however 
narrowly  it  may  be  construed.  In  my  opinion, 
they  do  not  affect  the  question  in  the  least." 

I  conceive  that  this  decision,  both  on  its 
negative  and  its  affirmantive  side,  is  directly 
in  point.  On  the  other  hand,  in  the  case  of, 
Coyle  V.  Watson  [1915]  A.  C.  1,  it  was  held 
that  the  antecedent  wreckage  of  a  mine  shaft 
was  not  too  remote  to  be  taken  into  account 
in  determining  the  accidental  character  of 
the  consequent  exposure  of  a  workman  to  a 
cold  draught,  whereby  he  contracted  pneu- 
monia. But  this  is  in  no  way  inconsistent 
with  Fenton's  Case  [1903]  A.  C.  443,  because 
the  facts  were  altogether  different.  It  was 
held  in  the  later  case  that  the  incidents  were 
indirectly  connooted  and  could  not  be  treated 
as  independent  and  detached  factors.  In  this 
particular  the  present  case  is,  in  my  judg- 
ment, distinguishable  from  Coyle  [1903]  A.  C. 
443,  and  not  distinguishable  from  Fenton 
11903]  A.  C.  443.  I 

If  the  breakage  of  the  pump  must,  there-, 
fore>  be  treated  as  an  historical  incident  and 
not  as  a  direct  cause  of  injury,  we  have 
still  to  look  for  the  true  determining  fact 
on  which  the  case  depends.  And  I  think  the 
ninth  finding  of  the  stated  case  leaves  no 
rootn.  for  doubt  upon  this  matter.  I  observe 
that  the  learned  sheriff-substitute  distin- 
guishes with  precision  between  his  findings 
in  fact,  which  are  final,  and  the  decision 
which  he  bases  on  the  facts  so  found,  and 
which  admittedly  involvps  matter  of  law. 
The  finding  which  I  take  to  be  conclusive  is 
"that  the  rheumatism  from  which  the  re- 
spondent  suffered  was  caused  by  the  extreme 
and  exceptional  exposure  to  cold  and  damp 
to  which  he  waa  subjected  on  t^e  occasion  in 
question."  I  agree  with  my  noble  and  learned 
friend  that  the  sheriff -substitute  cannot  be 
said  to  have  misconstrued  the  statute  when 
he  found,  farther,  that  "this  was  an  injury 
by  accident  arising  out  of  and  in  the  course 
of  his  employment."  On  the  particular  occa- 
sion described  the  man  exposed  himself,  in 
performance  of  his  duty  to  his  employer,  to 
an  extreme  and  exceptional  degree  of  cold  aud 
damp,  the  character  and  effects  of  which  he 
had  miscalculated  or  through  inadvertence 
had  Jailed  to  foresee.  If  the  sheriff-substitute 
thought  that  this  was  an  untoward  and  [8] 
unlooked  for  mishap  which,  was  not  expected 
nor  designed,  I  see  no  ground  in  law  for  dis- 
turbing his  decision. 

The  learned  counsel  for  the  appellants  ar: 
gued  that  in  .order  to  satisfy  the  Act  there 
must  be  some  distinct  event  or  occurrence 
which  taken  by  itself  can  be  recognized  as  an 
accident,  and  then  that  the  injury  must  be 
shown  to  have  followed  as  a  consequence  from 
that  specific  event.  But  this  is  just  the  arsru- 
ment  that  was  rejected  in  Fenton  v.  Thorley- 
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[1903]  A.  C.  443.  It  is  unnecessary  to  say 
more;  but  I  venture  to  add  that  the  argu- 
ment seems  to  me  to  rest  upon  a  misreading 
of  the  statute,  which  can  only  have  arisen 
from  a  failure  to  give  any  e^cact  attention  to 
the  actual  words.  The  statute  does  not  speak 
of  an  accident  as  a  separate  and  distinct 
thing  to  be  considered  apart  from  its  conse- 
quences, but  the  words  '*by  accident**  are  in-' 
troduced,  as  Lord  Macnaghten  says,  paren- 
thetically to  qualify  the  word  "injur^."  The 
question,  therefore,  is  whether  the  injury  can 
properly  and,  according  to  the  ordinary  use 
of  language,  be  called  accidental.  Another 
point  which  has  been  strenuously  maintained 
in  various  cases  could  hardly  have  been  stated 
were  it  not  for  the  same  deviation  from  the 
exact  words  of  the  statute.  It  is  said  that  a 
disease  is  not  an  accident  and  is  therefore 
excluded  from  the  scope  of  the  enactment. 
This  seems  to  be  suggested  by  an  ambiguity 
in  the  use  of  the  word  "accident,**  which  may 
either  denote  a  cause  or  an  effect;  and  the 
argument,  assuming  the  latter  meaning  to  be 
intended,  is  that  no  injury  can  be  called 
accidental  unless  it  be  a  visible  hurt  to  the 
body,  apparently  caused  by  some  external 
force.  But  there  is  no  support  for  this  no- 
tion to  be  found  in  the  statute.  For  the 
statutory  form  of  words  gets  rid  of  the  double 
meaning  completely.  It  is  impossible  to  read 
the  words  ''by  accident**  in  the  connection  in 
which  they  occur  as  denoting  only  the  ap- 
parent character  of  the  harm  sustained  and 
not  the  cause  or  source  from  which  it  may 
have  arisen.  The  conclusive  answer,  however, 
is  that  in  the  case  of  Drylie  [1913]  S.  C.  549, 
where  the  argument  was  maintained  with 
great  force  by  Lord  Salvesen,  it  was  dis- 
tinctly rejected  by  the  decision  of  the  Court, 
which  was  approved  by  this  House  in  the 
case  of  Coyle  v.  Watson  [1915]  A.  C.  1.  This 
was  in  accordance  with  previous  [9]  decisions 
of  the  House;  and  I  apprehend  it  must  now 
be  taken  as  settled  that  while  a  disease  is 
not  in  itself  an  accident  it  may  be  incurred 
by  accident,  and  that  that  is  enough  to  sat- 
isfy the  statute.  On  this  point,  indeed,  the 
statute  is  its  own  interpreter.  For  the  sec- 
tion which  enables  certain  industrial  diseases 
to  be  treated  as  accidents,  although  in  fact 
they  are  not  accidental,  provides  that  this  is 
not  to  Affect  the  right  of  a  workman  to  re- 
cover compensation  in  respect  of  a  disease  to 
which  the  section  docs  not  apply,  "if  the  dis- 
ease is  a  personal  injury  by  accident  in  the 
sense  of  the  Act." 

J  desire  to  add  that  I  do  not  participate 
in  the  difiicultieB  which  T^rd  Johnston  seems 
to  have  experienced  in  reconciling  his  opinion 
in  the  present  case  with  the  decisions  in  Kke 
v.  Hart-Dyke  [1910]  2  K.  B.  677,  and  Steel  v. 
Cammell  '[^^05]  2  K.  B.  232,  2  Ann.  Caa.  142, 
and  with  the  statutory  conditions  as  to  the 


notice  of  accident  which  must  be  given  to  the 
elnployer.  These  decisions  are  based  on  the 
undisputed  principle  that  disease  unconnected 
with  accident  is  not  within  the  scope  of  tlic 
enactment;  and  as  regards  the  facts  it  was 
held  that  a  disease  contracted  j^radually  from 
continuous  exposure  to  sewer  gas,  but  whicii 
could  not  be  related  to  any  particular  time 
or  to  any  unforeseen  and  undesigned  event  as 
the  origin  of  the  mischief,  could  not  properly 
be  described  as  the  result  of  accident.  Wheth- 
er this  was  right  or  wrong  as  an  inference  of 
fact  it  is  unnecessary  to  inquire.  But  noth- 
ing could  be  further  from  collision  with  the 
principle  on  which  the  present  case  must  be 
decided.  I  do  not  doubt  that  accident  must 
mean  something  of  which  notice  can  be  given. 
But  the  stated  case  sets  out  a  perfectly  defi- 
nite event  at  a  definite  time  and  place,  and 
there  could  be  no  difficulty  whatever  in  com- 
plying with  the  condition  for  notice.  What 
may  have  been  the  best  form  of  notice  in  the 
present  case  it  is  not  for  us  to  consider,  be- 
cause we  know  nothing  about  the  notice  ac- 
tually given,  except  that  no  objection  has 
been  taken  to  it,  and  we  must  assume  that  it 
satisfied  the  statute. 

Lord  Shaw  of  Dunfebmline. — My  Lords, 
the  stated  case  narrates  that  the  respondent 
was  a  brusher  employed  by  the  appellants  in 
a  coal  mine.  On  October  28,  1914,  on  going 
down  [10]  the  pit,  he  was  directed  to  enter 
a  body  of  water,  which  had  been  accumu- 
lating owning  to  the  breakdown  of  a  water 
pump  five  days  before,  and  to  bale  out  the 
water.  He  required  to  stand  up  to  his  chest 
in  the  cold  water,  and  this  he  did  for  eight 
hours.  He  contracted  sub-acute  rheumatism. 
The  sheriff  finds  "that  the  rheumatism  was 
caused  by  the  extreme  and  exceptional  ex- 
posure to  cold  and  damp  to  which  he  was 
subjected  on  the  occasion  in  question.** 

I  do  not  see  how  it  can  be  argued  that  this 
finding  was  not  one  of  fact;  nor  do  I  see 
how,  that  being  so,  it  did  not  justify  the 
finding  in  law  that  the  words  of  the  statute 
were  affirmed,  namely,  that  the  appellant  sus- 
tained "an  injury  by  accident  arising  out  of 
and  in  the  course  of  his  employment.** 

Injury  by  accident  is  a  composite  expres- 
sion. It  includes  a  case  like  the  present, 
namely,  the  contraction  of  disease,  arising 
from  iextrerae  and  exceptional  exposure.  Tliis 
expres8lon*-KX>ntraction  of  disease — might 
also,  no  doubt,  be  analytically  treated,  and 
it  might  be  said  that  the  disease  was  the 
injury  and  its  contraction  the  accident;  but 
that  carries  the  matter  no  farther,  and  in 
both  cases  the  composite  synthetic  expression 
brings  the  events  together  just  as  they  hap- 
]:ien  in  life  and  in  fact.  This  construction, 
besides  being  most  simple,  prevents  the  con- 
fusion that  is  apt  to  arise  by  the  supposed 
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difficulty  of  applying  the  Act  because  the 
event  cannot  be  fixed  in  date.  The  disease 
and  its  contraction  stand  together  so  far  as 
date  is  concerned;  and  in.  this  case  that  date 
was  October  28.  The  cases  of  Drylie,  1913 
S.  C.  549,  in  the  Court  of  Session  and  Coyle 
[1915]  A.  C.  1,  in  this  House  dealt  with 
physical  occurrences  analogous  to  that  in  the 
present  instance,  and  the  same  principle  as 
that  now  given  effect  to  was  there  applied. 

On  the  wider  ground,  apart  from  precedent, 
I  do  not  doubt  that  the  statute  has  been  cor- 
rectly applied,  and  that  the  appeal  should 
faiL 

LoBD  PAB^foOB. — ^My  Lords,  the  respondent 
was  a  miner  who  was  working  in  the  employ- 
ment  of  the  appellants  as  a  brusher  at  their 
Newton  pit,  Kenmuirhill  Colliery,  when  on 
October  23  tlie  water  pump  broke  down  and 
a  large  quantity  of  water  accumulated  [11] 
in  the  pit  bottom.  These  facts  form  part 
of  the  history  of  the  case,  but  I  think  it  is 
impossible  to  say  that  there  is  any  connec- 
tion between  the  injury  in  respect  of  which 
the  claim  is  made  apd  the  accident  of  the 
breaking  down  of  the  water  pump  which  oc- 
curred on  October  23. 

On  October  28  the  respondent  was  directed 
to  go  down  the  pit,  and  was  employed  to  bale 
water  from  the  pit  bottom.  It  is  not  denied 
that  in  the  course  of  this  employment,  and 
arising  out  of  it,  he  contracted  an  attack  of 
sub-acute  rheumatism,  rendering  him  unfit 
to  work.  Tlie  sheriff -substitute  has  held  that 
it  was  established  as  a  fact  that  the  rheuma- 
tism, from  which  the  respondent  suffered,  was 
caused  by  the  extreme  and  exceptional  ex- 
poHure  to  cold  and  damp  to  which  he  waa 
subjected  on  the  occasion  in  question,  and 
found  that  there  was  an  injury  caused  by 
accident,  and  that  the  appellants  wer6  liable 
to  the  respondent  in  compensation.  This  End- 
ing is  final,  subject  to  an  error  in  law.  It 
was,  however,  argued  on  behalf  of  the  appel- 
lants that  there  was  no  evidence  from  which 
it  could  competently  be  found  that  the  inca- 
pacity of  the  respondent  was  attributable  to 
an  injury  by  accident.  The  Court  of  Session 
affirmed  the  determination  of  the  sheriff-sub- 
stitute, and  it  is  against  this  decision  that 
the  appeal  is  brought. 

My  liords,  I  cannot  doubt  that  there  was 
evidence  from  which  the  sheriff-substitute 
could  competently  find  that  the  incapacity  of 
the  respondent  was  attributable  to  an  injury 
by  accident,  using  the  word  accident  in  its 
ordinarv  natural  sense.  The  immersion  in 
water,  under  conditions  of  extreme  and  ex- 
ceptional exposure  to  cold  and  damp,  may  be 
regarded  eitlier  as  an  unforeseen,  or  an  un- 
toward, event,  and  in  either  alternative  as  an 
accident.  This  being  so,  it  was  within  the 
conapetency  of  the  sheriff-substitute  to  find  in 


favour  of  the  respondent.  The  miscalculation 
of  conditions,  or  carelessness  as  to  conditions, 
is  a  common  cause  of  accident,  as  in  the  case 
of  a  person  being  accidentally  drowned 
through  miscalculation  of  the  depth  of  the 
water  into  which  he  has  entered,  or  through 
carelessness  in  making  no  calculation  as  to 
its  depth.  There  is  no  error  in  law,  and  this 
ends  the  case. 

The  decision  of  the  Court  of  Session  should 
be  affirmed,  and  the  iippeal  dismissed  with 
costs. 

[12]  LoBD  Wbenbuby. — My  Lords,  in  this 
case  the  workman  sustained  ^'personal  injury" 
in  the  form  of  a  physical  ailment  or  illness, 
namely,  sub-acute  rheumatism.  For  the  pur- 
pose of  the  construction  of  the  Act,  it  must 
be  immaterial  whether  the  "personal  injury" 
is  death,  or  the  loss  of  a  limb,  or  disease,  or 
illness.  In  each  case  the  personal  injury  is 
not,  and  cannot  be,  th6  accident.  It  is  the 
result  of  the  accident.  The  phrase  in  the 
Act  is  "personal  injury  by  accident."  In 
this  and  in  every  case  the  inquiry  must  be 
whether  the  |>ersonal  injury  which  has  been 
sustained  was  sustained  in  such  a  state  of 
circumstances  as  that  it  was  sustained  ""^by 
accident.'^  I  call  particular  attention  to  the 
fact  that  the  language  of  the  Act  is  not  "per- 
sonal injury  by  an  accident,"  but  "personal 
injury  by  accident."  ,  This  means,  I  conceive, 
personal  injury,  not  by  design,  but  by  acci- 
dent, by  some  mishap  unforeseen  bnd  unex- 
pected; accidental  personal  injury. 

While,  on  the  one  hand,  it  iS  true  that  the 
personal  injury  cannot  be  the  accident  which 
satisfies  the  phrase  "by  accident,"  yet,  on  the 
other  hand,  it  is  at  the  same  time  true  that 
the  result  is  a  factor  which  assists  in  deter-' 
mining  whether  the  injury  was  sustained  by 
accident  or  not.  If  a  man  undresses  on  the 
beach  in  order  to  enjoy  a  bathe  in  the  sea, 
goes  voluntarily  into  the  water,  and  is 
drowned  by  reason  of  the  existence  of  a 
strong  current,  no  one  could  deny  that  his 
death  was  accidental,  that  his  death  was  by 
accident.  In  this  case  his  going  into  the 
water  was  not  accidental ;  the  existence  of  the 
current  was  not  accidental;  but  there  was  a 
factor  which  caused  his  death  to  be  "by  acci- 
dent," and  that  was  that  unintentionally — 
perhaps  by  ignorance — ^he  miscs^lculated  the 
forces  with  which  he  had  to  do;  he  did  not 
know  of  the  current,  or  he  thought  that  he 
was  a  strong  enough  swimmer  to  cope  with 
it.  He  was  w^rong.  The  mishap  which  re- 
sulted from  his  bathing  in  this  dangerous 
place  was  accidental.  He  had  no  intention  or 
thought  of  going  to  his  death.  Xo  other  per- 
son intervened  to  conduce  to  the  result.  The 
sufferer's  death  was  an  unexpected  event,  an 
untoward  result;  it  was  by  accident;  If  he 
had  not  been  drowned  it  would  be  accurate 
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to  say  that  happily  there  had  been  no  acci- 
dent. That  Avhich  I  endeavour  to  express  is 
perhaps  best  summarized  by  saying  that  al- 
though the  "personal  injury"  (the  death  or 
disease  or  whatever  it  is)  cannot  be  the  acci- 
dent, [13]  yet  the  contraction  of  the  disease 
or  the  incurring  of  the  death  may  be  by  acci- 
dent. The  fact  of  disease  is  not  an  accident, 
but  the  contraction  of  disease  may  be  by  acci- 
dent. Sect.  8,  sub-s.  10,  in  using  the  words 
"if  the  disease  is  a  personal  injury  by  acci- 
dent," means,  I  think,  "if  the  disease  is  a 
personal  injury  incurred  by  accident." 

My  Lords,  after  these  general  .observations 
I  do  not  feel  that  any  useful  purpose  will  be 
served  by  travelling  through  the  numerous 
cases  which  have  been  cited.  The  question  is 
whether  such  facts  have  been  found  as  that 
the  arbitrator  could  from  those  facts  arrive 
at  the  conclusion  that  the  rheumatism  was 
contracted  under  such  circumstances  as  that 
the  personal  injury  was  by  accident.  The 
only  finding  which  I  need  set  out  is:  "9. 
That  the  rheumatism  from  which  the  respond- 
ent suffered  was  caused  by  the  extreme  and 
exceptional  exposure  to  cold  and  damp,  to 
which  he  was  subjected  on  the  occasion  in 
question*"  Suppose  the  events  had  been  thait 
under  directions  given  by  the  employer  the 
man  had  gone  into  the  water,  aild  it  had 
proved  unexpectedly  to  be  eight  feet  deep, 
and  that  he  had  been  drowned.  No  one,  I 
think,  would  dispute  that  his  death  would 
have  been  by  accident.  The'  accident  would 
have  arisen  from  miscalculation  or  ignorance 
as  to  the  depth  of  the  water,  by  reason  of 
which  the  man  was  exposed  to  danger  and 
was  drowned.  Is  there  any  difference  of  prin- 
ciple between  the  case  in  which  the  water 
went  over  his  head  and  caused  death  and  the 
case  in  which  the  water  extended  as  high  as 
his  chest  and  caused  rheumatism?  I  think 
not.  In  all  these  cases  it  is  essential  to  bear 
in  mind  that  the  appellate  judge  lias  not  to 
determine  whether  he  would  have  arrived  at 
the  conclusion  at  which  the  arbitrator  ar- 
rived, but  has  to  see  whether  such  facts  are 
found  as  that  the  arbitrator  could  arrive  at 
that  conclusion.  Here  the  sequence  of  the 
language  in  the  case  after  the  finding  which 
I  have  quoted  shows  that  the  arbitrator's 
finding  is  that  the  rheumatism  was  an  injury 
caused  by  the  extreme  and  exceptional  ex- 
posure to  cold  and  damp;  in  other  words, 
that  the  extreme  and  exceptional  exposure  to 
cold  and  damp  was  that  which  caused  the 
personal  injury  to  be  by  accident.  I  take 
this  to  mean  that  neither  employer  nor  man 
anticipated  that  the  cold  and  damp  would 
have  been  so  extreme  as  to  cause  the  illness; 
that  the  exposure  of  the  man  to  it  was  an 
untoward   event;    that    [14]    the. result  was 


unexpected;  that  the  outcome  was  a  mishap; 
and  that  consequently  the  injury  was  by 
accident.  Whether  I  should  have  been  of 
that  opinion  or  not,  I  think  the  arbitrator 
could  properly  so  hold. 

I  may  add  that  the  events  of  October  23 
have,  in  my  judgment,  no  bearing  upon  the 
matter.  There  was  an  accident  on  October 
23  no  doubt,  but  that  accident  caused  nothing 
in  the  events  of  October  28.  Suppose  there 
is  a  railway  accident  by  collision,  and  that 
a  breakdown  gang  is  sent  to  deal  with  the 
matter,  and  that  a  member  of  the  breakdown 
gang  is  injured  when  dealing  with  it.  The 
fact  that  he  is  sent  to  deal  with  the  results 
of  an  accident  by  collision  does  not  show 
that  he  suffered  from  the  accident  by  eoUi- 
sion.  The  fact  that  there  was  such  an  acci- 
dent has  no  bearing  upon  the  question  wheth- 
er he  was  injured  by  accident  or  not.  So  here 
the  fact  that  the  water  would  not  have  been 
there  if  the  pump  had  not  accidentally  broken 
down  on  October  23  has  no  relevance  to  the 
question  whether  on  October  28  the  man  was 
the  victim  of  an  accident. 

The  conclusion  at  which  I  arrive  is  that 
upon  the  facts  f6und  tne  arbitrator  could 
hold  as  matter  of  law  that  the  injury  was  by 
accident.  The  appellant,  I  notice,  by  his  sup- 
plementary statement  submits  that  the  ques- 
tion is  whether  "it  could  competently  be  held 
by  the  arbitrator  that  the  respondent's  inca- 
pacity was  attributable  to  an  accident."  By 
this  divergence  from  the  words  of  the  Act  the 
appellant  has,  I  think,  fallen  into  an  error 
which  taints  all  the  subsequent  submissions 
in  his  case.  In  the  next  sentence  he  alters 
the  language  which  he  uses  and  adopts  the 
language  of  the  Act,  but  seemingly  he  fails 
to  notice  that  he  has  done  so. 

In  my  judgment  the  appeal  fails  and  must 
be  dismissed. 

Interlocutor  of  the  Second  Division  of  the 
Court  of  Session  in  Scotland  affxmed  and 
appeal  dismissed  with  costs. 

NOTE. 

The  reported  case  holds  that  rheumatism 
contracted  by  a  workman  as  the  result  of  an 
employment  by  which  he  was  required  to 
stand  in  the  water  for  several  hours  is  an 
accident  arising  out  of  his  employment  en- 
titling him  to  compensation  under  a  work- 
men's compensation  act.  The  cases  discussing 
what  is  an  accident  arising  out  of  and  in  the 
course  of  an  employment  within  the  meaning 
of  a  workmen's  compensation  act  are  collated 
in  the  notes  to  Parker  v.  Hambrook,  Ann. 
Cas.  1913C  1;  Plumb  v.  Cobden  Flour  Mills 
Co.  Ann.  Cas.  1914B  495,  and  Parker  v.  Ship 
Black  Rock,  Ann.  Cas.  191 6B  1290. 
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US  Ark.  250. 

Petition  by  C.  J.  Horner  ct  al.,  for  license 
to  sell  intoxicating  liquor,  to  which  C.  M. 
Wade  et  al.,  filed  remonstrance.  From  judg- 
ment rendered,  remonstrator  appeals.  Af- 
firmed. 

Appeal  from  Jefferson  Chancery  Court: 
Elliott,  Chancellor. 


Arkansas  Supreme  Court — ^November  9,  1914. 
lis  ArU.  260;  170  S.  W.  1006. 


latozioatinK  Idqnora  ^  Petition  for  Li- 
oonse  —  Risltt  to  Bign  —  Validity  of 
Statute  DiaorimiaatinK  as*inat  Race. 

The  Going  Act  (Acts  1913,  p.  180),  provid- 
ing that  when  a  majority  of  the  adult  white 
inhabitants  of  a  city  or  town  petition  the 
county  court,  asking  that  a  license  for  the 
sale  of  intoxicants  be  issued,  the  court  may 
issue  stich  license,  if  the  majority  of  the 
▼otes  cast  at  the  last  election  was  in  favor  of 
license,  merely  prescribes  a  condition  pre- 
cedent to  the  issuance  of  a  license,  and  is  not 
invalid  under  either  the  state  or  federal  Con- 
stitution, as  providing  for  an  election  from 
which  electors  of  African  descent  were  illegal- 
ly excluded. 

[See  note  at  end  of  this  case.] 


The  Going  Act  does  not  deprive  colored 
citizens  of  the  right  of  remonstrance  against 
the  issuance  of  a  license;  such  persons  having 
the  same  right  to  make  themselves  parties  to 
a  proceedljQg  for  the  issuance  of  a  license  as 
any  other  elector,  and  to  present  their  re- 
monstrances in  the  same  manner. 

[See  note  at  end  of  tills  case.] 


As  the  colored  electors  are  entitled  to  vote 
on  the  question  whether  the  sale  of  intoxi- 
cants shall  be  licensed,  which  is  submitted  at 
the  biennial  general  state  elections,  and  may 
present  a  petition  for  the  suppression  of  the 
sale  of  intoxicants,  under  the  Three  Mile 
Ix)cal  Option  Law  (Kirby's  Dig.  §§  5128- 
5132),  it  cannot  be  held  that  they  are  unlaw- 
fully deprived  of  any  voice  in  the  suppression 
of  liquor  traffic  by  the  Going  Act,  which  re- 
quires a  petition,  signed  by  a  majority  of 
white  electors,  as  condition  to  the  granting 
of  a  license. 

[See  note  at  end  of  this  case.] 

Coiulitions    to    Issuance    of    license   — 
Po'orer  to  Prescribe. 

As  the  authority  to  sell  liquor  is  a  mere 
privilege  which  the  state  may  grant  or  with- 
hold, at  its  pleasure,  it  may  require  those  de- 
sirous of  permission  to  sell  intoxicating  liquor 
to  procure  a  petition  signed  by  a  majority  of 
the  adult  white  inhabitants  of  the  locality,  as 
prescribed  by  the  Going  Act. 

Appeal  from  Circuit  Court,  Garland  coun- 
ty:   CoTHAM,  Judge. 


Action  for  injunction.  Ferd  Havis,  plain- 
tiff, and  C.  M.  Philpot,  defendant.  From 
judgment  rendered,  petitioner  appeals.  Af- 
firmed. 

[251]  The  appeals  in  the  above  styled  cases 
come  from  different  courts,  but  involve  the 
sam6  questions  and  are,  therefore,  considered 
together. 

In  the  appeal  from  the  Garland  Circuit 
Court,  the  facts  arc  that  a  petition  was  filed 
by  C.  J.  Horner,  and  others,  in  the  county 
court  of  Garland  County  on  January  1,  1914, 
by  the  adult  white  inhabitants  of  the  citv  of 
Hot  Springs,  in  that  county,  for  the  purpose 
of  empowering  the  county  court  to  grant  li- 
cense for  the  sale  of  intoxicating  liquors  under 
the  provisions  of  the  act  of  the  Legislature 
numbered  59,  entitled,  "An  Act  to  regulate 
the  issuance  of  liquor  license  in  Arkansas," 
approved  February  17,'  1913,  as  the  same  ap- 
pears in  the  Acts  of  1913,  at  page  180,  and 
commonly  known  as  the  Going  Act.  On  Jan- 
uary 14,  1914,  C.  M.  Wade  filed  his  petition. 
**in  behalf  of  himself  and  all  others  similarly 
situated,"  alleging  that  he  was  a  citizen  of 
the  State  of  Arkansas,  of  African  descent, 
a  legal  voter  in  the  city  of  Hot  Springs,  Gar- 
land County,  and  residing  within  the  incor- 
porated limits  of  said  city,  and,  as  such  in- 
habitant and  voter,  was  interested,  as  well 
as  all  other  colored  citizens  who  were  adult 
inhabitants  of  the  said  city  of  Hot  Springs,  in 
[252]  the  granting  or  refusal  to  grant  liquor 
license  in  said  city  and  county.  That  the  law 
under  which  the  petitioners,  Horner  and  oth- 
ers, were  proceeding  was  unconstitutional  and 
void,  for  the  reason  that  the  same  is  in  the 
nature  of  an  election  to  determine  whether 
license  shall  be  issued  or  not,  and  limits  the 
right  to  sign  the  petition  to  adult  white  in- 
habitants, and  makes  the  action  of  the  court 
on  said  petition  depend  upon  the  finding  as 
to  whether  a  majority  of  the  white  adults 
of  the  city  have  signed  the  same.  That  peti- 
tioner and  members  of  the  race  to  which  he 
belongs  were  refused  the  right  to  sign  the 
petition,  and  no  provision  was  made  for  the 
exercise  of  the  right  of  suffrage  by  them, 
but  the  court  could  consider  only  the  signa- 
tures of  members  of  the  white  race,  and  that 
such  petitioners  were  given  the  exchisivo 
right  to  dictate  to  all  others  whether  license 
should  be  granted  for  the  sale  of  liquors  or 
not,  or,  at  least,  authorized  the  court's  to  act 
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in  that  behalf.  It  was  further  alleged  that 
the  court's  action  would  affect  all  members  of 
the  African  race  in  regard  to  their  taxes, 
police  regulations,  and  suffrage,  and  that  the 
said  act  under  which  the  proceedings  were 
had  was,  and  is  violation  of  the  following  ar- 
ticles of  the  State  Constitution,  to  wit:  Sec- 
tions 1,  3,  4,  8,  12,  18,  19  and  29,  of  article 
2;  section  1  of  article  3;  section  3  of  article 
3;  and  Amendment  No.  10  of  said  Constitu- 
tion. Petitioners  aver  that  they  proceed  un- 
der the  authority  of  section  13,  of  article  16, 
of  the  Constitution  of  the  State,  which  pro- 
vides ''that  any  citizen  of  any  county,  city 
or  town  may  institute  suit  in  behalf  of  him- 
self and  all  others  interested  to  protect  the 
inhabitants  thereof  against  the  enforcement 
of  any  illegal  exaction  whatever,'*  and  fur- 
ther allege  that  the  said  act  of  the  General  As- 
sembly of  the  State  of  Arkansas  violates  the 
Fourteenth  and  Fifteenth  Amendments  to  the 
Constitution  of  the  United  States,  in  as  much 
as  it  makes  an  arbitrary  classification  of 
citizens  who  occupy  exactly  the  same  rela- 
tion to  the  subject-matter  with  which  it  deals 
and  grants  privileges  and  advantages  to  citi- 
zens, or  a  class  of  citizens  and  inhabitants, 
which,  upon  the  same  terms,  [253]  circum- 
stances and  considerations,  apply  equally  to 
all  citizens  and  inhabitants, .  and  for  this  rea- 
son the  same  is  void  and  of  no  effect.  The 
petition  concluded  with  the  prayer  that  "the 
petition  of  said  C.  J.  Horner  and  others  be 
dismissed,  and  that  the  court  proceed  in  the 
matter  of  granting  or  refusing  license  in  the 
same  manner  as  if  said  petition  had  never 
been  filed  and  said  law  never  been  enacted.* 
The  county  court  refused  to  take  jurisdiction 
of  the  petition  for  the  reason  stated  in  its 
order ;  that  the  court  was  asked  to  declare  the 
Going  Act  unconstitutional. 

On  the  27th  day  of  January,  1914,  the  pe- 
tition of  Horner  and  others  was  granted  by 
the  county  court,  and  certain  white  citizens 
of  Hot  Springs,  who,  on  their  motion,  had 
been  made  parties  to  the  proceeding,  ap- 
pealed to  the  circuit  court,  and,  on  the  20th 
of  April,  Wade  and  others  prayed,  and  were 
granted,  an  appeal  to  the  circuit  court;  and 
on  June  1,  1914,  the  circuit  court  dismissed 
the  petition  of  Wade  "for  and  on  account  of 
the  fact  that  the  Supreme  Court  of  Arkan- 
sas has  held  the  law  under  which  the  peti- 
tion of  Horner  and  others  wfis  filed  consti- 
tutional and  valid,  and  for  that  reason 
alone."  Wade  excepted  to  this  action  of  the 
court  and  has  duly  prosecuted  this  appeal. 

In  the  other  appeal  the  facta  are  that  on 
the  12th  day  of  January,  1914,  appellant  Ford 
Havis,  for  himself  and  on  behalf  of  numerous 
other  persons  who  were  members  of  the  Af- 
rican race,  brought  an  action  against  C.  M. 
Philpot;  as  county  judge  of  Jefferson  Coun- 
ty, to  restrain  him  from  considering  a  peti- 


tion to  be  presented  by  F.  M.  Rosenberger, 
Henry  Hanff,  and  others,  in  pursuance  of 
the  Going  Act,  for  the  reason  that  said  act 
provided  that  only  adult  white  inhabitanta 
are  permitted  under  said  act  to  petition  the 
county  judge  upon  the  question,  whether  liq- 
uor license  shall  be  granted,  and  that  peti- 
tioner, a  n^^o,  and  others  of  his  race,  are 
denied  the  right  to  sign  such  petition  or  re- 
monstrate, and  that  the  same  is  oppressive 
and  highly  discriminative,  and  is  in  conflict 
with  [254]  the  Constitution  of  the  State  of 
Arkansas  and  of  the  United  States. 

Irving  Reinberger  and  Davies  <£  Ledger- 
wood  for  appellants. 

Smith,  J.,  {after  ataiing  the  facta). — ^It 
is  seen  from  the  statement  of  facts  that  the 
same  question  is  involved  in  each  of  these  ap- 
peals. It  does  not  appear  in  cither  case 
whether  the  appellants  desired  the  issuance 
of  liquor  license  or  not,  as  neither  of  them 
state  in  their  petition  what  action  they  de- 
sired the  county  court  to  take  in  that  behalf. 
The  burden  of  their  complaint  is  that  the 
county  court  in  each  instance  should  have 
proceeded  to  a  consideration  of  the  determi- 
nation of  its  policy  in  regard  to  the  issuance 
of  liquor  license  without  reference  to  the  re- 
quirements of  the  Going  Act,  and  that  thia 
is  true  because  said  act  contravenes  the  va- 
rious sections  of  the  Constitution  of  this 
State  and  the  Constitution  of  the  United 
States  set  out  in  the  petitions.  Appellants 
argue  that  the  act  in  question  constitutes  a 
discrimination  against  them  on  accounts  of 
their  race,  in  that  they  are  alike  interested 
with  white  citizens  of  the  State  in  the  [255] 
determination  of  the  policy  of  the  court  in 
regard  to  the  issuance  of  liquor  license  and 
that  the  Going  Act  prescribes  a  procedure 
which  is,  in  effect,  an  election,  and  the  exclu- 
sion of  members  of  the  African  race  from  par- 
ticipation in  the  decision  of  this  question  is 
a  deprivation  of  a  privilege  granted  to  them, 
alike  by  the  Constitution  ol  this  State  and 
of  the  United  States.  It  is  argued  that  there- 
are  many  communities  in  this  State  where 
the  African  race  largely  predominates  and 
that  in  these,  as  well  ss  in  all  other  communi- 
ties, they  are  deprived  of  any  right  to  parti> 
cipate  in  the  determination  of  the  policy  in 
regard  to  the  issuance  of  liquor  license. 

These  arguments  are  not  new  and  are  not 
now  being  presented  for  our  consideration 
for  the  first  time.  The  appellants  in  one  of 
the  cases  recognize  the  force  of  our  decision 
in  the  case  of  McClure  v.  Topf,  112  Ark.  342, 
166  S.  W.  174,  but  insist  that  that  decision 
should  not  control  here,  because  the  parties 
to  that  litigation  were  not  in  a  position  to 
raise  the  questions  now  presented,  for  the 
reason  that  one  of  the  parties  to  that  liti- 
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Ration  were  members  of  the  African  race, 
-and  that,  as  only  a  member  of  that  race  can 
raise  these  questions,  the  decision  in  the  Mc- 
Clure  case,  supra,  is  not  decisive  of  the  pres- 
ent case.  But  we  do  not  agree  with  this  view. 
The  opinion  in  the  McClure  case,  supra, 
makes  no  mention  of  the  fact  that  the  parties 
ix>  that  litigation  were  members  of  the  white' 
race,  and  we  there  considered  all  the  argu- 
ments now  advanced,  and  the  authorities 
^ere  reviewed  in  the  opinion  of  this  court, 
«nd  the  Groing  Act  was  there  upheld  as  a 
•constitutional  enactment.  In  that  case  we 
expressly  held  that  a  proceeding  under  the 
<3roing  law  was  not  an  election,  and  it  was 
further  held  that  the  right  to  sign  the  peti- 
ti<m  there  provided  for  was  not  a  privilege, 
but  that  the  pres^tation  of  a  petition, 
«igned  by  a  majority  of  the  adult  whit^  in- 
liabitants  of  any  given  municipality,  was  a 
mere  condition  which  the  Legislature  had 
seen  fit  to  impose  before  license  to  sell  liquor 
might  be  granted  to  any  one.  It  was  pointed 
out  in  that  case  that  the  act  did  [256]  not 
undertake  to  prescribe  the  class  of  persons 
to  whom  liquor  license  might  be  granted,  and 
there  is  nothing  in  the  act  which  gives  to  any 
"white  person  the  right  to  sell  liquor,  when 
the  conditions  of  law  have  been  complied 
with,  ^hich  is  denied  to  any  other  person. 
This  act  merely  imposes  a  condition  which 
must  be  complied  with  before  any  one  may 
lawfully  sell  liquor,  and  contains  no  restric- 
tion as  to  whom  license  may  be  granted,  when 
tiiese  conditions  have  been  met.  As  has  been 
said,  the  authorities  were  reviewed  in  the 
McClure  case  above,  and  it  would  be  without 
profit  to  again  review  them  here.  In  the 
recent  case  of  Hickey  v.  State,  114  Ark.  526, 
170  S.  W.  562,  in  reviewing  the  opinion  in 
the  McClure  case,  it  was  said : 

(1)  '<We  held.  In  effect,  that  the  statutory 
provision  that  a  license  to  sell  intoxicating 
liquors  shall  not  be  granted  unless  the  ap- 
plicant obtains  the  recommendation  or  con- 
sent of  a  majority  of  th«  adult  white  inhab- 
itants of  the  city  where  he  proposes  to  carry 
on  business,  is  a  lawful  and  proper  police 
regulation,  and  is  not  objectionable  on  the 
igpronnd  that  it  violates  either  the  State  or 
Federal  Constitution.  We  said  that  under 
the  statute  now  under  consideration  the  pe- 
tition was  a  jurisdictional  condition  upon 
which  the  county  court  acts,  when  satisfied 
that  it  contains  the  names  of  the  majority 
of  the  adult  white  inhabitants  in  the  city  in 
'Which  the  applicant  seeks  license  to  sell  in- 
toxicating liquors,  and  held  that  a  statute 
imposing'  conditions  on  the  business  of  retail- 
ing intoxicating  liqtiors,  though  such  condi- 
tions may  be  more  onerous  than  tho^e  im- 
posed upon  another  business,  and  though 
-such  conditions  may  be  so  burdensome  as  to 
-render  the  business  unprofitable  and,  on  that 


account,  amount,  in  its  practical  results,  to 
prohibition,  may  be  sustained  because  the 
business  of  selling  intoxicating  liquors  more 
seriously  affects  the  health,  morals  and  gen- 
eral welfare  of  the  people  than  another  busi- 
ness." 

No  arguments  are  now  advanced  which 
shake  our  faith  in  the  correctness  of  thai 
statement. 

(2)  When  the  terms  and  requirements  of 
the  Going  Act  have  been  met,  there  still 
abides  with  the  judge  of  [257]  the  county 
court  a  discretion  as  to  whether  or  not  he 
shall  adopt  the  policy  of  granting  license  to 
sell  liquor,  and  this  act  merely  imposes  a 
condition  which  must  be  met  before  the  judge 
may  exercise  that  discretion. 

(3)  It  is  insisted  that  the  Going  law  de- 
prives the  colored  citizen  of  the  riglit  to  re- 
monstrate against  the  issuance  of  liquor 
license.  But  such  is  not  the  case.  He  mav 
do  so  in  any  manner  in  which  a  white  citi- 
zen may  remonstrate.  He  has  the  right  to  be 
made  a  party  to  any  proceeding  under  the 
Going  law  and  to  remand  that  its  require- 
ments shall  be  met  before  the  county  court 
shall  adopt  the  policy  of  issuing  liquor  li- 
cense, and  if  that  court  should  ignore  thi» 
law,  or  fail  to  find  that  its  requirements  had 
been  complied  with,  the  colored  citizen  thus 
made  party  to  this  proceeding,  would  have 
the  same  right  to  prosecute  an  appeal  that 
anv  other  citiiten  would  have.  And  if  it  be 
found  that  the  requirements  of  that  act  have 
been  met,  the  colored  citizen  may  be  heard, 
and,  of  course,  should  be  heard  by  the  judge 
of  the  county  court,  as  to  the  exercise  of  the 
courts  discretion  about  granting  license  at 
all;  and  if  so,  then  further  upon  the  segre- 
gation of  the  traffic,  or  other  questions  relat- 
ing to  its  control  or  regulation. 

(4-6)  It  is  further  argued  that  no  race 
suffers  more  from  the  baneful  effect  of  the 
liquor  traflSc  than  the  colored  race,  yet  they 
are  allowed  no  voice  in  its  suppression,  and 
that  there  are  communities  in  this  State  in 
which  the  colored  population  very  largely 
predominates,  and  that  a  minority  of  white 
persons  have  the  exclusive  right  of  determin- 
ing that  liquor  shall  be  sold  in  such  conuhuni- 
ties,  and  that  the  colored  citizens  are  power- 
less to  protect  themselves  from  this  traffic. 
But  such  is  not  the  case.  Under  the  law  of 
this  State,  liquor  cannot  lawfully  be  sold  in 
any  county  unless  a  majority  of  the  electors 
voting  on  the  subject  of  the  issuance  of  li- 
cense shall  vote  for  the  issuance  of  license: 
nor  can  liquor  be  sold  in  any  township  of  any 
countv,  nor  in  anv  ward  of  anv  citv,  not- 
withstanding  the  vote  of  the  county  in  which 
such  township  or  ward  may  be  situated,  un- 
less such  township  [258]  or  ward  shall  like- 
wise vote  for  the  issuance  of  license.  If  the 
v6te  on  this  question,  which  occurs  at  the 
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general  State  election  on  the  second  Monday 
in  September  of  the  even  numbered  years, 
is  favorable  to  the  issuance  of  liquor  license* 
then  a  condition  under  which  the  county 
court  may  exercise  its  discretion  in  regard  to 
the  issuance  of  such  license  is  met,  but  this 
favorable  vote  for  license  is,  itself,  a  condi- 
tion precedent  to  the  exercise  of  this  discre- 
tion. Another  statute  permits  all  adult  per- 
sons to  petition  the  county  court  to  proliibit 
the  sale  of  intoxicating  liquors  within  three 
miles  of  any  given  point  in  this  State,  and 
no  distinction  is  made  on  account  of  the  race 
of  the  petitioner,  and  the  court  must  make 
its  order  prohibiting  the  sale  of  liquor  with- 
in three  miles  of  the  designated  point,  if  such 
petition  contains  a  majority  to  the  adults, 
without  any  reference  whatever  to  the  race 
of  such  petitioners.  This  election,  and  this 
proceeding  by  petition  under  what  is  common- 
ly known  as  the  three-mile  Local  Option  Law, 
are  both  mere  methods  by  which  the  State 
exercises  its  police  power  in  regard  to  this 
traffic.  The  State  has  this  right,  because 
the  authority  to  sell  liquor  is  a  mere  privi- 
lege, which  the  State  may  grant  or  withhold, 
as  it  pleases,  or,  if  it  grants  this  permission 
at  all,  it  may  do  so  under  any  conditions 
whiclu  it  cares  to  impose;  and  this  is  true, 
as  has  been  stated,  even  though  these  condi- 
tions are  so  .onerous  as  to  amount  to  virtual 
prohibition  of  that  traffic.  The  necessity  of 
securing  the  petition  of  a  majority  of  the 
adult  whites  of  any  given  community  is  one 
of  those  conditions,  and  is  valid  as  such.  The 
l^egislature,  if  it  saw  proper, .  could  require 
that  petitions  be  obtained  securing  the  sig- 
natures of  the  majority  of  the  adults  of  the 
colored  race,  and  such  requirement  would  be 
a  valid  exercise  of  the  State's  police  power, 
even  though  none  except  members  of  the  col- 
ored race  were  permitted  to  sign  this  peti- 
tion. 

Both  the  decree  and  the  judgment  are  af- 
firmed. 


NOTE. 

Validity  of  IntozicatinK  Idqvor  Statute 
'orhiolt  Makes  Distinction  between 
Races  witli  Reapeet  to  Granting  of 
Idoense  or  Otherwise. 

The  holding  of  the  reported  case,  to  the 
effect  that  the  legislature  may  require,  as  a 
condition  to  the  issuance  of  license  to  sell  li- 
quor in  any  municipality,  that  a  majority 
of  the  ''adult  white  inhabitants''  of  the  mu- 
nicipality shall  have  signed  a  petition  fav- 
oring such  license,  is  directly  supported  by 
the  decision  rendered  in  McClure  v.  Topf,  112 
Ark.  342,  166  S.  W.  174.  In  that  case,  which 
involved  the  validity  of  the  same  statute 
which  is  considered  in  the  reported  case,  the 


court  said:  ''So  much  of  the  act  as  is  neces- 
sary for  a  determination  of  the  issues  raised 
by  the  appeal  is  as  follows:  'Section  1.  It 
shall  be  unlawful  for  any  court,  town  or  city 
council,  or  any  ofliicer  thereof,  to  issue  a  li- 
cense or  permit,  or  any  other  authority,  to 
any  corporation,  person  or  persons,  to  sell, 
barter  or  give  away,  any  alcoholic,  malt,  vin- 
ous or  spirituous  liquors,  or  any  compound  or 
preparation  thereof,  commonly  called  tonics, 
bitters  or  medicated  liquors*  within  the 
state  of  Arkansas,  except  as  provided  in 
this  act.  Section  2.  When  a  majority  of  the 
adult  white  inhabitants  living  within  the  in- 
corporated limits  of  any  incorporated  town 
or  city  in  this  state  shall  have  signed  a  pe- 
tition to  the  county  court  of  the  county  in 
which  said  town  or  city  is  situated,  asking 
that  license  for  the  sale  of  intoxicating  li- 
quors be  issued  for  that  town  or  city,  then 
the  said  county  court  may  issue  such  license 
for  a  period  already  provided  by  law.  Provided, 
that  the  majority  of  the  votes  cast  at  the 
last  general  election  in  that  county  on  the 
question  of  'For  License'  and  'Against  Li- 
cense' was  in  favor  of  'For  License.'  In  the 
act  under  consideration,  members  of  the  col- 
ored race  are  not  excluded  from  engaging  in 
the  business  of  selling  intoxicating  liquors 
upon  the  same  terms  as  members  of  the  white 
race.  The  act  under  consideration  provides 
that  the  county  court  may  issue  license  when 
a  majority  of  the  adult  white  inhabitants  of 
any  incorporated  town  or  city  shall  have 
signed  and  presented  a  petition  asking  that 
license  be  issued,  provided  that  a  majority 
of  the  votes  cast  at  the  last  general  election 
were  'For  License.'  It  will  be  noted  that  the 
county  court  is  not  required  even  then  to 
grant  license,  but  it  may  do  so  if  the  condi- 
tions prescribed  by  the  statute  are  complied 
with.  As  we  have  already  teen,  statutes  re- 
quiring thfit  licenses  should  only  be  issued  on 
the  recommendation  of  property  holders,  tax- 
payers and  heads  of  families,  etc.,  have  been 
sustained.  If  the  position  assumed  by  coun- 
sel for  appellees  is  correct,  suoh  statutes 
would  be  open  .to  the  objection  that  the  class 
of  signers  which  are  designated  are  given 
privileges  and  immunities  which  are  not 
granted  other  citizens.  The  law  makers  are 
presumed  to  be  familiar  with  moral  condi- 
tions as  they  exist  in  this  state,  and  to  know 
what  class  of  citizens  could  best  give  proper 
information  as  to  the  evils  that  might  result 
from  the  liquor  traffic.  The  law  makers 
doubtless  thought  that  the  class  designated 
in  the  statute  knew  best  whether  the  grant- 
ing of  license  to  sell  intoxicating  liquors 
would  be  dangerous  to  the  morals  of  the  com- 
munity and  likely  to  result  in  injury.  Sucii 
action  on  the  part  of  the  legislature  did  not 
give  the  persons  designated  in  the  statute  a 
privilege,  but  only  imposed  a  condition  upon 
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the  traffic  in  intoxicating  liquors."    See  also 
Hidcey  v.  State,  114  Ark.  526,  170  S.  W.  562. 
It  has  furthermore  been  held  that  the  leg- 
islature may  provide  for  the  separate  accom- 
modation of   whites   and  blacks   in   saloons. 
State  V.  Falkenheiner.  123  La.   617,  49   So. 
214.     See  also  Galloway  v.  Strauss,  67  Fla, 
426,  65  So.  588.    Thus  in  the  case  first  cited 
the  court  said:     "The  state  ha«  the  right  to 
adopt  measures  of  police  to  regulate  the  sale 
of  intoxicants.     The  legislature  has  adopted 
statutes  regarding  the  accommodation  of  each 
race  in  traveling,   also   in  the   schools,  one 
separated   from   the   other.     The   legislation 
has  been  extended  so  as  to  include  the  further 
regulation   of   the   liquor   traffic.      Tlie   first 
two:     The  regulation  in  matter  of  traveling 
and  of  schools,  having  been  pronounced'  le- 
gal by  both  this  court  and  the  federal  Su- 
preme Court,  there  is  no  ground  stated  to 
dcH^lare  the   last   measure,   that  relating   to 
saloons,  unconstitutional.    Tlie  reasons  which 
were    upheld    constitutional    in    the    discus- 
sion   in   the   Plessy    Case,   45    La.   Ann.    80, 
11   So.  948,   18  L.R.A.  639,  ajfirmed  by  the 
federal  Supreme  Court  (163  U.  S.  537,  16  S. 
Ct.  1138,  41  U.  S.   (L.  ed.)   256),  have  equal 
force  in  the  present  case.    Now  as  to  the  aa- 
serted  special   privilege,  which   permits  the 
sale  to  white  persons  at  the  bar,  but  does 
not  give  a  privilege  to  sell  to  colored  persons 
at  a  separate  bar  in  the  same  building:  this 
privilege,  granted  in  accordance  with  a  po- 
lice regulation,  is  not  violative  of  the  funda- 
mental law.    The  lawmaking  power  can  make 
provision  for  separating  the  saloons.     In  or- 
der to  obtain  relief  on  this  ground,  it  would 
be  necessary  to  make  it  appear  that  the  pro- 
vision  for  separate  saloons  is  substantially 
different  from  the  laws  making  provision  for 
separate  cars  and  separate  schools.    Tlie  rea- 
sons suggested  on  that  score  are  not  at  all 
persuasive.      The    lawmaking    power    is    in- 
trusted with  discretion,  with  which  the  courts 
will  not  interfere  except  where  it  is  very  evi- 
dent that  the  limitations  of  the  fundamental 
laws  have  been  disregarded.*' 

For  cases  concerning  the  validity  of  stat- 
utes forbidding  the  sale  of  liquor  to  Indians, 
see  the  note  to  State  v.  Nicolls,  Ann.  Cas. 
191 2B  1088.  And  for  cases  discussing  the 
use  of  intoxicating  liquor  by  Indians  as  sub- 
ject to  state  regulation,  see  tlie  notes  to  Ex 
p.  Moore,  Ann.  Cas.  1914B  648,  and  People  v. 
Daly,  Ann.  Cas.  1915D  367. 
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Statute  of  Frauds  —  Proof  of  Iiost 
Memorandum. 

The  contents  of  a  written  memorandum  of 
sale  required  by  the  statute  of  frauds,  which 
has  been  lost,  may  be  proved  by  parol,  and 
proof  of  a  statement  by  a  defendant  that  an 
order  for  merchandise  sent  by  letter  had  been 
accepted  by  mail  is  sufficient 'to  establish  such 
a  written  memorandum  of  sale,  althousjh  the 
acceptance  was  not  received  by  plaintiff. 

[See  note  at  end  of  this  case.] 

Suffloiency  of  Memorandum  ^  Sale  of 
Goods. 

An  unsigned  statement  given  by  defendants 
to  plaintiff,  purporting  to  show  the  number 
of  barrels  of  flour  sold  by  defendants  to  plain- 
tiff and  remaining  undelivered,  which  includ- 
ed a  certain  number  of  barrels  sold  on  a  cer- 
tain date,  is  not  a  sufficient  memorandum  to 
take  such  sale  out  of  the  statute  of  frauds  of 
New  York,  which  requires  contracts  of  isale  Of 
goods  for  the  price  of  $50  or  more  not  de- 
livered to  be  evidence  by  some  note  or  memo- 
randum in  writing  subscribed  by  the  party  to 
be  charged  or  his  agent. 

Delivery  Avoidlns  Statute  of  Frauds  — 
Proving  Delivery  under  Particular 
Contract. 

Where  plaintiff  sent  orders  by  mail  from 
time  to  time  to  defendants  for  flour  for  future 
delivery,  the  most  of  which  were  accepted  in 
writing,  but  one  was  not,  deliveries  afterward 
made  without  any  designation  of  the  particu- 
lar contract  on  which  they  were  applied  were 
presumptively  intended  to  apply  and  were 
applied  on  the  contracts  in  their  chronological 
order,  and,  where  there  was  not  sufficient  to 
fill  the  orders  prior  to  the  one  not  accepted, 
there  is  no  ground  for  claiming  a  delivery 
thereon  to  take  the  sale  out  of  the  statute  of 
frauds. 

Appeal  ^  Cure  of  Error  by  Remittitur. 

Where  a  judgment  is  excessive,  but  capable 
of  correction  by  computation  merely,  it  will 
not  be  reversed  by  an  appellate  x.»ourt  if  the 
defendant  in  errpr  files  a  remittitur  of  the 
excess. 


Error  to  United  States  Circuit  Court,  East- 
ern District  of  New  York. 


Action  by  Edward  A.  Torbert,  plaintiff, 
against  George  W.  Van  Boskerck  et  al.,  de- 
fendants. Judgment  for  plaintiff.  Defend- 
ants bring  error.  The  facts  are  stated  in  the 
opinion.    Affibmed. 
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Tyler  d  Tyler  for  pl&intiifs  in  etror. 
Af .  8.  Lynch  for  defendant  in  error. 
Sitting:     Lacombe,  Coxe,  and  Ward,  Cir- 
cuit Judges. 

[420]  Wakd,  J.— The  oomplf^nt  sets  up 
seven  separate  and  independent  purchases  on 
different  dates  of  flour  by  the  plaintiff  from 
the  defendants  for  future  delivery  aggregat- 
ing 6,250  barrels,  all  of  which  were  at  the 
price  of  $3,75  per  barrel  except  the  last  of 
April  30«  1907,  which  was  at  $3.90  per  barrel: 

Oct.   29,  1906...  1,250  bbls.  at  $3.76  per  bbl. 

Nov.    7,  1906 760  "  "  3.76  "  " 

Nov.  13,  1906 250  «  «  3.75  "  " 

Nov.  15,  1906...  1,000  «  "  3.75  "  " 

Nov.  26,  1906 500  "  "  3.75  "  " 

Dec.  26,  1906 ...  1,600  "  "  3.76  "  « 

Apr.  30,  1907 . . .  1,000  "  "  3.90  "  " 

It  is  admitted  that  the  defendants  delivered 
only  3,600  barrels,  as  follows : 

Nov.  16,  1906 250  barrels 

Dec.      7,  1906 250  " 

Dec.    21,1906 250  " 

Jan.    11,  1907 250  " 

Feb.     2.  1907 250  " 

Feb.    16,1907 250  " 

Mch.  12,  1907 2.50  " 

Mch.  19,  1907 250  " 

Mch.  26,  1907 250  " 

Apr.   13,  1907 250  " 

May     6,  190T 250  " 

June  22,  1907 250  " 

June  28,  1907 250  " 

July     2,  1907 250  " 

Tlie  jury  gave  the  plaintiff  a  verdict  for 
the  damages  resulting  from  the  failure  to 
deliver  2,760  barrels.  The  contest  in  this 
court  is  as  to  the  alleged  sales  of  1,000  bar- 
rels November  15  and  1,500  barrels  December 
26,  1906;  the  defendants  denying  that  any 
such  contracts  were  made  and  contending 
^at,  if  made,  they  are  void  because  not  evi- 
denced by  a  memorandum  in  writing  as  re- 
quired by  the  statute  of  frauds,  the  relevant 
provisions  of  which  are  as  follows  (section 
31  of  the  personal  property  law  (Consol. 
Laws,  c.  41 ) )  : 

"Agreements  required  to  be  in  writing. 
Every  agreement,  promise  or  undertaking  is 
void  unless  it  or  some  not^  or  memorandum 
thereof  be  in  writing  and  subscribed  by  the 
party  to  be  charged  therewith  or  by  his  law- 
ful agent,  if  such  agreement,  promise  dr  un- 
dertaking .  .  .  (6)  is  a  contract  for  the 
sale  of  any.  goods^  chattels  or  things  in  action 
for  the  price  of  fifty  dollars  or  more,  and  the 
buyer  does  not  accept  and  receive  part  of 
such,  goods,  or  the  evidences,  or  some  of  them, 
of  such  things  in  action;  nor  at  the  time, 
pay  any  part  of  the  purchase  money." 


The  plaintiff  testified  that,  not  having  re- 
ceived any  written  confirmation  of  the  sale  of 
November  15th,  of  1,000  barrels,  at  $3.76,  he 
complained  to  Thomas  Van  Boskerck,  who  re- 
plied that  he  had  mailed  the  usual  confirma- 
tion. It  is  contended  that  the  case  should  be 
treated  as  if  this  had  been  done  and  the 
letter  had  miscarried.  The  contents  of  a 
written  memorandum  of  sale  which  has  been 
lost,  required  by  the  statute  of  frauds,  may 
be  proved  by  parol  testimony.  Reed  on  Stat- 
ute of  Frauds,  §  326;  Jackson  v.  Livingston, 
7  Wend.  (N.  Y.)  136.  This  testimony,  which 
must  have  been  believed  by  the  jury,  seems 
to  us  Bufiiciently  to  establish  the  memoran- 
dum. 

[421]  The  plaintiff  further  testified  that  he 
bought  1,600  barrels  December  26th,  for  which 
he  received  no  written  confirmation,  and  that 
on  or  about  January  10,  1907,  he  asked 
Thomas  Van  Boskerck,  one  of  the  defendants, 
for  a  statement  of  the  amount  of  flour  due 
him,  who  turned  to  his  books  and  wrote  off 
the  following: 

Oct.  29 1,750  sacks 

Nov.     7 1,260     " 

Nov.    13 3.50     " 

Nov.    15 1,400     « 

Nov.   26 700     " 

Dec.    26 2,100     •• 

7,550  sacks 
6 


7)37,750 

5,390 
1,250 

3,140 

This  memorandum  is  of  sacks  (of  the  same 
quantity)  instead  of  barrels,  and  contains  a 
mistake  in  subtraction;  but  its  importance 
is  that  it  recognizes  the  sales  alleged  by  the 
plaintiff  to  have  been  made  November  16th 
and  December  26th.  That  in  Tiew  of  it  the 
jury  found  such  contracts  had  been  made  is 
not  to  be  wondered  at.  The  plaintiff  contends 
that  this  memorandum  satisfies  the  statute  of 
frauds;  but  this  is  clearly  not  so,  because  it 
does  not  pretend  to  state  a  contract  and  is 
not  signed.  Next  he  says  it  is  to  be  regarded 
as  an  account  stated;  but,  if  there  can  be 
an  account  stated  of  a  balance  of  goods,  it  is 
a  sufficient  answer  that  the  complaint  is  not 
upon  an  account  stated. 

Finally,  the  plaintiff  relies  upon  the  fol- 
lowing confirmation  of  sale: 

Plaintirs  Exhibit  1-P 
New  York,  December  26,  1906. 
We  have  this  day  sold  to  Daniel  Mapes, 
Jr.,  one  thousand  bbls.  flour  branded  King 
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Patent  $3.95  to  be  delivered  in  Jute  sacks  fqr 
account  of  E.  A.  Torbert,  Jr. 

George  W.  Van  Boskerck  &  Son, 

Per  T.  K.  Van  B. 
Terms  cash. 

This,  instead  of  being  a  memorandum  of  a 
sale  by  the  defendants  to  the  plaintiff,  is  a 
memorandum  of  a  sale  by  the  plaintiff  to 
Mapes  through  the  defendants,  as  his  agents. 

The  only  remaining  question  is  whether  the 
contract  o|  December  26th  was  saved  by  the 
acceptance  and  receipt  by  the  plaintiff  of 
goods  under  it.  The  burden  lay  upon  him  to 
prove  deliveries  on  the  particular  contracts. 
W'illiama  v.  Morris,  95  U.  S.  444,  456,  457, 
24  U.  8.  (L.  ed.)  360.  Both  parties  agree 
that  the  last  three  deliveries  made  were  on 
the  contract  of  April  30,  1907,.  which  was  for 
$3.90  per  barrel.  All  the  other  cointraets 
were  for  $3.75  per  barrel,  and  there  is  no 
proof  whatever  of  how  deliveries  were  applied 
upon  them.  If  we  indulge  the  presumpticm 
that  they  were  applied  to  the  contracts  in 
their  chronological  order,  there  was  a  deliy: 
ery  of  500  barrels  on  the  contract  of  [422] 
November  15th  and  no  delivery  on  the  con- 
tract of  December  26th.  This  leaves  no 
ground  for  the  plaintiff's  recovery  on  that 
contract.  We  are  compelled  to  the  conclusion 
that  there  was  error  at  least  in  the  refusal 
of  the  defendanta'  request  to  charge  that 
there  was  no  evidence  upon  which  thp  jury 
could  find  a  contract  of  sale  of  the  date. of 
December  26th.  . 

The  presiunption  we  have  indulged  as  to 
the  application  of  jdcliveries  being,  the  moat 
favorable  possible  to  thf  defendant,  and  the 
error  being  oapable  of  correction  by  computa- 
tion merely,  there  need  be  no  new  trial,  if 
the  judgment  is  reduced  by  the  proper 
amount.  Hansen  v.  Boyd,  161  U.  S.  397,  16 
S.  Ct.  571,  40  U.  S.  (L.  ed.)  746. 

Ordered,  if  the  defendfuit  ,in  error  within 
10  days  after  this  opinion  is  handed  down 
file  a  remittitur  of  $1,500  with  interest  from 
May  22,  1907,  to  the  date  of  the  verdict,  in 
the  office  of  the  clerk  of  the  Circuit  Court  of 
the  United  Statea  for  the  Eastern  District  of 
New  York,  and  a  certified  copy  thereof  in  the 
office  of  the  clerk  of  this  courts  the  j^dgment, 
less  the  amount  so  re^iitted,  will  be  affirmed, 
with  coats  of  thia  coiurt  to  the  plaintiffs  in 
error.  But,  if  this  is  not  doo^e,  judgment  will 
be  reversed,,  with  costs  of  both  courts  to  the 
plaintiffs  in  error. 

VOTE, 

Proof   liy   Parol    of    Gontenta    of   Iioat 
MeMtorandum  Required  by  Statute  of 


If  a  sufficient  memorandum  is  made  of  a 
ccmtract  within  the  statute  of  frauds  and  it 


is  subsequently^  lost,  a  recovery  may  be  had 
on  the  contract  on  clear  and  specific  parol 
proof  of  the  making  and  contents  of  the 
memorandum.  Roehl  v.  Haumesser,  114  Ind. 
311,  15  N.  E.  345;  Johnston  v.  Churchills, 
Litt.  Sel.  Cas.  (Ky.)  177;  Evans  v.  Miller, 
5  Ky.  L.  Rep.  606  (abstract) ;  Jelks  v.  Bar- 
rett, 52  Miss.  315 ;  McCarty  v.  Kyle,  4  Cold. 
(Tenn.)  348.  See  also  Ballingall  v.  Bradley, 
16  111.  373;  Davis  v.  Robertson,  1  Mill  Const. 
(S.  C.)  71,  12  Am.  Dec.  611;  Rains  v.  Mc- 
Mills,  14  Tex.  614;  Ryan  v.  Salt,  3  U.  C.  C. 
P.  83.  And  see  the  reported  case.  In  Jelks 
r,  Barrett,  supra,  wherein  the  memorandum 
was  alleged  to  consist  of  an  auctioneer's 
memorandum,  made  on  an  advertisement  of 
the  sale,  it  was  said:  'In  February,  1864, 
Potter's  office  was  burned,  and  with  it  per- 
ished all  the  deeds,  the  printed  advertisement 
with  the  pencil  memorandum  thereon,  and 
the  maps  made  by  the  surveyor.  Of  the  lat- 
ter, however,  Echols  had  made  a  copy  of  so 
much  at  least  as  bore  upon  the  land  in  con- 
troversy, and  this  copy  has  been  preserved, 
and  is  believed  by  Potter  to  be  essentially 
correct.  The  loss  of  the  papers,  the  long 
lapse  of  time,  the  confusion  of  memory  inci- 
dent to  a  civil  war,  and  the  death,  before 
this  auii.  was  inetituted^^  of  David  Coliea,  the 
aotive  participant  in  all  these  matters,  have 
necessitated  a  resort  to  parol  proof,  much  of 
which,  however,  thou^ 'Ordipiarily  secondary, 
has  become  primary  by  the  loss  of  that  which 
was  priginally  primary.  Evidence  which  car- 
ries on  its  face  no  indication  that  better  re- 
mains behind  is  not  secondary,  but  primary. 
1  Greenl.  on  Ev.  §  84.  That  there  should  be 
some  conflict  and  some  presumptions  neces- 
0a^.^q,t(ei«dulge4»  is  unavoidable.  The  full- 
ness of  proof  which  has  been  preq^ved*  and 
the  satisfactory  nature  of  it,  is  under  the 
circumstances  unusual  and  remarkable. 
While  the  conclusions  to  which  we  havef  ar- 
rived may  not  be  incontrovertible,  they  are, 
we  think,  supported  by  the  entire  testimony, 
fairly  considered."  In  White  v.  Bigelow,  154 
Mass.  593,  the  court  in  passing  on  the  suffi- 
ciency of  a  pleading  said:  "No  action  can  be 
maintained  upon  the  oral  agre^nent  unless 
the  letter  is  a  sufficient  memorandum  of  it. 
But  the  fragment  set  forth  is  not  the  letter, 
but  only  a  pbxi;ion  of  it.  Although  the  rest 
of  the  letter  is  alleged  to  have  been  lost,  the 
entire  contetits,  or  the  substance  thereof, 
should  be  set  out,  that  the  court  may  see 
what  the  promise  was,  if  any,  that  the  intes- 
tate made." 

However  in  El  well  v.  Walker,  52  la.  266, 
3  N.  W.  64,  the  court,  while  assuming  the 
admissibility  of  the  evidence  offered  in  that 
case  and  holding  it  to  be  insufficient,  said 
that  the  argument  against  its  admissibility 
was  "forcible." 

The  parol  proof  of  the  contents  of  a  lost 
memorandum    required    by    the    statute    of 
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frauds  must  be  clear  and  convincing.  Mc- 
Carty  v.  Kyle,  4  Cold.  (Tenn.)  348.  In  Van 
Horn  V.  Demarest,  76  N.  J.  Eq.  386,  77  Atl. 
364,  it  was  said:  "If  evidence  that  a  writ- 
ten memorandum  once  existed  can  satisfy  the 
statute,  it  is  a  safe  rule  to  insist  that  the 
proofs  must  be  'reasonably  clear  and  cer- 
tain.' "  So  in  Johnston  v.  Churchills,  Litt. 
Sel.  Cas  (Ky.)  177,  it  was  held  that  evidence 
showing  the  contents  of  the  memorandum  but 
failing  to  disclose  by  whom  or  how  it  was 
signed  was  insufficient.  In  Elwell  v.  Walker, 
52  la.  256,  3  N.  W.  64,  the  court  said:  "We 
undertake  to  say  that  not  one  of  the  witnesses 
in  this  case  attempted  to  give  the  language 
of  either  of  the  letters,  nor  any  of  the  lan- 
guage contained  in  them.  The  most  that  can 
be  claimed  for  the  evidence  is  that  the  wit- 
nesses gave  their  opinions  of  the  meaning  of 
the  language  used  in  the  letters.  This  is  not 
sufficient.  The  contents  should  be  given  so 
that  the  court  might  be  enabled  to  judge 
therefrom  whether  there  was  a  contract  in 
writing." 
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Mississippi  Supreme  Court — June  9,  1913. 
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Release  —  Gonslderation  —  Re«employ- 
■lent  of  Releasor. 

The  contract  of  defendant  lumber  company 
with  plaintiff,  in  settlement  of  his  claim  for 
injuries,  to  give  him  a  job  for  life,  or  so  long 
as  it  remained  in  business,  is  uncertain  and 
indefinite,  and  so  will  not  support  an  action 
for  its  breach:  it  not  specifying  the  position 
to  be  filled  or  the  compensation  to  be  paid. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Harrison 
county:     DoDDS,  Judge. 

Action  by  W.  E.  Rodgers,  plaintiff,  against 
Ingram-Day  Lumber  Company,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.  Re- 
versed. 

Oeo.  P.  Money  and  Flowers,  Alexander  d 
Whitfield  for  appellant. 
Mize  d  Mize  for  appellee. 

[251]  Reed,  J. — In  his  declaration  the  ap- 
pellee alleges  that  he  suffered  a  personal  in- 
jury by  being  run  over  by  a  hand  car  while 


in  the  employ  of  appellant  as  section  foreman 
on  one  of  its  logging  roads;  that  his  claim 
for  damages  was  settled  by  appellant  agreeing 
to  pay  him  for  six  months'  work  at  two  dol- 
lars and  fifty  cents  per  day  and  to  give  him 
a  permanent  job  of  such  kind  as  he  could  fill, 
to  Continue  as  long  as  he  lived,  or  as  long 
as  appellant  operated  its  mill,  the  pay  of  the 
job  to  be  the  standard  wage  of  a  like  position 
filled  by  other  employees;  and  that  the  wages 
for  six  months  have  be^i  paid,  but  that 
appellant  has  refused  to  carry  out  its  agree- 
ment to  give  him  permanent  work. 

Appellant  pleaded  the  general  issue,  and 
also  filed  a  special  plea,  stating  that  full 
settlement  had  been  made  with  appellee  for 
all  of  his  claims  and  damages,  by  the  pay- 
ment to  him  of  the  sum  of  two  hundred  dol- 
lars, and  [252]  filed  with  the  plea,  as  Ex- 
hibit A  thereto,  an  instrument,  duly  signed 
by  appellee,  in  which  he  acknowledged  the 
receipt  of  two  hundred  dollars  in  full  settle- 
ment of  all  claims  for  damages  against  the 
appellant  on  account  of  the  injury  he  re- 
ceived. A  certificate  to'  this  instrument, 
signed  by  appellee  and  attested  by  two  wit- 
nesses, states  that  he  had  read  the  paper  and 
understood  it,  and  that  he  was  satisfied  with 
the  settlement. 

Appellee,  in  his  replication  to  the  special 
plea,  alleges  that  at  the  time  he  signed  the 
release  his  eyes  were  in  bad  condition,  and 
that  he  could  not  read  and  did  not  read  tlie 
same,  and  that  he  understood  the  instrument 
was  a  receipt  for  the  balance  of  one  hundred 
and  thirteen  dollars  and  fifty  cents  due  him 
on  the  wages  for  six  months  at  two  dollars 
and  fifty  cents  per  day. 

It  is  contended  by  appellant  that  the  con- 
itajctf  as  shown  by  the  testimony,  is  not  suffi- 
ciently certain  in  its  terms;  is  not  an  en- 
forceable contract,  nor  one  for  the  breach  of 
which  damages  could  be  recovered:  it  is  not 
shown  therein  what  job  Rodgers  was  to  re- 
ceive, nor  what  he  was  to  be  paid  therefor; 
in  short,  it  fails  to  state  material  and  neces- 
sary facts  which  would  enable  the  court  to 
determine  precisely  what  the  parties  intended, 
and  the  jury  to  fix  the  amount  of  damages 
sustained  by  appellee. 

In  order  to  have  before  us  fully  and  clearly 
the  agreement  which  appellee  claims  was  en- 
tered into  by  appellant,  we  quote  from  the 
testimony  offered  by  appellee,  plaintiff  in  the 
court  below,  on  the  trial  of  the  case,  relative 
thereto : 

The  following  is  from  the  appellee's  own 
testimony:  "Q.  State  to  the  court  and  jury 
the  terms  of  that  settlement.  A.  The  terms 
of  it:  They  were  to  pay  me  for  six  months 
at  the  rate  of  two  dollars  and  fifty  cents  per 
day,  and  give  me  a  job  as  long  as  they  were 
in  business  there,  or  my  lifetime.  Q.  Go 
ahead  and  state  the  terms  of  the  contract. 
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A.  They  were  to  pay  me  six  months'  work  at 
the  rate  of  two  dollars  and  fifty  cents  a  day, 
[253]  give  me  a  job  for  my  lifetime,  or  as 
long  as  they  were  in  business." 

The  following  is  from  the  testimony  of  ap- 
pellee's son,  Milton  Rodgers:  *'Q.  State  what 
vou  heard  in  that  conversation.  A.  Mr.  Mit- 
ehell  was  to  pay  him  six  months'  full  wages 
at  Mixtv-five  dollars  a  month,  which  amounted 
to  about  three  hundred  and  ninety  dollars, 
and  he  deducted  all  my  father  owed  him  out 
of  this,  which  left  one  hundred  and  thirteen 
dollars  and  fifty  cents  he  paid  him  in  money, 
and  also  promised  him  a  lifetime  job,  or  so 
long  as  they  were  in  business." 

The  following  is  from  the  testimony  by 
appellee's  wife:  "Q.  Did  you  hear  any  con- 
versation about  any  Settlement?  What  the 
terms  of  it  was  to  be?  A.  Yes,  sir.  Q.  What 
wajs  it?  A.  Mr.  Mitchell  asked  him  to  settle 
with  him,  and  he  told  him,  'All  right,'  he 
would  settle  with  him  if  anyways  reasonable; 
so  he  gave  him  one  hundred  and  thirteen  dol- 
lars and  fifty  cents  to  settle,  and  promised  to 
give  him  a  job  as  long  as  he  was  in  business." 

The  following  is  from  the  testimony  of  Ed 
Hart,  a  witness  on  behalf  of  appellee:  "Q. 
WHiat  did  you  hear  ?  A.  I  heard  him  tell  him 
he  need  not  worry  about  his  job;  he  had  a 
job  as  long  as  he  lived,  or  he  was  in  business 
there,  and  able  to  go  to  work." 

Wheu  appehce  rested  his  case, '  appellant 
moved  the  court  to  exclude  the  evidence,  be- 
catise  the  testimony  did  not  show  a  contract 
sufficient  to  entitle  the  appellee  to  recover. 
This  motion  was  overruled  by  the  court. 
Likewise,  at  the  end  of  the  trial,  the  court 
refused  to  grant  a  peremptory  instruction  in 
favor  of  the  appellant.  The  appellee  demand- 
ed damages  in  the  sum  of  two  thousand  dol- 
lars. The  jury  returned  a  verdict  for  five 
hundred  dollars. 

The  court  erred  in  overruling  the  motion 
and  in  refusing  to  grant  the  peremptory  in- 
struction for  the  defendant.  We  do  not  see 
that  the  agreement,  as  shown  by  the  testi- 
monv  in  this  case,  is  sufficient  in  its  terms  to 
[254]  entitle  the  appellee  to  recover  thereon. 
The  contract  is  uncertain  and  indefinite.  It 
does  not  show  what  job  was  to  be  given  ap- 
pellee, nor  what  amount  he  was  to  be  paid 
for  his  services.  The  terras  of  the  agreement 
are  indefinite.  According  to  the  testimony, 
appellee  was  to  be  given  a  job  for  his  life,  or 
as  long  as  appellajit  was  in  business  at  the 
place  where  then  located.  It  does  not  show 
what  special  work  was  to  be  given  him,  nor 
what  department  of  the  mill  or  plant.  It  is 
well  known  that  a  sawmill  company  like  that 
operated  by  appellant  employs  many  men  in 
a  number  of  different  positions  and  has  sev- 
eral departments  of  work.  The  wages  of  the 
employees  vary  with  the  work  they  are  called 
upon  to  do. 


Instruction  No.  three  for  the  plaintiff,  di- 
rects the  jury  to  assess  appellee's  damages 
''at  such  a  sum  as  they  think  from  the  evi- 
dence he  is  entitled  to,  which  was  caused 
proximately  by  the  breach  of  contract  by  de- 
fendant." As  it  is  not  shown  in  the  contract 
what  employment  appellee  was  to  be  given, 
nor  what  wages  he  was  to  be  paid,  how  could 
the  jury  have  determined  the  amount  of  ver- 
dict rendered  in  the  case?  How  can  there  be 
any  intelligent  ascertainment  of  the  damages 
sustained  by  appellee  on  the  contract  which 
he  claims  he  had  with  appellant? 

We  must  keep  in  mind  that  this  is  a  suit 
on  a  contract.  The  general  rules  governing 
contracts  will  apply.  The  terms  of  a  contract 
must  be  complete  and  sufficiently  definite  to 
enable  the  court  to  determine  whether  it  has 
been  performed  or  not.  The  terms  and  con- 
ditions are  not  sufficiently  definite,  unless  the 
court  can  determine  therefrom  the  measure 
of  damages  in  the  case  of  a  breach.  This 
cannot  be  done  in  the  present  case.  This 
contract  lacks  sufficient  precision.  There  are 
not  enough  necessary  and  material  facts 
stated  to  render  it  capable  of  enforcement. 

Appellee's  counsel  cites  and  relies  on  the 
decisions  in  the  cases  of  Jackson  v.  Illinois 
Cent.  R.  Co.  76  Miss.  607,  [255]  24  So.  874, 
and  Hayes  v.  Atlanta,  etc.  Air  Line  Railroad 
Co.  143' N.  0.  126,  65  S.  E.  437,  10  Ann.  Cas. 
737.  In  both  these  cases  the  job  which  was 
to  be  given  to  the  plaintiff  for  life  was  speci- 
fied. In  the  Jackson  Case,  the  very  place  to 
be  filled  was  designated,  and  Jackson  was  ac- 
tually put  to  work  for  definite  wages  in  the 
position,  and  held  it  for  several  years.  In 
the  Haves  Case  it  was  shown  that  he  was 
to  be  given  work  as  a  guard  at  a  street 
crossing,  and  that  he  was  to  be  paid  twenty- 
five  dollars  per  month  for  his  services.  It 
will  therefore  be  seen  that  the  facts  of  the 
present  case  are  different  from  those  in  the 
Jackson  and  Hayes  Cases.  The  difference 
consists  of  the  absence  in  the  present  case 
of  any  stipulation  specifying  the  position  to 
be  filled  and  the  compensation  to  be  received 
therefor. 

This  case,  for  the  reasons  stated,  is  re- 
versed, and  judgment  entered  here  for  ap- 
pellant. 

Reversed. 


NOTE. 

Validity  of  Release  Given  in  Consider- 
ation of  Re-employment  of  Releasor 
by  Releasee. 

The  earlier  authorities  relative  to  the  va- 
lidity of  a  release  given  in  consideration  of 
the  re-employment  of  the  releasor  by  the  re 
leasee,  are  discussed  in  the  notes  to  Missouri, 
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«tc.  R.  Co.  T.  Smithy  as  reported  in  4  Ann. 
CaB.  644,  and  107  Am.  St.  Rep.  607,  618.  li 
is  intended  in  the  present  note  to  review  the 
later  decisions  in  regard  thereto. 

A  release  of  a  claim  for  personal  injuries 
given  in  consideration  of  the  re-employment 
of  the  injured  person  by  the  employer  is  or- 
dinarily deemed  to  rest  on  a  sufficient  con- 
sideration. Cleveland,  etc.  R.  Co.  v.  Hilli- 
goss,  171  Ind.  417,  86  N.  £.  485;  American 
Quarries  Co.  v.  L4iy,  37  Ind.  App.  386,  73 
N.  E.  608;  Illinois  Cent.  R.  Co.  v.  Fairchild, 
48  Ind.  App.  300,  91  N.  E.  836;  Yellow  Pop- 
lar Lumber  Co.  v.  Rule,  106  Ky.  455,  50  S. 
W.  685;  Kelly  v.  Peter,  etc.  Stone  Co.  130 
Ky.  530,  113  S.  VV.  486;  Louisville,  etc.  R. 
Co.  v.  Cox,  145  Ky.  667^  141  Sw  W.  389; 
Brighton  v.  Lake  Shore^  etc.  Southern  R.  Co. 
103  Mich.  420,  61  N.  VV.  550;  Steams  v. 
Lake  Shore,  etc.  Southern  R.  Co.  112  Mich. 
651,  71  N.  W.  148;  Sax  v.  Detroit,  etc.  R.  . 
Co.  125  Mich.  252,  84  N.  W.  314,  84  Am.  St. 
Rep.  572;  Jackson  v.  Illinois  Cent.  R.  Co.  16' 
Miss.  607,  24  So.  874;  Harrington  v.  Kansas 
City  Cable  R.  Co.  60  Mo.  App.  223;  Carter 
White  Lead  Co.  v.  Kinlin,  47  Neb.  409,  66 
N.  W.  536;  Swanson  v.  Union  Pac.  R.  Co. 
98  Neb.  373,  152  N.  W.  744;  Quebe  v.  Gulf, 
etc.  R.  Co.  77  S.  W.  442,  judgment  affirmed 
98  Tex.  6,  4  Ann.  Cas.  546,  81  S-  W.  20,  66 
L.R.A.  734;  Gregory  v.  Pecos,  etc.  Texas  R. 
Co.  155  S.  W.  648  i  Tindall  v.  Northern  Pac. 
R.  Co.  58  Wash.  118,  107  Pac.  1045.  See 
also  Phares  v.  Lake  Shore,  etc.  Southern  R. 
Co.  20  Ind.  App.  64,  50  N.  £.  306;  Stanton 
v.  Erie  R.  Co.  131  App.  Div.  879,  116  N.  Y.  S. 
375;  Hayes  v.  Atlanta,  etc.  Air  Line  R.  Co. 
143  N.  C.  125,  10  Ann.  Cas.  737,  65  S.  E.  437; 
Vasquez  v.  Pettit,  74  Ore.  496,  145  Pac.  1066. 

Thus  each  of  the  following  provisions  for 
re-employment  has  been  held  to  constitute  a 
good  consideration  for  a  release:  "a  lifetime 
job,"  Illinois  Cent.  R.  Co.  v.  Fairchild,  48 
Ind.  App.  300.  91  N.  E.  836;  "employment 
when  recovered."  American  Quarries  Co.  v. 
Lay,  37  Ind.  App.  386,  73  N.  E.  608;  "to 
re-employ  said  employee  for  such  time  only 
AS  may  be  satisfactory  to  it,"  Cleveland,  etc. 
R.  Co.  V.  Hilligoss,  171  Ind.  417,  86  N.  B. 
485 ;  "steady  and  permanent  employment  as  a 
switch  tender."  Louisville,  etc.  R.  Co.  v.  Cox, 
145  Ky.  667,  141  S.  W.  389;  "furnish  him 
steady  work  during  the  time  he  was  able  to 
work,"  Kelly  v.  Peter,  etc.  Stone  Co.  130  Ky. 
530,  113  S.  W.  486;  "to  employ  as  baggage 
master  during  the  releasor's  natural  life  or 
his  ability-  to  do  the  work,"  Stearns  ▼.  Lake 
Shore,  etc.  Southern  R.  Co.  112  Mich.  651,  71 
X.  W.  148;  "life  employment,"  Jackson  v. 
Illinois  Cent.  R.  Co.  76  Miss.  607.  24  So. 
874:  "and  employment  for  life,  or  for  so 
]on<;  a  time  as  he  desired  to  work,  at  the 
same  pay  that  he  was  receiving  at  the  time  of 
his  injury,'*  Swansoii  v.  Union  Pac.  R.   Co. 


98  Neb.  373,  152  N.  W.  744;  "and  in  con- 
sideration of  the  promise  of  said  company  to 

employ  me   for   one   day  as  ,  at  the 

usual  rate  of  pay,"  Gregory  v.  Pecos,  etc.  R 
Co.  (Tex.)  155  S.  W.  648.  In  Stanton  t. 
Erie  R.  Co.  131  App.  Div.  879,  116  N.  Y.  S. 
375,  it  was  held  that  a  valid  contrcust  existed 
for  the  breach  of  which  an  action  would  lie, 
it  appearing  that  it  was  agreed  on  the  part 
of  the  injured  employee  to  withdraw  an  ac- 
tion and  execute  a  general  release  in  consid- 
eration of  the  promiiaes  made  in  the  following 
provision:  "The  Erie  Railroad  Company 
will  give  you  employment  as  engineer  when 
you  become  physically  able  and  are  other- 
wise competent  and  qualified  to  discharge  the 
duties  of  that  position  as  required,  and  as 
soon  thereafter  as  there  is  a  vacancy,  and 
such  employment  shall  continue  while  the 
Company  has  work  of  that  character  to  per- 
form, and  so  long  as  you  r«main  physically 
able,  competent  and  otherwise  qualified  to 
perform  such  duties,  subject  to  the  right  of 
the  Company  to  disdiarge  you  for  failure  to 
faithfully  perform  such  duties,  to  comply 
with  its  rules  and  regulations  or  for  otLer 
misconduct." 

In  Cleveland,  etc.  R.  Co.  v.  Hilligoss,  171 
Ind.  427,  86  N.  E.  485,  the  court  in  holdinj^^ 
that  a  promise  to  re-employ  was  sufficient 
consideration  for  a  release  aaid:>  "Neither 
can  he  be  heard  to  complain  that  there  was  a 
want  of,  or  an  inadequate,  consideration.  His 
recoverable  damage,  if  any  at  all,  was  un- 
liquidated and  uncertain.  It  might  be  much 
or  little,  and  whatever  consideration  he  ac- 
cepted as  satisfaction  for  what  he  surrendered 
will  be  held  as  adequate.  That  he  accepted 
appellant's  covenant  for  re-employment  in 
satisfaction  is  incontrovertible  from  the  Ian* 
guage  of  the  release,  and  that  was  a  sufficient 
consideration."  The  court  in  Louisville,  etc. 
R.  Co.  V.  Cox,  146  Ky.  667,  141  a  W.  389, 
said:  "If  the  contract  was  as  stated  by  Cox 
[viz.  steady  and  permanent  employment  as  a 
switch  tender],  it  did  not  laek  mutuality  for 
he  gave  a  valuable  consideration  for  the  de- 
fendant's promise  to  employ  him,  and  it  can- 
not after  receiving  the  consideration  repudi- 
ate the  contract  with  impunity.  ...  It 
is  not  against  public  policy  for  a  public  serv- 
ice corporation  to  enter  into  a  contract  to  give 
an  employee  permanent  employment,  for  the 
reason  that  it  is  necessarily  implied  in  such  a 
contract  that  the  servant  is  properly  to  per- 
form his  duties,  and  may  be  discharged  bj 
the  master  for  any  cause  that  would  justify 
the  discharge  of  a  servant  employed  for  a. 
fixed  term."  In  Kelly  v.  Peter,  etc.  Stone  Co. 
130  Ky.  530,  113  S.  W.  486,  the  court  said: 
"The  contract  alleged  in  the  petition  did  not 
laek  a  consideration.  On  the  contrary,  it  is 
expressly  alleged  tliat  the  plaintiff  had  been 
hurt  in  the  employment  of  the  defendant  com- 
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pany,  and  had  a  claim  against  it  for  damages, 
which  he  was  asserting,  and  that  in  settlement 
of  this  claim  the  defendant  company  paid 
plaintiff  $150  in  cash,  and  in  addition  thereto 
contracted  and  agreed  with  him  that,  as  soon 
as  he  was  able  to  resume  work,  it  would  allow 
him  to  continue  in  its  employment  and  fur* 
nish  him  steady  work  during  the  time  he  was 
able  to  work."  In  Tindall  v.  Northern  Pac. 
R.  Co.  58  Wash.  118,  107  Pac.  1045,  it  ap- 
peared that  the  release  recited  that  there  was 
no  agreement  on  the  part  of  the  respondent 
to  continue  his  employment  for  any  length 
of  time,  but  that  he  was  "to  be  simply  re- 
instated and  allowed  to  work  under  the  same 
circumstances  as  before  the  accident."  In 
holding  the  release  to  be  a  valid  one  the  court 
expressed  its  views  as  follows:  "It  is  next 
urged  that  there  was  no  consideration  for  the 
release.  We  cannot  agree  with  this  conten- 
tion. The  recoverable  damage,  if  any,  was  un- 
liquidated and  uncertain.  That  which  is  of 
value  to  one  of  the  parties  or  a  detriment 
to  the  other  is  a  sufficient  consideration  to 
support  a  contract,  in  the  absence  of  fraud. 
To  hold  that  the  release  is  not  binding  upon 
the  appellant  would,  in  effect,  destroy  his 
power  to  contract.  He  desired  re-employment 
by  the  respondent,  and  could  not  obtain  it 
without  releasing  it  from  liability  lor  any 
claim  for  damages  resulting  from  hiA  injury. 
He  acted  advisedly.  He  tmderstood  that  it 
rested  with  him  to  determine  whether  he 
would  stand  upon  his  claim  for  damages,  and 
seek  eniployment  elsewhere,  or  acquit  the  re- 
spondent of  liability  and  secure  reinstatement. 
He  ohose  the  latter  course,  as  he  frankly  stat- 
ed, because  he  wanted  to  secure  employment 
so  that  he  could  pay  his  bills." 

In  the  reported  case,  however,  it  is  held 
that  an  agreement  to  re-employ  which  is 
silent  as  to  the  nature  and  terms  of  the  em** 
ployment  is  too  imcertain  to  uphold  a  release. 
For  a  similar  holding,  see  Ogden  v.  Phila- 
delphia, etc.  Traction  Co.  202  Pa.  St.  480, 
52  Atl.  9.  See  also  in  this  connection,  Louis- 
ville,  etc.  R.  Co.  v.  Cox,  145  Ky.  667,  141 
S.  W.  389.  In  Freeman  v.  Morrow  (Ter.) 
156  S.  W.  284,  it  was  held  that  a  purported 
release  in  full  was  not  supported. by  a  valu- 
able consideration  where  the  recited  consid- 
eration was  re-employment  at  the  usual  rate 
of  pay  for  one  day,  and  for  such  additional 
time  as  might  be  satisfactory  to  the  employer. 
So  in  Texas  Cent.  R.  Co.  v.  Johnson  (Tex.) 
Ill  S.  W.  1098,  the  release  in  question  was 
declared  void  the  recited  consideration  being 
one  dollar  which  was  admitted  to  have  re- 
mained unpaid  and  an  agreement  that  the 
"appellee  would  be  permitted  to  remain  in 
the  service  of  the  company  under  the  same 
terms  of  employment- as  existed  before  the  ac- 
cident to  him,  to  wit,  employment  by  the 
month,  and  subject  to  the  right  of  the  defend- 
Ann.  Cas.  1916E. — 12. 


ant  to  discontinue  his  servicea  at  any  time 
for  any  cause." 

In  Louisville  and  Nashville  R.  Co.  v.  Cox, 
138  Ga.  763,  66  S.  £.  1088,  it  appeared  that 
a  ^release  was  given  containing  among  other 
conditions  the  following:  ''And  when  I  will 
have  recovered  sufficiently,  and  when  a 
vacancy  in  the  service  of  the  Georgia  Railroad 
in  the  City  of  Atlanta,  in  any  place  which  I 
am  physically  able  to  fill,  and  by  trainings 
education,  habits,  and  character  am  fitted  to 
fill  (my  fitness  to  be  determined  by  the  su- 
perior officer  employing  me),  I  will  be  given 
en^loyment  subject  to  the  rules,  regulations, 
and  discipline  of  the  service,  and  stand  on 
the  same  footing  as  all  other  employees  of 
said  Railroad."  The  court  in  construing  the 
writing  gave  it  the  force  of  a  conditional  re- 
lease rather  than  that  of  a  contract,  and  as  to 
its  effect  said:  "If  the  companies  failed  to 
comply  with  the  conditions,  the  plaintiff's 
remedy  was  upon  his  original  cause  of  action 
for  the  t<!»rt  in  maiming  him;  and  if  the  rail- 
road companies  were  liable  under  the  facts  of 
the  case,  they  could  not  defeat  that  liability 
by  pleading  and  proving  the  written  settle- 
ment as  a  release,  unless  they  showed  compli- 
ance with  its  terms." 

In  Clark  v.  Chicago  Great  Western  R.  Co. 
no  Ga.  452,  152  N.  W.  635,  wherein  it  ap- 
peared, that  the  plaintiff  had  been  paid  his 
customary  rate  of  compensation  since  the 
time  of  his  injury  and  had  received  employ- 
ment which  was  given  to  him  only  because  of 
the  execution  of  a  release  on  his  part,  it  was 
held  that  the  payment  and  employment  con- 
stituted a  sufficient  consideration  for  the  re- 
lease. 


V. 


STATE. 
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Grlniinal  La^r  —  Bill  of  Exoeptions  — > 
Estatyllthmeiit  after  Death  of  Judge. 

Where  a  murder  case  was  tried  August  25, 
1914,  and  the  bill  of  exceptions  was  indorsed 
"Presented"  on  November  21,  1914,  by  the 
presiding  judge,  who  died  January  3,  1915, 
without  signing  the  same  as  a  bill  of  excep- 
tions, and  it  was  stipulated  that  the  bill 
presented  truly  stated  the  points  for  decision, 
together  with  the  facts  in  the  case,  it  will  be 
established  on  motion. 

[See  2  R.  C.  L.'  tit.  Appeal  and  Error,  p. 
147.J 
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Coiuipiracy  —  Proof  by  Glrcnmstanoes. 

It  is  not  necessary  to  prove  a  conspiracy 
by  positive  evidence ;  but  its  existence  may  be 
inferred  from  circumstances  attendant  upon 
the  doing  of  the  act,  and  from  the  subsequent 
conduct  of  the  parties. 

[See  3  Am.  St.  Rep.  482.] 

Criminal  I<aw  —  ETidence  «-  AdmiMlona 
of  Accused. 

Declarations  by  defendant,  both  before  and 
after  the  commission  of  the  homicide  with 
which  he  is  charged,  tending  to  connect  him 
with  it,  are  admissible  as  evidence  against 
him. 

ETidence      Proonred      tkronsh      Dicta- 
phone. 

In  a  prosecution  for  murder,  testimony  of  a 
witness  that,  with  interruptions,  he  overheard 
a  conversation  through  a  detectaphone  in- 
stalled in  the  room  of  the  jail  where  the 
defendant  and  two  other  parties,  who  had 
been  jointly  indicted  for  the  murder,  were 
confined,  to  the  effect  that  defendant  asked 
one  of  the  other  parties  if  he  knew  what  a 
certain  named  person  had  done,  and  that  such 
other  party  replied  that  he  had  heard  that 
the  person  named  had  turned  state's  evidence, 
that  such  other  defendant  said  he  could  prove 
an  alibi  if  he  could  find  the  right  man,  that 
defendant  replied,  "They  all  know  I  was  up 
there  at  the  saloon,"  that  defendant  asked  the 
other  party  what  he  did  with  the  guns,  and 
why  he  did  not  get  the  father  of  the  deceased, 
and  was  told  that  the  guns  were  hid  under  a 
rail  fence  and  that  he  "had  to  leave  there  too 
quick,"  is  admissible,  when  accompanied  by 
the  witness'  exhibition  of  a  detectaphone  and 
his  explanation  of  its  operation. 

[See  note  at  end  of  this  case.] 

Declftrationa  of  Co-conspirator  —  Af- 
ter Crime  Committed. 

The  declarations  of  a  codefendant  and  al- 
leged conspirator,  together  with  his  manner 
and  appearance  after  the  homicide,  do  not 
constitute   evidence   against  defendant. 

[See  6  R.  C.  L.  tit.  Conspiracy,  p.  1089.] 

Hamtleaa    Error    •*    Immaterial     Evi- 
dence. 

Questions  to  and  answers  by  a  witness  are 
not  prejudicial  to  the  defendant,  where  they 
in  no  wise  tend  to  connect  defendant  with  the 
murder  charged. 

Appeal  --  Objections  Below  —  Admis- 
sion of  Evidence. 

Where  defendant  did  not  object  to  testi- 
mony offered  at  the  trial,  the  question  of  the 
competency  of  any  part  of  it  cannot  be  made 
for  the  first  time  on  appeal. 

Criminal    Law    —    ETidence    —    As    to 
Footprints  of  Anintal. 

In  a  trial  for  murder,  alleged  to  have  been 
committed  in  conspiracy  with  other  parties, 
evidence  that  witness  had  examined  mule 
tracks  in  the  woods  near  where  the  killing 
occurred,  that  they  were  fresh  shod  foot  im- 
pressions, showing  a  rough  calk  not  wedged 
at  the  end  as  usual,  and  that  he  saw  some  of 
the  tracks  of  the  mule  made  in  town  which 
were  the  same  as  those  seen  near  where  the 
killing  occurred,  and  that   the  mule  whose 


tracks  he  saw  in  town  was  brought  to  tho 
barn  by  one  of  the  alleged  conspirators,  is 
admissible. 

Same. 

In  such  prosecution,  where  a  witness  testl 
fled  that  he  saw  fresh  mule  tracks  in  ths 
woods  near  the  place  of  the  homicide,  and  stat- 
ed that  the  calk  of  one  shoe  waa  larger  than 
the  other,  and  that  he  afterwards  saw  a  mule 
in  town  driven  by  one  with  whom  defendant 
was  charged  to  have  been  in  conspiracy,  which 
was  the  mule  whose  tracks  he  had  examined, 
there  is  no  error  in  allowing  him  to  be  asked 
by  the  solicitor  what  was  the  measurement 
of  the  mule  track,  nor  in  permitting  an  an- 
swer that  the  track  witness  had  measured 
was  not  as  plain  as  where  he  found  it  out 
there,  that  he  could  not  get  the  exact  measure- 
ment of  the  heel,  but  the  length  of  it  was  the 
same. 

Appeal  —  RoTiew  of  Ezdnsion  of  Ques- 
tion —  Necessity  of  OiPer  of  Proof. 

In  a  trial  for  murder,  there  is  no  error 
in  sustaining  an  objection  to  defendant's  ques- 
tion to  a  witness,  "What  did  you  all  say?" 
since  the  question  is  too  general,  and  does 
not  disclose  that  the  answer  sought  to  be 
elicited  would  be  material,  and  since  the  de- 
fendant did  not  inform  the  court  what  was 
proposed  to  be  proved,  so  that  the  court  might 
see  whether  the  evidence  sought  was  proper. 

Appeal  from  Circuit  Court,  Cullman  coun- 
ty:    Speake,  Judge. 

Criminal  action.  Alpheus  Brindley  con- 
victed of  murder  and  appeals.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

F.  E.  8t.  John,  George  H,  Parker  and  Wil- 
liam H,  Btoddard  for  appellant. 

W.  L.  Martin  and  J.  P.  Mudd  for  appellee 

[44]  Thomas,  J. —  (1)  This  cause  was  sub- 
mitted on  motion  to  establish  a  bill  of  ex- 
ceptions and  on  the  merits.  The  record  in- 
forms us  that  the  case  was  tried  on  the  25th 
day  of  August,  1914:  that  the  bill  of  excep- 
tions was  indorsed,  "Presented,"  on  November 
21,  1914,  by  Hon.  D.  W.  Speake,  the  presiding 
judge;  and  that  Judge  Speake  died  on  the 
3d  day  of  January,  1915,  after  failing  to 
sign  the  same  as  a  bill  of  exceptions.  An 
agreement  was  incorporated  in  the  i^ecord  of 
the  case,  signed  by  the  Attorney  General  of 
the  state  of  Alabama  and  the  solicitor  of  the 
eight  judicial  circuit  of  Alabama,  [45]  and 
by  George  H.  Parker  as  attorney  for  the  de- 
fendant, stipulating  to  the  effect  that  the 
said  document,  purporting  to  be  a  bill  of  ex- 
ceptions, and  now  presented  to  the  Supreme 
Court  to  be  established  as  such,  correctly  and 
truly  states  the  points  for  decision,  together 
with  the  facts  in  said  cause. 

Appellant's  motion  to  establish  his  bill  of 
exceptions  is  granted,  and  the  cause  will  be 
heard  on  its  merits. 


BRINDLEY  ▼.  STATE. 

19S  Ala.  43. 


179 


The  appellant,  Alpheus  Brindley,  was  tried 
for  murder  in  the  first  degree  in  the  circuit 
eourt  of  Cullman  county,  Ala.,  and  was  con- 
victed and  sentenced  to  the  penitentiary  for 
life.     Appellant   was    indicted    jointly    with 
Clyde  Patterson  and  John  W.  Patterson  for 
the  killing  of  Robert  Miller,  by  shooting  him 
with  a  gun.     Severance  was  demanded,  and 
granted,  and  the  two  Pattersons  were  tried 
and  convicted,  and  sentenced  to  the  peniten- 
tiary for  lif*. — ^Patterson  v.  State,  191  Ala. 
16,  Ann.  Cas.  1916C  968,  67  So.  997.    On  the 
trial   of  appellant,   Brindley,   the   testimony 
for  the  state  tended  to  show  that  on  Monday, 
the  20th   of   July,    1913,   the   deceased.    Bob 
Miller,  his  father.  Mack  Miller,  and  his  kins- 
man, Rube  Carter,  came  from  their  home  in- 
to the  town  of  Cullman,  arriving  in  the  morn- 
ing, and  that  they  departed  in  the  evening  in 
a  wagon;  that  Robert  Miller  and  his  father 
were  siting  on  the  wagon   seat,  and  Carter 
was  sittiiig  in  the  back  part  of  the  wagon; 
that  when   they    had   proceeded    about   two 
miles,  and  reached  a  point  where  the  road 
makes  a  sharp  curve  and  is  secluded  by  a 
dense  wood,  two  shots  were  fired  upon  them, 
killing  Robert  Miller  and  Rnbe  Carter.    Clyde 
and  John  Patterson  were  recognized,  standing 
with  guns  in  hand,  one  pulling  the  breach  of 
his  gun;  and  both  went  away  in  the  direction 
of  the  field  and  woods,  whence  their  tracks 
were  followed  to  the  road.    The  vicinity  where 
the  shooting  [46]   occurred  showed  prepara- 
tion   for    the   homicide,   and    buckshot   were 
taken  from  trees  along  the  line  of  fire,  and 
others,  from  the  bodies  of  the  deceased  men, 
of  the   same   kind   and   size.     The   evidence 
showed   strong  motive,   and   threats,  on   the 
part  of  the  defendant  Brindley  and  the  Pat- 
tersons, against  Miller. 

(2)  It  would  subserve  no  good  purpose' to 
set  out  the  evidence.  It  is  sufficient  to  say 
that  from  the  whole  evidence  a  cbnspiracy, 
on  the  part  of  Brindley  and  the  Pattersons, 
to  take  the  lives  of  the  Millers,  inav  be  in- 
ferred.  It  is  not  necessary  to  prove  a  con- 
spiracy by  positive  evidence,  but  its  existence 
may  be  inferred  from  circumstances  attend- 
ant upon  the  doing  of  the  act,  and  from  the 
conduct  of  the  parties  subsequent  to  its  com- 
mission.— Morris  v.  State,  146  Ala.  66,  41 
So.  274;  Buford  v.  State,  132  Ala.  6,  31  So. 
714;  Tanner  v.  State,  92  Ala.  1,  9  So.  613; 
Williams  V.  State,  81  Ala.  1,  1  So.  179,  60 
Am.  Rep.  133;  Martin  v.  State,  89  Ala.  115, 
8  So.  23,  18  Am.  St.  Rep.  91 ;  Gibson  v.  State, 
89  Ala.  121,  8  So.  98,  18  Am.  St.  Rep.  96; 
Klmore  v.  State,  110  Ala.  63,  20  So.  323; 
Evans  v.  State,  109  Ala.  11,  19  So.  535;  John- 
son V.  State,  29  Ala.  62,  66  Am.  Dec.  383; 
Seott  V.  State,  30  Ala.  503.  And  no  positive 
agreement  to  commit  the  crime  need  be 
nhown.—Marler  v.  State,  67  Ala.  55,  66,  42 
Am.  Rep.  96;  Jones  v.  State,  174  Ala.  63, 
57  So.  31. 


(3,  4)  The  testimony  of  witness  Wren  was 
that  he  overheard  defendant  Brindley,  after 
being  incarcerated  in  the  Jefferson  county 
jail,  ask  Patterson  if  he  knew  what  Grady 
Harris  had  done,  and  Patterson  said  in  reply 
that  he  heard  Harris  had  turned  state's  evi- 
dence; that  the  conversation  was  then  inter- 
rupted by  the  noise  of  a  hammer  on  a  build- 
ing near  by,  and  witness  then  heard  Patterson 
say  he  could  prove  an  alibi  if  he  could  [47] 
find  the  right  man,  and  Brindley  replied, 
**They  all  know  I  was  up  there  at  the  sa- 
loon;" that  there  was  another  space  of  time 
in  which  witness  could  not  hear  what  thev 
said,  after  which  witness  heard  Brindley  ask 
Patterson  what  he  did  with  the  guns,  and 
heard  Patterson  reply,  "They  are  all  right; 
they  won't  find  them;  they  hid  them  under  an 
old  rail  fence,"  and  that  witness  further 
heard  Brindley  ask  Patterson  why  he  did  not 
get  the  old  man,  and  Patterson  replied  that 
he  "had  to  leave  there  too  quick." 

Declarations  made  by  a  defendant,  both 
before  and  after  the  commission  of  the  homi- 
cide with  which  he  is  charged,'  tending  to 
connect  him  with  it,  are  admissible  as  evi- 
dence against  him. — Johnson  v.  State,  87  Ala. 
39,  6  So.  400.  The  witness  Wren  testified 
that  he  was  acquainted  with,  and  knew  the 
voices  of,  the  Pattersons  and  Brindley;  that 
he  heard  the  conversation  above  detailed 
through  a  "detectaphone,"  installed  in  the 
room  of  the  jail  where  the  defendant  and  the 
Pattersons  were  confined.  He  explained  how 
the  instrument  was  installed,  how  the  "re- 
ceiver was  imbeded  in  the  wall  of  the  cell 
where  the  defendant  and  the  Pattersons  were 
confined,  and  how  the  "transmitter"  was  sit- 
uated in  the  room  where  witness  was  listen- 
ing, and  how  the  two  instruments  were 
connected  by  electric  wiring  charged  by  bat- 
teries. The  detectaphone  was  shown  to  the 
jury,  and  explanation  was  made  to  them 
how  it  was  installed,  and  how  the  conversa- 
tion was  overheard. 

With  the  perfection,  and  widespread  use, 
in  modern  life,  of  devices  for  electro-telephon- 
ic communication,  by  means  of  which  direct 
communication  is  had  over  great  distances 
and  the  human  voice  understood  and  recog- 
nized, it  is  but  reasonable  to  assume  that 
the  explanations  of  the  witness,  of  the  device, 
and  the  exhibit  thereof,  [48]  were  within 
the  practical  comprehension  of  the  jury;  and 
it  was  therefore  competent  for  this  witness  to 
detail  to  the  jury  the  conversation  between 
defendant  and  the  others  accused,  and  to  ex- 
hibit to  the  jury  a  "detectaphone,"  explain- 
ing its  operation  to  them. — Western  Union 
Tel.  Co.  V.  Rowell,  153  Ala.  296,  314,  315,  45 
So.  73;  Western  Union  Tel.  Co.  v.  Saunders, 
164  Ala.  234,  51  So.  176,  137  Am.  St.  Rep. 
35.  Mr.  Wigmore,  in  his  work  on  Evidence 
(volume  1,  §  669),  discusses  the  admissibility 
of    authentical    information    by    telephone. — 
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S^llivan  v.  Kuykendall,  82  Ky.  487,  56  Am. 
Rep.  901;  Oskamp  v.  Gadsden,  35  Neb.  7, 
52  N.  W.  718,  17  L.R.A.  440,  37  Am.  St.  Rep. 
428;  Globe  Printing  Go.  v.  Stafal,  23  Mo.  App. 
451;  German  Sav.  Bank  v.  Citizens'  Nat. 
Bank,  101  la.  530,  70  N.  W.  769,  63  Am.  SU 
Rep.  399;  Wolfe  v.  Missouri  Pac.  R.  Co.  97 
Mo.  473, 11  S.  W.  49,  3  L.R.A.  539,  10  Am.  St. 
Rep.  331;  Brown  v.  Com.  76  Pa.  St.  319;  Peo- 
ple V.  Ward,  3  N.  Y.  Grim.  483.  In  Andrews 
V.  State,  33  Ohio  Cir.  Ct.  Rep.  564,  it  was  held 
that  experiments  made  by  the  inventor  and 
maker  of  a  different  dictagraph,  and  under 
different  circumstances,  from  that  used  to 
obtain  evidence  and  to  prove  the  crime  com- 
plained of,  are  properly  admissible  to  demon- 
strate the  construction  and  make  autoptic 
proference  of  the  scientific  principles  involved 
in  the  operation  thereof. — See  18  Am.  Dig. 
(Key-No.  Series)    p.  684,  first  column. 

The  question,  then,  is  not  a  new  one, 
though  it  is  presented  in  a  new  form. in  the 
*'detectaphone."  There  was  no  error  in  the 
admission  of  this  testimony. — ^Parker  v.  Rex 
14  C.  L.  R.  Austr.  681,  3  British  Rul. 
Cas,  68,  72;  Herlost  v.  Emporer,  7  Grim.  L. 
J.  406;  People  v.  Jennings,  262  111.  534,  96 
N.  E.  1077,  43  L.R.A.(N.S.)  1206;  Wharton, 
Grim.  Ev.  (8th  Ed.)  544;  1  Widmore,  Ev.  § 
795;  Rogers,  Expert  Test  (2d  ed.)  §  140; 
Jones,  Ev.  (2d  Ed.)  §  581. 

[49]  (5,  6)  There  was  no  prejudicial  error 
in  the  questions  to,  and  the  answers  by,  the 
witness  Clifton,  on  the  trial  of  the  defendant 
Brindley.  The  declarations  of  Clyde  Patter- 
son, together  with  his  manner  and  appear- 
ance, after  the  homicide,  did  not  constitute 
evidence  against  Brindley;  yet  from  a  care- 
ful consideration  of  the  two  questions  and 
answers,  they  were  not  hurtful  to  the  defend- 
ant, for  they  in  no  wise  tended  to  connect 
Brindley  with  the  crime. 

(7,  8)  It  is  next  insisted  by  appellant  that 
the  court  committed  error  in  allowing  witness 
Sparks  to  testify  to  the  measurement  of  the 
mule  tracks  near  Byer's  Opera  House  in 
Cullman.  From  an  examination  of  the  testi- 
mony of  the  witnesses,  we  find  that  the  wit- 
ness was  allowed  to  state  that  he  made  an 
examination  of  some  mule  tracks  in  the 
woods  a  short  distance  from  where  the  kill- 
ing occurred,  and  that  there  was  a  peculiarity 
about  th^se  tracks ;  that  they  were  fresh  shod 
foot  impressions,  showing  a  rough  calk — not 
wedged  at  the  end  as  usual ;  that  he .  saw 
some  of  the  tracks  of  the  mule  made  in  town, 
and  that  the  tracks  in  town  where  the  tracks 
witness  saw  put  there,  showing  a  rough, 
peculiar  calk  like  the  ones  out  there;  that  the 
mule  whose  tracks  he  saw  in  town  was 
brought  to  the  barn  by  Clyde  Patterson.  Th© 
defendant  did  not  abject  to  this  testimony, 
and  the  question  of  the  competency  of  any 
part  of  it  cannot  now  be  made  for  the  first 


time  on  appeal.  Witness  Sparks  gave  the 
facts  and  peculiarities  of  correspondence  or 
identity,  and  it  was  for  the  jury  to  find 
whether  the  mule  driven  by  Patterson  that 
evening  or  the  next  day  in  Cullman  was  the 
mule  drawing  the  buggy  in  the  woods  near 
the  scene  of  the  homicide. — ^Livingston  t. 
State,  105  Ala.  127,  16  So.  801. 

[50]  (9)  The  witness  Connally  testified  to 
the  fresh  buggy  tracks  and  mule  tracks  in 
the  woods  near  the  scene  of  the  homicide, 
stating  the  peculiarity  about  the  mule 
tracks — ^that  the  calk  of  one  shoe  was  larger 
than  the  other — and,  without  objection,  was- 
allowed  to  state  that  he  afterwards  saw  a 
mule  in  Cullman,  driven  by  Clyde  Patterson^ 
and  that  it  was  the  mule  whose  tracks  were 
examined  by  Sparks  and  Bigger s,  and  that 
the  track  of  Patterson's  mule  had  a  large 
calk  on  one  of  the  shoes. 

There  was  no  error  in  allowing  the  question 
to  be  asked  by  the. solicitor,  "What  was  the 
measurement  of  that  mule  track  V*  nor  in  per- 
mitting the  answer,  by  the  witness,  "The 
track  that  I  measured  was  not  as  plain  aa 
where  we  found  it  out  there;  I  could  not  get 
the  exact  measurement  of  the  heel,  but  the 
length  was  the  same.''  .This  answer  waa 
competent  to  go  to  the  jury,  for  what  it  waa 
worth,  in  connection  with  what  witnesses  had 
testified  as  to  thi^  similarity  of  the  mule 
tracks,  in  the  woods,  near  the  scene  of  the 
murder,  to  the  tracks  in  ChiUman  made  by 
Clyde  Patterson's  mule. — Pope  v..  State,  174 
Ala.  63,  79,  57  So.  245;  FuUer  v.  State,  UT 
Ala.  36,  23  So.  688;  Bushby  v.  State,  77  Ala. 
66;  Gilmore  v.  State,  99  41a.  154,  13  So. 
536. 

(10)  There  was  no  error  in  sustaining  the 
objection  to  defendant's  question  to  witnesa 
Patterson,  "What  did  you  all  say?"  The 
question  was  too  general.  It  did  not,  disclose 
that  the  answer  sought  to  be  elicited  would  be 
material.  The  question  was  not  c^nswered, 
ax^d  it  is  not  made  to  appear  what  the  answer 
would  have  been.  When  a  question  is  so- 
general  that  an  answer  cannot  be  said  to  be 
prima  facie  admissible,  the  party  is  required 
to  inform  the  court  what  is  proposed  to  be 
{51]  proved,  so  that  the  court  may  see 
whether  the  evidence  sought  tq  be  elicited  ia 
proper.  The  question  in  this  case  was  sus- 
ceptible of  an  answer  that  would  have  been 
wholly  immaterial,  and  the  court  was  not  in- 
formed of  its  materiality. — ^Birmingham  R. 
etc,  Co.  V.  Barrett,  179  Ala,  285-291,  60  So. 
262,  and  authorities  there  collected.  The 
question,  "What  else  was  said  in  that  con- 
nection?" in  Drake  v.  State,  110  Ala.  9,  20- 
So.  450,  cited  by  appellant's  counsel,  dis- 
closed on  its  face  that ,  competent  testimony 
was  sought  to  be  elicited  "in  connection"  with 
the  other  testimony  before  the  jury,  explan- 
atory   of   the    threat   proved   by   the    state 
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Here  the  witness  may  have  made  answer  to 
the  question  any  immaterial  conversation 
that  may  have  taken  place  hetween  the  men 
in  prison. 

It  follows  from  what  we  have  said  that  no 
prejudicial  error  was  committed  on  the  trial 
of  the  cause.    The  case  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Sommer- 
▼ille,  JJ.,  concur. 

Rehearing  denied  June  30,  1915. 


NOTE. 

JlLdmisaibility     of     Svldeaee     ReeeiTed 
^Krovch   Detectaphoine   or   Diotas'Aph. 

The  reported  case  holds  that  testimony  as 
to  a  conversation  heard  by  the  witness 
through  a  "detectaphone"  is  admissible.  This 
■holding  finds  support  in  cases  from  other 
jurisdictions  in  which  evidence  obtained  by 
the  witness  through  a  dictagraph  has  been 
received  without  question  as  to  its  ad- 
missibility. People  V.  Eng  Hing,  212  N.  Y. 
373,  106  N.  E.  96;  Andrews  v.  State,  33  Ohio 
Cir.  Ct.  Rep.  584.  In  People  v.  Eng  Hing, 
supra,  the  affidavit  of  stenographers,  setting 
forth  conversations  heard  through  a  dicta- 
graph, were  submitted  to  the  court  of  appeals 
on  a  motion  for  a  new  trial. 
•  In  People  v.  Martin,  91  Misc.  107,  154  N 
Y.  S.  324,  conditions  appeared  which  ren- 
dered the  evidence  offered  inadmissible.  In 
that  case  the  court  said:  "After  the  ar- 
raignment of  the  defendant  and  while  he  was 
out  on  bail  pending  action  by  the  grand  jury, 
Scharfenburg  and  the  defendant  applied  to 
Scharfenburg's  mother  for  aid.  They  were 
referred  to  the  mother's  attorney  and  Martin 
went  by  appointment  to  the  office  of  the  at- 
torney. A  dictagraph  had  a  few  days  previ- 
ously been  installed  in  the  office  of  the  at- 
torney, and  at  a  preconcerted  signal  given  by 
the  attorney  to  his  stenographer  in  an  ad- 
jacent room  she  took  down  stenographically  a 
portion  of  the  conversation  as  she  heard  it 
over  the  dictagraph  between  the  attorney  and 
the  defendant  and  transcribed  her  selected 
and  incomplete  notes  of  such  report.  The 
stenographer  was  not  in  the  room  where  the 
defendant  was;  she  had  never  seen  him  be- 
fore that  time  and  she  did  not  know  or  recog- 
nize his  voice.  She  was  not  called  as  a  wit- 
ness to  testify  to  statements  made  in  her 
presence  by  the  defendant,  but  her  transcrip- 
tion of  the  incomplete  notes  which  she  had 
taken  from  the  dictagraph  was  received  in 
evidence  against  the  defendant  as  primary  or 
independent  evidence  of  his  admissions  and 
not  to  contradict  the  defendant  upon  his 
cross-examination,  nor  as  an  aid  to  the 
recollection  of  a  witness  to  a  conversation 


which  she  had  heard.  It  is  claimed  that  this 
was  error,  and  I  think  it  was,  whether  the 
interview  between  the  attorney  and  the  de- 
fendant who  was  seeking  his  aid  be  or  be  not 
regarded  as  privileged,  aa  is  the  claim  of  the 
defendant." 

Where  evidence  obtained  through  a  dicta- 
graph, is  received,  an  explanation  of  the 
transmitting  instrument  may  be  made  to  the 
jury.  Andrews  v.  State,  33  Ohio  Cir.  Ct. 
Rep.  564.  And  eee  the  reported  case.  In 
Andrews  y.  State,  supra,  the  court  said: 
"This  witness  testified  that  he  was  the  in- 
ventor of  the  dictagraph.  He  described  it 
as  an  instrument  that  is  supersensitive  as 
to  sound;  that  it  would  take  up  a  minute 
sound,  magnify  it  and  make  what  would 
otherwise  be  an  inaudible  sound,  audible.  He 
testified  at  considerable  length  as  to  the 
construction  of  the  dictagraph  and  the 
scientific  principle  involved  in  its  operation, 
and  on  request  of  the  prosecuting  attorney 
that  permission  be  given  to  make  an  autoptic 
profference  of  the  scientific  principal  involved 
in  the  dictagraph  before  the  jury,  the  wit- 
ness was  permitted  to  make  the  experiment  or 
demonstration  complained  of.  Since  the 
dictagraph  is  an  instrument  of  recent  inven- 
tion, and  the  scientific  principle  on  which 
it  operates  but  little  understood,  it  was 
proper  for  the  state  to  have  the  instrument 
explained  and  the  principle  on  which  it  oper- 
ates demonstrated.  This  could  be  done  with 
an  instrument  different  than  the  one  used  in 
the  alleged  detection  of  the  plaintiff  in  error 
as  well  as  with  that  one,  and  we  are  of  opin- 
ion that  the  court  committed  no  error  in 
permitting  the  witness  to  explain,  by  actual 
demonstration,  the  scientific  principle  on 
which  the  instrument  operates." 
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Public  Serrieo  Commiasioiia  —  Revlow 
of  Statute  Oreatlns. 

A  court  authorized  to  hear  an  appeal  from 
a  public  service  commissioner  "upon  any 
question  involving  the  jurisdiction  of  the  coni- 
mission"  cannot  on  such  an  appeal  deter- 
mine whether  the  act  creating  the  commission 
is  valid.      (By  divided  court.) 
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Eleetrolysifl  —  Power  of  Pnblie  Semrico 
Commiaaion  to  Resi&late. 

A  public  service  commissioner  may  require 
a  street  railway  company  to  prevent  an  escape 
of  electricity  from  its  rails  whereby  water 
pipes  are  injured  by  electrolysis.  ( By  divided 
court. ) 

[See  note  at  end  of  this  case.] 

Same. 

The  power  to  require  a  street  railway  com- 
pany to  prevent  the  escape  of  electricity  from 
its  rails  is  not  aflfected  by  the  fact  that  it 
has  charter  authority  to  break  the  surface 
of  the  street  and  lay  its  rails  or  by  the  fact 
that  it  is  free  from  negligence.  (By  divided 
court.) 

[See  note  at  end  of  this  case.] 

Appeal  from  two  orders  of  Public  Utilities 
Commissioner.  The  material  facts  are  stated 
in  the  opinions.    Appeal  dismissed. 

J.  H.  Munson,  K.C,  E.  Anderson^  K.C.j  and 
n.  H,  Laifd,  K.C,  for  Winnipeg  Electric 
Hallway  Company. 

Hon.  A.  B.  Hudson  J  K.C,  for  Crown. 

J.  B.  Hugg  for  Utilities  Commissioner. 

T.  A.  Hunt,  K.C,  for  City  of  Winnipeg. 

[10]  Howell,  C.J.M.— The  Winnipeg  Elec- 
tric Railway  Company  (which  I  shall  here- 
after refer  to  as  the  Company)  operate  on  the 
streets  of  the  City  of  W^innipeg  (which  I  shall 
hereafter  refer  to  as  the  City)  a  street  rail- 
way the  motive  power  of  which  is  electricity 
conveyed  to  the  cars  by  the  over-head  trolley 
system.  The  authority  to  do  this  work  is 
given  by  the  Liegislature  of  Manitoba,  which 
ratified  a  by-law  of  the  City  and  an  agree- 
ment between  the  City  and  the  Company  set 
forth  in  55  Vict.  ch.  56,  and  the  schedule 
thereto. 

Tlie  City  operates  a  waterworks  system 
requiring  iron  pipes  which  are  placed  in  the 
streets  some  distance  below  the  surface,  and 
thus  the  City  also  uses  portions  below  the 
surface  of  the  same  streets  occupied  and  used 
on  the  surface  by  the  Company. 

To  operate  the  cars  the  electric  current  is 
carried  by  the  trolley  wire  at  high  voltage 
to  the  top  of  the  car  and  then  through  the 
motor  to  the  wheels,  and  then  to  the  rail, 
where,  as  a  negative  or  return  current  at  low 
voltage,  it  follows  the  rail  back  to  the  power 
house,  and  thus  completes  the  circuit  without 
which  the  electric  power  would  not  be  avail- 
able. To  keep  this  negative  current  to  a 
greater  extent  intact,  the  Company,  after  a 
time,  connected  the  ends  of  the  rails  with 
copper  devices,  and  sometimes  at  the  request 
of  the  City,  the  other  schemes  or  methods 
were  taken. 

Apparently,  through  the  want  of  complete 
conductivity,  some  of  the  current  escapes  from 
or  leaves  the  rails  and,  conducted  by  the  moist 


earth,  reaches  the  iron  water  pipe  of  the 
City,  and,  by  electrolysis,  it  does  great  dam- 
age. X  gather  from  the  evidence  that  owing 
to  the  high  voltage  brought  into  the  City  by 
the  Company  since  they  commenced  using 
their  water  power,  and  owing  to  the  great 
area  which  is  now  covered  by  their  railway, 
this  evil  has  greatly  increased  and  to  endea- 
vour to  control  and  prevent  the  escape  of 
this  current  the  order  complained  of  was 
made. 

The  soil  and  freehold  of  the  streets  in  the 
City  are  vested  in  His  Majesty  for  the  use  of 
the  Province,  but  the  possession  [11]  of  the 
streets  is  vested  in  the  City.  Sec.  721  of  The 
City  Charter,  1  &  2  Edw.  VII,  ch.  77,  ifl  as 
follows : 

"721.  No  encroachment  or  nuisance  what- 
ever shall  be  made  or  left  by  any  person 
in  or  on  any  roads  or  public  highways  under 
penalty  of  a  fine  not  exceeding  the  sum  of 
twenty  dollars." 

Sec.  878  authorizes  the  City  to  excavate  for 
and  lay  down  water  pipes  in  and  upon  the 
streets  and,  in  its  language,  "to  repair,  cut 
and  dig  up  if  necessary,  and  to  lay  down  the 
said  pipes  .  .  .  through,  over  or  under 
the  public  ways,  streets,  street  railways,  lanes 
or  other  passages  of  the  City." 

The  Company  alone  at  the  passage  of  this 
Act  operated  and  had  a  right  to  operate,  and 
it  alone  now  operates,  a  street  railway  in  the 
City,  and  this  legislation,  therefore,  applies 
to  it.  Sec.  900  of  the  Act  gives  the  City 
power  to  bring  an  action  for  any  injury  or 
damage  done  to  the  water  pipes. 

It  is  to  be  kept  in  mind  that  all  this  leg- 
islation, except  sees.  878  and  900,  was  in 
force  and  applied  to  the  City  through  The 
Municipal  Act  before  the  City  procured  a 
special  charter,  and  was  the  law  before  and 
at  the  time  of  the  enactment  authorizing  the 
Company  to  use  the  streets  above  mentioned. 

Damages  caused  by  escape  of  this  current 
from  the  rails  is  not  a  new  matter;  it  waa 
considered  more  than  25  years  ago  in  the 
United  States  in  the  case  of  Cumberland  Tele- 
phone, etc.  Co.  V.  United  Electric  R.  C^.  42 
Fed.  273.  A  case  similar  to  this  one 
between  a  waterworks  company  and  an  elec- 
tric railway  company  was  commenced  in  tlie 
United  States  in  1898,  and  after  varioua 
reports  and  decisions  it  was  decided  in  1910 
and  is  reported  as  Peoria  Waterworks  Co.  v. 
Peoria  R.  Co.  181  Fed.  990. 

The  case  is  most  instructive  on  the  ques- 
tions of  fact  in  this  matter  and  at  length 
describes  how  this  negative  current  has  a 
tendency  to  leave  the  rails  and  to  enter  the 
iron  water  pipes.  In  that  case,  as  here,  the 
Company  was  authorized  to  operate  their  road 
by  electricity,  and  there,  as  here,  the  single 
trolley  system  was  used  and  tlie  rails  with 
copper  connections  were  used  to  complete  the 
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electric  current  and,  as  in  thia  case,  portions 
of  the  negative  current  left  the  rails  and  en- 
tered the  water  pipes  to  the  great  damage  of 
the  latter.  In  the  Act  permitting  that  Com- 
pany to  operate  its  street  railway  there  are 
two  clauses,  as  follows: 

'*Sec.  2.  Said  company  shall  operate  said 
railway  and  propel  its  cars  by  electric 
motive  power  and  not  otherwise. 

'*Sec.  22.  Said  Central  Railway  Company 
shall  be  liable  for  and  pay  to  the  persons, 
companies  or  corporations  injured,  all  dam- 
ages which  may  result  from  the  passage  of 
this  ordinance  or  from  carelessness,  negli- 
gence or  misconduct  of  said  company  or  any 
agent  or  servant  of  said  company  in  the  opera- 
tion of  said  railway  or  railways  which  it  may 
build,  own,  lease  or  control/' 

[12]  Sec.  18  of  the  City  by-law,  part  of  the 
Schedule  to  The  Company's  Act,  is  as  fol- 
lows : 

'The  applicants  shall  be  liable  for  and 
shall  indemnify  the  City  against  all  dam- 
ages arising  out  of  the  construction  or  operat- 
ing of  their  railways." 

In  considering  this  clause  it  would  be  well 
also  to  keep  in  mind  sec.  721  of  The  City 
C'harter  above  quoted. 

In  the  American  case  last  above  referred 
to,  the  Company  was  enjoined  from  continuing 
the  injury. 

The  case  of  Eastern,  etc.  Tel.  Co.  v.  Cape 
Town  Tramways  Co.*s  [1902]  A.  C.  (Eng.) 
.381,  71  L.  J.  P.  C.  122,  decides  that  the 
etscape  of  electricity  from  the  rails  of  a 
street  railway  may  create  such  an  injury  or 
disturbance  to  others  that  the  rules  in  Ry- 
lands  v.  Fletcher,  L.  R.  3  H.  L.  (Eng.)  330, 
.37  L.  J.  Exch.  161,  would  apply;  but  in  that 
case  the  rules  in  Rylands  v.  Fletcher  were  not 
applied  to  that  part  of  the  defendant's  lines 
operated  imder  statute,  because,  by  their 
agreement  with  the  town,  they  were  in  express 
terms  permitted  to  use  the  rails  to  return 
the  negative  current. 

The  Company  claim  that  under  the  by-law 
and  agreemoit  with  the  City  and  their  Act 
they  are  similarly  protected.  The  by-law 
contains  the  following  clauses: 

**2  (a).  The  construction  of  any  line  of 
railway  on  any  street  or  highway,  shall  not 
be  commenced  until  a  plan  thereof  showing 
the  location  on  street,  position  and  style  of 
the  track,  road-bed,  rails,  poles,  wires  and 
all  other  appliances  shall  hav6  been  submitted 
to  and  approved  by  the  City  Engineer. 

"3  (a).  The  overhead  or  trolley  system  of 
electricity  w  to  be  adopted. 

"(a.  1).  All  poles  erected  shall  be  of  such 
size,  height  and  material,  and  shall  be  placed 
at  such  distances  apart  on  the  boulevards  or 
streets  as  shall  be  designated  by  the  City 
Engineer  and  shall  be  erected,  and  said  wire 
Strang  tliereon,   under  the   supervision   and 


subject  to  the  inspection  of  the  City  Engineer, 
who  may  give  directions  as  to  the  same  irom. 
time  to  time,  and  shall  be  built  so  as  to  inter- 
fere as  little  as  practicable  with  all  other 
public  uses  of  said  streets,  and  both  material 
and  workmanship  shall  be  of  an  approved 
class  and  kind.  Trolley  wires  must  be  sup- 
ported from  poles  on  sides  of  streets,  unless 
otherwise  decided  by  Council,  and  the  City 
will  assist  the  Company,  by  taking  such  pro- 
ceedings as  shall  not  involve  expense  or  cost 
to  the  City,  as  may  be  necessary  and  expedi- 
ent in  securing  any  requisite  elevation  of  all 
wires,  telephone  or  otherwise,  so  as  to  facili- 
tate the  operation  of  the  Company's  system 
by  electricity. 

"(a.  2).  The  location  on  streets,  the  posi- 
tion and  style  of  the  track,  road-bed,  rails 
poles,  wires  and  all  other  appliances  shall  con- 
form to  and  agree  with  the  plans  approved 
by  the  Engineer." 

In  discussing  the  rights  of  the  Company  it 
seems  to  me  the  matter  can  well  be  divided 
into  two  parts, — 

1st.  Aside  from  the  question  of  negligence, 
is  the  Company  liable  for  damages  caused  by 
them  because  of  their  bringing  on  their  prop- 
erty this  dangerous  element  ?  and 

[13]  2nd.  Are  they  negligent  in  their  man- 
ner of  carrying  on  this  work? 

Now,  as  to  the  first  question:  by  sec.  18 
of  the  by-law  above  quoted,  the  Company  is 
to  be  liable  for  all  damages  arising  out  of 
the  operating  of  the  railways;  and  sec.  721 
of  The  City  Charter,  above  quoted,  creates 
a  liability  for  a  nuisance  made  on  the  high- 
way. 

In  Shelfer  v.  London  Electric  Lighting  Co. 
[1895]  1  Ch.  (Eng.)  287,  64  L.  J.  Ch.  216, 
the  electric  light  company  was  empowered  to 
operate  in  the  City  by  electric  plant;  but 
their  authority  had  in  it  this  clause: 

^'Nothing  in  this  order  shall  exonerate  the 
undertakers  from  any  indictment,  action  or 
other  proceeding  for  nuisance  in  Uie  event  of 
any  nuisance  being  caused  by  them;"  and  I 
gather  from  the  judgment  of  Lord  Halsbury 
that  he  thinks  them  liable  apart  from  the 
question  of  negligence. 

In  Mid  wood  v.  Manchester  Corp.  [1905]  2 
K.  B.  (Eng.)  597,  74  L.  J.  K.  B.  884,  the 
defendant,  the  City  of  Manchester,  was  au- 
thorized and  empowered  to  lay  down  below 
the  surface  in  the  streets  cables  to  conduct 
electric  energy  to  various  parts  of  the  City 
for  lighting  and  other  purposes.  The  Board 
of  Trade  order  authorising  this  work  con- 
tained the  following  two  orders: 

''Clause  67  of  the  order  was  as  follows: 
'The  undertakers  shall  be  answerable  for  all 
accidents,  damages,  and  injuries  happening 
through  the  act  or  default  of  the  undertakers, 
or  of  any  person  in  their  employment,  by 
reason,  of  or  in  consequence  of  any  of  the 
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undertakers'  works,  and  shall  save  harmless 
all  authorities,  bodies,  and  persons  by  whom 
any  street  is  repairable,  and  all  other  au- 
thorities, companies,  and  bodies,  collectively 
and  individually,  and  their  officers  and  serv- 
ants, from  all  damages  and  costs  in  respect 
of  such  accidents,  damages,  and  injuries.' 
Clause  70  of  the  order  \*^as  as  follows :  'Noth- 
ing iii  this  order  shall  exonerate  the  under- 
takers from  any  indictment,  action,  or  other 
proceeding  for  nuisance  in  the  event  of  any 
nuisance  being  caused  by  them.' " 

At  p.  607  the  Master  of  the  Rolls,  after 
referring  to  the  Shelfer  Case,  says: 

"It  seems  to  me  that  that  case  is  really  on 
all-fours  in  point  of  principle  with  the  pres- 
ent, and  that  by  reason  of  the  provision  of 
clause  70  of  the  order  what  clearly  amounted 
to  a  nuisance  is  unprotected,  and  therefore 
the  defendants  are  liable  to  make  good  the 
damage  occasioned  to  the  plaintiffs,  apart 
from  any  question  of  negligence.  That  is  suf- 
ficient to  decide  the  case." 

Romer,  L.J.,  at  p.  609,  uses  the  following 
language : 

"I  agree  that  by  the  order  certain  works 
are  expressly  authorized  to  be  done  by  the 
defendants,  and,  therefore,  as  regards  those 
works.  It  may  properly  be  said  that^  upon  the 
true  construction  of  the  order,  they  could  not 
be  treated  as  being  in  themselves  a  nuisance 
under  clause  70.  For  example,  express  power 
is  given  to  break  up  the  streets  for  the  pur- 
pose of  laying  mains,  to  lay  mains,  and  to 
send  electricity  along  them;  but  there  is  no 
authority,  either  expressly,  or  I  think  implied- 
ly, given  to  the  defendants  by  the  order  au- 
tiiorizing  [14]  them  to  allow  a  leakage  of 
electricity  from  their  mains  so  as  to  cause 
an  explosion,  or  to  injure  the  property  of 
the  plaintiffs  in  the  way  in  which  they  have 
injured  it.  That  being  so,  there  is  in  my 
opinion  an  end  of  the  ca«e." 

The  case  of  Charing  Cross,  etc.  Electricity 
Supply  Co.  v.  London  Hydraulic  Power  Co. 
[1913]  3  K.  B.  (Eng.)  442,  83  L.  J.  K.  B. 
116,  and  in  appeal  [1914]  3  K.  B.  (Eng.) 
772,  83  L.  J.  K.  B.  1352,  discusses  this  sub- 
ject. There  the  defendants,  a  waterworks 
company,  were  authorized  to  lay  down  water 
pipes  below  the  surface  in  the  streets  and  the 
plaintiffs,  an  electric  light  company,  were 
authorized  to  lay  down  electric  cables  in  the 
streets  below  the  surface.  The  Act  authoriz- 
ing the  defendants  to  do  their  work  contained 
this  clause: 

'^Nothing  in  this  Act  shall  exempt  the  com- 
pany from  any  indictment,  suit,  action  or 
other  proceeding  at  law  or  in  equity  in  respect 
of  any  nuisance  caused  by  them." 

Apparently  without  any  neglect  the  defend- 
ants' water  pipe  burst  aiid  injured  the  plain- 
tiffs' cable — it  was  indeed  found  as  a  fact  that 
the  defendants  were  not  negligent.    It  appears 


that  the  defendant  company  occupied  the 
streets  with  their  water  pipes  before  the 
plaintiffs  did  any  work.  Lord  Sumner,  at  p. 
781,  states  one  of  the  arguments  of  the  defend- 
ants in  these  words: 

''We  got  there  first  and  the  plaintiffs  came 
with  their  cables  afterwards,  and  they  must 
therefore  take  the  place  as  they  find  it;  one 
of  the  ways  in  which  that  place  may  be  dan- 
gerous is  the  presence  of  our  mains,  and, 
unless  there  is  negligence,  they  cannot  re- 
cover," 

The  Court  held  that  the  defendants  were 
liable  on  the  principles  of  Rylands  v.  Fletch- 
er, supra,  and  that  the  question  of  negligence 
did  not  arise.  They  brought  upon  the  prem- 
ises a  dangerous  element,  and  if  it  escaped 
they  must  pay  damages. 

The  Court  also  held  that  although  the 
waterworks  company  got  their  rights  and  oc- 
cupied the  ground  before  the  plaintiffs  yet 
they  were  liable,  as  the  plaintiffs  were  en- 
titled to  assume  that  although  the  defendants 
were  entitled  to  excavate  and  lay  down  their 
water  pipes,  they  were  not  beyond  this  act 
to  permit  any  nuisance  in  the  operation  of 
the  works. 

In  the  cases  above  reviewed  it  was  contend- 
ed that  as  the  Company  was  authorized  to 
do  the  work,  all  damages  and  nuisances  which 
were  caused  by  construction  and  operation 
they  were,  by  implication  of  law,  protected 
against,  on  the  principles  laid  down  on  this 
subject  in  Railway  cases;  but  the  above  quo- 
tation from  the  Midwood  Case  shows  how 
closely  this  principle  is  applied. 

The  case  of  Vandry  v.  Quebec  R.  etc.  Co. 
53  Can.  Sup.  Ct.  72,  touches  points  akin  to 
this  case.  However,  Sir  Louis  Davies  in  that 
case  held  that  clause  creating  liability  for 
damages  did  not  apply  [16]  to  the  accident, 
and  I  think  tlie  same  may  be  said  as  to  the 
judgment  of  Mr.  Justice  Duff.  The  other 
judges  decided  the  case  on  the  construction 
of  The  Quebec  Code. 

When  in  1892  the  Legislature  granted  the 
Company  its  rights,  I  assume  it  was  known 
by  all  that  a  new,  dangerous  and  to  some  ex- 
tent experimental  force  was  to  be  used  and 
that  some  limitation  should  be  put  upon  the 
Company  to  protect  the  rights  of  others.  A 
system  of  waterworks  then  existed  in  Winni- 
peg, owned  by  a  company  and  constructed 
and  operated  just  as  that  of  the  City  is  now 
constructed  and  operated,  and  these  works 
are  now  owned  and  operated  by  the  City  as 
part  of  their  system. 

The  Company  were  by  their  Act  and  agree- 
ment authorized  to  enter  upon  the  streets 
and  break  up  the  surface  and  put  in  ties  to 
support  the  rails  and  lay  rails  with  switches 
and  erect  poles  and  string  wires.  To  do  this 
they  might  disturb  a  foot  in  depth  of  the 
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streets  and  deeper  where  excavation  is  re- 
quired for  the  poles,  and  in  doing  this  work 
expressly  authorized,  it  seems  to  me  the  Com- 
pany can  only  be  liable  for  negligence. 

To  the  extent  of  the  powers  expressly  or 
by  necessary  implication  given  by  the  Act  to 
the  Company,  sec.  721  must  be  considered  as 
amended,  but  only  to  that  extent,  and  the 
damages  referred  to  in  sec.  18  of  the  by-law 
caused  by  the  works  thus  expressly  author- 
ized, it  seems  to  me,  the  Company  would  be 
protected  against  unless,  of  course,  they  are 
negligent. 

I  think  I  am  safe  in  assuming  that  the 
legislature,  the  Company  and  the  City  of- 
ficials, when  the  Act  and  the  by-law  were 
passed,  had  no  thought  or  idea  as  to  straying 
away  of  the  return  electric  current  and  as  to 
the  damages  which  might  arise  from  electroly- 
sis. If  the  work  had  not  since  then  been 
greatly  extended  by  extending  the  lines  of 
railway  in  all  parts  of  the  City  and  away 
beyond  the  City  boundary,  and  by  vastly  in- 
creasing the  voltage  from  the  Company's 
hydraulic  works,  there  probably  even  now 
would  be  but  little  damage  from  such  stray 
currents.  If  the  parties  did  not  know  that 
the  negative  current  might  stray  away  and 
cause  a  great  damage  and  nuisance,  it  can 
scarcely  be  said  that  it  was  intended  that 
the  Company  should  be  granted  immunity 
from  this  daAiage.  On  the  contrary,  it  might 
well  be  said  that  sec.  18  was  put  in  for  the 
very  purpose  of  providing  for  unknown  dan- 
gers, and  sec.  721  of  The  City  Charter  could 
not  have  been  intended  to  be  amended  so  as 
to  grant  a  right  to  commit  such  a  great  nui- 
sance not  then  in  contemplation  of  any  of  the 
parties. 

ri6]  The  defendants  claim,  however,  that 
they  complied  with  the  regulations  required 
by  sees.  2  and  3  of  the  by-law  above  set  forth, 
and  as  the  road  has  been  constructed  and  it 
is  not  shown  that  there  has  been  a  violation 
of  these  provisions  I  shall  assume  that  these 
niles  have  been  complied  with  and  that  the 
road  was  originally  constructed  with  the  ap- 
proval of  the  City  Engineer.  Even  so  con- 
structed the  Company  would  be  liable  to  a 
third  party  under  sec.  18,  but  they  contend 
that  having  constructed  the  works  as  abov6 
required  they  are  not  liable  for  damages  to 
the  City's  property  which  arise  from  the 
operation  of  the  road. 

Very  likely  owing  to  the  low  voltage  then 
in  u^e  and  the  limited  area  then  covered  by 
the  Company's  line  of  road  any  damages 
caused  by  electrolysis  to  the  water  pipes 
Were  nci^Iigible  and  extra  means  to  take  care 
of  the  negative  current  were  not  required- 
It  might  perhaps  be  urged  also  that  the 
engineer  was  only  given  power  to  supervise 
the  work  which  they  performed  and  that  he 
had  no  power  to  require  them  to  construct 


something  extra  or  to  more  carefully  conserve 
the  return  current. 

However,  it  seems  to  me  that  sec.  18  merely 
provides  that  having  constructed  the  road  as 
required  the  Company  are  liable  for  dam- 
ages. They  would  have  been  liable  for  this 
damage  if  the  old  Water  Works  Co.  still 
owned  the  water  pipes  and  on  the  principles 
above  discussed  they  are,  I  think,  still  liable 
for  damages  to  the  pipes  although  at  pres- 
ent owned  by  the  City.  The  Company  were 
to  construct  the  road  subject  to  the  super- 
vision of  a  public  official  and  when  so  con- 
structed they  were  to  be  liable  for  damages 
under  sec.  18,  and  I  see  no  reason  for  ex- 
cluding the  City  from  the  protection  of  the 
section. 

The  City  has  suffered  great  damage  from 
and  arising  out  of  the  operating  of  the  Com- 
pany's railway  within  sec.  18  of  the  by-law, 
and  this  damage  is  continuing,  and,  from  the 
evidence,  I  should  think  it  can  only  be  pre- 
vented by  the  Company  in  some  way  provid- 
ing a  better  means  for  the  return  of  the  nega- 
tive current,  and  for  these  damages  I  think 
the  Company  is  legally  liable  to  the  City.  If 
this  were  an  ordinary  action  begun  in  the 
Court,  I  would  think  an  injunction  should  be 
granted. 

Counsel  for  the  Company  very  strenuously 
urged  that  the  Legislature,  in  establishing  the 
Commission,  really  created  a  Court,  and  that 
the  Act  in  authorizing  the  appointment  of  a 
Commissioner  by  the  Lieutenant-Governor-in- 
Council  was  legislating  on  a  subject  wholly 
within  sec.  96  of  The  British  [17]  North 
America  Act,  and  therefore,  beyond  the  power 
of  the  Legislature,  and,  as  a  consequence,  the 
Commissioner  had  no  power  to  hear  this  mat- 
ter and  to  make  the  order  complained  of. 

The  statute  provides  that  when  a  Commis- 
sioner is  appointed  under  the  Act  and  has 
pursuant  to  the  Act  heard  a  case,  then,  sub- 
ject to  many  conditions,  an  appeal  can  be 
taken  to  this  Court.  Of  course  if  he  had 
been  appointed  by  the  Dominion  authorities 
there  could  be  no  appeal,  for  there  is  no 
power  of  appeal  given  against  any  such  order. 

The  Commissioner  appointed  by  the  local 
authorities  is  made  a  Court,  not  one  appoint- 
ed by  the  Dominion ;  and  if  there  is  an  appeal 
it  is  only  from  the  Commissioner  locally  ap- 
pointed. Tf  the  legislation  is  tiltra  virea  the 
order  of  the  Commissioner  is  of  no  force  and 
need  not  be  obeyed  and  could  be  so  declared 
by  the  Courts  of  this  province  in  the  ordi- 
nary way. 

Tlie  appeal  given  by  sec.  70  is  limited  to 
"any  question  involving  the  jurisdiction  of 
the  Commission,"  and  I  cannot  think  that 
the  Legislature  intended  thereby  to  give  this 
Court  in  this  peculiar  proceeding  special 
power  to  decide  whether  the  whole  genius  of 
the  Act  was  uUf%  vires. 
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I  think  this  question  is  not  open  to  decision 
in  this  appeal. 

Sec.  52  after  giving  very  full  and  wide 
powers  to  the  Commission,  contains  this 
clause : 

"And  shall  have  full  jurisdiction  to  hear 
and  determine  all  matters  whether  of  law  or 
of  fact." 

Sec.  69  of  the  Act  is  as  follows: 

"69.  The  decision  of  the  commission  upon 
any  question  of  fact  or  law  within  its  juris- 
diction, and  as  to  whether  any  company,  mu- 
nicipality or  person  is  or  is  not  a  party 
interested  within  the  meaning  of  this  Act, 
shall  be  hinding  and  conclusive  upon  all  com- 
panies and  persons  and  municipal  corpora- 
tions and  in  all  courts. 

"(2).  Tlie  commission  shall  have  exclusive 
jurisdiction  in  all  cases  and  in  respect  of  all 
matters  in  which  jurisdiction  is  conferred  on 
it  by  this  Act  or  by  any  other  Act,  and,  save 
as  herein  otherwise  provided,  no  order,  de- 
cision or  proceeding  of  the  commission  shall 
be  questioned  or  reviewed,  restrained  or  re- 
moved by  prohibition,  injunction,  certiorwri 
or  any  other  process  or  proceeding  in  any 
court,  even  when  the  question  of  its  juris- 
diction is  raised." 

It  seems  to  me  that  the  words  "save  as 
herein  otherwise  provided"  refer  only  to  this 
appeal  provided  for  by  sec.  70.  Sec.  70  au- 
thorizes this  appeal  as  follows: 

"An  appeal  shall  lie  to  the  Court  of  Appeal 
•  .  .  from  any  final  decision  of  the  com- 
mission upon  any  question  involving  the  ju- 
risdiction of  the  commission." 

Before  further  considering  these  sections 
it  is  well  to  refer  to  the  case  of  Toronto  R. 
Co.  v.  Toronto,  19  Ont.  L.  Rep.  396,  where 
[18]  Chief  Justice  Moss,  in  giving  the  judg- 
ment of  the  Court  of  Appeal,  at  p.  399,  states 
that  under  the  Ontario  Act  the  question  of 
law  alone  is  open  to  appeal  and  states  "there 
being  no  appeal  upon  any  question  of  fact,  6 
Ed.  VII,  ch.  31,  sees.  41  (3)  and  43  (2).'* 
Sub-sec.  3  of  sec.  41  of  that  statute  is  like  our 
sec.  69  above  quoted  except  that  it  leaves  out 
the  words  "or  law"  and  thus  in  Ontario  the 
facts  found  only  and  not  the  law  are  binding 
and  conclusive  in  all  courts.  Again,  sec.  43, 
sub-sec.  2  in  the  Ontario  Act  gives  a  right  of 
appeal  not  only  on  the  question  of  jurisdic- 
tion but  also  "upon  any  question  of  law"  and 
thus  gives  to  the  appellate  court  much  wider 
jurisdiction  in  these  matters  than  is  given 
here.  If  the  right  of  appeal  in  Ontario  had 
been  as  restricted  as  the  Act  in  question  here, 
T  think  there  would  have  been  no  such  decision 
in  Ontario. 

The  Act  applies  to  the  Company  and  the 
Commissioner  heard  evidence  and  reports  of 
electrical  experts  and  heard  counsel  for  the 
parties  and  made  a  full  and  clear  report  of 
his  findings  both  of  law  and  fact,  and  from 


this  finding  and  report,  and  the  order  made 
thereon  this  appeal  is  taken. 

The  Government  of  Manitoba  was  one  of 
the  complainants  before  the  Commission  as- 
serting that  electrolysis  caused  by  the  escape 
of  the  negative  current  was  injuring  the  un- 
derground structures  of  the  Government  Tele- 
phone system,  and  the  Attorney -General 
appeared  to  support  this  claim.  The  Com- 
missioner, in  clause  S.  of  his  report  states  as 
a  fact  that  the  order  was  necessary  to  pro- 
tect this  Government  property. 

After  setting  forth  at  length  the  facts 
which  were  brought  before  him,  the  Com- 
missioner as  to  the  facts  and  law  relating  to 
the  City's  claim  disposed  of  them  as  follows: 

"I  held  that  there  was  nothing  in  the  By- 
law 543  or  the  agreement  thereunder  to  ab- 
solve the  Company  from  the  duty  to  apply  the 
most  approved  methods  of  preventing  injury 
to  the  property  of  others,  including  the  City 
of   Winnipeg. 

"I  assumed  that  the  City  had  approved 
under  by-law  543  the  nature  of  the  original 
construction  of  the  works  of  the  Company. 
There  was  no  evidence  to  the  contrary.  In 
my  view  that  did  not  prevent  them  from  ap- 
plying to  this  Commission  for  other  remedial 
measures  that  should  at  a  later  date  be  found 
necessary  and  be  available.  This  was  not 
asking  something  else  under  the  By-law.  It 
was  applying  the  general  law  of  the  province. 

"I  was  guided  by  the  principles  which  I 
held  as  a  matter  of  law  to  exist,  that  a  per- 
son using  a  dangerous  element  even  lawfully, 
was  bound  to  do  everything  reasonably  withia 
his  power  to  avoid  injury  to  others.  And, 
as  above  stated,  I  could  not  construe  By-law 
643  and  the  agreement  thereunder  to  exclude 
the  application  of  that  general  principle  here. 

"I  considered  these  questions  to  afifect  the 
merits  in  law  and  in  fact,  and  to  be  therefore 
within  the  jurisdiction  of  this  Commission." 

[19]  As  a  matter  of  law  I  think  the  Com- 
pany is  liable  on  the  principles  above  stated 
under  sec.  18  of  the  by-law  for  damages  to 
the  Government  property. 

With  regard  to  liability  of  the  Company  on 
the  ground  of  negligence  which  I  have  not 
discussed  the  Commissioner  has,  as  above 
quoted,  distinctly  disposed  of  it  against  the 
Company,  at  all  events,  within  the  limits  of 
the  City  of  Winnipeg. 

There  is  nothing  before  us  to  show  the 
C6mpany's  rights  to  operate  or  construct 
street  railway  lines  outside  the  territorial 
limits  of  the  City  and  nothing  to  show  that 
there  is  any  restrictive  clause  binding  the 
Company  there  similar  to  clause  18  of  the 
City  by-law.  The  outside  municipalities  were 
not  represented  on  the  appeal,  unless  the 
Attorney-General,  appearing  for  the  Commis- 
sioner, should  be  held  to  appear  in  support 
of  the  whole  order.    However,  as  the  Commis- 
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sioner  held  the  Company  liable  for  negligence 
in  law  and  in  fact  within  the  City  to  me  it 
follows  that  he  must  also  have  thought  them 
liable  outside,  connected  as  the  whole  system 
is  by  wires,  rails  and  cars  and  all  receiving 
the  electric  current  within  and  through  the 
Citv. 

Again,  I  take  up  for  consideration  sec.  70; 
but  it  seems  to  me  it  must  be  read  as  ex- 
plained by  sec.  69.  In  that  section  there 
is  a  declaration  that  the  Commissioner's  find- 
ing of  fact  and  law  within  his  jurisdiction  is 
binding  "in  all  courts"  and  I  agree  with 
Chief  Justice  Moss  that  these  words  include 
this  Court  of  Appeal  sitting  in  appeal  in  this 
matter  and  I  am  fortified  in  this  conclusion 
by  the  expressions  in  sec.  62  a)30ve  quoted. 

If  I  have  correctly  construed  these  sections, 
in  an  appeal  under  sec.  70  we  must  assume 
that  the  decision  appealed  against  is  sound 
in  law  and  in  fact. 

The  appeal  then  must  be  limited  as  the 
statute  states  "to  the  jurisdiction  of  the 
commission."  I  have  already  stated  that  in 
my  view  the  Legislature  did  not  intent,  nor 
does  the  statute  permit  or  contemplate  an 
appeal  because  of  the  alleged  infringement 
on  The  British  North  America  Act. 

The  only  matter  then  open  to  appeal  in  my 
view  of  the  law  is  whether  the  Company,  its 
structures  and  operations,  are  subject  to  the 
Act  and  if  so  whether  the  order  made  by  the 
Commissioner  is  within  the  powers  given  to 
him  by  the  Act. 

It  is  clear  that  under  sec.  3  the  Company 
and  its  works  and  operations  are  subject  to 
the  Act.  If  this  matter  was  an  ordinary  law 
suit  and  if  the  Court  concluded  on  fact  and 
law  [201  &s  the  Commissioner  has,  an  in- 
junction restraining  the  Company  from  con- 
tinuing the  damages  would  ordinarily  follow 
as  in  the  Peoria  Case  above  referred  to,  and 
that  case  is  also  an  authority  for  holding 
that  the  Court  would  only  enjoin  or  re- 
strain the  Company  from  continuing  the  dam- 
ages, and  would  have  no  power  to  direct  cer- 
tain specific  thing*  to  be  done,  as  the  Com? 
missioner  has  ordered  in  this  case.  Sees.  21 
and  52  I  think  give  the  Commissioner  power 
to  make  the  order  which  he  has  made. 

Holding  as  I  do  that  the  facts  and  law  as 
found  by  the  Commissioner  are  not  open  to 
review  in  this  appeal,  it  was  perhaps  unneces- 
sary to  consider  the  liability  of  the  Company 
under  sec.  18  of  the  by-law  aside  from  negli- 
gence, but  the  Commissioner  not  having  con- 
sidered this  aspect  of  the  matter,  I  thought 
it  well  to  consider  it. 

To  repeat,  I  think  the  Company  is  liable 
to  the  City  and  should  be  restrained  from 
creating  further  injury  to  the  water  pipes 
by  electrolysis  because  of  clause  18  of  the 
by-law,  and  of  sec.  721  of  The  City  Charter. 


The  Commissioner  has  found  in  fact  and  in 
law  that  the  Company  is  liable  for  such  neg- 
ligence sufiicient  to  justify  this  Court  in  re- 
straining the  Company  from  continuing  the 
nuisance.  The  statute  applies  to  the  Com- 
pany, and  its  works,  and,  to  my  mind,  is  wide 
enough  to  authorize  the  making  of  the  order 
appealed  from. 

The  appeal  must  be  dismissed. 

KiCHABDS,  J.A. — This  matter  has  come  to 
us  as  an  appeal  from  a  final  decision  of  the 
Public  Utilities  Commission,  and  solely  by 
virtue  of  sec.  70  of  The  Public  Utilities  Act. 

That  section  says: 

"70.  An  appeal  shall  lie  to  the  Court  of 
Appeal  .  .  .  from  any  final  decision  of 
the  commission,  upon  any  question  involving 
the  jurisdiction  of  the  commission,     .     .     ." 

It  does  not  specifically  say  that  there  shall 
be  no  appeal  upon  any  other  question;  but 
i  think  the  appeal  is  so  limited  by  other 
sections  of  the  Act. 

Sec.  64  says: 

"64.  Th^  decision  of  the  commission  upon 
any  question  of  fact  or  law  within  its  juris- 
diction, shall  be  final,  and  be  res  judicata." 

Sec.  69,  sub-sec.    (2)    reads: 

"2.  The  commission  shall  have  exclusive 
jurisdiction  in  all  cases  and  in  respect  of  all 
matters  in  which  jurisdiction  is  conferred 
on  it  by  this  Act,  or  by  any  other  Act,  and, 
save  as  herein  otherwise  provided,  no  order, 
decision  or  proceeding  of  the  commission  shall 
be  questioned  or  reviewed,  restrained  or  re- 
moved by  prohibition,  injunction,  certiorari 
or  any  other  process  or  proceeding  in  any 
Court,  even  when  the  question  of  its  jurisdic- 
tion is  raised." 

[21 1  The  two  last  named  sections — and  par- 
ticularly 69  (2) — distinctly,  I  think,  show- 
that  nothing  can  be  considered  by  us  under 
sec.  70  except  the  question  of  jurisdiction. 

The  appellants  the  Street  Railway  Company 
argue  that,  under  sec.  70,  they  can  raise  two 
questions  of  jurisdiction: 

First,  that  the  Act  itself  is  ultra  vires  in 
that,  because  it  creates  a  Court  with  extra- 
ordinary powers — ^greater  than  those  of  any 
other  Court  in  Manitoba — and  provides  that 
the  Lieutenant-Governor-in-Council  may.  ap- 
point the  Commissioner  to  exercise  these 
powers  and  constitute  such  Court,  it  infringes 
on  the  powers  of  appointment  of  judges  re- 
served to  the  Dominion  by  The  British  North 
America  Act. 

Next,  that  even  admitting  the  Act,  and  the 
appointment  of  the  Commissioner  under  it. 
to  be  intra  vires^  the  Commissioner  has,  in  the 
orders  in  question,  exceeded  the  powers  which 
the  Act  purports  to  give  him. 

Dealing  with  the  first  point,  it  seems  to  me 
not  open  to  this  Court  to  consider.    The  ob- 
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ject  of  the  Act  is  the  creation  of  the  Com- 
missicHi  and  the  conferring  of  powers  on  it. 
It  is  true  that  sec.  79  provides  that  if  any 
section  or  provision  of  the  Act  shall  be  held 
to  be  unconstitutional  no  other  section  or 
provision  of  the  Act  shall  be  affected  thereby. 
But  the  real  object  of  the  Act  is  as  above. 

Sec.  70,  conferring  jurisdiction  on  this 
Ck)urt,  limits  us  to  the  question  of  the  juris- 
diction of  the  Commission  as  to  the  matter 
before  us.  If  the  Act  is  ultra  vires  as  to  the 
appointment  of  the  Commissioner  then  there 
has  been  no  valid  order  for  us  to  deal  with 
and  the  Act  is  inoperative  as  to  the  purpose 
for  which  it  was  enacted. 

I  cannot  think  that,  by  sec.  70,  the  Legis- 
lature meant  to  confer  on  us  power  to  say 
that  the  Act  itself  or  any  part  of  it  is 
ultra  vires,  Ch.  38  of  The  Revised  Statutes 
of  Manitoba,  1913,  is  expressly  provided  to 
deal  with  such  questions. 

The  objection  is  one  that  seems  to  go  to 
the  root  of  our  jurisdiction  under  sec.  70,  as 
well  as  to  that  of  the  Commission  under  the 
Act.     If  the  one  is  invalid  so  is  the  other. 

T  express  no  opinion  as  to  our  powers,  as 
a  Court  of  Appeal^  to  deal  with  the  question 
of  the  constitutionality  of  the  Act  if  it  should 
come  by  way  of  an  appeal  from  any  judgment 
of  the  Court  of  King's  Bench,  in  a  case  where 
that  constitutionality  is  in  issue.  But  in  an 
appeal  under  sec.  70  we  can  exercise  only  the 
potvers  the  section  gives  us. 

[22]  I  think  therefore  that  we  cannot  con- 
sider the  first  groimd. 

Then,  assuming  the  Act  to  be  intra  vires  of 
the  legislature,  I  think  as  stated  above  that 
we  have  no  power  to  question  the  Commis- 
sioner's findings  of  isjct  or  law.  If  I  am 
right  in  that  then  it  is  not  for  us  to  say 
whether  he  is  right  or  wrong  in  his  holding 
that  the  Company  are  compellable  to  do  what 
the  orders  require. 

We  can  only  say  whether,  assuming  him  to 
be  right  in  the  findings  of  fact  and  law 
implied  by  the  orders,  he  had  jurisdiction  to 
make  such  orders.  All  questions  of  legal 
rights  as  l>etween  the  City  and  the  Company, 
including  the  construction  of  contracts  and 
statutes,  are  matters  of  law.  He  has  decided 
them,  in  so  far  as  the  orders  before  us  affect 
them,  and,  so  far  as  our  powers  under  the 
Act  are  concerned,  his  decision  is  absolute. 
We  cannot  consider  or  interpret  the  contracts 
between  the  parties.  Those  are  matters  of 
law,  and  he  has  decided  them. 

Then,  assuming  the  Act  to  be  constitutional 
and  assuming  him  to  be  right,  as  to  both  fact 
and  law,  in  making  the  order  had  he  juris- 
diction, under  the  Act  itself,  to  make  such 
order  ? 

Sec.  21  gives  him"  a  general  supervision 
over  all  public  utilities  and  empowers  him  to 


make  such  orders  regarding  equipment,  ap- 
pliances, safety  devices,  extension  of  works 
or  systems,  ...  as  are  necessary  for  tlie 
safety  or  convenience  of  the  public  or  for 
the  proper  carrying  out  of  any  contract, 
charter  or  franchise  involving  the  use  of  pub- 
lic property  or  rights. 

The  order  in  question  seems  to  me  to  come 
within  the  above.  It  is  in  effect  equipment,, 
appliances,  and,  in  a  sense,  safety  devices, 
for  the  safety  of  the  public,  that  the  order 
really  requires. 

Sec.  40  enables  the  Commissioner  to  make 
such  order  as  he  thinks  proper  under  the  cir- 
cumstances. 

Sec.  59  implies  that  he  may  direct  any 
structure,  appliances,  equipment  or  works 
to  be  provided,  constructed,  re-constructed, 
altered,  repaired,  installed,  used  or  main- 
tained. 

Sec.  52  enables  him  to  require  any  company 
to  do—in  any  manner  prescribed  by  him,  so 
far  as  is  not  inconsistent  with  the  Act  or 
any  other  Act,  any  act,  matter  or  thing  which 
the  company  is  or  may  be  required  to  do 
under  the  Act  or  any  other  Act  or  any  regu- 
lating order  or  direction  of  the  Commission, 
or  under  any  agreement,  and  to  forbid  the 
doing  of  things  contrary  to  such  Act,  regu- 
lation, order,  direction  or  agreement. 

[23J  By  other  sections  much  greater  powers 
of  enforcement  of  orders  are  given  than  are 
possessed  by  any  other  Court 

If  the  Commissioner  took  the  view  that,  un- 
der sec.  18  of  the  Company's  contract  with 
the  City,  the  Company  was  liable  for  the  in- 
jury caused  'by  electrolysis  (as  apparently 
he  did)  we  have  no  power,  under  sec.  70,  to 
review  such  holding  but  must  accept  that 
view  of  the  law  as  correct. 

Then,  so  holding,  it  seems  to  me  that  he  had 
power  to  make  the  order,  the  carrying  out  of 
which  is  intended  to  stop  the  injury  caused 
by  electrolysis. 

The  fact  that  the  order  does  not  expressly 
say  the  electrolysis  is  to  be  stopped  but  pro- 
vides that  the  return,  currents  are  to  b€ 
lessened  to  an  extent  which  the  evidence  be- 
fore him  showed  would  have  that  result,  does 
not  seem  to  me  to  affect  the  matter.  With 
so  great  a  field  of  jurisdiction  ordering  that 
which  will  effect  the  purpose  should  be  held 
sufficient. 

Then  again  I  can  see  no  objection  in  the 
fact  that  he  has  not  specified  in  the  orders 
how  the  return  currents  are  to  be  so  modified 
It  is  not .  contended  that  there  are  not  avail- 
able methods  for  causing  such  modification. 
And,  as  it  is  the  result,  and  not  the  means  of 
getting  that  result,  that  is  aimed  at,  it  seems 
to  me  that  the  means  were  properly  left  uii« 
specified. 

I  would  dismiss  the  appeal  with  costs. 


WINinPBG  ELECTRIC  R.  CO.  t.  WINNIPEG. 
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PEBDt%  J. A.  (dissenting). — An  application 
to  the  Public  Utility  Commissioner  was  made 
by  the  City  of  Winnipeg  to  compel  the  Winni- 
peg Electric  Railway  Company  to  establish 
proper  measures  of  prevention  against  dam- 
age to  underground  cables  and  mains  by 
electrolysis  caused  by  electrical  currents  from 
the  Electric  Railway  system  of  the  Company. 
Certain  other  municipalities  were  notified  of 
the  enquiry  by  the  Commissioner.  They  did 
not  appear  and  taJce  part  in  it,  but  their 
interests  were  considereid  under  the  provision 
in  the  Act  allowing  the  Commissioner  to  take 
up  matters,  of  his  own  initiative.  The  certifi- 
cate of  the  Commissioner  shows  the  facts  that 
were  in  evidence  before  him.  Two  orders, 
numbers  261  and  274,  were  pronounced  by 
him,  and  this  appeal  ib  brought  by  the  Winni- 
peg Electric  Railway  Company  against  these 
orders. 

Number  261  is  a  lengthy  document  which  I 
shall  not  set  out  in  extenso.  Briefly,  it  orders 
the  Company  to  so  construct  and  maintain 
its  railway  tracks  and  other  parts  of  its 
syst^n  that  a  certain  result  may  be  attained 
in  regard  to  the  electrical  conductivity'  of  the 
rails.  The  object  is  to  secure  a  free  return 
of  the  current  to  the  central  station  and  les- 
sen the- danger  of  [24]  electrolysis  to  under- 
ground metallic  pipes  or  structures  caused  by 
electricity  escaping  from  the  rails.  The  order 
contains  a  number  of  directions  of  a  highly 
technical  eharaeicr.  It  was  made,  sm  the 
Commissioner  states,  substantiallv  in  accord- 
ance  with  the  recommendations  of  Mr.  Ganz, 
an  electrical  expert  of  high  standing. 

By  number  274  the  costs  of  the  enquiry  be- 
fore the  Commissioner  and  his  report  were 
fixed  at  $7,671.50,  and  were  ordered  to  be  paid 
by  the  Winnipeg  Electric  Railway  Co.  to  the 
Secretary  of  the  Commission. 

A  main  ground  of  appeal  is  that  The  Public 
Utilities  Act,  R.  S.  M.  1913,  ch.  166,  is  ultra 
inres;  that  the  Act  creates  a  Court  and  con- 
stitutes the  Commissioner  a  Court  of  record, 
giving  the  Court  such  powers  that  it  is  in 
fact  a  Sdperior  Court;  that  the  Lieutenant- 
Governor- in-Ck>uncil  had  no  power  to  appoint 
the  Commissioner;  that  the  salary  of  the 
Commissioner  is  paid,  not  by  the  Dominion 
of  Canada,  but  by  the  Province  of  Manitoba. 

It  is  objected  by  respondents  on  the  appeal 
that  the  constitutional  question  cannot  be 
argued  on  this  appeal,  because  the  juris- 
diction of  the  Court  of  Appeal  to  hear  an  ap- 
peal from  the  Commissioner  is  conferred  by 
sec.  70  of  the  Act  itself,  that  is,  by  the  same 
Act  that  is  attacked  as  being  unconstitutional. 
Sec.  70  is  as  follows: 

"70.  An  appeal  shall  lie  to  the  Court  of 
Appeal,  in  conformity  with  the  rules  govern- 
ing appeals  to  that  Court  from  the  Court  of 
King's  Bench  or  a  Judge  thereof,  from  any 


final  decision  of  the  commission  upon  any 
question  involving  the  jurisdiction  of  the  com- 
mission, but  such  appeal  can  be  taken  only 
by  permission  of  a  Judge  of  the  Court  of 
Appeal  given  upon  a  petition  presented  to 
him  within  fifteen  days  from  the  rendering 
of  the  decision,  notice  of  which  petition  must 
be  given  to  the  parties  and  to  the  commission 
w^ithin  said  fifteen  days.  The  costs  of  such 
application  shall  be  in  the  discretion  of  the 
said  Judge.*' 

The  jurisdiction  of  the  Commissioner  to 
make  the  orders  in  question  was  objected  tu 
upon  the  investigation  and  the  objection  was 
over-ruled  bv  him. 

It  is  w^ell  settled  that  an  Act  eitlier  of 
Parliament  or  of  a  Provincial  Legislature 
may  be  declared  ultra  vires  in  part  without 
invalidating  the  rest  of  the  Act,  if  the  part 
which  is  ultra  vires  is  separate  in  its  opera- 
tion from  the  rest  of  the  Act.  See  the  au- 
thorities collected  by  Mr.  Lefroy  in  his  text 
book  on  Legislative  Power  in  Canada,  pp. 
289-299;  also  Montreal  v.  Montreal  St.  Ry. 
[1912]  A.  C.  (Eng.)  333,  81  L.  J.  P.  C.  145, 
where  sub-sec.  (b)  of  sec.  8  of  The  Railway 
Act  was  declared  to  be  ultra  vires. 

[26]  Sec.  79  of  The  Public  Utilities  Act  is 
as  follows: 

"79.  If,  for  any  reason,  any  section  or  pro- 
vision of  this  Act  shall  be  questioned  in  any 
Court,  and  shall  be  held  to  be  unconstitutional 
or  invalid,  no  other  section  or  provision  of 
this  Act  shall  be  afTected  thereby.'* 

Tlie  introduction  of  this  section  into  the 
Act  showed  the  desire  of  the  Legislature  to 
preserve  all  that  might  be  valid  in  the  Act 
if  certain  parts  of  the  Act  should  be  declared 
to  be  beyond  the  power  of  the  legislature  to 
enact.  Sec.  70  confers  the  right  to  appeal  to 
the  Court  of  Appeal  '*upon  any  question  in- 
volving the  jurisdiction  of  the  commission." 
The  procedure  upon  the  appeal  and  the  power 
of  the  Court  to  entertain  it  are  contained  in 
sees.  71-76.  These  sections,  70-76,  stand 
apart  from  the  rest  of  the  Act.  The  Commis- 
sion is  a  Court  of  Law  and  from  that  Court 
there  is  by  the  statute  an  appeal  to  the  Court 
of  Appeal  upon  a  question  involving  the 
jurisdiction  of  the  Commission.  The  juris- 
diction of  the  Commissioner  to  make  the 
orders  appealed  from  was  raised  Ix'forc  him 
during  the  progress  of  the  investigation  and 
he  ruled  that  he  had  power  to  make  the 
orders.  See  certificate  of  Commissioner, 
clause  (m)  and  final  clause.  I  take  it  from 
the  last  clause  of  the  certificate  that  the 
power  of  the  I^egislature  to  pass  the  Act  was 
called  in  question  and  a  ruling  made  by  the 
Commiaftioner.  An  appeal  lies  to  this  Court 
on  the  question  there  raised,  as  it  involves 
the  jurisdiction  of  the  Commission.  I  am 
therefore  of  opinion  that  the  question  as  to 
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the  power  of  the  Legislature  to  create  the 
Court  and  appoint  the  Commissioner  is  profar 
erly  before  the  Court  of  Appeal  on  this 
appeal. 

The  object  of  the  Act  seems  to  have  been 
to  create  a  commission  to  exercise  powers 
over  provincial  public  utilities  resembling, 
but  as  to  the  class  of  subjects  more  extensive 
than,  those  conferred  by  the  Dominion  Rail- 
way Act  upon  the  Railway  Commission.  I 
think  the  Legislature  intended  to  create  a 
tribunal  which  would  be  under  Provincial  con- 
trol whose  presiding  oflScer  would  be  appointed 
by  the  provincial  Government,  and  would  have 
exclusive  jurisdiction  in  all  matters  assigned 
to  the  tribunal  for  adjudication.  But  if  the 
Act  creates  a  Court  which  has  substantially 
the  powers  of  a  Superior  Court,  and  purports 
to  authorize  the  Lieutenant-€k)vernor-in- 
Council  to  appoint  the  Judge  of  that  Court 
and  to  pay  his  salary  out  of  the  Provincial 
treasury,  then  the  Legislature  is  clearly  ex- 
ceeding its  powers.  The  British  North  Amer- 
ica Act  confers  upon  the  Legislature  in  each 
Province  the  right  exclusively  to  make  laws 
in  relation  to  (sec.  92,  sub-sec.  14)  '*the 
administration  of  justice  in  the  province,  in- 
cluding the  constitution,  maintenance  and  or- 
ganization of  Provincial  Courts  both  of  civil 
[26]  and  criminal  jurisdiction  and  including 
procedure  in  civil  matters  in  these  Courts." 
But  in  no  other  provision  of  The  British 
North  America  Act  is  there  any  power  con- 
ferred on  a  Provincial  Legislature  in  respect 
of  Courts  or  Judges,  or  the  appointment  and 
qualification  of  Judges.  By  sec.  96,  "the 
Governor-General  shall  appoint  the  Judges  of 
the  Superior,  District  and  County  Courts  in 
each  Province,  except  those  of  the  Courts  of 
Probate  in  Nova  Scotia  and  New  Brunswick." 
By  sec.  99:  "The  Judges  of  the  Superior 
Courts  shall  hold  office  during  good  behav- 
iour, but  shall  be  removable  by  the  Governor- 
General  on  address  of  the  Senate  and  House 
of  Commons." 

By  sec.  100  it  is  enacted  tliat: 

"The  salaries,  allow^ances  and  pensions  of 
the  Judges  of  the  Superior,  District  and 
County  Courts  (except  the  Courts  of  Probate 
in  Nova  Scotia  and  New  Brunswick),  and  of 
the  Admiralty  Courts  in  cases  where  the 
Judges  thereof  are  for  the  time  being  paid 
by  salary,  shall  be  fixed  and  provided  by  the 
Parliament  of  Canada." 

The  provisions  of  The  British  North  Amer- 
ica Act  for  the  creation  of  Provincial  Courts, 
the  appointment,  payment  and  continuance  in 
oflice  of  the  Judges  and  the  manner  in  which 
they  may  be  removed,  constitute  a  code  in 
themselves.  The  province  has  power  over  the 
constitution,  maintenance  and  organization  of 
the  Provincial  Courts,  both  civil  and  crimi- 
nal, and  over  the  procedure  in  civil  matters. 


But  the  Court  when  constituted  by  the  Prov- 
ince has  no  vitality  until  the  Judge  or  Judges 
are  appointed  and,  in  the  case  of  a  Superior, 
District  or  County  Court,  the  appointment 
rests  wholly  with  the  Federal  authority. 
Further,  the  salaries  of  the  Judges  of  these 
Courts  are  fixed  and  provided  by  the  Parlia- 
ment of  Canada. 

Sec.  6  of  The  Public  Utilities  Act  is  aa 
follows : 

**The  Lieutenant-Governor-in-Council  may 
appoint  a  commissioner,  to  be  called  "The 
Public  Utility  Commissioner."  The  commis- 
sioner shall  constitute  a  Court,  which  shall 
be  a  Court  of  Record  and  shall  have  a  seal 
of  his  office,  bearing  jbhe  words,  "Public  Util- 
ity Commissioner."  Sec.  2  (b)  defines  at 
length  the  meaning  of  the  expression  "public 
utility."  Shortly,  that  expression  means  and 
includes  every  corporation  (other  than  a  mu- 
nicipal corporation)  and  every  person  or  as- 
sociation of  persons  who  operate,  manage,  or 
control  any  system,  works,  etc.,  for  the  con- 
veyance of  telegraph  or  telephone  messages 
or  for  the  conveyance  of  travellers  or  goodii 
over  a  railway,  street  railway  or  tramway, 
or  for  the  production,  transmission,  etc.,  of 
water,  gas,  heat,  light  or  power  either  di- 
rectly or  indirectly  to  or  for  the  public,  also 
the  Manitoba  Government  Telephones  and 
grain  elevators.  It  may  also  include  a  mu- 
nicipality engaged  in  any  of  the.  above  [27] 
businesses  where  it  voluntarily  comes  under 
the  Act  (sec.  4).  Sees.  20-28  set  out  the 
jurisdiction  and  powers  of  the  Court.  They 
include  amcmgst  other  things  all  questions 
relating  to  the  transportation  of  goods  and 
passengers  over  any  tramway,  street  railway 
or  steam  railway  under  the  jurisdiction  of 
the  Province,  the  fixing  of  rates  and  the  ad- 
justment of  disputes  between  a  municipality 
and  a  public  utility.  The  commission  also 
has  general  supervision  over  all  provincial 
public  utilities,  and  may  make  orders  re- 
garding equipment,  appliances,  safety  de- 
vices, extensions,  etc.  (sec.  21). 

The  Commission  may  investigate  any  mat^ 
ter  concerning  a  public  utility;  it  may  im- 
pose and  enforce  regulations  as  to  the  pro- 
tecticMi  of  employees,  and  impose  and  enforce 
regulations  for  the  prevention  of  accidents; 
it  may  compel  railways  or  street  railways  to 
establish  connections  where  they  join  or  in- 
tersect (sec.  23).  It  may  order  the  joint 
user  of  poles,  conduits,  etc.  (sec.  24).  For 
the  purpose  of  clearing  and  improving  streets 
the  Commission  may  direct  that  the  span 
wires  of  street  railways  may  be  affixed  to 
private  buildings  abutting  on  the  street  (sec. 
25).  The  Commission  may  require  any  pub- 
lic utility  to  comply  with  the  laws  of  the 
province  and  conform  to  the  duties  imposed 
upon  it  by  its  own  charter  or  any  agreement 
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with  a  municipality  or  other  public  utility, 
to  furnish  proper  service,  to  make  extensions, 
to  keep  its  books  in  a  certain  way,  to  carry 
a  depreciation  account  and  fix  proper  rates 
of  depreciation  and  set  apart  the  nioneyB 
therefor.  The  above  are  only  some  of  the 
powers  conferred  on  the  Commission. 

The  Act  applies  to  all  public  utilities 
owned  or  controlled  by  the  Government,  to 
all  public  utilities  owned  or  operated  by  any 
company  incorporated  at  or  after  the  session 
of  1912,  and  to  every  person,  company  or 
corporation  owning  or  operating  any  railway, 
street  railway  or  tramway  to  which  the  juris- 
diction of  the  province  extended,  but  not  in- 
cluding those  operated  by  a  municipality 
which  has  not  voluntarily  come  under  the 
Act. 

In  respect  of  its  own  class  of  subjects  the 
territorial  jurisdiction  of  the  Court  so  con- 
stituted comprises  the  whole  Province  of 
Manitoba.  It  is  not  a  District  Court  or  a 
County  Court.  Can  it  be  designated  an  in- 
ferior Court?  Inferior  Courts  are  so  called 
in  England  because  they  were  subject  to  the 
control  and  supervision  of  the  Court  of 
King's  Bench,  9  Halsbury,  p.  11.  The  view 
has  been  taken  that  a  Provincial  Legislature 
may  create  an  inferior  Court,  such  as  a 
magistrate's  Court  for  the  collection  of  small 
amounts,  and  appoint  officers  to  preside  over 
them,  so  long  as  they  do  not  interfere  [28] 
with  sec.  96  of  The  British  North  America 
Act.  See  discussion  in  Lefroy,  Can.  Fed. 
System,  pp.  655-562.  The  Court  created  by 
ITie  Public  Utilities  Act  can  in  no  sense  be 
regarded  as  an  inferior  Court.  By  sec.  64, 
*^the  decision  of  the  commission  upon  any 
question  of  fact  or  of  law  within  its  jurisdic- 
tion shall  be  final  and  be  res  judicata."  It 
is  also  declared  that  the  Court  created  by 
the  Act  has  exclusive  jurisdiction  (sec.  69 
( 2 ) )  "in  all  cases  and  in  respect  of  all  mat- 
ters in  which  jurisdiction  is  conferred  on  it 
by  this  Act  or  by  any  other  Act."  The  Com- 
mission has  sole  jurisdiction  and  almost  un- 
limited power  over  great  interests  involving 
immense  sums  of  money.  In  many  respects 
it  has  powers  which  are  not  possessed  by  any 
other  Court  in  the  province.  I  would  refer 
to  sees.  45,  46,  52,  55,  56. 

Sec.  56  confers  an  extraordinary  power. 
It  provides  that  if  a  public  utility  has  not 
complied  with  an  order  of  the  Commission 
and  if  the  Commission  is  of  opinion  that 
there  are  no  effectual  means  of  compelling 
obedience,  the  Commissioner  shall  transmit 
to  the  Attorney -General  a  certificate  setting 
forth  the  nature  of  the  order  and  the  default. 
The  section  proceeds: 

"Such  default  so  established  shall  be 
^ound,  after  public  notice  in  The  Manitoba 
Gazette  of  the  receipt  of  the  said  certificate 
by  the  Attorney-General,  for  an  action  to  dis- 


solve the  public  utility  or  to  annul  the  letters 
patent  incorporating  it.  The  proceedings 
upon  such  action  shall  be  governed  by  the 
rules  in  force  under  The  King's  Bench  Act 
as  nearly  as  may  be."  The  Court  in  which 
such  "action"  is  to  be  taken  is  not  particu- 
larly mentioned.  The  King's  Bench  rules  are 
to  be  applied,  but  that  does  not  mean  that 
the  jurisdiction  is  conferred  on  that  Court, 
but  rather  tfie  contrary.  If  it  were  meant 
that  the  Court  of  King's  Bench  should  be  the 
Court  in  which  the  action  should  be  tried, 
there  would  be  no  necessity  for  the  provision 
contained  in  the  last  sentence  of  the  section. 
Reading  the  section  with  sees.  40-44,  52,  64 
and  69,  it  would  appear  that  the  action  is  to 
be  brought  in  the  Commissioner's  Court.  Ap- 
parently power  is  intended  to  be  given  in 
such  action  to  dissolve  a  public  utility  even 
where  it  was  incorporated  by  an  Act  of  the 
Legislature.  The  question  also  arises  wheth- 
er dissolution  of  a  corporation  would  neces- 
sitate compulsory  winding-up. 

The  use  of  the  expression  res  judicata  in 
sec.  64  implies  that  the  matter  has  come  in 
question  in  a  Court  of  competent  jurisdic- 
tion, that  it  has  been  controverted  and  that 
it  has  been  finally  decided.  See  Langmead  v. 
Maple,  18  C.  B.  (N.  S.)  255,  at  p.  270,  114 
E.  C.  L.  255. 

[29]  By  sec.  69  "the  decision  of  the  com- 
mission upon  any  question  of  fact  or  law 
within  its  jurisdiction,  and  as  to  whether 
any  company,  municipality  or  persons  is  or 
is  not  a  party  interested  within  the  meaning 
of  this  Act,  shall  be  binding  and  conclusive 
upon  all  companies  and  persons  and  munici- 
pal corporations  and  in  all  courts."  The 
Commission  has  "exclusive  jurisdiction  in  all 
cases  and  in  respect  of  all  matters  in  which 
jurisdiction  is  conferred  upon  it  by  this  or 
any  other  Act,  and,  save  as  herein  otherwise 
provided,  no  order,  decision  or  proceeding  of 
the  commission  shall  be  questioned  or  re- 
viewed, restrained  or  removed  by  prohibition, 
injunction,  certiorari  or  any  other  process  or 
proceeding  in  any  court,  even  when  the  ques- 
tion of  its  jurisdiction  is  raised."  The  excep- 
tion in  this  quotation  "save  as  herein  other- 
wise provided,"  refers  to  the  provision  for 
an  appeal  given  by  sec.  70  where  a  question 
of  jurisdiction  is  involved.  Sec.  69  further 
declares  that: 

"In  determining  any  question  of  fact  the 
commissioner  shall  not  be  concluded  by  the 
finding  or  judgment  of  any  other  Court  in 
any  suit,  prosecution  or  proceeding  involving 
the  determination  of  such  fact  but  such  find- 
ing shall,  in  proceedings  before  the  commis- 
sion, be  prima  facie  evidence  only." 

The  result  is  that  the  decision  of  the  Com- 
mission on  a  question  of  fact  or  law  "within 
its  jurisdiction  is  final,  res  judicata  (sec.  64) 
and  binding  on  all  Courts  (sec.  69),  but  the 
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judgment  of  any  other  Court,  on  a  question 
of  fact,  tried  and  determined  between  the 
same  parties,  is  prima,  facie  evidence  only 
before  the  Commissioner's  Court:  sec.  69  (4). 

The  Commission  has,  in  respect  of  enforc- 
ing the  attendance  of  witnesses,  the  awarding 
of  costs,  the  production  of  books  and  docu- 
ments, the  enforcement  of  its  orders,  the 
entry  on  and  inspection  of  property  (sec.  44) 
''the  punishment  of  contempt  of  Court  and 
other  matters  necessary  or  proper  for  the 
due  exercise  of  its  jurisdiction,  or  for  car- 
rying this  Act  into  effect,  all  such  powers, 
rights  and  privileges  as  are  vested  in  the 
Court  of  King's  Bench  or  a  Judge  thereof, 
including  the  ordering  of  costs  to  be  paid  by 
any  party  in  its  discretion." 

The  Commission  may  issue  commissions  to 
take  evidence  outside  Manitoba,  sec.  43 ;  Sher- 
iffs, deputy  sheriffs  and  other  peace  officers 
shall  be  ex  officio  officers  of  the  Commission 
and  aid  it  in  the  exercise  of  its  jurisdiction, 
sec.  49.  It  may  issue  orders  which  are  in 
effect  orders  of  mandamus  or  injunction,  sec. 
52.  It  shall  have  full  jurisdiction  to  hear 
and  determine  all  matters,  whether  of  law  or 
of  fact,  and  shall,  as  respects  witnesses,  pro- 
duction, enforcement  of  orders  and  other  mat- 
ters necessary  for  the  exercise  of  its,  juris- 
diction or  for  carrying  the  Act  or  any  other 
Act  or  any  regulation,  order,  etc.,  into  effect, 
have  all  the  powers,  rights,  etc.,  of  the  Court 
of  [30]  King's  Bench,  sec.  52.  It  would, 
indeed,  be  difficult  to  define  the  limits  of  the 
Commissioner's  power  under  this  section. 
The  numerous  and  extensive  powers  conferred 
upon  the  Commission  show  that  the  intention 
was  to  make  it  a  Court  with  exclusive  and 
absolute  jurisdiction  over  interests  of  the 
very  highest  importance  involving  the  rights 
of  corporations,  shareholders  and  bondhold- 
ers.    It  is  superior  to  the  Superior  Courts. 

The  clauses  in  The  Dominion  Railway  Act 
constituting  the  Board  of  Railway  Commis- 
sioners appear  to  have  been  used  as  prece- 
dents in  framing  the  sections  of  The  Public 
Utilities  Act.  The  Manitoba  Statute,  how- 
ever, covers  a  greater  variety  of  subjects  and 
its  enactments  are  in  many  respects  much 
wider.  ITiere  may  be  an  appeal  from  the 
Board  of  Railway  Commissioners  on  a  ques- 
tion of  jurisdiction  and  also  on  a  question  of 
law.  The  decision  of  the  Public  Utility  Com- 
missioner upon  a  question  of  law  binds  all 
persons,  corporations  and  Courts.  But  there 
is  this  wide  difference  between  the  powers  of 
the  Dominion  and  the  Province:  the  Parlia- 
ment of  Canada  may  establish  additional 
Courts  for  the  better  administration  of  the 
laws  of  Canada  (B.  X.  A.  Act,  sec.  101)  and 
may  appoint  the  Judges  of  such  Courts  and 
pay  their  salaries.  The  Provincial  Legisla- 
ture may  create  Provincial  Courts,  but  it  has 
not  been  given  the  power  of  appointing  and 
paying  Judges. 


The  Ontario  Railway  and  Municipal  Board 
Act,  R.  S.  O.  1914,  ch.  186,  w*as  passed  for 
the  purpose  of  constituting  a  commission 
similar  to  but  with  powers  much  less  exten- 
sive than,  those  possessed  by  the  Public  Util- 
ity Commissioner  of  Manitoba.  The  Ontario 
Act  empowers  the  Lieutenant-Governor-in- 
Council  to  appoint  a  commission  to  be  called 
''the  Ontario  Railway  and  Municipal  Board." 
The  Board  is  not  created  a  Court,  the  use  of 
that  word  is  avoided,  but  it  is  declared  that 
the  Board  "shall  have  all  the  powers  of  a 
Court  of  record  and  shall  have  an  official 
seal  which  shall  be  judicially  noted."  I  am 
not  aware  that  these  words  have  received 
judicial  interpretation  as  to  the  meaning  and 
effect  to  be  placed  upon  them.  It  may  be 
that  the  meaning  is  that  the  Board  shall 
have  the  powers  which  are  possessed  by  every 
Court  of  record,  namely,  to  enroll  its  acts  and 
judicial  proceedings  as  records  and  to  give 
to  such  records  the  evidential  effects  of  judi- 
cial records:  See  Stephen  Com.  Vol.  III. 
pp.  501,  502,  Taylor,  Ev.  sec.  1667.  The  spe- 
cial powers  assigned  to  the  Board  created  by 
the  Ontario  Act  are  set  out  in  the  Act.  By 
that  Act  the  findings  of  the  Board  on  fact 
only  are  conclusive  (sec.  45),  although  it 
[31]  may  hear  and  determine  questions  of 
law  or  of  fact  (sec.  21-3).  A  question  of 
law  referred  to  the  Divisional  Court  (sec. 
46).  An  appeal  lies  from  the  Board  to  a 
Divisional  Court  upon  a  question  of  jurisdic- 
tion or  upon  any  question  of  law  (sec.  48). 
Without  assuming  to  pronounce  upon  the  va- 
lidity of  the  Ontario  Act,  it  is  evident  that 
The  Public  Utilities  Act  of  this  province  goes 
far  beyond  the  Ontario  Act  in  the  powers 
conferred  upon  the  Commissioner,  and  in  the 
effect  given  to  his  decisions  and  orders.  The 
words  used  in  sec.  5  of  The  Public  Utilities 
Act  are  taken  from  The  Railway  and  Canal 
Traffic  Act  1888,  (Imp.)  and  are  adopted 
without  hesitation  9.8  to  their  constitutional 
effect.  The  Ontario  Legislature,  while  con- 
ferring upon  the  Board  created. by  it  all  the 
powers  of  a  Court  of  record,  avoided  desig- 
nating it  a  Court.  It  saw  the  danger,  wheth- 
er the  means  taken  to  escape  it  were  suffi- 
cient or  not.  But  the  "Public  Utility  Com- 
missioner" is  declared  to  be  a  Court  of  record 
whose  decision  upon  any  question  of  law  as 
well  as  fact  within  his  jurisdiction  shall  be 
binding  and  conclusive  upon  all  companies, 
persons  and  municipal  corporations,  and  in 
all  Courts.  ^  It  is  given  many  powers  former- 
ly exercisable  by  Superior  Courts  only,  and 
within  the  ambit  of  its  jurisdiction  it  exer- 
cises the  functions  of  a  Superior  Court.  Tlie 
fact  that  the  officer  who  performs  the  judi- 
cial functions  of  the  Court  is  named  "Com- 
missioner" instead  of  Judge  does  not  affect 
the  matter. 

In  Colonial  Inv.  etc.  Co.  v.  Grady,  8  West. 
W.  Rep.   995;    31   West.  L.   Rep.    (Alberta) 


WINNIPEG  ELECTRIC  R.  CO.  v.  WINNIPEG. 

S5   Western  Law  Rep,  9. 


193 


57o,  it  was  held  by  the  Supreme  Court  of 
Alberta,  sitting  in  appeal,  that  a  Provincial 
Statute  which  confers  upon  a  Master-in- 
Chambers  the  extraordinary  powers  of  a 
Judge,  in  respect  of  actions  for  the  enforce- 
ment of  mortgages  or  agreements  for  the  sale 
of  land,  is  in  conflict  with  the  appointive 
power  of  sec.  96  of  The  B.  K.  A.  Act,  and  is 
therefore  ultra  vires.  The  statute  in  ques- 
tion in  that  case  still  left  all  proceedings  in 
matters  covered  by  it  to  be  taken  in  the 
Supreme  Court  of  the  Province,  but  enacted 
that  a  very  special  procedure  should  be  taken 
before  the  Master-in-Chambers  in  that  Court 
to  enforce  any  right,  remedy  or  obligation 
under  a  mortgage,  encumbrance  or  agreement 
for  sale.  Stuart,  J.,  said,  in  delivering  the 
jiidgment  of  the  Court: 

^'It  is  obvious  that  it  M'as  left  entirely  in 
the  discretion  of  the  Master  to  decide  whether 
or  not  he  should  exercise  powers  which  were 
undoubtedly  as  full  and  complete  as  those 
held  by  a  Judge  of  the  Supreme  Court.  He 
could,  indeed,  if  he  thought  best,  direct  an 
action  to  be  brought  or  an  issue  to  be  tried, 
but  it  was  still  open  to  him  to  hear  oral 
evidence  as  at  a  trial,  and  to  give  as  full  and 
as  final  a  judgment  as  a  Judge  of  the  Court 
could  give,  no  matter  what  issue  of  frict,  e.  g., 
fraud  or  other  ground,  of  defence,  might  have 
been  raised.  [32]  He  was  to  do  all  this  'in 
the  Supreme  Court.'  It  seems  to  me  that 
it  was  impossible  to  avoid  the  conclusion 
that  by  such  legislation  the  Master  was  con- 
stituted in  effect  a  Judge  of  the  Supreme 
Court,  with  a  jurisdiction  limited,  indeed,  to 
its  extent,  but  not  in  its  content;  that  is, 
limited  to  a  certain  very  important  branch 
of  litigation,  but  practically  unlimited  within 
that  sphere,  and  subject  only,  with  respect 
to  his  final  judgment,  to  an  appeal  to  the 
Appellate  Division  in  the  same  way  as  a  final 
judgment  of  any  ordinary  Judge  of  the  Su- 
preme Court.  For  this  reason  I  think  the 
legislation  was  ultra  vires  of  a  Provincial 
legislature,  inasmuch  as  it  was  inconsistent 
with  the  appointing  power  expressly  given  to 
the  Dominion  in  The  B.  N.  A.  Act." 

I  would  also  refer  to  the  report  of  Sir 
John  Thompson,  Minister  of  Justice,  on  the 
disallowance  of  The  Quebec  Act,  51  and  52 
Vict.  ch.  20,  to  be  found  in  Lefroy's  Legisla- 
tive Power  in  Canada,  pp.  141-174.  By  that 
Act  the  Lieutenant-Governor-in-Council  was 
authorized  to  abolish  the  Circuit  Court  sit- 
ting in  the  district  of  Montreal,  a  Court  of 
record  having  jurisdiction  up  to  $200,  and 
to  establish  a  special  Court  of  record  under 
the  name  of  "District  Magistrates  Court  of 
Montreal."  The  new  Court  was  to  be  com- 
fjosed  of  two  justices  to  be  appointed  by  the 
Lieutenant-Governor-in-Council  and  to  be 
paid  by  the  province.  The  report  dealt  with 
the  constitutional  question  in  a  very  instruc- 
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tive  manner  and  recommended  that  the  Act 
should  be  disallowed.  In  Mr.  Lefroy's  later 
work  on  "Canada's  Federal  System,'*  com- 
mencing at  p.  525,  there  is  a  very  useful  dis- 
cussion upon  this  point  and  a  summary  of 
the  cases  bearing  upon  it. 

Sub-sec.  14  of  sec.  92  and  sees.  96,  99  and 
100  of  The  B.  N.  A.  Act  contain  within  them- 
selves the  provisions  relating  to  the  constitu- 
tion of  Provincial  Courts,  the  appointment  of 
the  Judges,  their  tenure  of  office  and  the  pay- 
ment of  their  salaries,  allowances  and  pen- 
sions. The  Imperial  Parliament  in  allotting 
to  Provincial  Legislatures  the  constitution, 
maintenance  and  organization  of  provincial 
Courts  both  of  civil  and  of  criminal  jurisdic- 
tion advisedly  conferred  upon  the  Dominion 
Government  the  power  of  appointing  the 
Judges  and  the  duty  of  fixing  and  paying 
their  salaries.  The  Legislature  of  each  Prov- 
ince was  empowered  to  create  Courts  having 
both  civil  and  criminal  jurisdiction.  The 
criminal  law  and  procedure  in  criminal  mat- 
ters, although  allotted  as  subjects  of  legis- 
lation to  the  Doniihion  Parliament,  are  ad- 
ministered in  Courts  constituted  by  the  leg- 
islatures of  the  several  provinces. 

Rights  respecting  many  subjects  of  civil 
jurisdiction,  such  as  bills  of  exchange  and 
promissory  notes,  banking,  interest,  legal 
tender,  etc.,  are  administered  in  the  Provin- 
cial Courts  although  legislation  in  respect  of 
such  subjects  was  allotted  to  the  Dominion 
Parliament.  In  such  cases  the  Dominion 
[33]  authority  has  to  rely  on  Provincial 
tribunals  for  the  administration  of  Dominion 
laws.  It  has  in  fact  been  held  that  the 
Dominion  Parliament  has  power  to  impose 
new  duties  upon  existing  Provincial  Courts. 
Valin  V.  Langlois,  6  App.  Cas.  (Kng.)  115 
at  p.  120;  49  L.  J.  P.  C.  37. 

A  voice  in  the  creation  of  the  Provincial 
Courts  was  therefore  given  to  the  Dominion 
Government.  Tlie  appointment  of  the  Judges 
and  the  fixing  and  paying  of  their  salaries 
was  conferred  upon  that  government.  A 
Court  cannot  come  into  complete  existence 
and  exercise  any  powers  without  the  appoint- 
ment of  a  Judge  or  Judges.  In  fact  the 
Judges  sitting  in  their  official  capacity  are 
commonly  spoken  of  as  "the  Court."  The 
result  is  that  a  Provincial  Court  is  the  joint 
creation  of  the  Province  and  the  Dominion, 
the  first  contributing  the  constitution  and 
civil  procedure  and  the  latter  the  Judges. 

The  independence  of  the  Judges  was  se- 
cured by  sec.  99  of  The  B.  N.  A.  Act.  This 
section  declares  that  the  Judges  shall  hold 
office  during  good  behaviour,  but  shall  be 
removable  by  the  Governor-General  on  ad- 
dress of  the  Senate  and  House  of  Commons. 
The  section  was  adopted  from  The  Act  of 
Settlement,  12  and  13  Wm.  III.  ch.  2,  clause 
3,  article  7,  and  was  made  a  part  of  the  con- 
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stitution  of  Canada.  It  cannot  therefore  be 
interfered  with  either  by  Parliament  or  by  a 
Provincial  Legislature.  The  Public  Utilities 
Act  declares  the  Public  Utility  Commissioner 
to  be  a  Court  of  Kecord.  He  is  appointed 
bv  the  Lieu tenant-Governor-in- Council,  his 
salary  is  paid  by  the  Province  and  he  may 
be  removed  at  any  time  by  the  Lieutenant- 
Governor-in-Council  for  cause  (sec.  6).  This 
is  a  weak  provision  for  securing  the  tenure 
of  office  and  independence  of  a  Judge,  as 
compared  with  that  provided  by  sec.  99  of 
The  B.  N.  A.  Act.  If  the  Provincial  Legis- 
lature can  create  a  Court  with  powers  as 
extensive  as  those  assigned  to  the  Commis- 
sioner by  The  Public  Utilities  Act,  why  can 
it  not  constitute  other  Courts  presided  over 
by  commissioners, ,  having  absolute  jurisdic- 
tion in  respect  of  other  classes  of  subjects 
witliin  the  legislative  control  of  the  Province  ? 
The  result  would  be  that  the  existing  Courts 
might  be  deprived  of  jurisdiction  in  respect 
of  many  important  subjects  and  these  handed 
over  to  be  dealt  with  by  Judges  appointed, 
paid  and  removable  by  the  Provincial  (^py-  • 
ernment.  Judges  from  whose  decisions  there 
would  be  no  appeal.  This,  it  appears  to  me, 
would  l^e  contrary  to  the  provisions  and  in- 
tention of  The  B.  N.  A.  Act.  It  might  mean, 
the  taking  away  piece ymeal  oif  much  of  the 
jurisdiction  of  the  Superior  Courts,  whosp 
Judges  are  appointed  by  the  .Dominion  Qov- 
ernment^  and  conferring  the  jurisdiction  [34]  , 
so  taken  away  upon  Courts  whose  Judges  are 
appointed  by  the  PrpvinciaJ  Government,  and 
"whose  tenure  of  office  is  controlled  by  the 
same  authority.  This  would  be  to  "do  that 
indirectly  .which  you  are  prohibited  from 
doing  directly,"  contrary  to  established  prin- 
ciples. See  Madden  v.  Nelson,  etc.  R.  Co. 
[]899]  A.  C.  (Eng.)  626  at  p.  627,  68  L.  J. 
P.  C.  148. 

Tlie  fact  that  an  act  of  a  Provincial  legis- 
lature has  not  been  disallowed  by  the  Gov- 
ernor-General-in-Council  does  not  of  itself 
make  the  Act  constitutional.  Lefroy,  Can. 
Fed.  Sys.  p.  217.  The  Dominion  Government 
declined  to  disallow  The  Alberta  Act  of  1910, 
ch.  0,  but  the  Act  was  afterwards  declared 
to.be  ultra  vires  by  the  Privy  Council:  Royal 
Bank  of  Canada  v.  Rex  [1913]  A.  C.  (Eng.) 
283,  82  L.  J.  P.  C.  33;  3  West.  W.  Rep.  994; 
Lefroy  Can.  Fed.  Sys.  p.  42-44. 

The  Public  Utilities  Commissioner  has  per- 
formed excellent  services  in  the  past  and  the 
Commission  would  be  a  most  useful  one  if  its 
powers  were  limited  to  those  which  the  Pro- 
vincial Legislature  might  lawfully  confer  un- 
der the  provisions  of  Tlie  B.  N.  A.  Act.  Some 
sections  of  the  Act  may  be  considert^d  a^  sub- 
stantive enactments,  valid  from  a  constitu- 
tional standpoint,  and  separable  from  the 
clauses  dealing  with  the  powers  of  the  Com- 
missioner.    Examples  of  these  may  be  found 


in  sec.  20,  sub-sees,  (a),  (b),  (d),  sec.  31, 
except  sub-sec.  (3).  But  I  think  that  the 
Provincial  Legislature  in  constituting  a  per- 
son of  its  own  selection  a  Court  of  Record 
under  the  name  of  the  ''Public  Utility  Com- 
missioner" and  conferring  on  that  Court  the 
complete  and  absolute  jurisdiction  conferred 
by  the  Act  in  respect  of  an  important  class 
of  subjects,  has  exceeded  the  powers  allotted 
to  Provincial  Legislatures  under  The  B.  N. 
A.  Act. 

Apart  from  the  constitutional  question,  it 
is  objected  that  the  Act  does  not  authorize 
the  Conmiissioner  to  make  the  order  from, 
which  this  appeal  is  brought.  The  Winnipeg 
Electric  Railway  Company  was  originally  in- 
corporated under  the  name  of  "The  Winnipeg 
Electric  Street  Railway  Company"  in  the  yeax 
1892  by  the  statute  55  Vict.  ch.  56.  The  corpo- 
ration received  its  present  name  on  its  amal- 
gamation with  the  Winnipeg  General  Power 
Company  in  1904  under  powers .  conferred  by 
1  and  2  Ed.  VII.  ch.  75  and  3  and  4ed.  VII.  ch. 
87.  In  1892  and  prior  to  the  incorporation  of 
the  Company,  an  agreement  was  entered  into 
between  the  City  of  Winnipeg  and  James  Ross 
and  William  Mackenzie  .whereby  these  two  per- 
sons called  the  applicants,  were  given  the  ex- 
clusive right  and  privilege  of  constructing 
and  operating  street  railways  on  the  streets 
[35]  of  the  City  subject  to  the  terms  of  the 
agreement.  The  City  Council  passed  by-law 
No.  543  embodying  the  terms  of  the  agree- 
ment. This  by-law  is  to  be  foimd  in  schedule 
"A"  to  the  Company*s  Act  of  Incorporation. 
The  Act  declares,  in  sec.  34  •  that  the  by-lp,w 
"is  hereby  validated  and  confirmed  in  all  re- 
spects as  if  the  said  by-law  had  been  enacted 
by.  the  Legislature  of  this  Province,  and  the 
said  Company  shall  be  entitled  to  all  the 
franchises,  powders,  rights  and  privileges 
thereunder."  The  Citv  consented  to  the  rati- 
iieation  of  the  by-law  by  the  legislature  (by- 
law, clause  25),  and  that  all  the  rights  and 
privileges  conferred  under  the  by-law  might 
be  transferred  to  ^nd  become  vested  in  a 
company  to  be  formed  by  the  applicants  (by- 
law, clause  33 ) .  In  accordance  with  the 
agreement  set  forth  in  the  by-law  the  com- 
pany was  incorporated  with  the  powers  con- 
tained in  the  Act  of  Incorporation  and  the 
by-law  was  given  the  effect  of  an  Act  of  the 
Legislature  of  Manitoba. 

The  following  portions  of  the  by-law  are  to 
be  particularly  noted  in  connection  with  this 
appeal : 

"2  (a).  The  construction  of  any  line  of 
railway  on  any  street  or  highway  shall  not 
be  commenced  until  a  plan  thereof  showing 
the  location  on  street,  position  and  style  of 
the  track,  road-bed,  rails,  poles,  wires  and 
all  other  appliances  shall  have  been  sul)mit- 
ted  to  and  approved  of  by  tlie  City  Engi- 
neer. 
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'  **3.  Tlie  lines  are  to  be  built,  equipped  and 
operated  subject  to  the  following  regulations 
and  the  applicants  are  to  conform  thereto : 

"(a)  The  overhead  or  trolley  system  of 
electricity  is  to  be  adopted. 

'*(a.  2).  The  location  on  streets,  the  posi- 
tion and  style  of  the  track,  road-bed,  rails, 
poles,  wires  and  all  other  appliances  shall 
conform  to  and  agree  with  the  plans  ap- 
proved by  the  Engineer. 

**4.  If  after  seven  years  from  the  passing , 
of  this  by-law  the  Council  desires  to  change 
the  character  or  application  of  the  electric 
motive  power  for  drawing  or  propelling  the 
ears,  three  years  notice  of  ^uch  desired 
change  is  to  be  gjiven  to  the  applicants  and 
the  said  applicants  shall  vrithiu  such  period 
of  three  years  make  such  changes  and  with- 
in said  time  shall  operate  their  railway 
system  lines  and  cars  by  means  of  such 
new  electric  motive  power  if  practically  and 
commercially   feasible. 

"18.  The  applicants  shall  be  liable  for 
and  shall  indemnify  the  City  against  all 
damages  arising '  out  of  the  construction  or 
operating  of  their  railways. 

"32.  The  applicants  paying  the  said  sum 
of  twenty  dollars  per  car  and  such  other 
sums  as  may  be  due  from  them  and  per- 
forming and  fulfilling  all  the  conditions, 
stipulations,  restrictions  and  covenants  in 
this  by-law  provided  for,  shall  and  may 
peaceably  and  quietly  hold  and  enjoy  the 
rights  and  privileges  hereby  granted  without 
any  let  or  hindrance  or  trouble  of  or  by  the 
City  or  any  person  or  persons  on  its  behalf." 

Sees.  19,  26  and  22  provide  for  arbitration 
of  questions  which  may  arise  between  the 
City  and  the  applicants. 

[36]  The  contract  to  be  executed  pursuant 
to  clause  35  of  by-law  No.  543  was  entered 
into  on  June  4,  1892,  by  the  Winnipeg  Elec- 
tric Street  Railway  Company  and  the  City  of 
Winnipeg,  the  rights  of  the  applicants  having 
been  transferred  to  the  company.  This  pur- 
chase and  transfer  were  ratified  in  1895  by 
the  Manitoba  statute  58  and  59  Vict.  ch.  54, 
8.  2,  and  the  contract  of  June  4,  1892,  which 
repeats  the  agreement  contained  in  by-law  No. ' 
543,  was  confirmed  and  validated  by  the  same 
statute. 

Tlie  street  railway  system  oif  the  Winnipeg 
Electric  Railway  Company  has  been  in  opera- 
tion since  the  year  1892  and  during  that 
period  has  been  operated  by  the  overhead  or 
single  trolley  system.  It  must  be  assumed 
that  the  construction  of  the  railway  was  in 
accordance  with  the  by-law  and  contract  and 
received  the  approval  of  the  City  Engineer, 
It  would  folloW'  that  the  style  of  the  track, 
road-bed,  rails,  poles,  wires  and  all  other  ap- 
pliances were  submitted  to  and  approved  by 
him  in  accordance  with  sees.  2  (a)  and  3. 
(a.  2)  of  the  by-law.     The  system  of  operat- 


ing the  road  by  an  overhead  single  trolley  as 
then  known  and  used  was  adopted  and  this 
necessarily  involved  the  use  of  the  rails  for  the 
return  current  to  reach  the  central  station. 
The  embodiment  of  the  contract  in  the  Act  in- 
corporating the  Winnipeg  Electric  Railway 
Co.,  and  the  declaration  in  sec.  34  of  the  Act, 
gives  to  the  terms  of  the  contract  the  effect  of 
statutory  provisions.  The  City,  which  is  the 
complainant  before  the  Utilities  Commission- 
er, was  satisfied  with  the  protection  afforded 
by  the  statute.  Besides  the  powers  possessed 
by  their  Engineer  of  supervising  the  works 
contained  in  clauses  2  (a)  and  3  (a.  2), 
clause  18  of  the  by-law  declared  that  the 
Company  shall  be  liable  for  and  shall  in- 
demnify the  City  "against  all  damages  arising 
out  of  the  construction  or  operation  of  their 
railways."  The  Council  of  the  City  of  Win- 
nipeg and  the  Legislature  of  the  Province 
were  satisfied  with  these  clauses  as  providing 
a  sufficient  protection  to  the  interests  repre- 
sented by  the  City  Council.  There  was  no 
clause  making  the  Company  liable  for  nui- 
sance. I  need  not  attempt  in  this  case  to 
interpret  the  meaning  and  effect  of  clause 
18.  The  relief  afforded  by  the  clause,  what- 
ever it  may  be,  is  to  be  enforced  through  tlie 
ordinary  Courts  having  jurisdiction  in  the 
matter. 

In  1895  when  the  agreement  between  the 
City  and  the  .Company  was  ratified  by  the 
legislature  for  the  second  time,  the  danger 
from  stray  currents  of  electricity  under  the 
single  trolley  system  was  well  known.  In 
England,  Lord  Cross'  Committee  in  1893  made 
recommendations  that  certain  precautions 
[37]  should  be  employed  in  the  use  of  electric 
power  to  guard  against  electrolytic  action 
upon  gas,  water  or  other  metallic  pipes  or 
structures.  But  in  1895  the  Manitoba  Leg- 
islature and  the  City  were  satisfied  with  the 
safeguards  provided  by  the  agreement  and  the 
statute,  and  no  restriction  was  placed  upon 
the  Company's  powers. 

The  single  trolley  system  using  the  rails 
for  the  return  current  was  specially  author- 
ized by  the  Act  of  the  Legislature  to  be  adopt- 
ed by  the  Company.  A  certain  escape  of 
electrical  current  is  inseparable  from  this 
system.  In  Eastern,  etc.  Tel.  Co.  v.  Cape 
Town  Tramways  Co.'s  [1902]  A.  C.  (Eng.) 
381,  71  L.  J.  P.  C.  122,  the  electric  tramwav 
in  that  case  was  operated  by  means  of  the 
same  system  as  that  in  use  by  the  Winnipeg 
Electric  Railway  Co.  The  statute,  incorporat- 
ing the  Cape  Town  Tramways  Co.  contained 
a  clause  giving  relief  to  the  Council  of  Cape 
Town  or  other  body  or  person  "in  the  event 
of  any  electric  leak  taking  place  and  dan^agc 
being  thereby  caused  at  any  time  by  electroly- 
sis or  otherwise.''  The  same  statute  also 
provided  that  the  use  of  the  rails  for  tlie 
return  current  should  require  the  consent  of 


196 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


the  council.  This  consent  was  obtained  iv^der 
a  condition  providing  for  the  making  of  a 
test  to  discover  leakage  of  current  and  for 
the  stoppage  of  cars  until  the  leakage  should 
be  localized  and  removed.  Lord  Robertson, 
in  giving  the  judgment  of  the  Judicial  Com- 
mittee,  said: 

"The  language  of  both  the  statutory  under- 
taking and  of  the  condition  seems  to  point 
to  some  defect  in  apparatus  not  contemplated 
as  a  condition  of  the  working  of  the  system. 
But  the  departure  of  the  electricity  from  the 
rails  arose  from  no  defect,  but  from  the  neces- 
sary condition  of  things,  if  the  tram  cars 
were  to  run  and  the  rails  to  be  used  as  a 
return.  The  evidence  shows  clearly  that,  if 
uninsulated  (as  was  the  case  here)  the  rails 
of  necessity  conduct  home  to  the  central  sta- 
tion only  some  of  the  electricity,  the  rest 
leaving  the  rails  and  going  afield.  Giving 
to  the  word  "leak"  whatever  expression  may 
be  appropriate  to  its  extension  to  electricity, 
their  Lordships  do  not  consider  the  event 
which  has  occurred  to  fall  within  the  under- 
taking and  condition.  The  escape  was,  on 
the  contrary,  a  natural  incident  of  the  opera- 
tions legalized  under  the  statutes." 

The  Legislature  has  authorized  the  Winni- 
peg Electric  Railway  Co.  to  use  and  employ 
electric  power  for  the  operation  of  its  cars  in 
the  manner  provided  by  the  Act  of  incorpora- 
tion and  the  contract  embodied  in  that  Act 
and  made  part  of  it.  The  safeguards  provided 
are  those  contained  in  the  clauses  giving 
supervision  of  the  construction  and  works  to 
the  Citv  Engineer  in  addition  to  the  relief 
afforded  by  clause  18  of  the  contract.  No 
protection  is  specially  given  against  the  dan- 
ger of  electrolysis.  If  there  had  t>een  no 
statutory  authority  for  [38]  the  use  of  elec- 
tricity by  the  company  and  the  company  had 
made  use  of  it  and  electrical  currents  had 
escaped  into  the  earth  and  had  caused  dam- 
age, the  principle  of  Ry lands  v.  Fletcher,  3 
H.  L.  (Eng.)  330,  37  l!  J.  Exch.  161,  would 
be  applicable,  and  persons  sustaining  injury 
to  themselves  or  to  the  ordinary  use  of  their 
property  by  such  currents  would  be  entitled 
to  maintain  an  action  for  damages.  See  Na- 
tional Telephone  Co.  v.  Baker  [1893]  2  Ch. 
(Eng.)  186,  at  p.  201,  62  L.  J.  Ch.  699; 
Eastern,  etc.  Tel.  Co.  v.  Cape  Town  Tramways 
Co.'s,  supra.  But  the  Company  in  accumulat- 
ing and  using  these  great  currents  of  elec- 
tricity was  acting  under  its  statutory  powers 
and  unless  it  is  shown  that  there  has  been 
negligence  in  the  exercise  of  these  powers  the 
Company  is  not  liable.  A  great  number  of 
cases  establish  this  principle  in  regard  to 
ordinary  railways.  The  decisions  asserting 
this  principle  began  with  Rex  v.  Pease,  4  B. 
&  Ad.  30.  24  E.  C.  L.  17,  2  L.  J.  M.  C.  26, 
and  Vaughan  v.  Taff  Vale  R.  Co.  6  H.  &  N. 
(Eng.)  679.    It  was  established  by  the  House 


of  Lords  in  Hammersmith,  etc.  R.  Co.  y. 
Brand,  L.  R.  4  H.  L.  (Eng.)  171,  and  ap- 
proved in  Caledonian  R.  Ck).  v.  Walker,  7  App. 
Cas.  (Eng.)  259;  L.ondon,  etc.  Coast  R.  Co. 
v.  Truman,  11  App.  Cas.  (Eng.)  45,  55  L.  J. 
Ch.  354;  Atty.-(3en.  v.  Metropolitan  R.  Co. 
[1894]  1  Q.  B.  (Eng.)  384,  and  other  cases. 
In  National  Telephone  Co.  v.  Baker,  supra, 
Kekewich,  J.,  applied  the  same  principle  to 
electric  tramways  and  it  is,  no  doubt,  applica- 
ble to  all  works  authorized  by  the  proper 
legislative  power,  subject  of  course  to  any 
restriction  that  may  be  contained  in  the  en- 
actment giving  the  authority.  In  Geddis 
v.  Bann  Reservoir,  3  App.  Cas.  (Eng.)  430, 
Lord  Blackburn  referring  to  this  principle 
said: 

"For  I  take  it,  without  citing  cases,  that  it 
is  now  thoroughly  well  established  that  no 
action  will  lie  for  doing  that  which  the  legis- 
lature has  authorized,  if  it  be  done  without 
negligence,  although  it  does  occasion  damage 
to  anyone;  but  an  action  does  lie  for  doing 
that  which  the  legislature  has  authorized,  if 
it  be  done  negligently." 

I  will  assume  that  serious  damage  has  been 
caused  to  water  pipes  and  other  underground 
metallic  pipes  by  currents  of  electricity 
which  have  escaped  from  the  rails  of  the 
Winnipeg  Electric  Railway  Company.  If  this 
damage  is  the  result  of  negligence  on  the 
part  of  the  Company  in  the  construction  of 
the  work  the  injured  parties  may  seek  the 
proper  relief  in  the  Courts  in  the  ordinary 
way.  The  question  of  n^ligence  is  not  prop- 
erly before  this  Court  on  the  present  appeal. 
It  would,  however,  appear  from  the  material 
in  the  record  that  the  Company  has  been 
making  repeated  efforts  to  prevent  the  escape 
of  currents  of  electricity  from  the  rails  and 
has  adopted  and  carried  out  the  recommenda- 
tion made  by  the  City  Engineer  and  the  fur- 
ther recommendations  made  by  Professor 
Herdt  at  the  [39]  request  of  the  City,  with 
the  object  of  preventing  such  escape.  Profes- 
sor Ganz,  whose  report  is  the  basis  of  the 
order  appealed  from,  states  that  he  is  of 
opinion  that  the  bonding  of  the  tracks  and 
special  work  in  Winnipeg  is  now  in  generally 
satisfactory  condition.  The  complaint  of  the 
City  was  based  upon  the  alleged  defective 
bonding  of  the  rails. 

Professor  Ganz  prefaced  his  recommenda- 
tions to  the  Commissioner  with  this  state- 
ment : 

"I  wish  to  point  out  in  these  recommenda- 
tions relating  to  improvements  in  the  railway- 
system,  I  have  avoided  as  far  as  possible 
specifying  types  of  construction,  and  have 
generally  recommended  the  results  to  be  ob- 
tained, leaving  the  decision  of  the  mo«ie  of 
obtaining  these  results  to  the  railway  com- 
pany." 
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Hie  Commissioner  states  that  his  order  was 
made  substantially  in  accordance  with  Pro- 
fessor Ganz'  recommendations,  with  the  pos- 
sible exception  of  clause  13  of  the  order 
which  was  adopted  from  the  English  Board 
of  Trade  Regulations.  The  main  clauses  of 
the  order,  those  to  which  particular  objection 
is  taken,  direct  that  certain  results  shall  be 
accomplished.  The  order  does  not  direct, 
except  in  certain  less  important  matters, 
that  any  appliances,  equipment  or  special 
mode  of  construction  should  be  adopted,  in 
order  to  obtain  particular  results,  but  directs 
that  specified  results  shall  be  attained  whether 
the  attainment  of  these  is  possible  or  not  in 
view  of  the  conditions  respecting  soil,  climate, 
etc.,  and  of  other  special  circumstances  tha;t 
may  exist.  It  is  claimed  on  the  part  of  the 
City  that  the  Commissioner  has  power  to 
make  such  an  order  under  sees.  21,  31  and  52 
of  The  Public  Utilities  Act.  Sec.  21  in  so  far 
as  it  relates  to  the  matter  in  question  is  as 
follows : 

'The  commission  shall  have  a  general  su- 
pervision over  all  public  utilities  subject  to 
the  legislative  authority  of  the  Province,  and 
may  make  such  orders  regarding  equipment, 
appliances,  safety  devices,  extension  of  works 
or  systems,  reporting  and  other  matters,  as 
are  necessary  for  the  safety  or  convenience 
of  the  public  or  for  the  proper  carrying  out 
of  any  contract,  charter  or  franchise  involving 
the  UHc  of  public  property  or  rights.** 

It  does  not  appear  to  me  that  this  section 
gives  power  to  the  Commission  to  order,  for 
example,  that  rail  joints  shall  not  possess 
more  than  a  certain  resistance,  or  that  the 
rails  shall  be  so  designed  and  constructed, 
operated  and  maintained  that  the  average 
potential  difference  between  two  points  1,000 
feet  apart  during  ten  minutes  time  shall  not 
exceed  one  volt,  and  so  on.  I  think  the  sec- 
tion was  intended  to  enable  the  Commissioner 
to  order  certain  specified  equipment,  appli- 
ances, etc.,  deemed  necessary  for  the  safety 
and  convenience  of  the  public  or  for  the 
proper  carrying  out  of  any  contract,  etc. 

[401  Sec.  31  does  not  refer  to  a  railway  of 
anv  kind. 

Sec.  52  enables  the  Commissioner  to  order 
a  company,  person  or  municipal  corporation 
to  do  any  act  which  the  company,  person  or 
municipal  corporation  is  required  to  do  under 
the  Act  or  any  other  Act.  Its  purpose  is  to 
enable  the  Commissioner  to  enforce  the  doing 
of  things  directed  to  be  done  by  statute  or 
his  own  order,  and  to  forbid  the  doing  of 
thinsrs  which  are  contrary  to  any  statute, 
order,  agreement,   etc. 

But  the  object  of  the  order  in  this  case  is 
to  restrict  the  Company's  statutory  powers 
or  to  impose  upon  it  in  the  exercise  of  these 
powers  new  obligations  not  contemplated  by 
the  contract  or  the  statute. 
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There  is  a  contract  between  the  City  and 
the  Company,  a  contract  which  is  statutgry. 
The  Company  has  also  the  powers  set  forth 
in  the  several  Acts  of  the  Legislature  relat- 
ing to  it  and  its  component  companies.  On 
the  faith  of  the  above  it  has  undertaken  and 
completed  the  works,  expended  large  sums  of 
money  and  incurred,  as  I  understand,  great 
obligations.  As  long  as  the  Company  uses 
its  powers  without  negligence,  the  statutes 
protect  it.  If  tlie  proper  use  of  these  au- 
thorized powers  cause  damage  or  danger  to 
other  persons  or  corporations  it  is  for  the 
Legislature  itself  to  intervene  and  provide 
a  remedy  if  none  already  exists.  The  Legis- 
lature has  power,  if  it  deems  proper,  to  enact 
the  order  of  the  Commissioner  as  a  statute 
and  in  this  way  amend  or  add  to  the  provi- 
sions of  the  existing  statutes  relating  to  the 
Company.  But  there  is  no  power  given  to 
the  Commissioner  to  repeal  or  amend  or  ig* 
nore  any  provision  contained  in  a  statute  of 
the  Province.  I  cannot  find  anything  in  the 
Act  which  would  justify  the  conclusion  that 
the  Legislature,  even  if  it  has  tlie  power 
to  do  80,  intended  to  delegate  to  the  Commis- 
sioner its  legislative  functions  in  respect  of 
public  utilities.  The  authority  to  legislate 
or  to  interfere  with  existing  legislation  in  the 
slightest  degree  would  be  a  dangerous  power 
in  the  hands  of  any  officer,  no  matter  how  able 
or  upright  he  might  be.  His  actions  would 
not  be  subject  to  the  safeguards  that  surround 
ordinary  legislation.  It  would  be  a  delegation 
of  legislative  functions  and  unconstitutional. 
See  Lord  Selborne*8  dictum  in  Reg.  v.  Bur  ah, 
3  App.  Cas.   (Eng.)    889,  at  p.  905. 

I  have  the  very  highest  respect  for  the 
judicial  ability,  business  capacity  and  experi- 
ence of  Mr.  Hobson,  the  Public  Utilities  Com- 
missioner who  made  the  order. 

[411  He  felt,  no  doubt,  the  pressing  neces- 
sity of  the  situation  and  believed  that  he 
was  fully  justified,  from  every  aspect,  in 
making  the  order,  and  that  the  observance  of 
its  terms  would  accomplish  the  result  desired. 
But  the  main  terms  of  the  order  practically 
enact  that  tlie  Company  shall  assume  onerous 
obligations  and  make  expensive  changes  in  its 
system  not  contemplated  in  the  agreement 
with  the  City  or  in  the  statutory  enactments 
authorizing  the  work.  The  order  in  fact 
alters  in  material  respects  the  terms  of  an 
agreement  which  has  been  enacted  as  a  stat- 
ute. With  great  respect  for  the  Commission- 
er's opinion,  I  think  that  The  Public  Utilities 
Act  does  not  give  him  power  to  make  the 
order. 

I  would  allow  the  appeal  and  set  aside  the 
orders. 

Hagoart,  J. a.  (dissenting). — This  appeal 
is  brought  before  us  under  sec.  70,  ch.  168, 
R.  S.  M.  The  Public  Utilities  Act. 
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The  leave  or  permission  was  given  by  a 
Judge  of  this  Court  and  his  order  was  not 
appealed  against,  so  that  we  have  before  us 
the  questions  open  to  appeal  that  were  before 
the  Commissioner,  Mr.  Robson,  who  made  the 
order  we  are  now  reviewing. 

The  power  of  the  Provincial  Legislature  to 
pass  The  Public  Utilities  Act  is  challenged 
on  this  appeal. 

Sec.  92  of  The  British  North  America  Act 
enacts  that  the  Legislature  may  exclusively 
make  laws  in  relation  to,  sub-sec.  (13)  : 
"Property  and  civil  rights  in  the  Province," 
and  sub-sec.  (l4)  : 

"The  administration  of  justice  in  the 
Province,  including  the  constitution,  main- 
tenance and  organization  of  Provincial  Courts 
both  of  civil  and  criminal  jurisdiction  and 
including  procedure  in  civil  matters  in  tliose 
Courts." 

In  Union  Colliery  Co.  v.  Bryden  [1899] 
A.  C.  (Eng.)  580,  68  L.  J.  P.  C.  118,  Lord 
Watson,  in  delivering  judgment  of  the  Court, 
on  p.  «583,  said: 

"It  is  the  proper  function  of  a  Court  of  law 
to  determine  what  are  the  limits  of  the  juris- 
diction committed  to  them,  'but  when  that 
point  has  been  settled  Courts  of  law  have  no 
right  whatever  to  enquire  whether  their  juris- 
diction has  been  exercised  wisely  or  not." 

In  Atty.-Gen.  v.  Atty.-Gen.  [1898]  A.  C. 
(Eng.)  700,  67  L.  J.  C.  P.  90,  Lord 
Herschell,  at  p.  713,  who  gave  the  reasons 
for  the  judgment  of  the  Court  said: 

"The  suggestion  that  the  power  might  be 
abused  so  as  to  amount  to  a  judicial  confisca- 
tion of  property  does  not  warrant  the  im- 
position by  the  Courts  of  any  limit  upon  the 
absolute  power  of  legislation  conferred.  The 
supreme  legislative  power  in  relation  to  any 
subject  [42]  matter  is  always  capable  of 
abuse,  but  it  is  not  to  be  assumed  that  it  will 
be  improperly  used.  If  it  is,  the  only  remedy 
is  an  appeal  to  those  by  whom  the  legislature 
is  elected." 

Lefroy  on  Canada's  Federal  System,  at  p. 
192,  cites  the  above  cases  as  authority  for  the 
proposition  that  injustice  is  no  ground  of  in- 
validity as  to  such  Provincial  or  Dominion 
legislation. 

It  is  contended  that  the  order  of  the  Com- 
missioner confers  rights  and  imposes  obliga- 
tions which  were  not  contemplated  by  the 
City  or  the  Company  when  they  entered  into 
the  contract  set  out  in  the  schedule  to  bv-law 
543  of  the  City,  which  is  validated  and  con- 
firmed by  ch.  56  of  The  Statutes  of  Manitoba 
fpr  1892,  which  statute  creates  the  corpora- 
tion known  as  "The  Winnipeg  Electric  Street 
Railway." 

Under  the  foregoing  authorities  I  think 
that  the  Legislature  could  by  direct  legisla- 
tive enactment  impose  on  the  Winnipeg  Elec- 
tric Railway  Company  all  the  burdens  and 


obligations  set  out  in  the  order  of  the  Com- 
missioner even  if  a  serious  injustice  should, 
be  done,  that  something  like  confiscation 
should  be  the  result,  that  the  charter  and 
contract  with  the  City  which  was  their  chief 
asset  for  raising  money  for  the  construction 
of  the  work  should  be  rendered  of  much  less 
value,  that  the  security  of  the  shareholders 
and  bondholders  should  be  impaired. 

I  think  further  that  under  sec.  92,  sub-sec. 
(14)  it  had  power  to  create  a  tribunal  with 
the  powers  set  out  in  sees.  20  to  29  in  The 
Public  Utilities  Act. 

In  making  this  concession  it  does  not  follow 
that  the  Lieutenant-Governor-in-Council  has 
power  to  appoint  a  judicial  officer  with  the 
judicial,  legislative  and  executive  powers 
which  the  Legislature  assumes  to  endow  him 
with  in  The  Public  Utilities  Act.  Xor  does 
it  follow  that  the  Legislature  can  accomplish 
the  same  object  by  delegating  these  extensive 
powers  of  legislation  to  soine  one  whom  the 
Act  styles  a  Commissioner. 

The  Act  would,  of  course,  be  in  many 
respects  inoperative  withoi|t  a  Commissioner, 
but  that  is  no  reason  for  giving  validity  to 
the  statute. 

Here  the  Province  is  a  party  to  the  con- 
troversy. Not  only  is  it  claimed  that  the  City 
water-mains  are  damaged,  but  the  sheathed 
or  coated  telephoile  cables,  the  property  of 
the  province,  are  affected  by  this  electrolysis, 
and  it  is  just  possible  that  the  framers  of  The 
British  North  America  Act  had  in  [43] 
view  the  probable  future  existence  of  such 
circumstances  as  those  mentioned  above  when 
by  sec.  96  of  The  British  North  America  Act 
it  was  enacted  that  "The  Governor-General -in 
Council  shall  appoint  the  Judges  of  the  Su- 
perior, District  and  County  Courts  in  each 
Province,  except  those  of  the  Courts  of  Pro- 
bate in  Nova  Scotia  and  New  Brunswick." 

The  powers  of  this  N'ew  Court  are  extensive. 
It  is  declared  to  be  a  Court  of  Record.  There 
is  no  limit  as  to  the  amount  of  money  or  prop- 
erty involved.  Its  territorial  limits  are  tlie 
boundaries  of  the  province;  and  the  fact  that 
there  is  delegated  to  the  Commissioner  ex- 
traordinary legislative  and  executive  powers 
makes  the  tribunal  none  the  less  a  Court. 

There  is  no  definition  of  a  Superior  Court 
in  The  B.  N.  A.  Act  or  our  Interpretation 
Act. 

This  question  was  recently  discussed  before 
the  Supreme  Court  of  Alberta  sitting  En 
Banc  in  Colonial  In  v.  etc.  Co.  v.  Grady,  8 
West.  W.  Rep.  995,  31  West.  L.  Rep.  '(Al- 
berta)  575,  where  it  was  held  that  a  prov- 
incial statute  which  confers  upon  a  Master 
the  extraordinary  powers  of  a  Judge  in  re- 
spect of  actions  for  the  enforcement  of  mort- 
gages or  agreements  for  the  sale  of  land  was 
in  conflict  with  the  appointive  power  of  sec. 
96  of  The  B.  N.  A.  Act,  which  provides  for 
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the  appointment  of  Judges  by  the  Governor- 
(jpneral'in-Counci],  and  was  therefore  ultra 
vires. 

Lefroy,  on  p.  627,  thus  discusses  the  sub- 
ject of  Dominion  power  over  the  appointment 
of  Judges: 

"In  his  report  just  referred  to  Sir  John 
Thompson  says  that  the  view  has  been  taken 
by  nearly  all  the  Ministers  of  Justice  since 
the  Union  of  the  Provinces  that  the  words 
of  The  British  North  America  Act  referring 
to  Judges  of  the  Superior,  District  and  Coun- 
ty Courts  include  all  classes  of  Judges  like 
those  designated  and  not  merely  the  Judges 
of  the  particular  Courts  which  at  the  time  of 
the  passage  of  that  Act  happened  to  bear 
those  names." 

Wheeler,  on  Confederation  Law  of  Canada, 
in  discussing  the  effect  of  sec.  96,  on  p.  389, 
says: 

"The  Minister  of  Justice,  John  Macdonald 
(evidently  Sir  John)  concurred  in  a  report 
made  by  his  deputy,  14th  June,  1879,  that  it 
was  beyond  the  powers  of  the  local  legisla- 
tures to  allow  the  Judges  of  the  County 
Courts  (evidently  the  Superior  Courts)  fees 
for  performing  their  duties  as  such  Judges 
while  they  at  the  same  time  received  a  fixed 
salary  from  the  Dominion  Government  for 
the  performance  of  those  duties.  Reference 
was  made  to  an  Act  of  Ontario  in  1869,  32 
Vict.  ch.  22,  whereby  the  sum  of  $1,000  each 
year  was  allowed  to  the  Judges  of  the  Su- 
perior Courts  payable  out  of  the  moneys  of 
the  province.  The  opinion  of  the  law  oflBcers 
of  the  Crown  in  England  was  taken  and  they 
were  of  opinion  that  the  Act  was  incompetent. 
The  then  Minister  of  Justice  expressed  his 
own  opinion  that  the  Judges  of  the  Superior 
Courts  could  not  properly  and  without  a 
breach  of  the  provisions  of  The  British  North 
America  Act  receive  emolument  for  perform- 
ing the  judicial  duties  from  any  person  but 
the  power  which  appoints  and  pays  them  the 
legal  salary  attached  to  the  office." 

[441  It  is  suggested  that  we  have  no  right 
in  this  Court  to  consider  the  constitutionality 
of  The  Public  Utilities  Act  because  the  right 
to  appeal  exists  only  under  that  Act. 

I  think  we  have  jurisdiction  sufficient  to 
declare  that  the  Commissioner  had  no  juris- 
diction to  make  the  order  appealed  against. 

It  is  not  necessary  to  question  the  validity 
of  the  Whole  Act.  All  that  is  necessary  to 
justify  the  setting  aside  of  the  order  num- 
bered 261  is  to  declare  that  sec.  5,  which  as- 
sumes to  authorize  the  Lieutenant-Governor- 
in-Council  to  appoint  a  dJommissioner,  and 
that  sees.  20  to  29,  which  assume  to  clothe 
him  with  the  extensive  power ?^  therein  set 
out  or  either  of  them  are  ultra  i>ire8. 

In  fact,  the  Legislature,  anticipating  some 
such  action  as  the  present,  by  sec.  79,  enacted 
that  **If  for  any  reason  any  section  or  pro- 
vision of  til  is  Act  shall  be  questioned  in  any 


Court  and  shall  bo  held  to  be  unconstitutional 
or  invalid,  no  other  section  or  provision  of 
this  Act  shall  be  affected  thereby." 

Relying  upon  tlie  rest  of  the  Act,  The  Win- 
nipeg Electric  Railway  Company  is  properly 
before  this  Court. 

Sees.  5  and  20  to  29  inclusive  of  The  Publif 
Utilities  Act  are,  in  my  mind,  ultra  vires  of 
the  local  Legislature.  It  is  a  Manitoba  law 
repugnant  to  the  Imperial  statute.  The  prov- 
ince has  assumed  to  deal  with  Dominion  mat- 
ters. The  judicial  official  is  appointed  by 
the  Executive  Council  of  Manitoba  and  is 
paid  out  of  provincial  funds,  and  it  is  our 
duty  to  declare  the  enactment  void. 

Challenging  the  power  and  qualification 
of  the  Conuniasioner  I  think  in  substance 
raises  a  "question  involving  the  jurisdiction 
of  the  Commission"  as  provided  by  sec.  70 
of  the  Act. 

I  would  allow  the  appeal.  Appeal  dismissed 
with  costs. 

NOTE. 

Tlie  reported  case  upholds  by  an  evenly 
divided  court  a  decision  of  a  public  utilities 
commissioner  requiring  an  electric  street  rail- 
way to  prevent  the  escape  of  electricity  from 
its  rails,  it  appearing  that  by  the  escape 
thereof  water  pipes  belonging  to  the  munici- 
pality were  injured  by  electrolysis.  In  ren- 
dering that  decision  two  justices  concur  in 
sustaining  the  power  of  the  commissioner, 
notwithstanding  a  finding  by  him  that  the 
escape  of  electricity  was  in  no  respect  due 
to  the  negligence  of  the  street  railway  com- 
pany. Two  justices  dissenting  maintain  that 
the  portion  of  the  public  utilities  act  confer- 
ring jurisdiction  on  the  commissioner  are 
ultra  vires  and  void.  For  a  full  discussion 
of  the  subject  of  induction,  conduction  and 
electrolysis,  see  the  note  to  Citizens  Telephone 
Co.  V.  Ft.  Wayne,  etc.  R.  Co.  Ann.  Cas.  1916A 
132, 
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SUPERIOR  COURT  IN  AND  FOR 
CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO ET  AI..  . 

« 

California  Supreme  Court — August  6,  1915. 
'     170  CtU.  7&S;  ISl  JPac.  129, 

Injnnotioii  —  Power  to  Modify  —  Pro- 
Iliniiuiry  lajiiiiotlon. 

In  view   of  Civ.   Code,   §   3421,  providing 
that  provisional  injunctions  are  regulated  by 
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the  Code  of  Civil  Procedure, .  and  Code  Civ. 
Proc.  §§  .525-533,  providing  'a  complete  sys- 
tem of  law  and  procedure  as  to  granting,  re- 
fusing, modifying,  and  dissolving  temporary 
injunctions,  and  of  sections  939,  and  963,  al- 
lowing an  appeal  from  an  order  granting  or 
dissolving  an  injunction,  a  superior  court, 
which,  upon  notice  and  liearing,  has  granted 
a  temporary  injunction  absolutely  restraining 
a  defendant  from  the  commission  of  certain 
acts  during  the  pendency  of  the  action,  with- 
out reserving  any  right  of  revocation  or  modi- 
fication, has  no  power  subsequently  to  make 
an  order  staying  the  operation  of  the  injunc- 
tion until  final  determination  of  the  cause  or 
until  a  contemplated  appeal  has  been  heard. 
[See  note  at  end  of  this  case.] 

Same. 

Under  the  rule  that  a  superior  court  may 
not  revoke,  modify,  or  otherwise  disturb  its 
judgments  and  orders,  regularly  made  in  pur- 
suance of  plain  statutory  provisions,  where 
the  statute  prescribed  the  method  by  which 
such  judgments  and  orders  may  be  reviewed, 
except  aB  authorized  by  statute,  a  suspension 
of  the  operation  of  a  temporary  injunction  ab- 
solutely restraining  the  commission  of  certain 
acts  pendente  lite  constitutes  a  prohibited  re- 
versal of  an  order. 

[See  note  at  end  of  this  case.] 

Statute   Regjulatins   Procedure   »   Va- 
Udity. 

Code  Civ.  Proc.  §§  525-533,  defining  the 
power  of  a  superior  court  as  to  granting,  re- 
fusing, modifying,  and  dissolving  temporary 
injunctions,  are  not  invalid  as  encroaching 
upon  the  original  jurisdiction  of  the  court  in 
equity  cases  granted  by  the  Constitution  of 
1879. 

Original  application  for  writ  of  prohibition. 
United  Railroads  of  San  Francisco,  petition- 
er, and  Superior  Court  of  City  and  County 
of  San  Francisco  et  al.,  respondents.  The 
facts     are     stated     in     the    opinion.     Writ 

GRANTED. 

Wm.  M.  Ahhott  and  Wm.  Af.  Cannon  for 
petitioner. 

Percy  V.  Long  for  respondents. 

iSuUivan  &  Sullican  and  Theo.  J,  Roche, 
amici  curiae^  for  respondents. 

[756]  Anoellotti,  C.  J. — This  is  an  appli- 
cation to  this  court  for  a  writ  of  prohibition 
restraining  the  superior  court  of  the  city  and 
county  of  San  Francisco  from  hearing  or  de- 
termining a  certain  motion  and  a  certain 
order  to  show  cause,  in  an  action  pending  in 
said  court  wherein  this  petitioner  is  the 
plaintiflf  and  the  city  and  county  of  San  Fran- 
cisco is  the  defendant,  said  action  being 
numbered  65435  in  said  court.  There  is  no 
dispute  as  to  the  material  facts.  The  action 
was  one  to  obtain  a  decree  perptetually  re- 
straining the  defendant  city  and  county  from 
the  commission  of  certain  acts  in  the  opera- 
tion  of   its   municipal   railroad.     Upon   the 


filing  of  the  verified  complaint,  an  order  was 
duly  made  requiring  the  defendant  city  and 
county  to  show  cause  at  a  specified  time  and 
place  why  a  temporary  injunction  should  not 
be  issued,  restraining  said  defendant  ''during 
the  pendency  of  this  action  and  until  its  final 
determination  from  doing  or  continuing  to 
do"  any  of  said  acts.  Thereafter,  summons 
and  a  copy  of  said  order  having  been  regular- 
ly served  on  said  defendant,  a  hearing  was 
regularly  had  on  said  order  to  show  cause, 
both  parties  appearing  and  presenting  their 
proofs,  and  the  matter  was  submitted  for  de- 
cision. Thereafter,  on  July  7,  1915,  the 
court  (department  No.  8,  Hon.  Geo.  A. 
Sturtevant,  judge),  duly  made  its  order 
granting  the  temporary  injunction  sought, 
upon  the  giving  by  the  plaintiff  of  an  under- 
taking, to  be  approved  by  the  court,  in  the 
sum  of  one  hundred  thousand  dollars.  The 
order  provided  "that  during  the  pendency  of 
this  action  and  until  the  final  determination 
thereof"  the  defendant  city  and  county  desist 
and  refrain  from  doing  any  of  said  acts.  The 
required  bond  was  g^ven  and  approved,  and 
thereupon,  on  said  July  7th,  the  injunc- 
tion was  issued  and  served.  On  July 
8,  1915,  Hon.  James  M.  Troutt,  presid- 
ing judge  of  said  court,  made  an  ex 
parte  order  reassigning  said  action  from 
department  No.  8  of  said  court  to  de- 
partment No.  1  thereof.  On  July  12,  1915, 
defendant  city  and  [757]  county  served  and 
filed  its  answer  to  the  complaint  in  said 
action,  denying  material  allegations  thereof, 
and  denying  **the  equities  of  plaintiff's 
action."  Immediately  thereafter  defendant 
city  and  county  gave  notice  of  a  motion  for 
an  order  ''staying  the  operation  of  the  pre- 
liminary injunction'*  theretofore  issued  "un- 
til the  final  and  full  determination"  of  the 
cause,  on  grounds  which  it  is  not  necessary 
to  specify  here  further  than  to  say  that  they 
presented  no  ca«o  for  relief  under  section  473 
of  the  Code  of  Civil  Procedure  and  that  all 
of  them  in  effect  went  to  the  question  of  the 
propriety  of  granting  the  injunction  in  the 
first  instance.  On  the  same  day  the  court 
(department  1,  Hon.  James  M.  Troutt,  pre- 
siding) made  an  order  requiring  the  plaintiff 
to  show  cause  at  the  time  and  place  specified 
in  said  notice  why  an  order  should  not  be 
made  "suspending  and  staying  the  operation 
of  the  preliminary  injunction  heretofore  is- 
sued in  the  above-entitled  cause  until  the 
final  determination  of  the  above-entitled 
action  or  until  a  decision  can  be  had  upon 
the  appeal  about  to  be  taken  by  defendant 
.  .  .  from  the  order  granting  the  motion 
of  plaintiff  for  the  issuance  of  said  pre- 
liminary injunction."  Upon  the  coming  on 
of  said  motion  and  said  order  to  show  cause 
for  hearing  before  Judge  Troutt,  objection 
was  duly  made  to  the  court  proceeding  to 
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hear  and  determine  said  matters  on  the 
ground  that  it  was  without  jurisdiction  to 
in  any  manner  interfere  with  the  operation 
of  said  temporary  injunction.  The  court 
overruled  said  objection  and  declared  its 
purpose  to  hear  and  determine  the  motion 
and  order  to  show  cause.  Thereupon  appli- 
cation was  made  to  this  court  for  a  writ  of 
prohibition.  An  alternative  writ  having  been 
issued  and  a  hearing  having  been  had,  the 
matter  has  been  submitted  to  us  for  decision. 

As  indicated  by  us  at  the  argument,  we  are 
of  the  opinion  that  upon  the  facts  stated, 
the  only  question  presented  is  this :  In  view 
of  the  provisions  of  our  law,  constitutional 
and  statutory,  has  a  superior  court,  which, 
by  order  duly  and  regularly  made  upon  notice 
and  hearing,  has  granted  a  temporary  or 
provisional  injunction  absolutely  restraining 
a  defendant  from  the  commission  of  certain 
acts  during  the  pendency  of  the  action,  with- 
out reserving  any  right  of  revocation  or 
modification,  the  power  to  subsequently  make 
an  order  staying  the  operation  of  said  in- 
junction until  the  final  determination 
[758]  of  the  cause,  or  until  a  contemplated 
appeal  from  said  order  has  been  heard  and 
determined? 

We  entertain  no  doubt  thai  this  question 
must  be  answered  in  the  negative. 

It  is  declared  by  our  Civil  Code  that 
"provisional  injunctions  are  regulated  by  the 
Code  of  Civil  Procedure."  (Civ.  Code,  sec. 
3421.)  By  sections  525,  to  and  including 
533  of  the  Code  of  Civil  Procedure,  in  a  title 
headed  "Provisional  Remedies  in  Civil 
Actions"  there  is  provided  a  full  and  com- 
plete system  of  law  and  procedure  as  to 
granting,  refusing,  modifying  and  dissolving 
temporary  injunctions.  It  is  clearly  and  un- 
equivocally provided  therein  in  what  cases 
such  an  injunction  may  be  granted  and  in 
what  cases  it  may  not  be  granted;  at  what 
time  and  on  what  showing  it  may  be  granted, 
the  law  as  amended  in  1911  prohibiting  the 
issuance  of  such  an  injunction  except  upon 
notice;  that  in  the  one  case  of  an  injunction 
applied  for  to  prevent  the  diversion,  diminu- 
tion, or  increase  of  the  flow  of  water  in  its 
natural  channels,  an  injunction  may  be  re- 
fused upon  the  giving  of  a  bond  by  defend- 
ant, though  it  be  made  to  appear  to  the  court 
that  the  plaintiff  is  entitled  thereto,  but  that 
the  issuance  thereof  pending  the  litigation 
will  entail  great  damage  upon  defendant  and 
that  plaintiff  will  not  be  greatly  damaged  by 
the  acts  complained  of  pending  the  litigation, 
and  can  be  fully  compensated;  that  "if  an  in- 
junction is  granted  without  notice  to  the  per- 
son enjoined,  he  may  apply,  upon  reasonable 
notice  to  the  judge  who  granted  the  injunc- 
tion, or  to  the  court  in  which  the  action  was 
brought,  to  dissolve  or  modify  the  same," 
when   each   party  may  fully  present  by  affi- 


davit and  otherwise  his  evidence  material  to 
the  question  whether  the  injunction  shall  con- 
tinue or  be  dissolved  or  modified;  that  if 
upon  such  application  it  satisfactorily  ap- 
pears that  there  is  not  sufficient  ground  for 
the  injunction,  it  must  be  dismissed,  or  if  it 
appears  that  the  extent  of  the  injunction  is 
too  great,  it  must  be  modified;  that  in  case 
of  an  injunction  to  prevent  the  diversion, 
pending  the  litigation,  of  water  used  or  to 
be  used  for  irrigation  or  doniestic  purposes 
only,  if  it  be  made  to  appear  that  great  dam- 
age will  be  suffered  by  the  person  enjoined, 
in  case  the  injunction  is  continued,  and  that 
the  plaintiff  can  be  fully  compensated  for  any 
damage  he  may  suffer  by  reason  of  the  acts 
enjoined  during  the  pendency  of  the  liti- 
gation, the  court  in  its  discretion,  may  dis- 
solve or  [759]  modify  the  injunction,  upon 
the  person  enjoined  giving  a  certain  bond  to 
secure  the  plaintiff  against  damage.  It  is 
provided  elsewhere  in  the  Code  of  Civil 
Procedure  that  an  appeal  may  be  taken  from 
an  order  granting  or  dissolving  an  injunc- 
tion.     (Sees.  939,  963.) 

We  have  stated  the  effect  of  the  provisions 
of  these  sections  to  show  the  completeness  of 
the  scheme  thereby  provided  and  to  show 
that  the  legislature  has  defined  with  pre- 
cision, so  far  as  it  may  do  so,  the  extent  of 
the  power  of  trial  courts  in  the  matter  of 
provisional  injunctions.  In  view  of  the 
nature  of  a  provisional  injunction,  an  in- 
junction designed  simply  to  prevent  certain 
acts  causing  injury  during  the  pendency  of 
the  litigation,  and  the  language  of  the  sec- 
tions referred  to,  it  is  apparent  that  the 
legislature  intended  to  devise  a  scheme  by 
which  the  status  pending  decision  on  the 
merits  might  be  definitely  and  finally  de- 
termined once  for  all,  so  far  as  the  trial  court 
is  concerned  (except  in  the  single  case  of  the 
diversion,  pending  the  litigation,  of  water 
used  or  to  be  used  for  irrigation  or  domestic 
purposes  only),  under  which  the  only  review 
allowed  is  a  review  on  appeal.  That  the 
legislature  has  effectually  provided  such  a 
scheme,  so  far  as  it  has  the  power  under  our 
constitution  to  do  so,  appears  to  us  to  be 
beyond  doubt.  That  such  an  injunction  so 
granted  on  notice  and  opportunity  to  be 
heard  may  not  subsequently  be  vacated  or 
modified,  pending  trial  on  the  merits,  has 
several  times  been  held  bv  this  court,  under 
substantially  similar  provisions  contained  in 
our  old  practice  act.  In  Natoma  Water,  etc. 
Co.  V.  Clarkin,  14  Cal.  644,  551,  where  the 
trial  court  upon  the  answer  of  the  defend- 
ants dissolved  such  an  injunction  previously 
granted  on  an  order  to  show  cause,  this  court, 
holding  that  such  action  was  improper,  said: 
"By  the  statute  the  right  to  a  temporary  in- 
junction pending  the  action  is  considered  as 
adjudicated  by  the  decision  at  the  hearing 
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upon  the  order  to  show  cause.  The  remedy 
of  the  defendants  in  such  case,  when  the  right 
to  apply  for  dissolution  upon  the  filing  of 
the  answer  is  not  expressly  reserved,  is  by 
appeal.  The  privilege  of  moving  for  dis- 
solution, upon  the  filing  of  the  answer,  is 
limited  to  cases  where  the  injunction  is 
originally  granted  without  notice  to  the  ad- 
verse party.  The  injunction  must  be  restored 
unlil  the  final  determination  of  the  case,  when 
the  propriety  of  dissolving  it,  or  of  rendering 
it  perpetual,  will  be  determined  according  to 
the  judgment  in  [760]  the  ejectment."  In 
Hicks  V.  Michael,  15  Cal.  107,  117,  it  was 
again  substantially  declared  that  the  right 
to  such  an  injunction  is  to  be  regarded  as 
adjudicated  by  the  decision  at  the  hearing 
on  the  order  to  show  cause  why  it  should  not 
be  granted.  In  Natoma  Water,  etc.  Co.  v. 
Parker,  16  Cal.  83,  an  appeal  from  an  order 
dissolving  such  an  injunction  that  had  been 
granted  upon  an  order  to  show  cause  and 
after  a  full  hearing,  it  was  squarely  held 
that  under  the  statute  the  right  to  move  for 
a  dissolution  or  modification  of  such  an  in- 
junction was  limited  to  cases  where  the  in- 
junction was  granted  without  notice,  that  it 
did  not  exist  in  any  other  case,  and  that 
where  such  an  injunction  was  granted  on 
notice,  the  only  remedy  open  to  the  defend- 
ant was  an  appeal.  (See  also  2  Hayne  on 
New  Trial  and  Appeal,  sec.  191;  Curtis  v. 
Sutter,  15  Cal.  265.)  These  cases  were  cited 
and  followed  by  the  district  court  of  appeal 
of  the  first  district  in  Ots  v.  Superior  Court, 
10  Cal.  App.  168,  101  Pac.  431,  in  which  an 
order  modifying  such  a  temporary  injunction 
granted  after  notice  and  hearing  was  an> 
nulled  on  certiorari.  If  the  decisions  of  this 
court  already  cited  were  correct,  of  which  we 
have  no  doubt,  it  seems  to  necessarily  follow 
that  the  decision  is  Qts  v.  Superior  Court, 
to  the  effect  that  the  superior  court  had  no 
power  to  modify  or  dissolve  such  an  injunc- 
tion was  also  correct.  Nothing  is  mor^  firm- 
ly settled  in  this  state  than  the  doctrine  that 
the  superior  court  may  not  revoke,  modify, 
or  otherwise  disturb  its  judgments  and  orders 
r^ularly  made  in  pursuance  of  plain  statu- 
tory provision,  where  tbe  statute  prescribes 
the  method  by  which  such  judgments  and 
orders  may  be  reviewed,  except  as  authorized 
by  statute.  (See  Holtum  v.  Greif,  144  Cal. 
524,  78  Pac.  11;  Carpenter  v.  Superior  Court, 
76  Cal,  596,  19  Pac.  174;  Dorland  v.  Cun- 
ningham, 66  Cal.  484,  6  Pac.  135;  Coombs  v. 
Hibbord,  43  Cal.  452.)  As  was  said  by  the 
late  Chief  Justice  Beatty  in  Holtum  v.  Grief, 
144  Cal.  524,  78  Pac.  *^11;  "The  question, 
then,  is  as  to  the  power  of  the  trial  court  to 
vacate  an  order  granting  or  denying  a  new 
trial  after  it  has  once  been  regularly  made 
and  entered.  The  decisions  of  this  court  are 
numerous  and  uniform  to  the  effect  that  a 


judgment  or  order  once  regularly  entered  can 
be  reviewed  and  set  aside  only  in  the  manner 
prescribed  by  statute.  If  they  have  been 
entered  prematurely  or  by  inadvertence,  they 
may  be  set  aside  on  a  proper  showing,  and  if 
the  order  as  entered  is  not  the  order  L761]  as 
made,  the  minutes  may  be  corrected  so  as  to 
make  them  speak  the  truth,  but  subject  to 
these  exceptions  the  order  is  reviewable  only 
on  appeal,  and  the  decision  of  the  trial  court 
having  been  once  made  after  regular  sub- 
mission of  the  motion  its  power  is  ex- 
hausted— it  is  functus  officio." 

It  is  claimed,  however,  that  the  relief 
sought  by  the  motion  and  under  the  order  to 
show  cause  herein  involved,  a  suspension  of 
the  operation  thereof  until  a  determination 
on  the  merits  of  the  determination  of  a  con- 
templated appeal  therefrom,  would  in  no  way 
reverse,  modify,  or  vary,  the  order  against 
which  relief  is  sought  in  the  sense  which 
precludes  the  granting  of  such  relief  by  the 
superior  court.  In  support  of  this  claim 
the  case  of  Genet  v.  Delaware,  etc.  Canal  Co. 
113  N.  Y.  472,  21  N.  E.  390,  is  cited.  Tliis 
case  involved  the  question  of  the  right  of  the 
trial  court  by  independent  order  to  suspend 
the  operation  of  a  fin<U  judgment  in  equity 
absolutely  prohibiting  the  defendants  from 
doing  certain  acts,  ponding  appeal  there- 
from. It  was  said  that  if  the  effect 
of  the  order  was  ''to  reverse,  modify, 
or  vary  the  judgment  for  error  in  any 
point  of  substance,  it  would  be  clearly 
beyond  its  jurisdiction."  But  it  was  said 
that  the  order  did  not  assume  the  existence 
of.  any  such  power,  but  merely  suspended  the 
operation  of  the  judgment  until  the  appellate 
court  passed  upon  the  law,  and  that  while  it 
might  be  said  that  the  order,  in  some  sense, 
interfered  with  the  judgment,  by  postponing 
its  enforcement,  this  was  thought  to  be  with- 
in the  competency  of  the  trial  court  in  the 
exercise  of  its  equitable  jurisdiction.  It  was 
further  said  that  ''the  incidental  operation  of 
the  order  in  this  way  does  not,  we  think, 
work  any  modification  in  the  judgment  in  the 
sense  which  precludes  the  jurisdiction  exer- 
cised." This  conclusion  was  opposed  to  the 
view  of  the  superior  court,  in  general  term, 
on  appeal  from  such  order,  wliich  had  lield 
that  if  the  order  meant  a  release  of  the  de- 
fendants from  the  duty  of  obeying  the  injunc- 
tion decree  for  a  time,  it  was  contrary  to  the 
terms  of  the  judgment,  and  at  least  a  ''modifi- 
cation" of  the  judgment,  beyond  the  power  of 
the  trial  court  to  make.  (Genet  v.  Delaware, 
etc.  Canal  Co.  56  Super.  Ct.  290,  4  N.  Y.  S. 
633.)  We  are  of  the  opinion  that  this  is 
necessarily  'so,  and  cannot  appreciate  tlie 
force  of  the  distinction  in  tliis  regard  made 
by  the  New  York  court  of  appeals  in  Genet  v. 
Delaware,  etc.  Canal  Co.  113  N.  Y.  472,  21 
N.  E.  390.     In  Hulbert  v.  California  Port- 
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land  Cement  Co.  161  Cal.  256,  [762]  38 
L.R.A.(N.S.)  436,  118  Pac.  928,  it  waa  sub- 
stantially  said  in  the  concurring  opinion  by 
3Ir.  Justice  Sloss,  signed  by  two  other  mem- 
bers of  the  court,  with  reference  to  a  final 
injunction,  that  the  effect  of  an  order  sus- 
pending the  operation  of  a  prohibitory  in- 
junction is  to  reverse,  pro  ianto,  the  judg- 
ment granting  the  injunction.  This  is  per- 
haps more  obviously  apparent  in  the  case  of 
an  order  suspending  the  operation  of  an  in- 
junction pendente  lite,  as  is  stated  in  the 
concurring  opinion  referred  to.  The  thing 
adjudicated  by  Judge  Sturtevant  here,  and 
liis  order  was  "equally  effective  as  if  all  the 
judges"  of  the  superior  court  of  the  city  and 
county  of  San  Francisco  had  joined  therein 
(Const.,  art.  VI,  sec.  6),  was  that  the  city 
and  county  be  restrained  from  the  com- 
mission of  the  specified  acts  at  once  and  "dur- 
ing the  pendency  of  this  action  and  until  the 
final  determination  thereof,'*  which  means,  of 
course,  until  decree  given  on  the  trial  on  the 
merits.  To  say  that  a  subsequent  order  by 
the  same  court  suspending  the  operation  of 
this  order  during  the  pendency  of  the  action 
and  until  the  final  determination  thereof 
would  not  be  a  complete  setting  aside  and  re- 
versal of  the  former  order  is  merely  to  trifle 
-with  words.  The  effect  of  such  a  subsequent 
order  is  manifest.  Thereafter,  and  during 
tlie  whole  period  covered  by  the  first  order, 
the  defendant,  instead  of  being  enjoined  from 
doing  the  prohibited  things,  would  not  be  en- 
joined from  doing  any  of  them.  And  it  is 
just  as  manifest  that  a  subsequent  order 
suspending  the  operation  of  the  first  order  for 
any  period  embraced  therein,  is  a  reversal 
or  setting  aside  pro  tanto  of  the  former  order. 
Although  what  was  sai4  in  Hulbert  v.  Cali- 
fornia Portland  Co.  161  Cal.  256,  38  L.R.A. 
CSS.)  436,  118  Pac.  928,  in  this  regard,  was 
said  by  only  three  of  the  seven  members  of 
this  court,  it  was  not  disputed  by  any  of  the 
other  justices,  and  we  are  satisfied  that  it 
was  correct.  Somewhat  in  line  on  this  ques- 
tion is  Wolf  v.  Santa  Clara  County,  143  Cal. 
333,  76  Pac.  1108,  where  it  was  held  that  an 
order  striking  out  a  portion  of  a  preliminary 
injunction  order  "had  the  effect  of  dissolv- 
ing the  injunction  to  that  extent,"  and  that 
it  was  therefore  an  appealable  order  as  one 
dissolving  an  injunction. 

It  is  further  claimed  that  inasmuch  as  the 
state  constitution  of  1879  confers  on  the  su- 
perior court  "original  jurisdiction  in  all 
cases  in  equity,"  and  that  as  independent  of 
statute,  by  virtue  of  such  grant,  such  court 
would  have  the  [763]  power,  incident  to  the 
exercise  of  that  jurisdiction,  to  make  such 
an  order  as  that  proposed,  the  legislature 
had  no  authority  to  thus  limit  the  power  of 
the  superior  court.  We  are  not  strongly  im- 
pressed by  the  argument  made  in  support  of 


this  claim.  We  are  aware  of  the  fact  that  bv 
our  constitution  very  many  limitations  have 
been  imposed  upon  the  legislative  department, 
but  we  are  satisfied  that  there  is  nothing 
therein  that  expressly  or  impliedly  prevents 
the  legislature  from  enacting  such  regulations 
as  to  the  exercise  by  the  superior  court  of  its 
"original  jurisdiction  in  all  cases  in  equity" 
as  those  pertinent  to  the  matter  before  us,  to 
which  we  have  alreadv  referred.  It  is  a  suf- 
ficieni  answer  to  the  claim  of  respondents  in 
this  regard  to  point  out  that  such  statutory 
provisions  have  been  a  part  of  the  law  of  the 
state  from  the  very  beginning;  that  the 
constitution  of  1849  contained  a  provision  in 
regard  to  the  jurisdiction  in  equity  of  our  old 
district  courts  similar,  so  far  as  any  ques- 
tions here  involved  are  concerned,  to  that 
contained  in  our  present  constitution,  the 
only  difference  between  the  original  provision 
and  the  provision  as  amended  in  1862  (which 
was  literally  copied  into  the  constitution  of 
1879)  being  that  the  original  provision  limit- 
ed the  jurisdiction  of  the  district  court  in 
both  law  and  equity  to  cases  where  the 
amount  in  dispute  exceeded  two  hundred 
dollars,  while  the  amendment  gave  such 
courts  jurisdiction  "in  all  cases  in  equity" 
regardless  of  the  amount  in  dispute;  that 
the  validity  of  these  statutory  provisions  was 
never  questioned  in  any  of  the  decisions,  but 
that,  to  the  contrary,  they  were  applied  and 
enforced  by  this  court  on  several  occasions; 
and  that  with  this  practical  construction  by 
this  court  of  the  effect  of  the  provit^ion  in 
our  old  constitution  the  people  in  adopting 
the  constitution  of  1879  used  substantially 
the  same  language  as  that  contained  in  the 
old  constitution.  On  this  point  what  is  said 
in  Camron  v.  Kenfield,  57  Cal.  550,  a  case 
cited  by  respondents,  is  pertinent.  It  was 
there  said:  "The  new  constitution  was 
framed  in  view  of  the  construction  of  the 
language  used  in  the  former  constitution, 
unanimously  concurred  in  by  the  members  of 
the  highest  tribunal  of  the  state.  Yet  the 
framers  of  the  present  constitution  repeated 
the  words  employed  in  the  former.  We  are 
forced  to  the  conclusion  that  they  used  these 
words  in  the  sense  which  had  been  attributed 
to  them  by  the  supreme  court.*' 

[764]  The  case  of  Pasadena  v.  Superior 
Court,  157  Cal.  781,  21  Ann.  Cas.  1355,  109 
Pac.  620,  relied  on  by  respondents,  is  not 
opposed  to  our  conclusion,  nor  is  anything 
said  in  the  opinion  in  that  case,  when  con- 
sidered in  connection  with  the  question  there 
under  discussion,  so  opposed.  The  question 
there,  as  aptly  stated  in  the  opinion  of  Mr. 
Justice  Lorigan,  was  whether  a  superior 
court  in  an  action  brought  to  obtain  a  per- 
petual injunction,  may  in  its  final  judgment 
denying  the  right  to  such  injunction  provide 
nevertheless  for  continuing  in  force  pending 
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a  final  determination  of  the  action,  an  in- 
junction preliminarily  issued;  and  again  '^the 
question  here  involves  only  the  power  of  the 
superior  court  by  its  final  judgment  and  in 
the  exercise  of  its  original  jurisdiction'*  to 
make  such  provision.  The  order  there  as- 
sailed was  held  to  be,  in  effect,  a  part  of  the 
final  judgment.  It  was  held  that  the  superior 
court  has  the  power  in  its  final  judgment  to 
continue  in  force  a  preliminary  injunction  so 
as  to  maintain  the  status  quo  of  the  subject- 
matter  of  litigation  pending  an  appeal,  not- 
withstanding that  the  right  to  a  perpetual 
injunction,  which  was  the  primary  object  of 
the  action,  may  have  been  denied  by  the 
judgment  itself.  The  conclusion  was  based 
upon  the  proposition  that  such  a  power  ex- 
isted in  the  chancery  courts  of  England,  and 
that,  under  our  constitution,  the  same  power 
must  be  held  to  exist  here,  in  the  absence  of 
statutory  provision  unequivocally  having  a 
contrary  effect.  It  was  shown  by  numerous 
citations  that  the  English  courts  of  chancery 
had  the  power  to  thus  preserve  the  subject- 
matter  of  litigation  in  statu  quo  pending  the 
final  determination  of  the  controversy,  in 
order  that  irremediable  injury  might  not  be 
done  to  the  complainant  before  his  right  was 
finally  determined.  It  was  further  shown 
that  there  was  nothing  in  our  statutes  appli- 
cable to  final  injunctions  which  could  fairly 
be  construed  as  abrogating  or  limiting  this 
power.  In  the  action  involved  in  that  case 
the  matter  in  issue  was  the  right  of  the  plain- 
tiffs to  maintain  their  poles  and  wires  in  the 
streets  of  the  city  of  Pasadena,  and  the  city 
was  about  to  cut  down  the  poles  and  destroy 
the  system.  The  plaintiff  sought  by  the 
action  a  perpetual  injunction,  and  after  trial 
of  the  action  the  court  gave  its  final  judg- 
ment denying  the  same,  thus  dissolving  the 
temporary  injunction  and  leaving  the  city  of 
Pasadena  at  liberty  to  destroy  the  plaintiff's 
property  pending  an  appeal,  unions  the 
status  quo  could  be  preserved  [765]  pending 
the  appeal.  It  was  a  typical  case  of  the 
class  in  which  that  jurisdiction  was  exercised 
by  courts  of  chancery  in  England  and  there 
was  nothing  in  our  statutes  expressly  or  by 
necessary  implication  precluding  such  relief 
pending  appeal  from  the  final  decree  as  was 
granted,  viz.,  the  preservation  of  the  property 
threatened  with  destruction  pending  determi- 
nation of  such  appeal.  Here,  as  we  Iiave 
seen,  we  are  dealing  not  only  with  a  different 
question,  viz.,  the  power  of  the  court  to  irith- 
holdy  ponding  appeal,  the  relief  adjudged  es- 
sential to  a  preservation  of  the  complainant's 
rights,  but  also  its  power  to  withhold  by 
subsequent  order,  pending  a  final  determi- 
nation of  the  action  or  until  a  contemplated 
appeal  be  determined,  the  relief  adjudicated 
essential  after  notice  and  hearing,  by  an 
order  for  an  injunction  pendente  lite.     From 


what  we  have  said  as  to  our  statutory  pro- 
visions on  the  subject  of  such  injunctions,  it 
is  manifestly  our  opinion  that  they  un- 
equivocally have  the  effect  of  precluding  any 
such  exercise  of  power  on  the  part  of  clie 
trial  court. 

The  case  of  Pierce  v.  Los  Angeles,  159  Cal. 
516,  114  Pac.  818,  was  an  appeal  from  an 
order  made  after  final  judgment  denying  an 
injunction  and  dissolving  a  restraining  order 
previously  in  force,  which  purported  to  con- 
tinue such  restraining  order  in  force  or  to 
grant  a  new  one.  This  order  was  made  after 
the  service  and  filing  of  a  notice  of  a  motion 
for  a  new  trial,  and  was  construed  by  botli 
the  district  court  of  appeal  and  this  court 
to  be  simply  an  order  preserving  the  status 
quo  of  the  matters  embraced  in  the  litigation 
"pending  the  hearing  of  the  motion  for  a 
new  trial"  by  the  trial  court.  It  was  ex- 
pressly conceded  in  the  opinion  that  a  court 
having  once  rendered  a  judgment,  upon  find- 
ings showing  that  no  right  to  an  injunction 
exists,  dissolving  a  previous  restraining 
order,  could  not  in  the  same  action,  in  the 
face  of  such  findings  and  judgment,  grant 
thereafter  an  injunctive  order  the  effect  of 
which  would  be  to  revive  the  previous  re- 
straining order,  but  it  was  thought  that  the 
court  might  thus  maintain  the  status  pend- 
ing the  determination  by  it  of  a  motion  for 
new  trial  lawfully  pending  before  it.  The 
case  is  manifestly  not  in  point  here. 

Some  cases  are  cited  by  respondents  from 
other  jurisdictions,  in  addition  to  Genet  v. 
Delaware,  etc.  Canal  Co.  113  N.  Y.  472,  21 
N.  E.  390,  to  which  we  have  already  referred. 
None  of  these  refers,  so  far  as  we  have  been 
able  to  find,  to  such  a  [766]  situation  as  we 
have  here,  in  view  of  the  facts  and  the  stat- 
utes of  this  state  relative  to  injunctions 
pendente  lite,  nor  have  we  found  anything  in 
the  opinions  in  these  cases  which  we  deem 
opposed  to  our  conclusion.  They  simply  sus- 
tain and  apply  the  proposition  that  has  been 
afiirnied  in  this  state  to  the  effect  that, 
except  as  changed  hy  constitutional  or  statu- 
tory provision f  courts  invested  with  original 
jurisdiction  in  cases  in  equity,  have  the 
power  possessed  on  July  4,  1776,  by  the  chan- 
cery courts  of  England  in  the  exercise  of  that 
jurisdiction.  Regardless  of  what  the  powers 
of  such  chancery  courts  were  in  regard  to 
such  a  situation  as  this  case  presents,  a  mat- 
ter we  have  not  investigated,  our  statutes 
clearly  and  definitely  prescribe  and  limit  such 
powers  in  such  a  way  as  to  preclude  any  sucn 
action  as  that  invoked  at  the  hands  of  tlie 
respondents  by  the  defendant  in  the  injunc- 
tion suit. 

It  follows  from  what  we  have  said  that, 
entirely  regardless  of  any  question  of  the 
correctness  of  the  order  granting  the  injunc- 
tion pendente  lite,  a  question    not    here    in- 
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volved,  it  may  be  reviewed  or  its  operation 
suspended  only  in  such  ways  as  are  author- 
ized by  our  statutes,  'and  that  the  superior 
court  has  no  power  to  interfere  with  it  in  the 
manner  proposed.  The  only  remedy  of  the 
city  and  county  of  San  Francisco,  if  aggrieved 
by  the  injunction  issued,  is  an  appeal  from 
that  order,  or  a  trial  of  the  action  on  the 
merits  in  the  superior  court.  It  is  to  be 
noted  that  section  527  of  the  Code  of  Civil 
Procedure,  as  amended  in  1911,  provides  that 
when  such  an  action  is  at  issue,  it  shall  be 
set  for  trial  at  the  earliest  possible  date  and 
shall  take  precedence  of  all  other  cases,  ex- 
cept older  matters  of  the  same  character,  and 
matters  to  which  special  precedence  may  be 
given  by  law,  so  that  no  good  reason  appears 
why  the  city  and  county  may  not  immediate- 
ly bring  the  case  to  trial  on  the  merits. 

The  alternative  writ  heretofore  issued  is 
made  peremptory. 

Sloss,  J.,  Shaw,  J.,  Lorigan,  J.,  Melvin,  J., 
and  Henshaw,  J.,  concurred. 

Lawix)b,  J.  {dissenting), — I  dissent.  I  have 
reached  the  conclusion  that  to  prohibit  the 
superior  court  from  entertaining  the  pending 
proceeding  is  a  serious  interference  with  its 
broad  constitutional  authority  in  the  exer- 
cise of  original  jurisdiction  [767]  in  equity. 
But  as  the  other  members  of  the  court  are  of 
the  view  that  because  of  the  urgent  nature  of 
the  proceeding  the  prevailing  opinion  should 
be  filed  forthwith,  I  shall  defer  a  more  ex- 
tended statement  of  my  views. 

Rehearing  denied. 

Lawlor,  J.,  dissented  from  the  order  de- 
nying a  rehearing. 


NOTE. 


Modiiloation  or  Suspension  of  Prelimi* 
mary  Injnnotloa  bof ovo  Trial* 


Generally,  a  judge  having  the  power  to 
issue  a  preliminary  injunction  does  not,  in 
doing  so,  exhaust  his  power  over  the  order, 
but  may  subsequently  modify  or  suspend  it 
before  the  trial  where  it  appears  that  the 
injunction  was  improvidently  granted  or  the 
continuance  thereof  in  its  original  form 
would  result  in  serious  injury  or  unnecessary 
hardship.  Ex  p.  Simmons,  105  Ark.  19,  150 
S.  W.  141;  Creaaor  v.  Nelson,  23  Cal.  465; 
Hobbs  V.  Amador,  etc.  Canal  Co.  66  Cal.  161, 
4  Pac.  1147;  State  v.  King,  46  La.  Ann.  163, 
15  So.  283;  Detroit,  etc.  Plank  Road  Co.  v. 
Macomb  Circuit  Judge,  109,  Mich.  371,  67 
K.  W.  531;  Danpiger  v.  American  Express 
Co.  (Mo.)  179  S.  W.  707;  Northwestern  R. 
Co.  V.  Colclough,  84  S.  C.  37,  65  S.  E.  950; 


Cawker  v.  Central  Bitulithic  Pav.  Co.  133 
Wis.  29,  113  N.  W.  419.  See  also  Westerley 
Water  Works  v.  Westerley,  77  Fed.  783; 
Denver,  etc.  R.  Co.  v.  U.  S.  124  Fed.  156,  59 
C.  C.  A.  579;  Sperry,  etc.  Co.  v.  Mechanics 
Clothing  Co.  128  Fed.  1015;  Christopher  v. 
Condogeorge,  128  Cal.  581,  61  Pac.  174; 
Atlantic  Coast  Lumber  Corp.  v.  E.  P.  Burton 
Lumber  Co.  89  S.  C.  143,  71  S.  E.  820.  In 
State  v.  King,  supra,  in  support  of  the  rule, 
the  court  said:  "Relators  selected  the  par- 
ticular judge  4or  the  granting  of  the  injunc- 
tion— ^they  maintain  here  that  his '  original 
action  was  valid  and  legal.  If  so  the  judge 
did  not  exhaust  his  powers  in  the  premises, 
but  retained  control  of  the  proceeding  up  to 
the  allotment  of  the  case.  ...  It  certain- 
ly was  never  contemplated,  and  wc  could  not 
hold  that  an  ex  parte  order  of  a  judge  which 
might  have  been  improvidently  granted, 
which  might  in  fact  be  an  absolute  nullity, 
working  the  greatest  injury,  should  be  forced- 
ly given  full  effect  to  until  it  could  be  set 
aside  by  regular  p^roceedings  with  the  usual 
notices  and  delays  by  the  judge  to  whom  the 
case  would  be  ultimately  allotted.  .  .  . 
The  fact  that  a  particular  case,  when  proper- 
ly presented  to  a  judge,  may  be  of  such  a 
character  as  to  make  it  his  duty  to  issue  an 
order  of  injunction  does  not  exact  that  the 
injunction  should  necessarily  be  continued 
until  final  hearing.  Whilst  the  injury  com- 
plained of  may  justify  an  injunction  it  may 
not  be  such  as  to  work  irreparable  injury. 
The  judge,  therefore,  even  in  such  cases,  has 
some  power  of  action  in  the  matter." 

It  has  been  held  that  the  modifying  or 
suspending  power  will  not  be  exercised  by 
anyone  other  than  the  judge  who  made  the 
order,  except  where  there  is  urgency  for  im- 
mediate action  or  the  power  to  act  is  given 
by  statute.  Klein  v.  Flettford,  35  Fed.  98; 
Martin  v.  O'Brien,  34  Miss.  21.  See  also  Mul- 
ler  V.  Henry,  5  Sawy.  464,  7  Rep.  772,  17 
Fed.  Cas.  No.  9,916;  Westerley  Water  Works 
V.  Westerley,  77  Fed.  783;  Mavney  v.  Mont- 
gomery County,  71  N.  C.  486.  Compare  Ma- 
son V.  Cromwell,  3  Okla.  240,  41  Pac.  82.  In 
Martin  v.  O'Brien,  supra,  the  court  in  stat- 
ing the  reason  for  this  rule  said:  *'When 
the  jurisdiction  of  the  cause  becomes  regu- 
larly vested  in  the  court,  it  is  necessarily  ex- 
clusive, and  no  other  judge  has  the  power, 
pending  the  suit,  to  set  aside  the  orders,  or 
in  any  manner  thwart  the  exercise  of  the 
jurisdiction.  Such  a  course  would  be  anoma- 
lous, and  would  lead  to  the  most  serious  evils 
of  multiplying  litigation  and  producing  con- 
fusion in  the  administration  of  justice,  and 
conflicts  of  jurisdiction  in  relation  to  the 
same  subject-matter  of  litigation.  If  any 
other  court  has  the  power  to  take  8tcp.s  and 
make  orders  in  relation  to  a  pending  suit 
but  the  court  in  which  the  cause  is  pending. 
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any  number  of  judges  have  the  same  power; 
and  thus,  instead  of  a  suit  and  its  incidents 
being  subject  to  the  exclusive  jurisdiction 
of  the  court  where  it  is  pending,  any  or  all 
the  other  judges  of  the  state  may  interfere 
with  it,  and  alter,  set  aside,  or  thwart  the  or- 
ders made  by  the  court  to  whom  the  juris- 
diction is  committed  by  law." 

But  it  has  been  held  that  where  a  suit  was 
commenced  and  a  preliminary  injunction 
issued  in  a  state  circuit  court,  the  transfer- 
ence of  the  action  to  the  United  States  Cir- 
cuit Court  vested  the  power  therein  to  modi- 
fy the  injunction.  Portland  v.  Oregon  R. 
Co.  G  Fed.  321,  7  Sawyer  122. 

The  rule  has  been  laid  down  in  certain 
jurisdictions  that  on  the  hearing  of  a  mo- 
tion brought  to  vacate  a  preliminary  injunc- 
tion the  court  has  the  power  to  modify  it. 
Edwards  v.  Ferryman,  18  Ga.  374;  Downing 
v.  Reeves,  24  Kan.  122;  Cawker  v.  Central 
Bitulithic  Pav.  Co.  133  Wis.  29,  113  N.  W. 
419;  A.  H.  Stange  Co.  v.  Merrill,  134  Wis. 
514,  115  N.  W.  115.  Similarly,  it  has  been 
held  that  modification  of  a  preliminary  in- 
junction may  be  had  on  the  hearing  of  a 
motion  to  dissolve  the  same.  Downing  ▼. 
Reeves,  24  Kan.  122. 

In  certain  jurisdictions  the  power  of  modi- 
fication and  suspension  is  provided  for  and 
governed  by  statute.  See  Creanor  v.  Nel- 
son, 23  Caf.  465;  Butte  Consol.  Min.  Co.  v. 
Frank,  24  Mont.  506,  2  Pac.  922.  See  also 
the  reported  case,  and  Browne  v.  Edwards, 
etc.  Lumber  Co.  44  Neb.  361,  62  N.  W.  1070 ; 
Devlin  v.  McAdoo,  116  App,  Div.  224,  101 
N.  Y.  Supp.  546;  Brown  v.  Donnelly,  19 
Okla.  296,  01  Pac.  859. 

By  virtue  of  a  statute  it  has  been  held  tliat 
where  a  temporary  injunction  is  issued  on 
notice  and  no  reservation  of  modifying  or 
suspending  power  is  made  therein,  the  court 
is  not  vested  with  the  power  to  act.  Under 
those  circumstances  the  person  seeking  modi- 
fication is  deemed  to  be  protected  adequately 
when  left  to  his  right  of  appeal  from  the 
injunction  order.  Butte  Consol.  Min.  Co.  v. 
Frank,  24  Mont.  506,  62  Pac.  922.  And  see 
the  reported  case.  Under  the  Oklahoma 
statute  a  contrary  result  has  been  reached. 
Brown  v.  Donnelly,  19  Okla.  296,  91  Pac.  869'. 
In  Keogh  v.  Pittston,  etc.  R.  Co.  195  Pa.  St. 
131,  45  Atl.  672,  it  was  held  that  in  the 
absence  of  a  statute  the  fact  that  the  in- 
junction was  granted  on  notice  did  not  im- 
pair the  power  to  modify  it. 


MARSHAK 


T. 


Arkansas  Supreme  Court — November  2,  1914. 
115  Arh,  51;  170  S.  W.  667. 

Hnaband  and  Wife  ^  Agreement  to 
LiTe  with  Husband**  Parents  —  Va- 
Udity. 

An  agreement  between  parties  about  to  be 
married  that  the  wife  should  live  with  her 
husband  at  the  home  of  his  parents  is  an 
antenuptial  contract  which  merges  into  the 
marriage  contract  and  is  of  no  binding  force. 

DiToroe  —  Ezonae  for  Desertion  —  Con« 
dnet  of  Husband's  RelatiTes. 

Where  a  husband  without  necessity  refused 
to  provide  a  separate  home  for  his  wife,  or  to 
furnish  a  home  with  her,  except  at  the  home 
of  his  parents,  where  she  refused  to  live,  but 
was  willing  to  live  with  him  under  any  other 
reasonable  conditions,  her  refusal  is  not  "de- 
sertion" sufficient  to  justify  a  divorce. 

[See  note  at  end  of  this  case.] 

ETidenoe  —  Letters  Written  by  Parties 
after  Snit  Besi&n. 

Letters  written  between  husband  and  wife 
after  the  institution  of  a  suit  for  divorce, 
each  to  obtain  an  advantage  over  the  other 
at  trial,  will  be  accorded  no  weight. 

Appeal  from  Yell  Chancery  Court:  Sel- 
lers, Chancellor. 

Action  for  divorce.  Joe  Marsliak,  plaintiff, 
and  Gustie  Marshak,  defendant.  Judgment 
for  defendant.    Plaintiff  appeals.    Affirmed. 

[51]  On  the  25th  day  of  May,  1912,  Joe 
Marshak  instituted  an  action  of  divorce 
against  Gustie  Marshak  on  the  ground  of 
desertion.  The  facts,  as  shown  by  the  record, 
are  substantially  as  follows: 

Joe  Marshak  is  thirty  years  of  age,  and 
is  the  son  of  a  farmer  residing  near  the  town 
of  Dardanelle,  in  Yell  County.  On  the  6th 
day  of  February,  1910,  hfe  married  [62] 
Gustie  Lucas,  the  daughter  of  a  nei^boring 
farmer.  She  is  twenty-fouir  years  of  age. 
After  their  marriage  they  weiit  to  live  with 
the  father  and  mother  of  the  plaintiff,  each 
of  whom  is  about  seventr  years  of  age.  Tn 
July  after  the  marriage  the  defendant  left 
the  plaintiff  and  stayed  away  from  home 
three  days.  He  went  to  her  father's  house, 
where  she  was,  and  she  returned  home  with 
him.  They  continued  to  live  with  his  parents 
until  the  first  part  of  May,  1911,  when  she 
again  returned  to  her  father's  home  and  has 
not  lived  with  the  plaintiff  since. 

During  the  pendency  of  the  action  and  on 
the   3l8t  day  of   March,   1913,   the  plaintiff 
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wrote  to  his  wife  that  his  father  and  mother 
had  agreed  to  move  from  their  place  and  go 
to  live  with  another  son,  who  resided  in  tlie 
neighborhood,  if  she  would  return  and  live 
with  him.  In  his  letter  he  asked  her  to  let 
him  know  whether  she  would  return  or  not. 
She  answered  the  letter,  and  stated  that  she 
had  hei^itated  because  she  feared  his  letter 
was  not  in  good  faith,  and  wrote  him  that  his 
parents  must  move  out  and  that  she  mupt  be 
placed  in  charge  of  the  home  as  its  exclusive 
mistress,  free  from  the  domination  of  any 
one  except  himself,  and  that  if,  after  further 
reflection,  she  could  convince  herself  of  his 
sinceritv  in  the  matter,  she  would  return  to 
him.  The  plaintiff  did  not  reply  to  this  let- 
ter, and  says  that  he  did  not  do  so  because 
she  had  left  him,  and  he  thought  she  should 
return  without  any  further  action  on  his 
part. 

The  defendant  testified  that  during  the 
time  she  lived  with  her  husband  at  the  home 
of  his  parents  the  latter  constantly  abused 
her  and  mistreated  her;  that  they  called  her 
vile  names,  which  she  mentioned  in  her  depo- 
sition, and  that  they  were  at  all  times  ill- 
tempered  and  disagreeable  toward  her:  that 
she  told  her  husband  that  she  had  overheard 
his  mother  saying  hard  things  about  her,  and 
that  she  could  not  live  with  her:  that  she 
told  him  that  their  remarks  and  abuse  of 
her  and  bearing  and  temper  toward  her  made 
it  impossible  for  her  to  live  in  their  house,  and 
asked  him  to  provide  her  a  home  at  another 
[53]  place;  and  that  her  husband  did  not 
arcede  to  her  request  and  did  not  in  any  way 
try  to  prevent  his  parents  from  mistreating 
her.  She  further  stated  that  after  she  left 
him  and  before  this  suit  was  instituted  she 
told  him  if  he  would  provide  a  home  for  her 
she  would  go  and  live  with  him,  but  that  she 
could  not  attempt  to  live  with  his  father  and 
mother  anv  more,  because  of  their  mistreat- 
mrnt  of  her.  She  stated  that  more  than  once 
bMore  the  bringing  of  this  suit  she  had  told 
him  that  if  he  would  provide  a  home  for  her 
nhe  would  be  glad  to  go  and  live  with  him, 
and  that  he  had  replied  that  he  could  not 
make  a  living,  and  that  since  the  bi-inging 
of  thiR  suit  she  had  at  dilTerent  times  offered 
to  live  with  him  if  he  would  provide  a  home 
for  her  separate  and  apart  from  that  of  his 
parents.  She  stated  in  her  deposition  that 
she  had  been  at  all  times  ready  and  willing 
and  was  then  willing  to  live  with  him  if  he 
'Would  provide  a  home  for  her,  and  that  she 
could  not  live  with  his  father  and  mother. 

She  is  corroborated  in  all  her  statements  by 
her  father,  except  that  he  stated  that  he  did 
not  know  whether  or  not  the  parents  of  the 
plaintiff  abused  her  or  used  the  words  to- 
ward her  which  she  attributed  to  them. 

The  parents  of  the  plaintiff  testified  that 
they  had  never  applied  any  vile  epithets  to 
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the  defendant,  and  that  they  had  not  mis- 
treated  her  or  abused  her  while  she  lived  with 
them.  They  said  she  would  go  visiting  three 
or  four  times  every  week,  and  that  she  would 
mistreat  her  husband.  The  mother  of  the 
plaintiff  denied  that  she  had  quarreled  with 
the  defendant  while  she  lived  at  their  house, 
but  stated  that  she  had  told  the  defendant 
that  she  did  not  think  it  right  for  her  to  be 
gone  from  home  so  much.  She  further  stat- 
ed that  the  defendant  told  her  that  she  would 
not  live  with  her  husband  any  more. 

The  plaintiff  corroborated  his  mother  and 
father  in  their  statements,  and  said  that  thev 
never  mistreated  her  while  she  lived  with 
them. 

The  record  shows  that  the  father  and  moth- 
er of  the  plaintiff  were  well-to-do  people,  and 
had  two  other  married  sons  living  in  the 
same  neighborhood  to  whom  they  had  deedeo 
a  part  of  their  property.  They  had  never 
[54]  given  the  plaintiff  any  of  their  proper- 
ty, but  it  appears  it  was  their  intention  to 
live  with  him  and  leave  him  their  home  place 
when  they  died.  The  record  shows  that  they 
were  in  good  financial  circumstances,  and 
were  physically  and  mentally  capable  of  tak- 
ing care  of  themselves.  They  were  in  no  sense 
dependent  upon  their  children  for  support 
or  for  care  and  attention.  The  plaintiff  was 
an  ablebodied,  hard-working  young  man,  and 
had  no  bad  habits. 

The  evidence  on  the  part  of  the  plaintiff 
tends  to  show  that  the  defendant,  after  she 
left  her  husband,  was  seen  several  times  in 
the  company  of  some  neighbor  girls  who  did 
not  bear  a  good  reputation,  but  there  is  noth- 
ing whatever  in  the  record  from  which  it 
might  be  inferred  that  the  defendant  herself 
was  not  of  good  character.  Other  facts  will  be 
stated  or  referred  to  in  the  opinion. 

The  chancellor  found  that  the  plaintiff  was 
not  entitled  to  a  divorce  and  dismissed  his 
complaint  for  want  of  equity.  The  plaintiff 
has  appealed. 

Appellant^  pro  se. 

Bulloch  d  Davis  for   appellee, 

[56]  Hart,  J.  (after  stating  the  facts). — 
The  sole  ground  upon  which  the  plaintiff  re- 
lied to  obtain  a  divorce  was  desertion.  The 
second  subdivision  of  section  2672  of  Kirby's 
Digest  provides  that  the  courts'  shall  liave 
power  to  dissolve  a  marriage  contract  where 
either  party  wilfully  deserts  and  absents 
himself  or  herself  from  the  other  for  a  space 
of  one  year  without  reasonable  cause.  The 
record  shows  that  the  defendant  has  been  ab- 
sent from  the  home  of  the  plaintiff  for  more 
than  one  year  before  the  institutioti  of  this 
action.  It  is  the  contention  [56]  of  the  plain- 
tiff that  the  husband,  because  he  is  legally 
responsible  for  the  support  of  his  family,  has 
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an  absolute  rij^Iit  to  choose  and  estal^lUh  the 
domicile;  it  is  also  the  contention  of  the 
plaintiff  that  the  preponderance  of  the  evi- 
dence shows  that  the  parents  of  the  plaintiff 
did  not  abuse  and  mistreat  the  defendant,  and 
that  her  refusal  to  live  with  the  plaintiff  at 
the  home  of  his  parents  was  without  reason- 
able cause,  and  amounted  to  desertion  with- 
in the  meaning  of  the  statute. 

On  the  other  hand,  it  is  contended  bv  coun- 
sel  for  the  defendant,  as  held  by  the  Supreme 
Court  of  Nebraska  in  the  case  of  Brewer  v. 
Brewer,  79  Neb.  728,  113  N.  W.  161,  13  L.R.A. 
(N.  S.)  222,  that  every  wife  is  entitled  to  a 
home  corresponding  with  the  circumstances 
and  condition  of  her  husband,  over  which  she 
shall  be  permitted  to  preside  as  mistress; 
and  that  she  is  not  guilty  of  desertion  within 
the  meaning  of  the  statute  where  she  refuses 
to  live  in  the  home  of  her  husband's  parents 
which  is  under  their  domination  and  control. 
To  the  same  effect  see  Powell  v.  Powell,  29 
Vt.  148;  Hall  v.  Hall,  69  W.  Va.  175,  71  S. 
E.  103,  34  L.R.A.(N.S.)   758. 

(1)  We  have  reached  the  conclusion  that 
the  chancellor  did  not  err  in  refusing  to  grant 
a  divorce  to  the  plaintiff,  but,  in  doing  so, 
we  do  not  deem  it  necessary  to  adopt  in  its 
entirety  the  contention  of  either  party  to 
this  suit.  It  is  apparent  from  the  record 
that,  while  the  parties  to  this  suit  may  not 
have  lived  in  perfect  harmony,  the  principal 
subject  of  difference  between  them  at  any 
time  was  as  to  living  with  the  mother  and 
father  of  the  plaintiff.  The  plaintiff  testified 
that  before  the  marriage  the  wife  agreed  to 
live  with  him  at  the  home  of  his  parents. 
This  was  an  ante-nuptial  contract  and  has  no 
binding  force.  It  was  terminated  by  and 
merged  into  their  marriage  contract  which 
bound  them  to  live  together  as  husband  and 
wife. 

(2)  The  principal  question  for  us  to  de- 
termine is  whether  or  not  the  wife  wilfully 
remained  away  from  the  home  of  her  spouse 
for  a  year  without  reasonable  cause.  We  do 
not  deem  it  necessary  to  determine  wliether 
or  not  under  any  circumstances  the  husband 
could  establish  [57]  his  domicile  at  the  home 
of  his  parents  and  compel  his  wife  to  live 
there  or  be  guilty  of  desertion  within  the 
meaning  of  the  statute.  It  is  true  the  par- 
ents of  the  plaintiff  testified  that  they  did 
not  abuse  or  mistreat  the  defendant  while 
she  lived  with  them.  In  this  respect  they 
are  corroborated  by  the  plaintiff,  but  we  do 
not  deem  that  to  be  decisive  of  the  rights  of 
the  parties  in  this  ease.  The  undisputed 
facts  show  that  the  parents  had  ample  means 
of  their  own  to  support  them,  that  they,  were 
not  feeble  in  body  or  weak  in  mind,  and  that 
they  did  riot  need  the  services  of  their  son 
to  wait  upon  them.    Besides,  the  record  shows 

.  that  they  had  two  other  sons,  married  and 
residing  in  the  neighborhood,  to  whom  they 


had  deeded  a  part  of  their  property  and 
with  whom  they  were  on  affectionate  terms. 

If  it  be  conceded  that  the  parents  of  the 
plaintiff  did  not  call  tlie  defendant  vile  names 
or  abuse  and  mistreat  her  to  the  extent  that 
she  claims  they  did,  still  it  is  apparent  from 
the  record  that  the  defendant  could  not  get 
along  with  the  plaintiff's  parents  and  that 
their  relations  were  unfriendly  and  unpleas- 
ant. The  plaintiff's  mother  says  that  she  did 
not  quarrel  with  the  defendant  but  admits 
that  she  did  tell  her  that  she  was  away  from 
home  too  much.  The  defendant  testified  that 
after  she  left  the  plaintiff  and  before  this  suit 
was  instituted  that  she  told  him  she  could  not 
get  along  with  his  parents  and  live  happily 
in  their  home,  and  that  she  was  perfectly 
willing  to  live  with  him  at  any  other  home 
he  might  provide.  We  do  not  think  the  de- 
fendant left  her  husband  because  she  did  not 
desire  to  live  with  him,  but,  on  the  contrary, 
she  left  him  because  she  was  not  able  to  live 
happily  in  the  home  of  his  parents.  There 
was  no  necessity  for  her  to  live  there.  The 
plaintiff  was  a  strong,  able-bodied  young 
man,  and  was  able  to  provide  her  a  home  at 
another  place.  Under  the  circumstances,  we 
think  a  just  and  affectionate  husband  should 
have  listened  to  the  pleadings  of  his  wife  and 
should  not  have  arbitrarily  confronted  her 
with  a  decision  of  either  living  unhappily 
with  him  at  his  parents'  home  or  living 
separate  and  apart  from  him  at  another 
pl^e. 

[58]  We  do  not  regard  the  letters  of  the 
parties  to  each  other'  written  after  the  insti- 
tution of  the  suit  as  of  any  importance  in 
the  case.  It  seems  that  these  letters  were 
written  by  each  one  simply  for  the  purpose 
of  obtaining  an  advantage  over  the  other  in 
the  trial  of  the  case.  If  the  parties  were 
sincere  in  the  statements  they  made  in  their 
letters,  there  seems  to  be  no  reasonable  cause 
why  they  should  not  again  live  together. 
They  are  both  young,  and  of  good  moral  char- 
acter. It  is  true,  the  evidence  shows  that  the 
defendant  was  seen  in  the  company  of  some 
neighbor  girls  who  bore  a  bad  reputation,  but 
there  is  nothing  whatever  in  the  record  from 
which  it  might  be  inferred  that  the  defendant 
herself  has  been  guilty  of  any  improper  con- 
duct. Marriage  was  instituted  for  the  good  of 
society,  and  the  marital  relation  is  the  foun- 
dation of  all  forms  of  government.  For  that 
reason,  the  State  has  an  interest  in  every 
divorce  suit,  and  tl^e  marital  relation,  once 
established,  continues  until  the  marriage  con- 
tract is  dissolved  upon  some  ground  pre- 
scribed by  the  statute.  The  law  presumes 
that  when  parties  enter  into  the  bands  of 
matrimony  they  do  so  with  a  full  realization 
of  the  frailties  of  human  nature  and  with 
full  recognition  of  their  duty  of  mutual  for- 
bearance of  the  faults  of  each  other. 

The  decree  will  be  affirmed. 
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NOTE. 


RIsht  of  Wife  to  Leave  BCarital  Home 
became  of  Conduet  of  Husband's 
RelatiTes. 

The  purpose  of  the  present  note  is  to  col- 
lect the  recent  cases  affecting  the  right  of 
a  wife  to  leave  the  marital  home  because  of 
the  conduct  of  relatives  of  her  husband.  The 
earlier  cases  on  this  subject  are  collated  in 
the  note  to  Buckner  v.  Buckner,  Ann.  Cas. 
1914B  028. 

It  is  held  in  the  reported  case  that  a  hus- 
band is  not  entitled  to  a  divorce  on  the 
ground  of  desertion  by  the  wife  where  it  ap- 
pears that  the  wife  left  the  marital  home 
bcause  she  was  unable  to  live  there  happily 
with  the  parents  of  her  husband,  and  it  furth- 
er appears  that  she  was  willing  to  live  with 
her  husband  in  any  other  than  the  home  of 
his  parents,  and  that  the  husband  was  able 
to  provide  another  home. 

Tlie  conduct  of  relatives  of  the  husband 
was  likewise  considered  by  the  court  in  Coul- 
ter V.  Coulter,  176  Mo.  App.  1,  161  S.  W.  281. 
In  that  case,  which  was  an  action  for  support 
and  maintenance  by  the  wife,  the  husband 
defending  on  the  ground  of  desertion,  it  ap- 
peared that  the  wife  had  left  the  home  pro- 
vided for  her  because  it  was  with  her  hus- 
band's mother,  who  would  not  allow  the 
family  of  the  wife  to  come  to  the  house. 
While  the  decision  in  favor  of  the  wife  was 
based  on  the  consent  of  the  husband  to  his 
wife's  living  elsewhere,  the  court  said:  "It 
is  still  the  law  in  this  state  'that  the  wife 
is  bound  to  follow  the  fortunes  of  her  hus- 
band and  to  live  where  he  chooses  to  live 
and  in  the  style  and  manner  he  may  adopt.' 
.  .  .  But  this  rule  is  not  intended  to  make 
the  wife  the  slave  of  her  husband  nor  to  give 
him  the  right  to  subject  her  to  avoidable  in- 
dignities. The  duty  of  a  wife  to  forsake  her 
family  and  cleave  to  her  husband  is  no  great- 
er nor  more  sacred  than  the  corresponding 
duty  of  the  husband.  Neither  spouse  has  the 
rig'ht  to  demand  in  wantonness  or  mere 
caprice  the  estrangement  of  the  other  from 
his  or  her  parents.  For  a  husband  to  take  his 
wife  where  she  is  unreasonably  denied  the 
privilege  of  seeing  members  of  her  own  family 
who  are  of  good  repute  would  be  an  indigni- 
ty no  faithful  husband  would  visit  upon: his 
wife."  In  Geisinger  v.  Conners,  130  La.  922, 
58  So.  815,  it  was  held  that  a  husband  was 
not  entitled  to  a  separation  on  account  of 
the  refusal  of  his  newly  wed  wife  to  come 
and  live  with  him  in  a  room  in  a  flat  occupied 
by  his  mother,  whose  disposition  toward  the 
wife  was.  unfavorable.  In  that  case  the  court 
said:  ^'Considering  the  disposition  of  the 
mother,  we  do  not  think  the  premises  in  ques- 
tion can  be  Baid  to  constitute  a  matrimonial 
domicil  within  the  intendment  of  the  code, 
Ann.  Cas.  1916E.— 14. 


which  the  defendant  owes  the  legal  duty, 
under  the  circumstances  of  the  case,  to  go 
and  occupy  with  plaintiff.  What  would  be 
the  legal  situation  if  he  were  unable  to  do 
better  for  her  we  do  not  undertake  to  say, 
for  she  took  him  for  better  and  for  worse,' 
but  the  evidence  shows  that  he  can  do  better. 
Let  him  do  it." 

In  Elder  v.  Elder  (Mo.)  186  S.  W.  680, 
wherein  the  husband  sued  for  a  divorce  on 
the  ground  of  indignities,  alleging,  inter  alia, 
that  the  wife  had  left  home,  the  wife  set  up 
in  defense  the  conduct  of  the  husband,  which 
included  kissing  the  wife  of  his  cousin  who 
was  temporarily  at  his  home.  In  holding 
that  the  plaintiff  husband  was  not  an  inno- 
cent party  and  was  not  entitled  to  a  divorce, 
the  court  said:  "Plaintiff's  conduct  with  the 
wife  of  his  cousin,  whose  presence  in  the  home 
the  evidence  shows  he  knew  was  obnoxious  to 
defendant,  cannot  be  viewed  in  any  other 
light  than  that  of  a  serious  breach  of  marital 
duty." 
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Default  -"  After  Remand  ttom  Federal 
Conrt. 

Where  a  defendant  has  been  sued  in  a  state 
court,  and  summons  has  been  served  upon 
him,  and,  prior  to  the  expiration  of  the  term 
within  which  he  is  required  to  answer  under 
the  statute  and  without  appearing  or  answer- 
ing, he  files  a  petition  for  a  removal  to  the 
federal  court,  and  an  order  denying  the  re- 
moval is  made  by  the  state  court,  and  the 
record  is  thereafter  transferred  by  the  defend- 
ant to  the  federal  conrt,  when,  on  motion  in 
the  latter  court,  the  cause  is  remanded  to  the 
state  court  for  want  of  jurisdiction  in  the 
federal  court,  and  the  clerk  of  the  district 
court  enters  the  default  of  the  defendant  for 
failure  to  appear  and  answer,  it  is  held,  that 
the  action  of  the  clerk  in  entering  the  default 
of  the  defendant  is  regular  and  valid  and 
within  the  authority  and  direction  of  sections 
4140  and  4360,  Rev<  Codes,  and  that  such 
default  is  not  void  for  want  of  jurisdiction. 


Where  the  default  has  been  entered  by  the 
clerk  against  the  defendant,  as  was  done  in 
this  case,  the  court  has  jurisdiction  to  hear 
the  proofs  su1}initted  by  the  plaintiff  and  to 
enter  judgment  thereon. 
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Same. 

Under  the  above  facts,  where  the  defendant 
moves  to  have  the  default  vacated  on  the 
ground  of  inadvertence,  surprise,  or  excusable 
negleet,  it  is  held,  that  under  the  excuse  pre- 
sented and  the  facts  of  this  case,  as  shown  by 
the  record,  the  trial  court  did  not  err  in  re- 
fusing to  set  aside  said  default. 


Section  4140,  Rev.  Codes,  fixes  the  time 
within  which  a  defendant  shall  appear  and 
answer,  and  the  fact  that,  prior  to  the  expira- 
tion of  that  time,  the  defendant  undertook  to 
have  the  cause  removed  to  the  federal  court, 
and  it  was  thereafter  remanded,  such  action 
on  the  part  of  the  defendant  to  change  the 
forum  will  not  serve  to  extend  the  time  for 
answer  in  the  state  court,  and  will  not  relieve 
the  defendant  from  a  default  which  it  thus 
allows  to  be  entered  against  it. 

Appearance  —  Wbat  Constiivtes  —  Pe- 
tition for  Removal  of  Canse. 

The  filing  of  a  petition  and  bond  for  a  re- 
moval to  the  federal  court  is  not  an  appear- 
ance in  the  state  court,  under  the  provisions 
of  the  Revised  Codes  of  Idaho. 

Invalid   Attempt   to   Remove    Canse   ^ 
Power  of  State  Conrt  to  Proceed. 

When  a  defendant  attempts  to  remove  an 
action  which  he  is  not  entitled  to  remove,  and 
ihe  sta.te  court  refuses  to  surrender  its  juris- 
diction, the  state  court  may  proceed  with  the 
cause,  and  its  subsequent  proceedings  are 
valid. 

Default    after   Attempt    to    Remove   — 
Time  for  Entry. 

.   It  is  held,  under  the  facts  of  this  case,  that 
the  default  was  not  prematurely  entered. 

Bank  fizaminers  »  Liability  for  Breaoh 
of  Dnty. 

The  Legislature,  in  enacting  section  3001, 
Rev.  Codes,  making  it  the  duty  of  the  bank 
commissioner  to  make  an  examination  of 
state  banks,  imposed  such  duty  for  the  benefit 
and  protection  of  the  depositors  as  well  as 
the  public. 

[See  note  at  end  of  this  case.] 

Same. 

A  bank  commissioner,  in  the  exercise  of  dis- 
cretionary duties,  is  not  responsible  to  any 
one  receiving  an  injury  through  a  breach  of 
his  official  duty,  unless  he  acts  maliciously 
and  wilfully  wrong  or  clearly  abuses-  his 
discretion  to  the  extent  of  acting  unfaithfully 
and  in  bad  faith. 

[See  note  at  end  of  this  case.] 

Aetiom  on  Bond   of  Examiner  —  Con- 
ditions Precedent. 

In  an  action  by  an  injured  party  against 
the  surety  on  the*^  bond  of  the  bank  commis- 
sioner executed  under  section  191,  Rev.  Codes, 
for  failure  of  said  commissioner  to  faithfully 
perform  his  duty,  it  is  not  necessary  to  first 
proceed  and  have  the  damages  of  the  injured 
party  adjudged  against  the  commissioner. 

Joinder  of  Defendants. 

Under  a  joint  and  several  bond  executed 
pursuant  to  section  191,  Rev.  Codes,  it  is  not 
necessary  to   sue   jointly  the   principal   and 


surety,  but  suit  may  be  maintained  against 
either  severally. 
Complaint  Sufficient. 

It  is  held  that  the  complaint  herein  states 
a  cause  of  action. 

''Unfaitliflnlly,''  ''Improperly**   and  ''H- 
lesally*'  Defined. 

The  word  "unfaithfully''  signifies  bad  faith. 
The  word  'improperly"  implies  such  conduct 
as  a  man  of  ordinary  and  reasonable  care  and 
prudence  would  not,  under  the  circumstances, 
have  been  guilty  of.  The  word  "ill^ally" 
means  unlawfully  and  contrary  to  law  (citing 
Words  and  Phrases,  Unfaithfully;  see  also 
Words  and  Phrases,  First  and  Second  Series, 
Illegal). 

""May*'  as  Meaning  ''Mnst." 

The  word  "may,"  as  used  in  Rev.  Codes,  § 
3005,  providing  that,  when  the  bank  commis- 
sioner has  reasonable  cause  to  consider  a  bank 
insolvent,  he  may  iooimediately  apply  for  a 
receiver,  must  be  construed  to  mean  "must," 
where  to  construe  it  otherwise  would  give  the 
bank  commissioner  such  an  absolute  power 
that  he  would  be  incapable  of  an  abuse  of 
discretion. 

Appeal  from  District  Court,  Blaine  county: 
Waltebs,  Judge. 

Action  on  bond,  by  state,  for  use  of  Clara 
Mills  et  al.,  plaintiff,  and  American  Surety 
Company  of  New  York,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Affirmed. 

Richards  rf  Haga  and  McKeen  P.  Morrwio 
for  appellant. 

J,  H.  Peterson  and  SuUit'on  d  8ulHf)an  for 
respondent. 

W.  B,  Dandson  and  William  C.  Brifttol, 
amid  curiae. 

[669]TBurrT,  J. — ^Tliis  action  was  brought 
by  the  state  of  Idaho  for  the  use  and  benefit 
of  flfty-flve  depositors,  or  their  assignees,  in 
the  Idaho  State  Bank  at  Hailey  against  the 
American  Surety  Company  of  New  York  as 
suretv  on  the  bond  of  William  G.  Cruse, 
former  bank  commissioner  of  the  stiite  of 
Idaho,  for  the  failure  of  said  Cruse  to  faith- 
fully discharge  the  duties  of  his  office.  Said 
depositors  are  among  those  who  [660]  made 
deposits  during  the  last  four  months  the 
bank  was  open,  and  subsequent  to  the  time 
said  Cruse  had  knowledge  of  its  unsafe  and 
insolvent  condition  and  subsequent  to  May 
12,  1910,  which  latter  date  was  one  year  aft- 
er said  bank  commissioner's  last  examination 
of  said  bank. 

It  is  not  claimed  in  this  action  that  the 
deposits  of  th^se  depositors  or  other  deposi- 
tors prior  to  May  12,  IftlO,  could  be  recov- 
ered. On  May  15,  1909,  a  bond  was  executed 
by  said  William  G.  Cruse,  as  principal,  and 
the  American  Surety  Company  of  New  York, 
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as  surety,  as  required  by  sec.  191,  Rev.  Codes, 
conditioned  as  follows: 

"Now,  therefore,  if  the  said  William  G. 
Cruse  shall  well,  faithfully  and  impartially 
discharge  the  duties  of  his  office  and  pay  over 
to  the  person  entitled  by  law  to  receive  it, 
all  money  coming  into  his  hands  by  virtue 
of  his  office,  and  that  he  will  pay  any  and 
all  damages  and  costs  that  may  be  urged 
against  him,  under  the  provisions  of  chap.  12, 
title  2,  Political  Code,  and  chap.  13,  title 
4,  of  the  Civil  Code  of  Idaho,  and  shall  well 
and  truly  perform  all  the  duties  of  such  office 
required  by  any  law  to  be  enacted  subsequent 
to  the  execution  of  this  bond,  then  this  ob- 
ligation to  be  void,  otherwise  to  remain  in 
full  force  and  effect.'* 

The  plaintiff  to  -and  for  tlie  use  of  certain 
parties  claims  the  right  to  bring  this  action 
under  sec.  295,  Rev.  Codes,  which  is  as  fol- 
lows : 

''Every  official  bond  executed  by  any  officer 
pursuant  to  law,  is  in  force  and  obligatory 
upon  the  principal  and  sureties  therein  to 
and  for  the  state  of  Idaho,  and  to  and  for 
the  use  and  benefit  of  all  persons  who  may 
))e  injured  or  aggrieved  by  the  wrongful  act 
or  default  of  such  officer  in  his  official  ca- 
pacity, and  any  person  so  injured  or  ag- 
grieved may  bring  suit  on  such  bond,  in  his 
own  name,  without  an  assignment  thereof." 

It  is  alleged  in  the  complaint  that  on  Au- 
gust 31,  1910,  the  Idaho  State  Bank  of  Hailey 
closed  its  doors  and  suspended  payment  and 
had  been  unable  to  meet  the  demands  of  its 
creditors  and  has  been  in  the  hands  of  a  re- 
ceiver ever  since;  that  William  G.  Cruse 
wa8  appointed  state  bank  commissioner  [661] 
on  March  6,  1909;  that  said  Cruse  and  the 
American  Surety  Co.  executed  a  bond  condi- 
tioned as  required  by  said  sec.  191,  Rev. 
Codes. 

Ihe  7th  and  8th  paragraphs  of  said  com- 
plaint are  as  follows: 

"VII.  That;  under  the  provisions  of  chap. 
12,  title  4  of  the  Civil  Code  of  Idaho,  it  was, 
among  other  things,  provided  that  it  shall 
be  the  duty  of  the  bank  commissioner,  when 
he  fhall  deem  it  necessary,  and  at  least  once 
in  each  year,  without  previoua  notice,  to  visit 
and  make  complete  report  and  examination 
of  the  affairs  of  each  bank  falling  within  the 
provisions  of  said  chapter,  which  included  the 
said  Idaho  State  Bank. 

"VIII.  That,  notwithstanding  the  obliga- 
tions of  said  bond,  the  said  William  G.  Cruse, 
after  the  making  of  said  bond  and  during 
and  before  the  expiration  of  his  said  office, 
as  aforesaid,  did  not  well,  faithfully,  and  im- 
partially discharge  the  duties  of  his  said  of- 
fice, according  to  law  and  the  provisions  of 
said  chapter,  nor  did  he  observe,  fulfill  and 
perform   the   said   conditions   of   said   bond, 


but,  on  the  contrary,  he  wholly  failed,  neg- 
lected, omitted  and  refused  so  to  do,  and  act- 
ed unfaithfully,  improperly  and  illegally  in 
this: 

"First,  That  said  W.  G.  Cruse  did  not, 
at  least  once  in  each  year  during  his  said 
term  of  office,  without  notice,  visit  and  make 
a  complete  report  and  examination  of  the 
affairs  of  said  bank,  as  he  made  an  exami- 
nation on  the  12th  day  of  May,  1909,  and  did 
not  thereafter  visit  and  make  another  exam- 
ination thereof  until  the  Slst  day  of  August, 
1910,  the  day  he  caused  said  bank  to  close  itd 
doors  and  suspend  pa3'meDt; 

"Second,  That,  fiu-ther,  on  or  about  the 
12th  day  of  May,  1910,  and  for  some  time 
prior  thereto,  said  William  G.  Cruse  had 
knowledge  of  the  unsafe  condition  of  said 
bank,  and  that  the  same  was  being  condiK-ted 
contrary  to  the  provisions  of  said  chapter 
13,  title  4,  of  the  Civil  Code  of  Idaho,  and 
that  the  books  and  accounts  of  said  bank 
were  being  falsified,  which  should  have  caused 
him  to  deem  it  necessary  to  visit  and  mako 
a  complete  report  and  examination  of  its  af- 
fairs, but,  nevertheless,  he  failed,  neglected 
and  omitted  so  to  do." 

[662]  It  is  also  alleged  in  said  complaint 
that  if  said  Cruse  Iiad  at  least  once  in  each 
year  and  when  he  had  cause  to  deem  it  neces- 
sary, made  an  examination  of  said  bank,  he 
would  have  found  that  it  had  been  and  was 
then  guilty  of  violating  each  and  every  duty 
and  requirement  prescribed  by  our  banking 
laws,  and  would  have  found  that  the  books 
were  then  falsified  in  many  items  and  ac- 
counts, these  items  being  specifically  enumor- 
ated,  and  that  he  would  have  then  and  tliere 
found  reasonable  cause  to  consider  said  bank 
insolvent;  that  when  he  had  found  such  a 
condition,  which  he  would  have  found  had 
he  made  an  examination,  it  would  have  been 
obligatory  upon  him  in  the  discharge  of  his 
duties  to  have  closed  said  bank  and  applied 
immediately  in  his  official  capacity  for  the 
appointment  of  a  receiver  of  said  bank;  that 
by  reason  of  the  failure  of  said  Cruse  to 
faithfully  and  impartially  discharge  his  du- 
ties, certain  depositors,  for  whose  benefit  this 
action  was  brought,  who  had  deposited  cer- 
tain sums  in  said  bank  subsequent  to  May 
12,  1910,  suffered  loss  and  damage  in  certain 
specified  amounts  by  reason  of  the  failure, 
neglect  and  omission  of  said  Cruse  to  faith- 
fully and  impartially  discharge  the  duties  of 
his  office.  Then  followed  the  usual  allega- 
tions of  ownership  of  the  amount  in  contro- 
versy, and  the  demand,  and  that  the  sum<4 
had  not  been  paid,  that  no  dividends  had  been 
declared  bv  anv  of  the  receivers  of  said  bank, 
and  that  the  different  amounts  due  said  de- 
positors had  been  wholly  lost  to  them. 

There  are  forty-seven  separate  and  distinct 
causes  of  action  stated  in  said  complaint,  and 
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each  cause  of  action  is  for  an  amount  less 
than  $2,000. 

The  record  in  this  case  .  shows  that  the 
defendant  before  its  time  for  appearance  had 
expired  in  the  lower  court,  filed  a  petition 
and  bond  for  the  removal  of  said  cause  to 
the  United  States  district  court,  but  did  not 
file  any  demurrer  or  appearance  in  the  state 
court  therewith,  or  within  the  statutory  time 
allowed  to  plead  in  said  court;  that  the  time 
for  appearance  in  the  state  court  expired  on 
October  14,  1912;  that  on  October  7th  plain- 
tiff was  served  with  notice  of  a  motion  for 
removal  and  in  said  notice  the  plaintiff  was 
notified  that  the  [663]  defendant  would,  on 
October  14,  1912,  at  1:30  p.  m.,  at  the  court- 
house in  Hailey,  move  for  an  order  of  removal 
of  said  cause  to  the  United  States  district 
court  of  Idaho.  In  response  to  said  notice, 
counsel  for  plaintiff  went  from  Boise  to  Hailey 
to  appear  on  the  day  designated  in  said  notice, 
to  protest  against  and  oppose  an  order  for 
said  removal.  At  the  time  noted,  to  wut,  1 :  30 
p.  M.,  of  October  14th,  counsel  for  plaintiff 
appeared  before  the  district  court  at  Hailey, 
Idaho.  No  one  appeared  on  behalf  of  defend- 
ant, and  the  hearing  upon  defendant's  mo- 
tion was  continued  at  the  request  of  counsel 
for  plaintiff  until  the  following  day  at  1:30 
p.  M.,  for  the  purpose  of  giving  counsel  for 
defendant  an  opportunity  to  be  present  at 
said  hearing.  Counsel  for  plaintiff  again  ap< 
peared  in  said  court  at  the  time  fixed  for 
hearing  said  motion  on  that  day,  but  no  one 
appeared  therein  for  the  defendant.  The 
court  then  heard  counsel  for  plaintiff,  and 
being  of  the  opinion  that  the  cause  was  not 
removable,  it  made  an  order  denying  the  re- 
moval, a  part  of  which  order  is  as  follows: 
"It  is  hereby  ordered  that  the  said  petition 
and  application  on  behalf  of  said  defendant 
be,  and  the  same  is,  hereby  denied.  Upon 
request  of  counsel  for  plaintiff,  it  is  further 
ordered  that  this  court,  upon  proper  show- 
ing, will  again  hear  the  matter  on  a  motion 
of  defendant  to  vacate  and  set  aside  the  order 
herein  made,  if  said  motion  be  made  within 
proper  time." 

It  thus  appears  that  the  plaintiff  could 
have  had  default  in  said  case  entered  on  Oc- 
tober 15,  1912,  because  no  appearance  had 
been  made  by  answer,  demurrer  or  otherwise, 
in  said  court  at  that  time  by  the  defendant. 
On  October  16th,  no  appearance  by  the  de- 
fendant having  been  made,  plaintiff  filed  a 
praecipe  for  default  which  was  duly  entered 
by  the  clerk  of  said  court,  and  thereupon  judg- 
ment of  default  was  entered  by  said  clerk. 
On  October  17th,  three  days  after  plaintiff 
was  noticed  for  the  hearing  on  removal, 
counsel  for  defendant  telegraphed  or  tele- 
phoned requesting  a  hearing  to  set  aside  the 
order  of  the  court  theretofore  made  denying 
the  removal  of  said  cause,  which  request  was 


granted.  The  matter  was  thereafter  duly 
argued  by  respective  counsel  and  at  the  close 
[664]  thereof  counsel  for  plaintiff,  in  the 
presence  of  counsel  for  defendant,  stated  in 
open  court  that  a  default  liad  already  been 
entered  by  the  clerk  in  said  case. 

The  court  on  October  30th  refused  to  alter 
its  former  order  of  October  15th  or  to  set 
the  same  aside,  and  an  order  to  this  effect 
was  thereafter  duly  entered.  The  defendant 
then  proceeded  on  October  28th  and  filed  its 
record  of  removal  of  said  cause  in  the  United 
States  district  court.  The  plaintiff  thereupon 
moved  to  remand  to  the  state  court,  which 
motion  was  granted  by  the  United  States  dis- 
trict court,  and  an  order  to  that  effect  trans- 
mitted and  filed  in  said  federal  court  on  De- 
cember 10,  1912.  On  December  10,  1912,  after 
the  United  States  court  had  remanded  said 
cause  and  after  the  state  court  had  refused 
to  set  aside  the  default  therein,  and  fifty- 
seven  days  after  its  time  had  expired  to  ap- 
pear in  the  state  court,  being  ninety-seven 
days  after  defendant  was  served,  for  the  first 
time  it  entered  its  appearance  in  the  state 
court  by  filing  a  demurrer.  On  December  10, 
1912,  the  defendant,  besides  going  on  with  its 
removal  proceedings  in  the  United  States  dis- 
trict court,  filed  a  motion  in  the  state  court 
to  set  aside  said  default.  A  hearing  was  had 
on  said  motion  on  November  9,  1912,  and  the 
court  on  December  11th  refused  to  set  aside 
the  default  of  the  clerk,  but  granted  the  mo- 
tion of  defendant  to  set  aside  the  judgment  on 
said  default  entered  by  the  clerk.  On  Decem- 
ber 12,  1912,  the  defendant  filed  a  renewal 
of  said  motion  in  the  state  court  to  set  aside 
said  default.  Objections  to  a  hearing  of  the 
renewal  motion  were  filed  by  plaintiff,  but 
were  overruled  by  the  court  and  a  full  hear- 
ing granted.  Upon  this  hearing,  all  of  the 
grounds  urged  by  defendant  were  fully  pre- 
sented and  considered  by  the  court,  and  an- 
other order  was  thereafter  entered  by  it,  de- 
nying the  renewal  motion  to  set  aside  said 
default. 

On  May  20,  1913,  during  the  next  term  of 
the  state  court,  a  hearing  was  had  for  the 
purpose  of  having  the  court  assess  the  dam- 
ages in  said  case.  Proofs  were  submitted 
over  the  objection  of  counsel  for  the  defend- 
ant who  was  present,  and  the  damages  were- 
assessed  by  the  court  on  each  cause  of  action 
[665]  and  judgment  entered,  and  from  that 
judgment  this  appeal  was  taken. 

Appellant  assigns  the  following  errors: 
(1)  That  tlie  court  erred  in  not  holding  and 
deciding  that,  appellant  having  filed  a  peti- 
tion for  removal  of  the  cause  to  the  federal 
court  and  given  the  required  bond  and  notice, 
the  time  for  defendant  to  plead  was  extended 
until  the  cause  was  remanded  to  the  state 
court;  (2)  That  the  court  erred  in  refusing 
to  vacate  or  set  aside  the  simple  default  en- 
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tered  against  appellant  by  the  clerk  of  the 
court  on  October  16,  1912;  (3)  That  the 
court  erred  in  not  making  an  order  trans- 
ierring  the  cause  to  the  federal  court;  (4) 
That  the  court  erred  in  entering  any  judg- 
ment against  appellant;  and  (5)  That  the 
court  erred  in  not  dismissing  the  action  at 
plaintiff's  costs,  because  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant. 

These  assignments  of  alleged  error  are  so 
related  that  they  may  be  considered  under 
three  heads,  viz.:  (1)  Error  of  the  court  in 
refusing  an  order  of  removal  of  the  eause 
to  the  federal  court,  and  error  of  the  clerk 
in  entering  the  default  against  defendant; 
(2)  Error  of  the  court  in  refusing  to  set 
aside  said  default;  and  (3)  Error  of  the 
court  in  holding  that  the  complaint  stated 
a  cause  of  action. 

The  alleged  error  of  the  court  as  to  refus- 
ing the  order  of  removal  and  alleged  error  in 
regard  to  the  entering  of  default  against  de- 
fendant by  the  clerk  of  the  court  may  be  con- 
sidered together.    The  record  shows  that  the 
default  was  taken  after  the  expiration  of  the 
statutory  time  to   plead   had   expired.     But 
counsel   for   appellant   contend   that   the   de- 
fault was  prematurely  taken  because  of  the 
removal  proceedings  in  the  state  court;  that 
the  filing  of  the  petition   and  bond  for  re- 
moved of  the  cause  to  the  United  States  court 
constituted  a  legal  appearance  in  said  action 
in  the  state  court;  that  when  the  state  court 
entered  an  order   refusing  to  grant  the  re- 
moval,  it  should  have  ordered  that  the  de- 
fendant plead  further  within  the  time  fixed 
by  said  court,  or,  in  other  words,  that  the 
rule  respondeat  ouster  obtained,  and  that  the 
filing  of  said  petition  and  bond  for  removal 
suspended  the  jurisdiction  [666]  of  the  state 

court  until  the  cause  had  been  remanded  to 
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said  court,  and  therefore  the  default  entered 
bv  the  clerk  of  said  court  was  null  and  void 
because  it  was  entered  between  the  filing  of 
the  petition  for  removal  and  the  order  of  the 
federal  court  remanding  the  cause. 

The  above  contentions  of  appellant  are 
without  merit  for  the  reason  that  the  filing 
of  the  petition  for  removal  and  the  bond  is 
not  an  appearance  in  the  state  court,  and 
does  not  extend  the  time  to  appear  therein. 
The  defendant  might  have  demurred  or  an- 
swered at  the  time  it  filed  its  petition  for 
removal,  which  is  the  usual  practice,  without 
prejudice  to  its  petition  for  removal,  and  it 
would  have  waived  no  right  by  doing  so. 

These  points  were  distinctly  in  issue  in  the 
case  of  Morbeck  v.  Bradford-Kennedy  Co.  19 
Idaho  83,  113  Pac.  89,  and  after  full  con- 
sideration it  was  in  that  case  held  as  above 
set  forth,  and  the  court  there  laid  down  the 
correct  rule.  Not  having  made  any  appear- 
ance  in   the  state  court  within  the  time  re- 


quired by  our  statute,  the  entry  of  default 
by  the  clerk  was  within  the  scope  of  his  au- 
thority. (Morbeck  v.  Bradford- Kennedy  Co. 
supra. ) 

The  contention  of  appellant  that  the  filing 
of  the  petition  and  bond  on  removal  was  an 
appearance,  and  that  the  default  was  pre- 
maturely entered,  is  also  without  merit.  The 
rule  of  respoTideat  ouster  does  not  apply  in 
such  cases.  If  the  state  court  had  signed 
an  order  for  removal  and  thereby  voluntari- 
ly relinquished  its  jurisdiction,  appellant 
might  with  some  force  claim  that  a  default 
entered  between  the  time  of  the  filing  of  the 
order  granting  a  removal  and  the  filing  of 
the  order  of  the  federal  court  remanding  the 
cause  was  entered  bj  the  clerk  without  au- 
thority. 

In  this  respect  there  is  a  marked  difference 
between  the  case  at  bar  and  the  Morbeck- 
Kehnedy  case.  In  that  case  the  state  court 
voluntarily  relinquished  its  jurisdiction  for 
a  time  by  signing  an  order  for  the  removal, 
while  in  the  case  at  bar  the  state  court  con- 
sidered the  matter  and  refused  to  relinquish 
its  jurisdiction,  entered  an  order  refusing 
a  removal  and  thereby  claimed  and  retained 
its  jurisdiction.  This  difference  [667]  makes 
the  reason  stronger  in  favor  of  sustaining 
the  default  herein  than  it  was  in  that  case, 
since  in  the  case  at  bar  there  was  at  no  time 
a  break  in  the  jurisdiction  of  the  state  court. 
The  trial  court  all  the  time  had  jurisdiction 
of  this  action;  it  refused  to  surrender  such 
jurisdiction;  it  acted  consistently  through- 
out, and  all  of  its  proceedings  were  valid. 
The  rule  is  well  settled  that  if  an  action  is 
removable  and  a  proper  petition  and  bond 
filed  for  removal,  it  makes  no  difference 
whether  the  state  court  signs  an  order  rema\'- 
ing  the  cause  or  refusing  to  remove  it.  In 
fact,  no  order  whatever  is  necessary  or  re- 
quired by  the  federal  law,  but  the  defendant 
can  proceed  and  file  his  record  for  removal 
to  the  federal  court  within  the  required  time 
and  the  state  court  cannot  legally  proceed 
further  in  the  matter,  and  if  it  does  proceed, 
all  of  such  proceedings  are  void  in  case  the 
cause  is  removed.  On  the  other  hand,  if  the 
action  is  one  which  the  defendant  is  not  en- 
titled to  remove,  and  the  state  court,  as  in 
this  case,  refuses  to  relinquish  its  jurisdic- 
tion by  ordering  a  removal,  then  the  defend- 
ant acts  at  his  peril  if  he  proceeds  with  the 
removal  and  does  not  protect  himself  in  the 
state  court,  as  all  proper  proceedings  in 
the  state  court  will  be  regular  and  valid  if  the 
case  is  remanded.  So  the  contention  that  the 
mere  filing  of  a  petition  and  bond  on  remov- 
al, whether  the  same  be  a  case  which  the  de- 
fendant is  entitled  to  remove  or  not,  prevents 
the  state  court  from  proceeding  further  in 
the  action,  is  untenable.  The  contentions  of 
appellant  are  in  conflict  with  all  the  state  and 
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federal  decisions  which  hold  that  a  state 
court  is  not  bound  to  surrender  its  jurisdic- 
tion upon  petition  for  removal  until  a  case 
has  been  made  which  on  its  face  shows  that 
the  petitioner  has  a  right  to  a  transfer,  and 
not  until  such  a  showing  is  made  is  the  state 
court  prohibited  by  the  federal  statutes  from 
proceeding  further  in  the  cause;  and  if  the 
petition  in  connection  with  the  pleadings 
does  not  show  that  the  cause  is  removable, 
the  jurisdiction  of  the  state,  court  is  not  oust- 
ed and  its  subsequent  proceedings  are  valid. 
(Phoenix  Ins.  Co.  v.  Pechner,  95  U.  S.  183, 
24  U.  S.  (L.  ed.)  427;  Amory  v.  Amory,  95 
U.  S.  186,  24  U.  S.  (L.  ed.)  428;  Gregory  v. 
Hartley,  133  U.  S.  742,  5  S.  Ct.  [668]  743, 
28  U.  S.  (L.  ed.)  1150;  Stone  v.  South  Caro- 
lina, 117  U.  S.  430,  6  S.  Ct.  799,  29  U.  S. 
( L.  ed. )  962 ;  Burlington,  etc.  R.  Co.  v.  Dunn, 
122  U.  S.  513,  7  S.  Ct.  1262,  30  U.  S.  (L.  ed.) 
1159;  Crehore  v,  Ohio,  etc.  R.  Co.  131  U.  S. 
240,  9  S.  Ct.  692,  33  U.  S.  (L.  ed.)  144; 
Brown  v.  Murray,  43  Fed.  614;  Chesapeake, 
etc.  R.  Co.  V.  McCabe,  213  U.  S.  207,  29  S. 
Ct.  430,  53  U.  S.  (L.  ed.)  765;  Springer  v. 
Howes,  69  Fed.  850;  Monroe  v.  Williamson, 
81  Fed.  977,  984;  Mannington  v.  Hocking 
Valley  R.  Co.  183  Fed.  133 ;  Golden  v.  North- 
ern Pac.  R.  Co.  39  Mont.  435,  104  Pac.  549, 
18  Ann.  Cas.  886,.  34  L.R.A.(N.S.)  1154; 
Debnam  v.  Southern  Bell  Telephone,  etc.  Co. 
126  N.  C.  831,  36  S.  E.  269,  65  L.R.R.  915; 
Chicago,  etc.  Co.  v.  Brazzell,  33  Okla.  122,  124 
Pac.  40;  Dillon  on  Removal  of  Causes,  sec. 
J  36;  Moon  on  Removal  of  Causes,  sec.  177; 
Foster's  Fed.  Prac.  sec.  391 ;  2  Rose's  Code 
of  Fed.  Prac.  sec.  1188  (c  and  g)  ;  18  Enc. 
PI.  &  Pr.  388,  351;  39  Cyc.  1305,  1308.) 

The  federal  court  having  decided  that  the 
cause  was  not  removable,  we  conclude  that 
the  default  was  not  prematurely  entered,  and 
that  the  clerk  had  authority  to  enter  the 
same.  In  our  opinion,  the  Morheck  case  is 
conclusive  upon  the  question  above  discussed, 
to  wit,  the  legality  of  the  default  and  the 
question  of  the  removal  of  said  cause. 

Counsel  for  appellant  also  contend  that  the 
court  erred  in  refusing  to  vacate  and  set 
aside  said  default  entered  by  the  clerk.. 

The  appellant  based  its  first  motion  to  set 
aside  the  default  on  the  ground  of  inadvert- 
ence, surprise  and  excusable  neglect.  The  ex- 
cuse offered  was  that  counsel  for  appellant 
waa  of  the  opinion  that  it  was  not  necessary 
for  it  to  plead,  answer  or  demur  in  said  cause 
in  the  state  court,  and  that  it  would  have 
thirty  days  after  duly  certified  copies  of  the 
record  had  been  filed  in  the  federal  court  to 
plead  in  that  court.  This  excuse  was  one 
of  a  mistake  of  law. 

In  1  Black  on  Judgments,  sec.  335,  it  is 
stated:  "When  statutes  authorize  the  vaca- 
tion of  a  judgment  entered  against  a  party 
through  his  'mistake,*  it  is  to  be  understood 


that  they  mean  a  mistake  of  fact.  Mistake 
of  law — that  is,  the  party's  ignorance  of  tl>e 
law,  or  mistake  as  to  liis  legal  rights  or 
duties  [669]  in  the  premises — will  not  war- 
rant the  setting  aside  of  the  judgment." 
And  in  the  case  of  Piano  Mfg.  Co.  v.  Murphy, 
16  S.  D.  380,  102  Am.  St.  Rep.  692,  92  N. 
W.  1072,  it  is  held:  "Where  a  defendant 
suffered  a  default  by  reason  of  his  belief  that 
the  service  of  summons  made  by  plaintifTs 
agent  was  invalid  because  not  made  by  an 
officer,  the  default  was  the  result  of  a  mis- 
take of  law  and  therefore  not  ground  for  set- 
ting aside  the  judgment  as  procured  through 
defendant's  mistake  or  excusable  neglect." 

A  motion  to  renew  its  motion  to  vacate  said 
default  was  thereafter  filed  by  appellant,  and 
a  further  excuse  offered,  namely:  That  there 
was  a  uniform  practice  and  custom  in  said 
state  court  that  when  motions,  demurrers 
and  interlocutory  matters  were  ruled  on  not 
to  take  default  without  inquiry  from  oppos- 
iug  counsel  if  he  intended  to  proceed  further. 
This  was  met  by  plaintiff  with  an  affidavit 
of  a  practicing  attorney  in  said  district 
court  to  the  effect  that  no  such  custom  or 
practice  prevailed  in  said  district  court.  But 
even  if  this  excuse  had  not  been  met  by  a 
counter-affidavit,  we  question  whether  the 
practice  or  custom  in  a  state  court  could  be 
considered  by  this  court.  (Powell  v.  Springs- 
ton  Lumber  Co.  12  Idaho  723,  88  Pac.  97.) 

It  was  recited  in  the  renewal  motion  that 
it  would  be  based  upon  the  records  and  files 
and  upon  the  affidavit  filed  in  the  first  mo- 
tion. On  said  renewal  motion  the  additional 
excuse  of  a  mistake  of  fact  and  the  excuse  of 
a  mistake  of  law  above  referred  to  were  ful- 
ly argued  and  considered  by  the  court.  Tlie 
court,  on  hearing  said  renewal  motion,  con- 
sidered each  and  every  ground  of  said  motion 
and  thereupon  overruled  the  same. 

Counsel  cites  many  cases  dealing  with  de- 
faults where  the  defendant  did  not  appear 
within  the  statutory  time  and  some  valid  ex- 
cuse for  not  appearing  was  offered.  These 
cases  were  not  applicable  to  one  like  the  case 
at  bar  where  the  defendant  did  come  into 
court  before  his  time  had  expired  to  plead, 
and  attempted  to  take  the  wrongful  pro- 
cedure. In  such  a  case  another  principle  is 
involved;  that  is,  What  are  the  rights  of  the 
plaintiff  where  the  defendant  does  appear  and. 
attempts  [670]  to  gain  what  it  thinks  is  an 
advantage  over  the  plaintiff  and  a  benefit 
to  defendant?  In  such  cases,  the  defendant 
becomes  an  actor;  it  is  aggressive  in  its 
own  interests  and  seeks  to  use  its  time  in  an 
unlawful  procedure  for  its  own  advantage. 
It  is  then  that  courts  considering  the  rights 
of  both  parties  hold  that  the  plaintiff  can- 
not be  charged  with  such  acts  of  the  defend- 
ant, and  in  dealing  with  substantial  justice 
will  require  the  defendant  to  assume  the  risk 
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and  consequences  that  follow  its  wrongful 
and  unsuccessful  procedure.  Under  the  facts 
of  this  case,  we  hold  that  the  trial  court  did 
not  err  in  refusing  to  set  aside  said  default. 

As  stating  these  views  and  showing  that 
the  defendant  takes  his  chances  wlien  he  at- 
tempts to  remove  a  case  not  removable,  and 
that  this  question  is  well  settled  in  this  state, 
Bee  Finney  v.  American  Bonding  Co.  13  Idaho 
534,  90  Pac.  859,  91  Pac.  318,  Mills  v.  Ameri- 
can Bonding  Co.  13  Idaho  556,  91  Pac.  381, 
and  Morbeck  v.  Bradford-Kennedy  Co.  supra. 
The  views  of  this  court'  on  this  question  are 
well  stated  in  the  Morbeck  case,  as  follows: 
"It  seems  to  use  proper  and  entirely  just  to 
both  litigants  to  hold  that  when  a  defendant 
petitions  for  the  removal  of  a  cause  from  a 
state  to  a  federal  court,  he  becames  the  actor 
in  that  particular,  and  that  he  must  assume 
the  risk  and  consequences  that  follow  if  he 
is  unsuccessful  and  in  tlie  meanwhile  has 
failed  to  protect  and  preserve  his  right  un- 
der the  state  statute  and  the  rules  of  prac- 
tice prevailing  in  the  state  court.  .  .  . 
The  fact  that  appellants  exhausted  a  part  of 
their  time  in  a  vain  endeavor  to  get  out  of 
the  state  court  into  the  federal  court  is  neith- 
er the  fault  of  the  law,  the  courts,  nor  the 
adverse  party.  If  they  saw  fit  to  exhaust  a 
part  of  their  *day  in  court'  in  an  effort  to 
get  into  another  forum  and  failed,  the  conse- 
quence should  justly  and  properly  fall  upon 
them  and  upon  no  one  else.  It  should  not 
serve  as  a  means  of  extending  the  time  al- 
lowed them  by  statute  or  of  delaying  the  ad- 
verse party  in  getting  his,  case  to  trial  after 
the  question  of  jurisdiction  has  been  de- 
termined." 

We  will  next  consider  the  question  whether 
the  complaint  is  sufficient  and  states  a  cause 
of  a<>tion.  The  appellant  contends  that  the 
complaint  is  insufficient  in  the  following  par- 
ticulars: [671]  (1)  That  it  is  not  alleged  that 
the  bank  commissioner  neglected  any  duty 
that  he  owed  to  plaintiff;  (2)  that  a  public 
officer  invested  with  certain  discretionary 
powers  is  not  liable  when  acting  within  the 
scope  of  his  authority,  unless  he  acts  ma- 
liciously or  wilfully  wrong;  (3)  that  the 
words  used  in  sec.  3001,  Rev.  Codes,  "at 
least  once  in  each  year,"  refer  to  a  calendar 
year ;  ( 4 )  that  it  is  not  alleged  that  the  dam- 
ages claimed  have  been  "adjudged  against 
him,"  the  said  bank  commissioner. 

The  first  question  above  enumerated  in- 
volves a  construction  of  sec.  3001,  Rev.  Codes, 
which,  in  part,  is  as  follows:  "It  shall  be 
the  duty  ojf  the  bank  commissioner,  when  he 
shall  deem  it  necessary,  and  at  least  once  in 
each  j'ear,  without  previous  notice,  to  visit 
and  make  complete  report  and  examination 
of  the  afTairs  of  each  bank  falling  within  the 
provisions  of  this  chapter."  The  law  seems 
to  be  well  settled  that  an  individual  has  no 


right  of  action  against  a  public  officer  for 
breach  of  a  duty  which  he  owes  to  the  public 
only,'  even  though  such  individual  is  specifi- 
cally injured  thereby.  (Gorman  v.  Boise 
County,  1  Idaho  655;  Warden  v.  Witt,  4 
Idaho  404,  95  Am.  St.  Rep.  70,  39  Pac.  1114; 
People  V.  Hoag,  54  Colo.  542,  131  Pac.  400, 
45  L.R,A.(N.S.)  824;  Miller  v.  Ouray  Elec- 
tric Light,  etc.  Co.  18  Colo.  App.  131,  70 
Pac.  447;  Colorado  Paving  Co.  v.  Murphy, 
78  Fed.  28,  23  C.  C.  A.  631,  37  L.R.A.  630; 
Ryus  V.  Gruble,  31  Kan.  767,  3  Pac.  518; 
State  V.  Harris,  89  Ind.  363,  46  Am.  Rep.  169; 
Moss  V.  Cummings,  44  Mich.  359,  6  N,  W. 
843;  School  Dist.  No.  80  v.  Burress,  2  Neb. 
(Unofficial)  Rep.  554,  89  N.  W.  609;  Board 
of  Education  v.  Bladen  County,  113  N.  C. 
379,  18  S.  E.  661 ;  Lowe  v.  Guthrie,  4  Okla. 
287,  44  Pac.  198;  Cotton  v.  Oregon  City,  08 
Fed.  570;  South  v.  Maryland,  18  How.  396, 
15  U.  S.  (L.  ed.)  433.) 

But  it  is  equally  well  settled  that  if  the 
plaintiff  can  show  that  the  duty  was  imposed 
for  his  benefit  and  that  the  legislature  had 
in  mind  his  protection  in  passing  the  act  in 
question,  and  intended  to  ^ive  him  a  vested 
right  in  the  discharge  of  that  duty,  then  this 
will  give  him  such  an  interest  as  will  sup- 
port an  action. 

[672]  In  State  v.  Harris,  89  Ind.  363,  46 
Am.  Rep.  169,  it  was  held:  "In  general,  a 
public  officer  is  liable  only  to  the  person  to 
w;hom  the  particular  duty  is  owing,  and  the 
ruling  question  in  all  cases  of  the  kind  is  as 
to  whether  the  plaintiff  shows  the  breach  of 
a  particular  duty  owing  to  him."  We  think 
the  rule  is  well  settled  that  in  cases  of  this 
kiiid  the  plaintiff  must  show  that  he  has  an 
interest  in  the  performance  of  the  duty  by 
the  public  officer,  and  that  the  duty  was  im- 
posed for  his  benefit.  But  the  above  does  not 
imply  that  the  duty  was  imposed  for  his 
sole  benefit;  it  is  sufficient  if  it  appears  that 
beitides  having  in  mind  a  public  duty,  the 
legislature  also  has  in  mind  an  additional 
duty  to  the  individual. 

In  Moss  V.  Cummings,  44  Mich.  359,  6  N. 
W.  843,  it  is  stated:  "The  failure  to  per- 
form a  public  duty  can  constitute  an  indi- 
vidual wrong  only  when  some  person  can 
show  that  in  the  public  duty  was  involved 
also  a  duty  to  himself  as  an  individual,  and 
that  he  has  suffered  a  special  and  peculiar 
injury  by  reason  of  its  nonperformance." 

In  School  Dist.  No.  80  v.  Burress,  2  Neb. 
(Unofficial)  Rep.  554,  89  N.  W.  609,  on  this 
point  it  is  stated:  "On  the  other  hand, 
though  there  may  also  be  a  duty,  or  even  a 
primary  duty,  to  the  public,  if  there  is  in 
addition  a  duty  to  and  right  in  the  indi- 
vidual, he  may  maintain  an  action."  Here, 
then,  the  real  question  is,  whether  the  legis- 
lature, in  passing  sec.  3001,  Rev.  Codes,  had 
in  mind  the  depositors  solely,  or  in  connection 
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with  the  public,  and  intended  that  the  duty 
it  was  imposing  on  the  bank  commissioner  to 
make  examination  was  for  the  benefit  of  the 
depositors,  thereby  making  them  interested 
parties  in  his  performance  of  such  duty.  In 
determining  this,  and  in  construing  said  sec. 
3001,  we  must  take  into  consideration  the 
subject  matter  with  which  the  legislature 
was  dealing,  the  language  used,  and  the  ob- 
ject and  purpose  of  the  law  being  enacted, 
and  the  particular  duty  in  question.  The 
matter  of  consideration  in  such  a  case  is 
well  stated  in  vol.  1,  Street's  Foundations  of 
Legal  Liability,  p.  175,  quoting  from  Atkin- 
son V.  Newcastle,  etc.  Waterworks  Co.  (2 
Exch.  D.  (Eng.)  441)  as  follows:  "that  the 
question  whether  or  not  the  breach  of  a 
statutory  duty  gives  a  private  right  of  action 
in  any  case  must  always  depend  [673]  upon 
the  object  and  language  of  the  particular 
statute.''  In  reading  said  sec.  3001  and 
taking  such  matters  into  consideration,  as 
just  above  referred  to,  we  think  it  is  clear 
that  the  legislature  in  prescribing  this  par- 
ticular duty  of  the  bank  commissioner  had 
uppermost  in  its  mind  the  protection  of  de- 
positors and  people  dealing  with  state  banks, 
or  at  least  had  in  mind  a  double  duty,  one 
owing  to  the  public,  and  one  owing  to  the 
depositors ;  or  stating  it  in  still  another  way, 
that  in  the  public  duty  was  involved  also  a 
duty  to  depositors  as  individuals;  that  the 
duty  of  examining  state  banks  was  one  of 
the  most  important  elements  in  our  banking 
law;  that  the  examinations  required  by  law 
were  of  particular  interest  to  the  depositing 
public;  that  the  duty  prescribed  was  for  the 
benefit  of  depositors,  although  it  might  not 
have  been  for  their  sole  benefit;  that  it  was 
intended  by  said  sec.  3001  to  give  the  de- 
positors a  vested  right  in  the  discharge  of 
the  duty  therein  prescribed. 

.It  must  be  borne  in  mind  that  the  respond- 
ent does  not  contend  that  the  bank  commis- 
sioner, under  the  facts  of  this  case,  would 
be  liable  to  all  the  depositors  of  said  bank  at 
the  time  it  is  allied  he  should  have  closed 
said  bank,  by  reason  of  his  failure  to  faith- 
fully perform  said  duty,  or  that  his  surety  is 
a  guarantor  thereof,  but  said  respondent  con- 
tends that  the  depositors  who  may  recover 
are  those  that  made  deposits  after  the  time. 
May  12,  1910,  when  said  bank  commissioner 
should  have  closed  the  bank,  that  such  de- 
positors suffered  loss  by  reason  of  his  un- 
faithfulness in  the  performance  of  a  duty, 
which,  if  performed,  would  have  prevented 
their  loss,  and  that  the  duty  violated  by  him 
was  one  which  was  imposed  for  their  bene- 
fit; and  that  thus  being  interested  parties 
and  intended  to  be  such  by  the  legislature,  in 
the  performance  of  the  duty  of  examination, 
as  prescribed  in  said  sec.  3001,  the  surety  is 
then  liable  on  its  bond  for  the  violation  of 
a  duty  covered  by  said  bond. 


This  court  has  already  held  in  Palmer  ▼. 
Pettingill,  6  Idaho  346,  55  Pac.  653,  that 
where  the  plaintiff  is  a  party  whom  the  stat- 
ute was  intended  to  benefit  or  protect,  then 
the  surety  is  liable.  It  was  also  held  that 
"The  sureties  of  an  officer  [674]  mentioned 
in  sec.  403  of  the  Revised  Statutes  [same  as 
295,  Rev.  Codes]  are  liable  to  any  person 
injured  or  aggrieved  by  a  wrongful  act  done 
by  the  oflScer  in  his  official  capacity." 

We  will  now  consider  the  question  of  the 
liability  of  a  public  officer  and  his  surety  for 
a  breach  of  a  discretionary  duty.  Here  we 
may  say  that  the  cases  cited  by  appellant,  and 
in  the  brief  of  counsel  appearing  as  amid 
curiae  herein,  do  in  the  main  lay  down  the 
correct  principle  of  law  applicable  to  such 
cases,  which  is  quoted  from  Reed  v.  Conway, 
20  Mo.  43,  as  follows:  "Tlie  doctrine  that  a 
ministerial  officer,  acting  in  a  matter  before 
him  with  discretionary  power,  or  acting  in  a 
matter  before  him  judicially,  or  as  a  quasi 
judge,  is  not  responsible  to  anyone  receiving 
an  injury  from  such  act,  unless  the  officer  act 
maliciously  and  wilfully  wrong,  is  most 
clearly  established  and  maintained/'  (Wheel- 
er V.  Patterson,  1  X.  H.  88,  8  Am.  Dec.  41; 
Weaver  v.  Devendorf,  3  Denio  (X.  Y.)  117: 
Wilson  V.  New  York,  1  Denio  (X.  Y.)  595, 
43  Am.  Dec.  719;  Vanderheyden  v.  Young, 
11  Johns.  (X.  Y.)  150;  Jenkins  v.  Waldron, 
11  Johns.  (N.  Y.)  114,  6  Am.  Dec.  359; 
Wilkes  V.  Dinsman,  7  How.  89,  12  U.  S.  (L. 
ed.)  618;  Gould  v.  Hammond,  1  McAll.  235, 
10  Fed.  Cas.  Xo.  5,638;  29  Cyc.  J  443  et  seq.; 
U.  S.  V.  Clark,  31  Fed.  710;  Kendall  v. 
Stokes,  3  How.  87,  11  U.  S.  (L.  ed.)  506.) 

In  the  beginning  of  the  discussion  on  this 
point,  it  may  be  well  to  divide  acts  of  negli- 
gence into  two  classes,  namely:  (1)  Acts 
of  commission,  or  positive  wrong;  and  (2) 
acts  of  omission,  or  breach  .of  duty.  In 
other  words,  the  division  would  be  along  the 
lines  of  affirmative  commission  and  negative 
omission. 

In  examining  the  cases  above  cited,  it  will 
be  found  that  most  all  of  them  involve  acts 
of  commission,  and  in  alleging  a  breach  of 
duty  by  acts  of  commission,  it  was  charged 
that  the  acts  were  committed  maliciously  or 
wilfully.  In  other  cases,  however,  and 
especially  where  the  breach  alleged  was  an 
act  of  omission,  such  words  were  used  as 
"abuse  of  discretion,"  "bad  faith,*'  "did  not 
act  in  good  faith,"  "illegally,"  "fraudulent- 
ly," "unlawfully,"  "wrongfully,"  "unfaith- 
fully," "knowingly,"  and  words  of  like  mean- 
ing- 

[675]  So  from  all  the  cases,  including  the 

cases  where  the  breaches  were  acts  of  com- 
mission and  acts  of  omission,  the  sound  rulo 
seems  to  be  that  some  words  beyond  the  mere 
allegations  of  negligence  and  failure  to  per- 
form should  be  alleged,  showing  intent  to  act 
wrongfully,    wilfully,     maliciously,    unfaith- 
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fully,  or  in  bad  faith,  or,  in  other  words, 
showing  evil  intent,  and  then  allege  suck 
facts  as  did  constitute  such  intent. 

It  then  follows  that  it  is  necessary  to  ex- 
amine the  complaint  herein  and  determine 
whether  there  are  sufficient  all^ations  there- 
in to  show  not  only  neglect  or  failure  of  the 
public  officer  to  perform  a  discretionary  duty, 
but  also  that  he  clearly  abused  his  discretion 
to  the  extent  of  acting  unfaithfully  and  in 
bad  faith,  and  with  a  wilful  design  not  to  per- 
form his  duty  as  such  officer. 

In  paragraph  8  of  the  complaint,  as  will 
appear  from  the  copy  thereof  heretofore  set 
out  in  this  opinion,  it  is  alleged  that  said 
William  G.  Cruse  "did  not  well,  faithfully 
and  impartially  discharge  the  duties  of  his 
said  office,"  but  "on  the  contrary  he  wholly 
failed,  neglected,  omitted  and  refused  so  to 
do,  and  acted  unfaithfully,  improperly  and 
illegally,"  and  then  sets  forth  the  particular 
breach  of  his  duty  complained  of.  The  word 
'^unfaithfully"  signifies  "bad  faith."  (8 
Words  &  Phrases  7174.)  Tlie  word  "im- 
properly" implies  such  conduct  as  a  man  of 
ordinary  and  reasonable  care  and  prudence 
would  not,  under  the  circumstances,  have 
been  guilty  of.  The  word  "illegally"  means 
"unlawfully"  and  "contrary  to  law." 

In  the  second  breach  set  forth  in  the  com- 
plant,  it  is  further  alleged  that  said  Cruse, 
prior  to  the  time  and  at  the  time  it  is 
claimed  he  should  have  closed  said  bank,  had 
knowledge  of  its  unsafe  condition,  that  the 
Bame  was  being  conducted  contrary  to  the 
provisions  of  said  chap.  13,  title  4,  of  the 
Civil  Code  of  Idaho,  being  our  banking  law 
at  that  time,  and  that  the  books  and  accounts 
of  said  bank  were  being  falsified,  which 
should  have  caused  him  to  deem  it  necessary 
to  visit  and  make  a  complete  examination  of 
its  afi'airs.  Said  allegations  of  knowledge  of 
such  facts  were  sufficient  to  show  such  a  con- 
dition in  said  bank  as  would  make  it  neces- 
sary [676]  under  sec.  3001  for  him  to  make 
an  examination  of  said  bank,  and  when  taken 
in  connection  with  the  words  "wholly  failed," 
"neglected,"  "unfaithfully,"  "improperly" 
and  "illegally,"  as  used  in  the  complaint 
herein,  are  sufficient  to  charge  an  evil  and 
wrong  intent  with  a  wilful  design  to  refrain 
from  performing  his  duty  wliich  would 
amount  to  bad  faith,  if  he  then,  under  such 
circumstances,  failed  or  refused  to  make  an 
examination  of  said  bank. 

Having  held  that  said  bank  commissioner 
abused  his  discretion  and  acted  in  bad  faith 
when  he  did  not  deem  it  necessary,  and  wil- 
fully failed  to  examine  said  bank  under  the 
circumstances  as  alleged  in  the  complaint, 
we  now  pass  to  a  consideration  of  the  further 
question  as  to  whether  the  allegations  in 
the  complaint  as  to  the  condition  he  would 
have  found  there  had  he  made  an  examina- 


tion of  the  bank  on  or  before  May  12,  1910, 
were  sufficient  to  give  him  reasonable  cause 
to  consider  said  bank  insolvent,  and  then  if 
so,  was  he  required  to  close  the  bank  and  im- 
mediately apply  for  a  receiver? 

Sec.  3004,  Rev.  Codes,  treats  of  the  duty  of 
the  bank  commissioner  when  it  appears  that 
the  capital  of  a  bank  is  reduced  by  impair* 
ment,  or  otherwise,  below  the  amount  re- 
quired by  sec.  2970;  and  sec.  3005  provides 
that  if  the  bank  commissioner  shall  find  that 
a  bank  is  violating  its  charter,  or  the  pro- 
visions of  the  chapter  relating  to  banks,  he 
shall  by  an  order  direct  the  discontinuance 
of  such  illegal  practices. 

Appellant  contends  that  the  condition  al- 
leged may  have  been  of  such  a  character  that 
it  would  have  justified  a  notice  to  the  bank, 
as  provided  in  sec.  3004,  or  an  order  to  said 
bank  to  discontinue  such  Illegal  practices,  as 
is  provided  for  in  sec.  3005.  But  we  cannot 
agree  with  this  contention,  as  said  sec.  3004 
and  the  first  part  of  sec.  3005  deal  with  con- 
ditions which  the  legislature  evidently  did 
not  consider  as  reaching  insolvency. 

In  the  next  part  of  said  sec.  3005,  follow- 
ing the  above,  the  legislature  dealt  with  a 
condition  of  insolvency  and  provided  a  rem- 
edy where  the  bank  commissioner  has  reason- 
able [677]  cause  to  consider  a  bank  insolvent. 
This  part  of  said  sec.  3005,  referred  to,  is  as 
follows : 

"If  such  bank  shall  refuse  or  n^lect  to 
comply  with  such  order,  or  whenever  such 
commissioner  has  reasonable  cause  to  con- 
sider such  bank  insolvent,  he  may  immediate- 
ly apply,  in  his  official  capacity,  to  the  dis- 
trict court  of  the  county  in  which  such  bank 
has  its  principal  place  of  business,  for  the 
appointment  of  a  receiver  for  such  bank,  who, 
if  he  be  appointed,  shall  proceed  to  ad- 
minister the  assets  of  the  bank  in  accord- 
ance with  law." 

Here,  again,  in  so  far  as  the  matter  of  the 
bank  commissioner  having  reasonable  cause 
to  consider  a  bank  insolvent  is  concerned,  we 
have  to  deal  with  what  may  be  termed  an- 
other discretionary  duty  of  the  conunissioner, 
and  the  general  rules  as  hereinbefore  dis- 
cussed would  apply.  We  must,  therefore,  in 
considering  this  question,  again  go  to  the 
complaint  to  see  what  the  allegations  are  as 
to  what  condition  the  bank  commissioner 
would  have  found  if  he  had  made  an  examina- 
tion on  or  before  May  12,  1910. 

In  paragraph  9  of  the  complaint,  it  is 
alleged  as  follows: 

"That  if  said  William  G.  Cruse  had,  at 
least  once  in  each  year,  after  his  examina- 
tion of  May  12,  1909,  or  on  or  about  the  12th 
day  of  May,  1910,  when  he  had  cause  to  deem 
it  necessary  to  make  an  examination  of  the 
affairs  of  said  bank,  as  aforesaid,  visited  said 
bank   and  made  a  complete  report  and  ex- 
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amination  thereof,  as  was  his  duty  so  to  do, 
as  aforesaid,  he  would  have  found  that  said 
bank  had  been,  and  was  then,  guilty  of 
violating  each  and  every  duty  and  require- 
ment prescribed  in  the  provisions  of  the 
different  sections  of  said  chapter  13,  title  4, 
and  would  have  further  found  that  the  books 
of  said  bank  had  been,  and  were  then,  falsi- 
fied in  respect  to  accounts  and  items  of  Loans 
and  Discounts,  Overdrafts,  Bonds  and  War- 
rants, due  to  and  from  Bank  and  Bank  Ac- 
counts, Cash  on  Hand,  Surplus  Funds,  Un- 
divided Profits,  Individual  Deposits,  Time 
Certificates  of  Deposit,  Accounts  of  OflScers 
and  Directors  and  their  liabilities,  so  as  to 
make  a  proper  legal  report  under  date  of 
April  27,  1910,  which  had  been  called  for  a 
short  time  prior  thereto  by  said  William 
[678]  G.  Cruse,  as  such  Bank  Commissioner, 
in  accordance  with  law,  and  said  William  6. 
Cruse,  from  an  examination  of  said  bank,  at 
said  time,  would  then  and  there  had  reason- 
able cause  to  consider  said  bank  insolvent." 

If  the  bank  was  in  fact  violating  *'each  and 
every"  provision  of  the  banking  law,  it  would 
indeed  be  a  serious  matter  and  would  call  for 
immediate  action  by  the  bank  commissionei^ ; 
and  we  must  take  it  as  true  that  this  con- 
dition of  the  bank  as  alleged  in  said  para- 
graph of  the  complaint  was  true,  because  in 
passing  upon  the  sufficiency  of  the  complaint 
such  would  be  the  rule.  And  further,  if  the 
bank,  besides  violating  "each  and  every"  pro- 
vision of  the  banking  law,  was  also  falsifying 
almost,  if  not  all,  of  the  pi'incipal  items  and 
accounts,  it  would  be  still  more  serious  and 
require  immediate  and  drastic  action  by  the 
commissioner;  and  following  these  charges, 
it  is  alleged  that  said  William  G.  Cruse  from 
an  examination  of  said  bank  at  said  time 
would  then  and  there  have  had  reasonable 
cause  to  consider  said  bank  insolvent. 

These  allegations  present  a  condition  which 
should  have  caused  him  to  consider  the  bank 
insolvent.  Such  being  the  case,  what  was  his 
duty?  It  clearly  was  to  adopt  the  only  rem- 
edy given  him  under  the  law,  and  close  the 
bank  and  apply  for  the  appointment  of  a  re- 
ceiver. And  if  he  failed  so  to  do,  then  it 
would  be  a  clear  abuse  of  his  discretion,  and 
under  such  facts  and  circxunstances  as  al- 
leged, would  amount  to  bad  faith  and  show 
a  wilful  design  not  to  perform  his  duty. 

The  argument  that  the  word  "may"  in  said 
section  3005  is  not  mandatory  and  does  hot 
mean  "must"  is  without  force  under  such 
allegations  as  are  contained  in  this  com- 
plaint. When  such  conditions  arose  under 
the  old  banking  law,  under  which  this  action 
is  brought,  in  a  bank  of  this  state,  as  alleged 
in  the  complaint  herein,  then  the  word  "may" 
should  be  construed  to  mean  "must,"  other- 
wise the  power  of  the  bank  commissioner 
would  have  been  absolute  and  there  would 


be  no  such  thing  as  an  abuse  of  discretion,  or 
of  holding  him  liable  for  bad  faith  and  cor- 
ruption. 

This  court  has  already  in  effect  held  in 
Bloniquist  v.  Bannock  County,  25  Idaho  293, 
137  Pac.  177,  that  certain  [679]  duties  of  the 
assessors  involved  the  exercise  of  their  legal 
discretion  or  individual  judgment,  but  that 
such  legal  discretion  must  be  exercised  in 
good  faith,  and  if  not,  then  an  officer  who 
fails  to  perform  his  duty  is  liable  for  such 
failure  to  faithfully  perform  his  duties.  In 
that  case  the  court  says:  "If  an  officer 
exercises  his  legal  discretion  in  good  faith 
and  without  fraud,  then  he  is  performing  his 
duty  under  the  law,  otherwise  not ;  and  if  not, 
then  he  fails  to  perform  his  duty  and  is  liable 
for  a  failure  to  faithfully  perform  liis 
duties." 

The  next  question  for  consideration  ,  is, 
whether  the  words  "at  least  once  in  each 
year"  as  used  in  sec.  3001,  Rev.  Codes,  refer 
to  a  calendar  year.  The  complaint  in  para- 
graph 8  alleges  two  breaches  of  duty  under 
sec.  3001  as  to  examination  by  the  bank  com- 
missioner: (1)  That  said  W.  G.  Cruse  did 
not,  at  least  once  in  each  year,  make  an 
examination  of  said  bank,  and  that  his  last 
examination  before  the  bank  was  closed  on 
August  31,  1910,  was  made  on  May  12,  1909; 
and  (2)  that  on  or  before  the  12th  day  of 
May,  1910,  said  Cruse  had  knowledge  of  the 
unsafe  condition  of  said  bank,  its  violation 
of  the  banking  law,  and  its  falsification  of 
the  books,  and  other  acts  of  said  bank,  as 
hereinbefore  more  particularly  set  forth. 
We  have  already  discussed  the  second  breach 
set  out  in  paragraph  8  of  the  complaint,  and 
held  that  the  facts  alleged  in  regard  thereto 
were  sufficient  to  constitute  a  breach  of  the 
duty  of  the  bank  commissioner  under  sec. 
3001,  wherein  it  is  provided  that  it  shall  be 
the  duty  of  the  bank  commissioner,  when  he 
shall  deem  it  necessary,  to  make  an  exami- 
nation of  state  banks.  From  the  conclusion 
we  there  reached,  it  follows  that  a  cause  of 
action  is  stated  in  the  complaint  regardless 
of  the  first  breach  of  duty  by  said  commis- 
sioner alleged  in  said  paragraph.  It  is,  there- 
fore, unnecessary  to  discuss  or  consider  the 
breach  of  duty  first  alleged  in  said  para- 
graph to  determine  whether  or  not  the  phrase 
"at  least  once  in  each  year"  moans  a 
calendar  year  or  once  in  twelve  months. 

There  still  remains  for  consideration  the 
question  as  to  whether  or  not  in  this  action 
it  was  necessary  that  the  damages  claimed 
should  be  first  adjudged,  against  the  bank 
commissioner.  [680]  Sec.  191,  Rev.  Codes, 
provides  that  the  bank  commissioner  shall 
execute  a  bond  with  three  conditions,  as  fol- 
lows: (1)  That  he  shall  faithfully  and  im- 
partially discharge  the  duties  of  his  office; 
(2)   pay  over  to  the  persons  entitled  by  law 
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to  receive  it  all  money  coming  into  his  hands 
bj  virtue  of  his  office;  and  (3)  conditioned 
further  for  the  payment  of  all  damages  and 
costs  that  may  be  adjudged  against  him  un- 
der the  provisions  of  title  2,  chap.  13  of  the 
Political  Code,  and  under  title  4,  chap.  13 
of  the  Civil  Code. 

The  legislature  intended  by  the  enactment 
of  said  sec.  191  to  require  a  bond  covering  the 
faithful  and  impartial  discharge  of  the  duties 
of  said  office  as  a  distinct  subject  matter  or 
condition  of  the  bond;  and  it  next  intended 
to  require  the  bond  to  cover  the  paying  over 
of  all  moneys  coming  into  the  hands  of  the 
commissioner,  as  a  second  distinct  subject 
matter  or  condition;  and,  lastly,  liaving  in 
mind  that  in  sec.  3005,  Rev.  Codes,  it  had 
provided  that  where  the  commissioner  had 
proceeded  maliciously  or  without  reasonable 
cause  in  closing  a  bank  and  having  a  receiver 
appointed,  he  was  liable  to  such  bank  on  his 
official  bond  for  any  damages,  expenses  and 
costs  resulting  therefrom.  The  legislature 
further  intended  to  require  a  bond  covering 
such  damages  and  costs  specifically  mentioned 
in  said  section  3005,  or  in  any  other  section 
of  said  chapter,  and  did  not  intend  anyone  in- 
jured or  aggrieved  by  the  failure  of  the  com- 
missioner to  faithfully  perform  his  duties,  to 
first  proceed  and  have  his  damages  adjudged 
against  the  hank  commissioner  before  he 
could  bring  suit  against  the  sureties  on  said 
bond.  Said  three  conditions  required  are 
separate  and  distinct.  The  first  words  "and 
conditioned  further*'  imply  that  it  is  an  ad- 
ditional condition  to  the  two  former  con- 
ditions. 

We  do  not  in  this  decision,  in  passing 
upon  said  third  condition,  hold  that  even  in 
a  cause  brought  thereunder,  that  the  injured 
party  would  be  required  to  have  his  dam- 
age first  adjudged  against  the  bank  commis- 
sioner before  proceeding  against  his  sureties. 
We  reserve  a  decision  on  this  question  until 
it  is  properly  before  us.  Under  the  bond  in 
question,  the  principal  and  surety  are  jointly 
and  severally  liable,  and  [681]  an  action  on 
said  bond  might  be  brought  jointly  against 
said  bank  commissioner  and  his  sureties,  or 
might  have  been  brought  against  either  of 
them  severally. 

We  do  not  consider  that  the  other  questions 
presented  in  the  brief  of  amici  curiae,  not 
raised  by  appellant  and  not  dealing  with  the 
sufHciency  of  the  complaint,  are  properly  be- 
fore us,  and  we  will,  therefore,  not  pass  upon 
tliese  questions  further  than  to  state  that 
from  our  examination  of  the  same,  the  points 
are  not  well  taken  when  applied  to  this  case. 

The  judgment  of  the  court  below  must 
therefore  be  affirmed,  and  it  is  so  ordered, 
with  costs  in  favor  of  respondent. 

Budge,  J.,  and  Guheen,  District  Judge, 
concur. 


On  Petition  for  Rehearing. 
(February  4,  1915.) 

GuHEEN,  J. — A  petition  for  rehearing  has 
been  filed  by  counsel  for  the  appellant  in  the 
above-entitled  action. 

The  court,  after  carefully  considering  the 
same,  finds  that  all  of  the  material  questions 
discussed  by  the  learned  counsel  for  the  ap- 
pellant in  his  petition  for  rehearing  were 
fully  covered  in  the  briefs  and  oral  argu- 
ments upon  the  original  hearing  of  said 
cause,  and  upon  a  re-examination  of  the  en- 
tire record,  we  are  fully  satisfied  that  we 
understood  the  facts  and  applied  the  law  to 
the  particular  facts  in  this  case;  that  the 
decision  of  this  court  was  correct  and  in 
harmony  with  the  decisions  of  this  court  as 
heretofore  announced. 

The  petition  for  rehearing  is  denied. 

Budge,  J.,  concurs. 
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Examiners  of  State  Banks* 

Appointment  and  Status. 

A  state  legislature  has  the  power  to  create 
the  office  of  state  bank  examiner,  and  to  pre- 
scribe the  qualifications  and  fix  the  salary 
of  the  incumbent  thereof.  Byrd  v.  Conway. 
5  Ark.  430;  State  v.  Young,  137  La.  102,  68 
So.  241  (constitution  fixed  term  of  office  and 
directed  legislature  to  define  duties  and  fix 
compensation ) . 

Where  the  statute  fixes  the  term  of  office 
the  term  cannot  be  shortened  at  the  discretion 
of  the  governor.  State  v.  Rhame,  92  S.  C. 
455,  75  S.  E,  881,  Ann.  Cas.  1914B  519.  And 
where  the  fees  are  fixed  bv*  statute  the  ex- 
aminers  have  no  authority  to  alter  the  ratp 
of  compensation.  State  v.  Benton,  31  Neb. 
44,  47  N.  W.  477. 

A  bank  examiner  is  not  an  officer  or  agent 
of  a  bank  of  which  he  has  taken  charge. 
Scribner  State  Bank  v.  Ransom,  35, S.  D.  244. 
151  N.  W' .  1023,  wherein  it  was  held  that  the 
examiner  in  charge  of  an  insolvent  bank  Iiad 
no  authority  to  waive  protest  of  a  note  in 
dorsed  by  the  bank.  See  also  infra,  the  sub- 
division Examiners  of  National  Banks. 

Bank  commissioners,  charged  with  the  duty 
of  examining  banks,  are  not  ''district,  county, 
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municipal,  or  township  officers."    Kilburn  v. 
Law,  111  Cal.  237,  43  Pac.  615. 

Powiais. 

The  powers  of  the  bank  examiners  are 
statutory.  State  v.  Union  Bank,  4  Rob. 
(La.)  499;  CJom.  v.  Farmers',  etc.  Bank,  21 
Pick.  (Mass.)  542,  32  Am.  Dec.  290.  And  it 
has  been  held  that  a  public  examiner  has  no 
authority  outside  of  that  conferred  upon  him 
by  the  statute  law.  Scribner  State  Bank  v. 
Ransom,  35  S.  D.  244,  161  N.  W.  1023. 

Where  the  constitution  does  not  permit  a 
delegation  of  legislative  power,  the  authority 
conferred  on  the  public  bank  examiner  to 
make  rules  cannot  exceed  the  making  of 
reasonable  administrative  rules.  State  v. 
Struble,  19  S.  D.  646,  104  N.  W.  465;  St. 
Charles  State  Bank  v.  Wingiield  (S.  D.)  155 
N.  W.  776.  In  the  case  last  cited,  the  court 
said:  "We  are  clearly  of  the  view  that  an 
order  of  the  public  examiner  which  directly 
declares  that  bank  reserves  in  whole  or  in 
part  shall  be  kept  within  the  state,  and 
designates  certain  cities  as  'reserve  cities,* 
and  confers  special  rights,  privileges,  and 
immunities  upon  banks  within  those  cities 
does  involve  an  exercise  of  legislative  power 
and  discretion  which  cannot  be  delegated. 
Further  than  this  we  find  it  unnecessary  to 
go.  In  holding  this  particular  rule  promul- 
gated by  the  public  examiner  to  be  void,  we 
are  not  to  be  understood  as  denying  the  pub- 
lic examiner  full  authority  to  adopt  and 
promulgate  any  rule  or  regulation  necessary 
or  proper  in  the  discharge  of  particular  ad- 
ministrative duties  imposed  by  the  statute. 
In  all  such  matters  he  may  properly  exer- 
cise reasonable  discretion  in  the  adoption  of 
administrative  rules  within  the  purview  of 
the  particular  provision  of  tlie  statute  which 
imposes  the  duty.  By  way  of  illustration, 
the  statute  imposes  upon  the  public  examiner 
the  duty  and  authority  to  approve  banks  as 
reserve  depositaries.  In  the  discharge  of 
this  duty  he  may  adopt  any  reasonable  rule 
as  to  the  method  of  procedure,  or  the  show- 
ing required,  upon  which  such  approval  will 
be  given."  And  in  State  v.  Struble,  19  S.  D, 
646,  104  N.  W..  465,  wherein  the  validity  of 
a  statute  allowing  the  public  examiner  to 
prescribe  the  form  of  reports  was  upheld,  the 
court  said:  "Resources  and  liabilities  are  the 
material  substance  concerning  which  the  pub- 
lic examiner  is  authorized  to  Inquire,  and  it 
would  defeat  the  purpose  of  the  statute  to 
anticipate  the  method  of  detecting  mis- 
management or  limit  the  investigation  by 
prescribing  the  form  of  a  report  to  be  uni- 
versally employed." 

A  statute  charging  the  superintendent  of 
banks  with  the  duty  of  investigating  the  con- 
dition of  certain  banks  for  the  purpose  of 


deciding  \vhether  it  is  his  duty  to  take  pos- 
session has  been  held  not  to  authorize  the 
superintendent,  after  taking  possession,  to 
conduct  an  investigation  for  the  purpose  of 
determining  the  cause  of  the  bank's  failure. 
In  re  Union  Bank,  204  N.  Y.  313,  97  N.  E. 
737,  reversing  147  App.  Div.  593,  133  N.  Y. 
S.  62,  wherein  the  court  said:  **Either  in 
person,  or  through  competent  examiners,  the 
superintendent  shall  visit  such  banks  at  least 
tw^ice  a  year  and  'on  every  such  examination 
inquiry  shall  be  made  as  to  the  condition  and 
resources  of  the  corporation,  the  mode  of 
conducting  and  managing  its  affairs,  the 
action  of  its  directors,  the  investment  of  its 
fimds,  the  safety  and  prudence  of  its  manage- 
ment, the  security  afforded  to  those  by  whom 
its  engagements  are  held,  and  whether  tlie  re- 
quirements of  its  charter  and  of  law  have 
been  complied  with  in  the  administration  of 
its  affairs,  and  as  to  such  other  matters  as 
the  superintendent  may  prescribe.*  These 
directions  of  section  eight  very  plainly  relate 
to  the  periodical  examinations  whicli  the 
superintendent  or  his  examiners  are  required 
to  make  at  least  twice  in  each  year;  and  it  is 
interesting  to  note  that  the  language  of  this 
section  has  been  very  closely  followed  in  the 
affidavits  used  on  behalf  of  the  superintend- 
ent to  maintain  his  right  to  the  examination 
now  in  progress.  We  are  at  a  loss  to  know 
in  what  portion  of  the  above  quoted  part  of 
this  section  there  is  to  be  found  any  au- 
thority for  any  examinations  except  such  as 
are  made  periodically  for  the  purpose  of 
enabling  the  superintendent  to  determine 
whether  a  going  bank  is  properly  conducting 
its  business,  safely  investing  its  funds, 
prudently  managing  its  affairs,  adequately 
securing  those  by  whom  its  engagements  are 
held  and  in  every  other  way  complying  with 
the  provisions  of  its  charter  and  of  law. 
Every  sentence  of  that  part  of  the  section 
plainly  negatives  the  idea  that  the  superin- 
tendent of  banks  may  first  take  posse8*«ion  of 
a  bank  and  then  proceed  to  hold  a  public 
investigation.*' 

In  Oklahoma  it  has  been  held  that  the 
stat-e  examiner  is  authorized  to  examine  the 
records  of  the  bank  commissioner  as  to  the 
collection  and  disbursement  of  the  depositors* 
guaranty  fund  and  of  the  assets  of  insolvent 
banks,  and  is  further  authorized,  in  order  to 
verify  the  records,  to  examine  the  books  and 
papers  of  an  insolvent  bank  while  it  is  in 
the  custody  of  the  bank  commissioner.  State 
V.  Cockrell,  27  Okla.  630,  112  Pac.  1000. 

Liability. 

In  at  least  one  jurisdiction  the  rule  is 
established  that  the  bank  examiner  is  invest- 
ed with  discretion  while  he  is  making  his  in- 
vestigation  and  up  to  the  point  where  he 
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becomee  satisfied  that  the  bank  has  unlaw- 
fully refused  to  pay  its  depositors  or  has  be- 
come insolveni,  but  at  this  point  his  dis- 
cretion ends  and  it  becomes  his  mandatory 
duty  to  close  the  bank,  a  duty  the  failure  to 
perform  which  renders  him  and  the  surety 
on  his  official  bond  liable  to  depositors  who 
lose  their  money  as  a  direct  result  thereof. 
State  V.  Title  Guaranty,  etc.  Co.  27  Idaho 
752,  152  Pac.  189.  And  see  the  reported  case. 
In  State  v.  Title  Guaranty,  etc.  Co.  supra, 
the  court  said:  "Instructions  V.  and  VI. 
contain  such  a  clear  statement  of  the  law 
relative  to  the  duty  of  a  bank  commissioner 
in  cases  of  this  kind  that  they  will  be  here 
quoted:  *V.  Whenever  a  statute  imposes 
certain  duties  upon  an  executive  officer  like 
a  bank  commissioner,  and  directs  that  he 
shall  use  his  discretion  in  passing  upon  cer- 
tain matters,  he  is  not  liable  for  a  mere  mis- 
take in  judgment  or  opinion  committed  by 
him  in  exercising  such  discretion.  Accord- 
ingly, if  the  bank  commissioner  in  the  exer- 
cise of  his  discretion  shall  merely  make  a 
mistake  in  passing  judgment  upon  the  ques- 
tion of  whether  or  not  the  capital  of  a  bank 
was  impaired  and  reduced  below  the  amount 
required  by  law,  or  upon  the  question  as  to 
whether  or  not  the  bank  had  unlawfully  re- 
fused to  pay  a  depositor  in  accordance  with 
the  terms  of  his  deposit,  or  upon  the  ques- 
tion as  to  whether  said  bank  had  become  in- 
solvent, such  bank  commissioner  would  not 
be  liable  for  such  mistake  in  judgment,  no 
matter  what  might  be  the  consequences. 
VI.  However,  if  upon  exercising  his  dis- 
cretion and  using  his  own  .judgment,  the  bank 
commissioner  of  the  state  becomes  satisfied  in 
his  own  mind  that  any  bank  or  trust  com- 
pany has  unlawfully  refused  to  pay  its  de- 
positors in  accordance  with  the  terms  of 
their  deposits,  or  that  such  bank  has  become 
insolvent,  it  becomes  his  duty  to  forthwith 
take  possession  of  the  books,  records  and  as- 
sets of  every  description  of  such  bank  and 
hold  the  same,  and  to  collect  all  debts,  dues 
and  claims  and  sell  or  compound  all  doubtful 
debts  and  to  sell  all  real  and  personal  prop- 
erty on  such  terms  as  the  court  of  said  ju- 
dicial district  shall  direct.'  Where  a  statute 
imposes  a  duty  upon  one  for  the  protection 
and  benefit  of  others  and  does  not  invest  him 
with  discretionary  power  in  the  matter,  if 
he  neglects  to  perform  the  duty  he  is  liable 
to  those  for  whose  protection  the  statute  was 
enacted  for  any  damage  resulting  proximate- 
ly from  his  neglect,  whether  he  be  actuated 
by  malice,  a  corrupt  motive  or  otherwise." 

An  action  on  the  bond  of  an  examiner  is 
not  prematurely  brought,  although  it  may 
appear  that  there  probably  will  be  additional 
funds  distributed  to  the  creditors  of  the  bank 
when  its  assets  can  be  collected;  for  when  the 
additional  funds  are  realized*  the  surety,  on 


payment  of  the  judgment,  can  be  subrogated 
to  the  rights  of  the  plaintifTs.  State  v.  Title 
Guaranty,  etc.  Co.  27  Idaho  752,  152  Pac. 
189. 

It  has  been  held  that  an  examiner  acting 
within  the  scope  of  his  authority  is  not 
liable  for  damages  resulting  from  his  action 
in  closing  a  bank,  although  his  action  may 
have  been  prompted  by  improper  motives. 
Sanders  Stat«  Bank  v.  Hawkins  (Tex.)  142 
S.  W.  84,  wherein  the  court  said:  **The 
solvency  of  a  bank  whose  only  resources  are 
its  capital  stock,  a  large  portion  or  all  of 
which  has  been  loaned  to  private  parties, 
and  the  remainder  invested  in  other  prop- 
erty, and  the  propriety  of  its  further  con- 
tinuance in  business,  in  view  of  the  methods 
pursued  by  its  officers,  may  be  questions 
about  which  different  minds  might  reach 
different  conclusions.  When  an  emergency 
arises  in  which  the  determination  of  those 
questions  becomes  essential  to  the  perform- 
ance of  a  public  duty,  they  must  of  necessity 
be  referred  to  some  official  or  tribunal  whose 
judgment  shall  be  decisive.  The  legislature, 
apparently  recognizing  the  difficulty  of  pro- 
viding in  detail  for  all  the  contingencies 
which  might  arise  in  the  conduct  of  the 
business  of  state  banks  and  trust  companies 
that  would  be  calculated  to  jeopardize  the 
safety  and  security  of  creditors  and  de- 
positors, bbth  present  and  prospective,  saw 
fit  to  lodge  that  power  or  discretion  with  the 
superintendent  of  banking.  When  this  of- 
ficer in  person  examined  a  bank,  it  was  his 
duty  to  the  public  to  suspend  its  business 
and  close  its  doors  if,  in  his  opinion,  the  bank 
was  insolvent,  or  the  conduct  of  the  business 
was  such  that  its  continuance  would  jeopard- 
ize the  safety  and  security  of  creditors  and 
depositors.  Again,  when  an  examiner,  after 
having  made  an  examination,  made  a  report 
to  the  superintendent  which  revealed  such 
conditions,  and  recommended  the  closing  of 
the  bank,  the  law  made  it  the  duty  of  tho 
superintendent,  if  he  approved  the  report,  to 
order  the  business  suspended  and  the  bank 
closed.  Such  a  provision  of  the  law  clothed 
the  superint'Cndent  with  judicial  functions 
When  such  a  report  was  made,  clearly  he  had 
the  power  to  direct  the  closing  of  the  bank  or 
not,  as  his  judgment  might  dictate:  or,  even 
without  such  a  report,  he  had  the  right  to  in 
person  enter  upon  the  inquiry  into  the 
bank's  condition,  and  determine  for  himself 
whether  or  not  it  was  solvent,  or  if  its  busi- 
ness was  being  properly  conducted.  And  if 
he  determined  either  of  these  questions 
against  the  bank,  it  was  his  duty  to  close 
its  doors  and  suspend  its  business.  The 
existence  of  a  power  is  one  thing;  the  pro- 
priety of  its  exercise  under  given  condition^^ 
is  another.  Clearly,  if  he  had  the  right  to 
determine  the  propriety  of  closing  the  doors, 


222 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


he  also  had  the  power  to  carry  his  judgment 
into  effect.  It  would  be  useless  to  clothe  an 
officer  with  powers  to  judicially  determine  a 
question,  and  provide  no  means  for  enforcing 
his  judgment.  If  he  closed  the  bank  at  a 
time  when  it  was  not  insolvent,  and  when  its 
business  was  in  all  things  being  properly  con- 
ducted, his  action  would  be  simply  errone- 
ous, and  not  in  excess  of  his  actual  au- 
thority." 

Under  the  South  Carolina  statute,  a  bank 
examiner  although  neglectful  of  duty,  is  not 
subject  to  removal  from  office  by  the  Governor,. 
State  v.  Rhame,  92  S.  C.  455,  75  S.  E.  881, 
Ann.  Cas.  1914B  519,  wherein  tlie  court  said: 
"The  General  Assembly  in  creating  the  office 
of  State  Bank  Examiner  might  have  pro- 
vided that  the  term  should  be  four  years 
subject  to  be  shortened  by  removal  by  the 
Governor  or  on  the  happening  of  any  other 
contingency.  But  it  did  not  see  fit  to  do  so. 
The  wisdom  of  legislative  action  is  without 
the  sphere  of  judicial  inquiry.  It  may  be 
that  fixing  the  term  of  the  office  of  State 
Bank  Examiner  rigidly  at  four  years  in  the 
last  statute,  when  by  the  earlier  statute  it 
had  been  fixed  at  two  years  subject  to  be 
shortened  by  removal*  was  an  oversight;  or 
it  may  be  the  change  was  due  to  an  intention 
to  make  an  officer,  clotlied  with  so  much  dis- 
cretion and  power  and  charged  with  such, 
great  responsibility  in  safeguarding,  by  .his 
supervision,  enormous  public  and  private 
interests,  eutirely  independent  of  any  outside 
influence  and  removable  only  by  a  civil 
action  under  the  Code  of  Procedure.  These 
questions  are  not  for  us.  The  Court  can 
only  declare  that  under  the  law  as  it  exists 
the  State  bank  examiner  is  not  subject  to 
removal  at  the  discretion  of  the  Grovernor." 

For  neglect  of  duty  in  not  ascertaining  the 
insolvency  of  a  bank,  bank  commissioners  are 
not  liable  to  prosecution  under  a  criminal 
statute  applying  to  ''district,  county,  mu- 
nicipal, or  township  officers."  Kilbum  v. 
Law,  111  Cal.  237,  43  Pac.  615. 

Examiners  of  National  Batiks. 

Congress  has  made  provision  for  the  ex- 
amination of  national  banks;  and  it  is  not 
competent  for  state  legislatures  to  interfere, 
whether  with  hostile  or  friendly  intentions, 
with  such  banks  or  their  officers  in  the 
exercise  of  the  powers  bestowed  upon  them 
by  the  Federal  government.  Easton  v.  Iowa, 
188  U.  S.  220,  23  S.  Ct.  288,  47  U.  S.  (L.  ed.) 
452. 

The  following  provisions  of  the  Federal 
Reserve  Act  govern  examiners  of  national 
banks:  "Sec.  21.  Bank  examinations.  Sec- 
tion fifty- two  hundred  and  forty,  United 
States  Revised  Statutes,  is  amended  to  read 


as  follows:  The  Comptroller  of  the  Cur- 
rency, with  the  approval  of  the  Secretary  of 
the  Treasury,  shall  appoint  examiners  who 
shall  examine  every  member  bank  at  least 
twice  in  each  calendar  year  and  oftener  if  con- 
sidered necessary:  Provided,  however.  That 
the  Federal  Reserve  Board  may  authorize  ex- 
amination by  the  State  authorities  to  be  ac- 
cepted in  the  case  of  Stat«  banks  and  trust 
companies  and  may  at  any  time  direct  the 
holding  of  a  special  e:^'aminatlon  of  state 
banks  or  trust  companies  that  are  stock- 
holders in  any  Federal  reserve  bank.  The 
examiner  making  the  examination  of  any 
national  bank,  or  of  any  other  member  bank, 
shall  have  power  to  make  a  thorough  exam- 
ination of  all  the  affairs  of  the  bank  and  in 
doing  so  he  tfhall  have  power  to  administer 
oaths  and  to  examine  any  of  the  officers  and 
agents  thereof  under  oath  and  shall  make 
a  full  and  detailed  report  of  the  condition 
of  said  bank  to  the  Comptroller  of  the  Cur- 
rency. The  Federal  .  Reserve  Board,  upon 
the  recommendation  of  the  Comptroller  of 
the  Currency,  shall  -fix  the  salaries  of  all 
bank  examiners  and  make  report  thereof  to 
Congress.  The  expense  of  the  examinations 
herein  provided  for  shall  be  assessed  by  the 
Comptroller  of  the  Currency  upon  the  banks 
examined  in  proportion  to  assets  or  resources 
held  by  the  banks  upon  the  dates  of  exam- 
ination of  the  various  banks.  In  addition  to 
the  examinations  made  and  conducted  by  the 
Comptroller  of  the  Currency,  every  Federal 
reserve  bank  may,  with  the  approval  of  the 
Federal  reserve  agent  or  the  Federal  Reserve 
Board,  provide  for  special  examination  of 
member  banks  within  its>  district.  The  ex- 
pense of  such  examinations  shall  be  borne  by 
the  bank  examined.  Such  examinations  shall 
be  so  conducted  as  to  inform  the  Federal  re- 
serve bank  of  the  condition  of  its  member 
banks  and  of  the  lines  of  credit  which  are 
being  extended  by  them.  Every  Federal  re- 
serve bank  shall  at  all  times  furnish  to  the 
Federal  Reserve  Board  such  information  aa 
may  be  demanded  concerning  the  condition 
of  any  member  bank  within  the  district  of 
the  said  Federal  reserve  bank.  No  bank  shall 
Ije  subject  to  any  visitatorial  powers  other 
than  such  as  are  authorized  by  law,  or  vested 
in  the  courts  of  justice  or  such  as  shall  be 
or  shall  have  been  exercised  or  directed  by 
Congress,  or  by  either  House  thereof  or  by 
any  committee  of  Congress  or  of  either  House 
duly  authorized.  Tlie  Federal  Reserve  Board 
shall,  at  least  once  each  year,  order  an  ex- 
amination of  each  Federal  reserve  bank,  and 
upon  joint  application  of  ten  member  banks 
the  Federal  Reserve  Board  shall  order  a  .spc^* 
cial  examination  and  report  of  the  condition 
of  any  Federal  reserve  bank.  Sec.  22.  Xo  mem- 
ber bank  or  any  officer,  director,  or  employee 
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thereof  Bhall  hereafter  make  any  loan  or 
grant  any  gratuity  to  any  bank  examiner. 
Any  bank  officer,  director,  or  employee  violat- 
ing this  provision  shall  be  deemed  guilty  of 
a  misdemeanor  and  shall  be  imprisoned  not 
exceeding  one  year  or  fined  not  more  than 
$5,000,  or  both;  and  may  be  iind  a  further 
sum  equal  to  the  money  so  loaned  or  gratui- 
ty given.  Any  examiner  accepting  a  loan  or 
gratuity  from  any  bank  examined  by  him  or 
from  an  officer,  director,  or  employee  thereof 
shnll  be  deemed  guilty  of  a  misdemeanor  and 
shall  be  imprisoned  not  exceeding  one  year 
or  fined  not  more  than  $5,000,  or  both;  and 
may  be  fined  a  further  sum  eqaal  to  the 
money  so  loaned  or  gratuity  given;  and  shall 
forever  thereafter  be  disqualified  from  holding 
office  as  a  national-bank  examiner.  No  na- 
tional bank  examiner  shall  perform  any 
other  service  for  compensation  while  holding 
such  office  for  any  bank  or  officer,  director, 
or  employee  thereof.  Other  than  the  usual 
salary  or  director's  fee  paid  to  any  officer, 
director,  or  employee  of  a  member  bank  and' 
other  than  a  reasonable'  fee  paid  by  said  bank 
to  such  officer,  director,  or  employee  for  serV-  ' 
ices  rendered  to  such  bank,  no  officer  director, 
employee,  or  attorney  of  a  member  bank  shall 
be  a  beneficiary  of  or  receive,  directly  or  in- 
directly, any  fee,  commission,  gift,  or  other 
consideration  for  or  in  connection  with  any 
transaction  or  business  of  the  bank.  No  ex- 
aminer, public  or  private,  shall  disclose  the 
names  of  borrowers  or  the  collateral  for 
loans  of  a  member  bank  to  other  than  the 
proper  officers  of  such  bank  without  first  hav- 
ing obtained  the  express  permission  in  writ- 
ing: from  the  Comptroller  of  the  Gurtency,  or  ' 
from  the  board  of  directors  of  such  bank, 
except  when  ordered  to  do  so  by  a  court  of 
competent  jurisdiction,  or  by  direction  of  the 
Congress  of  the  United  States,  or  of  either 
Hou8e  thereof,  or  any  committee  of  Congress 
or  of  either  House  duly  authorized.  Any  per- 
M>n  violating  any  provision  of  this  section 
shall  be  punished  by  a  fine  of  not  exceeding 
$0,000  or  by  imprisonment  not  exceeding  one 
year,  or  both."  (Act  Dec.  23,  1913,  §§  21,  22; 
Fed.  St.  Ann.  1914  Supp.  pp.  281-2.)  An 
earlier  act  referring  to  the  provisions  for 
which  the  foregoing  act  was  substituted  pro- 
Tided  that  ''No  association  shall  be  subject 
to  any  visitorial  powers  other  than  such  as 
are  authorized  by  this  Title,  or  are  vested 
in  the  courts  of  justice."  (Rev.  St.  U.  S.  § 
5241,  5  Fed.  St.  Ann.  p.  188.) 

A  national  bank  examiner  is  not  an  officer 
or  agent  of  the  bank,  and  cannot  bind  th^ 
bank  by  any  act  in  its  behalf.  Witters  v. 
Sowles,  32  Fed.  762;  Tecumseh  Nat.  Bank 
V.  Chamberlain  Banking  House,  63  Neb.  163, 
88  X.  W.  186,  67  L.R.A.  811.  Tims,  in  the 
case  last  cited,  the  coitft  said:  "It  was  out- 
side of  the  duties  of  the  examiner,  and  out^ 
side  of  the  authority  conferred  upon   him. 


to  negotiate  for  the  replenishing  of  the  as- 
sets of  the  bank  ...  in  regard  to  these 
negotiations,  the  comptroller,  through  the 
examiner,  acted  rather  as  a  disinterested  ar- 
bitrator between  the  officers  of  the  bank, 
who  were  desirous  of  opening  its  doors,  and 
the  creditors  of  the  bank,  for  the  protection 
of  whose  interests  he  had  intervened,  than  as 
the  agent  of  either  party.  Any  information 
that  he  might  give  to  either  party  interest- 
ed would  be  entirely  voluntary  on  his  part. 
When  the  friends  of  Mrs.  Chamberlain  went 
to  the  examiner  for  information  they  did  so 
at  their  own  risk,  and  cannot  hold  the  bank 
responsible  for  his  statements.  It  is  very 
clear  that  Mr.  Griffith  was  not  the  agent  of 
the  bank  in  the  transaction  in  question.  *He 
had  no  authority,  aa  such  (examiner),  to  act 
for  the  bank  in  any  manner,  and  could  not 
bind  it  by  any  act  done  or  undertaken  in  its 
behalf.  He  represented  a  department  of  the 
government  which  supervises  and  controls 
the  banks  as  to  whether  in  certain  cases  they 
shall  do  business  at  all  or  not;  but  it  does 
none  for  them,  other  than  to  wind,  up  their 
affairs  for  their  creditors.  The  examiner 
makea  report  to  that  department  to  furnish 
a  basis  for  action  with  reference  to  the  con- 
tinuance of  the  banks  in  business.  His  re- 
ports might  b6  favorable  or  otherwise,  as  any 
advice  he  should  give  might  be  followed.  He 
doubtless  acted  for  the  best  interests  of  the 
creditors  of  the  bank  in  giving  this  advice, 
but  what  was  .done  in  following  it  had  no 
more  effect  than  aa  if  it  had  been  done  with- 
out it.*" 

In  Cox  V.  Montague,  78  Fe<H.  845,  24  C,  C. 
A.  364,  appeal  dismissed  18  S.  Ct.  944,  42 
U.  S.  (L.  ed.)  1213,  wherein  it  appeared 
that  a  national  bank  examiner  wrote  to  a 
stockholder  in  a  bank  requesting  information 
concerning  the  bank  president,  and  the  stock- 
holder answered,  volunteering  in  addition 
that  he  had  become  alarmed  and  disposed  of 
his  stock,  it  was  held  that  the  letter  to  the 
examiner  was  not  privileged,  but  was  admis- 
sible in  evidence  against  the  stockholder  to 
prove  the  motive  of  his  transfer. 


BENNETT 

V. 

KAX.AMAZOO  CIRCUIT  JUDGE. 

Michigan  Supreme  Court — December  18, 

1914. 

183  Mich.  200;   130  N.  W,   141. 

(}Tand    Jiiry   •*-   Striking    Report    from 
Records  —  Procedure. 

A  prosecuting  attorney  may  move  the. cir- 
cuit  court   to  expunge   from   its   records   a 
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report  of  a  grand  jury  assailing  his  official 
conduct  without  serving  notice  of  motion  on 
any  member  of  the  grand  jury. 

Same. 

A  prosecuting  attorney,  seeking  an  order  of 
the  circuit  court  expunging  from  its  records  a 
leport  of  a  grand  jury  assailing  his  official 
conduct,  should,  before  applying  to  the  Su- 
preme Court  for  relief  by  mandamus,  obtain 
from  the  circuit  court  a  decision  on  his  appli- 
cation to  strike  out  the  report. 

Po^vera  of  Grand  Jury  —  Report  Criti- 
oisins  Public  Officer. 

Under  Comp.  Laws  1897,  §§  1395,  11443, 
authorizing  a  grand  jury  to  make  reports  or 
presentments  relating  to  trespass  on  public 
lands  and  violations  of  election  laws,  and 
sections  11891,  11893,  providing  how  indict- 
ments shall  be  found,  without  providing  for 
the  filing  of  a  report  or  presentment  reflecting 
on  the  conduct  of  public  officials,  a  grand 
jury  has  no  right  to  file  a  report  reflecting 
on  the  official  conduct  of  the  prosecuting  at- 
torney, unless  followed  by  an  "indictment," 
which  is  a  written  accusation  that  one  ot 
more  persons  have  committed  a  crime,  pre- 
sented on  oath  by  a  grand  jury;  for  a  "pre- 
sentment," as  distinguished  from  an  "indict- 
ment," is  a  notice  taken  by  a  grand  jury  of 
any  offense  from  its  own  knowledge  or  obser- 
vation without  a  bill  of  indictment  laid  before 
it  at  the  suit  of  the  commonwealth,  and  is 
generally  regarded  in  the  light  of  instructions 
on  which  an  indictment  must  be  found. 

[See  note  at  end  of  this  case.]' 

Original  action  for  mandamus.  Milo  O. 
Bennett,  relator,  and  Kalamazoo  Circuit 
Judge,  respondent.  The  facts  are  stated  in 
the  opinion.    Writ  granted. 

Aft7o  0.  Bennelt,  in  pro  per. 
Alfred  »/.  Mills  for  respondent. 

[201]  Brooke,  J. — Relator  asks  for  man- 
damus to  compel  the  respondent  to  make  an 
order  striking  from  the  files  of  the  circuit 
court  of  Kalamazoo  county  a  certain  report 
presented  to  the  said  court  by  a  grand  jury. 
The  report  in  question  follows: 


"State  of  Michigan. 

"To  the  Circuit  Court  for  the  County  of 
K<Ua/nuizoo : 

"We,  the  members  of  the  jiruiid  jury  now 
in  session,  beg  leave  to  report,  in  addition 
to  the  reports  already  made,  that  our  in- 
vestigations have  disclosed  the  existence  of 
a  state  of  affairs  in  connection  with  the 
office  of  prosecuting  attorney  for  this  county 
which  we  deem  it  our  dutv  to  call  to  the 
attention  of  the  court. 

"1.  The  evidence  disclosed  that  the  prose- 
cuting attorney  of  this  county  haa  violated 
the  laws  of  the  State  by  drawing  from  the 
treasury    of   the    county   the   sum   of   $245, 


claiming  that  amount  as  fees  for  services 
rendered  in  certain  divorce  cases,  to  which  we 
believe  he  is  not  legally  entitled.  Act  No. 
686  of  the  Local  Acts  of  the  State  of  Michi- 
gan for  the  year  1907  provides  that  the  salary 
of  the  prosecuting  attorney  for  the  county 
of  Kalamazoo  shall  be  fixed  by  the  board  of 
supervisors,  and  that  such  compensation 
shall  be  in  full  for  all  services  that  may  be 
rendered  for  which  the  county  may  be  liable, 
and  in  lieu  of  all  fees  which  are  fixed  by  law. 

"2.  That  he  was  advised,  as  the  evidence 
shows,  before  drawing  said  amount  that  he 
was  not  entitled  thereto;  notwithstanding 
which  he  drew  the  same  from  the  treasury  of 
the  county  and  retains  the  amount  so  drawn, 
and  has  neglected  and  refused,  and  still 
neglects  and  refuses,  to  return  the  money  so 
drawn  to  the  treasurer  of  the  county. 

"3.  Our  investigation  further  shows  that  he 
has  refused  to  attend  sessions  of  the  grand 
jury,  though  [202]  often  requested  by  the 
circuit  judge  to  do  so,  thereby  subjecting  the 
county  to  a  great  expense  of  having  a  special 
prosecutor  to  perform  the  duties  for  which 
he  was  elected  and  for  which  he  is  paid  by 
the  countv. 

"4.  Without  going  into  details  our  investi- 
gations further  show  that,  from  the  time  the 
grand  jury  was  summoned,  and  since  it  has 
been  in  session,  that  the  prosecuting  attorney 
of  this  county  has,  through  the  public  press 
and  otherwise,  sought  to  cast  discredit  upon 
and  to  obstruct,  hinder,  and  delay  any  efforts 
of  the  jury  to  get  at  the  truth  or  falsity  of 
the  many  rumors  of  alleged  criminal  irr^u- 
larities  within  the  county  and  city  of  Kala- 
mazoo; that  he  furthermore  in  furtherance 
of  his  schemes  has  not  hesitated  to  apply  the 
most  vile,  profane,  obscene,  and  vulgar  epi- 
thets (too  filthy,  vile,  and  disgusting  to  be 
embodied  in  this  report),  not  only  to  the 
chief  executive  of  the  State,  the  head  of  the 
legal  department  thereof,  but  to  others  who 
have  been  engaged  in  an  honest  effort  to 
arrive  at  the  truth  of  matters  under  investiga- 
tion. 

"5.  Our  investigation  has  disclosed  in  the 
conduct  of  criminal  business  of  the  county 
that  he  is  utterly  incompetent  to  discharge 
properly  the  duties  of  the  office  to  which  he 
has  been  elected.  His  neglect  of  duty  and 
his  conduct  has  been  of  so  serious  a  nature 
that  we  feel  it  our  duty  to  bring  the  same 
to  the  attention  of  the  court  and  to  request 
that  this  report  or  a  copy  thereof  be  forward- 
ed to  the  governor  of  the  State  for  consider- 
ation and  for  such  action  as  to  him  shall 
seem  proper. 

[Signed]  "The  Grand  Jury  of  Kalamazoo 
County, 

"By  Byron  J.   Games, 
"Forum an  of  Grand  Jury." 
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The  relator  charges  that  the  averments  and 
ioDuendoes  contained  in  said  report  are  false 
and  malicions,  and  wrongfully  teiid  to  impute 
a  lack  of  integrity  on  the  part  of  petitioner. 
He  filed  a  petition  with  the  circuit  judge 
demanding  that  said  paper  be  sununarily 
stricken  and  expunged  from  the  files  and 
records  of  the  court.  Respondent's  [203]  re<' 
turn  to  the  order  to  show  cause,  issued  by 
this  court,  shows  that  in  fact  relator's  peti- 
tion filed  in  his  court  has  never  been  acted 
upon,  for  the  reason  that  no  notice  has  been 
given  by  relator  to  members  of  the  grand 
jury  making  the  report,  nor  has  any  hearing 
upon  said  petition  been  demanded  by  relator. 
Respondent,  however,  returns  that  if  he  had 
acted  upon  said  petition,  as  he  is  at  present 
advised,  he  would  have  denied  the  prayer  of 
the  same  for  the  following  reasons: 

"(a)  Because,  as  matter  of  law,  it  is  his 
judgment  that  the  said  grand  jury  had  the 
lawful  right  to  make  said  report  to  the  court 
for  the  purposes  therein  set  forth. 

''(b)  Because  in  the  judgment  of  the  re- 
spondent, said  report  was  made  to  the  court 
by  said  grand  jury  in  good  faith,  and  not 
from  malicious  or  improper  motives. 

"(c)  Because  an  ex  'parte  decision  to  strike 
said  report  from  the  files  and  proceedings  of 
the  court  would,  in  the  judgment  of  respond- 
ent, be  an  adjudication  which  might  embar- 
rass the  grand  jury  and  the  several  members 
thereof,  and  render  them,  at  least  prima  facie, 
guilty  of  libeling  relator. 

*Md)  Because  the  lawful  rights  of  the  re- 
lator, the  members  of  the  grand  jury,  the 
court,  and  the  people  of  Kalamazoo  county 
are  such,  in  the  judgment  of  respondent,  as 
to  render  it  improper  to  strike  said  report 
from  the  files  and  proceedings  of  said  grand 
jury  and  award  the  relief  prayed  by  relator 
in  and  by  his  petition  to  strike  same  from 
8aid  files. 

"(e)  Because  the  relator's  remedy,  if  any, 
in  the  premises,  is  not  by  writ  of  mandamus, 
but  by  suit,  as  against  the  grand  jurors  and 
all  who  may  have  taken  part  in  the  prepara- 
tion and  publication  of  said  report,  if  the 
matters  embraced  therein  are  false  and  un- 
true, and  if  said  report  was  not  made  by  said 
grand  jury  in  good  faith  and  without  mali- 
cious motives,  and  respondent  states  and 
avers  that  if  all  the  matters  and  things  stated, 
alleged,  and  averred  in  the  relator's  petition 
in  this  matter  are  true,  which  [204]  this  re- 
spondent does  not  concede,  he  is  not  entitled 
to  the  relief  prayed,  and  respondent  demurs 
thereto  for  that  reason." 

We  are  of  the '  opinion  that  it  was  un- 
necessary for  relator  to  serve  notice  of  his 
motion  to  strike  said  report  from  the  files 
upon   any  member  of  the  grand  jury.     The 

paper,  having  been  filed,  became  a  part  <»f  the 
Ann.  Cas.  1916E. — 15. 


records  of  the  circuit  court  for  the  county  of 
Kalamazoo  and,  as  such,  was  peculiarly  with- 
in the  custody  and  control  of  respondent. 
Touching  the  failure  of  relator  to  demand  a 
hearing  upon  said  petition,  it  is,  we  think, 
true  that  relator  should  have  secured  action, 
one  way  or  the  other  from  respondent,  upon 
his  petition  before  applying  to  this  court  for 
relief.  However,  we  are  not  inclined  to  dis- 
pose of  the  case  upon  this  technicality,  in 
view  of  respondent's  return,  and  in  view  of 
the  further  fact  that  counsel  for  respondent 
has  asked  us  to  disregard  the  technical  de- 
fense, and  dispose  of  the  question  upon  its 
merits.  We  will,  therefore,  consider  the  mat- 
ter in  this  court  as  if,  in  fact,  the  respondent 
had  refused  upon  proper  application  to  ex- 
punge the  report  from  the  records  of  the 
court. 

In  order  to  determine  the  question  in 
issue,  it  becomes  necessary  to  ascertain,  if 
possible,  what  duties  and  functions  devolve 
upon  the  grand  juries  in  this  jurisdiction. 
Blackstone,  in  his  Commentaries,  book  4,  page 
301,  defines  the  procedure  as  follows: 

'The  next  step  towards  the  punishment  of 
offenders  is  their  prosecution,  or  the  manner 
of  their  formal  accusation.  And  this  is 
either  upon  a  previous  finding  of  the  fact  by 
an  inquest  or  grand  jury;  or  without  such 
previous  finding.  The  former  way  is  either 
by  presentment  or  indictment. 

''1.  Presentment  by  indictment.  A  present- 
ment, generally  taken,  is  a  very  compr^ensive 
term;  including  not  only  presentments,  prop- 
erly so  called,  but  [205]  also  inquisitions  of 
ofiice  and  indictments  by  a  grand  jury.  A 
presentment,  properly  speaking,  is  the  notice 
taken  by  a  grand  jury  of  any  offense  from 
their  own  knowledge  or  observation,  without 
any  bill  of  indictment  laid  before  them  at  the 
suit  of  the  king;  sjb  the  presentment  of  a 
nuisance,  a  libel,  and  the  like;  upon  which 
the  officer  of  the  court  must  afterwards  frame 
an  indictment,  before  the  party  presented  can 
be  put  to  answer  it.  An  inquisition  of  office 
is  the  act  of  a  jury  summoned  by  the  proper 
officer  to  inquire  of  matters  relating  to  the 
crown,  upon  evidence  laid  before  them.  Some 
of  these  are  in  themselves  convictions,  and 
cannot  afterwards  be  traversed  or  denied; 
and  therefore  the  inquest  or  jury  ought  to 
hear  all  that  can  be  alleged  on  both  sides. 
Of  this  nature  are  all  inquisitions  of  felo  de 
se;  of  flight  in  persons  accused  of  felony; 
of  deodands,  and  the  like;  and  presentments 
of  petty  offenses  in  the  sheriff's  toum  or 
court-leet,  whereupon  the  presiding  officer 
may  set  a  fine.  Other  inquisitions  may  be 
afterwards  traversed  and  examined;  as  par- 
ticularly the  coroner's  inquisition  of  the 
death  of  a  man,  when  it  finds  any  one  guilty 
of  homicide;  for  in  such  cases  the  offender  so 
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presented  must  be  arraigned  upon  this  in- 
quisition, and  may  dispute  the  truth  of  it; 
which  brings  it  to  a  kind  of  indictment,  the 
most  usual  and  effectual  meajis  of  prosecu- 
tion, and  into  which  we  will  therefore  in- 
quire a  little  more  minutely. 

*'2.  An  indictment  is  a  written  accusation 
of  one  or  more  persons  of  a  crime  or  mis- 
demeanor, preferred  to,  and  presented  upon 
oath  by,  a  grand  jury.  To  this  end  the 
sheriff  of  every  county  is  bound  to  return 
to  every  session  of  the  peace,  and  every  com- 
mission of  oyer  and  terminer ^  and  of  general 
gaol-delivery,  twenty-four  good  and  lawful 
men  of  the  county,  some  out  of  every  hundred, 
to  inquire,  present,  do,  and  execute  all  those 
things  which,  on  the  part  of  our  lord  the 
king,  shall  then  and  there  be  commanded 
them.  They  ought  to  be  freeholders,  but  to 
what  amount  is  uncertain:  which  seems  to  be 
<xi9us  omis8%is  (omitted  cases),  and  as  proper 
to  be  supplied  by  the  legislature  as  the  quali- 
fications of  the  petit  jury,  which  were  former- 
ly equally  vague  and  uncertain,  but  are 
[206]  now  settled  by  several  acts  of  parlia- 
ment. However,  they  are  usually  gentlemen 
of  the  best  figure  in  the  county.  As  many  as 
appear  upon  this  panel  are  sworn  upon  the 
grand  jury,  to  the  amount  of  twelve  at  least, 
and  not  more  than  twenty-three;  that  twelve 
may  be  a  majority.  Which  number,  as  well 
as  the  constitution  itself,  we  find  exactly  de- 
scribed, so  early  as  the  laws  of  King  Ethelred. 
( Exeant  seniorea  duodecim  thani,  et  prwfectis 
owm  eis,  ei  juren4  super  satictutpnum  quod 
eia  in  manus  datur,  quod  nolint  uUu/m  in- 
noceniem  accuaare,  nee  aliquem  noxium  ce- 
lare.)  (Let  twelve  elder  freemen,  and  the  fore- 
man with  them,  retire  and  swear  upon  the 
holy  book  which  is  given  into  their  hands 
that  they  will  not  accuse  any  innocent  person, 
nor  screen  any  criminal.)  In  the  time  of 
King  Richard  the  First  (according  to  Hove- 
den)  the  process  of  electing  the  grand  jury 
ordained  by  that  prince,  was  as  follows:  four 
knights  were  to  be  taken  from  the  county 
at  large,  who  chose  two  more  out  of  every 
hundred;  which  two  associated  to  themselves 
ten  other  principal  freemen,  and  those  twelve 
were  to  answer  concerning  all  particulars  re- 
lating to  their  own  district.  This  number 
waij  probably  found  too  large  and  inconven- 
ient; but  the  traces  of  this  institution  still 
remain  in  that  some  of  the  jury  must  be 
summoned  out  of  every  liundred.  This  grand 
jury  are  previously  instructed  in  the  articles 
of  their  inquiry,  by  a  charge  from  the  judge 
who  presides  upon  the  bench.  They  then 
withdraw  to  sit  and  receive  indictments, 
which  are  preferred  to  them  in  the  name  of 
the  king,  but  at  tlie  suit  of  any  private 
prosecutor;  and  they  are  only  to  hear  evi- 
dence on  behalf  of  the  prosecution;  for  the 


finding  of  an  indictment  is  only  in  the  nature 
of  an  inquiry  or  accusation,  which  is  after- 
wards to  be  tried  and  determined;  and  the 
grand  jury  are  only  to  inquire,  upon  their 
oaths,  whether  there  be  sufficient  cause  to 
call  upon  the  party  to  answer  it.  A  grand 
jury,  however,  ought  to  be  thoroughly  per- 
suaded of  the  truth  of  an  indictment,  so  far 
as  their  evidence  goes;  and  not  to  rest  satis- 
fied merely  with  remote  probabilities;  a  doe- 
trine  that  might  be  applied  to  very  oppressive 
purposes." 

The  definition  of  a  "presentment"  as  dis- 
tinguished [207]  from  "indictment''  is  set  out 
in  20  Cyc.  p.  1335,  §  B-2,  as  follows: 

"A  presentment  in  its  limited  sense  is  the 
notice  taken  by  a  grand  jury  of  any  offense 
from  its  own  knowledge  or  observation  with- 
out a  bill  of  indictment  laid  before  it  at  tlu 
suit  of  the  Commonwealth.  It  is  generally 
regarded  in  the  light  of  instructions  upon 
which  an  indictment  must  be  found.  In  some 
jurisdictions  either  under  statute  or  apart 
from  statute,  grand  juries  have  the  power  to 
make  presentment  of  offenses  which  are  with- 
in their  own  knowledge  and  observation  or 
are  of  public  notoriety  and  injurious  to  the 
entire  community.  But  in  other  jurisdictions 
it  is  held  that  the  grand  jury  has  no  power 
to  present  any  person  for  a  criminal  offense 
except  by  indictment." 

It  is  said  in  Hirsh  on  Juries,  p.  209,  §  726, 
par.  2: 

"In  addition  to  bills  of  indictments  and 
specific  offenses,  the  grand  jury  have  the 
right  to  present  to  the  court  such  public 
wrongs  as  in  their  judgment  should  be 
brought  to  the  notice  of  the  court." 

In  a  charge  to  a  grand  jury  delivered  by 
Mr.  Justice  Field,  and  reported  in  2  Sawy. 
(U.  S.)  667  (Fed.  Gas.  No.  18,266),  the  fol- 
lowing definition  of  "presentment"  is  found: 

"A  presentment  differs  from  an  indictment 
in  that  it  wants  technical  form,  and  is  usually 
found  by  the  grand  jury  upon  their  own 
knowledge,  or  upcm  the  evidence  before  them, 
without  having  any  bill  from  the  public 
prosecutor.  It  is  an  informal  accusation, 
which  is  generally  regarded  in  the  light  of 
instructions  upon  which  an  indictment  can 
be  framed. 

"This  form  of  accusation  has  fallen  in  dis- 
use since  the  practice  has  prevailed — and  the 
practice  now  obtains  generally — for  the  pro8- 
ecuting  ofRcer  to  attend  the  grand  jury  and 
advise  them  in  their  investigations." 

The  identical  question  here  presented  seemn 
to  have  arisen  in  the  State  of  New  York  in 
the  case  of  Matter  of  [208]  Osborne.  08 
Misc.  .'597,  125  N.  Y.  S.  313.  There  a  grand 
jury  was  summoned  to  take  action  regarding 
the  American  Ice  Company.  The  deputy  at- 
torney general  attended  the  grand  jury  and 
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instructed  them  to  find  **no  bill,"  because  of 
lack  of  evidence.  The  grand  jury,  however, 
did  present  to  the  court  a  report  assailing  the 
conduct  and  integrity  of  the  deputy  attorney 
general.  This  is  a  late  case,  being  tried  in 
1910.  In  ordering  the  report  expunged  from 
the  records,  the  court  says: 

"It  han  ^become  a  custom  of  almost  in- 
variable occurrence  that  the  grand  jury,  at 
the  close  of  its  term,  makes  a  presentment  on 
some  subject  on  which,  frequently,  no  evi- 
dence has  been  heard.  This,  no  doubt,  pro- 
ceeds from  the  zeal  of  its  members  to  promote 
the  general  welfare  by  calling  attention  to 
certain  conditions  which  they  believe  should 
be  remedied.  So  long  as  they  are  confmed  to 
matters  of  general  interest,  they  are  regarded 
as  harmless,  even  thougli  a  waste  of  time  and 
effort,  and  after  the  ephemeral  notice  of  the 
day  has  passed  they  are  allowed  a  peaceful 
rest.  J-Jut  it  is  very  different  w^hen  the 
motives  and  conduct  of  the  individual  are 
impugned,  and  he  held  to  reprobation,  with- 
out an  opportunity  to  defend  or  protect  his 
name  and  reputation,  for  it  must  be  borne  in 
mind  that,  if  the  gentlemen  of  the  grand 
jury  were  to  meet  ais  an  association  of  in- 
dividuals and  give  expresii;ion  to  the  senti- 
ments contained  in  a  presentment,  little  at- 
tention would  be  paid  to  them,  and  a  healthy 
regard  for  the  responsibility  of  utterances  in- 
jurious to  the  individual  would,  in  all  proba- 
bility, restrain  exaggerated  and  unfounded 
statements.  The  mischief  arises  from  a  prev- 
alent belief  that  a  grand  jury  making  the 
conventional  presentment  speaks  with  great 
authority  and  acts  under  the  sanction  of  the 
court,  thereby  giving  to  its  deliverance  a 
solemnity  which  impresses  the  mind  of  the 
public.  Tliis  is  a  grave  error.  The  powers 
and  duties  of  a  grand  jury  are  defined  by  law. 
Xo  matter  how  respectable  or  eminent  citizens 
may  be  who  comprise  the  grand  jury,  they 
are  not  above  the  law,  and  the  people  have 
not  delegated  to  them  arbitrary  or  plenary 
powers  to  do  [209]  that,  under  an  ancient 
form,  which  they  have  not  a  legal  right  to 
do. 

'*Some  States  have  abolished  the  grand  jury 
system.  Tliis  State  yet  preserves  it,  and  it 
may  be  wise  that  it  does  so,  for  it  is  an  in- 
stitution that  has  indelibly  impressed  upon 
the  pages  of  history  a  record  for  the  protec- 
tion of  the  citizen  against  the  arrogance  and 
oppression  of  power  and  has  inspired  in  the 
hearts  of  the  lawless  and  corrupt  a  healthy 
fear  of  its  powers  and  honesty.  But  its  ac- 
tion should  be  checked  when,  from  thought- 
lessness or  misconception  ...  it  ar- 
raigns the  citizen  in  phrases  accusing  him  of 
acts  or  conduct  which  in  themselves  are  not 
criminal,  thereby  precluding  him  from  the 
right  guaranteed  by  the  Constitution  to  every 


man  to  meet  his  accusers  face  to  face  before 
a  jury  of  his  peers,  but  which  are  the  most 
insidious  and  harmful  because  they  must  re- 
main without  answer  or  denial.  Such  is  this 
case,  and  in  the  interests  of  justice  I  am 
constrained  to  protect  the  attorney  general 
and  his  deputies  from  an  injustice  by  direct- 
ing that  the  paper  presented  to  the  court  by 
the  grand  jury,  bearing  date  the  7th  day 
of  April,  1908,  and  entitled  'a  presentment,' 
be  stricken  from  and  expunged  from  the  rec- 
ords of  this  court." 

In  the  case  of  Rector  v.  Smith,  11  la.  302, 
which  was  an  action  for  libel  against  grand 
jurors  for  filing  a  report  reflecting  upon  the 
conduct  of  plaiutiff  as  county  judge,  it  was 
held  that  the  plaintiff  could  not  recover,  on 
the  ground  that  the  presentment  was  made 
without  malice  and  supposedly  in  discharge 
of  duty.  The  court,  however,  made  the  follow- 
ing comment  upon  the  duties  of  the  grand 
jury: 

"It  is  made  the  duty  of  the  grand  jury 
when  they  find  that  an  indictable  offense  has 
been  committed  within  their  county,  to  pre- 
sent the  same  by  indictment.  See  Code,  § 
2897.  By  section  2992  it  is  made  the  special 
duty  of  the  grand  jury  to  inquire  into  the 
matters  specified  in  the  four  subdivisions  of 
this  section.  It  is  under  the  provisions  of 
this  section  that  the  defendant  claims  that 
the  law  authorized  and  justified  him  in  pre- 
senting to  the  court,  as  a  grand  juror,  [210] 
the  report  in  regard  to  the  actions  of  plain- 
tiff as  county  judge.  The  grand  jury  have  no 
power,  nor  is  it  their  privilege  or  duty  to 
present  aJiy  person  for  a  criminal  offense  ex- 
cept by  indictment.  If  the  misconduct  of  an 
officer  does  not  amount  to  a  crime,  and  is  not 
of  such  magnitude  as  will  justify  the  jury  in 
finding  an  indictment,  their  powers  over  the 
offense  complained  of  are  at  an  end." 

It  would  appear  that  the  statutory  enact- 
ments relative  to  the  duties  of  grand  juries 
in  Iowa  were  without  effect  upon  the  deter- 
mination. 

In  State  v.  Darnal,  1  Humph.  (Tenn.)  290, 
it  is  said: 

'The  presentment  is  in  the  form  of  a  bill 
of  indictment,  and  is  signed  individually  by 
the  grand  jurors  who  returned  it.  In  Eng- 
land, as  we  have  had  occasion  heretofore  to 
observe,  an  offender  never  was  put  upon  trial 
upon  a  presentment,  but  on  a  return  of  a 
presentment  by  the  grand  jury,  whicli  was 
merely  an  informal  information  of  the  offense 
having  been  committed,  the  attorney  general 
prepared  a  bill  of  indictment  tliereon,  stating 
an  offense  in  legal  and  technical  form,  and, 
upon  this  the  person  charged  was  put  upon 
his  trial.  But  such  has  not  been  the  practice 
in  the  State  of  Tennessee.  Here,  when  the 
grand  jury,  or  any  one  of  their  body,  is  cog- 
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nizant  uf  an  offense,  the  practice  is  to  inform 
the  attorney  general  thereof  in  the  first  in- 
stance, who  prepares  a  bill  of  indictment 
upon  the  information,  which  is  delivered  to 
the  grand  jury  and  is  by  them  returned,  in- 
stead of  the  old  informal  presentment." 

In  the  case  of  Grand  Jury  v.  Public  Press, 
4  Brews.  (Pa.)  313,  in  speaking  of  present- 
ments, the  court  said: 

"Like  an  indictment,  however,  it  must  be 
the  act  of  the  whole  jury,  not  less  than  12 
concurring  in  it.  It  is,  in  fact,  as  much  a 
criminal  accusation  as  an  indictment,  except 
that  it  emanates  from  their  own  knowledge, 
and  not  from  the  public  accuser;  and,  except 
that  it  wants  technical  form,  it  is  regarded 
as  instructive  for  an  indictment.  That  a 
grand  jury  may  adopt  such  a  course  of  pro- 
cedure without  a  previous  [211]  preliminary 
hearing  of  the  accused  is  undoubted;  it  is 
equally  true  that  in  making  such  a  present- 
ment the  grand  jury  are  entirely  irresponsible, 
either  to  the  public  or  to  individuals  ag- 
grieved, the  law  giving  them  the  most  ab- 
solute and  unqualified  indemnity  for  such  an 
official  act." 

In  the  case  of  Jones  v.  People,  101  App. 
Div.  66,  92  N.  Y.  S.  276,  decided  in  1905,  a 
report  or  presentment  was  filed  by  the  grand 
jury  criticising  certain  officials  of  the  court. 
It  was  sought  to  have  the  same  expunged 
from  the  records.  This  relief  was  denied  by 
the  court,  but  at  page  58  of  101  App.  Div. 
92  N.  Y.  S.  277,  it  is  said: 

"I  think  that  if  under  the  guise  of  a  |)re- 
sentment  the  grand  jury  simply  accuse,  there- 
by compelling  the  accused  to  stand  mute, 
where  the  presentment  would  warrant  indict- 
ment so  that  the  accused  might  answer,  the 
presentment  may  be  expunged,  but  I  do  not 
think  that  a  presentment  as  a  report  upon 
the  exorcise  of  inquisitorial  powers  must  be 
stricken  out  if  it  incidentally  point  out  that 
this  or  that  public  official  is  responsible  for 
omissions  or  commissions,  negligence,  or  de- 
fects." 

In  this  State  there  are  but  two  matters 
upon  which  a  grand  jury  have  statutory  right 
to  make  reports  or  presentments,  i.  e.,  tres- 
pass on  public  lands,  1  Comp.  Laws,  §  1395, 
and  violation  of  the  election  laws,  §  11443 
(5  How.  Stat.  [2d  ed.]  §  14910).  3  Comp. 
Laws,  §8  11891,  11893  (5  How.  Stat.  [2d  ed.] 
^§  15062,  15004),  provide  how  indictments 
.shall  be  found,  but  contain  no  provisions  for 
the  filing  of  a  report  or  presentment  rettect- 
ing  upon  the  conduct  of  public  officials. 

An  examination  of  the  report  filed  by  the 
grand  jury  in  the  instant  case  shows  that  it 
contains  reflections  of  the  gravest  character 
upon  the  official  conduct  of  the  petitioner,  if 
it  does  not  actually  charge  him  with  the 
commission  of  a  felony. 


[212]  A  review  of  all  the  cases  cited  upon 
both  sides  of  the  question,  and  such  otiiers 
as  we  have  been  able  to  examine,  leads  ub  to 
the  conclusion  that  inherently,  apart  from 
statutory  sanction,  the  grand  jury  has  no 
right  to  file  such  a  report,  unless  it  is  followed 
by  an  indictment.  The  evils  of  the  contrary 
practice  must  be  apparent  to  all.  While  the 
proceedings  of  the  grand  jury  are  supposed 
to  be  secret,  it  is  clear  that  in  the  present 
instance  that  secrecy  was  not  inviolate,  for 
the  objectionable  report  found  its  way  into 
the  press  of  Kalamazoo  within  a  few  hours 
after  it  had  been  filed.  Whether  the  matter 
contained  in  such  report  be  true  or  false,  it 
can  make  no  difference  with  the  principle 
involved.  In  either  event  the  accused  person 
is  obliged  to  submit  to  the  odium  of  a  charge 
or  charges  based,  perhaps,  upon  insufficient 
evidence,  or  no  evidence  at  all,  without  hav- 
ing the  opportunity  to  meet  his  accusers  and 
reply  to  their  attacks.  This  situation  is  one 
which  offends  every  one's  sense  of  fair  play 
and  is  surely  not  conducive  to  the  decent 
administration  of  justice.  Upon  the  coming 
in  of  said  report,  we  are  of  the  opinion,  that 
it  was  the  duty  of  the  trial  court  to  have  re- 
fused to  accept  it,  or  file  it  with  the  records 
of  his  court.  Having  received  and  filed  it, 
upon  the  application  of  the  petitioner,  it  was 
plainly  his  duty  to  have  expunged  it  from 
the  files.     The  writ  will  issue  as  prayed. 

McAlvay,  C.  J.,  and  Kuhn,  Stone,  Bird, 
Moore,  and  Steere,  JJ.,  concurred  witli 
Brooke,  J. 

OsTBANDEB,  J. — I  concur  in  the  result.  I 
think  the  paper  in  question  was  not  a  "pre- 
sentment" by  the  grand  jury. 


NOTE. 

Power  of  Grand  Jnry  to  Report  Crime 
or  Miscondnct  Otlieriiirise  than  by  In- 
diotment  or  Presentment. 

As   a  general   rule   a  grand   jury  has  no 
power  to  report  crime  or  misconduct  other- 
wise than  by  an  indictment  or  a  presentment. 
Parsons    v.    Age-Herald    Pub.    Co.    181    Ala. 
439,  61  So.  346;  Poston  v.  Washington,  etc.  R. 
Co.    36   App.    Cas.    (D.    0.)    359;    Rector    v 
Smith,    11   la.   302;    Matter   of  Osborne,   68 
Misc.  597,  125  N.  Y.  S.  313;  In  re  Woodbury, 
155  N.  Y.  S.  851.    And  see  the  reported  case. 
See  also  McKinney  v.  U.  S.  199  Fed.  25,  117 
O.  C.  A.  403.     Compare  Rion  v.  Com.  1  Duv. 
(Ky.)  236;  Jones  v.  People,  101  App.  Div.  56, 
16  N.  Y.  Ann.  Cas.  15,  19  N.  Y.  Crim.  69, 
92  N.  Y.  S.  276,  appeal  from  order  dismissed, 
181  N.  Y,  389,  74  N.  E.  226.    Thus  in  Parsons 
V.  Age-Herald  Pub.  Co.  supra,  an  action  for 
libel,  it  was  held  that  the  part  of  the  grand 
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jury's  report  dealing  with  the  official  conduct 
of  the  plaintiff  was  no  part  of  any  "judicial 
proceeding"  within  ttie  rule  of  qualified  privi- 
lege recognized  by  the  common  law  in  respect 
to  the  publication  of  such  proceedings.  The 
court  said:  "It  is  the  duty  of  every  grand 
jury  to  investigate  any  alleged  incompetency 
or  misconduct  of  any  public  officer  in  the 
county;  and,  if  they  find  that  any  county 
officer  ought  to  be  removed  from  office  for 
any  impeachable  offense  named  in  section 
7099  of  the  code,  they  shall  so  report  to  the 
court,  'setting  forth  the  facts,  which  report 
shall  be  entered  on  the  minutes  of  the  court/ 
They  are  neither  required  nor  authorized 
by  any  statute  to  report  the  result  of  such 
investigations  when  they  fail  to  find  any  im- 
peachable fault  or  offense;  and  when  they  re- 
port and  criticise  any  misconduct,  real  or 
fancied  of  lesser  grade,  it  cannot  be  for  the 
purpose  of  invoking  any  judicial  action,  and 
is  in  fact  no  part  of  any  judicial  proceeding, 
actual  or  potential.  Of  course,  these  obser- 
vations do  not  apply  to  the  duties  specially 
enjoined  upon  the  grand  jury  by  law  to  ex- 
amine and  report  upon  the  several  public 
matters  named  in  sections  7287-7292  of  the 
code,  with  which  we  are  not  here  concerned." 
So  in  the  case  of  In  re  Woodbury,  166  N.  Y. 
S.  861,  the  court  granted  a  petition  to  have 
a  report  in  the  guise  of  a  presentment  ex- 
punged from  the  records,  Marcus,  J.,  said: 
"It  is  unnecessary,  in  my  determination  of 
this  question,  to  decide  whether  'presentment* 
and  'indictment*  are  synonymous.  Much  has 
been  learnedly  written  on  this  subject,  and 
the  weight  of  authority  still  seems  to  be  that 
the  grand  jury  have  a  right  to  make  present- 
ments, even  though  they  be  not  followed  by 
an  indictment;  but  the  courts  seem  to  be 
equally  emphatic  in  insisting  that  a  present- 
ment cannot  be  used  by  the  grand  jury  merely 
aa  a  guise  to  accuse  and  thereby  compel  a 
person  to  stand  mute,  if  the  presentment 
would  warrant  an  indictment  so  that  the 
accused  might  answer,  and  that  when  a  pre- 
sentment is  merely  a  guise  used  by  the  grand 
jury  to  accuse,  the  presentment  should  be  ex- 
punged from  the  record.** 

But  in  Jones  v.  People,  101  App.  Div.  55, 
16  N.  Y.  Ann.  Cas.  15,  19  N.  Y.  Crim.  R.  59, 
92  N.  Y.  S.  275  (appeal  from  order  dismissed 
181  N.  Y.  380,  74  N.  E.  226)  it  appeared 
that  a  divided  court  refused  to  expunge  from 
the  records  a  report  by  a  grand  jury  cen- 
suring a  public  official.  Jenks,  J.,  in  the 
prevailing  opinion  said:  "I  think  that  if 
under  the  guise  of  a  presentment,  the  grand 
jury  simply  accuse,  thereby  compelling  the 
accused  to  stand  mute,  where  the  presentment 
would  warrant  indictment  so  that  the  accused 
might  answer,  the  presentment  may  be  ex- 
jjimged;  but  I  do  not  think  that  a  present- 
ment a?   a  report  upon   the  exercise  of  in- 


quisitorial powers  must  be  stricken  out  if  it 
incidentally  point  out  that  this  or  that  pub- 
lic official  is  responsible  for  omissions  or  com- 
missions, negligence  or  defects.**  Woodward, 
J.,  in  a  dissenting  opinion  said:  "All  of  the 
old  forms  of  criminal  pleading  being  abol- 
ished, the  people  being  limited  to  an  indict- 
ment, which  shall  charge  the  commission  i\{ 
a  definite  crime,  and  state  the  acts  constitut- 
ing such  crime,  and  a  presentment  being  tlie 
equivalent  of  an  indictment  in  the  common 
law  as  it  was  understood  at  the  time  of  mak- 
ing our  state  Constitution,  it  follows  tliat 
any  other  action  on  the  part  of  a  grand  jury 
in  dealing  with  a  citizen  is  without  authority 
in  law.'* 


HALSEIiIi 


v. 


MERCHANTS'  ITNIOlf  INSURANCE 

COMPANY. 

Mississippi  Supreme  Court — June  9,  1913. 

105  Miss.  26S;  62  So.  235,  645. 


Bnilding  and  I«oan  Assooiations  —  Ex- 
emption from  XJsnry  Laws  —  Validity. 

Laws  1912,  c.  167,  is  "An  act  providing  for 
organization  of  domestic  and  foreign  building 
and  loan  associations,  or  other  corporations 
whose  business  is  loaning  money  on  real  estate 
to  be  paid  in  monthly  instalments.*'  Section 
2  provides  that  the  term  "building  and  loan 
association**  shall  include  all  corporations 
and  associations  organized  to  enable  members, 
"or  borrowers  who  are  not  members,**  to  ac- 
quire, make  improvements  on,  or  to  remove 
incumbrances  from  realty,  or  to  loan  money 
on  real  estate,  to  be  paid  in  monthly  instal- 
ments on  a  loan  for  not  less  than  two  years, 
or  for  the  "accumulation  of  the  fund  to  be 
returned  to  its  members  who  did  not  obtain 
advances  thereon.**  Section  9  provides  that 
all  associations  may  contract  for  loans  to 
members,  or  to  borrowers  who  are  not  mem- 
bers, at  the  rate  of  interest  not  exceeding  10 
per  cent.  It  is  held,  that  the  business  of 
such  associations  differentiates  them  from 
other  lenders  of  money,  so  that  the  permis- 
sion to  charge  interest  at  10  per  cent  does 
not  violate  Const.  1890,  §  90,  prohibiting; 
special  laws  regulating  the  rate  of  interest 
on  money. 

[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Jones  county: 
Whitman,  Chancellor. 

Action  by  R.  E.  Halsell,  plaintiff,  airain«?t 
Merchants*    Union    Insurance    Company,    de- 
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fendant.  Judgment  for  defendant.  Plaintiff 
appeals.  The  facta  are  stated  in  the  opinion. 
Affirmed. 

R,  E,  Uolsell  for  appellant. 

Mayes  d  Mayes,  Price  ds  Price,  R.  H.  d 
J.  H.  Thompson  and  Clayton  D.  Potter  for 
appellee. 

[276]  Cook,  J. — It  appears  from  the  record 
»>efore  us  that  appellant  filed  a  bill  of  com- 
plaint in  the  chancery  court  of  Jones  county, 
alleging  that  he  was  the  owner  of  certain 
described  real  estate  and,  being  desirous  of 
l)orrowing  five  hundred  dollars,  he  applied  to 
the  Merchants*  Union  Insurance  Company, 
appellee,  for  a  loan,  offering  said  real  estate 
as  security  for  the  payment  of  the  borrowed 
money.  It  is  also  alleged  that  appellee  loaned 
him  the  money  taking,  as  security,  a  mortgage 
on  the  land,  the  loan  to  be  paid  in  monthly 
payments  fixed  by  the  contract^  and  the  in- 
terest charged  being  at  the  rate  of  ten  per 
cent  per  annum.  The  bill  charges  that  the 
rate  of  interest  which  he  contracted  to  pay 
is  usurious. 

The  bill  admits  that  appellee  is  a  building 
and  loan  association,  within  the  definition 
of  section  2,  chapter  167,  of  the  Laws  of  1912, 
but  charges  that  said  chapter  is  [277]  in- 
valid, because  in  violation  of  section  90  of 
the  Constitution,  providing  that  the  Legisla- 
ture shall  not  pass  'local,  private,  or  special 
laws  .  .  .  regulating  the  rate  of  interest 
on  money."  The  bill  prays  for  a  cancellation 
of  the  contract,  and  for  an  injunction  re- 
straining appellee  from  attempting  to  en- 
force same.  A  demurrer  was  interposed  and 
sustained. 

The  question  presented  by  the  briefs  of 
counsel  is  the  validity  of  chapter  167  of 
the  Laws  of  1912,  entitled  "An  act  providing 
for  the  organization,  regulation  and  super- 
vision of  domestic  and  foreign  building  and 
loan  associations  or  domestic  or  foreign  cor- 
porations, whose  business  is  loaning  money 
on  real  estate,  to  be  repaid  in  monthly  install- 
ments of  principal  and  interest."  This  act 
provides  in  some  detail  the  method  for  the 
supervision  and  regulation  of  the  associa- 
tions and  corporations  mentioned  therein. 
Section  2  of  the  act  is  as  follows:  "Tlie 
term  'building  and  loan  association,'  as  used 
in  this  act,  shall  apply  to  and  include  domes- 
tic and  foreign  corporations,  companies,  sav- 
ings associations,  societies  or  associations 
<  rganizcd  for  the  purpose  of  enabling  its  mem- 
bers, or  borrowers  who  are  not  members,  to 
acquire  real  estate,  make  improvements  there- 
on, remove  incumbrances  therefrom  or  loan 
money  to  be  repaid  in  monthly  installments, 
or  for  the  accumulation  of  a  fund  to  be  re- 
turned  to   its   members   who  do   not   obtain 


advances  thereon."  Section  9  of  the  act  reads 
thus:  ''All  associations,  whether  foreign  or 
domestic,  now  organized,  or  that  may  here- 
after be  organized,  shall  be  permitted  to  con- 
tract for  loans  to  its  members,  or  to  appli- 
cants or  borrowers  who  are  not  members  in 
this  state  at  a  rate  of  interest  not  to  exceed 
ten  per  cent  per  annum,  payable  in  equal 
monthly  installments  for  the  average  time 
or  duration  of  such  loans,  but  to  not  be  of 
less  duration  than  two  years." 

It  is  urged  by  appellee  that  the  act  in  ques- 
tion is  neither  a  local,  private,  nor  special 
law,  but  is  a  general  [278]  law  applicable 
to  all  who  come  within  the  classification 
prescribed  by  section  2.  For  the  purpose  of 
this  decision  it  may  be  admitted  that  the 
business  of  a  building  and  loan  association 
falls  within  a  class  peculiar  to  itself,  and 
that  the  Legislature,  in  the  exercise  of  the 
police  power,  could  confer  upon  such  asso- 
ciations the  privilege  of  charging  a  greater 
rate  of  interest  upon  its  money  than  others 
are  permitted  to  contract  for.  What  are  the 
distinguishing  features  of  a  building  and 
loan  association,  which  places  this  sort  of 
organization  in  a  class  to  itself?  "The  build- 
ing association,  as  now  existing,  is  a  private 
corporation,  designed  for  the  accumulation 
by  the  members  of  their  money  by  periodical 
payments  into  its  treasury,  to  be  invested 
from  time  to  time  in  loans  to  the  members 
upon  real  estate  for  home  purposes,  the  bor- 
rowing members  paying  interest  and  a  pre- 
mium as  a  preference  in  securing  loans  over 
other  members,  and  continuing  their  fixed 
periodical  installments  in  addition,  all  of 
which  payments,  together  with  the  nonbor- 
rower's  payments,  including  fines  for  failure 
to  pay  such  fixed  installments,  forfeitures 
for  such  continued  failure  of  such  payments, 
fees  for  transferring  stock,  membership  fees 
required  upon  the  entrance  of  a  member  into 
the  society,  and  such  other  revenues,  go  into 
the  common  fund  until  such  time  as  that  the 
installment  payments  and  profits  aggregate 
the  face  value  of  all  the  shares  in  the  asso- 
ciation, when  the  assets,  after  payment  of 
expenses  and  losses,  are  prorated  among  all 
members,  which  in  legal  effect  cancels  the 
borrower's  debt,  and  gives  the  nonborrower 
the  amount  of  his  stock."  Thompson  on 
Building  Associations,  sec.  2;  6  Cyc.  120. 

Mr.  Endlich,  in  section  1  of  Law  of  Build- 
ing Associations,  has  this  to  say:  "The 
building  association  is  an  institution  in  mod- 
ern society.  Its  plan  was  designed  to  meet 
the  wants  and  accommodate  itself  to  the  pe- 
culiarities of  men  whose  little  earnings  can 
be  only  slowly  raised  to  an  effective  bulk. 
It  is  a  creature  of  legislative  [279]  policy, 
and  not  of  legislative  caprice.  In  its  essen- 
tial plan  and  nature,  it  is  the  same  all  over 
the  world,  springing  from  the  same  consid- 
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orations,  ministering  to  the  same  necessities, 
achieving  the  same  result.  The  similarity 
existing  between  statutes  and  usages  relating 
to  building  associations  in  the  various  states 
and  countries  is  neither  accident  nor  merely 
imitation.  It  is  at  once  the  evidence  of  the 
recognition  of  identical  requirements  of  so- 
ciety in  the  various  communities." 

Section  2  of  the  act  under  consideration 
does  not  confine  the  operations  of  the  asso- 
ciations and  corporations  defined  thereby  to 
its  members,  but  confers  a  power  to  loan  to 
**borrower8  who  are  not  members."  In  other 
words,  the  building  and  loan  association  de- 
fined by  the  act  is  a  new  kind  of  building 
aaaooicUion,  in  no  sense  different  from  corpo- 
rations and  persons  following  the  business  of 
lending  money  on  real  estate,  except  it  is  not 
usual  with  banks  and  individuals  to  make 
contracts  providing  for  monthly  installment 
payments. 

A  building  and  loan  association  proper  is 
composed  of  its  members,  and  its  funds  are 
accumulated  from  payments  made  by  its 
members,  and  are  loaned  to  its  members  to 
enable  them  to  build  or  improve  their  homes. 
It  appears  that  appellant  was  not  a  member, 
but  merely  a  borrower,  and  so  far  as  the 
record  discloses  there  is  no  pretense  that  the 
money  was  loaned  to  enable  him  to  buy  or 
improve  real  estate. 

The  facts  of  this  case  illustrate  the  char- 
acter of  the  legislation  we  are  here  consider- 
ing. Stripped  of  details,  and  of  its  regula- 
tion, supervision,  and  license  features,  we 
find  an  efifort  to  confer  special  immunities 
and  privileges  upon  certain  defined  associa- 
tions engaged  in  the  ordinary  business  of 
loaning  money.  This  is  to  be  accomplished 
by  naming  the  preferred  class  building  and 
loan  associations.  The  law  fixes  the  con- 
tractual limit  of  interest  charges,  and  it  was 
not  within  the  power  of  the  Legislature  to 
exempt,  by  special  act,  the  associations  [280] 
and  corporations  defined  from  the  general 
law,  under  the  guise  of  an  artificial  and 
purely  imaginary  special  classification  of  the 
preferred  class. 

Keversed  and  remanded. 

Opinion  on  Suogbstion  of  Errob. 
(July  14,  1913.) 

Cook,  J. — When  the  original  opinion  was 
filed  in  this  case,  the  court  was  of  opini<»i 
that  chapter  167  of  tlie  Laws  of  1912  violated 
section  90,  par.  "d,"  of  the  Constitution  of 
the  state.  It  is  suggested  that  we  erred,  and 
it  is  urged  that  we  misinterpreted  the  act 
in  question;  that  we  failed  to  give  a  proper 
value  to  some  of  the  provisions  of  the  act. 

The  gist  of  the  original  opinion  is  em- 
braced in  the  last  two  paragraphs  of  same, 
viz.: 


"The  facts  of  tliis  case  illustrate  the  char- 
acter of  the  l^islation  we  are  here  consider- 
ing. Stripped  of  details,  and  of  its  regula- 
tions, supervision,  and  license  features,  we 
find  an  effort  to  confer  special  immunities 
and  privileges  upon  certain  defined  associa- 
tions, engaged  in  ti..-  ordinary  business  of 
loaning  money.  This  is  to  be  accomplished 
by  naming  the  preferred  class  building  and 
loan  associations. 

"The  law  fixes  the  contractual  limit  of 
interest  charges,  and  it  was  not  within  the 
power  of  the  Legislature  to  exempt,  by  spe- 
cial act,  the  associations  and  corporations  de- 
fined from  the  general  law,  under  the  guise 
of  an  artificial  and  purely  imaginary  classi- 
fication of  the  preferred  class." 

Undoubtedly  the  legislature  has  the  power 
to  define  a  building  and  loan  association,  and 
our  former  decision  does  not  question  this 
power;  but  we  then  thought  that  the  defini- 
tion of  the  statute  was  arbitrary  and  unrea- 
sonable, for  the  purpose  of  evading  the  letter 
and  spirit  of  section  90  of  the  Constitution. 
It  seemed  to  us  that  the  associations  bearing 
the  statutory  label  were  in  no  [281]  essential 
particular  different  from  all  lenders  of  money 
upon  the  security  of  real  estate,  except  in 
the  monthly  payment  feature.  Section  90  is 
both  prohibitory  and  mandatory;  local,  pri- 
vate, or  special  laws  shall  not  be  passed  by 
the  Legislature  in  the  enumerated  cases,  and 
the  Legislature  must  pass  general  laws  gov- 
erning tlie  subjects  named. 

We  said  the  Legislature  obeyed  the  consti- 
tutional mandate  by  passing  general  law;; 
"regulating  the  rate  of  interest  on  money,'' 
and  by  chapter  167  of  the  Laws  of  1912,  the 
Legislature  attempted,  by  arbitrary  and  un- 
reasonable classification,  to  nullify  the  con- 
stitutional prohibition.  This  conclusion  is 
challenged  by  the  suggestion  of  error,  and 
we  will  now  proceed  to  examine  the  question 
anew. 

The  act  under  consideration,  in  its  first 
section,  places  all  building  and  loan  associa- 
tions now  organized,  or  hereafter  to  be  or- 
ganized, under  the  supervision  of  the  state 
auditor.  Section  2  defines  building  and  loan  ' 
associations.  Section  3  provides  for  the  issu- 
ance of  the  stock  of  such  associations,  and 
how  the  same  may  be  paid  for.  Section  4  is 
as  follows :  "Foreign  building  and  loan  asso- 
ciations and  savings  associations  whose  busi- 
ness is  to  loan  money  on  real  estate  for  a 
period  of  not  less  than  two  years,  to  be  re- 
paid, principal  and  interest,  in  equal  monthly 
installments,  may  be  admitted  to  do  business 
in  this  state  upon  compliance  with  the  condi- 
tions of  this  act." 

Sections  5,  6,  and  7  relate  to  the  super- 
visorv  features  of  the  act:  section  8,  how 
unpledged  stock  may  be  withdrawn.  Section 
9  reads  this  way,  viz.:  "All  associations, 
whether  foreign  or  domestic,  now  organized. 
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or  that  may  hereafter  be  organized,  shall  be 
permitted  to  contract  for  loans  to  its  mem- 
bers, or  to  applicants  or  borrowers  who  are 
not  members,  in  this  state,  at  a  rate  of  inter- 
est not  to  exceed  ten  per  cent  per  annum, 
payable  in  equal  monthly  installments  for 
the  average  time  or  duration  of  such  loans, 
but  to  not  be  of  less  duration  than  [282] 
two  yesTs."  Section  10  and  11  contain  the 
penal  parts  of  the  law. 

The  distinguishing  characteristics  of  the 
associations  mentioned  in  the  act  are:  (a) 
Lending  money  on  real  estate;  (b)  loans  to 
be  payable  in  equal  monthly  installments  for 
the  average  time  or  duration  of  such  loans; 
(c)  loans  not  to  be  of  less  duration  than  two 
years;  (d)  the  associations  are  placed  under 
the  supervision  of  the  state.  Thus  it  appears 
tiiat  the  right  to  do  business  and  collect  a 
rate  of  interest  greater  than  the  general  law 
authorizes  depends  upon  three  conditions  not 
imposed  upon  ordinary  loans  of  money,  viz.: 
(1)  The  security  must  be  real  estate;  (2) 
the  loans  must  not  be  payable  in  less  than 
two  years;  and  (3)  loans  to  be  paid  in  equal 
monthly  installments. 

In  the  original  opinion  the  only  condition 
noted  by  us  was  the  monthly  payments,  and 
we  then  believed  that  the  supervision  re- 
served in  the  state  was  merely  a  detail  tacked 
on  as  an  excuse  for  the  granting  of  special 
privileges  to  a  fictitious  class  not  enjoyed  by 
the  banks  and  flesh  and  blood  lenders  of 
money.  We  missed  the  other  distinguishing 
feature  of  the  law  requiring  loans  to  be  of 
not  less  than  two  years*  duration,  which  we 
have  now  come  to  believe  is  a  requirement 
of  prime  importance,  which  differentiates  the 
business  of  these  associations  from  any  other 
class.  After  a  careful  reconsideration  of  the 
ttct  in  all  of  its  details,  and  in  its  entirety, 
we  have  reached  the  conclusion  that  our  for- 
mer views  were  entirely  too  narrow,  and  that 
we  confined  the  power  of  the  Legislature 
within  restricted  bounds  not  justified  by  the 
well  recognized  rules  for  the  construction  of 
statutes. 

We  now  believe  that  there  were  reasons 
which  justified  the  classification  made  by  the 
law,  and  that  the  act  is  not  repugnant  to 
section  90  of  the  Constitution,  and  we  there- 
fore affirm  the  lower  court,  and  decree  here 
that  the  bill  be  dismissed. 


NOTE. 

Constitutionality  of  Statntes  Exempt- 
ins  Bnilding  and  Iioaa  Assooiationa 
from  XTsnry  I*awa. 

In  accord  with  the  decision  in  Spithover  v. 
Jefferson  Bldg.  etc.  Assoc.  225  Mo.  660,  20 
Ann.  Cas.  1248,  the  majority  of  the  recent 
cases  hold  that  statutes  exempting  building 


and  loan  associations  from  the  operation  of 
usury  laws  are  constitutional.  Mulrooney  v. 
Irish-American  Sav.  etc.  Assoc.  249  Mo.  629, 
155  S.  W.  804 ;  Spies  v.  Southern  Ohio  Loan, 
etc.  Go.  24  Ohio  Cir.  Ct.  Rep.  40.  And  see 
the  reported  case.  Compare  Louisville  v. 
Kuntz,  104  Ky.  684,  47  S.  W.  592 ;  The  Safety 
Bldg.  etc.  Co.  V.  Ecklar,  106  Ky.  115,  60  S. 
W.  50.  Thus  in  Mulrooney  v.  Irish- American 
Say.  etc.  Assoc,  supra,  the  court  said:  ^'The 
unconstitutionality  of  certain  sections  of  our 
law  governing  building  and  loan  associations, 
.  .  .  is  urged  by  appellant.  This  point, 
since  the  appeal  herein  was  taken,  and  since 
the  order  of  transfer  was  made  by  the  St. 
Louis  Court  of  Appeals,  has  been  decided  ad- 
versely to  plaintiff's  contention  in  the  case  of 
Spithover  v.  Jefferson  Bldg.  etc.  Assoc.  226 
Mo.  660.  This  is  a  well-considered  case,  with 
which  we  are  not  inclined  to  differ,  but  ap- 
prove all  that  is  said  in  that  case  upon  the 
facts  involved."  So  in  Spies  v.  Southern  Ohio 
Loan,  etc.  Co.  supra,  overruling  Mykrantz  v. 
Globe  Bldg.  etc.  Assoc.  10  Ohio  Cir.  Dec.  260, 
the  court  said:  ''We  have  not  time  to  discuss 
this  case  at  length,  but  we  have  investigated 
this  matter  fully  and  carefully  under  the  de- 
cisions of  the  Supreme  Court,  and  are  satis- 
fied that  the  decisions  of  the  Supreme  Court 
are  in  favor  of  the  companies.  We  have  here- 
tofore sustained  cases  in  which  the  buildinp 
and  loan  association  law  has  been  held  con- 
stitutional; and  now  sustain  these  charges  in 
this  case  as  being  reasonable  under  a  consti- 
tutional law." 

On  the  other  hand  in  the  Safety  Bldg.  etc 
Co.  V.  Ecklar,  106  Ky.  115,  60  S.  W.  50,  a 
statute  exempting  building  and  loan  associa- 
tions from  the  operation  of  the  general  usury 
laws  was  held  to  be  unconstitutional  as  con- 
ferring special  privileges,  etc.,  on  one  set  of 
men  as  against  other  men.  The  court  said: 
''In  this  case  we  are  asked  to  review  the 
question  of  usury  under  our  building  and 
loan  statute.  We  have  the  advantage  of  the 
brief  of  one  who  is  familiar,  not  merely  with 
the  legal  aspects  of  his  client's  cause,  but 
familiar  as  well  with  the  practical  working 
of  a  succcHsfuUy  conducted  modern  building 
and  loan  association, — so  successful  indeed, 
that  the  association,  in  a  long  course  of  busi- 
ness, has  never  declared  less  than  a  13  per- 
centum  dividend.  The  real  plea  offered  as  a 
reason  for  a  revision  and  reversal  of  the  Simp- 
son case  [101  Ky.  496]  (19  Ky.  L.  Rep.  1176) 
[41  S.  W.  570,  and  42  S.  W.  834]  is  that  the 
statute,  as  understood  generally,  has  afforded 
an  unusually  profitable  field  for  the  invest- 
ment of  money  secured  by  mortgage  on  real 
estate,  and  the  opportunity,  after  legal  advice, 
has  been  seized  by  thousands  of  investors. 
We  do  not  mean  to  say  that  the  advantagea 
secured  to  the  borrower  by  this  system  of  in- 
vestments has  not  been  urged,  but,  with  can- 
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<lor,  eoiinsel  has  conceded  that  the  borrower 
pays  excessive  interest  for  these  advantages. 
.  .  .  It  was  in  view  of  our  conviction  that 
these  associations  were  exercising  powers  far 
beyond  those  which  could  be  exercised  as 
building  and  loan  associations  proper,  and 
which  placed  them,  in  our  judgment,  on  a 
ievel  with  other  corporations  engaged  in  loan- 
ing money  and  dealing  in  stocks,  that  induced 
us,  in  the  Simpson  case,  to  deny  them  the 
right  to  collect  q>ecial  and  usurious  rates  of 
interest  on  their  loans.  The  question,  in  a 
sense,  was  one  of  fact  as  well  as  one  of  law. 
If  we  were  right  in  the  assumption  that  these 
associations  were  so  engaged  under  legislative 
authority  so  empowering  them,  then  the  leg- 
islature, we  declared,  was  incompetent  to  con- 
fer sudi  authority,  and,  we  might  have  added, 
incompetent  to  make  such  a  vicious,  arbitrary 
and  unnatural  classification.  We  assert  it  to 
be  elementary  that  the  true  test  whether  a 
law  is  a  general  one,  in  the  constitutional 
sense,  is  not  alone  that  it  applies  equally  to 
all  in  a  class — though  that  is  also  necessary 
— ^but  in  addition,  there  must  be  distinctive 
and  natural  reasons  inducing  and  supporting 
the  classification.  A  law  does  not  escape  the 
c-onstitutional  inhibition  against  being  a  spe- 
cial law  merely  because  it  applies  to  all  of  a 
class  arbitrarily  and  unreasonably  denied. 
.  .  .  And,  moreover,  to  the  extent  that  such 
powers  are  conferred,  the  legislature  thereby 
destroyed  the  distinctive  marks  which  charac- 
terize building  and  loan  associations.  And 
when  on  this  hybrid  it  attempted  to  confer 
special  privileges,  it  went  beyond  its  consti- 
tutional power." 

In  a  number  of  recent  cases  the  courts  have 
applied  statutes  exempting  building  and  loan 
associations  from  the  operation  of  usury 
statutes,  without  questioning  their  constitu- 
tionality. Sosa  V.  Pettaway,  67  Fla.  18,  64 
So-  433;  Mcintosh  v.  Thomasville  Real  Es- 
tate, etc.  Co.  138  Ga.  128,  Ann.  Cas.  1914G 
1 302,  74  S.  E.  1088 ;  Moore  v.  Calvert  Mortg. 
etc.  Co.  13  Ga.  App.  54,  78  S.  E.  1097;  Ger- 
man American  Sav.  etc.  Bldg.  Assoc,  y. 
Trainor,  185  III.  App.  345;  Mississippi  Bldg. 
etc.  Assoc.  V.  McElveen,  100  Miss.  16,  56  So. 
137;  Holmes  v.  Royal  Loan  Assoc.  166  Mo. 
App.  719,  150  S.  W.  1111;  Holmes  v.  Webb 
City  Bldg.  etc.  Assoc.  189  Mo.  App.  95,  174 
S.  W.  122;  New  Bern  Bldg.  etc.  Assoc,  v. 
Blalock,  160  N.  C.  490,  76  S.  E.  532 ;  Lindsay 
v.  Chickaslia  Bldg.  etc.  Assoc.  39  Okla.  12, 
130  Pac.  570;  Stoddart  v.  Myers,  62  Pa. 
Super.  Ct.  179;  Stoddard  v.  Jorrett  (W.  Va.) 
85  S.  E.  251;  Guertin  v.  Sansterre,  27  Can. 
Sup.  Ct.  522. 
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War   —   Prise    —   Effect    of    Orders    in 
Connoil. 

A  prize  court  is  required  to  administer  the 
rules  of  international  law,  and  royal  orders 
in  council  cannot  be  accepted  as  a  bindin<; 
declaration  of  that  law. 

Right  to  Reqnisition  Nentral  Property. 

A  belligerent  Power  has  by  international 
law  the  right  to  requisition  vessels  or  goods 
in  the  custody  of  its  Prize  Court  pending  a 
decision  of  the  question  whether  they  should 
be  condemned  or  released,  but  such  right  is 
subject  to  certain  limitations.  First,  tlie 
vessel  or  goods  in  question  must  be  urgently 
required  for  use  in  connection  witli  the  de- 
fense of  tlie  realm,  the  prosecution  of  the 
war,  or  other  matters  involving  national  se- 
curity. Secondly,  there  must  be  a  real  ques- 
tion to  be  tried,  so  that  it  would  be  improper 
to  order  an  immediate  release.  And,  tliirdly, 
the  right  must  be  enforced  by  application  to 
the  Prize  Court,  which  must  determine  ju- 
dicially whether,  under  the  particular  cir- 
cumstances of  the  case,  the  right  is  exercis- 
able. 

[See  note  at  end  of  this  ease] 

[78]  Appeal  from  an  order  of  the  Prize 
Court  (England);  reported  [1916]  P.  27. 

The  appeal  related  to  a  cargo  of  about  400 
tons  of  copper  shipped  at  New  York  on  board 
the  Swedish  steamship  Zamora  by  the  Amer- 
ican Smelting  and  Refining  Company,  and 
consigned  to  the  appellants,  the  Swedish 
Trading  Company,  of  Stockholm. 

The  Zamora  sailed  on  March  20,  1915,  and 
on  April  8  was  stopped  by  a  British  cruiser 
between  the  Faroe  and  the  Shetland  Isles, 
and  a  prize  crew  was  put  on  board.  The  Za- 
mora was  taken  to  Kirkwall  to  be  searched, 
and  thence  to  Barrow-in-Furness.  On  April 
19,  1915,  a  writ  in  prize  was  issued  claiming 
a  decree  of  condemnation  of  the  ship  and  car- 
go on  the  ground  that  the  cargo  was  as  to 
more  than  one-half  thereof  contraband  of 
war;  or,  in  the  alternative  (under  an  Order 
in  Council  of  March  11,  1015,  framing  "Re- 
prisals for  restricting  further  the  commerce 
of  Germany"),  for  an  order  for  the  detention 
and/or  for  the  sale  of  the  cargo,  on  the 
ground  that  the  ship  sailed  from  a  port  other 
than  a  German  port  after  March  1.  [79]  1915, 
having  on  board  cargo  which  had  an  enemy 
destination  or  was  enemy  property.  Thence- 
forth the  ship  and  cargo  remained  in  the 
custody  of  the  marshal  pending  the  hearing 
of  the  cause  upon  the  judgment  in  which 
their  condemnation  or  release  would  depend. 
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At  the  instance  of  the  War  Department  a 
Bummons  was  then  taken  out  by  the  Procu- 
rator-General for  an  interlocutory  order  that 
the  copper  should  be  released  and  delivered 
up  to  the  Crown  under  Order  xxix.  r.  1,  of 
the  Prize  Court  Rules,  1914,  as  amended  by 
an  Order  in  Council  of  April  29,  1915,  upon 
an  undertaking  to  be  given  by  the  proper 
officer  of  the  Crown  to  pay  into  Court  the  ap- 
praised value  of  the  copper  in  accordance 
with  r.  6  of  the  Order.l 

The  appellants  objected  that  the  provisions 
of  Order  xxix.  material  to  the  present  ques- 
tion violated  the  law  of  nations,  and  that  the 
Prize  Court  ought  not  to  act  upon  them. 

The  summons,  which  was  adjourned  into 
Court  for  argument,  was  heard  by  the  Presi- 
dent of  the  Probate,  Divorce,  and  Admiralty 
Division   (Sir  Samuel  Evans). 

On  June  14,  1915,  his  Lordship  made  an 
order  that  the  copper  should  be  released  and 
delivered  to  the  Crown,  and  reserved  his  state- 
ment of  reasons  to  a  subsequent  date.  On 
June  21  he  gave  the  reasons  for  his  decision. 
He  held  that  the  order  could  be  made  under 
the  inherent  powers  of  the  Prize  Court  with- 
out infringing  the  law  of  nations,  as  well 
as  under  the  powers  conferred  by  the  Order 
in  Council  under  which  Order  xxix.  had  been 
made,  and  that  the  appellants  were  not  en- 
titled to  have  the  property  retained  in  specie 
until  adjudication. 

Sir  Robert  Fvnlay,  K,  C,  Roche,  K.  (7.,  Lea- 
He  Scott,  K,  C,  Balloch  and  Baty  for  appel- 
lants. 

Sir  Frederick  Smith,  A,-G,,  Sir  Oeorge 
Cave,  S,'G.,  Branson  and  C,  R,  Dunlop  for 
respondent. 

Bottcrell  d  Roche,  solicitors  for  appellants. 

The  Treasury  Solicitor,  solicitor  for  re- 
spondent. 

[88]  Lord  Pabkkb  or  Waddington. — On 
April  8,  1915,  the  Zamora,  a  Swedish  steam- 
ship bound  from  New  York  to  Stockholm  with 
a  cargo  of  grain  and  copper,  was  stopped  by 
one  of  His  Majesty's  cruisers  between  the 
Faroe  and  Shetland  Islands  and  taken  for 
purposes  of  search  first  to  tlic  Orkney  Islands 
and  then  to  Barrow-in-Furness.  She  was 
seized  as  prize  in  the  latter  port  on  April 
19.  1915,  and  in  due  course  placed  in  the  cus- 
tody of  the  marshal  of  the  Prize  Court.  It 
is  admitted,  on  the  one  hand,  that  the  copper 


was  contraband  of  war,  and,  on  the  other  hand, 
that  the  steamship  was  ostensibly  bound  for 
a  neutral  port.  The  question  whether  either 
steamship  or  cargo  was  lawful  prize  must 
therefore  depend  on  whether  the  steamship 
had  a  concealed  or  ulterior  destination  in  an 
enemy  country,  or  whether  the  copper  was  by 
means  of  transhipment  or  otherwise,  in  fact, 
destined  for  the  enemy. 

On  May  14,  1915,  a  writ  was  issued  by  His 
Majesty's  Procurator-General  claiming  con- 
fiscation of  both  vessel  and  cargo,  and  on 
June  14,  1915,  the  President,  at  the  instance 
of  the  Procurator-General,  made  an  order  un- 
der Order  xxix.  r.  1,  of  the  Prize  Court  Rules 
giving  leave  to  the  War  Department  to  requi- 
sition the  copper,  but  subject  to  an  under- 
taking being  given  in  accordance  with  the 
provisions  of  Order  x  ix.  r.  5.  This  appeal 
is  from  the  President's  order  of  June  14, 
1915. 

It  will  be  convenient  in  the  first  place  to 
consider  the  precise  terms  of  Order  xxix.  of 
the  Prize  Court  Rules.  In  so  doing  it  must 
be  borne  in  mind  that  thou^  the  Order  in 
terms  applies  to  ships  only,  it  is  by  virtue 
of  Order  i.  r.  2,  of  the  Prize  Court  Rules 
equally  applicable  to  goods.  The  first  rule 
of  Order  xxix.  provides  that  where  it  is  roado 
to  appear  to  the  judge  on  the  application  of 
the  proper  officer  of  the  Crown  that  it  is  de- 
sired to  requisition,  [89]  on  behalf  of  his 
Majesty,  a  ship  in  respect  of  which  no  final 
decree  of  condemnation  has  been  made,  lie 
shall  order  that  the  ship  be  appraised,  and 
upon  an  undertaking  being  given  in  accord- 
ance with  r.  5  of  the  Order,  the  ship  shall 
be  released  and  delivered  to  the  Crown.  Tlie 
3rd  rule  of  the  Order  provides  that  where  in 
any  case  of  requisition  under  the  Order  it 
is  made  to  appear  to  the  judge  on  behalf 
of  the  Crown  that  the  ship  is  required  for 
the  service  of  his  Majesty  forthwith,  the 
judge  may  order  the  same  to  be  forthwitli 
released  and  delivered  to  the  Crown  without 
appraisement.  In  such  a  case  the  amount, 
payable  by  the  Crown  is  to  be  fixed  by  the 
judge  under  r.  4  of  this  Order.  The  6th  rule 
of  the  Order  provides  that  in  every  case  of 
requisition  under  the  Order  an  undertaking 
in  writing  shall  be  filed  by  the  proper  officer 
of  the  Crown  for  payment  into  Court  on  be- 
half of  the  Crown  of  the  appraised  value  of 
the  ship  or  of  the  amount  fixed  under  r.  4 
of  the  Order,  as  the  case  may  be,  at  such  time 


1  Order  xxix.:  "(1)  Where  it  is  made  to 
appear  to  the  judge  on  the  application  of  the 
proper  officer  of  the  Crown  that  it  is  desired 
to  requisition  on  behalf  of  His  Majesty  a  ship 
in  respect  of  which  no  final  decree  of  c(m- 
demnation  has  been  made,  he  shall  order  that 
the  ship  shall  be  appraised,  and  that 
upon  an  undertaking  being  given  in  accord- 
ance with  rule  5  of  this  Order  the  ship  shall 
be  released  and  delivered  to  the  Crown." 


"(5.)  In  every  case  of  requisition  under 
this  Order  an  undertaking  in  writing  shall 
be  filed  by  the  proper  officer  of  the  Crown  for 
paj^mcnt  into  C'ourt  on  behalf  of  the  Crown 
of  the  appraised  value  of  the  ship    .    .    .     ** 

By  Order  i.  r.  2,  "Unless  the  contrary  in- 
tention appears  the  provisions  of  these  rule» 
relative  to  ships  shall  extend  and  apply, 
tatis  mutandis,  to  goods." 


or  times  as  the  Court  shall  declare  tliat  the 
same  or  any  part  thereof  is  required  f<Nr  the 
purpose  of  payment  out  of  Court. 

The  first  observation  which  their  Lordships 
desire  to  make  on  this  Order  is  that  the  pro- 
visions of  r.  1  are  prima  facie  imperative. 
The  judge  is  to  act  in  a  certain  way  when- 
ever it  is  made  to  appear  to  him  that  it  is 
desired  to  requisition  the  vessel  or  goods  in 
question  on  His  Majesty's  behalf.  If  this 
be  the  true  construction  of  the  rule  and  the 
judge  is,  as  a  matter  of  law,  bound  thereby, 
there  is  nothing  more  to  be  said  and  the  ap- 
peal must  fail.  If,  however,  it  appear  that 
the  rule  so  construed  is  not,  as  a  matter  of 
law,  binding  on  the  judge,  it  will  have,  if 
possible,  to  be  construed  in  some  other  way. 
Their  Lordships  purpose,  therefore,  to  con- 
sider in  the  first  place  whether  the  rule  con- 
strued as  an  imperative  direction  to  the  judge 
is  to  any  and  what  extent  binding. 

The  Prize  Court  Rules  derive  their  force 
from  Orders  of  His  Majesty  in  Council. 
These  Orders  are  expressed  to  be  made  under 
the  powers  vested  in  His  Majesty  by  virtue 
of  the  Prize  Court  Act,  1894,  or  otherwise. 
The  Act  of  1894  confers  on  the  King  in  Coun- 
cil power  to  make  rules  as  to  the  procedure 
and  practice  of  the  Prize  Courts.  So  far, 
therefore,  as  the  Prize  Court  Rules  relate  to 
procedure  and  practice  they  have  statutory 
force  and  are,  undoubtedly,  binding.  But 
Order  xxix.  r.  1,  construed  as  [90]  an  im- 
perative direction  to  the  judge  is  not  merely 
a  rule  of  procedure  or  practice.  It  can  only 
be  a  rule  of  procedure  or  practice  if  it  be  con- 
strued as  prescribing  the  course  to  be  fol- 
lowed if  the  judge  is  satisfied  that  according 
to  the  law  administered  in  the  Prize  Court 
the  Crown  has,  independently  of  the  rule,  a 
right  to  requisition  the  vessel  or  goods  in 
question,  or  if  the  judge  is  minded  in  exer- 
cise of  some  discretionary  power  inherent  in 
the  Prize  Court  to  sell  the  vessel  or  goods 
in  question  to  the  Crown.  If,  therefore,  Or- 
der XXIX.  r.  1,  construed  as  an  imperative 
direction  be  binding,  it  must  be  by  virtue  of 
some  power  vested  in  the  King  in  Council 
otherwise  than  by  virtue  of  the  Act  of  1894. 
It  was  contended  by  the  Attorney-General 
that  the  King  in  Council  has  such  a  power 
by  virtue  of  the  Royal  prerogative,  and  their 
Lordships  will  proceed  to  consider  this  con- 
t<;ntion. 

The  idea  that  tlie  King  in  Council,  or  in- 
deed any  branch  of  the  Executive,  has  power 
to  prescribe  or  alter  the  law  to  be  adminis- 
tered by  Courts  of  law  in  this  country  is 
out  of  harmony  with  the  principles  of  our 
Constitution.  It  is  true  that,  under  a  number 
of  modern  statutes,  various  branches  of  the 
Executive  have  power  to  make  rules  having 
the  force  of  statutes,  but  all  such  rules  de- 
rive their  validity  from  the  statute  which 
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creates  the  power,  and  not  from  the  execu- 
tive body  by  which  they  are  made.  No  one 
would  contend  that  the  prerogative  involves 
any  power  to  prescribe  or  alter  the  law  ad- 
ministered in  Courts  of  Common  Law  or 
Equity.  It  is,  however,  suggested  that  the 
manner  in  which  Prize  Courts  in  this  coun- 
try are  appointed  and  the  nature  of  their 
jurisdiction  differentiate  them  in  this  res])ei't 
from  other  Courts. 

Prior  to  the  Naval  Prize  Act,  1864,  juris- 
diction in  matters  of  prize  was  exercised  by 
the  High  Court  of  Admiralty,  by  virtue  of  a 
commission  issued  by  the  Crown  under  tho 
Great  Seal  at  the  commencement  of  each  war. 
The  commission  no  doubt  owed  its  validity  to 
the  prerogative,  but  it  cannot  on  that  account 
be  properly  inferred  that  the  prerogative  ex- 
tended to  prescribing  or  altering  the  law  to 
be  administered  from  time  to  time  under  the 
jurisdiction  thereby  conferred.  The  Courts 
of  Common  Law  and  Equity  in  like  manner 
originated  in  an  exercise  of  the  prerogative. 
The  form  of  commission  conferring  jurisdic- 
tion in  prize  on  the  Coiurt  of  Admiralty  was 
always  substantially  the  same.  Their  Lord- 
ships [91]  will  take  that  quoted  by  Lord 
Mansfield  in  Lindo  v.  Rodney  (1782)  2  Dougl. 
(Eng.)  612,  note,  614,  note,  as  an  example. 
It  required  and  authorized  the  Court  of  Ad- 
miralty **to  proceed  upon  all  and  all  manner 
of  captures,  seizures,  prizes,  and  reprisals,  of 
all  ships  and  goods,  that  are,  or  shall  be, 
taken;  and  to  hear  and  determine,  according 
to  the  course  of  the  Admiralty,  and  the  law 
of  nations."  If  these  words  be  considered, 
there  appear  to  be  two  points  requiring  no- 
tice, and  each  of  them,  so  far  from  suggest- 
ing any  reason  why  the  prerogative  should 
extend  to  prescribing  or  altering  the  law  to 
be  administered  by  a  Court  of  Prize,  suggests 
strong  grounds  why  it  should  not. 

In  the  first  place,  all  those  matters  upon 
which  the  Court  is  authorized  to  proceed  are, 
or  arise  out  of,  acts  done  by  the  sovereign 
power  in  right  of  war.  It  follows  that  tlie 
King  must,  directly  or  indirectly,  be  a  party 
to  all  proceedings  in  a  Court  of  Prize.  In 
such  a  Court  his  position  is  in  fact  the  same 
as  in  the  ordinary  Courts  of  the  realm  upon 
a  petition  of  right  which  has  been  duly  fiated. 
Rights  based  on  sovereignty  are  waived  and 
the  Crown  for  most  purpose  accepts  the  posi- 
tion of  an  ordinary  litigant.  A  Prize  Court 
must  of  course  deal  judicially  with  all  ques- 
tions which  come  before  it  for  determination, 
and  it  would  be  impossible  for  it  to  act  judi- 
cially if  it  were  bound  to  take  its  orders 
from  one  of  the  parties  to  the  proceedings. 

In  the  second  place,  the  law  which  th»* 
Prize  Court  is  to  administer  is  not  the  na- 
tional or,  as  it  is  sometimes  called,  the  mu- 
nicipal law,  but  the  law  of  nations — in  otlun* 
words,  international  law.     It  is  worth  while 
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dwelling  for  a  moinont  on  this  distinction. 
Of  course,  the  Prize  Court  is  a  municipal 
Court,  and  its  decrees  and  orders  owe  their 
validity  to  municipal  law.  The  Jaw  it  en- 
forces may  therefore,  in  one  sense,  be  con- 
fidered  a  branch  of  municipal  law.  Never- 
theless, the  distinction  between  municipal 
and  international  law  is  well  defined.  A 
Court  which  administers  municipal  law  is 
bound  by  and  gives  effect  to  the  law  as  laid 
down  by  the  sovereign  State  which  calls  it 
into  being.  It  need  inquire  only  what  that 
law  is,  but  a  Court  which  administers  inter- 
national law  must  ascertain  and  give  effect 
to  a  law  which  is  not  laid  down  by  any  par- 
ticular State,  but  originates  in  the  practice 
and  usage  long  observed  by  civilized  nations 
in  their  relations  towards  each  other  [92] 
or  in  express  international  agreement.  It 
is  obvious  that,  if  and  so  far  as  a  Court  of 
Prize  in  this  country  is  bound  by  and  gives 
effect  to  Orders  of  the  King  in  Council  pur- 
porting to  prescribe  or  alter  the  international 
law,  it  is  administering  not  international 
but  municipal  law;  for  an  exercise  of  the  pre- 
rogative cannot  impose  legal  obligation  on  any 
one  outside  the  King's  dominions  who  is  not 
the  King's  subject.  If  an  Order  in  Council 
were  binding  on  the  Prize  Court,  such  Court 
might  be  compelled  to  act  contrary  to  the  ex- 
press terms  of  the  commission  from  which 
it  derived  its  jurisdiction. 

There  is  yet  another  consideration  which 
points  to  the  same  conclusion.  The  acts  of 
a  belligerent  Power  in  right  of  war  are  not 
justiciable  in  its  own  Courts  unless  such 
Power,  as  a  matter  of  grace,  submit  to  their 
jurisdiction.  Still  less  are  such  acts  justi- 
ciable in  the  Courts  of  any  other  Power.  As 
is  said  by  Story,  J.  in  the  case  of  The  Invin- 
cible, 2  Gall.  29,  44,  13  Fed.  Cas.  No.  7,054, 
"the  acts  done  under  the  authority  of  one 
Sovereign  can  never  be  subject  to  the  revi- 
j<ion  of  the  tribunals  of  another  Sovereign; 
and  the  parties  to  such  acts  are  not  respon- 
sible therefor  in  their  private  capacities." 
It  follows  that  but  for  the  existence  of  Courts 
of  Prize  no  one  aggrieved  by  the  acts  of  a 
belligerent  Power  in  times  of  war  could  ob- 
tain redress  otherwise  than  through  diplo- 
matic channels  and  at  the  risk  of  disturbing 
international  amity.  An  appropriate  remedy 
is,  however,  provided  by  the  fact  that,  accord- 
ing to  international  law,  every  belligerent 
Power  must  appoint  and  submit  to  the  juris- 
diction of  a  Prize  Court  to  which  any  person 
asfgricved  by  its  acts  lias  access,  and  which 
administers  international  as  opposed  to  mu- 
nicipal law — a  law  which  is  theoretically  the 
Fame,  whether  the  Court  which  administers 
it  is  constituted  under  the  municipal  law  of 
the  belligerent  Power  or  of  the  Sovereign  of 
the  person  aggrieved,  and  is  equally  binding 
on  both  parties  to  the  litigation.    It  has  long 


been  well  settled  by  diplomatic  usage  that, 
in  view  of  the  remedy  thus  afforded,  a  neutral 
aggrieved  by  any  act  of  a  belligerent  Power 
cognizable  in  a  Court  of  Prize  ought,  before 
resorting  to  diplomatic  intervention,  to  ex- 
haust his  remedies  in  the  Prize  Courts  of  the 
belligerent  Power.  A  case  for  such  interven- 
tion arises  only  if  the  decisions  of  those 
Courts  are  such  as  to  amount  to  a  gross  mis- 
carriage of  [93]  justice.  It  is  obvious,  how- 
ever, that  the  reason  for  this  rule  of  diplo- 
macy would  entirely  vanish  if  a  Court  of 
Prize,  while  nominally  administering  a  law 
of  international  obligation,  were  in  reality 
acting  under  the  direction  of  the  Executive 
of  the  belligerent  Power. 

It  cannot,  of  course,  be  disputed  that  a 
Prize  Court,  like  any  other  Court,  is  bound 
by  the  legislative  enactments  of  its  own  sov- 
ereign State.  A  British  Prize  Court  would 
certainly  be  bound  by  Acts  of  the  Imperial 
Legislature.  But  it  is  none  the  less  true  that 
if  the  Imperial  Legislature  passed  an  Act 
the  provisions  of  which  were  inconsistent 
with  the  law  of  nations,  the  Prize  Court  in 
giving  effect  to  such  provisions  would  no 
longer  be  administering  international  law. 
It  would  in  the  field  covered  by  such  provi- 
sions be  deprived  of  its  proper  function  as 
a  Prize  Court.  Even  if  tlie  provisions  of 
the  Act  were  merely  declaratory  of  the  inter- 
national law,  the  authority  of  the  Court  as 
an  interpreter  of  the  law  of  nations  would  be 
thereby  materially  weakened,  for  no  one  could 
sav  whether  its  decisions  were  based  on  a 
due  consideration  of  international  obliga- 
tions, or  on  the  binding  nature  of  the  Act 
itself.  The  fact,  however,  tliat  the  Prize 
Courts  in  this  country  would  be  bound  by 
Acts  of  the  Imperial  Legislature  affords*  no 
ground  for  arguing  that  they  are  bound  by 
the  executive  orders  of  the  King  in  Council. 

In  connection  with  the  foregoing  considera- 
tions, their  Lordships  attach  considerable  im- 
portance to  the  Report  dated  January  18, 
1753,  of  the  Committee  appointed  by  His 
Britannic  Majesty  to  reply  to  the  complaints 
of  Frederick  II.  of  Prussia  as  to  certain  cap- 
tures of  Prussian  vessels  made  by  British  ship.s 
during  the  war  with  France  and  Spain,  which 
broke  out  in  1744.  By  way  of  reprisals  for 
these  captures  the  Prussian  King  had  sus- 
pended the  payment  of  interest  on  tlic  Sile- 
sian  Loan.  The  Report,  which  derives  ad- 
ditional authority  from  the  fact  that  it 
was  signed  by  Mr.  William  Miu*ray,  then  So- 
licitor-General, afterwards  Lord  Mansfield, 
contains  a  valuable  statement  as  to  the  law 
administered  bv  Courts  of  Prize.  This  is 
stated  to  be  the  law  of  nations,  modified  in 
some  cases  by  particular  treaties.  "If,"  says 
the  Report,  "a  subject  of  the  King  of  Prussia 
is  injured  by,  or  has  a  demand  upon  any 
person  here,  he  ought  to  apply  to  your  Majes- 


f  y's  Courts  of  justice,  which  are  equally  opon 
aud  indifferent  to  foreigner  [94]  or  native; 
so,  vice  versa,  if  a  subject  here  is  wronged  by 
a  person  living  in  the  dominions  of  His  Prus- 
sian Majesty,  )u'  ought  to  apply  for  redress 
in  the  King  of  Prussia's  Courts  of  justice. 
If  the  mutter  of  complaint  be  a  capture  at 
soa  during  war,  and  the  question  relative  to 
prize,  he  ought  to  apply  to  the  judicatures  es- 
t:).'bli8hed  to  try  theae  questions.  The  law  of 
nations,  founded  upon  justice,  equity,  con- 
vouieiite,  and  the  reason  of  the  thing,  and 
t-onfirmed  by  long  usage,  does  not  allow  of 
leprisals,  except  in  case  of  violent  injuries 
directed  or  supported  by  the  State,  and  jus- 
tice absolutely  d»?nied  in  re  niinimc  dubia  by 
all  the  tribunals  and  afterwards  by  the 
J'rince.  Where  the  judges  are  left  free,  and 
give  sentence  according  to  their  conscience, 
though  it  should  be  erroneous,  tiiat  would  be 
no  ground  for  reprisals.  Upon  doubtful  ques- 
tions different  men  think  and  judge  different- 
ly; and  all  a  friend  can  desire  is,  that  justice 
should  be  impartially  administered  to  him, 
as  it  is  to  the  subjects  of  that  Prince  in  whose 
Courts  the  matter  is  tried."  The  Report 
further  points  out  that  in  England  '*the 
Crown  never  interferes  with  the  course  of 
justice.  No  order  or  intimation  is  ever  given 
to  any  judge.*'  It  also  contains  the  following 
statement:  "All  captures  at  sea,  as  prize, 
in  time  of  war,  must  be  judged  of  in  a  Court 
of  Admiralty,  according  .to  the  law  of  na- 
tions and  particular  treaties,  where  there  are 
any.  There  never  existed  a  case  where  a 
Court,  judging  according  to  the  laws  of  Eng- 
land only,  took  cognizance  of  prize  .  . 
it  never  was  imagined  that  the  property  of  a 
foreign  subject,  taken  as  prize  on  the  high 
seas,  could  be  affected  by  laws  peculiar  to 
Kngland."  See  Collectanea  Juridica,  vol.  1, 
pp.  138,  147,  152.  This  report  is,  in  their 
xJordships'  opinion,  conclusive  that  in  1753 
any  notion  of  a  Prize  Court  being  bound  by 
the  executive  orders  of  the  Crown,  or  having 
to  administer  municipal  as  opposed  to  inter- 
national law,  was  contrary  to  the  best  legal 
opinion  of  the  day. 

The  Attorney-General  was  unable  to  cite 
any  ca«e  in  which  an  Order  of  the  King  in 
Council  had  as  to  matters  of  law  been  held 
to  be  binding  on  a  Court  of  Prize.  He  relied 
chiefly  on  the  judgment  of  Lord  Stowell  in 
the  case  of  The  Fox,  Edw.  Adm.  311;  2  Eng. 
P.  C.  61.  The  actual  decision  in  that  case 
was  to  the  effect  that  there  was  nothing  in- 
consistent with  the  law  of  nations  in  certain 
Orders  in  Council  made  [96]  by  way  of  re- 
prisals lor  the  Berlin  and  Milan  Decrees, 
though  if  there  had  been  no  case  for  repris- 
als the  Orders  would  not  have  been  justified 
by  international  law.  The  decision  proceeded 
upon  the  principle  that,  where  there  is  just 
cause  for  retaliation,  neutrals  may  by  the  law 
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of  nations  be  required  to  submit  to  incon- 
venience from  the  acts  of  a  belligerent  Power 
greater  in  degree  than  would  be  justified  had 
no  just  cause  for  retaliation  arisen,  a  prin- 
ciple which  had  been  already  laid  down  in 
The  Lucy,  Edw.  Adm.    (Eng.)    122. 

The  judgment  of  l!x>rd  Stowell  contains, 
however,  a  remarkable  passage  quoted  in  full 
in  the  Court  below,  which  refers  to  the  King 
in  Council  possessing  "legislative  rights" 
over  a  Court  of  Prize  analogous  to  those  pos- 
sessed by  Parliament  over  the  Courts  of  com- 
mon law.  At  most  this  amounts  to  a  dictum, 
and  in  their  Lordships'  opinion,  with  all  duo 
respect  to  so  great  an  authority,  the  dictum 
is  erroneous.  It  is,  in  fact,  quite  irreconcil- 
able with  the  principles  enunciated  by  Lonl 
Stowell  himself.  For  example,  in  The  Maria 
1  C.  Rob.  287,  297;  1  Eng.  P.  C.  152,  153,  a 
Swedish  ship,  his  judgment  contains  the  fol- 
lowing passage:  "Tlie  seat  of  judicial  au- 
thority is,  indeed,  locally  here,  in  the  bel- 
ligerent county,  according  to  the  known  law 
and  practice  of  nations:  but  the  law  itself 
has  no  locality.  It  is  the  duty  of  the  person 
who  sits  here  to  determine  this  question  ex- 
actly as  he  would  determine  the  same  ques- 
tion if  sitting  at  Stockholm:  to  assert  no 
pretensions  on  the  part  of  Great  Britain 
which  he  would  not  allow  to  Sweden  in  the 
same  circumstances,  and  to  impose  no  duties 
on  Sweden,  as  a  neutral  country,  which  he 
would  not  admit  to  belong  to  Great  Britain 
in  the  same  character."  It  is  impossible  to 
reconcile  tliis  passage  with  the  proposition 
that  the  Prize  Court  is  to  take  its  law  from 
Orders  in  Council.  Moreover,  if  such  a  prop- 
osition were  correct  the  Court  might  at  any 
time  be  deprived  of  the  right  which  is  well 
recognized  of  determining  according  to  law 
whetlier  a  blockade  is  rendered  invalid  eith- 
er bcK^ause  it  is  ineffective,  or  because  it  is 
partial  in  its  operation:  see  The  Franciska, 
10  Moo.  P.  C.  37;  2  Eng.  P.  C.  346.  More- 
over, in  The  Lucy,  Edw.  Adm.  (Eng.)  122, 
above  referred  to,  Tx)rd  Stowell  had,  in  effect, 
refused  to  give  effect  to  the  Order  in  Coun- 
cil on  which  the  captors  relied. 

[96]  Lord  Stowell's  dictum  gave  rise  to 
considerable  contemporaneous  criticism,  and 
is  definitely  rejected  by  Sir  R.  Phillimore 
(International  Law,  3rd.  ed.  vol.  3,  s.  436). 
It  is  said  to  have  been  approved  by  Story  J. 
in  the  case  of  Maisonnaire  v.  Keating,  2  Gall. 
325,  16  Fed.  Cas.  No.  8,978,  but  it  will  be 
found  that  Story,  J.'s  remarks,  on  which  some 
reliance  seems  to  have  been  placed  by  the 
President  in  this  case,  are  directed  not  to  the 
liability  of  captors  in  their  own  Courts  of 
Prize,  but  to  their  liability  in  the  Courts  of 
other  nations.  He  is  in  effect  repeating  the 
opinion  he  expressed  in  the  case  of  The  In- 
vincible, 2  Gall.  29,  13  Fed.  Cas.  No.  7,054, 
to   which   their   Lordships   have   already   re- 
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ferred.  An  act,  though  illegal  by  interna- 
tional law,  will  not  on  that  account  be  justi- 
ciable in  the  tribunals  of  another  Poweiv— 
at  any  rate,  if  expressly  authorized  by  or- 
der of  the  Sovereign  on  whose  behalf  it  is 
done. 

Their  Lordships  have  come  to  the  conclu- 
Fion,  therefore,  that,  at  any  rate  prior  to  the 
Naval  Prize  Act,  1864,  there  was  no  power 
in  the  Crown,  by  Order  in  Council,  to  pre- 
scribe or  alter  the  law  which  Prize  Courts 
have  to  administer.  It  was  suggested  that 
the  Naval  Prize  Act,  1864,  confers  such  a 
power.  Under  that  Act  the  Court  of  Ad- 
miralty became  a  permanent  Court  of  Prize, 
independent  of  any  commission  issued  under 
the  Great  Seal.  The  Act,  however,  by  s.  55, 
while  saving  tlie  King's  prerogative  on  the 
one  hand,  saves,  on  the  other  hand,  the  juris- 
diction of  the  Court  to  decide  judicially  and 
in  accordance  with  international  law.  Sub- 
ject, therefore,  to  any  express  provisions  con- 
tained in  other  sections,  it  leaves  matters 
exactly  as  they  stood  before  it  was  passed. 
The  only  express  provisions  which  confer 
powers  on  the  King  in  Council  are  (1.)  those 
contained  in  s.  13  (now  repealed  and  super- 
seded by  8.  3  of  the  Prize  Court  Act,  1894), 
conferring  a  power  of  making  rules  as  to 
the  practice  or  procedure  of  Prize  Courts, 
and  (2.)  those  contained  in  s.  53,  conferring 
power  to  make  such  orders  as  may  be  neces- 
sary for  the  better  execution  of  the  Act. 

Their  Tx>rd8hips  are  of  opinion  that  the 
latter  power  does  not  extend  to  prescribing 
or  altering  the  law  to  be  administered  by 
the  Court,  but  merely  to  giving  such  execu- 
tive directions  as  may  from  time  to  time  be 
necessary.  In  all  respects  material  to  the 
present  question  the  law  therefore  remains 
the  same  as  it  was  before  the  Act,  nor  has 
it  been  affected  bv  the  substitution  under  the 
Supreme  [97]  Court  of  Judicature  Acts, 
1873  and  1891,  of  the  High  Court  of  Justice 
for  the  Court  of  Admiralty  as  the  permanent 
Court  of  Prize  in  this  country. 

There  are  two  further  points  requiring  no- 
tice in  this  part  of  the  case.  The  first  arises 
on  the  argument  addressed  to  the  Board  by 
the  Solicitor-General.  It  may  be,  he  said,  that 
the  Court  would  not  be  bound  by  an  Order  in 
Council  which  is  manifestly  contrary  to  the 
established  rules  of  international  law,  but 
there  are  regions  in  which  such  law  is  im- 
perfectly ascertained  and  defined;  and,  when 
this  is  so,  it  would  not  be  unreasonable  to 
liold  that  the  Court  should  subordinate  its 
own  opinion  to  the  directions  of  the  Execu- 
tive. Ill  is  argument  is  open  to  the  same  ob- 
jection as  the  argument  of  the  Attorney-Gen- 
eral. If  the  Court  is  to  decide  judicially  in 
accordance  with  what  it  conceives  to  be  the 
law  of  nations,  it  cannot,  even  in  doubtful 
oases,   take   its  directions   from  the  Crown, 


which  is  a  party  to  the  proceedings.  It  must 
itself  determine  what  the  law  is  according  to 
the  best  of  its  ability,  and  its  view,  with 
whatever  hesitation  it  be  arrived  at,  must  pre- 
vail over  any  executive  order.  Only  in  this 
way  can  it  fulfil  its  function  as  a  Prize  Court 
and  justify  the  confidence  which  other  na- 
tions have  hitherto  placed  in  its  decisions. 

The  second  point  requiring  notice  is  this 
It  does  not  follow  that,  because  Orders  lH 
Council  cannot  prescribe  or  alter  the  law  to 
be  administered  by  the  Prize  Court,  such 
Court  will  ignore  them  entirely.  On  the  con- 
trary, it  will  act  on  them  in  every  case  in 
which  they  amount  to  a  mitigation  of  the 
Crown  rights  in  favour  of  the  enemy  or  neu- 
tral, as  the  case  may  be.  As  explained  in 
the  case  of  The  Odessa  [1916]  A.  C.  (Eng.) 
145,  the  Crown's  prerogative  of  bounty  is  un- 
affected by  the  fact  that  the  proceeds  of  the 
Crown  rights  or  admiralty  droits  are  now 
made  part  of  the  Consolidated  Fund,  and  do 
not  replenish  the  Privy  Purse.  Further,  the 
Prize  Court  will  take  judicial  notice  of  every 
Order  in  Council  material  to  the  considera- 
tion of  matters  with  which  it  has  to  deal, 
and  will  give  the  utmost  weight  and  impor- 
tance to  every  such  Order  short  of  treating  it 
as  an  authoritative  and  binding  declaration 
of  law.  Thus,  an  Order  declaring  a  blockade 
will  prima  facie  justify  the  capture  and  con- 
demnation of  vessels  attempting  to  enter  the 
blockaded  [98]  ports,  but  will  not  preclude 
evidence  to  show  that  the  blockade  is  inef- 
fective and  therefore  unlawful.  An  Order 
authorizing  reprisals  will  be  conclusive  as 
to  the  facts  which  are  recited  as  showing  that 
a  case  for  reprisals  exists,  and  will  have  due 
weight  as  showing  what,  in  the  opinion  of 
His  Majesty's  advisers,  are  the  best  or  only 
means  of  meeting  the  emergency;  but  this 
will  not  preclude  the  right  of  any  party  ag- 
grieved to  contend,  or  the  right  of  the  Court 
to  hold,  that  these  means  are  unlawful,  as 
entailing  on  neutrals  a  degree  of  inconven- 
ience unreasonable,  considering  all  the  circum- 
stances of  the  case.  Further,  it  cannot  be 
assumed,  until  there  be  a  decision  of  the  Prize 
Court  to  that  effect,  that  any  executive  order 
is  contrary  to  law,  and  all  such  orders,  if 
acquiesced  in  and  not  declared  to  be  illegal, 
will,  in  the  course  of  time,  be  themselves  evi- 
dence by  which  international  law  and  usage 
may  be  established:  see  Wheaton's  Interna- 
tional Law,  4th  English  ed.  pp.  25  and  26. 

On  this  part  of  the  case,  therefore,  their 
Lordships  hold  that  Order  xxix.  r.  1,  of  the 
Prize  Court  Rules,  construed  as  an  impera- 
tive direction  to  the  Court,  is  not  binding. 
Under  these  circumstances  the  rule  must,  if 
possible,  be  construed  merely  as  a  direction 
to  the  Court  in  cases  in  which  it  may  be  de- 
termined that,  according  to  international  law, 
the  Crown  has  a  right  to  requisition  the  ves- 


sel  or  goods  of  enemieB  or  neutrals.  There 
is  much  to  warrant  this  construction,  for  the 
Order  in  Council,  by  which  the  Prize  Court 
Rules  were  made,  conforms  to  the  provisions 
of  the  Rules  Publication  Act,  1893,  and  on 
reference  to  that  Act  it  will  be  found  inap- 
plicable to  Orders  in  Council,  the  validity  of 
which  depend  on  an  exercise  of  the  preroga- 
tive. It  is  reasonable,  therefore,  to  assume 
that  the  words  "or  otherwise,"  contained  in 
the  Order  in  Council,  refer  to  such  other 
powers,  if  any,  as  the  Crown  possesses  of  mak- 
ing rules,  and  not  to  powers  vested  in  the 
Crown  by  virtue  of  the  prerogative. 

The  next  question  which  arises  for  decision 
is  whether  the  order  appealed  from  can  be 
justified  under  any  power  inherent  in  the 
Court  as  to  the  sale  or  realization  of  property 
in  its  custody  pending  decision  of  the  ques- 
tion to  whom  such  property  belongs.  It  can- 
not, in  their  Lordships'  opinion,  be  held  that 
the  Court  has  any  such  inherent  power  as 
laid  down  by  the  President  in  this  case.  [99] 
The  primary  duty  of  the  Prize  Court  (as  in- 
deed of  all  Courts  having  the  custody  of  prop- 
erty the  subject  of  litigation)  is  to  preserve 
the  res  for  delivery  to  the  persons  who  ulti- 
mately establish  their  title.  The  inherent 
power  of  the  Court  as  to  sale  or  realization 
is  confined  to  cases  where  this  cannot  be  done, 
either  because  the  res  is  perishable  in  its 
nature,  or  because  there  is  some  other  circum- 
stance which  renders  its  preservation  im- 
possible or  ditficult.  In  such  cases  it  is  in 
the  interest  of  all  parties  to  the  litigation 
that  it  should  be  sold  or  realized,  and  the 
Court  will  not  allow  the  interests  of  the  real 
owner  to  be  prejudiced  by  any  perverse  oppo- 
sition on  the  part  of  a  rival  claimant.  Such 
a  limited  power  would  not  justify  the  Court 
in  directing  a  sale  of  the  res  merely  because 
it  thought  fit  so  to  do,  or  merely  be- 
cause one  of  the  parties  desired  the  sale  or 
claimed  to  become  the  purchaser. 

It  remains  to  consider  the  third,  and  per- 
haps the  most  difficult,  question  which  arises 
on  this  appeal — ^the  question  whether  the 
Crown  has,  independently  of  Order  xxiv.  r. 
1,  any  and  what  right  to  requisition  vessels 
or  goods  in  the  custody  of  the  Prize  Court 
pending  the  decision  of  the  Court  as  to  their 
condemnation  or  release.  In  arguing  this 
question  the  Attorney^eneral  again  laid  con- 
siderai>le  stress  on  the  Crown's  prerogative, 
referring  to  the  recent  decision  of  the  Court 
of  Appeal  in  this  coimtry  in  Matter  of  Right 
[1916]  3  K.  B.  (Eng.f  649.  There  is  no 
doubt  that  under  certain  circumstances  and 
for  certain  purposes  the  Crown  may  requi- 
sition any  property  within  the  realm  belong- 
ing to  its  own  subjects.  But  this  right  be- 
ing one  conferred  by  municipal  law  is  not, 
as  such,  enforceable  in  a  Court  which  admin- 
isters international  law.    The  fact,  however. 
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that  the  Crown  possesses  such  a  right  in  this 
country,  and  that  somewhat  similar  rights 
are  claimed  by  most  civilized  nations,  may 
well  give  rise  to  the  expectation  that,  at  any 
rate  in  times  of  war,  some  right  on  the  part 
of  a  belligerent  Power  to  requisition  the 
goods  of  neutrals  within  its  jurisdiction  will 
be  found  to  be  recognized  by  international 
usage.  Such  usage  might  be  expected  either 
to  sanction  the  right  of  each  coimtry  to  ap- 
ply in  this  respect  its  own  municipal  law,  or 
to  recognize  a  similar  right  of  international 
obligation. 

In  support  of  the  former  alternative,  which 
is  apparently  accepted  [100]  by  Albrecht 
(Zeitschrift  fUr  Volkerrecht  und  Bundes- 
staatsrecht,  YI.  Band,  Breslau,  1912),  it 
may  be  argued  that  the  mere  fact  of  the 
property  of  neutrals  being  found  within  the 
jurisdiction  of  a  belligerent  Power  ought, 
according  to  international  law,  to  render  it 
subject  to  the  municipal  law  of  this  juris- 
diction. The  argument  is  certainly  plausible 
and  may  in  certain  cases  and  for  some  pur- 
poses be  sound.  In  general,  property  belong- 
ing to  the  subject  of  one  Power  is  not  found 
within  territory  of  another  Power  without 
the  consent  of  the  true  owner,  and  this  con- 
sent may  well  operate  as  a  submission  to  the 
municipal  law.  A  distinction  may  perhaps 
be  drawn  in  this  respect  between  property  the 
presence  of  which  within  the  jurisdiction  is 
of  a  permanent  nature  and  property  the  pres- 
ence of  which  within  the  jurisdiction  is 
temporary  only.  The  goods  of  a  foreigner 
carrying  on  business  here  are  not  in  the  same 
position  as  a  vessel  using  an  English  port  as 
a  port  of  call.  Even  in  the  latter  case,  how- 
ever, it  is  clear  that  for  some  purposes,  as, 
for  example,  sanitary  or  police  regulations, 
it  would  become  subject  to  the  lex  loci. 
After  all,  no  vessel  is  under  ordinary  circum- 
stances under  any  compulsion  to  come  with- 
in the  jurisdiction.  Different  considerations 
arise  with  regard  to  a  vessel  brought  within 
the  territorial  jurisdiction  in  exercise  of  a 
right  of  war.  In  the  latter  case  there  is  no 
consent  of  the  owner  or  of  any  one  whose 
consent  might  impose  obligations  on  the 
owner.  Nevertheless,  even  here,  the  vessel 
might  well  for  police  and  sanitary  purposes 
become  subject  to  the  municipal  law.  To 
hold,  however,  that  it  became  to  subject  for 
all  purposes,  including  the  municipal  right 
of  requisition,  would  give  rise  to  various 
anomalies. 

The  municipal  law  of  one  nation  in  respect 
of  the  right  to  requisition  the  property  of 
its  subjects  differs,  or  may  differ,  from  that 
of  another  nation.  The  circumstances  under 
which,  the  purposes  for  which,  and  the  con- 
ditions subject  to  which  the  right  may  be 
exercised  need  not  be  the  same.  The  mu- 
nicipal law  of  this  country    does    not   give 
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compensation  to  a  subject  whose  land  or 
goods  are  requisitioned  by  the  Crown.  The 
municipal  law  of  other  nations  may  insist  on 
compensation  as  a  condition  of  the  right. 
The  circumstances  and  purposes  under  and 
for  which  the  right  can  be  exercised  may 
similarly  vary.  It  would  ))e  anomalous  if 
the  international  law  by  wliich  all  nations 
are  bound  could  only  be  [101]  ascertained 
by  an  Inquiry  into  the  municipal  law  which 
prevails  in  each.  It  would  be  a  still  greater 
anomaly  if  in  times  of  war  a  belligerent 
could,  by  altering  his  municipal  law  in  this 
respect,  affect  the  rights  of  other  nations  or 
their  subjects.  The  authorities  point  to  the 
conclusion  that  international  usage  has  in 
this  respect  developed  a  law  of  its  own,  and 
lias  not  recognized  the  right  of  each  nation 
to  apply  its  own  municipal  law. 

The  right  of  a  belligerent  to  requisition 
the  goods  of  neutrals  found  within  its  terri- 
tory, or  territory  of  which  it  is  ,in  military 
occupation,  is  recognized  by  a  number  of 
writers  on  international  law.  It  is  sometimes 
referred  to  as  the  right  of  angary,  and  is 
generally  recognized  as  involving  an  obli- 
gation to  make  full  compensation.  There  is, 
however,  much  difference  of  opinion  as  to  the 
precise  circumstances  under  which  and  the 
precise  purposes  for  which  it  may  be  lawful- 
ly exercised.  It  was  exercised  by  Germany 
during  the  Franco-German  war  of  1870  in  re- 
spect of  property  belonging  to  British  and 
Austrian  subjects.  The  German  military 
authorities  seized  British  ships  and  sunk 
tliera  in  the  Seine.  They  also  seized  certain 
Austrian  rolling  stock  and  utilized  it  for  the 
transport  of  troops  and  munitions  of  war. 
The  German  Government  offered  full  com- 
pensation, and  its  action  was  not  made  the 
subject  of  diplomatic  protest,  at  any  rate  by 
Great  Britain.  In  justifying  the  action  of 
the  military  authorities  with  regard  to  the 
British  ships,  Count  von  Bismarck  laid  stress 
on  the  fact  ''that  a  presning  danger  was  at 
liand  and  every  other  method  of  meeting  it 
was  wanting,  so  that  the  case  was  one  of 
necessity,'*  and  he  referred  to  Phillimore's 
International  T^w,  3rd  ed.  vol.  3,  s.  29.  He 
did  not  rely  on  the  municipal  law  of  either 
France  or  Germany. 

On  reference  to  Phillimore  it  will  be  found 
that  he  limits  the  right  to  cases  of  ''clear  and 
overwhelming  necessity."  In  this  he  agrees 
with  De  Martens,  who  speaks  of  the  right 
existing  only  in  cases  of  "extreme  necessity" 
(Law  of  Nations,  book  vi.  s.  7),  and  with 
Gessner,  who  savs  the  necessitv  must  be 
real ;  that  there  must  be  no  other  means  less 
violent  "de  sauver  Texistence,"  and  that 
neither  the  desire  to  injure  the  enemy  nor 
the  greatest  degree  of  convenience  to  the 
belligerent  is  sufficient  ( Le  Droit  des  Neutres, 
p.  154,  2nd  ed.  Berlin,  1876 ) .  It  is  difficult  to 


see  how  the  acts  of  [102]  the  G«rman  Govern- 
ment to  which  reference  has  been  made  come 
within  the  limits  thus  laid  down.  It  might 
have  been  convenient  to  Germany  and  hurt- 
ful to  France  to  sink  English  vessels  in  the 
Seine  or  to  utilize  Austrian  rolling  stock  for 
transport  purposes,  but  clearly  no  extrem<* 
necessity  involving  actual  existence  had 
arisen.  Azuni,  on  the  other  hand  (Droit 
martime  de  I'Kurope,  vol.  1,  ch.  iii.  art.  5, 
p.  292 ) ,  thought  that  an  exercise  of  the  right 
would  be  justified  by  necessity  or  public 
utility;  in  other  words,  that  a  very  high  de- 
gree of  convenience  to  the  belligerent  Power 
would  be  sufficient.  Germany  must  be  tjiken 
to  have  asserted  and  England  and  Austria  to 
have  acquiesced  in  the  latter  view,  which  is 
the  view  taken  by  Bluntschli  (Droit  Inter- 
national, s.  795  bis)  and  in  the  only  British 
prize  decision  dealing  with  this  point. 

The  case  to  which  their  Lordships  refer  is 
that  of  Tlie  Curlew,  Stew.  Vice-Adm.  Rep. 
(Nova  Scotia)  312.  The  ships  in  question, 
with  their  cargoes,  had  been  seized  by  tho 
British  authorities  as  prize  in  the  early  days 
of  the  war  with  the  United  States  of  America, 
which  broke  out  in  1812,  and  had  been 
brought  into  port  for  adjudication.  The 
Lieutenant-Governor  of  tlie  province  and  the 
Admiral  and  Commander-in-Chief  of  His 
Majesty's  ships  on  that  station  thereupon 
presented  a  petition  for  leave  to  requisition 
some  of  the  ships  and  parts  of  the  cargoes 
pending  adjudication.  In  his  judgment  Dr. 
Croke  lays  it  down  that  though  as  a  rule 
the  Court  has  no  power  of  selling  or  barter- 
ing vessels  or  goods  in  its  custody,  prior  to 
adjudication,  to  any  departments  of  His 
Majesty's  service,  nevertheless  there  may  be 
cases  of  necessity  in  which  the  right  of  self- 
defense  supersedes  and  dispenses  with  the 
usual  modes  of  procedure.  He  held  that  such 
a  case  had  in  fact  arisen,  and  accordingly 
granted  the  prayer  of  the  petitioners:  (1.)  as 
to  certain  small  arms  "very  much  and  im- 
mediately needed  for  the  defense  of  the  prov- 
ince;" (2.)  as  to  certain  oak  timbers  of 
which  there  was  "great  want"  in  His 
Majesty's  naval  yard  at  Halifax;  and  (3.) 
as  to  a  vessel  immediately  required  for  use 
as  a  prison  ship.  The  appraised  value  of* 
the  property  requisitioned  was  in  each  case 
ordered  to  be  brought  into  Court. 

Tt  should  be  observed  that  with  regard  to 
ships  and  goods  of  neutrals  in  the  custody 
of  the  Prize  Court  for  adjudication  there 
1 103]  are  special  reasons  which  render  it 
rcAsonable  that  the  belligerent  should  in  a 
proper  case  have  the  power  to  requisition 
them.  Tlie  legal  property  or  dominion  is. 
no  doubt,  still  in  the  neutral,  but  ultimate 
condemnation  will  vest  it  in  the  Crown,  as 
from  the  date  of  the  seizure  as  prize,  and 
meanwhile    all    beneficial    enjoyment    is   sus- 
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pended.  In  cases  where  the  ships  or  the 
goods  are  required  for  imiucdiate  use,  this 
may  well  entail  hardship  on  the  party  who 
ultimatoly  establishes  his  title.  To  mitigate 
the  hardsliip  in  the  case  of  a  ship  a  custom 
has  arijjen  of  releasing  it  to  the  claimant  on 
hail,  that  is,  on  giving  security  for  tlie  pay- 
mont  of  its  appraised  value.  It  may  well  be 
that  in  practice  this  was  never  done  without 
the  consent  of  the  Crown,  but  such  consent 
would  not  he  likely  to  be  withheld,  unless  the 
Crown  itself  desired  to  use  the  ship  after 
condemnation.  The  25th  section  of  the 
Naval  Prize  Act,  1864,  now  confers  on  the 
judge  full  discretion  in  the  matter.  This 
being  so,  it  is  not  unreasonable  that  the 
Crown  on  its  side  sliould  in  a  proper  case 
have  power  to  requisition  either  vessel  or 
goods  for  the  national  safety.  It  must  be 
remembered  that  the  neutral  may  obtain 
compensation  for  loss  suffered  by  reason  of 
an  improper  seizure  of  his  vessel  or  goods, 
but  the  Crown  can  never  obtain  compensation 
from  the  neutral  in  respect  of  loss  occasioned 
by  a  claim  to  release  which  ultimately  fails. 
The  power  in  question  was  asserted  by  the 
United  States  of  America  in  the  Civil  War 
which  broke  out  in  1861.  In  Tlie  Memphis, 
Blatchf.  Prize  Cas.  202, 16  Fed.  Cas.  No.  9,412; 
in  The  Ella  VVarley,  Blatchf.  Prize  Cas.  204,  8 
Fed.  Cas.  No,  4,370,  and  in  The  Stephen  Hart, 
Blatchf.  Prize  Cas.  387,  22  Fed.  Cas.  No. 
13,364,  Betts,  J.  allowed  the  War  Depart- 
ment to  requisiti<m  goods  in  the  custody  of 
the  Prize  Court  and  required  for  purposes  in 
connection  with  the  prosecution  of  the  war. 
In  the  case  of  The  Peterhoff  (1863)  Blatchf. 
Prize  Cas.  381,  19  Fed.  Cas.  No.  11,023,  he 
allowed    the    vessel    itself    to    be    similarly 

• 

requisitioned  by  the  Navy  Department.  The 
reasons  of  Betts,  J.,  as  reported,  are  not  very 
.satisfactory,  for  they  leave  it  in  doubt 
whether  he  considered  the  right  he  was  en- 
forcing to  be  a  right  according  to  the  mu- 
nicipal law  of  the  United  States  overriding 
the  international  law^,  or  to  be  a  right  ac- 
cording to  the  international  law.  But  his 
decisions  were  not  appealed,  nor  does  it  ap- 
pear that  they  led  to  any  diplomatic  pro- 
test. 

[104]  On  March  3, 1863,  after  the  decisions 
above  referred  to,  the  United  States  Legis- 
lature passed  an  Act  (Congress,  1863,  Sess. 
III.  c.  86)  whereby  it  was  enacted  (s.  2) 
that  the  Secretary  of  the  Navy  or  the  Secre- 
tary of  War  should  be  and  they  or  either  of 
them  were  thereby  authorized  to  take  any 
captured  vessel,  any  arms  or  munitions  of 
war,  or  other  material  for  the  use  of  the 
Groyemment,  and  when  the  same  should  have 
been  taken,  before  being  sent  in  for  adjudi- 
cation or  afterwards,  the  Department  for 
who»f  use  it  was  taken  should  deposit  the 
value  of  the  same  in  the  Treasury  of  the 
Aon.  Cas.  1016E. — 16. 


United  States,  subject  to  the  order  of  the 
Court  in  which  prize  proceedings  might  be 
taken,  or,  if  no  proceedings  in  prize  should 
be  taken,  to  be  credited  to  the  Navy  Depart- 
ment and  dealt  with  according  to  law. 

It  is  impossible  to  suppose  that  the  United 
States  Legislature  in  passing  this  Act  in- 
tended to  alter  or  modify  the  principles  of 
international  law  in  its  own  interest  or 
against  the  interest  of  neutrals.  On  the  con- 
trary, the  Act  must  be  regarded  as  embody- 
ing the  considered  opinion  of  the  United 
States  authorities  as  to  the  riglit  possessed 
by  a  belligerent  to  requisition  vessels  or 
goods  seized  as  prize  before  adjudication. 
Nevertheless,  their  Lordships  regard  the  pass- 
ing of  the  Act  as  somewhat  unfortunate  from 
the  standpoint  of  the  international  lawyer. 
In  the  first  place,  it  seems  to  cast  some  doubt 
upon  the  decisions  already  given  by  Betts,  J. 
In  the  second  place,  it  tends  to  weaken  all 
subsequent  decisions  of  the  United  States 
Prize  Courts  on  the  right  to  requisition  ves- 
sels or  goods,  as  authorities  on  international 
law,  for  these  Courts  are  bound  by  the  pro- 
visions of  the  Act,  whether  it  be  in  accord- 
ance with  international  law  or  otherwise.  In 
the  third  place,  their  Lordships  are  of  opin- 
ion that  the  provisions  of  the  Act  go  beyond 
what  is  justi^ed  by  international  usage.  The 
right  to  requisition  recognized  by  inter- 
national law  is  not,  in  their  opinion,  an 
absolute  right,  but  a  right  exercisable  in 
certain  circumstances  and  for  certain  pur- 
poses only.  Further,  international  usage 
requires  all  captures  to  be  brought  promptly 
into  the  Prize  Court  for  adjudication,  and 
the  right  to  requisition,  therefore,  ought  as 
a  general  rule  to  be  exercised  only  when  this 
has  been  done.  It  is  for  the  Court,  and  not 
the  Executive  of  the  belligerent  State,  to  de- 
cide whether  the  right  claimed  can  be  law- 
fully exercised  in  any  particular  case. 

[105]  It  appears  that  the  British  Govern- 
ment, shortly  after  the  Act  was  passed,  pro- 
tested against  the  provisions  of  the  2nd  sec- 
tion. Tlie  grounds  for  such  protest  appear 
in  Lord  Russeirs  despatch  of  April  21,  1863. 
The  first  is  the  primary  duty  of  the  Court 
to  preserve  the  subject-matter  of  the  liti- 
gation for  the  party  who  ultimately  estab- 
lishes his  title.  In  stating  it  Lord  Russell 
ignores,  and  (having  regard  to  the  provisions 
of  the  section)  was  probably  entitled  to 
ignore,  all  exceptional  cases  based  on  the 
riglit  of  angary.  The  second  ground  is  that 
such  a  general  right  as  asserted  in  the  sec- 
tion would  encourage  the  making  of  seizures, 
known  at  the  time  when  they  are  made  to 
be  unwarrantable  by  law,  merely  because  the 
property  seized  might  be  useful  to  the  bel- 
ligerent. This  objection  is  more  serious,  but 
it  derives  its  chief  force  from  the  fact  that 
the  right  asserted  in  the  section  can  be  exer- 
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cised  before  the  property  seized  is  brought 
into  the  Prize  Court  for  adjudication,  and, 
even*  when  it  has  been  so  brought  in,  pre- 
cludes the  judge  from  dealing  judicially  with 
the  matter.  If  the  right  accorded  by  inter- 
national law  to  requisition  vessels  or  goods 
in  the  custody  of  the  Court  be  exercised 
through  the  Court  and  be  confined  to  cases 
in  which  there  is  really  a  question  to  be 
tried,  and  the  vessel  or  goods  cannot,  there- 
fore, be  released  forthwith,  the  objection  is 
obviated. 

It  further  appears  that  the  United  States 
took  the  opinion  of  their  own  Attorney-Gen- 
eral on  the  matter  (Opinions  of  Attomeys- 
Creneral  of  the  United  States,  vol.  10,  p.  519), 
and  were  advised  that  there  was  no  warrant 
for  the  section  in  international  law,  and  that 
it  would  not  be  advisable  to  put  it  into  force 
in  cases  where  controversy  was  likely  to 
arise.  The  Attorney-General  did  not,  any 
more  than  Lord  Russell,  refer  to  exceptional 
cases  based  on  the  right  of  angary,  but  dealt 
only  with  the  provisions  of  the  section  as  a 
whole. 

Some  stress  was  laid  in  argument  on  the 
cases  cited  in  the  judgment  in  the  Court  be- 
low upon  what  is  known  as  "the  right  of  pre- 
emption,'' but  in  their  Lordships'  opinion 
these  cases  have  little  if  any  bearing  on  the 
matter  now  in  controversy.  The  right  of  pre- 
emption appears  to  have  arisen  in  the  follow- 
ing manner:  According  to  the  British  view 
of  international  law,  naval  stores  were  abso- 
lute contraband,  and  if  found  on  a  neutral 
vessel  bound  for  an  enemy  port  were  lawful 
prize.  Other  countries  contended  that  such 
[106]  stores  were  only  contraband  if  destined 
for  the  use  of  the  enemy  Government.  If  des- 
tined for  the  use  of  civilians  they  were  not 
contraband  at  all.  Under  these  circumstances 
the  British  Government,  by  way  of  mitigation 
of  the  severity  of  its  own  view,  consented  to  a 
kind  of  compromise.  Instead  of  condemning 
such  stores  as  lawful  prize,  it  bought  them 
out  and  out  from  their  neutral  owners,  and 
this  practice,  after  forming  the  subject  of 
many  particular  treaties,  at  last  came  to 
be  recognized  as  fully  warranted  by  inter- 
national law.  It  was,  however,  always  con- 
fined to  naval  stores,  and  a  purchase  pur- 
suant to  it  put  an  end  to  all  litigation 
between  the  Crown  on  the  one  hand  and  the 
neutral  owner  on  the  other.  Only  in  cases 
where  the  title  of  the  neutral  was  in  doubt 
and  the  property  might  turn  out  to  be  enemy 
property  was  the  purchase-money  paid  into 
Court.  It  is  obvious,  therefore,  that  this 
"right  of  pre-emption"  differs  widely  from 
the  right  to  requisition  the  vessels  or  goods 
of  neutrals,  which  is  exercised  without  preju- 
dice to,  and  does  not  conclude  or  otherwise 
affect,  the  question  whether  the  vessel  or 
<rood9  should  or  should  not  be  condemned  as 
prize. 


On  the  whole  question  their  Lordships  have 
come  to  the  following  conclusion:  A  bel- 
ligerent Power  has  by  international  law  the 
right  to  a  requisition  vessels  or  goods  in  the 
custody  of  its  Prize  Court  pending  a  decision 
of  the  question  whether  they  should  be  con- 
demned or  released,  but  such  right  is  subject 
to  certain  limitations.  First,  the  vessel  or 
goods  in  question  must  be  urgently  required 
for  use  in  connection  with  the  defence  of  the 
realm,  the  prosecution  of  the  war,  or  other 
matters  involving  national  security.  Se^^nd- 
ly,  there  must  be  a  real  question  to  be  tried, 
so  that  it  would  be  improper  to  order  an  im- 
mediate release.  And,  thirdly,  the  right  must 
be  enforced  by  application  to  the  Prize  Court, 
which  must  determine  judicially  whether, 
under  the  particular  circumstances  of  the 
case,  the  right  is  exercisable. 

With  regard  to  the  first  of  these  limita- 
tions, their  Lordships  are  of  opinion  that  the 
judge  ought,  as  a  rule,  to  treat  the  statement 
on  oath  of  the  proper  officer  of  the  Crown  to 
the  effect  that  the  vessel  or  goods  which  it  is 
desired  to  requisition  are  urgently  required 
for  use  in  connection  with  the  defense  of  the 
realm,  the  prosecution  of  the  war,  or  other 
matters  involving  national  security,  as  [107] 
conclusive  of  the  fact.  This  is  so  in 
the  analogous  case  of  property  being  requisi- 
tioned under  the  municipal  law  (see  Warring- 
ton, L.  J.  in  the  case  of  Matter  of  Right 
[1916]  3  K.  B.  (Eng.)  666,  already  cited), 
and  there  is  every  reason  why  it  should  be 
BO  also  in  the  case  of  property  requisitioneif 
under  the  international  law.  Those  who  are 
responsible  for  the  national  security  must  be 
the  sole  judges  of  what  the  national  security 
requires.  It  would  be  obviously  undesirable 
that  such  matters  should  be  made  the  sub- 
ject of  evidence  in  a  Court  of  law  or  other- 
wise discussed  in  public. 

With  regard  to  the  second  limitation,  it 
can  be  best  illustrated  by  referring  to  the  old 
practice.  The  first  hearing  of  a  case  in 
prize  was  upon  the  ship's  papers,  the  answers 
of  the  master  and  others  to  the  standing 
interrogatories  and  such  special  interroga- 
tories as  might  have  been  allowed,  and  any 
further  evidence  which  the  judge,  under 
special  circumstances,  thought  it  reasonable 
to  admit.  If,  on  this  hearing,  the  judge  waa 
of  opinion  that  the  vessel  or  goods  ought  to 
be  released  forthwith,  an  order  for  release 
would  in  general  be  made.  A  further  hear- 
ing was  not  readily  granted  at  the  instance 
of  the  Crown.  If,  on  the  other  hand,  the 
judr^re  was  of  opinion  that  the  vessel  or  goods 
could  not  be  released  forthwith,  a  further 
hearing  would  be  granted  at  the  instance  of 
the  claimant.  If  the  claimant  did  not  desire 
a  further  hearing,  the  vessel  or  goods  would 
be  condemned.  This  practice,  though  obvious- 
ly unsuitable  in  many  respects  to  modern 
conditions,  had  the  advantage  of  demonstrate 
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ing  at  an  early  stage  of  the  proceedings 
whether  there  was  a  real  question  to  be  tried, 
or  whether  there  ought  to  be  an  immediate 
release  of  tlie  vessel  or  goods  in  question. 
In  their  Lordships'  opinion,  the  judge  should, 
before  allowing  a  vessel  or  goods  to  be  req- 
uisitioned, satisfy  himself  (having  regard  of 
<M>urse  to  modern  conditions)  that  there  is  a 
real  case  for  investigation  and  trial,  and  that 
the  circumstances  are  not  such  as  would 
justify  the  immediate  release  of  the  vessel  or 
goods.  The  application  for  leave  to  requisi- 
tion musty  under  the  existing  practice,  be  an 
interlocutory  application,  and,  in  view  of 
what  has  been  said,  it  should  be  supported 
by  evidence  sufficient  to  satisfy  the  judge  in 
this  respect.  In  this  manner  Lord  RusselPs 
objection  as  to  the  encouragement  of  unwar- 
ranted seizures  is  altogether  obviated. 

[108]  With  regard  to  the  third  limitation, 
it  is  based  on  the  principle  that  the  jurisdic- 
tion of  the  Prize  Court  commences  as  soon 
as  there  is  a  seizure  in  prize.  If  the  captors 
do  not  promptly  bring  in  the  property  seized 
for  adjudication,  the  Court  will  at  the  in- 
stance of  any  party  aggrieved  compel  them 
so  to  do.  From  the  moment  of  seizure  the 
rights  of  all  parties  are  governed  by  inter- 
national law.  It  was  suggested  in  argument 
that  a  vessel  brought  into  harbour  for  search 
might,  before  seizure,  be  requisitioned  under 
the  municipal  law.  This  point,  if  it  ever 
arises,  would  fall  to  be  decided  by  a  Court 
administering  municipal  law,  but  from  the 
point  of  view  of  international  law  it  would 
be  a  misfortune  if  the  practice  of  bringing  a 
vessel  into  harbour  for  the  purpose  of  search 
— a  practice  which  is  justifiable  because 
search  at  sea  is  impossible  under  the  con- 
ditions of  modern  warfare — ^were  held  to  give 
rise  to  rights  which  could  not  arise  if  the 
search  took  place  at  sea. 

It  remains  to  apply  what  has  been  said  to 
the  present  case.  In  their  Lordships'  opinion 
the  order  appealed  from  was  wrong,  not  be- 
cause, as  contended  by  the  appellants,  there 
is  by  international  law  no  right  at  all  to 
requisition  ships  or  goods  in  the  custody  of 
the  Court,  but  because  the  judge  had  before 
him  no  satisfactory  evidence  that  such  a 
right  was  exercisable.  The  affidavit  of  the 
Director  of  Army  Contracts,  following  the 
words  of  Order  xxix.  r.  1,  merely  states 
that  it  is  desired  on  behalf  of  His  Majesty 
to  requisition  the  copper  in  question.  It  does 
not  state  that  the  copper  is  urgently  required 
for  national  purposes.  Further,  the  affidavit 
of  Sven  Hoglund,  which  is  unanswered,  so 
far  from  showing  that  there  was  any  real 
case  to  be  tried,  suggests  a  case  for  im- 
mediate release.  Under  these  circumstances 
the  normal  course  would  be  to  discharge 
the  order  appealed  from  without  prejudice 
to   another   application   by   the   Procurator- 


General  supported  by  proper  evidence.  But 
the  copper  in  question  has  long  since  been 
handed  over  to  the  War  Department,  and,  if 
not  used  up,  at  any  rate  cannot  now  be 
identified.  No  order  for  its  restoration  can 
therefore  be  made,  and  it  would  be  wrong  to 
require  the  Government  to  provide  other 
copper  in  its  place.  Under  the  old  procedure 
the  proper  course  would  have  been  to  give 
the  appellant,  in  case  his  claim  to  the  copper 
be  ultimately  allowed,  leave  to  apply  to  the 
Court  for  any  damage  he  may  have  suffered 
by  reason  of  its  having  been  taken  by  the 
Government  under  the  order. 

[109]  It  was,  however,  suggested  that  the 
procedure  prescribed  by  the  existing  Prize 
Court  Rules  precludes  the  possibility  of  the 
Court  awarding  damages  or  costs  in  the 
existing  proceedings.  Under  the  old  prac- 
tice the  captors  were  parties  to  every  pro- 
ceeding for  condemnation,  and  damages  and 
costs  could  in  a  proper  case  have  been  award- 
ed as  against  them.  But  every  action  for 
condemnation  is  now  instituted  by  the  Pro- 
curator-General on  behalf  of  the  Crown,  and 
the  captors  are  not  necessarily  parties.  It 
IS  said  that  neither  damages  nor  costs  can  be 
awarded  against  the  Crown.  It  is  not  sug- 
gested that  the  persons  entitled  to  such  dam- 
ages or  costs  are  deprived  of  all  remedy,  but 
it  is  urged  that  in  order  to  recover  either 
damages  or  costs,  if  damages  or  costs  are 
claimed,  they  must  themselves  institute  fresh 
proceedings  as  plaintiffs,  not  against  the 
Crown,  but  against  the  actual  captors.  This 
result  would,  in  their  Lordships'  opinion,  be 
extremely  inconvenient,  and  would  entail  con- 
siderable hardship  on  claimants.  If  possible, 
therefore,  the  Prize  Court  Rules  ought  to  be 
construed  so  as  to  avoid  it,  and,  in  their 
Lordships'  opinion,  the  Prize  Court  Rules  can 
be  so  construed. 

It  will  be  observed  that,  by  Order  i.  r.  1, 
the  expression  "captor"  is,  for  the  purposes 
of  proceedings  in  any  cause  or  matter,  to  in- 
clude "the  proper  officer  of  the  Crown,"  and 
"the  proper  officer  of  the  Crown"  is  defined 
as  the  King's  Proctor  or  other  law  officer  or 
agent  authorized  to  conduct  prize  proceed- 
ings on  behalf  of  the  Crown  within  the  juris- 
diction of  the  Court. 

It  is  provided  by  Order  ii.  r.  3,  that  every 
cause  instituted  for  the  condemnation  of  a 
ship  or  (by  virtue  of  Order  I.  r.  2)  goods 
shall  be  instituted  in  the  name  of  the  Crown, 
though  the  proceedings  therein  may,  with 
the  consent  of  the  Crown,  be  conducted  by 
the  actual  captors.  By  Order  ii.  r.  7,  in  a 
cause  instituted  against  the  "captor"  for 
restitution  or  damages  the  writ  is  to  be  in 
the  Form  No.  4  of  Appendix  A.  This  would 
appear  to  contemplate  that  an  action  for 
damages  can  be  Instituted  against  the  proper 
officer  of  the  Crown,  any  argument  to  the  con- 
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trary,  baaed  upon  the  farm  of  writ  as  origi- 
nally framed,  being  rendered  invalid  by  the 
alterations  in  such  form  introduced  by  rule 
No.  6  of  the  Prize  Court  Rules  under  the 
Order  in  Council  dated  March  11,  1915.  It 
is  not,  however,  necessary  to  decide  this 
point. 

Order  v.  provides  for  proceedings  in  case 
of  failure  to  proceed  [110]  by  captors.  Un- 
der rr.  1  and  2,  which  contemplate  the 
case  of  no  proceedings  having  been  yet  insti- 
tuted, the  claimant  must  issue  a  writ,  and 
can  then  apply  for  relief  by  way  of  restitu- 
tion, with  or  without  damages  and  costs.  It 
does  not  appear  against  whom  the  writ  is  to 
be  issued,  whether  against  the  actual  captors 
or  the  proper  officer  of  the  Crown  who  ought 
to  have  instituted  proceedings.  Under  r.  3, 
however,  which  contemplates  that  proceedings 
have  been  instituted,  it  is  provided  that,  if 
the  captors  (which,  in  the  case  of  an  action 
for  condemnation,  must  of  course  mean  the 
proper  officer  of  the  Cro>vn)  fail  to  take  any 
steps  within  the  respective  times  provided  by 
the  rules,  or,  in  the  opinion  of  the  judge, 
fail  to  prosecute  with  effect  the  proceedings 
for  adjudication,  the  judge  may,  on  the 
application  of  a  claimant,  order  the  prop- 
erty to  be  released  to  the  claimant,  and  may 
make  such  order  as  to  damages  or  costs  as 
he  thinks  fit.  This  rule,  therefore,  distinct- 
ly contemplates  that  the  Crown  or  its  proper 
officer  may  be  made  liable  for  damages  or 
costs.  Neither  damages  nor  costs  could  be 
awarded  against  persons  who  were  not 
parties  to  the  proceedings,  and  it  can  hardly 
have  been  the  intention  of  the  rules  to  make 
third  parties  liable  for  the  default  of  those 
who  were  actually  conducting  the  proceed- 
ings. 

By  Order  vi.  proceedings  may  be  discon- 
tinued by  leave  of  the  judge,  but  such  dis- 
continuance is  not  to  affect  the  right,  if  any, 
of  the  claimant  to  costs  and  damages.  This 
again  contemplates  that  in  an  action  for  con- 
demnation the  claimant  may  have  a  riglit  to 
costs  and  damages,  and,  as  the  Crown  is  the 
only  proper  plaintiff  in  such  an  action,  to 
costs  and  damages  against  the  Crown. 

Order  xm.  is  concerned  with  releases. 
They  are  to  be  issued  out  of  the  registry  and, 
except  in  the  six  cases  referred  to  in  r.  3, 
only  with  the  consent  of  the  judge.  One  of 
the  excepted  cases  is  when  the  property  is 
the  subject  of  proceedings  for  condenmation, 
that  is,  of  proceedings  in  which  the  Crown 
by  its  proper  officer  is  plaintiff,  and  when  a 
consent  to  restitution  signed  by  the  captor 
(again  by  the  proper  officer  of  the  Crown) 
has  been  filed.  Another  excepted  case  is  when 
proceedings  instituted  by  or  on  behalf  of  the 
Crown  are  discontinued.  By  r.  4  no  release 
is  to  affect  the  right  of  any  of  the  owners  of 
the  property  to  costs  and  damages  against 
the  "captor,"  unless  so  ordered  by  the  judge 


In  the  cases  last  [111]  referred  to  "captor** 
must  again  mean  the  proper  officer  who  is 
suing  on  belialf  of  the  Crown. 

Order  xliv.  deals  with  appeals,  and  pro- 
vides that  in  every  case  the  appellant  must 
give  security  for  costs  to  the  satisfaction  of 
the  judge.  In  cases  of  appeals  from  a  con- 
demnation, or  in  other  cases  in  which  the 
Crown  by  its  proper  officer  would  be  a  re- 
spondent, this  provision  could  serve  no  useful 
purpose  unless  costs  could  be  awarded  in 
favour  of  the  Crown,  and,  if  costs  can  be 
awarded  in  favour  of,  it  follows  that  they 
can  similarly  be  awarded  against  the  Crown. 
.  It  is  to  be  observed  that,  unless  the  judg- 
ment or  order  appealed  from  be  stayed  pend- 
ing appeal,  r.  4  of  this  Order  contemplates 
that  persons  in  whose  favour  it  is  executed 
will  give  security  for  the  due  performance  of 
such  Order  as  His  Majesty  in  Council  may 
think  fit  to  make.  Their  Lordships  were  not 
informed  whether  such  security  was  given  in 
the  present  ease. 

In  their  Lordships'  opinion,  these  rules 
are  framed  on  the  footing  that  where  the 
Crown  by  its  proper  officer  is  a  party  to  the 
proceedings  it  takes  upon  itself  the  liability 
as  to  damages  and  costs  to  which  under  the 
old  procedure  the  actual  captors  were  sub- 
ject. This  is  precisely  what  might  be  ex- 
pected, for  otherwise  the  rules  Avould  tend  to 
hamper  claimants  in  pursuing  the  remedies 
open  to  them  according  to  international  law. 
The  matter  is  somewhat  technical,  for  even 
under  the  old  procedure  the  Crown,  as  a 
general  rule,  in  fact  defrayed  the  damages 
and  costs  to  which  the  raptors  might  be 
held  liable.  The  common  law  rule  that  the 
Crown  neither  paid  nor  received  costs  is,  as 
pointed  out  by  Lord  Macnaghten  in  Johnson 
V.  Rex  [1904]  A.  C.  (Eng.)  817,  subject  to 
exceptions. 

Their  Lordships,  therefore,  have  come  to 
the  conclusion  that,  in  proceedings  to  which 
under  the  new  practice  the  Crown  instead  of 
the  actual  captors  is  a  party,  both  damages 
and  costs  may  in  a  proper  case  be  awarded 
against  the  Crown  or  the  officer  wlio  in  such 
proceedings  represents  the  Crown. 

The  proper  course,  therefore,  in  the  present 
case,  is  to  declare  that  upon  the  evidence  be- 
fore the  President  lie  was  not  justified  in 
making  the  order  the  subject  of  this  appeal, 
and  to  give  the  appellants  leave,  in  the  event 
of  their  ultimately  succeeding  in  the 
[112]  proceedings  for  condemnation,  to  ap- 
ply to  the  Court  below  for  such-  damages,  if 
any,  as  they  may  have  sustained  by  reason  of 
the  order  and  what  has  been  done  under  it. 
Their  Lordships  will  humbly  advise  His 
Majesty  accordingly:  hut  inasmuch  as  the 
case  put  forward  by  the  a)ipellants  has  suc- 
ceeded in  part  only,  they  do  not  think  that 
any  order  should  be  made  as  to  the  costs  of 
the  appeal. 


NOTE. 

Higlit  of  Belligerent  Power  to  Requi- 
sition Goods  of  Neutral. 


As  is  noted  in  the  reported  case,  several 
decisions  of  the  United  States  district  court 
liave  affirmed  tlie  doctrine  that  a  belligerent 
t^overnment  has  the  power  to  requisition  to 
its  own  use  property  of  a  neutral  brought  in 
as  a  prize,  in  advance  of  a  condemnation 
thereof  by  a  prize  court.  The  Ella  Warley, 
Blatchf.  Prize  Cas.  204,  8  Fed.  Cas.  No. 
4,370;  The  Memphis,  Blatchf.  Prize  Cas.  202, 
16  Fed.  Cas.  No.  9,412;  The  Peterhoff, 
Blatchf.  Prize  Cas.  381,  463,  19  Fed.  Cas. 
Nofl.  11,023,  11,024.  See  also  The  Stephen 
Hart,  Blatchf.  Prize  Cas.  387,  22  Fed.  Cas. 
No.  13,364.  In  the  Ella  Warley,  supra,  it 
was  said:  **The  prerogative  right  of  the 
captors  to  take  the  property  seized  to  their 
own  use  is  modified  only  in  subsorviency  to 
the  modern  law  of  war,  that,  in  case  a  ju- 
dicial confiscation  of  it  is  not  secured,  the 
captors  are  responsible  over  for  its  value  to 
the  lawful  proprietor.  That  responsibility 
may  be  secured  to  the  claimant  by  bail,  in 
court,  for  its  worth,  or  other  equivalent  pro- 
tection to  such  contingent  right.  The  usage 
of  this  court  is,  to  place  the  value  in  deposit 
in  the  registry  of  the  court,  or  in  the  United 
States  treasury,  subject  to  the  authority  of 
the  court,  to  be  restored  and  paid  to  the 
claimant  in  case  of  the  acquittal  of  the  prop- 
erty, in  place  of  relying  upon  individual 
undertakings  or  responsibilities  therefor." 

The  federal  statute  authorizing  an  ap- 
propriation of  captured  goo<ls  by  the  Secre- 
tary of  the  Navy  or  the  Secretary  of  War 
( Act  Cong.  1863,  c.  86,  §  2 )  commented  on  in 
the  reported  case  was  repealed  in  the  follow- 
ing year  and  a  substitute  enacted  (Act  June 
30,  1864,  c.  174,  Rev.  St.  §  4G24,  6  Fed.  St. 
Ann.  72).  The  latter  act  gives  no  express 
authority  to  take  captured  property  but  pro- 
vides merely  that  if  it  is  taken  the  value 
shall  be  ascertained  and  secured  in  a  pre- 
scribed manner.  In  an  opinion  by  the  At- 
torney-General (16  Op.  Atty.-Gen.  339)  it 
was  held  that  the  act  was  declaratory  of 
the  practice  theretofore  obtaining,  referring 
to  the  decisions  heretofore  cited. 

The  well-established  power  of  a  military 
commander  in  hostile  territory  to  requisition 
the  property  of  private  persons  in  case  of 
military  necessity  has  been  Jield  to  be  appli- 
cable to  the  property  of  a  neutral  residing  in 
the  enemy's  country.  Gallego  v.  U.  S.  43  Ct. 
CI.  444. 

The  reported  case,  which  declares  authori- 
tatively the  law  of  England,  upholds  the  right 
of  requisition  so  far  as  it  is  conferred  by 
international  law,  but  holds  that  the  rights 
given  by  that  law^  cannot  be  extended  by  a 
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royal  order.  It  imposes  on  the  right  to  req- 
uisition neutral  goods  brought  in  as  a  prize 
three  limitations,  as  follows:  ''First,  the 
vessel  for  goods  in  question  must  be  urgently 
required  for  use  in  connection  with  the  de- 
fense of  the  realm,  the  prosecution  of  the 
war,  or  other  matters  involving  national  se- 
curity. Secondly,  there  must  be  a  real  ques- 
tion to  be  tried,  so  that  it  would  be  improp- 
er to  order  an  immediate  release.  And, 
thirdly,  the  right  must  be  enforced  by  ap- 
plication to  the  prize  court,  which  must  de- 
termine judicially  whether,  under  the  par- 
ticular circumstances  of  the  case,  the  right  is 
exercisable."  See  also  The  Curlew  Stew. 
Vice-Adm.  Rep.  (Nova  Scotia)  312,  stated  at 
length  in  the  reported  case. 


V. 


BEN0EB. 


Montana  Supreme  Court — January  20,  1913. 


46  Mont,  4:07;  129  Pac.  380. 


Attorneys  —  Contraot  for  Continsent 
Fe<ei  —  Confltruotion  —  Value  of  ][«and 
Reoovered. 

Under  a  clause  of  a  contract  between  an 
attorney  and  client,  providing  that  the  at- 
torney should  receive  12^  per  cent  of  the 
value  of  all  the  land  and  money  recovered  by 
compromise  or  in  any  manner  whatsoever  in 
an  action  pending  against  a  railroad  company 
over  the  title  to  certain  land,  the  attorney  is 
entitled  to  12^  per  cent  of  the  value  of  all 
lands  to  which  his  client  secured  title  by  a 
compromise  agreement,  though  such  title  was  • 
obtained  through  a  relinquisliment  by  the  rail- 
road company  to  the  government,  in  order 
that  the  client  might  obtain  title  directly 
from  the  government. 

Same. 

Under  such  clause  the  attorney  is  entitled 
to  recover  the  12*  per  cent  in  money  and  not 
in  land,  though  the  preceding  clause  provided 
that  plaintiff  should  receive  "12^  per  cent  of 
all  land  and  monev  recovered." 

Same. 

The  attorney's  compensation  in  such  case 
became  due  when  the  compromise  agreement 
was  signed;  and  hence  the  12^  per  cent  is 
based  on  the  value  of  the  land  at  such  time, 
though  the  patent  from  the  government  was 
not  obtained  until  a  later  date. 

Interest  on  Attorneys*  Fees  — >  From 
Wl&at  Time  Computed. 

Failure  of  a  client  to  pay  an  attorney  his 
fee  when  it  becajue  due  under  the  contract 
between  them  is  "a  breach  of  an  oblgation 
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arising  from  contract/'  within  Rev.  Codes, 
§  6048,  providing  that  the  measure  of  dam- 
ages for  such  a  breach,  unless  otherwise  ex- 
pressly provided,  is  the  amount  which  will 
compensate  the  aggrieved  party  for  the  detri- 
ment approximately  caused  thereby,  or  likely 
to  result  therefrom;  and  hence  the  measure 
of  damages  for  such  breach  was  the  principal 
amount  due,  together  with  interest  at  the 
legal  rate  up  to  the  time  of  trial,  allowing 
credit  for  payments  made  at  their  respective 
dates. 

[See  note  at  end  of  this  case.] 

Contingent  Fee  Contract  —  Parol  Erl- 
dence  to  Explain. 

In  an  attorney's  action  for  compensation 
under  a  contract  entitling  him  to  a  certain 
per  cent  of  the  value  of  land  recovered,  esti- 
mated at  the  time  of  the  signing  of  a  com- 
promise agreement,  evidence  of  the  value  of 
the  land  at  a  time  subsequent  to  such  agree- 
ment is  improper. 

Appeal  —  Objection  Not  Made  Below. 

An  objection  to  the  admission  of  evidence 
cannot  be  considered  on  appeal  when  not 
made  below. 

Evidence  —  Value  of  I«and  ^  Avail- 
ability for  Particular  Use. 
In  an  action  for  a  certain  per  cent  of  the 
value  of  land  as  an  attorney's  fee,  evidence 
that  the  land  was  available  for  city  lot  pur- 
poses is  competent  to  establish  its  market 
value  at  the  time  the  debt  accrued,  though  it 
was  not  then  being  used  for  such  purposes. 

Appeal  from  District  Court,  Custer  county: 
Henry,  Judge. 

Action  for  services.  George  W.  Myers, 
plaintiff,  and  Henry  Bender,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facts   are   stated   in   the  opinion.     Re- 

VEBSED. 

Oeorge  W.  Farr  for  appellant. 
Donald  Campbell  and   Fred  H.  Hathhom 
for  respondent. 

[502]  Bbantley,  C.  J. — Plaintiflf  brought 
this  action  on  April  8,  1908,  to  recover  a 
judgment  for  services  as  an  attorney  and 
counselor  at  law,  rendered  to  the  defendant 
in  an  action  in  the  United  States  district 
court,  at  Helena,  Montana,  in  which  the  de- 
fendant was  plaintiff  and  the  Northern  Pa- 
cific Railway  Company  and  others  were  [503] 
defendants.  The  purpose  of  that  action  was 
to  obtain  a  decree  declaring  the  railway  com- 
pany a  trustee  of  the  title  to  lands  herein- 
after described,  lying  within  the  limits  of  the 
federal  grant  originally  made  to  the  Northern 
Pacific  Railroad  Company,  for  the  benefit  of 
the  defendant  herein,  he  claiming  that  he  had 
made  settlement  upon  them,  and  filed  his 
declaratory  statement  prior  to  the  definite 
location  of  the  line  of  the  railway,  and  that 
the  patent  under  which  it  then  held  the  en- 


tire section,  which  included  the  lands  em- 
braced in  his  settlement,  had  been  issued  to 
it  by  the  federal  authorities  in  violation  of 
his  right  as  a  settler.  At  the  time  the  action 
was  brought  it  was  verbally  agreed  that  the 
plaintiff  should  receive  as  his  compensati<»L 
$150  in  cash  and  twelve  and  one-half  per 
cent  of  the  value  of  any  lands  recovered  in 
the  action  or  to  which  title  should  be  secured 
by  suit,  compromise,  arbitration  or  otherwise. 
Subsequently  the  agreement  was  reduced  to 
writing  and  signed  by  the  parties.  The  writ- 
ing bears  date  January  16,  1906,  the  action 
being  then  about  to  be  determined  by  com- 
promise agreement.  Omitting  formal  parts, 
it  reads  as  follows: 

"The  said  G.  W.  Myers  agrees  to  use  due 
diligence  in  prosecuting  said  suit  to  a  final 
determination  in  said  court  or  by  compromise 
settleoient  out  of  court;  and  it  is  agreed  and 
imderstood  by  both  parties  hereto  that  the 
said  G.  W.  Myers  is  to  be  paid  for  such  legal 
services  by  said  Henry  Bender  the  sum  of 
$150  cash,  and  is  to  be  further  paid  by  the 
said  Henry  Bender  twelve  and  one-half  per 
cent  of  all  the  land  and  money  recovered 
either  by  suit  or  by  compromise  in  said  case, 
this  contract  includes  all  of  plaintiff's  claims 
known  as  D.  S.  No.  3621,  comprising  the  west 
one-half  of  the  southwest  one-fourth,  and  the 
southeast  one-fourth   of  the   southwest  one- 
fourth,  and  lot  Four  of  Section  27  in  Town- 
ship 8  North  of  Range  47  East,  containing 
133  and  36-100  acres,  intending  hereby  that 
said  G.  W.  Myers  is  to  be  paid  for  such  legal 
services  the  said  sum  of  $150,  and  twelve  and 
one-half  per  cent  of  the  value  of  all  the  land 
and  money  so  recovered  either  by  suit,  com- 
promise or  arbitration  or  otherwise  in  any 
manner  whatsoever;   and  should  land  other 
than  the  above  described  be  obtained  or  re- 
covered by  said  suit,    [504]   compromise  or 
arbitration  then  the  said  G.  W.  Myers  is  to 
further  receive  for  such  legal  services  twelve 
and  one-half  per  cent  of  the  value  of  all  such 
land  so  obtained  or  recovered  and  it  is  under- 
stood and  agreed  by  both  parties  hereto  that 
the  valuation  to  be  placed  upon  any  part  of 
the  claim  known  as  D.  S.  No.  3621  that  mav 
be  recovered  is  not  to  be  less  than  $75.00  per 
acre,    and    further   the    said    Henry    Bender 
agrees  to  pay  all  expenses  connected  with  said 
suit.     It  is  further  agreed  to  and  understood 
that  the  said  $150  is  to  be  paid  before  the 
termination  of  said  case  and  if  not  so  paid 
before  termination  or  settlement  of  said  case 
then  to  be  paid  out  of  any  money  or  land  so 
obtained  or  recovered  at  the  time  of  settle- 
ment of  the  said  case." 

On  February  17,  1906,  an  agreement  was 
reached  between  Bender  and  the  railway  com- 
pany, its  codefendants  being  its  grantees  of 
a  part  of  the  lands  in  controversy,  and  one 
of  its  purposes  in  defend in|j  the  action  being 
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to  protect  them  ajB  such.  By  the  tenns  of  the 
compromise  Bender  agreed  to  waive  his  claim 
to  the  south  half  of  the  southwest  quarter  of 
section  27,  by  executing  and  delivering  to  the 
company  a  quitclaim  deed,  and  to  dismiss  the 
action.  The  railway  company  on  its  part 
agreed  to  quitclaim  to  the  United  States  the 
northwest  quarter  of  the  southwest  quarter 
and  lot  4  of  said  section  27,  containing  53.36 
acres,  and  to  convey  to  Bender  by  warranty 
deed  lot  3  and  that  portion  of  lot  2  lying 
south  of  a  line  extending  east  and  west  across 
this  lot  at  a  distance  of  fifty  rods  south  from 
the  north  line  of  the  section  and  parallel 
therewith,  and  containing  34.02  acres.  The 
railway  company  also  agreed  to  pay  to  Ben- 
der $2,000  in  cash.  The  purpose  of  the  quit- 
claim by  the  railway  company  to  the  United 
States  was  to  enable  Bender  to  secure  a  pat- 
ent to  the  63.36  acres  directly  from  the  United 
States,  under  the  provisions  of  the  Act  of 
Congress  approved  tfuly  1,  1898  (30  Stats,  at 
Large,  p.  697 ) .  The  agreement  was  executed, 
with  the  result  that  Bender  became  vested 
with  title  to  the  34.02  acres  by  deed  from 
the  railway  company  dated  June  14,  1906, 
and  to  53.36  acres  by  homestead  patent  from 
the  United  States  dated  December  5,  1907. 

[506]  The  complaint  alleges,  in  substance, 
that  the  plaintiff  fully  performed  the  services 
required  by  the  contract,  and  that  they  re- 
sulted in  securing  to  the  defendant  title  to 
lands  to  the  extent  of  87.38  acres,  together 
with  $2,000  in  cash;  that  these  lands  were 
at  the  date  of  the  compromise,  and  ever  since 
have  been,  of  the  value  of  $75,000 ;  that  under 
the  terms  of  the  contract  plaintiff  became 
entitled  to  receive  from  the  defendant  the 
sum  of  $9,375  in  addition  to  the  sum  of  $150, 
which  he  was  entitled  to  receive  in  any  event, 
or  a  gross  sum  of  $9,525,  and  that  no  part 
of  this  has  been  paid,  except  the  sum  of 
$916.50,  leaving  a  balance  of  $8,609.40,  which 
the  defendant  has  failed  and  refused  to  pay, 
though  demand  has  heretofore  been  made  for 
payment.  Judgment  is  demanded  for  this 
amount  with  interest  at  eight  per  cent  per 
annum  from  January  12,  1907,  the  date  at 
which  demand  was  made.  The  controversy  at 
the  trial  was  as  to  the  value  of  the  lands 
acquired  by  the  compromise  settlement,  and 
hence  as  to  whether  plaintiff  was  entitled  to 
recoverv  in  anv  amount,  the  defendant  insist- 
ing  that  inasmuch  as  title  to  the  53.36  acres 
was  obtained  by  patent  directly  from  the 
United  States,  they  constituted  no  part  of  the 
recovery  had  in  the  action,  and  that  the  evi- 
dence as  to  them  should  be  excluded.  The 
court  held  that  under  the  terms  of  the  con- 
tract the  plaintiff  was  entitled  to  twelve  and 
cne-half  per  cent  of  the  value  of  all  the  lands 
obtained  through  the  services  rendered  by  him 
in  connection  with  the  settlement,  whether 
title  was  obtained  directly  from  the  railway 


company  or  not.  Evidence  was  also  admitted, 
over  defendant's  objection,  as  to  such  value 
at  any  time  subsequent  to  the  date  at  which 
the  compromise  was  reached  and  up  to  the 
date  of  the  commencement  of  the  action;  and 
the  jury  were  instructed  that  in  determining 
the  amount,  if  any,  which  they  should  find 
the  plaintiff  entitled  to  recover,  they  should 
take  into  consideration  the  highest  reasonable 
market  value  of  the  lands  shown  by  the  evi- 
dence, at  any  time  from  the  completion  by 
the  plaintiff  of  his  services  under  the  contract 
until  the  commencement  of  the  action.  The 
jury  found  for  the  plaintiff  and  awarded  him 
damages  in  the  sum  of  $2,244.  Judgment  was 
entered  accordingly.  [506]  The  defendant  has 
appealed  from  the  judgment  and  an  order  de- 
nying his  motion  for  a  new  trial. 

The  brief  of  couns^  contains  many  assign- 
ments of  error  upon  specific  rulings  made 
during  the  progress  of  the  trial.  It  will  not 
be  necessary  to  notice  them  in  detail.  The 
principal  questions  submitted  for  decision  are 
whether  the  court  correctly  construed  the 
agreement,  and  whether  the  rule  adopted  for 
the  ascertainment  of  damages,  as  indicated  by 
the  admission  of  the  evidence  referred  to 
and  the  instruction  submitted  to  the  jury,  is 
the  one  applicable  to  this  case. 

The  plaintiff  and  the  defendant  both  stated 
that  the  writing  contains  the  terms  of  their 
agreement  fts  it  was  originally  made.  The 
intention  is  expressed  that  the  plaintiff 
should,  in  addition  to  the  cash  payment,  re- 
ceive twelve  and  one-half  per  cent  of  the  value 
of  all  lands  to  which  the  defendant  should 
secure  title  at  the  final  outcome  of  the  ac- 
tion; for  the  language  employed  is  ''intending 
hereby  that  said  6.  W.  Myers  is  to  be  paid 
for  such  legal  services  the  said  sum  of  $150, 
and  twelve  and  one-half  per  cent  of  the  value 
of  all  the  land  and  money  so  recovered  either 
by  suit,  compromise  or  arbitration  or  other- 
wise in  any  manner  whatsoever."  This  lan- 
guage clearly  indicates  that  the  parties  in- 
tended to  make  all  the  lands  obtained  by  the 
defendant,  in  connection  with  this  action, 
from  whatever  sources  the  title  might  bo 
derived,  together  with  any  amount  of  money 
paid  to  him,  the  basis  upon  which  his  con- 
tingent compensation  should  be  calculated. 
The  court's  construction  of  the  agreement  was 
therefore  correct. 

The  very  purpose  of  the  action  was  to  have 
determined  Bender's  right  to  the  area  covered 
by  his  settlement.  When  the  parties  came  to 
arrange  their  compromise.  Bender  might  liave 
taken  a  conveyance  of  the  53.36  acres  directly 
from  the  railway  company;  for  it  held  title 
under  patent  from  the  United  States.  In- 
stead of  pursuing  this  course,  for  some  unex- 
plained reason  of  his  own  he  preferred,  as 
the  evidence  shows,  to  obtain  title  directlv 
from    the    United    States.      That   he   accom- 
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plished  this  result  by  requiring  the  railway 
company    to    relinquish    its   title    under    the 
provisions  of  the  statute  so  as  to  put  him  in 
position   [507]    to  obtain  recognition  of  his 
settlement  right  by  the  authorities  of  the  land 
department  and  the  issuance  of  patent  direct- 
ly to  himself,  did  not  render  these  lands  any 
less  a  part  of  the  recovery  in  the  action.    It 
was    not    the    intention    that    the    plaintiff 
should  have  any  interest  in  the  lands  recov- 
ered, for  though  it  is  recited  in  the  agreement 
that  the  plaintiff  "is  to  be  further  paid  by 
the  said  Henry  Bender  twelve  and  one-half 
per  cent  of  all  the  land  and  money  recovered," 
the    clause   immediately   following   this    and 
quoted  above  expresses  in  explicit  terms  that 
the  intention  was  that,  aside  from  the  $150 
in  cash  to  be  paid  in  any  event,  the  amount 
of  the  additional  compensation  was  made  con- 
tingent upon  the  money  value  of  the  recovery 
and  was  to  be  payable  in  money.    It  is  equal- 
ly clear,  from  the  last  clause  of  the  agree- 
ment, that  whatever  amount  plaintiff  became 
entitled  to  receive,  he  w^as  entitled  to  receive 
it    when    his    services    had    been    completed. 
These  were  completed  when  the  compromise 
agreement  was  effected ;  for  he  did  not,  under 
the  terms  of  the  agreement,  a^siune  the  obli- 
gation to  perform  any  other  service  than  to 
secure  a   settlement  of  the  controversv  over 
the  title,  and  this  was  accomplished  by  the 
signing  of  the  compromise  agreement.     The 
result  of  it  was  that  the  defendant,  so  far  as 
plaintiff  was  concerned,  became  the  owner  of 
the  lands  in  controversy,  though  he  received 
formal   conveyances   at  times   subsequent   to 
the  time  at  which  it  was  signed  by  the  par- 
ties.    The  basis  upon  which  his  percentage 
was  to  be  calculated  was,  therefore,  the  value 
at   that   time   of   the   lands   recovered   lyitli 
the  cash  payment  added.     The  obligation  of 
the  defendant  to  pay  then  became  absolute,  the 
amount  to  l>e  paid  to  be  determined  by  the 
reasonable  market  value  of  the  recovery  at 
that  time,  subject  only  to  the  condition  that 
the  value  of  the  53.36  acres,  for  which  patent 
was  thereafter  to  be  obtained,  should  not  be 
fixed  at  less  than  $75  per  acre.    The  failure 
^    of  the  defendant  to  pay  the  amount  which 
thus  became  due  was  a  breach  of  his  obliga- 
tion to  discharge  the  contract  by  payment. 
''For  the  breach  of  an  obligation  arising  from 
contract,    the    measure    of    damages,    except 
where  otherwise  expressly  provided  by  this 
f'ode,  is  the  amount  which  will  compensate 
the  party  [508]   aggrieved  for  all  the  detri- 
ment proximately  caused  thereby,  or  which  in 
the  ordinary  course  of  things  would  be  likely 
to  result  therefrom."     (Rev.  Codes,  sec.  6048.) 
If  the  defendant  had  made  full  payment  upon 
the  completion  of  plaintiff's  services,  he  would 
have  fully  performed  his  contract.     Since  he 
did  not  make  such  payment,  he  is  to  be  held 
to    compensate    plaintiff    for    the    detriment 


"proximately  caused"  by  the  delay.  "In  the 
ordinary  course  of  things,"  the  only  detri- 
ment which  could  result  to  him  waa  the  loss 
by  plaintiff  of  the  use  of  the  money.  There- 
fore, full  compensation  for  the  detriment  thus 
caused  is  to  be  measured  by  the  principal 
amount  due,  together  with  interest  at  the 
legal  rate  up  to  the  date  of  trial,  allowing, 
of  course,  credit  for  such  payments  as  have 
been  made,  at  their  respective  dates.  The 
court  was  therefore  in  error  in  admitting  evi- 
dence to  show  the  value  of  the  recovered 
lands  at  any  time  subsequent  to  the  date  of 
the  compromise  agreement  and  in  directing 
the  jury  to  consider  it  in  aaoertaining  the 
basis  for  calculating  the  amount  plaintiff  was 
entitled  to  recover.  It  is  true  the  complaint 
alleges  a  demand  on  January  12,  1907,  and 
the  prayer  is  for  the  balance  due  with  in- 
terest from  that  date.  Except  in  so  far  as 
by  this  allegation  the  plaintiff  shortened  the 
time  during  which  he  was  legally  entitled  to 
interest  and  to  this  extent  diminished  the 
amount  which  he  would  otherwise  hAve  been 
entitled  to  recover,  the  case  should  have  been 
submitted  to  the  jury  upon  the  theory  we 
have  indicated.  The  statute  embodies  the 
common-law  rule,  and  the  authorities  gener- 
ally agree  that  the  damages  recoverable  in 
such  cases  must  be  limited  to  such  as  may 
fairly  be  supposed  to  have  been  within  the 
contemplation  of  the  parties  when  they  en- 
tered into  the  contract,  and  such  as  might 
naturally  be  expected  to  result  from  its  vio- 
lation. In  no  case  is  the  plaintiff  entitled  to 
recover  anything  more  than  he  would  have 
received  had  the  contract  been  performed  by 
the  defendant  on  his  part,  assuming  that  it 
had  been  performed.  (O'Keefe  v.  Dyer,  20 
Mont.  477,  52  Pac  196;  Griffin  v.  Colver,  16 
N.  Y.  489,  69  Am.  Dec.  718;  Hayes  v.  Cooley, 
13  N.  D.  204,  100  N.  VV.  260;  Bates  v.  Dia- 
mond Crystal  Salt  Co.  36  Neb.  000,  55  N.  W. 
258;  Mihills  Mfg.  Co.  v.  Day,  50  la.  250; 
Wells  [509]  V.  Abemethy,  6  Conn.  222; 
Hickok  V.  W.  E.  Adams  Co.  18  S.  D.  14,  25 
X.  W.  77;  Ross  ▼.  Carter,  1  Humph.  (Tenn.i 
415;  Marr  v.  Prather,  3  Mete.  (Ky.)  196; 
Alexander  y.  Webster,  6  Md.  359;  1  Suther- 
land on  Damages,  sec.  50.)  Because  of  the 
error  in  this  behalf,  the  defendant  must  be 
awarded  a  new  trial. 

The  Bender  lands  adjoin  the  corporate  lim- 
its of  Miles  City.  It  appears  that  after  the 
title  was  secured  by  Bender  a  part  of  the 
lands  were  platted  and  made  an  addition  to 
the  city.  The  lots  were  then  put  upon  the 
market  for  sale.  Evidence  was  introduced 
tending  to  show  the  value  of  this  portion  of 
the  lands  for  city  lot  purposes.  It  is  argued 
that  the  court  erred  in  admitting  it.  A  suffi- 
cient answer  to  this  contention  is  that  the 
evidence  went  in  without  objection  on  the 
ground  now  urged ;  but  the  objection,  if  made. 
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would  properly  have  been  overruled.  The 
competency  of  such  eyidenoe  to  establish  mar- 
ket value  of  land  was  considered  by  the  su- 
preme court  of  the  territory  in  the  early  case 
of  Montana  R.  Co.  v.  Warren,  6  Mont.  275, 
12  Pac.  641.  In  that  case  the  court  said: 
"Respondent  was  allowed  to  prove  the  value 
of  the  land  for  town  lot  purposes.  He  had 
the  right  to  do  so,  whether  he  had  built 
upon  it  or  not.  As  we  have  seen,  the  question 
is  not  as  to  what  use  the  land  had  been  put. 
The  owner  has  a  right  to  obtain  the  market 
value  of  tbc  land,  based  upon  its  availability 
for  the  most  valuable  purposes  for  which  it 
can  be  used,  whether  or  not  he  so  used  it." 
The  rule  thus  stated  has  since  been  recog- 
nized and  followed  by  this  court.  (Northern 
Pac.  etc.  R.  Co.  v.  Forbis,  15  Mont.  452,  48 
Am.  St.  Rep.  602,  39  Pac.  571;  Sweeney  v. 
Montana  Cent.  R.  Co.  25  Mont.  543,  65  Pac. 
912.) 

The  contention  is  made  that  the  evidence 
is  insufficient  to  sustain  the  verdict.  We  shall 
not  undertake  to  examine  it  in  detail.  Very 
little  of  it  tends  to  establish  definitely  the 
value  of  any  portion  of  the  lands  in  contro- 
versy at  or  within  a  year  subsequent  to  the 
date  of  the  compromise  agreement.  We  shall 
not  presume  that  the  plaintiff  on  another 
(rial  will  not  be  able  to  show  that  their  value 
at  that  time  was  such  as  to  warrant  the  jury 
in  awarding  him  a  substantial  amount. 

[510]  The  judgment  and  order  are  reversed 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Holloway,  J.,  concurs. 

Sanner,  J.,  being  disqualified,  did  not  hear 
the  argument,  and  takes  no  part  in  the  fore- 
going decision. 


NOTE. 
Interest  on  Attorney's  Fees. 


Generally,  249. 
Rule  in  Illinois,  250. 
Rule  in  England,  250. 


Generally, 

It  may  be  stated  as  a  general  rule  that 
interest  on  attorney's  fees  is  recoverable 
from  the  time  they  become  due  and  payable. 
Morrow  v.  Pike  County,  189  Mo.  610,  88  S. 
W.  99;  Adams  v.  Ft.  Plain  Bank,  36  N.  Y. 
255,  revering  23  How.  Pr.  45;  Mygatt  v.  Wil- 
cox, 45  N.  Y.  306,  6  Am.  Rep.  90,  affirminp 
1  I^ns.  55;  Carver  v.  J.  S.  Mayfield  Lumber 
Co.  29  Tex.  Civ.  App.  434,  68  S.  W.  711. 
And  see  the  reported  case.  See  also  Gribble  v. 
Ford  (Teun.)  52  S.  W.  1007.  Compare  Louis- 
ville Gas  Co.  V.  Hargis,  33  S.  W.  946,  17  Ky. 
L.  Rep.  1190.    Thus  in  Morrow  v.  Pike  Coun- 


ty, supra,  it  appeared  that  a  contract  between 
an  attorney  and  his  client  relative  to  a  suit 
provided  that  the  attorney  should  "defend 
said  suit  to  a  final  determination  thereof  in 
the  court  to  courts  of  last  resort  to  which 
the  same  may  be  taken."  A  statute  provided 
for  interest  on  money  due  imder  a  written 
contract  from  the  time  the  money  is  due.  It 
was  held  that  the  services  under  the  contract 
were  performed  when  a  final  decision  was 
rendered  by  the  supreme  court  and  that  the 
fees  for  the  services  performed  then  became 
due  and  drew  interest.  And  in  Carver  v.  J. 
S.  Mayfield  Lumber  Co.  supra,  an  action 
brought  on  a  note  providing  for  interest  and 
attorney's  fees,  it  was  held  that  'Svherc  at- 
torney's fees  are  included  in  the  judgment 
they  bear  interest  at  the  same  rate  as  the 
principal  sum."  In  Gribble  v.  Ford  (Tenn. ) 
52  S.  W.  1007,  it  was  held  that  as  neither  the 
amount  of  an  attorney's  fee  nor  the  time  for 
its  payment  was  fixed  by  agreement  it  was  in 
the  discretion  of  the  court  to  refuse  interest. 
Unless  the  time  for  the  payment  of  at- 
torney's fees  is  determined  by  a  contract  they 
become  due  when  demand  for  payment  is  made 
and  will  thereafter  draw  interest.  Whitney 
V.  New  Orleans,  54  Fed.  614,  4  C.  C.  A.  521 : 
Mulligan  v.  Smith,  32  Colo.  404,  76  Pac.  1063, 
practically  overruling  Colorado  Coal,  etc.  Co. 
V.  John,  5  Colo.  App.  213,  38  Pac.  399: 
Trimble  v.  Kansas  City,  etc.  R.  Co.  180  Mo. 
574,  79  S.  W.  678  {citing  §  3705  R.  S.  1899)  ; 
Mygatt  V.  Wilcox,  45  N.  Y.  306,  6  Am.  Rep. 
90,  affirming  1  Lans.  55;  Rexford  v.  Com- 
stock,  3  N.  Y.  S.  876;  Gray  v.  Van  Amringe, 

2  Watts  &  S.  (Pa.)  128;  Remington  v.  Min- 
nesota Eastern  R.  Co.  109  Wis.  154,  84  N.  W. 
898,  85  N.  W.  321;  Whiteway  v.  Newfound- 
land [1897-1903]  Newfoundland  L.  Rep.  482, 
reversing  [1897-1903]  Newfoundland  L.  Rep. 
414.  Compare  the  reported  case.  And  the 
commencement  of  a- suit  is  a  sufficient  demand 
to  start  the  running  of  interest.  Mulligan 
V.  Smith,  supra :  Trimble  v.  Kansas  City,  etc. 
R.  Co.  supra.  In  Whitney  v.  New  Orleans, 
54  Fed.  614,  4  C.  C.  A.  521,  interest  on  an 
attorney's  fee  was  allowed  from  the  time  the 
attorney  moved  for  a  rule  to  have-  his  fecB 
determined. 

Wlien  a  client  discharges  his  attorney  the 
compensation  of  the  latter  at  once  becomes 
due  and  payable  and  interest  on  the  charn:os 
be*rins  to  run.  Goodin  v.  Hays,  88  S.  W. 
1101,  28  Ky.  L.  Rep.  112;  Com.  v.  Terry,  11 
Pa.  Super.  Ct.  547.    See  also  Hover  v.  Heath, 

3  Hun  (N.  Y.)  283,  5  Thomp.  &  C.  488: 
Myjratt  v.  Wilcox,  45  N.  Y.  306,  6  Am.  Rep. 
90,  1  Lans.  55.  Cwnpare  Louisville  Gas  Co. 
V.  Hargis,  33  S.  W.  946,  17  Ky.  L.  Rep. 
1190.  Thus  in  Com.  v.  Terry,  supra,  it  was 
said:  "The  action  of  the  client  put  an  end 
to  the  employment  of  his  attorneys  and  de- 
termined the  services  and  expenses  to  be  con- 
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sidcred  in  fixing  the  compensation  which  they 
were  equitably  entitled  to  receive.  The  client 
having  dissolved  his  relations  with  his  at- 
torneys, the  latter  were  at  once  entitled  to  be 
paid  for  the  services  which  they  had  rendered. 
It  was  the  duty  of  the  client  to  pay,  and, 
having  failed  to  do  so,  he  was  liable  for 
interest  on  the  amount  due  and  unpaid."  In 
Boyd  V.  G.  W.  Chase,  etc.  Mercantile  Co.  135 
Mo.  App.  115,  115  S.  W.  1052,  it  was  held 
that  the  same  rule  applies  where  the  client 
performs  some  act  which  is  equivalent  to  a 
termination  of  the  relation  of  attorney  and 
client.  In  that  case  it  appeared  that  an 
attorney  had  a  contract  with  a  client  by 
which  he  was  to  receive  a  percentage  of  the 
amount  recovered  and  the  attorney  served 
notice  of  the  contract  on  the  defendant  in 
accordance  with  a  statute  creating  attorney's 
liens.  The  client  compromised  the  cause  of 
action  without  the  knowledge  of  the  attorney 
by  an  agreement  obligating  the  other  party  to 
pay  the  attorney's  fee.  In  an  action  for  the 
recovery  of  the  attorney's  fees  it  was  held 
that  interest  wa«  to  be  computed  from  the 
time  of  the  compromise. 

It  has  been  held  in  several  cases  that  no 
interest  should  be  allowed  on  attorney's  fees 
where  the  demand  is  unliquidated.  Hadley 
V.  Ay  res,  12  Abb.  Pr.  N.  S.  (N.  Y.)  240;  God- 
frey V.  Moser,  3  Hun  218,  affirmed  66  N.  Y. 
250;  Gallup  V.  Perue,  10  Hun  (N.  Y.)  525. 

In  the  case  of  Matter  of  Edgecombe  Road, 
128  App.  Div.  432,  112  N.  Y.  S.  846,  it  ap- 
peared that  an  attorney  was  employed  under 
a  contract  providing  for  a  contingent  fee  to 
obtain  an  award  for  property  which  was  to  be 
taken  imder  the  power  of  eminent  domain. 
The  award  in  the  eminent  domain  proceeding 
provided  for  the  allowance  of  interest.  In  a 
proceeding  to  enforce  his  lien  it  was  held  that 
the  attorney  was  entitled  to  interest  from  the 
time  the  property  was  taken. 

In  Gaylord  v.  Nelson,  7  Ky.  L.  Rep.  821,  it 
was  held  that  while  the  claim  of  the  attorney 
for  a  fee  in  that  case  was  by  statute  a  lien 
on  the  judgment,  yet  it  was  in  form  an  open 
account  until  it  was  allowed  and  the  allow- 
ance or  non-allowance  of  interest  was  dis- 
cretionary with  the  court. 

Where  an  attorney  instituted  a  proceeding 
to  enforce  his  lien  on  a  fund  which  had  been 
paid  to  a  city  chamberlain  to  be  held  by  him 
until  it  was  officiallv  determined  to  whom  it 
t>elongcd,  it  was  held  that  all  the  interest  to 
which  the  attorney  was  entitled  was  that 
which  was  received  by  the  chamberlain.  Mat- 
ter of  Hcinsheimer,  164  App.  Div.  265,  149  N. 
Y.  R.  631. 

It  has  been  held  that  a  judgment  for  the 
recovery  of  attorney's  fees  properly  provides 
for  interest  from  its  date.  Hoyt  v.  Beach, 
104  Ta.  257,  73  N.  W.  492,  65  Am.  St.  Rep. 
4(51    {citvng   Code   1873   §   2078).     See   also 


Louisville  Gas  Co.  ▼.  Hargis,  33  S.  W.  946, 
17  Ky.  L.  Rep.  1190. 

Mule  in  lUinoia. 

Under  the  Illinois  statute  an  attorney  is 
not  entitled  to  interest  on  his  fees  unless 
they  have  been  withheld  "by  an  unreasonable 
and  vexations  delay  of  payment."  Levinson  ▼. 
Sands,  74  111.  App.  273,  wherein  it  was  held 
that  the  question  as  to  the  unreasonable  and 
vexatious  delay  of  payment  was  one  for  the 
jury. 

Rule  in  England. 

In  England,  Rule  7  of  the  General  Order 
made  under  the  Solicitors'  Remuneration  Act 
of  1881  provides  that  "a  solicitor  may  charge 
interest  at  4  per  cent  per  annum  on  his  dis- 
bursements and  costs,  .  .  .  from  the  ex- 
piration of  one  month  from  demand  from  the 
cUent."  In  re  McMurdo  (1897)  1  Ch.  119,  66 
L.  J.  Ch.  67,  75  L.  T.  N.  S.  576,  45  W.  R. 
244.  In  thp  case  of  In  re  Marsden,  40  Ch. 
D.  475,  58  L.  J.  Ch.  260,  60  L.  T.  N.  S.  696, 
37  W.  R.  525,  it  was  held  that  the  rule 
did  not  apply  where  the  costs  were  payable 
out  of  a  fund. 

Formerly  the  rule  seems  to  have  been  that 
a  solicitor  was  not  entitled  to  interest  on  his 
bills  of  costs  except  by  agreement.  Lyddon 
V.  Moss,  4  De  G.  &  J.  104,  5  Jur.  N.  S.  637, 
7  W.  R.  433;  Moss  v.  Bainbrigge,  6  De  G. 
M.  &  G.  292,  43  Eng.  Rep.  Reprint  1246;  In 
re  Smith,  9  Beav.  342.  See  also  Ex  p. 
Philipps,  1  Deac.  368,  38  E.  C.  L.  508,  2 
Mont.  &  A.  526.  Compare  Berrington,  etc.  v. 
Phillips,  1  M.  &  W,  48,  1  Tyrw.  k  G.  322,  4 
Dowl.  758,  5  L.  J.  Exch.  127. 


V. 


GLENN  ET  AL. 


North  Carolina  Supreme  Court — December  23, 

1914. 


167  N.  Car.  594;  S3  S.  E.  SOI. 


Pleadlnsfl    ^    ConstmotioA    as    asi^i 
Demurrer. 

Under  the  Code  rule  that  pleadings  are  to 
be  liberally  construed,  a  demurrer  cannot  be 
sustained  to  a  complaint  if  in  any  portion  of 
it  or  to  any  extent  it  presents  fact«  sufficient 
to  constitute  a  cause  of  action,  or  if  facts 
for  that  purpose  can  be  fairly  gathered  from 
it,  however  inartificially  it  may  have  been 
drawn  or  however  uncertain,  defective,  or  re- 
dundant may  be  its  statements. 


HOK£  V.  GLENN. 

W  N.  Car.  594- 
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Charities  —   Hospital  —   I«iabiUty   for 
Acts  of  Employees. 

lliough  a  hospital  is  a  "charitable  institu- 
tion" and  not  within  the  rule  respondeat  su- 
perior,  it  nevertheless  is  liable  for  injuries 
to  patients  resulting  from  its  negligence  in 
the  selection  of  its  agents  and  servants. 

r>See  note  at  end  of  this  case.] 

Appeal  from  Superior  Ck>urt,  Haywood 
county:    Justice,  Judge. 

Action  for  damages.  Amelia  Hoke  et  al., 
plaintiffs,  and  £.  B.  Glenn  et  al.,  defendants. 
Demurrer  overruled.  Judgment  for  plaintiffs. 
Defendant  Clarence  Barker  Memorial  Hospi- 
tal appeals.    Affibmed. 

[594]  Action  to  recover  damages,  eau&ed,  as 
the  plaintiff  allies,  by.  the  negligence  of  the 
defendants  E.  B.  Glenn,  a  physician,  and  the 
Clarence  Barker  Memorial  Hospital. 

It  appears  from  the  complaint  that  plain- 
tiff was  the  patient  of  the  defendant  Glenn, 
and  thai  he  placed  her  in  the  defendant 
hospital  for  treatment,  where  she  was  at  the 
time  of  her  injury. 

The  defendant,  the  Clarence  Barker  Memo- 
rial Hospital,  filed  a  demurrer  to  the  com- 
plaint, which  was  overruled,  and  it  appealed. 

Harldna  d  Van  Winkle  for  appellant. 
Smaihers  A  Clark  and  CHlmer  <£  Gilmer  for 
appellees. 

Allen,  J. — ^It  is  the  purpose  of  the  Code 
system  of  pleading,  which  prevails  with  us, 
to  have  actions  tried  upon  their  merits,  and 
to  that  end  pleadings  are  construed  liberally, 
every  intendment  is  adopted  in  behalf  of  the 
pleader,  and  "a  complaint  cannot  be  over- 
thrown by  a  demurrer  luiless  it  be  wholly  in- 
sufficient. If  in  any  portion  of  it,  or  to  any 
extent,  it  presents  facts  sufficient  to  consti- 
tute a  cause  of  action,  or  if  facts  sufficient 
for  that  purpose  can  be  fairly  gathered  from 
it,  the  pleading  will  stand,  however  inarti- 
iicially  it  may  have  been  drawn  or  however 
uncertain,  [595]  defective,  or  redundant  may 
be  its  statements,  for,  contrary  to  the  com- 
mon-law rule,  every  reasonable  intendment 
and  presumption  must  be  made  in  favor  of 
the  pleader.  It  must  be  fatally  defective  be- 
fore it  will  be  rejected  as  insufficient."  Brew- 
er v.  Wynne,  154  N.  C.  472,  70  S.  E.  947. 

Applying  these  principles  to  the  pleadings, 
we  are  of  opinion  the  demurrer  was  properly 
overruled,  conceding  that  the  defendant  hos- 
pital is  a  charitable  institution,  and  cannot, 
therefore,  be  held  responsible  for  the  negli- 
gent acts  of  its  agents  and  employees,  because 
the  complaint  alleges  that  the  hospital,  as  a 
corporation,  was  negligent  in  that  it  failed 
to  exercise  ordinary  care  in  the  selection  of 
its  agents,  and  that  the  plaintiff  was  injured 


by  this  negligence,  and  these  faets  are  ad- 
mitted by  the  demurrer. 

We  had  occasion  at  this  term,  in  Green  v. 
Biggs,  107  N.  C.  417,  83  S.  E.  553,  to  consider 
the  liability  of  private  hospitals,  maintained 
for  profit  and  gain,  to  persons  committed  to 
their  care,  and  preliminary  to  the  discussion 
stated  as  the  result  of  our  investigations  that 
"The  principle  seems  to  be  generally  recognized 
that  a  private  charitable  institution,  which 
has  exercised  due  care  in  the  selection  of  its 
employees,  cannot  be  held  liable  for  injuries 
resulting  from  their  negligence,  and  the  rule 
is  not  affected  by  the  fact  that  some  patients 
or  beneficiaries  of  Uie  institution  contribute 
towards  the  expense  of  their  care,  where  the 
amounts  so  received  are  not  devoted  to  private 
gain,  but  more  effectually  to  carry  out  the 
purposes  of  the  charity." 

The  clear  inference  from  this  statement  of 
the  law  is  that  there  is  liability  if  due  care 
is  not  exercised  in  the  selection  of  agents  and 
employees,  and  this  is  in  line  with  the  weight 
of  authority.  McDonald  v.  Massachusetts 
General  Hospital,  120  Mass.  432,  21  Am.  Rep. 
629;  Joel  v.  Woman's  Hospital,  96  N.  Y.  74, 
and  cases  collected  in  note  to  Duncan  v.  Neb- 
raska Sanitarium,  etc.  Assoc.  Hospital,  Ann. 
Cas.  1913E  1127. 

The  reasons  assigned  for  the  nonliability  of 
charitable  institutions  for  the  negligent  acts 
of  their  employees  vary  greatly,  and  are 
stated  very  fully  in  the  note  to  Parks  v. 
Northwestern  University,  4  Ann.  Cas.  105, 
from  which  we  quote:  "In  Powers  v.  Massa- 
chusetts Homeopathic  Hospital,  47  C.  C.  A. 
122,  109  Fed.  294,  it  was  said:  'One  who 
accepts  the  benefit  either  of  a  public  or  of  a 
private  charity  enters  into  a  relation  which 
exempts  his  benefactor  from  liability  for  the 
negligence  of  his  servants  in  administering 
the  charity;  at  any  rate,  if  the  benefactor 
has  used  due  care  in  selecting  those  servants. 
To  paraphrase  the  illustration  put  by  the 
learned  judge  before  whom  this  case  was 
tried,  it  would  be  intolerable  that  a  good 
Samaritan,  who  takes  to  his  home  a  wounded 
stranger  for  surgical  care,  should  be  held 
personally  liable  for  the  negligence  of  his 
servant  in  caring  for  that  stranger.  Were  the 
heart  and  means  of  that  Samaritan  so  large 
that  he  was  able  not  only  to  provide  for  one 
wounded  man,  but  to  establish  a  hospital  for 
the  care  of  a  [596]  thousand,  it  would  be  no 
less  intolerable  that  he  should  be  held  per- 
sonally liable  for  the  negligence  of  his  servant 
in  caring  for  any  one  of  those  thousand  men. 
We  cannot  perceive  that  the  position  of  the 
defendant  differs  from  the  case  supposed. 
The  persons  whose  money  has  established  this 
hospital  are  good  Samaritans,  perhaps  giving 
less  of  personal  devotion  than  did  he,  but,  by 
combining  their  liberality,  thus  enabled  to 
deal  with  suffering  on  a  larger  scale.     If  in 
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their  dealings  with  their  property,  appropri- 
ated to  charity,  they  create  a  nuisance  by 
themselves  or  by  their  servants;  if  they  dig 
pitfalls  in  their  grounds  and  the  like,  there 
are  strong  reasons  for  holding  them  liable 
to  outsiders  like  any  other  individual  or  cor- 
poration. The  purity  of  their  aims  may  not 
justify  their  torts;  but  if  a  suffering  man 
avails  himself  of  their  charity,  he  takes  the 
risks  of  malpractice,  if  their  charitable  agents 
have  been  carefully  selected.'  In  Union  Pac. 
R.  Co.  V.  Artist,  60  Fed.  365,  it  was  said: 
*If  one  contracts  to  treat  a  patient  in  a  hos- 
pital— or  out  of  it,  for  that  matter — for  any 
disease  or  injury,  he  undoubtedly  becomes  lia- 
ble for  any  injury  suffered  by  the  patient 
through  the  carelessness  of  the  physicians 
or  attendants  he  employs  to  carry  out  his 
contract.  If  one  undertakes  to  treat  such  a 
patient  for  the  purpose  of  making  profit 
thereby,  the  law  implies  the  contract  to  treat 
him  carefully  and  skillfully,  and  holds  him 
liable  for  the  carelessness  of  the  physicians 
and  attendants  he  furnishes.  But  this  doc- 
trine of  respondeat  au^erior  has  no  just  ap- 
plication where  one  voluntarily  aids  in  estab- 
lishing or  maintaining  a  hospital  without 
expectation  of  pecuniary  profit.  If  one,  out 
of  charity,  with  no  purpose  of  making  profit, 
sends  a  physician  to  a  sick  neighbor  or  to  an 
injured  servant,  or  furnishes  him  with  hos- 
pital accommodations  and  medical  attendance, 
he  is  not  liable  for  the  carelessness  of  the 
physicians  or  of  the  attendants.  The  doctrine 
of  respondeat  superior  no  longer  applies,  be- 
cause by  fair  implication  he  simply  under- 
takes to  exercise  ordinary  care  in  the  selection 
of  physicians  and  attendants  who  are  reason- 
ably competent  and  skillful,  and  does  not 
agree  to  become  personally  responsible  for 
their  negligence  or  mistakes.  The  same  rule 
applies  to  corporations  and  to  individuals, 
whether  they  arc  engaored  in  dispensing  their 
own  charities  or  in  dispensing  the  charitable 
gifts  of  others  intrusted  to  them  to  adminis- 
ter.' .  .  In  Downes  v.  Harper  Hospital, 
101  Mich.  555:  'If  the  contention  of  the 
learned  counsel  for  the  plaintiff  be  true,  it 
follows  that  the  charity  or  trust  fund  must 
be  used  to  compensate  injured  parties  for  the 
negligence  of  the  trustees,  or  architects  and 
builders,  upon  whose  judgment  reliance  is 
placed  as  to  plans  and  strength  of  materials; 
of  physicians  employed  to  treat  patients,  and 
of  nurses  and  attendants.     In  this  wav  the 

ft 

trust  fund  might  be  entirely  destroyed,  and 
diverted  from  the  purpose  for  which  the 
donor  gave  it.  Charitable  bequests  cannot 
be  thus  [597]  thwarted  by  negligence  for 
which  the  donor  is  in  no  manner  responsible. 
If  in  the  proper  execution  o£  the  trust  a 
trustee  or  employee  commits  an  act  of  negli- 
gence, he  may  be  held  responsible  for  his 
negligent  act;  but  the  law  jealously  guards 


the  charitable  trust  fund,  and  does  not  permit 
it  to  be  frittered  away  by  the  negligent  act& 
of  those  employed  in  its  execution.  The  trus- 
tees of  this  fund  could  not  by  their  own  direct 
act  divert  it  from  the  purpose  for  which  it 
was  given,  or  for  which  the  act  of  the  Legis- 
lature authorized  the  title  to  be  vested  in  the 
defendant.  It  certainly  follows  that  the  fund 
cannot  be  indirectly  diverted  by  the  tortious 
or  negligent  acts  of  the  managers  of  the  fund, 
or  their  employees,  though  such  acts  result 
in  damage  to  an  innocent  beneficiary.  Those 
voluntarily  accepting  the  benefit  of  the  chari- 
ty accept  it  upon  this  condition.' " 

The  Supreme  Court  of  Rhode  Island,  in  a 
very  able  and  learned  opinion  in  Basabo  v. 
Salvation  Army,  35  R.  I.  22,  85  Atl.  123,  42 
L.R.A.(N.8.)  1144,  holds  that  a  charitable 
institution  is  liable  for  the  negligence  of  ita 
employees,  but  the  party  injured  in  that  case 
was  not  a  patient :  and  the  Supreme  Court  of 
Missouri,  in  an  opinion  equally  strong  and 
persuasive  in  Adams  v.  University  Hospital. 
122  Mo.  App.  675,  99  S.  W.  453,  absolves 
such  an  institution  from  all  liability  for  neg- 
ligence, whether  the  result  of  the  acts  of  its 
employees  or  of  failure  to  exercise  due  care  in 
their  selection. 

We  prefer  to  adopt  the  middle  course,  which 
exempts  from  liability  for  the  negligence  of 
employees  and  requires  the  exercise  of  ordi- 
nary care  in  selecting  them,  as  more  conso- 
nant with  authority  and  with  the  purposes 
for  which  such  institutions  are  established. 

The  beneficiaries  of  charitable  institutions 
are  the  poor,  who  have  very  little  opportunity 
for  selection,  and  it  is  the  purpose  of  the 
founders  to  give  to  them  skillful  and  humane 
treatment.  If  they  are  permitted  to  employ 
those  who  are  incompetent  and  unskilled, 
funds  bestowed  for  benefieence  are  diverted 
from  their  true  purpose,  and,  under  the  form 
of  a  charity,  they  become  a  menace  to  those 
for  whose  benefit  they  are  established. 

It  is,  therefore,  better  for  those  committed 
to  their  care  and  for  the  institutions,  and 
necessary  to  effectuate  the  purpose  of  their 
creation,  to  require  the  exercise  of  ordinary 
care  in  selecting  employees,  and  in  supervis- 
ing them. 

In  the  application  of  this  principle  the  dis- 
tinction between  the  negligent  act  of  the  em- 
ployee and  the  negligence  of  the  corporate 
body  in  selecting  employees  must  be  kept 
steadily  in  view,  as  it  is  onlv  the  latter  which 
creates  liability. 

Affirmed. 

Hoke,  J.,  did  not  sit. 


NOTE. 

The   reported   case,   reviewing  the  several 
views  as  to  the  liability  of  a  charitable  Iios- 
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pital  for  negligence,  adopts  that  view  which 
exempts  such  an  institution  from  liability 
ior  the  negligence  of  its  employees,  but  re- 
quires the  exercise  of  ordinary  care  in  select- 
ing them.  The  cases  discussing  the  liability 
of  a  charitable  institution  for  the  negligence 
of  its  employees  are  reviewed  in  the  notes  to 
Parks  V.  Northwestern  University,  4  Ann. 
Cas.  103;  Bruce  v.  Central  M.  E.  Churdi,  11 
Ann.  Cas.  150;  Duncan  v.  Nebraska  Sani- 
Urium,  etc.  Assoc.  Ann.  Cas.  1913E  1127; 
Schloendorff  v.  New  York  Hospital  Soc.  Ann. 
Cas.  1915C  581,  and  Gallon  v.  House  of  Good 
Shepherd,  133  Am.  St.  Rep.  387. 


WEIRLING 


V. 


ST.  LOUIS,  IRON  MOUNTAIN  AND 
SOUTHERN  RAILWAY  COMPANY. 

Arkansas  Supreme  Court-r-December  7,  1914. 
116  ArTc.  606;  111  8.  W.  901. 


Carriers  of  Paflsenscra  —  Duty  to  In- 
sane Passenser. 

A  railroad  company  must  bestow  upon  a 
passenger  any  special  care  and  attention  be- 
yond that  given  to  the  ordinary  passenger 
which  reasonable  prudence  and  foresight  de- 
mauds  for  his  safety,  considering  any  manner 
of  conduct  or  disposition  of  mind  manifested 
by  the  passenger  and  known  to  the  company, 
or  that  might  have  been  reasonably,  anticipat- 
ed from  one  in  his  mental  and  physical  con- 
dition, tending  to  increase  the  danger  to  be 
apprehended  and  avoided,  and  if  the  em- 
ployees of  a  railroad  company,  after  discover- 
ing the  condition  of  a  passenger  who  became 
insane  while  on  the  train,  failed  to  use  such 
care  when  they  could  have  reasonably  done 
so,  and  thereby  prevented  her  from  jumping 
from  the  car  window,  the  company  is  liable 
in  damages  for  her  death,  caused  by  injuries 
therebv  sustained. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  for  the  death  of  a  passenger 
who  became  insane  while  riding  on  the  train, 
and  attempted,  to  the  knowledge  of  the  porter 
and  brakeman,  to  throw  her  baby  from  the 
car  window,  and  after  being  prevented  from 
so  doing,  and  after  apparently  quieting  down, 
threw  herself  from  the  window,  instructions 
held  to  have  correctly  declared  the  law  and 
the  measure  of  the  carrier's  duty  toward  the 
passenger. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Marion  county: 
JRked,  Judge. 


Action  for  death  by  wrongful  act.  B.  H. 
Weirling,  administrator,  plaintiff,  and  St. 
Louis,  Iron  Mountain  and  Southern  Railway 
Company,  defendant.  Judgment  for  defend- 
ant.   Plaintiff  appeals.    Affiamed. 

[505]  On  the  13th  day  of  August,  1910, 
Mrs.  B.  H.  Weirling  was  a  passenger  on 
appellee's  train.  She  boarded  the  train  at 
Aurora,  Mo.,  and  her  destination  waa  Yell- 
ville,  Ark.  Two  or  three  years  prior  to  that 
time  she  was  physically  broken  down,  but 
at  the  time  she  started  on  her  journey  she 
was  apparently  in  good  health.  She  was 
[506]  accompanied  by  her  two  children,  Ger- 
trude, who  was  six  years  of  age,  and  Virginia, 
who  was  nearly  three  years  old.  She  was 
sitting  with  her  children  on  the  right  side  of 
one  of  the  day  coaches,  four  or  five  seat^  from 
the  end  next  to  the  sleeper.  She  was  ob- 
served by  passengers  on  the  train  to  be  very 
nervous.  Her  smallest  child  was  lying  on  the 
seat  in  front  of  her,  apparently  in  a  comatose 
condition.  Mrs.  Weirling  changed  seats  fre- 
quently. "She  would  sit  in  the  front  end  of 
the  coach  a  while  and  then  move  back  carry- 
ing the  child  in  one  arm  and  her  suitcase 
in  the  other."  The  traip  passed  through  two 
or  three  tunnels  and  the  gas  was  very  dis- 
turbing in  passing  through  them  and  seemed 
to  distress  Mrs.  Weirling.  A  commotion  was 
heard  in  the  car  and  passengers,  on  looking 
around,  saw  the  little  child  in  the  seat  crying 
and  Mrs.  Weirling  standing  up,  partly  be- 
tween the  seats,  striking  at  the  negro  porter 
on  the  train,  who  was  holding  his  hands  in 
front  of  his  face,  warding  off  her  blows.  Pas- 
sengers gathered  around  them.  Mrs.  W^eirling 
was  talking  excitedly,  but  the  porter  said 
nothing.  The  porter  went  to  the  rear  of  the 
coach.  It  was  ascertained  that  Mrs.  Weirling 
had  endeavored  to  throw  her  baby  out  at  the 
window  and  the  porter  had  prevented  her 
from  doing  so.  A  brakeman,  who  was  a  white 
man,  came  upon  the  scene  during  the  trouble 
Mrs.  Weirling,  who  had  resumed  her  seat  in 
the  meantime,  when  the  brakeman  arrived, 
arose  and  said  to  him,  "You  will  be  my 
friend?''  The  brakeman  assured  her  that  he 
would,  and  she  then  sat  down  again.  An 
old  gentleman,  a  passenger  on  the  train,  sat 
down  by  Mrs.  W^eirling  and  talked  to  her. 
The  passengers  closed  the  windows  on  the  side 
of  the  coach  where  Mrs.  Weirling  was  seated. 
Things  quieted  down,  and  the  passengers  were 
of  the  impression  that  everything  was  all 
right.  About  that  time,  and  after  the  brake- 
man  had  gone  toward  the  front  of  the  car, 
a  passenger  observed  that  Mrs.  Weirling  had 
her  baby  apparently  out  of  the  window  on  the 
opposite  side  from  where  she  had  been  sitting, 
with  one  hand  on  the  sill  and  her  knees  on 
the  seat.  Passengers  grabbed  at  her  clothing 
but  it  [507]  tore  loose  and  she  plunged  down 
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over  a  trestle,  still  holding  her  child  in  her 
arms.  She  struck  the  trestle  as  she  fell  and 
the  child  fell  from  her  arras,  both  falling  to 
the  ground.  Mrs.  Weirling  died  almost  in- 
stantly and  the  little  child  lived  several  hours. 

After  the  train  had  passed  through  the 
tunnel  Mrs.  Weirling  was  heard  to  remark 
that  she  would  never  come  over  that  road 
again  on  account  of  the  gases  being  dis- 
agreeable. During  the  commotion  occasioned 
by  her  attempt  to  throw  her  child  out  of  the 
window,  a  lady  passenger,  one  Mrs.  Griffith, 
began  talking  to  Mrs.  Weirling,  and  an  old 
gentleman .  sat  down  by  her  and  she  quieted 
down,  and  it  was  thought  that  there  was  no 
further  danger.  After  she  had  quieted  down 
the  porter  went  away  to  get  the  conductor. 
At  the  time  he  left  Mrs.  Griffith  and  the 
old  gentleman  were  with  her.  The  witness 
stated  that  he  thought  that  she  had  quieted 
down  and  that  he  thought  that  all  danger 
was  over.  If  he  had  not  thought  so  he  would 
have  stayed  right  with  her  himself. 

One  witness  said  that  he  had  been  in  the 
car  where  Mrs.  Weirling  was  something  like 
three  or  four  minutes,  and  that  there  were 
people  standing  up  in  the  aisle  and  seated 
in  front  of  the  seats  where  Mrs.  Weirling  was 
located.  He  saw  Mrs.  Weirling  jump  out  of 
the  window  and  saw  a  gentleman  grab  her  as 
she  went  out. 

Other  witnesses  stated  that  when  Mrs. 
Weirling  attempted  to  throw  her  child  out  of 
the  window  they  saw  the  colored  porter 
catch  the  child  and  pull  it  back.  It  was  then 
that  Mrs.  W^eirling  jumped  up  screaming  and 
began  hitting  the  porter  in  the  face.  The 
porter  pulled  the  child  back  and  laid  it  down 
on  the  seat.  After  this  commotion,  witnesses 
agree  that  the  spell  had  seemed  to  pass  off 
and  that  she  stepped  back  in  between  the 
seats  and  took  the  child  and  seemed  to  be 
perfectly  quiet.  One  passenger  who  was  ob- 
serving her  says  that  ^'she  would  close  her 
eyes  tight  and  then  open  them,  but  remained 
perfectly  quiet."  That  he  "saw  her  raise  up 
deliberately  with  her  child  in  her  arms  and 
start  across  the  car."  He  thought  she  had 
gotten  up  to  warm.  She  [508]  walked  de- 
liberately between  the  seats  and  all  at  once 
put  her  head  down  and  jumped  through  the 
window  with  her  baby.  He  saw  what  she  was 
going  to  do  and  grabbed  at  her  foot  as  she 
went  out  of  the  window  but  failed  to  catch 
it.  Another  person  grabbed  her  clothing  but 
it  was  not  strong  enough  and  gave  way. 

All  agreed  that  after  Mrs.  Weirling  had 
first  attempted  to  throw  her  baby  out  at  the 
window  she  quieted  down,  and  several  pas- 
sengers stated  that  they  thought  that  all 
danger  had  passed.  Mrs.  Griffith  testified  that 
Mrs.  Weirling  sat  on  the  seat  behind  her  for  a 
while.  At  the  time  of  the  accident  she  had 
two  seats  turned  together,  just  in  front  of 


the  witness.  Mrs.  Weirling  spoke  to  some 
gentleman  and  asked  about  tunnels  and  asked 
if  any  one  ever  got  killed  going  through  them 
and  he  told  her  no.  After  that  they  passed 
through  another  tunnel  and  witnesses  atten- 
tion was  called  to  Mrs.  Weirling  by  the  little 
girl  saying,  **Mamma,  don't  throw  the  baby 
out  of  the  window,"  and  just  about  tliat  time 
the  porter  grabbed  the  baby  and  pulled  it  back 
in,  and  she  began  striking  at  the  porter,  but 
the  porter  acted  very  gentlemanly  toward  her 
and  did  nothing  except  to  keep  her  from 
destroying  the  child.  While  she  was  striking 
the  porter  witness  went  to  where  they  were 
and  began  talking  to  Mrs.  Weirling.  Witness 
told  the  porter  to  get  the  conductor,  and  the 
porter  at  once  started  for  him.  Witness 
offered  to  sit  down  with  the  lady  and  ride 
through  the  timnel  with  her  and  help  her 
with  her  baby,  but  she  refused  to  allow  wit- 
ness to  do  so,  and,  as  she  quieted  down,  wit- 
ness returned  to  her  seat.  When  witness 
returned  to  her  seat,  after  the  porter  had  left. 
Mrs.  Weirling  was  perfectly  quiet,  and  as 
witness  was  sitting  down  in  her  seat  Mrs. 
Weirling  must  have  been  going  across  the 
aisle.  She  saw  her  then  go  out  at  the  window. 
At  the  time  witness  left  Mrs.  Weirling  wit- 
ness did  not  think  that  there  was  any  danger 
of  any  further  trouble. 

The  porter  testified  that  while  passing 
through  the  coach  in  which  Mrs.  Weirling 
was  sitting  all  at  onoe  she  [509]  took  her 
baby  and  threw  it  out  of  the  window.  He 
caught  it  by  the  leg  and  pulled  it  back.  Then 
she  struck  him.  He  let  the  window  down,  and 
told  her  not  to  throw  her  baby  out  at  the 
window.  At  that  time  she  sat  down  and  a 
lady  across  the  aisle  and  an  old  gentleman 
from  the  other  end  of  the  car  came  up  and 
the  lady  asked  Mrs.  Weirling  for  her  baby 
and  she  refused  to  let  her  have  the  child, 
saying  she  could  attend  to  her  own  children. 
A  lady  passenger  and  an  old  gentleman  said. 
"Get  the  conductor.''  About  the  time  they 
said  this  the  brakeman  walked  up.  Then 
Mrs.  Weirling  had  sat  down  and  was  perfectly 
quiet.  The  lady  passenger  said  to  the  witness, 
"Go  and  get  the  conductor;  we  Avill  see  after 
her."  When  witness  got  on  the  car  platform 
he  met  the  brakeman  and  the  conductor  on 
their  way  back  to  the  car  where  Mrs.  Weirling 
was.  Wlien  the  witness  started  away  to  get 
the  conductor  Mrs.  Weirling  was  sitting  down 
perfectly  quiet  and  had  lier  eyes  closed. 

The  conductor  testified  that  the  brakeman 
came  after  him,  and  lioth  the  porter  and  the 
brakeman  told  him  about  the  peculiar  eon- 
duct  of  Mrs.  Weirling.  The  brakeman  stat«d 
to  him  that  a  lady  was  acting  very  strangely 
in  the  day  coach.  He  immediately  went  back 
to  see  about  her.  He  saw  the  porter  as  he 
was  going  back  to  see  what  the  matter  was. 
By  the  time  he  got  back  to  the  coach  where 
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Mr8.  Weirli!i<;  was  she  had  jumped  out  of  the 
window.  He  immediately  stopped  the  train 
and  went  back  to  Mrs.  Weir  ling  and  the  child, 
lie  stated  that  the  brakeman  and  the  porter 
were  under  his  control.  If  anything  went 
wroii*;  it  was  their  duty  to  notify  the  conduc- 
tor. He  was  asked  if  it  was  the  duty  of  both 
the  brakeman  and  the  porter  to  leave  a 
crazy  person  trying  to  get  out  of  the  window 
to  go  and  hunt  up  the  conductor,  and  an- 
swered, **They  would  hardly  have  occasion 
for  that."  He  said  it  was  their  duty  to  come 
at  once  and  notify  him  when  anybody  got 
into  trouble.  He  was  asked,  "Is  it  their  duty 
for  both  to  go  and  hunt  you  and  tell  you 
about  it,  to  both  come  at  once,  is  that  right  ?" 
and  answered,  ''No."  He  stated  that  it  was 
their  duty  to  notify  him;  it  didn't  require 
[510]  both  of  them  to  come;  all  that  was 
required  was  notice  to  him,  and  a  passenger 
could  come  and  tell  him. 

After  a  question  was  propounded,  in  which 
the  condition  of  Mrs.  Weirling  was  recited, 
the  conductor  was  asked  the  following  ques- 
tion: "I  will  ask  you  whether  or  not  there 
are  any  regulations  of  the  railroad  company 
or  under  any  law,  where  the  woman  was  in 
peril  of  the  kind  mentioned,  if  the  brakeman 
and  porter  should  walk  off  after  she  had  tried 
to  throw  her  baby  out  of  the  window,  and 
leave  the  lady  if  that  occurred,  if  you  know?" 
ajid  answered  as  follows:  "Yes;  in  case  of 
emergency  in  which  they  pulled  that  cord." 
He  was  further  asked:  "You  stated  a  little 
while  ago  that  there  was  no  rule  made  for 
the  porter  and  brakeman  as  to  what  to  do  at 
all  times.  No  rule  at  all?"  and  answered, 
"No." 

Q.  When  ttoubles  come  up,  of  this  kind, 
they  are  to  exercise  their  own  judgment,  are 
they? 

A.  Their  own  judgment  in  cases  like  that. 
Their  own  views  fix  it. 

Upon  the  above  facts,  the  appellant,  as 
administrator  of  the  estate  of  his  wife,  Edna 
Weirling,  for  the  benefit  of  the  estate  and 
also  for  the  benefit  of  himself,  the  next  of 
kin,  brought  suit  against  the  appellee,  alleg- 
ing that  Mrs.  Weirling  became  insane  while 
she  was  a  passenger  on  appellee's  train,  and 
that  after  this  fact  became  known  to  the  em- 
ployees and  agents  of  appellee  in  charge  of 
the  train  they  failed  and  neglected  to  use 
ordinary  care  and  prudence  for  her  protec- 
tion, but  let  her  jump  from  a  window,  by 
reason  of  which  she  was  mortally  injured. 

The  appellee  answered,  denying  the  allega- 
tions of  negligence. 

After  the  above  facts  were  developed  by  the 
evidence  the  court  instructed  the  jury,  at  the 
instance  of  the  appellant,  as  follows: 

"1.  I  instruct  you,  gentlemen  of  the  jury, 
if  you  find  from  a  preponderance  of  the  evi- 
dence in  this  case  that  Edna  Weirling,  de- 


ceased, was  a  passenger  on  defendant's  train 
at  the  time  and  place  mentioned  in  the  com- 
plaint, [511]  and  that  while  she  was  such 
passenger  lost  her  mind  and  became  deranged 
to  such  an  extent  ajs  to  render  her  incapable 
of  caring  for  and  protecting  herself,  and  that 
the  employees  of  the  railway  company  knew 
of  her  condition,  then  I  instruct  you  that  it 
became  their  duty  to  bestow  upon  her  any 
special  care  and  attention  beyond  that  given 
to  the  ordinary  passenger  whicli  reasonable 
prudence  and  foresight  demands  for  her  safe- 
ty considering  any  manner  of  conduct  or  dis- 
position of  mind  manifested  by  her,  or  con- 
duct or  disposition  that  might  reasonably  be 
anticipated  from  one  in  her  mental  and  phy- 
sical condition  which  would  tend  to  increase 
the  danger  to  be  apprehended  and  avoided. 
And  if  the  agents  and  employees  of  the  de- 
fendant, after  discovering  the  condition  of 
her  mind,  failed  to  use  such  care,  when  they 
could  have  reasonably  done  so,  and  by  so  do- 
ing they  could  have  prevented  the  deceased 
from  jumping  from  the  car  window,  and  you 
further  find  that  by  jumping  from  the  car 
window  she  sustained  injuries  from  which 
she  died,  your  verdict  should  for  plaintiff." 

The  court  refused  to  give  appellant's  prayer 
for  instruction  No.  3,  which  is  as  follows: 
"Although  you  may  find  from  the  evidence  in 
this  case  that  Mrs.  Edna  Weirling  was  sur- 
rounded by  passengers  of  mature  age,  discre- 
tion and  prudence,  and  that  they  knew  the 
condition  of  Mrs.  Edna  Weirling  as  well  as 
the  porter  and  brakeman,  and  that  she  was 
left  in  the  care  and  presence  of  said  passen- 
gers by  the  porter  and  brakeman  while  they 
went  for  the  conductor,  still  there  would  be 
no  legal  duty  on  the  part  of  said  passengers 
to  protect  her  from  harm,  and  the  defendant 
could  not  relieve  itself  of  liability  in  this 
case  by  its  said  employees  leaving  her  in  the 
presence  and  care  of  said  passengers,  provided 
that  you  find  that  the  act  and  conduct  of 
the  porter  and  brakeman  at  the  time  and  un- 
der the  circumstances  was  a  failure  on  their 
part  to  use  the  care  and  prudence  due 
to  a  passenger  in  the  condition  and  situation 
of  the  deceased,  as  explained  in  instruc- 
tion 1." 

[512]  The  court,  at  the  request  of  the  ap- 
pellee, granted  its  prayer  No.  4,  which,  in 
effect,  told  the  jury  that,  even  though  the 
porter  and  brakeman  may  have  tbought  or 
may  have  liad  reason  to  believe  that  Mrs. 
Weirling  was  insane,  they  should  find  for  the 
appellee  if  they  believed  from  the  circum- 
stances that  the  porter  and  brakeman  thought 
the  safest  plan  was  to  notify  the  conductor, 
and  if  under  the  circumstances  they  acted  as 
reasonable  and  prudent  persons  in  so  doing, 
and  that  during  their  absence,  while  so  doing. 
Mrs.  Weirling  was  killed,  tliey  should  find 
for  the  appellee. 
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In  prayer  No.  6  the  court  told  the  jury 
that  if,  under  the  circumstances,  it  was  rea- 
sonable for  the  porter  and  brakeman  to  leave 
Mrs.  Weirling  in  the  care  of  the  passengers 
while  they  went  for  the  conductor,  that  their 
doing  so  was  not  an  act  of  negligence. 

In  appellee's  prayer  No.  6i  the  court  told 
the  jury  that  they  should  take  into  considera- 
tion the  circumstances  by  which  the  porter 
and  brakeman  were  surrounded,  as  they  ap- 
peared to  them  acting  as  reasonable  and  pru- 
dent men  at  the  time  and  the  impression  of 
such  circumstances  were  likely  to  produce  and 
did  produce  on  said  employees,  and  if,  guided 
by  such  impressions,  they,  with  due  diligence, 
bestowed  upon  the  deceased  such  attention  as 
they,  in  good  faith,  believed  her  condition  de- 
manded, their  verdict  should  be  for  the  de- 
fendant. 

And  in  appellee's  prayer  No.  11,  the  court 
told  the  jury  that  before  they  could  find  for 
the  plaintiff  they  must  believe  from  a  pre- 
ponderance of  all  the  evidence  in  the  case 
that  the  employees,  knowing  the  mental  con- 
dition of  Mrs.  Weirling,  failed  to  exercise  such 
care  and  prudence  as  reasonably  prudent  per- 
sons occupying  their  positions  would  have 
used  under  the  circumstances. 

The  verdict  and  judgment  were  in  favor  of 
the  appellee,  and  this  appeal  has  been  duly 
prosecuted. 

Hamlin  d  Seawell,  Jones  d  Seaxoell  and 
Sam  Williams  for  appiellant. 

E.  B,  Kinsworthyf  McCaleh  d  Reeder  and 
T.  D.  CraiDford  for  appellee. 

[513]  Wood,  J.  {after  stating  the  facts), — 
In  Price  v.  St.  Louis,  etc.  R.  Co.  75  Ark. 
471>-491,  88  S.  W.  675,  112  Am.  St.  Rep. 
74,  we  announced  the  duty  which  carriers 
owe  to  their  passengers  who  are  laboring  un- 
der disability  as  follows: 

(1)  "The  railway  company  must  bestow 
upon  one  in  such  condition  any  special  care 
and  attention  beyond  that  given  to  the  ordi- 
nary passenger  which  reasonable  prudence 
and  foresight  demands  for  his  safety,  consider- 
ing any  manner  of  conduct  or  disposition  of 
mind  manifested  by  the  passenger  and  known 
to  the  company,  or  any  conduct  or  disposition 
that  might  have  been  reasonably  anticipated 
from  one  in  his  mental  and  physical  condition, 
which  would  tend  to  increase  the  danger  to 
be  apprehended  [514]  and  avoided.  If  its 
servants,  knowing  the  facts,  fail  to  give  such 
care  and  attention,  and  injury  results  as  the 
natural  and  probable  consequence  of  such 
failure,  the  company  will  be  guilty  of  negli- 
sronce,  and  liable  in  damages  for  such  injury. 
It  is  bound  to  exercise  all  the  care  that  a 
reasonably  prudent  man  would  to  protect  c.ne 
in  such  insensible  and  helpless  condition  from 
the  dangers  incident  to  his  surroundings  and 


mode  of  travel.''  See  also  St.  Ix>ui8,  etc.  R. 
Co.  V.  Woodruff,  89  Ark.  9,  15,  16,  115  S.  W. 
953. 

In  Thompson  on  Carriers  of  Passengera, 
section  5,  pages  270-271,  it  is  stated:  "It  is 
consistent  not  only  with  conunon  humanity, 
but  with  the  legal  obligations  of  the  carrier, 
that  if  a  passenger  is  known  to  be  in  any 
manner  affected  by  a  disability,  physically  or 
mentally,  whereby  the  hazards  of  travel  are 
increased,  a  degree  of  attention  should  be 
bestowed  to  his  safety  beyond  that  of  an 
ordinary  passenger,  in  proportion  to  the  lia- 
bility to  injury  from  the  want  of  it.  But  in 
order  that  the  carrier  may  be  invested  with 
this  duty,  it  is  necessary  that  the  condition 
and  wants  of  the  passenger  in  this  respect 
should  be  made  known  to  him  or  his  servants." 
Cincinnati,  etc.  R.  Co.  v.  Cooper,  120  Ind.  469, 
22  N.  E.  340,  16  Am.  St.  Rep.  334,  6  L.R.A. 
241.  See  also  Croom  v.  Chicago,  etc.  R.  Co.  62 
Minn.  296,  53  N.  W.  1128,  38  Am.  St.  Rep. 
Rep.  557,  18  L.R.A.  602;  4  Elliott  on  Rail- 
roads, §  1577,  p.  371;  6  Cyc.  598,  and  note; 
Adams  v.  St.  Louis  S.  W.  R.  Co.  (Tex.)  137 
S.  W.  437. 

(2)  The  instructions  of  the  court,  consid- 
ered as  a  whole,  correctly  declared  the  law. 
It  is  unnecessary  to  comment  upon  each  one 
of  the  instructions.  The  measure  of  appellee's 
duty  to  Mrs.  Weirling  was  defined  in  con- 
formity with  the  law  as  announced  by  this 
court  in  the  cases  mentioned  in  the  first 
instruction  given  at  the  instance  of  the  ap- 
pellant. The  court  submitted  the  issue  as  to 
whether  or  not  appellee  was  guilty  of  negli- 
gence in  instructions  which,  when  construed 
together,  in  effect  told  the  jury  that  if  the 
employees  of  appellee  failed  td  exercise  the 
care  that  reasonably  prudent  persons  would 
have  exercised  under  the  circumstances  to 
prevent  the  injury  [515]  and  deatti  of  Mrs. 
Weirling,  that  appellant  would  be  guilty  of 
negligence,  otherwise  it  would  not  be. 

The  instructions  are  not  open  to  the  criti- 
cism which  appellant's  counsel  make  of  them, 
and  they  fairly  subfnitted  the  issue  of  negli- 
gence to  the  jury. 

There  was  evidence  to  sustain  the  verdict. 
The  judgment  is  therefore  correct  and  it  ia 
afiirmed. 


NOTE. 

Dnty  and  Liability  of  Carrier  witli  Re- 
spect to  Insane  Passenger. 

This  note,  reviewing  the  recent  cases  con- 
cerning thp  duty  and  liability  of  a  carrier 
with  respect  to  an  insane  passenger,  is  sup- 
plemental to  the  note  to  Louisville,  etc.  R.  Co. 
v.  Brewer,  Ann.  Cas.  1913D  151. 

Knowledge  on  the  part  of  a  carrier  that  one 
of   its   passengers  is  insane  imposes  on  the 
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carrier  the  duty  of  exercising  a  high  degree 
of  care  to  prevent  injury  to  the  passenger  or 
to  others  on  account  of  his  condition;  and  if 
necessary  in  the  exercise  of  such  care,  it  is 
the  duty  of  the  carrier  to  restrain  the  action 
of  the  insane  passenger.  Chicago,  etc.  R.  Co. 
▼.  Sears  (Tex.)  155  S.  VV.  1003.  See  also 
Layne  v.  Chicago,  etc.  R.  Co.  175  Mo.  App.  34, 
157  S.  W.  850.  And  see  the  reported  case. 
But  the  carrier  is  not  liable  for  failing  to 
prevent  an  insane  passenger  from  leaving  the 
train  and  thereby  incurring  injury,  where 
it  appears  that  the  insanity  was  of  a  progres- 
sive nature  and  that  at  the  time  of  leaving 
the  train  the  passenger  had  sufficient  intelli- 
gence to  keep  out  of  danger.  Chicago,  etc.  R. 
Co.  v.  Sears  (Tex.)  130  S.  W.  1019.  And  al- 
though the  carrier  knows  that  a  passenger  is 
under  a  delusion,  yet  if  it  does  not  appear 
that  he  is  dangerous  or  obnoxious  to  other 
paasengers  or  liable  to  do  violence  to  himself, 
the  carrier  cannot  be  held  liable  for  a  failure 
to  restrain  or  guard  him.  Adams  v.  St.  Louis 
Southwestern  R.  Co.  (Tex.)  137  S.  W.  437; 
on  a  second  appeal  in  the  same  case,  St. 
Louis  Southwestern  R.  Co.  v.  Adams  (Tex.) 
163  S.  W.  1029,  the  court  said:  "The  evi- 
dence quoted  presents  the  facts  upon  which 
appellee  relies  for  a  recovery  very  fully,  and, 
in  our  opinion,  falls  short  of  showing  liability 
on  the  part  of  appellant  for  the  unfortunate 
accident  which  resulted  in  injury  to  appellee. 
The  allegations  of  negligence,  upon  which  the 
right  of  recovery  is  based,  are,  in  substance, 
that  appellee,  after  leaving  Texarkana,  be- 
cauie  delirious  and  crazv  from  sickness  and 
thereby  rendered  incapable  of  taking  care  of 
herself:  that  as  a  consequence  of  this  mental 
condition  she  unconsciously  jumped  out  of  the 
windt»w  of  the  car  while  it  was  running  at  a 
very  high  rate  of  speed,  and  received  certain 
personal  injuries;  that  the  employees  of  ap- 
pellant in  charge  of  the  train  negligently 
failed  to  take  any  precaution  to  prevent  her 
from  jumping  out  of  the  car  window  or  other- 
wise escaping  from  the  car  in  which  she  was 
riding,  or  to  in  any  way  guard  or  restrain 
her.  although  they  had  knowledge  of  her  con- 
dition. It  is  the  duty  of  a  common  carrier 
to  exerc^ise  for  the  safety  of  a  passenger  who, 
after  being  received  as  such,  becomes,  within 
itH  knowledge,  by  reason  of  sickness,  insanity, 
or  other  cause,  unable  to  care  for  himself  all 
the  care  that  a  very  cautious  and  prudent 
person  would  to  protect  him  from  the  dangers 
incident  to  his  surroundings  and  mode  of 
travel  (St.  Louis  Southwestern  R.  Co.  v. 
Adams,  supra,  and  cases  cited),  and  that  the 
conductor  in  charge  of  the  train  from  which 
appellee  jumped  on  the  occasion  in  question 
knew  that  she  was  suffering  from  some  char- 
acter of  mental  disturbance  may  be  conceded, 
but  that  he,  or  any  other  member  of  the  train 
erew,  knew  that  her  condition  of  mind  was 
Ann.  Cas.  1916E.— 17. 


such  that  if  not  guarded  and  restrained  she 
would  probably  injure  herself  by  jumping 
from  a  rapidly  moving  train,  and  were  there- 
fore guilty  of  actionable  negligence  in  not 
providing  a  nurse  or  an  attendant  to  remain 
constantly  with  her  and  prevent  such  action, 
is  not,  in  our  opinion,  affirmed  and  sustained 
by  the  evidence." 

In  the  absence  of  proof  of  negligence  on  the 
part  of  the  carrier  in  failing  to  guard  a  pas- 
senger who  is  mentally  deranged,  the  doctrine 
of  res  ipsa  loquitur  does  not  apply  to  an  in- 
jury to  the  passenger.  Adams  v.  St.  Louis 
Southwestern  R.  Co.  (Tex.)   137  S.  W.  437. 

In  Boyd  v.  Alabama,  etc.  R.  Co.  (Miss.)  71 
So.  164,  wherein  it  appeared  that  an  insane 
passenger  jumped  from  a  train  through  no 
fault  of  the  carrier,  the  court  said:  "It  is 
contended,  .  .  .  that  the  railroad  com- 
pany was  under  a  duty  to  back  its  train  and 
pick  up  the  fallen  and  injured  passenger.  On 
the  facts  of  this  case,  we  cannot  say  that  such 
a  duty  existed.  In  the  first  place,  it  is 
assumed  that  the  railroad  company  knew,  or 
had  good  cause  to  know,  that  the  man  was  in 
fact  seriously  hurt  or  injured.  As  a  matter 
of  fact,  the  railroad  company  did  not  kntiw 
that  the  necessity  existed.  In  the  next  place, 
there  is  no  evidence  that  the  train  could  have 
safely  been  backed  without  a  collision  with 
other  trains,  or  without  materially  incon- 
veniencing many  passengers  and  causing  them 
to  miss  regular  connections  with  other  rail- 
roads. Then  the  evidence  does  show  that  Mr. 
McCaliom,  the  brother-in-law  of  the  deceased 
and  the  one  standing  as  sponsor  and  serving 
as  caretaker  for  Mr.  Boyd,  was  permitted  to 
leave  the  train  for  the  purpose  of  rendering 
any  needed  assistance,  and  that  he  did 
promptly,  by  the  help  of  neighbors,  remove 
the  injured  man  to  a  creditable  and  nearby 
sanatorium,  where  physicians  administered 
such  relief  as  thev  could  aflFord,  and  the  evi- 
dence  therefore  utterly  fails  to  show  that  the 
employees  could  have  prevented  the  death  of 
the  passenger  by  going  back  and  picking  him 
up,  or  even  that  they  could  have  in  any  wise 
more  effectually  relieved  his  suffering.  The 
gravamen  of  this  suit  is  a  claim  of  $25,000 
for  the  death  of  H.  V.  Boyd  caused  by  the 
failure  of  the  railroad  company  to  perform 
its  duty  toward  him  as  a  passenger.  The  evi- 
dence fails  to  show  that  his  death  could  have 
been  avoided  by  any  assistance  which  the  em- 
ployees could  possibly  have  rendered  in  addi- 
tion to  those  that  actually  were  rendered  by 
his  faithful  companion  and  good  Samaritan 
neighbors." 

It  is  the  duty  of  the  carrier  to  remove  an 
insane  person,  where  that  course  is  necessary 
for  the  protection  and  comfort  of  the  other 
passengers;  but  in  performing  that  duty  the 
carrier  must  not  neglect  its  duty  to  provide 
reaaonable  safety  and  comfort  for  the  insane 


258 


CIT£  THIS  VOL.  ANN.  CAS.  1916E. 


passenger.  St.  Louis,  etc.  R.  Co.  v.  Woodruff, 
89  Ark.  9,  115  S.  W.  953,  wherein  the  court 
said:  "While  a  railway  company  has  the 
undoubted  right  to  eject  an  insane  passenger, 
it  must  be  done  in  a  reasonable  manner,  due 
regard  being  had  to  the  time,  place  and  cir- 
cumstances, so  as  to  provide  for  the  tempo- 
rary protection  and  comfort  of  such  passenger. 
.  .  .  Appellee,  in  law,  was  not  an  insane 
person  at  large.  She  was  the  passenger  of 
appellant  still,  although  ejected  from  its 
train.  She  was,  at  the  time  the  sheriff  took 
charge  of  her,  in  appellant's  waiting  room  and 
in  the  care  of  appellant's  night  operator,  to 
whom  she  had  been  intrusted  when  she  was 
ejected  from  appellant's  train.  True,  the  evi- 
dence discloses  that  this  operator  went  out  at 
the  window  when  appellee  went  into  the 
waiting  room.  Still,  under  the  law,  he  was 
in  charge  of  her  as  appellant's  agent.  His 
discretion,  it  appears,  caused  him  to  abandon 
in  haste  the  poor  unfortunate  left  in  his  care. 
But  the  law  required  that  his  discretion 
should  be  exercised  in  the  direction  of  her 
cfomfort  and  safety,  and  not  in  leaving  her 
to  her  fate.  His  duty  was  to  exercise  such  as 
any  reasonably  prudent  person  should,  under 
the  circumstances,  to  protect  her  against  harm 
and  to  provide  for  her  comfort.  If  he  was 
so  alarmed  that  he  could  not  do  this  himself, 
it  Mras  his  duty  to  call  to  his  assistance  others 
who  could.  He  wholly  failed  to  discharge  this 
duty,  and  for  any  injury  that  resulted  to  ap- 
pellee from  this  cause  appellant  wa^  liable." 


tain  exceptions,  in  the  same  manner  as  an 
adult,  subject  to  his  power  of  disaffirmance, 
and  permit  him  to  disaffirm  contracts,  except 
for  necessaries,  and  statutory  contracts, 
either  before  his  majority  or  within  one  year 
thereafter,  when  the  contract  is  made  while 
he  is  under  the  age  of  18;  if  made  when  over 
the  age  of  18,  disaffirmance  may  be  had  by 
his  restoring  the  consideration  or  paying  its 
equivalent,  with  interest.  Held,  that  a  minor 
cannot  disaffirm  his  express  contract  when 
partially  performed  and  recover  in  an  axstioa 
based  on  the  contract.  Held,  further,  that 
an  infant  having  elected  to  disaffirm  his  con- 
tract when  partially  performed,  the  disaf- 
firmance relates  back  to  the  inception  of  the 
contract,  and  the  contract  is  totally  destroyed 
and  the  parties  left  to  their  legal  rights  and 
remedies  the  same  as  though  there  had  never 
been  any  contract. 

[See  note  at  end  of  this  case.] 

Same. 

Plaintiff,  a  minor,  made  a  contract  to  work 
for  defendant,  a  farmer,  during  the  seaaon  of 
1912,  and  at  the  end  of  the  season  he  was 
to  be  paid  $30  per  month  for  his  services. 
He  disaffirmed  this  contract  and  left  defend-, 
ant's  employ  in  August,  and  subsequently 
sued  upon  the  contract  to  recover  wages  for 
the  time  he  worked.  It  is  held  that  the  ac- 
tion cannot  be  maintained,  and  that  the 
question  of  defendant's  rights  to  recoup  or 
offset  damages  sustained  by  the  breach  of 
the  contract  is  therefore  eliminated  from  the 
case. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Cass  county: 
PorxocK,  Judge. 


TANCET 

V. 

BOTCE. 


North  Dakota  Supreme  Court — July  6,  1914. 


28  y.  Dak,  187;  148  N.  W,  539.  , 


Pleading  —  Jvclffiiieiit  on  Fleadini^s  ~ 
Admissions  by  Motion. 

A  motion  for  judgment  upon  the  pleadings 
admits  the  truth  of  all  well-pleaded  facts  in 
the  pleading  of  the  opposite  party. 

Vazianoe   ^  ZSzpress   or  Implied   Con- 
traot. 

Wlien  the  plaintiff  alleges  an  express  con- 
tract as  the  basis  for  recovery,  he  cannot 
recover  on  an  Implied  contract  or  quantum 
meruit,  especially  in  the  absence  of  any  alle- 
gations of  value.  Tx)we  v.  Jensen,  22 'N.  D. 
148. 

Infants  —  Repudiation  of  Contract  for 
Services  —  Riglit  to  ReooTor. 

Sections  4014  and  4015,  Rev.  Codes  1905, 
permit  a  minor  to  make  contracts  with  cer- 


Action  on  contract.  George  H.  Yancey,  by 
H.  P.  Long,  his  guardian  ad  litem,  plaintiff, 
and  Herman  Boyce,  defendant.  Judgment 
for  plaintiff.    Defendant  appeals.    Modipikd. 

[189]  This  is  an  action  by  George  H.  Yancey, 
a  minor,  by  his  guardian  ad  litem  against  Her- 
man Boyce.  The  complaint  alleges  the  minori- 
ty of  the  plaintiff,  and  that  about  the  1st 
day  of  April,  1912,  they  entered  into  a  con- 
tract, under  the  terms  of  which  plaintiff  was 
to  work  for  defendant  as  a  farm  hand  in 
Cass  county,  and  was  to  receive  therefor  the 
sum  of  $30  per  month  if  he  stayed  through 
the  entire  season,  and  $2fl  per  month  if  he 
quit  before  the  Ist  of  November,  1912;  that 
pursuant  to  such  contract  plaintiff  worked 
for  defendant  from  the  1st  day  of  April,  1912, 
until  the  6th  day  of  August,  1912,  and  judg- 
ment is  demanded  for  $96.25,  the  amount 
claimed  to  be  due  on  the  contract.  The  an- 
swer alleges  that  the  plaintiff  began  work  on 
the  2d  day  of  April,  1912,  under  a  contract 
by  which  the  plaintiff  agreed  to  work  for  de- 
fendant during  the  season  of  1912,  at  the 
agreed  wage  of  $30  per  month,  and  that  the 
defendant  agreed  to  pay  plaintiff  at  the  close 
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of  the  season  of  1912  the  sum  of  $30  per 
month  for  such  services*  properly  rendered. 
It  is  then  allied  that  the  plaintiff,  without 
reason  or  cause  and  without  the  consent  and 
against  the  will  of  the  defendant,  and  in  vi- 
olation of  the  terms  of  the  contract  referred 
to,  on  the  6th  day  of  August,  1912,  quit  his 
employ;  that  by  reason  of  such  facts  he  was 
compelled  to  employ  other  help  to  do  the 
work,  which  the  plaintiff  would  have  done 
had  he  lived  up  to  the  terms  of  his  contract, 
and  to  pay  an  advance  wage  in  the  amount 
of  $74  more  than  would  have  been  due  the 
plaintiff  Under  his  contract,  had  he  complet- 
ed it.  The  answer  admits  that,  after  deduct- 
ing from  the  wages  earned  by  plaintiff  said 
Bum  of  $74,  there  is  a  balance  of  $39  due 
plaintiff,  and  tenders  judgment  for  that  sum, 
with  costs. 

The  case  was  regularly  called  for  trial, 
whereupon  counsel  for  plaintiff  submitted  a 
motion  to  the  court  for  judgment  upon  the 
pleadings.  The  grounds  upon  which  the  mo- 
tion was  based  were,  that  it  appeared  upon 
the  face  of  the  pleadings  that  the  action  was 
to  recovcHT  wages  by  a  minor  by  his  guardian 
ad  liiem^  and  that  the  defense  interposed  ad- 
mitted the  minority  of  plaintiff,  and  set  up 
a  contract  more  favorable  to  the  plaintiff 
than  set  forth  in  the  complaint,  and  sought 
to  recoup  damages,  by  reason  of  the  fact  that 
the  minor  had  left  defendant's  employ  before 
the  contract  expired.  It  was  stipulated  that 
counsel  [190]  for  both  parties  stood  upon 
such  motion;  that,  if  plaintiff's  motion  was 
sustained,  judgment  should  be  entered  in  kis 
favor  for  the  amount  demanded  in  the  coifi- 
plaint,  and,  conversely,  that  judgment  should 
be  entered  according  to  the  offer  of  the  de- 
fendant. The  learned  trial  court  rendered 
judgment  in  favor  of  the  plaintiff  in  accord- 
ance with  the  prayer  of  his  complaint.  From 
6uch  judgment  the  case  is  here  on  appeal* 

J.  F.  Callalum  for  appellant. 
W.  J.  Courtney  for  respondent* 

SvAiDTSQ,  Ch.  J. — The  question  for  deter- 
mination seems  to  be,  may  an  infant  sue  on 
an  express  contract,  which  he  has  disaffirmed 
after  partial  performance,  and,  if  so,  may 
the  defendant  recoup  or  offset  damages  for  its 
breach  by  the  infant?  The  statutory  provi- 
sions pertinent  to  the  question  are  found  in 
§  4014,  Rev.  Codes  1905,  providing  that  a 
minor  may  make  any  contract  other  than 
as  above  specified  in  the  same  manner  as  an 
adult,  subject  only  to  his  power  of  disaffirm- 
ance under  the  provisions  of  this  chapter, 
and  subject  to  the  provisions  of  the  chapter 
on  marriage  and  on  master  and  servant.  The 
exceptions  referred  to  have  no  application  to 
this  case.  Section  4023  empowers  a  minor  to 
enforce  his  rights  by  civil  action  or  other 


legal  proceedings  in  the  same  manner  as  a 
person  of  full  age,  except  that  a  guardian 
must  be  appointed  to  conduct  the  same.  Sec- 
tion 4015  permits  the  infant  to  disaffirm  his 
contracts,  except  those  for  necessaries  and 
any  expressly  [191]  authorized  by  statute; 
and  if  the  contract  is  made  when  he  is  under 
the  age  of  eighteen  years,  he  may  disaffirm 
it  either  before  his  majority  or  within  one 
year's  time  afterwards,  while  if  the  contract 
is  made  while  be  is  over  the  age  of  eighteen, 
it  may  be  disaffirmed  by  him  upon  restoring 
the  consideration  or  paying  its  equivalent, 
with  interest. 

In  an  application  for  judgment  upon  the 
pleadings^  the  motion  admits  the  truth  of 
all  well-pleaded  facts  in  the  pleading  of  the 
opposite  party  (31  Cyc.  606;  Walling  v. 
Bown,  9  Idaho  184,  72  Pac.  960) ;  hence,  for 
the  purpose  of  this  action  the  contract  is  as 
set  forth  in  the  answer  of  the  defendant 
(Willis  V.  Holmes,  28  Ore.  265,  42  Pac.  989). 
This  eliminates  all  consideration  of  the  alle- 
gation contained  in  the  complaint,  that  the 
plaintiff  was  to  receive  $26  per  month,  if 
he  quit  the  services  of  the  defendant  before 
the  close  of  the  season. 

When  the  plaintiff  alleges  an  express  con- 
tract as  a  basis  for  recovery,  he  cannot  re- 
cover on  an  implied  contract  or  quantum 
meruit,  Ixyw«  v.  Jensen,  22  N.  D.  148,  132, 
N.  W.  661,  and  authorities  cited;  Tharp  v. 
Blew,  23  N.  D.  3,  135  N.  W.  659.  This  ques- 
tion has  been  so  recently  passed  upon  by  this 
court  that  no  discussion  is  necessary.  It  is 
apparent  in  the  case  at  bar  that,  if  the  plain- 
tiff might  recover  upon  quantum  meruit,  the 
complaint  contains  no  allegations  of  the  value 
of  the  services.  Hence,  no  foundation  is  laid 
for  such  a  recovery. 

We  need  not  consider  what  the  rights  of 
the  parties  would  be,  had  this  action  been 
brought  upon  quantum  meruit,  as  that  ques- 
tion is  not  involved  under  the  pleadings,  nor 
under  the  motion  for  judgment  on  the  plead- 
ings and  the  stipulation  made  by  the  parties 
in  open  court,  to  which  reference  has  been 
made. 

Legislatures  and  courts  have  sought  to  pro- 
tect the  rights  of  minors  by  rendering  their 
contracts  void  in  some  cases  and  voidable  in 
others.  The  contract  pleaded  was  voidable 
only  at  the  instance  of  the  plaintiff.  The 
theory  of  the  legislatures  and  courts  seems  to 
have  been  that  minors  are,  by  reason  of  men- 
tal immaturity  and  lack  of  experience,  un- 
able to  deal  with  adults  on  an  equality,  or 
to  protect  their  own  rights  and  interests. 
There  is  a  great  conflict  of  authority  on  every 
phase  of  contracts  of  infants,  and  particular- 
ly upon  those  which  have  been  partially  per- 
formed and  disaffirmed  by  the  infant  before 
reaching  majority.  Some  courts  have  car- 
ried the  doctrine  of  their  incapacity  to  such 
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a  limit  that  its  application  seems  to  work 
greater  injustice  than  [192]  would  be  caused 
by  its  abrogation;  but  we  are  dealing,  in  a 
measure,  with  legislative  provisions  and  inhi- 
bitions, which  are  not  altogether  clear  or 
comprehensive.  In  fact,  the  distinguished 
legal  authority,  the  late  Mr.  A.  C.  Freeman, 
analyzes  and  comments  upon  the  provisions 
of  the  California  statute,  which  are  in  all 
material  respects  identical  with  our  own,  in- 
cluding the  sections  quoted,  as  follows: 
"The  Civil  Code  of  California  contains  sev- 
eral sections  on  this  subject,  which,  as 
amended,  exhibit  a  minimum  acquaintance 
with  the  general  law  and  a  maximum  obscur- 
ity of  thought.  The  sections  certainly  have 
not  the  'pride  of  ancestry,*  and  we  will  ven- 
ture to  predict  that  in  an  intelligent  com 
munity  they  have  not  the  *hope  of  posterity. 
After  further  analyzing  and  commenting  up- 
on them,  he  says:  "These  distinctions  made 
by  the  codiflers  are  perfectly  senseless.*'  18 
Am  St.  Rep.  580,  note. 

The  minor  cannot  disaffirm  his  express  con- 
tract when  partially  performed,  and  in  a 
suit  on  the  contract  recover  his  wages  for  the 
time  he  worked.  The  reason  for  this  is  that 
he  cannot  both  disaffirm  and  affirm  his  con- 
tract at  the  same  time.  He  cannot  disaffirm  it 
for  the  purpose  of  escaping  the  burdens  it  im- 
poses upon  him,  and  affirm  it  for  the  purpose 
of  obtaining  all  or  any  part  of  the  benefits 
which  accrue  to  him.  It  is  neither  ii  contract 
or  it  is  not  a  contract.  If  he  elects  to  dis- 
affirm it,  and  having  elected  to  disaffirm  it, 
the  disaffirmance  relates  back  to  the  inception 
of  tlie  contract  and  from  the  beginning  it  is 
no  longer  a  contract.  22  Cyc.  616.  He  can- 
not affirm  in  part  and  disaffirm  the  rest. 
Biederman  v.  O'Conner,  117  111.  493,  57  Am 
Rep.  876,  7  N.  E.  463;  Bigelow  v.  Kinney,  3 
Vt.  363,  21  Am.  Dec.  589. 

Mr.  Labatt,  in  his  recent  Commentaries  on 
the  Law  of  Master  and  Servant,  vol.  2,  §  700, 
says:  "Several  decisions  embody  the  doc- 
trine that  in  an  action  brought  by  a  minor 
servant,  who  has  exercised  his  privilege  of 
abandoning  a  contract,  which  is  not  obliga- 
tory by  reason  of  his  minority,  the  master 
is  entitled  to  set  oflf  any  damages  which  he 
may  liave  sustained  by  reason  of  the  with- 
drawal." See  authorities  cited  under  note  2. 
He  continues:  "The  rationale  of  this  doc- 
trine is  that,  'as  the  plaintiff  had  not  per- 
formed the  special  contract,  he  cannot  re- 
cover upon  that,  and  being  driven  to  his 
quantum  meruit,  he  can  only  recover  so 
much  as  he  reasonably  deserves  to  have  under 
all  the  circumstances.' "  See  authorities  un- 
der notes  2  and  3.  However,  this  ri93] 
learned  author  continues:  "Some  courts,  on 
the  other  hand,  refuse  to  make  any  allowance 
on  this  score,  being  of  opinion  that  the  logi- 
cal consequence  of  the  avoidance  of  the  con- 


tract is  that  the  rights  of  the  parties  should 
be  determined  in  every  respect  on  the  same 
footing  as  if  the  contract  had  never  been 
made.  This  doctrine,  it  is  submitted,  is  the 
correct  one.  ...  If,  under  the  supposed 
circumstances,  the  abandonment  does  not  con- 
stitute a  breach  of  any  obligation,  its  effects 
as  regards  the  master's  business  cannot  prop- 
erly be  taken  into  account."  The  effect  of 
the  election  of  the  minor  to  disaffirm  a  void- 
able contract  is  a  total,  and  not  a  partial,  de- 
struction; and  the  parties  are  left  to  their 
legal  rights  and  remedies,  the  same  as  though 
there  had  never  been  any  contract.  1  Lalmtt, 
Mast.  A  S.  §  107;  Vent  v.  Osgood,  19  Pick. 
(Mass.)  572;  Campbell  v.  Cooper,  34  N.  H. 
49;  Derocher  v.  Continental  Mills,  58  Me. 
217,  4  Am.  Rep.  286 ;  authorities  cited  in  note 
in  18  Am.  St.  Rep.  681. 

If  these  conclusions  are  correct,  it  must  be 
clear  that  this  plaintiff  cannot  maintain  his 
action  in  the  form  in  which  it  was  brought 
(22  Cyc.  628),  and  that  the  authorities,  relat- 
ing to  the  abstract  question  of  the  right  of 
the  defendant  to  maintain  an  action  for  dam- 
ages for  the  breach  of  a  contract,  and  to  re- 
coup or  offset  such  damages  in  an  action 
for  the  value  of  the  services  rendered,  are 
not  applicable  to  the  case  before  us.  Un- 
questionably an  action  may  be  maintained 
for  the  value  of  the  services  rendered  ( 22  Cyc. 
617) ;  but  the  authorities  are  greatly  divided 
on  the  question  of  recoupment,  some  holding 
that  it  may  be  had,  others  that  it  may  be  in 
effect  taken  into  consideration  by  the  jury  or 
court,  in  connection  with  all  the  circum- 
stances surrounding  the  services  rendered, 
while  still  others  hold  that,  inasmuch  as  there 
never  was  a  contract,  there  is  no  breach  of 
duty  in  quitting  the  services  of  the  employer, 
and  hence  no  such  offset  or  recoupment  can 
be  had. 

The  parties  having  stood  upon  the  motion 
for  judgment  on  the  pleadings,  that  motion 
having  been  for  judgment  for  the  amount 
claimed  by  the  plaintiff,  and  it  having  been 
stipulated  that,  if  the  motion  should  be  grant- 
ed the  judgment  should  be  for  the  full 
amount,  while  if  not  granted,  the  judgment 
should  be  for  $39,  our  conclusion  is  that  the 
court  was  in  error  in  fixing  the  amount  of 
recovery,  and  that  it  should  have  been  for 
$39  only.  The  same  result  would  be  [194] 
attained,  we  think,  if  we  were  to  hold  that 
the  minor  could  maintain  an  action  on  tho 
contract  after  disaffirmance,  because  in  such 
case  it  would  be  most  unjust  and  inequitable 
to  permit  him  to  stand  upon  his  contract, 
in  so  far  as  it  was  beneficial  to  him,  and  re- 
pudiate it  as  to  other  provisions,  especially 
without  any  showing  that  the  contract  was 
unreasonable  or  that  advantage  had  been  tak- 
en of  his  minority.  If  he  is  allowed  to  in- 
stitute an  action  upon  the  contract,  he  must 
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suffer  all  the  consequences  which  properly 
inhere  in  the  contract.  He  could  not  reject 
it  in  part.  Sec.  4023,  supra,  does  not  apply 
to  a  voidable  contract  which  has  been  disaf- 
firmed. It  protects  the  infant  in  his  rights 
as  fixed  by  the  statute,  and  enables  him  to 
bring  and  maintain  appropriate  actions.  The 
District  Court  is  directed  to  modify  its  judg- 
ment in  accordance  with  this  opinion.  The 
appellant  will  recover  his  costs  in  this  court. 


NOTE. 

Riglit  of  Infant  WHo  Repudiates  Con- 
traet  for  Serrioes  to  ReeoTer  There- 
for* 

In  CfeneraU 

It  is  well  settled  that  an  infant  may  repu- 
diate a  contract  of  employment  and  there- 
after maintain  an  action  to  recover  the  rea- 
sonable value  of  the  services  which  he  has 
rendered. 

United  States.— The  Hotspur,  3  Sawy.  104, 
7  Chi.  Leg.  News  65,  12  Fed.  Cas.  No.  6,720; 
Burdett  v.  Williams,  30  Fed.  697 ;  Belyea  v. 
Cook.  162  Fed.  180. 

lUinaig, — Ray  v.  Haines,  52  111.  485.  See 
also  Myers  v.  Rehkopf,  30  111.  App.  209. 

Indiana, — Dallas  v.  HoUingsworth,  3  Ind. 
537;  Wheatly  v.  Miscal,  5  Ind.  142  {over- 
iuling  Harney  v.  Owen,  4  Blackf.  337,  30  Am. 
Dec.  662) ;  Van  Pelt  v.  Corwine,  6  Ind.  363; 
Meredith  v.  Crawford,  34  Ind.  399;  Kerwin 
V.  Myers,  71  Ind.  359.  See  also  Garner  v. 
Board,  27  Ind.  326;  Purviance  v.  Shultz,  16 
Ind  App.  94,  44  N.  E.  766. 

Kentucky. — See  Barr  v.  Shields,  9  Ky.  L. 
Rep.  357  abstract. 

Maine. — Judkins  v.  Walker,  17  Me.  38,  35 
Am.  Dec.  229;  Derocher  v.  Continental  Mills, 
58  Me.  217,  4  Am.  Rep.  286;  Vehue  v.  Pink- 
ham,  60  Me.  142. 

Massachusetts. — ^Moses  ▼.  Stevens,  2  Pick. 
(Mass.)  332;  Vent  v.  Osgood,  19  Pick.  (Mass.) 
572;  Gaffney  v.  Hayden,  110  Mass.  137,  14 
Am.  Rep.  580;  Dube.  v.  Beaudry,  150  Mass. 
448,  28  N.  £.  222,  15  Am.  St.  Rep.  228,  6 
L.R.A.  146;  Morse  v.  Ely,  154  Mass.  458,  28 
N.  £.  577,  26  Am.  St.  Rep.  263. 

Michigan. — Wldrig  v.  Taggart,  51  Mich. 
103,  16  N.  W.  251. 

Missouri. — ^Lowe  v.  Sinklear,  27  Mo.  308; 
Thompson  v.  Marshall,  50  Mo.  App.  145; 
Tower-Doyle  Commission  Co.  v.  Smith,  86 
Mo.  App.  490;  Skinner  v.  Young,  106  Mo. 
App.  615.  81  S.  W.  464. 

Xeic  Hampshire. — Lufkin  v.  Mayall,  25  N. 
H.  82  {overruling  Weeks  ▼.  Leigh  ton,  5  N. 
H.  343) ;  Danville  v.  Amoskeag  Mfg.  Co.  62 
N.  H.  133;  Hagcrty  v.  Nashua  Lock  Co.  62 
N.  H.  576. 

\ew  Jersey. — See  also  Voorhees  v.  Wait,  15 
X.  J.  L.  343. 


New  yor/v.—Whitmarsh  v.  Hall,  3  Denio 
(N.  Y.)376;  Medbury  v.  Watrous,  7  Hill  (N. 
Y.)  110  (overruling  McCoy  v.  Huffman,  8 
Cow.  (N.  Y.)  84). 

OAto.— Fisher  v.  Kissinger,  27  Ohio  Cir. 
Ct.  Rep.  13  {distinguishing  Abbott  v.  Inskip, 
29  Ohio  St.  59). 

Khode  Island. — i:)earden  v.  Adams,  19  R. 
I.  217,  36  Atl.  3.  See  also  Shurtleff  v.  Mil- 
lard, 12  R.  I.  272,  34  Am.  Rep.  640. 

Vermont, — Abell  v.  Warren,  4  Vt.  149; 
Thomas  v.  Dike,  11  Vt.  273,  34  Am.  Dec.  690; 
Hoxie  V.  Lincoln,  25  Vt.  206 ;  Meeker  v.  Hurd, 
31  Vt.  639.  See  also  Price  v.  Funnan,  27  Vt. 
268,  65  Am.  Dec.  194;  Forsyth  v.  Hastings, 
27  Vt.  646, 

Canada. — See  Rutherford  v.  Purdy,  21 
Nova  Scotia  43. 

Thus  in  Kirwin  v.  Myers.  71  Ind.  369,  it 
was  held  that  an  infant,  who  had  repudiated, 
within  a  reasonable  time  after  his  arrival 
at  the  age  of  twenty-one,  a  contract  of  ap- 
prenticeship made  for  him  by  bis  mother 
could  recover  the  value  of  the  services  ren- 
dered under  that  agreement.  So  in  Dallas 
V.  HoUingsworth,  3  Ind.  537,  it  appeared 
that  an  infant  had  agreed  to  work  for  the 
defendant  for  a  period  of  six  months  at  a 
stated  wage  per  month  and  was  to  receive 
no  pay  in  case  the  whole  period  was  not 
worked  out.  At  the  end  of  about  three 
months  the  infant  stopped  work  and  later 
sued  for  the  value  of  his  services.  It  was 
held  that  he  could  recover  therefor.  In  Dube 
V.  Beaudry,  150  Mass.  448,  23  N.  E.  222,  15 
Am.  St.  Rep.  228,  6  L.R.A.  146,  it  was  held 
that  an  infant,  after  he  had  come  of  age  and 
had  repudiated  a  contract  by  which  he  had 
agreed  to  work  for  the  defendant  for  a  cer- 
tain sum  per  week,  one  half  to  be  paid  to 
the  minor  and  the  other  half  to  be  credited 
on  a  debt  owed  the  defendant  by  the  infant's 
deceased  father,  could  recover  the  balance  of 
the  wages  due  to  him  where  it  appeared  that 
the  weekly  sum  which  he  had  actually  received 
was  not  as  much  as  his  s^vices  were  worth. 
Likewise  in  Dearden  v.  Adams,  19  R.  I.  217. 
36  Atl.  3,  it  was  held  that  a  minor  was  not 
bound  by  a  contract  of  service  by  which  she 
had  agreed  to  give  two  weeks  notice  before 
quitting  the  employment  and  that  in  action 
for  her  wages  she  was  entitled  to  recover 
what  her  labor  was  reasonably  worth.  Similar- 
ly in  Vent  v.  Osgood,  19  Pick.  (Mass.)  .572. 
it  appeared  that  an  infant,  with  the  consent 
of  his  living  parent,  shipped  on  a  whaling 
boat  for  the  whole  voyage.  .  He  deserted  at 
a  foreign  port  before  the  voyage  was  com- 
pleted, and  afterwards  sued  to  recover  the 
value  of  his  services.  It  was  held  that  he 
had  elected  to  avoid  the  contract  by  desert- 
ing and  that  he  was  entitled  to  recover  for 
his  services  on  a  quantum  meruit.  The  court 
said:  "The  general  rule  is,  tliat  infants 
may  make   valid   contracts   for   necessariea. 
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They  are  protected  against  all  other  oon- 
tracta.  They  may  avoid  such  other  contracts. 
What  is  meant  by  avoiding?  We  think  the 
obvious  meaning  is  the  true  and  legal  one. 
It  is  to  nullify  and  render  void  ab  initio, 
not  prospectively.  It  is  a  total,  not  a  par- 
tial destruction.  If  it  were  otherwise,  the 
infant  might  and  practically  would  be  ruined 
by  a  part  execution  of  the  contract.  A  par- 
tial or  prospective  avoidance  would  afford  no 
protection  at  all.  By  the  avoidance  the  con- 
tract was  annihilated,  and  the  parties  are 
left  to  their  legal  rights  and  remedies,  just 
as  if  there  had  never  been  any  contract  at 
all."  In  Bishop  v.  Shepherd,  23  Pick. 
(Mass.)  492,  it  appeared  that  a  minor,  who 
was  in  his  father's  service  and  living  with 
him,  shipped  on  a  whaler,  signed  the  shipping 
articles,  and  performed  his  duties  as  one  of 
the  crew  for  a  period  of  more  than  three 
years.  He  then  deserted  and  his  father 
brought  an  action  for  the  wages  due  to  the 
son.  It  was  held  that  he  could  recover 
against  the  ship-owner,  as  on  an  implied -con- 
tract, a  reasonable  compensation  for  the  serv- 
ices of  the  son.  It  was  held  in  Indianapolis 
Chair  Mfg.  Co.  v.  Wilcox,  59  Ind.  429,  that 
an  infant  employee  who  had  purchased  two 
shares  of  the 'capital  stock  of  the  corporation 
for  which  he  worked  and  who  was  paying 
for  the  stock  by  allowing  the  company  to  de- 
duct twa  dollars  weekly  from  his  wages, 
could  repudiate  the  transaction,  and  on  the 
return  of  the  shares  could  recover  the  amount 
which  had  been  deducted  from  his  pay. 

An  infant  who  misrepresents  his  age  when 
he  secures  employment  is  not  thereby  es- 
topped from  avoiding  his  contract  of  employ- 
ment and  recovering  a  proper  compensation 
on  a  quantum  meruit.  Burdett  v.  Williams, 
30  Fed.  697,  wherein  it  was  held  that  an 
infant  had  not  affirmed  a  contract  of  employ- 
ment so  as  to  bar  him  from  later  avoiding 
it  and  recovering  on  a  quantu/m  meruit  mere- 
ly because  he  had,  four  months  after  his 
majority,  become  a  co-libellant  with  another 
seaman  in  a  suit  for  wages  due,  where  it 
appeared  that  he  was  not  an  intelligent  or  a 
provident  person  and  had  probably  made  no 
full  statement  of  his  case  to  a  lawyer  whom 
he  consulted  when  he  learned  that  his  fel- 
low seaman  had  commenced  an  action. 

If,  however,  an  infant  agrees  to  give  his 
services  in  return  for  his  board,  clothing,  and 
education,  and  it  appears  that  the  contract 
is  reasonable  and  has  been  executed,  the  min- 
or will  be  bound  thereby  as  for  a  contract 
for  necessaries.  Stone  v.  Dennison,  13  Pick. 
(Mass.)  1,  23  Am.  Dec.  654.  To  the  same 
effect  see  Wilhelm  V.  Hardman,  13  Md.  140; 
Squier  v.  Hydliff,  9  Mich.  274.  See  also 
Breed  v.  Judd,  1  Gray  (Mass.)  455.  This 
rule  is  applicable  even  though  it  is  shown 
that  the  services  were  worth  more  than  the 


agreed  compensation.  Stone  v.  Dennison,  13 
Pick.  (Mass.)  1,  23  Am.  Dec.  654;  or  that 
the  agreement  was  for  board  and  a  salary. 
Spicer  v.  Earl,  41  Mich.  191,  1  N.  W.  923, 
32  Am.  Rep.  152. 

It  has  been  held  that  a  minor  cannot  sue 
and  recover  on  a  contract  for  services  which 
he  has  abandoned  and  rescinded.  The  Hot- 
spur, 3  Sawy.  194,  7  Chi.  Leg.  News  65,  12 
Fed.  Cafl.  No.  6,720;  Skinner  v.  Young,  106 
Mo.  App.  615,  81  S.  W.  464,  See  also,  Hoxie 
V.  Lincoln,  25  Vt.  206.  And  see  the  reported 
ctise. 

In  Hobbs  v.  Godlove,  17  Ind.  359,  it  ap- 
peared that  a  father  had  hired  out  bis  minor 
son  to  a  certain  person  for  the  term  of  six 
years,  and  for  his  services  the  infant  was  to 
be  paid,  at  the  expiration  of  the  six  years, 
^'one  horse,  saddle,  bridle  and  martingale,  and 
one  suit  of  good  clothing."  The  minor  quit 
his  job  before  the  six  years  expired,  and  later 
when  he  came  of  age  he  and  his  father  ac- 
cepted the  sum  of  $175  in  full  payment  of 
all  claims  against  the  employee.  The  son 
then  brought  suit  to  recover  the  value  of  the 
services  he  had  rendered,  and  it  was  held  tliat 
such  an  action  was  barred  by  the  settlement 
he  had  made. 

It  was  held  in  Murphy  v.  Johnson,  45  la. 
57,  that  in  a  suit  by  a  minor  for  services  ren- 
dered the  jury  should  have  been  instructed 
in  the  words  of  a  statute  which  provided  that 
"where  a  contract  for  the  personal  services 
of  a  minor  has  been  made  with  him  alone, 
and  those  services  performed,  payment  made 
therefor  to  such  minor  in  accordance  with 
the  contract  is  a  full  satisfaction  for  those 
services,  and  the  parent  or  guardian  cannot 
recover  therefor  a  second  time." 

In  Robinson  v.  Van  Vleet,  91  Ark.  262, 
121  S.  W.  288,  it  was  held  that  an  infant 
could  not  repudiate  a  contract  for  services 
which  he  had  executed  without  dissent,  pro- 
vided the  contract,  under  all  the  circumstances 
of  the  employment,  was  reasonable,  or  not 
so  unreasonable  as  to  be  evidence  of  fraud 
or  undue  advantage. 

It  was  said  in  Myers  v.  Rehkopf,  30  111. 
App.  209,  that  where  an  infant  had  repudi- 
ated his  contract  for  services  the  rights  and 
obligations  of  the  parties  thereafter  were 
governed  by  the  law  and  not  by  their  con- 
tract. 

Measure  of  Recovery. 

It  has  been  held  that  an  employer  when 
sued  by  an  infant  on  a  quantum  meruit  after 
the  minor  has  avoided  his  contract  of  em- 
ployment may  have  deducted  from  the  reason- 
able value  of  the  services  the  fair  value  of 
food,  clothing  or  schooling  furnished  to  the 
infant  during  the  period  of  employment. 
Meredith  v.  Crawford,  34  Ind.  399;   Meeker 
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V.  Hurd,  31  Vt.  639.  Similarly  the  employ- 
er may  deduct  Buch  sums  of  money  as  he  has 
advanced,  from  time  to  time,  to  the  minor. 
Belyea  v.  Cook,  162  Fed.  180;  Dallas  v.  Hol- 
lingsworth,  3  Ind.  537;  Judkins  v.  Walker, 
17  Me.  38,  35  Am.  Dec.  229;  Vehue  v.  Pink- 
ham,  60  Me.  142;  Abell  v.  Warren,  4  Vt.  149. 

But  an  employer  cannot  have  a  deduction 
for  the  damages  he  has  suffered  by  reason 
of  the  minor *8  repudiation  of  the  contract  of 
employment.  Derocher  v.  Continental  Mills, 
58  Me.  217,  4  Am.  Rep.  286;  Widrig  v.  Tag- 
gart,  51  Mich.  103,  16  N.  W.  261;  Danville 
V.  Amoskeag  Mfg.  Co.  62  N.  H.  133;  Whit- 
marsh  V.  Hall,  3  Denio  (N.  Y.)  376.  On  this 
point  there  is,  however,  authority  for  an  op- 
posite view.  The  Hotspur,  3  Sawy.  194,  7  Chi. 
Leg.  News  65,  12  Fed.  Cas.  No.  6,720;  Lowe 
V.  Sinklear,  27  Mo.  308;  Tennessee  Mfg.  Co. 
▼.  James,  91  Tenn.  154,  18  S.  W.  262,  30  Am. 
8t.  Rep.  865,  15  L.R.A.  211  (contract  with 
father)  ;  Thomas  v.  Dike,  11  Vt.  273,  34  Am. 
Dec.  690;  Hoxie  v.  Lincoln,  25  Vt.  206.  In 
I>erocher  v.  Continental  Mills,  68  Me.  217, 
4  Am.  Rep.  286,  the  court  said:  "The  ques- 
tion is,  whether  a  minor,  who  has  agreed  to 
'Work  for  a  manufacturing  corporation  at 
least  six  months,  and  not  leave  without  giv- 
ing two  weeks'  notice,  but  does  leave  without 
giving  such  notice,  is  liable  to  have  the  dam- 
ages occasioned  thereby  deducted  from  the 
amount  he  would  otherwise  be  entitled  to 
recover  for  his  labor.  We  think  not.  To 
compel  the  minor  thus  to  make  good  the  loss 
occasioned  by  the  non-performance  of  his 
contract,  is  virtually  to  enforce  the  contract; 
and  thus  to  enforce  the  contract  is  in  effect 
to  abrogate  the  rule  of  law  that  a  minor  is 
not  bound  by  his  contract.  We  presume  no 
one  would  undertake  to  maintain  that  an  ac- 
tion would  lie  against  an  infant  to  recover 
damages  for  the  breach  of  such  a  contract; 
and  yet  it  seems  to  us  that  there  can  be  no 
difference  in  principle  between  deducting  the 
damages  from  the  amount  which  the  infant 
iHTould  otherwise  be  entitled  to  recover  in  a 
suit  brought  by  him,  and  recovering  the  same 
in  a  suit  brought  against  him.  Stripped  of 
all  its  sophistical  surroundings,  we  think  the 
doctrine  contended  for  in  defense  amounts 
to  simply  this,  that  the  minor's  contract  not 
to  leave  without  giving  two  weeks*  notice 
'waa  obligatory,  and  having  violated  it,  he 
must  pay  the  damage.  Such  a  doctrine  can- 
not be  maintained." 

It  has  been  held  that  an  infant,  in  order 
to  disaffirm  a  contract  made  by  him  while  a 
minor,  must  return  any  consideration  which 
lie  has  received  if  he  yet  has  it,  or  the  fruits 
of  it,  but  the  fact  that  it  is  impossible  for 
lim  to  make  a  return  of  the  consideration 
^oes  not  deprive  him  of  his  right  to  repu- 
diate the  agreement.  Tower-Doyle  Commis- 
sion Co.  V.  Smith,  86  Mo.  App.  490.     On  the 


other  hand  it  has  been  held  that  a  minor 
need  not,  in  order  to  avoid  a  contract  wiiich 
he  has  entered  into  for  his  services,  put  the 
other  party  in  statu  quo,  or  return  any  con- 
sideration which  he  has  received.  Dube  v. 
Beaudry,  150  Mass.  448,  23  N.  £.  222,  15 
Am.  St.  Rep.  228,  6  L.R.A.  146;  Morse  v. 
Ely,  154  Mass.  458,  28  N.  £.  577,  26  Am. 
St.  Rep.  263. 
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Mississippi  Supreme  Court — June  30,  1913. 


106  Misa,  402;  02  So.  419. 


Contempt  —  Eradinif  Serrioe  of  Proo- 


A  witness,  who,  to  evade  service  of  sub- 
poena to  be  issued,  absconds  and  conceals  him- 
self at  the  request  of  a  brother  of  one  in- 
dicted for  murder,  is  guilty  of  constructive 
contempt  of  court. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Amite  county: 
Bbown,  Judge. 

Contempt  proceeding.  M.  V.  Aarons  ad- 
judged guilty  of  contempt  of  court  and  sen- 
tenced to  pay  fine,  and  appeals.  The  facts 
are  stated  in  the  opinion.    Affirmed. 

R.  8.  Stewart  for  appellant. 
Oeo.  H.  Ethridge  for  appellee. 

[405]  Smith,  C.  J. — Appellant,  upon  an  in- 
formation filed  by  the  district  attorney,  was 
adjudged  in  contempt  of  court  and  sentenced 
to  pay  a  fine  of  one  hundred  dollars. 

The  facts  are:  At  the  October  term  of  the 
court  below  one  Marvin  McDaniels  was  in- 
dicted for  murder.  He  was  arrested  while 
the  court  was  in  session,  and  two  or  three 
days  thereafter  had  a  subpoena  issued  for 
appellant  as  a  witness  in  his  behalf.  This 
subpoena  was  returned  "Not  found,"  and 
thereupon  other  subpoenas  were  issued,  di- 
rected to  the  sheriffs  of  Amite,  Franklin,  and 
Lincoln  counties,  all  of  which  were  returned 
'^ot  found."  When  his  case  was  called  for 
trial,  McDaniels  obtained  a  continuance  on 
account  of  the  absence  of  appellant  and  an- 
other. Appellant  was  in  the  town  where  the 
court  was  being  held  at  the  time  of  Mc- 
Daniels' arrest,  but  immediately  left,  and, 
instead  of  going  to  his  home,  absconded  and 
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concealed  himself,  so  that  he  could  not  be 
found  when  the  subpoenas  were  issued  for 
him. 

The  court  was  well  warranted  in  believing 
that  he  absconded  and  concealed  himself  at 
the  request  of  a  brother  of  McDaniels,  for  the 
purpose  of  evading  the  service  of  the  sub- 
poena afterwards  to  be  issued.  This  conduct 
of  appellant  was  calculated  and  intended  to 
impede,  embarrass,  and  obstruct  the  adminis- 
tration of  justice,  and  [406]  therefore  con- 
stitutes constructive  contempt  of  court.  Dur- 
ham V.  State,  07  Miss.  549,  52  So.  627.  There 
is  no  merit  in  any  of  appellant's  contentions. 

AflSrmed. 


NOT£. 

The  reported  case  holds  that  a  witness  who 
wilfully  absconds  and  conceals  himself  for 
the  purpose  of  evading  service  of  a  subpoena 
which  is  afterwards  issued  is  guilty  of  an 
act  which  is  calculated  to  obstruct  the  ad- 
ministration of  justice  and  which  therefore 
constitutes  a  constructive  contempt  of  court. 
The  caaes  discussing  obstructing  or  delaying 
the  service  or  execution  of  process  as  consti- 
tuting contempt  are  reviewed  in  the  note  to 
Bryan  y.  State,  Ann.  Cas.  1013A  008. 


ANTHONY 

V. 

KIEFN£R  CT  AI- 

Kansas  Supreme  Courtr-^uly  10,  1915. 
96  Kan.  194;  ISO  Pac.  624. 


Automobiles  —  Neglisenoe  of  DziTer  — 
Impntation  to  Ooonpant. 

A  mother  accepted  the  invitation  of  her 
son  to  ride  in  his  automobile  merely  as  his 
guest  and  as  she  had  no  control  and  took 
no  part  in  the  management  of  the  automobile 
she  is  not  responsible  for  injuries  inflicted 
upon  another  by  the  negligence  of  her  son  in 
driving  the  automobile. 

[See  note  at  end  of  this  case.] 

Same. 

If  the  journey  had  been  undertaken  as  a 
joint  enterprise  to  accomplish  a  common  pur- 
pose for  the  benefit  of  both  one  of  them  might 
nave  been  regarded  as  the  agent  of  the  other 
and  she  might  have  been  responsible  for  in- 
juries inflicted  by  the  negligent  operation  of 
tlie  automobile,  but  it  is  held  that,  her  mere 
request  of  her  son  that  some  time  during  the 
ride  he  should  call  at  a  certain  house  and 
obtain  a  cake  that  a  friend  had  promised  to 
make  for  her  did  not  make  the  trip  a  joint 


enterprise  nor  make  her  responsible  for  the 
negligence    of   her  son   aor   for   injuries   to 
which  she  did  not  personally  contribute. 
[See  note  at  end  of  this  case.] 

Same. 

The  mere  fact  that  the  mother,  who  was 
sitting  by  the  side  of  her  son  and  as  his 
guest,  dia  not  protest  against  his  action  when 
he  drove  his  automobile  at  an  excessive  rate 
of  speed  for  the  distance  of  a  little  more  than 
a  city  block,  at  the  end  of  which  an  injury 
was  inflicted,  cannot  be  held  as  culpable  neg- 
ligence on  her  part  which  would  make  her 
liable  for  his  negligence  and  the  resulting  in- 
jury. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Courts  Sedgwick 
county:    Wilson,  Judge. 

Action  for  death  by  w^rongful  act.  Fred 
Anthony,  plaintiff,  and  Ida  A.  Kiefner  et  al., 
defendants.  Judgment  for  plaintiff.  Defend- 
ants appeal.  The  facts  are  stated  in  the 
opinion.    Modified. 

8.  B.  AmidcHf  D.  M.  DoUt  Jean  Madalene 
and  8.  A.  BuckUmd  for  appellanta. 

W.  A.  Ayres,  J.  D.  Houston^  O.  H.  Brookt 
and  Earl  Blake  for  appellee. 

[196]  Johnston,  C.  J. — Fred  Anthonv 
brought  this  action  against  Ida  A.  Kiefner 
and  her  son,  Lynn  Kiefner,  to  recover  dam- 
ages for  negligently  and  carelessly  causing 
the  death  of  bis  wife,  Josie  May  Anthony. 
From  a  judgment  against  them  defendants 
appeal. 

It  appears  that  on  May  24,  1913,  at  about 
six  o'clock  p.  m.,  Mrs.  Anthony,  accompanied 
by  her  three  small  children,  was  driving  west- 
ward on  the  north  side  of  Douglas  avenue  in 
the  city  of  Wichita,  Upon  coming  to  Poplar 
street  she  crossed  the  intersection  diagonally 
toward  the  south,  passing  in  front  of  an  east- 
bound  street  car  which  had  stopped  at  the 
crossing  to  discharge  passengers.  Before  Mrs. 
Anthony  had  driven  quite  to  the  west  side 
of  Poplar  street  her  buggy  was  struck  by  the 
automobile  being  driven,  in  an  easterly  direc- 
tion, by  defendant  Lynn  Kiefner,  and  she  was 
thrown  over  the  top  of  the  automobile  and  a 
distance  variously  estimated  by  the  witnesses 
at  from  thirty  to  seventy-flve  feet.  From  the 
injuries  sustained  Mrs.  Anthony  died  shortly 
afterward.  There  was  testimony  that  the  au- 
tomobile was  being  run  at  a  rate  of  about 
thirty  miles  an  hour  and  in  a  careless  ninn- 
ner.  The  jury  found  that  there  was  nothing 
to  prevent  Mrs.  Anthony  from  seeing  the  ap- 
proaching automobile  had  she  looked  before, 
passing  in  front  of  the  street  car,  and  also 
that  if  either  of  defendants  had  exercir-cd 
reasonable  care  the  accident  could  have  been 
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avoided.  The  ordinances  of  the  city  regulat- 
ing the  speed  of  automobiles  and  fixing  the 
right  of  way  of  vehicles  on  the  principal 
streets  were  introduced  in  evidence.  The  evi- 
dence tended  to  prove  that  the  automobile 
was  owned  and  managed  solely  by  Lynn  Kief- 
ner,  and  that  Ida  A.  Kiefner,  his  mother, 
£196]  was  riding  in  it  at  his  invitation.  De- 
fendants' separate  demurrers  to  plaintiff's 
evidence  were  overruled.  The  jury  found  for 
plaintiff  against  both  defendants  for  $5,500, 
and  returned  answers  to  special  questions 
submitted  by  defendants.  Separate  motions 
for  a  new  trial  were  overruled,  and  defend- 
ants bring  the  judgment  rendered  to  this 
<:ourt  for  review. 

The  principal  complaint  is  of  the  judg- 
ment against  Ida  A.  Kiefner  and  of  rulings 
affecting  that  judgment.  Of  the  negligence  of 
Lynn  Kiefner  there  can  be  no  question,  and 
while  there  is  a  claim  that  Mrs.  Anthony, 
who  was  killed  in  the  collision,  was  guilty  of 
contributory  negligence,  there  is  nothing  sub- 
stantial in  the  claim  that  it  bars  an'ecovery. 
The  most  that  can  be  said  of  his  contention 
is  that  the  testimony  raised  a  question  of 
fact  as  to  her  negligence  which  the  jury  has 
decided  against  him. 

In  respect  to  Mrs.  Kiefner  it  is  contended 
that  she  had  nothing  to  do  with  the  operation 
or  control  of  the  automobile,  and  therefore 
her  separate  demurrer  to  plaintiff's  evidence 
should  have  been  sustained.  She  also  con- 
tends that  the  verdict  and  findings  of  the 
jury  are  without  support  and  were  probably 
induced  by  the  instructions  of  the  court  about 
which  complaint  is  also  made.  She  insists 
that  she  was  a  mere  guest  or  passenger  in 
the  automobile,  and  that  the  negligence  of 
Lynn  Kiefner,  the  owner  and  driver  of  the 
automobile,  is  not  imputable  to  lier.  If  slie 
was  only  a  guest  of  his  and  had  no  control 
of  the  automobile  or  of  the  operator  his  neg- 
ligence cannot  be  imputed  to  her.  It  was 
determined  in  Leavenworth  y.  Hatch,  57  Kan. 
57,  45  Fac.  65,  57  Am.  St.  Rep.  300,  that  a 
person  riding  in  a  private  conveyance  by  in- 
vitation of  its  owner  is  not  responsible  for 
his  action,  and  that  his  negligence  which  con- 
tributes to  an  accident  cannot  be  imputed  to 
the  guest.  In  Heading  Tp.  v.  Telfer,  57  Kan. 
7»8,  48  Pac.  134,  57  Am.  St.  Rep.  355,  a 
man  accompanied  by  his  wife  was  driving 
over  a  defective  highway  and  she  was  injured. 
In  her  action  to  recover  from  the  township 
it  was  insisted  that  her  husband  was  guilty 
of  contributory  negligence  and  that  she  was 
chargeable  with  his  negligence.  There  was  no 
personal  negligence  on  her  part,  but  it  was 
claimed  that  in  a  sense  her  husband  was  her 
agent,  that  the  visit  was  undertaken  on  her 
solicitation,  and  that,  therefore,  negligence  on 
his  part  [197]  which  contributed  to  the  in- 
jury was  imputable  to  her.  Upon  these 
claims  the  court  said: 
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'The  fact,  if  it  be  such,  that  the  journey 
was  undertaken  at  the  solicitation  of  the 
wife,  possesses  no  weight.  It  cannot  be  that 
one  wlio  merely  secures  from  another  the 
favor  of  transportation  in  a  private  vehicle 
takes  upon  herself  or  himself  all  risk  of  the 
driver's  n^ligence  en  route.  To  so  hold 
would  minimize  the  problem  for  considera- 
tion into  a  mere  question  of  fact  as  to  which 
of  the  travelers  solicited  the  other;  the  one 
the  favor  of  a  journey,  or  the  other  the  pleas- 
ure of  company.  If  the  one  who  asks  to  be 
carried,  hence  is  the  master,  so  on  the  other 
hand  the  one  who  invites  to  a  ride  is  also 
the  master.  If  the  maiden  who  begs  of  her 
escort  a  carriage  drive  is  the.  mistress 
throughout  the  journey,  so  the  gallant  w^ho 
invites  his  lady  would  likewise  be  the  master 
until  her  safe  return.  It  may  be  conceded 
that  persons  of  mutual  purpose  and  equal 
privileges  of  direction  and  control,  who  travel 
in  the  same  vehicle  in  pursuit  of  a  common 
object,  are  the  agents  of  each  other  in  such 
a  sense  that  the  negligent  act  of  one  in  fur- 
therance of  the  common  scheme  is  imputable 
to  all;  but  such  mutuality  or  equality  of 
direction  and  control  does  not  exist  in  the 
case  of  a  jqurney  taken  by  husband  and  wife." 
(p.  801.) 

It  was  there  recognize^  that  there  was  a 
conflict  in  the  authorities  upon  the  question, 
but  it  was  held  that  negligence  could  not  be 
imputed  to  a  guest  or  passenger,  and  it  was 
further  stated  that: 

"The  doctrine  of  imputable  negligence,  ex- 
cept when  countenanced  by  statute,  is  a  fic- 
tion of  the  law  which  finds  small  favor  with 
the  courts,  and  has  been  very  infrequently 
applied  in  our  own.''     (p.  803.) 

In  Bush  V.  Union  Pac.  R.  Co.  62  ICan.  709, 
64  Pac.  624,  a  finding  that  a  lady  riding  with 
her  escort  for  mutual  pleasure  was  herself 
guilty  of  contributory  negligence  was  upheld, 
but  the  decision  against  her  right  of  recovery 
was  based  upon  her  own  negligence  and  not 
upon  that  of  another  imputed  to  her.  Mis- 
souri, etc.  R.  Co.  v.  Bussey,  66  Kan.  735,  71 
Pac.  261,  is  somewhat  like  the  case  last  cited, 
but,  as  in  that  case,  the  subject  of  imputed 
i^cgllgeiice  was  not  presented  for  considera- 
tion nor  applied  in  the  decision.  The  ques- 
tion came  up  again  for  decision  in  Williams 
y.  Withington,  88  Kan.  809,  129  Pac.  1148, 
in  which  it  appears  that  a  woman  and  her 
children  were  riding  in  a  buggy  drawn  by  a 
horse  driven  by  the  husband,  and  a  person 
driving  an  automobile  in  the  opposite  direc- 
tion negligently  collided  with  the  horse  and 
buggy  and  injured  her.  In  her  action  to 
recover  damages  it  was  contended  that  her 
husband  was  negligent,  and  that  his  negli- 
gence was  imputable  to  her  [198]  and  barred 
a  recovery.  It  appears  that  she  did  not  ex- 
ercise or  attempt  to  exercise  any  control  over 
the  horse,  buggy  or  driver,  and  it  was  held 
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that  she  had  a  right  to  trust  her  husband  to 
drive  the  horse  safely,  and  that  his  negligence 
could  not  be  imputed  to  her.  In  the  late  case 
of  Corley  v.  Atchison,  etc.  R.  Co.  90  Kaji.  70, 
Ann.  Cas.  1915B  764,  133  Pac.  555,  a  man 
was  riding  in  an  automobile  as  the  guest  of 
the  driver.  In  a  collision  with  a  railway 
train  the  occupants  of  the  automobile  were 
killed.  The  wife  of  the  guest  brought  an 
action  on  the  basis  that  her  husband's  death 
was  due  to  the  negligence  of  the  railway  com- 
pany. It  was  claimed  by  the  railway  com- 
pany that  the  collision  resulted  from  the  neg- 
ligence of  the  driver  of  the  automobile  and 
that  the  guest  was  chargeable  with  his  negli- 
gence. In  speaking  of  the  claim  the  court 
said: 

"The  doctrine  that  one  who  Toluntarily  be- 
comes a  passenger  in  a  conveyance  thereby 
so  far  identifies  himself  with  the  driver  that 
he  cannot  recover  for  an  injury  negligently 
inflicted  by  a  third  person,  if  the  driver's 
negligence  was  a  contributing  cause,  never 
gained  much  of  a  foothold  in  this  country, 
and  is  now  repudiated  in  England,  where  it 
originated.  The  history  of  its  rise  and  de- 
cline is  traced  in  a  note  in  8  L.R.A.(N.S.) 
59,  where  cases  are  gather  illustrating  all 
phases  of  the  subject.  Save  in  a  few  jurisdic- 
tions the  negligence  of  a  driver  cannot  be 
imputed  to  a  passenger  who  in  fact  has  no 
control  over  him.  (Note,  9  Ann.  Cas.  408; 
Note,  19  Ann.  Cas.  1225;  Note,  Ann.  Cas. 
1913B  684;  see  also  Denton  v.  Missouri,  etc. 
R.  Co.  90  Kan.  51,  133  Pac.  558.)  This  rule 
applies  in  the  case  of  a  guest  who  is  riding 
with  the  driver  for  their  mutual  pleasure. 
(29  Cyc.  548-550;  Note,  8  L.R.A.(N.S.)  648; 
7  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  447, 
448.)"    (p.  73.) 

The  chief  reliance,  however,  of  plaintifT 
was  that  Mrs.  Kiefner  was  herself  guilty  of 
negligence  by  participating  in  and  approving 
the  unlawful  speed.  It  appears  that  the  au- 
tomobile had  been  recently  purchased  by  Lynn 
Kiefner  and  was  exclusively  owned  by  him. 
Mrs.  Kiefner  had  never  ridden  or  even  seen 
the  automobile  before  the  time  in  question, 
although  she  had  driven  and  operated  other 
cars.  She  accepted  his  invitation  to  ride  in 
the  car  and,  for  the  purpose  of  trying  the 
car,  during  the  ride  she  took  her  place  at  the 
wheel  and.  drove  the  car  for  about  three 
blocks,  whereupon  her  son  resumed  his  place 
at  the  wheel.  In  answer  to  a  question  the 
jury  said  that  while  she  was  at  the  wheel  she 
had  driven  the  car  at  an  immoderate  rate  of 
speed.  This  is  not  a  material  matter,  but 
the  answer  is  not  supported  by  the  testimony, 
as  the  evidence  [199]  given  by  plaintiff's 
witnesses  as  well  as  that  of  the  defendant 
was  to  the  effect  that  during  the  short  time 
she  was  at  the  wheel  she  drove  at  a  moderate 
rate  of  speed.    Of  course,  if  she  aided  or  par- 
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the  resulting  injury.  The  jury  found  that 
both  her  son  and  herself  were  managing  the 
car  when  the  accident  occurred,  and  in  an- 
swer to  a  question  what  she  had  to  do  with 
the  management  answered,  ^'Directing  its  des- 
tination." The  only  basis  for  the  finding  is 
that  while  on  the  ride  as  the  guest  of  her 
son  she  told  him  that  she  would  like  to  stop 
at  the  Norris  place  and  get  a  cake  which 
Mrs.  Norris  promised  to  make  for  her.  and 
Lynn  Kiefner  expected  to  caill  there  during 
the  journey.  This  request  and  circumstance 
did  not  indicate  that  she  had  either  manage- 
ment or  control  of  the  car,  nor  did  it  give 
the  journey  the  character  of  a  joint  enter- 
prise. If  they  had  set  out  on  a  business 
errand,  to  collect  cakes  or  the  like,  instead 
of  a  pleasure  ride,  or  if  in  executing  any  com- 
mon purpose  in  which  both  were  exercising 
control,  or  in  any  case  where  one  might  be 
said  to  be  the  agent  of  the  other,  it  might  be 
held  that  there  was  a  joint  adventure  and  a 
joint  liability.  The  call  proposed  to  be  made 
on  the  trip  was  a  mere  incident  of  the  ride 
and  created  no  more  responsibility  for  the 
driver^s  act  than  if  he  had  been  operating  a 
taxicab  or  some  other  public  conveyance.  In 
no  sense  did  her  request  create  the  relation 
of  principal  and  agent  or  master  and  servant 
between  them,  nor  give  the  journey  the  char- 
acter of  a  joint  enterprise.  The  fact  that  an 
owner  of  an  automobile  who  has  invited  a 
guest  to  ride  with  him  takes  a  particular 
course  at  the  request  and  for  the  pleasure  or 
convenience  of  the  guest  does  not  indicate 
management  of  the  automobile  nor  result  in 
responsibility  of  the  guest  for  the  conduct  of 
the  owner  and  operator.  That  was  the  hold- 
ing in  the  Telfer  case,  where  the  driver  went 
upon  a  visit  at  the  request  of  his  wife.  It 
was  expressly  decided  that  the  fact  that  the 
journey  was  made  at  her  solicitation  added 
no  weight  to  the  claim  that  she  herself  was 
negligent  or  that  she  was  responsible  for  her 
husband's  negligence,  the  court  saying: 

"It  cannot  be  that  one  who  merely  secures 
from  another  the  favor  of  transportation  in 
a  private  vehicle  takes  upon  herself  or  him- 
self all  risk  of  the  driver's  negligence  en 
route."  (Reading  Tp.  v.  Telfer,  57  Kan.  798, 
801,  48  Pac.  134,  57  Am.  St.  Rep.  355.) 

[200]  In  Zimmermann  v.  Union  R.  Co. 
28  App.  Div.  445,  in  51  N.  Y.  S.  1,  it  was 
held : 

"A  gratuitous  passenger,  riding  with  the 
owner  of  a  vehicle,  and  taking  no  part  in  the 
management  of  the  horse,  is  not  rendered 
chargeable  with  the  driver's  negligence  merely 
because  he  makes  suggestions  concerning  the 
route  to  be  taken."     (Syl.) 

In  Robinson  v.  New  York  Cent.  etc.  R.  Co. 
66  N.  Y.  11,  23  Am.  Rep.  1,  it  was  decided 
that: 
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"A  female  who  ha«  accepted  an  invitation 
to  take  a  ride  with  a  person  in  every  way 
competent  and  fit  to  manage  a  horse,  is  not 
chargeable  with  his  n^ligence,  and  contribu- 
tory  negligenoe  on  his  part  is  no  defence  to 
an  action  against  a  railroad  corporation  for 
injuries  resulting  from  a  collision."      (Syl. 

HI.) 

(See  also  Knightstown  v.  Musgrove,  116 
Ind.  121,  18  N.  E.  452,  9  Am.  St.  Rep.  827; 
Hajsek  v.  Chicago,  etc.  R.  Co.  68  Neb.  530, 
94  N.  W.  609;  Little  v.  Hackett,  116  U.  S. 
366,  6  S.  Ct.  391,  29  U.  S.  (L.  ed.)  652; 
Union  Pac.  R.  Co.  v.  Lapsley,  61  Fed.  174, 
4  U.  8.  App.  642,  2  C.  C.  A.  149,  16  L.R.A. 
800;  Babbitt,  The  Law  Applied  to  Motor 
Vehicles,  §  608.) 

The  cases  cited  deal  with  the  question  of 
the  personal  negligence  of  the  guest  as  well 
as  the  imputed  negligence,  and  most  of  them 
are  cases  where  the  guest  or  passenger  is 
seeking  a  recovery  for  injuries  resulting  from 
the  negligence  of  a  third  party  and  to  which 
the  driver's  negligence  may  have  contributed. 
In  some  of  the  cases,  as  in  Bush  v.  Union 
Pac.  R.  Co.  62  Kan.  709,  64  Pac.  624,  and 
Missouri,  etc.  R.  Co.  v.  Bussey,  66  Kan.  736, 
71  Pac.  261,  a  recovery  was  denied  because 
the  guest  or  passenger  did  not  take  the  re* 
quired  care  for  himself,  and  counsel  for  plain- 
tiff inquire  whether  a  passenger  owes  a 
greater  duty  towards  himself  than  to  others. 
A  person  is  required  to  take  reasonable  care 
for  his  own  protection,  and  where  he  is  in- 
jured and  seeks  a  recovery  for  the  negligence 
of  another  he  may  be  held  to  have  been  guilty 
of  contributory  negligence  if  he  rides  with 
one  known  to  be  a  reckless  driver  or  in  a 
vehicle  known  to  be  unsafe.  If  in  starting 
upon  a  trip  he  discovers  that  the  driver  is 
running  the  car  recklessly  it  may  devolve 
upon  him  to  insist  that  the  driver  shall  stop 
the  car  and  allow  him  to  alight  or  to  take 
some  suitable  steps  for  his  own  protection, 
and  if  he  failed  in  this  regard  he  might  be 
denied  a  recovery  for  injuries  subsequently 
sustained.  In  such  case  and  where  the  pas- 
senger has  no  control  of  the  automobile  [201] 
he  might  be  held  guilty  of  contributory  negli- 
(rence,  whereas  another  passenger  who  had 
likewise  no  control  of  the  automobile  and  no 
relation  to,'  the-  driver  other  than  that  of 
cuest  or  passenger  would  not  be  liable  to  one 
injured  by  reason  of  the  negligence  of  the 
driver.  (Simeons  v.  Lindsay,  6  Penn.  (Del.) 
224,  65  Atl.  778;  Davids,  The  Law  of  Motor 
Vehicles,  §  236.)  As  already  stated,  if  Mrs. 
Kiefner  had  undertaken  to  keep  an  outlook 
and  failed,  or  if  she  had  even  a  slight  share 
in  the  management  of  the  car  or  if  the  un- 
lawful speed  had  been  made  at  her  instance 
and  request,  or  if  in  any  way  she  had  per- 
sonally participated  in  inflicting  the  injury. 
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she  might  be  held  liable  for  the  resulting 
injury.  It  appears  that  the  unlawful  speed 
was  attained  by  the  driver  while  traveling 
a  little  more  than  a  block.  She  was  sitting 
alongside  of  the  driver,  it  is  true,  and  it  is 
said  made  no  protest  against  the  speed  nor 
any  effort  to  stop  the  driver.  It  is  di£Gicult 
to  understand  how  so  great  a  speed  was  at- 
tained in  going  from  a  full  stop  in  the  dis- 
tance of  a  little  over  a  block,  but  the  testi- 
mony is  that  at  the  time  of  the  collision  the 
car  was  going  at  a  rate  of  thirty  miles  an 
hour.  It  is  clear  that  the  rate  was  unlawful, 
but  the  question  is.  What  could  the  guest 
have  done  in  that  distance  and  what  should 
she  have  done?  There  is  nothing  to  show 
that  she  encouraged  or  approved  the  speed 
and  while  a  guest  may  make  a  suggestion  or 
protest  against  the  method  of  operating  an 
automobile  it  might  be  that  the  attempt, 
however  well  intended,  to  stop  the  car  or 
interfere  with  the  control  of  the  driver  might 
bring  greater  hazards  and  worse  results  than 
would  come  from  undue  speed  alone.  There 
is  no  basis  ior  the  theory  of  the  plaintiff 
and  the  jury  that  Mrs.  Kiefner  consented  to 
the  unlawful  speed  beyond  the  fact  that  she 
did  not  protest  or  interfere  with  the  operation 
of  the  automobile  in  the  few  seconds  that 
elapsed  while  they  were  traveling  a  little 
more  than  the  length  of  a  city  block.  It  is 
clear  that  the  finding  of  the  jury  that  she 
was  managing  the  car  by  directing  its  des- 
tination is  contrary  to  the  evidence  and 
that  neither  the  evidence  nor  the  findings 
justify  the  verdict  rendered  against  Ida  A. 
Kiefner. . 

.  Whether  there  is  any  testimony  which  even 
tended  to  support  the  claim  that  the  injury 
was  due  in  part  to  Mrs.  Kiefner's  negligence 
and  made  it  a  question  of  fact  for  submis- 
sion to  a  [202]  jury  is  a  subject  about  which 
there  may  be  a  division  of  opinion.  It  is  the 
view  of  the  court,  however,  that  the  testimony 
produced  did  not  show  that  she  had  anything 
to  do  with  the  management  or  control  of  the 
automobile,  did  not  tend  to  prove  that  the 
journey  was  in  any  sense  a  joint  adventure 
of  the  driver  and  herself  by  which  one  can  be 
regarded  as  the  agent  of  the  other,  nor  did 
it  show  that  there  was  any  personal  negli- 
gence on  her  part  which  would  make  her 
liable  for  the  collision  and  the  resulting  in- 
jury. 

The  demurrer  of  Ida  A.  Kiefner  to  the 
plaintiff's  evidence,  therefore,  should  have 
been  sustained  and  judgment  should  have 
been  given  in  her  favor,  and  hence  a  modi- 
fication of  the  judgment  must  be  made.  The 
judgment  against  Lynn  Kiefner  is  affirmed, 
while  that  rendered  against  Ida  A.  Kiefner 
is  reversed  and  the  cause  remanded  with  di- 
rections to  enter  judgment  in  her  favor. 
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NecUcenoe  of  Xhriver  as  Imputable  to 
Ooonpant  of  Automobilo* 
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Introductory,    268. 
General  Kule,  268. 
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Care  Required  of  Occupant,  269. 
Rule  in  Michigan,  270. 


Introductory. 

The  earlier  cases  discussing  the  negligence 
of  the  driver  of  an  automobile  as  imputable 
to  an  occupant  thereof,  are  collected  in  the 
notes  to  Dale  v.  Denver  City  Tramway  Co. 
19  Ann.  Cas.  1223;  Wachsmith  v.  Baltimore, 
etc.  R.  Co.  Ann.  Cas.  1913B  679;  Corley  v. 
Atchison,  etc.  R.  Co.  Ann.  Cas.  1915B  764; 
and  Hampel  v.  Detroit,  etc.  R.  Co.  110  Am. 
St.  Rep.  275,  291.  This  note  reviews  the 
recent  cases  on  that  point.  Cases  discussing 
the  contributory  negligence  of  the  driver  of 
an  ordinary  vehicle,  as  imputable  to  the  occu- 
pant thereof,  are  collected  in  the  note  to 
Christopherson  v.  Minneapolis,  etc.  R.  Co. 
reported  post,  this  volume. 

General  Bule^ 

The  general  rule  that  the  negligence  of  the 
driver  of  a  private  vehicle  is  not  to  be  im- 
puted to  an  occupant  thereof  who  is  injured 
through  the  combined  negligence  of  the  driver 
and  a  third  person,  when  such  occupant  is 
without  fault,  and  has  no  control  over  the 
driver,  has  been  applied  in  a  number  of  re- 
cent cases  involving  the  corresponding  rela- 
tion between  the  driver  of  a  private  automo- 
bile and  an  occupant  thereof. 

Alab<M!tui, — Birmingham-Tuscaloosa  R.  etc. 
Co.  V.  Carpenter,  69  So.  626;  Perkins  v.  Gal- 
loway, 69  So.  875. 

California.— Jjynn  v.  Goodwin,  170  Cal.  112, 
148  Pac.  927,  L.R,A.1915E  588. 

Florida. — Porter  v.  Jacksonville  Electric 
Co.  64  Fla.  409,  60  So.  188. 

Indiama. — Indiana  Union  Traction  Co.  v. 
Love,  180  Ind.  442,  99  N.  E.  1005;  Lake  Erie, 
etc.  R.  Co.  V.  Reed,  67  Ind.  App.  65,  103  N. 
E.  127;  Pittsburgh,  etc.  R.  Co.  ▼.  Kephert, 
112  N.  E.  251. 

lUinois. — Gaffney  v.  Dixon,  157  111.  App. 
589. 

/otrd. — Hubbard  v.  Bartholomew,  163  la. 
58,  144  N.  W.  13,  49  L,R.A.(N.S.)  443; 
Withey  v.  Fowler  Co.  164  la.  377,  145  N. 
W.  92*3;  Lawrence  v.  Sioux  City,  154  N.  W. 
494. 

Kansas. — Denton  v.  Missouri,  etc.  R.  Co. 
90  Kan.  51,  Ann.  Cas.  1915B  639,  133  Pac. 
558,   47   L.R.A.(X.S.)    820;    Denton   v.   Mis- 


aoiuri,  etc.  R.  Ca  155  Pac.  812.    And  see  the 
reported  case. 

Kentucky, — ^Louisville  v.  Zoeller,  166  Ky. 
192,  160  S.  W.  500;  Beard  v.  Klusmeier,  158 
Ky.  153,  Ann.  Cas.  1915D  342,  164  S.  W.  319, 
50  L.R.A.(N.S.)  1100;  Hackworth  v.  Ashby, 
165  Ky.  796,  178  S.  W.  1074;  Collins  v. 
Standard  Ace.  Ins.  Co.  170  Ky.  27,  185  S. 
W.  112. 

Maryland. — United  Rys.  etc.  Co.  v.  Grain, 
123  Md.  332,  91  Atl.  405. 

Massachusetts. — ^Littlefield  v.  Gilman,  207 
Mass.  539,  93  N.  E.  809. 

Minnesota. — ^Meyers  v.  Tri-State  Automo- 
bile Co.  121  Minn.  68,  140  N.  W.  184,  44 
L.R.A.(N.S.)  113;  Carnegie  v.  Great  North- 
ern R.  Co.  128  Minn.  14,  150  N.  W.  164. 

Missouri. — Graham  v.  Sly,  177  Mo.  App. 
348,  164  S.  W.  136. 

New  York. — Jerome  v.  Hawley,  147  App. 
Div.  476,  131  N.  Y.  S.  897. 

North  Carolina. — ^Hunt  v.  North  Carolina 
R.  Co.  170  N.  C.  442,  87  S.  E.  210. 

Ohio. — ^Toledo  Rys.  etc.  Co.  v.  Mayers,  112 
N.  E.  1014. 

Oregon. — Tonaeth  v.  Portland  R.  etc.  Co. 
70  Ore.  341,  141  Pac.  868. 

Petmsylvania. — Yaehing  v.  Baltimore,  etc. 
R.  Co.  233  Pa.  St.  468,  82  Atl.  756;  Trum- 
bower  v.  Lehigh  Valley  Transit  Co.  235  Pa. 
St.  397,  84  Atl.  403;  SisBon  v.  Philadelphia, 
248  Pa.  St.  140,  93  Atl.  936;  Farquhar  t. 
Webster,  etc.  St.  R.  Co.  60  Pa.  Super.  Ct.  536. 

Rhode  Island. — Hermann  t.  Rhode  Island 
Co.  36  R.  I.  447,  90  Atl.  813. 

South  Carolina. — Latimer  v.  Anderson 
County,  95  S.  C.  187,  78  S.  E.  879. 

Tennessee. — ^Knoxville  R.  etc.  Co.  v.  Vangil- 
der,  132  Tenn.  487,  178  S.  W.  1117,  L.R.A. 
1916A  1111. 

Utah. — Lochhead  y.  Jensen,  42  Utah  99, 
129  Pac.  347. 

Washington. — Beach  v.  Seattle,  85  Wash. 
379,  148  Pac.  39. 

In  Hunt  V.  North  Carolina  R.  Co.  170  N. 
C.  442,  87  S.  E.  210,  the  court  said :  "It  is 
held  by  the  great  weight  of  authority  that 
negligence  on  the  part  of  the  driver  of  an 
automobile  will  not,  as  a  rule,  be  imputed  to 
another  occupant  or  passenger  unless  such 
other  occupant  is  the  owner  or  has  some  kind 
of  control  over  the  driver.  This  is  undoubt- 
edly the  view  prevailing  in  this  state." 

The  same  rule  has  been  applied  in  the  ease 
of  the  negligence  of  the  driver  of  a  hired 
automobile.  Long  Island  R.  Co.  ▼.  Darnell, 
221  Fed.  191,  186  C.  C.  A.  1;  Thompson  v. 
Los  Angeles,  etc.  R.  Co.  165  Cal.  748.  134 
Pac.  709;  Seaboard  Air  Line  Ry.  v.  Barrow 
(Ga.)  89  S.  E.  383;  Roby  v.  Kansas  City 
Southern  R.  Co.  130  La.  880,  68  So.  696,  41 
L.R.A.(N.S.)  355:  Donnelly  v.  Philadelphia 
&  R.  Ry.  Co.  53  Pa.  Super.  Ct.  78;  Kerr  v. 
Pliiladeiphia,  etc.   R.   Co,   53  Pa.   Super.  Ct. 
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83.  Thiu  the  negligence  of  the  chauffeur  of 
«  taxicab  has  been  held  not  to  be  imputable 
to  a  passenger.  Long  Island  R.  Co.  y.  Dar- 
nell, 221  Fed.  191,  136  0.  C.  A.  1.  And  the 
negligence  of  the  driver  of  a  sight-seeing  au- 
tomobile has  been  held  not  to  be  imputable 
to  a  passenger.  Seaboard  Air  Line  By.  t. 
Barrow  (Ga.)  89  S.  E.  383. 

It  has  also  been  held  that  the  negligence 
of  a-  person  driving  and  controlling  a  motor- 
cycle will  not  be  imputed  to  a  companion 
sitting  on  the  rear  seat.  Parmenter  v.  Mc- 
Dougall  (Cal.)  156  Pac.  460;  Sampson  v. 
Wilson,  89  Ck>nn.  707,  96  Atl.  163;  Sanders 
V.  Taber  (Ore.)  165  Pac.  1194. 

The  negligence  of  a  husband,  who  is  driv- 
ing an  automobile  of  which  his  wife  is  an 
occupant,  will  not  be  imputed  to  the  wife  if 
she  is  without  fault  and  is  exercising  no 
control  over  the  driving.  Gaffney  v.  Dixon, 
157  111.  App.  589;  Denton  ▼.  Missouri,  etc. 
R.  Co.  90  Kan.  51,  Ann.  Gas.  191513  639,  133 
Pac.  558,  47  L.R,A.(N.S.)  820;  Denton  v. 
Missouri,  etc.  R.  Co.  (Kan.)  155  Pac.  812; 
Louisville  v.  Zoeller,  155  Ky.  192,  160  S.  W. 
500;  Knoxville  R.  etc.  Co.  v.  Vanjgilder,  132 
Tcnn.  487,  178  S.  W.  1117,  L.R.A.1916A  1111. 
But  see  Fogg  v.  New  York,  etc.  R.  Co. 
(Mass.)  Ill  N.  E.  960,  wherein  it  was  held 
that  the  administrator  of  a  woman  who  was 
killed,  while  riding  in  an  automobile  driven 
by  her  husband,  could  not  recover,  if  the  wife 
trusted  to  the  care  and  caution  of  her  hua- 
band*  and  he  was  negligent* 

Exceptions  to  Rule. 

Where  the  driver  of  an  automobile  is  under 
the  direction  and  control  of  the  occupant,  the 
negligence  of  the  driver  will  be  imputed  to 
the  occupant.  See  Bastien  v.  Ford  Motor  Co. 
189  111,  App.  367.  The  mere  fact  that  the 
guest  of  an  automobile  owner  gave  directions 
to  the  chauffeur  as  to  the  places  he  wished 
to  go,  has  been  held  not  to  be  exercising  such 
control  over  the  chauffeur  as  to  cause  his 
negligence  to  be  imputed  to  the  guest.  Collins 
V.  Standard  Ace.  Ins.  Co.  170  Ky.  27,  185 
S.  W.  112;  Meyers  v.  Tri-State  Automobile 
Co.  121  Minn.  68,  140  N.  W.  184,  44  L.R.A. 
(N.S.)  113.  Where  it  appeared  that  a  dis- 
abled automobile  was  being  towed  by  an  auto 
truck,  it  was  held  that  the  question  whether 
the  occupants  of  the  towed  automobile  exer- 
cised control  over  the  driver  of  the  auto 
truck,  was  for  the  jury.  McLaughlin  v.  Pitts- 
burgh Rys.  Co.  (Pa.)  97  Atl.  107. 

Another  exception  to  the  general  rule  is 
where  the  driver  of  an  automobile  and  an 
occupant  thereof  are  engaged  in  a  joint  or 
common  enterprise.  In  that  case  it  is  held, 
in  the  majority  of  jurisdictions,  that  the  neg- 
ligence of  the  driver  will  be  imputed  to  ihe 
occupant.     Van  Horn  v.  Simpson,  35  S.  D.. 


640,  163  N.  W.  883;  Wentworth  v.  Watcrbury 
(Vt.)  96  Atl.  334;  Washington,  etc.  Ry.  v. 
Zell,  118  Ga.  755,  88  S.  E.  309.  See  Withey 
V.  Fowler  Co.  164  la.  377,  145  N.  W.  923.  To 
constitute  a  joint  enterprise,  it  has  been  held 
that  the  occupant  of  the  automobile  must  be 
in  a  position  to  assume  the  control,  or  control 
in  some  manner  the  means  of  locomotion. 
Lawrence  v.  Sioux  City  (la.)  154  N.  W.  494. 
It  has  been  held  that  the  fact  the  driver  and 
the  occupant  were  mutually  engaged  in  a 
pleasure  ride  did  not  create  a  joint  enter- 
prise. Withey  v.  Fowler  Co.  164  la.  377,  145 
N.  W.  923;  Beard  v.  Klusmeier,  168  Ky.  153, 
Ann.  Caa  1915D  342,  164  S.  W.  319,  50 
L.R.A.(N.S.)  IJOO.  But  it  has  been  held 
that  persons  engaged  in  riding  in  an  auto- 
mobile, in  mere  companionship  for  pleasure, 
are  engaged  in  a  mutual  adventure,  and  that 
it  is  as  much  the  duty  of  the  occupant  as  of 
the  driver  to  take  observations  of  dangers 
and  avoid  them,  if  practical,  by  suggestion 
and  protest.  United  Rep.  etc.  Co.  v.  Crain, 
123  Md.  332,  91  Atl.  405.  And  the  driver 
and  an  occupant  of  an  automobile  who  were 
jointly  engaged  in  taking  young  ladies  to 
view  a  lake,  have  been  held  to  be  engaged  in 
a  joint  enterprise  so  that  the  negligence  of 
the  driver  would  be  imputed  to  the  occupant. 
Wentworth  v.  Waterbury  (Vt.)  96  Atl.  334. 
And  if  the  driver  and  the  occupant  are 
partners,  and  at  the  time  of  the  accident 
are  engaged  in  the  prosecution  of  partnership 
business,  the  negligence  of  the  driver  will  be 
imputed  to  the  occupant.  Van  Horn  v.  Simp- 
son, 35  S.  D.  640,  153  N.  W.  883.  In  Texaa 
the  foregoing  exception  to  the  general  rule 
has  been  denied.  Kansas  City,  etc.  R.  Co. 
V.  Durrett,  187  S.  W.  427,  wherein  the  court 
said :  "The  thirty-seventh,  thirty-eighth, 
thirty-ninth,  and  fortieth  are  that  the  court 
erred  in  refusing  to  submit  to  the  jury  the 
issue  ai  to  whether  plaintiff  and  one  Greher, 
who  was  also  in  the  car  at  the  time  of  the 
accident,  were  engaged  in  a  joint  enterprise, 
for  the  reason  that  in  such  case,  if  the  jury 
so  found,  his  negligence  would  be  imputed  to 
plaintiff.  We  know  of  no  authority  for  such 
a  proposition  of  law,  and  appellant  has  cited 
none." 

In  Pennsylvania  in  a  case  wherein  the 
driver  of  a  car  and  the  occupant  were  engaged 
in  a  common  purpose  it  was  held  that  the 
ne$?ligence  of  the  driver  would  not  be  im- 
puted to  the  occupant  but  that  the  occupant 
would  be  held  to  a  higher  degree  of  duty  than 
that  required  of  an  ordinary  passensrer  for 
hire.  Dunlap  v.  Philadelphia  Rapid  Transit 
Co.  248  Pa.  St.  130,  93  Atl.  873. 

Care  Required  of  Occupant, 

While  it  is  well  settled  that  the  negligence 
of  the  driver  of  an  automobile  is  not  ordinari- 
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ly  imputed  to  an  occupant  thereof,  it  Ib 
equally  well  settled  that  the  occupant  must 
not  be  guilty  of  independent  contributory 
negligence;  hence  it  is  essential  to  the  right 
of  an  occupant  of  an  automobile  to  recover 
for  his  injuries  Uiat  he  should  have  been  in 
the  exercise  of  reasonable  care  at  the  time  of 
the  accident.  Denton  v.  Missouri,  etc.  R.  Co. 
(Kan.)  155  Pac.  812;  United  Rys.  etc.  Co. 
V.  Crain,  123  Md.  332,  91  Atl.  405;  Little- 
field  V.  Gilman,  207  Mass.  539,  93  N.  E.  809; 
Carnegie  v.  Great  Northern  R.  Co.  128  Minn. 
14,  150  N.  W.  164;  Toledo  Rys.  etc,  Co.  v. 
Mayers  (Ohio)  112  N.  E.  1014;  Yaehing  v. 
Baltimore,  etc.  R.  Co.  233  Pa.  St.  468,  82  Atl. 
756;  Trumbower  v.  Lehigh  ^lley  Transit  Co. 
235  Pa.  St.  397,  84  Atl.  403;  Farquhar  v. 
Webster,  etc.  St.  R.  Co.  50  Pa.  Super.  Ct. 
536;  Hermann  v.  Rhode  Island  Co.  36  R.  I. 
447,  90  Atl.  813 ;  Latimer  v.  Anderson  County, 
95  S.  C.  187,  78  S.  E.  879;  Knoxville  R.  etc. 
Co.  V.  Vangilder,  132  Tenn.  487,  178  S.  W. 
1117,  L.R.A.1916A  1111. 

Whether  the  occupant  has  exercised  reason- 
able care  under  the  circumstances  is  usually 
a  question  for  the  jury.  Thompson  v.  Los 
Angeles,  etc.  R.  Co.  165  Cal.  748,  134  Pac. 
709;  Gaffney  v.  Dixon,  157  111.  App.  689; 
Denton  v.  Missouri,  etc.  R.  Go.  (Kan.)  155 
Pac.  812;  United  Rys.  etc.  Co.  v.  Grain,  123 
Md.  332,  91  Atl.  405;  Toledo  Rys.  etc.  Co. 
v.  Mayers  (Ohio)  112  N.  E.  1014;  Sisson  v. 
Philadelphia,  248  Pa.  St.  140,  93  Atl.  936; 
Beach  v.  Seattle,  85  Wash.  379,  148  Pac.  39. 
See  also  McLaughlin  v.  Pittsburgh  Rys.  Co. 
(Pa.)  97  Atl.  107. 

But  the  courts  have  declared  certain  con- 
duct on  the  part  of  the  occupant  to  be  negli- 
gence as  a  matter  of  law.  Thus  it  has  been 
held  to  be  negligence  on  the  part  of  the  occu- 
pant to  fail  to  remonstrate  with  the  driver 
when  he  is  engaged  in  reckless  driving.  Jef- 
son  V.  Crosstown  St.  Ry.  72  Misc.  103,  129 
N.  Y.  S.  233.  And  it  has  been  held  that  if 
the  passenger  was  aware  that  the  operator 
was  carelessly  rushing  into  danger,  it  was 
incumbent  on  him  to  take  proper  steps  for  his 
own  safety,  but  when  the  road  was  strange  to 
the  passenger  and  there  was  nothing  to  make 
him  aware  of  approaching  danger,  it  could 
not  be  said  as  a  matter  of  law  that  he  was 
negligent  in  failing  to  call  the  chauffeur's 
attention  to  the  danger  of  the  situation. 
Thompson  v.  Los  Angeles,  etc.  R.  Co.  165  Cal. 
748,  134  Pac.  709.  The  occupant  of  an 
automobile  has  been  held  to  be  guilty  of  con- 
tributory negligence  in  riding  in  a  motor  car 
on  a  dark  night,  without  lights  over  roads 
which  neither  the  driver  of  the  car,  nor  any 
of  the  persons  with  him  in  the  car  were 
familiar.  Rebillard  v.  Minneapolis,  etc.  R.  Co. 
216  Fed.  503,  133  C.  C.  A.  9,  L.R.A.1915B 
953. 

Continuing  to  ride  in  an  automobile  after 
knowledge  that  the  chauffeur  is  intoxicated, 


has  been  held  to  show  independent  negligence 
on  the  part  of  th«  passenger.  Lynn  v.  Good- 
win, 170  Cal.  112,  148  Pac.  927,  LJI.A.1915E 
588.  See  also  Pittsburgh,  etc.  R.  Co.  v.  Kep- 
hert  (Ind.)  112  N.  E.  251.  And  in  a  ca«e 
wherein  it  appeared  that  both  the  driver 
and  the  occupant  were  drunk,  the  occupant 
was  held  to  be  guilty  of  independent  negli- 
gence. Cunningham  v.  Erie  R.  Co.  137  App. 
Div.  606,  121  N.  Y.  S.  706. 

To  charge  a  wife  with  independent  negli- 
gence in  riding  with  her  husband  when  he  waa 
not  in  a  physical  condition  to  manage  the  au- 
tomobile, it  has  been  held  that  it  was  not  only 
necessary  that  the  wife  should  know  what  her 
husband's  physical  condition  was,  but  it  must 
appear  that  she  knew  or  should,  in  the  exer- 
cise of  ordinary  care,  have  known  that  be- 
cause of  that  condition  he  was  unable  to 
manage  the  automobile  with  ordinary  safety. 
Gaffney  v.  Dixon,  167  111.  App.  589. 

It  has  been  held  that  where  an  occupant 
was  familiar  with  the  place  of  the  accident, 
saw  the  headlight  of  an  approaching  train, 
and  agreed  with  the  driver  that  they  had 
time  to  cross,  he  was  guilty  of  negligence. 
Farquhar  v.  Webster,  etc.  St.  R.  Co.  50  Pa. 
Super.  Ct.  636. 

Rule  In  Michigan. 

In  Michigan,  the  rule  prevails  that  the 
negligence  of  the  driver  of  a  private  vehicle 
will  be  imputed  to  the  occupant,  and  this 
rule  has  been  held  to  be  applicable  to  passen- 
gers in  a  private  automobile.  Colborne  v.  De- 
troit United  Ry.  177  Mich.  139, 143  N.  W.  32; 
Granger  v.  Farrant,  179  Mich.  19,  146  N.  W. 
218,  51  L.R.A.(N.S.)  453.  But  the  Michi- 
gan court  has  not  extended  the  foregoing 
doctrine  to  the  case  of  an  automobile  which 
is  being  used  as  a  common  carrier,  such  as  a 
iaxicab.  In  such  a  case  it  has  been  held  that 
the  negligence  of  the  driver  will  not  be  im- 
puted to  the  occupant.  Galloway  v.  Detroit 
United  Ry.  168  Mich.  343,  134  N.  W.  10. 


STATE  EX  RSI..  BURBXOX 

v. 

TTRREIX. 

Wisconsin  Supreme  Court — October  27,  1914. 
168  Wis.  42&;  149  N.  W.  280. 


M nnieipal  Corporations  —  Eleotiom  %j 
Conmcil  —  Effect  of  Diarosardlac 
Valid  Ballot. 

^  Where  a  ballot  taken  by  the  common  coun- 
cil of  a  city  for  city  attorney,  resulting  in 
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three  votes  for  one  person,  two  votes  for  other 
persons,  and  one  blank  ballot,  elected  the 
person  receiving  the  three  votes,  the  election 
is  not  invalidated  bv  the  fact  that  the  mem- 
bers  of  the  council  mistakenly  held  that  he 
was  not  elected,  nor  by  their  vote  to  defer 
action  upon  the  election  of  a  city  attorney. 
Reoonalderatioir  of  Appolntmeiit. 

After  the  election  of  a  city  attorney  by  the 
common  council  of  a  city  and  his  acceptance 
and  qualification,  the  council  had  no  power 
to  reconsider  their  action  and  elect  another 
person. 

Failure  to   Annonnoe   and   Certify   Ap- 
pointment. 

Where  the  result  of  a  ballot  of  the  common 
council  of  a  city  electing  a  person  as  city 
attorney  was  declared  and  recorded,  the  per- 
son elected  was  not  deprived  of  his  office  by 
the  mayor's  failure  to  declare  him  elected,  or 
by  the  failure  of  the  city  clerk  to  comply 
with  St.  1913,  §  925— 29a,  providing  that  to 
the  person  appointed  to  any  office  the  city 
clerk  shall  issue  a  certificate  that  such  person 
has  qualified  for  such  position,  since  the  duty 
of  the  clerk  was  ministerial  and  no  part  of 
the  appointing  power,  and  an  appointment 
ia  made  when  the  last  act  required  of  the  per- 
son vested  with  the  power  has  been  performed. 

Power  of  Majority  of  Qvoriua. 

Under  Lake  Geneva  Charter  (Laws  1885, 
€.  322)  §  1,  providing  that  all  officers  other 
tlian  elective  officers  shall  be  appointed  by 
the  common  council,  section  7  providing  that 
the  common  council  at  its  first  meeting  may 
elect  a  city  attorney,  St.  1913,  §  925 — 49,  pro- 
viding that  the  mayor  and  aldermen  of  cities 
shall  constitute  the  common  council,  and  that 
whenever  a  majority  or  certain  proportion  of 
the  members  is  required  to  take  action  or 
form  a  quorum  the  mayor  shall  not  be  count- 
ed, and  that  he  shall  have  no  vote  except  in 
case  of  a  tie,  and  section  925 — 51,  providing 
that  tw<)-third.«  of  the  members  shall  consti- 
tute a  quorum  for  the  transaction  of  business, 
where  the  mayor  and  the  six  aldermen  were 
present  when  a  ballot  was  taken  for  city 
attorney,  resulting  in  three  votes  for  one 
person,  two  votes  for  other  persons,  and  one 
blank  ballot,  the  person  receiving  the  three 
votes  was  elected,  as  in  the  absence  of  any 
statute,  to  the  contrary  the  majority  of  a 
quorum  is  sufficient  to  elect,  and  a  majority 
of  the  votes  cast  where  all  the  aldermen  are 
present  is  sufficient,  though  some  do  not  vote, 
and  whether,  accurately  speaking,  the  com- 
mon council  elects  or  appoints  a  city  attorney, 
the  power  is  to  be  exercised  by  the^  common 
council  as  a  collective  body,  acting  in  its 
capacity  as  common  council. 

[See  note  at  end  of  this  case.] 

Same. 

St.  1913,  §  4971,  providing  that  words  pur- 
porting to  give  a  joint  authority  to  three  or 
more  public  officers  or  other  persons  shall  be 
construed  as  giving  such  authority  to  a  ma- 
jority of  such  officers  or  other  persons  unless 
otherwise  expressly  declared,  does  not  apply 
to  the  election  of  a  city  attorney  under  Lake 
Oeneva  charter  (Laws  1885,  c.  322)  §  7,  pro- 
viding that  the  common  council  may  elect  a 
city  attorney,  as  the  authority  is  not  a  joint 


authority  given  to  the  aldermen  and  the 
mayor,  but  an  authority  given  to  the  common 
council  in  its  collective  capacity  as  common 
council. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Walworth 
county:     Grimi£,  Judge. 

Action  to  try  title  to  office.  H.  A.  Burdick, 
relator,  and  F.  J.  Tyrrell,  defendant.  Judg- 
ment for  relator.  Defendant  appeals.  Af- 
firmed. 

[426]  This  is  an  action  to  try  the  title  to 
the  office  of  city  attorney  of  the  city  of  Lake 
Geneva.  The  relator  claims  that  he  was 
elected  to  the  office  April  23,  1912,  and  the 
defendant  claims  that  he  was  elected  July 
16,  1912.  llie  common  council  of  Lake  Ge- 
neva  consists  of  the  mayor  and  six  aldermen. 
The  proceedings  of  the  council  out  of  which 
the  controversy  arose  are  as  follows: 


(( 


'Apr.  23,  1912. 

"Pursuant  to  adjournment  of  April  16, 
1912,  the  common  council  of  the  city  of  Lake 
Geneva,  Wis.,  met  in  the  council  chambers 
of  said  city,  April  23,  1912,  at  8  o'clock  P.  H. 

**Present,  Mayor  Augesky,  Aldermen  Nich- 
dls.  Powers,  Briegel,  Agern,  Flemming  and 
Kroll. 

''Your  committee  on  Rules  respectfully 
recommends  the  following: 

"1.  Roll  call  at  8  o'clock  sharp. 

"2.  Reading  of  minutes. 

"3.  Election  of  officers  in  the  following 
order:  Board  of  [427]  health  and  its  physi- 
cian, chief  of  police,  night  police,  street  com- 
missioner, city  attorney. 

"Alderman  Nichols  moved  that  in  the  elec- 
tion of  officers,  same  be  bv  ballot,  the  first 
ballot  to  be  an  informal  ballot.  Motion  sec- 
onded by  Alderman  Agern  and  carried. 

"Informal  ballot  for  city  attorney  resulted 
as  follows:  Six  votes  cast,  H.  A,  Burdick 
received  three,  L.  G.  Brown  one,  F.  J.  Tyrell 
one,  one  blank. 

"First  formal  ballot  resulted  as  follows: 
Six  votes  cast,  H.  A.  Burdick  received  three, 
L.  G.  Brown  one,  F.  J.  Tyrrell  one,  one  blank. 

"Second  formal  ballot,  six  votes  cast,  of 
which  H.  A.  Burdick  received  three,  L.  G. 
Brown  one,  F.  J.  Tyrell  one,  and  one  blank. 

"Third  formal  ballot,  six  votes  cast,  of 
which  H.  A.  Burdick  received  two,  L.  G. 
Brown  three,  blank  one, 

"Fourth  formal  ballot,  six  votes  cast,  of 
which  H.  A.  Burdick  received  three,  L.  G. 
Brown  two,  one  blank. 

"Alderman  Xichols  moved  that  the  elec- 
tion of  city  attorney  be  deferred  to  the  next 
regular  meeting.  Motion  seconded  by  Alder- 
man Bri^el  and  carried." 
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(( 


"May  7,  1912. 
'A  regular  meeting  of  the  common  council 
of  the  city  of  Lake  Geneva,  Wis.,  was  held  in 
the  council  chambers  of  said  city  May  7, 1912, 
at  8  o'clock  p.  M. 

"Present,  Mayor  Augesky,  Alderman  Nich- 
ols, Powers,  Briegel,  Agern,  Flemming  and 
Kroll. 

"Alderman  Briegel  moved  the  following 
corrections  of  the  minutes:  'that  in  the  elec- 
tion of  a  city  attorney,  all  ballots  after  the 
first  formal  ballot  be  stricken  off  the  records.' 
Motion  was  seconded  by  Alderman  Nichols. 

"Alderman  Nichols  moved  as  an  amend- 
ment, 'that  the  minutes  be  declared  correct 
as  read.'  Motion  as  amended  was  seconded 
by  Alderman  Kroll.  Roll  call  on  the  amend- 
ment resulted  as  follows:  Ayes,  Aldermen 
Nichols,  Powers,  Kroll.  Nays,  Aldermen 
Briegel,  Agern  and  Flemming. 

"Mayor  declared  amendment  lost. 

"Roll  call  on  original  motion  resulted  as 
follows:  Ayes,  Aldermen  Briegel,  Agern  and 
Flemming.    Nays,  Nichols,  Powers,  Kroll. 

"Mayor  declared  the  motion  lost. 

[428]  "Alderman  Nichols  moved  that  the 
rules  be  suspended  and  communication  from 
L.  G.  Brown  read. 

"Motion  was  seconded  by  Alderman  Agern 
and  carried. 

"The  resignation  of  L.  G.  Brown  as  city 
attorney  was  then  read. 

"Alderman  Kroll  moved  that  the  resigna- 
tion be  accepted  as  read.  Seconded  by  Alder* 
man  Powers  and  carried. 

"Alderman  Powers  moved  that  the  services 
of  a  city  attorney  be  dispensed  with  for. six 
months.  Seconded  by  Alderman  Kroll.  A 
tie  vote  resulting,  the  mayor  declared  the  mo- 
tion carried." 

"July  16,  1912. 

"A  regular  meeting  of  the  common  council 
of  the  city  of  Lake  Geneva,  Wis.,  was  held  in 
the  chambers  of  said  city  at  8  o'clock  p.  m. 
July  16,  1912. 

"Present:  Mayor  Augesky,  Aldermen 
Nichols,  Powers,  Briegel,  Agern,  Flemming 
and  Kroll. 

"Alderman  Kroll  moved  the  members  of 
the  common  council  to  rescind  and  reconsider 
the  action  heretofore  taken  for  the  election 
or  appointment  of  a  city  attorney.  Seconded 
by  Alderman  Briegel.     Carried. 

"Alderman  Briegel  moved  that  we  proceed 
by  ballot  to  elect  a  city  attorney,  first  ballot 
to  be  infornukL  Seconded  by  Alderman 
Agern.    Carried. 

"Result  of  informal  ballot:  H.  A.  Burdick, 
3;   F.  J.  Tyrrell,  3. 

"Result  of  the  formal  ballot:  H.  A.  Bur- 
dick. 3;  F.  J.  Tyrrell,  3. 

•^he  result  being  a  tie  vote,  the  mayor 
oast  ballot  declaring  F.  J.  Tyrrell  duly  elect- 
ed to  the  office  of  city  attorney." 

The  city  of  Lake  Geneva  operated  under  a 
special  charter  (ch.  322,  Laws  of  1885)  until 


May,  1909,  when  it  adopted  the  general  char- 
ter law.  Sec.  1  of  ch.  II  of  the  special  charter 
named  the  elective  officers  of  the  citv  and 
provided  that  all  other  officers,  which  in- 
cluded the  city  attorney,  should  be  appointed 
by  the  common  council.  Sec.  7  of  ch.  Ill  pro- 
vided that  the  common  council  might  at  its 
first  meeting  elect  a  city  attorney  to  conduct 
the  law  business  of  the  corporation,  or  omit 
such  election  and  when  necessary  provide 
[429]  or  employ  such  attorney  or  counsel  as 
it  might  desire,  and  further  provided  the 
duties  of  the  city  attorney. 

The  case  was  tried  on  stipulated  facts 
which  show  the  proceedings  heretofore  re- 
cited and  also  additional  facts,  among  others 
that  on  May  3,  1912,  the  relator  filed  his 
oath  of  office,  and  that  on  July  17,  1912, 
the  defendant  filed  his  oath  of  office,  and 
that  the  relator  since  the  filing  of  his 
oath  of  office  has  been  able,  ready,  and 
willing  to  perform  the  duties  of  said  office, 
and  tliat  no  protest  or  objection  was  made 
by  the  relator  personally  to  the  common 
council  because  of  proceedings  had  before  it, 
but  that  the  relator  was  not  present  at  any 
of  the  meetings  of  the  common  council;  that 
the  office  of  the  city  attorney  carried  no 
salary,  said  attorney  being  paid  reasonable 
compensation  for  services  rendered;  and  that 
no  certificate  of  election  was  ever  issued  to 
the  relator  or  defendant. 

The  court  below  held  that  the  relator  was 
duly  elected  city  attorney  and  entitled  to  the 
office,  and  judgment  was  rendered  according- ^ 
ly,  from  which  this  appeal  was  taken. 

Thompson^  Myers  d  Kearney  and  Thomas 
M.  Kearney  for  appellant. 

D.  B,  Barnes  and  Wallace  Ingalls  for  re- 
spondent. 

[430]  Keewin,  J. — At  the  time  of  the  al- 
leged election  of  the  relator  the  city  of  Lake 
Geneva  was  operating  under  the  general 
charter,  but  under  its  provisions  the  election 
of  officers  was  continued  in  the  manner  pro- 
vided by  the  special  charter.  The  provisions 
of  the  general  charter  which  in  any  way  re- 
late to  the  matter  under  consideration  are  as 
follows : 

'^City  officers;  tnethoda  of  choosing.  Sec- 
tion 92&— 25,  1.  The  mayor,  treasurer,  comp- 
troller, aldermen,  justices  of  the  peace  and 
supervisors  shall  be  elected  by  the  people. 
The  other  officers  shall  be  elected  or  other- 
wise selected  as  provided  by  ordinance  ap- 
proved by  the  electors  of  the  city;  provided, 
that  in  case  any  such  officer,  except  police- 
men, shall  be  appointed  by  the  mayor,  such 
appointment  shall  be  subject  to  confinnntion 
by  the  council.  In  cities  where  the  clerk 
performs  the  duties  of  comptroller,  the  clerk 
shall  be  elected  by  the  people. 
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^Methods  under  ffeneral  charter,  2.  In  all 
cities  operating  [431]  under  the  general  law, 
officers,  except  as  herein  specified,  shall  con- 
tinue to  be  elected  or  appointed  in  the  man- 
ner now  provided  by  law.  In  cities  adopting 
the  general  law  all  officers  shall  continue  to 
be  elected  or  appointed  in  the  manner  pre- 
vailing in  such  cities  at  the  time  of  the 
adoption  of  the  general  law,  until  changed  in 
the  manner  herein  provided,  except  as  herein 
otherwise  provided." 

**Terms,  Section  925 — 26.  All  officers  shall 
hold  their  offices  respectively  for  the  term  of 
one  year,  except  justices  of  the  peace  and 
aldermen,  who  shall  hold  for  two  years  and 
until  their  successors  are  qualified,  unless  the 
council  shall,  by  ordinance,  provide  a  longer 
term  lor  said  officers  or  any  of  them,  or  \m- 
less  a  difi'erent  term  of  office  is  expressly  pro- 
vided in  this  charter;  provided,  that  this  sec- 
tion shall  not  extend  the  terms  of  any  city 
officers  beyond  the  terms  for  which  they  were 
originally  elected  or  appointed.  The  common 
council  may  provide  that  the  terms  of  the 
aldermen  first  elected  after  the  adoption  of 
this  provision  shall  expire  in  different  years, 
and  thereafter  part  of  the  aldermen  shall  be 
elected  each  year  and  hold  for  the  full  term." 

Sec.  926 — 34  provides  that  every  person 
elected  or  appointed  to  any  office  shall,  be- 
fore he  enters  upon  the  discharge  of  his 
duties,  take  and  subscribe  the  constitutional 
oath  of  office  and  file  the  same  with  the  city 
clerk  within  ten  days  after  notice  of.  his  elec- 
tion or  appointment. 

Sec.  925—49  provides  that  the  mayor  and 
aldermen  shall  constitute  the  common  coun- 
cil, and  that  whenev^  a  majority  or  a  cer- 
tain proportion  of  the  members  of  the  council 
is  required  to  take  action  or  form  a  quorum, 
the  mayor  shall  not  be  counted  in  determin- 
ing such  majority  or  proportion,  and  that  the 
mayor  shall  have  no  vote  except  in  case  of 
a  tie. ' 

Sec.  925— -51  provides  that  .  the  council 
shall  determine  the  rules  of  its  proceedings; 
that  two  thirds  of  its  members  shall  consti* 
tute  a  quorum  for  the  transaction  of  busi- 
ness, excepting  in  cities  wherein  the  council 
does  not  exceed  fhe  members,  and  in  such 
cities  a  majority  of  the  members  thereof 
shall  constitute  a  quorum,  and  that  in  all 
confirmations  by  the  council  the  vote  shall 
be  taken  viva  voce  and  shall  be  recorded 
[432]  by  the  clerk  in  the  journal,  and  a 
concurrence  of  a  majority  of  all  the  members 
shall  be  necessary  to  a  confirmation. 

Sub.  68  of  sec.  925 — 52  provides  that  all 
laws,  ordinances,  regulations,  and  by-laws 
shall  be  adopted  by  an  affirmative  vote  of  a 
majority  of  all  the  members  of  the  council. 

There  is  no  provision  in  the  charter  re- 
quiring a  majority  of  the  members  of  the 
council  in  the  election  or  appointment  of  of- 
ficer»  by  the  council.  The  council  in  the 
Add.  Cas.  1916E. — 18. 


instant  case,  as  it  had  a  right  to  do,  adopted 
a  rule  of  proceeding  in  the  election  of  city 
attorney  and  provided  that  the  election  be 
by  ballot  and  that  the  first  ballot  be  informal. 
The  first  formal  ballot  taken  on  the  23d  day 
of  April,  1912,  resulted  in  three  votes  for  the 
relator,  one  for  Brown,  one  for  defendant, 
and  one  blank.  The  next  formal  ballot  re- 
sulted the  same. 

The  contention  of  the  appellant  is  that 
neither  of  these  formal  ballots  elected  the 
relator  for  several  reasons,  which  will  be 
considered.  It  is  insisted  that  the  proceed- 
ings show  that  the  council  understood  that 
no  selection  of  city  attorney  had  been  made. 
It  mav  well  be  that  the  members  of  the  coun- 
cil  thought  that  the  votes  of  three  alder- 
men under  the  circumstances  did  not  elect, 
but  what  the  aldermen  did  must  control. 
The  fact  that  the  aldermen  made  a  mis- 
take of  law  in  holding  that  the  three 
votes  cast  for  the  relator  did  not  elect 
him  did  not  invalidate  the  election  if  three 
votes  did  in  fact  elect.  Nor  did  the  other 
proceedings  of  the  council  respecting  defer- 
ring action  and  voting  to  reconsider  thS  elec- 
tion invalidate  the  election  if  relator  was 
elected  by  the  first  formal  ballot.  The  pro- 
ceeding to  reconsider  was  not  regular  even 
if  the  coimcil  had  power  to  reconsider.  The 
motion  deferring  action  did  not  disturb  the 
vote  taken  or  change  the  -choice  of  the  three 
aldermen  who  voted  for  the  relator,  and  the 
motion  to  reconsider  waS  ntyt  passed  upon 
until  after  the  relator  had  filed  his  oath  of 
office. 

Moreover,  after  the  election  of  relator,  ac- 
ceptance of  the  [433]  office,  and  qualification 
by  him,  the  council  had  no  power  to  recon- 
sider and  elect  another.  State  v.  Starr,  78 
Conn.  636,  63  Atl.  512;  Reg.  v.  Donoghue,  15 
U.  C.  Q.  B.  454;  Marbury  v.  Madison,  1 
Cranch  137,  2  U.  S.  (L:  ed.)  60;  State  v. 
Miller,  62  Ohio  St:  436,  67  N.  E.  227,  78  Am. 
St.  Rep.  732;  2  Dillon,  Mun.  Corp.  (5th  ed.) 
§  529  and  cases  cited  in  note. 

In  2  Dillon,  Mun.  Corp.  (5th  ed.)  sec.  529, 
it  is  saidt  "The  weight  of  authority  is  also 
to  the  effect  that,  when  a  completed  vote  has 
been  takeh  which  results  in  the  giving  of  the 
necessary  majority  or  plurality  to  one  of  the 
candidates,  the  council  cannot  rescind  its 
vote  or  reconsider  its  action  and-  elect  an- 
other person." 

It  is  true  that  in  case  of  mistake  or  fraud 
in  the  taking  of  a  ballot  another  ballot  may 
be  taken  and  the  irregular  or  fraudulent  one 
rejected.  State  v.  Starr,  supra.  But  no  such 
case  is  here. 

It  is  further  insisted  by  counsel  for  ap- 
pellant that  the  election  or  appointment  of 
relator  was  not  complete,  because  the  city 
clerk  never  issued  or  filed  a  certificate  to  the 
effect  that  the  relator  had  qualified  as  pro- 
vided by  sec.   925^29a  of  the  general  city 
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charter,  and  that  the  members  of  the  com- 
mon council  never  considered  that  relator 
was  elected,  and  the  mayor  never  declared 
him  elected.  The  rule  adopted  for  the  elec- 
tion of  city  attorney  provided  that  the  elec- 
tion be  by  ballot  and  the  second  ballot  be 
formal.  The  result  of  the  formal  ballot  de- 
clared and  recorded  was  that  the  relator  re- 
ceived three  votes.  This  result  could  not  be 
changed  by  declaration  of  the  mayor. 
Neither  could  the  failure  of  the  city  clerk  to 
issue  and  file  a  certificate  of  election  deprive 
the  relator  of  the  office.  The  duty  of  the 
city  clerk  to  issue  and  file  the  certificate  was 
ministerial  and  is  no  part  of  the  appointing 
power.  The  appointment  is  made  when  the 
last  act  required  of  the  person  vested  with 
the  power  has  been  performed.  Marbury  v. 
Madison,  1  Cranch  137,  2  U.  S.  (L.  ed.)  60. 

[434]  It  is  further  argued  by  counsel  for 
appellant  that  the  vote  of  three  aldermen  was 
not  sufficient  to  elect.  There  iano  provision  in 
the  written  law  requiring  a  majority  of  the 
council  to  elect,  hence  the  common-law  rule 
applies.  Under  the  charter  two  thirds  of 
the  aldermen,  being  four,  constitutes  a 
quorum  for  the  transaction  of  business.  The 
election  or  appointment  of  a  city  attorney 
was  ''transaction  of  business,"  and  a  ma- 
jority of  a  quorum,  in  the  absence  of  any 
statute  to  the  contrary,  was  sufficient  to  elect. 
Atty.-Gen.  v.  Shepard,  62  N.  H.  383,  13  Am. 
St.  Rep,  676;  Launtz  v.  People,  113  111.  137, 
55  Am.  Rep.  405 ;  Wheeler  v.  Com.  98  Ky.  59, 
32  S.  W.  259.  A  majority  of  the  votes  cast, 
where  all  the  aldermen  were  present,  was  suf- 
ficient to  elect,  even  though  some  did  not 
vote  or  voted  a  blank  ballot.  2  Dillon,  Mun. 
Corp.  (5th  ed.)  §§  528,  529;  State  v.  Miller, 
62  Ohio  St.  436,  444,  57  N.  E.  227,  78  Am. 
St.  Rep.  732;  State  v.  Parker,  32  N.  J.  L. 
341;  People  v.  Clute,  60  N.  Y.  451,  30  Am. 
Rep.  508;  Cooley,  Const.  Lim.  (6th  ed.)  p. 
771;  Everett  v.  Smith,  22  Minn.  53;  Smith  v. 
Proctor,  130  N.  Y.  319,  29  N.  E.  312,  14 
L.R.A.  403;  Cass  County  v.  Johnston,  95  U. 
S.  360,  24  U.  S.  (L.  ed.)  416;  2  Dillon,  Mun. 
Corp.   (6th  ed.)   §§  522,  623,  526,  527. 

It  will  be  seen  that  in  the  special  charter 
provision  is  made  (sec.  1,  ch.  II)  for  appoint* 
ments  of  all  officers  not  elected  by  the  elect- 
ors, while  in  sec.  7  of  ch.  Ill  the  charter 
provides  that  the  council  may  "elect"  a  city 
attorney,  and  in  the  general  charter  it  is 
provided  that  officers  not  elected  by  the 
people  shall  be  "elected  or  otherwise  selected 
as  provided  by  ordinance.  .  .  ."  Per- 
haps, accurately  speaking,  under  sec.  9,  art. 
XIII,  Const.,  and  the  provisions  of  the  city 
charter  in  the  instant  case  the  council  ap- 
point and  do  not  elect  the  city  attorney. 
But  whether  the  term  "elect"  or  "appoint" 
be  used  in  the  charter  the  power  of  the 
council  over  the  subject  matter  is  the  same. 


It  is  in  reality  an  appointing  power,  and  un- 
der the  terms  of  the  charter  under  con- 
sideration is  to  be  exercised  by  the  common 
council  as  a  collective  body,  acting  [435]  in 
the  capacity  of  the  common  council  of  the 
city  of  Lake  Geneva. 

Council  for  appellant  further  insists  that 
sub.  3,  sec.  4971,  Stats.,  rules  this  case,  and 
that  under  the  provisions  of  this  statute  the 
power  given  to  elect  or  appoint  confers  upon 
a  majority  of  the  council  only  the  right  to 
make  the  appointment,  and  the  relator  not 
having  a  majority  of  the  council  was  •  not 
elected.  We  do  not  think  the  statute  applies. 
It  provides  that  words  purporting  to  give  a 
joint  authority  to  three  or  more  public  officers 
or  other  persons  shall  be  construed  as  giv- 
ing such  authority  to  a  majority  of  such 
officers  or  other  persons  unless  otherwise 
expressly  declared.  In  the  instant  case 
the  authority  to  appoint  or  elect  a  city  at- 
torney was  not  a  joint  authority  given  to  the 
aldermen  or  aldermen  and  the  mayor;  it  was 
an  authority  given  to  the  common  council  in 
its  collective  capacity  as  common  council. 

Appellant  also  urges  the  doctrine  of  estop- 
pel against  the  relator.  We  find  nothing  in 
the  record  to  support  this  contention. 

Bt  the  Coubt. — ^The  judgment  is  affirmed. 


NOTE. 

Iiesalitj    of    AotioB    hf    Majority    of 
Qvomat  of  M nnielpal  OoniioiL 

The  ]Mre8«it  note  discusses  the  legality  of 
action  by  a  majority  of  a  quorum  of  a  mu- 
nicipal council.  For  a  review  of  the  cases 
passing  on  the  legality  of  action  of  a  ma- 
jority of  a  quorum  of  corporate  directors  see 
the  note  to  Gunmaer  v.  Cripple  Creek  Tunnel, 
etc.  Co.  13  Ann.  Cas.  786. 

It  seems  to  be  well  settled  that  a  majority 
of  a  quorum  of  municipal  council  have  the 
right  to  take  any  action  which  Is  within  the 
power  of  the  entire  council,  unless  the  stat- 
ute, charter  or  by-laws  governing  the  council 
provides  otherwise. 

Connecticut, — State  v.  Chapman,  44  Conn. 
595. 

Illinoia. — See  McLean  v.  East  St.  Louis, 
222  111.  510,  78  N.  E.  816. 

Indinaia, — Rushville  Gas  Co.  v.  Rush vi  lie, 
121  Ind.  206,  23  X.  E.  72,  16  Am.  St.  Rep. 
388,  6  L.R.A.  315. 

/oi(HX.— Thurston  v.  Huston,  123  la.  157,  98 
N.  W.  637. 

Kentucky. — Covington  v.  Boyle,  6  Bush 
204;  Morton  v.  Youngerman,  89  Ky.  505,  12 
8.  W.  944,  11  Ky.  L.  Rep.  886;  Wheeler  ▼. 
Com.  98  Ky.  59,  32  S.  W.  259;  Collopy  v. 
Cloherty,  39  S.  W.  431. 
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Maryland. — ^Murdock  v.  Strange,  99  Md. 
89,  3  Ann.  Cas.  66,  57  Atl.  628.  See  also 
Heiskell  v.  Baltimore,  65  Md.  125,  4  Atl.  116, 
57  Am.  Rep.  308. 

Missouri. — State  ▼.  Cowgill,  etc.  Mill  Co. 
156  Mo.  620,  57  S.  W.  1008;  Dougherty  v. 
Excelsior  Springs,  110  Mo.  App.  623,  85  S. 
W.  112. 

Massachusetts. — See  Kingsbury  ▼.  Centre 
School  Dist.  12  Mete.  99. 

Sorth  Carolina, — LeRoy  v.  Elizabeth  City, 
166  N.  C.  93,  81  S.  E.  1072. 

"Neio  Hampshire. — Atty.-Gen.  v.  Shepard, 
62  N.  H.  383,  13  Am.  St.  Rep.  576. 

New  Jersey. — McDermott  v.  Kenney,  46 
N.  J.  L.  251;  Cadmus  v.  Farr,  47  N.  J.  L. 
208;  Barnert  v.  Paterson,  48  N.  J.  L.  395, 
6  Atl.  15;  Hutchinson  v.  Belmar,  61  N.  J.  L. 
443,  39  Atl.  643. 

New  York. — ^Matter  of  Brearton,  44  Misc. 
247,  89  N.  Y.  S.  893. 

Ofcio.— State  t.  Green,  37  Ohio  St.  227. 

Pennsylvania. — Schwer  v.  Muhlenberg,  19 
Pa.  Super.  Ct.  388;  Com.  v.  Fleming,  23  Pa. 
Super.  Ct.  404. 

South  Carolina. — State  T.  Deliesseline,  1 
McCord  Eq.  52. 

Tennessee. — Lawrence  v.  Ingersoll,  88  Tenn. 
52,  12  S.  W.  422,  17  Am.  St  Rep.  870,  6 
L.R.A.  308. 

West  Virginia. — ^McMillin  v.  Neely,  66  W. 
Va.  496,  66  S.  E.  635. 

Wisconsin. — See  the  reported  case. 

Thus  in  ITiurston  v.  Huston,  123  la.  157, 
98  N.  W.  637,  it  was  said:  "The  only  ques- 
tion to  be  considered  in  this  connection  is 
whether  a  vote  of  a  majority  of  the  entire 
council  is  necessary  to  its  passage.  No  au- 
thority is  cited  by  the  appellee  in  support 
of  this  contention.  In  the  absence  of  any 
statutory  or  charter  restriction,  we  think 
the  rule  is  well  established  that  a  majority 
of  a  quorum  is  all  that  is  required  for  the 
adoption  or  passage  of  any  resolution  or 
order  properly  arising  for  the  action  of  a 
city  council  or  other  collective  body  exer- 
cising legislative,  judicial,  or  administrative 
functions.  .  .  .  The  very  fact  that  the 
statute  makes  specific  requirement  of  a  ma- 
jority of  all  the  members  for  the  passage  of 
ordinances,  and  the  adoption  of  orders  and 
resolutions  to  enter  into  contracts  or  for 
the  appropriation  of  money,  is  a  clear  indi- 
cation of  the  legislative  intent  to  leave  all 
matters  arising  for  the  action  of  the  council, 
and  not  thus  enumerated,  to  be  governed  by 
the  parliamentary  ^ule  generally  recognized 
by  the  courts,  as  above  indicated."  And 
in  Rushville  Gas  Co.  v.  Rushville,  121  Ind. 
206,  23  X.  E.  72,  16  Am.  St.  Rep.  388,  6 
L.R.A.  315,  it  was  said :  "The  rule  is  that  if 
there  is  a  quorum  present  and  a  majority  of 
the  quorum  vote  in  favor  of  a  measure,  it 
will     prevail,     although     an    equal    number 


should  refrain  from  votings  It  is  not  the 
majority  of  the  whole  number  of  members 
present  that  is  required;  all  that  is  requisite 
is  a  majority  of  the  number  of  members  re- 
quired to  constitute  a  quorum.  If  there  had 
been  four  members  of  the  common  council 
present,  and  three  had  voted  for  the  resolu- 
tion and  one  had  voted  against  it,  or  had  not 
voted  at  all,  no  one  would  hesitate  to  affirm 
that  the  resolution  was  duly  passed,  and  it 
can  make  no  difference  whether  four  or  six 
members  are  present,  since  it  is  always  the 
vote  of  the  majority  of  the  quorum  that  is 
effective.  The  mere  presence  of  inactive  mem- 
bers does  not  impair  the  right  of  the  ma- 
jority of  the  quorum  to  proceed  with  the 
business  of  the  body.  If  members  present  de- 
sire to  defeat  a  measure  they  must  vote 
against  it,  for  inaction  will  not  accomplish 
their  purpose.  Their  silence  is  acquiescence, 
rather  than  opposition.  Their  refusal  to 
vote  is,  in  effect,  a  declaration  that  they 
consent  that  the  majority  of  the  quorum  may 
act  for  the  body  of  which  they  are  members." 
So  in  Schwer  v.  Muhlenberg,  19  Pa.  Super.  Ct. 
388,  the  court  said:  "Was,  however,  a  ma* 
jority  of  the  whole  councils  necessary  to 
give  the  act  validity?  By  the  Act  of  April 
5,  1867,  sec.  14,  P.  L.  788,  it  is  enacted  that 
a  majority  of  each  council  shall  constitute 
a  quorum  to  do  business.  This  being  so,  it 
follows  that  a  majority  of  the  quorum  voting 
in  the  affirmative  is  all  that  is  required,  in 
the  absence  of  express  statutory  regulations 
to  the  contrary,  to  pass  any  item  of  business 
which  the  council  has  power  to  enact.  It 
cannot  be  claimed  that  a  majority  of  the 
whole  body  is  necessary  to  perform  the  ordi 
nary  business  of  the  body,  and,  therefore,  as 
this  transaction  is  of  no  higher  class,  even 
giving  due  weight  to  all  the  statements  con- 
tained in  the  answer,  and  without  consider- 
ing the  effect  of  the  nonvoting  members 
present  at  the  meeting,  to  think  the  account 
was  legally  approved  by  common  council." 
In  Collopy  V.  Cloherty  (Ky.)  39  S.  W.  431, 
it  was  held  that  while  a  majority  of  the  quo- 
rum of  a  municipal  council  had  power  to  act 
it  was  necessary  that  the  entire  quorum  should 
be  present  to  vote.  The  court  said:  "The 
charter  (1874)  provides  that  a  majority  of 
the  board  of  councilmen  shall  constitute  a 
quorum  to  transact  all  ordinary  business.  A 
rule  had  been  adopted  by  the  council,  which 
reads  as  follows:  'A  majority  of  a  quorum 
of  members  elected  and  voting  shall  be  neces- 
sary to  choose  any  officer  elected  by  the 
board.'  As  to  the  right  of  council  to  adopt 
it,  there  can  be  no  question.  This  rule  was 
in  force  at  the  time  Collopy  claims  he  was 
elected.  There  were  14  members  of  the  board 
of  council.  Of  course,  eight  would  consti- 
tute a  quorum.  The  record  of  the  proceedings 
of  the  council  shows  that  when  it  convened  at 
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the  meeting  during  which  the  voting  was  done 
for  the  election  of  the  *foreman  of  street  re- 
pairs and  overseer  of  the  poor'  thirteen  of 
the  members  were  present.  The  record  of  the 
council  exhibited  in  this  record  is  silent  as 
to  the  number  present  when  the  voting  took 
place.  Only  seven  members  voted  at  the 
election,  and  all  voted  for  Collopy.  However, 
in  our  opinion,  the  question  to  be  determined 
is  not  as  to  whether,  under  the  law  ordi- 
narily governing  the  action  of  boards  of 
council  of  municipalities,  those  who  may  have 
been  present  and  did  not  vote  should  be 
counted  to  make  a  quorum,  nor  as  to  whether, 
under  that  law,  if  a  majority  of  'the  council 
failed  to  attend,  a  majority  of  those  present 
may  act.  The  question  is  whether  the  rule 
required  that  a  quorum  should  vote  in  order 
that  a  majority  of  it  should  be  enabled  to 
elect  an  officer.  If  the  contention  of  appel- 
lant be  correct,  then  five  members  could  meet 
and  elect  such  officers  as  the  council  were 
authorized  to  elect,  regardless  of  whether  a 
quorum  was  present  or  participated  in  the 
election.  We  are  of  the  opinion  that  the 
meaning  of  it  is  that  a  'quorum  of  the  mem- 
bers elected'  should  vote,  and  that  a  majority 
of  that  quorum  could  elect  when  the  quorum 
was  'voting.' 
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MANNING 

v. 

8T.  PAUL  OASIJOHT  COBffPANT. 

Minnesota  Supreme  Court — March  12,  1915. 

129  Minn,  55;  l&l  N.  W.  423. 


Gas  •*  IdaMlltj  for  Injury  Caused  by 
Escape. 

Defendant  manufactures  and  distributes  il- 
luminating gas.  Such  gas,  when  allowed  to 
escape  in  any  considerable  quantity,  becomes 
a  highly  dangerous  substance,  and  the  de- 
fendant must  exercise  a  commensurate  degree 
of  care  to  prevent  the  gas  from  escaping  up 
to  the  time  it  is  measured  and  delivered, 
through  its  meter,  to  the  consumer. 

[See  note  at  end  of  this  case.] 

Same. 

The  rule  of  res  ipsa  loquitur  may  be  ap- 
plied to  a  situation  which  discloses  that  gas 
escaped  in  destructive  quantities  from  a  break 
in  the  service  pipe  installed  by  the  gas  com- 
pany upon  the  consumer's  premises,  at  his 
cost,  where  the  evidence  further  shows  that 
there  had  been  no  work  or  change  upon 
such  premises  which  could  have  affected  the 


pipe,  and  no  interference  therewith.  Under 
this  rule  defendant  was  not  entitled  to  a 
directed  verdict. 

[See  note  at  end  of  this  case.] 

ComplaiiLt  Held  Snffiolent. 

The  complaint,  without  the  permitted 
amendment,  held  sufficiently  broad  to  admit 
of  proof  showing  improper  installation  of  the 
service  pipe. 

InstmotioaLS  Sustained. 

No  error  is  found  in  refusing  to  give  re- 
quested instructions,  nor  is  there  prejudiciltl 
error  in  the  charge  as  given. 

BTidenoe  Held  Snffioient. 

The  verdict  finds  support  under  the  evi- 
dence and  the  law. 
(Syllabus  by  court.) 

Appeal  from  District  CJourt,  Ramsey 
county:     Catlin,  Judge. 

Action  for  death  by  wrongful  act.  Mary  B. 
Manning,  administratrix,  plaintiff,  and  St. 
Paul  Gaslight  Company,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Affibmbd. 

Butler  d  Mitchell  for  appellant. 
Charles  W.  Famham  and  O'Brien,  Young 
d  Stone  for  respondent. 

[66]  Holt,  J.— While  asleep  in  his  home  in 
St.  Paul,  Minnesota,  on  August  22,  1913, 
plaintiff's  intestate,  Samuel  J.  Mianning,  was 
asphyxiated  by  illuminating  gas  which  had 
escaped  through  a  break  in  the  service  pipe 
through  which  defendant  supplied  it  to  the 
building.  Mr.  Manning  was  alone  in  the 
house  on  the  night  he  met  death.  Immediate- 
ly upon  his  body  being  discovered,  defendant 
made  an  investigation  and  ascertained  that 
the  gas  found  entrance  to  the  house  from  a 
large  break  in  the  service  pipe  at  a  joint,  or 
coupling,  located  in  the  ground  about  five 
feet  away  from  where  it  passed  through  the 
foundation  of  the  building.  The  pipe  wsa 
laid  about  27  inches  below  the  surface.  The 
ground  was  peaty.  It,  however,  had  been  in 
kio  manner  disturbed  during  the  time  Mr. 
Manning  had  been  the  owner,  some  four 
years.  Defendant  under  its  franchise  installs 
the  service  pipe  and  connects  it  with  a 
meter  in  the  building  to  be  supplied  with 
gas ;  however,  the  owner  of  the  building  pays 
the  cost  of  installation  from  the  lot  line  to 
the  meter.  The  complaint  set  forth:  "That 
on  or  about  August  22,  1013,  the  defendant 
wrongfully,  unlawfully  and  negligently  had 
permitted  its  pipes  to  become  damaged,  de- 
fective and  leaky  to  such  an  extent  that  solely 
on  account  of  such  negligence,  a  large  quanti- 
ty of  the  defendant's  illuminating  gas  was 
permitted  to  escape  and  did  escape"  into  the 
dwelling  house  of  Mr.  Manning  causing  his 
death.    Plaintiff  had  a  verdict,  and  defendant 
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appeals  from  the  order  denying  its  motion, 
in  the  alternative,  for  judgment  notwith-. 
standing  the  verdict,  or  a  new  trial. 

Defendant  ia  not  entitled  to  judgment  not- 
withstanding the  verdict.  There  is  no  doubt 
the  fatal  accident  was  caused  by  defendant's 
gaa  which  escaped  from  the  break  in  the 
service  pipe.  Illuminating  gas  is  a  highly 
dangerous  and  destructive  product  when  al- 
lowed to  escape  or  to  get  beyond  control.  De- 
fendant is  engaged  in  the  manufacture  [57] 
and  distribution  thereof,  and  in  so  doing  is 
required  to  exercise  a  degree  of  care  com" 
mensurate  with  the  great  danger  likely  to 
result  from  its  escape.  The  gas  belongs  to 
defendant  until  sold  and  delivered  through  its 
meter  in  the  consumer's  building,  and  there* 
fore  defendant  should  be  responsible  for  its 
care  until  it  is  so  measured  and  delivered. 
We  are  unable  to  find  any  sound  basis  for 
making  defendant's  care  and  vigilance  to  pre- 
vent the  escape  of  its  dangerous  product  any 
less  between  the  meter  and  the  lot  line,  than 
between  the  lot  line  and  the  retort  where 
manufactured.  Whether  defendant  owns  the 
pipes  in  which  its  gas  is  confined  or  not  is 
not  important,  for,  the  fact  remains,  such 
pipes  are  of  its  choosing  as  to  kind,  quality 
and  method  of  installation.  They  are  not 
subject  to  the  care  or  interference  of  any  one 
but  defendant.  Therefore,  when  it  appears 
that  upon  the  private  premises  where  defend- 
ant has  installed  its  product  there  has  been 
no  change  or  work  done  which,  in  any  manner, 
could  interfere  with  the  service  pipe  contain- 
ing defendant's  gas  and  nevertheless  a  break 
has  occurred  in  such  pipe  from  which  death 
or  destruction  has  come,  the  doctrine  of  reB 
ipsa  loquitur  applies.  This  we  deem  decided 
in  Gould  v.  Winona  Gas  Co.  100  Minn.  258, 
111  N.  W.  254,  10  L.R-A.(N.S.)  889.  The 
intimated  possible  distinction  between  the  gas 
escaping  from  the  service  pipes  upon  the  con- 
sumer's land  and  that  from  its  defective  pipes 
away  from  the  premises  upon  which  the  in- 
jury is  wrought,  found  in  the  last  part  of 
opinion,  relates  to  a  plaintiff's  contributory 
negligence,  and  not  to  the  burden  of  proof  on 
Uie  question  of  a  defendant's  negligence.  The 
decision  goes  to  the  proposition  that  the 
manufacturer  and  distributor  of  illuminating 
gas  is  held  in  damages  for  the  escape  of  gas 
on  the  principle  of  negligence,  and  not  of 
trespass;  and  that  the  escape  of  this  agency 
in  highly  destructive  quantities  is  prima 
faoie  evidence  of  negligence. 

The  trial  court  deemed  the  doctrine  of 
res  ipsa  loquitur  inapplicable,  and  we  should 
ascertain  whether  defendant  is  entitled  to  a 
new  trial  because  of  errors  or  because  of  lack 
of  evidence  to  support  the  verdict  under  the 
charge  of  the  court.  The  errors  assigned  de- 
pend chiefly  on  the  claim  that  the  complaint 
was  insufficient  to  admit  proof  of  defects  in 
the  installation  of  the  pipe  where  the  break 


[58]  occurred.  The  court  permitted  plain- 
tiff to  amend:  but  we  think  the  amendment 
added  nothing  of  substance  to  the  charge  of 
negligence  originally  made.  Permitting  or 
suffering  the  pipe  to  become  leaky  does  not 
necessarily  convey  the  meaning  that  such  con- 
dition was  due  alone  to  want  of  care  subse- 
quent to  its  installation,  it  may  as  well  have 
resulted  from  faulty  construction  originally. 
And  in  its  last  analysis  the  actionable  wrong 
was  in  negligently  permitting  the  destructive 
gas  to  escape.  We  therefore  hold  evidence 
properly  received  as  to  the  character  of  the 
soil  wherein  and  the  depth  at  which  the  pipe 
was  laid,  the  absence  of  the  usual  blocking 
under  the  joint  and  how  the  pipe  had  sagged, 
and  the  condition  in  which  the  foundation 
had  been  left  where  it  passed  through. 

Construing  the  complaint  as  we  do,  and 
holding  that  defendant  is  not  absolved  from 
the  duty  of  care  to  prevent  the  escape  of  its 
gas,  it  follows  that  it  was  not  error  to  refuse 
defendant's  requested  instructions  to  the  ef- 
fect that  there  was  no  justification  for  finding 
liability  on  the  ground  of  defective  installa- 
tion, or  for  failure  to  maintain  in  a  safe  con- 
dition or  for  not  guarding  against  the  action 
of  frost.  The  court  was  right  in  submitting 
those  propositions  to  the  jury. 

We  think  the  evidence  amply  justifies  the 
verdict.  The  character  of  the  soil  around 
Manning's  home  was  such  that  it  was  liable 
to  settle,  yet  the  usual  precaution  to  block 
the  service  pipe  at  the  coupling  or  joint  was 
not  taken,  lliat  the  settling  was  considera- 
ble was  shown  by  the  fact  that  the  sag  of  the 
pipe  at  the  break  was  six  inches.  The  soil 
was  also  of  such  character  that  the  action 
of  the  frost  was  likely  to  heave  or  unsettle 
it  to  a  geat  extent,  and  yet  the  pipe  was 
placed  at  a  depth  of  less  than  three  feet.  The 
evidence  also  tended  to  show  no  attempt  in 
the  original  installation  to  plaster  or  make 
tight  the  foundation  where  the  pipe  passed 
through,  thus  a  ready  access  to  the  basement 
was  afforded  the  escaping  gas. 

The  order  is  affirmed. 
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Introductory. 

The  present  note  purports  to  discuss  the 
recent  cases  passing  on  the  liability  of  a  gas 
company  for  injury  caused  by  the  escape  of 
gas  from  pipes.  The  earlier  cases  on  this 
point  are  collected  in  the  notes  to  Dowler  v. 
Citizens'  Gas»  etc.  Co.  Ann.  Cas.  1914C  341, 
and  U.  S.  Natural  Gas  Co.  v.  Hicks,  135 
Am.  St.  Rep.  407. 

Generally* 

The  reported  case  conforms  to  the  general 
rule  that  a  gas  company,  in  view  of  the  high- 
ly dangerous  character  of  gas  and  its  tendency 
to  escape,  must  use  a  degree  of  care  to  prevent 
the  escape  of  gas  from  its  pipes,  proportion- 
ate to  the  danger  which  it  is  its  duty  to  avoid, 
and  that  if  it  fails  to  exercise  this  degree  of 
care  and  injury  results  therefrom,  the  com- 
pany is  liable,  provided  the  person  suffering 
the  injury  either  in  person  or  in  property  is 
free  from  contributory  negligence.  Little 
Rock  Gas,  etc.  Co.  v.  Coppedge,  116  Ark.  334, 
172  S.  W.  885;  Union  Inv.  Co.  v.  San  Fran- 
cisco Gas,  etc.  Co.  168  Cal.  68,  141  Pac.  807; 
Christo  V.  Macon  Gas  Co.  (Ga.)  89  S.  E. 
532;  Murphy  v.  Ludowici  Gas,  etc.  Co.  96 
Kan.  321,  150  Pac.  581;  Louisville  Gas  Co. 
V.  Guelat,  150  Ky.  583,  150  S.  W.  656,  42 
L.R.A.(N.S.)  703;  Wolff  v.  Shreveport  Gas, 
etc.  Co.  138  La.  743,  70  So.  789;  Soulier  v. 
Fall  River  Gas  Works  Co.  224  Mass.  53,  112 
N.  E.  027;  Chew  v.  Commercial  Gas  Co.  87 
N  J.  L.  679,  94  Atl.  678;  Sharkey  v.  Port- 
land Gas,  etc.  Co.  74  Ore.  327,  144  Pac.  1152, 
rehearing  denied  74  Ore.  333,  145  Pac.  660; 
Windish  v.  People's  Natural  Gas  Co.  248  Pa. 
St.  236,  93  Atl.  1003;  Smith  v.  People's 
Natural  Gas  Co.  248  Pa.  St.  246,  93  Atl. 
1005;  Pouder  v.  People's  Natural  Gas  Co. 
248  Pa.  St.  242,  93  Atl.  1005;  Clemens  v. 
American  Natural  Gas  Co.  21  Pa.  Dist.  315; 
Norfolk  City  Gas  Co.  v.  Webb,  117  Va.  269,  84 
S.  E.  645;  George  v,  Tri-State  Gas  Co.  74 
W.  Va.  177,  81  S.  E.  722,  52  L.R.A.(N.S.) 
537 ;  Guillaume  v.  Wisconsin-Minnesota  Light, 
etc.  Co.  161  Wis.  636,  155  N.  W.  143. 

Thus  in  Windish  v.  People's  Natural  Gas 
Co.  248  Pa.  St.  236,  93  Atl.  1003,  it  was  said: 
''Natural  gas  companies  are  very  properly 
held  to  a  high  degree  of  care  in  the  mainte- 
nance of  pipes  and  other  instrumentalities 
required  in  furnishing  gas  to  consumers,  and 
there  is  no  disposition  to  relax  the  require- 
ments of  the  rule  applicable  to  those  whose 
business  it  is  to  furnish  such  a  dangerous 
agency;  but  it  must  not  be  overlooked  that 
the  right  to  recover  damages  in  such  cases 
depends  upon  first  averring  and  then  proving 
the  negligence  charged.  It  is  the  duty  of  the 
pleader  to  aver  the  negligence  upon  which  he 
relies  to  sustain  a  recovery,  and  when  the 


case  is  tried  the  burden  is  on  plaintiff  to 
prove  the  negligence  so  charged."  And  in 
Sharkey  v.  Portland  Gas,  etc.  Co.  74  Ore. 
327,  144  Pac.  1152,  rehearing  denied  74  Ore. 
333,  145  Pac.  660,  it  was  said:  '^Illuminat- 
ing  gas  is  a  dangerous  thing  when  it  eludes 
control,  and  it  is  incumbent  upon  those  who 
deal  in  it  as  an  article  of  merchandise  to 
use  care  commensurate  with  its  harmful  na- 
ture. Of  course  the  diligence  must  be  such  as 
an  ordinarily  prudent  person  would  exercise 
under  like  circumstances  in  managing  such 
an  article.  In  brief,  the  care  must  be  pro- 
portionate to  the  danger  to  be  reasonably  ap- 
prehended from  the  agency  under  considera- 
tion. It  is  plain  that  a  greater  degree  of 
absolute  care  should  be  exercised  in  such  cir^ 
cumstances  than  in  conducting  a  millinery 
store  or  carpenter  shop.  In  either  case,  how- 
ever, the  care  must  be  proportionate  to  the 
risk  incurred."  So  in  McWilliams  v.  Ken- 
tucky Heating  Co.  166  Ky.  26,  179  S.  W.  24, 
L.R.A.1916A  1224,  the  court  said:  ''The 
contract  obligated  the  appellees  to  keep  their 
line  of  pipes  in  proper  condition,  and  in  such 
a  way  as  not  to  interfere  with  ordinary 
travel  on  the  road.  The  meaning  of  this  con- 
dition, as  we  construe  it,  is  that  the  appellees 
undertook  to  exercise  ordinary  care  to  con- 
tinually keep  and  maintain  the  gas  mains  in 
such  manner  as  to  have  the  road,  from  day  to 
day,  in  such  condition  as  that  it  would  be 
reasonably  safe,  considering  the  usage  and 
travel  which  it  might  be  reasonably  foreseen 
or  anticipated  it  would  be  subjected  to  from 
day  to  day.  Ordinary  care  to  maintain  a 
place  or  thing  in  safe  condition,  under  a  state 
of  facts  such  as  we  have,  is  a  variable  and 
not  a  stationary  degree  of  care.  It  changes 
as  the  conditions  under  which  it  is  to  be 
exercised  change,  and  keeps  pace  with  these 
conditions,  so  that  the  place  or  thing,  under 
all  conditions  that  it  may  reasonably  be  fore- 
seen or  anticipated  will  arise,  will  be  in  a 
reasonably  safe  condition."  And  in  the  same 
case  the  court  further  said:  *^But  the  care 
demanded  of  appelleeis  did  not  end  when  the 
main  was  laid.  They  were  under  a  duty  to 
exercise  ordinary  care  to  keep  and  maintain 
the  main  in  such  condition  as  that  the  road 
would  be  in  reasonably  safe  condition,  con- 
sidering the  uses  and  travel  to  which  it  might 
reasonably  be  anticipated  it  would  be  sub- 
jected in  the  future,  and  to  take  notice  of  the 
future  use  and  travel  and  exercise  such  care 
as  might  be  necessary  to  maintain  the  mains 
in  reasonably  safe  conditions  to  meet  its  re- 
quirements. The  duty  imposed  upon  the  ap- 
pellees to  exercise  ordinary  care  in  the  main- 
tenance of  these  "ras  mains  imposed  upon  them 
the  duty  of  exercising  ordinary  care  at  all 
times,  while  the  mains  were  in  the  Dublie 
road,  to  guard  against  injury  through  any 
reasonable  and  proper  use  of  the  road,  in  view 
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of    the    condition   to    which    its    use   under 
modern  methods  might  be  subjected.'* 

Liability  as  Insurer. 

A  gas  company  is  not  an  insurer  of  its 
pipes  and  is  not  liable  for  failure  to  keep 
its  gas  pipes  in  such  condition  as  to  prevent 
absolutely  the  escape  of  gas,  where  it  has  used 
the  proper  degree  of  care  to  that  end.  Tay- 
lor V.  St.  Joseph  Gas  Co.  185  Mo.  App.  537, 
172  S.  W.  624,  wherein  the  court  said:  "It 
is  certainly  true,  as  claimed  by  defendant, 
that  it  is  not  an  insurer,  and  that,  though 
its  gas  killed  the  trees,  negligence  must  be 
shown."  And  in  Louisville  Gas  Go.  v.  Guelat, 
150  Ky.  683,  150  S.  W.  656,  42  L.R.A.(N.S.) 
703,  the  court  said:  "By  the  instruction  of 
the  court,  the  jury  were,  in  substance,  told 
that  it  was  the  duty  of  the  gas  company  to 
have  and  maintain  its  gas  pipes  in  such  con- 
dition as  to  prevent  the  escape  of  gas  into  the 
plaintiff's  house,  and  that  a  failure  on  its 
part  to  do  this  was  negligence.  The  instruc- 
tion goes  too  far.  In  Triple-State  Natural 
Gas,  etc.  Co.  v.  Wellman,  114  Ky.  79,  70  S. 
W.  49,  24  Ky.  L.  Rep.  851,  1  Ann.  Cas.  64, 
we  said:  'The  authorities  lay  down  the  rule, 
as  gas  is  a  useful  article,  almost  indispensa- 
ble in  modern  life  under  many  circumstances, 
the  manufacture  and  sale  of  it  is  not  an 
illegal  act;  and  that  the  company  in  supply- 
ing this  necessity  to  itjs  customers  is  bound 
only  to  exercise  such  care  and  skill  in  its 
management  as  the  dangerous  character  of 
the  substance  and  the  attending  circumstances 
demand  of  a  person  of  ordinary  prudence.' 
The  company  is  not  an  insurer  of  its  pipes 
and  it  is  not  liable  if  it  fails  to  keep  its  gas 
pipes  in  such  condition  as  to  prevent  the 
escape  of  gas,  where  it  has  used  ordinary 
care  to  this  end.  To  illustrate  in  this  case, 
it  may  be  true  that  the  gas  company  properly 
put  the  plug  in  the  pipe  and  that  the  pipe 
was  in  a  safe  condition  as  it  left  it,  and  it 
may  be  true  that  after  this  in  some  manner 
the  plug  was  disturbed  or  the  pipe  was  injured 
without  its  knowledge,  and  when  it  had  no 
reason  to  anticipate  that  there  was  any  dan^ 
ger.  The  court  should  have  told  the  jury  in 
effect  that  it  was  the  duty  of  the  gas  company 
to  use  ordinary  care  to  have  and  maintain 
its  gas  pipe  in  such  condition  as  to  prevent 
the  escape  of  gas  into  the  plaintiff's  house; 
and  if  it  failed  to  use  such  care  and  by  reason 
of  such  failure,  the  loss  occurred,  they  should 
find  for  the  plaintiffs." 

J>xity  of  Inspection. 

In  Christo  v.  Macon  Gas  Co.  (Ga.)  89 
8.  E.  532,  the  court  adhered  to  the  rule  that 
a  gas  company  not  only  mtist  see  that  its 
pipes  and  fittings  are  of  such  material  and 
workmanship  and  are  laid  in  the  ground  with 


such  skill  and  care  that  gas  will  not  escape 
therefrom  when  new,  but  also  must  maintain 
such  a  system  of  inspection  as  will  with  rea- 
sonable promptness  detect  leaks  that  may  oc- 
cur from  the  deterioration  of  the  material 
of  the  pipes,  or  from  any  other  cause  within 
the  circumspection  of  men  of  ordinary  skill 
in  the  business.  In  that  case  it  was  said: 
"A  company  which  produces  and  furnishes 
gas  is  bound  to  use  such  skill  and  diligence 
in  its  operations  as  is  proportionate  to  the 
delicacy,  difficulty,  and  nature  of  that  par- 
ticular business.  Chisholm  v.  Atlanta  Gas- 
Light  Co.  57  Ga.  29;  20  Cyc.  1170.  Such  a 
company,  before  turning  on,  or  permitting  to 
be  turned  on,  gas  for  the  benefit  of  a  tenant 
in  an  apartment  house  who  has  applied  for 
it,  must  use  reasonable  precautions  to  ascer- 
tain that  the  pipes  in  the  building  are  in 
such  condition  that  gas  will  not  flow  into 
the  apartments  of  tenants  who  have  not  ap- 
plied for  it,  to  their  injury;  and  it  is  for  the 
jury  to  say  whether  or  not  the  company, 
before  permitting  ga«  to  be  turned  on  for  the 
benefit  of  one  tenant  of  an  apartment  house, 
used  reasonable  precautions  to  ascertain  that 
no  harm  would  thereby  result  to  other  ten- 
ants who  had  not  applied  for  it,  by  the  gas 
escaping  into  their  rooms.  In  such  a  case 
the  company  cannot  deny  its  liability  for  in- 
juries resulting  from  failure  to  use  reasonable 
precautions,  before  turning  gas  into  an  apart- 
ment building,  to  see  that  injury  could  not 
result  from  the  escape  of  gas  into  the  rooms 
of  tenants  not  applying  for  it,  on  the  ground 
that  it  had  no  right  to  enter  upon  the  prem- 
ises of  the  parties  not  applying  for  gas  for 
the  purpose  of  making  an  inspectiofi  of  the 
pipes  therein.  Schmeer  v.  Gas  Light  Co.  147 
N.  Y.  529,  42  N.  E.  202,  30  L.R.A.  653. 
This  is  true  although  the  gas  pipes  used  by 
the  gas  company  were  old  pipes  that  had  not 
been  installed  by  the  company,  and  did  not 
in  fact  belong  to  it."  To  the  same  effect  see 
Louisville  Gas  Co.  v.  Guelat,  150  Ky.  583,  150 
S.  W.  656,  42  L.R.A.(N.S.)   703. 

Notice  of  LeaJc, 

When  a  gas  company  has  notice  of  a  break 
or  defect  in  its  pipes  it  must  use  due  care 
and  diligence  to  prevent  the  escape  of  gas 
either  by  cutting  off  the  flow  or  by  repairing 
the  break.  Norfolk  City  Gas  Co.  v.  Webb,  117 
Va.  269,  84  S.  E.  646.  See  also  Smith  v. 
People's  Natural  Gas  Co.  248  Pa.  St.  246, 
93  Atl.  1005;  Windish  v.  People's  Natural 
Gas  Co.  248  Pa.  St.  236,  93  Atl.  1003 ;  Pouder 
V.  People's  Natural  Gas  Co.  248  Pa.  St.  242, 
93  Atl.  1005. 

But  in  George  v.  Tri-State  Gas  Co.  74  W. 
Va  177,  81  S.  E.  722,  52  L.R.A.(N.S.)  637, 
it  was  held  that  a  gas  company  was  not 
responsible  for  the  escape  of  gas  in  a  house 
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that  had  been  set  on  fire  by  an  explosion 
from  an  independent  source,  and  which  ex- 
plosion broke  the  gas  pipes,  where  it  appeared 
that  the  occupant  of  the  house  had  it  within 
his  control  to  turn  oflf  the  gas,  and  that  the 
gas  company  had  not  been  notified  of  the 
escape  of  gas.  And  this  was  so  held  even 
though  the  gas  company  knew  of  the  fire, 
and  had  an  agent  there. 

Contributory  Negligence, 

The  rule  that  contributory  negligence  is  a 
defense  in  an  action  against  a  gas  company 
for  damages  suffered  and  is  a  question  of  fact 
to  be  submitted  to  a  jury  was  applied  in 
Christo  Y.  Macon  Gas  Go.  (Ga.)  89  S.  £.  632. 

However,  in  Norfolk  City  Gas  Co.  v.  Webb, 
J 17  Va.  269,  84  S.  E.  645,  wherein  it  appeared 
that  the  plaintiff  by  igniting  a  match  for  the 
purpose  of  finding  the  valve  of  a  water  pipe, 
over  a  manhole,  caused  to  explode,  gas  which 
had  negligently  been  allowed  to  collect 
through  the  gas  company's  failure  to  exercise 
the  proper  care,  it  was  held  that  the  plaintiff 
was  not  chargeable  with  contributory  negli- 
gence, even  though  he  knew  that  there  was 
gas  escaping  in  the  vicinity. 

Negligence  of  Third  Person, 

The  rule  that  a  gas  company  is  not  relieved 
from  liability  for  an  injury  caused  by  gas 
escaping  from  its  pipes  although  this  is  due 
to  the  concurrent  negligence  of  the  company 
and  a  third  person  not  in  privity  with  the 
plaintiff  was  applied  in  Wolff  v.  Shreveport 
Gas,  etc.  Co.  138  La.  743,  70  So.  789,  wherein 
it  was  held  that  a  passer-by  who  was  injured 
by  a  gas  explosion  caused  partly  by  the  negli- 
gence of  the  gas  company  and  partly  by  the 
negligence  of  the  consumer,  could  recover 
from  both. 

In  McWilliams  v.  Kentucky  Heating  Co. 
166  Ky.  26,  179  S.  W.  24,  L.R.A,1916A 
1224,  wherein  it  appeared  that  the  plaintiff, 
a  county  employee,  was  injured  by  reason  of 
the  negligent  location  of  a  gas  main,  while 
driving  a  steam  roller  over  a  macadam  road, 
and  wherein  it  further  appeared  that  the 
county  officials  knew  of  the  location  of  the 
gas  main,  it  was  held  that  the  contributing 
negligence  of  the  county  official  would  not  de- 
feat the  plaintiff's  right  of  action.  The 
court  said:  ''But  the  knowledge  of  the 
county  officials,  or  whether  they  did  or  did 
not  know  of  the  closeness  of  the  main  to  the 
surface  of  the  road»  is  not  a  material  factor 
in  the  disposition  of  this  case.  The  appellant 
is  not  to  be  dismissed  because  the  county 
officials  were  guilty  of  some  want  of  care, 
nor  are  the  appellees  to  be  relieved  from  lia- 
bility even  if  it  should  be  assumed  that  the 
negligence  of  the  county  officials  was  a  con- 
tributing   cause    in    producing   the   accident 


that  caused  the  injury.  We  think  it  is  a  well- 
settled  rule  in  the  law  of  negligence  that  th«f 
negligence  of  one  party  does  not  excuse  from 
liability  a  third  party,  also  guilty  of  negli- 
gence, if  the  injury  complained  of  would  not 
have  happened  except  for  his  negligence.  Sc 
that,  if  we  should  assume  that  the  county 
authorities  were  negligent,  and  that  their 
negligence,  concurring  with  that  of  the  ap- 
pellees, produced  the  injury,  the  right  of  ac- 
tion created  in  the  appellant  against  the  ap- 
pellees on  account  of  their  negligence  is  not, 
in  any  manner,  impaired  or  diminished  by  the 
negligence  of  the  county  officials  if  they  were 
guilty  of  any." 

Evidence. 

BUBDEN    OF   PBOOF. 

The  well-settled  rule,  that  in  an  action  for 
injuries  caused  by  escaping  gas  the  burden 
is  on  the  plaintiff  to  prove  that  the  gas  com- 
pany failed  to  exercise  the  proper  degree  of 
care,  has  been  further  sustained  in  some  re- 
cent .cases.  Union  Inv.  Co.  v.  San  Francisco 
Gas,  etc.  Co.  108  Cal.  58,  141  Pac.  807; 
Murphy  v.  Ludowici  Gas,  etc.  Co.  96  Kan. 
321,  150  Pac.  581 ;  Woodburn  v.  Union  Light, 
etc.  Co.  164  Ky.  29,  174  S.  W.  730;  Windish 
V.  People's  Natural  Gas  Co.  248  Pa.  St.  236, 
93  Atl.  1003;  Smith  v.  People's  Natural  Gas 
Co.  248  Pa.  St.  246,  93  Atl.  1005;  Pouder  v. 
People's  Natural  Gas  Co.  248  Pa.  St.  242,  93 
Atl.  1005;  Karabelas  v.  Canadian  Western 
Natural  Gas  Co.  28  West.  L.  Rep.  (Alberta) 
669,  16  Dominion  L.  Rep.  791.  But  in  Wil- 
lard  V.  Valley  Gas,  etc.  Co.  171  Cal.  9,  151 
Pac.  286,  wherein  it  appeared  that  an  explo- 
sion occurred  in  plaintiff's  premises  while  an 
agent  (Mr.  Mills)  of  the  gas  company  was 
making  a  repair,  the  court  held  that  the  bur- 
den of  proving  freedom  from  blame  was  on 
the  gas  company.  The  court  said:  "In  prov- 
ing, by  the  witnesses  of  both  sides,  that  the 
origin  of  the  fire  was  an  explosion  of  gas, 
plaintiffs  placed  upon  the  defendant  the  bur- 
den of  proving  freedom  from  blame,  because 
explosions  do  not  ordinarily  occur  when  work 
such  as  Mr.  Mills  was  performing  is  executed 
in  a  careful  manner." 

Sufficiency  of  Evidence* 

In  the  reported  case  where  it  appears  that 
gas  escaped  from  a  break  in  a  service  pipe  in- 
stalled by  a  gas  company  on  the  plaintiff's 
premises,  which  pipe  was  subject  to  the  care 
and  maintenance  of  the  gas  company,  and 
where  it  further  appears  that  there  was  no 
change  or  work  done,  which  in  any  manner 
could  interfere  with  the  service  pipe,  the 
doctrine  of  res  ipsa  loquitur,  it  is  held,  ap- 
plies. To  the  same  effect  see  Grimes  v.  Minne- 
apolis, following  the  reported  case.     And  in 
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Sharkey  r.  Portland  Gas,  etc.  Co.  74  Ore. 
327,  144  Pac.  1152,  rehearing  denied  74 
Ore.  333,  145  Pac.  660,  it  was  held  that 
the  es)cape  of  gas  from  a  gaa  main  was  some 
evidence  of  negligence  on  the  part  of  the  gas 
company  on  the  principle  of  res  ipsa  loquitur. 

However,  in  Union  Inv.  Co.  v.  San  Fran- 
cisco Gas,  etc.  Co.  168  Cal.  58,  141  Pac.  807, 
it  was  held  that  evidence  of  insecure  fastening 
of  gaa  pipes  in  a  newly  erected  building 
which  had  been  burned,  did  not  create  a  pre- 
sumption that  this  was  the  cause  of  the  fire, 
and  that  the  gas  company  was  responsible. 
The  court  said:  "It  will  thus  be  seen  that 
there  was  an  utter  failure  to  establish  a 
causal  connection  between  the  only  facts 
that  may  be  taken  as  proved, — ^namely,  the  in- 
»ecure  fastening  of  the  pipe  and  the  burning 
of  the  building.  All  the  rest  of  plaintiff's 
case  rested  on  inference  piled  upon  Inference. 
The  building  may  have  been  set  on  fire  by  an 
incendiary,  or  a  lighted  cigarette  dropped  by 
a  workman  may  have  ignited  debris  which 
Hmouldered  for  hours  before  bursting  into 
flame.  These  theories  are  pure  conjectures, 
vet  they  are  no  more  unsubstantial  than  the 
attempted  proof  that  the  defendant's  negli- 
gence was  the  approximate  cause  of  the  fire. 
The  fact  that  the  pipe  was  insecurely  fastened, 
coupled  with  the  other  facts  that  it  was  found 
broken  after  the  fire  and  that  gas  was  burning 
in  the  building  during  the  conflagration,  does 
not  establish  plaintiff's  case." 

In  Woodburn  v.  Union  Light,  etc.  Co.  164 
Ky.  29,  174  8.  W.  730,  it  was  held  that  the 
mere  fact  of  a  gas  explosion  does  not  raise  a 
presumption  of  negligence  on  the  part  of  the 
gas  company,  and  it  appearing  in  that  case 
that  a  leak  was  not  discovered  in  the  gas 
meter  installed  by  the  gas  company  until 
two  weeks  after  the  accident,  the  evidence 
was  considered  insufficient  to  go  to  the  jury 
on  the  question  of  the  gas  company's  negli- 
gence. But  in  Taylor  v.  St.  Joseph  Gas  Co. 
185  Mo.  App.  637,639,  172  S.  W.  624,  it  waa 
said:  '*The  St.  Louis  Court  of  Appeals  de- 
cided that  in  an  action  against  a  gas  company 
for  damages  caused  by  the  defendant's  negli- 
penee  permitting  the  escape  of  gas  a  prima 
facie  case  is  made  out  by  showing  the  break 
or  leak  in  the  main  and  the  consequent 
escape  of  the  gas,  which  caused  the  injury." 
And  in  Chew  v.  Commercial  Gas  Co.  87  N.  J. 
L.  679,  94  Atl.  578,  evidence  that  the  defend- 
ant gas  company  had  not  properly  laid  its 
pipes  and  that  the  gas  began  to  escape  from 


them,  almost  as  soon  as  it  was  turned  under 
pressure  into  the  pipes,  and  evidence  that 
during  the  next  spring  after  the  pipes  were 
laid  near  the  roots  of  the  plaintiff's  shade 
trees,  the  leaves  of  the  trees  turned  yellow 
and  died,  together  with  expert  testimony  by 
a  forestry  engineer  to  the  fact  that  the 
poisoning  of  the  trees  was  due  to  illuminating 
gas,  was  considered  sufficient  to  go  to  the 
jury.  In  H.  Wales  Lines  Co.  v.  Hartford 
City  Gas  Light  Co.  89  Conn.  117,  93  AtL  129, 
the  plaintiff,  in  an  action  to  recover  damages 
for  injuries  to  a  pumping  station,  showed 
that  the  defendant  gas  company  negligently 
allowed  illuminating  gas  to  escape  into  a  pub- 
lic sewer  which  connected  with  the  pumping 
station  and  further  showed  by  an  expert  that 
the  cause  of  the  accident  was  the  explosion  of 
illuminating  gas,  the  court  held  that  the 
evidence  was  sufficient  to  go  to  the  jury  on 
the  question  of  the  gas  company's  liability. 

^Particular  Injuries, 

Where  the  evidence  is  sufficient  to  show 
negligence  on  the  part  of  a  gaa  company  re- 
sulting in  an  explosion  of  gas  and  causing 
personal  injuries,  the  gas  company  will  be 
held  liable.  Thus  in  Murphy  v.  Ludowici  Gas, 
etc.  Co.  96  Kan.  321,  150  Pac.  681,  wherein 
it  appeared  that  the  plaintiff  was  injured  by 
reason  of  an  explosion  caused  by  the  driving 
of  a  threshing  machine  over  a  defectively 
laid  gas  pipe,  it  was  held  that  the  gas  com- 
pany was  liable.  To  substantially  the  same 
effect  see  McWilliams  v.  Kentucky  Heating 
Co.  166  Ky.  26,  179  S.  W.  24,  L.R.A.1916A 
1224.  And  in  Willard  v.  Valley  Gas,  etc.  Co. 
171  Cal.  9,  151  Pac.  286,  wherein  it  appeared 
that  certain  property  was  destroyed  by  rea- 
son of  a  gas  explosion  attributed  to  the  fault 
of  the  gas  company,  recovery  for  the  damages 
was  allowed. 

Where  injury  is  done  to  trees,  grass,  shrub- 
bery, or  plants  from  the  pipes  of  a  gas  com- 
pany due  to  the  use  of  defective  material  in 
the  pipes,  or  because  of  the  imperfect  manner 
in  which  they  are  laid  or  because  of  failure 
to  repair  breaks  whether  oaused  by  the  fault 
of  the  company  or  another,  the  injured  prop- 
erty owner  has  a  right  to  recover  for  the  dam- 
ages sustained.  Chew  v.  Commercial  Gas  Co. 
87  N.  J.  L.  679,  94  Atl.  578.  To  the  same 
effect  see  Grimes  v.  Minneapolis  Gaslight  Co. 
(Minn.)  158  N.  W.  623;  Guillaume  v.  Wis- 
consin-Minnesota Light,  etc.  Co.  161  Wis.  636, 
166  N.  W.  143. 
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V. 

BLOM QUIST  ET  AI.. 


Idaho  Supreme  Court — June  27,  1914. 


20  Idaho  222;  141  roe.  1083. 


Statutes  —  Time   of   Taking   Effeot  — 
Pnblio  Utilities  Aet. 

The  act  known  as  the  "Public  Utilities  Act" 
was  passed  at  the  twelfth  session  of  the 
Idaho  legislature,  which  session  was  ad- 
journed on  the  8th  day  of  March,  1913,  and 
said  act  was  approved  by  the  governor  on 
March  13,  1913,  and  went  into  effect  sixty 
days  after  the  adjournment  of  said  session  of 
the  legislature,  to  wit,  on  the  8th  day  of  May, 
1913.  Session  Laws  1913,  p.  247.  Said  act 
provided  for  the  organization  of  a  public 
utilities  commission,  and  defined  its  powers 
and  duties,  and  also  the  rights,  remedies, 
powers,  and  duties  of  public  utilities,  their 
officers,  agents,  and  employees,  and  the  rights 
and  remedies  of  patrons  of  public  utilities. 

Same. 

Under  the  provisions  of  section  10,  art.  4, 
of  the  constitution,  every  bill  passed  by  the 
legislature  becomes  a  law  upon  the  approval 
and  signing  of  the  same  by  the  governor. 
OoBstittttioiial  Law  —  Control  of  Piib- 

Uo  Utilities. 

All  property  devoted  to  public  use  is  held 
subject  to  the  power  of  the  state  to  regulate 
or  control  its  use  in  order  to  secure  the  gen- 
eral safety,  health,  and  public  welfare  of  the 
people,  and  when  a  corporation  is  clothed  with 
rights,  powers,  and  franchises  to  serve  the 
public,  it  becomes  in  law  subject  to  govern- 
mental regulation  and  control. 

[See  6  R.  C.  L.  tit.  Constitutian€d  Low,  p. 
224.] 
Power  of  Itegislatnre  Ctonerally. 

The  legislature  has  plenary  power  in  all 
matters  of  legislation,  except  as  limited  by 
the  constitution. 

ResvlAtioii  of  Piililie  Utilities. 

There  is  nothing  in  the  constitution  that 
prohibits  the  legislature  from  enacting  laws 
to  regulate  and  control  public  utility  corpora- 
tions. 

Same. 

The  police  power  of  the  state  is  sufficiently 
broad  and  comprehensive  to  enable  the  legis- 
lature to  regulate  by  law  public  utilities,  in 
order  to  promote  the  health,  comfort,  safety, 
and  welfare  of  the  people,  and  thus  regulate 
the  manner  in  which  public  utility  corpora- 
tions shall  construct  their  systems  and  carry 
on  their  business  within  the  state. 


Heeessity  for  Ezteneioii  of  Pulilie 
Utility  —  Power  of  Pnblio  Servioe 
Oontmissioii. 

Under  the  state's  police  power,  the  legis- 
lature has  authority  to  authorize  said  utilities 
commission  to  determine  whether  a  duplica- 
tion of  an  electrical  plant  is  required  in  a 
town  or  city  for  the  convenience  and  necessity 
of  the  inhabitants. 

[See  note  at  end  of  this  case.] 

Power  to  Fix  Rates. 

Under  the  provisions  of  said  act,  the  com- 
mission has  power  absolutely  to  fix  the  rates, 
and  it  is  unlawful  for  the  utility  to  charge 
more  or  less  than  the  rates  so  fixed. 

[See  14  Ann.  Cas.  614.] 

Restrietins  Competition  lietween  Pnb- 
lio Service  Conipanies. 

Formerly  competition  was  supposed  to  be 
the  proper  means  of  protecting  the  public 
and  promoting  the  general  welfare  in  respect 
to  service  of  public  utility  corporations,  but 
experience  has  demonstrated  that  public  con- 
venience and  public  needs  do  not  require  the 
construction  and  maintenance  of  numerous  in- 
strumentalities in  the  same  locality,  but 
rather  the  construction  and  maintenance  only 
of  those  necessary  to  meet  the  public  necessi- 
ties, when  such  utilities  are  properly  regulat- 
ed by  law. 

Sanie. 

Said  public  utilities  act  provides  that  com- 
petition between  public  utility  corporations 
of  the  classes  specified  shall  be  allowed  only 
where  public  convenience  and  necessity  de- 
mand or  require  it. 

Same. 

Section  18,  art.  11,  of  the  state  constitution, 
prohibits  combinations  for  the  purpose  of  fix- 
mg  prices  or  regulating  production,  and  re- 
quires the  legislature  to  pass  appropriate  lawH 
to  enforce  the  provisions  of  that  section,  and 
said  public  utilities  act  is  justified  by  the 
provisions  of  said  section,  since  its  ultimate 
effect  will  be  to  prevent  unreasonable  rate*' 
and  combinations  by  public  utilities. 

Saate. 

Unregulated  competition  is  the  tool  of  un- 
regulated monopoly. 


Under  the  provisions  of  said  act,  unregu- 
lated competition  is  not  needed  to  protect  the 
public  against  unreasonable  rates  or  unsatis- 
factory service;  and  there  can  now  be  no 
justification  for  unregulated  competition  or  a 
duplication  of  utility  plants  under  the  pre- 
tense of  preventing  monopoly. 

Heeessity  of  Recnlatioiu 

Experience  and  history  clearly  show  that 

fmblic  utility  corporations  cannot  be  safely 
ntrusted  to  properly  serve  the  public  until 
they  are  regulated  and  placed  under  public 
control, 

Ezteasion  of  Pnblie  Utility  —  Power  of 
Pnblie   Serriee  Oontmission. 

The  legislature  has  ample  power  to  give 
the  public  utilities  commission  authority  to 
refuse  to  give  a  certificate  of  convenience  and 
necessity  to  a  public  utility,  where  it  seeks  to 


IDAHO  POWER,  ETC.  CO.  ▼.  BLOMQUIST. 

26  Idaho  tiZ, 


283 


duplicate  a  plant  or  eystem  that  is  amply 
sufficient  to  serve  properly  the  inhabitants  of 
A  community. 

[See  note  at  end  of  this  cajse.] 

Ynblle  Serrioe  Oomatissioiia  •*  Delega- 
ti*B  of  LegislatiTe  Powers, 

The  legislature  may  not  delegate  its  pure- 
ly legislative  power  to  a  commission;  but, 
having  laid  down  by  law  the  general  rules  of 
action  under  which  a  commission  may  proceed, 
it  may  require  of  that  commission  the  appli- 
cation of  such  rules  to  particular  situations 
and  conditions,  and  authorize  an  investigation 
of  facts  by  the  commission,  with  a  view  to 
making  orders  in  a  particular  matter  within 
the  rules  laid  down  by  such  law. 

Hegulatioii  of  Pulilio  Utilitiea. 

Power  to  regulate  public  utilities  presup- 
poses  an  intelligent  regulation,  and  necessari- 
ly carries  with  it  the  power  to  employ  the 
means  necessary  and  proper  for  such  intelli- 
gent regulation. 


Under  the  law,  the  standard  by  which  rates, 
service,  etc.,  must  be  fixed  clearly  contem- 
plates reasonable  rates,  service,  etc.,  which  is 
a  legislative  matter,  aiid  cannot  be  delegated; 
but  the  authority  to  determine  what  is  a 
reasonable  rate  is  purely  administrative,  and 
can  be  delegated  and  was  delegated  to  the 
commission  in  our  public  utilities  act  (Laws 
1913,  c.  61),  and  the  several  acts  authorized 
to  be  performed  by  the  commission  may  be 
reviewed  by  this  court  on  a  writ  of  certiorari 
or  review,  as  provided  by  section  63a  of  said 
act,  and  under  the  provisions  of  that  section 
all  orders  made  by  the  commission  may  be  re- 
Tiewed  by  this  court,  and  this  court  has  the 
authority  to  determine  whether  such  orders 
are  unlawful. 

Same. 

The  contract  right  given  to  a  public  ntility 
corporation  by  ordinance  of  a  city  does  not 
come  within  the  contract  clause  of  the  Con- 
stitution of  the  United  States,  in  that  it  can 
in  no  manner  be  affected  by  the  police  power 
of  the  state;  and  when  a  corporation  acquires 
a  franchise  for  the  purpose  of  carrying  on  a 
corporate  business  within  a  city,  it  is  accepted 
subject  to  the  police  power. 

Certlfloate  of  Necessity  —  Bxtension  of 
Electrical  Plant. 

It  is  provided  by  section  48a  of  said  act 
that  no  electrical  corporation  shall  "hence- 
forth" begin  the  construction  of  an  electrical 
plant,  etc.,  without  having  first  obtained  a 
certificate  of  convenience  and  necessity  from 
the  commission;  and  a  public  utility  corpora- 
tion cannot  slip  in  between  the  passage  and 
approval  of  such  act  and  its  going  into  effect 
and  procure  an  ordinance  that  would  deprive 
the  state  of  its  right  to  regulate  it  in  its 
operations  under  the  police  power  of  the  state, 
especially  where  such  corporation  had  not 
begun  actual  construction  work,  and  was  not 
prosecuting  such  work  in  good  faith  and  un- 
interruptedly and  with  reasonable  diligence 
in  proportion  to  the  magnitude  of  the  under- 
taking, as  provided  by  section  48b  of  said  act; 
for  under  the  facts  of  this  case  the  plaintiffs 


had  not  begun  actual  construction  work  on 
their  system  on  either  of  said  cities. 

Same. 

The  last  proviso  of  section  48a  provides 
that  power  companies  may,  without  such  cer- 
tificate, increase  the  capacity  of  existing 
plants,  or  develop  new  generating  plants 
and  market  the  product  thereof.  That 
proviso  must  not  be  so  construed  as  to  nullify 
the  clear  object  and  purpose  of  said  act.  If 
construed  to  give  such  corporations  the  power 
to  establish  new  plants  and  lines  and  enter 
into  new  fields  for  the  sale  of  their  products, 
then  the  main  object  and  purpose  of  said  act 
would.be  nullified  and  defeated;  and  if  that 
proviso  be  construed  in  that  way,  it  must  be 
held  as  nugatory,  and  be  disregarded. 

Same* 

It  was  not  the  intention  of  the  legislature, 
under  the  provisions  of  section  48b,  to  permit 
such  corporations  to  extend  their  lines  into 
territory  already  occupied  by  a  similar  utility 
corporation,  without  first  securing  a  certifi- 
cate of  convenience  and  necessity  from  said 
commission. 

Same. 

Held,  that  the  power  of  regulation  as  pro- 
vided by  said  act  is  not  required  to  be  specifi- 
cally conferred  by  the  provisions  of  the  state 
constitution,  and  that  there  is  no  inhibition 
in  the  constitution  upon  the  legislature  pro- 
hibiting, the  enactment  of  such  a  law. 

(Syllabus  by  court.)   . 

Two  original  applications  for  writs  of  re- 
view to  determine  validity  of  order  of  public 
utilities  commission.  Idaho  Power  and 
Light  Company  and  Beaver  River  Power 
Company,  plaintiffs,  respectively,  and  J.  A. 
Blomquist  et  al.,  defendants  in  each  case. 
The  facts  are  stated  in  the  opinion.     Obdeb 

AFFIKMED. 

t 

Hawley,  Puckett  d  Hawley  and  H,  R. 
Waldo  for  plaintiffs.  . 

J.  H.  Peterson,  «/".  J,  Ouheen  and  E,  Q. 
Davis  for  defendants; 

S,  H,  Haya  for  Great  Shoshone  and  Twin 
Falls  Water  Power  Company. 

Richards  d  Haga,  McKeen  F,  Morrow  and 
T.  C,  Cofflii^  amid  curiae, 

[232]  Sullivan,  J. — On  this  hearing  two 
separate  and  distinct  applications  for  writs 
of  review  under  sec.  63a  of  the  act  known  as 
the  public  utilities  act  (Laws  1913,  p.  247 )j 
are  involved.  One  case  is  entitled  the  Idaho 
Power  &  Light  Co.  a  Corporation  v.  J.  A. 
Blomquist,  A.  P.  Hamstedt  and  D.  VV. 
Standrod,  as  the  Public  Utilities  Commission 
of  the  State  of  Idaho  (which  is  known  as  the 
Twin  Falls  case) ;  and  the  other  is  entitled. 
The  Beaver  River  Power  Co,  a  Corporation 
V.  J.  A.  Blomquist,  A;  P.  Ramstedt  and  D.  W. 
Standrod,  as  the  Public  Utilities  Commission 
of  the  State  of  Idaho  (known  as  the  Pocatello 
case). 
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In  the  application  in  each  case  for  a  writ 
of  review,  the  plaintiff  complains  of  the 
order  made  by  the  public  utilities  commission 
requiring  the  plaintiff  to  refrain  from  con- 
structing its  proposed  plants  in  either  the 
city  of  Twin  Falls  or  Pocatello,  for  the  pur- 
pose of  furnishing  such  cities  and  inhabitants 
with  electrical  energy,  on  the  ground  that 
such  cotnpany  has  not  obtained  a  certificate 
of  public  convenience  and  necessity  requiring 
such  service,  in  compliance  with  sees.  48a, 
48b  and  48c  of  said  act. 

It  is  provided  by  sec.  63a  that  the  appli- 
cant may  apply  to  this  court  for  a  writ  of 
review  for  the  purpose  of  having  the  lawful- 
ness of  any  order  of  the  utilities  com- 
mission inquired  into  and  determined,  and 
that  such  review  shall  not  extend  further 
than  to  determine  whether  the  commission 
has  regularly  pursued  its  authority,  includ- 
ing a  determination  of  whether  the  order  or 
decision  under  review  violates  any  right 
[233]  of  the  petitioner  under  the  constitution 
of  the  United  States  or  of  the  state  of  Idaho, 
and  whether  the  evidence  is  sufficient  to  sus- 
tain the  findings  and  conclusions  of  the  com- 
mission. 

A  complaint  was  filed  with  the  public 
utilities  commission  on  the  22d  day  of  No- 
vember, 1913,  by  the  Great  Shoshone  &  Twin 
Falls  Water  Power  Co.,  a  public  utility  corpo- 
ration, which  was  then  supplying  the  city  of 
Twin  Falls  with  electrical  energy,  and  by  J. 
H.  Seaver,  a  resident  and  citizen  of  the  said 
city  of  Twin  Falls;  in  which  complaint  was 
set  up  by  the  Idaho  Power  &  Light  Co.,  the 
plaintiff  herein,  and  its  predecessors  in  in- 
terest, had  not  procured  the  certificate  of 
necessity  and  conveinence  required  to  be  pro- 
cured by  the  provisions  of  said  act  before  any 
public  utility  is  permitted  or  authorized 
to  construct  power  lines  into  a  territory 
already  served  by  some  public  utility  of  like 
character. 

After  various  proceedings  were  had  in  said 
matter,  an  answer  was  filed  with  the  public 
utilities  commission  and  the  decision  of  the 
commission  was  rendered  on  the  ISth  of 
February,  1914,  to  the  efl'ect  that  it 
was  necessary,  under  the  provisions  of 
said  act,  for  the  plaintiff  to  secure  a  certifi- 
cate of  convenience  and  necessitv  before  con- 
structing  its  lines'  and  works  in  the  city  of 
Twin  Falls.  A  rehearing  was  applied  for 
and  denied  and  the  matter  now  comes  before 
this  court  for  hearing  on  a  writ  of  review. 

The  point  in  issue  in  this  proceeding  is  as 
to  the  constitutionality  of  said  act,  and  if 
constitutional,  whether  or  not  the  Idaho 
Power  &  Light  Company,  the  plaintiff,  must 
obtain  a  certificate  of  convenience  and  neces- 
sity before  constructing  its  lines  into  the  said 
cities.  It  is  admitted  that  said  public  utili- 
ties act  was  approved  by  the  governor  and 


went  into  effect  on  the  8th  day  of  May,  1913, 
if  constitutional.  The  facts  are  stipulated  in 
these  cases,  and  it  appears  therefrom  that 
the  Great  Shoshone  &  Twin  Fails  Water 
Power  Company  has  for  more  than  three 
years  last  past  been  supplying  the  city  of 
Twin  Falls  and  its  inhabitants  with  elec- 
tricity for  light  and  power  purposes;  that  on 
April  29,  1913,  the  city  council  of  Twin  Falls 
passed  ordinance  No.  134,  granting  to  the 
Beaver  River  Power  Company,  the  predeces- 
sor of  the  [234]  plaintiff,  the  right,  au- 
thority, privil^e  and  franchise  to  distribute 
electricity  and  electrical  current  for  the  pur- 
pose of  furnishing  the  same  for  light,  heat, 
power  and  all  other  purposes,  to  the  city  of 
Twin  Falls  and  to  tiie  inhabitants  thereof, 
and  granting  it  the  right  to  use  the  streets 
and  alleys,  etc.,  of  said  city  for  said  purpose. 
By  section  7  of  said  ordinance,  certain 
rates  were  provided.  Said  ordinance  further 
provides  that  the  franchise  and  rights  grant- 
ed thereunder  are  voluntarily  transferable 
only  by  ordinance  duly  and  regularly 
passed.  Section  12  of  said  ordinance  pro- 
vides that  the  Beaver  River  Company  or 
its  successors,  or  assigns  shall  file  with 
the  city  of  Twin  Falls  a  good  and  suf- 
ficient bond  in  the  sum  of  $2,500,  con- 
ditioned upon  its  compliance  with  the  pro- 
visions of  section  11  of  said  ordinance,  and 
Boction  14  provides  that  said  corporation  or 
its  assigns  shall  within  sixty  days  from  the 
passage  of  said  ordinance  file  an  uncondition- 
al acceptance  thereof  in  writing  with  the 
clerk  of  said  city,  and  that  "any  rights  and 
privileges  granted  shall  be  null  and  void 
unless  such  acceptance  is  so  filed."  On  the 
28th  of  June,  1913,  nearly  two  months  after 
said  public  utilities  act  went  into  effect,  the 
Beaver  River  Company  filed  an  acceptance  of 
said  ordinance,  and  on  October  3,  1913,  a 
bond  in  the  sum  of  $2,500  was  filed  with  the 
city  clerk. 

On  the  6th  of  October,  1913,  ordinance  No. 
141  was  passed  by  the  city  council  of  said 
city,  authorizing  the  Beaver  River  Power 
Company  to  transfer  to  the  Idaho  Power  & 
Light  Company  all  of  its  rights,  privileges 
and  franchises  granted  under  the  provisions 
of  said  ordinance  No.  134. 

Up  to  that  time  nothing  whatever  had 
been  done  by  the  Beaver  River  Power  Com- 
pany under  ordinance  No.  134  toward  con- 
structing its  plant  or  lines  within  the  corpo- 
rate limits  of  said  city.  In  the  month  of 
October,  1913,  the  plaintiff  commenced  the 
construction  of  a  distribution  system  within 
the  corporate  limits  of  said  city.  Such  con- 
struction work  was  not  commenced  until 
after  the  Beaver  River  Company  had  trans- 
ferred its  rights  and  interests  thereunder  in 
October,  1913,  to  the  Idaho  Light  &  Power 
Company.      The  proceedings     [235]     in    the 
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Ti¥in  Falls  case  were  begun  before  said  com- 
mission, as  above  stated,  in  November,  1913. 

It  appears  from  the  record  that  the  Beaver 
River  Company  had  commenced  the  construc- 
tion of  a  power  plant  on  the  Malad  river  in 
Lincoln  county,  about  thirty  miles  distant 
from  the  city  of  Twin  Falls,  and  that  at  the 
time  said  act  went  into  effect  had  done  noth- 
ing toward  extending  iti  lines  from  its  said 
plant  to  the  city  of  Twin  Falls.  It  thus  ap- 
pears that  sometime  after  the  passage  of  said 
public  utilities  act,  and  only  a  few  days  be- 
fore it  went  into  effect,  the  Beaver  River 
Company  procured  from  the  city  of  Twin 
Falls  the  passage  of  said  ordinance  granting 
it  the  right  to  supply  electricity  to  the  in- 
habitants of  said  city,  and,  as  above  stated^ 
said  ordinance  provided  that  it  was  void  un- 
less a  written  acceptance  was  filed  within 
sixty  days  after  its  passage.  Said  acceptance 
and  bond  were  not  filed  until  after  said  act 
went  into  effect.  Thus  at  the  time  the  law 
went  into  effect,  said  ordinance  was  an  un- 
accepted  offer  to  the  Beaver  River  Company, 
and  it  was  within  the  power  of  that  company 
to  accept  or  refuse  it  for  some  time  after  said 
law  went  into  effect.  It  certainly  was  not  a 
franchise  contract  until  said  written  accept- 
ance was  made. 

In  the  Pocatello  case  the  following  facts, 
among  others,  are  stipulated:  That  the  city 
of  Pocatello  passed  ordinance  No.  281  on  May 
5,  1913,  granting  said  Beaver  River  Power 
Company  the  right  to  construct  its  plant  and 
lines  within  the  corporate  limits  of  said  city; 
that  prior  to  the  passage  of  said  ordinance  the 
Beaver  River  Company  expended  considerable 
money  investigating  the  electrical  market  of 
Pocatello  and  in  securing  the  passage  of  said 
ordinance,  and  also  paid  for  the  publication  of 
said  ordinance ;  that  after  making  certain  in- 
vestigations in  regard  to  the  feasibility  of 
establishing  a  plant  in  said  city  and  in  about 
the  month  of  August,  1913,  a  contract  was 
entered  into  by  the  Beaver  River  Company 
for  a  500  horse-power  Diesel  engine,  to  cost 
approximately  $25,000,  to  be  used  solely  for 
the  purpose  of  generating  electrical  energy 
for  said  city,  and  work  on  the  distribution 
system  within  the  corporate  limits  of  said 
city  was  begun  in  the  [236}  month  of  Novem- 
ber, 1913,  and  has  been  continued  diligently 
and  uninterruptedly,  and  about  $2,500  has 
been  expended  in  an  underground  and  over*- 
head  distribution  system;  that  the  power 
system  contemplated  to  be  used  in  said  city 
calls  for  the  instalation  of  four  engines  of 
similar  design  to  the  one  purchased;  that 
prior  to  November,  1913,  no  work  of  any 
character  under  said  franchise  had  been  done 
within  the  city  limits  of  Pocatello,  and  that 
said  Diesel  engine  was  constructed  outside 
of  the  city  of  Pocatello.  It  was  not  the  in- 
tention of  plaintiff  to  supply  the  inhabitants 


of  Pocatello  with  electrical  energy  from  its 
Malad  plant,  but  to  erect  a  new  plant  in  said 
city  and  use  Diesel  engines  in  manufacturing 
electrical  energy. 

ITie  proceedings  in  the  Pocatello  case  were 
brought  before  the  public  utilities  commis- 
sion by  the  Southern  Idaho  Water  Power 
Company,  a  corporation,  which  company  had 
been  supplying  the  city  of  Pocatello  and  iU 
inhabitants  with  electric  power  long  prior  to 
the  passage  of  said  ordinance  No.  281. 

The  proceedings  were  brought  in  each  case 
to  have  the  commission  determine  whether 
the  convenience  and  necessity  of  the  inhabit- 
ants of  said  cities  required  the  construction 
and  instalation  of  another  electrical  plant  or 
system,  or  whether  under  the  provisions  of 
sec.  48a  of  said  publie  utility  act  the  plaintiff 
company  had  the  right,  without  such  certift- 
eate,  to  proceeed  as  it  did  in  attempting  to 
furnish  said  cities  with  electrical  power. 

On  the  facts  stipulated,  it  is  claimed  by 
the  plaintiff  corporation  that  it  is  authorisced 
by  law  to  construct  and  operate  its  electrical 
power  system  without  securing  any  certifi- 
cate of  public  convenience  and  necessity  from 
the  public  utilities  commission,  for  the  fol- 
lowing reasons: 

(1)  Because  plaintiffs'  right  under  the 
franchises  granted  by  said  ordinances  (which 
ordinances  were  passed  prior  to  the  date  when 
the  public  utilities  law  became  effective) 
became  contract  rights  within  the  protection 
of  the  constitutional  provision. 

(2)  Because  the  plaintiffs  come  within  the 
terms  of  the  proviso  of  sec.  48a  of  said  act, 
which  declares  '*that  power  companies  may, 
without  such  certificate,  increase  the  ca- 
pacity [237]  of  existing  generating  plants  or 
develop  new  generating  plants  and  market 
the  products  thereof." 

(3)  Because  the  plaintiffs  come  within  the 
terms  of  the  proviso  of  sec.  48b  of  said  act 
which  declares  that  ^'this  section  shall  not  be 
construed  to  .  .  .  impair  any  vested 
right  in  any  franchise  or  permit  heretofore 
granted." 

(4)  Because  '  plaintiffs  come  within  the 
proviso  in  sec.  48b  of  said  act  which  declares, 
'That  when  the  commission  shall  find,  after 
hearing  that  a  public  utility  has  heretofore 
begun  actual  construction  work  and  is  prose- 
cuting such  work  in  good  faith,  uninter- 
ruptedly and  with  reasonable  diligence  in 
proportion  to  the  magnitude  of  the  under- 
taking, under  any  franchise  or  permit  hereto- 
fore granted  but  not  heretofore  actually 
exercised,  such  public  utility  may  proceed  to 
the  completion  of  such  work  and  may,  after 
such  completion  exercise  such  right  or 
privilege." 

It  will  be  observed  that  plaintiffs'  real 
contention  is  ba«ed  upon  the  proposition  that 
they    had    procured  franchises  from  each  of 
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said  cities  subsequent  to  the  passage  by  the 
legislature  of  said  public  utilities  act  and 
shortly  prior  to  its  going  into  effect,  and 
therefore  under  said  ordinances  they  had  se* 
cured  vested  rights  under  and  by  which  they 
were  authorized  to  construct  their  lines  into 
said  cities  and  furnish  the  inhabitants  elec- 
trical power. 

In  order  to  determine  the  questions  pre- 
sented in  this  case,  it  will  require  a  review 
and  construction  of  many  of  the  provisions 
of  said  public  utilities  act  and  application  of 
some  provsions  of  the  constitution  thereto. 

Said  act  is<  a  very  comprehensive  one  and 
was  pajssed  at  the  twelfth  session  of  the  legis- 
lature and  was  Approved  by  the  governor  on 
the  13th  of  March,  1913.  It  contained  no 
emergency  clause,  and  under  the  provisions  of 
sec.  22,  art.  3,  of  the  constitution  did  not  take 
effect  until  sixty  days  after  the  end  of  the 
session  at  which  it  was  passed,  which  session 
adjourned  on  the  8th  day  of  March,  1913; 
hence  the  act  did  not  take  effect  until  the  8th 
day  of  May,  1913.  By  the  provisions  of  sec. 
10  of  art.  4  of  the  constitution,  every  bill 
passed  by  the  legislature  shall  before  it  be- 
comes a  law  be  [238]  presented  to  the  govern- 
or, and  "If  he  approve,  he  shall  sign  it  and 
thereupon  it  shall  become  a  laio.**  Under 
that  provision  of  the  constitution,  said  act 
became  a  law  on  the  13th  day  of  March,  1913, 
but  did  not  go  into  effect  until  the  8th  day 
of  May. 

Many  of  the  states  of  this  Union  have 
passed  similar  public  utility  laws,  a  com- 
pilation of  which  may  be  foimd  in  the  pub- 
lication known  as  "Commission  Regulation 
of  Public  Utilities,"  published  by  the  Nation- 
al Civic  Federation  (1913),  and  the  pro- 
visions in  such  laws  regarding  "Certificates 
of  Convenience  and  Necessity'*  may  be  found 
at  page  800  et  seq.  of  that  work. 

In  Arizona  a  public  utility  must  first  ob- 
tain a  certificate  before  beginning  the  con- 
struction of  its  works.  (Laws  1912,  chap. 
90,  sec.  60.)  The  California  law  is  to  the 
same  effect.  (Laws  1911,  chap.  14,  sec.  50.) 
Much  of  our  public  utilities  law  was  copied 
from  the  California  act.  In  Connecticut  no 
steam  railway  or  interurban  road  shall  be 
parallel  to  any  other  unless  it  appears  that 
public  convenience  and  necessity  require  it. 
Application  in  that  state  must  be  made  to 
the  superior  court  or  judge  for  a  certificate. 
(Laws  1902,  sec.  3846.)  In  Kansas  no  pub- 
lic utility  can  transact  business  until  it  has 
obtained  a  certificate  that  public  convenience 
would  be  promoted  by  the  transaction  of  such 
utility  business.  (Laws  1911,  chap.  238,  sec. 
31.)  In  Maine  the  directors  of  a  railroad 
must  present  to  the  commission  a  petition, 
and  if  after  a  hearing  it  appears  that  the 
public  convenience  requires  the  construction 
of  the  road,  a  certificate  must  be  granted. 
(Rev.  Stats.  1903,  chap.  61,  sec.  3.)    In  Mary- 


land the  public  utilities  act  provides  that  no 
common  carrier  shall  begin  construction 
without  a  certificate,  and  no  gas  or  electrical 
corporation  shall  begin  construction  or  exer- 
cise any  right  or  privilege  without  first  hav- 
ing obtained  the  permission  and  approval  of 
the  commission.  (Laws  1910,  chap.  180,  sees. 
26,  33. )  In  Michigan  it  is  necessary  for  a  tele- 
phone company  to  apply  to  the  railroad  com- 
mission for  a  certificate.  (Laws  1911,  chap. 
138,  sec.  7.)  In  New  Hampshire  no  public 
utility  shall  commence  business  without  first 
having  obtained  [239]  the  permission  and  ap- 
proval of  the  commission.  (Laws  1911,  chap. 
164,  sec.  13.)  In  New  York  no  gas  or  eleo- 
trical  corporation  shall  begin  construction  of 
a  plant  without  the  approval  of  the  commis- 
sion, and  no  such  corporation  shall  exercise 
any  right  or  privilege  under  any  franchise 
granted  without  having  first  obtained  the  con- 
sent of  the  commission.  (Laws  1910,  chap. 
480,  sec.  33.)  In  Ohio  no  telephone  company 
can  exercise  any  frajochise  in  a  place  where 
there  is  already  in  operation  a  telephone  com- 
pany, unless  such  company  first  secures  from 
the  commission^  after  public  hearing,  a  cer- 
tificate that  the  exercise  of  such  franchise  is 
proper  and  necessary  for  the  public  conven- 
ience. (Laws  1911,  No.  325,  sec.  64.)  In 
South  Dakota  no  railroad  hereafter,  construct- 
ed shall  parellel  another  line  within  eight 
miles  of  the  same  for  a  greater  distance  than 
ten  miles  in  every  100  miles,  and  permits  to 
build  railroads  must  be  obtained  from  the 
commission.  (Sess.  Laws  1907,  cha{>.  217, 
sees.  1  and  2.)  In  Wisconsin  the  law  pro- 
vides that  no  franchise  shall  be  granted  in 
any  municipality  where  there  is  in  operation 
a  public  utility  engaged  in  similar  service 
without  first  securing  from  the  commission 
a  declaration,  after  a  public  hearing,  that 
there  is  a  reasonable  necessity  therefor. 
(Laws  1909,  sec.  74,  p.  759.)  In  Illinois  it 
is  provided  that  no  public  utility  shall  begin 
the  construction  of  any  plant  until  it  shall 
have  obtained  from  the  commission  a  certifi- 
cate of  necessity.  (Laws  1913,  House  Bill 
No.  907,  sec.  56.)  In  Missouri  the  law  pro- 
vides that  no  common  carrier  shall  begin  the 
construction  of  any  railroad  or  any  exten- 
sion thereof  without  having  first  obtained 
from  the  commission  a  certification  that  the 
present  or  future  public  convenience  and  ne- 
cessity require  or  will  require  such  construc- 
tion. The  Missouri  law  contains  provisions 
similar  to  the  Idaho  law  in  regard  to  fran- 
chises theretofore  granted  but  not  theretofore 
actually  exercised.  (Laws  1913,  p.  557,  sec 
63.)  The  Colorado  law  provides  that  public 
utilities  shall  not  henceforth  begin  construc- 
tion without  first  having  obtained  from  the 
commission  a  certificate  that  the  future  pub- 
lic convenience  and  necessity  require  such 
construction,  and  it  also  contains  the  same 
provisions  as  the  [240]  Idaho  law  in  regard 
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to  franchises  not  heretofore  actually  exer- 
cised.  The  laws  of  Pennsylvania  provide  that 
a  certificate  of  public  convenience  must  first 
be  had  and  obtained  before  any  public  utility 
begins  to  exercise  any  right,  power,  franchise 
or  privilege  under  any  ordinance,  municipal 
contract  or  otherwise.  (Laws  1913,  p.  1374, 
art.  Ill,  sec.  2.) 

Thus  it  appears  that  public  utility  acts 
similar  to  the  Idaho  act  have  been  passed  by 
many  states  and  are  in  full  operation  therein. 
Massachusetts  was  the  first  state  to  adopt  a 
public  utility  act.  That  act  was  intended  as 
a  substitution  for  the  control  of  public  utili- 
ties by  competition.  Pond,  in  his  work  on 
Public  Utilities,  sec  610,  quotes  from  Weld  y. 
Board  of  Gas,  etc.  Com'rs,  197  Mass.  656, 
84  N.  £.  101,  as  follows: 

"In  the  first  place,  in  reference  to  this  de-. 
partment  of  public  service,  we  have  adopted, 
in  this  state,  legislative  regulation  and  con- 
trol as  our  reliance  against  the  evil  effects  of 
monopoly,  rather  than  competitive  action  be- 
tween two  or  more  corporations,  where  such 
competition  will  greatly  increase  the  aggre- 
gate cost  of  supplying  the  needs  of  the  public, 
and  perhaps  cause  other  serious  inconven- 
iences. .  .  .  The  state,  through  the  reg- 
ularly constituted  authorities,  has  taken  com- 
plete control  of  these  corporations  so  far  as 
is  necessary  to  prevent  the  abuses  of  monopo- 
ly. Our  statutes  are  founded  on  the  assump- 
tion that,  to  have  two  or  more  competing 
companies  running  lines  of  gas-pipe  and  con- 
duits for  electric  wires  through  the  same 
streets  would  often  greatly  increase  the  neces- 
sary cost  of  furnishing  light,  as  well  as  cause 
great  inconvenience  to  the  public  and  to  in- 
dividuals from  the  unnecessary  diggii^  up  of 
the  streets  from  time  to  time,  and  the  inter- 
ference with  pavements,  street  railway  tracks, 
waterpipes  and  other  structures.  ...  In 
reference  to  some  kinds  of  public  service,  and 
under  some  conditions,  it  is  thought  by  many 
that  regulation  by  the  state  is  better  than 
competition." 

The  courts  of  last  resort  of  several  of  the 
above-named  states  have  already  passed  upon 
the  public  utilities  acts  of  their  respective 
states  and  held  them  constitutional  and  valid. 
[241]  However,  the  public  utilities  act  is  at- 
tacked by  counsel  for  the  plaintiffs  on  three 
grounds:  (1)  That  the  legislature  had  no 
power  to  grant  to  the  public  utilities  com- 
mission power. to  restrict  competition;  (2) 
That  legislative  authority  is  delegated  to  said 
commission  in  an  unconstituttional  manner; 
(3)  That  said  commission  is  a  judicial  body 
established  in  contravention  of  sec.  2,  art. 
5,  of  the  Idaho  constitution. 

First,  has  the  legislature  power  to  restrict 
competition  of  public  utilities  through  the 
public   utilities   commission? 

The  doctrine  that  private  property  devoted 
to  public  use  is  subject  to  public  regulation 


is  too  well  settled  to  require  the  citation  of 
many  authorities.  We  have  not  only  a  long 
line  of  decisions  by  the  supreme  court  of  the 
United  States,  commencing  as  early,  at  least, 
as  the  decision  of  Munn  v.  Illinois,  94  U.  S. 
113,  24  U.  S.  (L.  ed.)  77,  but  a  long  line  of 
state  decisions,  and  the  law  is  well  settled 
that  all  property  is  held  subject  to  the  power 
of  the  state  to  regulate  or  control  its  use  in 
order  to  secure  the  general  safety,  health  and 
the  public  welfare  of  the  people,  and  that 
when  a  corporation  is  clothed  with  the  rights, 
powers  and  franchises  to  serve  the  public,  it 
becomes  in  law  subject  to  governmental  regu- 
lation and  supervision. 

The  constitution  of  the  state  of  Idaho  is  a 
limitation  upon  the  legislative  power  in  aU 
matters  of  legislation,  and  is  not  a  grant  of 
power.  The  legislature  has  plenary  power  in 
all  matters  of  legislation  except  as  limited  by 
the  constitution.  There  is  nothing  in  the  con- 
stitution that  prohibits  the  legislature  from 
enacting  laws  prohibiting  competition  between 
public  utility  corporations,  and  the  legislature 
of  this  state  no  doubt  concluded  that  a  business 
like  that  of  transmitting  electricity  through 
the  streets  of  the  city  and  furnishing  light  and 
power  to  the  people  must  be  transacted  by  a 
regulated  monopoly,  and  that  free  competi- 
tion between  as  many  companies  or  as  many 
persons  as  might  desire  to  put  up  wires  in 
the  streets  is  impracticable  and  not  for  the 
best  interests  of  the  people.  The  police  power 
in  regard  thereto  is  sutliciently  broad  and  com- 
prehensive to  enable  the  legislature  to  r^u- 
late  public  utilities  in  order  to  promote  the 
health,  comfort»  [242]  safety  and  welfare  of 
society.  One  of  the  fundamental  principles 
upon  which  our  government  is  founded  is  the 
police  power,  and  the  exercise  of  that  power 
is  absolutely  essential  to  its  general  welfare. 
Upon  that  power  rests  the  peace  and  tran- 
quillity of  society  and  the  enjoyment  of 
health  and  property;,  and  when  any  corpora- 
tion acquires  a  franchise  for  the  purpose  of 
carrying  on  a  corporate  business  within  a 
state,  it  is  accepted  subject  to  the  police  pow- 
er. By  granting  a  franchise  to  a  public  utili- 
ty corporation,  the  state  does  not  abrogate  its 
rights  to  exercise  the  police  power  of  the 
state  over  it.  It  therefore  follows,  under  the 
state's  inherent  power  of  police  regulation, 
that  it  may  regulate  the  manner  in  which 
public  utility  corporations  shall  construct 
their  lines  and  carry  on  their  business  with- 
in the  state.  (Jones  on  Telegraph  &  Tele- 
phone Lines,  sec.  214.) 

In  the  4l8t  Report  of  the  Georgia  Railroad 
Commission,  it  is  said  by  t^at  commission  as 
follows : 

"We  do  not  believe  competition  can  ever  be 
a  consistent  and  economical  regulator  of  rates 
and  other  conditions,  in  a  local  public  utility 
field. 
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''In  such  a  field  it  means  a  duplication  of 
investments,  organization  and  operating  ex- 
penses, which  is  unnecessary  to  the  service, 
and  burdensome  upon  the  public.  It  is  rarely 
maintained  permanently. 

''The  commission  is  strongly  convinced  that 
it  would  be  wise  if  the  General  Assembly 
should  enact  legislation  prc^ibiting  the  grant 
by  municipal  authorities  of  franchises  to  lo- 
cal utilities,  where  there  is  an  established 
utility  rendering  safe,  adequate  and  proper 
service  at  reasonable  rates,  already  occupying 
the  field,  prior  to  application  to  and  issuance 
by  this  commission  of  a  certificate  of  public 
convenience  and  necessity. 

"In  our  opinion,  the  government  which 
properly  assumes  to  prescribe  reasonable 
rates  and  compel  adequate  service  by  public 
utilities,  should  also  protect  such  utilities 
and  the  public  from  unwise  and  useless  com- 
petition, and  the  wasteful  investment  of  capi- 
tal in  the  unnecessary  duplication  of  plants." 

[243]  As  touching  upon  this  question  see 
Public  Service  Regulation,  p.  247;  Floy  on 
Valuation  of  Public  Utility  Property,  p.  36. 

The  regulating  of  rates  and  compelling 
proper  service  is  for  the  purpose  of  obtain- 
ing rates  and  service  as  nearly  equitable  as 
possible  to  both  the  consumer  and  the  utili- 
ty corporation,  and  competition  can  have  no 
other  effect  than  to  destroy  the  very  ground- 
work of  regulation,  and  therefore  competition 
may  be  regulated  by  a  commission  under 
laws  enacted  by  the  legislature. 

By  the  public  utility  laws  of  the  several 
states,  attempts  have  been  made  on  the  part 
of  their  legislatures  to  correct  existing  diffi- 
culties between  public  service  corporations 
and  the  communities  which  they  serve.  The 
first  general  steps  taken  by  the  legislatures 
were  to  provide  for  rate  regulation  in  order 
that  the  consumer  might  be  protected  in  cases 
where  there  was  no  competition.  Competi- 
tion at  that  time  was  looked  upon  as  a  regu- 
lator and  rate  regulation  was  accepted  as  a 
protection  to  the  public.  Competition  be- 
tween public  utility  corporations  led  to  rate 
wars  in  which  each  company  tried  to  get  the 
advantage  of  or  destroy  the  other,  and  usual- 
ly resulted  in  the  destruction  of  one  of  the 
competing  corporations,  or  in  a  division  of 
the  territory  between  them,  or  in  the  consoli- 
dation of  such  corporations.  Statutes  to  pre- 
vent such  consolidation  and  to  prevent  the 
division  of  the  territory  have  been  enacted. 
Those  regulating  laws  were  differently  viewed 
by  different  classes  of  people.  Those  who 
furnished  the  money  for  the  construction  of 
the  utility  system,  represented  by  stockhold- 
ers, bond  holders  or  mortgagees,  was  one  class ; 
the  consumer,  another;  promoters,  another. 
The  latter  desired  no  regulation  whatever, 
since  it  hampered  their  ability  to  sell  prospec- 
tive utilities.  On  the  other  hand,  the  people 
who  furnished  the  money  desired  stability  for 


their  investment.  It  was  the  desire  of  the  stock- 
holder, bondholder  or  mortgagee  not  to  have 
his  investment  jeopardized  and  it  was  the 
desire  of  the  consumer  to  receive  the  services 
at  a  reasonable  rate  or  compensation.  Rate 
wars  affected  such  investments  and  either  one 
company  or  the  other  finally  had  to  go  out 
of  business,  [244]  and  experience  shows  that 
there  can  never  be  any  perrnanent  competi- 
tion in  matters  of  this  kind. 

Under  these  various  utility  acts,  the  com- 
mission is  generally  given  power  to  regulate 
rates  and  fix  a  specific  rate,  instead  of  a  mere 
maximum,  and  that  took  away  the  opportuni- 
ty for  rate-cutting,  one  of  the  principal  in- 
struments of  warfare  between  such  corpora- 
tions. Under  the  act  in  question,  the  commis- 
sion is  given  power  to  fix  the  rate  absolutely 
and  neither  of  the  competing  companies  can 
charge  more  or  less  than  the  rate  fixed.  Un- 
der those  conditions  competition  can  amount 
to  nothing,  and  the  only  reason  for  having 
two  corporations  covering  the  same  field  is  to 
secure  satisfactory  service.  But  under  our 
utilities  act,  the  commission  is  the  arbitrator 
in  regard  to  all  matters  of  service.  If  the 
utility  corporation  is  not  giving  satisfactory 
service,  the  commission  has  absolute  power 
to  compel  it  to  do  so.  If  its  facilities  are 
such  that  the  cost  of  operation  is  unneces- 
sarily high,  the  commission  can  enforce  the 
instalation  of  proper  machinery  and  facili- 
ties and  a  correspondingly  proper  charge  for 
the  commodity  furnished.  The  commission 
may  force  the  public  utility  to  keep  abreast 
of  the  times  in  the  employment  of  proper  ma- 
chinery and  appliances  in  their  plants  and 
in  the  economic  conduct  of  its  business.  If 
wasteful  methods  are  indulged  in,  the  public 
utility  must  bear  the  loss  and  not  the  con- 
sumer. Thus  the  reason  for  competition  is 
entirely  taken  away.  The  rate  to  be  deter- 
mined by  the  commission  in  each  case  is  a 
reasonable  rate — a  rate  fair  to  both  the  con- 
sumer and  the  supplier.  If  there  are  other 
methods  or  machinery  that  might  be  used  in  a 
plant  that  would  materially  reduce  the  cost  of 
production,  the  commission  may  direct  the 
utility  to  install  such  machinery  or  appliances, 
and  in  case  it  refuses  to  do  so,  upon  proper 
application,  may  issue  a  certificate  of  con- 
venience and  necessity  to  a  utility  corpora- 
tion that  will  do  so. 

A  power  company  already  occupying  a  field 
may  be  giving  service  to  many  localities  where 
it  cannot  charge  sufficient  to  obtain  a  profit- 
able return.  Another  corporation  might 
thereafter  construct  its  plant  and  lines  into 
the  profitable  [245]  markets  of  such  com- 
pany and  thus  compete  for  the  most  desirable 
business.  In  this  way  it  might  take  the 
cream  of  the  business  at  the  very  least  expense, 
and  cripple  the  company  that  was  furnishing 
the  commodity  to  the  more  extensive  field. 
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There  i8  another  question  that  affects  the 
general  public  in  such  cases:  An  existing 
utility  has  already  expended,  say,  a  million 
dollars  in  the  power  plant  and  transmission 
lines  and  distribution  system  in  a  town.  An- 
other utility  coming  in  must  also  provide  a 
power  plant  and  transmission  lines  and  a  dis- 
tributing system.  If  there  is  to  be  unrestrict- 
ed competition,  then  the  later  distribution 
system  must  cover  the  same  area  as  that  of 
the  older  one.  If  it  costs  the  same  money, 
then  there  is  an  additional  million  dollars 
expended  in  a  town  where  a  one  million  dol- 
lar system  would  be  amply  sufficient.  There 
would  be  two  sets  of  poles  and  transmission 
wires  in  the  streets,  the  construction  and 
keeping  in  repair  of  which  would  necessarily 
interfere  with  and  obstruct  the  free  use  of 
the  streets  by  the  people  more  than  one  set 
of  poles  and  wires;  and  two  sets  of  electri- 
cal wires  in  a  city  would  necessarily  increase 
the  danger  to  the  lives  and  limbs  of  the  peo- 
ple, and  thus  interfere  with  the  peace,  health 
and  welfare  of  the  community.  In  such  a 
case,  when  a  commission  comes  to  fix  rates, 
it  will  be  confronted  with  this  situation: 
It  finds  the  town  provided  with  duplicate 
plants;  each  company  is  entitled  to  have  a 
rate  fixed  so  as  to  give  a  return  upon  its 
bona  fide  investment,  therefore  the  rates 
paid  by  the  people  must  be  upon  two  million 
dollars  instead  of  upon  one  million  dollars, 
and  the  amount  of  money  collected  by  the 
utilities,  if  they  are  to  be  given  a  fair  re- 
turn on  their  investments,  must  be  much 
more  on  the  two  investments  than  it  would 
be  upon  the  one.  And  the  total  amount  paid 
by  the  consumers  must  be  more  than  it  need 
be  if  there  were  onlv  one  investment  and  one 
system.  It  is  for  the  benefit  of  the  public 
that  the  highest  efficiency  be  obtained  from 
a  public  utility  and  that  it  serve  the  public 
at  the  lowest  cost,  and  such  an  end  cannot  be 
reached  if  the  community  is  served  by  dupli- 
cate  plants.  Where  a  one  million  dollar 
plant  is  amply  sufficient,  a  duplication  [246] 
of  such  plant  is  a  waste  of  resources  and  an 
extra  tax  on  the  people. 

If  rates  are  absolutely  fixed  by  the  com- 
mission  with  no  permission  to  the  utilities 
corporations  to  charge  more  or  less,  the  pub* 
lie  can  receive  no  advantage  from  competi- 
tion. Experience  shows  that  while  the  people, 
or  some  of  the  people,  may  receive  a  tem- 
porary advantage  from  cut-throat  competi- 
tion, the  general  public  can  receive  no 
substantial  advantage  therefrom.  Then  the 
question  is  presented  from  the  standpoint 
of  public  policy.  Shall  plants  be  duplicated 
in  order  to  give  efficiency  of  service?  The 
law  has  fully  answered  this  by  putting  the 
supervision  of  the  service  in  the  hands  of  a 
commission  so  that  there  can  be  no  duplica- 
tion without  a  necessity  for  it.  The  commis- 
Ann.  Cas.  1916E. — 19. 


sion  has  the  power  to  compel  the  utility 
company  to  give  good  service  for  reasonable 
compensation.  What  need  is  there  of  a  com- 
petitive plant  where  the  commission  has 
absolute  control  so  far  as  service  and  rates 
to  be  charged  are  concerned,  and  rates  must 
be  fixed  so  as  to  give  the  company  a  reason- 
able interest  on  its  investment  and  a 
sufficient  sum  to  keep  up  the  system  ana 
operate  it? 

The  city  of  Twin  Falls  has  one  company  al- 
ready serving  it,  and  if  another  company  is 
permited  to  enter,  there  will  be  two  sets  of 
poles  and  lines  erected  in  said  city,  and  it 
does  not  seem  possible  that  anyone  would 
contend  that  where  one  company  is  amply 
able  to  serve  the  wants  of  the  people,  so  far 
as  electrical  power  is  concerned,  that  the  in- 
terests of  the  public  would  require  another 
system  to  cover  the  same  ground,  when  there 
can  be  no  cut-throat  competition  under  the 
law. 

The  only  practical  difference  between  sys- 
tems  operated  under  the  utilities  act  and  mu- 
nicipal ownership  is  that  under  the  former 
system  the  money  or  means  is  provided  by 
a  bond  is^ue  or  mortgage  by  a  private  cor- 
poration  and  the  employees  are  named  by 
the  corporation  furnishing  the  money,  while 
under  the  latter,  the  money  is  furnished  and 
the  employees  named  by  the  municipality. 
The  control  of  a  city  council  over  municipal 
works  is  perhaps  a  little  more  complete  than 
that  of  the  commission  over  the  utility  under 
the  present  law.  The  state  having  taken 
away  the  rights  of  such  corporations  [247] 
to  fix  their  own  rates,  and  having  assumed 
supervisory  power  over  the  service  in  every 
material  particular,  it  ought  to  provide  some 
sort  of  a  safeguard  for  those  who  furnisli 
the  money  to  construct  the  system,  and  the 
state  has  attempted  to  meet  this  situation  by 
providing  that  the  utility  already  in  the 
field  shall  have  that  field  unless  public  neccR- 
sity  and  convenience  require  an  additional 
utility,  and  as  to  whetlier  the  public  con- 
venience and  necessity  require  an  additional 
utility  is  an  administrative  matter  left  with 
the  commission  to  ascertain  and  determine 
under  supervisory  power  of  the  court.  Any 
erroneous  action  on  the  part  of  the  commis- 
sion in  that  regard  may  be  corrected  by  the 
court. 

The  law  relating  to  public  service  should 
be  based  on  the  public  needs,  rather  than  on 
the  desire  of  any  corporation  to  serve  the 
public.  The  purpose  of  such  laws  should  be 
to  promote  the  common  welfare  and  equally 
to  protect  the  parties  who  furnish  the  money 
for  the  erection  of  the  plant  and  those  who 
use  its  product. 

The  general  impression  has  been  that  com- 
petition was  supposed  to  be  a  legitimate  and 
proper  means  of  protecting  the  interests  of 
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the  public  and  promoting  the  general  welfare 
of  the  people  in  respect  to  service  by  public 
utility  corporations;  but  history  and  experi- 
ence has  clearly  demonstrated  that  public 
convenience  and  the  necessities  of  the  com- 
munity do  not  require  the  construction  and 
maintenance  of  several  plants  or  systems  of 
the  same  character  to  supply  a  city  or  the 
same  locality,  but  that  public  convenience 
and  necessity  require  only  the  maintenance 
of  a  sufficient  number  of  such  instrumentali- 
ties to  meet  the  public  demands.  If  more 
than  one  instrumentality  is  to  be  sustained 
when  one  is  amply  sufficient,  the  actual  cost 
to  the  public  served  is  not  only  necessarily 
greater  than  it  would  be  under  one  system, 
but  also  less  convenient.  If  public  conven- 
ience and  necessity  do  not  demand  a  duplica- 
tion of  power  systems,  why  should  the  public 
be  burdened  with  the  expanse  of  maintaining 
such  duplicate  systems,  and  the  annoyance 
of  perpetual  solicitation  to  make  or  break 
contracts  for  service,  and  the  inconvenience 
to  the  people  of  the  occupation  of  the  streets 
and  alleys  of  a  [248]  town  or  city  by  such 
corporations  in  constructing  and  keeping  in 
repair  the  two  systems? 

The  public  utilities  act  merely  declares  the 
will  of  the  people  as  expressed  through  the 
legislature,  to  the  effect  that  competition  be- 
tween public  utility  Corporations  of  the 
classes  specified  shall  be  allowed  only  where 
public  convenience  and  necessity  demand  it, 
and  in  any  caae  the  commission  is  thereby 
given  power'  to  fix  the  rates  to  be  charged, 
which  cannot  be  varied  by  such  corporations. 
The  legislature  has  concluded  by  the  passage 
of  said  act  that  it  is  not  for  the  best  inter- 
ests of  the  people  or  the  public  welfare  to 
permit  public  utility  corporations  to  com- 
pete with  each  other  where  public  conven- 
ience and  necessity  do  not  require  such 
competition. 

Sec.  18  of  art.  11  of  the  constitution  pro- 
hibits combinations  for  the  purpose  of  fixing 
prices  or  regulating  production,  and  requires 
the  legislature  to  pass  appropriate  laws  to 
enforce  the  section.  The  public  utilities  act 
is  justified  by  that  provision  of  the  constitu- 
tion, for  it  is  largely  concerned  with  pre- 
venting unreasonable  rates  and  combinations 
by  public  utilities.  Those  provisions  were 
intended  to  prevent  monopoly  and  cut-throat 
competition  which  can  only  result  in  monopo- 
ly. Past  history  shows  that  unregulated  com- 
petition is  a  tool  of  unregulated  monopoly, 
as  the  word  ''monopoly"  is  usually  under- 
stood. 

The  power  of  the  legislature,  so  long  as 
it  observes  the  restrictions  imposed  by  the 
state  and  federal  constitutions,  to  regulate 
the  relative  rights  and  equities  of  all  per- 
sons and  corporations  within  its  jurisdiction, 
in  order  to  conserve,  not  merely  the  health. 


safety  and  morals  of  the  people  of  the  states 
but  also  the  general  welfare,  undoubtedly  ex- 
ists, whether  it  is  called  police  power  or 
merely  governmental  or  legislative  power. 
(Lake  Shore,  etc.  R.  Co.  v.  State,  173  U.  S. 
285.  19  S.  Ct.  466,  43  U.  S.  (L.  ed.)   702.) 

Said  act  substitutes  reasonable  rates  to  be 
determined  by  the  conunission  for  those  that 
would  otherwise  be  fixed  by  competition,  in 
the  one  case,  or  the  rule  of  charging  what 
the  traffic  will  bear,  in  the  absence  of  compe- 
tition. Under  this  law  is  muat  therefore  be 
conceded  that  competition  with  its  [249] 
disastrous  effects  is  no  longer  needed  to  pro- 
tect the  public  against  unreasonable  rates, 
hence  there  is  no  longer  any  justification 
whatever  for  competition  or  the  duplication 
of  utility  plants  under  the  pretense  of  pre- 
venting monopoly. 

In  vol.  1  of  Wilcox  on  Municipal  Fran- 
chises, sec.  41,  p.  29,  the  author  discusses  the 
establishment  of  monopolies  by  franchises 
and  says: 

''In  spite  of  the  practically  uniform  ex- 
perience of  cities,  the  authorities  still  cling 
to  competition,  as  if  it  were  a  fetich,  for  the 
regulation  of  public  service  utilities.  Year 
after  year  and  decade  after  decade,  the  same 
old  story  is  repeated,  of  franchises  granted  to 
new  street  railway  companies  gas  companies, 
electric  companies,  telephone  companies,  which 
in  a  few  years,  by  the  inevitable  logic 
of  events,  either  absorb  their  predecessors  or 
are  absorbed  by  them." 

The  author  quotes  the  following  from  the 
report  of  the  National  Civic  Federation  Com- 
mission on  Public  Ownership  and  Operation, 
found  in  part  1,  vol.  1,  p.  26,  of  Municipal 
and  Private  Operation  of  Public  Utilities,  as 
follows:  "Public  utilities,  whether  in  pub- 
lie  or  in  private  hands,  are  best  conducted 
under  a  system  of  legalized  and  regulated 
monopoly."  The  author  then  says:  '*The 
reasons  for  this  statement  are  not  far  to 
seek.  The  available  space  in  the  streets  for 
the  use  of  permanent  fixtures  is  strictly  lim- 
ited. Furthermore,  the  construction  and 
maintenance  of  any  particular  outfit  of  fix- 
tures entails  upon  the  public  great  inconven- 
ience and  loss  through  the  tearing  up  of  the 
streets,  the  obstruction  of  traffic,  and  the  re- 
sulting dangers  and  inconveniences.  .  . 
From  the  standpoint  of  the  companies  supply- 
ing public  services,  the  advantages  of  monop- 
oly are  obvious.  Street  railway  tracks,  gas 
and  water  pipes,  electrical  conduits,  poles 
and  wires,  all  require  the  investment  of  very 
large  amounts  of  capital  in  providijig  the 
facilities  for  the  distribution  of  the  commodi- 
ty or  service.  If  one  of  these  distributing 
systems  is  duplicated  in  the  same  atrcets  or 
in  the  same  territory,  there  is  involved  a 
duplication  of  investment  which,  with  com- 
petitive rates,   is  ruinous  to  the  enterprise. 
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After  capital  has  once  been  invested  in  un- 
necessary fixtures,  the  pressure  of  competing 
rates  [250]  leads  the  owners  of  the  different 
fixtures  to  combine  in  order  to  maintain 
prices  and  avoid  insolvency." 

In  referring  to  said  report  of  the  Civic 
Federation  Commission,  the  author  states 
that  the  conclusion  reached  by  that  commis- 
sion is  in  line  with  reason  and  experience, 
and  says :  "In  each  center  of  population  every 
public  utility  should  be  controlled  and  oper- 
ated as  a  monopoly."  The  author  there  has 
in  mind  regulated  monopoly — ^not  monopoly 
that  may  charge  all  a  business  will  bear.  He 
then  refers  to  the  past  oppression  of  monop- 
olies and  says:  "It  is  the  experience  or  the 
fear  of  such  oppression  as  the  outgrowth  of 
private  monopoly,  that  keeps  alive  the  dream 
of  competition  iA  franchise  grants."  And  in 
section  42  the  author  says:  "It  is  evident, 
however,  that  no  monopoly  of  a  necessary 
and  universal  service  can  be  safely  intrusted 
to  private  operation  unless  it  is  kept  under 
strict  public  control." 

As  touching  on  this  question  see  In  re  Pe- 
tition of  Schuylkill  L.  H.  k  Power  Co.  a  de- 
cision rendered  by  the  Public  Service  Com- 
mission of  Pennsylvania  (not  yet  reported 
but  published  in  pamphlet  form). 

A  volume  entitled  "Commission  Regulation 
of  Public  Utilities,"  by  the  National  Civic 
Federation,  N.  Y.,  contains  a  compilation  and 
analysis  of  the  laws  of  forty -three  states  and 
of  the  federal  government  for  the  regulation 
by  central  commissions  of  railroads  and  oth- 
er utilities.  It  is  stated  in  tlie  preface  to 
that  work,  page  6,  that  the  material  con- 
tained in  said  volume  represents  forty- four 
different  jurisdictions,  to  wit,  the  federal  act 
to  regulate  commerce  with  its  amendments 
and  supplements,  and  the  laws  of  forty-three 
states,  which  in  1912  had  central  commissions 
for  the  regulation  of  public  utilities.  The 
states  of  Delaware,  Idaho,  Utah,  West  Vir- 
ginia and  Wyoming  are  not  represented  in 
said  volume  because  they  had  itt  that  time 
no  public  utilities  law  providing  for  a  com- 
mission. That  volume  contains  much  valu- 
able information. 

Bruce  Wyman,  Esq.,  was  counsel  for  sail 
commission  and  is  author  of  the  two  volupie 
work  of  Wyman  on  Public  Service  Corpora- 
tions. The  author  states  in  his  preface  to  vol. 
1  of  said  work,  a.t  page  5,  as  follows: 

[251]  "Free  competition,  the  very  basis  of 
the  modem  social. organization,  superseded  al-r 
most  completely  the  medieval  restrictions, 
but  it  has  t  just  come  to  be  recognized  tha^ 
the  process  of  free  competition  fails  in  some 
cases  to  secure  the  public  good,  and  it  has 
been  at  last  admitted  that  some  control  is 
necessary  over  such  lines  of  industry  as  are 
affected  with. a  public  interest." 

In  section  36  the  author  says:  "In  all  of 
the  businesses  to  be  discussed  in  these  chap- 


ters, competition,  although  from  a  legal  point 
of  view  possible,  is  from  the  economic  point 
of  view  improbable.  So  far  as  one  can  see, 
virtual  competition  is  at  an  end  in  these  in- 
dustries, and  virtual  monopoly  will  hence- 
forth prevail." 

Some  will  no  doubt  become  incensed  by  the 
action  of  the  public  utilities  commission 
when  it  refuses  to  permit  a  utility  corpora- 
tion to  duplicate  an  amply  suf!icient  plant  to 
supply  the  needs  of  the  community,  because 
they  think  they  may  receive  service  at  a 
little  less  rate;  but  they  overlook  the  fact 
that  under  said  public  utilities  act  the  com- 
mission may  fix  rates  and  neither  company 
can  furnish  light  and  power  at  a  less  rate. 
The  public  utilities  commission  has  ainple 
authority  to  fix  just  and  equitable  rates,  both 
to  the  people  and  to  the  corporation;  that  is 
made  a  part  of  its  duty,  and  the  consumer 
cannot  insist  on  a  less  rate  than  would  realize 
to  the  corporation  a.  fair  return  on  its  legiti- 
mate investment  and  sufficient  to  pay  for  the 
up-keep  of  the  plant  or  system,  and  the  legiti- 
mate expense  necessarily  connected  with  the 
operation  of  such  system. 

The  cry  "monopoly"  by  promoters  and  agi- 
tators will  not  be  given  much  weight  by 
thinking  people  when  they  come  to  study  the 
question  of  public  utilities  carefully  and  to 
thoroughly  consider  from  various  view  points 
the  welfare  and'  financial  interests  of  those 
who  fnrnish  the  money  for  the  construction 
of  utility  plants  and  those  who  are  in  need 
of  and  demand  the  products  or  services  of 
such  plants  for  their  comfort  and  prosperity. 
Those  who  furnish  the  money  should  be  giv- 
en a  reasonable  interest  thereon;  the  corpo- 
ration should  be  allowed  sufficient  to  keep 
the  plant  in  good  repair  so  as  to  [252]  give 
the  patrons  good  service;  the  people  who  do 
the  work  should  be  paid  a  reasonable  wage; 
the  consumer  should  receive  the  product  or 
service  at  a  reasonable  compensation  or  rate. 
The  interests  of  these  four  classes  are  en- 
titled to  fair  and  just  consideration.  It  is 
conceded  at  the  present  time  by  the  leading 
thinkers  of  the  country  upon  this  subject  that 
the  be^t  method  of.  arriving  at  a  reasonable 
rate  to  be  chi^rged  for  such  services  can  be 
better  established  by  a  public  utility  coni: 
mission  than,  by  competition,  especially  that 
competition  which  must  culminate  in  unregu- 
lated monopoly.  If  monopoly  is  to  be  regu- 
lated, it  ought  to  be  regulated  in  a  way  thai 
equal  justice  may  be  done  to  all.  The  con- 
sensus of  opinion  at  the  present  time  clearly 
is  that  that  object  or  purpose  can  be  best 
achieved  by  public  utilities  laws  similar  to 
the  one  under  consideration. 

The  public  mind  has  been  so  long  impreg- 
nated with  the  idea  that  competition  is  the 
only  relief,  against  oppressive  monopoly,  it 
is  difficult  for  the  people  to  understand,  with- 
out some  thought  and  study,  that  such  op- 
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within  a  state,  it  is  accepted  subject  to  the 
police  power.  By  giving  the  franchise  [we 
may  say,  permitting  it  to  be  exercised]  the 
state  did  not  abrogate  its  power  over  the  pub- 
lic highways;  nor  in  any  way  curtail  its 
power  to  be  exercised  for  the  general  welfare 
of  the  people." 

It  is  well  settled  by  the  decisions  that  the 
making  of  contracts  between  individuals  or 
between  individuals  and  corporations  or  mu- 
nicipalities and  corporations,  as  in  the  case 
at  bar,  can  never  be  held  to  abrogate  or  pre- 
vent the  exercise  by  the  state  of  its  police 
power  in  any  manner  that  it  may  consider 
just  and  proper.  If  it  were  conceded  that 
such  contracts  could  be  entered  into,  every 
substantial  power  granted  to  the  commission 
by  the  legislature  in  the  public  utilities  act 
could  easily  have  been  nullified  and  set  at 
naught  by  the  simple  act  of  making  contracts 
prior  to  the  time  the  act  [258]  became  ef- 
fective, as  was,  in  fact,  done  in  this  case,  the 
9Lct  having  been  approved  by  the  governor  on 
March  13th  and  gone  into  effect  on  May  8th, 
and  the  franchise  contracts  referred  to  passed 
on  the  29th  of  April  and  the  5th  of  May,  re- 
spectively, just  prior  to  the  time  the  act 
went  into  effect.  Any  future  exercise  by  the 
state  of  its  police  power  cannot  thus  be 
thwarted  and  prevented  by  the  mere  procur- 
ing by  a  utility  corporation  of  the  passage 
of  an  ordinance  by  a  city  or  town  granting  it 
certain  rights.  Such  contracts  must  be  held 
not  to  be  protected  by  any  provision  of  the 
state  or  federal  consiitution  against  the  prop- 
er exercise  by  the  state  of  its  police  power. 
Said  act  became  a  law  when  approved  by  the 
governor,  but  did  not  go  into  effect  until  ]Sf ay 
8th,  there  being  sixty  days  betw^een  the  ad- 
journment of  the  session  when  said  act  was 
passed  and  its  going  into  effect.  And  it  was 
not  intended  that  a  public  utility  corporation 
should  thwart  the  purpose  of  said  act  simply 
by  procuring  the  passage  of  an  ordinance 
granting  it  certain  rights  that  could  not  be 
granted  after  the  law  went  into  effect. 

It  is  provided  in  sec.  48a  that  no  electrical 
corporation^  etc.j  shall  "henceforth"  begin  the 
construction  of  an  electrical  plant,  etc.  It 
was  not  intended  that  a  public  utility  cor- 
poration should  slip  in  between  the  passage 
and  approval  of  said  act  and  its  going  into 
effect  and  procure  rights  that  would  deprive 
the  state  of  the  right  to  regulate  it  in  its 
operations  and  in  making  it  amenable  to  the 
police  regulation  of  the  state,  especially 
where  it  had  not  begim  "actual  construction 
work  and  is  prosecuting  such  work  in  good 
faith  and  uninterruptedly  and  with  reason- 
able diligence  in  proportion  to  the  magni- 
tude of  the  undertaking,"  as  provided  by  sec. 
48b  of  said  act.  Under  the  facts  of  this  case 
it  clearly  appears  that  the  plaintiff  had  not 
begun  actual  construction  work  on  its  sys- 
tems within  either  of  said  cities. 


It  is  next  contended  by  counsel  for  plain- 
tiff that  the  provisions  of  sec.  18,  art.  11,  of 
the  constitution,  prohibit  the  legislature  from 
passing  a  law  that  would  create  a  monopo- 
ly;  that  the  provisions  of  said  section  pro- 
hibit combinations  to  regulate  either  produc- 
tion or  prices  of  commodities  used  by  [259] 
the  people;  also  that  the  provisions  of  said 
section  by  implication  recognize  freedom  of 
competition.  Counsel  then  propounds  the 
following  question :  "Can  the  legislature  del- 
egate its  power,  if  power  it  has,  to  restrict 
the  business  of  carrying  on  and  generating 
electricity  T" 

In  reply  we  would  say  that  the  legislature 
has  not  delegated  its  legislative  power  to  re- 
strict the  carrying  on  of  any  business.  The 
public  utilities  act  was  passed  by  the  legis- 
lature and  the  administration  of  it  wa^ 
placed  in  the  hands  of  said  commission  and 
the  courts.  The  legislature  could  not  go  into 
the  facts  of  each  individual  case  and  deter- 
mine whether  the  various  piiblic  utility  cor- 
porations should  be  permitted  to  carry  on 
business  within  the  state,  but  committed  that 
administrative  power  to  :iaid  commission  and 
declared  the  public  policy  of  the  state  to  be 
that  it  was  not  for  the  best  interests  and 
welfare  of  the  people  to  have  a  duplication 
of  public  utility  plants  in  the  same  communi- 
ty where  one  was  amply  sufficient  to  serve 
the  liecesflitiea  and  convenience  of  the  people, 
unless  authorized  by  said  commission.  The 
policy  of  said  act  is  not  to  permit  a  duplica- 
tion of  plants  where  it  is  not  for  the  wel- 
fare, convenience  and  necessity  of  the  people, 
and  under  said  act  the  body  iirst  to  deter- 
mine that  question  is  the  public  utilities  com- 
mission. It  is  clearly  apparent  that  the  ques- 
tions required  to  be  determined  under  said 
law  may  be  best  determined  by  a  commission 
in  the  ffrst  instance.  If  such  questions  were 
first  to  be  determined  by  the  courts,  the 
courts  of  the  state  would  have  to  be  increased 
in  ord^r  to  perform  the  additional  duties 
which  now  devolve  upon  the  commission.  The 
legislature  no  doubt  in  the  enactment  of  said 
law  considered  said  matter  and  concluded 
that  it  would  be  better  to  establish  the  com- 
mission to  hear  and  determine  such  cases 
first  than  to  impose  that  duty  on  the  courts. 

While  said'  sec.  18  of  the  constitution  pro- 
hibits combinations  to  regulate  either  pro- 
duction or  prices  of  articles  of  commerce,  etc., 
it  does  not  either  directly  or  indirectly  pro- 
hibit the  legislature  from  enacting  a  law 
whereby  rates  to  be  charged  by  public  utility 
corporations  for  their  services  and  product 
may  be  made  or  established. 

[260]  The  legislature  has  determined  by 
the  adoption  of  said  act  that  as  a  matter  of 
public  policy  it  is  for  the  best  interest  and 
welfare  of  the  people  of  the  state  to  direct 
the  operation,  of  utility  corporations  by  & 
commission  and  thus  prevent  what  may  be 
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denominated  cut-throat  competition,  which 
invariably  results  in  privute  monopoly.  We 
find  nothing  in  the  constitution  prohibiting 
the  legislature  from  doing  so. 

This  matter  involves  the  police  powers  of 
the  state,  and  it  Is  declared  in  sec.  8,  art.  9, 
of  the  constitution  that  the  police  powers  of 
the  state  shall  never  be  abridged  or  so  con- 
strued as  to  permit  corporations  to  conduct 
their  business  in  such  manner  as  to  infringe 
the  equal  rights  of  individuals  or  the  general 
well-being  of  the  state.  Now,  the  state, 
through  the  legislature,  has  concluded  that 
where  a  city  or  community  is  amply  served 
by  one  utility  corporation,  it  may  not  be  for 
the  best  interests  of  such  city  or  community 
to  permit  a  duplication  of  the  plant  that  is 
serving  it,  and  that  question  is  left  to  said 
commission.  The  monopoly  that  counsel 
contend  is  so  created  is  clearly  not  such  a 
monopoly  as  is  referred  to  in  said  sec.  18 
of  the  constitution.  Said  act  provides  for 
such  a  regulation  and  control  of  utility  corpo- 
rations as  would  prevent,  on  the  one  hand, 
the  evils  of  unrestricted  rights  of  competi- 
tion, and,  on  the  other  hand,  the  abuse  of 
unregulated  monopoly.  (People  v.  Willcox, 
207  N.  Y.  86,  100  N.  E.  705,  46  L.R.A.(N.S.) 
629.)  Unrestricted  competition,  as  experience 
has  shown,  generally  results  in  the  very 
worst  kind  of  monopoly. 

Monopoly  may  be  created  by  combination, 
by  dividing  the  territory  to  be  supplied,  or  by 
driving  out  the  weaker  corporation  by  the 
stronger,  and  thereafter  taxing  the  business 
all  it  will  stand.  That  is  the  kind  of  mo- 
nopoly and  combination  that  the  framers  of 
the  constitution  had  in  mind.  They  did  not 
have  in  mind  a  public  utility  corporation 
governed  and  controlled  by  law,  as  the  legis- 
lature has  sought  to  govern  and  regulate  such 
corporations  by  the  provisions  of  the  act  in 
question.  In  other  words,  they  had  in  mind 
unrestricted  monopoly  and  not  a  monopoly 
that  is  governed  and  controlled  by  law  and 
not  permitted  to  charge  more  than  just 
[261]  and  fair  rates  for  serving  the  people. 
So  far  as  public  utilities  are  concerned,  in 
order  to  secure  for  the  people  the  largest  de- 
gree of  satisfactory  service,  efficiency  and 
economy,  the  state  must  regulate  them,  and 
if  such  regulation  results  in  a  regulated  mo- 
nopoly, it  will  be  far  better  for  the  people 
than  competition  which  results  in  a  dupli- 
cation of  plants,  combinations,  bankruptcies 
or  receiverships.  No  honest  man  or  com- 
munitv  would  ask  for  such  service  as  the 
public  utilities  give  without  being  willing  to 
pay  a  fair  and  just  compensation  therefor. 

At  the  present  time  it  must  be  conceded 
that  the  legislatures  of  nearly  all  of  the 
states  of  the  Union  have  concluded  that  the 
best  method  for  regulating  public  utility 
corporations  is  by  a  commission  under  laws 


similar  to  the  act  in  question.  There  is 
nothing  in  the  contention  of  counsel  for  plain- 
tiffs to  the  effect  that  under  said  law  said 
commission  is  permitted  to  establish  such 
a  monopoly  or  such  a  combination  as  was  in- 
tended to  be  prohibited  by  any  of  the  pro- 
visions  of   our    state   constitution. 

It  is  contended  that  the  last  proviso -to  sec. 
48a  authorizes  public  utility  corporations, 
without  a  certificate  of  public  convenience 
and  necessitv  from  the  commission,  to  in- 
increase  the  capacity  of  existing  generating 
plants  or  to  develop  new  generating  plants 
and  market  the  products  thereof.  Said  pro- 
viso is  as  follows:  ^* Provided:  That  power 
companies  may,  without  such  certificate,  in- 
crease the  capacity  of  existing  generating 
plants  or  develop  new  generating  plants  and 
market  the  products  thereof." 

It  is  conceded  that  said  proviso  was  at- 
tached to  said  section  bv  one  or  both  of  the 
attorneys  for  the  utility  corporations  in- 
volved in  this  case,  or  was  sugge«ted  by  them, 
and  in  all  probability  was  not  carefully  con- 
sidered by  the  legislature,  or,  at  least,  the 
legislature  did  not  give  it  the  interpretation 
or  meaning  now  contended  for  by  counsel  for 
the  plaintiff.  If  that  proviso  is  given  the 
meaning  contended  for  by  counsel,  it  would 
nullify  the  main  intention  and  purpose  of 
said  80-section  public  utilities  act.  If  un- 
der that  proviso  existing  utility  corporations 
in  the  state  may  increase  [262]  the  capacity 
of  or  develop  new  generating  plants  and  con- 
struct lines  for  marketing  the  products  there- 
of into  any  of  the  cities  or  towns  of  the  state 
without  the  certificate  of  public  convenience 
and  necessity,  it  gives  the  existing  corpora- 
tions an  absolute  monopoly  of  furnishing 
electricity  or  electrical  power  to  every  city 
or  to>vn  or  community  in  the  state  without 
procuring  a  certificate,  and  thus  sets  at 
naught  one  of  the  main  objects  and  purposes 
of  said  act.  Provisos  must  not  be  so  con- 
strued as  to  nullify  the  clear  object  and  pur- 
pose of  the  act. 

It  is  stated  in  2  Lewis'  Sutherland,  Statu- 
tory Construction,  sec.  347,  that  "General 
words  may  be  cut  down  when  a  certain  appli- 
cation of  them  would  antagonize  a  settled 
policy  of  the  state.'* 

In  M<*Cormick  v.  West  Duluth,  47  Minn. 
272,  60  N.  W.  128,  the  court  held  that  when 
the  first  clause  of  a  section  conforms  to  the 
obvious  policy  and  intention  of  the  legis- 
lature, it  is  not  rendered  inoperative  by  a 
later  inconsistent  clause  which  does  not  con- 
form to  this  policy  and  intent.  In  such 
cases  the  later  clause  is  nugatory  and  must 
be  disregarded. 

The  decisions  hold  that  laws  must  be  in- 
terpreted according  to  what  on  the  whole 
must  have  been  the  intention  of  the  law- 
makers,  and   if  the   principal   object  of   thc^ 
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act  cannot  be  accomplished  and  stand  under 
the  restrictions  of  the  proviso,  the  proviso 
must  be  held  void  for  repugnancy.  It  is  held 
in  vol.  2,  sec.  352,  Lewis'  Sutherland,  Statu- 
tory Construction,  that  if  a  proviso  is  re- 
pugnant to  the  body  of  the  act,  it  should  be 
rejected.  (See  Penick  v.  High  Shoals  Mfg. 
Co.  113  Ga.  592,  38  S.  E.  973.)  If  said  last 
proviso  to  said  section  is  construed  to  mean 
that  such  corporations  may  increase  the  ca- 
pacity of  their  existing  plants  or  build  new 
ones  and  market  the  products  thereof  over 
existing  lines  or  those  which  may  be  con- 
structed in  accordance  with  the  clear  legis- 
lative intent  as  expressed  in  said  act,  then 
the  act  and  proviso  can  be  construed  together 
and  both  be  permitted  to  stand.  If  the  pro- 
viso can  be  construed  a«  being  not  repugnant 
to  the  main  object  and  purpose  of  the  act, 
it  ought  to  be  so  construed. 

[263]  Under  that  proviso  no  certificate  is 
required  to  increase  the  capacity  of  an  exist- 
ing plant,  or  even   perhaps  to  build  a  new 
plant  and  market  the  product  thereof,  over 
any  lines  already  constructed  by  the  utility 
corporation   in  accordance  with  the  law,  or 
to  supply  an  increasing  demand  in  a  city  or 
town  or  place  already  occupied  and  supplied 
by  such  utility,  and  it  may  extend  its  instru- 
mentalities for  conducting  such  power  to  the 
place  of  intended  use.     That  clause  of  said 
section,  to  wit,  ''and  market    the    products 
thereof,"  does  not  grant  permission  to  build 
new  lines  into  the  territory  occupied  by  other 
utility  corporations,  since  the  clear  intention 
of  the  legislature  was  to  prohibit  the  dupli- 
cation of  such  plants  unless  a  certificate  of 
convenience  and  necessity  was  first  obtained, 
and  as  before  stated,  the  plaintiff  corporation 
had  not  commenced  ^^construction"  operation 
in  either  of  said  cities  prior  to  the  time  said 
act  went  into  effect.     They  had  simply  pro- 
cured  the   passage    of    ordinances    granting 
them  the  right.     The  first    proviso    of    said 
sec.  48a  is  that  said  section  shall  not  be  con- 
strued  to   require   any   such    corporation   to 
secure  such  certificate  for  an  extension  with- 
in  any   city,   county   or  town   within   which 
it  shall  have  theretofore  lawfully  commenced 
operation,  or  for  an  extension  into  territory 
either   within  or   without  a  city,  county  or 
town,    contiguous    to    its    street  railroad,  or 
line,    plant   or    system,    and  not    theretofore 
served  by  a  public  utility  of  like  character, 
or  for  an  extension  within  or  to  territory  al- 
ready served  by.  it,  necessary  in  the  ordinary 
course  of  its  business.    From  those  and  other 
provisions,  the  clear  intention  of  the  legis- 
lature was  not  to   permit  such   corporation 
to   extend   its  lines    into    territory    already 
occupied    by    a    similar    utility    corporation 
without  first  procuring  a  certificate  of  con- 
venience and  necessity  from  said  commission. 
Counsel     for     plaintiffs    lay     considerable 
stress    upon    the    decision    of    the    supreme 


court  of  California  in  the  case  of  Pacific 
Telephone,  etc.  Co.  v.  Eshleman,  166  Cal.  640, 
Ann.  Cas.  1915C  822,  137  Pac.  1119,  50  L.R.A. 
(X.S.)  652,  wherein  it  was  held  that  the 
public  utilities  act  of  California  would  have 
been  held  void  and  unconstitutional  but  for 
that  provision  of  the  constitution  [264]  em^ 
bodied  in  art.  12,  sec.  22,  wherein  it  Is  de- 
clared that  no  provision  of  the  constitution 
shall  be  construed  as  a  limitation  upon  th<" 
authority  of  the  legislature  to  confer  upon 
the  railroad  commission  additional  powers  of 
the  same  kind,  or  different  from  those  con- 
ferred therein,  not  inconsistent  with  those 
conferred  upon  the  commission  by  the  consti- 
tution. That  case  involved  an  order  of  the 
railroad  commission  requiring  a  telephon<{ 
company,  having  both  long  distance  and  local 
lines,  to  permit  a  physical  connection  to  be 
made  between  its  long  distance  lines  and  the 
local  lines  of  another  company  competing 
with  it  locally. 

A  decision  or  order  by  the  district  court 
of  the  United  States  for  the  district  of  Ore- 
gon,  in  the  case  of  Pacific  Telephone,  etc.  Co. 
v.  Wright-Dickinson  Hotel  Co.  214  Fed.  6««, 
was  filed  May  4,  1914,  in  which  substantially 
the  same  question  was  raised  as  that  in  the 
California  case.  Said  decision  has  not  been 
published  in  the.  Federal  Reporter,  but  has 
been  printed  in  circular  form  by  the  Home 
Telephone  k  Telc^aph  Company  of  Portland, 
Oregon,  a  copy  of  which  decision  is  before 
me.  After  a  statement  of  the  case  and  a 
reference  to  the  provisions  of  the  public 
utilities  act  of  Oregon,  the  court,  speaking 
through  District  Judge  Wolverton,  said: 

"In  other  words,  the  power  to  regulate 
within  the  purpose  and  spirit  of  the  act  in- 
cludes the  power  to  require  physical  con- 
nection; otherwise  regulation  would  provt* 
largely  ineffectual  in  practical  application. 
We  are  not  impressed  with  the  suggestion 
that  this  power  of  regulation  must  specifi- 
cally conferred  by  constitutional  authority. 
.  .  .  The  opposite  view  is  entertained  in 
an  exhaustive  and  ably  considered  case  from 
California — Pacific  Telephone,  etc.  Co.  v. 
Eshleman,  166  Cal.  640,  Ann.  Cas.  1915C  822, 
137  Pac.  1119,  60  L.R.A.(N.S.)  652— but  we 
are  unable  to  give  assent  thereto." 

We  are  in  accord  with  the  views  of  the 
U.  S.  district  court  for  th*.*  district  of  Oregon, 
and  hold  that  the  power  of  regulation  pro- 
vided for  by  the  public  utilities  act  of  this 
state  is  not  repugnant  to  the  provisions  of 
the  constitution  of  the  state  of  Idaho  or  the 
constitution  of  the  United  States,  and 
[265]  that  it  is  not  necessary  that  the  power 
of  regulation  as  provided  by  said  act  must 
be  specifically  conferred  by  constitutional 
authority. 

We  therefore  conclude  that  the  legislature 
had  thr-  power  to  authorize  said  commission 
to  restrict  competition  between  public  utili- 
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ties;  that  said  act  is  not  repugnant  to  the 
provisions  of  the  commerce  clause  of  the 
constitution  of  the  United  States,  or  repug- 
nant to  the  provisions  of  the  constitution  of 
this  state;  that  the  plaintiffs  have  no  legal 
right  to  construct  their  lines  into  either  of 
said  cities  without  iirst  obtaining  a  certificate 
of  convenience  and  necessity;  that  no  vested 
rights  of  the  plaintiffs  have  been  in  any 
manner  interfered  with  by  the  orders  com- 
plained of,  and  that  the  orders  made  in  the 
above-entitled  cases  by  the  commission  are 
not  unreasonable  or  unlawful,  and  must  b<^ 
affirmed,  and  it  is  so  ordered.  Costs  awarded 
in  favor  of  the  defendants. 

Walters,  District  Judge,  concurs. 

tf 

AiLSHiE,  C.  J.  {dissenting), — It  seems  to 
me  that  the  construction  placed  on  the 
statute  by  the  opinion  of  my  as.<«ociat<? 
thwarts  and  sets  at  naught  the  intention  of 
the  legislature  and  renders  meaningless  the 
plain  language  of  the  statute. 

Two  things  are  made  perfectly  plain  by 
sees.  48a  and  4Sb  of  the  act.  First,  that  a 
power  company  that  was  engaged  in  business 
in  the  state  when  the  act  went  into  effect 
should  not  be  required  to  secure  permission 
from  the  commission  to  continue  in  business 
or  to  ^'increase  the  capacity"  of  an  existing 
plant  "and  market  the  products  thereof;** 
and,  second,  that  the  commission  coutd  not 
prevent  a  company  going  ahead  and  complet- 
ing its  plant  and  works  and  serving  custom- 
ers where  it  had  secured  a  permit  or  fran- 
chise from  the  proper  authorities  prior  to 
the  utilities  act  going  into  effect  and  had 
commenced  actual  construction  and  prose- 
cuted the  same  with  reasonable  diligence 
thereafter. 

It  is  worthy  of  note  that  the  statute,  sec. 
48a,  closes  with  the  following  proviso :  ^* Pro- 
vided that  power  companies  may,  irithout 
such  certifioate,  increase  the  capacity  of  exist- 
ing generating  plants  or  develop  ne\o  gener- 
ating  plants  and  market  [266]  the  products 
thereof.**  And  there  is  immediately  added  the 
following  proviso  in  section  48b,  "Provided, 
that  when  the  commission  shall  find,  after 
hearing  that  a  public  utility  has  heretofore 
hegun  actU4il  construction  work  and  is  prose- 
cuting such  work  in  good  faith,  uninter- 
ruptedly and  with  reasonable  diligence  in  pro- 
portion to  the  magnitude  of  the  undertaking, 
under  any  franchise  or  permit  heretoforo 
granted  but  not  heretofore  actually  exercised, 
such  public  utility  may  proceed  to  the  com- 
pletion of  such  work,  and  may,  after  such 
completion,  exercise  such  right  or  privilege." 

The  foregoing  scarcely  admits  of  construc- 
tion; the  layman  can  understand  that  as  well 
as  the  lawyer.  The  majority  opinion,  how- 
ever, seems  to  hold  these  provisos  to  the  stat- 
ute as  "nugatory''  and  that  they  should  be 
""disregarded." 


The  commission  itself  originally  took  the 
same  view  of  the  statute  I  have  above  ex- 
pressed, in  a  case  designated  as  **Ashton  & 
St.  Anthony  Case.  No.  F-5."  There  the  com- 
pany  secured  a  franchise  from  Ashton  on 
March  18,  1913,  and  from  Marysville,  April 
7,  1913,  which  was  only  a  short  time  before 
the  utilities  act  went  into  effect.  The  com- 
pany did  some  trivial  work  on  its  power  .site 
a  couple  of  miles  outside  of  the  city  prior  to 
the  going  into  effect  of  the  utilities  act.  The 
commission  held  that,  ''Under  this  clauc<e  of 
the  statute  and  under  the  facts  so  found,  it 
would  seem  that  the  Ashton  &  St.  Anthonv 

• 

Power  Company,  Limited,  may  proceed  to  the 
completion  of  its  work  and  may  after  such 
completion  exercise  the  rights  and  privileges 
granted  to  it  by  these  franchises.  It  would 
appear  from  the  statute  and  from  sucli  find- 
ings that  no  certificate  of  public  convenience 
and  necessity  is  required  from  the  commis- 
sion in  order  that  the  applicant  company  may 
proceed  to  the  completion  of  its  works,  and 
after  such  completion  may  exercise  the  rights 
and  privileges  granted  by  the  franchises 
aforesaid."  The  commission  appears  to  have 
receded  from  the  view  there  expressed  in  the 
present  case. 

Let  us  now  see  what  the  facts  are  in  the 
case  under  consideration.  In  1908  the  prede- 
cessor of  the  plaintiff  secured  from  the  state 
engineer  a' permit  for  the  diversion  of  1,000 
[267]  second-feet  of  water  from  the  Malad 
river  in  what  is  now  Gooding  county.  That 
work  has  been  prosecuted  diligently  ever 
since  and  diversion  works  have  been  con- 
structed and  power  plants  erected  so  that 
about  7,500  horse-power  has  been  developed 
and  utiliKed,  and  approximately  20,000  liorse- 
power  can  be  developed  under  this  permit 
and  diversion;  that  in  the  construction  of 
diversion  works  and  power  and  generating 
plants,  $600,000  has  been  expended,  and  the 
total  expenditure  made  by  the  company  in 
constructing  diverting  works,  power  and 
generating  plants  and  transmission  and  dis- 
tribution lines  aggregates  about  $1,500,000. 
It  is  claimed  that  more  than  one  million  of 
this  investment  had  been  made  when  the 
utilities  act  was  passed.  Prior  to  the  time 
the  utilities  commission  was  created  by  act 
of  the  legislature,  plaintiff's  predecessor,  the 
Beaver  River  Light  &  Power  Company,  had 
constructed  a  transmission  line  from  the 
power  plant  on  the  Malad  river  by  way  ol 
Glens  Ferry  and  Mountainhome  to  Boise,  a 
distance  of  something  like  86  miles,  and  waR 
then  furnishing  light  and  power  in  Boise  City 
and  towns  along  the  course  of  the  trans- 
mission line.  The  stipulation  shows  that 
even  all  these  points  did  not  consume  all  the 
electricity  that  plaintiff  was  then  prepared 
to  generate,  and  it  had  not  yet  developed 
more  than  about  one-third  of  its  water-power 
possibilities  under  its  permit  from  the  state 
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and  tlio  (liv(T^»ion  made  thereunder.  In  the 
meanwhilo,  many  other  towns  were  much 
closer  to  its  i)ower  and  generating  plant  than 
Boise  and  other  towns  already  supplied. 
Twin  Fails  being  only  thirty  miles  away.  It 
is  aliso  stipulated  that  the  plan  of  develop- 
ment and  purpose  of  plaintiff  and  its  prede- 
cessor is  and  has  been  to  develop  the  entire 
available  power  of  -the  Malad  river  as  rapid- 
ly afi  possible  and  as  fast  as  the  terms  of 
their  water  permit  would  require,  and  to  seek 
a  market  for  the  product  of  the  plants. 

The  utilities  act  went  into  effect  on  May 
8,  1913,  and  prior  to  that  date  the  plaintiff's 
predecessor,  the  Beaver  River  Power  Com- 
pany, secured  a  franchise  from  the  city  ot 
j'win  Falls  to  construct  transmission  lines 
through  the  city  and  to  deliver  light  and 
power  to  the  city  and  its  inhabitants,  but 
[268]  had  not  commenced  any  actual  con- 
struction work  within  the  city  limits. 

It  is  admitted,  however,  that  it  was  al- 
ready equipped  with  a  sufficient  plant  to  sup- 
ply all  the  electricity  that  would  be  needed 
or  could  be  used  at  t^is-  place.  In  the  mean- 
while, the  Great  Shoshone  and  Twin  Falls 
Water  Power  Company  was  supplying  elec- 
tricity to  Twin  Falls  and  neighboring  towns. 

Now,  the  question  arises:  Did  the  legis- 
lature, when  writing  and  enacting  into  law 
the  above-quoted  sections  of  the  sta>tute,  in- 
tend to  permit  the  utilities  commission  to 
exclude  either  one  of  these  companies,  or  any 
company  already  in  the  fUld,  from  continu- 
ing to  operate  and  seek  a  market  for  its 
products?  To  my  mind,  it  is  clear  that  the 
legislature  intended  to  allow  them  to  con- 
tinue to  operate  and  seek  every  available 
market  for  the  products  of  their  plants  to 
the  extent  of  the  full  capacity  of  their  power 
and  generating  possibilities  and  to  confer  on 
the  commission  plenary  power  to  regulate  the 
service  and  (ix  rates.  The  chief  thing  the 
legislature  had  in  mind  teas  to  confer  the 
pourer  to  regulate  public  service  corporations 
and  fix  rates  to  be  charged  consumers.  They 
had  no  idea  of  discriminating  heticeen  public 
service' companies  already  in  the  field  with 
their  money  invested  and  plants  in  opera" 
tion;  neither  did  they  intend  to  make  a  pet 
monopoly  out  of  one  and  uyreck  another  that 
already  had  hundreds  of  thousands  in  cash 
invested  in  the  state.  I  cannot  conceive  that 
lawmakers  attempting  to  legislate  for  the 
people  of  the  state  could  have  meant  any 
such  thing,  and  it  seems  to  me  that  they 
made  it  very  plain  by  the  above-quoted  pro- 
visos that  they  did  not  intend  such  a  thing. 

It  is  said  that  because  the  plaintiff  com- 
pany had  not  commenced  work  within  the 
corporate  limits  of  Twin  Falls,  it  had  not 
done  any  work  under  its  franchise.  That  is 
like  saying  that  tlie  man  who  shoves  his 
hand  through  the  window  and    takes    your 


coat  off  the  hook  didn't  steal  the  coat  from 
your  dwelling-house  because  the  motive  and 
will  power  were  outside  the  house. 

We  don't  generally  have  great  water-power 
sites  in  the  city.  We  rather  have  to  go  out 
and  build  power  and  generating  [269]  plants 
where  the  streams  flow  and  then  convey  the 
current  long  distances  over  transmisaioa 
lines  to  places  of  consumption^  and  we  find 
the  bulk  of  consumers  in  the  town  and  cities. 
The  diversion  of  the  water  and  construction 
of  plants  at  the  power  site  is  as  much  a  part 
of  the  work  of  supplying  a  city  and  its  in- 
habitants with  light  and  power  aa  is  the 
building  of  distributing  lines.  Again,  it 
would  seem  to  me  that  a  plant  large  enough 
to  generate  current  for  transmission  86  miles 
to  supply  a  city  of  twenty-five  or  thirty 
thousand  people  is  certainly  within  the  same 
"field"  of  operation  comprising  a  city  of  nine 
or  ten  thousand  that  is  only  thirty  miles 
distant. 

Again,  it  would  be  the  height  of  folly  to 
say  they  can  enlarge  or  increase  existing 
planta  and  generate  more  electricity  and 
still  they  cannot  build  more  transmission  or 
distributing  lines  but  must  carry  the  addi- 
tional load  and  distribute  it  over  existing 
lines  or  not  at  all.  The  mere  statement  of 
such  a  proposition  refutes  the  claim.  New 
and  additional  consumers  must  be  served 
over  other  and  different  lines. 

The  fact  that  the  plaintiff,  Idaho  Light  L 
Power  Company,  had  not  filed  an  acceptance 
of  the  terms  of  the  ordinance  granting  it  a 
franchise  prior  to  the  time  the  utilities  act 
took  effect  is  without  shadow  of  merit.  That 
the  franchise  was  granted  on  the  company's 
application  was  itself  an  acceptance  and 
would  bind  it  to  the  terms  of  the  ordinance 
granting  the  same  so  long  as  the  ordinance 
provided  the  exact  terms  proposed  by  the 
company  soliciting  the  franchise.  It  is  loell 
settled  that  doing  work  under  the  terms  of  a 
franchise  is  an  acceptance  of  its  terms  and 
conditions.  (Allegheny  v.  People's  Natural 
Gas,  etc.  Co.  172  Pa.  St.  632,  33  Atl.  704,  705; 
City  R.  Co.  V.  Citizens'  St.  R,  Co.  166  U.  S. 
557,  17  S.  Ct.  653,  41  U.  S.  (L.  cd.)  1114, 
1118;  Lincoln,  etc.  Bank  v.  Richardson,  1 
Greenl.  (Me.)  79,  10  Am.  Dec.  34;  Illinois 
River  R.  Co.  v.  Zimmer,  20  III.  654;  Atlanta 
V.  Gate  City  Gas  Light  Co.  71  Ga.  106,  117; 
State  V.  Dawson,  22  Ind  272,  274.) 

[270]  If  the  utilities  act  is  valid  and 
constitutional,  then  there  can  be  no  question 
about  the  right  of  the  commission  to  regulate 
the  service  of  the  plaintiff  and  all  other  like 
concerns  and  to  fix  the  rates  it  may  charge, 
but  it  has  no  right  to  exclude  it  from  the 
field  and  grant  its  competitor  an  exclusive 
monopoly  of  the  business. 

Entertaining,  as  I  do,  the  opinion  of  this 
case  just  expressed,  it  would  be  useless  for 
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me  to  enter  into  any  discussion  as  to  the 
constitutional  questions  presented,  and  I  ac- 
cordingly refrain  from  any  consideration  of 
that  phase  of  the  case,  or  the  ezpre8sio^  of 
any  opinion  thereon. 

It  has  been  iterated  and  reiterated  by 
counsel  for  the  state  and  counsel  for  the 
utilities  eommissi^on,  and  also  by  counsel  ior 
both  corporations  here  represented,  that  the 
public  utilities  act  of  this  state  does  away 
with  competition  in  Idaho  so  far  as  all  public 
service  corporations  are  concerned,  and  that 
it  provides  for  the  creation  of  monopolies  in. 
all  public  utilities  regulated  by  a  commis- 
sion. Tike  opinion  by  Mr.  Justice  Sullivan 
adopts  the  same  view  and  asserts  that  this 
statute  provides  for  regulated  monopolies. 
I  cannot  concur  in  all  the  views  advanced  on 
this  phase  of  the  question,  but  I  think  it  well 
that  the  construction  to  be  placed  on  this 
law  is  made  plain  so  the  people  may  know 
and  understand  the  scope  and  purpose  of  the 
law  as  viewed  by  the  court  and  the  utilities 
commission. 

What  I  have  said  with  reference  to  the 
Twin  Falls  case  is  equally  applicable  to  the 
Pocatello  case.  There  it  was  proposed  to 
generate  electricity  by  means  of  a  Diesel 
Internal  Combustion  oil  engine,  and  a  fran- 
chise was  procured  from  the  city  prior  to  the 
utilities  act  going  into  effect,  and  plans  and 
specificatioAS  ware  made  And  the  company 
paid  for  publication  of  the  ordinance  and  did 
some  preliminary  work  in  the  way  of  investi- 
gations and  survey  pf  the  field.  Thereafter, 
and  prior  to  commencement  of  proceedings 
before  the  commission,  the  company  ordered 
and  had  ccmstruct^  .a  500  horse-power  en- 
gine, which  it  installed  in  the  city  of  l^oca- 
tello,  and  all  together  incurred  an  expense  of 
about  $50,000,  and  atill  in  the  face  of  this 
state  of  facts,  the  utilities  aommisaion 
[271]  contend  that  they  have  the  power  to  ex- 
etude  this  company  from  9upplyinff  fight  or 
pow^r  to  the  people  of  Pocatello.  I  repeat  that 
the  commission  has  the  undoubted  power  to  fix 
the  rates  to  he  charged  hy  this  compahy  and 
to  regulate  the  service  hy  it,  hut  the  legis- 
lature never  dreamed  of  vesting  the  commis- 
sion with  the  power  to  exclude  the  company 
from  serving  the  people  of  Pocatello  under 
these  conditions  and  to  copfer  a  monopoly  on 
the  company  already  there. 

The  order  of  the  commission  is  clearly  er- 
roneous and  ought  to  be  vacated  and  set 
aside. 

KOTE. 

Validity  of  Statute  Conf  errine  on  Pvb- 
lie  Sendee  Comaaiasion  Power  to  De<« 
termine  Necessity  for  Conatraetion 
or  Extenaiom  of  Public  Utility. 

TIjp  reported  case,  which  holds  to  be  valid 
a  statute  requiring  a  certificate  of  necessity 


from  the  public  service  commission  as  prereq- 
uisite to  the  construction  or  extension  of  a 
public  utility,  appears  to  be  the  only  case 
passing  directly  on  that  point.  As  is  point- 
ed out  in  that  case,  the  statutes  of  most  of 
the  states  wherein  a  public  service  commis- 
sion has  been  created  contain  a  similar  pro- 
vision, which  has  not  been  questioned  in  the 
decisions  sustaining  those  acts.  In  Eastern 
Telephone,  etc.  Co.  v.  Board  of  Public 
Utility  Com'rs,  86  N.  J.  L.  511,  89  Atl.  924, 
the  court  sustained  an  order  of  a  public 
service  commission  refusing  to  approve  a 
telephone  franchise  on  the  ground  that  the 
community  was  already  adequately  served  by 
a  telephone  company.  The  CQurt  said:  ''No 
one  would  contend  that  if,  when  the  act 
authorizing  the  granting  of  these  franchisee 
was  adopted,  it  contained  a  provision  that 
no  such  franchise  should  be  valid  until  ap- 
proved by  a  board,  or  by  any  other  state 
agency  selected  for  that  purpose,  such  limi- 
tation would  not  have  been  good,  and  if  so 
the  legislature  may  by  a  subsequent  act  limit 
the  effect  of  such  power.  Section  24  also 
provides  that  the  'approval  is  to  be  given 
when  the  board  determines  that  such  privi- 
lege or  franchise  is  necessary  for  the  public 
convenience  and  properly  conserves  the  public 
interests.'  By  the  terms  of  this  act  the  board 
is  not  required,  nor  authorized,  to  approve 
until  it  determines  that  the  privilege  for 
which  approval  is  sought,  is  necessary  and 
propei:  for  the  public  convenience,  and  in 
this  case  the  board  have  found  that  such 
condition  does  not  exist.  It  is  argued  that 
it  would  be. absurd  to  interpret  this  act  as, 
conferning  a  power  upon  the  board  to  pre- 
vent the  municipality  from  making,  any 
designation  whatsoever.  With  this  we  do  not 
agree.  The  right  to  use  the  public  streets 
and  highways  by  these  private » corporations 
is  deprived  from  the  legislature,  and  they 
have  the  power  to  say  that  while  a  munici- 
pality may  grant  a  franchise,  it  shall  not  be 
valid  until  approved  by  the  board.  We  can 
see  nothing  absurd  or  unreasonable  in  this, 
for  the  l^islature  could  have,  refused  it  if 
application  was  required  to  be  made  to  it, 
and  it  has  a  r  right  to  appoint  agents  to  de- 
termine for  it  whether  proposed  constructions 
are ,  necessary  and  proper  fpr  the  convenience, 
of  the  public  and  tlxe  conservation  of  its 
interests,  especially  when  they  add  an  ad- 
ditional burden  to  public  easements.''  In  Mt. 
Konocti  Light,  etc.  Co.  v.  Thelen,  170  Cal. 
408,  150  Pac.  359,  the  exercise  of  a  power 
similar  to  that  sustained  in  the  reported 
case  was  upheld  without  question  as  to  the 
validity  of  the  statute.  In  People  y.  Railroad 
Com'rs,  160  N.  Y.  202,  54  N.  E.  4597,  involving 
a  statute  retjuiring  a  certificate  of  public 
necessity  from  the  railroad  commissioners  for 
an  extension  requiring  the  exercise  of  the 
power   of  eminent   domain,   the   court   said: 
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"Now,  the  section  before  us  prohibits  a 
railroad  corporation  from  exercising  any  of 
the  powers  conferred  by  law  upon  such  a 
corporation  until  the  board  of  railroad  com- 
missioners shall  certify  that  certain  specific 
conditions  have  been  comiplied  with,  and  also 
that  *public  convenience  and  a  necessity'  re- 
quire the  construction  of  such  railroad  as 
proposed  in  said  articles  of  association.  The 
gp'anting  of  such  a  certificate  cannot  be  treat- 
ed as  an  idle  ceremony,  required  by  the  legis- 
lature as  a  mere  matter  of  form,  for  the 
board  of  railroad  commissioners,  in  order  to 
certify,  must  first  determine  what  the  fact  is, 
and  it  must  decide  that  the  public  con- 
venience and  a  necessity  require  the  construc- 
tion of  the  proposed  railroad  before  it  can 
certify  that  such  is  the  fact.  To  enable  it  to 
pass  upon  that  question  of  fact  it  must  be 
in  possession  of  the  necessary  evidence  upon 
which  to  base  a  decision,  and  in  order  that 
the  people  may  have  an  opportunity  to  be 
heard  and  be  permitted  to  produce  evidence 
in  opposition  to  the  railroad's  claim  of  a 
necessity,  the  statute  requires  the  publication 
of  the  articles  of  association  for  three  weeks 
in  each  county  in  which  th&  road  is  proposed 
to  be  located,  and  further  requires  that  the 
certificate  shall  be  applied  for  within  six 
months  after  the  completion  of  such  publi- 
cation. Upon  such  hearing  the  commission- 
ers have  the  right  to  administer  oaths  to  wit- 
nesses, to  authorize  their  examination  and 
cross-examination  by  counsel,  and  while  not 
bound  by  the  technical  rules  governing  the 
admission  of  evidence  in  actions  and  proceed- 
ings pending  before  the  courts,  the  commis- 
sioners are  authorized  to,  and  do  receive 
oral  testimony,  written  and  printed  docu- 
ments, and  affidavits  which  in  their  opinion 
tend  to  throw  light  upon  the  question  which 
in  the  end  they  are  to  pass  upon,  namely, 
whether  'public  convenience  and  a  necessity' 
require  the  construction  of  the  proposed  rail- 
road. This  determination  is  one  of  g^eat 
importance  from  a  public  point  of  view,  and 
so  the  statute  requires  that  it  shall  be  passed 
upon  at  the  very  threshold  of  the  corpo- 
ration's existence,  for  thus  is  prevented,  if 
the  railroad  ought  not  to  be  built,  a  waste  of 
the  money  contributed  by  the  stockholders  in 
proceedings  which  may  come  to  naught  should 
some  owner  of  land  through  which  the'  rail- 
road is  intended  to  pass  succeed  in  estalv 
lishing,  in  condemnation  proceedings,  that 
there  is  no  necessity  for  the  building  of  the 
railroad."  See  also  In  re  Public  Service 
Commission,  217  X.  Y,  61,  111  N.  E.  658, 
wherein  the  action  of  the  commissioners  on 
an  application  for  such  a  certificate  was  said 
to  be  final.  In  Gratiot,  etc.  Tel.  Co.  v. 
Brownsville  Farmers'  Telephone  Co.  .34  Ohio 
Cir.  Ct.  Rop.  237  {affirmed  without  opinion 
106  X.  E.  1059),  a  telephone  company  sued  to 


enjoin  another  company  from  constructing  a 
competing  line  without  a  certificate  of  neces- 
sity from  the  public  service  commission.  The 
court  held  that  the  defendant  company  was 
not  within  the  terms  of  the  act  requiring 
such  a  certificate,  but  said  obiter:  "It  mis^ht 
further  be  said  that,  before  it  could  be  held 
that  the  defendant  should  procure  a  certifi- 
cate of  public  necessity  from  the  public  serv- 
ice commission,  the  adequacy  or  inadequacy 
of  the  service  rendered  in  the  localitv  where 
the  plaintiff's  property  is  located  would  first 
have  to  be  determined;  and  while  it  might 
not  be  essential  to  its  right  to  the  relief 
sought  in  this  action  to  show  that  it  was 
rendering  adequate  service  in  the  same  terri- 
tory, or  in  the  same  locality,  where  the  de- 
fendant company  expected  to  locate  its  lines, 
yet  it  would  not  be  necessary  to  make  such 
showing  in  this  proceeding,  but  the  question 
of  the  adequaey  or  inadequacy  of  its  service 
would 'have  to  be  raised  and  passed  upon  by 
the  public  service  commission." 


MEDUK 

V. 

COUNTT  BOARD  OF  EDUCATION 


North  Carolina  Supreme  Court — November 

18,  1914. 

ie7  N,  Car.  239;  83  S,  E,  483. 


Witnesses  —  Testimoiiy  as  to  Repute  — 
Seope   of   Cross-ezaaainatioii. 

In  mandamus  to  compel  a  school  commit- 
tee to  admit  relators'  children  to  the  white 
school,  from  which  they  had  been  excluded, 
as  being  of  mixed  blood,  a  witness  who  tes- 
tified that  the  mother  of  the  children  was 
generally  reputed  to  be  of  mixed  blood  may 
be  cross-examined  as  to  whether  the  report 
had  been  started  through  envy  and  jealousy; 
such  evidence  tending  to  discredit  the  witness' 
testimony  as  to  the  general  reputation. 

ETidenoe  —  Aa  to  Race  to  Whleli  Per- 
son Belongs. 

A  witness,  who  has  not  testified  to  general 
reputation  aa  to  the  parentage  of  a  person, 
whose  race  is  in  quention,  cannot  testify  as 
to  who  was  said  to  be  such  person's  parent. 

[See  note  at  end  of  this  case.] 


In  a  suit  by  a  father  to  compel  the  admis- 
sion of  his  children,  who  were  excluded  from 
the  white  school  as  mixed  bloods,  evidence  of 
declarations  by  the  father  that  he  had  mar- 
ried a  negress  is  admissible  only  to  impeach 
his  testimonv  that  the  children  were  white; 
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he  not  being  such  a  party  in  interest  that 
his  declarations  would  be  substantive  evidence 
as  admissions  against  interest. 

[See  note  at  end  of  this  case.] 
Instraotions  —  Aa  to  Weight  of  JSvi" 
dence  —  Necessity  of  SpeoilLo  Objec- 
tion. 

In  view  of  court  rule  27  (164  K.  C.  548, 
81  S.  E.  xi),  providing  that  it  shall  not  be 
ground  for  exception  that  the  court  failed  to 
charge  the  jury  as  to  the  eflfect  to  be  given 
testimony  admitted  in  corroboration  or  con- 
tradiction, unless  such  charges  are  specially 
requested,  the  giving  of  a  charge  which  in- 
formed the  jury  that  testimony  was  to  be 
considered  solely  in  impeachment  of  a  wit- 
ness, even  if  error,  is  harmless. 

Appeal  from  Superior  Court,  Wake  county: 
Allen,  Judge. 

Action  for  mandamus.  J.  R.  Medlin,  plain- 
tiff, and  County  Board  of  Education  of  Wake 
County  et  al.,  defendants.  Judgment  for 
plaintiff.  Defendants  appeal.  The  facta  arfe 
stated  in  the  opinion.    Affirmed. 

Percy  J,  Olive  and  H.  E.  Norria  for  appel- 
lants. 

W.  B,  8ncw  and  ArmUtead  Jone9  d  Son 
for  appellee. 

a 

[239]  Clark,  C.  J.— This  lis  an  action 
against  the  county  board  of  education  of 
Wake  and  the  school  committee  of  District 
No.  2  (white)  of  House's  Creek  Township. 
The  plaintiff  alleges  that  his  children  belong 
to  the  white  race  and  are  entitled  to  attend 
said  school,  but  have  been  wrongfully  and 
unlawfully  debarred  by  defendants  from  at- 
tending the  same  on  the  false  allegation  that 
they  are  of  mixed  blood,  and  asks  a  man- 
damus to  compel  the  defendants  to  admit  his 
children  to  the  said  school  for  [240]  whites. 
The  defendants  answer,  admitting  that  plain- 
tiff's children  have  been  debarred,  and  aver 
that  ther  are  of  mixed  blood  and  therefore 

m 

not  entitled  to  attend. 

It  is  admitted  in  the  answer  that  the  plain- 
tiff, who  is  the  father  of  the  children,  is  of 
the  white  race.  It  is  also  admitted  that  Nan 
Powers  was  the  mother  of  Mrs.  J.  R.  Medlin 
and  the  grandmother  of  plaintiff's  children. 
It  was  contended  by  plaintiff  that*  John  Pow- 
ers and  Lucy  Powers,  who  are  admitted  to  be 
of  the  white  race,  were  the  parents  of  Nan 
Po"wers,  but  this  was  denied  by  the  defend- 
ants. 

Bevisa],  4086,  forbids  the  admission  of  chil- 
dren to  the  white  schools  if  there  is  any  ad- 
mixture of  colored  blood.  Johnson  ▼,  Board 
of  Education,  166  N.  C.  468,  82  S.  E.  832. 
The  jury  found  that  the  children  of  the  plain- 
tiff were  of  unmixed  white  blood  and  entitled 
to  attend  the  white  school. 


Exceptions  1  and  2  not  being  brought  for- 
ward in  defendants'  brief,  are  abandoned. 
Rule  34. 

Elma  Maynard  testified,  on  cross-examina- 
tion in  respect  to  Annie  Powers^  tha.t  the  gen- 
eral reputation  was  that  she  was  of  mixed 
blood.  The  witness  was  then  asked  "If  that 
general  reputation  has  not  sprung  up  through 
envy  and  jealousy  of  two  or  three  men  in 
that  neighborhood  in  the  last  few  years?'*  To 
which  she  replied:  "I  have  heard  so.  I  went 
to  school  with  some  of  Mr.  Medlin's  children. 
It  is  generally  reputed  that  two  or  three  men 
started  the  rumor  that  Medlin's  children  were 
mixed  blooded."  This  was  a  matter  in  the 
discretion  of  the  court.  It  showed  by  the 
witness's  testimony  that  there  was  no  general 
reputation  as  to  Nan  Powers  being  of  mixed 
blood;  that  what  the  witness  meant  was  that 
there  was  a  widely  spread  report  which  waa 
not  believed,  because  it  was  of  general  repute 
that  it  was  a  trumped-up  charge.  ' 

Exceptions  4,  5,  7,  8,  18,  20,  23,  and  26 
seem  to  present  substantially  the  same  ques- 
tion, which  is  exemplified  by  the  question, 
"who  was  said  to  be  her  mother?"  Here  it  is 
not  the  general  reputation  that  is  asked  for, 
but  merely  hearsay.  To  make  such  questions 
competent,  the  witness  should  have  been 
asked,  first,  i|  she  knew  the  general  reputa^ 
tion.  This  defect  applies  to  all  these  ques- 
tions. The  defendant  did  not  offer  to  show 
general   reputation   in  the  family.  '' 

Exceptions  9  and  10  are  those  most  strenu- 
ously contested.  Thad  Ivey,  who  was  a  wit- 
ness for  the  defendants^  testified  that  plaintiff 
Medlin  had  sa^  to  him :  "I ,  married  a  nig- 
ger;" and  Hardie  Bagwell,  also  witness  for 
defendants,  testified  that  Medlin  said  in  his 
presence  that  he  "knew  his  wife  was  one- 
fourth  nigger." 

J.  R.  Medlin  denied  having  made  such  state- 
ments, and  testified  that  his  wife  was  the 
daughter  of  Annie  Powers,  who  was  white, 
and  that  he  had  never  known  that  she  was 
reported  to  be  of  mixed  blood;  that  Annie 
Powers  was  the  daughter  of  John  Powers  and 
Lucy  Powers,  who  are  admitted  on  this  trial 
to  be  of  the  white  race. 

[241]  There  was  much  confiicting  evidence, 
but  the  jury  fou^d  that  the  evidence  showed 
that  the  children  were  of  purely  white  blood. 

Exceptions  9  and  10  are  because  the 
judge  stated  that  the  evidence  of  Bag- 
well and  Ivey  as  to  Medlin's  statement 
was  "impeaching  evidence.  The  parties  in- 
volved here  are  the  children.  It  is  •  only 
what  we  call  impeaching  evidence.  It  only 
affects  Mr.  Medlin's  testin^ony  as  a  witness, 
but  it  is  not  what  we  call  substantive  evi" 
dence  as  to  the  real  cplor  of  the  children.  He 
denies  having  said  that,  and  it  is  only  a  ques- 
tion affecting  his  testimony,  that  does  not 
go  to  the  jury  in  respect  to  the  color  of  the 
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children.''  Had  this  evidence  of  contradictory 
etatementa  been  as  to  any  other  witness  than 
Medlin,  unquestionably  such  contradictory 
statements  would  have  been  impeaching  and 
not  substantive  evidence.  As  the  judge  stat- 
ed, it  could  not  affect  the  color  of  the  chil- 
dren. It  was  not  evidence  as  to  their  color, 
but  hearsay  impeaching  the  truth  of  his 
statement  on  the  trial.  Evidence  of  contra- 
dictory statements  are  not  substantive  evi- 
dence, but  merely  impeaching  testimony,  un- 
less it  is  an  admission  by  a  party  in  interest. 
The  contradictory  statement  is  hearsay,  and 
therefore  incompetent  except  to  impeach  the 
credibility  of  the  testimony  of  the  witness, 
except  when  the  statement  is  a  declaration 
against  interest.  Here,  while  Medlin  was  the 
nominal  plaintiff,  he  was  not  possessed  of 
such  interest  as  would  have  made  his  admis- 
sion against  the  interest  of  the  children  re- 
ceivable as  such.  1  Greenleaf  Ev.  sec.  176. 
If  he  had  signed  a  statement  that  the  chil- 
dren were  not  white,  it  would  not  have  been 
competent  in  an  action  brought  directly  by 
them,  unless  he  had  gone  on  the  stand  and 
testified  to  the  contrary,  and  then  it  would 
have  been  competent  only  to  impeach  his 
credibility.  The  judge  ruled  correctly,  be- 
sides. If  it  had  been  otherwise  the  jury  could 
riot  have  been  prejudicially '  affected  by  the 
distinction,  which  they  could  not  be  expected 
to  comprehend,  between  impeaching  evidence 
by  reason  of  a  contradictory  statement  which 
lessens  the  Weight  of  witness's  testimony  and 
calling  such  contradictory  statement  substan- 
tive evidence.  The  distinction  between  the 
two  is  not  easily  appreciated  by  a  jury.  For- 
merly new  trials  were  given  by  reason  of  the 
distinction.  But  the  Court,  appreciating  the 
fact  that  new  trials  should  not  be  given  on 
such  slight  distinction,  in  Rule  27,  164  N.  C. 
548,  prescribed:  "When  testimony  is  admit- 
ted, not  afl  substantive  evidence,  but  in  cor- 
roboration or  contradiction,  and  that  fact  is 
stated  by 'the  court  when  it  is  admitted,  'it 
will  not  be  ground  for  exception  that  the 
judge'  fails  in  his  charge  to  again  instruct 
the  jury  especially  upon  the  nature  of  such 
evidence,  unless  his  attention  is  called  to  the 
matter  by  a  prayer  for  instruction;  nor  will 
it  be  ground  of  exception  that  evidence  com- 
petent for  some  purposes,  but  not  for  all,  is 
admitted  generally,  unless  the  appellant  asks 
at  the  time  of  admission  that  its  purpose 
shall  be  restricted." 

[242]  The  tendency  of  the  courts  and  of 
the  times  is  that  new  trials  shall  not  be 
granted  unless  it  can  be  seen  that  the  error, 
if  one  is  committed,  materially  contributed 
to  the  result  of  the  trial.  This  is  hardlv 
pdssible,  when  the  error  alleged  is  that  evi- 
dence wafll  substantive  and  not  impeaching 
only,  when  the  contradictory  statement  is 
miUle  by  a  nominal  plaintiff  who  is  suing  in 


behalf  of  the  beneficial  plaintiffs,  whose  rights 
he  could  not  prejudice  by  any  admission  out 
of  court,  though  such  statement  by  him  might 
well  be  calculated,  if  believed  by  the  jury,  to 
disparage  the  weight  of  his  testimony  at  the 
trial. 

Xhe.  other  exceptions  do  not  require  discus- 
sion. They  were  evidently  taken  out  of 
abundant  caution  in  a  hotly  contested  case. 
The  question  at  issue  is  almost  entirely  one 
of  fact.  It  is  one  in  which  a  jury  would  be 
naturally  deeply  interested  and  in  which  the 
jurors  have  the  great  advantage  over  any 
other  mode  of  trial  in  that,  knowing  the  wit- 
nesses, they  can  weigh  the  credit  to  be  given 
to  their  testimony. 

The  burden  waa  upon  the  plaintiff  to  make 
out  his  case  by  the  preponderance  of  the  tes- 
timony, and  when  a  jury  of  twelve  white  men 
have  determined  the  issue,  as  they  have  done 
in  this  case,  in  a  matter  of  this  kind,  tliere 
can  be  little  doubt  of  the  correctness  of  their 
ponclusion. 

No  error. 

Walker,  J.  {dissenting), — ^It  is  always 
with  regret  that  I  have  to  differ  with  my 
brethren  of  the  majority,  and  I  never  do  so 
unless  I  am  convinced  otherwise  by  reaaona 
which  my  own  logic  does  not  enable  me  to 
overcome,  and  never  express  that  difference 
in  the  form  of  a  separate  opinion  unless  the 
case  is  of  the  greatest  importance  or  the 
principles  involved  are  of  the  gravest  moment 
in  the  axiministration  of  justice.  I  so  regard 
this  case,  and  the  doctrines  of  law  which 
govern  it.  The  Legislature  had  positively 
and  unmistakably  forbidden  that  a  child  hav- 
ing any  negro  blood  in  its  veins  aliould  be 
admitted  to  a  public  school  for  white  chil- 
dren, adequate  and  equal  facilities  being  pro- 
vided by  law  for  the  education  of  both  raices 
in  separate  schools  (Johnson  v.  Board  of 
Education,  166  N.  C.  468,  82  S.  E.  832),  and 
this  being  so,  and  such  having  been  ordained 
as  the  public  policy  of  the  State  by  the  high- 
est lawmaking  body,  for  reasons  which  are 
obvious,  it  is  our  bounden  duty  to  see  that 
the  law  is  not  violated,  either  directly  or 
indirectly.  .It  follows  that  where,  the  right 
of  any  child  to  b^  admitted  to  a  school  for 
white  children  is  brought,  into  controversy, 
the  right  being  disputed  upon  the  ground 
that  he  has  inherited  negro  blood  in  however 
small  a  degree  or  quantity,  the  question 
shoulcl  be  tried  and  decided  strictly  according 
to  established  rules  of  law.  My  fixed  opinion 
that  this  case  has  not  been  so  tried  is  my 
reason,  and  an  all-sufficient  one,  for  this  dis- 
sent. WTiatever  may  be  said  of  th^  others, 
this  exception  of  the  defendant  is  certainly 
well  taken.  The  action  was  [243]  brought 
by  J.  R.  Medlin  against  the  defendants.  He 
is  the  only  plaintiff,  and  brings  the  suit  in 
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his  own  name,  alleging  his  individual  and 
personal  interest  therein  as  the  natural 
guardian  of  his  children.  They  are  not  par- 
ties. He  is  attempting  solely  to  enforce  his 
alleged  pat«rnal  right  to  have  his  children 
admitted  to  the  school.  He  is,  therefore,  not 
only  a  party  in  interest,  but  the  only  party 
ia  interest  on  the  side  of  the  plaintiff. 

The  defendants  introduced  as  a  witness 
Thad  Ivey,  who  testified  that  plaintiff  J.  R. 
Medlin  said  to  him,  in  a  conversation  had 
while  he  was  riding  with  witness  in  his 
buggy,  he  being  a  mail  carrier:  "  *Well, 
Ivey,  what  are  we  going  to  do  about  the 
school  matter?'  And  I  asked  what  was  the 
matter  with  the  school  business,  and  he  said: 
^hey  wont  let  us  send  to  school;'  and  he 
said  to  me,  'I  married  a  negro,'  and  it  so 
shocked  me  there  was  very  little  else  said, 
if  anything  at  all.  I  drove  on  and  he  went 
his  way."  The  court  ruled,  without  even  any 
objection  by  plaintiff  to  the  testimony,  so 
far  as  the  record  shows,  that  it  could  be  used 
only  as  evidence  tending  to  impeach  Mr. 
Medlin  as  a  witness,  and  not  as  substantive 
proof  of  the  children's  color,  and  he  would 
not  allow  it  to  be  considered  by  the  jury  to 
prove  that  fact.  The  defendant  offered  the 
evidence  generally,  both  as  impeaching  and 
as  substantive  evidence.  His  Honor  fell  into 
this  error  doubtless  because,  from  his  remark 
while  ruling  upon  the  question,  he  evidently 
thought  the  children  were  the  plaintiffs,  and 
their  father  was  not  the  plaintiff;  but  he 
was  mistaken  in  this  assumption. 

It  is  hardly  necessary  to  cite  authority  for 
the  position  that  a  declaration  against  the 
interest  of  a  party  is  always  competent  as 
both  impeaching  and  substantive  evidence, 
and  is  evidence  of  the  strongest  and  weight- 
iest kind.  A  man  is  not  apt  to  swear  to  his 
own  hurt.  Plaintiff,  at  the  time  of  his  re- 
mark to  the  witness  Ivey,  had  a  controversy 
with  the  school  board,  it  seems,  and  spoke 
advisedly  and  with  knowledge  that  his  state- 
ment might  affect  his  interests.  That  such 
declarations  are  competent  would  seem  to  be 
beyond  any  doubt.  McDonald  v.  Carson,  05 
N,  C.  377;  Locklayer  v.  Locklayer,  139  Ala. 
354,  35  So.  1008,  where  the  declarant  had 
said  he  was  of  negro  blood;  and  even  in  pro- 
ceedings to  caveat  a  will,  where  there  are 
strictly  no  parties,  such  declarations  by  any 
of  those  who  have  been  brought  in  have  been 
held  admissible  by  this  Court.  Enloe  v.  Sher- 
rill,  28  N.  C.  212,  where,  at  p.  216,  Judge 
Nash  says:  "And  when  the  declarations  of 
any  party  to  the  issue  are  admitted  as  evi- 
dence, it  is  because  of  the  rule  that  the  dec- 
larations of  any  one  against  his  interest  is 
le<ral  testimony  as  against  him.  It  has  there- 
fore been  ruled  in  this  State  that  in  an  issue 
of  deviaavit  vel  turn,  when  the  parties  are 
regularly  constituted,  their  declarations  are 


evidence  against  them,"  citing  McCraine  v. 
Clarke,  6  N.  C.  317.  In  McDonald  v.  Carson, 
supra,  Chief  Justice  Smith  dismisses  a  simi- 
lar point  with  scant  consideration,  in  view 
[244]  of  the  well  settled  rule  of  evidence. 
He  says,  briefly:  "The  last  imputed  over- 
sight is  in  regard  to  a  conversation  had  be- 
tween the  plaintiff  and  the  defendant  Wads^ 
worth,  of  which  it  is  enough  to  say  tliat  any 
and  all  declarations,  pertinent  to  the  subject- 
matter  and  bearing  upon  the  issue,  coming 
from  the  defendants,  or  any  of  them,  are 
competent,  at  least  against  the  persons  mak- 
ing them,  and  may  be  against  all,  when  their 
interests  are  joint  and  they  are  engaged  in  a 
common  enterprise.  This  objection  has  not 
been  pressed  in  the  argument,  and  we  dismiss 
it  without  further  comment." 

Nan  Powers  was  the  grandmother  of  the 
children,  the  mother  of  Medlin's  wife.  Elma 
Maynard  had  testified  that  the  general  repu- 
tation was  that  Nan  Powers  was  of  mixed 
blood,  meaning  that  there  was  an  admixture 
of  negro  blood,  and  on  redirect  examination 
was  allowed  to  state,  over  defendant's  objec- 
tion, that  she  had  heard  that  the  reputation 
to  which  she  had  referred  had  "sprung  up 
from  envy  and  jealousy  of  two  or  three  men 
in  the  neighborhood."  This  was  clearly  in- 
competent, as  what  she  had  last  heard  came 
from  an  entirely  different  source,  and  it  was 
not  the  subject  of  proof  by  reputation.  If 
she  had  said,  that  at  the  same  times  she 
heard  of  the  reputation  as  to  Nan  Powers 
being  of  mixed  blood,  she  also  heard,  as  a 
qualifying  part  thereof,  that  it  was  based  on 
envy  and  jealousy,  the  case  would  have  been 
different;  but  she  did  not  say  so. 

His  Honor  also  disparaged  the  defendant 'ti 
testimonv,  of  course  unconsciouslv,  when  he 
said  that  he  thought  "the  law  ought  to  be 
verv  carefuUv  administered  as  to  the  mixed 
blood  of  a  person  born  sixty-eight  years  ago,'* 
for  that  remark  greatly  impaired  its  force, 
and  there  was  no  real  reason  why  the  law 
should  be  more  carefully  administered  in  such 
a  case  than  in  any  other.  It  was  giving  the 
court's  view  upon  the  weight  of  such  testi- 
mony, and  although  not  in  so  many  words, 
the  clear  implication  was  that  it  was  not 
entitled  to  much  credit.  The  evidence  in 
this  case  to  show  the  presence  of  negro  blood 
in  the  veins  of  these  people  was  very  strong, 
and  almost  convincing;  but  such  an  observa- 
tion coming  from  the  court  might,  and  no 
doubt  did,  turn  the  scales  against  the  de- 
fendants, and  was  within  the  prohibition  of 
Revisal,  sec.  535.  State  v.  Dick,  60  N.  C. 
440,  86  Am.  Dec.  4.39;  Withers  v.  Lane,  144 
N.  C.  184,  56  S.  E.  865;  Park  v.  Exum,  156 
N.  C.  228,  72  8.  E.  309;  State  v.  Cook,  162 
N.  C.  588,  7  S.  E.  759;  Ray  v.  Patterson. 
165  X.  C.  512,  81  S.  E.  773,  and  Speed  v. 
Perry,  167  N.  C.  122,  83  S.  E.  176. 


304 


CITE  THIS  VOL.  ANN.  CAS.  1916£. 


Reputation  and  tradition  are  the  methods 
of  proof  by  which  pedigree  and  kindred  mat- 
ters are  established.  They  are  considered  by 
the  law  as  reliable  and  trustworthy,  and 
therefore  have  long  been  admitted  as  evidence. 
This  kind  of  testimony  is  not  weakened,  but 
rather  strengthened  by  age  and  the  long  con- 
tinuance of  the  reputation.  Any  tradition 
which  can  survive  the  lapse  of  sixty-eight 
years  is  not  to  be  discredited  [246]  on  ac- 
count of  that  fact,  but  our  confidence  in  its 
truthfulness  should  be  increased  thereby,  aa 
it  improves  by  age,  and  the  long  period  of 
its  existence  and  the  continuity  of  the  tradi- 
tion but  show  its  persistence.  The  length  of 
time,  therefore,  was  not  the  proper  subject 
of  unfavorable  comment.  No  rule  of  law, 
that  I  am  aware  of,  warranted  the  criticism. 

The  learned  and  impartial  judge  who  pre- 
sided at  this  trial  was  inadvertent  to  the 
effect  of  this  remark  at  the  time,  as  he  would 
be  the  last  one  to  sway  a  jury,  in  the  least, 
by  any  personal  expression  of  opinion  upon 
the  weight  of  the  evidence.  He  is  too  just 
and  exemplary  for  that,  and  that  the  com- 
ment was  unguardedly  made,  I  have  not  the 
least  doubt.  But  we  must  look  at  its  effect, 
and  the  motive  is  not  to  be  considered.  Starr 
v.  Southern  Cotton  Oil  Co.  165  N.  C.  587, 
81  S.  E.  776;  State  v.  Dick,  supra;  Withers 
v.  Lane,  supra. 

The  exclusion  of  the  evidence  of  Thomas 
Finch  was  error,  as  it  was  not  necessary  to 
prove,  as  a  fact,  that  Nan  Powers  had  any 
grandparents.  In  the  course  of  nature,  she 
must  have  been  the  grandchild  of  some  one, 
and  the  court  takes  judicial  notice  of  all  such 
matters. 

There  are  other  assignments  of  error,  but 
I  need  not  consider  them,  as  those  I  have 
mentioned  are  sufficient  to  overturn  the  ver- 
dict .and  judgment.  Some  of  the  defendant's 
most  important  evidence  was  either  improp- 
erly excluded  or  the  probative  force  to  which 
it  was  naturally  and  legally  entitled  was 
greatly  weakened;  and,  thus  embarraased, 
there,  was  left  to  the  defendant  little  chance 
to  succeed.  We  are  not  inerrable,  and  these 
slips  will  sometimes  accidentally  occur,  where 
we  strive  to  do  our  best;  but  the  harm  is  not 
neutralized  by  the  noble  purpose  to  do  the 
right,  however  earnest  it  may  be,  and  for  this 
reason  the  law  steps  in  and  corrects  the  error, 
and  it  is  but  just  that  it  should  do  so.  It 
takes  no  chances  on  the  probable  harmless- 
ness  of  the  mistake,  but  acts  upon  the  theory 
that  such  a  handicap  must  needs  be  prejudi- 
cial. 

Tlie  public  schools  of  our  State  should  be 
administered  in  strict  accordance  with  the 
mandate  of  the  law  requiring  separate  schools 
for  the  two  races.  It  is  no  injustice  to  either, 
but,  in  my  judgment,  a  great  help,  and  a 
necessary  provision  for  both.    If  this  verdict 


has  gone  wrong,  the  harm  may  be  incalcula- 
ble, and  especially  so  if  it  has  resulted  from 
an  erroneous  application  of  the  law.  It  is 
better,  even  if  it  be  a  true  deliverance,  that 
it  should  come  after  a  trial  which  is  clear 
of  any  departure  from  long  established  prin- 
ciples. My  conviction,  after  much  reflection 
upon  and  study  of  the  questions  raised,  has 
led  me  irresistibly  to  the  conclusion  which 
I  have  stated,  and  my  desire  to  see  this  im- 
portant law,  so  necessary  to  the  peace  and 
happiness  of  both  races,  correctly  and  strictly 
enforced,  compels  me  to  this  dissent. 

The  record  shows,  as  I  have  stated,  that 
J.  R.  Medlin  is  suing  in  his  own  behalf  and 
rot  as  next  friend  or  in  behalf  of  his  chil- 
dren. He  [246]  alleges,  and  it  is  the  only 
theory  upon  which  he  bases  his  claim  to  re- 
lief, that  his  o>vn  personal  right  has  been 
violated,  and  he  is,  in  no  sense,  a  nominal 
plaintiff,  either  in  fact  or  in  law.  His  chil- 
dren are  not  parties  to  this  record,  and  if 
they  were  and  could  assert  any  individual 
right  therein,  they  would  have  to  appear  by 
their  next  friend.  I  cannot  agree  to  the  doc- 
trine that  because  a  jury  has  decided  a  case 
one  way,  it  must  be  the  correct  one.  That 
depends  very  much  upon  whether  the  law  has 
been  properly  administered,  and  the  defend- 
ant is  entitled  under  the  Constitution,  and 
as  of  right,  to  a  legal  trial,  and  a  verdict  in 
accordance  therewith.  Nor  do  I  agree  that 
the  testimony  as  to  the  declaration  of  Medlin 
"that  his  wife  was  a  negro"  is  not  competent 
substantively  on  other  grounds  than  that  he 
is  the  real  plaintiff  in  this  suit.  It  would 
be  dangerous  practice  to  found  our  decisions 
upon  the  possible  correctness  of  a  verdict. 
We  do  not  decide  the  facts,  but  what  is  the 
law  of  the  case.  We  stated  in  Starr  v.  South- 
em  Cotton  Oil  Co.  supra,  that  the  court 
should  be  careful  to  see  that  neither  party  is 
placed  at  any  undue  advantage  before  the 
jury  by  anything  occurring  during  the  trial, 
whether  it  proceeds  from  counsel,  the  court, 
or  otherwise,  and  further  said:  ''Courts 
should  be  very  careful  to  safeguard  the  rights 
of  litigants  and  to  be  as  nearly  sure  as  pos- 
sible that  each  party  shall  stand  before  the 
jury  on  equal  terms  with  his  adversary,  and 
not  be  hampered  in  the  prosecution  or  defense 
of  his  cause  by  extraneous  considerations, 
which  militate  against  a  fair  hearing.  .  .  . 
While  frequently  in  the  exercise  of  the  au- 
thority conferred  upon  this  Court  we  disre- 
gard technical  errors,  when  we  see  that  they 
do  not  affect  the  merits  of  the  controversv, 
the  error  committed  in  this  case  is  of  too 
grave  a  nature  to  be  put  aside  as  merely 
technical,"  citing  Hensley  v.  McDowell  Fur- 
niture Co.  164  N.  C.  148,  which  is  to  the 
same  general  effect.  I  am  of  opinion  that 
tliere  should  be  a  new  trial. 

Hoke,  J.,  concurs  in  this  dissenting  opinion. 


NOTE. 

On  an  issue  as  to  the  race  to  which  a  per- 
son belongs,  evidence  of  general  reputation 
is  held  in  the  reported  case  to  be  admissible. 
It  is  also  held  that  a  statement  out  of  court 
by  a  parent,  suing  to  enforce  the  right  of  his 
children  to  attend  a  school  for  whites,  that 
he  married  a  negro,  is  not  admissible  as 
original  evidence  but  only  by  way  of  im- 
peachment. The  evidence  admissible  to  show 
the  race  to  which  a  person  belongs  is  dis- 
cussed in  the  note  to  Cole  v.  District  Board, 
etc.  Ann.  Cas.  1914A  459. 
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laa  Mich,  ^72;  160  N.  W.  tl2. 


Asenoy  •—  Sale  of  I«and  by  Person  Not 
Broker  —  Measnre  of  Compensation. 

Where  one  not  engaged  in  the  real  estate 
business  is  employed  to  procure  a  purchaser 
of  real  estate  without  any  agreement  as  to 
the  commission  to  be  paid,  a  recovery  for 
procuring  a  purchaser  must  be  limited  to  the 
fair  value  of  the  services,  but  in  determining 
that  fact  the  amount  customarily  charged  by 
real  estate  agents  in  the  neighborhood  can  be 
considered,  but  it  cannot  be  made  a  governing 
factor. 

[See  note  at  end  of  this  case.] 

Hamtless  Error  —  Instmotion  Cnred  by 
Verdiet. 

Where  one  not  engaged  in  the  real  estate 
business  sued  for  the  usual  commissions  for 
procuring  a  purchaser  of  real  estate  pursuant 
to  a  contract  not  fixing  the  compensation,  de- 
fendant did  not  offer  any  evidence  of  the 
reasonable  value  of  the  services,  and  the  jury 
rendered  a  verdict  for  $200  less  than  the 
customary  commission,  the  error  in  an  in- 
struction authorizing  a  recovery  of  the  usual 
commission  is  not  reversible. 

Error  to  Circuit  Court,  Van  Buren  county: 
Dss  VoiQNES,  Judge. 

Action  for  services.  Frank  D.  Moreheuse, 
plaintiff,  and  Horace  T.  Shepard  et  al.,  de- 
fendants. Judgment  for  plaintiff.  Defend- 
ants bring  error.  The  facts  are  stated  in  the 
opinion.    Afpibhed. 


ThomoM   J.    Cavwuvugh    ior    plaintiffs    in 
error. 
David  Anderson  for  defendant  in  error. 
Ann.  Cas.  1916E. — 20. 
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[473]  Osis ANDES,  J. — ^Plaintiff,  a  farmer, 
claims  that  the  defendants,  also  farmers,  and 
neighbors  of  plaintiff,  desired  to  sell  their 
farm,  and  said  to  him,  each  of  them,  in  sub- 
stance, "If  you  can  sell  it,  I  will  pay  you 
for  it,*'  "I  will  pay  you,  and  pay  you  well, 
for  selling  the  farm;"  that  he  undertook  to 
sell  it.  lie  claims,  further,  that  he  found 
and  produced  a  person  who  bought  the  farm 
and  paid  for  it  the  sum  of  $9,000,  and  that 
he  should  be  paid  as  a  commission  5  per  cent 
on  this  sum.  He  declared  upon  the  common 
counts  in  assumpsit,  and  gave  as  particulars 
of  his  demand  the  following: 
'To  commission  on  sale  of  real  estate, 

$9,000  at  5  per  cent $450.00 

''Said  commission  to  be  at  the  usual  rate 
at  Paw  Paw,  Mich.,  and  said  5  per  cent  being 
said  rate  as  claimed  by  plaintiff." 

Defendants  denied  making  any  contract 
with  plaintiff,  and  denied  that  plaintiff  sold 
or  found  a  purchaser  for  tlie  farm  on  their 
account,  and  asserted  that  plaintiff's  interest 
and  conduct  with  respect  to  the  sale  arose 
out  of  the  fact  that  he  wished  his  brother-in- 
law,  the- purchaser,  to  locate  near  him.  In- 
cluded in  this  was  a  claim  that  plaintiff,  in 
talking  with  the  intending  purchaser,  depre- 
ciated the  value  of  the  farm,  calling  attention 
to  its  run-down  condition  as  affecting  the 
price  which  should  be  paid  for  it.  Issue  hav- 
ing been  joined  and  the  cause  tried,  a  verdict 
was  returned  in  plaintiff's  favor  for  $250, 
and  judgment  was  entered  accordingly. 

[474]  The  issues  were  simple,  were  plainly 
for  a  jury,  and,  while  a  considerable  number 
of  exceptions  were  taken  and  made  the  foun- 
dation for  an  assignment  of  errors,  we  think 
they  are  without  merit,  and,  with  a  single 
exception,  that  they  require  no  discussion. 
Plaintiff  introduced  testimony  tending  to 
prove  the  defendants'  offer  and  his  efforts 
pursuant  thereto,  known  to  defendants,  to 
find  a  purchaser  for  the  farm.  That  the 
farm  was  sold  for  $9,000  to  a  person  pro- 
duced by  plaintiff  is  not  disputed.  As  to  the 
value  of  his  services,  plaintiff  showed,  over 
objection  and  exception,  the  usual  commission 
charged  and  received  by  real  estate  agents 
and  brokers  in  Paw  Paw,  and  the  court  in- 
structed the  jury  that  if  they  reached  the 
question  of  damages,  they  should,  in  deter- 
mining the  amount  of  them,  '*be  governed  by 
the  usual  compensation  to  be  paid  in  Paw 
Paw  for  services  of  this  kind — Paw  Paw  and 
vicinity."  Error  is  assigned  upon  this  in- 
struction. In  this  connection  and  a  subject 
of  assigned  error,  the  court  said: 

"It  is  no  objection  to  plaintiff's  right  to 
recover  that  he  has  not  regularly  been  in  the 
business  of  real  estate  agent.  Any  person,  no 
matter  what  his  business,  has  the  right  to 
accept  employment  as  agent  for  another  in 
the  sale  of  real  estate.    If  defendants  in  fact 
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employed  Mr.  Moreliouse  as  their  agent  in  the 
matter  claimed  by  him,  they  would  be  aa 
much  bound  to  pay  him  as  if  they  had  made 
the  same  contract  with  a  person  whose  only 
business  was  to  act  as  a  real  estate  agent." 

Concerning  this,  appellants  say  in  their 
brief,  in  part: 

''If  the  plaintiflT  was  at  the  time  engaged 
in  the  real  estate  business,  there  would  be  no 
doubt  but  the  defendants  would  be  obliged  to 
take  notice  of  a  custom  existing  among  real 
estate  brokers,  but  that  is  not  the  question 
with  which  we  are  dealing.  The  plaintiff  was 
not  engaged  in  the  real  estate  business.  Then 
the  contract,  as  related  by  the  plaintiff  him- 
self, would,  it  [475]  seems,  negative  any  in- 
tent on  the  part  of  the  defendant  to  pay  a 
commission,  or  any  intent  on  the  part  of  the 
plaintiff  to  ask  a  commission  such  aB  persons 
engaged  in  the  real  estate  business  would 
expect. 

''The  parties  were  farmers,  neighbors  as  it 
were,  and,  admitting  the  making  of  the  con- 
tract in  the  language  of  the  plaintiff,  can  it 
be  said  as  a  matter  of  law  that  the  defendant 
meant  more,  or  that  the  plaintiff  expected 
more,  than  to  be  paid  well  for  the  time  ex- 
pended in  producing  a  customer? 

"We  believe  the  proper  way  to  measure 
plaintiff's  compensation  would  have  been  for 
him  to  show  the  amount  of  time  spent  in 
endeavoring  to  and  in  procuring  a  customer, 
and  then  to  show  the  value  of  those  services." 

Plaintiff  did  show,  rather  generally,  what 
he  had  done,  in  his  effort  to  prove  that  he 
was  the  efficient  cause  of  making  the  sale. 

We  are  of  opinion  that  counsel  for  appel- 
lants is  right  in  his  contention  to  this  extent: 
That  upon  the  measure  of  damages  the  ques- 
tion was,  What  was  the  fair  value  of  the 
services  rendered  by  the  plaintiff?  In  deter- 
mining the  fair  value  of  the  services,  it  was 
not  error  to  consider  what  real  estate  men 
in  the  neighborhood  customarily  charged,  but 
it  was  error  to  make  the  customary  charge  of 
real  ebtate  men  the  governing  factor.  It  is 
not  unusual  for  a  neighbor  to  perform  for  a 
neighbor,  for  hire,  special  services  out  of  the 
line  and  scope  of  his  usual  employment.  A 
womiLn  will  sometimes,  with  skill,  nurse  her 
neighbor  who  is  sick,  or  her  neighbor's  child, 
with  the  mutual  understanding  that  she  shall 
be  well  paid  for  what  she  does.  In  such  a 
case,  the  usual  wages  of  a  trained  nurse 
ought  not  to  be  the  measure  of  her  pay,  for 
various  obvious  reasons,  one  of  which  is  that 
the  parties  did  not  contract  with  reference  to 
any  such  standard  of  wages. 

Can  it  be  said  that  the  error  was  not  preju- 
dicial? Presumptively  it  was  prejudicial. 
The  verdict  indicates  [476]  that  the  jury  con- 
sidered that  reasonable  pay  for  plaintiff's 
services  was  a  sum  less  than  5  per  cent  of 
the  selling  price  of  the  farm.     In  the  face 


of  the  court's  instruction,  they  returned  a 
verdict  for  $200  less  than  the  instruction 
called  for.  Defendants  introduced  no  testi- 
mony upon  the  subject.  They  say  in  the 
brief  that  because  the  court,  in  ruling  that 
testimony  of  the  usual  conmiission  was  com- 
petent, said: 

"I  am  afraid  that  any  other  measure  of 
damages  than  that  suggested  by  counsel  for 
the  plaintiff  would  lead  us  into  a  field  of 
exploration  that  would  never  end.  Either  he 
is  right  upon  that  proposition  or  he  has  no 
standing  in  court"— -defendants  were  thereby 
precluded  from  offering  any  testimony  as  tu 
the  value  of  the  services  of  the  plaintiff, 
except  the  testimony  of  witnesses  concerning 
the  prevailing  custom  among  real  estate  brri- 
kers.  It  is  probable  that  the  court  would 
have  excluded  any  testimony  offered  by  de- 
fendants upon  the  subject  of  the  reasonable 
value  of  plaintiff's  services.  But  counsel 
should  have  offered,  if  in  good  faith  he  could 
have  done  so,  to  prove  that  they  were  worth 
some  sum  less  than  plaintiff  claimed.  If  he 
had,  and  has,  no  testimony  tending  to  prove, 
the  contract  being  established,  that  the  ser\'- 
ices  were  reasonably  worth  less  than  $250, 
there  ought  to  be  no  new  trial. 

The  judgment  is  affirmed. 
,  McAlvay,  C.  J.,  and  Brooke,  Kuhn,  Stone, 
Bird,  Moore,  and  Steere,  J  J.,  concurred. 

Rehearing  denied  April  28,  1915. 


NOTE. 

Amonnt  of  Compensation  of  Person 
Other  than  Real  Estate  Broker  for 
Elfeoting  Sale  of  Land  Where  Con- 
tract Fails  to  Fix  Compensation. 

As  a  general  rule,  where  one  who  is  not  a 
real  estate  broker  performs  the  services  usu- 
ally rendered  by  such  a  broker,  his  compensa- 
tion is  to  be  determined  according  to  a  just 
and  fair  value  of  his  services.  Elting  v. 
Sturtevant,  41  Conn.  176;  Ruckman  v.  Berg- 
holz,  38  N.  J.  L.  531;  Erben  v.  Lorillard,  2 
Keyes  (N.  Y.)  567;  Baikie  v.  Latourelle,  24 
Quebec  K.  B.  171.    And  see  the  reported  case. 

The  reason  for  the  rule  is  well  stated  bv 
Ostrander,  J.,  in  the  reported  case  as  fol- 
lows: "We  are  of  opinion  that  counsel  for 
appellants  is  right  in  his  contention  to  this 
extent:  That  upon  the  measure  of  damages 
the  question  was.  What  was  the  fair  value 
of  tlie  services  rendered  by  the  plaintiff?  In 
determining  the  fair  value  of  the  services,  it 
was  not  error  to  consider  what  real  estate 
men  in  the  neighborhood  customarily  charged, 
but  it  was  error  to  make  the  customary 
charge  of  real  estate  men  the  governing  fac- 
tor. It  is  not  unusual  for  a  neighbor  to  per- 
form for  a  neighbor,  for  hire,  special  services 
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out  of  the  line  and  scope  of  his  usual  employ- 
ment. A  woman  will  sometimes,  -with  skill,  ' 
nurse  her  neighbor  who  is  sick,  or  her  neigh- 
bor's child,  with  the  mutual  understanding 
that  she  shall  be  well  paid  for  what  she  does. 
In  such  a  case,  the  usual  wages  of  a  trained 
nurse  ought  not  to  be  the  measure  of  her  pay, 
for  various  obvious  reasons,  one  of  which  is 
that  the  parties  did  not  contract  with  refer- 
ence to  any  such  standard  of  wages." 

But  evidence  of  the  customary  charges  of 
brokers  is  admissible  to  prove  what  is  a  fair 
and  reasonable  charge  in  the  particular  in- 
stance. Elting  V.  Sturtevant,  41  Conn.  176; 
Ruckman  v.  Bergholz,  38  N.  J.  L.  631.  In 
Ruckman  v.  Bergholz,  supra,  the  court  said: 
''The  charge  instructed  them  that  they  were 
not,  if  they  found  that  Bergholz  had  been 
employed,  but  at  no  fixed  rate  of  compensa- 
tion, and  had  rendered  the  service,  to  assume 
that  he  was,  of  course,  entitled  to  the  rate  of 
compensation  usually  accorded  to  professional 
land  brokers  or  real  estate  agents,  but  that 
they  were  to  consider  and  determine  the  value 
of  his  services  in  the  premises  from  the  work 
done,  and  in  fixing  the  amount,  the  amount 
usually  paid  to  professional  land  brokers  for 
such  services  m,ight  be  taken  into  considera- 
tion.'' The  status  of  such  evidence  was  de- 
scribed in  Elting  v.  Sturtevant,  supra,  where- 
in it  was  said :  ''1.  Was  the  testimony  of 
Mr.  Hooker  admissible?  The  point  to  be 
proved  was  the  value  of  the  plaintiff's  serv- 
ices in  purchasing  a  mill  for  the  defendant. 
The  testimony  of  Mr.  Hooker,  who  was  a  real 
estate  broker,  proved  what  his  charges  would 
have  been  for  the  same  services. .  It  was  not 
offered  as  fixing. the  rule  of  damages,  but  as 
tending  to  prove  the  point  in  isaue,  and  for 
that  purpose  we  think  it  was  properly  re- 
ceived. The  price  ordinarily  charged  for  such 
services  by  persons  engaged  in  that  business 
might  well  be  considered  by  the  court  in  de- 
termining what  the  plaintiff's  services  were 
reasonably  worth." 

If  the  services  oif  the  plaintiff,  however,  do 
not  accord  with  those  of  a  broker,  evidence 
of  the  charges  of  a  professional  broker  should 
not  be  admitted.  Thus,  where  the  services 
rendered  only  bring  the  parties  together,  and 
do  not  affect  the  negotiations  of  the  parties, 
the  plaintiff  may  recover  for  his  actual  serv- 
ices. Lyon  V.  Valentine,  33  Barb.  (N.  Y.) 
271.  And  if  the  parties,  acting  independ- 
ently of  the  plaintiff,  alter  the  contract,  the 
latter's  commission  is  based  on  the  actual 
consideration  of  the  sale.  Baikie  v.  Latou- 
relle,  24  Quebec  K.  B.  171;  Robertson  v. 
Carstens,  18  Manitoba  227. 

In  Louisiana  a  different  rule  prevails.  The 
amount  usually  paid  to  a  broker  is  the 
amount  of  compensation.  Stcfwart  v.  Soubral, 
119  La.  211,  43  So.  1009. 
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Mississippi  Supreme  Court — June  23,  1913. 


106  Miss,  367;  02  So.  353. 


Deadly  Weapom  —  Wliat  Comatitntea  — 


A  razor  is  not  a  "deadly  weapon,"  within 
Code  1906,  §  1103,  making  any  person  guilty 
of  a  misdemeanor  who  carries  concealed  any 
bowie  knife,  dirk  knife,  butcher  knife,  pistol, 
brass  or  metallic  knuckles,  slungshot,  sword, 
or  deadly  weapon  of  like  kind  or  description. 

[See  note  at  end  of  this  case.] 

Same. 

A  "razor"  is  defined  as  a  sharp  instrument 
or  tool  used  for  shaving  purposes. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Adams  county: 
Brown,  Judge. 

Criminal  action.  Junius  Brown  convicted 
of  unlawfully  carrying  deadly  weapon  and 
appeals.  The  facts  ar^  stated  in  the  opin- 
ion.   Reversed. 

I 

Cfuu,  F.  Engle  and  fl.   W.   Crawford  for 
appellant. 
Frank  Johnston  for  appellee. 

1372]  Reed,  J. — Junius  Brown,  a  boy 
about  thirteen  years  old,  was  charged  with 
unlawfully  carrying  concealed  "a  certain 
deadly  weapon,  to  wit,  a  razor."  Upon  the 
trial  of  the  case  in  the  circuit  court  on  ap- 
peal from  the  justice  of  the  peace  court, 
where  the  charge  was  made,  a  demurrer  to 
the  afiidavit  was  filed,  on  the  ground  that  "a 
razor  is  not  such  a  deadly  weapon  as  is  con- 
templated by  section  1103,  Code  of  1906." 
This  demurrer  was  overruled.  For  the  same 
reason,  the  appellant  moved  the  court  to 
exclude  the  evidence  and  give  peremptory  in- 
struction for  the  defendant;  after  the  testi- 
mony was  all  introduced.  From  conviction, 
appellant  -appeals,  and  assigns  as  error  the 
action  of  the  trial  court  in  refusing  to  sus- 
tain the  demurrer  and  to  grant  the  peremp- 
tory instruction. 

Section  1103  of  the  Code  of  1906  provides 
that  "any  person  who  carries  concealed,  in 
whole  or  in  part,  any  bowie  knife,  dirk  knife, 
butcher  knife,  pistol,  brass  or  metallic 
knuckles,  slungshot,  sword  or  other  deadly 
weapon  of  like  kind  or  description,  shall  be 
guilty  of  a  misdemeanor." 

Is  a  razor  a  deadly  weapon,  in  the  meaning 
of  the  statute?     It  will  be  noted  that  the 
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statute  names  certain  weapons,  and  then  in- 
cludes "other  deadly  weapons  of  like  kind  or 
description." 

A  razor  is  defined  in  the  Century  Diction- 
ary to  be  "a  sharp-edged  instrument  used  for 
shaving  the  face."  In  23  Am.  &  Eng.  Enc. 
of  Law  (2d  ed.)  891,  this  definition  is  given: 
"A  razor  is  a  sharp  instrument  or  tool  used 
for  shaving  purposes."  We  take  the  follow- 
ing definition  from  33  Cyc.  1537:  "A  razor 
is  a  sharp  instrument  or  implement  pertain- 
ing to  the  toilet  or  shop,  having  a  well-known 
and  specific  use,  to  which  it  is  ordinarily 
applied."  In  State  v.  Nelson,  38  La.  Ann. 
942,  68  Am.  Rep.  202,  it  is  said:  "A  razor 
is  an  instrument  or  implement  appertaining 
to  the  toilet  or.  shop.  It  has  a  well-known 
and  specific  use,  to  which  it  is  ordinarily 
applied.  [373]  It  is  not  known  or  usually 
sold  in  the  market  as  a  weapon." 

It  was  settled  in  State  v.  Nelson,  supra, 
that  a  razor  is  not  a  '^dangerous"  weapon 
within  the  statute  in  Louisiana,  which  de- 
clares that  "whoever  shall  carry  any  weapon 
or  weapons  concealed  in  or  about  his  person, 
such  as  bowie  knives,  pistols,  dirks  or  any 
other  dangerous  weapons,  shall,  on  convic- 
tion," etc.  It  will  be  noted  that  the  Louisi- 
ana statute  is  similar  to  that  in  this  state. 
We  think  it  is  broader  in  its  inclusions.  The 
statute  in  this  state,  after  naming  certain 
weapons,  says  "other  deadly  weapons  of  like 
kind  or  description."  In  Louisiana  the  stat- 
ute says  "or  any  other  dangerous  weapons." 
Referring  to  the  razor  as  such  a  weapon, 
Watkins,  J.,  delivering  the  opinion  of  the 
court,  said:  "It  may  be  quite  aB  easily  and 
conveniently  carried  in  the  pocket  as  a  pen- 
knife, and  when  thus  carried  is  effectually 
concealed  from  public  open"  view.  Under  such 
circumstances  the  concealment  of  one  would 
be  just  as  pernicious  as  the  other."  Defining 
the  difference  between  a  razor  as  a  dangerous 
weapon  when  used  in  a  combat  or  assault, 
and  instruments  which  are  made  to  be  used  in 
fights,,  and  which  are  ordinarily  called  arms 
or  weapons.  Judge  Watkins  said:  "The 
lawmaker,  in  our  view,  .  .  .  only  de- 
nounced as  a  crime  the  carrying  concealed 
dangerous  weapons  eo  nominey  and  not  such 
articles  or  instruments  as  might  be  used  in 
an  assault," 

It  was  decided  in  the  case  of  State  v.  Ian- 
nucci,  4  Penn.  ( Del. )  193,  56  Atl.  386,  that  a 
razor  is  a  deadly  weapon  within  the  mean- 
ing and  conception  of  the  statute  of  Dela- 
ware on  the  subject.  We  find,  however,  thai 
the  Delaware  statute  is  quite  different  from 
that  in  this  state.  It  provides  that,  "if  any 
X^erson  shall  carry  concealed  a  deadly  weapon 
upon  or  about  his  person  other  than  an  ordi- 
nary pocket  knife,  .  .  shall  upon  convic- 
tion," etc.  It  will  be  seen  that  no  weapons 
are   specifically  named   in  this  statute,  and 


that  there  is  no  limitation  [374]  whatever 
as  to  the  kind  of*  instruments  which  are  in- 
cluded as  deadly  weapons. 

In  deciding  tlie  case  of  State  y.  Larkin,  24 
Mo.  App.  410,  the  court  indicates  that,  if  a 
razor  is  carried  as  a  weapon  of  offense,  it 
might  be  termed  a  deadly  weapon  concealed. 
On  the  other  hand,  the  court  clearly  states 
that  it  is  not  to  be  ordinarily  denominated 
such  weapon.  In  delivering  the  opinion  of 
the  court,  Rombauer,  J.,  said:  "A  razor  is 
an  article  of  conunon  domestic  use,  and  while 
no  one  could  be  held  guilty  of  the  offense 
of  carrying  a  dangerous  and  deadly  weapon 
concealed  about  his  person,  simply  because 
he  so  carried  a  razor,  yet,  if  surrounding 
circumstances  would  tend  to  show  that  he 
carried  it  as  a  weapon  of  offense,  he  might 
become  liable  to  the  charge,  because  a  razor, 
when  thus  used,  is  notoriously  a  weapon 
dangerous  to  life." 

The  only  testimony  in  the  present  case 
showing  why  appellant  had  the  razor  con- 
cealed on  his  person  when  the  officer  found 
it  is  his  own  statement,  as  follows:  "My 
aunt  give  me  that  razor  to  have  sharpened. 
She  uses  it  to  cut  her  corns  with.  I  had  it 
in  my  pocket."  Though  a  razor  is  an  article 
of  ordinary  domestic  use,  still  it  is  well 
known  that  it  can  be  used  with  deadly  effect. 
This  can  also  t>e  said  of  an  ordinary  pocket 
knife,  or  other  articles  or  instruments  which 
are  not  classed  as  weapons.  In  some  sections 
of  the  land  it  may  be  the  habit  or  custom 
of  a  certain  class  of  persons  to  carry  a  razor 
concealed  for  the  purpose  of  using  it  in  com- 
bat. The  time  may  come  when  it  will  be  so 
generally  used  as  an  instrument  in  combat 
as  to  cause  the  legislature  to  include  it  in 
the  names  of  deadly  weapons,  which  shall  not 
be  carried  concealed.  But  we  cannot  decide 
that  it  is  so  included  now. 

We  are  construing  the  statute.  The  pur- 
pose thereof  is  to  prevent  the  carrying  con- 
cealed weapons;  that  is,  instruments  used  in 
fights,  or  arms.  Certain  of  the  instruments 
well  known  to  be  weapons  are  named,  and  then 
it  includes  "other  deadly  -Weapons  of  like  kind 
or  description."  [375]  We  do  not  believe 
that  wc  can  list  the  razor  in  the  class  of 
instruments  defined  to  be  weapons  of  like 
kind  and  description  to  those  designated  in 
the  statute. 

Reversed,  and  defendant  discharged. 


NOTE. 
Wl&at  Conatitntea  **Deadlj  Weapon.** 

The  earlier  cases  discussing  the  nature  of 
a  deadly  weapon  are  oollected  in  the  note  U\ 
Hudson  V.  State,  Ann.  Cas,  1912A  1324.    This 
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note  presents  the  recent  cases  on  the  same 
subject. 

A  deadly  weapon  has  been  defined  recently 
aa  "one  likely  to  produce  death  or  great 
bodily  harm  by  the  use  made  of  it,'*  the  court 
saying  that  "a  weapon  cax>able  of  producing 
death  is  not  necessarily  a  weapon  likely  to 
produce  death."  Clemons  v.  State,  8  Okla. 
Crim.  452,  128  Pac.  739. 

It  is  the  peculiar  and  exclusive  province 
of  the  jury  to  say  whether  an  ordinary  pocket 
knife  is  a  "deadly  weapon,"  or  merely  a 
"sharp  and  dangerous"  one;  for  a  pocket 
knife  is  not  necessarily  a  deadly  weapon. 
Clemons  ▼.  State,  8  Okla.  Crim.  452,  128 
Pac.  739,  wherein  the  court  said:  "In  many 
cases  the  court  may  declare  as  a  matter  of 
law  that  the  particular  weapon  was  or  was 
not  a  deadly  weapon,  but  where  the  weapon 
used  may  be  a  deadly  weapon  or  not,  accord- 
ing to  the  manner  in  which  it  was  used  or 
the  part  of  the  body  struck,  the  question 
must  be  submitted  to  the  jury."  In  Territory 
V.  Gomez,  14  Ariz.  139,  125  Pac.  702,  42 
T-.R.A.(N.S.)  975,  it  was  held  that  whether 
a  pistol  was  loaded  so  as  to  make  the  accused 
guilty  of  an  "assault  with  a  deadly  weapon" 
was  a  question  of  fact  for  the  jury. 

In  Schwarz  v.  Poehlmann,  178  111.  App.  235, 
it  was  held  that  a  rubber  hose,  plugged  at 
both  ends  with  pieces  of  wood  and  about  21 
inches  in  length  and  1^  inches  thick  was 
per  se  a  deadly  weapon  of  like  character  to  a 
slung  shot  and  within  the  scope  of  a  statute 
providing  that  "whoever  shall  have  in  his 
possession  .  .  .  any  slung  shot  or  me- 
tallic knuckles,  or  other  deadly  weapon  of 
like  character,  or  any  person  in  whose  posses- 
sion such  weapons  shall  be  found,  shall  be 
guilty  of  a  misdemeanor." 

It  was  held  in  Papella  v.  State  (Del.)  98 
Atl.  198,  that  a  revolver,  containing  car- 
tridges, even  though  so  defective  that  it  could 
not  be  fired,  was  within  the  scope  of  the  stat- 
ute. See  also  State  v.  Quail  (Del.)  92  Atl. 
850,  wherein  it  was  said  that  a  revolver, 
unloaded,  and  one  in  such  a  defective  condi- 
tion that  it  could  not  be  fired,  were  within  the 
purview  of  the  statute  of  Delaware  (ch. 
548,  vol.  16  [Rev.  Code  1852,  amended  to 
1893,  p.  987]  Del.  Laws,  c.  252)  :  That  "if 
«ny  person  shall  carry  concealed  a  deadly 
weapon,"  etc.  But  in  Territory  v.  Gomez,  14 
Ariz.  139,  125  Pac.  702,  42  L.R.A.(N.S.) 
975,  it  was  held  that  an  unloaded  pistol  is  a 
deadly  weapon  only  if  used  within  striking 
distance. 

A  pocket  knife  is  not  necessarily  a  deadly 
weapon,  though  it  may  be  a  sharp  and  danger- 
ous one.  Clemons  v.  State,  8  Okla.  Crim.  452, 
128  Pac.  739.  It  is  not  to  be  inferred  that  all 
knives  are  deadly  weapons;  and  in  McGill  v. 
State,  60  Tex.  Crim.  614,  132  S.  W.  941,  it 
was  held  to  be  error  on  the  part  of  the  trial 
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judge    not    to    instruct,    defining    a 
weapon. 

In  the  reported  case  it  is  held  that  a  razor 
does  not  come  within  the  meaning  of  a  stat- 
ute providing  that  "any  person  who  carries 
concealed,  in  whole  or  in  part,  any  bowie 
knife,  dirk,  butcher  knife,  pistol,  brass  or 
metallic  knuckles,  slung  shot,  sword  or  other 
deadly  weapon  of  like  kind  or  description, 
shall  be  guilty  of  a  misdemeanor."  In  Peo- 
ple V.  Cricuoli,  157  App.  Div.  201,  141  N.  Y. 
S.  855,  it  was  said  that  an  ordinary  razor, 
with  a  nicked  or  serrated  edge,  was  not  a 
deadly  weapon  within  the  meaning  of  a  stat- 
ute forbidding  the  carrying  of  concealed 
weapons  with  intent  to  use  them  unlawfully 
against  the  person  of  another,  and  specifying 
only  "a  dagger,  dirk  or  dangerous  knife;" 
and  that  it  was  not  prohibited  when  not 
shown  to  have  been  prepared  for  a  "danger- 
ous" weapon  for  such  a  use.  But  the  court 
said  in  People  v.  Cricuoli,  164  App.  Div.  119, 
149  N.  Y.  S.  819,  in  a  second  review  of  the 
case,  that  it  could  be  found  on  the  people's 
evidence  that  the  nicked  or  serrated  razor  was 
a  dangerous  knife  under  the  statute. 
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Wisconsin  Supreme  Court — May  21,  1914. 


Ida  Wis.  146;  147  N.  W.  04O;  14S  N. 

W.  109S. 


Criaiimal  Iaw  —  Risht  U  PreUminarj 
EzAminmtlom. 

The  right  to  a  preliminary  examination  is 
entirely  statutory;  the  proceeding  being  un- 
known at  common  law. 

[See  note  at  end  of  this  case.] 

Same. 

St.  1911,  §  4781  et  seq.  giving  to  persons, 
charged  with  offenses  not  triable  before  a  jus- 
tice of  the  peace,  the  right  to  a  preliminary 
examination,  do  not  give  such  right  to  one 
charged  with  an  offense,  the  exclusive  juris- 
d-Tction  to  try  which  was  given  to  the  district 
court  by  Laws  1899,  c.  218,  §  5,  and  the  ex- 
clusive jurisdiction  to  hold  a  preliminary  ex- 
amination for  which  was  given  to  the  same 
court  by  Laws  1905,  c.  63,  since  the  statutory 
scheme  for  preliminary  examinations  contem- 
plates that  they  be  held  in  a  separate  court 
from  the  one  which  has  jurisdiction  to  try 
the  case. 

[See  note  at  end  of  this  case.] 
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False  Pretenses  —  SnJfioienoy  of  Com- 
plaiat. 

A  complaint  for  obtaining  money  by  false 
pretenses,  which  alleged  that  the  defendant 
falsely  represented  that  a  certain  ring  was  of 
solid  gold,  and  that  the  complaining  witness, 
relying  on  such  pretense,  was  induced  thereby 
to  deliver  to  the  defendant  a  certain  sum  of 
money,  is  not  objectionable  as  failing  to  show 
what  was  tlie  deception  practiced  or  as  failing 
to  show  the  connection  between  the  pretenses 
alleged  and  the  obtaining  of  the  money. 

[See  generally  25  Am.  St.  Rep.  384.] 

Criminal  Law  —  Rieht  to  Preliminary 
Examination. 

Notwithstanding  Laws  1905,  c.  63,  amend- 
ing Laws  of  1890,  c.  218,  so  as  to  give  the 
district  court  concurrent  jurisdiction  with 
the  municipal  court  of  offenses  arising  within 
the  county  of  Milwaukee  the  punishment  of 
which  does  not  exceed  one  year's  imprison- 
ment of  a  fine  of  $500,  or  both,  no  preliminary 
examination  is  required  for  minor  offenses, 
where  the  examining  magistrate  has  jurisdic- 
tion to  try  defendant  for  the  offense  charged. 

[See  note  at  end  of  this  case.] 

Reported  from  Municipal  Court,  Milwaukee 
county:    Backus,  Judge. 

Criminal  action.  Albert  Solomon  convicted 
in  district  court  of  obtaining  money  by  false 
pretenses.  On  appeal  to  municipal  court  of 
Milwaukee  county,  that  court  reported  four 
questions    to    Supreme    Court.      Questions 

ANSWERED. 

[147]  On  October  31,  1912,  on  a  warrant 
issued  by  the  district  court  of  Milwaukee 
county  on  a  complaint  charging  him  with  ob- 
taining in  Milwaukee  county  $4.50  from  one 
Andrew  Jurgensen  by  means  of  false  pre- 
tenses, the  defendant  was  arrested  and  was 
brought  before  the  district  court  of  said 
county  for  trial.  Sec.  4423,  Stats.  1911,  pro- 
vides a  punishment  for  such  offense  of  "im- 
prisonment in  the  state  prison  or  county  jail 
not  more  than  one  year,  or  by  a  fine  not  ex- 
ceeding two  hundred  dollars."  Sec.  6  of  ch. 
218  of  the  Laws  of  1899  provides  that  the  dis- 
trict court  of  Milwaukee  county  shall  **]iave 
exclusive  jurisdiction  to  hear,  try  and  de- 
termine all  charges  for  offenses  arising  within 
said  county  of  Milwaukee,  the  punishment 
whereof  does  not  exceed  one  year's  imprison- 
ment in  the  state  prison  or  county  jail  or  a 
fine  of  five  hundred  dollars,  or  both  such 
fine  and  imprisonment."  And,  as  amended 
by  ch.  63,  Laws  of  1905,  it  also  provides  that 
"said  court  shall  also  have  authority  and 
jurisdiction  to  issue  warrants  for  the  appre- 
hension of  persons  charged  with  the  com- 
mission of  offenses  in  said  county  of  Mil- 
waukee and  not  triable  before  a  justice  of  the 
peace  of  said  county;  and  exclusive  jurisdic- 
tion to  examine  said  alleged  offenders  and 
commit  or  hold  them  to  bail,  the  same  as  a 


justice  of  the  peace  might  otherwise  ds." 
Before  trial  in  the  district  court  defendant 
demanded  a  preliminary  ■  hearing,  which  was 
denied.  He  ithen  objected  to  the  jurisdiction 
of  the  court  to  try  him  on  the  ground  that 
he  had  not  had  a  preliminary  [148]  examina- 
tion, and  the  objection  was  overruled,  where- 
upon he  filed  a  plea  in  abatement  setting  forth 
that  he  had  not  had  a  preliminary  examina- 
tion; that  he  was  entitled  to  one,  had  not 
waived  it,  and  was  not  a  fugitive  from  jus- 
tice. The  district  attorney  demurred  to  the 
plea  and  the  demurrer  was  sustained.  De- 
fendant was  then  tried,  found  guilty,  and 
sentenced  to  pay  a  fine  of  $25  and  costs.  He 
appealed  to  the  municipal  court  ol  Milwaukee 
county.  That  court  sustained  the  demurrer 
to  the  plea  in  abatement.  Defendant  de- 
murred to  the  complaint  and  the  demurrer 
was  overruled^  whereupon,  with  the  permis- 
sion of  the  court,  he  entered  a  plea  of  nolo 
contendere^  and  moved  in  arrest  of  judgment. 
Upon  the  request  and  motion  pf  the  defend- 
ant the  court,  under  the  provisions  of  j*ec- 
4721,  stayed  all  further  proceedings,  and 
reported  the  following  questions  to  this  court; 

1.  Is  the  defendant  entitled  to  a  prelimi- 
nary examination  before  being  placed  on  trial 
for  the  offense,  if  any,  set  forth  in  the  com- 
plaint  ? 

2.  Does  the  complaint  filed  in  this  case 
state  an  offense  under  the  laws  of  the  state 
of  Wisconsin? 

3.  Ought  the  court  to  grant  a  motion  in 
arrest  of  judgment  duly  made? 

4.  Can  the  court  lawfully,  upon  the  com- 
plaint and  record  here  certified,  proceed  to 
sentence  the  defendant? 

Attorney  Oeneral,  Edward  Yockey  and 
Henry  8,  Sloan  for  plaintiff. 

Michael  Levin  and  Lenicheck,  Robinson, 
Fairchild  d  Boesel  for  defendant. 

ViNJE,  J. — Tlie  determination  of  what  is  a 
correct  answer  to  question  1  is  involved  in 
some  difliculty  and  doubt.  Tlie  [149]  right  to 
a  preliminary  examination  is  one  given  by 
statute.  The  proceeding  was  unknown  to  the 
common  law.  State  v.  Huegin,  110  Wis. 
189,  239,  85  N.  W.  1046,  62  L.R.A.  700;  1 
Bishop,  New  Crim.  Proc.  (2d  ed.)  sec.  239a. 
The  statutory  scheme  or  statutory  declara- 
tions, therefore,  must  govern.  Under  the 
provisions  of  sees.  4781  et  seq,  the  defendant, 
before  the  establishment  of  the  district  court 
of  Milwaukee  county,  would  unquestionably 
have  been  entitled  to  a  preliminary  examina- 
tion, since  the  offense  was  one  not  triable 
before  a  justice  of  the  peace.  Ch.  218,  Laws 
of  1899,  created  the  district  court,  giving  it 
a  jurisdiction, somewhat  more  enlarged  than 
that  of  a  justice's  court.  It  has  exclusive 
jurisdiction  to  try  and  sentence  all  offenders 
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against  the  ordinances  oi  the  city  of  Mil- 
waukee, and  to  hear,  try,  and  determine  all 
charges  for  offenses  arising  within  said  coun- 
ty of  Milwaukee  the  punishment  whereof  does 
not  exceed  one  year's  imprisonment  in  the 
state  prison  or  county  jail  or  a  fine  of  $500, 
or  both  such  fine  and  imprisonment,  as  well 
as  to  hear,  try,  and  determine  all  charges  for 
niisUemeanors  arising  within  said  county 
otherwise  triable  before  a  justice  of  the  peace. 
By  ch.  63,  Laws  of  1905,  it  was  given  ex- 
clusive jurisdiction  to  examine  offenders 
charged  with  the  commission  of  offenses  in 
Milwaukee  county  not  triable  before  a  justice 
of  the  peace  therein  and  commit  or  hold  them 
to  bail,  the  same  as  a  justice  of  the  peace 
might  otherwise  do. 

We  thus  see  that  the  district  court  had  ex- 
clusive jurisdiction  to  hold  the  preliminary 
examination  for  the  offense  charged  against 
the  defendant,  and  also  exclusive  jurisdiction 
to  try  him  for  the  offense.  The  question 
arises.  Does  the  statute  contemplate  that 
there  shall  be  a  preliminary  examination  by 
a  magistrate  or  court  that  also  haa  jurisdic- 
tion to  try  the  offense?  A  literal  construc- 
tion of  sec.  4782,  Stats.  1911,  would  lead  to 
an  affirmative  answer.  But  when  we  consider 
the  statutory  scheme,  which  has  not  provided 
for  a  preliminary  examination  for  offenses 
triable  before  justices  [150]  of  the  peace 
because  the  persons  charged  therewith  could 
Kave  a  speedy  and  summary  trial  by  a  court 
always  ready  to  hear  the  case  itself,  and  that 
the  chief  object  of  a  preliminary  examina- 
tion is  to  prevent  innocent  persons  from  being 
incarcerated  for  a  considerable  length  of  time 
awaiting  trial,  it  is  not  so  apparent  that  it 
was  the  legislative  intent  to  provide  for  a 
preliminary  examination  under  the  circum- 
stances here  presented.  It  is  hardly  probable 
that  it  was  contemplated  that  a  person 
charged  with  an  offense  exclusively  triable 
by  the  district  court  should  first  be  given  a 
preliminary  examination  by  the  court,  and 
then  if  it  was  found  that  the  offense  had  been 
committed  and  that  there  was  probable  cause 
to  believe  the  prisoner  guilty  he  should  be 
bound  over  to  the  same  court  for  trial.  Such 
procedure  does  not  fit  into  the  statutory 
scheme  at  all.  The  statute  contemplates  that 
the  examining  magistrate  is  some  one  else 
than  the  court  trying  the  offense.  Sec.  4801 
provides  that  the  examination  must  be  re- 
turned to  the  court  before  which  the  prisoner 
is  bound  to  appear,  and  the  same  idea  of  dif- 
ference in  identity  between  the  examining 
magistrate  and  court  vested  with  jurisdiction 
to  try  the  offense  permeates  the  whole  scheme 
of  preliminary  examinations.  The  chief  rea- 
son for  a  preliminary  examination  disappears 
when  the  examining  magistrate  and  the  court 
having  jurisdiction  to  try  the  offense  are 
identical.      The    defendant   can    be   given    a 


speedy  trial,  for  the  district  court  is  always 
in  session.  Hence  no  appreciable  length  of 
time  need  elapse  awaiting  trial.  If  upon  the 
hearing  the  evidence  should  fail  to  show  the 
guilt  of  the  defendant,  the  court  would  at 
once  discharge  him.  So  it  must  be  held  that 
when  the  legislature  gave  the  district  court 
jurisdiction  in  excess  of  that  of  justices 
of  the  peace  and  also  exclusive  jurisdiction 
to  bind  over  offenders,  it  was  not  contemplat- 
ed that  the  court  should  bind  over  to  itself 
prisoners  charged  with  offenses  that  it  had 
exclusive  jurisdiction  to  hear.  Under  some- 
what similar  statutes  the  supreme  court  of 
Michigan  held  that  a  justice  of  the  [151] 
peace  had  no  jurisdiction  to  hold  a  prelimi- 
nary examination  for  an  offense  which  was 
triable  before  him.  Byrnes  v.  People,  37 
Mich.  515.  The  first  question  reported  is 
answered  in  the  negative. 

Does  the  complaint  state  an  offense  under 
sec.  4423,  Stats.  1911,  which  provides  that 
"any  person  who  shall  designedly  by  any 
false  pretenses  or  by  any  privy  or  false  token 
and  with  intent  to  defraud,  obtain  from  any 
other  person  any  money,  goods»  wares,  mer- 
chandise, or  other  property,  .  .  .  shall  be 
punished,"  etc.?  The  complaint,  in  addition 
to  the  requisite  formal  allegations,  charges 
that  the  defendant  Albert  Solomon  "did  un- 
lawfully and  designedly,  falsely  pretend  to 
on^  Andrew  Jurgensen  that  a  certain  ladies' 
wedding  ring  was  solid  gold  and  of  the  rea- 
sonable value  of  four  dollars  and  fifty  cents,, 
and  the  said  Andrew  Jurgensen  then  and 
there  believing  said  false  pretenses  so  made 
as  aforesaid  by  the  said  Albert  Solomon,  to 
be  true,  and  relying  thereon,  being  misled 
therein  and  deceived  thereby,  was  induced,  by 
reason  of  the  false  pretenses  so  made  as 
aforesaid,  to  deliver,  and  did  then  and  there 
deliver  to  the  said  Albert  Solomon  four  dol- 
lars and  fifty  cents  of  the  value  of  four  dol- 
lars and  fifty  cents  of  the  money,  goods, 
chattels  and  property  of  the  said  Andrew  Jur- 
gensen, and  the  said  Albert  Solomon  did  there 
and  then  obtain  the  said  money,  goods,  chat- 
tels and  property  of  the  said  Andrew  Jurgen- 
sen, by  means  of  false  pretenses  aforesaid, 
and  with  intent  to  defraud." 

It  then  appropriately  charges  the  falsity 
of  the  pretenses  used  and  defendant's  knowl- 
edge of  such  falsity.  The  defendant  claims 
the  complaint  is  defective  because  "it  fails 
to  show  what,  if  any,  deception  was  prac- 
ticed— fails  to  show  that  such  deception  was 
the  efficient  operative  cause  of  the  injury  sus- 
tained; because  it  fails  to  show  the  connec- 
tion between  the  pretenses  alleged  and  the 
obtaining  of  the  money.  The  complaint  does 
not  inform  us  that  any  bargain  of  any  kind 
was  consummated  between  the  complainant 
and  the  defendant,  .[152]  nor  does  it  show  us 
why   or   for   what   the   money,   if   any,   was 
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delivered  to  the  defendant."  We  have  set  out 
somewhat  in  full  the  material  parts  of  the 
complaint  as  the  beat  possible  answer  to  the 
objection  urged  against  it  by  the  defendant. 
No  comment  thereon  is  deemed  necessary. 
The  second  question  reported  is  answered  in 
the  affirmative. 

From  what  has  been  said  it  follows  that 
the  third  question  reported  should  be  an- 
swered in  the  negative  and  the  fourth  in  the 
affirmative.    They  are  each  so  answered. 

By  the  Court. — The  first  question  reported 
is  answered  in  the  negative ;  the  second  in  the 
affirmative;  the  third  in  the  negative;  and 
the  fourth  in  the  affirmative. 

Barnes,  J.  (concurring). — I  agree  in  af- 
firmance, but  not  in  the  ground  of  decision. 
I  think  the  decision  amends  sec.  4782,  Stats. 
In  my  opinion  the  work  of  amending  statutes 
should  be  left  to  the  legislature.  I  reach 
the  same  conclusion  in  a  different  way.  Sec. 
3072my  Stats,  forbids  this  court  to  reverse 
any  judgment  for  any  error  in  "procedure" 
unless  it  shall  appear  that  the  error  com- 
plained of  has  affected  the  substantial  rights 
of  the  party  seeking  to  reverse  the  judgment. 
This  section  was  adopted  long  after  sec.  4782. 
The  court  which  would  hold  the  preliminary 
examination  and  the  one  which  conducted  the 
trial  is  the  same.  Tlie  court  must  necessarily 
have  held  on  the  motions  made  on  the  trial 
that  an  offense  was  committed  and  that  there 
was  probable  cause  to  believe  the  defendant 
guilty.  The  defendant  fails  to  show  wherein 
he  was  prejudiced  by  failure  to  give  him  a 
preliminary  examination,  or  how  the  result 
would  have  been  different  had  such  an  ex- 
amination been  granted.  I  therefore  think 
the  error  in  procedure  should  not  result  in 
reversal,  because  its  prejudicial  character  is 
not  apparent. 
«» 

On  motion  foe  bcmearino. 

(October  6,  1914.) 

[158]  Per  Curia k. — Through  inadvertence 
that  part  of  ch.  63  of  the  Laws  of  1D05  amend- 
ing ch.  218,  Laws  of  1899,  so  as  to  give  the  dis- 
trict court  concurrent  jurisdiction  with  the 
municipal  court  of  "all  charges  for  offenses 
arising  within  said  county  of  Milwaukee,  the 
punishment  whereof  does  not  exceed  one 
year's  imprisonment  in  the  state  prison  or 
county  jail,  or  a  fine  not  exceeding  five  hun- 
dred dollars,  or  by  both  such  fine  and  im- 
prisonment," was  overlooked.  The  amend- 
ment, however,  does  not  affect  the  decision 
rendered,  which  was  to  the  effect  that  for 
minor  offenses  no  preliminary  examination  is 
required  where  the  examining  magistrate  has 
jurisdiction  to  try  the  defendant  for  the 
offense  charged. 


NOTE. 


Risht   of  Aoenaed  Persoa  to   Prollmi- 
nary  ETamlnatloau 


I.  Scope  of  Note,  312. 
II.  In   General,  312. 
III.  Prosecution  by  Information: 

1.  Majority  View: 

a.  General  Rule,  313. 

b.  Where  Information  Is  Set  Aside, 

314. 

c.  After    Inquisition    by    Coroner, 

314. 

d.  Where     Accused     Is     Fugitive 

from  Justice,  314. 

2.  Minority  View,  314. 

3.  Rule  in  Montana,    315. 

4.  Rule  in  North  Dakota,    315. 

5.  Rule  in  Wyoming,    316. 

IV.  Prosecution  bv  Indictment,    317. 

/.  Scope  of  Xote. 

This  note  discusses  the  right  of  an  accused 
person  to  a  preliminary  examination  before 
being  put  on  trial  for  an  alleged  offense. 
Waiver  of  a  preliminary  examination  by  an 
accused  person,  and  the  regularity  and  suf- 
ficiency of  preliminary  examination  procee<l- 
ings  are  not  treated,  nor  is  the  right  of  an 
arrested  person  to  a  preliminary  examination, 
before  being  imprisoned  to  await  trial,  con- 
sidered. Cases  discussing  the  right  to  hold 
an  accused  person  for  another  charge  after 
his  waiver  of  a  preliminary  examination  on 
the  original  charge,  are  collected  in  the  note 
to  State  V.  Pigg,  18  Ann.  Cas.  521,  and  the 
right  of  a  grand  jury  to  find  an  indictment 
before  or  pending  a  preliminary  examination 
of  the  accused  person  is  discussed  in  the  note 
to  Knight  V.  District  Court,  Ann.  Cas.  1912D 

//.  In  OeneraL 

At  common  law  an  accused  person  has  no 
right  to  a  preliminary  examination  before 
being  put  on  trial  for  an  alleged  offense.  The 
right  to  such  an  examination  exists  by  virtue 
of  some  constitutional  or  statutory  provision 
in  the  jurisdiction  wherein  the  accused  is 
put  on  trial.  Holt  v.  People,  23  Colo.  1,  45 
Pac.  374;  State  v.  Gottlieb,  21  N.  D.  179, 
129  N.  W.  460;  State  v.  Hart,  30  N.  D.  368, 
162  N.  W.  672.  See  the  reported  case.  See 
also  Bridgeman  v.  Kelyng    (Eng.)    19;   Holt 

V.  People,  23  Colo.  1,  46  Pac.  374. 

It  has  been  held  that  the  "due  process  of 
law"  clause  of  the  14th  Amendment  to  the 
Federal  Constitution  does  not  require  a  pre- 
liminary examination  of  the  accused.  I^em 
Woon  V.  Oregon,  229  U.  S.  686,  33  S.  Ct. 
783,    57    IT.    S.     (L.    ed.)     1340. 

In  Canada  in  the  provinces  of  Alberta  and 
Saskatchewan,    under    a    statute     (Criminal 
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Code  §  873a,  6  &  S  Edw.  VII,  ch.  8),  which 
provides  that  "charges  may  be  preferred  by 
the  Attorney-General  or  an  agent  of  the  At- 
torney-General or  by  any  person  with  the 
written  consent  of  the  judge  of  the  court  or 
the  Attorney^eneral  or  by  order  of  the 
court,"  it  has  been  held  that  a  preliminary 
examination  before  a  magistrate  was  not  nec- 
essary. In  re  Criminal  Code,  43  Can.  Sup.  Ct. 
434,  16  Can.  Crim.  Cas.  459. 

An  accused  person  has  no  right  to  a  pre- 
liminary examination  where  the  examining 
court  has  jurisdiction  to  try  the  offense  with 
which  he  is  charged.  See  the  reported  ease. 
Thus  it  has  been  held  that  where  a  justice 
of  the  peace  had  exclusive  jurisdiction  of  an 
offense,  subject  to  the  power  of  removal,  an 
accused  person  was  not  entitled  to  a  prelimi- 
nary examination  before  being  put  on  trial. 
People  v.  Cuatt,  70  Misc.  453,  126  N.  Y.  S. 
114.    See  also  Byrnes  v.  People,  37  Mich.  516. 

Under  Canadian  statutes  allowing  the  ac- 
cused, at  his  election,  to  be  tried  in  a  sum- 
mary manner  by  a  stipendiary  magistrate,  it 
was  held  in  the  case  of  Rex  v.  McLeod,  39 
Xovia  Scotia  108  that  the  accused  had  no 
right  to  a  preliminary  examination;  but  in 
Rex  V.  Williams,  11  British  Columbia  351,  10 
Can.  Crim.  Cas.  330,  it  was  held  that  a 
conviction  by  a  stipendiary  magistrate  with- 
out a  preliminary  inquiry  was  bad. 

III.  Prosecution    Jty    infornuitton. 


1.  Majoritt  View. 


a.  Oeneral   Rule. 


In  the  majority  of  jurisdictions  where 
prosecution  by  information  is  permissible 
there  are  statutes  prohibiting  the  filing  of 
an  information  until  after  the  accused  person 
has  been  accorded  a  preliminary  examination. 

California. — Kallock  v.  Superior  Court,  66 
Cal.  229;  People  v.  McCurdy,  68  Cal. 
576,  10  Pac.  207;  People  v.  Goldenson, 
76  Cal.  328,  19  Pac.  161 ;  Ex  parte  McConnell, 
83  Cal.  558,  23  Pac.  1119.  See  also  People  v. 
Bawden,  90  Cal.  195,  27  Pac.  204;  In  re 
Mills  Sing,  13  Cal.  App.  736,  110  Pac.  693. 

Idaho. — State  v.  Braithwaite,  3  Idaho  119, 
27  Pac.  731. 

jr<rii«(M.--State  r.  Barnett,  3  Kan.  250,  87 
Am.  Dec.  471;  State  v.  Montgomery,  8  Kan. 
351;  State  v.  Gleason,  32  Kan.  243,  4  Pac. 
363;  State  ▼.  Fields,  70  Kan.  391,  78  Pac. 
833.  See  also  State  v.  Watson,  30  Kan.  281, 
1   Pac.  770. 

Michigan. — Washburn  v.  People,  10  Mich. 
372;  Turner  v.  People,  33  Mich.  363;  Byrnes 
V.  People,  37  Mich.  515;  Sneed  v.  People,  38 
Mich.  248;  O'Hara  v.  People,  41  Mich.  623,  3 
N.  W.  161 ;  People  v.  Sessions,  58  Mich.  594, 
26  X.  W.  291;  People  v.  Brock,  64  Mich.  691, 
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31  N.  W.  585;  People  v.  Evans,  72  Mich.  367, 
40  N.  W.  473;  People  v.  Wright,  89  Mich.  70, 
50  N.  W.  792.  See  also  People  v.  Chapman, 
62  Mich.  280,  28  N.  W.  896,  4  Am.  St.  Rep. 
867. 

A-c6ra«A;a.— White  v.  State,  28  Neb.  341, 
44  N.  W.  443;  Coffield  v.  State,  44  Neb.  417, 
62  N.  W.  875 ;  Latimer  v.  State,  55  Neb.  609, 
76  N.  W.  207,  70  Am.  St.  Rep.  403;  Jahnke  v. 
State,  68  Neb.  154,  94  N.  W.  158  (reversed 
on  other  points,  68  Neb.  181,  104  N.  W.  154 ) . 
See  also  Van  Syoc  v.  SUte,  69  Neb.  520,  96 
N.  W.  266. 

0/M'o.--Gate8  v.  State,  3  Ohio  St.  293. 

Oklahoma, — Fields  v.  State,  6  Okla.  Crim. 
520,  115  Pac.  608. 

r^taA. --State  v.  Jensen,  34  Utah  166,  96 
Pac.  1085;  State  v.  Hoben,  36  Utah  186,  102 
Pac.  1000;  State  v.  Gustaldi,  41  Utah  63,  123 
Pac.  897;  State  v.  Pay,  46  Utah  411,  146 
Pac.  300. 

Wisconsin. — Martin  v.  State,  79  Wis.  165, 
48  N.  W.  119;  State  v.  Sorenson,  84  Wis.  27, 
53  N.  W.  1124. 

Thus  in  State  v.  Hoben,  36  Utah  186,  102 
Pac.  1000,  the  court  said:  "Before  one  can 
be  properly  charged  by  information  of  the 
commission  of  a  crime,  the  Constitution  guar- 
antees to  him  a  preliminary  examination  be- 
fore a  committing  magistrate."  And  in 
Jahnke  v.  State,  68  Neb.  154,  94  N.  W.  158, 
104  N.  W.  154,  the  court  said:  "It  has  fre- 
quently been  held  in  this  and  in  other  juris- 
dictions that  where  prosecutions  by  informa- 
tion are  allowed  in  the  absence  of  a  waiver  by 
a  defendant  accused  of  crime  of  his  right  to  a 
preliminary  examination,  he  cannot  be  put 
upon  trial  for  the  crime  charged  over  his  ob- 
jections until  such  preliminary  hearing  has 
been  accorded  him  and  he  held  to  await  a 
trial  in  the  district  court."  See  also  Sneed 
V.  People,  38  Mich.  248,  wherein  the  court 
said:  "Under  our  system  an  information 
cannot  be  filed  against  the  accused  and  he 
compelled  to  go  to  trial  thereon  until  after 
he  has  had  an  examination  or  waived  the 
same.  This  gives  him  full  opportunity,  if  he 
desires  to  avail  himself  of  it,  to  ascertain 
fully  the  facts  to  be  brought  forth  against 
him,  and  that  in  a  much  clearer  and  better 
manner  than  he  could  have  ascertained  them 
under  the  grand  jury  system." 

In  Missouri^  under  an  act  approved  March 
17,  1913  (Laws  1913,  p.  225),  the  state  can- 
not file  an  information  charging  a  person  with 
any  felony  until  the  accused  has  been  accord- 
ed a  preliminary  examination,  unless  he  has 
waived  his  right.  State  v.  Flannery,  263  Mo. 
579,  173  S.  W.  1053.  Under  the  prior  Mis- 
souri Act  of  1909  (Laws  1909,  p.  460)  an 
accused  person  against  whom  an  information 
was  filed  had  no  right  to  a  preliminary  ex- 
amination except  when  he  was  charged  with 
a  capital  crime.     State  v.   Schenk,  238  Ma 
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429,  142  S.  W.  263;  State  v.  Pierce,  243  Mo. 
524,  147  S.  W.  970;  State  v.  Anderson,  252 
Mo.  83,  158  S.  W.  817.  The  Missouri  Act 
of  1909,  supra,  repealed  the  Act  of  1907  ( Laws 
1907,  p.  243),  which  required  a  preliminary 
examination  in  felony  cases.  State  v.  Schenk, 
238  Mo.  429,  142  S.  W.  263.  Under  the  Mis- 
souri Act  of  1905  (Laws  1905,  p.  132),  an 
a<;cu8ed  person,  against  whom  an  information 
was  filed,  had  no  right  to  a  preliminary  ex- 
amination, except  when  he  was  charged  with 
a  capital  crime.  State  v.  Schenk,  238  Mo. 
429,  142  S.  W.  263.  See  also  State  v.  Moran, 
216  Mo.  550,  115  S.  W.  1126;  State  v. 
Payne,  223  Mo.  112,  122  S.  W.  1062. 

b.  Where  Informntion  Is  Set  Aside, 

In  jurisdictions  wherein  an  accused  person 
has  a  right  to  a  preliminary  examination  be- 
fore being  put  to  trial  on  an  information,  it 
has  been  held  that  where  the  accused  has 
been  accorded  a  preliminary  examination  be- 
fore the  filing  of  an  original  information,  he 
has  no  right  to  a  secoud  preliminary  exam- 
ination before  being  put  on  trial  on  an  amend- 
ed information  filed  after  the  oi^iginal  in- 
formation has  been  set  aside.  Ex  p.  Nicholas, 
91  Cal.  640,  28  Pac.  47 ;  People  v.  Kilvington 
(Cal.)  36  Pac.  13;  State  v.  Geer,  48  Kan. 
752,  30  Pac.  236.  Compare  Ex  p.  Baker,  88 
Cal.  84,  26  Pac.  966.  In  People  v.  Kilving- 
ton, supra,  the  court  said:  "We  have  no 
doubt  of  the  correctness  of  the  following 
propositions:  (1)  If  A.  has  been  properly 
examined  before  a  magistrate,  but  no  order 
holding  him  to  appear  before  a  proper  court 
has  in  fact  been  made,  an  information  filed 
against  him  before  the  commitment  is  entered 
and  depositions  are  sent  up  is  void.  (2)  In 
such  a  case,  upon  the  filing  of  the  order  of 
commitment  and  depositions,  the  district  at- 
torney may,  within  the  time  provided  by  law, 
file  a  proper  information;  and  the  fact  that 
the  former  information  has  been  set  aside  by 
the  court  will  not,  in  such  a  case,  render  a 
second  examination   and   commitment  neces- 
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sary 

But  it  has  been  held  that  where  the  original 
information  was  quashed  and  set  aside  on 
the  ground  that  the  defendant  could  not  be 
prosecuted  for  the  specific  offense  therein 
alleged,  because  of  the  bar  of  the  statute  of 
limitations,  the  court  could  not  legally  au- 
thorize the  district  attorney  to  file  a  new  in- 
formation and  place  the  defendant  on  trial 
for  an  offense  separate  and  distinct  from  the 
one  charged  in  the  first  information,  and  for 
which  he  had  never  been  committed  and  held 
to  answer  by  a  committing  magistrate.  State 
v.  Jensen,  34  Utah  166,  96  Pac.  1085. 

c.  After  Inquisition  hy  Coroner. 

It  was  said  obiter  in  the  case  of  In  re  Sly, 
9    Idaho   779,   76   Pac.   766,   that   under  the 


Idaho  law  an  inquisition  of  a  coroner  is  not 
a  sufficient  basis  for  an  information  by  the 
public  prosecutor. 

d.  Where  Accused  Is  Fugitive  from  Justice 

Statutes  prohibiting  the  filing  of  an  in- 
formation until  after  the  accused  person  has 
been  accorded  a  preliminary  examination, 
usually  contain  a  proviso  that  a  preliminary 
examination  of  the  accused  is  not  necessary, 
if  the  accused  is  a  fugitive  from  justice  at 
the  time  the  information  is  filed.  State  v. 
Woods,  49  Kan.  237,  30  Pac.  520;  People  v. 
Kuhn,  67  Mich.  463,  35  N.  W.  88.  See  also 
State  V.  Braithwaite,  3  Idaho  119,  27  Pac. 
731;  Washburn  v.  People,  10  Mich.  372;  Oof 
field  v.  State,  44  Neb.  417,  62  N.  W.  875; 
Latimer  v.  State,  55  Neb.  609,  76  N.  W.  207, 
70  Am.  St.  Rep.  403.  In  Washburn  v.  Peo- 
ple, supra,  the  court  said:  "The  statute 
(Laws  of  1859,  p.  393,  §  8)  provides  that 
'no  information  shall  be  filed  against  any 
person,  for  any  offense,  until  such  person 
shall  have  had  a  preliminary  examination 
therefor,  as  provided  by  law,  before  a  justice 
of  the  peace,  or  other  examining  magistrate 
or  officer,  unless  such  person  shall  waive  his 
right  to  such  examination ;  provided,  however, 
that  informations  may  be  filed  without  such 
examination  against  fugitives  from  justice.*  ** 
And  in  State  v.  Woods,  supra,  the  court  said : 
'*It  is  contended  that  the  trial  court  erred  in 
requiring  the  defendant  to  plead  to  the  in- 
formation filed  against  him,  because  he  had 
had  no  preliminary  examination.  This  ques- 
tion is  not  properly  here  for  our  considera- 
tion, because  no  plea  in  abatement  was  filed. 
.  .  .  It  appears,  however,  from  the  record 
that  at  the  time  the  information  was  filed 
the  defendant  was  (k  fugitive  from  justict^; 
therefore  no  preliminary  examination  was 
necessary.     (Grim.  Proc.  §  69.)" 

In  State  v.  Jeffries,  210  Mo.  302,  14  Ann. 
Cas.  524,  109  S.  W.  614,  it  was  held  that  a 
person  against  whom  an  information  has  been 
filed  cannot  complain  that  a  codefendant  who 
is  a  fugitive  from  justice  has  not  been  ac- 
corded a  preliminary  examination. 

2.  MiNOBiTY  View. 

In  a  few  jurisdictions  wherein  prosecution 
by  information  is  permissible  there  are  no 
statutes  giving  to  an  accused  person  the 
right  to  a  preliminary  examination  before 
being  put  on  trial  by  information  and  in 
those  jurisdictions  such  an  examination  is 
not  necessary.  Ocampo  v.  U.  S.  234  V,  S.  91, 
34  S.  Gt.  7i2,  68  U.  S.  (L.  ed.)  1231  (sec. 
2  of  Act  No.  612  of  the  Philadelphia  Com- 
mission  of  February  3,  1903  construed)  ; 
RatcliflT  V.  People,  22  Golo.  75,  43  Pac.  553; 
Holt  V.  People,  23  Colo.  1,  45  Pac.  374;  SUte" 
V.  Bunger,  14  La.  Ann.  465;  State  v.  Ander- 
son, 30  La.  Ann.  558;  State  v.  Recorder,  42 


I-a.  Ann.  1091,  8  So.  279,  10 
State  V.  Werner,  128  La.  1,  54  So.  402;  State 
V.  Mates,  133  La.  714,  63  So.  294;  State  v. 
Belding,  43  Ore.  96,  71  Pac.  330;  State  v. 
Williams,  13  Wash.  336,  43  Pac.  15;  State 
V,  McGilvery,  20  Waah.  240,  56  Pac.  116. 
See  also  Ex  p.  Way,  48  Tex.  Civ.  App.  584, 
89  S.  W.  1075.  In  Holt  v.  People,  23  Colo. 
1,  45  Pac.  374,  the  court  said:  **We  have 
been  unable  to  find  any  case  h<^ding  a  pre- 
liminary examination  a  necessary  prerequisite 
to  the  filing  of  the  information,  except  in 
those  states  in  which,  by  constitution  or  stat- 
ute, the  right  to  file  an  information  is  limited 
to  cases  where  there  has  been  such  an  ex- 
amination. On  the  other  hand,  in  the  states 
wherein  no  such  limitation  exists,  it  is  uni- 
formly held  that  a  preliminary  examination 
is  not  essential."  And  see  State  v.  Mates,  133 
La.  714,  G3  So.  294,  wherein  the  court  said: 
"Tlie  return  of  the  judge  is,  in  substance,  that 
the  relator  was  arrested  under  an  informa- 
tion, and  made  no  request  for  the  fixing  of 
appearance  bond,  but  demanded  a  preliminary 
examination,  which  was  refused.  The  re- 
spondent judge  gives  the  following  reasons 
for  his  action:  *That  if  every  person  charged 
with  crime  by  indictment  or  information  has 
the  right  to  demand  a  preliminary  trial,  this 
court  will  have  no  time  for  its  ordinary  busi- 
ness. The  court  has  now  convened  and  appli- 
cant can  secure  an  early  trial.'  Section  1010 
of  the  Revised  Statutes  of  1870,  in  case  of  an 
arrest  imder  a  warrant  issued  on  the  oath  of 
one  or  more  credible  witnesses  provides  for 
an  examination  before  a  competent  judge  or 
magistrate,  as  the  case  may  be,  and  for  the 
commitment  of  the  accused,  or  his  release 
on  bail,  if  it  should  appear  from  the  testi- 
monv  of  the  witnesses  that  some  crime  or 
misdemeanor  has  been  committed  by  the  ac- 
cused. We  know  of  no  statute  that  provides 
for  such  an  examination  after  an  indictment 
or  information  has  been  filed." 

3.  Rui.E  IN  Montana. 

In  Montana  it  has  been  held  that  an  ac- 
cused person  has  no  right  to  a  preliminary 
•examination  where  an  information  is  filed 
against  him  by  leave  of  court;  but  in  the  ab- 
sence of  leave  of  court,  one  accused  of  crime 
cannot  be  put  on  trial  by  information  without 
first  being  accorded  a  preliminary  examina- 
tion. State  v.  Brett,  16  Mont.  360,  40  Pac. 
SIS;  State  v.  Bowser,  21  Mont.  133,  53  Pac. 
170;  State  v.  Spotted  Hawk,  22  Mont.  33,  66 
Pac.  1026;  State  v.  Shafer,  26  Mont,  11,  26 
Fac.  463;  State  v.  District  Court,  26  Mont. 
275,  07  Pac.  943;  State  v.  Vinn,  50  Mont. 
27,  144  Pac.  773.  See  also  State  v.  Martin, 
29  Mont.  273,  74  Pac.  725.  In  State  v.  Brett, 
supra,  the  court  said:  "It  appears  by  the 
record  that  the  information  upon  which  the 
defendant    was    convicted    of    the    crime    of 
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L.R.A.  137;  forgery  was  filed  by  leave  of  court.  Neverthe- 
less, it  is  argued,  a  prosecution  by  informa- 
tion, where  there  has  been  no  preliminary 
examination,  is  illegal,  and  a  violation  of 
constitutional  rights.  Oonst.  art.  Ill,  §  8, 
expressly  provides  that  'all  criminal  actions 
in  the  district  court,  except  those  on  appeal, 
shall  be  prosecuted  by  information,  after  ex- 
amination and  commitment  by  a  magistrate, 
or  after  leave  granted  by  the  court,  or  shall  be 
prosecuted  by  indictment,  without  such  ex- 
amination or  commitment,  or  without  leave 
of  court. ^  It  is  evident  that  one  of  the  ob- 
jects of  the  constitution  was  to  do  away,  to 
a  great  extent,  with  the  machinery  and  ex- 
pense of  a  grand  jury,  by  substituting  there- 
for prosecution  by  information.  It  is  not 
necessary,  in  order  to  vest  power  in  the  county 
attorney,  to  file  an  information  that  there 
shall  be  a  preliminary  examination  and  com- 
mitment. He  may  act,  after  leave  has  beer 
granted  by  the  court,  in  a  case  like  the  on< 
at  bar,  where  there  may  not  have  been  any 
charge  or  information  before  a  committing* 
magistrate.  One  of  two  methods  of  procedure 
is  indispensable  where  an  information  is  filed, 
— either  there  must  have  been  an  examination 
and  commitment,  or  there  must  have  been 
leave  of  court  procured.  But  both  steps  are 
not  required.  A  plain  interpretation  of  th« 
words  of  the  constitution  by  which  every 
clause  of  the  section  quoted  shall  be  effective 
leads  to  this  conclusion.  We  think,  too,  that 
the  rights  of  a  defendant  are  guarded,  no 
matter  what  procedure  is   followed." 


4.  Rule  in  North  Dakota. 

In  State  v.  Winbauer,  21  N.  D.  161,  12fl 
N.  W.  97,  the  court  stated  the  rule  in  North 
Dakota  as  follows:  "No  constitutional  pro- 
vision is  found  in  this  state  requiring  a  pre- 
liminary examination  before  filing  an  in- 
formation in  criminal  proceedings,  but  §  9791, 
Rev.  Codes  1905,  provides  as  follows:  'Dur- 
ing each  term  of  the  district  court  held  in 
and  for  any  county  or  judicial  subdivision 
in  this  state  at  whch  a  grand  jury  has  not 
been  summoned  and  impaneled,  tbe  state's  at- 
torney of  the  county  or  judicial  subdivision, 
or  other  person  appointed  by  the  court  as 
provided  by  law  to  prosecute  a  criminal 
action,  shall  file  an  information,  or  informa- 
tions, as  the  circumstances  may  require^  re- 
spectively, against  all  persons  accused  of  hav- 
ing committed  a  crime  or  public  olfense  within 
such  county  or  judicial  subdivision,  or  triable 
therein.  (1)  When  such  person  or  persons 
have  had  a  preliminary  examination  before 
a  magistrate  for  such  crime  or  public  offense, 
and,  from  the  evidence  taken  thereat,  the 
magistrate  has  ordered  that  said  person  or 
persons  be  held  to  answer  to  the  offense 
charged  or  some  other  crime  or  public  offense 
disclosed    by    the   evidence.      (2)   When    the 
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crime  or  public  offense  is  committed  during 
the  continuance  of  the  term  of  the  district 
court  in  and  for  the  county  or  judicial  sub- 
division in  which  the  offense  is  committed  or 
triable.'  The  remainder  of  the  section  is  not 
applicable  to  the  case  at  bar.  Prior  to  3895, 
a  preliminary  examination  was  necessary  in 
all  cases.  Hence  former  decisions  of  this 
court,  based  upon  the  right  of  a  party  to  a 
preliminary  examination  before  the  filing  of 
an  information  in  the  district  court,  are  not 
in  point." 

Under  the  foregoing  North  Dakota  statute 
it  haa  been  held  that  an  accused  waa  entitled 
to  a  preliminary  examination  before  being 
called  on  to  answer  an  information  charging 
an  offense  committed  while  the  district  court 
was  not  in  session.  State  v.  VVinbauer,  2J 
N.  D.  161,  129  N.  VV.  97.  But  it  has  been 
held  tliat  where  an  offense  was  committed 
during  a  term  of  the  district  court,  the  ac- 
cused was  not  entitled  to  a  preliminary  ex- 
amination before  being  called  on  to  answer  an 
information.  State  v.  Riley,  26  N.  D.  236, 
144  N.  W.  107. 

By  North  Dakota  Laws  of  1909  (chap.  80 
§  35),  it  is  provided  that  "no  preliminary 
examination  shall  be  necessarv  before  trial  in 
criminal  actions  in  the  county  court."  The 
foregoing  statute  was  declared  to  be  constitu- 
tional in  State  v.  Gottlieb,  21  N.  D.  179,  129 
X.  W.  460,  wherein  the  court  said:  "It  waa 
not  error  to  deny  appellant's  motion  for  a 
preliminary  examination.  The  statute  gov- 
erning the  practice  in  county  courts  expressly 
provides  that  'no  preliminary  examination 
shall  be  necessary  before  trial  in  criminal  ac- 
tions in  the  county  court.'  (Laws  1909,  chap. 
80,  §  35. )  That  such  statute  is  constitutional 
we  entertain  no  doubt.  The  constitution  of 
this  state  confers  no  right  to  a  preliminary 
examination.  If  such  right  exists,  it  is  by 
virtue  of  some  statute.  Such  was  the  express 
liolding  of  this  court  in  State  v.  Rozum,  8  N. 
D.  548,  80  N.  W.  477.  See  also  1  Bishop, 
New  Crim.  Proc.  §  239a.  Nor  does  a  statute 
such  as  chapter  80,  Laws  1909,  contravene 
the  *due-proces8-of-law'  clause  in  our  Con- 
stitution, or  in  the  Federal  Constitution. 
Hurtado  v.  California,  110  U.  S.  534,  28  U.  tS, 
(L.  ed.)  238.  4  S.  Ct.  Ill,  292;  Hallinger  v. 
Davis,  146  U.  S.  314,  36  U.  S.  (L.  ed.)  986, 
13  S.  Ct.  105;  State  v.  Krohne,  4  Wyo.  347, 
34  Pac.  3.  The  opinion  in  the  latter  case,  to 
our  minds,  fully  answers  the  very  ingenious 
argument  of  appellant's  counsel  upon  this 
branch  of  the  case.  Such  argument  would, 
no  doubt,  have  much  to  commend  it  if  ad- 
dressed to  the  legislature,  instead  of  to  the 
courts.  As  argued  by  counsel  the  statute 
dispensing  with  preliminary  examinations  in 
the  county  court  may,  for  reasons  stated,  be 
verv  harsh  and  drastic  in  manv  instances; 
but  the  remedy  for  this  rests  with  the  legis- 
lature, not  the  courts." 


Prior  to  the  enactment  of  the  foregoing 
statutes  it  was  held  in  State  v.  Hasledahl, 
3  N.  D.  36,  53  N.  W.  430,  that  where  an  ac- 
cused has  been  given  a  preliminary  examina- 
tion prior  to  the  filing  of  an  information,  a 
second  examination  need  not  be  ordered  prior 
to  the  filing  of  a  second  information  for  the 
same  offense  curing  defects  in  that  first  filed. 

5.  Rule  m  Wyoming. 

By  section  7  of  chapter  59  of  the  Wyoming 
Session  Laws,  1890-91,  it  was  provided  as 
follows:  "No  information  shall  be  filed 
against  any  person  for  any  felony  until  such 
person  shall  have  had  a  preliminary  examina- 
tion therefor,  as  provided  by  law,  before  a 
justice  of  the  peace,  or  other  examining  mag- 
istrate or  officer,  and  shall  have  been  held 
for  trial  by  such  court  or  officer,  unless  such 
person  shall  have  waived  his  right  to  such 
examination;  Provided,  however,  that  in- 
formations may  be  filed  without  such  ex- 
amination against  fugitives  from  justice, 
and  in  misdemeanor  cases  not  punishable  by 
a  justice  of  the  peace,  or  whenever  the  coun- 
ty and  prosecuting  attorney  is  satisfied  that 
a  crime  or  offense  has  been  conmiitted  in  this 
county."  The  foregoing  act  was  held  to  be 
constitutional,  and  under  its  terms  it  was 
held  that  an  information  could  be  filed  by  the 
prosecuting  attorney  without  a  previous  pre- 
liminary examination.  State  v.  Krohne,  4 
Wyo.  347,  34  Pac.  3.  The  act  quoted  supra, 
was  amended  by  section  7  of  chapter  123 
of  the  laws  of  1895,  so  as  to  provide  as  fol- 
lows: "Whenever  an  offense  shall  be  charged 
against  any  person,  at  any  time  within  thirty 
days  immediately  preceding  the  first  day  of  a 
regular  term  of  court  of  the  county  wherein 
such  offense  is  charged  to  have  been  commit- 
ted, or  within  thirty  days  immediately  follow- 
ing the  first  day  of  such  regular  term  of 
court,  provided  such  term  shall  continue  in 
session  for  such  period,  then  and  in  either 
of  such  cases,  information  may  be  filed  with- 
out such  examination;  but  in  cases  last 
named,  the  accused  shall  have  the  right  to  a 
trial  at  such  term  of  court;  Provided,  that  if 
the  defendant  shall  not.  be  tried  at  such  term 
of  the  district  court  for  the  reason  that  the 
case  is  continued  upon  the  application  of  the 
prosecution,  the  defendant  shall  he  entitled 
to  an  immediate  examination  before  a  com- 
mitting magistrate."  It  has  been  held  that 
the  thirty  days  mentioned  in  the  foregoing 
amendment  are  to  be  computed  from  the  date 
of  the  preferring  of  the  charge,  and  not  from 
the  date  of  the  commission  of  the  alleged 
offense.  Ackennan  v.  State,  7  Wyo.  504,  54 
Pac.  228,  wherein  the  court  said:  "This 
charge  was  preferred  on  October  23,  and  the 
meeting  of  court  was  November  8,  following 
an  interval  of  less  than  thirty  davs.  It  is 
evident  that  the  thirty  days  mentioned  in 
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the  amendment  are  to  be  computed  from  the 
date  of  the  preferring  of  the  charge,  and  not 
from  the  date  of  the  commissions  of  the  al- 
lejred  offense.  The  act  of  1890-91  provided 
that  informations  might  be  filed  without  such 
examination  whenever  the  county  and  prose- 
cuting attorney  should  be  satisfied  that  a 
crime  or  offense  had  been  committed  in  his 
ooimty.  The  amendment  above  quoted  is  a 
modification  of  the  authority  delegated  to 
the  prosecuting  attorney,  it  being  the  opinion 
of  the  legislature,  no  doubt,  that  the  power 
conferred  upon  him  by  the  original  act  wa« 
greater  than  could  safely  be  intrusted  to  an 
individual  in  matters  involving  the  personal 
libertv  of  the  citizen.  And  the  reason  for 
the  limitation  of  thirty  days  evidently  is  that 
a  person  charged  with  a  crime  shall  not  be 
held  indefinitely  with  no  opportunity  for  a 
hearing  before  an  officer  competent  to  dis- 
charge him  in  case  there  shall  not  appear  to 
be  probable  cause  for  holding  him  to  answer 
for  the  offense.  The  charge  having  been  pre- 
ferred in  this  case  within  thirty  days  im- 
mediately preceding  the  regular  term  of  court, 
no  preliminary  examination  was  necessary." 

IV.  Prosecution  by  Indictment, 

The  right  of  a  grand  jury  to  return  an 
indictment  before  or  pending  a  preliminary 
examination  is  fully  discussed  in  the  note  to 
Knight  V.  District  Court,  Ann.  Caa.  1912D 
343. 


ST.  LOUIS  SOUTHWESTERN  RAIL- 
WAT  COMPANT 

V. 

MITCHEIX. 


Arkansas  Supreme  Court — November  23, 

1914. 


lis  Ark.  839;  171  S.  W.  89S. 


RjUlroada  —  Operation   of   Hand   Car  — 
laabiUty. 

Kirby's  Dig.  §  6607,  providing  that  all  per- 
sons running  trains  in  the  state  shall  keep  a 
constant  lookout  for  persons  and  property  on 
the  track  and  that  railroad  companies  shall 
be  liable  for  any  damage  done  to  any  person 
or  property  by  reason  of  failure  to  keep  such 
lookout,  and  imposing  on  such  companies  the 
burden  of  showing  that  the  duty  was  per- 
formed, is  limited  to  the  operation  of  trains 
BH  such,  and  does  not  apply  to  the  operation 
on  the  track  of  a  hand  car  belonging  to  the 
railroad  company. 

[See  note  at  end  of  this  case.] 
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Where  employees  of  a  railroad  company 
operate  a  hand  car  along  the  triick  and  over 
crossings,  they  are  bound  to  exercise  reason- 
able care  in  so  doing,  whether  commanded  to 
do  so  by  statute  or  not. 

[See  note  at  end  of  this  case.] 


In  an  action  for  injuries  to  plaintiff  at  a 
railroad  crossing  by  being  struck  by  a  rail- 
road hand  car  it  is  proper  to  charge  that  the 
operatives  of  the  ear  were  required  to  keep 
a  lookout  for  persons  crossing  the  track,  and 
if  their  failure  to  use  reasonable  care  in 
stopping  the  car  constituted  negligence  plain - 
tiif  could  recover  unless  he  himself  was  neg- 
ligent in  failing  to  stop,  look,  and  listen  to 
see  if  a  car  or  train  was  coming,  under  tlie 
rule  that  a  railroad  track  is  a  warning  of 
danger  and  that  a  person  approaching  it  in 
the  exercise  of  ordinary  care  must  stop,  look, 
and  listen. 

[See  note  at  end  of  this  case.] 


In  an  action  for  injuries  to  plaintiff  by 
being  struck  by  a  railroad  hand  car  at  a 
crossing  at  night,  the  car  following  a  train 
and  approaching  without  lights,  whether 
plaintiff  was  negligent  in  failing  to  observe 
the  car  before  going  on  the  track  is  for  the 
jury. 

[See  note  at  end  of  this  case.] 

Accord  aad  Satisfaction  <— >  Claim  for 
injuries  —  Failure  to  Perform  in 
Full. 

Plaintiff  having  been  injured  in  a  railroad 
crossing  accident,  defendant's  claim  agent  of- 
fered him  a  draft  for  $50  in  settlement, 
agreeing  also  to  pay  plaintiff's  attorney. 
Plaintiff  testified  that  he  took  the  draft  be- 
cause the  agent  told  him  he  would  never  get 
anything  else,  but  had  no  intention  to  cash 
it  and  did  not  do  so.  The  railroad  company 
made  no  attempt  to  settle  with  plaintiff's 
attorney  and  sought  to  excuse  itself  by  stat- 
ing that,  suit  having  been  begun  on  the  same 
day  the  settlement  was  effected,  it  concludetl 
that  no  settlement  with  him  could  be  made. 
Held,  that  such  facts  were  insufficient  to  es- 
tablish an  accord  and  satisfaction. 

[8ee  generally  Ann.  Cas.  1914C  152.] 

Instructions  <— >  Time  for  Requesting* 

Under  Kirby's  Dig.  §  6190,  subd.  5,  pro- 
viding that  when  the  evidence  is  concluded 
either  party  may  request  instructions,  which 
shall  be  .given  or  refused  by  the  court,  etc., 
the  trial  judge  has  discretion  to  require  that 
the  instructions  be  settled  before  argument, 
and  to  that  end  may  require  that  requests  to 
charge  be  submitted  before  the  opening  ar- 
gument. 

Same. 

Where,  in  an  action  for  injuries  at  a  rail- 
road crossing,  a  controversy  arises  during  the 
argument  over  a  statement  made  therein  that 
defendant's  offer  to  compromise  was  an  ad- 
mission of  liability,  defendant  is  then  enti- 
tled to  request  and  have  the  court  give  an 
instruction  that  8U?h  was  not  the  effect 
thereof. 
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ETidencje      —      Railroad      Records      — 

Welslit. 

In  an  action  for  injuries  at  a  railroad 
crossing,  a  request  to  charge  that  if  the  jury 
found  that  the  original  record  of  the  move- 
ment of  the  railroad's  trains  had  been  proven 
they  must  accept  it  as  they  would  any  other 
written  evidence  made  at  the  time  of  the 
transaction,  and  unless  they  had  reason  to 
believe  that  the  record  had  been  changed  or 
tampered  with  they  should  find  it  to  give  the 
correct  movement  of  the  trains,  is  properly 
refused,  since  such  record  did  not  import  ver- 
ity and  was  entitled  to  no  greater  weight 
than  other  similar  records. 

Appeal  from  Circuit  Court,  Prairie  coun- 
ty:     LA17KF0RD,   Judge. 

Action  for  damages.  P.  M.  Mitchell,  plain- 
tiff, and  St.  Louis  Southwestern  Railway 
Company,  defendant.  Judgment  for  plain* 
tiff.     Defendant  appeals.     Reversed'.' 

[341]  Appellee  sued  to  recover  damages  to 
compensate  an  injury  sustained  by  him  and 
at  the  trial  testified  that  on  tiie  3d  dav  of 
January,  1014,  while  proceeding  with  due 
care  to  drive  his  team  across  the  appellant's 
road  on  a  public  highway  the  employees  of 
appellant  in  charge  of  a  motor  car  negligent- 
ly ran  into  appellee's  wagon  in  which  he  was 
riding,  threw  him  out  of  it  and -seriously  in- 
jured him'. 

Appellant  admitted  that  its  handcar  struck 
tlie  appellee's  wagon,  but  alleged  that  the 
collision  was  occasioned  by  reason  of  the 
failure  of  appellee  to  stop,  look  or  listen  be- 
fore undertaking  to  cross  the  track;  and  al- 
leged, and  offered  proof  tending  to  show, 
that  its  employees  were  proceeding  with  due 
care,  and  further  that  had  appellee  stopped 
and  looked  or  listened  he  could  and  would 
have  seen  the  approaching  car  in  time  to  have 
avoided  the  collision,  whereas  its  employees 
operating  the  handcar  were  unaware  of  ap- 
pellee's proximity  to  the  track  and  his  conse- 
quent danger  until  the  car  was  too  near  the 
wagon  to  avoid  the  collision. 

Appellee  undertook  to  excuse  his  failure  to 
stop,  look  and  listen  by  testifying  that  a 
freight  train  passed  immediately  in  front  of 
the  handcar,  and  that  the  train  made  so  much 
noise  that  he  could  not  hear  the  car,  and 
that  he  did  not  know  that  the  handcar  was 
following  immediately  behind  the  train  and, 
moreover,  that  the  collision  occurred  just 
about  dark;  and  there  were  no  lights  of  any 
kind  on  the  handcar. 

The  proof  showed  that  some  time  after  the 
injury  complained  of  was  inflicted,  an  agree- 
ment was  entered  into  whereby  appellee 
agreed  to  accept  tiie  sum  of  $50  [342]  in 
satisfaction  of  all  damages  whlcli  he  had  sus- 
tained, and  a  draft  for  that  amount  was 
drawn  in  favor  of  and  delivered  to  appellee. 


This  draft  was  never  cashed,  nor  presented 
for  payment,  although  the  proof  showed  that 
it  would  have  been  cashed  had  it  been  pre- 
sented. A  written  release  was  signed,  but 
the  proof  does  not  show  that  appellee's  at- 
torneys were  parties  to  or  were  advised  of  it 
and  on  the  very  day  of  its  execution  this  suit 
was  brought.  It  is  admitted  that,  in  ad- 
dition to  the  consideration  of  $50  evidenced 
by  the  draft,  the  railway  company  agreed  to 
pay  appellee's  lawyer,  and  it  was  stated  by 
the  claim  agent  at  the  time  that  as  no  suit 
had  been  brought  the  fee  would  probably  not 
exceed  $25,  but  the  agreement  was  that  the 
railway  company  should  pay  the  fee,  what- 
ever it  might  be.  There  was  no  proof  that 
any  representative  of  the  railway  company 
ever  conferred  with  appellee's  attorney  in 
regard  to  the  fee,  and  no  understanding  wa^ 
ever  had  in  that  behalf.  The  appellant  ten- 
dered the  $50  recited  in  the  release,  and 
undertook  to  excuse  its  failure  to  pay  the 
attorney's  fee  by  saying  that  it  knew  it  was 
useless  to  undertake  to  settle  with  the  at- 
torney after  the  institution  of  the  suit. 

Among  other  instructioos  the  court  gave 
the  following: 

"2.  It  is  the  duty  of  the  servants  of  the 
railroad  company  operating  a  car  to  keep  a 
lookout  for  people  crossing  the  tracks,  and 
if  they  fail  to  do  that  or  if  they'  fail  to  use 
reasonable  care  in  stopping  the  train  or  car, 
they  would  be  guilty  of  negligence  and  the 
plaintiff  should  recover,  unless  you  find  that 
he  was  guilty  of  contributory  negligence  and 
neglected  to  watch  out  for  approaching  cars. 
It  is  the  duty  of  any  one  crossing  the  tracks 
to  stop,  look  and  listen  to  see  if  car  or  train 
is  coming." 

The  court  refused  to  give  the  following  in- 
structions at  the  request  of  the  appellant: 

"2,  The  jury  is  instructed  that  if  they  find 
from  the  evidence  that  the  plaintiff  and  the 
defendant  entered  [343]  into  an  agreement  to 
settle  and  compromise  this  cause  and  that 
such  agreement  was  reduced  to  writing  and 
that  the  defendant  performed  and  was  ready 
and  willing  to  carry  its  agreement  to  com- 
pletioi)  by  paying  the  draft  and  such  other 
agreement  as  it  would  in  reference  to  the 
settlement,  then  your  verdict  must  be  for  the 
defendant." 

"3.  The  jury  are  instructed  that  an  offer 
to  settle  this  suit  by  the  defendant  is  not  an 
admission  of  its  liabilities  and  in  ascertain- 
ing the  fact  as  to  whether  the  defendant  is 
liable  to  the  plaintiff  for  damages  you  can 
not  take  into  consideration  any  action  or 
statement  made  by  the  claim  agent  in  refer- 
ence to  a  settlement  or  a  compromise  of  the 
case  in  fixing  the  original  liability  of  the  do- 
fondant." 

"4.  You  are  instru^'tod  that  the  railway 
company,  on  account  of  the  nature    of    its 
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business,  keeps  a  record  of  the  movement  of 
all  of  its  trains,  and  if  you  find  that  the 
original  record  of  the  movement  of  its  trains 
had  been  adduced  in  evidence,  you  must  ac- 
cept it  as  you  would  any  other  written  evi- 
dence made  at  the  time  of  the  transaction 
and  unless  you  have  reason  to  believe  the 
record  of  the  trains  had  been  changed  or 
tampered  with,  you  must  find  it  to  give  the 
correct  movements  of  the  trains." 

Other  facts  will  be  stated  in  the  opinion. 

Appellee  recovered  a  substantial  judgment, 
and  this  appeal  has  been  duly  prosecuted. 

/?.  H.  West  and  J.  C,  Hawthorne  for  ap- 
pellant. 
J.  O.  and  C.  B.  Thvceatt  for  appellee. 

[345]  Smith,  J.   {after  stating  the  facts). 
—  (1-2)  Instruction  numbered  2,  given  by  the 
court,  was  evidently  framed  under  the  im- 
pression that  section  6607  of  Kirby's  Digest 
applied   to  handcars.     But  such   is  not  the 
case.     That  section  makes  it  the  duty  of  all 
persons  running  trains  in  this  State  to  keep 
a  constant  lookout  for  persons  and  property 
upon  the  track  of  any  railroad,  and  further 
provides  that  the  railroad  company  shall  be 
liable  for  any  damage  done  to  any  person  or 
property  1>y  reason  of  the  failure  to  keep  this 
lookout,  and  imposes  upon  the  railroad  com- 
pany the  burden  of  showing  that  this  duty 
has  been  performed.    But  this  burden  is  im- 
posed only  upon  persons  running  trains.   The 
history  of  the  section  quoted  is  well  known. 
It  is  Act  No.  125  of  the  Acts  of  1891,  found 
on  page  213  of  the  acts  of  that  [346]  year, 
and  has  a  preamble  referring  to  the  decision 
of  this  court  in  the  case  of  Memphis  R.  Co. 
v.  Kerr,  52  Ark.  162,  12  S.  W.  329,  20  Am.  St. 
Rep.  159,  5  L.R.A.  429.    That  case  held  that 
the  extent  of  a  railroad's  duty  to  the  owner 
of  stock  which  had  strayed  upon  its  track 
was  to  use  reasonable  and  ordinary  care  to 
avoid  injuring  it  after  discovering  its  pres- 
ence on  the  track,  and  that  it  was  not  negli- 
gence for  the  railroad  company  to  fail  to  keep 
this  lookout  for  stock.    This  act  was  intend- 
ed to  impose  a  duty  which  the  court  had  de- 
cided did  not  previously  exist;  but  this  duty 
was  imposed  only  on  persons  running  trains; 
and  a  handcar,   even  though    propelled    by 
some  mechanism  or  machinery,  and  not  by 
hand,  is  not  a  train.    This  section,  6607,  was 
amended  by  Act  No.  284,  of  the  Acts  of  1911, 
page  275,  by  the  addition  of  a  proviso  to  the 
effect  that   the   right    to    recover    damages 
should  not  be  defeated  by  the  contributory 
negligence   of   the   person   injured   where,   if 
such  lookout  had  been  kept,  the  employees  in 
charge  of  the  train  could  have  discovered  the 
peril  of  the  person  injured  in  time  to  have 
prevented   the    injury    by    the    exercise    of 
reasonable  care  after  the  discovery  of  such 


peril;  and  imposed  upon  the  railroad  com- 
pany the  burden  to  show  that  its  duty  to 
keep  this  lookout  had  been  performed.  But, 
as  thus  amended,  the  section  applies  only  to 
persons  operating  trains.  The  duty  of  per- 
sons running  a  handcar,  to  keep  a  lookout,  is, 
therefore,  not  a  statutory  one;  but  the  duty 
to  exercise  reasonable  care  is  a  duty  that 
does  exist,  whether  commanded  by  statute 
or  not.  However,  while  the  instruction  given 
is  not  correct,  as  an  abstract  proposition  of 
law  under  all  circumstances,  it  was  a  correct 
declaration  of  the  law  as  applied  to  the  facts 
of  this  case.  This  court  has  held  in  numer- 
ous cases  that  one  crossing  a  railroad  track 
must  look  or  listen,  and  that  the  failure  so 
to  do  is  contributory  negligence,  unless  some 
circumstance  in  proof  excuses  the  failure  to 
perform  this  duty.  The  reason  for  the  rule 
is  that  the  track  is  a  warning  of  danger  and 
every  one  must  know  that  trains  run  at  all 
hours  and  are  likely  to  pass,  at  any  time. 
And  for  the  same  reason  we  would  hold,  even 
in  the  absence  [347]  of  a  statute  imposing 
the  duty  upon  persons  running  trains  to  keep 
a  lookout,  that  the  duty  to  keep  a  lookout 
exists,  and  that  this  duty  is  not  limited  to 
persons  running  trains,  but  rests  upon  all  per- 
sons operating  any  agency  which  may  be  dan- 
gerous to  persons  at  railroad  crossings.  All 
persons  mu3t  know  that  railway  crossings 
are  liable  to  be  used  at  any  time-  This 
knowledge  is  imputed  as  a  matter  of  law 
and,  having  this  knowledge,  this  lookout  must 
be  kept  at  crossings,  independently  of  any 
statutory  requirement.  In  the  Kerr  case,  su- 
pra, it  was  said  that  there  was  an  obligation 
due  to  persons  from  railroad  companies  to 
preserve  a  strict  lookout  while  running  their 
trains.  The  injury  here  sued  for  occurred  at 
a  crossing,  and  the  instruction  was,  therefore, 
correct  as  applied  to  the  facts  of  this  case. 

(3)  The  issue  of  contributory  negligence 
was  properly  submitted  to  the  jury,  as  the 
proof  on  the  part  of  appellee  was  that  the 
injury  occurred  about  dark,  when  he  could 
not  see  distinctly,  and  the  car  carried  no 
lights,  and  the  noise  of  its  approach  was 
drowned  by  the  roar  of  the  freight-  train 
which  passed  just  ahead  of  the  car. 

(4-5)  Appellant's  instruction  numbered 
2  was  properly  refused.  The  instruction,  as 
we  understand  it,  told  the  jury  that,  if  an 
agreement  to  settle  had  been  made  and  re- 
duced to  writing,  and  had  been  performed  in 
part  by  appellaht,  and  a  tender  of  perform- 
ance of  other  parts  had  been  made,  and  that 
appellant  was  ready  to  perform  all  other 
parts  thereof,  that  a  verdict  should  be  re- 
turned for  defendant.  This  being  upon  the 
theory  that  there  was  an  accord  and  satis- 
faction. Appellee  testified  that  he  took  the 
check  because  the  claim  agent  told  him 
he  would  never  get  anything  else,  but  that  he 
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had  no  intention  to  cash  it,  and  did  not  do 
so.  And  it  is  undisputed  that  the  railway 
company  did  not  settle  with  appellee's  attor- 
ney, and  has  not  attempted  to  do  so,  except 
that  it  expressed  its  willingness  so  to  du  in 
its  answer.  This  is  not  an  accord  and  satis- 
faction. 

In  1.  Corpus  Juris  §  20,  page  363,  it  is 
said:  "Mere  readiness  to  perform  is  insuffi- 
cient, and  while  there  are  [34«]  a  few  deci- 
sions which  seemingly  hold  an  accord,  with 
tender  of  performance  and  refusal  to  accept, 
is  equivalent  to  satisfaction,  and  may  be  so 
pleaded  in  bar  of  the  action  on  the  original 
claim,  the  great  weight  of  authority  is  direct- 
ly to  the  contrary.  The  majority  of  decisions 
are  to  the  effect  that  tender  of  performance 
is  in  no  case  equivalent  to  performance  and, 
therefore,  not  a  satisfaction  of  the  original 
obligation.  Nothing  short  of  actual  perform- 
ance, meaning  tliereby  performance  accepted, 
will  suffice.  But  this  rule,  as  is  elsewhere 
shown,  would  not  apply  in  a  case  where  a 
new  agreement  or  promise,  instead  of  the 
performance  thereof,  is  accepted  in  satisfac- 
tion." 

And  sections  21  and  22,  page  364,  of  the 
same  authority  read  as  follows: 

"Sec.  21.  Accord  and  part  performance  do 
not  constitute  satisfaction.  It  is  merely  ex- 
ecutory so  long  as  by  its  terms  something  re- 
mains to  be  done  in  the  future.  If  performed 
in  part  only,  the  original  right  of  action  re- 
mains and  the  party  to  be  charged  is  allowed 
what  he  has  paid  in  diminution  of  the 
amount  claimed." 

(6)  "Sec.  22.  Performance  of  part  and 
readiness  to  perform  the  balance,  or  perform- 
ance in  part  and  tender  of  performance  of 
the  balance,  are  likewise  insufficient  to  con- 
stitute a  satisfaction."  This  statement  of  the 
law  is  subject  to  the  qualification  that  one 
may  take  such  action,  or  accept  such  benefits, 
as  to  place  it  out  of  his  power  to  abandon  the 
contract  of  compromise,  in  which  event  his 
remedy  is  to  sue  on  the  agreement  of  com* 
promise  for  damages  for  the  part  that  re- 
mained unperformed.  Whipple  v.  Baker,  86 
Ark.  439,  108  S.  W.  830.  But  that  exception 
does  not  apply  here. 

See  also  North  State  Fire  Ins.  Co.  v.  Dil- 
lard,  88  Ark.  476,  115  S.  W.  154;  Grimmett 
V.  Ousley,  78  Ark.  304,  94  S.  W.  694. 

The  instruction  was  properly  refused. 

Instruction  No.  3,  asked  by  appellant,  is 
conceded  to  be  a  correct  declaration  of  the 
law;  but  it  is  urged  that  it  was  not  asked 
in  apt  time. 

[349]  (7)  Section  6196  of  Kirby's  Digest 
provides  the  order  of  trial  after  the  jury  has 
been  sworh.  Subdivisions  1,  2,  3  and  4  there- 
of cover  the  progress  of  the  trial  to  the  con- 
clusion of  the  evidence.  The  fifth  subdivision 
of  this  section  provides : 


*'5.  When  the  evidence  is  concluded,  either 
party  may  request  instructions  to  the  jury 
oil  points  of  law,  which  shall  be  given  by  the 
court,  which  instructions  shall  be  reduced 
to  writing  if  either  party  require  it." 

The  sixth  subdivision  relates  to  the  argu- 
ment before  the  jury. 

We  think  the  trial  judge  has  the  discretion 
to  require  that  the  instructions  be  settled 
before  the  argument  begins  and,  as  a  means 
to  this  end,  may  require  any  special  request 
for  instructions  to  be  made  before  the  open- 
ing of  the  argument.  Of  course,  this  dis- 
cretion is  not  an  absolute  one,  for  questions 
might  be  raised  in  the  argument  which  would 
necessitate  additional  instructions  by  the 
court. 

At  the  conclusion  of  the  court's  instruc- 
tions, appellant  requested  the  court  to  give 
the  instructions  which  it  asked,  except  its 
instruction  numbered  3,  which  last  was  not 
asked  until  after  the  opening  argument  had 
been  made  for  appellee.  The  court  refused 
to  give  these  instructions,  but  gi'anted  per- 
mission to  appellant  to  reduce  them  to  writ- 
ing. In  the  meantime,  a  controversy  arose 
over  a  statement  said  to  have  been  made  in 
the  opening  argument  in  appellee's  behalf, 
to  the  effect  that  the  offer  of  compromise  on 
the  part  of  appellant  was  an  admission  of  its 
liability.  This  argument  is  not  reported  in 
the  transcript,  but  the  record  does  show  that 
this  controversy  arose,  and  the  instruction 
was  asked  as  soon  as  it  arose  and  was,  there- 
fore, asked  in  apt  time. 

(8)  Under  the  circumstances  we  think  ap- 
pellant was  entitled  to  have  ttie  jury  specifi- 
cally told  that  they  should  not  consider  the 
offer  of  compromise  as  an  admission  of  lia- 
bility. The  case  was  a  close  one  on  the  fact^ 
and,  in  the  absence  of  specific  directions  to 
ignore  the  evidence  in  regard  to  the  settle- 
ment, in  determining  [350]  the  question  of 
liability,  that  evidence  may  have  turned  the 
scale  in  appellee's  favor. 

(9)  We  think  no  error  was  committed  in 
refusing  appellant's  fourth  instruction. 
There  is  nothiing  about  these  train  records  to 
import  verity.  Under  some  circumstances 
their  recital  might  furnish  evidence  of  a  very 
satisfactory  character  but  the  court  cannot 
say  as  a  matter  of  law  that  these  records 
wer^  correctly  kept,  and  that  no  agent  haa 
been  mistaken  in  his  report  of  the  movement 
of  any  train,  nor  that  the  records  have  been 
properly  kept  so  that  all  opportunity  for  mis- 
takes, or  possible  collusion,  have  been  elimi- 
nated. Such  evidence  should  be  weighed  by 
the  jury  like  other  evidence  and  given  such 
weight  as  it  appears  entitled  to  have. 

For  the  error  in  refusing  appellant's  third 
instruction,  the  judgment  will  be  reversed 
and  the  cause  remanded. 


ST.  LOUIS  SOUTHWESTERN  R.  CO.  ▼.  MITCHELL. 

11$  Ark.  SS9, 
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NOTE. 

I«lalbilit3r  ef  Railroad  Coatpamy  for  In- 
juries Caused  hy  Operation  of 
Car, 


General  Rule,  321. 
Application  of  Rules 

In  General,  321. 

Collision  at  Crossing,  322. 

Frightening  Horse,   324. 


General  Rule, 

It  has  been  held  that  a  hand  car  is  a  "car** 
within  various  statutes  imposing  on  railroad 
companies  a  liability  for  negligence.  See  the 
note  to  Boyd  v.  Missouri  Pac.  R.  Co.  Ann. 
Cas.  1914D  37.  It  has  however  never  been 
held  that  statutes  requiring  the  keeping  of  a 
lookout,  the  giving  of  crossing  signals  or  the 
like  apply  to  a  hand  car.  See  the  reported 
case.  The  duty  of  a  railroad  company  in 
the  operation  of  a  hand  car  is  therefore  or- 
dinarily that  imposed  by  the  common  law,  to 
use  reasonable  and  ordinary  care  under  all 
circumstances  to  avoid  injury  to  persons  or 
property.  See  the  cases  cited  infra  in  the 
subdivision  ''Application  of  Rule."  In  Lake 
Erie,  etc.  R.  Co.  v.  Juday,  19  Ind.  App.  436, 
49  N.  E.  843,  that  duty  was  defined  as  fol- 
lows :  "Appellant,  in  the  operation  of  its  hand 
car,  was  bound  to  exercise  a  degree  of  care 
and  caution  commensurate  with  the  sur- 
roundings, and  the  ordinary  business  incident 
to  its  operation.  It  is  the  settled  ]av  every- 
where that  where  railroads  intersect  and  cross 
public  highways,  such  railroads  have  the 
right  of  way.  ...  In  the  lawful  operation 
of  a  hand  car  by  a  railway  company,  in  the 
transaction  of  its  legitimate  business,  it  is 
required  to  exercise  only  such  care  and  cau- 
tion as  may  be  required  to  protect  the  trav- 
eling public.  In  the  operation  of  a  railroad, 
a  hand  car  is  a  necessary  and  useful  device, 
for  it  is  used  by  its  servants  in  repairing  the 
track,  going  from  place  to  place,  and  for  the 
purpose  of  determining  whether  or  not  such 
track  is  in  a  safe  condition  upon  which  to 
transport  passengers  and  freight.  ...  In 
operating  its  hand  car  on  the  occasion  com- 
plained of,  appellant's  servants,  upon  ap- 
proaching the  highway  crossing,  were  not  re- 
quired to  give  any  signal,  or  alarm,  nor  were 
they  required  to  slacken  their  speed,  or  stop 
to  see  if  any  one  was  approaching  the  cross- 
ing." 

Applying  a  familiar  limitation  on  the  max- 
im respondeat  superior  it  has  been  held  that 
a  railroad  company  is  not  liable  for  the  neg- 
ligent acts  of  its  employees  while  they  are 
using  a  hand  car  for  a  purpose  of  their  own 
disconnected  with  their  employment.  Harrell 
'  Ann.  Cas.  191 6B. — 21. 


V.  Cleveland,  etc.  R.  Co.  27  Ind.  App.  29,  60 
N.  E.  717;  Branch  v.  International,  etc.  R. 
Co.  92  Tex.  288,  47  S.  W.  974,  71  Am.  St. 
Rep.  844.  But  it  was  held  in  Salisbury  v. 
Erie  R.  Co.  66  N.  J.  L.  233,  50  Atl.  117,  88 
Am.  St.  Rep.  480,  65  L.R.A.  578,  that  a  rail- 
road company  which  placed  a  hand  car  in  the 
hands  of  its  foreman  was  liable  for  the  fail- 
ure of  the  foreman  to  see  that  it  was  oper- 
ated with  reasonable  care  in  preventing 
injury  to  a  person  lawfully  crossing  its 
tracks  It  therein  appeared  that  the  foreman 
had  loaned  his  hand  car  to  an  Italian  to  take 
away  some  old  railroad  ties  after  the  day's 
work  was  done,  and  he  struck  the  plaintiff 
at  a  crossing  while  returning  the  car,  thus 
causing  the  injury  complained  of.  So  in 
Branch  v.  International,  etc.  R.  Co.  (Tex.)  48 
S.  W.  891,  it  was  held  that  though  it  ap- 
peared that  the  hand  car  was  being  used  by 
employees  on  their  personal  errand  it  was  er- 
ror for  the  trial  court  to  direct  a  verdict  for 
the  defendant  where  there  was  evidence  that 
the  company  was  negligent  in  intrusting  the 
care  of  the  car  to  its  foreman.  The  court 
said:  "The  duty  that  a  railway  owes  to  the 
public  requires  it  to  exercise  reasonable  dil- 
igence in  the  employment  of  capable  and 
trustworthy  servants,  and  of  only  continu- 
ing in  its  employment  servants  of  that  char- 
acter. If  the  accident  which  resulted  in  in- 
jury to  plaintiff  can  be  traceable  to  the 
negligence  of  the  railway  company  in  retain- 
ing Maloney  in  its  employment,  and  intrust- 
ing him  with  the  possession  and  use  of  the 
hand  car,  at  a  time  when  it  was  known  to 
the  railway  company,  or  could  have  been 
known  by  the  exercise  of  reasonable  diligence, 
that  Maloney  was  untrustworthy  in  the  per- 
formance of  his  duty  to  the  public,  as  a 
servant  of  the  railway  company,  in  the  use 
of  the  hand  car  which  had  been  intrusted 
to  his  possession,  then  we  see  no  reason  why 
the  company  should  not  be  held  responsible 
for  his  conduct."  See  also  the  same  case  on 
a  second  appeal.  International,  etc.  R.  Co.  v. 
Branch,  29  Tex.  Civ.  App.  144,  68  S.  W.  338. 

Application  of  Rule. 

In  Genkbal. 

It  was  held  in  Murray  v.  Southern  R.  Co. 
140  Ky.  453,  131  S.  W.  183,  that  a  railroad 
company  was  not  liable  for  injuries  sustained 
by  a  deaf  trespasser  as  a  result  of  being 
run  in  by  a  push  car  operated  by  defendant's 
employees  who  shouted  the  approach  of  the 
car  and  gave  sufficient  warning  signals  to 
warn  two  women  to  leave  the  track  who  were 
following  closely  behind  the  injured  person 
whose  deafness  was  known  to  the  employees 
but  who  was  not  recognized  from  the  rear. 
The  court  said:  ''It  has  often  been  held 
that  persons  in  charge  of  cars  on  a  railroad 
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track  have  a  light  to  presume  that  a  trespass- 
er seen  on  the  track  will  get  out  of  the  way, 
and  that  they  are  not  required  to  stop  the  car 
unless  they  have  reason  to  helieve  that  he  is 
unconscious  of  his  danger.  The  evidence 
here  fails  to  show  that  the  men  on  the  push 
car  which  was  moving  only  from  four  to  six 
miles  an  hour,  had  any  reason  to  anticipate 
danger  to  Murray  until  his  actions  showed 
that  he  had  not  heard  the  signals  which 
caused  the  two  women  walking  behind  him  to 
leave  the  track;  and  it  was  then  too  late 
for  the  men  on  the  push  car  to  avoid  injury 
to  him."  In  Louisville,  etc.  R.  Co.  v.  Os- 
borne, 149  Ky.  648,  149  S.  W.  954,  where  the 
evidence  show^ed  that  the  plaintiff  had  been 
struck  and  injured  by  a  motor  car  operated, 
as  the  jury  found,  at  a  negligent  rate  of  speed 
on  defendant's  tracks  within  the  corporate 
limits  of  a  town  of  some  two  hundred  in- 
habitants, the  judgment  in  plaintiff's  favor 
was  sustained,  and  as  to  the  care  required  in 
operating  the  car  under  those  circumstances, 
the  court  said:  "  .  .  .  ,  as  the  place  of 
the  accident  was  in  an  incorporated  town  and 
where  the  presence  of  persons  on  the  track 
was  to  be  expected,  it  was  the  duty  of  appel- 
lant's servant,  in  charge  of  the  car,  to  oper- 
ate it  at  a  moderate  rate  of  speed,  maintain 
a  proper  lookout  and  take  such  other  precau- 
tions aa  circumstances  and  the  exercise  of 
ordinary  care  might  have  required  for  the 
security  of  life." 

In  Minor  v.  Escanaba  Lumber  Co.  167 
Mich.  431,  132  N.  W.  1035,  wherein  it  ap- 
peared that  the  plaintiff  who  was  the  wife 
of  a  contractor  cutting  lumber  for  the  de- 
fendant company  was  injured  in  a  collision 
between  a  hand  car  on  which  she  was  riding 
and  one  of  defendant's  lumber  trains,  no  sig- 
nal of  the  approach  of  the  train  being  given, 
and  it  further  appearing  that  the  night  was 
dark,  that  the  car  was  being  used  on  a  trip  of 
private  convenience,  and  that  the  plaintiff's 
husband  had  been  previously  permitted  to  use 
the  car  to  bring  in  supplies  from  the  defend- 
ant's store,  it  was  held  that  the  evidence  not 
supporting  the  theory  that  the  plaintiff  was 
invited  to  use  the  car  and  track,  at  least,  as 
in  the  manner  on  the  night  in  question,  since 
there  was. a  different  duty  owing  to  a  mere 
licensee  than  would  be  required  of  the  defend- 
ant in  behalf  of  persons  invited  to  use  its 
tracks,  a  charge  to  the  jury  imposing  on  the 
defendant  the  duty  towards  an  invited  person 
was  improper. 

As  to  the  duty  of  an  operator  of  a  hand 
car  toward  persons  on  a  trestle,  in  Wright 
\.  Southern  R.  Co.  132  N.  C.  327,  43  S.  E. 
845,  wherein  the  evidence  showed  that  the 
plaintiff  having  notice  of  the  approach  of  a 
hand  car  which  was  operated  under  the  direc- 
tion of  one  of  the  defendant's  section  masters 
failed    to   leave   the   track   and    was    struck 


thereby,  the  court  said:  "We  think  the  true 
rule  is  and  ought  to  be,  in  a  case  like  the 
one  before  us,  that  the  section  master,  the 
operator  of  the  hand  car,  might  assume  that 
the  pedestrian  would  step  off  like  other  per- 
sons in  possession  of  their  faculties  had  done, 
and  that  he  would  owe  no  duty  to  a  person 
on  the  trestle  until  he  had  discovered  by  the 
behavior  and  conduct  of  such  person  that  he 
could  not,  or  did  not,  intend  to  leave  the 
track;  and  that  behavior  or  conduct  to  mani- 
feflt  itself  positively,  and  not  to  be  inferred 
from  simply  remaining  on  the  track.  After 
discovering  as  above  described  that  the  plain- 
tiff did  not  intend  to  leave  the  track  or  could 
not,  then  it  would  be  the  duty  of  the  section 
master  to  use  every  available  moans  to  pre- 
vent injury.  This  is  what  the  section  master 
testified  he  did,  and  there  was  no  evidence  to 
the  contrary." 

In  King  v.  Nacogdockes,  etc.  R.  Co.  (Tex.) 
146  S.  W.  300,  it  appeared  that  the  plaintiff's 
wife  was  injured  while  driving  along  a  road 
running  parallel  with  the  defendant's  rail- 
road when  plaintiff's  team  became  frightened 
by  a  motor  car  negligently  driven  on  defend- 
ant's track  by  one  W.  G.  Edgar  who  was  not 
an  employee  of  the  defendant  but  was  shop 
fireman  for  a  certain  lumber  company  which 
owned  the  motor  car  jointly  with  the  defend- 
ant railroad  and  who  had  taken  the  car  with- 
out the  consent  of  either  the  lumber 
company's  manager  or  defendant's  superin- 
tendent who  were  the  only  persons  author- 
ized to  use  it.  It  was  held  that  the  plaintiff 
had  failed  to  show  any  actionable  negligence 
on  the  part  of  the  defendant. 

Collision  at  Cbossino. 

In  Mott  V.  Detroit,,  etc.  R.  Co.  120  Mich. 
127,  79  K.  W.  3,  it  was  held  in  an  action 
brought  for  injuries  received  as  a  result  of 
a  collision  with  a  hand  car  on  defendant's 
road  on  a  smoky  and  foggy  night,  it  being 
defendant's  custom  not  to  run  hand  cars  at 
night,  that  the  plaintiff  was  required  to  ex- 
ercise only  the  same  degree  of  care  as  was 
required  of  him  in  looking  out  for  trains, 
and  the  court  not  being  prepared  to  say  that 
the  speed  of  the  car  testified  to  by  defend- 
ant's witnesses  was  not  negligence,  it  was 
a  proper  question  for  the  jury,  and  their 
verdict  for  the  plaintiff  would  not  be  dis- 
turbed. In  Ball  V.  Adnondick  R.  Co.  52  Hun 
610  mem.  4  K.  Y.  S.  769,  the  court  held  that 
the  questions  of  defendant's  negligence  and 
plaintiff's  contributory  negligence  were  prop- 
er ones  for  the  jury,  and  their  finding  would 
not  be  disturbed  where  the  facts  appeared 
to  be  that  a  hand  car  running  at  a  moderate 
rate  of  speed  on  defendant's  road  collided 
with  the  carriage  in  which  the  plaintiff  was 
riding,  thus  causing  the  injury  complained 
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of,  where  at  the  particular  crossing  the  view 
of  the  railroad  tracks  was  somewhat  obscured 
by  trees  and  fences  and  the  plaintiff  testified 
that  she  looked  and  listened  before  going  on 
the  track. 

It  appeared  in  Hill  v.  Atlantic  Coast  Line 
Co.  166  N.  C.  592,  82  S.  £.  864,  that  the 
plaintiff  who  was  deaf  had  been  struck  while 
cross^ing  defendant's  track  at  night  by  a 
motor  car  containing  no  light.  As  to  the  de- 
fendant's liabilitv  for  the  omission  the  court 
said:  ''It  was  the  duty  of  the  defendant  to 
have  a  light  at  night  on  its  car,  so  that  it 
could  be  seen  by  those  using  the  crossing  of 
its  tracks  and  the  public  street,  if  by  hav- 
ing a  light  plaintiff  would  have  seen  the  car 
and  avoided  injury.  There  was  no  light  on 
the  car.  As  it  had  no  bell  or  whistle  with 
which  to  warn  those  on  the  crossing,  or  about 
to  come  upon  it,  of  the  danger,  it  stands  to 
reason  that  the  only  other  feasible  signal, 
that  is,  a  light,  should  have  been  supplied. 
The  plaintiff  could  not  hear,  but  he  could 
see,  and  no  doubt  would  have  seen  if  there 
had  been  a  light.  He  was  deprived  of  one 
BCHBe,  but  the  other,  that  of  sight,  was  left 
to  him  unimpaired,  and  he  had  the  right  to 
the  full  use  of  it  for  his  protection,  and  more- 
over was  required  by  the  law  to  resort 
to  it  in  the  absence  of  the  other.  But  the 
use  of  it  for  his  safety  was  practically 
destroyed  by  defendant's  plain  omission  of 
duty.". 

In  Douglass  ▼.  Southern  Ry.  82  S.  C.  71, 
62  S.  £.  15,  rehearing  denied  82  S.  C.  85,  63 
S.  E.  5,  it  appeared  that  the  injury  for  which 
the  action  was  brought  was  sustained  by  the 
overturning  of  the  plaintiff's  buggy  while  he 
was  engaged  in  whipping  his  horse  in  the 
endeavor  to  avoid  a  collision  with  a  hand 
car  on  defendant's  road  which  was  approach- 
ing at  a  rapid  rate  of  speed.  It  was  held 
that  the  trial  court  had  neither  erred,  nor 
placed  a  greater  burden  on  the  defendant  in 
establishing  the  affirmative  defense  of  con- 
tributory negligence  than  that  imposed  by 
law,  in  charging  as  follows:  "You  will  first 
decide  whether  the  defendant  company,  its 
servants  and  agents,  were  negligent  in  the 
manner  in  which  it  was  running  that  lever 
ear  in  approaching  that  highway  crossing.  If 
it  was — if  the  defendant  company,  its  agents 
and  servants,  were  negligent,  and  the  negli- 
gence was  the  proximate  cause  of  the  plain- 
tiff's injury,  then  the  defendant  would  be 
liable  unless  the  defendant  has  satisfied  you 
by  the  greater  weight  of  all  the  evidence  in 
the  case  that  the  plaintiff  contributed  by  his 
own  negligence  as  a  proximate  cause  to  his 
own  injury.*'  And  "if  he  was  injured 
through  the  negligence  of  the  defendant  com- 
pany, its  servants  or  agents,  then  he  is  en- 
titled to  recover  unless  the  defendant  com- 
pany has  satisfied  you  bj'  the  greater  weight 


of  all  the  evidence  in  the  case  that  the  plain- 
tiff himself  was  negligent  in  that  regard,  or 
in  connection  with  that  crossing,  in  entering 
upon  the  crossing;  and  if  he  was  negligent, 
and  if  his  negligence  contributed  as  a  prox- 
imate cause  to  his  own  injury,  why,  he  can- 
not recover,  even  though  the  defendant  com- 
pany was  negligent."  In  Irby  v.  Southern 
Ry.  92  S.  C.  490,  75  S.  E.  793,  an  exception 
was  taken  to  the  court's  refusal  to  charge 
as  follows:  "There  is  no  rule  of  law  which 
relieves  a  person  from  looking  out  for  trains 
and  lever  cars  when  he  goes  upon  or  to  cross 
railroad  tracks.  I  charge  you  that  a  railroad 
company  is  not  bound  to  slacken  speed  of  a 
lever  car  upon  seeing  one  on  or  near  its 
track  unless  the  circumstances  indicate  that 
such  person  does  not  or  cannot  see  or  hoar 
such  lever  car."  The  appellate  court  would 
not  sustain  the  exception  on  the  ground  that 
it  stated  a  sound  proposition  of  law  appli- 
cable to  the  issues  involved  in  the  case,  but 
held  that  it  must  be  overruled  since  it  would 
have  been  a  charge  on  the  facts. 

Judgment  in  the  plaintiff's  favor  was  sus- 
tained in  Pittsburg,  etc.  R.  Co.  v.  Sponier, 
86  Ind.  165,  wherein  recovery  was  had  for 
injuries  sustained  by  reason  of  the  collision 
after  dark  of  the  two-horse  wagon  in  which 
the  plaintiffs  were  riding  with  a  hand  car 
which  had  been  placed  on  a  bridge  by  the 
defendant's  servants  in  such  a  manner  that 
passage  was  obstructed,  the  bridge  being  part 
of  the  public  crossing  over  defendant's  right 
of  way. 

In  Burtch  v.  Canadian  Pac.  Ry.  13  Ont.  L. 
Rep.  632,  6  Can.  Ry.  Cas.  461,  it  appeared 
that  a  child  of  ten  years,  while  coasting  down 
a  hill  and  across  defendant's  tracks  at  a 
public  crossing,  was  struck  by  a  hand  car 
and  injured.  The  plaintiff  was  absolved  from 
contributory  negligence  by  the  jury  and  a 
verdict  given  for  the  plaintiff  on  the  ground 
that  the  defendant  was  guilty  of  negligence 
in  failing  to  give  some  warning  of  the  ap- 
proach of  the  hand  car.  Relative  to  this  the 
court  said :  "The  hand  car  was  lawfully  upon 
defendants'  railway.  The  plaintiff  was  law- 
fully upon  John  street.  The  plaintiff  was 
run  down  by  the  hand  car  and  the  jury  say 
the  plaintiff  was  not  to  blame,  but  the  defend- 
ants were  to  blame,  and  that  the  blame  or 
negligence  was  in  approaching  such  a  cross- 
ing as  this  was  in  a  hand  car  as  driven,, 
without  giving  such  warning  as  would  en- 
able a  person  on  the  highway  and  near  to 
the  track,  exercising  ordinary  care,  to  avoid 
the  danger  of  being  run  down.  What  warn- 
ing should  be  given  must  depend  upon  the 
facts  and  circumstances  in  each  case,  and 
if  from  any  cause  it  would  be  difficult  for  a. 
person  at  or  near  the  crossing — ^he  not  being 
to  blame  for,  or  creating  the  difficulty — 
to  see  or  hear  an  approaching  hand  car,  there 
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would  be  necessity  for  care  on  the  part  of 
the  persons  in  charge  of  the  car." 

The  duty  is  placed  on  a  person  approaching 
a  crossing  to  look  and  listen  for  an  approach- 
ing hand  car.  Suiter  v.  New  York,  etc.  R. 
Co.  44  Hun  627,  7  N.  Y.  St.  Rep.  687.  There- 
in the  court  sustained  the  following  charge 
made  by  the  trial  court:  "Now,  the  plaintiff, 
as  she  approached  this  crossing,  was  bound, 
and  it  was  her  duty  to  use  her  eyes  and  ears, 
and  to  look  and  to  listen  to  see  if  she  could 
discover  whether  there  was  an  approaching 
train  or  not,  or  whether  there  was  any  car 
passing  at  that  time.  If  she  could  not  do 
that — if  she  did  not  look  and  listen,  and  her 
omission  to  do  so  contributed  to  this  injury, 
then  she  could  not  recover  in  this  action." 
Also  in  Lake  Shore,  etc.  R.  Co.  v.  Franz,  127 
Pa.  St.  297,  18  Atl.  22,  46  L.R.A.  389,  the 
court  said:  "The  duty  to  stop,  look  and  lis- 
ten is  absolute  and  unyielding,"  and  "the  fact 
that  tlie  gatea  were  raised  is  no  excuse  for 
the  failure  of  a  plaintiff  to  stop,  look  and 
listen,  yet  on  the  other  hand  it  is  some  evi- 
dence of  negligence  on  the  part  of  the  defend- 
ant." It  appeared  therein  that  the  plain- 
tiff was  struck  by  a  second  hand  car  closely 
following  one  that  had  just  passed  a  crossing 
at  which  gates  were  maintained.  The  morning 
of  the  accident  the  gates  were  not  operated 
and  the  view  of  the  tracks  in  either  direc- 
tion was  hidden  by  box-cars.  It  was  held 
that  the  question  whether  the  defendant  was 
guilty  of  contributory  negligence  was  a  proper 
one  for  the  jury  to  determine  since  it  was 
not  clear  that  the  plaintiff  should  not  have 
stopped  a  second  time  or  that  the  place 
where  he  did  stop  was  the  best. 

Friqhtexixo  Horse. 

There  is  under  ordinary  circumstances 
nothing  about  the  operation  of  a  hand  car 
to  terrify  a  horse,  and  accordingly  no  par- 
ticular precautions  need  be  taken  by  the  per- 
sons in  charge  of  a  hand  car  on  approaching 
a  crossing  to  avoid  such  a  result.  Thus  in 
Chicago,  etc.  R.  Co.  v.  Vremeister,  112  111. 
App.  346,'  it  was  held  that  the  railroad  com- 
pany was  not  liable  where  a  horse  attached  to 
a  wagon  and  being  driven  across  the  railroad's 
tracks  at  a  public  crossing  took  fright  at  an 
approaching  hand  car,  ovei^umcd  the  wagon 
and  injured  the  driver.  It  was  contended 
that  the  railroad  company  was  guilty  of  neg- 
ligence in  that  the  hand  car  was  driven  at 
a  high  rate  of  speed  without  any  warning 
of  its  approach  being  given  and  in  that  the 
gates  were  up,  thereby  giving  notice  that  the 
crossing  was  clear.  The  court  said:  "There 
is  no  proof  that  horses  habitually  shy  at 
hand  cars;  and  no  reason  existed  why  appel- 
lant's servants  should  give  or  have  been  re- 
quired to  give  appellee  any  notice  or  warning 
x>t  the  approach  of  the  car,  especially  when  it 


was  in  plain  sight  and  he  must  have  seen  it 
if  he  was  looking  aa  he  claims,  to  have  been. 
There  was  nothing  in  the  existing   situation 
to  suggest  any  occasion  or  necessity  for  put- 
ting appellee  on  his  guard.    To  hold  that  ap- 
pellant was  negligent  would  mean  tliat  every 
person  driving  a  vehicle  or  carrying  an  ob- 
ject or  doing  anything  whatever  at  which  a 
horse  might  possibly  take  fright  would  have 
to  give  notice  of  his  coming.     Such  is  not 
the  law.    On  the  contrary,  railway  companies 
running  their  trains  in  a  lawful  and  usual 
manner  without  negligence  or  wanton  disre- 
gard of  the  rights  of  others  are  not  responsi- 
ble to  travelers  for  damages  which  may  hap- 
pen to  them  as  a  consequence  of  their  horse 
taking    fright."     It    was    similarly    held    in 
Louisville,  etc.  R.  Co.  v.  Howerton,  115  Ky. 
89,  72  S.  W.  760,  24  Ky.  L.  Rep.  1905,  103 
Am.  S.  Rep.  295,  that  no  recovery  could  be 
had   where   the   injuries   were   caused   by    a 
horse   which    became   frightened   by   an    ap- 
proaching hand   car,  just  as   he  was   about 
to    cross    the    track    after    having    passed 
through  a  deep  cut.    Therein  the  court  said: 
"The  mere  fact  that  the  horse  became  fright- 
ened at  the  hand  car,  ran  off,  and  injured  the 
appellee,   does   not   entitle   her   to   maintain 
this  action.    She  could  only  maintain  it  upon 
the  ground  that  defendant's  servants  or  em- 
ployees  were  guilty   of  negligence  resulting 
in  the  injury.     Hand  cars  are  necessary  in 
the    conduct    of    the    business    of    railroads. 
They  must  be  used  for  the  purpose  of  carrying 
tools  and  the  section   forces  from  point   to 
point  in  repairing  and  looking  after  the  track. 
It  is  impossible  to  run  them  in  a  noiseless 
manner.     The  fact  that  they  are  run,  and 
that  a  horse  became  frightened  by  reason  of 
their  approach,  or  the  noise  which  they  make, 
which  results  in  injury  to  the  driver,  does  not 
give  a  cause  of  action.    When  trains  are  run 
in  the  ordinary  way,  and  whistles  and  bells 
are  sounded  as  the  necessities  of  the  busi- 
ness require,  and  a  horse  becomes  frightened 
by  reason  thereof,  and  damages  result  there- 
from, no  action  can  be  maintained  therefor." 
In  McCerrin  v.  Alabama,  etc.  R.  Co.  72  Miss. 
1013,  18  So.  420,  the  court  said:     "The  law 
has  no  standard  for  the  rate  of  speed  of   a 
hand  car,  and  has  no  rule  as  to  noises  pro- 
duced by  its  operation,   or   made   by   those 
operating  it;  and  as  to  the  sudden  appear- 
ance of  car  and  crew   (which,  probably,  was 
the  real  cause  of  the  unfortunate  fright  of 
plaintiff's    horse),   surely   no   blame   can    be 
imputed   for  that,  which,   it  may  be  justly 
supposed,  would  have  terrified  the  horse   if 
the  speed  had  been  less  and  the  noise  of  car 
and  men  less.     True,  the  averment  is  that 
these    things    were    all    well    calculated     to 
frighten  very  gentle  horses,  but  if  the  defend- 
ant, by  its  servants,  did  nothing  unusual,  and 
nothing  which  'common  prudence  would  con- 
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demn  as  being  calculated  to  frighten  teams 
passing  that  way/  it  is  not  liable.  There 
are  many  things  in  the  unquestionably  lawful 
operation  of  a  railroad  well  calculated  to 
frighten  very  gentle  horses,  and  yet  one  who 
suffers  from  the  fright  of  his  horse  cannot 
successfully  complain  of  the  loss  sustained, 
unless  it  appears  that  the  railroad  company, 
by  its  servants,  was  guilty  of  wrong  in  the 
matter  complained  of.  The  declaration  here 
seems  to  us  to  fall  short  of  stating  a  cause 
of  action  by  failing  to  aver  that  what  is 
complained  of  was  unusual,  and  such  as  com- 
mon prudence  would  condemn  as  being  cal- 
culated to  frighten  horses.  .  .  .  The  de- 
fendant had  the  right  to  operate  its  car  in 
the  usual  and  customary  way,  and  at  a  safe 
rate  of  speed,  but  had  no  right  to  convert  it 
needlessly  into  a  terror- inspiring  thing,  and 
for  such  departure  from  propriety,  would,  un- 
doubtedly, be  liable  in  damages  for  any  in- 
jury caused  by  this  negligence  to  one  free 
from  fault;  but  rapidity  of  movement,  noises 
and  sudden  appearances  are  common  inci- 
dents of  the  operation  of  railroads,  and  one 
complaining  of  hurt  from  these  causes  must 
show  clearly  a  departure  by  the  defendant 
from  custom  and  propriety  to  warrant  re- 
covery." In  Lake  Erie,  etc.  R.  Co.  v.  Juday, 
19  Ind.  App.  436,  49  N.  £.  843,  it  was  held 
that  no  recovery  could  be  had  where  it  ap- 
peared that  the  horse  had  become  frightened 
by  a  passing  hand  car  on  which  were  bright 
and  glistening  tools,  the  view  of  the  track 
in  the  direction  from  ifhich  the  hand  car 
approached  being  obscured  by  an  orchard 
until  a  point  80  to  100  feet  from  the  crossing 
was  reached. 

But  in  Marshall  v.  Lehigh  Val.  R.  Go. 
240  Pa.  St.  272,  87  Atl.  575,  it  appeared  that 
the  plaintiff's  horse  had  been  frightened  at  a 
crossing  by  escaping  steam  from  a  locomotive 
of  an  independent  contractor.  The  driver 
turned  the  horse  about,  drove  back  some  dis- 
tance and  alighted  to  fix  the  harness.  A  hand 
car  then  approached  on  defendant's  tracks 
at  a  rapid  and  reckless  rate  of  speed,  the 
horse  again  taking  fright  and  causing  the 
injuries  complained  of.  The  court  held  that 
the  case  was  for  the  jury,  and  they  having 
found  the  hand  car  to  be  the  proximate  cause, 
a  verdict  in  plaintiff's  favor  was  sustained. 
In  Houston,  etc.  R.  Co.  v.  Beard,  42  Tex.  Civ. 
App.  427,  93  S.  W.  532,  it  appeared  that  the 
plaintiff,  a  farmer,  cultivated  land  on  either 
side  of  defendant's  railroad,  and  while  re- 
turning to  his  field  one  afternoon  riding 
one  horse  and  leading  another  in  passing  over 
defendant's  tracks  at  his  private  crossing, 
his  horses  became  frightened  by  the  noise  made 
by  defendant's  workmen  in  placing  a  hand 
car  back  on  the  track  and  in  allowing  tools 
to  fall  therefrom.  He  was  thrown  from  his 
horse  and  received   the  injuries   complained 


of.  A  verdict  in  plaintiff's  favor,  based  on 
the  ground  that  defendant's  employees  were 
negligent  was  sustained.  In  Sherman,  etc. 
R.  Co.  v.  Bridges,  16  Tex.  Civ.  App.  64,  40 
S.  W.  657,  a  verdict  for  the  plaintiff  was 
sustained  on  proof  that  the  injury  was  caused 
by  a  horse  becoming  frightened  at  a  hand 
car  which  was  being  moved  slowly  off  a  pri- 
vate crossing. 

If  railroad  employees  temporarily  take  a 
hand  car  from  the  track  and  leave  it  beside 
the  highway  and  a  horse  takes  fright  at  the 
sight  of  it  the  company  is  ordinarily  liable 
for  any  damage  resulting  therefrom.  Thus 
in  Ohio,  etc.  R.  Co.  v.  Trowbridge,  126  Ind. 
391,  26  N.  E.  64,  it  appeared  that  the  plain- 
tiff was  thrown  from  her  horse  which  had 
become  frightened  at  a  hand  car  placed  tem- 
porarily on  one  side  of  a  highway  near  to 
the  point  where  the  same  crossed  the  defend- 
ant's railroad.  The  court  said:  *'The  broad 
claim  that  a  railroad  company  may  use  a 
highway  for  general  railroad  purposes  can- 
not be  sustained.  Neither  authority  nor 
principle  sanctions  or  supports  it.  Railroad 
companies  have  one  right  that,  properly  ex- 
ercised, is  superior  to  that  of  the  public,  the 
right  of  passage  for  its  trains.  All  other 
rights  are  subordinate  to  the  paramount  pub- 
lic right.  They  have,  no  doubt,  a  right  to 
repair  their  tracks  at  crossings,  but  this 
right,  subordinate  in  its  nature,  must  be 
exercised  with  due  regard  to  the  public  safe- 
ty and  convenience,  and  care,  skill,  and  dili- 
gence must  be  used  to  prevent  injury  to 
travellers  .  .  .  but  a  permanent  or  tem- 
porary occupancy  of  a  highway  by  the  cars 
of  a  railroad  company  is,  prima  facie,  un- 
lawful. It  is  therefore  incumbent  upon  a 
railroad  company  which  places  a  car  upon  a 
highway,  to  explain  or  excuse  the  act.  The 
act  of  the  appellant  in  placing  the  hand  car 
on  the  highway  was,  in  this  instance,  unlaw- 
ful, and  calls  for  an  explanation  from  the 
authors  of  the  wrong.  We  find  no  satisfac- 
tory explanation,  nor  any  reasonable  excuse, 
in  the  facts  exhibited  bv  the  answers  to 
special  interrogatories.  Finding  neither  ex- 
planation nor  excuse  in  the  special  facts,  we 
must  adjudge  that  none  exists,  for  so  the 
general  verdict  affirms."  It  was  similarly 
held  in  Southern  Indiana  R.  Co.  v.  Norman, 
165  Ind.  126,  74  N.  E.  896,  that  the  defendant 
railroad  company  was  liable  where  it  placed 
a  hand  car  in  the  public  highway  within 
two  feet  of  the  wagon  track,  and  by  means 
thereof  caused  a  team  of  gentle  and  well- 
broken  mules  attached  to  a  cultivator  on 
which  appellee  was  riding,  and  which  team 
of  mules  he  was  driving  on  a  highway,  to 
become  frightened  and  run  away,  thereby 
throwing  appellee  from  the  cultivator  and 
injuring  him.  iSo  in  Baltimore,  etc.  R.  Co. 
V.  Slaughter,  167  Ind  330,  79  N.  E.  186,  119 
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Am.  St.  Rep.  603,  7  I..R.A.(N.S.)  597,  where- 
in the  complaint  alleged  that  the  defendant 
"carelessly  and  negligently  left  within  the 
traveled  way  of  a  farm  crossing,  and  as  an 
obstruction  to  the  free  use  of  the  same,  a 
hand  car,  having  upon  it  tools,  tin  dinner 
buckets,  and  clothing,  and,  as  a  result  of  the 
negligence  charged,  one  of  the  animals  com- 
posing the  team  which  appellee  was  driving 
along  said  way  and  across  said  track,  be- 
cajoe  frightened  at  the  hand  car  and  ran 
away,  throwing  appellee  out  of  his  wagon 
and  injuring  him,'^  it  was  held  that  a  de- 
murrer tliereto  was  properly  overruled.  See 
to  the  same  effect  Louisville,  etc.  R.  Co.  v. 
Vanzant,  158  Ala.  527,  48  So.  389.  In  Myers 
v.  Richmond,  etc.  R.  Co.  87  N.  C.  345,  it 
appeared  that  the  plaintiff  was  injured  by 
his  horse  taking  fright  and  running  away 
when  the  wheel  of  the  wagon  to  which  he 
was  hitched  struck  a  hand  car  which  had 
been  left  in  a  public  highway  crossing.  It 
was  held  to  be  error  for  the  trial  court  to 
consider  the  case  solely  from  the  point  of 
view  of  defendant's  right  to  use  tlie  highway 
and  not  extend  the  inquiry  to  the  question  of 
defendant's  negligence  in  putting  into  the 
highway  an  object  of  that  character.  The 
court  said:  "The  responsibility  of  the  de- 
fendant in  this  action  depends  upon  the  ques- 
tion, whether  the  use  which  it  was  making  of 
the  highway  at  the  time  of  the  plaintiff's 
mishap,  was  a  reasonable  one  or  not,  and 
this  in  turn  depends  upon  the  character  of 
the  object,  the  urgency  of  the  occasion,  the 
manner  in  which  the  road  was  frequented, 
and  the  hazard  to  travellers  attending  an 
obstruction  at  the  particular  locality."  In 
Texas,  etc.  R.  Co.  v.  McManus,  15  Tex.  App. 
122,  38  S.  W.  241,  the  court  charged  in  effect 
that  "it  would  be  negligence  on  the  part  of 
the  employees  of  the  railway  company  to 
leave  a  hand  car  with  tools,  buckets  and  some 
•clothing  on  it  near  a  crossing  of  a  public 
road,  and  if  the  plaintiff's  horse  became 
frightened  at  it  and  he  was  thereby  injured, 
that  the  railway  company  would  be  liable."  It 
was  held  to  be  error  not  to  give  the  follow- 
ing requested  special  charge:  "  *The  jury  is 
instructed  that  before  defendant  would  be 
liable  for  damages  resulting  from  the  fright 
and  runaway  of  plaintiff's  horse,  at  scare 
from  hand  ear,  the  plaintiff  should  show  that 
said  hand  car  was  such  a  thing  as  was  ordi- 
narily calculated  to  frighten  a  horse,  and  that 
under  the  circumstances  in  proof,  it  was  neg- 
ligence on  the  part  of  defendant's  agents  to 
leave  the  said  hand  car  at  the  place  it  was 
left.  If  the  proof  shows  that  there  was  noth- 
ing unusual  in  the  appearance  of  the  hand 
•car,  and  not  ordinarily  calculated  to  frighten 


ordinarily  gentle  horses,  then  the  defendant 
company  would  not  be  liable,  although  you 
may  find  that  in  fact  the  horse  did  get  fright- 
ened at  the  said  handcar.' "  It  appeared  in 
Locke  V.  International,  etc.  R.  Co.  25  Tex.  Civ. 
App.  145,  60  S.  W.  314,  that  a  crossing  over 
which  the  plaintiff  desired  to  pass  with  his 
wagon  and  team  of  mules  was  obstructed  by 
a  hand  car  on  the  handles  of  which  were  hung 
some  coats  and  shirts,  and  in  going  over  de- 
fendant's track  aside  from  the  route  of  the 
regular  planked  crossing  in  order  to  pass 
around  the  hand  car,  his  mules  became  fright- 
ened at  the  car  and  threw  him  out.  It  was 
held  that  the  question  of  deefndant's  negli- 
gence and  plaintiff's  contributory  negligence 
were  questions  of  fact  for  the  jury  and  the 
court  erred  in  peremptorily  directing  a  ver- 
dict for  the  defendant.  In  Texas,  etc.  R.  C'o. 
V.  Wright,  31  Tex.  Civ.  App.  249,  71  S.  W. 
760,  the  evidence  showed  that  the  railroad 
company's  employees  had  left  a  hand  car 
covered  with  tarpaulin  in  the  edge  of  the 
public  -road  where  it  crossed  the  railroad's 
right  of  way,  that  the  plaintiff's  wife  was 
approaching  the  car  when  the  gentle,  docile 
horse  she  was  driving  became  frightened  by 
the  flapping  of  the  tarpaulin  and  backed  the 
buggy  in  the  ditch,  and  that  she  then  led  the 
horse  past  the  hand  car  and  had  resumed 
her  seat  in  the  wagon  when  the  horse,  gazing 
back,  again  took  fright  at  the  flapping  of  the 
tarpaulin.  Verdict  having  been  rendered 
against  the  company,  it  was  held  that  the 
evidence  introduced  by  the  plaintiff  standing 
by  itself  not  presenting  the  issue  of  contribu- 
tory negligence,  the  court  properly  charged 
that  the  burden  of  proof  was  on  the  defend- 
ant to  prove  by  a  preponderance  of  the  evi- 
dence that  the  plaintiff's  wife  was  chargeable 
with  contributory  negligence.  In  Vars  v. 
Grand  Trunk  R.Co.  23  U.  C.  C.  P.  143,  it 
appeared  that  defendant's  employees  on  ap- 
proaching a  station  and  finding  the  track 
occupied  by  a  train  removed  their  hand  car 
from  the  tracks  and  placed  it  in  such  a  posi- 
tion that  it  encroached  on  a  highway  cross- 
ing at  that  point.  It  further  appeared  that 
shortly  thereafter  the  plaintiff  drove  past  in 
his  carriage  and  his  horse  became  frightened 
by  the  car  and  ran  away.  It  was  held  that 
"it  was  a  matter  entirely  for  the  jury  to 
say  whether  the  vehicle  in  question  was  one 
calculated  to  cause  the  injury,  and  whether 
the  place  in  which  it  was  left,  was,  or  was 
not,  a  fit  and  proper  place  for  it,  so  as  to 
render  the  defendants  guilty  of  negligence  in 
so  placing  it,"  and  that  the  jury  having 
found  for  the  plaintiff  the  verdict  would  be 
sustained. 
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Attorneys    —    FrlTlleK«d    Communiea- 
tioms  —  Diaclosure  of  Name  of  Client. 

An  attorney  who  had  been  employed  by 
certain  clients  to  represent  them  in  matters 
connected  with  the  investigation  of  election 
frauds,  and  who  appeared  to  defend  three 
other  individuals  who  were  indicted  for  such 
frauds  and  put  up  a  cash  bail  for  one  of  the 
indicted  men,  cannot  be  compelled  to  state 
to  the  grand  jury  the  names  of  the  clients 
-who  employed  him  to  represent  the  three  in- 
dicted men,  and  who  furnished  the  cash  for 
the  bail,  under  Code  Civ.  Proc.  §  282,  subd. 
6,  requiring  an  attorney  to  maintain  invio- 
late tne  secrets  of  his  client,  and  section  1881, 
providing  that  an  attorney  cannot  without 
the  consent  of  his  clients,  be  examined  as  to 
any  communication  made  by  the  client,  "com- 
munication" in  that  section  not  being  re- 
stricted to  mere  words  but  including  acts  as 
IK  ell. 

[See  note  at  end  of  this  case.] 

niosal  Traasaotlon  Not  PrlTilesed. 

A  communication  to  an  attorney  concern- 
ing an  intention  on  the  part  of  the  client  to 
do  some  illegal  act  in  the  future  is  not  privi- 
leged. 

[See  Ann.  Cas.  1913A  13;  66  Am.  St.  Rep. 
237.1 

Original  application  for  writ  of  habeas 
corpus.  George  McDonough,  petitioner.  The 
facts  are  stated  in  the  opinion.     PETinONBai 

DISCHARGED. 

A,  L,  Frick  and  Burton  Jackson  Wyman 
for  petitioner. 

W.  H.  L.  Hynes  and  Walter  J,  Burpee  for 
respondent. 

[231]  Angelloto,  C.  J. — Petitioner,  an  at- 
torney at  law,  was  retained  by  one  VVooUey 
and  one  Gorman  to  represent  them  as  their 
attorney  in  connection  with  any  and  all  in- 
vestigations that  were  being  made  or  that 
might  be  made  as  to  their  participation  in 
certain  alleged  election  frauds  and  violations 
of  the  election  laws  in  Alameda  County, 
claimed  to  have  been  committed  in  connection 
with  the  general  primary  election  of  August 
25,  1914,  and  he  has  ever  since  been  acting 
as  their  attorney  in  pursuance  of  such  em- 
ployment. Subsequent  to  such  employment 
one  Higgins,  one  Gale,  and  one  Wiles  were  in- 
dicted by  the  grand  jury  of  that  county, 
charged  with  participation  in  said  crimes 
alleged  to  have  been  committed  in  connection 
with  such  election.  Petitioner  appeared  as 
the  attorney  of  each  of  such  men,  and  has 


ever  since  i^cted  for  them  having  admittedly 
been  employed  to  represent  them.  He  de- 
posited ten  thousand  dollars  cash  bail  for  the 
release  of  Higgins,  Subsequently  the  grand 
jury  of  Alameda  County,  in  the  further  in- 
vestigation of  said  frauds  and  crimes,  pro- 
cured the  attendance  of  petitioner  as  a  wit- 
ness, and  while  he  has  finally  answered  many 
questions  put  to  him,  he  has  steadily  refused 
to  answer  such  questions  as  these,  viz.: 

Q.  Who  employed  you  to  represent  Higgins 
et  al.? 

Q.  Did  Jack  Woolley  or  Grant  Gorman  em- 
ploy you  to  represent  Higgins  et  al.T 

Q.  Did  Jack  Woolley  or  Grant  Gorman  fur- 
nish the  $10,000  which  you  deposited  as  bail 
for  Higgins? 

Q.  Who  furnished  the  $10,000  deposited  as 
bail  for  Higgins? 

For  his  refusal  to  answer  these  questions 
after  being  ordered  to  do  so  by  the  superior 
court,  petitioner  has  been  adjudged  guilty  of 
contempt  of  court  and  ordered  confined  in  the 
county  jail  of  Alameda  County  until  he  does 
answer  them. 

[232]  Admittedly  the  purpose  of  the  ques- 
tions is  to  obtain  evidence  against  Woolley 
and  Gorman,  by  which  they  can  be  impli- 
cated as  principals  in  the  commission  of  the 
crimes  for  which  Higgins  et  al.  have  been 
indicted,  and  to  implicate  them  in  the  com- 
mission of  the  election  frauds. 

The  court  below  found  that  all  the  allega- 
tions of  petitioner's  affidavits  filed  in  the  con- 
tempt proceedings  are  true.  These  affidavits 
averred  substantially,  among  other  things, 
the  following:  Each  atid  every  communica- 
tion, either  verbal,  written,  or  by  signs, 
which  he  had  received  from  either  Woolley 
or  Gorman  in  any  way,  relating  to  or  con- 
cerning or  about  the  said  frauds,  or  the 
charges  on  which  Higgins  et  al.  were  indicted, 
or  with  reference  to  the  defense  or  bail  of 
either  said  Higgins  or  said  Wiles  or  said 
Gale,  were  received  by  him  as  the  attorney 
for  said  Woolley  and  as  the  attorney  for  said 
Gorman,  and  not  otherwise.  That  the  ten 
thousand  dollars  deposited  as  bail  for  Higgins 
was  delivered  to  him  by  a  client  of  his,  which 
client  had  previously  employed  him  to  repre- 
sent him,  said  client,  in  all  investigations 
which  were  being  or  might  be  made  of  said 
client's  conduct  in  cbnnection  with  said  al- 
leged election  frauds  and  in  connection  with 
Higgins  et  al.,  and  to  represent  him  in  all 
matters  and  things  growing  out  of  the  alleged 
election  frauds  in  which  it  was  or  might  be 
claimed  that  said  client  was  implicated,  and 
in  any  proceedings  whereby  it  might  be 
sought  to  ascertain  whether  the  said  client 
was  connected  with  the  commission  of  these 
crimes  or  not.  That  clients  employed  him  to 
represent  Higgins  et  al.  and  that  these  clients 
had   previously   employed   him  to   represent 
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them  in  connection  with  all  charges  which 
might  be  brought  against  them  in  connection 
with  said  frauds,  and  in  reference  to  any 
claim  that  might  be  made  that  these  clients 
had  in  any  way  been  connected  with  these 
frauds,  and  that  it  was  in  connection  with 
such  employment  by  said  clients  to  act  as 
their  attorney,  and  not  otherwise,  that  these 
clients  employed  him  to  represent  Higgins  et 
al.  That  neither  the  unnamed  clientfl  nor 
Wool  ley  nor  Gorman  consented  to  his  tes- 
tifying. 

The  question  presented  is  whether  the  em- 
ployment of  petitioner  by  his  clients  to  de- 
fend Higgins  et  al.  and  the  furnishing  by  his 
clients  of  the  sum  of  ten  thousand  dollars  to 
bail  out  Higgins  were  matters  concerning 
which  he  cannot  testify  without  the  consent 
of  such  clients.  Section  1881  of  the  [233] 
Ck>de  of  Civil  Procedure  provides:  "There 
are  particular  relations  in  which  it  is  the 
policy  of  the  law  to  encourage  confidence  and 
to  preserve  it  inviolate;  therefore,  a  person 
cannot  be  examined  as  a  witness  in  the  fol- 
lowing cases:  .  .  .  2.  An  attorney  cannot, 
without  the  consent  of  his  client,  be  examined 
as  to  any  communication  made  by  the  client 
to  him,  or  his  advice  given  thereon  in  the 
course  of  professional  employment." 

However  desirable  it  may  be  to  obtain 
proofs  sufficient  to  insure  the  conviction  of  all 
persons  who  commit  crimes  of  the  character 
of  those  under  investigation,  and  it  will 
readily  be  conceded  that  it  is  most  desirable, 
such  proofs  may  not  be  obtained  from  those 
who  are  forbidden  by  our  law  to  give  them. 
In  regard  to  the  obligations  of  an  attorney 
to  his  client  in  this  respect^  our  statutes  are 
very  explicit,  making  it  his  duty  "to  main- 
tain inviolate  the  confidence,  and  at  every 
peril  to  himself,  to  preserve  the  secretfl  of  his 
client"  (Code  Civ.  Proc.  sec.  282,  subd.  6), 
and,  in  the  section  above  quoted,  prohibiting 
his  examination  as  a  witness,  as  therein 
stated.  As  said  in  People  v.  Atkinson,  40 
Cal.  284:  "On  principles  of  public  policy, 
communications  from  a  client  to  his  attorney 
touching  the  subject-matter  imder  investiga- 
tion are  privileged,  and  will  not  be  allowed 
to  be  disclosed  by  the  attorney,  even  though 
he  be  willing  to  do  so." 

It  is  obvious,  of  course,  that  the  sole  pur- 
pose of  the  questions  was  to  obtain  from 
petitioner  proof  of  admissions  by  a  client  to 
him,  tending  in  some  degree  to  show  com- 
plicity on  his  part  in  the  alleged  crimes  for 
which  Higgins  et  al.  had  been  indicted,  made 
while  he  was  acting  as  the  attorney  of  such 
client  in  the  very  matter  of  said  alleged 
crimes.  Under  the  circumstances  shown  here, 
the  questions  could  have  no  other  purpose 
and  the  answers  no  other  effect.  It  will  at 
once  be  conceded  that  if  this  client  had  said 
to  such  attorney  that  he  had  aided  and  abet- 


ted Higgins  et  al.  in  the  commission  of  the 
acts  for  which  they  had  been  indicted,  under 
such  circumstances  of  course  as  to  preclude 
the  idea  that  his  statement  was  not  confiden- 
tial, the  attorney  could  not  be  examined  aa 
a  witness  regarding  such  statement,  in  view 
of  our  law,  without  the  consent  of  the  client. 
To  our  minds  there  is  absolutely  no  distinc- 
tion in  principle  between  such  a  case  and  that 
presented  by  the  questions  which  it  is  here 
sought  to  compel  petitioner  to  answer.  The 
only  difference  [234]  is  in  the  weight  of  the 
testimony  as  going  to  show  such  complicity 
on  the  part  of  the  client,  in  the  one  case 
being  a  direct  admission  of  suck  complicity, 
and  in  the  other  being  an  admission  of  in* 
terest  from  which,  in  the  light  of  other  cir- 
cumstances, such  complicity  might  reasonably 
be  inferred. 

It  has  been  said  that  the  word  "Communi- 
cation" as  used  in  such  provisions  as  our 
section  1881  of  the  Code  of  Civil  Procedure, 
is  not  to  be  restricted  to  mere  words  uttered 
by  the  client,  that  looking  back  at  the  reason 
of  the  privilege  it  is  seen  to  secure  the  client's 
freedom  of  mind  in  committing  his  affairs  to 
the  attorney's  knowledge,  and  that  acts,  as 
well  as  words,  may  fall  within  the  privilege. 
(See  Wigmore  on  Evidence,  sec.  2306;  State 
V.  Dawson,  90  Mo.  149,  1  S.  W.  827;  Holden 
V.  SUte,  44  Tex.  Crim.  382,  7 J  S.  W.  600.) 
These  statements,  we  are  satisfied,  are  in 
accord  with  the  reason  of  the  rule,  and  we 
cannot  doubt  their  correctness,  llie  ques- 
tions here  called  for  "conununications"  from 
petitioner's  client  or  clients  to  him.  In  view 
of  the  facts  found  by  the  lower  court,  it  can- 
not here  be  doubted  either  that  whatever 
information  was  conveyed  to  petitioner  there- 
by, came  to  him  from  his  clients  in  the  ordi- 
nary course  of  his  professional  employment 
as  such  clients'  attorney,  or  that  there  was 
nothing  in  the  nature  of  the  transaction  or 
in  matters  extraneous  thereto  to  rebut  the 
presumption  that  the  communications  were 
confidential.  (See  Hager  v.  Shindler,  29  Cal. 
67.)  And  there  was  nothing  in  the  facts  to 
warrant  a  conclusion  that  the  evidence  pro- 
posed to  be  thus  adduced  bore  at  all  upon 
any  intention  or  arrangement  on  the  part  of 
the  client  to  perform  some  ill^^al  act  in  the 
future,  or  the  then  actual  doing  of  any  such 
illegal  act,  as  to  which,  it  may  be  conceded, 
the  rule  would  not  apply,  however  injurious 
to  the  client  the  evidence  might  be.  (See 
U.  S.  V.  Lee,  107  Fed.  702.)  There  was  noth- 
ing illegal  or  contrary  to  public  policy  in 
what  it  waa  proposed  to  show  petitioner's 
clients  had  done  in  the  way  of  employing 
petitioner  to  defend  Higgins  et  al.,  or  in  fur- 
nishing the  money  to  be  used  for  the  purpose 
of  obtaining  the  release  of  Higgins  on  bail. 
As  before  suggested,  it  was  simply  being  at- 
tempted  to  show   by   petitioner's  testimony 
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that  the  clients  had  made  to  him  admissions 
from  which,  in  the  light  of  other  circum- 
stances, their  guilt  in  the  matter  as  to  which 
petitioner  was  defending  them,  might  be  in* 
ferred. 

[235]  We  are  unable  to  perceive  any  suffi- 
cient ground  upon  which  it  may  be  held  that 
petitioner  may  be  compelled,  without  his 
client's  consent,  to  answer  any  of  these  ques- 
tions. Counsel  for  the  people  rely,  as  to  the 
questions  directed  to  the  identity  of  the  per- 
sons who  employed  petitioner  to  defend  Hig- 
gins  et  al.,  upon  what  has  frequently  been 
said  to  the  effect  that  an  attorney  is  not 
privileged  from  disclosing  by  whom  he  was 
employed.  Ordinarily  this  is  doubtless  true. 
As  is  said  by  Wigmore  in  his  work  on  evi- 
dence (sec.  2313),  the  identity  of  the  attor- 
ney's client,  or  the  name  of  the  real  party  in 
interest,  will  seldom  be  a  matter  that  can 
be  held,  under  the  law,  to  have  been  commu- 
nicated in  confidence.  The  mere  fact  of  re- 
taining an  attorney  to  act  as  such  is  not 
ordinarily  a  matter  occurring  in  the  course 
of  the  confidential  relation  of  attorney  and 
client,  but  is  something  that  precedes  the 
establishment  of  that  relation.  (Eickman  v. 
Troll,  29  Minn.  124,  12  N.  W.  347.)  Fre- 
quently, too,  tlie  fact  of  employment  of  an 
attorney  by  a  certain  person  for  a  specific 
purpose  is  an  element  of  the  cause  of  acti(m 
being  asserted  against  such  person  in  the 
matter  under  investigation.  This  is  illus- 
trated in  the  case  of  White  v.  State,  86  Ala. 
69,  5  So.  674,  and  Stanley  v.  Stanley,  27 
Wash.  570,  68  Pac.  187,  cited  by  counsel  for 
the  people.  In  the  first  of  these  cases,  White 
was  charged  with  making  a  false  claim 
against  a  railroad  company  for  lost  baggage, 
and  evidence  of  an  attorney,  employed  to 
present  the  claim  and  who  presented  it,  as 
to  his  employment,  was  held  admissible.  The 
other  case  was  an  action  for  damages  by  a 
wife  against  her  husband's  parents  for  aliena- 
tion of  her  husband's  affection,  and  the  testi- 
mony of  an  attorney  that  he  was  employed 
by  the  parents  to  bring  an  action  for  divorce 
on  the  part  of  the  husband  against  the  wife 
was  held  to  be  proper.  As  Mr.  Wigmore  says, 
much  ought  to  depend  on  the  circumstances 
of  each  case.  The  matter  was  discussed  in 
Matter  of  Shawmut  Min.  Co.  94  App.  Div. 
166,  87  N.  T.  S.  1059,  and  it  was  substan- 
tially said  that  many  cases  holding  that  an 
attorney  may  be  compelled  to  testify  to  his 
representation  of  some  person  as  an  attorney 
are  based  and  decided  upon  the  principle  that 
the  employment  and  communications  were 
made  for  the  purpose  of  enabling  the  attor- 
ney to  perform  acts  which  involved  the  rights 
of  third  parties,  tcko  acted  upon  the  faith  of 
his  attorneyship,  and  that  under  such  circum- 
stances it  [236]  was  entirely  proper  that  the 
fact  of  attorneyship  should  be  established. 
Of  course,  We  have  nothing  of  this  kind  here. 


The  case  of  U.  S.  v.  Lee,  107  Fed.  702,  per 
haps  comes  nearer  to  sustaining  the  claim 
of  the  attorneys  for  the  people  than  any  other 
case  cited,  but  even  that  case  is  distinguish- 
able in  a  material  way.  The  grand  jury  was 
investigating  the  matter  of  the  disappearance 
of  Lee,  who  had  become  a  fugitive  ^om  jus- 
tice while  under  indictment  and  awaiting 
trial,  and  his  attorney,  who  had  appeared  for 
him  on  the  indictment,  was  compelled  to  tes- 
tify as  to  the  name  of  the  person  who  had 
employed  him  to  defend  Lee,  it  appearing 
that  some  one  other  than  Lee  himself  had 
employed  him.  As  suggested,  the  grand  jiiry 
was  investigating  the  matter  of  hie  disappear- 
ance, and  not  the  question  of  his  guilt  of  the 
charge  against  him — was  endeavoring  to  as- 
certain who,  if  anybody,  was  guilty  of  com- 
plicity in  the  fiight  of  Lee,  an  illegal  act 
occurring  after  the  commission  of  the  crime 
charged  against  Lee.  Even  as  to  this  the 
district  judge  said  that  a  question  asked  the 
attorney  relative  to  the  interest  which  his 
client  had  in  the  defense  of  Lee  might  in- 
volve a  confidential  communication  from  his 
client  to  himself  and  might  therefore  be  im- 
proper. He  further  said:  "If  the  client  did 
have  an  interest  and  stated  it  to  his  counsel, 
the  latter  is  not  called  upon  to  reveal  it." 
But  the  judge  thought  that  counsel  could  not 
state  that  he  gained  the  information  called 
for  from  a  client  and  then  leave  that  client 
mysterious,  unknown  and  undefined,  and  that 
the  court  had  a  right  to  know  that  the  client 
was  actual  flesh  and  blood,  and  "to  demand 
identification  for  the  purpose  at  least  of  teat' 
ing  the  statement  which  has  been  made  by 
the  attorney  who  places  before  him  the  shield 
of  this  privilege."  Of  course,  in  view  of  the 
facts  found  by  the  ti'ial  court  here,  no  such 
reason  exists  in  this  case.  It  is  clear  enough 
that  none  of  the  various  reasons  advanced  in 
the  authorities  for  the  disclosure  of  the  name 
of  the  client  who  employed  the  attorney  is 
applicable  here,  in  view  of  the  circumstances 
of  this  case.  We  cannot  escape  the  conclusion 
that,  in  view  of  the  findings  of  the  lower 
court,  to  require  the  petitioner  to  answer  any 
of  the  questions  as  to  the  name  of  the  client 
who  employed  him  to  defend  Higgins  et  al. 
would  be  to  require  him  to  divulge  a  confi- 
dential communication  made  to  him  by  a 
client  in  the  course  of  his  employment — a 
communication  [237]  tending  to  show,  and, 
under  the  circumstances  of  this  case,  material 
only  for  the  purpose  of  showing  an  acknowl- 
edgment of  guilt  on  the  part  of  such  client 
of  the  very  offenses  on  account  of  which  the 
attorney  had  been  employed  to  defend  him. 

What  we  have  said  is  also  true  as  to  the 
questions  relative  to  the  furnishing  of  the 
money  deposited  as  bail  for  Higgins. 

The  petitioner  is  discharged  from  custody. 

Sloes,  J.,  Lorigan,  J.,  Melvin,  J.,  Henshaw^ 
J.,  and  Shaw,  J.,  concurred. 
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Lawlob,  J.  {dissenting), — I  dissent. 

In  my  opinion  the  judgment  of  contempt 
should  be  upheld.  There  is  in  the  commit- 
ment, and  made  a  part  thereof,  a  full  record 
of  the  proceedings  before  the  grand  jury  and 
the  superior  court,  which  includes  the  two 
affidavits  each  of  A.  K.  P.  Harmon,  foreman 
of  the  grand  jury,  and  the  petitioner.  This 
record  merits  a  critical  examination.  I  will 
consider  the  questions  relating  to  employ- 
ment and  bail  separately. 

On  the  question  of  employment  I  will  ex- 
amine first  whether  the  superior  court  found 
that  before  petitioner  was  employed  to  repre- 
sent Higgins,  Gale,  and  Wiles  he  had  already 
been  retained  on  behalf  of  the  party  or  par- 
ties who  so  employed  him,  and  in  this  con- 
nection the  inquiry  is  apart  from  the  ques- 
tion of  the  identity  of  such  party  or  parties. 

It  was,  of  course,  necessary  for  petitioner 
to  show  such  order  in  the  respective  employ- 
ments as  a  foundation  for  the  claims  of  privi- 
lege, and  he  sought  to  show  it  in  an  indirect 
and,  as  I  think,  ineffective  way. 

In  respect  to  Higgins  and  Gale  it  is  al- 
leged that  he  was  employed  prior  to  October 
19th,  and  Wiles  prior  to  November  16th,  but 
there  is  a  striking  absence  of  any  averment 
covering  the  exact  date  of  his  employment 
on  behalf  of  the  three  men. 

In  regard  to  the  date  that  he  was  retained 
by  those  who  employed  him  to  represent  Hig- 
gins et  al.,  it  is  plainly  averred  that  Woolley 
and  Gorman  engaged  him  separately  as  their 
individual  attorney  on  October  17th.  There 
is»  however,  no  allegation  in  terms  that  be- 
fore petitioner  was  employed  to  act  for  Hig- 
gins et  al.  he  had  been  retained  by  Woolley 
and  [238]  Gorman  on  their  own  account. 
But  such  prior  employment  is  attempted  to 
be  established  by  several  indireot  averments. 
For  instance,  it  is  alleged  that  anything 
"which  may  have  been  said"  to  petitioner  by 
either  Woolley  or  Gorman  about  the  cases 
against.  Higgins,  Gale,  and  Wiles,  or  repre- 
senting them,  was  communicated  while  the 
relation  of  attorney  and  client  existed  be- 
tween Woolley  and  Gorman  and  petitioner, 
and  not  otherwise. 

It  is  elsewhere  averred  that  petitioner  had 
been  employed  by  "clients''  of  his,  without 
stating  their  names  or  how  many  such  clients 
there  were.  Then  follows  the  direct  allega- 
tion (which  is  absent  from  the  averments 
wherein  Woolley  and  Gorman  are  mentioned 
by  name)  that  before  the  "clients"  employed 
him  on  behalf  of  Higgins,  Gale,  and  Wiles 
they  employed  him  to  represent  them.  And 
in  succeeding  paragraphs  it  is  averred  in  con- 
sequence that  Woolley  r.nd  €k»rman  were  and 
are  "clients"  of  petitioner. 

It  was  apparently  intended  to  further  sup- 
plement the  suggestion  of  prior  employment 
by  Woolley  and  Gorman  for  themselves  per-: 


sonally  by  the  averments  that  ever  since  Oc- 
tober 19th  and  November  16th,  respectively, 
petitioner  has  represented  the  three  men. 

No  liability  of  disclosure  touching  the  ques- 
tion as  to  icho  employed  him  on  behalf  of 
Higgins  et  al.  would  have  been  incurred  by 
stating  when  he  was  so  employed. 

Such  jugglery  with  facts  should  not  be 
tolerated,  and  especially  as  the  direct  aver- 
ment on  the  point  of  time  would  not,  as  has 
been  shown,  have  impaired  the  asserted 
claims  of  privilege  so  far  as  the  identity  of 
either  Woolley  or  Gorman  or  the  unnamed 
"clients"  is  concerned. 

As  to  the  legal  effect  of  all  the  averments 
on  this  point  it  is  proper  to  state  that  before 
pronouncing  the  judgment  of  contempt  the 
sup  rior  court  made  the  following  general 
findings : 

"The  court  finds  that  each  and  every  aver- 
ment in  the  affidavits  filed  with  this  court  by 
A.  K.  P.  Harmon  and  the  said  George  Mc- 
Donough,  and  made  a  part  of  this  commit- 
ment, and  each  and  every  recital  in  the 
orders  made  thereon  by  this  court,  and 
made  a  part  of  this  commitment,  is  and  are 
true.    ..." 

It  is  the  established  law  of  this  state  that 
on  habeas  corpus  the  findings  of  fact  of  the 
superior  court  are  binding  on  this  [239] 
court.  (Ex  p.  Clark,  110  Cal.  405,  42  Pac. 
905;  Ex  p.  Spencer,  83  Cal.  460,  17  Am.  St. 
Rep.  266,  23  Pac.  395 ;  Ex  p.  Sternes,  77  Cal. 
156,  11  Am.  St.  Rep.  251,  19  Pac.  275,  and 
Ex  p.  Ah  Men,  77  Cal.  198,  11  Am.  St.  Rep. 
263,  19  Pac.  380.) 

The  court  made  no  findings  of  any  specific 
fact  otherwise  than  as  above  expressed  or 
implied,  and  in  the  involved  state  of  the  evi- 
dentiary record  it  cannot  even  be  conjectured 
what  conclusion,  if  any,  was  reached  on  the 
question  whether  the  relation  of  attorney  and 
client  existed  between  Woolley  and  Gorman 
and  petitioner  before  he  was  employed  to  rep- 
resent Higgins  et  al.,  and  this  question  was 
vital  to  the  claims  of  privil^e,  for,  I  repeat, 
if  the  relation  had  not  been  previously 
formed  there  could  be  no  privilege. 

It  must  be  shown  that  the  relation  of  at- 
torney and  client  actually  existed  before  any 
communication  can  have  the  sanctity  of  privi- 
lege. (40  Cyc.  2363-b;  Churchill  v.  Corker, 
25  Ga.  479;  Jennings  v.  Sturdevant,  140  Ind. 
641,  40  N.  E.  61;  State  v.  Smith,  138  N.  C. 
700,  50  S.  E.  859;  Sharon  v.  Sharon,  79 
Cal.  633,  22  Pac.  26,  131;  George  v.  Silva, 
68  Cal.  272,  9  Pac.  257.)  In  State  v.  Smitli, 
the  prisoner  had  made  commimications  prior 
to  the  employment  to  one  whom  he  claimed 
to  be  his  attorney  in  fact.  But  the  court 
overruled  the  objection  and  held  that  even  if 
it  had  been  shown  that  the  recipient  of  the 
communication  was  an  attorney  at  law  at  the 
time,    "the    prisoner    could   not   deprive  the 
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state  of  such  important  evidence  by  'retain- 
ing' the  witness."  The  fact  of  employment  is 
preliminary  in  its  nature  and  is  not  involved 
by  the  rule  of  privilege. 

It  is  clear  that  the  petitioner  had  primary 
knowledge  of  the  precise  date  of  his  employ- 
ment on   behalf  of  th^  three  men,  and  his 
failure  to  allege  the  fact,  and  relying  on  am- 
biguous and  indirect  averments  instead,  may 
have  led  the  court,  under  a  familiar  rule  of 
evidence  (Code  Civ.  Proc.  sec.  2061,  subds.  6 
and  7),  to  find  that  there  had  been  no  such 
prior  employment,  for,  in  strictness,  prior  to 
October  19th  or  November  16th  may  be  prior 
to  October   17th.     And,   as   already   pointed 
out,  fixing  the  exact  date  of  the  employment 
did  not  involve  the  main  question  as  to  who 
employed  him.     The  allegation  that  "anything 
which  may  have  been  said'*  of  course  is  not 
the  equivalent  of  a  statement  that  [240]  any- 
thing was  said.     In  this  behalf  I  think  the 
reference  in  the  majority  opinion  to  the  sub- 
ject that  any  communication  petitioner  ''had 
received"  is  too  strongly  expressed.    Nor  has 
any  attempt  been  made,  except  by  suggestion, 
to  establish    identity   between    Woolley   and 
Gorman  and  the  unnamed  "clients,''  notwith- 
standing the  direct  averment  that  Woolley 
and  Gorman  were  "clients"  of  petitioner.    In- 
deed, the  court  may  have  decided  that  there 
was  no  such  identity.     Nor,  again,  does  the 
averment  that  ever  since  the  indicated  dates 
petitioner  has  represented  Higgins  et  al.  pre- 
clude the  idea  that  he  may  have  represented 
them    prior    to   October    17th.      Evidence    of 
such  equivocal  import  should  have  been   ig- 
nored for  every  purpose,  and  in  my  opinion 
it  cannot  be  availed  of  to  annul  the  judgment 
of  the  superior  court.     It  seems  to  me  there 
is  an  evidentiary  gap  between  the  set  of  aver- 
ments which  refer  to   Woolley  and  Gorman 
by   name   and   the   allegations   touching   the 
unnamed   "clients,"   and   as   neither   is   sufii- 
cient,   in   itself,   by  reason   of  vagueness,  to 
cover  the  point  of  time,   it  cannot  be  held 
here  that  the  superior  court  found  the  fact 
in  favor  of  petitioner. 

Tested  by  the  averments  of  priority  of  em- 
ployment, the  crime  of  perjury  could  not  be 
supported,  if,  as  a  matter  of  fact,  petitioner 
was  employed  to  represent  Higgins  et  al.  be- 
fore October  17th. 

Finally,  if  petitioner  intended  by  circum- 
locutory averments  to  have  the  superior  ceurt 
assume  or  find  that  Woolley  and  Gorman 
were  the  "clients"  referred  to,  then  his  asser- 
tions of  privilege  should  not  be  further  con- 
sidered. 

In  my  view,  the  superior  court  did  not  in- 
tend by  its  findings  to  hold  that  the  peti- 
tioner met  the  burden  of  showing  that  the 
relation  of  attorney  and  client  had  previously 
existed  between  himself  and  those  who  em- 
ployed him  at  the  time  he  was  retained  to 


represent  Higgins,  Gale,  and  Wiles.  But  even 
if  it  must  be  held  here  that  under  the  findings 
of  the  superior  court  the  employment  on  be- 
half of  Higgins  et  al.  was  after  instead  of 
before  October  17th,  the  fact  of  the  employ- 
ment itself  should  have  been  divulged  by  the 
petitioner. 

Following  the  findings,  the  superior  court 
concludes  *"that  none  of  the  averments  con- 
tained in  any  of  the  afiidavits,  or  answer,, 
filed  by  George  McDonough,  and  made  a  part 
hereof,  state  facts  sufiicient  to  justify  the  re- 
fusal of  the  said  [241]  George  McDonough  to 
answer  the  questions  hereinafter  referred  to, 
and  no  reason  appears  why  the  said  George 
McDonough  should  not  be  compelled  to  an- 
swer such  questions  before  the  grand  jury  of 
Alameda  County,  and  why  he  should  not  be 
punished  for  refusing  to  do  so  in  contempt 
of  an  order  of  this  court  issued  on  the  eighth 
day  of  December,  A.  D.  1914,  and  made  a 
part  thereof." 

The  grand  jury  was  organized  on  November 
2d.  Prior  to  October  19th  the  preceding 
grand  jury  had  returned  indictments  against 
Free  S.  Beach  and  James  Higgins  for  the 
crimes  of  forgery  and  violating  section  113 
of  the  Penal  Code;  F  Vard  C.  Wiles  for  per- 
jury, false  registration,  fraudulent  voting  and 
falsification  of  a  public  record,  and  Charles 
L.  Gale  for  forgery  and  violating  the  provi- 
sions of  sections  46  and  113  of  the  Penal 
Code.  What  remained  to  investigate  called 
for  the  faithful  and  diligent  efforts  of  the 
grand  jury  and  the  district  attorney.  The 
initiatory  affidavit  of  the  foreman,  referring 
to  the  first  appearance  of  the  petitioner  before 
the  grand  jury,  enumerates  the  foregoing  in- 
dictments and  avers  "that  said  matters  and 
said  criminal  action  and  actions  grew  out  of 
and  were  based  upon  certain  fraudulent  reg- 
istration, voting,  falsification  of  records  and 
impersonation  of  voters  that  had  been  com- 
mitted in  the  said  county  of  Alameda  on  the 
25th  day  of  August,  A.  D.  1914,  at  the  gen- 
eral primary  election  held  pursuant  to  the 
provisions  of  the  direct  primary  law;  that 
said  crimes  and  frauds  against  the  elective- 
franchise  shows  a  general  concerted  plan,, 
scheme  and  conspiracy  ...  ;  t^hat  .  .  . 
said  grand  jury  was  investigating  the  above 
matters  with  a  view  of  determining  what  per- 
son  or  persons  planned  and  directed  the  ex- 
ecution of  said  frauds  and  crimes  and  who 
were  in  league  and  in  conspiracy  with  the 
above-named  defendants  in  the  execution  and 
perpetration  of  said  election  frauds  and  the 
above-mentioned  crimes." 

The  investigation,  the  petitioner  was  ap- 
prised by  the  district  attorney,  covered  the 
range  of  offenses  prescribed  by  chapter  IV, 
part  I  of  the  Penal  Code,  which  is  devoted  to 
crimes  against  the  elective  franchise,  and  em- 
braces sections  40  to  64^,  the  latter  making 
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applicable  to  primary  elections  the  provisions 
of  the  preceding  twenty-four  sections.  In 
addition,  as  already  appears,  indictments  had 
been  found  against  Higgins  and  Gale  for  vio- 
lations of  section  113  of  [242]  the  Penal 
Code,  which  relates  to  the  stealing,  destroy- 
ing, mutilation,  altering,  falsifying  and  the 
like  of  records  in  the  custody  of  a  public 
officer. 

It  is  averred  by  the  petitioner  on  his  in- 
formation and  belief  that  the  inquiry  con- 
certning  his  emplo^'ment  on  behalf  of  the  three 
men  was  immaterial  and  irrelevant,  and  that 
the  purpose  of  the  district  attorney  in  asking 
the  questions  was  to  implicate  Woolley  and 
Grorman  and  the  so-called  ^'clients." 

Whether  the  court  found  in  favor  of  these 
averments  docs  not  appear  by  any  specific 
finding.  But  it  is  proper  to  consider  in  this 
connection,  as  well  as  with  regard  to  the 
legal  conclusions  of  the  superior  court,  that 
a  grand  jury  is  an  appendage  of  the  superior 
court  and  its  members  officers  thereof  (In  re 
Gannon,  69  Gal.  541,  11  Pac.  240;  Heard  v. 
Pierce,  8  Gush.  (Mass.)  338,  64  Am.  Dec. 
757;  that  they  are  ^'persons  specially  invest- 
ed with  powers  of  a  judicial  nature"  ((Dode 
Giv.  Proc.  tit.  Ill,  part  I)  ;  and  that  "the 
grand  jury  must  inquire  into  all  public  of- 
fenses committed  or  triable  within  the  coun- 
ty and  present  them  to  the  court  by  indict- 
ment."    (Pen.  Code,  sec.  915.) 

While  the  subject-matter  of  investigation 
by  a  grand  jury  must  fall  within  the  original 
jurisdiction  of  the  superior  court  as  to  the 
grade  of  offenses,  and  tlie  inquiry  be  clearly 
defined  when  the  authority  of  the  superior 
court  is  invoked  by  it  to  compel  a  witness  to 
answer,  yet,  because  of  the  inquisitorial  na- 
ture of  the  powers  of  the  grand  jury,  it  is 
not  requisite  that  the  court  shall  be  fully 
advised  of  the  exact  evidentiary  import  of 
the  proposed  evidence,  nor  that  it  shall  be 
informed  of  every  angle  and  turn  of,  or  keep 
pace  with  the  investigation,  or  who  may  be 
involved  thereby.  It  must  affirmatively  ap- 
pear, however,  that  the  inquiry  is  within  the 
general  scope  of  the  investigation  and  that 
the  subject-matter  thereof  is  not  in  excess  of 
the  cognizance  of  the  grand  jury. 

A  full  investigation  of  the  matters  referred 
to  in  the  affidavits  of  the  foreman  of  the 
grand  jury  was  of  transcending  importance 
to  the  public  and  to  the  administration  of 
justice,  for  crimes  of  the  character  mentioned 
tend  to  sap  the  foundations  of  free  govern- 
ment and  subvert  the  will  of  the  people  in 
the  exercise  of  their  electoral  rights.  It  is 
readily  conceivable  that  the  inquiry  had  many 
ramifications,  a  close  [243]  knowledge  of 
which  would  properly  be  confined  to  the 
grand  jury  and  to  the  district  attorney,  and 
I  cannot  assent,  therefore,  to  the  statement 
in  the  prevailing  opinion:     ''.    .    .    It  is  ob- 


vious, of  course,  that  the  sole  purpose  of  the 
questions  was  to  obtain  from  petitioner  proof 
of  admissions  by  a  client  to  him,  tending  in 
some  degree  to  show  complicity  on  his  part 
in  the  alleged  crimes  for  which  Higgins  et  al. 
had  been  indicted,  made  while  he  was  acting 
as  the  attorney  of  such  client  in  the  very 
matter  of  said  alleged  crimes.  .  .  ."  This 
excerpt  assumes  the  existence  of  facts  about 
which,  as  I  have  shown^  there  is  serious 
doubt.  But  even  if  by  "client"  is  meant 
Woolley  or  Gorman,  or  both,  or  the  unnamed 
^^clients,"  the  fact  of  petitioner's  employment 
on  behalf  of  Higgins  et  al.  should  have  been 
divulged,  whether  the  questions  had  the  im- 
port alleged  by  petitioner  or  tended  to  the 
effect  described  in  the  majority  opinion. 

The  test  as  to  whether  a  communication  is 
privileged  is  not  the  effect  the  disclosure  may 
have  either  on  the  client  or  the  attorney,  but 
whether  the  communication  comes  within  the 
rule  of  privilege,  and  this  question  must  in- 
evitably be  determined  by  the  facts  and  cir- 
cumstances of  each  particular  case. 

The  reasons  calling  for  the  identification  of 
the  client  are  set  forth  in  Wigmore  on  Evi- 
dence, section  2313,  and  I  cannot  conceive  of 
a  criminal  case  where  the  privilege  is  urged 
that  the  fundamental  fact  of  employment 
may  not  be  inquired  into.  The  questions  of 
employment  and  the  privil^e  claimed  are  in 
their  essence  interdependent,  and  each  must 
be  determined  according  to  the  accepted  rules 
governing  them. 

The  general  doctrine  of  privileged  commu- 
nications is  expressed  in  the  following  cases: 

'*,  .  .  There  is  no  presumption  of  privi- 
lege, and  though  its  allowance  may,  in  a  clear 
case,  be  founded  upon  the  voluntary  state- 
ment of  the  attorney  that  his  knowledge  of 
the  fact  of  which  he  is  asked  to  testify  was 
acquired  in  professional  confidence,  yet  wher- 
ever the  circumstances  suggest  that  the  suffi- 
ciency of  the  grounds  of  that  statement 
should  be  considered,  it  is  the  right  of  the 
opposing  party  to  demand  that  the  proponent 
of  the  privilege  shall  be  submitted  to  such 
interrogation  as  may  be  necessary  to  test  its 
validity.'^  (Jones  on  Evidence,  sec.  748-a; 
In  re  Ruos,  150  Fed.  252;  [244]  People's 
Bank  of  Buffalo  v.  Brown,  112  Fed.  652,  50 
G.  C.  A.  411;  and  Hughes  v.  Boone,  102  N.  C. 
160,  0  S.  E.  286.) 

".  .  .  It  was  incumbent  on  the  party  who 
objected  to  the  examination  ...  to  show 
that  the  communication  was  privileged.  .  .  ." 
(Carroll  v.  Sprague,  59  Gal.  659.) 

"The  burden  is  on  the  party  seeking  to 
suppress  the  evidence  to  show  that  it  is  with- 
in the  terms  of  the  statute."  (Sharon  v. 
Sharon,  79  Gal.  677,  22  Pac.  26,  131.) 

"Authorities  establish  the  rule  that  the  at- 
torney may  be  compelled  to  disclose  the  char- 
acter   in    which    the    client    employed    him. 
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•  •  .  It  is  further  to  be  observed  that  as 
this  rule  has  a  tendency  to  prevent  the  full 
disclosure  of  the  truth,  it  ought  to  be  strictly 
construed."     (Satterlee  v.  Bliss,  36  Cal.  508.) 

"Whether  or  not  the  circumstances  are 
6uch  as  to  make  the  rule  of  privilege  applica- 
ble in  a  particular  case  is  a  question  for  the 
court."  (23  Am.  A  Eng.  Enc.  of  Law  (2d 
ed.)  71,  citing  cases.) 

And  *\  .  .  as  the  rule  of  privilege  has  a 
tendency  to  prevent  the  full  disclosure  of  the 
truth,  it  should  be  limited  to  cases  which  are 
etrictly  within  the  principle  of  the  policy  that 
gave  birth  to  it."  (Id.  citing  Satterlee  v. 
Bliss,  36  Cal.  508,  and  other  authorities.) 

The  general  principle  of  privileged  commu- 
nications is  laid  down  in  Wigmore  on  Evi- 
dence, section  2285  (4) : 

"The  injury  that  would  inure  to  the  rela- 
tion by  the  disclosure  of  the  communications 
must  be  greater  than  the  benefit  thereby 
gained  for  the  correct  disposal  of  litigation." 
And  see  section  2332. 

In  U.  S.  V.  Lee,  107  Fed.  704,  referred  to 
in  the  majority  opinion,  it  is  said: 

"But  it  is  thought  that  a  counsel  may  not 
citate  that  he  gained  the  information  called 
for  from  a  client,  and  then  leave  that  client 
mysterious,  unknown,  and  undefined.  The 
court  has  a  right  to  know  that  the  client 
whose  secret  is  treasured  is  actual  flesh  and 
blood,  and  demand  his  identification  for  the 
purpose,  at  least,  of  testing  the  statement 
which  has  been  made  by  the  attorney  who 
places  before  him  the  shield  of  this  privilege." 

The  question  arose  there,  as  here,  in  an 
investigation  before  a  grand  jury,  and  in  the 
light  of  the  evidentiary  record  in  the  case 
at  bar  the  language  is  peculiarly  pertinent, 
since  [245]  the  range  of  the  questions  touch- 
ing the  employment  of  petitioner  on  behalf  of 
Higgins  et  al.,  was  limited  to  the  identity  of 
the  party  or  parties  who  so  employed  him, 
and  did  not  call  for  a  disclosure  of  any  com- 
munication received  after  such  employment 
was  entered  into. 

I  apprehend  there  is  no  division  of  opinion 
on  the  general  subject  of  privileged  commu- 
nications. When  the  relation  of  attorney  and 
client  has  been  created,  and  the  object  of  the 
employment  is  not  in  furtherance  of  any 
criminal  or  fraudulent  purpose  (Jones  on 
Evidence,  see.  748;  Wigmore  on  Evidence, 
sec.  2298)  any  communication  made  by  one 
to  the  other  "during,  in  the  course  of,  and 
for  the  purposes  of  such  employment"  (Jones 
on  Evidence,  sec.  748-a)  is  privileged,  and 
"it  is  immaterial  whether  the  client  is  or  is 
not  a  party  to  the  action  in  which  the  ques- 
tion is  put  to  the  legal  adviser."     (Id.) 

It  is  the  privilege  of  the  client  and  not  of 
the  attorney,  and  the  communications  shall 
not  be  disclosed  by  the  latter  without  the 
«(zpress  consent  of  the  former. 


In  determining  in  any  case  the  pivotal 
question  whether  the  relation  of  attorney  and 
client  had  been  created  before  the  communi- 
cation passed,  the  inquiry  should  be  as  broad 
as  the  necessities  of  the  particular  case  in 
order  to  get  at  the  truth  of  the  matter.  And 
if  the  prior  existence  of  the  relation  is  not 
established,  the  communication  lacks  in  privi- 
lege. 

I  shall  assume  again  for  the  purposes  of 
what  is  to  follow  that  the  superior  court 
found  that  the  relation  of  attorney  and  client 
existed  at  the  time  the  petitioner  was  em- 
ployed on  behalf  of  Higgins  et  al.  by  "clients" 
— Woolley  and  Gorman  or  others — whose  se- 
crets he  is  guarding  by  his  refusal  to  testify, 
and  now  consider  whether,  as  matter  of  law, 
upon  the  record  of  the  proceedings  from  the 
superior  court,  the  communications  referring 
to  the  employment  to  represent  the  three  men 
come  within  the  rule  of  privilege. 

My  conclusion  is  that  they  do  not,  and 
this  rests  on  two  considerations:  1.  That  the 
fact  of  employment  in  criminal  litigation  is 
never  privileged;  and  2.  That  even  if  the 
privilege  may  attach  to  the  fact  of  employ- 
ment in  criminal  proceedings  in  some  in- 
stances, yet  under  the  peculiar  circumstances 
shown  by  the  record  from  the  superior  court 
not  only  the  fact  of  employment  but  also  the 
"characterizing  circumstances"  should  be  fully 
developed. 

[246]  The  question  whether  the  fact  of  em- 
ployment may  always  be  inquired  into  in  civil 
litigation  whenever  the  claims  of  privilege 
are  urged  upon  considerations  affecting  the 
rights  of  third  parties,  or  otherwise,  is  not 
involved  here.  But  I  perceive  no  reason  for 
any  difference  in  the  rule.  It  may  be  sug- 
gested, however,  that  the  rights  of  the  public 
are  not  so  immediately  concerned  in  civil  as 
in  criminal  litigation,  and  hence  in  relation 
to  crimes  against  the  state  there  would,  in 
my  opinion,  always  be  stronger  reason  for 
liaving  the  identity  of  the  interested  parties 
known. 

I  have  pursued  the  subject  at  length  in 
order  to  ascertain,  if  possible,  the  reasoning 
the  superior  court  followed  in  the  premises, 
for  it  found  without  qualification  in  favor 
of  all  the  averments  of  fact  and  held  never- 
theless that  petitioner  had  placed  himself  in 
contempt  of  its  authority  and  it  is  our  duty 
not  to  pronounce-  the  judgment  void  except 
in  the  face  of  the  strictest  necessity. 

In  my  examination  of  the  law  I  found  no 
case  on  the  subject  of  contempt  of  court 
whose  facts  bear  resemblance  to  those  of  the 
proceeding  at  bar,  and  it  is  because  of  the 
unusual  state  of  the  facts  that  I  finally  con- 
clude the  superior  court  made  a  finding  on 
the  entire  evidentiary  record — ^although  it 
does  not  so  specifically  appear  therein — to  the 
effect  that  because  of  the  peculiar   circum* 
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stances  surrounding  the  employment  of  peti- 
tioner on  behalf  of  Higgins  et  al.  the  com- 
munications on  the  subject  should  not  receive 
the  sanction  of  privilege.  I  do  not  think  the 
court  could  have  reached  any  other  conclu- 
sion. 

According  to  the  claims  of  the  petitioner, 
before  being  retained  for  the  three  men  he 
had  been  employed  by  certain  "clients" — 
Wool  ley  and  Gorman  or  others — to  represent 
them  individually  in  any  matter  that  might 
arise  out  of  the  election  crimes  and  frauds. 
From  certain  averments  in  the  affidavit  of 
petitioner  it  was  doubtless  inferred  by  the 
-court  that  the  employment  to  represent  the 
'"clients"  came  as  a  result  of  prevalent  ru- 
mors and  articles  that  appeared  in  the  pub- 
lic press  tending  to  connect  them  with  the 
crimes  claimed  to  have  been  committed  by 
Higgins  et  al.  The  employment  for  the  three 
men  followed.  The  purpose  of  that  particu- 
lar employment  primarily,  of  course,  was  to 
defend  the  original  "clients." 

[247]  I  have  given  particular  attention  to 
the  record  of  the  said  proceedings,  with  a 
view  of  determining  the  conclusion  the  court 
must  have  reached  in  reference  to  the  char- 
acter of  the  services  the  petitioner  was  to 
perform  for  the  three  men.  It  readily  occurs 
that  under  all  the  circumstances  presented 
there  might  well  be  an  adversity  of  interest 
between  the  two  sets  of  clients,  and,  of  course, 
if  that  were  so,  the  law  would  not  support 
the  petitioner  in  attempting  to  represent 
both. 

The  court  could  not  have  done  justice  to 
the  state,  as  well  as  to  the  petitioner,  if  it 
failed  to  keep  in  mind  the  common  experience 
in  the  administration  of  criminal  justice, 
that  in  relation  to  crimes  involving  conspira- 
cy and  confederation  those  who  plan  them 
remain  in  the  background,  while  reckless  tools 
are  sent  forth  to  do  the  actual  work  under 
promises  of  reward,  protection,  and  defense. 
If  exposure  follows,  the  men  who  actually 
committed  the  criminal  act  are  alone  brought 
to  the  bar  of  justice.  Then  an  attorney, 
chosen  by  the  heads  of  the  enterprise,  ap- 
pears to  defend  them.  Deference  is  generally 
paid  to  appearances  by  having  one  attorney 
for  each  individual.  If  conviction  follows, 
the  leaders  in  the  background  are  naturally 
anxious  about  the  outcome.  Will  the  district 
attorney  be  able  to  obtain  confessions  from 
the  men  already  in  the  toils  of  the  law,  and, 
in  that  way,  develop  all  the  facts  of  the 
crime  and  reach  out  for  the  prime  conspira- 
tors? In  such  circumstances  the  advantage 
of  hiring  an  attorney  to  guide  the  criminals 
/already  in  the  clutches  of  the  law  can  hardly 
;be  exaggerated.  What  would  be  the  concep- 
^li4Mi  of  duty  on  the  part  of  an  attorney  who 
i«vou1d,  in  such  a  situation,  accept  employ- 
vnenit  to  represent  the  two  sets  of  malefac- 


tors? This  is  not  an  unusual  experience  by 
any  means,  as  every  one  familiar  with  crimi- 
nal litigation  is  aware. 

If  the  superior  court  applied  the  foregoing 
illustration  to  the  strange  facts  and  circum- 
stances of  this  case,  and  then  in  judging  peti- 
tioner's conduct  reached  the  conclusion  that 
Woolley  and  Gorman  were  original  conspira- 
tors in  the  scheme  to  debauch  the  election, 
and  Higgins  et  al.  were  merely  tools  to  do 
the  actual  work,  would  it  be  expected,  under 
any  rule  of  law,  that  the  communications  in 
relation  to  the  employment  of  petitioner  on 
behalf  of  Higgins  et  al.  should  be  held  privi- 
leged? The  inherent  circumstances  plainly 
suggest  that  there  was  two  such  classes  of 
participants  in  the  enterprise — [248]  one  in 
the  conception  and  the  other  in  the  commis- 
sion of  tlie  election  crimes  and  frauds. 

How  are  the  interests  of  justice  to  be  safe- 
guarded if  an  attorney  is  permitted  to  form 
such  divergent  alliances?  To  illustrate:  If, 
in  the  progress  of  the  investigation  or  prose- 
cution, it  seemed  to  be  for  the  mutual  benefit 
of  the  state  and  the  involved  men  that,  upon 
considerations  of  mitigation  or  immunity,  the 
latter  make  to  the  authorities  disclosures 
covering  tlie  criminal  enterprise  to  violate  the 
election  laws  on  a  wholesale  scale,  would  the 
petitioner  be  in  a  position  to  give  disinter- 
ested advice  to  his  clients  in  the  open  in  the 
face  of  his  personal  employment  for  the 
"clients"  in  the  dark? 

If  such  practices  are  to  be  tolerated,  then 
assuredly  an  attorney  under  the  cover  of  his 
professional  status  could,  with  assurance  of 
security,  be  guilty  of  conduct  which  would  be 
reprehended  by  the  law  if  committed  by  an- 
other. 

An  attorney  is  required  to  take  the  consti- 
tutional oatli  of  office  to  faithfully  discharge 
the  duties  of  an  attorney  and  counselor  at 
law  to  the  best  of  his  knowledge  and  ability 
(Code  Civ.  Proc.  sec.  278),  and  his  duties 
are  prescribed  by  law  (Code  Civ.  Proc.  sec. 
282),  among  which  are:     .     .    . 

"4.  To  employ,  for  the  purpose  of  maintain- 
ing the  cases  confided  to  him,  such  means 
only  as  are  consistent  with  truth,  and  never 
seek  to  mislead  the  judge  or  any  judicial 
officer  by  an  artifice  or  false  statement  of 
fact  or  law; 

"5.  To  maintain  inviolate  the  confidence, 
and  at  every  peril  to  himself,  to  preserve  the 
secrets  of  his  client." 

On  the  record  here  it  is  proper  to  inquire 
whose  confidence  would  the  petitioner  main- 
tain and  whose  secrets  would  be  preserved  ? 

It  is  idle  to  think  that  Woolley  and  Gor- 
man or  the  "clients"  employed  petitioner  on 
behalf  of  Higgins  6t  al.  simply  for  the  pur- 
pose of  securing  an  adequate  defense  for 
them,  for  the  whole  record  is  at  war  with 
any    such    suggestion.     The    superior    court 
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must  have  concluded  that  the  real  purpose 
was  nearer  to  the  indvidual  anxieties  of  the 
original  clients.  If  these  reflections  are  war- 
ranted, then  the  petitioner  was  involved  in 
a  conflict  of  duty,  in  which,  considering  the 
circumstances  of  the  employment,  the  inter- 
ests of  the  three  men  would  probably  be  sub- 
ordinated to  those  of  the  others;  and  if  this 
be  so,  the  petitioner  has  doubtless  been  more 
concerned  in  the  proceedings  about  the  na- 
ture of  his  engagement  [249]  to  represent 
Higgins  et  al.  than  he  was  over  the  prospect 
of  the  disclosure  of  the  fact  of  the  employ- 
ment itself.  If  petitioner  were  retained  by 
Woolley  and  Gorman  or  the  unnamed  clients 
to  protect  them  at  all  hazards,  then,  in  my 
opinion,  he  was  not  free  to  accept  employ- 
ment to  represent  the  three  men,  and  this 
points  io  the  necessity  of  showing  '*the  char- 
acterizing circumstances"  in  such  a  case. 
The  dual  employment  is  disturbing,  no  mat- 
ter from  what  angle  it  may  be  viewed,  and  in 
such  circumstances  the  law  should  frown 
upon  the  relation,  for  to  sanction  it  is  to 
leave  the  law  weaker  and  to  place  a  premium 
on  unethical  conduct,  or  something  more  se- 
rious. It  is  not  to  be  .held  that  the  law  is 
susceptible  of  such  stultification. 

No  client,  in  the  suggested  situation  of  the 
petitioner's  original  "clients,"  is  entitled  to 
the  services  of  an  attorney  for  the  collateral 
purpose  indicated  here,  and  an  attorney 
should  not  be  permitted  to  be  so  employed, 
and  if  he  would  guard  his  professional  honor 
and  standing,  and  value  his  own  liberty,  he 
would  not  be  willing  to  be. 

Upon  the  remaining  question  whether  the 
petitioner  should  have  been  compelled  to 
state  the  source  from  which  he  obtained  the 
bail  money,  I  am  not  free  from  doubt.  The 
petitioner,  we  have  seen,  stated  unequivocally 
that  he  had  been  employed  separately  by 
Woolley  and  Gorman  on  October  17th,  and 
that  before  the  "clients"  engaged  him  for 
Higgins  et  al.  they  retained  him  for  them- 
selves. It  was  stipulated  between  petitioner 
and  the  district  attorney  that  the  bail  money 
was  deposited  on  October  10th. 

If  the  court  found  that  the  "clients"  were 
identical  with  Woolley  and  Gorman,  and  that 
petitioner  was  employed  to  represent  Higgins 
prior  to  October  19th,  then  under  the  rule 
governing  the  findings  of  the  superior  court 
on  habeas  corpus  it  would  be  proper  to  con- 
clude here  that  the  bail  was  deposited  for 
Higgins  during  the  existence  of  the  relation 
of  attorney  and  client  between  him  and  the 
petitioner,  and  upon  this  theory  the  point  as 
to  how  the  employment  was  brought  about 
would  lose  some  of  its  importance  when  con- 
sidered in  connection  with  the  question  of 
ball.  This  view  proceeds  on  the  assumption 
that  in  regard  to  the  bail,  communications 
passed  between  petitioner  and  Higgins  as  well 


as  the  petitioner  and  the  "clients"  who  fur- 
nished the  bail.  The  depositing  of  bail  by 
an  attorney  on  behalf  of  his  client  in  the 
[250]  due  course  of  employment  would  ordi- 
narily be  deemed  a  communication  between 
attorney  and  client  within  the  meaning  of 
privilege,  but  there  may  be  some  question  in 
this  case  whether  the  superior  court  found  it 
was  a  communication  for  the  "purposes  of 
such  employment." 

However,  as  already  stated,  on  the  question 
of  bail  I  entertain  some  doubt,  which  I  shall 
resolve  on  the  side  of  the  petitioner.  (People 
V.  Atkinson,  40  Cal.  284.) 

Applying  the  rule  of  decision  on  habeas 
corpus  (In  re  Shortridge,  5  Cal.  App.  371, 
00  Pac.  478),  to  the  record  and  the  law  on 
the  question  of  employment,  I  am  of  opinion 
that  the  writ  should  be  dismissed  and  the 
petitioner  remanded. 


NOTE. 

The  reported  case  while  recognizing  the 
general  rule  that  an  attorney  may  be  com- 
pelled to  disclose  the  identity  of  his  clients, 
holds  that  an  attorney's  privilege  forbids  his 
stating  by  whom  he  was  employed  to  defend 
a  person  charged  with  crime.  The  scope  of 
an  attorney's  privilege  is  discussed,  with  a 
specific  reference  to  the  disclosure  of  the 
identity  of  his  client,  in  the  note  to  Collins 
Y.  Hoffman,  Ann.  Gas.  1913A  1. 


W.  J.  ARMSTRONG  COMFAKT 

V. 

NEW  YORK  CENTRAI.  AND  HUDSON 
RIVER  RAII.ROAD  COMPANY. 

Minnesota  Supreme  Gourt^— March  19,  1916. 

199  Minn.   10^$  161  N.  W,  917. 


Process  —  Serrloe  on  Foreign  Corpora* 
tion  ^  Asont  of  Associated  Corpora- 
tions. 

Summons  was  served  6n  a  foreign  railroad 
corporation  by  leaving  a  copy  with  a  solicit- 
ing freight  agent  employed  by  defendant  and 
other  corporations  operating  connecting  lines 
and  associated  under  the  name  of  New  York 
Central  Fast  Freight  Lines.  Under  that 
name  defendant  and  its  connecting  lines  so- 
licit freight  systematically  throughout  the 
state  of  Minnesota  for  transportation  out  of 
the  state.  They  transport  freight  solicited 
under  a  single  through  tariif.  They  maintain 
offices  in  the  state  for  the  purpose  of  such 
solicitation.     This  cause  of  action  arose  out 
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of  a  shipment  of  freight  from  a  point  in 
Minnesota  to  New  York  City  which  was  so- 
licited in  this  manner.  The  statutes  of  the 
state  authorize  service  of  a  summons  on  a 
foreign  corporation  by  service  upon  an  agent 
in  the  state  for  the  solicitation  of  freight 
traffic  over  its  lines  outside  the  state.  It  is 
held  that  the  soliciting  agent  of  the  associ- 
ated corporations  was  the  agent  of  each  of 
them. 

Foreig^M   Corporatloni  ^  Requisltei   of 
Jurifdiotion. 

Three  conditions  are  necessary  to  give  a 
court  jurisdiction  in  personam  over  a  foreign 
corporation:  First,  it  must  appear  that  the 
corporation  was  carrying  on  business  in  the 
state;  second,  that  the  business  was  trans- 
acted by  some  agent  of  the  corporation  in 
the  state;  third,  the  existence  of  some  local 
law  making  such  corporation  amenable  to 
suit. 

Agents  for  Serrioe  of  Process  ^  Desis- 
nation  by  Statute. 

Where  a  state  by  statute  designates  an 
agent  of  a  particular  character  as  an  agent 
upon  whom  process  may  be  served,  the  cor- 
poration by  sending  such  an  agent  into  the 
state  assents  to  the  statute  and  clothes  the 
agent  with  authority  to  receive  service  in  its 
behalf. 

[See  note  at  end  of  this  case.] 

Same. 

Without  invoking  this  principle,  the  state 
may  designate  the  agent  upon  whom  service 
of  summons  may  be  made,  but  the  agent  must 
be  one  sustaining  such  reiatiOA  to  the  corpo- 
ration that  such  service  constitutes  due  proc- 
ess of  law. 

[See  note  at  end  of  this  case.] 

Same. 

A  foreign  corporation  keeping  and  main- 
taining agents  in  this  state  for  procuring 
business  for  its  benefit  and  profit  may  be 
required  to  answer  in  this  state  to  a  citizen 
thereof  for  a  breach  of  contract  or  duty  aris- 
ing out  of  business  so  procured,  and  an  agent 
engaged  in  procuring  such  business  may  be 
declared  the  representative  of  the  corporation 
for  the  purpose  of  bringing  it  into  court. 

[See  note  at  end  of  this  case.] 

Appeal  from  I^isirict  Court,  Waseca 
county:  Ghildbess,  Judge. 

I 

Action  for  damages.  W.  J.  Armstrong 
Company,  plaintiff,  and  New  York  Central 
and  Hudson  River  Railroad  Company,  « de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.  The  facts  are  stated  in  the  opinion. 
Affirmed.  . 

William   Fur$t   for   appellant. 
Mootwn  d  Moonan  for  respondent. 

[106]  Hallam,  J. — The  complaint  alleges 
that  plaintiff  is  engaged  in  business  at  Wa- 
seca, Minnesota ;  that  defendant  is  a  common 
carrier,  with   lines  of  railroad  without  the 


state  of  Minnesota;  that  plaintiff  consigned 
over  defendant's  road  to  Henry  Behrmann  & 
Co.,  New  York  City,  certain  goods,  of  which 
plaintiff  was  the  owner;  that  defendant  did 
not  safely  carry  the  goods,  but  negligently 
caused  their  damage.  The  summons  was 
served  upon  H.  R.  Ballard.  Defendant  moved 
to  set  aside  the  service  of  the  summons.  The 
motion  was  denied  and  plaintiff  appealed. 

In  what  state  the  defendant  is  incorporat 
ed  the  record  does  not  show,  but  the  briefs 
concede  that  it  is  not  a  Minnesota  corporation. 
Nothing  appears  as  to  the  extent  or  location 
of  its  lines  of  road,  except  that  it  is  one  of 
the  "large  lines"  and  that  it  carries  freight 
between  New  York  and  Buffalo.  Ballard  is 
commercial  agent,  or  soliciting  frei^t  agent, 
of  the  New  York  Central  Fast  Freight  Lines. 
Under  that  name  defendant  and  its  connect- 
ing lines  solicit  freight  business  and  they  re- 
ceive and  transport  such  freight  outside  the 
state  under  a  single  through  tariff.  Ballard 
solicits  freight  for  transportation  over  these 
roads,  both  east  and  west  bound.  He  does 
not  collect  freight  charges,  but  receives  a 
copy  of  the  billing  containing  a  description 
of  the  shipments,  the  originating  point,  the 
name  of  the  shipper,  and  consignee,  and  the 
freight  charges,  and  on  receipt  of  the  same 
sends  out  cards  to  the  customers.  These 
associated  roads  evidently  cover  the  state  of 
Minnesota  with  systematic  solicitation  of 
business.  They  have  an  office  in  Minneapolis, 
another  in  St.  Paul,  and  another  "agency" 
in  Duluth.  Between  these  the  state  is  par- 
celed out.  Ballard  is  in  charge  of  the  St. 
Paul  office.  He  [107]  covers  most  of  the 
state  of  Minnesota  outside  of  the  cities  men- 
tioned, and  also  North  Dakota  and  a  large 
part  of  South  Dakota  the  amount  of  freight 
so  solicited  is  described  as  "a  large 
amount  of  freight."  It  is  alleged  that 
freight  out  of  which  this  cause  of  action 
arose  was  solicited  in  this  manner.  The  ex- 
pense of  this  work  of  solicitation  is  borne  by 
joint  contribution  of  all  the  roads  concerned. 

Chapter  218,  p.  274,  Laws  1913,  provides 
as  follows: 

"Any  foreign  corporation  having  an  agent 
in  this  state  for  the  solicitation  of  freight 
and  passenger  traffic  or  either  thereof  over 
its  lines  outside  of  this  state,  may  be  served 
with  summons  by  delivering  a  copy  thereof 
to  such  agent." 

Tlie  statute  without  doubt  covers  this  case. 
In  explicit  terms  it  authorizes  service  of 
summons  upon  the  agent  who  was  in  fact 
served.  The  fact  that  Ballard  is  the  agent 
of  several  other  railroad  companies  as  well 
as  defendant,  does  not  alter  the  case.  He  is 
the  agent  of  each  of  the  associated  roadR. 
Archer-Daniels  Linseed  Co.  v.  Blue  Ridge 
Despatch,  11.3  Minn.  .367,  129  N.  W.  765^ 
St.  Louis  8.  W.  R.  Co.  v.  Alexander,  227  U. 
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S.  218,  228,  Ann.  Cas.  1915B  77,  33  S.  Ct. 
245,  57   U.   S.    (L.   ed.)    486. 

It  is  urged  that  a  statute  subjecting  the 
defendant  to  the  jurisdiction  of  the  court 
by  service  upon  such  an  agent  is  unconstitu- 
tional.   This  is  the  question  in  the  case. 

Formerly  it  was  held  that  a  foreign  cor- 
poration could  not  be  sued  in  an  action  for 
the  recovery  of  a  personal  demand  outside 
of  the  state  by  which  it  was  chartered.  Tlie 
principle  was  that  a  corporation  must  dwell 
in  the  place  of  its  creation,  that  it  could  not 
migrate  to  another  sovereignty,  and  that  no 
officer  or  agent  of  the  corporation  could 
carry  his  functions  with  him  into  another 
state.  The  great  increase  in  the  number  of 
corporations  and  in  the  extent  of  their  busi- 
ness, and  the  inconvenience  and  manifest  in- 
justice of  such  a  rule  led  the  legislatures  of 
the  several  states  to  provide  for  service  of 
process  on  officers  and  agents  of  foreign  cor- 
porations doing  business  therein.  St.  Clair 
V.  Cox,  lOa  U.  S.  350,  364,  1  S.  Ct.  354,  27 
U.  S.  (L.  ed.)  222.  There  is  a  limit  beyond 
which  the  state  cannot  go  in  subjecting  for- 
eign corporations  to  the  jurisdiction  of  its 
courts.  It  is  an  elementary  principle  of 
jurisprudence  that  a  court  of  justice  [108] 
cannot  acquire  jurisdiction  to  render  a  per- 
sonal judgment  except  by  actual  service  of 
notice  within  the  jurisdiction,  upon  the  de- 
fendant, or  upon  some  one  authorized  to 
accept  service  in  his  behalf,  or  by  his  waiver 
of  want  of  due  service.  The  state  may  desig- 
nate the  agent  upon  whom  service  may  be 
made,  but,  in  doing  so,  it  must  not  encroach 
upon  this  principle.  8t.  Clair  ▼.  Cox,  106 
U.  S.  350,  356,  1  S.  Ct.  354,  27  U.  S.  (L.  ed.) 
222;  Goldey  y.  Morning  News,  156  U.  S.  518, 
15  S.  Ct.  569,  39  U.  S.  (L.  ed.)   671. 

Formerly  the  Federal  courts  could  take 
cognizance  of  an  assumption  of  jurisdiction 
by  a  state  court  only  when  the  judgment  of 
the  state  court  was  called  into  question  in 
another  jurisdiction,  and  the  ''full  faith  and 
credit"  clause  of  the  Federal  Constitution 
was  invoked  to  sustain  it.  "Since  the  adop- 
tion of  the  Fourteenth  Amendment  to  the 
F'ederal  Constitution,  the  validity  of  such 
judgments  may  be  directly  questioned,  and 
their  enforcement  in  the  state  resisted,  on 
the  ground  that  proceedings  in  a  court  of 
justice  to  determine  the  personal  rights  and 
obligations  of  parties  over  whom  that  court 
has  no  jurisdiction  do  not  constitute  due 
process  of  law,"  Pennoyer  v.  Netf,  95  U.  S. 
714,  733,  24  U.  S.  (L.  ed.)  565.  The  Con- 
stitution of  this  state  contains  a  provision 
similar  to  that  contained  in  the  Fourteenth 
Amendment  (Const,  of  Min.  art.  1,  §  7),  so 
that  these  fundamental  principles  are  now 
common  to  both  the  Federal  and  the  state 
Constitutions.  Since  they  are  part  of  the 
former,  the  Supreme  Court  of  the  United 
Add.  Cas.  1916E.— 22. 


States  is  the  final  arbiter  in  cases  where  the 
application  of  these  principles  comes  into 
question,  and  such  cases  are  accordingly 
controlled  by  the  decisions  of  that  court. 
State  V.  Weyerhauser,  72  Minn.  519,  75  N. 
W.  718. 

It  is  well  settled  by  the  decisions  of  the 
Federal  Supreme  Court  that  three  conditions 
are  necessary  to  give  a  court  jurisdiction  in 
personam  over  a  foreign  corporation:  "First, 
it  must  appear  that  the  corporation  was 
carrying  on  its  business  in  the  state  where 
process  was  served  on  its  agent;  second,  that 
the  business  was  transacted  or  managed  by 
some  agent  or  officer  appointed  by  or  repre- 
senting the  corporation  in  such  state;  third, 
the  existence  of  some  local  law  making  such 
corporation  amenable  to  suit."  Connecticut 
Mut.  L.  Ins.  Co.  V.  Spratley,  172  U.  S.  602,  618, 

19  S.  Ct.  308,  [109]  314,  43  U.  S.  (L.  ed.) 
569,  574,  quoting  U.  S.  v.  American  Bell 
Telephone  Co.  29  Fed.  17. 

This  decision  might  be  placed  on  narrow 
ground.  It  is  well  recognized  where  a  state 
by  statute  designates  an  agent  of  a  particular 
character  as  an  agent  upon  whom  process 
may  be  served,  the  corporation  by  sending 
such  an  agent  into  the  state  assents  to  the 
statute,  and  clothes  the  agent  with  author- 
ity to  receive  service  in  its  behalf.  Balti- 
more, etc.  R.  Co.  v.  Harris,  12  Wall.  65,  81, 

20  U.  S.  (L.  ed.)  364,  358;  Lafayette  Ins. 
Co.  V.  French,  18  How.  404,  15  U.  S.  (L.  ed.) 
451;  New  York,  etc.  R.  Co.  v.  Estill,  147  U. 
S.  691,  13  S.  Ct.  444,  37  U.  S.  (L.  ed.)  292; 
Commercial  Mut.  Ace.  Co.  v.  Davis,  213  U 
S.  245,  254,  29  S.  Ct.  445,  63  U.  S.  (L.  ed.) 
782,  786;  and  the  same  result  follows  where 
the  corporation  continues  its  agent  in  the 
state  after  enactment  of  such  a  law.  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Spratlev,  172 
U.  S.  602,  19  S.  Ct.  308,  43  U.  S.  (L.  ed.) 
600.  If  it  can  be  said  under  the  principles 
laid  down  in  International  Text  Book  Co.  v. 
Pigg,  217  U.  S.  91,  30  S.  Ct.  481,  64  U.  S. 
(L.  ed.)  678,  27  L.R.A.(N.S.)  493,  18  Ann. 
Cas.  1103,  and  Sioux  Remedy  Co.  v.  Cope, 
235  U.  S.  197,  35  S.  Ct.  67,  69  U.  S.  (L.  ed.) 
193,  that  no  such  consent  can  be  implied 
where  the  corporation  sends  its  agent  into 
the  state  under  its  constitutional  right  to 
engage  in  interstate  commerce,  it  may  be 
answered  that  in  this  case  it  does  not  appear 
that  the  agent  Ballard  was  engaged  exclu- 
sively in  interstate  commerce.  His  own  tes- 
timony is:  "I  solicit  coming  from  New  York 
or  any  way;  it  don't  make  any  difference 
wliere   it   is   coming  or   going." 

But  we  think  it  may  be  placed  on  broader 
ground.  Just  what  is  the  limitation  upon 
the  power  of  the  state  in  designating  an 
agent,  the  cases  have  not  made  definitely 
clear.  It  has  been  said  the  provision  "must 
be  reasonable,   and  the  service  provided  for 
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should  be  odIj  upon  such  agents  as  may  be 
properly  deemed  representatives  of  the  for- 
eign corporation"  (St.  Clair  v.  Cox,  106  U. 
S.  350,  366,  1  S.  Ct.  354,  360,  27  U.  S. 
(L.  ed.)  222,  225)  ;  that  the  character  of  the 
agency  must  be  ''such  as  to  render  it  fair, 
reasonable  and  just  to  imply  an  authority 
on  the  part  of  the  agent  to  receive  service," 
and  such  that  "the  law  .  .  .  ought  to 
draw  such  an  inference  and  to  imply  such 
authority"  (Connecticut  Mut.  L.  Ins.  Co.  v. 
Spratley,  [110]  172  U.  S.  602,  617,  19  S.  Ct. 
308,  314,  43  U.  S.  (L.  ed.)  569,  674)  ;  that 
the  agent  must  be  "an  agent  sustaining  such 
a  relation  to  it  that  notice  to  the  agent 
might  well  be  deemed  notice  to  the  principal, 
without  a  violation  of  the  principles  of  nat- 
ural justice."  Seymour  D.  Thompson,  in  19 
Cyc.  1328.  In  one  case  it  was  aptly  said: 
"The  object  of  the  service  is  attained  when 
the  agent  served  is  of  sufficient  rank  and 
character  as  to  make  it  reasonably  certain 
that  the  corporation  will  be  notified  of  the 
service."  Denver,  etc.  R.  Co.  v.  Roller,  100 
Fed.  738,  741,  41  C.  C.  A.  22,  25,  49  L.R.A. 
77. 

The  requirement  that  the  corporation  must 
be  doing  business  in  the  state,  is  but  an  inci- 
dent to  the  requirement  that  it  must  have  a 
proper  agent  there.  In  no  sense  can  any 
person  be  said  to  be  the  agent  of  the  corpora- 
tion in  a  state  other  than  the  state  of  its 
creation,  unless  it  is  transacting  there  the 
business  of  the  corporation.  The  president 
of  the  corporation,  while  casually  in  another 
state,  is  not  the  representative  of  the  cor- 
poration there.  Goldey  v.  Morning  News, 
156  U.  S.  518,  15  S.  Ct.  559,  39  U.  S.  (L.  ed.) 
517.  As  to  the  nature  of  the  business  to  be 
transacted,  "in  a  general  way  is  may  be  said 
that  the  business  must  be  such  in  character 
and  extent  as  to  warrant  the  inference  that 
the  corporation  has  subjected  itself  to  the 
jurisdiction  and  laws''  of  the  state  in  which 
the  service  is  made.  St.  Louis  S.  W.  R.  Co. 
V.  Alexander,  227  U.  S.  218,  227,  Ann.  Cas. 
191 5B  77,  33  S.  Ct.  245,  67  U.  S.  (L.  ed.) 
480,  489.  The  fact  that  the  business  done  is 
interstate  in  its  character,  does  not  in  any 
manner  affect  the  case.  International  Har- 
vester Co.  v.  Kentucky,  234  U.  S.  679,  583, 
34  S.  Ct.  944,  58  U.  S."  (L.  ed.)  1479,  1483. 

After  all  it  is  a  question  whether  the  re- 
quirement that  the  corporation  shall  be  sub- 
mitted to  the  jurisdiction  of  a  state  court 
upon  service  of  process  on  the  agent  desig- 
nated by  the  statute,  constitutes  due  process 
of  law.  Connecticut  Mut.  L.  Ins.  Co.  v. 
Spratley,  172  U.  S.  602,  19  S.  Ct.  308,  43 
U.  S.  (L.  ed.)  569;  Old  Wayne  Mut.  L. 
Assoc,  v.  McDonough,  204  U.  S.  8,  27  S.  Ct. 
236,  51  U.  S.  (L.  ed.)  345;  Commercial  Mut. 
Ace.  Co.  V.  Davis,  213  U.  S.  245,  255,  29 
S.    Ct.    445,    53   U.    S.    (L.    ed.)    782,   787; 


Mikolas  V.  Hiram  Walker,  [111]  73  Minn. 
305,  76  N.  W,  36;  Wold  v.  J,  B.  Colt  Co. 
102  Minn.  386,  114  N.  W.  243. 

If  this  could  be  viewed  as  a  new  question 
in  this  case,  it  would  seem  quite  clear  that 
the  representative  character  of  this  agent 
ought  to  be  considered  sufficient,  and  that 
the  business  done  by  this  defendant  in  this 
state  should  be  held  such  as  to  "warrant  the 
inference  that  the  corporation  has  subjected 
itself  to  the  jurisdiction  and  laws"  of  this 
state.  It  is  reasonable  that  a  foreign  cor- 
poration, keeping  and  maintaining  agents  in 
this  state  for  procuring  business  for  its 
benefit  and  profit  should  answer  in  this  forum 
to  a  citizen  of  this  state  for  a  breach  of  con- 
tract or  duty  arising  out  of  business  so  pro- 
cured, and  that  agents  engaged  in  procuring 
such  business  should  be  deemed  the  repre- 
sentatives of  the  corporation  for  the  purpose 
of  bringing  it  into  court  as  well.  See  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Spratley,  172 
U.  S.  602,  613,  19  S.  Ct.  308,  43  U.  S.  (L.  ed.) 
569,  672.  And  we  believe  the  authorities  are 
in  harmony  with  this  view. 

In  Denver,  etc.  R.  Co.  v.  Roller,  100  Fed. 
738,  41  C.  C.  A.  22,  49  L.R.A.  77,  above 
cited,  summons  was  served  in  California  on 
W.  J.  Shotwell,  agent  of  defendant,  at  San 
Francisco.  Plaintiff  in  error  neither  owned 
nor  operated  any  road  in  California.  The 
cause  of  action  accrued  in  Colorado.  Shot- 
well  was  engaged  in  soliciting  passengers  and 
freight  and  inducing  shippers  of  freight  to 
route  it  over  the  •  line  of  plaintiff  in  error. 
He  issued  bills  of  lading  for  goods  shipped 
from  San  Francisco.  It  was  held  that  the 
statute  of  California  authorized  service  on 
such  an  agent,  and  that  such  service  ^ave 
jurisdiction.  The  only  point  of  difference  we 
observe  between  that  case  and  this  lies  in 
the  fact  that  Shotwell  issued  bills  of  lading, 
while  Ballard  in  this  case  did  not.  It  seems 
to  us  this  difference  is  not  vital.  See  also 
New  York,  etc.  R.  Co.  v.  Estill,  147  U.  S. 
591,  13  S.  Ct.  444,  37  U.  S.  (L.  ed.)  292. 

Defendant  relies  upon  the  case  of  Green  v. 
Chicago,  etc.  R.  Co.  205  U.  S.  530,  27  S.  Ct. 
595,  61  U.  S.  (L.  ed.)  916.  It  must  be  con- 
ceded that  the  facts  in  that  case  were  much 
like  those  in  the  case  at  bar.  The  court  held 
that  doing  business  which  was  '^nothing  more 
than  solicitation"  does  not  constitute  "doing 
business"  so  as  to  bring  [112]  the  defendant 
within  the  Federal  district  so  that  process 
of  the  United  States  courts  of  that  district 
can  be  served  upon  it.  In  a  later  case  it  was 
said  the  decision  in  the  Green  case  was  "an 
extreme  case"  (International  Harvester  Co. 
V.  Kentucky,  234  U.  S.  579,  586,  34  S.  Ct. 
944,  946,  58  U.  S.  (L.  ed.)  1479,  1482),  but 
it  has  never  been  overruled.  However,  in  the 
Green  case  the  Roller  case  Is  cited,  and  it 
is  distinguished,  but  in  no  sense  discredited 
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or  overruled.  Speaking  of  the  Roller  case 
the  court  said  (205  U.  S.  533,  27  S.  Ct.  696, 
51  U.  S.  (L.  ed.)  910):  "The  action  was 
brought  in  the  state  courts,  and  the  question 
was  of  the  interpretation  of  a  state  statute 
and  the  jurisdiction  of  the  state  courts." 
The  same  observation  applies  to  this  case, 
and,  whatever  may  be  said  of  the  similarity 
between  the  agency  in  this  case  and  that  in 
the  Green  case,  we  feel  warranted  in  accept- 
ing the  distinction  made  in  the  Green  case 
and  in  following  the  Roller  case,  the  author- 
ity of  which  is  not  questioned.  The  distinc- 
tion is  also  recognized  in  other  cases  that 
*'the  act  of  Congress  prescribing  the  place 
where  a  person  may  be  sued  is  not  one  af- 
fecting the  general  jurisdiction  of  the  courts." 
Ex  p.  Schollenberger,  96  U.  S.  369,  378,  24 
U.  S.   (L.  ed.)   863,  855. 

What  we  have  said  as  to  the  Green  case  is 
quite  applicable  to  North  Wisconsin  Cattle 
Co.  V.  Oregon  Short  Line  R.  Co.  105  Minn. 
198,  117  N.  W.  391.  That  case  turned  on 
the  meaning  of  the  statute  then  in  force. 
In  terms  it  distinguished  the  case  then  before 
the  court  from  a  case  like  this  one  where  the 
statute  explicitly  provides  for  service  on  "an 
agent  in  [the]  state  for  the  solicitation  of 
freight  and  passenger  traffic  .  .  .  over  its 
lines  outside  of  [the]  state."  Archer-Dan- 
iels Linseed  Co.  v.  Blue  Ridge  Despatch, 
113  Minn.  367,  129  N.  W.  765,  while  tending 
to  sustain  the  contention  of  plaintifT,  is  not 
a  decisive  authority  either  w^ay. 

We  find  no  decision  anywhere  holding  that 
where  a  state  statute  expressly  designates  an 
agent  with  the  powers  possessed  by  Ballard 
in  this  case  as  a  proper  agent  on  whom  to 
serve  process,  that  service  of  process  on  such 
an  agent  is  not  due  process  of  law. 

The  service  made  in  this  case  gave  the 
court  jurisdiction  over   the  defendant. 

Order  affirmed. 


NOTE. 

Validity  •£  Statute  DesiKiiAtinie  Par- 
tionlar  Kimd  of  Agent  of  Foreign 
Corporation  on  Wkom  ProooM  May 
Be  Serred. 

Tills  note  considers  cases  dealing  with  the 
validity  of  a  statute  designating  a  par- 
ticular kind  of  agent  of  a  foreign  corpora- 
tion on  whom  process  may  be  served.  It  is 
not  intended  to  include  casej  involving  a 
statute  which  provides  for  service  on  a  state 
officer,  or  makes  some  designation  as  a 
method  of  enforcing  a  provision  requiring 
the  foreign  corporation  to  appoint  an  agent 
for  the  service  of  process.  For  a  discussion 
of  the  validity  of  a  statute  requiring  a  for- 
eign corporation  to  appoint  a  resident  agent 
for  the  service  of  process,  see  the  note  to 


State  V.  St.  Mary's  Franco-American  Petro- 
leum Co.  6  Ann.  Cas.  38.  And  for  a  discus- 
sion of  the  question  who  is  an  "agent"  with- 
in the  meaning  of  a  statute  providing  for  the 
service  of  process  on  an  agent  of  a  foreign 
corporation,  see  the  notes  to  Saxony  Mills 
V.  Wagner,  19  Ann.  Cas.  199,  and  McSwain 
V.  Adams  Grain,  etc.  Co.  Ann.  Cas.  1914D 
981. 

The  holding  of  the  reported  case,  to  the 
effect  that  the  legislature  may  authorize  serv- 
ice of  process  on  an  agent  for  the  solicitation 
of  freight  and  passenger  traffic,  is  in  accord 
with  the  decision  rendered  in  Commercial 
Mut.  Accident  Co.  v.  Davis,  213  U.  S.  245, 
29  S.  Ct.  445,  53  U.  S.  (L.  ed.)  782,  wherein 
the  court  said:  "It  was  competent  for  the 
state,  keeping  within  lawful  bounds,  to  des- 
ignate the  agent  upon  whom  process  might 
be  served.  It  chose  to  enact  a  statute  pro- 
viding that  an  agent  competent  by  authority 
of  the  company  to  settle  and  adjust  losses 
should  be  competent  to  represent  the  com- 
pany for  the  service  of  process.  When  the 
company  sent  such  an  agent  into  Missouri, 
by  force  of  the  statute  he  is  presumed  to 
represent  the  company  for  the  purpose .  of 
service,  and  to  be  vested  with  authority 'in 
respect  to  such  service  so  far  as  to  make  it 
known  to  the  foreign  corporation  thus  com- 
ing within  the  state  and  subjecting  itself  to 
its  laws.  Lafayette  Ins.  Co.  v.  French,  18 
How.  404,  408  [15  U.  S.  (L.  ed.)  451].  It 
is  not  necessary  that  express  authority  to 
receive  service  of  process  be  shown.  The 
law  of  the  state  may  designate  an  agent  upon 
whom  service  may  be  made,  if  he  be  one  sus- 
taining such  relation  to  the  company  that 
the  state  may  designate  him  for  that  pur- 
pose, exercising  legislative  power  within  the 
lawful  bounds  of  due  process  of  law.  This 
was  held  in  effect  in  Connecticut  Mut.  L. 
Ins.  Co.  V.  Spratley,  172  U.  S.  602  [19  S.  Ct. 
308,  43  U.  S.  (L.  ed.)  569].  We  think  the 
state  did  not  exceed  its  power  and  did  no 
injustice  to  the  corporation  by  requiring  that 
when  it  clothed  an  agent  with  authority  to 
adjust  or  settle  the  loss,  such  agent  should 
be  competent  to  receive  notice,  for  the  com- 
pany, of  an  action  concerning  the  same.*' 

Likewise,  it  has  been  held  that  service  is 
valid  when  executed  under  a  statute  provid- 
ing that,  in  a  civil  action  against  a  foreign 
corporation  doing  business  in  the  state,  the 
summons  may  be  served  on  the  secretary  of 
the  corporation.  Smith  v.  Empire  State- 
Idaho  Min.  etc.  Co.  127  Fed.  462.  In  that 
case  the  court  said:  "After  mature  delibera- 
tion and  consideration  of  the  authorities,  I 
feel  constrained  to  deny  the  motion  to  dis- 
miss, for  the  reason  that  by  maintaining  its 
principal  office  in  Spokane  the  defendant  has 
voluntarily  placed  itself  in  a  situation  to  be 
sued  in  the  courts  of  the  state  of  Washing- 
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ton,  and  must  be  deemed  to  have  consented 
to  be  bound  by  the  law  which  authorizes 
service  of  process  in  actions  against  it  to  be 
made  upon  its  secretary.  The  secretary  is  a 
proper  officer  to  receive  notice  for  the  cor- 
poration, and  notice  to  him  of  the  pendency 
of  an  action  is  sufficient  to  insure  a  fair  op- 
portunity for  the  corporation  to  appear  and 
defend,  and  such  a  notice  is  sufficient  to  meet 
the  constitutional  requirement  of  due  process 
of  law." 

In  Carroll  v.  New  York,  etc.  R.  Co.  65 
N.  J.  L.  124,  46  Atl.  708,  wherein  a  statute 
providing  for  service  on  ''agents,  clerks,  and 
engineers"  was  held  not  to  authorize,  in  a 
suit  against  a  railroad  company,  service  on 
the  engineer  of  a  steamboat  owned  by  the 
company,  the  court  said:  ''In  its  designation 
of  the  classes  of  persons  on  whom  process 
against  foreign  corporations  may  be  ser^^ed, 
our  statute  must  be  construed  in  the  light 
of  the  constitutional  principle  that  only  by 
due  process  of  law  can  courts  acquire  juris- 
diction over  parties."  In  the  same  case  the 
court  applied  the  principle  of  due  process  as 
follows:  "To  legalize  service  of  process  upon 
a  foreign  corporation,  the  circumstances  must 
show  that  the  person  on  whom  service  is 
made  has  such  connection  either  with  tliie 
corporation  or  with  the  business  out  of  which 
the  alleged  cause  of  action  arose,  that  he 
shoul4  be  considered  the  representative  of  the 
corporation  for  the  purpose  of  service.  If  he 
has  no  connection  with  that  business,  and 
no  general  representative  character  in  the 
corporation,  there  is  no  basis  for  a  claim 
that  the  corporation  has  through  him  been 
brought  into  court  by  due  process  of  law." 
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Bastardy  —   Nfttnre   of   Froeeedlms   •• 
CiTll  or  CriibiAal. 

A  bastardy  proceeding  which  is  brought  un- 
der the  provisions  of  chapter  6,  Rev.  Codes 
1905,  although  quasi  criminal  in  its  nature, 
is  governed,  in  so  far  as  its  trial  is  concerned, 
by  the  law  regulating  civil  actions. 

[See  11  Ann.  Cas.  316.] 

ETidenoe  —  Reputation  of  Defendant. 

In  a  bastardj^  proceeding  which  is  brought 
under  the  provisions  of  chapter  5,  Rev.  Codes 


1905,  evidence  as  to  the  reputation  of  the 
defendant  for  chastity  is  not  admissible. 

Proof  of  Promise  of  Marriaee. 

It  is  not  error  in  a  bastardy  proceeding  to 
permit  the  complaining  witness  to  testify  that 
the  defendant,  before  the  acts  of  intercourse 
complained  of,  led  her  to  believe  that  they 
were  to  be  married,  as  such  evidence  tends 
to  show  the  relationship  of  the  parties  and  is 
corroborative  in  its  nature. 


Relation  of  Complainant  witb   Others 
—  Necessity  of  Specific  Qneationa. 

It  is  not  error  to  refuse  to  permit  the  com- 
plaining witness  to  testify  as  to  presents 
given  her  by  other  men,  when  the  questions 
asked  are  general  and  are  not  confined  to  the 
times  in  issue. 

Argument    of    Conneel    —    Bebmko    Vy 
Conrt  Justified. 

Where  counsel  for  defendant  in  his  closing 
argument  makes  a  statement:  "This  is  M., 
I  could  say  more.  I  couldn't  say  less.  He 
is  an  absolutely  unreliable  man  and  an  abso- 
lutely unreliable  police  magistrate" — and 
there  is  no  evidence  in  the  record  which 
tends  in  any  way  to  question  the  general  re- 
liability of  the  witness,  nor  any  which  casts 
discredit  upon  his  career  as  a  poliee  magis- 
trate, it  is  not  error  for  the  court  to  say: 
"I  think  you  will  have  to  be  a  little  careful, 
Mr.  H.,  in  the  use  of  your  words.  You  have 
a  certain  latitude,  but  beyond  that,  please 
don't  go.  .  .  .  Getting  so  close  to  the  line, 
it  was  dangerous." 

Bastardy  ^  Cross-examination  of  Com- 
plainant. 

It  is  not  error  in  a  bastardy  proceeding  to 
refuse  to  allow  the  complainant  to  testify  on 
cross-examination  as  to  whether  she  had,  out- 
side of  the  period  of  gestation,  asked  the  de- 
fendant to  go  with  her  to  a  house  of  pros- 
titution. 

Necessity    of    Corroboration    of    Com- 
plainant. 

It  is  not  necessary  to  a  conviction  under 
chapter  5  of  the  Criminal  Code  of  North  Da- 
kota (Kcv.  Codes  1005)  that  the  testimony 
of  the  complainant  should  be  corroborated  by 
other  evidence. 

Instructions  —  Necoasity  of  Spoclfio  Ob- 
jection. 

Where  counsel  wishes  to  take  advantage  of 
alleged  errors  in  the  eourt's  charge,  he  should 
point  out  the  portion  of  the  charge  which  is 
subject  to  criticism,  and  wherein  the  defects, 
if  any,  consist. 

Bastardy  —  Judgment  ^  Mode  of  Aa- 
oertainins  Facta. 

Section  9655,  Rev.  Codes  1905,  which  pro- 
vides that  in  a  bastardy  proceeding  and  in 
cases  of  a  verdict  of  guilty,  the  court  "shall 
render  such  judgment  as  may  seem  necessary 
to  secure,  with  the  assistance  of  the  mother, 
the  maintenance  and  education  of  such  child 
until  such  time  as  the  child  is  likely  to  be 
able  to  support  itself.  .  .  .  The  court  may 
at  any  time  upon  the  motion  of  either  party 
upon  ten  days*  notice  to  the  other  party, 
vacate  or  modify  such  judgment  aa  justice 
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may  require"  presupposes  that  the  court  shall 
reasonably  acquaint  himself  with  the  neces- 
flities  of  the  case.  It  nowhere,  however,  pro- 
vides for  the  method  of  how  the  information 
shall  be  obtained.  The  taking  of  testimony, 
therefore,  upon  such  questions  and  before  the 
rendition  of  judgment  is  not  necessary,  where 
the  station  in  life,  age,  and  occupations  of  all 
of  the  parties  interested  have  been  fully  ex- 
posed upon  the  trial,  and  especially  where 
the  defendant  takes  no  exception  to  the  meth- 
ods pursued  by  the  trial  court  until  after  the 
rendition  of  the  judgment. 

Witneasea  —  Examination  of  Expert  — 
Use  of  Sdentillo  Books.    . 

Before  the  eontenta  of  medical  books  may 
be  introduced  in  evidence  and  read  to  the 
jury  for  the  purpose  of  refuting  the  testi- 
mony of  a  medicai  expert,  it  is  neoeesary 
that  the  attention  of  the  witness  shall  be 
first  called  to  such  books,  and  that  he  shall 
have  based  his  opinion  upon  the  same,  and  it 
would  be  a  mere  evasion  of  the  rule  to  allow 
counsel,  in  the  cross-examination  of  a  witness 
who  has  not  either  based  his  opinion  upon 
the  specific  book  nor  upon  the  authorities 
generally  nor  whose  opinion  in  the  nature  of 
^things  must  necessarily  be  based  upon  au- 
thorities, to  read  to  such  witness  portions  of 
a  medical  work,  and  to  ask  him  if  he  concurs 
in  or  differs  from  the  opinions  therein  ex- 
pressed. Such  a  proceeding  would  be  nothing 
more  nor  less  than  impeaching  the  witness 
by  a  text-book  on  which  he  has  in  no  way 
relied,  and  where  no  foundation  for  his  im- 
peachment has  been  laid,  and  by  an  author- 
ity who  .is  not  present  in  court  and  cannot 
be  cross-examined. 

[See  note  at  end  of  this  case.] 


Where,  however,  a  medical  witness  has  in 
his  examination  in  chief  based  his  opinion 
upon  the  medical  authorities  generally,  rather 
than  upon  the  result  of  his  own  personal 
experience,  it  is  permissible  in  cross-exami- 
nation to  read  to  him  portions  of  medical 
works  and  to  ask  if  he  concurs  therewith  or 
differs  therefrom,  and  to  thus  test  his  knowl- 
edge and  reading  and  accuracy,  even  though 
he  has  not,  in  his  direct  or  cross-examination, 
referred  to  any  specific  work.  Where  this  is 
done,  however,  the  proper  practice  is  for  the 
court  to  caution  the  jury  that  it  is  the  testi- 
mony of  the  witness,  and  not  what  is  read 
from  the  book,  that  constitutes  evidence  in 
the  case. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Cass  county. 

Prosecution  for  bastardy.  State,  plaintiff, 
and  Francis  Brunette,  defendant.  Judgment 
for  plaintiff.    Defendant  appeals.    Reversed. 

[541]  This  is  an  appeal  from  a  judgment 
of  the  district  court  of  Cass  county,  and  from 
an  order  denying  a  motion  for  a  new  trial, 
and  which  judgment  determined  that  the  de- 
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fendant  was  the  father  of  a  bastard  child, 
and  ordered  him  to  pay  for  its  support  the 
sum  of  $120  a  year,  quarterly,  until  the  10th 
day  of  August,  1917,  and  $150  a  year  there- 
after imtil  the  10th  day  of  August,  1928,  and 
to  provide  a  bond  in  the  sum  of  $2,250,  or 
on  default  to  be  committed  to  the  coiuity 
jail. 

M.  A.  Hildreth  for  appellant. 
A.  W,  Fowler  for  respondent. 

[543]  Bruce,  J.  {after  etating  the  facts). 
— Counsel  for  appellant  has  made  seventy- 
eight  assignments  of  error  in  this  case,  and 
states  in  his  brief  that  these  various  assign- 
ments ''will  convince  every  unprejudiced 
mind  that  the  defendant  did  not  have  a  fair 
and  impartial  trial,  and  that  the  rulings  of 
the  court  were  highly  prejudicial."  We  can- 
not see  any  merit  in  any  of  these  assign- 
ments, and  yet  we  do  not  plead  guilty  to 
prejudice  in  this  matter,  nor  can  we  find  any- 
where in  the  record  any  indication  of  preju- 
dice on  the  part  of  the  learned  trial  judge. 

The  first  assignment  of  error  claims  that 
it  was  prejudicial  error  for  the  trial  court 
to  refuse  to  pemit  the  defendant  to  introduce 
testimony  [544]  showing  that  his  reputation 
as  to  chastity  and  virtue  prior  to  being  ar- 
rested was  good.  In  the  case  of  State  v. 
Brandner,  21  N.  D.  310,  130  N.  W.  941,  the 
court  has  held  that  a  bastardy  proceeding 
which  is  brought  under  chapter  5  of  the  Code 
of  Criminal  Procedure  is  quasi-criminal  in 
its  nature,  but  that  the  legislature  has  pro- 
vided in  §9653,  Rev.  Codes  1905,  and  had  the 
constitutional  right  to  provide,  that  the  trial 
should  be  governed  by  the  law  regulating 
civil  actions.  Such  being  the  case,  we  seem 
to  have  no  option  but  to  hold  that  in  such 
cases  the  civil  rule  as  to  the  admissibility 
of  character  evidence  prevails;  and  that  ac- 
cording to  such  rule,  and  except  in  the  case 
of  libel  and  slander,  such  evidence  is  inad- 
missible, seems  to  be  overwhelmingly,  if  not 
universally  conceded.  Jones,  Ev.  §  148; 
Stoppert  V.  Nierle,  45  Neb.  105,  63  N.  W. 
382;  Walker  v.  State,  6  Blackf.  (Ind.)  1; 
Houser  v.  State,  93  Ind.  228 ;  Low  v.  Mitchell, 
18  Me.  372;  5  Cyc.  662;  Sidelinger  v.  Buck- 
lin,  64  Me.  371;  3  Am.  &  Eng.  Enc.  Law  (2d 
ed.)  884. 

The  cases  cited  by  counsel  for  respondent, 
indeed,  are  all  strictly  criminal  cases,  involv- 
ing offenses  such  as  murder,  larceny,  and  as- 
sault and  battery;  and  though,  in  addition 
thereto  we  have  been  able  to  find  the  cases  of 
Hawkins  v.  State,  21  N.  J.  L.  630,  Dally  v. 
Woodbridge  Tp.  21  N.  J.  L,  491,  and  Webb  v. 
Hill,  115  N.  Y.  S.  267,  which  seems  to 
hold  to  a  contrary  doctrine  (and  these  are  all 
which  we  can  find),  all  of  them  treat  the  ac- 
tion as  criminal,  or  at  least  quasi-criminal. 
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and  in  none  of  them  is  to  be  found  a  reference 
to  a  statute  sucli  as  ours,  which  provides 
that  ''the  trial  of  such  proceedings  .  .  . 
shall  be  governed  by  the  law  regulating  civil 
actions.''  Hev.  Codes  1905,  §  9653.  The  case 
at  bar,  indeed,  se^tms  to  come  squarely  with- 
in the  rule  that  in  a  civil  action  (and  though 
quasi-criminal  in  its  nature  this  action,  as  far 
as  procedure  is  concerned,  must  be  treated  as 
a  civil  one) ,  and  except  in  the  cases  of  slander 
and  libel,  the  character  of  the  defendant  is 
not  in  issue,  and  that  evidence  in  relation 
thereto  is  therefore  inadmissible.  Jones,  £v. 
§148. 

We  find  no  reversible  error  in  the  rulings 
of  the  trial  court  on  the  cross-examination 
of  the  plaintiff's  witness,  Dr.  Chagnon.  It  is 
argued  that  the  doctor  had  testified  on  direct 
examination  that  the  normal  period  of  gesta- 
tion is  270  days ;  that  the  medical  authorities 
and  physicians  laid  down  as  a  minimum  and 
maximum,  270,  260,  and  265  days,  or  a  few 
days  over.  He  then  te^ified,  over  the  objec- 
tion of  the  [545]  defendant,  that  it  was  a  fact 
that  some  of  the  physicians  and  text-books 
laid  down  a  minimum  as  low  as  249  or  285 
days.  He  then  testified  that  a  child  could  hv 
born  at  seven  months,  or  eight  months,  and 
live,  and  that  in  his  opinion,  from  the  char- 
acter of  the  child  with  respect  to  the  quality 
of  its  nails  and  hair,  it  was  a  normal  child. 

On  the  cross-examination  the  following  took 
place. 

Defendant's  counsel:  Q.  Let's  see  if  you 
will  agree  with  what  I  am  going  to  read  to 
you  (reads).  "The  duration  of  pregnancy  has 
an  important  bearing  upon  the  questions  of 
legitimacy  and  paternity.  The  signs  of  preg- 
nancy, time  of  quickening,  etc.,  have  already 
been  considered  in  another  connection." 

Plaintiff's  counsel:  Just  a  minute.  If  the 
court  please,  we  object  to  this  as  not  proper 
cross-examination.  It  doesn't  seem  to  me 
counsel  should  read  this.     .    .     . 

The  court:  Let's  see  the  book,  and  I  can 
see  just  what  is  coming.    .    .     . 

Plaintiff's  counsel:  Our  objection  is  that 
it  is  not  proper  to  use  a  medical  book  of  this 
character  on  cross-examination. 

The  Court:  Objection  sustained. 

Defendant's  counsel :  I  would  like  to  make 
a  little  offer  of  proof. 

The  Court:  Well,  all  you  want  to  do  is  to 
read  from  a  book.  You  can  ask  him  any  ques- 
tion you  have  a  mind  to,  bearing  upon  that 
subject,  but  the  only  extent  of  this  rule  is  that 
you  can't  read  from  the  book.    .  ' .    . 

Defendant's  counsel :     I  can"'t  use  the  book  ? 

The  Court:  That  is  the  point;  you  can't 
use  the  book.  You  can  ask  any  question  as  to 
the  subject  matter  in  controversy,  but  you 
can't  read  from  the  book. 

Defendant's  counsel:  Tlien  I  understand, 
your  Honor,  it  isn't  permissible  to  examine  an 


expert  witness  as  to  whether  or  not  he  agrees 
with  certain  language  that  is  laid  down  in  a 
treatise;  is  that  the  extent  of  your  Honor's 
ruling?  ' 

The  Court:  You  can  ask  that,  but  you 
can't  read  from  the  book. 

Defendant's  counsel:  The  defendant  now 
offers  to  prove  by  questions  to  be  put  to  this 
witness,  based  on  the  testimony  of  the  other 
authors,  that  there  isn't  a  case  on  record  of  a 
full-grown  child  where  the  period  [546]  of 
gestation  was  less  than  265  days,  and  that  in 
the  case  at  bar  the  child  was  a  full-grown 
child,  and  that  the  rule  at  common  law  and  in 
the  civil  codes  of  the  country  fixes  the  period 
of  gestation  at  280  days,  or,  as  some  books 
say,  28  weeks,  not  less;  and  from  that  to  40 
weeks;  and  I  offer  to  read  from  a  standard 
work  on  medical  jurisprudence,  and  there 
form  part  of  a  hypothetical  question  to  be 
put  to  the  w^itness  that  the  percentage  af^ 
fixed  by  Athel's  Table  shows  that  the  general 
rule  is  not  less  than  266  days,  and  that  the 
maximum  rule  is  280  days,  and  that  a  child 
born  at  a  period  of  249  days  would  not  and 
could  not,  according  to  medical  jurisprudence, 
be  a  normal  child,  but  would  be  an  abnormal 
child;  and  I  also  in  this  connection  maintain 
that  in  the  direct  examination  of  the  witness 
by  the  state's  counsel  1  am  entitled  under  the 
ruleb  of  legitimate  cross-examination  to  exam- 
ine this  witness  thoroughly  on  that  subject 
in  the  line  that  I  have  suggested  to  the 
court. 

Plaintiff's  counsel:  Objected  to  upon  the 
ground  that  it  is  not  proper  cross-examina- 
tion, and  irrelevant  and  immaterial,  and  that 
the  rules  of  law  do  not  permit  the  use  of 
text-books  in  the  manner  sought  to  be  used  by 
counsel  in  his  offer,  and  that  the  effect  of  the 
offer  is  to  impeach  the  witness  by  the  use  of 
a  text-book,  and  it  comes  squarely  within  the 
rule  as  laid  down  by  all  the  authorities. 

The  Court:  The  court  in  ruling  upon  this 
question  makes  the  following  statement:  At 
the  time  this  objection  was  first  interposed, 
counsel  for  the  defendant,  as  will  appear  from 
the  record,  had  in  his  hands  a  book  entitled 
''Medical  Jurisprudence,  Student's  Series,  by 
M.  D.  Ewell,"  and  had  said  book  open  at  page 
190,  and  was  reading  from  |  2  on  said  page, 
and,  as  stated  by  counsel,  expected  to  read  the 
balance  of  that  paragraph,  including  what  Dr. 
Tiddig  said.  The  court  believes  that  this 
method  of  procedure  is  contrary  to  the  rule 
as  laid  down  by  Jones  and  other  authorities, 
and  especially  as  found  in  Jones  on  Evidence, 
2d  od.  p.  732,  wherein  the  author  states:  "It 
would  be  a  mere  evasion  of  the  general  rule 
under  discussion  if  counsel  were  allowed  on 
crofls-examination  to  read  to  the  witness  por- 
tions of  such  works,  and  to  ask  if  he  con- 
curred in  or  differed  from  the  opinions  there 
expressed;   hence  this  is  not  allowed."     The 
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same  being  supported  by  Marshall  v.  Brown, 
50  Mich.  148,  15  N.  W.  55;  People  v.  Millard, 
53  Mich.  63,  18  N.  W.  662;  Bloomington  v. 
Shrock,  110  111.  219,  [547]  51  Am.  Rep.  678; 
State  V.  Winter,  72  la.  627,  34  N.  W.  475, 
as  appears  hy  the  note  on  said  page  732.  For 
the  purpose  of  not  being  misunderstood,  the 
court  further  states  that  he  understands  the 
rule  will  permit  counsel  for  the  defendant 
to  ask  the  witness  some  of  the  questions 
which  have  been  couched  in  his  recent  offer, 
with  reference  to  the  period  of  gestation, — 
as  to  the  knowledge  of  the  witness  with  ref- 
erence thereto, — as  based  upon  his  study  of 
the  several  works.  That  if  he  desires  to  offer 
any  book  in  evidence  the  atention  of  the 
witness  must  be  called  directly  to  the  state- 
ment of  each  author,  and  that  the  witness 
must  have  contradicted  the  author  before  the 
authority  could  be  produced,  and  the  same 
read  to  the  jury.  Now  I  think  that  it  is  also 
included  within  the  rule. 

Plaintiff's  counsel:  But  I  think  the  court 
has  it  wrong. 

The  Court:     I  don't  so  understand  it. 

Plaintiff's  counsel :  The  rule  is  here  stated, 
starting  at  the  bottom  of  page  731  (reads). 
"But  with  reference  to  offering  books  in  evi- 
dence the  rule  is  that  when  an  expert  has 
given  an  opinion  and  cited  a  treatise  as  his 
authority,  the  book  cited  may  be  offered  in 
evidence  by  the  adverse  party  as  impeaching 
testimony !  ** 

The  Court :    That  is  what  I  intended  to  say. 

Defendant's  counsel:  Counsel  for  the  de- 
fendant desires  to  have  the  record  show  that 
he  has  no  intention  of  offering  this  book  in 
evidence;  that  his  intention  is  to  read  from 
this  book  and  from  other  like  authorities, 
standard  works  on  this  subject,  certain  hy- 
pothetical question  to  be  put  to  this  witness 
as  applied  to  the  case  at  bar,  for  the  purpose 
of  showing  the  jury  that  the  child  that  is 
in  controversy  here  was  a  full-grown  normal 
child,  and  that  under  all  the  sound  rules 
must  have  been  begotten  at  a  period  of  not 
less  than  265  days  and  not  to  exceed  285  days, 
and  that  from  the  appearance  of  the  child  the 
witness  is  unable  to  state  whether  it  was  a 
28(May  child  or  265-day  child. 

The  Court:  Well,  I  think  that  the  record 
is  complete  enough.  You  don't  misunderstand 
me,  do  you  Mr.  Hildreth  ? 

Mr.  Hildreth:  No  sir,  I  don't.  I  under- 
stand. I  offer  to  examine  this  witness  along 
the  line  above  stated. 

Plaintiff's  counsel:  This  offer  is  objected 
to  on  the  ground  that  the  use  of  the  text- 
books in  the  manner  contemplated,  namely, 
using  them  in  framing  hypothetical  ques- 
tions, is  a  mere  evasion  of  the  rule  as  [548] 
stated  in  Mr.  Jones,  and  the  effect  is  to  use 
the  text-book  in  impeachment  of  the  witness 
on  cross-examination,   and   that  if   any   hy- 
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pothetical  questions  are  proper  on  cross-ex- 
amination, or  are  to  be  framed  and  put  to  the 
witness,  the  counsel  should  not  use,  in  the 
presence  of  the  jury,  the  text-book  in  framing 
the  questions,  for  the  reason  that  it  will 
necessarily  and  unquestionably  have  the  di- 
rect effect  upon  the  jury  of  leading  them  to 
believe  that  the  text-book  which  the  counsel 
is  using  and  from  which  he  frames  his  hy- 
pothetical questions  are  in  direct  conflict. 
Might  just  as  well  offer  in  evidence  the  text- 
book. 

The  Court:     Objection  sustained. 

Counsel  for  defendant  claims  that  he  was 
unduly  restrained  in  his  cross-examination. 
We  do  not  so  hold,  however,  and  have  merely 
cited  the  proceedings  at  length  because  of  the 
strenuousness  of  counsel's  contention,  and  his 
constant  imputation  of  prejudice  on  the  part 
of  the  trial  court.  If  counsel  for  defendant 
desired  to  refute  the  testimony  of  the  witnesS' 
by  the  use  of  the  books  in  question,  he  should 
have  first  aiiked  the  witness  if  he  based  his 
opinion  on  any  medical  works,  and,  if  so,  on 
what;  and  then,  and  not  till  then,  was  he 
entitled  to  offer  the  book,  or  any  book,  in 
evidence  for  the  purpose  of  impeaching  this 
testimony.  The  rule  is  too  well  established 
to  need  amplification  here.  See  Jones,  £v.  § 
578;  Abbott,  Civil  Trial  Brief,  329.  And  it 
is  equally  well  established  that  it  would  be 
a  mere  evasion  of  the  general  rule  if  counsel 
were  allowed  on  cross-examination  to  read 
to  the  witness  portions  of  medical  works,  and 
to  ask  him  if  he  concurred  in  or  differed  from 
the  opinions  there  expressed.  Marshall  v. 
Brown,  50  Mhsh.  148,  15  N.  W.  65 ;  People  v. 
Millard,  53  Mich.  63,  18  N.  W.  562;  Bloom- 
ington V.  Shrock,  110  111.  219,  51  Am.  Kep. 
678;  State  v.  Winter,  72  la.  627,  34  N.  W. 
475.  Such  procedure,  indeed,  would  be  noth- 
ing more  or  less  than  impeaching  the  witness 
by  a  text-book  on  which  he  had  in  no  way 
relied,  and  would  be  the  same  as  offering  in 
evidence  the  text  book  read  from.  Jones, 
Ev.  2d  ed.  §  579. 

But  counsel  for  defendant  further  com- 
plains that  in  spite  of  this  ruling  the  court 
permitted  the  plaintiff  to  introduce  a  certain 
work  of  Professor  Edgar,  upon  the  cross- 
examination  of  defendant's  witness,  Dr.  Vidal. 
The  ruling  of  the  learned  trial  judge,  how- 
ever, was  entirely  correct,  and  it  merely 
serves  to  illustrate  the  point  under  considera- 
tion, [549]  and  to  make  clear  the  distinction 
which  is  made  by  the  authorities,  and  which 
was  emphasized  by  the  trial  court;  for  in 
this  instance  the  attention  of  the  witness  had 
been  directly  called  to  the  book  in  question, 
and  the  matter  came  fully  within  the  rule 
laid  down  by  the  authorities.  A  perusal  of 
the  record  will,  we  believe,  make  this  clear 
to  all. 

It  is  "Cross-Examination  by  counsel  for 
plaintiff. 
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Q.  Doctor,  this  question  of  the  average  pe- 
riod of  gestation  is  a  question  concerning 
which  there  is  a  great  deal  of  dispute  in  the 
medical  profession,  is  there  not?  I  mean  by 
that  great  deal  of  difiference  of  opinion? 

A.  There  is  a  few  days.  Matter  of  a  few 
days  in — between  the  best  authorities;  mat- 
ter of  two  or  three  days  one  way  or  another. 
That  is,  some  of  the  authorities  lay  down  a 
lower  average  of  gestation  than  others.  That 
is  true.  I  think  I  am  familiar  with  a  great 
number  of  authorities  upon  what  the  author- 
ities hold  upon  this  subject.  I  am  familiar 
with  what  Professor  Edgar  holds.  He  is 
professor  of  Obstetrics  in  Cornell  University, 
lie  is  a  leading  authority  on  the  subject  in 
this  country,  and  a  very  good  authority. 

Q.  Do  you  recall  what  he  lays  down  as  the 
average  period? 

Defendant's  counsel:  Objected  to  as  in- 
competent, irrelevant,  and  immaterial;  im- 
proper cross-examination,  and  I  assume  that 
it  is  practically  what  I  attempted  to  ask. 

By  the  Court:  Now,  it  just  illustrates  the 
objection.  It  is  a  perfect  illustration  of  my 
rule.  The  objection  is  overruled.  You  may 
answer  the  question. 

Exception  by  defendant. 

A.  I  believe  274  days.  I  am  not  positive; 
but  that  would  be  my  opinion.  I  am  not 
positive  that  it  wasn't  272,  but  that  would 
be  my  impression. 

Q.  Well,  to  refresh  your  recollection,  doc- 
tor, I  will  call  your  attention  to  the 
following  language  found  at  page  144  of  Pro- 
fessor Edgar's  work  on  the  practice  of  obstet- 
rics, 3d  edition — 1911  editioii — ^which  lan- 
guage reads  as  follows: 

Defendant's  counsel:  Just  a  moment.  I 
object  to  the  counsel's  using  the  book  to 
cross-examine  this  witness.  I  haven't  been 
permitted  [550]  to  use  any  books,  and  I  ob- 
ject to  the  testimony  as  being  incompetent, 
irrelevant,  and  immaterial,  and  improper 
cross-examination.  I  haven't  referred  to  this 
book  in  no  way,  and  when  I  sought  to  ask  him 
about  this  book,  as  I  understood  the  Court 
to  rule,  I  could  not  refer  to  it. 

By  the  Court:  Again  the  court  holds  with 
the  rule  laid  down  by  Jones  and  others.'  This 
is  cross-examination,  and  under  the  rule  in 
cross-examination  this  is  permissible.  You 
may  answer  the  question. 

Plaintiff's  counsel:  I  haven't  quite  fin- 
ished. I  didn't  want  to  read  until  the  court 
rules.  (Continued  reading)  :  "We  learn 
from  experience  that  the  average  apparent 
duration  of  pregnancy  is  ten  lunar  or  nine 
calendar  months,  or  40  weeks  or  280  days 
from  the  beginning  of  the  last  menstrual 
period,  or  272  days  from  the  date  of  con- 
ception." Now,  from  that  language,  doctor, 
would  you  say  that  tho  average  period  of 


gestation  from  the  date  of  conception,  laid 
down  by  Professor  Edgar,  was  274  days  or 
272  days? 

A.  272. 

Counsel  for  defendant:  Objected  to — wait 
a  minute,  doctor.  Objected  to  as  incompe- 
tent, irrelevant,  and  immaterial;  improper 
cross-examination. 

The  Court:     Overruled.    You  may  answer. 

Exception  by  defendant. 

A.  272.  It  reads  from  the  book;  it  must 
be  right.  My  impression  was  274.  I  have  a 
good  many  authorities;  I  haven't  taken  pains- 
to  look  them  up  for  a  long  time.  Yes,  the 
authorities  differ.  Some  of  them  place  it  as 
low  as  268  days;  some  268  days;  some  269 
days;  some  272  days.  I  testified  that  in  my 
opinion  the  average  number  of  days  of  ges- 
tation was  278.  That  is  figuring  from  the 
first  day  of  the  last  menstrual  period.  As- 
suming that  a  woman's  menstrual  period  was 
November  16,  1911,  you  would  figure  this  278 
days  from  that  day.  Now  if  the  intercourse 
took  place  November  25th,  or  nine  days  later, 
then  if  I  was  going  to  figure  the  period  of 
gestation  from  the  date  of  intercourse,  I 
would  substract  9  days  from  278.  That 
would  make  it  269  days  from  the  period  of 
intercourse  to  the  date  the  child  was  born. 
But  the  278  days  I  gave  as  a  general  rule 
dates  from  the  first  day  of  the  menstrual  pe- 
riod preceding,  and  if  I  was  going  to  figure 
from  the  date  of  intercourse  I  would,  of 
course,  deduct  the    days  between. 

Q.  And  in  the  supposed  case  it  would  make 
it  269  days  as  the  actual  [551]  period  of  ges- 
tation from  the  time  of  intercourse  to  the 
date  of  birth.  Now,  doctor,  in  arriving  at 
this  matter  of  average  period  of  gestation, 
it  is  arrived  at,  is  it  not,  by  taking  a  niunber 
of  cases  and  averaging  them  up? 

A.  Yes  sir.  That  is  all  it  amounts  to. 
Supposing  Professor  Edgar  in  fixing  his  rule 
would  take  1,000  cases  of  pregnancy  of  child- 
birth, there  would  be  a  number  of  cases  that 
would  be  a  great  many  days  less  than  the 
average.  Some  of  them,  say,  260  days;  some 
of  them  252  days;  some  of  them  254  days; 
some  of  them  258  days,  and  as  you  got  up  to 
the  average  the  number  of  cases  would  in- 
crease at  a  given  date.  Some  of  them  would 
run  274,  276,  and  so  on,  and  he  would  take 
and  add  them  all  together,  and  divide  it  by 
the  number  of  cases,  and  get  the  average. 

We  think  there  was  no  error  in  permitting 
the  complaining  witness  to  testify  that  the 
defendant  had,  before  the  acts  of  intercourse, 
complained  of,  led  her  to  believe  that  they 
were  to  be  married.  This  evidence  tended  to 
show  the  relationship  of  the  parties,  and  was 
corroborative  in  its  nature,  just  as  much  so 
in  fact  as  evidence  that  the  parties  had  been 
seen  together  at  or  about  the  times  of  the 
alleged  intercourses. 
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There  is  no  merit  in  tlie  objection  that  de- 
fendant's counsel  was  not  allowed  to  cross- 
examine  the  complainant  in  regard  to  her  re- 
lations with  the  man  Anderson.  Even  if  the 
privilege  was  improperly  denied  in  the  first 
ioBtanee,  the  error,  if  any,  was  entirely  cured 
by  the  granting  of  the  privilege,  and  the  full 
use  thereof,  later  on  in  the  trial,  and  when 
the  plaintiff  was  recalled.  Nor  was  there  any 
merit  in  the  contention  that  defendant  was 
not  allowed  to  question  plaintiff  as  to  presents 
alleged  to  have  been  given  to  her.  The  ques- 
tions were  very  general,  and  hardly  confined 
to  the  times  in  issue.  There,  too,  must  be 
some  reasonable  limit  to  cross-examination; 
and  receiving  presents  is  hardly  in  itself  evi- 
dence of  illicit  relationship. 

Tliere  is  certainly  no  merit  in  appellant's 
contention  that  the  trial  court  erred  in  his 
remarks  to  counsel  during  his  argument  to 
the  jury,  or  that  he  thereby  ''emphasized  his 
prejudice  that  he  had  manifested  during  the 
case/'  During  counsel's  argument  he  said  to 
the  jury:  "This  is  H.  F.  Miller.  I  could  say 
more.  I  couldn't  say  less.  He  is  [552]  an 
absolutely  unreliable  man,  and  an  absolutely 
unreliable  police  magistrate."  To  this  counsel 
for  the  state  objects,  saying:  "Object  to  that 
statement.  No  evidence  in  the  record  to  sub- 
stantiate any  such  statement."  Tlie  court 
thereupon  said:  "I  think  you  will  have  to 
be  a  little  careful,  Mr.  Hildreth,  in  the  use 
of  your  words.  You  have  a  certain  latitude, 
but  beyond  that,  please  don't  go."  Counsel 
for  defendant  then  responded:  "I  didn't 
think  I  was  going  beyond  the  line,"  and  the 
court  continued:  "Getting  so  close  to  it,  it 
was  dangerous."  We  really  do  not  see  what 
less  the  court  could  have  said  under  the  cir- 
cumstances. In  fact,  we  believe  that  he  would 
have  been  justified  in  saying  a  great  deal 
more.  The  remarks  of  counsel  for  the  defend- 
ant were,  indeed,  entirely  improper.  There 
was,  it  is  true,  some  question  as  to  whether 
the  witness  Miller's  version  of  what  took 
place  in  the  justice's  court  was  the  correct 
one,  but  there  was  absolutely  no  evidence  in 
the  record  at  all  that  he  was  "an  absolutely 
vnreliahle  many  and  an  absolutely  unreliable 
police  magistrate.**  Witnesses  have  at  least 
some  rights  which  counsel  are  bound  to  re- 
spect, and  our  legal  system  will  soon  break 
down  if  one  subpoenaed  in  a  lawsuit,  and  with 
no  opportunity  for  a  hearing  or  a  defense,  is 
subjected  to  the  danger  of  not  merely  having 
his  testimony  in  the  particular  lawsuit  criti- 
cized and  refuted,  but  of  having  Ills  personal 
integrity  and  professional  or  business  career 
assailed.  The  remarks  of  counsel,  indeed, 
were  not  even  "close  to  the  line."  They  went 
far  beyond  it,  and  if  the  really  restrained 
comment  of  the  presiding  judge  was  evidence 
of  prejudice  on  his  part,  we  might  just  as 
well  do  away  with  orderly  court  trials  alto- 


BRUNETTB.  345 

Dak,  5S9. 

gether,  and  return  once  more  to  the  primitive 
but  speedy  and  character-saving  procedure  of 
trial  by  battle.  It  is  time,  indeed,  for  all 
Of  us  to  cease  imputing  prejudice,  and  to  re- 
alize that  an  honest  difference  of  opinion  can 
exist  without  prejudice  and  without  ulterior 
motive. 

It  was  not  error  to  refuse  to  allow  the  com- 
plainant to  testify  on  cross-examination  as  to 
whether  she  had  asked  the  defendant  to  go 
over  to  Moorhead  with  her.  The  question 
in  the  first  place  was  not  proper  cross-exami- 
nation, as  it  did  not  touch  upon  any  subject 
which  was  treated  upon  in  the  direct  examina- 
tion; in  the  second  place,  the  time  alleged 
was  outside  of  the  period  of  gestation,  and 
the  evidence  could  only  have  been  asked  for 
the  purpose  of  injuring  the  plaintiff's  [553] 
general  reputation  for  chastity  by  proof  of  a 
specific  act  of  unchastity,  which  cannot  be 
done,  for  the  simple  reason  that  the  very 
nature  of  the  proceeding  is  at  least  to  some 
extent  an  admission  of  unchastity,  and  such 
evidence  would  be  merely  diverting  attention 
from  the  principal  question  to  be  tried. 
Jones,  £v.  §  153;  Rawles  v.  State,  66  Ind. 
433;  Davison  v.  Cnise,  47  Neb.  829,  6(5  N.  W.' 
823.  On  the  other  hand,  it  was  not  improper 
to  allow  the  witness  to  testify  as  to  the  giving 
of  a  ring  by  defendant  to  her,  and  the  con- 
versation relating  thereto.  Foundation  for 
this  evidence  was  not  only  laid  in  the  cross- 
examination  by  defendant's  counsel  himself, 
but  it  was  competent  to  show  the  general 
relationship  of  the  parties. 

We  do  not  agree  with  counsel  for  appellant 
that  the  evidence  is  not  sufiicient  to  sustain 
the  verdict.  The  plaintiff  positively  swore  to 
sexual  intercourse  with  the  defendant  on  No- 
vember 27th,  1911;  that  she  had  a  menstrual 
period  on  November  16th,  and  did  not  have  it 
on  December  16th,  nor  until  after  the  child 
was  bom,  on  August  10,  1912.  There,  too, 
is  corroborating  evidence  in  the  record,  which, 
though  not  very  strong  or  very  conclusive, 
has  yet  some  weight.  We  have  no  right  to 
interfere  with  the  verdict  of  the  jury.  State 
V.  Peoples,  9  N.  D.  146,  82  N.  W.  749.  It 
seems  generally  to  be  held,  indeed,  that  in 
the  absence  of  a  statute  it  is  not  necessary  to 
a  conviction  that  the  testimony  of  the  com- 
plainant should  be  corroborated  by  other  evi- 
dence.   2  Enc.  Ev.  355. 

Counsel  next  makes  a  general  statement 
to  the  effect  that  the  court's  charge  is  er- 
roneous. He,  however,  points  out  no  par- 
ticular portion  of  the  charge  which  is  subject 
to  criticism.  Nor  does  he  give  us  any  idea 
wherein  its  defects  consist.  This  is  nothing 
more  or  less  than  an  abandonment  of  the 
objection.  The  same  is  true  of  the  objection 
that  the  court  erred  in  refusing  to  give  the 
instructions  asked  for,  and  the  assignment 
of  error  that  "the  court  erred  in  denying  the 
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requests  marked  1,  2,  and  3"  of  the  defendant, 
in  the  instructions  to  the  jury.  All  that  coun- 
sel says  in  his  brief  upon  this  proposition  is 
that  "these  requests  and  instructions,  when 
taken  together,  clearly  indicate  that  the  rights 
of  the  defendant  were  not  safeguarded  by  in- 
structions which  the  court  should  have  given 
to  the  jury  in  a  case  of  this  character."  It 
would  certainly  seem  that  this  court  should 
have  something  more  [554]  definite  to  pass 
upon,  and  that  counsel  for  the  respondent 
should  have  some  specific  allegations  with 
which  he.  could  join  issue. 

Nor  is  there  any  merit  in  appellant's  con- 
tention that  no  evidence  was  taken  as  to  the 
earning  capacity  of  the  parties  to  the  suit, 
nor  of  the  "assistance"  that  the  mother  might 
be  able  to  furnish  in  the  maintenance  and 
education  of  the  child,  and  that  therefore  the 
judgment  is  invalid  which  orders  the  defend- 
ant to  pay  the  sum  of  $120  a  year  until  the 
10th  day  of  August,  1917,  and  $150  from  that 
date  to  the  10th  day  of  August,  1928.  The 
statute  (§  9655,  Rev.  Codes  1905)  expressly 
provides  that  the  court,  in  cases  of  a  verdict 
of  guilty,  "shall  render  such  judgment  as  may 
seem  necessary  to  secure,  with  the  assistance 
of  the  mother,  the  maintenance  and  education 
of  such  child,  until  such  time  as  the  child  is 
likely  to  be  able  to  support  itself.  .  .  . 
The  court  may  at  any  time,  upon  the  motion 
of  either  party,  upon  ten  days'  notice  to  the 
other  party,  vacate  or  modify  such  judgment, 
as  justice  may  require."  This  statute,  of 
course,  presupposes  that  the  court  shall  rea- 
-eonably  acquaint  himself  with  the  necessities 
of  the  case,  but  it  nowhere  provides  for  the 
method  nor  how  the  information  shall  be 
obtained.  Here  the  station  in  life,  age,  and 
occupations  of  all  of  the  parties  interested 
had  been  fully  exposed  upon  the  trial,  and 
there  was  clearly  no  necessity  for  taking  any 
further  testimony.  The  sums  ordered  to  be 
paid  were  certainly  not  excessive.  So,  too, 
not  only  did  defendant's  counsel,  who  appears 
to  have  been  present  at  the  time,  take  no 
-exception  to  the  methods  pursued  by  the  trial 
court,  or  make  or  ask  permission  to  make 
any  proof  upon  the  subject,  but  the  statute 
expressly  provides  "that  the  court  may  at 
any  time,  upon  the  motion  of  either  party, 
upon  ten  days'  notice  to  the  other,  vacate  or 
modify  such  judgment,  as  justice  may  re- 
quire." 

The  judgment  of  the  District  Court  is  af- 
firmed. 

On  Rehearing. 

(December  23,  1914.) 

Bruce,  J. — We  are  now  satisfied  that  our 
original  opinion  must  be  modified  and  the 
judgment  be  reversed,  and  that  the  learned 
trial  court  erred  in  its  rulings  as  to  the  cross- 


examination  of  Dr.  Chagnon,  and  failed  to 
distinguish  between  the  use  of  medical  books 
for  the  purpose  of  cross-examination  merely, 
and  to  test  the  knowledge  and  reading  and 
[555]  accuracy  of  the  witness  who  is  upon 
the  stand,  and  the  use  of  such  books  in  the 
examination  in  chief  or  in  rebuttal,  or  by 
reading  them,  directly  or  indirectly,  to  the 
jury  upon  cross-examination,  and  not  for  the 
purpose  of  testing  the  learning,  reading,  or 
accuracy  of  the  witness,  but  in  order  to  get 
their  contents  and  the  opinions  of  their  au- 
thors before  the  jury. 

Although  there  is  some  conflict  in  the  au- 
thorities and  much  obscurity  of  thought 
therein  to  be  found,  the  distinction  seems  to 
be  very  clear.  It  is  that,  where  the  expert 
has  testified  from  his  own  experience,  and 
from  his  personal  experience  alone,  and  has 
not  based  his  opinions  upon  any  specific  au- 
thorities or  upon  the  authorities  generally, 
the  scientific  treatise  may  not  be  read,  either 
directly  or  indirectly,  to  the  jury  or  to  the 
witness  in  the  presence  of  the  jury,  so  that 
in  any  way  their  authority  may  be  obtruded 
upon  them.  Hypothetical  questions  may,  of 
course,  in  all  instances,  be  framed  from  the 
books,  but  the  books  themselves  should  not 
be  paraded  before  the  jury.  Brown  v.  Spring- 
field Traction  Co.  141  Mo?  App.  382,  125  S.  W, 
236. 

Where,  however,  the  witness  has  not  testi- 
fied as  to  the  results  of  his  experience  alone, 
but  of  his  reading  also,  or  where  the  subject 
under  consideration  is  of  such  a  nature  that 
his  opinion  must  necessarily  be  based  upon 
his  readings  and  the  data  and  conclusions  of 
the  scientific  authorities,  rather  than  upon 
his  individual  experience,  the  witness  may 
be  cross-examined  as  to  the  authorities  gen- 
erally, and  may  be  asked  if  he  agrees  with 
extracts  which  are  read  to  him  therefrom. 
This  method  of  examination  is  allowed  in 
these  cases,  not  for  the  purpose  of  rebuttal, 
but  to  test  the  learning  of  the  witness  and 
the  reliability  and  the  nature  of  his  data,  and 
is  permissible,  even  though  no  specific  book 
has  been  referred  to  by  him.  It  is  allowed 
under  the  liberal  rule  which  governs  cross- 
examination,  and  not  for  the  purpose  of  re- 
futing the  testimony  of  the  witness  by  read- 
ing such  authors  into  the  evidence,  which  can 
only  be  done  where  the  witness  admits  either 
in  his  examination  in  chief  or  in  cross-ex- 
amination that  he  has  based  his  opinion  upon 
such  specific  authors.  See  Macdonald  v.  Met- 
ropolitan St.  R.  Co.  219  Mo.  468,  118  S.  W. 
.  78,  16  Ann.  Cas.  811.  Where  this  is  done, 
however,  the  proper  practice  is  for  the  court 
to  caution  the  jury  that  it  is  the  testimony 
of  the  witness,  and  not  what  is  read  from  the 
book,  that  constitutes  evidence  in  the  case. 
Ibid. 

[556]  A  distinction  must  be  made  between 
the  cross-examination   of  a  witness   for   the 
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purpose  of  showing  his  lack  of  reading  and 
training,  and  an  attempt  to  overcome  his 
evidence  by  reading  medical  works  to  the  jury. 
The  distinction  is  pointed  out  in  the  case  of 
State  V.  Moeller,  20  N.  D.  114,  126  N.  VV. 
568,  in  which  we  said:  ^'The  fifth  and  sixth 
assignments  of  error  relate  to  the  sustaining 
of  the  state's  objection  to  the  following  ques- 
tions, asked  one  of  the  experts:  'Q.  Don't 
you  know  that  the  text-books  dealing  with 
obstetrics  and  gynecology  lay  it  down  as  a 
fact  of  not  uncommon  occurrence  for  a  woman 
in  a  pregnant  condition  to  inflict  injuries  upon 
the  walls  of  the  uterus,  and  cause  similar 
conditions  to  those  which  were  presented  by 
the  uterus  described  in  this  case?'  and  'Q. 
Does  not  Hearst  say  in  his  text -book  that 
injuries  to  the  internal  walls  of  the  uterus 
resulting  in  septicaemia  may  be  inflicted,  and 
in  fact  not  uncommonly  are  inflicted,  by  the 
pregnant  woman  herself?'  These  questions 
were  propounded  to  Dr.  Larson,  who  con- 
ducted the  autopsy.  He  was  a  most  intelli- 
gent witness,  but  his  experience  was  limited, 
and  his  testimony  was  based  very  largely  up- 
on knowledge  gained  from  reading  rather 
than  from  experienoe.  Had  these  questions 
been  submitted  for  the  purpose  of  eliciting 
information  as  to  the  contents  of  text-books 
primarily,  the  ruling  of  the  court  might  be, 
and  doubtless  would  have  been,  correct;  but 
it  is  now  claimed  that  they  were  submitted 
solely  for  the  purpose  of  testing  the  accuracy 
of  the  witness's  knowledge  and  the  correct- 
ness of  his  conclusions  as  an  expert,  that 
necessarily  his  opinions  were  based  upon  read- 
ing medical  works,  and  that  their  bearing 
was  upon  the  weight  which  should  be  given 
his  testimony.  If  this  was  the  reason  as- 
signed in  the  trial  court,  the  ruling  was 
error." 

When  we  apply  these  principles  to  the  case 
at  bar  we  become  satisfied  that  the  learned 
trial  court  erred  in  regard  to  the  examination 
of  Dr.  Chagnon.  It  is  clear  from  the  record 
that  Dr.  Chagnon  based  his  opinion  largely 
upon  his  reading  and  upon  the  authorities, 
although  he  referred  to  no  specific  book. 
Counsel  for  defendant,  then,  should  have  been 
allowed  to  read  to  him  from  and  to  question 
him  upon  the  medical  authorities.  "We  can- 
not conceive," .  says  the  supreme  court  of 
Nebraska  in  the  case  of  Hutchinson  v.  State, 
10  Neb.  262,  27  N.  W.  113,  '*that  it  would  be 
possible,  by  any  rule  of  evidence,  to  base  the 
te>stimony  in  chief  of  the  witness  upon  his 
experience  in  obstetrics.  For  [557]  instance, 
the  normal  period  of  gestation,  the  probabili- 
ty of  conception  in  the  first  act  of  intercourse, 
the  length  of  the  period  of  gestation  iii^ase 
of  the  first  as  compared  with  subsequent  chil- 
dren, the  number  of  days  that  ill  health 
caused  by  uterine  disorders  would  shorten  the 
period  of  gestation,  if  at  all,  and  many  other 
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prominent  elements  in  the  case  presented  by 
the  defense,  would  naturally  and  inevitably 
require  the  witness  to  go  outside  of  the  do- 
main of  experience  as  an  obstetrician,  and  it 
seems  to  us  that  he  very  properly  and  truth- 
fully answered  that  his  testimony  was  based 
upon  medical  authorities.  For  the  purpose, 
therefore,  of  testing  his  recollection  as  well 
as  his  knowledge,  it  was  proper  to  interro- 
gate him  as  to  the  teachings  of  those  authori- 
ties, and,  in  case  his  testimony  was  incorrect, 
to  confront  him  with  them  in  order  that  he 
might  be  corrected,  and  the  jury  thus  be 
rendered  able  to  judge  of  the  weight  to  which 
his  testimony  was  entitled.  It  is  insisted 
that  the  testimony  was  inadmissible  because 
'the  testimony  of  the  witness  shows  that  his 
opinion  on  the  point  in  question  was  opposed 
to  these  same  medical  authorities.'  As  we 
have  shown,  the  testimony  entered  the  do- 
main of  science,  and  the  ground  upon  which 
the  objection  is  founded  appeals  most  strong- 
ly to  the  mind  of  the  writer  as  cogent  reasons 
why  the  cross-examination  was  proper.'* 

It  is,  indeed,  upon  this  fact,  or  absence  of 
fact,  of  the  witness  having  based  his  opinion 
in  chief  upon  what  he  had  learned  from  the 
books,  that  the  cases  may  be  distinguished. 
In  the  case  of  State  v.  Blackburn  the  court 
said:  ''He  (the  witness)  had  not  alluded  to 
any  authorities  on  his  direct  examination, 
as  the  witness  had  in  Oronk  v.  Wabash  R. 
Co.  123  la.  349,  98  N.  W.  885;  nor  had  he 
based  his  opinion  on  what  he  had  learned 
from  the  books,  as  in  State  v.  Donovan,  128 
la.  44,  102  N.  W.  791,  and  for  this  reason 
asked,  as  in  Hutchinson  v.  State,  19  Neb. 
262,  27  N.  W.  113,  what  the  several  authori- 
ties taught.  ...  In  Connecticut  Mut.  L. 
Ins.  Co.  V.  Ellis,  89  111.  616,  the  expert  had 
said  that  he  had  read  text-books  in  order  to 
be  able  to  state  why  he  had  diagnosed  the 
case  as  delirium  tremens,  and  paragraphs 
were  read  to  him,  and  inquiry  was  made 
as  to  whether  he  agreed  with  the  authors. 
This  wa^  approved  on  the  ground  that  he  had 
assumed  to  be  familiar  with  the  authors,  and 
in  no  better  way  could  his  knowledge  on  the 
subject  be  tested.  .  .  .  In  the  case  at  bar 
the  physician  had  based  his  opinion  solely 
on  his  own  experience  and  observation,  and 
therefore  it  [558]  was  error  to  cross-examine 
him  on  the  state  of  the  medical  authorities, 
in  order  thereby  to  get  their  supposed  teach- 
ings before  the  jury.  .  .  .  Moreover,  the 
inquiry  was  not  one  depending  so  much  on 
skill  in  the  profession  as  upon  observation  in 
its  practice." 

In  the  case  of  State  v.  Winter,  72  la.  627, 
34  N.  W.  475,  the  question  was  asked  upon 
the  examination  in  chief,  and  not  upon  cross- 
examination.  "He  [the  witness]"  the  court 
said,  "was  then  asked  the  following  question : 
*Have  you  read  the  article  by  Dr.  Casselman, 
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in  the  American  Journal  of  Insanity,  in  which 
the  author  eays,  Mania, — instantaneous,  tem- 
porary, fleeting, — a  disease  which  breaks  out 
suddenly  like  the  sudden  loss  of  sense  by 
some  physical  disease;  the  subject  is  urged 
in  a  moment  to  automatic  action,  which  would 
not  have  been  foreseen?  If  you  say  you  have 
read  the  above  quotation,  state  whether  the 
same  agrees  and  accords  with  your  knowledge 
and  experience  on  the  subject/  On  the  objec- 
tion of  the  district  attorney  the  court  ex- 
cluded the  question.  It  is  not  claimed  that 
the  question  was  asked  with  the  view  of  lay- 
ing the  foundation  for  the  introduction  in 
evidence  of  the  article  referred  to,  but  the 
object  was  to  elicit  the  opinion  of  the  wit- 
ness. It  will  be  observed,  however,  that  the 
answer  of  the  witness  (which  we  assume 
would  have  been  in  the  affirmative)  would 
have  been  but  a  reiteration,  in  another  form, 
of  the  opinion  he  had  already  expressed.  He 
had  already  testified  to  the  existence  of  the 
very  form  of  mania  referred  to  in  the  article. 
The  fact  or  theory  sought  to  be  established 
was  material  and  important,  but  as  the  wit- 
ness had  already  clearly  expressed  his  opin- 
ion as  to  its  truth,  the  court  did  not  abuse 
its  discretion  in  refusing  to  allow  the  ques- 
tion, which,  as  we  have  said,  sought  only 
to  elicit  a  reiteration  of  that  opinion.  Tlie 
same  witness  was  asked  the  following  ques^ 
tion,  which  the  district  court  ruled  was  in- 
competent: 'State  whether  delusion  or  tran- 
sitory mania  is  a  condition  recognized  by 
medical  authorities.'  It  would  he  admisaihle, 
perhapSf  on  the  cross-examination  of  a  medi- 
cal expert,  to  inquire  of  him  as  to  the  teach- 
ings of  the  authorities  in  his  profession.  The 
object  of  such  examination,  however,  would 
be  to  test  the  accuracy  of  the  expert's  knowl- 
edge. But  the  question  in  this  case  was  asked 
not  with  this  view,  but  for  the  purpose  of 
proving  that  the  theory  in  question  is  taught 
by  the  authorities.  But  the  works  themselves 
were  admissible  in  evidence,  and  they  are  the  ' 
only  competent  evidence  of  what  they  teach." 
[559]  In  the  case  of  Connecticut  Mut.  L. 
Ins.  Co.  V.  Ellis,  89  III.  516,  the  court  on 
page  519  said:  "On  the  other  point  made, 
no  medical  books  were  read  to  the  jury  as 
evidence  or  for  any  other  purpose,  and  it  will 
not  be  necessary  to  discuss  the  admissibility 
of  such  evidence.  But  on  cross-examination 
of  the  attending  physician,  who  made  a  diag- 
nosis of  the  disease  of  which  the  assured  died, 
and  pronounced  it  delirium  tremens,  para- 
graphs from  standard  authors  that  treat  of 
that  disease  were  read  to  the  witness,  and  he 
was  asked  whether  he  agreed  with  the  au- 
thors, and  that  is  complained  of  as  error 
hurtful  to  the  cause  of  defendant.  Tlie  testi- 
mony of  this  witness  was  of  the  utmost  im- 
portance, and  certainly  plaintiff  was  entitled 
to  reasonable  latitude  in  the  cross-examina- 


tion. The  witness  had  given  the  symptoms  of 
the  disease  with  which  the  assured  was  af- 
fected, and  pronounced  it  delirium  tremens^ 
and  as  a  matter  of  right,  plaintiff  might  test 
the  knowledge  possessed  by  the  witness,  of 
that  disease,  by  any  fair  means  that  promised 
to  elicit  the  truth.  It  will  be  conceded,  it 
might  be  done  by  asking  proper  and  perti- 
nent questions,  and  what  possible  difference 
could  make  whether  the  questions  were  read 
out  of  a  medical  hook  or  framed  hy  counsel 
for  that  purpose.  Ordinarily,  the  limits  of 
cross-examination  of  a  witness  are  within  the 
sound  discretion  of  the  court,  and  usually 
the  greatest  latitude  is  allowable  that  can  be 
consistently  given,  for  the  discovery  of  the 
truth.  The  ivitness  in  this  case  stated  that 
he  had  read  text-hooks  that  he  might  he  able 
to  state  why  he  ^diagnosed  the  case  as  deliri' 
um  tremens.*  Assuming  to  he  fiimiliar  with 
standard  works  that  treat  of  delirium  tre- 
mens, it  was  not  unfair  to  the  witness  to  call 
his  attention  to  the  definitions  given  in  the 
hooks,  of  that  particular  disease,  and  asking 
him  whether  he  concurred  in  the  definitions. 
How  could  the  knowledge  of  the  witness,  of 
such  subjects,  be  more  fully  tested?  That  is, 
in  no  just  sense,  reading  books  to  the  jury 
as  evidence,  or  for  the  purpose  of  contradict- 
ing the  witness.  The  rule  announced  may  be 
liable  to  abuse.  Great  care  should  always  be 
taken  by  the  court  to  confine  such  cross- 
examination  within  reasonable  limits,  and  to 
see  that  the  quotations  read  to  the  witness 
are  so  fairly  selected  as  to  present  the  au- 
thor's views  on  the  subject  of  the  examina- 
tion. Tliat  the  cross-examination  was  in  the 
presence  and  hearing  of  the  jury  could  not, 
of  course,  be  avoided,  as  the  witness  was  ex- 
amined in  [560]  open  court.  No  material 
error  appearing  in  the  record,  the  judgment 
must  be  affirmed." 

In  the  case  of  Macdonald  v.  Metropolitan 
St.  R.  Co.  219  Mo.  468,  118  S.  W.  78,  16 
Ann.  Cas.  811,  the  court  said:  '^In  framing 
questions  on  the  cross-examination  of  experts, 
counsel  held  in  hand  medical  books,  and  for* 
mulated  questions  from  their  language.  The 
books  were  not  read  to  the  jury,  but  the  jury 
could  see  that  the  examiner  read  from  them. 
This  method  of  cross-examination  was  object* 
ed  to.  The  court,  over  objections,  permitted 
plaintiff's  counsel  to  adopt  the  scientific  ter- 
minology of  the  author,  and  put  the  proposi- 
tions to  witnesses  obviously  asserted  by  him, 
but  repeatedly  cautioned  the  jury  that  what 
was  read  from  the  book  was  not  evidence,  and 
the  jury  should  pay  no  attention  to  it;  that 
the  only  thing  they  could  consider  was  the 
evidence  that  fell  from  the  lips  of  the  wit- 
ness along  the  line  of  verifying  the  proposi- 
tions put  by  the  examiner.  Samples  of  these 
cautionary  instructions  are  as  follows  (The 
court) :     'The  jury  will  not  give  any  more 
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weight  to  anything  Mr.  Karnes  reads  from  the 
books  than  they  would  to  any  other  questions 
Mr.  Karnes  asks,  unless  the  witness  answers 
questions  in  the  affirmative,  thereby  making 
it  evidence  in  the  case.  .  .  .  It  is  the 
answers  of  this  witness,  gentlemen  of  the 
jury,  that  is  evidence  in  this  case,  and  not 
the  questions.'  Error  is  assigned  on  this 
phase  of  the  trial,  but  the  point  is  without 
soundness.  It  has  been  said  that  it  is  within 
the  discretion  of  the  court  to  permit  medical 
books  to  be  read  to  the  jury  (State  v.  Soper, 
148  Mo.  1,  c.  235,  236,  49  S.  W.  1007),  but 
undoubtedly  the  better  and  generally  accept- 
ed doctrine  is  that  the  contents  of  such  books 
are  not  admissible  as  independent  evidence. 
[17  Cyc.  421;  Union  Pac.  K.  Co.  v.  Yates, 
40  L.K.A.  663,  25  C.  C.  A.  103,  49  U.  S.  App. 
241,  79  Fed.  1,  c.  687  et  seq.]  Judge  Thayer 
in  the  last  case  puts  the  grounds  of  exclusion 
on,  first,  such  evidence  is  not  delivered  under 
oath;  second,  there  is  no  chance  of  cross- 
examining  the  author;  third,  medicine  is  not 
an  exact  science,  doctors  disagree,  medical 
theories  are  subject  to  frequent  modification 
and  change.  But  while  not  independent  evi- 
dence, and  the  question  is  a  vexed  one,  yet 
there  is  a  legitimate  use  of  such  books,  at 
least  on  cross-examination,  where  the  testi- 
mony has  taken  wide  range  and  where  skilled 
witnesses  testifying  as  experts  base  their 
testimony  on  their  knowledge  derived  from 
books  as  well  as  experience,  as  in  this  [561] 
case.  Here,  defendant's  counsel  had  notified 
some  of  his  witnesses  that  he  was  appealing 
to,  and  asking  his  doctors  to  draw  from,  their 
medical  knowledge  running  back,  say,  two 
thousand  years,  and  which  could  only  be  pre- 
served, if  at  all,  in  book  form,  from  the  days 
when  Socrates  ordered  a  cock  sacrificed  to 
K-sculapius,  the  god  of  medicine,  and  Hippo- 
crates and  Galen  practised  physic  in  Greece 
and  Italy.  Under  such  circumstances,  we  see 
no  reason  why  counsel  could  not  frame  a 
proposition  in  medical  science  in  the  exact 
language  of  the  author,  and  ask  the  witness 
whether  he  agreed  to  it,  so  long  as  this  was 
done  under  the  due  guard  of  the  cautionary 
instructions  given  by  the  court.  Such  is  the 
doctrine  of  a  learned  and  exhaustive  note  on 
§  440,  Greenleaf  on  Evidence,  15th  ed.  p.  679, 
where  it  is  said:  'Moreover,  it  is  a  proper 
method  of  cross-examination,  in  order  to  test 
the  learning  of  a  witness  who  testifies  as  an 
-expert,  to  refer  to  books  of  approved  author- 
ity upon  the  subjects  under  investigation,  and 
question  him  in  regard  to  them.'  Mr.  Justice 
Scott,  in  Connecticut  Mut.  L.  Ins.  Co.  v. 
Ellis,  89  111.  1,  c.  519,  gives  that  proposition 
the  indorsement  of  his  strong  pen,  though 
stating  that  the  rule  is  liable  to  abuse,  and 
great  care  should  be  taken  to  prevent  such 
abuse.  He  there  says:  'Assuming  to  be 
familiar  with  standard  works  that  treat  of 


delirium  tremens,  it  was  not  unfair  to  the 
witness  to  call  his  attention  to  the  definitions 
given  in  the  books,  of  that  particular  disease, 
and  asking  him  whether  he  concurred  in  the 
definitions.  How  could  the  knowledge  of  the 
witnesses  of  such  subjects  be  more  fnlly  test- 
ed? That  is,  in  no  just  sense,  reading  books 
to  the  jury  as  evidence,  or  for  the  purpose 
of  contradicting  the  witness.'  To  the  same 
eifect  is  Hess  v.  Lowrey,  122  Ind.  1.  c.  233 
et  seq.  7  L.K.A.  92,  17  Am.  St.  Rep.  355, 
23  N.  E.  156.  In  SUte  v.  Wood,  53  N.  H.  1. 
c.  494,  495,  Sargent,  Ch.  J.,  speaking  to  the 
point,  said:  'As  to  Dr.  Ferguson's  cross- 
examination,  we  see  no  reason  for  any  ob- 
jection to  it.  He  had  stated,  as  well  he  might, 
on  direct  examination,  his  knowledge  of  a  par- 
ticular subject,  not  from  any  experience  or 
actual  observation,  but  from  what  he  had 
derived  merely  from  reading  and  studying 
medical  authorities.  Then  he  was  cross-ex- 
amined as  to  that  general  reading,  not  by 
putting  in  the  books,  but  by  inquiries  >\iiether, 
in  his  general  reading,  he  had  not  found 
particular  theories  laid  down  conflicting  with 
the  theory  he  had  advanced  as  the  result  of 
his  reading.'  Collier  v.  Simpson,  6  C.  &  P. 
73,  24  E.  C.  L.  219,  goes  further  than  the 
present  case.  [562]  There  Tindal,  Ch.  J., 
in  speaking  of  a  medical  expert,  says:  'I 
think  you  may  ask  the  witness  whether  in 
the  course  of  his  reading  he  has  found  this 
laid  down.'  And  that  was  upon  direct  ex- 
amination. The  Chief  Justice  further  says, 
'I  do  not  think  that  the  books  themselves 
can  be  read,  but  I  do  not  see  any  objection  to 
your  asking  Sir  Henry  Halford  (the  witness 
who  was  the  president  of  the  College  of  Phy- 
sicians) his  judgment  and  the  grounds  of  it, 
which  may  be  in  some  degree  founded  on 
books,  as  a  part  of  his  general  knowledge.' 
We  rule  the  point  against  defendant." 

In  the  North  Dakota  case  of  Kersten  v. 
Great  Northern  R.  Co.  28  N.  D.  3,  147  N. 
W.  787,  and  where  an  examination  of  the 
record  discloses  the  fact  that  the  doctor  had 
expressly  stated  that  he  had  based  his  opin- 
ion upon  the  medical  writers,  the  court  said: 
"The  fourth  complaint  of  appellant  relates 
to  the  cross-examination  of  defendant's  wit- 
ness. Dr.  Sillier.  The  doctor  had  given  his 
opinion  as  to  the  effect  upon  the  brain  of  a 
blow  delivered  directly  above  the  injury.  Up- 
on cross-examination  he  was  asked  whether 
or  not  certain  medical  text-books  and  authori- 
ties sustained  a  doctrine  contrary  to  that 
held  by  the  witness.  It  appears  that  the 
text-book  to  which  reference  was  made  was 
offered  to  the  witness,  and  that  the  author 
at  that  time  was  a  teacher  of  surgery  in 
Johns  Hopkins  University.  Thus  the  cross- 
examination  was  evidently  in  good  faith  to 
test  the  accuracy  of  the  conclusion  given  by 
the  expert  who  was  upon  the  stand.     Great 
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latitude  should  foe  allowed  in  the  cross-ex- 
amination of  experts  to  test  their  credibility 
and  knowledge.  Dilleber  v.  Home  L.  Ins.  Co. 
87  N.  Y.  79;  McFadden  v.  Santa  Ana,  etc. 
St.  R.  Co.  87  Cal.  464,  11  L.R.A.  252,  25 
Pac.  681;  Jones,  Ev.  2d  ed.  §  389;  Davis  v. 
State,  35  Ind.  496,  9  Am.  Rep.  760.  We 
think  the  cross-examination  proper.'*  See 
also  State  v.  Moeller,  20  N.  D.  114,  126  N.  W. 
568;  Macdonald  v.  Metropolitan  St.  R.  Co. 
219  Mo.  468,  118  S.  W.  78,  and  note  thereto 
in  16  Ann.  Cas.  810,  818. 

In  the  case  of  Hess  v.  Lowrey,  122  Ind. 
225,  7  L.R.A.  90,  17  Am.  St.  Rep.  355,  23 
N.  E.  156,  we  find  the  following:  "Com- 
plaint is  also  made  that  the  court  erred  in  ad- 
mitting in  evidence  extracts  from  certain 
books  or  treatises  on  surgery.  It  does  not 
appear  that  extracts  from  the  books  were 
read  in  evidence,  or  admitted  in  evidence  as 
such.  In  the  cross-examination  of  a  medical 
expert,  the  witness  was  asked  [563]  whether 
certain  statements  were  not  made  by  certain 
writers  on  surgery,  the  statement  referred  to 
being  read  from  a  hook  held  by  counsel .  as 
part  of  the  question.  It  is  recognized  as  a 
proper  method  of  cross-examination,  in  order 
to  test  the  learning  of  a  w^itncss  who  testifies 
as  an  expert,  to  refer  to  books  of  approved 
authority  upon  the  subjects  under  investiga- 
tion. Ripon  V.  Bittel,  30  Wis.  614;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Ellis,  89  111.  516; 
Pinney  v.  Cahill,  48  Mich.  584,  12  N.  W.  862; 
State  V.  Wood,  63  N.  H.  484;  Rogers,  Expert 
Testimony,  §§  181,  182.  The  opinion  of  a 
witness  may  be  tested  by  a  cross-examining 
counsel  by  reading  from  medical  books.  2 
Best,  Ev.  pp.  882-884.  Medical  books  may 
be  read  to  the  jury,  not  for  the  purpose  of 
proving  the  substantial  facts  therein  stated, 
but  to  discredit  the  testimony  of  experts  who 
refer  to  books  as  authority  for  or  in  support 
of  their  opinions.  Pinney  v.  Cahill,  48  Mich. 
684,  12  N.  W.  862." 

In  Fisher  v.  Southern  Pac.  R.  Co.  89  Cal. 
399,  26  Pac.  894,  9  Am.  Neg.  Cas.  104,  we 
find  the  following:  "On  cross-examination  of 
Woolsey,  a  witness  called  as  an  expert  by 
defendant,  plaintiff's  counsel  was  allowed, 
against  the  objection  of  defendant,  to  read 
statements  from  medical  works,  and  to  ask 
the  witness  if  he  agreed  with  the  authors. 
This  is  assigned  as  error.  Plaintiff's  counsel 
defends  the  ruling  here,  on  two  grounds: 
(1)  That  the  witness,  on  his  direct  examina- 
tion, testified  to  certain  medical  opinions  and 
supported  his  statements  by  the  assertion 
that  they  conformed  to  the  authority  of  medi- 
cal works;  and  he  claims  that  the  rule  is 
that  if  the  witness,  either  in  direct  or  cross- 
examination,  relies  in  any  manner  upon  the 
authority  of  medical  works,  generally  or  spe- 
cifically, it  is  proper  cross-examination  to 
confront  him  with  the  works  upon  which  he 


relies,  to  show  that  his  understanding  of 
them  is  incorrect,  or  to  contradict  him;  and 
(2)  that  it  is  proper  cross-examination  to 
test  the  competency  of  the  witness  as  an  ex- 
pert, or  the  value  of  his  opinions.  A  careful 
examination  of  the  evidence  has  convinced  me 
that  the  rulings  complained  of  cannot  be  de- 
fended upon  either  of  these  grounds,  though 
the  legal  proposition  be  admitted.  As  to  the 
first,  it  is  plain  that  some  of  the  extracts 
read  have  no  reference  to  any  opinions  of  the 
witness  which  he  sought  to  sustain  by  a  ref- 
erence to  medical  writers,  either  generally 
or  specifically,  except  in  response  to  a  direct 
question  by  plaintiff  referring  to  such  writ- 
ers. As  to  the  second  ground,  it  is  not  so 
plain.  The  value  of  an  effective  [564]  cross- 
examination  as  a  means  of  showing  the  in- 
competency of  a  witness  or  his  lack  of  integri- 
ty and  the  true  value  of  his  testimony  can 
hardly  be  overrated;  and  this  is  true  in  a 
special  sense  as  to  expert  testimony,  where 
the  party  may  choose  from  the  body  of  a 
profession  those  whose  opinions  are  most 
favorable.  It  is  quite  natural,  and  certainly 
common,  for  one  called  as  an  expert  to  en- 
hance his  authority  by  his  power  of  self-as- 
sertion, and  there  is  reason  to  fear  that  these 
opinions  are  not  always  as  impartial  and  in- 
different as  a  judicial  utterance  should  be. 
While  it  is  to  be  regretted  if  in  the  proper 
exercise  of  the  right  of  cross-examination  it 
shall  appear  that  certain  medical  writers  of 
repute  differ  from  the  witness,  and  so  a  party 
will  get  the  benefit  of  unsworn  testimony, 
still  this  evil,  unavoidable  in  the  nature  of 
things,  is,  in  my  opinion,  not  at  all  commen- 
surate tcith  that  which  xcould  deprive  a  party 
in  such  a  case  of  the  best  touchstone  known 
to  legal  science,  by  which  to  estimate  the  value 
of  testimony.  And  if,  on  general  principles, 
such  questions  are  legitimate  on  cross-ex- 
amination, I  do  not  see  how  a  party  can 
be  deprived  of  his  right  because  such  evil 
consequences  may  follow.  All  the  works  on 
medical  jurisprudence  which  I  have  exam- 
ined seem  to  sustain  this  position,  and  some 
cases,  although  they  are  not  uniform.  Brod- 
head  v.  Wiltse,  35  la.  429 ;  Connecticut  Mut. 
L.  Ins.  Co.  V.  Ellis,  89  111.  516;  Ripon  v.  Bit- 
tel, 30  Wis.  614;  Pinney  v.  Cahill,  48  Mich. 
584,  12  N.  W.  862 ;  State  v.  Wood,  53  N.  H. 
484.  But  since  consequences  are  likely  to 
follow  which  admittedly  should  be  avoided  if 
possible,  such  examination  should  be  strictly 
limited  to  this  one  purpose,  for  which  only 
it  can  be  permitted.  /  think  no  fair-minded 
person  can  closely  study  this  record  irithout 
being  convinced  that  the  evidence  iron  not  put 
in  with  any  such  purpose.  Xo  doubt  counsel 
offered  it  under  the  impression  that  it  was 
justified  as  inconsistent  with  opinions  which 
the  witness  had  claimed  were  sustained  by 
medical  authorities.     I  have  shown  that  the 
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claim  cannot  be  sustained  on  that  ground. 
In  facti  although  the  witness  took  issue  with 
Bome  statements  read,  they  cannot  fairly  be 
fcaid  to  contradict  his  evidence  in  any  respect. 
They  were  evidently  intended  as  evidence  for 
the  plaintiff,  to  sttstain  his  theory  of  the  case, 
and  not  to  affect  the  competency  of  the  wit- 
ness or  the  value  of  his  testimony.  As  it 
seems  to  me  a  new  trial  must  be  granted  for 
this  error,  it  becomes  unnecessary  to  review 
the  other  assignments." 

[565]  In  Greenleaf  on  Evidence,  16th  ed. 
vol.  1,  p.  269,  §  162K,  we  find  the  following: 
"It  has  been  thought  by  some  courts  that  an 
expert  witness  may  be  discredited  by  reading 
an  opposite  opinion  from  a  professional  trea- 
tise, or  by  being  asked  whether  opposing  views 
have  not  been  laid  down  by  writers,  or  wheth- 
er he  agrees  with  certain  opposing  opinions 
then  read;  .  .  .  and  it  is  generally  held 
that  it  cannot  be  done,  except  that  where  a 
witness  has  referred  to  a  treatise,  or  to  writ- 
ers generally,  as  agreeing  with  him,  the 
treatise  may  be  shown  not  to  agree  with  him, 
just  as  any  other  assertion  of  a  witness  may 
be  disproved." 

In  the  case  of  State  v.  Wood,  53  N.  H.  484, 
the  witness  ( Dr.  Ferguson )  had  several  books 
upon  the  table  during  his  direct  examination, 
and  was  apparently  about  to  read  from  them 
when  he  was  prevented  by  the  objection  of  the 
state.  ''Upon  cross-examination,  counsel  for 
the  state  proposed  several  questions  similar 
in  form  to  the  following:  Have  you  found, 
in  the  course  of  your  reading  or  study,  this 
sentiment  in  regard  to  oil  of  savin  (then 
reading  from  a  sheet  of  writing  paper  in  his 
hand) :  'Death  in  an  hour  after  taking  it?' 
Have  you  also  found  this:  'A  woman  took 
one  hundred  drops  of  oil  of  savin  every  morn- 
ing for  twenty  days  and  went  full  time?'  or 
this:  .  .  .  'Almost  fatal  consequences  in 
producing  abortion?'  or  this:  'Its  properties 
to  produce  abortion  have  been  denied  by  late 
authors,  of  weight  and  reputation?'  or  this: 
'Has  no  action  as  an  abortive  except  like 
other  irritants?'  The  respondent  objected 
that,  if  he  could  not  be  permitted  to  put  in 
the  books  themselves,  such  questions  were 
inadmissible;  but  the  state  were  allowed  to 
put  the  questions,  subject  to  exception,  and 
the  witness  answered  several  of  them  in  the 
affirmative.  Subsequently,  upon  redirect  ex- 
amination, the  respondent  asked  several  ques- 
tions similar  in  form  to  the  above,  as  to  the 
existence  in  the  books  of  statements  tending 
to  confirm  the  testimony  of  the  witness  on 
his  direct  examination." 

The  court  on  page  494  of  its  opinion  said: 
"As  to  Dr.  Ferguson's  cross-examination,  we 
see  no  reason  for  any  objection  to  it.  He  had 
stated,  as  well  he  might,  on  direct  examina- 
tion, his  knowledge  of  a  particular  subject, 
not  from  any   experience  or  actual  observa- 
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tion,  hut  from  what  he  had  derived  merely 
from  reading  and  studying  medical  authori- 
ties. Then  he  was  cross-examined  as  to  that 
general  reading,  [566]  not  by  putting  in  the 
books,  but  by  inquiries  whether,  in  his  gen- 
eral reading,  he  had  not  found  particular 
theories  laid  down  conflicting  with  the  theory 
he  had  advanced  as  the  result  of  his  reading. 
Collier  v.  Simpson,  6  C.  &  P.  73,  24  E.  C.  L. 
219,  goes  further  than  the  present  case.  There 
Tindal,  Ch.  J.,  in  speaking  of  a  medical  ex- 
pert, says:  'I  think  you  may  ask  the  wit- 
ness whether  in  the  course  of  his  reading  he 
has  found  this  laid  down.'  And  that  was 
upon  direct  examination.  The  chief  justice 
further  says:  'I  do  not  think  that  the  books 
themselves  can  be  read,  but  I  do  not  see  any 
objection  to  your  asking  Sir  Henry  Halford 
[the  witness  who  was  the  president  of  the 
College  of  Physicians]  his  judgment  and  the 
grounds  of  it,  which  may  be  in  some  degree 
founded  on  books,  as  a  part  of  his  general 
knowledge;'  and  see  1  Wharton  Crim.  Law, 
6th  ed.  §  50.  It  is  settled,  in  Taylor  v.  Grand 
Trunk  R.  Co.  48  N.  H.  304,  2  Am.  Rep.  229, 
that  a  physician  may  give  his  opinion  ti»  an 
expert  upon  a  subject  concerning  which  he 
has  had  no  practical  experience,  and  where 
his  knowledge  is  derived  from  study  alone. 
This  case,  we  think,  fully  sanctions  the  direct 
examination  of  this  witness  upon  a  subject 
where  his  knowledge  was  derived  from  hooks 
alone;  and  the  cross-examination  was  simply 
the  testing  of  the  correctness  of  his  opinion 
by  the  same  standard  upon  which  the  opinion 
was  founded, — the  odithority  of  the  medical 
hooks  which  he  had  read.  We  think  this  rul- 
ing was  right." 

In  speaking  of  this  opinion,  and  in  a  case 
in  which  the  general  rule  was  announced  that 
"an  expert  medical  witness  cannot  be  discred- 
ited by  reading  an  opposite  opinion  from  a 
text-book  in  the  presence  of  the  jury,  and 
asking  him  whether  it  is  correct,  where  he 
has  in  no  way  referred  to  the  book  to  sustain 
his  opinion  or  otherwise  relied  on  it,"  the 
supreme  court  of  North  Carolina,  in  the  case 
of  Butler  v.  South  Carolina,  etc.  R.  Co.  130 
N.  C.  15,  40  S.  E.  770,  said :  "The  last  one 
[the  opinion  in  question]  relates  to  a  cross- 
examination  upon  matters  which  the  witness 
testified  he  had  learned  from  certain  medical 
authorities,  not  from  experience  or  actual  oh- 
servation.  The  books  were  put  in  evidence, 
— were  excluded — and  the  court  held  that  up- 
on the  cross-examination  counsel  could  be 
allowed  to  ask  if  the  witness  had  not  found 
particular  theories  laid  down  conflicting  with 
the  theory  he  had  advanced  as  the  result  of 
his  reading." 

In  the  case  of  Pinney  v.  Cahill,  48  Mich. 
684,  12  N.  W.  862,  the  [567]  court  said: 
'*The  rule  is  acknowledged  in  this  state  that 
medical  books  are  not  admissible  as  a  sub< 


362 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


stantive  medium  of  proof  of  the  facts  they 
set  forth.  But  the  matter  in  question  was 
not  adduced  with  any  such  view.  The  witness 
assumed  to  be  a  person  versed  in  veterinary 
science;  to  be  familiar  with  the  best  books 
which  treat  of  it,  and  among  others  the  work 
of  Dodd.  He  professed  himself  qualified  to 
give  an  opinion  to  the  jury  from  the  witness 
stand  on  the  ailment  of  the  plainti^s  horse 
and  its  cause,  and  the  drift  of  his  opinion 
was  to  connect  the  defenedant  with  that  ail- 
ment. He  borrowed  credit  for  the  accuracy 
of  his  statement  by  referring  his  learning  to 
the  books  before  mentioned,  and  by  implying 
that  he  echoed  the  standard  authorities  like 
Dodd.  Under  the  circumstances  it  was  not 
improper  to  resort  to  the  book,  not  to  prove 
the  facts  it  contained,  but  to  disprove  the 
statement  of  the  witness,  and  enable  the  jury 
to  see  that  the  book  did  not  contain  what  he 
had  ascribed  to  it.  The  final  purpose  was  to 
disparage  the  opinion  of  the  witness,  and 
hinder  the  jury  from  being  imposed  upon  by 
a  false  light.  The  case  is  a  clear  exception 
to  the  rule  which  forbids  the  reading  of  books 
of  inductive  science  as  affirmative  evidence 
of  the  facts  treated  of.  Ripon  v.  Bittel,  30 
Wis.  614;   2  Whart.  Ev.  §   666." 

In  the  case  of  Byers  v.  Nashville,  etc.  R. 
Co.  94  Tenn.  345,  29  S.  W.  129,  the  court 
said:  ''But  we  are  of  opinion  that  the  ob- 
jections to  the  use  of  the  book  as  first  made 
were  not  well  taken.  The  admission  of  such 
evidence  is  a  matter  largely  in  the  discretion 
of  the  court,  as  well  as  the  mode  of  conduct- 
ing the  examination.  The  witness  Fravel 
was  testifying  not  only  as  to  the  facts  con- 
nected with  the  running  of  his  train  when  the 
killing  occurred,  but  also  as  an  expert  en- 
gineer, acquainted  with  and  competent  to  tes- 
tify as  to  the  running  of  trains  generally. 
When  a  witness  is  testifying  ds  an  expert,  it 
is  competent  to  test  his  knowledge  and  ac- 
curacy upon  cross-examination  hy  reading  to 
him,  or  having  him  read,  extracts  from  stand- 
ard autfiorities  upon  the  subject-matter  in- 
rolvedj  and  then  asking  him  whether  he 
agreed  or  disagreed  toith  the  authorities,  and 
comparing  his  opinion  with  those  of  the  writ- 
er. Hess  V.  Lowrey,  122  Ind.  225,  7  L.R.A. 
90,  17  Am.  St.  Rep.  356,  23  N.  E.  156;  Fisher 
V.  Southern  Pac.  R.  Co.  89  CaL  399,  26  Pac. 
894,  9  Am.  Neg.  Cas.  104;  Richmond,  etc. 
R.  Co.  V.  Allison,  86  Ga.  145,  11  L.R.A.  43, 
12  S.  E.  [568]  352;  1  Greenl.  Ev.  15th  ed. 
§  440,  note.  We  think  it  therefore  admis- 
sible for  the  attorney  to  use  the  book  in  shap- 
ing his  questions,  and  it  was  not  error  for 
him  to  require  the  witness  to  examine  and 
read  portions  of  the  book  with  a  view  of 
testing  his  knowledge  by  proper  questions; 
and  this,  so  far  as  the  record  shows,  is  all 
that  was  attempted  to  be  done  in  the  first 
examination  when  the  objection  was  made. 
But  reading  the  book  to  the  jury  as  evidence 


of  the  facts  therein  stated,  and  as  a  general 
rebuttal  of  the  testimony  of  the  expert,  stands 
on  a  different  ba^is.  It  does  not  appear  that 
this  was  done  during  the  examination  and 
cross-examination  of  the  defendant's  wit- 
nesses, but  after  they  were  through.  Then  the 
book  was  introduced  again  by  the  plaintififs' 
counsel,  and  several  pages  read  to  the  jury, 
and  no  objection  was  at  this  time  made.  In 
the  absence  of  such  objection  made  when  the 
book  was  thus  offered  and  read  for  this  pur- 
pose and  in  this  way,  there  is  no  reversible 
error.  See  1  Greenl.  Ev.  15th  ed.  §  440, 
note  e,  in  which  the  following  propositions 
are  laid  down,  and  cases  cited  in  support: 
*The  weight  of  current  authority  is  decidedly 
against  the  admission  of  scientific  books  in 
evidence  before  a  jury,  and  allowing  such 
books  to  be  read  from  to  contradict  an  ex- 
pert generally.  However,  it  is  a  proper 
method  of  cross-examination,  in  order  to  test 
the  learning  of  a  witness  who  testifies  as  an 
expert,  to  refer  to  books  of  approved  author- 
ity upon  the  subject  under  investigation,  and 
question  him  in  regard  thereto.  Scientific 
books  may  be  used  by  the  attorney  in  fram- 
ing his  questions  for  the  witness.  He  may 
read  the  question  from  such  a  book  to  the 
witness,  either  on  direct  or  cross-examination. 
Tompkins  v.  West,  56  Conn.  485,  16  Atl.  237. 
And  if  an  expert  has  quoted  a  book,  it  may 
be  read  to  him  to  show  that  he  has  misquoted 
it.  Underbill,  Ev.  §  189;  Ripon  v.  Bittel, 
30  Wis.  614." 

In  the  case  of  Clukey  v.  Seattle  Electric 
Co.  27  Wash.  70,  67  Pac.  379,  the  court 
said:  ''The  sixth  assignment  embraced  an 
objection  to  the  manner  in  which  the  attor- 
ney for  respondent  conducted  the  cross-ex- 
amination of  the  medical  experts  appointed 
by  the  court.  The  counsel  asked  the  expert 
if  such  authorities  did  not  lay  down  certain 
rules, — reading  the  language  of  the  rule  from 
the  author's  work, — and  it  is  contended  that 
it  is  an  infraction  of  the  rule  of  evidence 
against  the  admission  of  medical  authorities. 
But  we  do  not  think  the  rule  of  law  was  an- 
nounced to  meet  the  practice  of  the  kind 
complained  of.  [669]  These  questions  were 
propounded  upon  cross-examination  for  the 
purpose  of  testing  the  knowledge  of  the  ex- 
pert. It  would  have  been  competent  for  the 
attorney  to  have  stated  supposititious  cases  to 
the  experts.  He  could  properly  have  stated 
the  rule  from  memory,  asking  the  expert  if 
such  an  author  did  not  lay  down  such  a  rule. 
It  seems  there  could  be  no  tenable  objection 
to  his  reading  the  rule  to  the  expert.  In 
fact,  it  is  a  more  exact  method,  and  less  liable 
to  make  a  wrong  impression  on  the  mind  of 
the  juror,  than  to  cross-examine  from  ment^ 
ory." 

In  the  case  of  Brown  v.  Springfield  Trac- 
tion Co.  141  Mo.  App.  382,  125  S.  W.  236, 
the  court  said:     "From  the  MacDonald  case. 
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u  well  as  from  authorities  of  other  states, 
we  glean  the  correct  rule  to  be  that  an  attor- 
ney may  use  a  medical  book  to  aid  him  in 
framing  questions  to  be  asked  of  a  pliysieian 
te.«tifying  as  an  expert,  but  it  is  not  per- 
missible to  read  from  such  books  to  the  jury, 
and  the  court  did  not  err  in  refusing  permis- 
sion to  defendant's  counsel  to  read  from  such 
books  to  the  jury  in  this  case." 

Again  in  the  case  of  Louisville,  etc.  R.  Co. 
V.  Howell,  147  Ind.  266,  45  N.  R.  584,  we  find 
the  following:  "Some  contentions  made  by 
appellant  seem  to  be  based  upon  a  misappre- 
hension of  the  facts  disclosed  in  the  record. 
Objection,  for  example,  is  made  to  the  exclu- 
sion of  certain  evidence  sought  to  be  elicited 
from  Dr.  Murphy,  one  of  appellant's  witnenses. 
In  the  course  of  his  re-examination  this  wit- 
ness was  asked  by  appellant*s  counsel  what 
was  said  in  a  certain  named  medical  authority 
as  to  the  difference  between  necrosis  and  caries 
of  the  bone,  with  a  view  to  determine  which 
of  these  diseases  was  indicated  by  the  dis- 
charges from  appellee's  wound;  and  counsel 
cited  authority  to  show  that  on  cross-examina- 
tion, such  questions  are  proper.  There  is  no 
doubt  that,  in  order  to  test  an  expert's  knowl- 
edge, it  is  proper,  on  cross-examination,  to 
read  staienn'nts  from  irritera  of  repute,  who 
have  treated  of  the  subject  concerning  which 
the  expert  has  testified,  and  ank  him  questions 
touching  the  views  advanced  by  such  text- 
writers.  Hess  V.  Lowrey,  122  Tnd.  225,  7 
LJ(.A.  92,  17  Am.  St.  Rep.  355,  23  N.  E. 
156.  The  trouble  with  appellant's  contention 
is  that  the  question  here  asked  was  not  on 
cross-examination,  and  the  evidence  thus 
sought  was  but  of  a  self -serving  character." 

Again,  in  the  case  of  Sale  v.  Eichberg,  105 
Tenn.  333,  52  L.R.A.  [570]  894,  898,  59  S. 
W.  1(^20,  we  find:  **The  third  assignment  is 
that  the  court  ernnl  in  €»xeluding,  on  cross- 
examination  of  Dr.  Raymond,  one  of  plain- 
tiif'a  witnesses,  the  reading  of  extracts  from 
tkr  Rtaiidard  tcork  of  Dr.  Hamilton  as  to  diag- 
noKis  and  treatment  of  fractures  like  that  of 
Eichberg.  .  .  .  Counsel  stated  he  did  not 
propose  to  introduce  the  book  itself  as  evi- 
dence, but  simply  wished  to  test  the  witness 
as  an  expert,  and  the  accuracy  of  his  opinion 
and  statements.  It  was  held  by  this  court  in 
Byers  v.  Nashville,  etc.  R.  Co.  94  Tenn.  350, 
29  S.  VV.  128,  viz.,  *when  a  witness  is  testify- 
ing as  an  expert  it  is  competent  to  test  his 
knowledge  and  accuracy,  on  cro.?s-exami  na- 
tion, by  reading  to  hitn  or  harnng  him  read 
etftractg  from  standard  authorities  upon  the 
tuhject-matier  involved,  and  then  asking  him 
whether  He  agrees  or  disagrees  tcith  the  au- 
thorities, and  then  by  comparing  his  opinion 
with  those  of  the  writer.'  See  also,  Stouden- 
meier  t.  Williamson,  29  Ala.  558.  It  is  true 
the  witness,  after  having  been  examined  at 
great  length  in  chief,  finally,  on  cross-exami- 
Ann.  Cas.  1916B. — 28. 
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nation,  said  he  did  not  claim  to  be  an  expert. 
The  witness  was  a  practicing  jdiysician,  and 
had  expressed  his  opinion  quite  freely  in  re- 
spect to  good  practice  and  proper  treatment 
in  such  caues.  The  defendant  was  entitled, 
on  cross-examination,  to  test  the  witness's 
knowledge  in  the  manner  indicated,  and  the 
court  was  in  error  in  excluding  the  question 
propounded." 

There  can,  indeed,  be  no  doubt  that  the 
modern  tendency,  and  certainly  the  tendency 
of  this  court  is  towards  the  freedom  of  cross- 
examination  and  quite  a  wide  latitude  therein. 
See  Kersten  v.  Great  Northern  R.  Co.  28 
N.  D.  3,  147  N.  W.  787 ;  State  v.  Moeller,  20 
N.  D.  114,  126  N.  W.  5(>8;  State  v.  Apley,  25 
N.  D.  298,  48  L.R.A.  (N.S.)  269,  141  N.  W. 
740.  A  distinction,  however,  must  be  made 
between  legitimate  cross-examination  and  an 
underhanded  attempt  to  read  the  authorities 
to  the  jury.  We  think  there  was  no  such 
underhanded  attempt  in  the  case  at  bar,  and 
that,  though  in  the  colloquy  which  afterwards 
ensued  between  court  and  counsel,  and  in  a 
portion  of  the  subsequent  offer,  counsel  in- 
timated that  such  could  be  done,  it  is  clear  to 
us  that  the  primary  purpose  of  the  reading  in 
the  first  instance  was  cross-examination,  and 
cross-examination  alone.  If  this  was  the  case, 
and  the  ruling  which  prevented  the  reading  in 
the  first  instance  was  incorrect,  the  rights  of 
the  defendant  should  not  be  jeopardized  mere- 
ly because,  in  addition  to  the  reason  which 
was  first  advanced  [571]  therefor,  others  were 
8ubse(|uently  asserted  which  were  unsound. 
There  can,  we  may  add,  be  no  distinction  made 
between  asking  a  physician  if  an  author  does 
not  make  some  particular  statement,  and 
then  asking  the  witness  what  he  thinks  of 
the  statement,  which  we  inferentially  at  least 
held  could  be  done  in  the  case  of  State  v. 
Moeller,  supra,  and  the  reading  of  the  state- 
ment to  the  witness  directly  from  the  book 
in  the  first  instance,  and  asking  his  opinion 
thereon.  Williams  v.  Nally,  20  Ky.  L.  Rep. 
244,  45  S.  W.  874;  Connecticut  Mut.  L.  Ins. 
Co.  v.  Ellis,  89  111.  516. 

The  case  at  bar,  then,  comes  within  the 
permission,  and  not  within  the  condemnation, 
of  the  decision  It  is  true  that  in  his  subse- 
quent offer  counsel  asserted  the  right  to  use 
the  books  as  evidence  in  themselves,  but  this 
was  only  in  a  part  of  his  oflfer,  and  he  closed 
by  saying:  "And  I  also  in  this  connection 
maintain  that  I  am  entitled,  under  the  rules 
of  legitimate  cross-examination,  to  examine 
this  witness  thoroughly  on  that  subject  in 
the  line  that  I  have  suggested  to  the  court." 
It  is  to  be  remembered,  indeed,  that  he  was 
Interrupted  as  he  was  reading  a  statement 
from  the  work  after  the  preparatory  question. 
**Let*8  see  if  you  will  agree  with  what  I  am 
going  to  read  to  you,"  and  though  he  seonis 
in  no  way  to  have  unnecessarily  paraded  the 
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book,  the  court  in  answer  to  the  question, 
"Then  1  understand,  your  Honor,  it  isn't  per- 
missible to  examine  an  expert  witness  as  to 
whether  or  not  he  agrees  with  certain  lan- 
guage that  is  laid  down  in  a  treatise,"  an- 
swered, "You  can  ask  that,  but  you  can't 
read  from  the  book."  Counsel  for  defendant 
then  said :  "Counsel  for  defendant  desires  to 
have  the  record  show  that  he  has  no  inten- 
tion of  offering  the  book  in  evidence ;  that  his 
intention  is  to  read  from  other  like  authori- 
ties, standard  works  on  this  subject,  certain 
hypothetical  questions  to  be  put  to  this  wit- 
ness as  applied  to  the  case  at  bar,  for  the 
purpose  of  showing  the  jury  that  the  child 
that  is  in  controversy  here  was  a  full-grown 
normal  child,  and  that  under  all  the  sound 
rules  must  have  been  begotten  at  a  period 
of  not  less  than  265  days  and  not  to  exceed 
285  days,  and  that  from  the  appearance  of  the 
child  the  witness  is  unable  to  state  whether 
it  was  a  280-day  child  or  a  265 -day  child." 

The  door,  indeed,  seems  to  have  been  opened 
wide  for  cross-examination  when  on  the  di- 
rect examination  of  .plaintiff's  witness,  Dr. 
Chagnon,  the  witness  was  allowed  to  testify 
that  "the  medical  auihoritiea  [572]  and  physi- 
cians laid  down  as  a  maximum  and  minimum 
270,  260,  and  265  days,  or  a  few  days  over;" 
and  still  further  when  he  was  allowed  to 
correct  himself,  and  in  answer  to  a  leading 
question,  and  over  the  objection  of  defend- 
ant's counsel,  to  state  that  ''it  was  a  fact 
that  some  of  the  physicians  and  text-books 
laid  down  in  minimum  as  low  as  249  to  285 
days." 

When  we  come  to  the  testimony  of  Dr. 
Vidal,  and  for  the  reasons  heretofore  men- 
tioned, we  think  the  learned  trial  court  com- 
mitted no  error.  There  was  really  no  ma- 
terial difference  in  the  two  cases.  Dr.  Vidal 
had,  it  is  true,  on  direct  examination,  referred 
to  no  particular  authority,  nor  did  he  even 
on  cross-examination  agree  with  the  author- 
ity read.  He  had,  however,  as  in  the  case  of 
Dr.  Chagnon,  based  his  opinion  on  the  author- 
ities generally,  and  it  was  merely  proposed 
to  examine  him  in  regard  thereto,  and  to  read 
to  him  from  them  for  that  purpose.  We  now 
approve  of  the  examination,  not  for  the  rea- 
son given  in  our  original  opinion,  and  of 
which  we  now  entertain  some  doubt,  but  be- 
cause the  doctor  had  expressly  stated  that 
his  opinion  was  based  upon  his  readings  and 
upon  the  authorities,  and  it  was  therefore 
perfectly  permissible  to  show  upon  cross- 
examination  that  his  memory  of  what  those 
authorities  held  was  inaccurate,  and  to  gen- 
erally test  the  accuracy  and  extent  of  hia 
reading  and  research. 

It  is  true,  there  are  some  authorities  which 
hold  to  a  contrary  rule  to  that  which  we 
have  herein  expressed.  They  are,  however, 
few  in  number.     Among  them  is  the  case  of 


Mitchell  V.  Leech,  69  S.  C.  413,  66  L.R.A.  723, 
104  Am.  St.  Rep.  811,  48  S.  E.  290.  In  this 
case  the  court  said:  "The  eleventh  exception 
will  next  be  considered.  The  record  shows 
that  the  question  arose  in  the  following  man- 
ner: 'Doctor,  is  Lydson  a  standard  medical 
work  on  genito-urinary  and  venereal  and  sexu- 
al diseases?  (Mr.  Hart:  I  object.  Medical 
books  are  not  evidence,  except  in  cases  of  in- 
sanity. Medical  books  are  not  evidence  in 
cases  of  this  character.)  Q.  I  will  ask  him 
if  that  is  good  authority?  (Mr.  Hart:  I 
object  to  that.)  Mr.  Brice:  This  is  an  expert 
witness,  and  the  witness  had  stated  that  the 
authorities,  medical  authorities — that  is  what 
the  witness  means — state  that  a  man  can 
have  an  injury  so  slight  as  not  to  be  noticed 
at  the  time,  and  yet  serious  results  follow. 
I  am  not  introducing  the  authority.  I  am 
simply  asking  him  whether  this  is  an  au- 
thority. The  Court:  The  object  of  the  ques- 
tion is  to  [573]  introduce  the  book?  Mr. 
Brice:  I  am  simply  going  to  ask  him  if  this 
is  an  authority,  and  read  him  a  piece,  and 
ask  him  if  that  is  good  authority  or  not? 
The  Court:  That  introduces  the  book.  You 
wish  to  contradict  or  qualify  the  opinion  of 
the  doctor  on  the  stand.  Otherwise  it  would 
be  irrelevant.  Testimonv  excluded.  (Ex- 
ception  taken.)'  The  presiding  judge  simply 
ruled  that  you  could  not  contradict  or  quali- 
fy the  opinion  of  the  doctor  on  the  stand 
by  showing  what  some  author  had  said.  In 
this  there  was  no  error." 

The  case  of  Butler  v.  South  Carolina,  etx?. 
R.  Co.  130  N.  C.  15,  40  S.  E.  770,  seems  also 
to  more  or  less  bear  out  the  point  contended 
by  the  plaintiff.  In  it,  however,  there  is  no 
proof  that  the  doctor  in  his  direct  examina- 
tion based  his  opinion  upon  the  authorities 
generaUy.  The  same  is  true  of  the  case  of 
Bloomington  v.  Shrock,  110  111.  219,  51  Am. 
Rep.  678. 

In  the  ease  of  Chicago  City  R.  Co.  v. 
Douglas,  104  111.  App.  41,  the  liooks  wrr** 
sought  to  be  read  on  the  examination  in  chiff, 
and  the  case  therefore  is  not  in  point.  In  the 
case  of  Hall  v.  Murdock,  114  Mich.  233,  72 
N".  W.  150,  the  books  were  actually  read  to 
the  jury. 

We,  too,  are  not  unmindful  of  th»'  §  570 
(595)  of  Jones  on  Evidence,  on  which  the 
trial  court  based  his  conclusions,  and  whioh 
states  that  "it  is  generally  conceded,  however, 
that  where  experts  are  examined  as  to  ques- 
tions of  science  they  may  give  their  opinions 
and  the  ground  and  reason  therefor,  although 
they  state  that  such  opinions  are  in  Rome 
degree  founded  upon  treatises  on  the  Bubje<»t, 
But  it  has  been  held  inadmissible  for  such  a 
witness  to  read  to  the  jury  from  books,  al- 
though he  concurs  in  the  views  expressed,  or 
even  to  state  the  contents  of  such  hookft, 
though  he  may  refer  to  them  to  refresh   his 
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memory.  .  .  .  And  when  an  expert  has 
given  an  opinion  and  cited  a  treatise  as  his 
authority,  the  book  cited  may  be  offered  in 
evidence  by  the  adverse  party  as  impeaching 
testimony.  But  unless  the  book  is  referred 
to  on  cross-examination,  it  cannot  be  used  for 
this  purpose.  It  would  be  a  mere  evasion  of 
the  general  rule  under  discussion,  if  counsel 
were  allowed  on  cross-examination  to  read  to 
the  witness  portions  of  such  works,  and  to  ask 
if  he  concurred  in  or  differed  from  the  opin- 
ions there  expressed;  hence  this  is  not  al- 
lowed." 

This  section,  no  doubt,  states  the  correct 
rule  in  regard  to  the  examination  in  chief 
and  rebuttal,  and  in  regard  to  the  actual  read- 
ing of  [574]  books  to  the  jury  in  all  cases, 
it  also  states  the  correct  rule  in  regard  to 
cross-examination  where  the  specific  book  has 
neither  been  referretl  to  nor  has  the  witness 
based  his  opinion  upon  the  authorities  gen- 
erally, but,  instead,  upon  his  own  personal  ex- 
perience, and  where  his  knowledge  of  and  un- 
derstanding of  the  authorities,  as  well  as  the 
extent  of  his  general  reading,  is  not  a  fit  sub- 
ject of  inquiry.  It  does  not,  however,  express 
either  the  general  or  the  correct  rule  in  ciises 
where  these  latter  facts  exist.  The  statement 
is  too  general.  Only  four  cases,  indeed,  are 
cited  by  Mr.  Jones  in  support  of  the  pro])«)si- 
tion  as  made,  and  none  of  them  bear  out  the 
contention  of  counsel  for  respondent,  nor  are 
applicable  to  facts  such  as  arc  to  be  found 
in  the  one  at  bar.  The  cases  cited  are: 
Marshall  v.  Brown,  50  Mich.  148,  15  N.  W. 
55;  People  v.  Millard,  53  Mich.  63,  18  N.  W. 
562;  Bloomington  v.  Shrock,  110  111.  219.  CA 
Am.  Rep.  678;  State  v.  Winter,  72  la.  627, 
34  N.  W.  475. 

The  first  case,  namely,  that  of  Marshall  v. 
Brown,  supra,  is  more  or  less  in  point,  but  a 
reading  of  it  will,  we  believe,  disclose  a  quite 
apparent  desire  to  read  the  book  to  the  jury, 
rather  than  to  test  the  knowledge  of  the  wit- 
n(*83.  In  the  case  of  People  v.  Millard,  53 
Mich.  63,  18  N.  W.  662,  the  point  was  not 
merely  not  a  decisive  one  in  th.  rase,  but  the 
readings  which  were  under  discussion  appi-ar 
to  have  been  had  on  the  direct  examination 
of  the  witness,  and  their  purpose  to  have  been 
to  bolster  up  his  testimony,  rather  than  to 
teat  his  learning.  The  language  of  the  opin- 
ion is  itself  a  strong  argument  for  the  liberal 
examination  of  experts  and  the  testing  of 
their  knowledge  and  information.  Tlie  court, 
indeed,  expressly  states  that  if  the  icitness 
it  not  icell  read  he  m  not  entitled  to  any 
credence  as  an  expert,  and  yet  the  case  is 
cited  as  authority  for  the  proposition  that  the 
extent  and  thoroughness  of  that  reading  may 
not  be  probed  into.  The  court  in  its  opinion, 
in  fact,  merely  says:  ''Another  source  of 
error  quite  as  mischievous,  and  which  the 
court  evidently  desired  to  prevent,  but  did 
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not  always  do  so,  was  the  introduction  of 
what  is  no  more  than  hearsay  evidence,  in 
the  shape  of  references  to  writers  and  books 
in  such  a  way  as  to  invoke  their  authority. 
As  we  have  had  occasion  on  more  than  one  rec- 
ord to  explain  heretofore,  expert  evidence  is 
only  admissible  on  the  theory  that  the  jury 
cannot  be  supposed  to  comprehend  the  sig- 
nificance of  facts  shown  by  other  testimony 
which  needs  [575]  scientific  or  peculiar  ex- 
planation by  those  who  do  comprehend  it. 
But  this  does  not  permit  hearsay  testimony 
of  the  written  or  spoken  opinions  of  other 
persons,  whom  the  jury  have  no  means  of 
examining  as  to  their  learning,  their  honesty, 
or  their  sources  of  special  knowledge.  Every 
medical  and  scientific  writer  bases  much  of 
his  concluHions  upon  what  he  believes  to  be 
true  in  the  reported  facts  and  opinions  of 
other  men  of  science.  Those  facts  may  bo 
correctly  stated,  or  they  may  be  assumed  on 
small  or  no  foundation.  Those  opinions  may 
be  taken  carelessly  at  second  hand,  or  they 
may  have  been  thoroughly  weighed  be  fore- 
adoption.  No  one  can  tell  whether  a  medical 
I)ook  or  opinion  is  reliable  or  not,  until  he 
has  applied  himself,  with  some  fitting  prepa- 
ration, to  its  study  and  criticism.  The  book 
may  be  good  in  part  and  bad  in  part,  and 
neither  court  nor  jury  can  presumptively  as- 
certain its  quality.  No  one  has  any  title  to 
respect  as  an  expert,  or  has  any  right  to  give 
an  opinion  upon  the  stand,  unless  as  his  own 
opinion;  and  if  he  has  not  given  the  subject 
involved  such  careful  and  discriminating 
studv  as  has  resulted  in  the  formation  of  a 
dt'finite  opinion,  he  has  no  business  to  give 
it.  Such  an  opinion  can  only  be  safely 
formed  or  expressed  by  persons  who  have 
made  the  scientific  question  involved  matters 
of  definite  and  intelligent  study,  and  who 
have  by  such  application  made  up  their  own 
minds.  In  doing  so,  it  is  their  business  to 
resort  to  such  aids  of  reading  and  study  as 
they  have  reason  to  believe  contain  the  in- 
formation they  need.  This  will  naturally  in- 
clude the  literature  of  the  subject.  But  if 
they  have  onlj'  taken  trouble  enough  to  find, 
or  suppose  they  find,  that  certain  authors  say 
certain  things,  without  further  satisfying 
themselves  how  reliable  such  statements  are, 
their  own  opinions  must  be  of  very  moderate 
value,  and,  whether  correct  or  incorrect,  caw- 
not  he  fortified  before  a  jury  by  statements 
of  what  tliose  authors  hold  on  the  subject. 
The  jurv  arc  onlv  concerned  to  know  what 
the  witness  thinks,  and  what  capacity  and 
judgment  he  shows  to  make  his  opinion 
worthy  of  respect.  If  the  opinion  of  an  au- 
thor could  be  received  at  all,  it  should  be 
from  his  own  words, — ^not  i"  .single  passages, 
but  in  combination;  and  this,  as  has  been 
heretofore  held,  cannot  be  done.  It  is  ex- 
cluded chiefiy  as  both  imknown  as  to  value 
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and  as  hearsay,  and  an  attempt  to  swear  to 
his  doctrine  orally  would  be  hearsay  still 
further  removed,  besides  involving  the  other 
difficulty  of  needing  interpretation  and  re- 
sponsibility. A  large  [576]  part  of  this  scien- 
tific evidence  consists  of  repeated  references 
for  support  and  confirmation  to  the  state- 
ments of  authors,  and,  as  might  be  expected, 
the  different  witnesses  have  not  always  read 
through  the  same  glasses.  To  settle  their  dif- 
ferences the  only  resort  must  have  been  to 
the  very  books,  which  no  one  claims  were  ad- 
missible. These  references  were  not  merely 
made  on  cross-examination  to  test  the  knowl- 
edge and  veracity  of  the  witnesses,  but  came 
in  as  frequent  I  If  on  direct  cxaminaiion.  In 
rinney  v.  Cahill.  48  Mich.  584,  12  N.  W.  862, 
a  witness  who  had  asserted  that  a  certain 
book  laid  down  a  certain  proposition  was  al- 
lowed to  be  contradicted  by  showing  it  did 
not.  But  it  is  questionable  whether  the  origi- 
nal assertion  was  properly  drawn  out,  a/- 
thovyh  when  made  it  was  proper  to  let  it  he 
conlradictcd .  It  was  distinctly  held  in  Mar- 
shall v.  Brown,  50  Midi.  148,  15  N.  W.  55, 
that  attempts  to  evade  the  excluding  rule  by 
examining  or  cross-examining  in  such  a  way 
as  to  get  an  opportunity  to  get  books  before 
the  jury  could  not  be  permitted." 

In  the  case  of  Bloom ington  v.  Shroek,  the 
opinion  expressly  approves  of  the  case  of  Con- 
necticut Mut.  L.  Ins.  Co.  V.  VAUn,  to  which 
we  have  before  referred,  as  an  authority  in 
support  of  tile  conclusions  which  we  have 
herein  arrived  at,  and  differentiates  the  case 
under  consideration  by  the  Illinois  case,  from 
the  case  at  bar,  by  the  express  statement  that 
"in  the  pre>*ent  case,  it  has  been  seen,  the 
course  pursued  was  entirely  different.  Tlie 
witness  basinl  no  opinion  which  he  gave,  upon 
tho  authority  of  books,  and  they  were  only 
brought  in  to  impair  his  evidence  on  cross- 
examination."  In  the  case  of  State  v.  Win- 
ter, 72  la.  627,  34  N.  W.  475,  the  question  was 
anked  and  the  book  sought  to  be  read  on  the 
direct  examination  of  the  witness,  and  the 
authority  therefore  is  in  no  way  applicable 
here,  nor  in  any  way  supports  the  proposition 
con  (ended  for  by  Mr.  Jones. 

Indeed,  while  further  treating  on  the  sub- 
ject of  the  cross-examination  of  experts,  Mr. 
Jones  himself  cites  with  approval  the  case  of 
Hutchinson  v.  State,  19  Neb.  262,  27  N.  W. 
113,  to  which  we  have  before  referred,  and 
announces  a  general  rule  which  appears  to 
lie  clearly  in  harmony  with  that  opinion  and 
with  the  present  holding  of  this  court.  In 
§  im)  (391)  of  his  Commentaries  on  FAidence. 
he  says:  ^'Not  the  least  important  part  of 
the  cross-examination  is  that  which  subjects 
[577]  the  qualification  on  which  the  expert 
has  be^n  permitted  to  testify  to  a  searching 
inquiry.  He  has  placed  himself  in  the  ])o^i- 
tion  of  onr  capable,  by  reason  of  his  superior 


or  peculiar  knowledge,  of  announcing  conclu' 
sions,  which  are  of  weight  according  to  the 
thoroughness  of  the  knowledge  which  prompt- 
ed and  is  behind  them.  Therefore  it  is  that 
the  jury  is  entitled  to  know  more  fully  the 
nature  of  his  qualification,  the  sources  of  hit* 
knowledge,  from  which  he  assumes  to  speak 
with  special  authority,  and  the  grounds  and 
reasons  upon  which  his  conclusions  and  opin- 
ions are  based.  For  example,  a  medical  wit- 
ness had  stated  that  his  testimony  was  based 
upon  medical  authorities,  and  he  was  then 
asked  to  state  what  the  medical  authorities  at 
the  time  of  the  trial  held  upon  the  subject. 
The  question  was  proper.  Ueese,  J.,  said: 
'If  the  witness  had  been  testifying  from  his 
experience  and  observation  from  a  long  course 
of  practice,  it  was  yet  proper,  for  the  pur 
pose  of  ascertaining  his  means  of  knowl(\lgo 
by  a  reference  to  the  teachings  of  text-books 
of  his  profession,  and  the  scientific  works 
from  which  he  had  drawn  the  theories  and 
principles  to  which  he  had  testified.  .  .  . 
For  the  purpose,  therefore,  of  testifying  as 
to  his  recollection,  as  well  as  to  his  kno\^l- 
edge,  it  was  proper  to  interrogate  him  as  to 
the  teachings  of  those  authorities;  and,  in 
case  his  testimony  was  incorrect,  to  confront 
hiih  with  them,  in  order  that  he  might  be 
corrected,  and  the  jury  thus  be  rendered  able 
to  judge  of  the  weight  to  which  his  testimony 
was  entitled.     It   is  in^^isted  that  the  testi- 

monv  was  inadmissible  because  "the  testimonv 
•  •  • 

of  the  witness  shows  that  his  opinion  on  the 
point  in  question  was  opposed  to  these  same 
medical  authorities."  As  we  have  shown,  thr 
testimony  entered  the  domain  of  science,  and 
the  grounds  upon  which  the  objection  is 
foimded  appeal  most  strongly  to  the  mind  of 
the  writer  as  cogent  reasons  why  the  eros*s- 
examination  was  proper.' " 

For  the  reasons  herein  stated,  we  are  now 
of  the  opinion  that  the  judgment  of  the  Dis- 
trict Court  should  be  reversed,  and  that  a  new 
trial  should  be  had.     It  is  so  ordered. 


NOT£. 

Use  of  SeleAtille  Books  in  Conneotioii 
wltli  Examination  of  Expert  Witness. 

Direct  Examination, 

The  rule  laid  down  in  the  note  to  Macdon- 
aid  V.  Metropolitan  St.  K.  Co.  219  Mo.  468, 
16  Ann.  Cas.  810.  that  it  is  improper  for  a 
party  calling  an  expert  to  read  from  medical 
books,  and  to  ask  his  expert  if  he  agrees  with 
the  statement  of  the  author,  finds  support  in 
the  recent  case  of  Matter  of  Hock,  74  Misc. 
15,  120  N.  Y.  S.   196. 

In  Denver  City  Tramway  Co.  v.  Gawley,  23 
Colo.  App.  332,  129  Pac.  258,  it  was  held  to 
be  improper  for  an   expert  to  read   from  a 
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medical  book  and  state  what  the  author  was 
discuseing.  The  court  said:  ''Medical  works, 
by  the  great  weight  of  authority,  are  not  ad- 
missible, in  such  instances  as  this,  as  inde- 
pendent proof  of  the  opinions  therein  ex- 
pressed. This  has  not  been  passed  upon  iD 
this  state,  but  the  authorities  against  the 
admission  of  medical  books,  in  such  instances, 
are  numerous,  and  while  the  reasons  given 
are  not  altogether  satisfactory,  nor  wholly 
unanswerable  and  conclusive,  yet  they  have 
survived  the  lapse  of  time,  and  neither  the 
encroachments  thereupon  nor  the  criticisms 
thereof  have  lessened  their  value." 

So  it  has  been  held  that  a  medical  expert 
may  not  quote  from  a  medical  book  because 
this  would  be  equivalent  to  reading  from  it. 
Missouri,  etc.  R.  Co.  v.  Graves,  57  Tex.  Civ. 
App.  395,  122  S.  W.  458,  wherein  it  was  said : 
"The  court  also  erred,  we  think,  in  permitting 
the  witness.  Dr.  W.  C.  Graves,  after  stating 
that  a  compound  comminuted  fracture  not 
receiving  proper  attention  for  a  period  of 
fifteen  hours  would  be  a  great  deal  more  like- 
ly, if  not  practically  certain,  to  become  in- 
fected, and,  by  reason  of  the  weakened  con- 
dition of  the  patient,  render  him  more  easily 
a  prey  to  septic  germs,  and  that  these  germs 
multiply  rapidly  in  a  proper  soil  like  blood 
and  serum,  and  to  further  state:  'So 
that  from  a  single  germ,  according  to  Koch, 
in  twenty-four  hours  more  than  eight  million 
would  develop;  they  divide  themselves  by 
fission  once  every  hour.'  This  testimony  was 
jjubject  to  the  objection  urged,  that  it  was 
hearsay.  The  statement  of  the  witness  does 
not  purport  to  be  an  expression  of  his  own 
opinion  or  knowledge  of  the  subject  upon 
which  he  is  speaking,  but  that  of  the  person 
Koch.  The  question  is  practically  the  same 
as  would  have  been  raised  had  appellee  read 
the  statement  made  by  the  witness  from  some 
medical  treatise  or  standard  work  on  medi- 
cal jurisprudence,  and  that  the  readin^r  of 
such  an  excerpt  would  not  have  been  admissi- 
ble seems  to  be  well  established.''  But  in  Ed- 
ling  v.  Kansas  City  Baseball,  etc.  Co.  181  Mo. 
App.  327,  168  S.  W.  908,  it  was  held  to  be 
permissible  for  counsel  to  read  from  a  book 
for  the  purpose  of  framing  questions  to  an 
expert  on  the  stand. 

It  haa  been  held  that  an  expert  witness 
may  in  testifying  refer  to  medical  authorities 
and  state  in  substance  their  views,  on  direct 
examination.  Fidelity,  etc.  Co.  v.  Moyer,  106 
Ark.  91,  162  S.  W.  995,  44  L.R.A.(N.S.)  493, 
wherein  it  was  said:  "It  is  insisted  that  the 
court  erred  in  permitting  medical  experts, 
introduced  by  plaintiff,  to  testify  concerning 
statements  found  in  books  written  by  certain 
medical  authorities  and  the  rule  is  invok«>d 
that  books  of  that  character  are  not  admissi- 
ble as  affirmative  or  original  evidence.  The 
books  were  not  introduced  in  evidence,  but 


the  experts  who  testified  merely  referred,  in 
giving  their  opinions,  to  the  medical  author- 
ities and  stated  in  substance,  the  result  there- 
of.    This  was  competent." 

Cross^exatnination, 

The  rule  that  when  an  expert  bases  his 
opinion  on  the  authority  of  a  designated  scien- 
tific book,  counsel  on  cross-examination  may 
read  an  excerpt  from  the  book  for  the  purpose 
of  contradiction  has  been  supported  by  dictum 
in  the  recent  case  of  Denver  City  Tramway 
Co.  V.  Gawley,  23  Colo.  App.  332,  129  Pac. 
258;  Weyh  v.  Chicago  City  R.  Co.  148  111. 
App.   165. 

The  view  that  though  an  expert  does  not 
base  his  opinion  on  a  particular  authority, 
coinisel  may  be  permitted  on  cross-examina- 
tion to  read  or  introduce  excerpts  from  a 
scientific  authority  for  the  purpose  of  test- 
ing the  knowledge  of  the  witness,  has  been 
further  fortifii^d  by  the  reported  case  and  oth- 
er recent  decisions.  \'ictor  American  Fuel  Co. 
V.  Tomljanovich,  232  Fed.  662;08born  v.  Cary, 
28  Idalio  89,  152  Pac.  473;  Stout  v.  Bowers. 
97  Kan.  33,  154  Pac.  259;  Travelers*  Ins.  Co. 
V.  Davies,  152  Ky.  600,  153  S.  W.  956; 
Eckels,  etc.  Mfg.  Co.  v.  Cornell  Economizer 
Co.  Ill)  Md.  107,  86  Atl.  38;  Matter  of  Hock, 
74  Misc.  15,  129  N.  Y.  S.  190;  Kersten  v. 
Great  Northern  R.  Co.  28  N.  D.  3,  147  N.  W. 
787;  Lynch  v.  Rosemary  Mfg.  Co.  167  N.  C 
98,  102,  83  S.  E.  6;  Gulf,  etc.  R.  Co.  v.  Dooley 
(Tex.)  131  S.  W.  831.  Thus  in  Victor  Am«T- 
ican  Fuel  Co.  v.  Tomljanovich,  supra,  it  wai» 
said:  "With  reference  to  reading  from  m^di 
cal  text  books  on  cross-examination,  it  is  true 
that  the  courts  have  held,  especially  the  Mas- 
sachusetts Supreme  Judicial  Coiirt,  that  coun- 
sel cannot,  in  their  own  case,  and  as  a  direct 
part  thereof,  thus  read;  but  with  refer- 
ence to  the  cross-examination  of  medical  wit- 
nesses, very  great  latitude  is  necessarily  al- 
lowed for  indubitable  reasons.  All  that  was 
read  in  this  case  was  as  a  part  of  the  cross 
examination  of  a  medical  witness,  and,  as  said 
by  the  court,  for  the  purpose  of  testing  the 
knowledge  of  the  witness."  So  in  Oaborn  v. 
Cary,  28  Idaho  89,  152  Pac.  473,  it  was  said. 
"While  it  is  the  general  rule  that  books  upon 
scientific  subjects  arc  not  admissible  in  evi- 
dence, except  after  an  expert  witness  has  re- 
ferred to  a  particular  work  to  sustain  his 
opinion,  in  which  case  only  such  work  may 
be  admitted  to  contradict  him  in  that  opin- 
ion, it  is  also  a  well-established  rule  thai, 
when  a  witness  is  testifying  as  an  expert  it 
is  competent  to  test  his  knowledge  and  accu 
racy  upon  cro^s8-examination  by  reading  to 
him  or  having  him  read  extracts  from  stand- 
ard authorities  upon  the  subject  of  his  ex- 
amination and  by  asking  him  whether  ho 
agrees  or  disngreos  with   them.     This   is  in 


358 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


110  sense  the  introduction  of  the  contents  of 
the  books  in  evidence."  Similarly  in  Stout 
V.  Bowers,  97  Kan.  33,  154  Pac.  259,  the 
court  said:  "There  is  a  complaint  that  ap- 
pellee was  permitted  to  read  medical  books 
to  the  jury  in  the  course  of  the  trial.  It  has 
)>een  held  tliat  medical  books  are  not  admissi- 
ble in  evidence  to  establish  the  declarations  or 
opinions  which  they  contain.  State  v.  Bald- 
win, 30  Kan.  1,  12  Pac.  318.  However,  ex- 
perts are  permitted  to  give  opinions  based  in 
part  on  the  information  obtained  from  medi- 
cal works  prepared  by  experts  of  acknowl- 
edged ability  and  which  are  recognized  as 
authorities.  So  witnesses  are  permitted  to 
state  what  they  have  found  laid  down  in  such 
works  and  upon  which  they  found  their  opin- 
ion. In  this  case  the  medical  works  were  not 
introduced  as  affirmative  evidence,  but  were 
only  used  in  the  cross-examination  of  the 
witnesses  to  test  their  knowledge  and  credi- 
bility. One  of  the  recognized  methods  of 
testing  the  knowledge  of  an  expert  witness 
who  founds  his  opinions  on  standard  medical 
authorities  is  to  read  from  those  authorities 
upon  the  subject  in  question  and  interrogate 
him  as  to  whether  his  opinions  coincide  with 
those  expressed  in  the  books,  and  whether 
there  is  not  a  conflict  between  the  opinions 
he  then  gives  and  the  views  expressed  by  the 
authorities  upon  which  he  relies  for  informa- 
tion." 

On  the  other  hand  several  recent  cases  hold 
that  it  is  improper  on  cross  examination, 
when  an  expert  has  not  based  his  opinion  on 
a  particular  authority,  for  counsel  to.  read 
from  a  scientific  treatise  and  ask  the  witness 
his  views.  Griffith  v.  Los  Angeles  Pac.  Co.  14 
Cal.  App.  145,  111  Pac.  107;  Denver  City 
Tramway  Co.  v.  Gawley,  23  Colo.  App.  332, 
129  Pac.  258;  Ullrich  v.  Chicago  City  R.  Co. 
265  111.  338,  Ann.  Cas.  1916A  793,  106  N.  E. 
828;  Weyh  v.  Chicago  City  R.  Co.  148  111. 
App.  165;  Neiner  v.  Chicago  City  R.  Co.  181 
111.  App.  449;  Allen  v.  Boston  Elevated  R.  Co. 
212  Mass.  191,  98  X.  E.  618;  In  re  DuBois, 
64  Mich.  8,  128  N.  M.  1092,  17  Detroit  Leg. 
K  1017;  State  v.  MacRorie,  86  X.  J.  L.  401, 
92  Atl.  578;  State  v.  Moeller,  20  N".  D.  114, 
126  N.  W.  568.  Thus  in  the  case  of  In  re  Du- 
Bois, supra,  it  was  said:  "It  is  conceded  by 
counsel  for  appellants  that  scientific  books 
cannot  be  introduced  in  evidence,  but  contend- 
ed that  it  is  competent  on  cross-examination 
to  base  questions  upon  the  contents  of  them 
or  upon  extracts  from  them,  so  long  as  the 
testimony  is  rigidly  confined  to  the  one  pur- 
ix)8e  of  testing  the  competency  of  the  expert, 
or  the  value  of  his  opinions.  Assuming  the 
rule  to  be  as  stated,  we  are  not  convinced  that 
counsel  was  denied  the  benefit  of  it.  We  do 
not  know  what  counsel  proposed  to  read,  or 
did  read.  The  point  is  not  ruled  in  apellant's 
favor  liv  Pinnev  v.  Cahill,  48  Mich.  584,  12 


N.  W.  862,  because  the  witness  had  not  re- 
ferred to  medical  work  as  supporting  his 
opinion,  or  professed  any  acquaintance  with 
the  work  beyond  its  general  reputation.  We 
find  no  reason  for  refusing  to  apply  the  rule 
of  Marshall  v.  Brown,  50  Mich.  148,  15  N.  W. 
66." 

It  is  improper  to  ask  a  witness  as  to  th'i 
opinion  of  other  experts  contained  in  books. 
Tilgham  v.  Seaboard  Air  Line  Ry.  (N.  C.)  89 
S.  K.  71,  wherein  it  was  said:  "The  opinion 
of  an  expert  witness  cannot  be  contradicted 
by  showing  on  cross-examination  what  some 
author  has  said.  ...  It  will  be  observed 
that  several  of  these  authorities  (Lynch  v. 
Mfg.  Co.  [167  N.  C.  98] ;  Allen  v.  Railroad 
Co.  [212  Mass.  191];  Chicago  City  Railway 
Co.  v.  Douglas  [104  III.  App.  41] ;  State  v. 
Blackburn  [136  la.  747])  meet  the  position 
taken  by  the  plaintiff  that,  although  the  book 
may  not  be  introduced  in  evidence,  it  is  com- 
petent on  cross-examination  to  ask  for  the 
opinions  of  experts  as  contained  in  books 
for  the  purpose  of  testing  the  witness.  The 
law  does  not  permit  that  to  be  done  by  in- 
direction which  cannot  be  done  directly,  and 
the  fallacy  in  the  position  is  in  assuming 
that  the  unsworn  declaration  contained  in  a 
book  is  a  test  of  the  correctness  of  the  opinion 
of  a  witness  under  oath." 

In  Douglas  v.  Berlin  Dye  Works,  etc.  Co. 
169  Cal.  28,  145  Pac.  535,  wherein  a  medical 
expert  testified  that  he  based  his  opinion  part- 
ly on  his  own  experience,  a  question,  asked  on 
cross-examination  as  to  what  authorities  he 
relied  on  to  support  his  opinicm  was  declared 
to  be  improper,  because  the  witness  had  not 
testified  that  he  relied  on  any  authorities. 

In  Barfield  v.  South  Highlands  Infirmary, 
191  Ala.  553,  Ann.  Cas.  1916C  1097,  68  So.  30, 
it  was  held  to  be  proper  to  ask  an  expert  wit- 
ness on  cross-examination  whether  his  opinion 
coincided  with  that  of  a  certain  medical  au- 
thor. The  court  said:  "Some  courts  hold 
difTerently,  but  this  court  has  long  enter- 
tained the  opinion  that  relevant  extracts  from 
medical  treatises,  recognized  and  approved 
liy  the  medical  profession  as  standard,  may 
be  read  to  the  jury  in  evidence.*' 

In  Donnely  v.  Chicago  City  R.  Co.  163  111. 
App.  7,  it  was  held  that  an  expert  might  be 
crofts-oxamined  as  to  the  basis  of  his  opinion 
and  as  to  whether  the  authorities  did  not  lay 
down  a  different  doctrine.  The  court  cited 
diicago  Union  Traction  Co.  v.  Ertrachter,  228 
111.  114,  81  N.  E.  816. 

In  Dean  v.  Wabash  R.  Co.  229  Mo.  425, 
129  S.  W.  953,  it  was  held  to  be  proper  on 
cross-examination  of  an  expert  for  counsel 
to  use  a  textbook  to  aid  him  m  framing  his 
questions.  To  the  same  effect  see  Brown  v. 
Springfield  Traction  Co.  141  Mo.  App.  382, 
125  S.  W.  236. 
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JENNINGS. 


V. 


IDAHO  RAILWAY,  LIGHT  AND 
POWER  COMPANY  ET  AX. 

Idaho  Supreme  Court — •January  20,  1915. 

26  Idaho  703;  146  Pae.  101. 


Attmehatemt  —  Foreiem  Oerporation  as 
Nonreaiclemt. 

Under  eection  2792,  Rev.  Codes,  which  pro- 
vides 'that  foreign  corporations  complying 
with  the  provisions  of  this  section  shall  have 
all  the  rights  and  privileges  of  like  domestic 
corporations,  including  the  right  to  exercise 
the  right  of  eminent  domain,  and  shall  be 
subject  to  the  laws  of  the  state  applicable  to 
like  domestic  corporations,"  such  corporation 
18  not  a  citizen  or  resident  of  this  state,  with- 
in the  meaning  of  the  foreign  attachment 
laws,  and  is  not  exempt  from  attachment  as 
a  nonresident. 

[See  note  at  end  of  this  case.] 

Same. 

A  corporation  organized  under  the  laws  of 
a  foreign  jurisdiction,  although  engaged  in 
business  in  this  state  and  having  complied 
with  tlie  Constitution  and  all  the  laws  of 
this  state  affecting  foreign  corporations  is  a 
nonresident  and  subject  to  att-achment  as 
such. 

[See  note  at  end  of  this  case.] 

Appeal  —  Qnestions  Revlewecl  —  Effect 
of  Agreement  of  Connael. 

Where  counsel  for  respective  parties  agree 
that,  should  the  conclusion  of  the  court  be 
adverse  to  the  contention  of  appellant  upon 
one  question,  the  remaining  objections  as- 
signed become  immaterial,  and  when  it  ap- 
pears from  the  record  that  a  consideration 
of  said  questions  is  not  necessary  to  a  final 
determination  of  the  cause  under  considera- 
tion, the  same  will  not  be  decided  by  the 
court. 

Appeal  from  District  Court,  Ada  county: 
McCabthy,  Judge. 

Action  on  promissory  note.  E.  H.  Jen- 
nings, plaintiflT,  and  Idaho  Railway,  Light 
and  Power  Company  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendants  appeal.  The 
facts  are  stated  in  the  opinion.    Atvtr^skd, 

Cavanahf  Blake  d  MacLcme  for  appellants. 
Richards  d  Haga  and  McKeen  F.  Morrow 
for  respondent. 

[705]  Budge,  J. — On  the  6th  of  November, 
1911,  the  Idaho  Railway,  Light  &  Power 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Maine,  made,  executed 
and  delivered  its  promissory  note  to  one  £. 


H.  Jennings  for  $180,000,  payable  two  years 
after  date,  bearing  interest  at  the  rate  of  six 
per  cent  per  annum  from  July  6,  1912.  In 
.order  to  secure  [706]  the  payment  of  the 
above  obligation,  the  Idaho  Railway,  Light  & 
Power  Company  deposited  with  the  said  Jen- 
nings as  collateral  security  1,200  shares  of 
the  preferred  stock  and  2,884  shares  of  the 
common  stock  of  the  Boise  Railroad  Company, 
Ltd.  After  the  loan  had  been  negotiated  and 
the  stock  of  the  Boise  Railroad  Company 
pledged,  as  aforesaid,  the  Idaho  Railway, 
Light  &  Power  Company,  being  then  the 
owner  of  all  of  the  stock  of  the  Boise  Rail- 
road Company,  elected  its  employees  or  offi- 
cers as  directors  and  officers  of  the  Boise 
Railroad  Company,  and  immediately  there- 
after caused  said  officers  to  convey  by  proper 
conveyance  all  of  the  property,  assets,  fran- 
chises and  privileges  of  the  Boise  Railroad 
Company  to  the  Idaho  Railway,  Liglit  & 
Power  Company.  This  being  done,  the  neces- 
sity for  the  existence  of  the  Boise  Railroad 
Company  as  a  corporation  ceased,  and  there- 
after the  annual  license  tax  of  said  company 
was  not  paid  to  the  state  by  either  the  Boise 
Railroad  Company  or  the  Idaho  Railway, 
Light  &  Power  Company,  and  on  the  Ist  of 
December,  1913,  the  charter  of  the  said  Boise 
Railroad  Company  was  forfeited  to  the  state. 

At  the  date  of  the  commencement  of  this 
action  in  the  trial  court,  the  capital  stock 
of  the  Boise  Railroad  Company,  which  had 
theretofore  been  pledged  as  collateral  secu- 
rity for  the  payment  of  the  respondent's  note, 
was  the  stock  of  a  corporation  which  had 
forfeited  its  charter  and  conveyed  all  of  its 
physical  properties,  riglits,  assets  and  fran- 
chises to  the  appellant  corporation  herein. 
The  Idaho  Railway,  Liglit  &  Power  Company, 
by  its  officers,  executed  a  mortgage  or  deed 
of  trust  to  the  Guaranty  Trust  Company  of 
New  York,  securing  an  issue  of  bonds  aggre- 
gating thirty  millions  of  dollars,  which  said 
mortgage  or  deed  of  trust  covered  all  the 
property  then  owned  by  the  Idaho  Railway, 
Light  &  Power  Company,  or  which  it  might 
thereafter  acquire,  and  under  which  bonds  of 
said  company  of  the  par  value  of  about 
$9,095,000  had  been  actually  issued.  The  prop- 
erty transferred  to  the  Idaho  Railway,  Light 
&  Power  Company,  which  had  previously  con- 
stituted the  security  as  represented  by  the 
stock  pledged  to  Jennings,  was  now  claimed 
by  the  Idaho  Railway,  [707]  Light  &  Power 
Company  as  owner,  and  by  the  Guaranty 
Trust  Company  of  New  York  as  trustee  under 
the  thirty  million  dollar  mortgage  above  re- 
ferred to. 

On  December  23,  1913,  a  receiver  for  tlie 
Idaho  Railway,  Light  &  Power  Company  was 
duly  appointed  by  an  order  of  the  United 
iStatea  court  for  the  district  of  Idaho,  south- 
ern division. 
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The  answer  of  the  appellant  admits  the  in- 
debtedness of  $180,000  to  the  respondent,  and 
also  admits  the  appointment  of  a  receiver 
by  an  order  of  the  United  States  district 
court,  and  the  insolvency  of  the  appellant 
corporation. 

This  is  a  brief  statement  of  what  appears 
to  be  the  facts  in  this  case: 

At  the  time  of  the  issuance  of  summons  in 
this  action,  the  respondent,  upon  affidavit  and 
sufficient  bond,  secured  a  writ  of  attachment 
and  caused  to  be  attached  all  of  the  proper- 
ties, assets  and  franchises  of  the  Idaho  Rail- 
way, Light  &  Power  Company.  On  May  28, 
1914,  appellant  by  its  counsel  moved  in  the 
trial  court  to  discharge  the  attachment  there- 
tofore issued,  for  the  following  reasons,  to 
wit: 

1.  That  the  affidavit  of  attachment  sliows 
upon  its  face  that  the  debt  upon  whicii  ac- 
tion is  brought  was  secured  by  pledge  of 
stock  of  the  Boise  Railroad  Company,  and 
fails  to  show  that  such  security  has  lieeome 
valueless. 

2.  That  the  defendant  Idaho  Railway,  Light 
&  Power  Company  is  not  a  nonresident  of  the 
state  of  Idaho  within  the  meaning  of  the  at- 
tachment law,  but  is  a  foreign  corporation 
that  has  complied  with  the  constitution  and 
all  the  laws  of  Idaho  respecting  foreign  cor- 
porations, and  as  such,  by  the  terms  of  such 
statutes  is  entitled  to  all  the  rights  and 
privileges,  and  subject  to  the  laws  applicable 
tu  domestic  corporations. 

3.  That  the  undertaking  for  attachment  is 
insufficient. 

It  was  conceded  upon  the  argument  of  this 
cause  that  the  appellant  corporation  had 
fully  complied  with  the  constitution  and 
laws  of  this  state  respecting  foreign  corpora- 
tions. That  being  true,  the  appellant  insists 
that  it  is  exempt  from  attachment  [708] 
under  the  laws  of  this  state  authorizing  the 
attachment  of  the  property  of  nonresidents. 

Sec.  4302,  Rev.  Codes,  as  amended  by  Sess. 
Laws  1913,  page  160,  provides,  that 

"The  plaintiff  at  the  time  of  the  issuing 
of  summons,  or  at  any  time  afterward  may 
have  the  property  of  the  defendant  attached, 
as  security  for  the  satisfaction  of  any  judg- 
ment that  may  be  recovered,  unless  the  de- 
fendant gives  security  to  pay  such  judgment 
as  in  this  chapter  provided,  in  the  following 

CctHCo  •         •        •        • 

''2.  In  an  action  upon  a  judgment,  or  upon 
contract,  express  or  impli^,  or  for  the  col- 
lection of  any  penalty  provided  by  any  stat- 
ute of  this  state,  against  a  defendant  not 
residing  in  this  state." 

Sec.  2792,  Rev.  Codes,  provides,  among 
other  things: 

"That  foreign  corporations  complying  with 
the  provisions  of  this  section  shall  have  all 
the   rights    and    privileges   of   like    domestic 


corporations,  including  the  right  to  exercise 
the  right  of  eminent  domain,  and  shall  bv 
subject  to  the  laws  of  the  state  applicable 
to  like  domestic  corporations." 

ITie  pertinent  question  for  our  considera- 
tion, therefore,  is;  Do  the  provisions  of  our 
htatute  exempt  foreign  corporations  from  ai- 
tachnient  within  the  meaning  of  see.  4302 
and  subd.  2,  supra,  for  the  reason  that  said 
nonresident  corporation  has  fully  eomplicd 
with  the  constitution  and  all  of  the  laws  of 
the  state  aifecting  foreign  corporations?  In 
other  words,  when  foreign  corporations  com- 
ply with  the  constitution  and  laws  of  our 
state,  do  they  occupy  the  same  position  with 
reference  to  our  attachment  laws  that  do- 
mestic corporations  do,  or  is  their  property 
liable  to  attachment  irrespective  of  their 
compliance  with  the  constitution  and  la^s 
affecting  nonresidents  ? 

Should  this  court  reach  the  conclusion  that 
a  foreign  corporation  is  not  exempt  from  at- 
tachment by  reason  of  having  complied  with 
the  constitution  and  laws  of  this  state  affect- 
ing foreign  corporations,  it  would  be  unneces- 
sary to  discuss  or  determine  any  other  ques- 
tion involved  in  this  case. 

It  is  conceded  that  the  appellant  is  a  for- 
eign corporation  organized  and  existing  under 
the  laws  of  the  state  of  Maine,  [709]  and 
unless  when  it  applied  to  the  state  of  Idaho 
for  admission  to  do  business  within  this  state 
and  by  a  full  compliance  with  the  constitu- 
tion and  laws  of  this  state  affecting  foreign 
corporations  it  thereby  became  a  resident  cor- 
poration within  the  meaning  of  the  attach- 
ment law,  and  thereby  became  exempt  from 
attachment  within  the  meaning  of  the  stat- 
utes above  cited,  it  could  at  this  time  be  con- 
sidered in  no  other  light  than  a  nonresident. 

In  the  case  of  Boyer  v.  Northern  Pac.  R. 
Co.  8  Idaho  74,  06  Pac.  826,  70  L.R.A.  691, 
the  court  says: 

'  "Both  upon  principle  and  authority,  pri- 
vate corporations  are  residents  of  the  state 
in  which  they  arc  created.  They  have,  and 
can  have,  but  one  domicile — that  the  state 
of  their  birth,  and  which  is  fixed  by  the  char- 
ter of  incorporation.  They  may  migrate  into 
other  countries  and  jurisdictions  for  the  pur- 
pose of  business,  and  may  be  permitted  to 
carry  on  business  in  other  states;  yet,  so  far 
as  jurisdiction  of  courts  is  concerned,  they 
are  treated  both  by  our  federal  courts  and 
by  our  state  courts  as  residents  of  the  state 
in  whicli  created,  and  nonresidents  of  other 
states.  The  appellant  in  this  case  is  a  foreign 
corporation.  .  .  .  Foreign  corporation** 
are  and  remain,  to  all  intents  and  purposes, 
so  far  as  jurisdiction  of  actions  is  concerned, 
nonresidents  of  the  state." 

In  the  case  of  New  York  L.  Ins.  Co.  v. 
Pike,  51  Colo.  238,  117  Pac.  899,  the  supreme 
court  of  Colorado  says: 
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"The  authorities,  both  eourt  and  text- 
writers,  announce  as  settled  doctrine  that  a 
corporation  organized  under  the  laws  of  one 
state  is  a  resident  of  the  state  under  wlione 
laws  it  was  created;  that  it  cannot  be  a 
resident  of  any  other  state;  and,  though  such 
a  corporation  be  permitted  by  another  state, 
upon  compliance  with  its  laws,  to  carry  on 
its  business  there,  such  permission  and  com- 
pliance does  not  make  it  a  resident  of  such 
other  state.  ...  To  hold  otherwise  would 
be  to  ingraft  upon  the  statute  an  exception 
which  is  wholly  foreign  to  its  plain  terms, 
and  would  be  only  an  amendment  thereof." 

In  Cook  on  Corporations,  7th  ed.  sec.  1, 
it  is  said:  "The  domicile,  residence,  and  citi- 
zenship of  a  corporation  are  in  the  state 
where  it  is  created.'* 

[710]  To  grant  to  a  foreign  corporation 
the  right  to  hold  property,  to  do  business, 
maintain  actions,  enjoy  the  benefits  of  emi- 
nent domain,  does  not  make  it  a  domestic 
corporation,  and  notwithstanding  the  right 
to  the  enjoyment  of  all  of  these  privileges, 
and  such  offers  as  the  legislature  may  from 
time  to  time  provide,  the  residence  or  citizen- 
ship of  a  foreign  corporation  would  not  be 
changed  and  it  would  still,  under  the  great 
weight  of  authority,  be  subject  to  attachment 
as  a  foreign  corporation.  (Barbour  v.  Paige 
Hotel  Co.  2  App.  Cas.  (D.  C.)  174;  Cowardin 
V.  Universal  L.  Ins.  Co.  32  Grat.  (Va.)  445; 
Merrick  v.  Van  Santvoord,  34  N.  Y.  208; 
Blackstone  Mfg.  Co.  v.  Blackstone,  13  Gray 
(Mass.)  488;  Augusta  Bank  v.  Earle,  13  Pet. 
519,  10  U.  S.  (L.  ed.)  274;  Shaw  v.  Quincy 
Min.  Co.  145  U.  S.  444,  12  S.  Ct.  935,  36 
U.  S.  (L.  ed.)  768.) 

The  supreme  court  of  California  in  Waech- 
ter  V.  Atchison,  etc.  R.  Co.  10  Cal.  App.  70, 
101  Pac.  41,  had  under  consideration  the 
question  of  venue  in  a  suit  brought  against 
a  foreign  corporation,  involving  the  same 
principle  that  we  are  called  Upon  to  consider. 
The  court  held  that  "Its  primary  purpose 
was  apparently  to  place  foreign  railway  and 
transportation  companies  upon  an  equal 
standing  in  this  state  with  domestic  corpo- 
rations, in  respect  to  building  railways  and 
exercising  the  right  of  eminent  domain,  and 
the  rijjhts  and  privileges  incident  thereto. 
To  construe  it  as  taking  such  companies  out 
of  the  operation  of  the  provisions  of  the  gen- 
eral section  relating  to  the  place  of  trial  of 
actions  would  be  to  create  a  specially  privi- 
leged class  of  nonresident  corporations  who 
would  be  favored  above,  not  only  nonresident 
natural  persons,  but  all  other  foreign  corpo- 
rations that  might  be  doing  business  in  the 
state.  This  would  not  only  result  in  creating 
a  special  class  of  corporate  defendants  in  civil 
actions,  but  would  also  arbitrarily  discrimi- 
nate in  favor  of  corporations  against  natural 
persons  who  were  nonresidents." 


The  authorities  are  uniform  that  the  domi- 
cile, residence  and  citzenship  of  a  corporation 
are  in  the  state  where  it  is  created,  and  that 
where  the  corporation  is  not  domesticated, 
that  is,  reincorporated  in  other  states  where  it 
does  business,  it  can  have  but  one  domicile, 
one  residence  and  one  citizenship,  [711]  and 
that  is  in  the  state  issuing  its  charter  and 
maintaining  supervision  and  control  over  the 
corporation.  (5  Thompson  on  Foreign  Corp. 
2d  ed.  sec.  6629.) 

In  Drake  on  Attachments,  7  th  ed.  sec.  80, 
the  proposition  is  stated  as  follows: 

"The  foreign  character  of  a  corporation  is 
not  to  be  determined  by  the  place  where  its 
business  is  transacted,  or  where  the  corpora- 
tors reside,  but  by  the  place  where  its  charter 
was  granted.  With  reference  to  inhabitancy, 
it  is  considered  an  inhabitant  of  tlie  state  in 
which  it  was  incorporated."  These  general 
principles  respecting  residency  or  inhabitancy 
of  corporations  cannot  be  denied  or  ques- 
tioned. (Cowardin  v.  Universal  L.  Ins.  Co. 
32  Grat.   (Va.)   445.) 

It  must  be  conceded  that  it  is  beyond  the 
power  of  the  state  to  forfeit  or  extend  the 
corporate  existence  of  a  foreign  corporation. 
It  can  exercise  no  power  or  control  over  the 
corporation  as  such.  A  foreign  corporation 
by  compliance  with  the  constitution  and  laws 
may  do  business  within  the  state  at  its 
pleasure,  and  when  dissatisfied  can  withdraw 
at  will. 

The  provisions  of  our  attachment  law  pro- 
vide for  no  such  exemption  as  contended  for 
by  appellant,  and  even  though  the  legisla- 
ture should  attempt  to  make  some  such  pro- 
vision looking  to  the  exemption  of  foreign 
corporations  from  attachment  by  a  compli- 
ance with  the  constitution  and  laws,  such 
legislation  miglit  be  seriously  questioned  upon 
the  ground  and  for  the  reason  that  it  would 
be  clasH  legislation,  or  an  attempt  on  the 
part  of  the  legislature  to  confer  special  privi- 
leges upon  a  particular  class  of  persons  whiclt 
could  not  be  enjoyed  by  all  alike.  We  do 
not  think  that  the  legislature  ever  Intended 
that  a  foreign  corporation,  by  complying  with 
the  constitution  and  laws  of  this  state  per- 
mitting it  to  do  business  should  be  regarded 
as  a  resident  of  this  state  within  the  mean- 
ing of  our  attachment  laws,  and  that 
its  property  should  be  exempt  from  attach- 
ment. (Voss  V.  Evans  Marble  Co.  101  111. 
App.  373. 

In  view  of  the  conclusion  reached  by  this 
court  upon  the  second  ground  of  objection 
urged  to  the  validity  of  the  attachment  of 
the  property  of  appellant,  it  becomes  imma- 
terial whether  or  not  the  stock  pledged  by  the 
Idaho  Railway,  Light  [712]  &  Power  Com- 
pany to  respondent  is  or  became  valueless  by 
the  fault  of  respondent  or  the  conduct  of  ap- 
pellants. 
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The  third  objection  ur<jed,  namely,  that  the 
undertaking  for  attachment  was  insufficient, 
was  not  discussed  by  counsel  for  appellants, 
either  during  the  oral  argument  or  in  the 
brief  filed  on  appellants'  behalf. 

The  order  of  the  district  court  refusing  to 
dissolve  the  attachment  is  hereby  alTirmed. 
Coi»ts  awarded  to  respondent. 

Sullivan,  C.  J.,  and  Morgan,  J.,  concur. 


NOTE. 

Right  to  Issue  Attadtment  against  For- 
eign Corporation  on  Ground  of  Non- 
residenee. 


Generally. 

As  a  general  rule  a  foreign  corporation  is 
deemed  to  be  a  nonresident  within  a  statute 
authorizing  attachment  on  the  ground  of  non- 
residence. 

United  States. — Vance  v.  Pullman  Co.  160 
Fed.  707  (Construing  West  Virginia  Statute). 

California. — Title  Ins.  etc.  Co.  v.  California 
Development  Co.  171  Cal.  173,  152  Pac.  542. 

Delaware. — ^Albright  v.  United  Clay  Pro- 
duction Co.  6  Penn.  108,  62  Ala.  726.  Com- 
pare Vogle  V.  New  Granada  Canal,  etc.  Nav. 
Co.  1  Houst.  294. 

Georgia. — South  Carolina  R.  Co.  v.  Mc- 
Donald, 5  Ga.  631;  Wilson  v.  Dansforth,  47 
Ga.  676;  Pyrohisite  Manganese  Co.  v.  Ward, 
73  Ga.  491 ;  Parramore  v.  Alexander,  132  Ga. 
642,  64  S.  E.  660. 

Illinois. — Mineral  Point  R.  Co.  v.  Keep,  22 
111.  9,  74  Am.  Dec.  124;  Wabash  R.  Co.  v. 
Dougan,  41  111.  App.  543;  Iroquois  i<urnace 
Co.  V.  Wilkin  Mfg.  Co.  77  111.  App.  ^n,  af- 
firmed 181  111.  582,  54  N.  E.  987. 

Idaho. — See  the  reported  case. 

Ka^isas. — See  Sipult  v.  Wilson  Land,  etc. 
Co.  94  Kan.  224,  146  Pac.  329. 

Louisiana. — ^Martin  v.  Branch  Bank,  14  La. 
415. 

Maryla/nd. — ^^lason  v.  Union  Mills  Paper 
Mfg.  Co.  81  Md.  446,  32  Atl.  311,  48  Am.  St. 
Rep.  524,  29  L.R.A.  273;  Linville  v.  Hadden, 
88  Md.  594,  41  Atl.  1097,  43  L.R.A.  222; 
Hodgson  v.  Southern  Bldg.  etc.  Assoc.  91  Md. 
439,  46  Atl.  073.  See  also  Southern  Bldar.  etc. 
Assoc.  V.  Price,  88  Md.  155,  41  Atl.  53,  42 
L.R.A.  206. 

Massachusetts. — Blackstone  Mfg.  Co.  v. 
Blackstone,  13  Gray  488.  (See  infra  this 
subdivision  as  to  subsequent  statute.) 

New  York. — Demarest  v.  Flack,  128  X.  Y. 
205,  28  N.  E.  645,  13  L.R.A.  854.  See  also 
Hil)ernia  Nat.  Bank  v.  Lacombe,  84  N.  Y. 
367,  38  Am.  Rep.  518;  Wolff  v.  American 
Union  F.  Ins.  Co.  92  Misc.  438,  166  N.  Y.  S. 
104.  Compare  McQueen  v.  Middletown  Mfg. 
Co.  16  Johns.  6. 


Korth  Carolina. — Bernhardt  v.  Brovnoi,  118 
N.  C.  700,  24  S.  E.  527,  715,  119  N.  C.  606, 
26  S.  E.  162,  36  L.R.A.  402. 

Ohio, — Edwards  Mfg.  Co.  v.  Ashland  Sheet 
Mill  Co.  31  Ohio  Cir.  Ct.  Rep.  414;  Rosenham 
Co.  V.  Cohen,  32  Ohio  Cir.  Ct.  Rep.  637. 
Compare  Stickney  v.  Missouri  State  Bank,  1 
Ohio  Dec.    (Reprint)   80,  1  West.  L.  J.  563. 

Pennsylvania. — Bushel  v.  Commonwealth 
Ins.  Co.  15  Serg.  k  R.  173.  (See  infra,  this 
subdivii^ion   aa  to  subsequent  statute.) 

Tennessee. — Had  ley  v.  Freedman^s  Sav.  etc. 
Co.  2  Tenn.  Ch.  122;  Union  Bank  v.  U.  S. 
Bank,  4  Humph.  369;  Stonga  Coke,  etc.  Co. 
V.  Southern  Steel  Co.  123  Tenn.  428,  131 
S.  W..  988,  31  L.R.A.(N.S.)    278. 

Vervwnt. — Somorville  Lumber  Co.  v.  Mack- 
res,  86  Vt.  466,  85  Atl.  977. 

Virginia. — U.  S.  Bank  v.  Merchants'  Bank, 
1  Rob.  573.  (See  infra,  this  subdivision  as  to 
subsequent  statute.) 

West  Virginia. — Hall  v.  Virginia  Bank,  14 
W.  Va.  5tJ4;  Quesenberry  v.  People's  Bid*;, 
etc.  Assoc.  44  W.  Va.  512,  30  S.  E.  73; 
Savage  v.  People's  Bldg.  etc.  Assoc.  45  W.  Va. 
275,  31  S.  E.  991. 

In  South  Carolina  R.  Co.  v.  McDonald,  5 
Ga.  531,  the  court  said:  "It  is  clear  that  a 
corporation  may  occupy  one  of  the  positions 
to  wit:  the  position  of  a  nonresident,  in 
which  a  debtor  must  be  placed  before  the  at- 
tachment can  issue.  It  may  reside  out  of  the 
state,  and  hence,  we  infer,  that  the  statute 
applies  to  it.  We  have  seen  that  a  corpora- 
tion is  an  inhabitant,  or  resident  of  the  state, 
where,  by  law,  it  is  located.  In  that  state, 
therefore,  where  it  is  not  located,  it  is  a 
nonresident.  If  it  does  not  reside  in  Greorgia, 
it  resides  out  of  the  state,  and  falls  into  that 
predicament  in  which  the  process  by  the  act 
is  authorized  to  be  issued.  And  this  is  the 
only  condition  upon  which  it  could  be  at  all 
made  liable  to  the  process.  The  legislature 
has  actually  given  to  creditors  all  the  remedy 
which  it  would  be  possible  now  to  give  against 
a  corporation,  were  it  anew  to  undertake  to 
prescribe  remedies.  It  cannot  abscond,  nor 
remove,  nor  conceal  itself,  nor  stand  in  de- 
fiance of  a  peace  oflicer,  but  it  may  reside  out 
of  the  state.  But  it  is  argued,  that  because 
it  cannot  do  these  things  we  are  therefore 
to  infer,  that  the  legislature  did  not  con- 
template a  corporation — it  is  said,  in  other 
words,  that  it  contemplated  only  such  person? 
as  are  capable  of  absconding,  removing,  con- 
cealing, etc.,  and  inasmuch  as  corporations 
are  incapable  of  doing  these  thing.s,  they  arc 
not  embraced  in  the  act.  If  it  was  necessary 
that  a  debtor  should  reside  out  of  the  state, 
abscond,  remove  and  conceal  himself,  and 
stand  in  defiance  of  a  peace  oflicer — if  it  was 
necessary  for  him  to  fulfill  all  and  each  of 
the  conditions  prescribed,  before  an  attach- 
ment  could   issue,   why  then,   the  argument 
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would  be  irresistible.  The  demonstration  of 
this  necessity  is  indispensable  to  give  to  it  the 
least  force.  But  so  far  from  this  being  neces- 
sary, it  is  clear  that  the  process  will  issue 
upon  the  happening  of  any  one  of  the  con- 
tingencies named  in  the  act.  Nay,  more,  it  is 
obliged  to  issue  upon  a  single  ground,  and  if 
more  than  one  is  taken  in  the  complaint  on 
oath,  it  will  be  fatal  to  the  suit.  Tlie  stat- 
ute declares  that  the  process  shall  issue  upon 
a  complaint  on  oath,  that  a  debtor  resides 
out  of  the  state,  or  absconds,  or  is  removing, 
etc.  It  is  the  right  of  the  defendant  to 
traverse  the  ground  taken  by  the  plaintiff, 
and  he  must  be  distinctly  and  singly  notified 
upon  what  ground  the  plaint i  AT  relies."  And 
in  Bushel  v.  Commonwealth  Ins.  Co.  15  Serg. 
k  R.  (Pa.)  173,  the  court  in  discussing  the 
question  whether  a  foreign  corporation  was 
within  a  statute  providing  for  attachment 
against  nonresidents  said:  "Are  foreign  cor- 
porations within  the  spirit  of  the  act?  We 
are  so  to  construe  the  act  as  to  suppress  the 
mischief  and  advance  the  remedy.  The  mis- 
chief which  the  legislature  intended  to  remedy 
was,  that  the  effects  of  persons,  artificial  or 
natural,  who  were  absent,  were  not  equally 
liable  with  those  of  persons,  artificial  or 
natural,  dwelling  upon  the  spot,  to  make  res- 
titution for  debts  contracted  or  owing  within 
the  province.  Foreign  corporations  and  for- 
eign individuals  were  placed  on  a  better  foot- 
ing before  the  passage  of  the  act  than  domes- 
tic corporations  or  citizens  of  the  state;  for 
remedy  whereof  the  act  in  question  was 
passed,  enabling  the  court  to  compel  an  ap- 
pearance, by  attachment  of  their  effects  with- 
in the  state.  It  may  be  here  proper  to  re- 
mark, that  the  act  has  alreadv  been  construed 
to  extend  to  persons,  who  have  never  been 
within  the  state;  it  has,  therefore,  the  same 
application  to  corporations  which  are  station- 
ary, as  to  natural  persons.  Foreign  corpora- 
tions, it  is  true,  are  necessarily  absent  from 
the  state,  but  may  have  effects  within  it, 
and  may  contract  and  owe  debts  to  citizens 
of  this  state,  which  they  may  be  unable  or 
unwilling  to  pay.  It  is  no  answer  to  say,  that 
this  is  a  mere  question  of  remedy;  that  the 
corporation  may  be  sued  in  Massachusetts,  as 
in  this  case,  or  in  Europe  or  Canton,  as  the 
case  may  be.  But  suppose  suit  should  be 
commenced  within  a  foreign  jurisdiction, 
judgment  obtained,  and  execution  issued,  and 
the  company  should  prove  insolvent  (and 
daily  experience  shows  us  that  this  is  no 
improbable  supposition),  what  would  be  the 
remedy  against  their  effects  within  this 
state?  Relief  must  depend  entirely  on  the 
laws  of  the  foreign  government.  If  there  was 
a  power  in  their  courts  to  compel  an  assign- 
ment, or  to  sequester  their  property,  in  and 
out  of  the  state,  there  might  be  some  remedy, 
liowever  inadequate,  to  the  creditor.     I  can- 


not bring  myself  to  believe  that  the  legisla- 
ture ever  intended  that  citizens  of  Pennsyl- 
vania, who  had  the  property  within  their 
grasp,  or  a  lien  upon  it,  should  be  deprived  of 
that  lien,  and  depend  for  the  payment  of  their 
debts  on  the  laws  of  a  sister  state,  or  of  a 
foreign  government,  and  the  more  especially 
am  I  unwilling  to  adopt  that  construction, 
at  this  time,  when  this  contract  was  made, 
and  contracts  are  daily  making  by  foreign 
corporations,  within  the  limits  of  tills  state, 
and  under  the  jurisdiction  of  this  court." 
So  in  U.  S.  Bank  v.  Merchants  Bank,  1  Rob. 
(Va.)  60.5,  the  court  in  disposing  of  a  con- 
tention that  a  foreign  corporation  is  not 
liable  to  attachment  as  a  nonresident  said: 
*'It  has  been  suggested  that  the  law  can  be 
applied  to  those  cases  only,  where  the  defend- 
ant would,  if  within  the  jurisdiction  of  the 
commonwealth,  be  liable  to  be  sued ;  and  that 
this  cannot  be  predicated  of  a  foreign  corpora- 
tion, for  it  can  have  no  legal  existence  without 
the  bounds  of  the  sovereignty  which  created 
it.  The  fact  might  be  conceded,  and  yet  the 
consequence  does  not  necessarily  follo\\. 
There  is  nothing  in  the  act  restricting  it  to 
defendants  who  could  be  sued  if  within  the 
commonwealth.  The  law  extends  to  all  non- 
residents. Whilst  they  continue  without  the 
state,  they  never  could  be  subject  to  the 
jurisdiction  of  the  commonwealth;  and  the 
law  was  passed  to  enable  the  creditor  to 
reach  their  effects,  because  they  would  not 
submit  themselves  to  the  jurisdiction  of  the 
state.  And  can  it  make  any  difference  in 
the  operation  of  the  act,  whether  the  juris- 
diction of  the  commonwealth  is  prevented 
from  attaching  by  the  defendant's  remaining 
out  of  the  state,  or  because  he  can  never 
come  within  it?  If  the  defendant  is  a  non- 
resident (to  whatever  cause  owing),  so  as  to 
be  without  the  jurisdiction  of  the  common- 
wealth, and  has  effects  subject  to  its  juris- 
diction, the  case  is  made  out  to  which  the  law- 
was  intended  to  apply."  In  Wilson  v.  Dans- 
forth,  47  Ga.  076,  it  was  held  that  a  statute 
permitting  attachments  to  issue  against  for- 
eign corporations  transacting  business  within 
the  state  did  not  affect  the  right  to  an  at- 
tachment '*when  the  debtor  resides  out  of 
this  state"  under  another  statute  and  an 
attachment  could  be  issued  under  the  latter 
statute  against  a  foreign  corporation  not  do- 
ing business  in  the  state.  See  also^  Pyrolusite 
Manganese  Co.  v.  Ward,  73  Ga.  491. 

In  a  number  of  jurisdictions  foreign  corpo- 
rations are  by  statute  expressly  made  sub- 
ject to  attachment.  Fitzgerald,  etc.  Constr. 
Co.  V.  Fitzgerald,  137  U.  S.  08,  11  S.  Ct.  30, 
34  U.  S.  (L.  ed.)  008  (construing  Nebraska 
statute)  ;  Soci^U*  P^onci^reet  Agricole  dee 
Etats  Unis  v.  Milliken,  135  U.  S.  304,  10  S. 
Ct.  823,  34  U.  S.  (L.  ed.)  208  (construing 
Texas  statute)  ;  Iron  Age  Pub.  Co.  v.  Western 
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Union  Tel.  Co.  83  Ala.  498,  3  So.  440,  3  Am. 
St.  Rep.  758 ;  Pullman  Palace  Car  Co.  v.  Har- 
rison, 122  Ala.  149,  25  So.  697,  82  Am.  St. 
Rep.  68;  Ocean  Ina.  Co.  v.  Portsmouth  Marine 
R.  Co.  3  Mete.  (Mass.)  420;  Folger  v.  Colum- 
bian Ins.  Co.  99  Mass.  267,  96  Am.  Dec.  747 ; 
Harley  v.  Charleston  Steam-Packet  Co.  2 
Miles  (Pa.)  249;  Mechanics'  Nat.  Hank  v. 
Miners'  Rank,  13  W.  N.  C.  (Pa.)  515;  Pierce 
V.  McLaughlin  Electric  Co.  28  W.  N.  C.  (Pa.) 
311;  Pain's  Pyro-Spectacle  Co.  v.  Lincoln 
Park,  etc.  Co.  5  Pa.  Dist.  474;  Real  v.  Toby 
Valley  Supply  Co.  13  Pa.  Co.  Ct.  273;  Drenev 
V.  VVopsononock,  23  Pa.  Co.  Ct.  376;  William- 
son V.  Eastern  Rldg.  etc.  Assoc.  54  S.  C.  582, 
32  S.  E.  705,  71  Am.  St.  Rep.  822;  George 
Norria  Co.  v.  Levin,  81  S.  C.  36,  61  S.  K. 
1103;  Cook,  etc.  Min.  Co.  v.  Thompwm,  110 
Va.  369,  66  S.  E.  79.  And  see  12  R.  C.  L. 
104. 

In  Missouri  it  is  provided  by  statute  that 
an  attachment  may  be  issued  where  the  ile- 
fendant  is  a  nonresident  or  where  the  de- 
fendant is  a  corporation  whose  chief  office  or 
place  of  business  is  out  of  the  state,  lender 
that  statute  the  right  of  attachment  against 
foreign  corporations  is  limited  to  those  whose 
chief  office  or  place  of  business  is  out  of  the 
Mtate.  Farnsworth  v.  Terre  Haute,  etc.  R. 
Co.  29  Mo.  76;  Robb  v.  Chicago,  etc.  R.  Co. 
47  Mo.  540;  Middough  y.  St.  Joseph,  etc.  R. 
Co.  61  Mo.  620. 

Foreign  Corporation  Doing  Business  or 
Becoming  Chartered  in  State. 

In  most  of  the  jurisdictions  the  fact  that  a 
foreign  corporation  is  doing  business  within 
the  state  and  has  complied  with  the  require- 
ments of  the  statute  imposed  on  foreign  cor- 
porations doing  business  in  the  state,  does 
not  affect  its  liability  to  attachment  as  a 
nonresident.  Albright  v.  Union  Clay  Produc- 
tion Co.  5  Penn.  (Del.)  198,  62  Atl.  726; 
Wilson  V.  Danforth,  47  Ga.  676,  and  Parra- 
more  v.  Alexander,  132  Ga.  642,  64  S.  E.  660 
(under  statute)  ;  South  Carolina  R.  Co.  v. 
Peoples*  Sav.  Inst.  64  Ga.  18;  Hodgson  v. 
Southern  Rldg.  etc.  Assoc.  91  Md.  439,  46 
Atl.  971;  Rarbour  v.  Paige  Hotel  Co.  2  App. 
Cas.  (D.  C.)  174;  Williamson  v.  Eastern 
Rldg.  etc.  Assoc.  64  S.  C.  582,  32  S.  E.  765, 
71  Am.  St.  Rep.  822;  Oowardin  v.  Universal 
L.  Ins.  Co.  32  Grat.  (Va.)  445;  Cook,  etc. 
Min.  Co.  V.  Thompson,  110  Va.  369,  66  S.  E. 
79;  Quesenberry  v.  People's  Rldg.  etc.  Assoc. 
44  W.  Va.  612,  30  S.  E.  73;  Savage  v.  Peo- 
ple's Rldg.  etc.  Assoc.  45  W.  Va.  275,  31  S. 
E.  991.  And  see  the  reported  case.  S«»e  also 
Rernhardt  v.  Rrown,  118  N.  C.  700,  24  S.  E. 
.527,  715,  36  L.R.A.  406,  119  N.  C.  506,  26  S. 
E.  162,  36  L.R.A.  407.  And  see  2  R.  C.  L. 
820.  Thus  in  Rarlxmr  v.  Paige  Hotel  Co. 
supra,    it  was   said:      "Upon   principle   and 


authority,  we  must  hold  that  the  defendant, 
notwithstanding  its  exclusive  engagement  in 
husiness  in  the  district,  its  organization  for 
that  purpose  only,  and  the  continuous  pres- 
ence of  its  secretary  and  treasurer  therein, 
is  a  nonresident  and  subject  to  attachment 
as  such.'*  In  South  Carolina  R.  Co.  v.  Peo- 
ples* Sav.  Inst.  64  Ga.  18,  it  appeared  that  a 
foreign  railroad  company  was  allowed  to  ex- 
tend its  road  into  a  city,  and  was  made 
liable  to  be  sued  by  persons  having  claims 
against  it  in  the  proper  courts  of  the  counties 
and  cities  of  the  state.  The  court  said: 
"That  did  not  make  it  any  the  less  a  foreign 
corporation,  and  liable  to  be  proceeded  against 
by  attachment,  as  provided  by  the  general 
laws  of  the  state — the  provision  that  it  might 
be  sued  in  the  courts  of  this  state  was  mere- 
ly a  cumulative  remedy  for  the  better  pro- 
tection of  our  own  people  but  did  not  alter 
or  repeal  the  general  attachment  laws  of  the 
state,  nor  any  part  thereof." 

Rut  where  a  corporation  becomes  domesti- 
cated or  chartered  in  a  state  other  than  that 
by  which  it  was  originally  chartered  it  i 
not  subject  to  attachment  as  a  nonresident 
in  that  state.  Rernhardt  v.  Rrown,  118  N.  C. 
700,  24  S.  E.  527,  715,  36  L.R.A.  406,  lift 
N.  C.  606,  26  S.  E.  162,  36  L.R.A.  407; 
Sprague  v.  Hartford,  etc.  R.  Co.  6  R.  J.  233; 
Stonega  Coke,  etc.  Co.  v.  Southern  Steel  Co. 
123  Tenn.  428,  131  S.  W.  988,  31  L.R.A. 
(X.S.)  278.    And  see  2  R.  C.  L.  820. 

In    several    jurisdictions   the   rule   obtains 
that   a   foreign   corporation   which   has   been 
authorized  to  do  business  within  a  state  is 
not  subject  to  attachment  therein  as  a  non- 
resident.    Burr   v.   Co-operative   Constr.   O). 
162  111.  App.  512;  Martin  v.  Mobile,  etc.  R. 
Co.  7  Rush    (Ky.)    116;   Phillipsburgh  Bank 
v.  Lackawanna  R.  Co.  27  N.  J.  L.  206;  Gold- 
mark  V.  Magnolia  Metal  Co.  65  N.  J.  L.  341, 
47  Atl.  720;  Brand  v.  Auto  Service  Co.  75  N. 
J.  L.  230,   67  Atl.   19;   Puerruiig  v.  Carter 
Crume  Co.  16  Ohio  Cir.  Ct.  629,  9  Ohio  Cir. 
Dec.  411;  Rigalow  Fruit  Co.  v.  Armour  Car 
Lines,  75  Ohio  St.  108,  78  N.  E.  267,  reversing 
26  Ohio  Cir.  Ct.  Rep.  496;  Edwards  Mfg.  Co. 
v.   Ashland  Sheet  Mill  Co.  31  Ohio  Cir.  Ct. 
Rep.  414;  E.  A.  Rosenham  Co.  v.  Cohen,  32 
Ohio  Cir.  Ct.  Rep.  637.     See  also  Farnsworth  v. 
Terre  Haute,  etc.  R.  Co.  29  Mo.  75;  St.  Louis 
v.  Wiggins  Ferry  Co.  40  Mo.  680;   Robb  v. 
Chicago,  etc.  R.  Co.  47  Mo.  640;  Middough  v. 
St.  Joseph,  etc.  R.  Co.  51  Mo.  520.   Compare 
Voss  v.  Evans  Marble  (3o.  101  lU.  App.  373. 
Thus  in  Martin  v.  Mobile,  etc.  R.  Co.  supra,  it 
appeared  that  a  foreign  corporation  was  per- 
mitted by  a  statute  to  extend  its  road  through 
the  state  and  was  granted  all  the  privilegcF. 
right!^,  and  immunities  granted  to  it  by  the 
state  of  its  incorporation.     It  was  held  that 
it    was    not    subject    to    attachment    ou    tlie 
ground  of  nonresidence. 
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But  even  in  jurisdictions  maintaining  the 
rule  last  stated  a  foreign  corporation  which 
has  failed  to  comply  with  the  statute  pre- 
scribing conditions  under  which  a  foreign 
corporation  may  do  business  in  the  state  is 
uot  exempt  from  attachment.  Goldmark  ▼. 
Magnolia  Metal  Co.  65  N.  J.  L.  341,  47  Atl. 
720. 

In  Bigalow  Fruit  Co.  v.  Armour  Car  Lini-s, 
74  Ohio  St.  168,  78  N.  E.  267,  applying  a 
statute  providing  that  foreign  corporations 
complying  with  the  requirements  as  to  doing 
business  in  the  state  should  not  be  subject  to 
attachment  on  the  ground  that  they  were 
foreign  corporations  or  nonreaidents,  and 
also  providing  that  the  statute  was  inap- 
plicable to  "corporations  engaged  in  Ohio 
in  interstate  commerce,"  it  was  held  that  a 
company  engaged  in  the  business  of  furnish- 
ing cars  for  its  own  business  and  also  furnish- 
ing cars  for  refrigeration  for  fruit  shipments 
was  embraced  in  the  exception  to  the  statute 
and  was  not  immune  from  attachment. 


STATE  ET  AI.. 
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KENOSHA  HOME  TEUBPHONE 
COMPANY. 

Wisconsin  Supreme  Court — October  6,  1914. 

ISS  Wis,  871;  148  N.  W.  S77. 


Evidence  —  Parol  to  Supplement  Con- 
tract —  Place  of  Payment. 

WTiere  a  telephone  rental  contract  is  silent 
as  to  the  place  of  payment  of  rentals,  but 
provides  that  it  cannot  be  varied,  except  in 
writing,  signed  by  a  contract  agent  or  higher 
officer  of  the  company,  evidence  of  an  oral 
agreement  between  plaintiff  and  defendant's 
service  solicitor  that  rentals  should  be  col- 
lected monthly  by  collectors  at  plaintiff's 
office  is  inadmissible. 

[See  note  at  end  of  this  case.] 

Cotttraeta     —     Interpretation     —    Pre- 
sumption as  to  Place  of  Payment. 

Where  a  contract  to  pay  money  is  silent  as 
to  the  place  of  payment,  the  law,  in  the  ab- 
sence of  any  legitimate  inference  to  the  con- 
trary, implies  that  payment  shall  be  made  at 
the  creditor's  residence,  oflSce,  or  place  of 
business,  if  within  the  state. 

Telegraplts  and  Telepltonea  —  Rnlea  — 
ClianBe  in  Method  of  Collection. 

A  telephone  company  is  authorized  to 
change  its  method  of  collecting  rentals  by 
means  of  collectors,  so  as  to  require  payment 
at  its  business  office,  where  such  change  did 


not  entrench  on  contract  rights  or  statutory 
mandates. 

Requiring  Paynient  at  Office. 

A  rule  of  a  telephone  company,  requiring 
payment  of  rentals  at  its  business  office,  is 
reasonable  and  valid. 

Appeal  from  Circuit  Court,  Kenosha  coun- 
ty:    QuiNLAN,  Judge. 

Action  to  recover  penalty.  State  et  al., 
plaintiffs,  and  Kenosha  Home  Telephone 
Company,  defendant.  Judgment  for  defend- 
ant    Plaintiffs  appeal.    Affibmed 

[372]  Action  to  recover  a  penalty  under 
sec,  1791a,  Stats.  1913,  for  failure  to  furnish 
plaintiff  O'Donnell  telephone  service.  Octo- 
ber 27,  1906,  O'Donnell  entered  into  a  writ- 
ten contract  with  the  defendant  wherein  the 
latter  agreed  to  furnish  him  telephone  serv- 
ice at  the  rate  of  $2.50  per  month  payable 
in  advance.  The  term  of  service  was  to  be 
until  the  last  day  of  October,  1007,  and 
thereafter  until  terminated  by  thirty  days' 
written  notice  by  either  party.  The  contract 
waij  silent  as  to  the  place  of  payment,  and 
contained  among  other  provisions  the  fol- 
lowing: 

"Upon  nonpayment  of  any  sum  due,  .  ,  . 
the  company  may  terminate  the  subscriber's 
right  hereunder  immediately,  and  sever  his 
connection  and  remove  the  instrument.** 

"Its  terms  cannot  be  varied  or  waived  bv 
any  representation  or  promise  of  any  can- 
vasser or  other  person,  unless  the  same  be 
in  writing  and  signed  by  a  contract  agent 
or  higher  officer  of  the  company.*' 

Previous  to  the  month  of  October,  1911, 
the  company  had  sent  collectors  to  O'Donnell 
as  it  had  to  other  subscribers,  but  about  Sep- 
tember 1,  1911,  it  adopted  a  rule  applicable 
to  all  subscribers  that  collectors  would  no 
longer  be  sent,  but  bills  would  be  mailed 
monthly  to  each  subscriber  and  payment  nuiHi, 
be  made  by  the  subscriber  at  the  oITice  of  the 
company  not  later  than  the  15th  of  the 
month.  Written  notice  of  such  rule  was  sent 
to  0*Donnell  and  to  the  other  subscribers  on  or 
[373]  about  the  1st  day  of  September,  1011. 
A  like  notice  was  sent  to  each  subscriber  in- 
cluding O'Donnell  about  October  1st.  Octo- 
ber 15th  and  October  21st  the  company  sent 
further  notices  to  him  calling  his  attention 
to  his  unpaid  account  of  $2.50  for  the  cur- 
rent month  and  requesting  payment  thereof, 
and  again  on  October  26th  it  sent  him  a 
further  notice  of  his  unpaid  account  stating 
that  unless  it  was  paid  at  the  company's 
office  by  12  o'clock  noon  of  October  30th  his 
telephone  connection  would  be  severed  and 
the  instrument  removed.  On  October  30th 
it  again  twice  requested  him  to  pay  his  ac- 
count at  its  office. 
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O'Donnell  refused  to  pay  his  account  at 
the  oiiice  of  the  company,  claiming  that  he 
had  an  oral  agreement  with  the  company, 
entered  into  on  its  hehalf  by  the  canvasser 
who  secured  liis  contract,  that  collections 
should  be  made  at  his  oihce.  On  or  about 
October  28th  he  called  the  manager  of  the 
company  to  his  office  and  there  tendered  him 
the  amount  due  the  company  for  the  month 
of  October.  The  manager  refused  to  receive 
it  on  the  ground  that  he  was  instructed  by 
his  superior  officers  not  to  receive  payments 
except  at  the  company's  office.  Altout  6 
o^clock  in  the  afternoon  of  October  30th  the 
company  disconnected  plaintiff's  service,  since 
which  time  it  has  not  been  resumed,  nor  has 
he  made  any  request  accompanied  by  a  tender 
for  a  resumption  of  the  service. 

The  trial  court  made  eleven  separate  con- 
clusions of  law,  some  of  which  were  to  the 
effect  that  the  written  contract  could  not  be 
varied  by  parol;  that  the  rule  requiring  pay- 
ment at  the  company's  office  did  not  change 
the  terms  of  the  contract  between  the  par- 
ties; that  it  was  a  reasonable  rule;  that 
plaintiff  was  in  default  and  th«  company 
rightfully  disconnected  his  service  and  had 
incurred  no  penalty  under  sec.  1791a.  From 
a  judgment  in  favor  of  the  defendant  the 
plaintiffs  appeal. 

Calvin  Stewart  and  Alfred  L.  Drury  for 
appellant  O'Donnell. 

Cavanaghy  Barnes  d  Cavanagh  and  Miller, 
Mack  d  Fair  child  for  respondent. 

[374]  ViNJE,  J. — In  view  of  the  effect  of 
the  written  contract  entered  into  between  the 
parties  a  number  of  questions  argued  in  the 
briefs  need  nqt  be  considered.  In*  addition  to 
the  provision  in  the  body  of  the  contract  that 
it  could  not  be  varied  except  in  writing  signed 
by  a  contract  agent  or  higher  officer  of  the 
company,  its  Arat  line  reads:  '*This  contract 
cannot  be  varied  except  as  herein  stated." 
Provisions  restricting  the  authority  of  agents 
or  employees  of  a  corporation  to  vary,  or  add 
by  parol  to,  the  terms  of  a  written  oontract 
]>repared  by  it  for  execution  are  reasonable 
and  valid.  The  oral  agreement,  therefore, 
entered  into  between  O'Donnell  and  the  can- 
vaHser  of  the  company  as  to  the  place  of 
payment  was  void  if  it  varied  or  added  to 
the  terms  of  the  written  contract. 

Where  a  contract  for  the  payment  of  money 
irt  silent  as  to  the  place  of  payment,  in  the 
absence  of  any  legitimate  inferences  to  the 
contrary  the  law  implies  that  payment  shall 
be  made  at  the  residence,  office,  or  place  of 
huHinoss  of  the  creditor,  if  within  the  state. 
Bain  v.  Wilson,  1  J.  J.  Marsh.  (Ky.)  202; 
rjalloway  v.  Standard  F.  Ins.  Co.  45  W.  Va. 
237,  31  S.  E.  969;  Dockham  v.  Smith,  113 
Mass.  320,  18  Am.  Rep.  495;   30  Cyc.  1185. 


The  same  rule  was  announced  in  Hale  v.  Pat- 
ton,  60  N.  Y.  233,  19  Am.  Rep.  168,  but  in 
that  case  the  creditor  was  absent  from  the 
state  and  it  was  lield  not  to  apply.  In  Moore 
V.  Davidson,  18  Ala.  209,  the  court  held  that, 
where  a  contract  for  the  payment  of  money 
was  silent  as  to  the  place  of  payment,  parol 
evidence  was  inadmissible  to  show  that  it 
was  different  than  that  of  the  place  of  con- 
tract. It  is  a  general  rule  that  in  the  absence 
[375]  of  a  valid  contract  to  the  contrary  the 
'  debtor  of  money  must  seek  the  creditor,  if 
the  latter  be  within  the  state  and  his  resi- 
dence therein  is  ascertainable,  and  there 
make  payment.  22  Am.  &  Eng.  Enc.  of  L#aw 
(2d  ed.)  533  and  cases  cited.  It.  follows  that 
the  parol  contract  relied  upon  varied  the 
terms  of  the  written  contract  and  was  void 
because  expressly  forbidden  by  such  written 
contract. 

The  right  of  the  company  to  make  reason- 
able changes  in  its  method  of  doing  business, 
BO  long  as  such  changes  did  not  entrench 
upon  contract  rights  or  violate  statutory 
mandates,  cannot  be  questioned.  Reasonable 
rules  for  tlie  conduct  of  business  may  always 
be  made  subject  to  the  limitations  above 
stated.  The  rule  here  made  was  reasonable 
in  its  nature,  one  no  doubt  productive  of 
less  confusion  and  mistakes,  and  tending  to  a 
more  economical  administration  of  the  affairs 
of  the  company,  and  not  unreasonably  burden- 
some upon  the  subscribers.  In  Magruder  v. 
Cumberland  Telephone,  etc.  Co.  92  Miss.  716, 
46  So.  404,  16  L.R.A.(N.S.)  560,  it  was  ex- 
pressly held  that  the  custom  of  a  telephone 
company  to  send  collectors  may  upon 
sufficient  notice  be  abandoned  and  the  sub- 
scribers may  be  compelled  to  pay  at  the 
company's  office.  So  also  a  rule  requiring 
subscribers  to  pay  within  a  rt^anonable  tim** 
may  be  enforced.  Rushville  Co-op.  Tel.  Co.  v. 
Irvin,  27  Tnd.  App.  62,  59  N.  K.  327. 

There  can  be  no  question  in  this  case  but 
that  repeated  timely  notices  of  the  change 
were  given  to  O'Donnell. 

The  tender  to  the  manager  at  the  office  of 
ODonnell  was  not  such  tender  as  to  render 
the  company  liable,  for  it  was  not  obliged  to 
receive  payment  there  at  the  time  it  was  of- 
fered.  Under  the  circumstances  of  tfaia  case 
it  could  insist  upon  a  compliance  with  its 
reasonable  regulation  as  to  place  of  payment. 

By  the  Court. — Judgment  affirmed. 


NOTE. 

AdmiMlblUty  of  Parol  Eridoace  ta 
Show  Plaea  of  Payment  under  Coa- 
traot  Silent  in  That  Reapeet. 

The  prevailing  rule  is  that  parol  evidence 
of  an  agreement  relative  to  the  place  of  pay- 
ment of  money  to  be  paid  under  a  contract 
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is  admissible  where  the  contract  is  silent  in 
that  respect.    Pearson   v.    Bank   of   Metrop- 
olis, 1  Pet.  89,  7  U.  S.   (L.  ed.)   65;  Cox  v. 
National  Bank,  100  U.  S.  713,  25  U.  S.   (L. 
ed.)  741;  Ebert  v.  Arends,  190  111.  221,  60  N. 
)•:.  211;  Blackerby  v.  Continental  Ins.  Co.  83 
Ky.  574;  State  Bank  v.  Hurd,  12  Mass.  172; 
McKee  v.  Boswell,    33    Mo.    567;    Meyer    v. 
Ilibsher,  47  N.  Y.  265;  Wittkowski  v.  'Sraith, 
84  N.  C.  672,   37   Am.    Rep.    633;     Rose    v. 
McCracken,  20  Tex.  Civ.  App.  637,  50  S.  VV. 
152     See  also,  Myers  v.  Byington,  34  la.  205; 
Farmers,     etc.     Bank     v.     Allen,     18     Md. 
475;     Thompson     v.     Ketcham,      4      Johns. 
(N.     Y.)      285,      17      Cyc.      745.      Compare 
Spccht    V.    Howard,    16    Wall.    564,    21    U. 
S.    (L.    ed.)     348;     Thompson   v.  Ketcham, 
8  Johns.   (N.  Y.)   189,  6  Am.  Dec.  332;  Big- 
ham  V.  Talbot,  51  Tex.  450.     Thus  in  Ebert 
V.  Arends,  supra,  it  was  said :   ''In  cases  where 
the  place  of  payment  is  thus  omitted  in  the 
written  contract,  it  may  be  shown  by  testi- 
mony that  a  place  of  payment  was  agreed 
upon  by  parol  between  the  parties."     And  in 
Cox  V.  National  Bank,  100  U.  S.  713,  25  U.  S. 
(L,  ed.)   741,  it  was  said:     "Where  no  place 
of  payment  is  expressed  in  a  bill  or  note,  the 
general  rule,  in  the  absence  of  any  agreement 
or  circumstances  fixing  or  indicating  a  dif- 
ferent intention,  is  that  the  place  of  pr^'sent- 
ment  is  the  place  where  tlie  acceptor  or  maker 
resides,  or  at  their  usual  place  of  business. 
.    .    .    Parol  testimony  to  show  such  an  agree- 
ment is  admissible,  it  being  settled  law  that 
the   introduction    of   such    testimony   is   not 
inconsistent    with    the  rule   that  a  written 
instrument   cannot   be  varied   by   parol    evi- 
dence."    Pearson  v.   Bank   of   Metropolis,   1 
Pet.  89,  92,  7  U.  S.   (L.  ed.)   63,  66.     Black- 
erby V.  Continental  Ins.  Co.  83  Kv.  574,  the 
<ourt  in  holding  to  be  admissible  parol  evi- 
dence of  the  place  of  payment    of    an    obli- 
gation   execute<l    for    the    payment     of     the 
premium  on  an  insurance  policy,  said:     "The 
written   obligation   is     .     .     .     silent    as    to 
any  place  of  payment;    its  terms   presump- 
tively show  that  the  appellant  was  not  to 
seek  the   appellee   out  of   the   state   to   pay 
his  premium,    and   the   agreement   with    the 
eoinpany's    local    agent  as  to  payment  was 
made  with  the  one  who  had  effected  the  insur- 
ance with  him,  and  fixed  the  time  and  amount 
of  the  payments.     It  is  true  parol  testimony 
is  inadmissible  to  vary    or    contradict    the 
terms  of  a  written  contract;    but  this  rule 
does  not  apply  where  the  original   contract 
was  verbal  and  entire,  and  only  a  part  of  it 
hta  been  reduced  to  writing;  for  instance,  it 
may  be  shown   by    parol    when    a    written 
promise  without  date  was  made.     The  parol 
evidence,  in  this  instance,  of  what  the  agent 
said  to  or  agreed  with  the  insured  as  to  pay- 
ment, was  competent,  because  no  stipulation 
of  the  policy  was  waived  or  contradicted  by 
it,  and  the  appellant  had  the  right,  under  all 
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the  circumstances,  to  believe  that  the  agent 
had  the  authority  to,  and  that  he  had  the 
right  to  rely  upon  him  to  instruct  him  as  to 
the  manner  of  paying  the  premiums.'' 

In  several  jurisdictions  the  rule  obtains 
that  parol  evidence  as  to  the  place  of  pay- 
ment is  inadmissible  although  no  place  for 
payment  is  specified  in  the  contract.  Moore 
V.  Davidson,  18  Ala.  209;  Stubbs  v.  Goodall, 
4  Ga.  106;  Patten  v.  Newell,  30  Ga.  271; 
McLaren  v.  Marine  Bank,  52  Ga.  131;  Pierce 
V.  Whitney,  29  Me.  195.  And  see  the  reported 
case.  Thus  in  Pierce  v.  Whitney,  supra,  it 
was  said:  "Parol  evidence  cannot  be  re- 
ceived or  have  the  eflect  to  show,  that  a  note 
not  made  payable  at  any  particular  place  was 
in  fact  agreed  to  be  payable  at  a  particular 
place."  And  in  Mcl^ren  v.  Marine  Bank, 
supra,  the  court  said:  "That  parol  evidence 
is  inadmissible  to  show  that  a  paper,  on  its 
face  payable  generally,  was  intended  by  the 
parties  to  it  to  be  negotiated  or  payable  at  a 
chartered  bank,  has  been  definitely  settled 
by  this  court  in  [Stubbs  v.  Goodall]  4  Ga. 
106,  and  [Patten  v.  Newell]  30  Ga.  271 ;  and 
a  contrary  ruling  w^ould  be  a  heavy  blow  to 
the  negotiability  of  such  instruments,  since 
no  one  could  ever  know  what  was  the  truth 
as  to  a  paper  offered .  for  negotiation."  In 
Moore  v.  Davidson,  18  Ala.  209,  while  parol 
evidence  was  held  to  be  admissible  to  show 
that  a  bond  was  executed  in  the  state,  evi- 
dence of  an  agreement  that  the  bond  was  pay- 
able in  another  state  was  held  to  be  inad- 
missible. 

For  a  general  discussion  of  the  right  to 
supplement  a  written  contract  by  proof  of  a 
collateral  oral  agreement,  see  the  notes  to 
Johnson  v.  McClure,  2  Ann.  Cas.  144,  and 
W^ehnes  v.  Roberts,  Ann.  Cas.  1914 A  452. 

For  a  discussion  of  the  place  of  payment 
under  a  contract  not  specifying  the  place, 
where  the  parties  are  residents  of  different 
states  or  countries,  see  the  note  to  W'eyand 
v.  Park  Terrace  Co.  Ann.  Cas.  1912D  1010. 


CITY  OF  SPOKANE 

V. 

LADIES'   BENEVOUBNT   SOCIETY 

ET  AL. 


Washington  Supreme  Court^ — January  8, 

1915. 


83  Wash.  382;  146  Poo.  443, 


Streets    and    Hlgltwaya    —    Cbange    of 
Grade  —  Rigltt  to  Damages. 

The  owner  of  a  city  lot  in  front  of  which 
the  street  grade  has  been  fixed  by  ordinance, 
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but  tlie  street  never  actually  graded,  is  not 
entitled  to  damages  for  the  cliange  of  grade, 
if  he  has  made  no  improvements  in  reliance 
thereon. 

[See  note  at  end  of  this  case.] 

Same. 

The  owner  of  a  city  lot  who  has  improved 
it  in  reliance  upon  a  street  grade  established 
by  ordinance  may  recover,  on  the  ground  of 
estoppel,  damages  for  a  change  in  the  grade, 
though  such  change  was  made  before  the 
street  was  actually  brought  to  grade. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  court,  Spokane  coun- 
ty:    SuixiVAN,  Judge. 

Eminent  domain  proceedings.  City  of 
Spokane,  plaintiff,  and  Ladies'  Benevolent 
Society  et  al.,  defendants.  From  judgment 
rendered,  plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Modified. 

//.  M.  SiephcTM,  Wm.  E.  Richardson,  Ernest 
E.  Sargeant  and  Dale  D,  Drain  for  appellant. 
Skvse  d  Morrill  for  respondents. 

[382]  Chadwick,  J. — The  grade  of  Calispel 
street,  in  the  city  of  Spokane,  was  established 
by  ordinance  in  the  year  1889.  The  streets 
were  not  brought  to  a  physical  grade,  al- 
though some  property  has  been  improved 
with  reference  to  what  we  [383 1  will  call 
the  paper  grade.  In  1910,  the  city,  intending 
to  grade  the  street,  passed  an  ordinance  re- 
establishing the  grade  of  the  street.  The 
former  paper  grade  was  materially  changed. 
The  city  then  brought  an  action  to  condemn 
and  assess  the  damages,  if  any,  caused  by  the 
grading  of  the  street  to  the  grade  line  estab- 
lished by  the  later  ordinance.  Respondents 
are  owners  of  abutting  lots. 

This  court  has  held: 

''In  the  absence  of  some  statute,  a  mu- 
nicipal corporation  is  not  liable  for  damages 
resulting  from  the  original  grading  of  a 
street,  alley,  or  avenue,  either  within  the 
original  corporate  limits  or  io  any  addition 
thereto.  The  power  to  establish  grades  is 
incident  to  its  charter,  and  is  implied  from 
the  dedication."  Ettor  v.  Tacoma,  57  Wash. 
50,  106  Pac.  478.  107  Pac.  1061.  See  also 
Schuss  v.  Chehalis,  82  Wash.  596,  144  Pac. 
916,  and  authorities  cited  therein;  Seattle  v. 
McElwain,  75  Wash.  375,  134  Pac.  1089; 
Muller  V.  Great  Northern  R.  Co.  75  Wash. 
631,  135  Pac.  631. 

It  is  not  contended  by  the  corporation 
counsel  that  the  city  is  not  liable  for  the 
damaging  of  property  that  has  been  improved 
by  the  owner  in  faith  of  the  first  or  paper 
grade.  **The  question,"  as  stated  by  counsel 
for  respondents,  'Ms  whether  a  city  of  the 
first  class  can  establish  and  fix  the  grade  of 
u  street  by  an  ordinance  duly  enacted,  and 
thereafter  ohange  such  grade,  and  grade  the 


street  to  the  re-established  grade  to  the  dam- 
age of  abutting  property,  and  not  be  liable 
to  the  owners  of  such  property  for  the  dam- 
age so  caused."  Or,  in  other  words,  is  a 
paper  grade  unacted  upon  by  the  city  a  grade 
established,  or  an  initial  grading,  within 
the  meaning  of  our  own  cases  tso  as  to  pre- 
vent a  change  thereof  without  meeting  the 
damages  to  unimproved  property  under  art. 
1,  §  16  of  the  constitution,  which  provides 
that  private  property  shall  not  be  taken  or 
damaged  for  a  public  use  until  the  damages 
have  been  ascertained  and  paid. 

It  cannot  be  denied  that  a  grade  is  in  a 
sense  established  when  it  is  defined  by  ordi- 
nance, but  we  cannot  make  ourselves 
[384]  believe  that  it  is  sound  doctrine  to 
hold  that  a  city  having  an  original  and  con- 
tinuing power  to  establish  grades  and  to 
grade  streets  in  conformity  therewith,  Ab- 
bott, Municipal  Corporations,  §  810,  should 
be  held  to  a  rule  of  too  strict  interpretation. 
If  no  ordinance  had  been  passed  in  1889, 
the  city  would  not  have  been  foreclosed  of  its 
right  to  make  an  original  grade  without  pay- 
ment of  the  resultant  damages,  notwithstand- 
ing the  lapse  of  time  or  the  improvement  of 
the  property.  Mattingly  v.  Plymouth,  100 
Ind.  545.  For  it  is  held,  and  properly  so,  that 
the  holding  and  improvement  of  the  prop- 
erty is  subject  to  the  legislative  will  of  the 
city  as  to  the  time  when  a  street  shall  be 
graded;  that  this  will  not  be  controlled  by 
the  courts,  and  consequently  tliere  can  be  no 
estoppel  because  of  the  lapse  of  time,  either 
to  the  burden  of  the  city  or  to  the  benefit 
of  the  property  owner. 

The  right  to  recover  damages  at  all  against 
a  city  for  grading  or  regrading  a  street  rests 
upon  the  theory  that  there  is  a  physical  in- 
vasion. Until  there  has  been  a  physical  in- 
vasion, therefore,  it  would  be  more  logical  to 
hold  that  the  mere  adoption  of  a  paper  grade 
would  not  exhaust  the  right  of  the  city  to 
redefine  the  grade  line  so  as  to  make  a  grade 
that  will  better  serve  the  whole  public,  com- 
pensating only  those  who  have  built  upon  or 
improved  th^ir  property  and  who  are  dam- 
aged by  the  change.  Compensation  being  al- 
lowed, not  upon  the  theory  that  the  city  can- 
not change  tJie  grade  of  a  street — for  that  it 
has  ample  statutory  authority  to  do — but 
upon  the  ground  of  estoppel,  or,  as  Judge 
Dillon  says,  upon  the  "basis  of  natural  jus- 
tice." Dillon,  Municipal  Corporations  (5th 
ed.)    §  1865. 

The  cases  involving  the  exact  question  here 
presented  are  few.  In  fact,  we  have  found 
none  which  can  be  called  quatuor  pedihus 
with  it.  There  are,  however,  expressions  in 
the  books  which  indicate  that  the  subject  has 
been  considered. 

It  has  been  quite  gene;'ally  held  that  the 
mere  establishment  by  ordinance  of  a  paper 
grade  changing  an  existing  grade   [385]   or 
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establi^shiiig  an  original  grade  in  those  juris- 
dictions where  damages  are  allowed  therefor 
will  not  give  a  right  of  action.  The  right 
rests  inchoate  until  such  time  as  the  city 
acts  upon  it.  A  paper  grade  gives  no  right 
of  action.  Clark  v.  Pliiladelphia,  171  Pa.  St. 
30,  33  Atl.  124,  50  Am.  St.  Rep.  790.  Dam- 
ages for  the  grading  or  change  of  grade  are 
not  given  until  the  actual  operation  on  the 
flrround.  Plan  166,  143  Pa.  8t.  414,  22  Atl. 
i>()9. 

In  New  Jersey,  awards  for  damages  flow- 
ing to  those  who  had  built  upon  their  land, 
because  of  changes  or  alterations  in  street 
^-ades,  are  made  under  certain  statutes 
similar  in  form  and  purpose  to  Rem.  &.  Bal. 
Code,  §  7874  (P.  C.  77,  §  1165).  It  is  said 
in  State  v.  Sayre,  41  N.  J.  L.  168: 

'"As  the  claim  of  the  land  owners  can  stand 
on  these  statutes  alone,  it  is  plain  that  those 
who  had  no  'house  or  other  building'  erected 
on  their  land  at  the  time  of  the  alteration 
of  grade,  have  no  legal  right  to  compensa- 
tion, and  the  awards  made  to  them  must  be 
fiet  aside,  unless  some  of  the  reasons  alleged 
for  the  non-interference  of  this  court  be  suf- 
ficient." 

A  consideration  of  these  and  other  cases  im- 
pelled Mr.  Abbott  to  say:  "The  mere  estab- 
lishment of  a  grade  on  paper  prior  to  the 
one  which  was  consummated  by  physical  con- 
struction cannot  be  considered."  2  Abbott, 
Municipal  Corporations,  p.  1917,  note  584. 

The  case,  or  rather  the  observations  of  the 
judge  who  wrote  the  case,  which  most  nearly 
touches  this  case,  is  Manning  v.  Shrevcport, 
119  La.  1044,  44  So.  882,  13  L.R.A.(N.S.) 
452: 

'The  adoption  of  a  (paper)  grade  may  be 
said  to  fix  the  liability  of  the  property  af- 
fected by  it  to  future  damage,  but  the  weight 
of  authority  is  to  the  effect  that  such  dam- 
age is  not  recoverable  until  actually  inflict- 
ed, and  hence  that  it  is  the  owner  at  the  time 
who  may  recover  it.  A  municipality  may  not 
be  able  to  grade  all  of  its  streets  at  one  time, 
but  it  has  the  undoubted  right  to  declare  in 
advance  what  the  [386]  grade  shall  be,  and 
though,  quoad  property  then  existing  and  af- 
fected or  to  be  affected,  the  liability  to  dam- 
age is  thereby  imposed,  and  the  right  to 
recover  it  may  be  said  to  attach  to  the  prop- 
erty, to  be  exercised  when  the  damage  shall 
be  actually  inflicted,  it  cannot  be  said  that 
any  such  liability  is  imposed,  or  that  any 
such  right  attaches,  with  respect  to  property 
which  is  then  nonexistent.  In  other  words, 
by  the  adoption  of  a  grade,  to  be  thereafter 
established,  the  municipality  fixes  the  status 
of  an  existent  lot  as  property  which  must 
sooner  or  later  be  affected  by  the  actual 
establishment  of  the  grade  so  adopted,  and 
the  right  to  recover  for  such  damages  as  it 
may  sustain,  though  inchoate  at  the  moment, 
Ann.  Cas.  1916E. — 24. 


becomes  perfect  when  the  damage  is  actually 
inflicted,  and  may  be  exercised  by  the  then 
owner  of  the  lot.  But,  if  the  lot  be  not  im- 
proved when  the  grade  to  be  actually  estab- 
lished in  the  future  is  adopted,  no  liability 
for  damage  to  improvements  is  imposed,  and 
no  right  of  recovery  with  respect  thereto, 
whetlier  inchoate  or  otherwise,  is  created. 
Under  such  circumstances,  if  the  then  non- 
existent improvements  are  subsequently,  and 
at  the  option  of  the  owner,  placed  upon  the 
lot,  they  come  into  existence  subject  to  con- 
ditions already  established  and  of  which  the 
owner  of  the  lot  has  notice,  and  he  must 
govern  himself  accordingly." 

The  supreme  court  of  Utah  has  held  that 
an  al)utting  lot  owner  can  rt  iver  conse- 
qut'ntial  damages  for  an  original  grade  of  the 
street,  but  it  is  worthy  of  notice  that  the 
writer  of  the  opinion  in  the  case  of  Kimball 
V.  Salt  Lake  City,  32  Utah  253,  90  Pac.  395, 
125  Am.  St.  Rep.  859,  10  L.R.A.(N.S.)  483, 
where  many  cases  were  considered,  found  tho 
rule  in  some  jurisdictions  to  be, 

"It  is  likewise  true  that  in  some  states  the 
law  is  still  to  the  effect  that  consequential 
damages  are  recoverable  only  where  one 
established  grade  is  clianged  to  another,  and 
that  until  the  grade  is  actually  established 
and  acted  upon,  the  municipality  is  not  liable 
for  consequential  damages." 

The  flnding  seems  apropos,  inasmuch  as  we 
hold  that  consequential  damages  are  recover- 
able where  a  grade  once  made  is  changed.  It 
is  our  opinion,  as  it  was  the  opinion  of  the 
writer,  gathered  not  so  much  from  apt  words 
and  expressions  [387]  as  from  the  logic  of 
the  cases,  that  a  grade  is  not  acutally  estab- 
lished when  considered  in  connection  with 
statutes  or  constitutions  allowing  damages 
for  a  "taking  or  damaging''  until  it  is  "acted 
upon."  The  logic  of  our  former  decisions  is 
that  thero  can  be  no  taking  or  damaging  of 
abutting  property  subject  to  an  initial  grade, 
and  where  the  owner  of  an  unimproved  lot 
is  in  the  same  position  he  would  have  been 
in  had  the  city  never  passed  the  ordinance  of 
1889,  he  is  in  no  position  to  assort  or  claim 
damages  for  the  actual  grading  of  the  street. 

Coming  now  to  the  cases  relied  on  by  re- 
spondent: Sargent  v.  Tacoma,  10  Wash.  212, 
38  Pac.  1048:  Hettire  v.  North  Yakima,  75 
Wash.  143,  134  Pac.  699;  Jones  v.  Gillis,  75 
Wash.  688,  135  Pac.  627,  137  Pac.  819;  Thor- 
berg  V.  Hoquiam,  77  Wash.  679,  138  Pac.  304. 
The  Sargent  case  does  not  touch  our  ques- 
tion. The  court  had  under  consideration  a 
statute— Rem.  &  Bal.  Code,  §  7874  (P.  C.  77, 
§  1165) — protecting  owners  who  had  built 
with  reference  to  a  grade  established  by 
actual  improvement  of  a  street  to  a  grade, 
or  by  reference  to  a  grade  formally  adopted 
by  ordinance.  It  is  no  broader  in  its  holding 
tlian  the  statute  it  construes.    The  cases  cited 
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in  the  Sargent  case  all  go  to  the  one  proposi- 
tion, that  a  grade  established,  either  by  ordi- 
nance or  user  and  acted  upon  by  the  property 
owner,  is  such  an  establishment  as  will  com- 
pel a  city  to  meet  the  resultant  damages. 

In  Stewart  v.  Clinton,  79  Mo.  603,  the 
street  had  been  graded. 

The  case  of  Mattingly  v.  Plymouth,  100 
Ind.  545,  goes  primarily  to  the  degree  of 
proof  required  to  show  the  establisliment  of  a 
^rade.  In  so  far  as  it  bears  on  this  ca»e,  it 
is  consistent  with  our  reasoning: 

'*As  the  initial  point  in  the  appellant's 
case,  it  was  necessary  to  show  the  existence 
of  a  duly  established  grade  by  the  city  au- 
thorities at  the  time  the  improvements  were 
made;  that  the  improvements  were  made  with 
reference  to  a  grade  so  established,  and  that 
the  city  was  proceeding  to  change  [388]  the 
grade  so  established,  to  the  appellant's  dam- 
age, without  the  assessment  and  tender  of 
the  damages  so  occasioned.  This  was  neither 
averred  in  the  complaint  nor  shown  in  the 
evidence,  and  so  both  are  fatally  defective." 

The  case  of  Nebraska  City  v.  Lampkin,  6 
Neb.  27,  also  goes  to  the  degree  of  proof  re- 
quired to  show  an  established  grade  and 
seems  to  hold,  inferentially  at  least,  that  a 
grade  is  not  established  until  it  is  defined 
and  "worked."  In  the  Rettire  case,  the  grade 
had  been  established  and  the  street  improved 
under  an  ordinance  passed  in  1903.  The 
only  question  before  the  court  was  whether 
the  city  was  bound  to  follow  the  elevation  of 
the  curb  when  later  fixing  a  grade  for  side- 
walks. In  the  Jones  case  the  fact,  as  found 
by  the  court,  was  that  there  was  a  paper 
grade;  that  it  was  the  only  grade  and  that 
the  plaintiff  Jones  had  made  his  improve- 
ments in  defiance  of  it.  It  is  the  antithesis 
of  the  case  of  the  claimants  in  this  case,  who 
have  made  improvements  with  reference  to 
the  paper  grade,  and  is,  therefore,  an  au- 
thority sustaining  their  right  to  recover  dam- 
ages as  for  a  change  of  grade. 

In  the  Thorberg  case,  the  city  council  by 
resolution  had  "adopted"  the  natural  level  of 
the  land  aa  a  grade  and  had  improved  the 
street  at  the  expense  of  the  abutting  property. 
That  case  is  sustained  by  reference  to  the 
doctrine  of  estoppel,  the  elements  of  which 
are  entirely  wanting  in  this  case. 

The  case  of  Goodrich  v.  Milwaukee,  24  Wis. 
422,  is  also  relied  on.  In  that  case  the  street 
had  been  paved  at  the  expense  of  the  lot  own- 
ers and  it  was  held  that  the  city  was  estopped 
to  regrade  without  meeting  the  consequent 
damages. 

Finally,  it  is  insisted  that  this  court  has 
settled  the  present  contrciversy  in  Hart  v. 
Seattle,  42  Wash.  113,  84  Pac.  640,  where 
it  is  said: 

"It  is  first  contended  that  it  was  error  to 
grant  any  restraining  order  in  the  premises. 


It  is  said  that  the  city  [389]  denies  that  it 
is  changing  the  grade,  and  it  is  also  argued 
that,  inasmuch  as  the  lots  are  unimproved, 
the  threatened  change  can  result  in  but  slight 
damage,  for  which  reason  the  court  should 
not  have  interfered.  With  regard  to  the  fact 
as  tu  the  threatened  change  of  grade,  we 
think  the  court  was  justified,  under  the  plead- 
ings and  affidavits  submitted,  in  reaching  the 
coiit^lusion  that  such  change  was  threatened 
by  the  city*s  officers.  We  also  tliink  the 
showing  aa  to  resultant  damage  justified 
interference  by  injunction.  One  of  the  afti 
davits  placed  the  damages  as  high  as  $5,000, 
and  the  attendant  facts  stated  are  such  as, 
we  think,  bring  the  case  within  the  rule  estab- 
lished by  this  court,  that  where  a  proposed 
change  of  the  grade  of  a  street  will  seriously 
damage  an  abutting  owner's  property,  the 
change  may  be  enjoined,  unless  the  damage 
has  ])een  ascertained  and  paid." 

Counsel  say  "plaintiff's  (Hart's)  property 
was  unimproved."  That  case  holds  that  un- 
improved property  may  be  damaged  by  a 
change  of  grade.  The  question  of  damages 
for  an  initial  grade  was  not  involved.  In 
fact,  reference  to  the  briefs  and  record  will 
show  that  the  city  had  not  only  established 
but  had  physically  graded  the  street  in  front 
of  the  property  and  was  about  to  make,  as 
was  alleged,  a  most  material  change.  The 
defence  of  the  city  was  that  the  grade  was 
too  steep  for  asphalt  pavement  and  that  "it 
was  necessary  to  take  up  and  relay  the  pave- 
ment in  front  of  lots  13  and  14,"  being  the 
lots  owned  by  plaintiff. 

Our  conclusion  is  that  one  who  buys  a 
city  lot  abutting  a  street  dedicated  but  not 
graded  takes  it  subject  to  the  continuing 
right  of  the  city  to  establish  an  initial  street 
grade  which  will  be  conformable  to  the  con- 
venient use  of  the  public;  and,  if  his  prop- 
erty be  unimproved  at  the  time  a  physical 
grade  is  made,  his  injury,  if  any,  falls  with- 
in the  operation  of  the  rule  damnum  ahsquti 
injuria.  If,  on  the  other  hand,  the  city  has 
adopted  a  paper  grade,  and,  pending  a  physi- 
cal grade,  a  lot  owner  has  improved  his  prop- 
erty with  reference  to  such  paper  grade,  he 
may  recover  damages  as  for  a  change  of 
grade,  his  right  being  referable  to  the  doc- 
trine of  estoppel. 

[390]  It  is  but  fair  to  say  that  the  novelty 
of  the  questions  occurring  at  the  trial  im- 
pelled the  trial  judge  to  express  a  doubt  as 
to  the  true  rule.  He  accordingly  admitted 
all  testimony  offered,  and  overruled  motions 
for  a  judgment  and  for  a  new  trial,  upon  the 
theory  that,  if  this  court  held  with  the  cilv, 
it  could  "simply  disregard  the  jury's  verdict 
as  to  all  the  lots  not  improved,"  whereas,  as 
he  said,  if  he  ruled  otherwise  and  this  court 
did  not  sustain  his  judgment  the  case  would 
have  to  be  remanded  for  another  trial. 
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Remanded,  with  instructions  to  enter  a 
judgment  consistent  with  this  opinion. 

Crow,  C.  J.,  Gose,  Morris,  and  Parker,  J  J,, 
concur. 


NOTE. 

Tlie  reported  case  holds  that  if  a  street 
;rrade  is  legally  established,  and  the  grade  is 
changed  before  the  street  is  brought  to  the 
established  grade,  the  municipality  is  not 
ordinarily  liable  to  abutting  owners  for  the 
change,  but  that  an  exception  to  that  rule 
exists  in  favor  of  an  owner  who  has  before 
the  change  of  grade  improved  his  property 
with  reference  to  the  established  grade.  Tlie 
holding  proceeds  on  the  principle  that  an 
abutting  owner  is  entitled  to  rely  on  the  le^^al 
establishment  of  a  grade,  irrespective  of 
what  has  been  done  with  respect  to  the  actual 
grading  of  the  street.  The  converse  of  that 
doctrine,  that  an  abutting  owner  is  not  en- 
titled to  damages  if,  after  a  grade  has  been 
legally  established  but  before  the  street  is 
brought  thereto,  he  improves  his  property 
with  reference  to  the  street  level  as  it  then 
exists,  is  discussed  in  the  note  to  Gray  v. 
Salt  Lake  City,  Ann.  Cas.  191«D  1135. 
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Criminal  Iiaw  —  Applieability  of  Stat- 
ate  — Effect  af  Deoisiom  Snbseqaemt- 
It  OTemled. 

Code  1906,  §  1169,  provides  that  it  shall 
be  a  criminal  offense  for  the  president,  cash- 
ier, teller,  etc.,  conducting  the  business  of 
receiving  on  deposit  money,  etc.,  to  receive 
any  deposit  while  knowing  the  institutitm  is 
insolvent.  The  statute  was  judicially  de- 
clared not  to  apply  to  certain  acts,  but  sub- 
sequently the  ruling  of  the  court  was  re- 
versed and  such  acts  held  a  criminal  offense 
under  the  statute.  Between  the  two  decisions 
defendants  committed  such  acts.  Held,  that 
a  holding  by  the  court  whether  a  criminal 
statute  is,  or  is  not,  applicable  to  a  particu- 
lar state  of  facts  is  within  the  spirit  of  the 
constitutional  prohibition  against  the  |>a8- 
sage  of  ex  post  facto  laws,  the  decision  of  a 


court  in  construing  a  statute  being  as  much 
a  part  of  the  law  of  the  land  as  a  legislative 
enactment,  unlike  their  decisions  relating  to 
the  common  law,  which  are  mere  evidence  of 
the  law,  and  that  no  conviction  may  be  had 
under  the  statute  in  question  for  violation 
committed  between  the  first  and  second  deci- 
sions of  the  court. 

[See  note  at  end  of  this  case.] 

Same. 

Held,  the  rule  announced  being  confined 
strictly  to  a  criminal  case,  that  to  convict  a 
defendant  for  an  offense  committed  after  a 
decision  of  the  court  holding  a  criminal  stat- 
ute not  applicable  to  the  facts,  and  before  its 
reversal  in  a  subsequent  decision,  would  be  to 
violate  the  constitutional  provisions  against 
the  infliction  of  cruel  and  unusual  punish- 
ments. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Lawrence 
county :    Wabd,  Judge. 

Criminal  action.  A.  T.  Longino  et  al.,  in- 
dicted for  violation  of  statute.  Demurrer  to 
indictment  suntained.  State  appeals.  Af- 
firmed. 

[125]  Appellees  were  indicted  under  section 
1169  of  the  Mississippi  Code  of  1906,  the  in- 
dictment charging  that  appellees  were  officers, 
agents,  and  employees,  to  wit,  [126]  presi- 
dent, cashier  and  directors  of  a  banking  in- 
stitution, and  that — "being  then  and  there 
engaged  in  conducting  the  business  of  receiv- 
ing on  deposit  the  money  and  other  valuable 
things  of  other  persons  for  the  said  Mer- 
chants' k  Planters'  Bank,  which  said  bank 
was  then  and  there  wholly  insolvent,  and  the 
said  (appellees)  agents,  officers,  and  em- 
ployees aforesaid  then  and  there  having  good 
reason  to  believe  that  said  bank  was  then 
and  there  insolvent,  did  then  and  there  un- 
lawfully and  feloniously  receive  a  deposit  in 
said  bank  consisting  of  money,  etc.  .  .  . 
which  was  then  and  there  received  for  deposit 
in  the  said  bank  from  ...  a  depositor, 
.  .  .  and  that  said  agents,  officers,  and 
employees  did  not  then  and  there,  or  at  any 
time  prior  thereto,  inform  said  depositor 
that  said  bank  was  then  and  there  insolvent." 

Section  1169  of  the  Code  of  1906  is  as 
follows : 

"If  the  president,  manager,  cashier,  teller, 
assistant,  clerk,  or  other  employee  or  agent 
of  any  bank  or  broker's  office  or  establishment 
conducting  the  business  of  receiving  on  de- 
posit the  money  or  other  valuable  things  of 
such  persons,  shall  remove  or  secrete  or  con- 
ceal the  assets  or  effects  of  such  establishment 
for  the  purpose  of  defrauding  any  of  the 
creditors  of  the  establishment,  or  shall  re- 
ceive any  deposit  knowing,  or  having  a  good 
reason  to  believe,  the  establishment  to  be 
insolvent,  without  informing  the  depositor  of 
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Hucli  condition,  on  conviction,  he  shall  be  im- 
prisoned in  the  penitentiary  not  longer  than 
five  years." 

Appellees  demurred  to  the  indictment,  and 
the  demurrer  was  sustained,  and  tlve  state 
appealed. 

Ross  A.  Collins  and  Geo.  H.  EthHdge  for 
appellant. 

(J.  Wood  Ma-gee  and  Longino  d  Jiicketts 
for  appellees. 

[131]  Cook,  J.— This  court  in  Traylor's 
Case,  100  Miss.  544,  56  So.  521,  decided'  that 
the  act  charged  in  the  present  case  wa.s  ni)t  a 
violation  of  section  1169,  Code  1906.  Subse- 
quently, this  court,  in  State  v.  Rawlen,  103 
Miss.  807,  60  So.  782,  overruled  Traylor's 
Case,  holding  that  the  act  which  the  indict- 
ment in  the  present  case  charges  was  a  vio- 
lation of  the  code  section  mentioned  above. 
In  the  interim,  the  indictment  charges  that 
defendants  in  the  present  case  did  the  acts 
which  this  court  in  the  Traylor  Case  had  de- 
cided did  not  come  within  the  condemnation 
of  the  statute.  The  trial  court  sustained 
defendants*  demurrer  to  the  indictment, 
doubtless  upon  the  theory  that  he  was  bound 
by  the  decision  in  Traylor's  Case.  So  we  have 
the  question  as  to  whether  the  decision  in 
the  Kawles  Case  is  to  have  a  prospective  or 
a  retroactive  effect.  In  other  w<n'(1«,  after 
the  decision  of- this  court  in  the  Rawles  Case, 
will  we  consider  Travlor's  Case  at  all  in  the 
construction  of  the  statute,  in  so  far  as  tiie 
rights  of  the  present  defendants  may  be  con- 
cerned? 

We  do  not  wish  to  be  understood  as  an- 
nouncing a  general  rule.  \Vc  confine  the  rule 
iiereiu  announced  strict! v  within  the  limits 
of  this  case.  We  are  considering  a  change 
of  decisions  interpreting  criminal  statutes, 
and  that  alone. 

The  supreme  court  of  Iowa,  in  State  v. 
O'Xeil,  147  la.  513,  126  N.  W.  545,  33  L.R.A. 
(X.S.)  788,  Ann.  Cas.  1912B  691,  discussed 
the  precise  question  here  presented.  This 
case  brought  forth  four  opinions,  all  of  which 
lijeld  that  the  defendant  was  not  guilty;  that 
he  [132]  was  protected  by  the  decision  which 
was  in  force  at  the  time  it  was  alleged  he 
did  the  act  charged  against  him,  and  that  a 
subsequent  decision,  overruling  the  former 
decison,  would  not  destroy  his  defense.  The 
several  judges  writing  opinions  in  the  case 
referred  to  gave  different  reasons  for  their 
conclusions,  but  all  agreed  that  to  hold  other- 
wise would  be  unjust.  Quoting  from  the 
majority  opinion,  written  by  Judge  McClain, 
it  is  said : 

"In  criminal  cases,  where  the  life  or  liberty 
of  an  individual  is  involved  on  one  side,  and 
the  enforcement  of  law  in  the  interest  of  the 
public  welfare  on  the  other,  no  private  right 


of  contract  or  property  being  imperiled  by 
liberality  of  construction,  the  courts  go  fur- 
ther than  in  civil  cases  to  recognize  the  com- 
mon judgment  of  humanity  as  to  what  is 
right  and  just,  and  they  allow  many  exee]>- 
tions  to  statutory  definitions  of  what  shall 
constitute  a  crime." 

This  seems  to  express  the  dominant  thought 
running  through  all  the  opinions,  but  the 
reasons  given  for  the  exceptions  to  the  gen- 
eral rule  were  widely  different. 

The  concurring  opinion  of  Chief  Justice 
Deemer,  quoted  this  observation  of  the  su- 
preme court  of  the  United  States,  in  Douglass 
V.  l»ike  County,  101  U.  S.  677,  25  U.  S.  (L. 
ed.)  968: 

"The  true  rule  is  to  give  a  change  of  ju- 
dicial construction  in  respect  to  a  statute  the 
same  effect  in  its  operation  on  contracts  and 
existing  contract  rights  that  would  be  given 
to  a  h'gislativc  amendment;  that  is  to  flay, 
nnike  it  prospective,  but  not  retroactive." 

The  learned  judge,  referring  to  this  quota- 
tion from  the  supreme  court  of  the  United 
States,  said: 

"If  til  is  be  the  rule  with  reference  to  the 
interpretation  of  statutes  in  actions  involv- 
injr  property  or  contract  rights,  and  such 
seems  to  be  the  doctrine  established  by  the 
weight  of  judicial  decisions,  there  is  the 
more  reason  for  holding  it  applicable  to  crim- 
inal cases,  particularly  where  the  court  has 
once  held  the  criminal  statute  void  [133]  and 
of  no  cll'^ct,  because  contrary  to  some  provi- 
sion of  the  fundamental  law." 

We  again  quote  from  the  opinion  of  the 
Chief  Justice,  as  follows: 

"I  see  no  good  reason  for  not  holding  that 
this  case  comes  within  the  provision  of  sec- 
tion 21,  of  article  1,  of  the  Bill  of  Rights, 
wliich  proliibits  the  passage  of  ex  post  facto 
laws.  An  c.k  post  facto  law  is  one  which 
makes  an  act  innocent  when  done  a  crime. 
State  V.  Squires,  26  la.  340.  Strictly  speak- 
ing, perhaps,  this  refers  only  to  laws  pa.ssed 
by  the  legislature,  but  there  is  every  reason 
for  holding  that  it  also  applies  to  a  change 
of  judicial  decisions.  Decisions  of  courts  con- 
struing statut<*s  or  d(H.'larin(r  them  unconstitu- 
tional are  as  mucli  a  part  of  the  law  of  the 
land  as  legislative  enactments.  They  beoome 
a  part  of  the  body  of  the  law  itself,  and  are 
not  merely  the  evidences  thereof,  as  are  de- 
cisions relating  to  the  unwritten  or  common 
law." 

This  reasoning  appeals  to  us  as  sound,  &nd 
in  entire  accord  with  the  judicial  decisions 
touching  this  question.  Another  reason  given 
by  Oiief  Justice  Deemer  for  his  concurrence 
in  the  conclusion  of  the  court  was  thus  ex- 
pressed : 

'*I  am  very  clearlj'  of  the  opinion  that  no 
other  basis  is  needed  for  the  conclusion,  which 
every  one  desires  to  reach  in  this  case,  than 
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the  constitutional  provision  against  cruel  and 
unusual  punishment." 

It  occurs  to  us  that  the  punishment  of  an 
act  declared  by  the  highest  court  of  the  statu 
to  be  innocent,  because  the  same  court  had 
»ecn  fit  to  reverse  its  interpretation  of  a  stat- 
ute, would  be  the  very  retinenient  of  cruelty; 
it  is  certainly  unusual  because  no  precedent 
can  be  found  for  its  infliction;  that  it  is 
unjust  is  perfectly  obvious. 

We  think  that  a  change  of  decisions  in- 
volving the  interpretation  of  criminal  stat- 
utes should  have  a  prospective  effect.  This 
rule  seems  to  be  the  just  and  the  most 
reasonable  rule.  This  rule  applies  the  same 
principle  as  [134]  the  constitutional  pro- 
hibition of  ea-  post  facto  legislation.  It  will 
prevent  Injustice  and  also  prevent  cruel  and 
unusual  punishment  of  individuals  entirely 
innocent  of  any  intention  to  violate  the  laws 
uf  the  state. 

Ihe  supreme  court  of  North  Carolina,  in 
State  v.  Bell,  13G  N.  C.  674,  49  S.  E.  163,  re- 
viewed its  former  decision  interpreting  a 
criminal  statute,  and  reached  the  conclusion 
thnt  the  former  decision  was  wrong  in  hold- 
in;;  that  the  act  in  question  did  not  vinliite 
the  statute.  In  the  case  under  review,  the 
defendant  was  held  to  be  not  guilty  beeaurte 
the  act  done  by  him  was  innocent  under  the 
former  decision.  The  reason  for  its  conclu- 
sion waa  stated  this  way: 

"While  we  bold  the  law  to  be  as  stated,  we 
are  embarrassed  in  applying  this  ruling  to 
this  ease.  It  uiav  be  that  these  defendants 
have  acted  upon  the  advice  of  counsel  base<l 
upon  the  decision  of  this  court  in  State  v. 
Neal,  329  N.  C.  692,  40  S.  E.  205,  supra. 
If  so,  to  try  them  by  the  law  as  herein  an- 
nounced would  be  an  injustice.  While  it  is 
true  that  no  man  has  a  vested  right  in  a  de- 
rision of  the  court,  it  is  etjually  well  settled 
that  wliere,  in  the  ccmstruction  of  a  contract 
or  in  declaring  the  law  respecting  its  validity, 
the  court  thereafter  reverses  its  decision, 
contractual  rights  acquired  by  virtue  of  tlie 
law  as  declared  in  the  first  opinion  will  not 
be  disturbed.  We  have  diligently  searched 
for  authority  by  which  courts  have  been  gov- 
erned in  cases  such  as  the  one  before  us. 
We  find  nothing  very  satisfactory.  In  view 
of  the  peculiar  conditions  with  which  we  are 
dealing,  we  have  deemed  it  but  just  to  the 
defendants,  and  not  at  variance  with  any  au- 
thority in  this  court,  to  order  a  new  trial, 
with  the  direction  that  the  testimony  offered 
in  this  case,  in  so  far  as  it  is  made  admissible 
by  the  ruling  of  this  court  in  State  v.  Neal, 
be  admitted.  If  the  defendants  shall  be  able 
to  establish  their  defense  in  accordance  with 
the  ruling  in  NeaFs  Case  they  are  entitled 
to  do  80,  but  the  construction  now  put  upon 
the  [135]  statute  will  be  applied  to  all  future 
cases.    While,  as  we  have  said,  we  find  no  au- 


thority directly  in  point,  we  think  this  course 
is  sustained  by  what  is  said  in  Wells  on 
Stare  DecisiH,  666.  See  also  Center  School  Tp. 
v.  State,  loO  Ind.  168,  49  N.  K.  061,  26  Am.  k 
J'^ng.  Enc.  of  Law  (2d  ed.)  179;  In  re  Dun- 
ham, 9  Phila.  471,  29  Leg.  Int.  389,  2  Md. 
Law  Rep.  485,  8  Fed.  Cas.  No.  4,146,  p.  37." 

Ingersoll  v.  State,  11  Ind.  464,  and  Endlich 
on  Interpretation  of  Statutes,  section  363,  are 
authority  for  this  holding. 

The  supreme  court  of  the  United  States 
has  uniformly  held  that  a  change  of  decision 
does  not  have  the  effect  to  impair  contractual 
rights  obtained  while  the  changed  decision 
was  in  force. 

Our  attention  has  not  been  directed  to  anj* 
judicial  decision  in  conflict  with  our  conclu* 
sions,  and  after  much  diligence  in  searching 
tlic  books,  we  think  it  may  be  said  that  no 
such  decision  can  be  found. 

The  argument  on  behalf  of  the  state  is 
that  wlien  a  decision  is  overruled,  in  legal 
contemplation,  the  decision  never  existed. 
This  .irfi^umcnt  has  been  met  and  satisfactori- 
ly answered  in  the  adjudicated  cases.  It  is 
also  said  that  every  man  is  presumed  to  know 
the  law,  and  no  one  can  take  the  shelter  un- 
der an  erroneous  decision  of  the  highest  court. 
This  argument  is,  in  our  opinion,  manifestly 
faulty.  If  the  legal  maxim  has  any  applica- 
tion to  a  case  like  this,  and  is  controlling,  the 
maxim  must  be  amended  to  read  thus:  "Tjsr- 
norance  of  the  law  excuses  no  man,  except 
members  of  the  supreme  judicial  tribunal  of 
the  state." 

The  judgment  of  the  trial  court  sustaining? 
the  demurrer  to  the  indictment  is  affirmed 
and    defendants   are   discharged. 

Affirmed. 


NOTE. 

Criminality  of  Act  Committed  after 
Decision  Holding  Statute  Inapplica- 
ble and  before  ReTersal  of  Decision. 

In  the  reported  case  it  is  held  that  where 
there  has  been  a  decision  by  the  court  of  last 
resort  holding  that  a  certain  criminal  statute 
does  not  apply  to  a  certain  act  and  the  deci- 
sion has  later  been  overruled,  a  commission 
of  the  act  in  question  between  the  two  de- 
cisions is  not  punishable  under  the  statute. 
A  similar  decision  waa  rendered  in  State  v. 
Bell,  136  N.  C.  674,  49  S.  E.  163,  wherein  the 
defendant  set  up  a  defense  that  had  1)een 
allowed  in  a  previous  case  of  an  indictment 
under  the  same  statute.  After  holding  the 
previous  decision  to  be  unsound  the  court 
said:  "While  we  hold  the  law  to  be  as  stated, 
we  are  embarrassed  in  applying  this  ruling  to 
this  case.  It  may  be  that  these  defendants 
have  acted  upon  the  advice  of  countiel  based 
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upon  the  decision  of  this  court  in  State  v. 
Neal,  supra.  If  so,  to  try  them  by  the  law 
as  herein  announced  would  be  an  injustice. 
While  it  is  true  that  no  man  has  a  vested 
right  in  a  decision  of  the  court,  it  is  equally 
well  settled  that  where,  in  the  construction  of 
a  contract  or  in  declaring  the  law  respecting 
its  validity,  the  court  thereafter  reverses  its 
decision,  contractual  rights  acquired  by  vir- 
tue of  the  law  as  declared  in  the  first  opinion 
will  not  be  disturbed.  We  have  diligently 
Bearched  for  authority  by  which  courts  have 
been  governed  in  cases  such  as  the  one  before 
us.  We  find  nothing  very  satisfactory.  In 
view  of  the  peculiar  conditions  with  which 
we  are  dealing,  we  have  deemed  it  but  just  to 
Ihe  defendants,  and  not  at  variance  with  any 
authority  in  this  court,  to  order  a  new  trial, 
with  the  direction  that  the  testimony  offered 
in  til  is  case,  in  so  far  as  it  is  made  admissible 
by  the  ruling  of  this  court  in  State  v.  Neal, 
be  admitted.  If  the  defendants  shall  be  able 
to  establish  their  defense  in  accordance  with 
the  ruling  in  Neal's  case  they  are  entitled  to 
do  so,  but  the  construction  now  put  upon  the 
statute  will  be  applied  to  all  future  cases." 

By  statute  in  Aetc  York  the  same  rule  has 
been  adopted  as  to  penalties  and  forfeitures. 
That  statute  was  quoted  and  applied  in 
Ilollaman  v.  El  Arco  Mines  Co.  137  App.  Div. 
862,  122  N.  Y.  S.  852,  as  follows:  ^'Section 
1961  of  the  Code  reads:  *Whenever,  by  the 
decision  of  the  appellate  division  of  the  su- 
preme court,  a  construction  is  given  to  a 
statute,  an  act  done,  in  good  faith,  and  in 
conformity  to  that  construction,  after  the  de- 
cision was  made,  and  before  a  reversal  thereof 
by  the  court  of  appeals,  is  so  far  valid,  that 
the  party  doing  it  is  not  liable  to  any  penalty 
or  forfeiture,  for  an  act  that  was  adjudged 
lawful  by  the  decision  of  the  court  below. 
.  .  .  The  appellate  division,  in  Menry  v. 
Babcock  &  Wilcox  Co.  had  construed  this 
statute  in  an  action  for  a  penalty,  so  as  to 
excuse  the  defendants  in  refusing  examination 
of  the  book  if  they  brought  themselves  within 
it.  The  decision  denied  the  right  of  the  stock- 
holder to  copy  from  the  book  the  names  and 
addresses,  and  held  that  the  demand  to  so 
copy  could  not  be  separated  from  a  conjoined 
demand  to  inspect.  So  in  the  present  case 
the  demand  was  to  see  the  stock  book  and  get 
a  list  of  the  stockholders.  Plaintiff  gave  a 
legitimate  reason  for  wishing  the  names  and 
addresses,  as  he  wished  to  communicate  with 
other  stockholders  in  reference  to  the  conduct 
of  the  company.  The  decision  on  which  de- 
fendants rely  was  erroneous,  but  it  interpret- 
ed the  defendants'  duty  and  rights  at  the  time 
of  the  refusal  on  which  the  recovery  of  the 
penalty  is  sought  to  be  predicated.* " 

The  decisions  herein  noted  harmonize  with 
the  view  that  where  a  criminal  statute  is  first 
declared  to  be  unconstitutional  and  later  it 


is  held  to  be  constitutional,  a  person  commit- 
tiug  the  prohibited  act  between  the  times  oi 
the  two  decisions  is  not  liable  to  indictment 
under  the  statute.  See  the  note  to  State  v. 
O'l^eil,  Ann.  Cas.  1912B  691. 


WIIXIAM8 

V. 

PULLMAN  COMPANY. 

Minnesota  Supreme  Court — March  19,  1915. 
129  Minn.  97;  161  N,  W,  896, 


Malicions  Froseontion  — ■  Proof  of  Want 
of  Probable  Cause  —  AoqulttaL 

In  an  action  to  recover  damages  for  mali- 
cious criminal  prosecution,  proof  of  an  ac- 
quittal upon  a  trial  for  the  crime  charged  fs 
not  prima  facie  evidence  of  want  of  probable 
cause  for  the  institution  of  the  prosecution. 

[See  note  at  end  of  this  case.l 

Probable  Cause  Qaestiou  for  -Court. 

What  facts,  and  whether  particular  facts, 
constitute  probable  cause,  is  for  the  court. 

Evidence  Insuffioieut. 

The  facts  in  this  case  upon  plaintiff's  own 
testimony  do  not  prove  want  of  probable 
cause  for  his  arrest  and  prosecution  upon  the 
charge  of  drunk  and  disorderly. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Ramsey  coun- 
ty:    Lewis,  Judge. 

Action  for  malicious  arrest  and  criminal 
prosecution.  George  T.  Williams,  plaintiff, 
and  Pullman  Company,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Reversed. 

Dene g re  d  McDermott  for  appellant. 
W.  y.  Francis  and  E.  8.  Thompson  for  re- 
spondent. 

[98]  Holt,  J. — Action  for  malicious  arrest 
and  criminal  prosecution  in  which  plaintiff 
had  a  verdict.  Defendant  appeals  from  an, 
order  denying  its  motion  for  judgment  not- 
withstanding the  verdict  or  a  new  trial. 

In  an  action  to  recover  damages  for  a  ma- 
licious criminal  prosecution  plaintiff  must 
prove  want  of  probable  cause.  All  our  de- 
cisiouR,  from  the  early  case  of  Chapman  v. 
Dodd,  10  Minn.  350,  to  Cox  v.  Lauritsen,  126 
^linn.  128,  147  N.  W.  1093,  are  to  that  effect. 
The  acquittal  in  the  criminal  prosecution  is 
not  evidence  of  want  of  probable  cause  for 
its    institution.      Chapman  v.  Dodd,  supra: 
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Shafcr  v.  Hertzig,  92  Minn.  171,  99  N.  W. 
706;  Ilanowitz  v.  Great  Northern  R.  Co.  122 
Minn.  241,  142  N.  W.  196.  It  is  the  rule  in 
this  state  that  the  discharge  hj  an  examining 
magistrate  of  the  person  accused  of  crime  is, 
ordinarily,  prima  facie  evidence  of  want  of 
probable  cause  to  enter  the  complaint  or 
cause  the  arrest.  Chapman  v.  Dodd,  supra; 
Cole  V.  Curtis,  16  Minn.  182;  Fiola  v.  Mc- 
Donald, 85  Minn.  147,  88  N.  W.  431 ;  Blazek 
V.  McCartin,  106  Minn.  461,  119  N.  W.  215. 
The  reason  for  the  distinction  is  obvious,  for 
in  the  case  of  a  preliminary  examination  the 
accused  is  entitled  to  a  discharge  if  ''it  shall 
appear  [99]  that  no  offense  has  been  com- 
mitted, or  that  there  is  not  probable  cause 
for  charging  the  prisoner  with  it,"  1  whereas 
upon  'the  trial  of  the  accused  for  a  criminal 
ofl'ense  he  is  entitled  to  an  acquittal  if  no 
more  than  probable  cause  is  proven  against 
him.  The  instigator  of  the  prosecution  may 
have  a  strong  case  of  probable  cause,  never- 
theless on  a  trial  upon  an  indictment  or 
criminal  complaint  an  acquittal  results  be- 
cause the  state  is  unable  to  prove  guilt 
beyond  a  reasonable  doubt.  Probable  cause  is 
all  that  is  required  to  protect  the  one  who 
institutes  a  criminal  prosecution. 

What  facts,  and  whether  particular  facts, 
constitute  probable  cause  is  for  the  court. 
This  proposition  is  firmly  settled.  Burton 
V.  St.  Paul,  etc.  R.  Co.  33  IMinn.  180, 
22  K  W.  300;  Moore  v.  Nortliern  Pac.  R. 
Co.  37  Minn.  147,  33  N.  W.  334;  Gilbertson 
v.  Fuller,  40  Minn.  413,  42  N.  W.  203 ;  Smith 
v.  Munch,  65  Minn.  256,  68  N.  W.  19;  Bald- 
win V.  Capitol  Steam  laundry  Co.  109  Minn. 
38,  122  N.  W.  460;  Mundal  v.  Minneapolis, 
etc.  R.  Co.  92  Minn.  26,  99  N.  W.  273,  100 
N.  W.  363;  Hanowitz  v.  Great  Northern  R. 
Co.  122  Minn.  241,  142  N.  W.  196;  and  Lam- 
mers  v.  Mason,  123  Minn.  204,  143  N.  W.  359. 
In  the  last  cited  case  is  reiterated  the  rule 
that  when  the  question  of  probable  cause 
"comes  before  us  we  consider  the  evidence  as 
if  heard  here,  and  weigh  it  in  order  to  de- 
termine the  correctness  of  the  determination 
below." 

The  only  facts  upon  which  must  rest  the 
claim  of  want  of  probable  cause  are  found  in 
plaintifTs  own  testimony.  Therefrom  it  ap- 
pears that  plaintiff  was  in  the  employ  of  de- 
fendant as  a  porter  on  one  of  its  sleeping  cars 
operated  by  the  Great  Northern  Railway  Co. 
between  St.  Paul  and  Seattle.  On  his  return 
to  St.  Paul,  in  the  morning  of  March  26, 
1913,  the  assistant  superintendent,  Mr.  Healy, 
told  him  to  go  out  with  the  coast  train  due 
to  leave  at  10:  45  in  the  evening.  Porters 
were  required  to  be  at  their  car  one  hour  and 
forty-five  minutes  ahead  of  the  leaving  time. 
Plaintiff  was  15  or  20  minutes  late.  One  W. 
C.  Williams  was  in  the  employ  of  defendant 


as  night  superintendent  of  its  sleeping  car 
porters  at  the  station.  Plaintiff  was  well 
acquainted  with  him,  knew  that  his  authority 
was  to  see  that  everything  pertaining  to  the 
cars  and  tlie  employees  thereon  w^as  in  proper 
order,  that  he  had  power  to  assign  [100]  port- 
ers to  cars,  to  take  them  off  any  particular 
car,  and  to  hire  and  discharge  them.  Shortly 
after  9:15  P.  M.,  while  plaintiff  was  in  the 
car  changing  his  clothes,  Mr.  W'illiams  came 
in  and  told  him  that  he  could  not  go  out  on 
the  car  but  to  take  his  belongings  and  get  off. 
Plaintiff  responded  that  it  was  not  necessary 
for  him  to  get  off  because  Mr.  Williams  said 
so,  but  if  Mr.  Healy  would  give  the  order  he 
would  obey.  Mr.  Williams,  however,  insisted 
that  plaintiff  should  leave,  saying  that  if  he 
did  not  he  would  call  a  policeman  "and  have 
you  taken  off."  Plaintiff  did  not  go,  but  re- 
sumed dressing  and  began  to  assist  persons 
on.  By  that  time  another  porter,  placed  in 
charge  by  W'illiams,  also  attempted  to 
care  for  passengers.  In  a  few  minutes 
Mr.  W'illiams  came  back  where  the  two 
porters  were  both  trying  to  act^and  said  to 
plaintiff:  '*You  are  going  to  get  your  things 
and  get  off?"  Plaintiff  said:  **No,  sir." 
Williams  said:  "Well,  this  is  my  second 
time.  I  told  you,  if  you  don't  get  off  I  am 
going  to  get  a  policeman  and  have  you  put 
off."  Plaintiff  refused  to  obey,  and  Williams 
got  a  police  officer  who  arrested  him.  After 
the  arrest  the  officer  told  plaintiff  to  go  in 
the  car  and  get  his  belongings,  but  he  refused 
unless  the  officer  went  along.  Thereupon 
plaintiff  was  locked  up.  W'hen  the  officer 
asked  Williams  what  offense  plaintiff  should 
be  charged  with,  the  answer  was,  drunk  and 
disorderly.  Such  are  in  brief  the  facts 
according  to  plaintiff's  version.  From  de- 
fendant's evidence  there  could  be  no  pos- 
sible claim  of  want  of  probate  cause  for  the 
arrest.  But  we  must  accept  plaintiff's  story 
in  determining  whether  a  cause  of  action 
was  made  out.  Our  conclusion  is  that 
the  proof  fails  to  establish  want  of  prob- 
able cause  for  the  arrest.  Plaintiff  refused 
to  oljey  the  orders  of  his  superior.  De- 
fendant is  charged  with  a  high  measure  of 
responsibility  to  the  traveling  public  who 
make  use  of  sleeping  car  accommodations. 
No  servant  showing  the  slightest  indication 
of  intoxication  should  be  tolerated  as  a 
porter  in  charge  of  such  car.  A  master 
should  not  be  required  to  retain  in  his  em- 
ploy an  insubordinate  servant;  especially  is 
this  true  where  the  consequences  might  seri- 
ously involve  the  master  and  others  to  whom 
the  master  owes  a  duty  of  great  care  and  pro- 
tection. Mr.  Williams  was  the  one  to  de- 
termine whether  plaintiff  was  in  a  fit  con- 
dition or  mood  to  be  placed  in  charge  as 
porter  of  that  car.    He  determined  that  plain- 


1  [G.  S.  1913,  §  9083.] 
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tiff  was  not,  and  [101]  selected  another  port- 
er. Plaintiff  refused  to  leave  the  car  when 
ordered  so  to  do,  and  insisted  on  interfering 
with  the  porter  on  duty.  It  could  not  be  ex- 
pected that  Mr.  Williams  should  engage  in  a 
physical  encounter  with  plaintiff  at  that  time 
and  place.  The  most  charitable  and  reason- 
able view  to  take  of  plaintiff's  unwarranted 
insubordination  was  to  lay  it  to  strong  drink, 
which  was  done.  We  are  agreed  that  plain- 
tiff utterly  failed  to  prove  want  of  probable 
cause,  and  that  from  the  facts  conceded  by 
him  it  is  clear  that  he  can  never  establish  a 
cause  of  action. 

The  order  denying  judgment  notwithstand- 
ing the  verdict  is  reversed  and  judgment 
ordered  for  defendant. 

NOTB. 

Acqnittal  im  Criminal  Proseontion  as 
Evidence,  In  Action  for  Malloious 
Proseontion,  of  Want  of  Probable 
Cause. 

The  preseftt  note  is  confined  to  a  treatment 
of  the  recent  cases  relating  to  the  effect  of  an 
acquittal  in  a  criminal  prosecution  as  evi- 
dence, in  an  action  for  malicious  prosecution, 
of  a  want  of  probable  cause.  The  earlier  de- 
cisions on  that  subject  are  collated  and  dis- 
cussed in  the  notes  to  Lindsey  v.  Couch,  18 
Ann.  Ca«.  60,  and  Ross  v.  Hixon,  26  Am.  St. 
Rep.  123,  155. 

By  the  weight  of  authority  proof  of  an 
acquittal  of  a  crime  is  not  prima  facie  evi- 
dence, in  an  action  for  malicious  criminal 
prosecution  arising  out  of  the  prosecution 
for  that  crime  of  want  of  probable  cause  for 
the  institution  of  the  prosecution,  and  stand- 
ing alone  is  insufficient  to  support  a  holding 
of  want  of  probable  cause.  Fowlkes  v.  Lewis, 
10  Ala.  App.  543,  65  So.  724;  Harnonwitz  v. 
Great  Northern  R.  Co.  122  Minn.  241,  142 
X.  W.  196;  C/entral  Light,  etc.  Co.  v.  Tynon, 
42  Okla.  86,  140  Pac.  1151.  See  also  Casey 
V.  Dow,  94  Ark.  433,  21  Ann.  Cas.  1046,  127 
S.  W.  708,  140  Am.  St.  Rep.  124;  Schott  v. 
Indiana  Nat.  L.  Ins.  Co.  160  Ky.  533,  Ann. 
Cas.  1916A  337,  160  S.  W.  1023;  Eckerle  v. 
Higgins,  169  Mo.  App.  177,  140  S.  W.  616; 
Goodman  v.  Bedras,  123  N.  Y.  S.  250;  Saun- 
ders V.  Baldwin,  112  Va.  431,  Ann.  Cas.  3913B 
1049,  71  S.  E.  620,  34  L.R.A.(N.S.)  958. 
And  see  the  reported  case.  In  Saunders  v. 
Baldwin,  supra,  the  court  said:  "One  of  the 
reasons  given  why  an  acquittal  of  the  ac- 
cused is  not  evidence  of  a  want  of  probable 
cause  is  that  the  prosecution  must  not  only 
prove  that  the  accused  is  probably  guilty, 
which  would  show  that  there  was  probable 
cause  for  the  prosecution,  but  it  must  prove 
that  he  is  guilty  beyond  a  reasonable  doubt; 
and  it  would  bo  manifestly  unreasonable  to 
hold  that  the  failure  of  the  prosecution  to 


make  out  such  a  case  is  evidence  of  want  of 
probable  cause  for  instituting  the  prosecution. 
An  acquittal  may  result  from  some  technical 
error  or  irregularity,  or  other  cause  having 
no  bearing  upon  the  question  of  probable 
cause.  The  prosecution  may  be  unable  to  pro- 
duce a  witness,  and  many  other  facts  and 
circumstances  may  exist  which,  while  having 
a  bearing  on  the  action  of  the  trial  court  in 
acquitting,  have  no  bearing  whatever  on  the 
question  of  probable  cause.  See  last  case 
cited,  and  note  to  Lindsey  v.  Couch,  18  Ann. 
Cas.  pp.  65,  66,  and  cases  cit«d."  In  Fowlkes 
V.  Lewis,  10  Ala.  App.  543,  65  So.  724,  while 
the  rule  was  laid  down  that  a  want  of  proba- 
ble cause  cannot  be  inferred  from  the  mere 
fact  of  acquittal,  it  was  held  that  the  fact  of 
acijuittal  may  be  considered  by  the  jury  in 
connection  with  all  the  other  circumstances 
as  bearing  on  the  question  of  want  of  proba- 
ble cause. 

But  in  some  jurisdictions  the  courts  have 
taken  a  contrary  view  and  followed  the  rule 
that  proof  of  an  acquittal  on  the  trial  of  the 
crime  constitutes  prima  facie  evidence  of 
want  of  probable  cause  for  the  institution  of 
the  criminal  prosecution.  Hanchey  v.  Brun- 
8on,  175  Ala.  236,  Ann.  Cas.  1914C  804,  56 
So.  971;  Delany  v.  Lindsay,  46  Pa.  Super  Ct. 
26. 


CENTBAIi  OF  GEORGIA  BAII«WAT 

COBiPAinr 

v. 

SOUTHERN  FERRO  CONCRETE 
COBiPANT. 

Alabama  Supreme  Court — May  20,  1916. 

193  Ala.  lOS;  OS  So,  981. 


Carriers   of   Goods   —  Duty   to   CoUeot 
Lawful  Cbarge. 

Under  the  Interstate  Commerce  Act  the 
freight  rate  on  an  interstate  shipment  is  the 
lawful  rate  existing  at  the  time  of  the  ship- 
ment, which  rate  the  carrier  is  required  to 
collect. 

[See  Ann.  Cas.  1914A  510.1 

liiability  for  Underoliarse. 

Liability  for  the  fixed  freight  charges  ia 
not  affected  by  the  carrier's  waiver  or  loss  of 
its  lien  on  the  goods  by  delivery  without  col- 
lecting the  lawful  rate,  and  conference  ruling 
No.  314  of  the  Interstate  Commerce  Commis- 
sion of  May  1,  1911,  governing  a  carrier's 
rights  to  collect  freight  undercharges,  prop- 
erly left  it  to  the  courts  having  jurisdiction 
to  "declare  in  each  case  whether  the  consignor 
or  consignee  is  legally  liable  for  the  under- 
charges. 

[See  note  at  end  of  this  case.] 


CENTRAL  OF  GA«  &.  CO.  v.  SOUTHERN  FERRO  CONCRETE  CO. 

19S  Ala,  106. 


377 


Sales  —  When  Title  Passes  •—  DeliTery 
to  Carrier. 

'ilie  ownership  of  sand  sold  to  the  defend- 
ant f.  o.  b.  its  station  does  not  pass  until  its 
delivery. 

ISee  Ann.  Cas.   1916A  1046.] 

Carriers  ^  Idability  of  Coasisnee   for 
nndercharge. 

The  consignee's  acceptance  and  removal  of 
the  goods  sold  to  it  f.  o.  b.  its  station  with 
knowledge '  that  the  carrier  was  giving  up  a 
lien  thereon  for  freight  undercharges  does  not 
create  an  obligation  on  its  part  to  pay  the 
freight  charges  at  the  request  and  for  the 
convenience  of  the  consignor  beyond  the 
amount  stated. 

[See  note  at  end  of  this  case.] 

Appeal  from  City  Court  of  Birmingham: 
Shabpe,  Judge. 

Action  for  freight  undercharges.  Central 
of  Georgia  Railway  Company,  plaintiff,  and 
Southern  Ferro  Concrete  Company,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

London  d  Fitta  for  appellant. 

Stokely,  Scrivner  d  Dominich  for  appellee. 

[109]  Thomas,  J.— -During  the  years  19()t> 
and  1907  the  Southern  Ferro  Concrete  Com- 
pany bought  of  Kirkpatrick  Sand  &  Cement 
Company  and  Alabama  Sand  &  Supply  Com- 
pany a  large  quantity  of  sand,  including  the 
Band  mentioned  in  the  complaint,  at  a  fixed 
price  delivered  at  its  works  on  the  Birming- 
liam  Terminal  Station,  at  Birmingham,  Ala. 
The  defendant,  appellee  here,  had  no  voice 
in  the  selection  of  the  points  from  which  the 
Hand  was  to  be  shipped,  and  no  interest  in 
llie  freight  rate  to  be  charged  for  the  trans- 
liortation  of  the  sand  from  the  initial  ship- 
ping point  tf>  Birmingham  Terminal  vStation. 
The  sand  was  shipped  from  Bull  Creek,  in  the 
f^tate  of  Georgia,  by  the  said  company  and 
was  brought  to  appellee  by  the  appellant, 
Central  of  Georgia  Railway  Company,  as  a 
common  carrier  engaged  in  interstate  com- 
merce. The  freight  that  was  prepaid  by  the 
defendant  was  at  the  request  and  for  the 
convenience  of  the  shipper,  and  the  defendant 
was  under  no  contract  that  would  render  it 
liable  to  plaintiff  for  these  freights. 

Defendant's  plea  alleges  the  above  facts; 
also  that,  when  the  claim  sued  on  was  made 
against  it  for  the  claimed  mistake  in  the 
amount  of  freights,  plaintiff  was  informed  of 
the  true  contract  between  the  defendant  and 
the  owners  and  shippers  of  the  sand,  ^'who 
were  obligated  to  pay"  the  freights,  and  "who 
were  and  are  [110]  entirely  solvent,"  and  that 
the  defendant  did  not  at  any  time  make  any 
agreement  or  contract  with  the  plaintiff  or 


any  other  firm  or  corporation  to  pay  the 
freight  on  said  sand,  and  that  there  had  been 
no  agreement  between  the  plaintiff  and  the 
defendant  fixing  the  additional  amount  of 
freight  due  on  account  of  said  shipments. 
Tlie  plea  was  fully  proved  by  the  deposition 
of  tlie  witness,  Thomas  B.  Harrison. 

Appellant  insists  that,  under  the  ruling 
of  the  Interstate  Commerce  Commission, 
appellant  was  required  to  collect  the  under- 
charges from  the  consignees.  From  Confer- 
ence Ku lings  of  the  Interstate  Commerce  Com- 
miHsion,  bulletin  No.  6,  ruling  No.  3.  made 
un  November  4,  1907,  we  quote:  "3.  Collec- 
tion of  Undercharges. — The  Commission  ad- 
heres to  its  previous  ruling  that  carriers  must 
exhaust  their  legal  remedies  to  collect  under- 
charge from  consignees.'' 

From  the  same  bulletin,  conference  ruling 
No.  187,  made  on  June  8,  1909,  we  take  the 
following:  **187.  Interpretation  of  Confer- 
ence Ruling  No.  3. — The  case  upon  which  this 
ruling  was  made  was  one  where  freight 
charges  were  collectible  from  the  consignee. 
To  give  it  general  application,  the  words 
*from  consignee'  are  now  stricken  from  the 
rule,  so  that  it  will  read:  'Collection  of 
Undercliarj^es. — The  Commission  adheres  to 
its  previous  ruiii:g  that  carriers  must  ex- 
haurft  tlieir  Ic^al  remedies  to  collect  under- 
diai'gt's.'' 

Conference  ruling  No.  314  (same  bulletin) 
of  the  ('ommittsion  reads  as  follows:  "314. 
Collection  of  Undercharges. — The  law  requires 
the  carrier  to  collect  and  the  party  legally 
responsible  to  pay  the  lawfully  established 
rates  without  deviation  therefrom.  It  follows 
that  it  is  the  duty  of  carriers  to  exhaust  their 
legal  remedies  in  order  to  collect  under- 
charges from  the  party  or  [111]  parties  legal- 
ly responsible  therefor.  It  is  not  for  the  Com 
mission,  however,  to  determine  in  any  case 
which  party,  consignor  or  consignee,  is  legally 
liable  for  the  undercharges  that  being  a  ques- 
tion determinable  only  by  a  court  having 
jurisdiction  and  upon  the  facts  of  each  case 
(superseding  rulings  3  and  187)." 

(1)  Under  the  Interstate  Commerce  Act 
the  freight  rate  on  an  interstate  shipment  is 
the  lawful  rate  existing  at  the  time  of  the 
shipment,  and  the  carrier  is  required  to  col- 
lect the  lawful  rate. — Southern  R.  Co,  v.  Har- 
rison, 119  Ala.  539,  546,  25  So.  552,  43  L.R.A. 
385,  72  Am.  St.  Rep.  936;  Texas,  etc.  R.  Co. 
V.  Mugg,  202  U.  S.  242,  26  S.  Ct.  628,  50  V. 
S.  (L.  ed.)  1011;  Gulf,  etc.  R.  Co.  v.  Heflov, 
158  U.  S.  98,  15  S.  Ct.  802,  39  U.  8.  (L.  ed') 
910. 

(2)  This  liability  for  the  fixed  freight 
charges  is  not  affected  by  the  carrier's  waiv- 
ing or  losing  its  lien  on  the  goods  by  delivery 
without  collecting  the  lawful  rate.  Texas, 
etc.  R.  Co.  V.  Mugg.  Mipra:  Northern  Ala- 
bama R.  Co.  V.  Wilson  Mercantile  Co.  9  Ala. 
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App.  269,  63  So.  34;  Southern  R.  Co.  v. 
Harrison,  supra;  Armour  Packing  Co.  v.  U. 
S.  209  U.  S.  56,  28  S.  Ct.  428,  52  U.  S. 
(L.  ed.)  681;  Louisville,  etc.  R.  Co.  v.  Mc- 
Mullen,  5  Ala.  App.  662,  59  So.  C83. 

The  suit  in  this  case,  for  the  claimed  freight 
undercharges  on  interstate  shipments  of  sand, 
was  filed  on  the  18th  day  of  July,  1911.  This 
was  soon  after  the  conference  ruling  of  May 
1,  1911,  which  we  have  quoted  above.  Clearly, 
the  last  ruling,  before  shipment,  of  the  Inter- 
.state  Commerce  Commission,  must  govern 
the  common  carrier  in  its  efforts  to  collect 
freight  undercharges.  The  rule  properly 
leaves  it  to  the  courts  having  jurisdiction 
to  declare,  in  each  case,  whether  the  consignor 
or  consignee  is  legally  liable  for  the  under- 
charge. 

[112]  The  appellant  relies  on  an  expression 
in  Central  of  Georgia  R.  Co.  v.  Birmingham 
Sand,  etc.  Co.  9  Ala.  App.  419,  64  So.  202, 
declaring  that  generally  the  carrier  may  look 
either  to  the  consignor  or  the  consignee  for 
such  freight  charges.  This  was  but  the  gen- 
eral statement  made  in  6  Cyc.  500. 

(3)  The  facts  of  the  case  now  for  decision 
are  essentially  different  from  those  of  the 
last-cited  case,  in  that  it  is  admitted  that  the 
shipments  of  sand  in  the  case  at  bar  were 
sold  to  appellee  f.  o.  b,  Birmingham  Terminal 
Station,  Birmingham,  Ala.  The  ownership 
of  the  sand  did  not  pass  until  its  delivery 
and  the  amounts  due  as  freight  charges  were 
paid  by  appellee  at  the  request  and  for  the 
accommodation  of  the  consignor,  and  not  by 
virtue  of  any  agreement  either  with  the  ap- 
pellant common  carrier  or  with  the  consignor. 

(4)  That  the  mere  acceptance  and  removal 
of  the  goods  by  the  consignee,  with  the  knowl- 
edge that  the  carrier  is  giving  up  a  lien  upon 
the  goods  for  a  stated  amount,  does  not  create 
an  obligation  on  the  part  of  the  consignee  to 
pay  the  charges  beyond  the  amount  stated,  is 
declared  in  Hutchinson  on  Carriers  (3d  ed.) 
§  897.  This  statement  is  supported  by 
Central  R.  Co.  v.  MacCartncy,  68  N.  J.  L. 
166,  62  Atl.  675,  wherein  the  opinion  is  writ- 
ten by  Mr.  Justice  Pitney,  and  many  au- 
thorities are  collected. 

Under  the  undisputed  evidence  in  this  case 
the  title  did  not  pass  till  the  sand  was 
delivered  to  appellee  according  to  the  contract 
of  purchase.  Alabama  Nat.  Bank  y.  Parker, 
146  Ala.  513,  40  So.  987;  Brown  v.  Adair, 
104  Ala.  652,  16  So.  439;  Alabama  Nat.  Bank 
V.  Parker,  153  Ala.  598,  45  So.  161.  Appellee 
was  therefore  under  neither  express  nor  im- 
plied liability  for  any  carriage  charges. 

[113]  The  affirmative  charge  was  properly 
given  at  the  request  of  the  defendant. 

The  judgment  of  the  city  court  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Somer- 
ville,  JJ.,  concur. 


NOTB. 


Uability  mm  Ibetween  OonsisBor  aad 
Censisnee  for  Payment  of  Froicl&t 
UBderoharges  on  Interstate  SMp- 
ment. 

Assuming  on  the  authority  of  St.  Louis, 
etc.  R.  Co.  V.  Wolf,  100  Ark.  22,  Ann.  Cas. 
1913C  1384,  139  S.  W.  636;  Haurigan  v.  Chi- 
cago,  etc.  R.  Co.  80  Neb.  132,  16  Ann.  Cas. 
450,  and  cases  therein  cited,  that  a  carrier 
can  determine  and  collect  the  freight  charges 
due  on  any  interstate  shipment  according 
to  the  legally  established  rate  despite  a  con- 
tract binding  it  to  make  the  shipment  for  a 
smaller  amount  and  therefore  excluding  from 
this  note  any  consideration  of  that  point,  the 
present  discussion  is  confined  to  the  ques- 
tion to  whom  liability  for  the  undercharge 
attaches. 

From  the  ruling  of  the  Interstate  Commerce 
Commission  on  the  question,  found  in  Bulletin 
No.  6,  Conference  Rulings,  and  quoted  in  the 
reported  case,  it  is  clear  that  neither  the  con- 
signor nor  consignee  may  in  every  instance 
be  held  liable  arbitrarily.  It  has  been  de- 
clared, however,  as  a  guiding  principle  in 
aflixing  liability  for  undercharges  as  between 
the  consignor  and  the  consignee  that  the 
former  is  prima  facie  bound  for  their  pay- 
ment since  he  entered  into  the  contract  of 
shipment  with  the  carrier.  Baltimore,  etc. 
R.  Co.  V.  New  Albany,  etc.  Co.  48  Ind.  App. 
647,  94  N.  E.  906,  96  N.  E.  28 ;  Central  R.  Co. 
V.  MacCartney,  68  N.  J.  L.  165,  52  Atl.  575 ; 
Pennsylvania*  R.  Co.  v.  Titus,  156  App.  Div. 
830,  142  N.  Y.  S.  43.  See  also  New  York, 
etc.  R.  Co.  V.  Butler,  145  N.  Y.  S.  918. 
Thus  in  Pennsylvania  R.  Co.  v.  Titus,  supra, 
the  court  said:  ''It  is  well  settled  that  it  is 
unlawful  for  a  carrier  to  contract  to  carry 
interstate  freight  at  a  lower  rate  than  its 
duly  scheduled  tariff  rates,  and  that  neither 
by  contract  nor  through  mistake  or  inad- 
vertence can  it  estop  itself  from  demanding 
and  collecting  the  balance  of  the  lawful  rate, 
wliere  it  has  delivered  goods  without  charging 
the  same  in  full.  ...  It  does  not  follow, 
however,  that  the  consignee  is  liable.  It  is 
not  claimed  and  I  do  not  understand,  that 
the  Interstate  Commerce  Act  has  made  any 
change  in  the  law  with  respect  to  the  liability 
of  a  consignee  for  freight  charges.  The  con- 
signor or  shipper,  of  course,  is  liable  for  such 
charges,  for  the  contract  is  made  with  him, 
and  he  induces  the  carrier  to  transport  the 
freight:  .  .  .  but  there  is  no  contractual 
relation  between  the  carrier  and  the  consignee 
by  the  mere  designation  of  the  latter  as  con- 
signee which  obligates  him  to  receive  the 
goods,  or  to  pay  the  freight."  So  in  Balti- 
more, etc.  R.  Co.  v.  New  Albany,  etc.  Co.  48 
Ind.  App.  647,  94  N.  E.  906,  96  N.  E.  28, 
wherein  it  appeared  that  the  carrier  sued  the 


BISHOP 

72  Tew. 

eonaignor  of  a  carload  of  baflkets,  for  under- 
chaiges  thereon,  the  court  allowed  a  recovery 
and  in  answer  to  a  contention  that  the  suit 
could  not  be  maintained  against  the  consignor 
since  it  was  the  duty  of  the  carrier  to  collect 
all  charges  from  the  consignee,  said:  *^It  is 
urged  that  no  cause  of  action  is  stated  against 
appellee,  for  the  reason  that  the  complaint 
avers  that  the  freight  charges  were  paid  by 
the  consignee;  that  it  was  the  duty  of  the 
last  carrier  to  collect  transportation  charges, 
and  to  this  end  such  carrier  is  given  a  lien 
upon  the  property  transported,  for  such 
charges.  While  this  is  true,  it  was  the 
shipper — in  this  case  the  appellee — who  en- 
gaged the  services  of  appellant,  and  who 
became  liable  for  the  charges  in  the  first  in- 
stance. Such  liability  could  only  be  dis- 
charged by  payment.  Assuming  that  the 
complaint  otherwise  states  a  cause  of  action, 
the  action  was  properly  brought  against  ap- 
pellee." 

Nor  does  the  consignee  by  accepting  de- 
livery of  the  goods  relieve  the  consignor  of 
liability  for  undercharges  and  obligate  him- 
self to  pay  them  if  at  the  time  he  is  igno- 
rant of  their  existence.  By  receiving  the 
shipment  he  becomes  bound  only  for  the 
amount  of  the  charges  stated  to  him.  Centra) 
R.  Co.  V.  MacCartney,  68  N.  J.  L.  165,  62 
Atl.  576;  Pennsylvania  R.  Co.  v.  Titus,  156 
App.  Div.  830,  142  N.  Y.  S.  43.  And  see  the 
reported  case.  Compare  New  York,  etc.  R. 
Co.  V.  York,  etc.  Co.  215  Mass.  36,  102 
N.  E.  366.  This  view  was  presented  in  Cen- 
tral R.  Co.  v.  MacCartney,  supra,  in  the 
following  language:  "Where  one  accepts  de- 
livery of  goods  from  a  common  carrier,  receiv- 
ing at  the  same  time  a  statement  plainly  set- 
ting forth  the  amount  of  freight  charges  there- 
on, with  knowledge  that  the  carrier  is  giving 
up  for  the  benefit  of  the  consignee  a  lien  up- 
on the  goods  for  the  amount  so  stated,  such 
conduct  by  the  consignee  is,  of  course,  cogent 
evidence,  and,  standing  unexplained  and  un- 
contradicted, is  sufficient  evidence  of  an  im- 
plied promise  to  pay  the  amount  of  the  stated 
charges.  Such  an  undertaking  was  undoubt- 
edly made  by  the  defendants  in  this  case.  That 
undertaking  has  been  performed  by  them. 
But  we  fail  to  see,  in  the  facts  as  certified  to 
us  by  the  trial  court,  anything  to  support  a 
finding  that  the  defendants,  by  anything  that 
transpired  at  or  after  the  delivery  of  the 
ties,  undertook  and  promised  to  pay  freight 
charges  indefinite  in  amount,  or  any  sum 
beyond  that  which  was  stated  on  the  bills  as 
rendered.  If  the  plaintiff,  the  railroad  com- 
pany, instead  of  waiving  its  lien  had  insisted 
upon  retaining  the  ties  until  payment  of  the 
freight,  at  the  same  time  rendering  to  defend- 
ants the  freight  bills,  as,  in  fact,  they  were 
rendered,  and  if  the  defendants  had  there- 
upon paid  the  bills  in  order  to  secure  the  ties, 
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could  a  further  liability  be  imposed  upon 
them  simply  on  the  ground  that  the  bills  as 
rendered  did  not  include  the  entire  charges? 
We  think  not.  In  such  case  the  plaintiff 
would  have  been  left  to  its  action  against  the 
consignor,  as  the  party  on  whose  engagement 
the  service  was  performed."  The  same  opin- 
ion was  expressed  in  Pennsylvania  R.  Co.  v. 
Titus,  166  App.  Div.  830,  142  N.  Y.  S.  43, 
as  follows:  "Of  course,  if  the  consignee  ac- 
cepts the  goods,  with  notice  that  the  carrier 
has  a  lien  for  a  specified  amount,  thereby 
depriving  the  carrier  of  its  lien,  he  becomes 
obligated  by  an  implied  contract  to  pay  the 
charges.  .  .  .  But  if  the  carrier  induces 
him  to  accept  the  goods  on  the  theory  that 
the  freight  charges  are  as  stated,  there  is  no 
principle  upon  which  he  thereby  becomes  lia- 
ble to  the  carrier  for  the  difference .  between 
the  freight  charges  thus  paid  and  those  which 
the  carrier  by  law  was  required  to  charge." 

But  the  consignee  is  liable  for  undercharges 
if  he  receives  a  shipment  with  knowledge  of 
their  existence,  having  by  his  act  deprived 
the  carrier  of  its  lien  on  the  goods  delivered. 
Louisville,  etc.  R.  Co.  v.  Magnus  Co.  32  Ohio 
Cir.  Ct.  Rep.  682.  See  also  Central  R.  Co. 
V.  McCartney,  68  N.  J.  L.  173,  62  Atl.  55. 

And  the  rule  apparently  obtains  in  Massa- 
chusetts that  a  consignee,  being  the  presump- 
tive owner  of  goods  shipped  to  him,  is  gen- 
erally liable  for  their  undercharges.  New 
York,  etc.  R.  Co.  v.  York,  etc.  Co.  215  Mass. 
36,  102  N.  E.  366. 
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Texas  Court  of  Criminal  Appeals — ^November 

12,  1913. 

72  Tex.  Crinu  1;  160  S.  W.  705. 


Seduction  —  ETidenoe  ^  RepmtatioB  of 
Defendant. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  defendant  is  not  limited  to 
proof  of  his  character  for  morality  and  chas- 
tity, but  is  entitled  to  prove  that  his  gen- 
eral reputation  as  a  peaceable  law-abiding 
citizen  is  good. 

[See  note  at  end  of  this  case.] 

Argnment  of  Counsel  ^  Abnsive  Lan- 


A  prosecuting  officer  under  no  circum- 
stances should  resort  to  vituperative  and 
abusive  language  in  arguing  a  case  to  the 

jury- 

[See  9  Am.  St.  Rep.  565.] 
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Appeal  from  District  Court,  Comanche 
county:     Arnold,  Judge. 

Criminal  action.  Willie  Bishop  convicted 
of  seduction  and  appeals.  The  facts  are 
stated  in  the  opinion.     Revebsed. 

Callairay  d  CaUairay  VLndJ.  A.  iitubhlefield 
for  appellant. 

C,  E.  Lane  for  appellee. 

[2]  Harper,  J. — Tliis  is  the  third  appeal  in 
this  case,  the  opinions  on  the  two  former  ap- 
peals being  foimd  reported  in  68  Tex.  Crim. 
557,  151  S.  W.  821,  and  65  Tex.  Crim.  484, 
144  S.  W.  278,  and  we  deem  it  unnecessary 
to  recite  a^ain  tlie  evidence,  but  merely  refer 
to  those  opinions.  In  tlie  first  opinion  the 
case  waft  reversed  on  account  of  an  error  in 
the  court's  charge  on  corroboration  of  an  ac- 
complice; on  the  second  appeal  the  case  was 
reversed  on  account  of  the  district  attorney 
referring  to  the  former  conviction  of  appel- 
lant, and  the  failure  of  the  court  to  give 
a  special  charge  requested  by  appellant  in 
regard  to  letters  introduced  in  evidence,  and 
which  were  proven  up  only  by  the  accomplice, 
it  being  held  that  she  could  not  corroborate 
herself.  On  this  trial  it  seems  the  case  must 
be  reversed  again. 

The  defendant,  on  the  trial,  tendered  wit- 
nesses whom  it  is  shown  would  have  testified 
that  they  knew  appellant;  knew  his  reputa- 
tion in  the  community  where  he  resided,  and 
that  his  reputation  as  a  peaceable,  law-abid- 
ing citizen  was  good.  The  State's  objection 
to  this  testimony  was  sustained,  and  appel- 
lant reserved  a  proper  bill  of  exceptions.  The 
court,  in  approving  the  bill,  states:  "In 
explanation  of  the  above  bill  T  desire  to  say 
the  defendant  not  having  gone  on  the  stand, 
and  the  State  in  no  way  attacked,  his  char- 
acter in  any  respect,  and  being  prohibited  by 
law  from  so  doing,  the  law  making  it  a  penal 
offense  to  seduce  a  woman  under  promise  of 
marriage,  I  concluded  that  the  particular 
trait  of  character  involved  the  ofTense,  to  wit, 
morality  or  chastity,  would  be  as  far  as  the 
def»»ndant  would  be  permitted  to  go  in  proof 
and  that  he  could  not  in  such  a  case  prove 
his  general  reputation  as  being  law-abiding 
and  ]»eaceahle,  and  this  view  is  sustained  in 
tlie  case  of  Jones  v.  State,  10  Tex.  App.  552; 
(Jreenleaf  on  Evidence  25;  Underbill  on  Kvi 
deuce  (2nd  edition)  sec.  77,  pages  137-13!); 
with  this  explanation  bill  is  approved  and 
will  be  made  a  part  of  the  record."  The  au- 
thorities cited  by  the  court  we  do  not  tliink 
sustain  his  ruling.  Under  the  cases 
cited  by  him  it  is  held  that  wherever 
criminal  intent  is  an  issue  in  the  case, 
his  general  reputation  as  a  la>v-ahidin.ir 
eitizen  is  admissible,  if  the  defendant  desires 
to  put  his  reputation  in   issue.     A  case  of 


seduction  proceeds  upon  the  theory  that  by 
seductive  wiles  the  man  obtained  the  love  of 
the  woman;  her  trust  and  confidence,  and  he 
had  entered  into  an  engagement  to  marry  her, 
leading  her  to  believe  that  he  intended  to 
carry  out  the  promise,  yet,  in  fact  had  nu 
such  intention,  was  not  bincere  in  his  prom- 
ise, and  used  the  blandishment,  [3]  wiles  and 
promise  but  to  accomplish  her  ruin.  That 
was  his  intc*ntion,  and  necessarily  this  would 
involve  a  criminal  intent,  and  under  all  the 
authorities  would  render  his  general  reputa- 
tion as  a  law-abiding  citizen  admissible,  if 
he  desired  to  place  it  in  issue.  In  Branch's 
Criminal  Law  the  rule  is  said  to  be:  **I>e- 
fendant  may  prove  his  general  good  character 
when  criminal  intention  is  of  the  essence  of 
the  offense,"  citing  Poyner  v.  State,  48  S.  W 
516;  House  v.  SUte,  42  Tex.  Crim.  128,  157 
S.  \V.  825;  Jones  v.  State,  10  Tex.  App.  652; 
Coffee  V.  State,  1  Tex.  App.  548;  Lincecum  v. 
State,  29  Tex.  App.  328.  15  S.  W.  818,  26  A. 
S.  R.  727;  L<ann  v.  StaUs  25  Tex.  App.  495. 
8  S.  VV.  650,  8  A.  S.  11.  445;  Lockhart  v. 
State,  3  Tex.  App.  567. 

It  is  true  that  in  the  section  of  Mr.  Under- 
bill on  Evidence,  cited  by  the  court,  it  is 
held  that  in  prosecutions  for  rape  his  gen- 
eral reputation  as  a  law-abiding  citizen  is 
not  admissible,  but  the  inquiry  should  be  re* 
stricted  as  to  his  reputation  for  chastity  and 
morality,  but  this  has  never  been  the  rule 
in  this  State.  In  the  case  of  Jones  v.  State, 
10  Tex.  App.  552,  also  cited  by  the  court, 
til  is  very  question  was  involved,  and  this 
court  held  that  in  prosecution  for  rape 
that  evidence  of  general  reputation  as  a  law- 
abiding  citizen  was  admissible,  and  that  the 
court  erred  in  excluding  such  testimony.  The 
decision  in  the  Jones  case,  supra,  was  fol- 
lowed in  the  case  of  Lincecum  v.  State,  29 
Tex.  App.  328,  and  in  all  our  decisions, 
and  wherever  criminal  intention  is  the  es- 
sence of  the  offense,  such  evidence  has  al- 
ways been  lield  admissible.  And,  as  we  have 
said,  the  crime  of  seduction  is  based  upon  the 
theory  that  the  defendant  used  the  means  and 
made  the  promise  to  accomplish  the  ruin  of 
the  girl,  with  no  intention  of  fulfilling  his 
promise  of  marriage,  this  character  of  evi- 
dence comes  clearly  within  the  rule. 

Appellant's  bill  as  to  the  testimony  of  Miss 
Kthel  Harrii>on,  as  qualified  by  the  court, 
presents  no  error.  The  court  stated  the  wit- 
ness was  unlettered  and  unable  to  under- 
stand and  was  a  reluctant  witness.  Under 
such  circumstances,  questions  leading  in  their 
nature  may  be  propounded.  Again,  appel- 
lant groups  a  number  of  questions  and  an- 
swers, and  makes  a  general  objection  to  all 
of  them.  Some  of  the  questions  embraceil 
were  not  leading,  and  this  general  exception 
would  be  in!<uflicient  to  present  any  question 
for  review.  Ortiz  v.  State,  68  Tex.  Crim. 
624,  161  S.  W.  Rep.  1056. 
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Bills  of  exceptions  Nos.  1  and  2  were  re- 
served  to  the  argument  of  the  district  at- 
torney. As  to  the  remarks  actually  made 
there  is  some  confusion,  the  bills  as  offered, 
not  making  it  clear  what  language  was  in 
fact  used  by  the  district  attorney,  but  the 
court  in  approving  the  two  bills  says:  "I 
withdrew  from  the  jury  all  vituperation  and 
abuse  used  in  argument."  This  would  evi- 
dence that  the  district  attorney  was  vituper- 
ative and  abusive  in  his  argument,  and  as 
this  case  must  be  reversed  on  other  grounds, 
we  take  occasion  to  say  that  under  no  cir- 
nimstances  is  a  prosecuting  officer  justified 
in  resorting  to  vituperative  and  abusive 
language,  and  if  this  practice  is  carried  too 
far,  we  might  feel  called  upon  to  reverse  a 
case  for  that  reason  alone. 

[4]  The  two  bills  relating  to  the  cvidciico 
of  T^na  Harrison  and  Mrs.  Harrison,  as  quali- 
fied and  explained  by  the  court,  present  no 
error. 

The  judgment  is  reversed  and  the  euuse  re- 
manded. 

Reversed  and  remanded. 


NOTE. 

Admissibility  of  Evidence  of  Defend- 
ant's Reputation  in  Prosecution  for 
Seduction. 

In  the  reported  case  it  is  held  that  in  a 
prosecution  for  seduction,  the  defendant  may 
introduce  evidence  as  to  hi^  general  reputa- 
tion as  a  law-abiding  citizen,  and  that  he  is 
not  restricted  to  his  reputation  as  to  chasti- 
ty and  morality.  But  in  another  jurisdiction, 
it  has  been  held  that  in  a  proseeution  for 
seduction,  the  defendant  may  not  introduce 
evidence  of  his  general  good  moral  character, 
but  is  restricted  to  evidence  of  his  character 
for  virtue.  State  v.  Curran,  61  Ta.  132,  49 
X.  W.  1006. 

It  has  been  held  that  the  defendant  may 
introduce  only  his  general  reputation  and 
not  particular  instances  of  good  conduct. 
People  V.  Bollman,  178  Mich.  159,  144  N.  VV. 
537,  wherein  the  court  said:  "On  the  part 
of  the  defense,  Li  Hie  Gravenstein,  a  charac- 
ter witness,  was  sworn,  and,  after  testifying 
that  she  was  more  or  less  in  the  respond- 
ent's company  prior  to  her  marriage,  she 
was  asked  the  following  question:  'Q.  What 
would  you  say  as  to  the  character  of  his 
conduct  toward  you  while  in  his  company** 
This  question  was  objected  to  and  excluded. 
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It  is  argued  by  the  respondent  that  the  exclu- 
sion of  this  testimony  was  error.  It  is  com- 
petent in  a  criminal  case  for  a  respondent  to 
show  what  his  general  reputation  is  with 
reference  to  the  particular  offense  charged 
(People  V.  Evans,  72  Mich.  367  [40  N.  W. 
473] ) ;  but  we  know  of  no  rule  which  per- 
mits a  respondent  to  show  particular  in- 
stances of  good  conduct  in  order  to  establish 
his  reputation.  The  question  asked  was  not 
directed  to  his  general  reputation,  but  simply 
to  his  conduct  while  in  the  company  of  the 
witness.  The  proffered  testimony  was  right- 
ly excluded." 

Where  the  defendant  puts  his  character  in 
issue,  the  state,  in  rebuttal,  may  introduce 
€*vidence  as  to  his  bad  reputation  for  chasti- 
ty and  morality  prior  to  the  time  he  wa<* 
accused  of  the  seduction,  and  is  not  limited 
to  his  reputation  prior  to  the  time  the  se- 
duction was  accomplished.  State  v.  King, 
9  S.  D.  028,  70  N.  W.  1046.  In  that  case  the 
court  said:  "Defendant  having  put  his 
character  in  issue,  witnesses  for  the  state,  in 
relmttal,  were  permitted  to  testify  that  they 
knew  defendant's  general  reputation  for  chas- 
tity and  morality  in  the  vicinity  in  which 
he  resided  during  1896,  and  prior  to  May 
25th  of  that  year,  and  that  it  was  bad.  The 
crime  was  committed,  if  at  all,  in  the  preced- 
ing February,  and  defendant  insists  that 
evidence  touching  his  character  should  have 
bce.n  restricted  to  a  period  preceding  the 
latter  date.  Manifestly,  it  is  improper  to 
introduce  evidence  showing  the  talk  of  people 
caused  by  the  cliarge  upon  which  the  accused 
is  being  tried,  and  witnesses  should  state 
their  knowledge  of  his  reputation  before  be- 
ing accused  thereof;  but  there  was  no  error 
jn  allowing  the  questions  to  be  asked  as  they 
were  in  this  case,  for  the  reason  that  the 
undisputed  evidence  shows  that  defendant 
was  not  accused  prior  to  May  25th,  1896. 
and  the  evidence  offer(»d  by  the  state  could 
not  have  been  predicated  upon  any  rumors 
reHuUing  from  defendant's  conduct  towards 
the  prosecutrix." 

Where  the  reputation  of  the  defendant  in 
a  prosecution  for  seduction  for  truth  and 
veracity  has  not  been  assailed,  other  than 
that  Jiis  testimony  is  in  conflict  with  that 
of  the  prosecuting  witness,  there  is  no  rule 
of  law  which  makes  any  distinction  between 
the  defendant  as  a  witness  and  any  other 
witness  in  the  case,  and  hence  the  defendant 
cannot  introduce  evidence  of  his  reputation 
for  truth  and  ver.icity.  State  v.  Fogg,  206 
Mo.  696,  105  S.  W.  618. 
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Monopolies  ^  Agreement  Not  to  En- 
gage in  Business  ^  Breaoh  ^  Proof 
of  Damage. 

In  an  action  by  the  purchasers  of  a  busi- 
ness and  the  good  will  thereof  against  the 
seller,  who  had  agreed  not  to  conduct  the 
same  kind  of  business  in  the  same  town, 
plaintiffs  were  bound  to  show,  with  some  de- 
cree of  certainly,  not  only  that  the  seller 
committed  the  wrongs  imputed  to  him,  but 
that  they  produced  an  injury  or  resulted  in 
a  violation  of  plaintiffs*  rights. 

Wbat  Constitntes  Engaging  in  Busi- 
ness. 

An  agreement  by  the  seller  of  a  retail  gro- 
cery business  and  the  good  will  thereof  not 
to  conduct  the  same  kind  of  business  in  the 
same  town  for  a  specified  period  is  not  bro- 
ken by  loaning  money  to  a  new  grocery  firm, 
where  he  has  no  pecuniary  interest  in  such 
firm,  directly  or  indirectly,  as  member,  man- 
ager, agent,  or  otherwise  than  as  a  creditor. 

[See  note  at  end  of  this  case.] 

Same. 

That  the  telephone  number,  used  by  the 
seller  of  a  retail  grocery  business  in  his  store, 
has  been  changed,  and  the  old  number  trans- 
ferred to  a  new  grocery  firm,  to  whom  he  had 
loaned  money,  does  not  show  a  violation  of 
his  agreement  not  to  conduct  the  same  kind 
of  business  in  the  same  town. 

[See  note  at  end  of  this  case.] 

Same. 

The  seller  of  a  retail  grocery  business  and 
the  good  will  thereof  who  agreed  not  to  con- 
duct the  same  kind  of  business  in  the  same 
town,  is  not  thereby  required  to  see  that  the 
purchaser  retained  all  the  customers  of  the 
old  business. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Davidson 
county:     Lane,  Judge. 

Action  for  damages.  Finch,  et  al.,  plain- 
tiffs, and  J.  L.  Michael,  defendant.  Judg- 
ment for  defendant.  Plaintiffs  appeal.  The 
facts  are  stated  in  the  opinion.    Affirmed. 

Phillipe  dc  Boic€r  and  E.  E.  Raper  for  ap- 
pellants. 

Walaer  d  Walaer  and  McCrary  d  McCrary 
for  appellee. 

[322]  Walker,  J. — This  action  was  brought 
to  recover  damages  for  an  alleged  breach  of 
a  contract,  by  which  defendant  sold  to  the 


plaintiffs  his  retail  grocery  business  in  Tax- 
ing ton,   with  the   fixtures  and  good-will   be- 
longing thereto,  at  cost  for  the  goods,  wares, 
and  merchandise,  and  $1,000  for  the  fixtures 
and  good-will,   plaintiffs   paying   $200  as   a 
bonus,   L323J   and  defendant  agreeing  not  "to 
conduct  the  same  kind  of  business  in   said 
town   for   one   and  a  half  years  thereafter. 
The  breach  alleged  was  that  defendant  loaned 
money  to  Michael  &  Parker,  a  sew  grocery 
firm,  and  that  the  telephone  number  which 
had  been  used  by  the  defendant  in  the  old 
store  had  been  changed  and  the  old  number 
transferred   to   the   phone  of  the  new   firm. 
There    were    some    other    minor    complaints 
made  against  defendant,  but  we  think  they 
are  not  sufilcient  to  show  any  breach  of  the 
contract.     Even  if  defendant  committed  the 
small  offenses  imputed  to  him,  and  they  were 
calculated   to   cause   injury   to  plaintiff,  the 
damages  claimed  are  entirely  too  speculative 
and  conjectural  to  form  the  basis  of  a  recov- 
ery,  and,  besides,  the  causal  connection  be- 
tween the  imputed  wrongs,  if  the  latter  are 
of  sufficient  consequence  to  be  noticed  by  the 
law   (de  minimia  non  ourat  lex),  and  the  al- 
leged   injury    is   not   shown   with    any   sem- 
blance of  accuracy.     We  cannot  jump  to  a 
conclusion,  but  the  proof  must  be  of  such  a 
character  as  to  show  with  at  least  some  de- 
gree of  certainty  that  the  alleged  wrongs  pro- 
duced an  injury,  or  resulted  in  a  violation 
of  plaintiff's  rights.     Both  wrong  and  dam- 
age must  be  shown,  and  it  must  appear  that 
the  latter  was  the  effect  and  the  former  the 
cause.     Byrd  v.  Southern  Express  Co.  139  N. 
C.    273,    51    S.    E.    851;    Winston    Cigarette 
Mach.   Co.   v.    Wells-Whitehead   Tobacco  Co. 
141  N.  C.  284,  53  «.  E.  885,  8  L.R.A.(N.S.) 
255.     The  defendant  had  no  interest  in  the 
partnership  of  Michael  &  Parker,  and  he  had 
a   perfect  right  to  lend   tliem   money.     The 
principle  is  well  stated  by  Justice  Burwell  m 
Reeves  v.  Sprague,  114  k.  C.  647,  19  S.   E. 
707.     It  appeared   there   that   Sprague  sold 
part  of  his  stock  in  trade  and  the  good-will 
of  his  business  to  Reeves,  with  a  stipulation 
that  he  would  not  engage  in  the  same  business 
in  Waynesville,  N.  C,  and  afterwards  Sprague 
sold  the  balance  of  the  stock  to  one  J.   R. 
Davis,  who  started  and  conducted  the  same 
kind  of  business  in  said  town  in  competition 
with  Reeves.    At  the  time  he  bought  the  rem- 
nant of  the  stock   Davis  gave  Sprague  his 
note  for  the  price,   secured  by  a  mortgage, 
and  thereafter  took  possession  and  prosecuted 
the  business  of  druggist.     With  reference  to 
these  facts,  the  Court  said:     ''It  cannot  be 
seriously  contended  that  Sprague  is  violating 
a  contract  not  to  engage  in  the  business  of  a 
druggist   in   Waynesville   merely   because   he 
has  a  lien  on  a  stock  of  drugs  at  that  place. 
We  find  in  the  evidence  adduced  no  substan- 
tial foundation  for  the  plaintiffs'  allegation 
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that  the  mortgage  made  by  Davis  to  Sprague 
is  a  sham,  and  that  Davis  is  merely  the 
agent  of  Sprague.  If,  in  fact,  he  is  such 
agent,  the  injunction  against  the  defendant 
Sprague  and  his  agent  is  sufficient  for  the 
plaintiffs'  purposes.  They  produce  no  proof 
wl.atcver,  as  it  seems  to  us,  that  the  appel- 
lant is  Sprague's  agent — only  facts  that  might 
raise  a  suspicion  that  he  is.  To  stop  his 
lawful  business  upon  the  evidence  now  before 
us  seems  unreasonable."  The  same  was  also 
held  to  be  the  law  in  Kramer  v.  Old,  119 
K.  C.  1,  25  S.  E.  813,  56  A.  S.  R.  660,  34 
L.R.A.  389,  but  the  evidence  tended  to  show- 
that  the  seller  afterwards  [3241  attempted  to 
enter  into  competition  with  his  buyer  by 
becoming  a  member  of  a  corporation  which 
carried  on  the  same  business  within  the  ter- 
ritory prohibited  to  him  by  the  agreement, 
and  it  was  properly  held  that  this  was  a 
breach  of  the  contract;  but  the  court  thus 
referred  to  our  point :  "While  the  courts  will 
not  restrain  a  party  bound  by  such  a  con- 
tract from  selling  or  leasing  his  premises  to 
others  to  engage  in  the  business  which  he 
has  agreed  to  abstain  from  carrying  on,  or 
from  selling  to  them  the  machinery  or  sup- 
plies needed  in  embarking  in  it  (Reeves  v. 
Kprague,  114  N.  C.  647),  a  different  rule 
must  prevail  when  it  appears  that  the  pro- 
hibited party  attempts,  not  to  sell  outright 
to  others,  but  to  furnish  the  machinery  or 
capital,  or  a  portion  of  either,  in  lieu  of 
stock,  in  a  corporation  organized  with  a  view 
to  competition  with  the  person  protected  by 
his  contract  against  such  injury.  The  three 
contracting  defendants  have  presumably  re^ 
eeived  the  full  value  of  the  business  sold,  and 
which  is  protected  by  their  own  agreement 
a(;ain8t  their  own  competition,  and  equity 
will  not  allow  them,  with  the  price  in  their 
pockets,  to  evade  their  contract  under  the 
thin  guise  of  becoming  the  chief  stockholders 
in  a  company  organized  to  do  what  they  can- 
not lawfully  do  as  individuals."  But  in  this 
case  the  defendant  has  no  pecuniary  interest 
in  the  firm  of  Michael  &  Parker,  either  di- 
rectly or  indirectly,  as  member,  manager, 
agent,  or  otherwise,  for  he  is  only  a  creditor 
of  the  partnership,  which  is  a  very  different 
thing  from  conducting  the  business  or  being 
interested  therein.  In  a  sense,  he  may  be 
considered  as  having  some  concern  for  its 
success  as  its  creditor,  but  this  is  all,  and 
is  not  sufficient  to  constitute  a  breach  of  his 
contract,  either  under  the  sale  of  the  good- 
will or  the  restrictive  covenant. 

We  said  in  Faust  v.  Rohr.  166  N.  C.  187, 
81  S.  E.  1096,  referring  specially  to  Scudder 
V.  Kilfoil,  67  N.  J.  Eq.  171,  40  Atl.  602: 
"The  negative  covenant  entered  into  by  the 
petitioner,  by  which  he  bound  himself  not  to 
engage  in  the  same  business  within  the  bor- 
ough, was  of  much  more  consequence  than  a 
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mere  sale  of  the  good-will  of  the  business  to 
Mr.  Scudder.  The  sale  of  the  good-will  would 
have  only  precluded  the  vendor  from  solicit- 
ing trade  from  the  old  customers  of  the  firm, 
but  would  not  have  prevented  him  from  set- 
ting up  a  rival  business  in  Princeton  or  any- 
where else,"  and  citing  further  the  following 
cases:  Labouchere  v.  Dawson,  L.  R.  13  £q. 
(Eng.)  322;  Newark  Coal  Co.  v.  Spangler, 
54  N.  J.  Eq.  354,  34  Atl.  932;  Althen  v. 
Vreeland  (N.  J.)  36  Atl.  479.  It  has  been 
stated,  as  a  general  rule,  that  good-will  ex- 
ists in  a  professional  as  well  as  in  a  commer- 
cial business,  subject  to  the  distinction  that 
it  is  not  so  much  fixed  or  as  localized  as  the 
good-will  of  a  trade,  but  attaches  to  the  per- 
8cn  of  a  professional  man  or  woman,  as  a 
result  of  confidence  in  his  or  her  skill  and 
ability.  "Consequently,  in  enforcing  the 
agreement  where  there  has  been  nothing  more 
than  a  mere  sale  of  'good-will,'  the  courts, 
at  most,  have  only  held  that  [325]  the  vendor 
of  the  good-will  is  precluded  by  his  contract 
from  soliciting  the  former  customers  of  the 
old  partnership  to  deal  with  himself  or  not 
to  deal  with  his  vendee."  14  Am.  &  Eng. 
Enc.  of  Law  (2d  ed.)  1091. 

The  difficulty  which  plaintiff  encounters  in 
this  case  is  that  he  offers  no  tangible  proof 
of  a  breach  of  tlie  contract.  There  is,  per- 
haps, something  from  which  we  may  suppose 
or  conjecture  that  there  was  a  slight  inter- 
ference with  the  quiet  and  reasonable  enjoy- 
ment by  plaintiff  of  the  good-will  which  he 
had  purchased;  but  this  will  not  do,  and  the 
evidence  must  be  more  definite.  W^e  thus 
expressed  ourselves  in  Crenshaw  v.  Ashcville, 
etc.  St.  R.  etc.  Co.  144  N.  C.  320,  56  S.  E. 
945:  "The  kind  of  proof  which  must  bo 
forthcoming  in  order  to  establish  the  issues 
in  favor  of  the  plaintiff  was  considered  re- 
cently by  us  in  Byrd  v.  Southern  Express  Co. 
139  N.  C.  273,  where  we  said:  'There  must 
be  legal  evidence  of  the  fact  in  issue,  and 
not  merelj'  such  as  raises  a  suspicion  or  con- 
jecture in  regard  to  it.  The  plaintiff  must 
do  more  than  show  the  possible  liability  of 
the  defendant  for  the  injury.  He  must  go 
further,  and  offer  at  least  some  evidence 
which  reasonably  tends  to  prove  every  fact 
essential  to  his  success.' "  And  in  Campbell 
V.  Everhart,  139  N.  C.  516,  52  S.  E.  201: 
"Tlie  sufficiency  of  evidence  in  law  to  go  to 
the  jury  does  not  depend  upon  the  doctrine 
of  chances.  However  confidently  one,  in  his 
own  affairs,  may  base  his  judgment  on  mere 
probability  as  to  a  past  event,  when  he  as- 
sumes the  burden  of  establishing  such  event 
as  a  proposition  of  fart  and  as  a  basis  for 
the  judgment  of  a  court,  he  must  adduce 
evidence  other  than  a  majority  of  chances 
that  the  fact  to  be  proved  does  exist.  It 
must  be  more  than  sufficient  for  a  mere  guess, 
and  must  be  such  ao  tends  to  actual  proof. 
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But  the  province  of  the  jury  should  not  lie 
invaded  in  any  case,  and  when  reaaonnble 
minds,  acting  within  the  liinitationH  pre- 
scribed by  the  rules  of  law,  might  reach  dif- 
ferent conclusions,  the  evidence  must  be  sub- 
mitted to  the  jury,"  citing  I^wis  v.  Clyde 
Steamship  Co.  VA2  S,  C.  904,  44  S.  E.  6(56; 
Byrd  v.  Southern  Express  Co.  supra;  Wheeler 
V."  Schroeder,  4  R.  I.  383;  Offutt  v.  World's 
Columbian  Exposition,  175  III.  472,  51  N.  E. 
651:  Day  v.  Boston,  etc.  R.  Co.  90  Me.  207, 
52  Atl.  771,  90  Am.  St.  Rep.  335;  Catlett  v. 
St.  I^uis,  etc.  R.  Co.  67  Ark.  461,  21  S.  W. 
1062,  38  Am.  St.  Rep.  254;  Philadelphia,  etc. 
R.  Co.  V.  Stebbing,  62  Md.  504. 

llie  defendant  may  not  have  acted  with 
due  propriety,  nor  with  perfect  good  faith, 
but  we  cannot  see  that  he  lias  committed 
any  legal  wrong.  The  telephone  was  entirely 
under  the  control  of  the  telephone  company, 
and  Michael  &  Parker  had  the  right  to  it  if 
the  company  consented  that  they  might  use 
it,  or  did  not  object  thereto,  after  notice  of 
their  doing  so.  It  promised  to  restore  it  to 
the  plaintiff,  but,  it  seems,  did  not  do  so, 
for  some  reason,  we  suppose,  sat iaf actor v  to 
itself. 

It  may  be  added  that  defendant  was  not 
required  by  his  contract  to  see  that  plaintilT 
retained  all  the  customers  of  the  old  busi- 
ness. He  could  not  do  this,  as  they  were  at 
liberty  to  trade  where  they  pleased;  nor  docs 
it  sufficiently  appear  how  many,  if  any  of 
them,  were  lost  by  plaintiff,  [326]  whether 
by  any  action  of  defendant  or  not.  We  are. 
therefore,  left  suspended  in  the  realm  of  con- 
jecture, without  any  appreciable  thing,  either 
definite  or  certain,  being  proved,  and  the  dam- 
ages more  uncertain  than  anything  else,  if 
there  was  any  wrong. 

The  case,  in  its  final  analysis,  seems  to 
have  been  reduced  to  the  very  attenuated 
matter  of  a  few  eggs  and  a  small  quantity 
of  butter  sold  by  W.  N.  Shoaf,  a  former  cus- 
tomer of  defendant,  to  Michael  &  Parker: 
but  Shoaf  testified:  '^I  had  several  places  to 
trade  and  went  everywhere,  for  that  purpose, 
that  I  pleased,"  or  words  to  that  effect. 
Taking  all  the  evidence  together,  it  does  not 
measure  up  to  the  standard  fixed  by  the  law. 

The  court  nonsuited  plaintiff  at  the  close 
of  his  evidence,  and  we  see  no  error  in  its 
doing  so. 

Affirmed. 


of  business  within  a  covenant  not  to  carry 
on  a  similar  business  in  the  locality  are  col- 
lated  in  the  note  to  Hadsley  v.  Day er- Smith, 
Ann.  Cas.  1915 A  379,  the  promotion  or  financ- 
ing of  the  business  of  another  as  a  violation 
of  such  a  covenant  being  specifically  discussed. 
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V. 

8CHULTE  £T  AL. 

New  York  Court  of  Appeals — March  23,  1915. 

:il4  y.  Y.  361;  108  N.  E,  036, 

Attorneys  —  Extent   of  Lien  on  Judg- 
ment —  General  Balance. 

Under  the  common-law  rule,  giving  an  at- 
torney a  retaining  lien  on  all  papers,  securi- 
ties, or  money  belonging  to  his  client  which 
come  into  his  possession  in  the  course  of  his 
professional  employment,  and  a  charging  lien 
against  a  judgment  recovered  through  the  at- 
torney's efforts,  and  under  Judiciary  Law 
(Consol.  Laws,  c.  30)  §  475,  giving  an  attor- 
ney a  lien  on  his  client's  cause  of  action 
which  attaches  to  a  verdict,  judgment,  or 
final  order  in  his  client's  favor,  and  the  pro- 
ceeds thereof,  an  attorney,  employed  as  gen- 
eral counsel  at  an  annual  salary,  payable 
semiannually,  has  no  lien  for  unpaid  salary 
on  the  proceeds  of  a  judgment  procured  by 
him  after  terminaticm  of  the  general  employ- 
ment, under  an  agreement  to  pay  him  reason- 
able value  of  services  in  the  trial  of  the 
action. 

fSee  note  at  end  of  this  case.] 

Appeal  —  Notice  of  Appeal  —  Snrplns- 


On  appeal  from  an  order  of  the  Appellate 
Division,  modifying  and  affirming  an  order  of 
the  Special  Term,  the  mere  fact  that  the  no- 
tice of  appeal  stated  that  an  interlocutory 
order  of  the  Special  Term  was  also  to  be 
reviewed  is  a  harmless  irregularity,  for  the 
right  to  review  that  order  followed  from  the 
right  to  review  the  order  of  the  Appellate 
Division  affirming  it. 

Matter  of  Ueinskeimer,  164  N.  Y.  App.  Div. 
265.  modified. 


s» 


An  agreement  by  the  seller  of  a  business 
not  to  enter  into  a  similar  business  in  the 
vicinity  is  held  in  the  reported  case  not  to 
be  violated  by  loaning  money  to  persons  es- 
tablishing a  competing  business.  The  cases 
discussing  what  constitutes  the  carrying  on 


Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Proceeding  to  enforce  attorney's  lien.  Nor- 
bert  Heinsheimer.  petitioner.  Order  of  Spe- 
cial Term  of  Supreme  Court  modified  b}'  Ap- 
pellate Division  of  Supreme  Court.  Anton  TI. 
Meyer,   as   assignee  for  creditors  of   United 
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states  Regtaurant  and  Realty  Company,  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Modified. 

Alexander  Gordon  and  William  F.  McComha 
for  appellant. 

Henry  K,  Heyman  and  Norbert  Heinsheimer 
for  respondent. 

[363]  Cakdozo,  J. — ^The  petitioner  is  a 
member  of  the  bar.  He  was  retained  by  the 
United  States  Restaurant  and  Realty  Com- 
pany as  its  general  counsel  at  a  salary  of 
$5,000  a  year,  payable  semi-yearly.  In  Feb- 
ruary, 1910,  there  was  due  to  him  under  this 
retainer  a  balance  of  $3,096.92.  The  client 
then  terminated  the  general  employment  and 
selected  other  counsel.  The  petitioner  de- 
clined to  surrender  his  papers  unless  the  ar- 
rears of  salary  were  [364]  paid.  In  this  he 
acted  within  his  rights.  At  the  client's  re-^ 
quest,  however,  he  tried  an  action  then  upon 
the  calendar,  and  recovered  a  judgment* 
against  one  Sehulte  for  $4,176.64.  For  this 
he  was  to  be  paid  whatever  the  service  was 
worth.  The  client  then  made  an  assignment 
for  the  benefit  of  creditors.  The  assignee  was 
substituted  as  plaintiff,  and  another  lawyer 
wag  substituted  aa  attorney,  without  preju- 
dice, however,  to  the  petitioner's  right  to  en- 
force his  lien,  if  any  there  was  found  to  be. 
After  appeals,  first  to  the  Appellate  Division 
and  then  to  this  court,  the  judgment  was 
affirmed. 

This  proceeding  was  thereupon  begun  by 
the  petitioner  to  determine  the  extent  of  his 
lien  on  the  proceeds  of  the  judgment.  The 
value  of  the  services  rendered  in  the  trial 
of  the  action  against  Sehulte,  after  the  gen- 
eral employment  was  ended,  has  been  fixed 
by  the  Appellate  Division  at  $500.  That  the 
petitioner  has  a  lien  to  this  extent  is  con- 
ceded. The  question  is  whether  he  has  a  lien 
for  the  unpaid  balance  of  his  salary.  Tlie 
services  under  the  general  retainer  included 
many  matters  other  than  the  Sehulte  case. 
They  included  many  matters  having  no  rela- 
tion to  any  lawsuit.  All  services  alike  were 
to  be  paid  for  by  this  palary;  and  the  order 
under  review  makes  the  mtire  balance  of 
salary  a  lien  upon  the  judgment. 

We  think  that  this  is  an  unwarranted  ex- 
tension of  the  scope  of  an  attorney's  lien.  At 
common  law,  the  liens  available  to  an  attor- 
ney were  of  two  kinds.  There  was  a  retain- 
ing lien  on  all  papers,  securities  or  moneys 
belonging  to  his  client  which  came  into  his 
possession  in  the  course  of  his  professional 
employment.  (Bowling  Green  Sav.  Bank  v. 
Todd,  52  N.  Y.  489;  Ward  v.  Craig,  87  N. 
Y.  550,  560;  Goodrich  v.  McDonald,  112  N.  Y. 
157,  163,  19  N.  £.  649.)  This  was  a  general 
lien  for  the  entire  balance  of  account.  It  was 
dependent,  however,  upon  possession.  There 
Ann.  Cas.  1916E.— 25. 


was  also  a  charging  lien,  which  boimd  a  judg- 
ment recovered  through  the  attorney's  efforts. 
This  lien  was  not  dej)endent  on  possession. 
The  very  reason  for  its  [365]  existence  was 
to  save  the  attorney's  rights  where  he  had 
been  unable  to  get  possession.  "It  was  a 
device  invented  by  the  courts  for  the  protec- 
tion of  attorneys  against  the  knavery  of  their 
clients,  by  disabling  clients  from  receiving 
the  fruits  of  recoveries  without  paying  for 
the  valuable  services  by  which  the  recoveries 
were  obtained."  (Goodrich  v.  McDonald,  su- 
pra.) A  clandestine  or  collusive  payment 
after  notice,  actual  or  constructive,  of  the 
lien,  did  not  discharge  the  debtor.  (Coughlin 
v.  New  York  Cent.  etc.  R.  Co.  71  N.  Y.  443, 
448,  27  Am.  Rep.  75.)  But  the  reason  for 
the  existence  of  this  lien  suggests  the  limi- 
tation of  its  scope.  It  was  not  a  lien  for  a 
general  balance  of  account.  It  was  a  lien 
for  the  value  of  the  services  rendered  in  that 
very  action.  (Williams  v.  IngersoU,  89  N. 
Y.  608,  618;  Adams  v.  Fox,  40  Barb.  442, 
445;  West  v.  Bacon,  13  App.  Div.  371,  43 
N.  Y.  S.  206;  Phillips  v.  Stagg,  2  Edw.  Ch. 
(N.  Y.)  108;  Hazeltine  v.  Keenan,  64  W.  Va, 
600,  46  S.  £.  609,  102  Am.  St.  Rep.  953; 
Weed  Sewing  Mach.  (IJo.  v.  Boutelle,  56  Vt. 
670,  48  Am.  Rep.  821.)  If  the  attorney  got 
possession  of  the  fund,  he  had  a  general  lien. 
If  he  did  not  get  possession,  his  lien  was 
for  the  services  that  brought  the  fund  into 
existence.  This  charging  lien  still  exists  un- 
der our  statutes.  It  has  been  enlarged  to 
the  extent  that  it  now  attaches  to  a  cause 
of  action  even  before  judgment.  "From  the 
commencement  of  an  -  action  or  special  pro- 
ceeding" the  attorney  now  has  a  li^n  "upon 
his  client's  cause  of  action,  claim  or  counter- 
claim, which  attaches  to  a  verdict,  report, 
decision,  judgment  or  final  order  in  hie 
client's  favor,  and  the  proceeds  thereof  in 
whosoever  hands  they  may  come."  (Judici- 
ary Law,  0>n8.  Laws,  ch.  30,  sec.  476.)  Ex- 
cept as  thus  changed,  the  charging  lien  is 
to-day  what  it  was  at  common  law. 

Neither  at  common  law  nor  to-day  does 
such  a  lien  embrace  a  claim  for  unpaid  sal- 
ary. Meritorious  the  petitioner's  services 
doubtless  were.  They  cannot,  however,  be 
made  a  charge  upon  the  judgment.  In  serv- 
ing under  his  general  retainer,  he  was  in  the 
same  position  as  [366]  any  other  salaried 
employee.  He  was  to  receive  $5,000  a  year, 
payable  semi-annually.  In  return,  he  was  to 
do  anything  and  everything  in  the  line  of  a 
lawyer's  work  that  his  client  might  require. 
It  was  a  mere  accident  that  part  of  his  work 
included  a  lawsuit  in  which  the  client  was  a 
plaintiff.  He  would  have  earned  his  pay  just 
the  same  if  he  had  done  office  work  exclu- 
sively. He  might  indeed  have  earned  it 
though  he  had  done  nothing  at  all.  In  point 
of  fact,  the  work  that  he  did  in  the  Schillte 
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case,  while  the  general  retainer  was  in  force, 
must  have  been  insigniiicaiit  in  amount.  We 
think  it  cannot  be  made  use  of  as  an  excuse 
for  charging  the  entire  salary  on  the  proceeds 
of  the  judgment. 

The  charging  lien  of  an  attorney  has  been 
likened  to  the  lien  of  an  artisan  or  mechanic. 
But  even  the  lien  of  an  artisan  or  mechanic 
will  be  lost  if  the  terms  of  payment  are  in- 
consistent with  its  existence.  (Chase  v.  West- 
more,  5  M.  &  S.  (£ng.)  186.)  If  the  work  is 
done,  not  on  the  credit  of  the  thing  itself, 
but  solely  on  the  credit  of  the  owner,  there 
is  a  waiver  of  the  lien.  Such  a  waiver  will 
result,  for  illustration,  where  the  agreement 
is  that  the  thing  shall  be  first  returned  and 
payment  made  thereafter.  It  was  pointed 
out  by  Lord  Ellenborough  in  Chase  v.  West- 
more  (supra)  that  this  has  long  been  the 
law.  We  are  referred  by  him  to  the  Year- 
Book,  Easter  Term,  6  Edw.  4,  fol.  2  b:  "Note 
also  by  Haydon,  that  an  hosteler  may  detain 
a  horse,  if  the  master  will  not  pay  him  for 
his  eating.  The  same  law  is,  if  a  tailor 
make  for  me  agow^n,  he  may  keep  the  gown 
until  he  is  paid  for  his  labour.  And  the 
same  law  is,  if  I  buy  of  you  a  horse  for  208., 
you  may  keep  the  horse  until  I  pay  you  the 
20s.;  but  if  I  am  to  pay  you  at  Michaelmas 
next  ensuing,  here  you  shall  not  keep  the 
horse  until  you  are  paid."  The  same  rule 
has  been  followed  in  this  court.  In  Whiles 
Laundering  Co.  v.  Hahlo  ( 105  N.  Y.  234,  241, 
11  N.  E.  500,  59  Am.  Rep.  496)  the  plaintiff 
was  in  the  laundry  business.  Its  agreement 
was  that  the  goods  laundered  for  the  manu- 
facturer should  [367]  lie  returned  as  fast  as 
the  work  was  done,  and  payment  made  at  the 
beginning  of  the  following  month.  "The  re- 
turn of  the  goods  .  .  .  was  to  precede  the 
right  to  demand  payment  for  the  work,  by  a 
longer  or  shorter  period,  according  to  circum- 
stances." This  was  held  to  establish  a  waiver 
of  the  lien.  Many  other  cases  enforce  the 
same  rule.  (Stoddard  Woolen  Manufactory 
V.  Huntley,  8  N.  H.  441,  31  Am.  Dec.  198; 
Fieldings  v.  Mills,  2  Bosw.  (N.  Y.)  489; 
Blumenberg  Press  v.  Mutual  Mercantile 
Agency,  77  App.  Div.  87,  78  N.  Y.  S.  1085.) 

We  think  the  petitioner's  contract  is  in- 
consistent with  an  intent  that  he  should  be 
protected  by  a  charging  lien  upon  the  fruits 
of  the  judgment.  "The  facts  of  the  case  must 
be  looked  at  to  see  whether  the  solicitor  has 
taken  a  security  incompatible  with  the  ex- 
istence of  his  lien,  or  has  made  with  his 
client  an  arrangement  which  sufficiently  indi- 
cates the  intention  of  the  parties  that  the 
right  shall  no  longer  be  enforced.*'  (Matter 
of  Morris,  L.  R.  [1908]  1  K.  B.  (Eng.)  473, 
479 :  Bank  of  Africa  v.  Salisbury  (Sold  Mining 
Co;  L.  R.  [1892]  A.  C.  (Eng.)  281,  284.  See 
also  West  v.  Bacon,  164  N.  Y.  425,  58  N.  E. 
522.)     The  nature  of  the  services  for  which 


the  salary  was  to  be  paid,  is  one  token  of 
intent.  The  time  of  payment  of  the  salary, 
at  semi-annual  intervals,  is  another.  Both 
tokens  in  the  case  at  hand  forbid  the  impli- 
cation of  a  lien.  The  petitioner  was  not  in 
the  position  of  an  artisan  bestowing  labor  on 
the  credit  of  the  cause  of  action  or  the  judg- 
ment. His  salary  covered  services  that  had 
no  relation  to  the  judgment,  and  the  right 
to  payment  did  not  accrue,  even  though  judg- 
ment was  recovered,  until  the  semi-annual 
period  had  gone  by.  The  same  statute  that 
gives  an  attorney  a  lien  on  the  judgment, 
gives  him  a  lien  on  the  cause  of  action,  and 
the  lien  attaches  the  moment  that  the  action 
is  begun.  But  plainly  no  such  lien  attached 
in  favor  of  the  petitioner.  The  cause  of  ac- 
tion was  not  security  for  the  prospective 
installment  of  his  salary;  and  the  merger  of 
the  cause  of  action  in  the  judgment  did  not 
.change  the  security.  The  [368]  prospective 
salary  was  a  claim  against  the  client  per- 
'sonally,  and  not  a  lien  upon  anything.  A 
charging  lien  cannot  exist  unless  it  is  an 
element,  express  or  implied,  of  the  agreement 
that  the  lawyer  is  to  be  paid  out  of  the  fruits 
of  the  judgment.  The  petitioner  waived  that 
right  by  his  agreement.  He  could  not  have 
arrested  payment  of  the  judgment  and  tied 
up  the  fund  till  his  salary  became  due.  He 
could  not  have  prevented  the  judgment  debtor 
from  making  payment  at  once  and  directly 
to  the  creditor,  though  his  salary  was  to 
fall  due  the  following  day.  His  agreement 
in  substance  was  that  there  should  be  no 
relation,  either  in  time  or  in  amount  of  pay- 
ment, between  his  receipt  of  salary  and  his 
services  in  lawsuits.  The  laundry,  in  Wiles 
Laundering  Co.  v.  Hahlo  (supra),  waived 
its  lien  when  it  agreed  to  deliver  goods  as 
fast  as  the  work  was  done,  and  postpone  pay- 
ment till  the  following  month.  The  petitioner 
waived  his  lien  when  he  agreed  that  the  pro- 
ceeds of  judgment  should  be  remitted  sls  col- 
lected, and  payments  of  salary  received  at 
stated  intervals.  In  both  cases,  it  so  hap- 
pened that  before  the  services  were  completed, 
the  hour  of  payment  had  been  reached,  and 
the  employer  was  in  default.  The  lien  is  not 
affected  by  these  accidents  of  time.  It  de- 
pends upon  the  nature  of  the  agreement,  and 
not  upon  the  moment  of  performance.  The 
agreement  in  its  inception  was  either  con- 
sistent with  a  lien  or  inconsistent.  Whether 
it  was  the  one  or  the  other  must  be  deter- 
mined as  of  the  hour  of  its  making. 

We  tliink  for  these  reasons  that  the  lien 
for  salary  must  fail.  In  reaching  this  con- 
clusion, we  give  heed  to  the  admonition  of 
Lord  Ellenborough  in  Wilson  v.  Xymer,  1  M. 
&  S.  (Eng.)  157,  repeated  in  McFarland  v. 
Wheeler,  26  Wend.  (N.  Y.)  467,  and  again 
in  Croodrich  v.  McDonald  (supra,  at  p.  164), 
that  "in  case  of  lien,  we  should  be  anxious 
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to  tread  cautiously,  and  on  sure  grounds, 
before  we  extend  it  beyond  the  limits  of  de- 
cided  cases." 

There  has  been  no  error  in  the  appellant's 
practice  in  [369]  bringing  up  for  review  an 
intermediate  order  of  the  Appellate  Division. 
(New  York,  etc.  R.  Co.  v.  Erie  K.  Co.  170 
X.  Y.  448,  63  N.  E.  448;  VVhitmore  v.  Tarry- 
town,  137  N.  Y.  409,  33  N.  E.  489.)  The 
statement  in  the  notice  of  appeal  that  the 
order  of  the  Special  Term  is  also  to  be  re- 
viewed, is  a  harmless  irregularity.  The  right 
to  review  that  order  follows  from  the  right 
to  review  the  order  which  affirmed  it. 

The  motion  to  dismiss  the  appeal  in  so  far 
as  it  brings  up  for  review  the  intermediate 
order  of  the  Appellate  Division,  should  be 
denied;  and  the  final  order  of  that  court 
should  be  modified  by  subtracting  from  the 
lien  awarded  to  the  petitioner  the  sum  of 
$3,096.92,  with  accrued  interest  thereon,  and 
as  so  modified  the  order  should  be  affirmed, 
with  costs  to  the  appellant  in  this  court. 

Hiscock,  Chase,  Collin,  Miller  and  Seabury, 
JJ.,  concur;  Willard  Bartlett,  Ch.  J.,  absent. 

Ordered  accordingly. 


NOTE. 

Extent  of  Attorney's  Lien  on  Jndement. 

Scope  of  Note,  387. 

Rig^t  to  Lien  for  Senrkes  in  Particular  Suit: 

Majority  Rule,  387. 

Minority  Rule,  390. 
Right  to  Lien  for  Services  Outside  Particular 

Suit,  392. 


Scope  of  Note. 

Til  is  note  in  discussing  the  extent  of  an  at- 
torney's lien  on  a  judgment  is  confined  to 
the  question  for  what  fees  and  services  an 
attorney  is  entitled  to  a  charging  lien  on  the 
judgment,  and  does  not  consider  to  what  the 
lien  extends.  As  to  an  attorney's  lien  on 
land  which  is  the  subject-matter  of  litigation 
see  the  note  to  Holmes  v.  Way  mire,  9  Ann. 
Cas.  624. 

Right  to  Lien  for  Services  in  Particular 

Suit, 

MAJORirr  RULEL 

The  rule  now  in  force  in  the  majority  of 
jurisdictions,  is  that  an  attorney  has  an  equi- 
table lien  on  a  judgment  or  decree  recovered 
by  him  for  his  client,  for  the  disbursements 
made  on  behalf  of  the  client  and  for  compen- 
sation for  services  rendered  in  procuring  that 
judgment  or  decree,  and  this  lien  has  been 
extended   to   cover   the   fees   of   counsel   not 
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embraced  in  the  taxable  costs.  In  other 
words,  the  attorney  has  a  lien  on  the  judg- 
ment to  the  extent  of  the  compensation  his 
client  has  agreed  to  pay  him,  or,  if  there  has 
been  no  specific  agreement  for  compensation, 
to  the  extent  to  which  he  is  entitled  to  re- 
cover of  the  client  on  quantum  meruit  a  rea- 
sonable compensation  for  the  services  ren- 
dered. 

United  Statea.^ln  re  Paschal,  10  Wall  483, 
19  U.  S.  (L.  ed.)  902;  International  Imp. 
Fund  v.  Greenough,  105  U.  S.  527,  26  U.  S. 
(L.  ed.)  1157;  Georgia  Cent.  R.  etc.  Co.  v. 
Pettus,  113  U.  S.  116,  5  S.  Ct.  387,  28  U.  S. 
(L.  ed.)  915;  In  re  Wilson,  12  Fed.  235; 
Tuttle  V.  Claflin,  86  Fed.  964;  McDougall  v. 
Hazelton  Tripod-Boiler  Co.  88  Fed.  217,  60 
U.  S.  App.  209,  31  C.  C.  A.  487;  Brown  v. 
Morgan,  163  Fed.  395;  In  re  Gillaspie,  100 
Fed.  88.  Compare  Massachusetts,  etc.  Constr. 
Co.  v.  Gill's  Creek  Tp.  48  Fed.  145,  appeal 
dismissed  154  U.  S.  521,  14  S.  Ct.  1154,  38 
U.  S.  (L.  ed.)  1073,  mem.  And  see  Brooke's 
Case,  12  Op.  Atty.-Gen.  216. 

Alabama. — Warfield  v.  Campbell,  38  Ala. 
527,  82  Am.  Dec.  724;  Ex  p.  Lehman,  59  Ala. 
631;  Jackson  v.  Clopton,  66  Ala.  29;  Mosely 
V.  Norman,  74  Ala.  422;  Higley  v.  White, 
102  Ala.  604,  15  So.  141;  Fuller  v.  Clemmons, 
158  Ala.  340,  48  So.  101 ;  WiUiams  v.  Brad- 
ley, 187  Ala.  158,  65  So.  634. 

Arkanaaa. — Sexton  v.  Pike,  13  Ark.  193; 
Waters  v.  Grace,  23  Ark.  118;  Gist  v.  Hanly, 
33  Ark.  233;  Porter  v.  Hanson,  36  Ark.  591; 
Lane  y.  Hallum,  38  Ark.  385. 

CoZoroc^o.-^Fillraore  v.  Wells,  10  Colo.  228, 
15  Pac.  343,  3  Am.  St.  Rep.  567;  Johnson 
y.  McMillan,  13  Colo.  423,  22  Pac;  769. 

Connecticut. — See  Rumrill  y.  Huntingtcm,  6 
Day  163;  Gager  v.  Watson,  11  Conn.  168; 
Andrews  y.  Morse,  12  Conn.  444,  31  Am.  Dec. 
752;  Cooke  y.  Thresher,  51  Conn.  105. 

Florida. — Carter  y.  Bennett,  6  Fla.  215; 
Carter  y.  Davis,  8  Fla.  183. 

Oeorgia, — See  Jones  y.  Groover,  46  Ga.  568 ; 
Merchants'  Nat.  Bank  y.  Armstrong,  107  Ga. 
479,  33  S.  E.  473.  Compare  McDonald  v. 
Napier,  14  Ga.  89. 

Idaho. — Dahlstrom  y.  Featherstone,  18 
Idaho  179,  110  Pac.  243;  Kerns  v.  Washing- 
ton Water  Power  Co.  24  Idaho  526,  135  Pac. 
70. 

Illinois. — Baker  y.  Baker,  258  111.  418,  101 
N.  E.  687.  Compare  Forsythe  y.  Beveridge, 
62  111.  268,  4  Am.  Rep.  612\ 

Kentucky. — Brown  v.  Lapp,  89  S.  W.  304, 
28  Ky.  L.  Rep.  409.  See  also  Louisville,  etc. 
R.  Co.  v.  Proctor,  51  S.  W.  691,  21  Ky.  L. 
Rep.  447. 

Minnesota. — Crowley  y.  LeDuc,  21  Minn. 
412;  Henry  v.  Traynor,  42  Minn.  234,  44  N. 
W.  11;  Northrup  v.  Hay  ward,  102  Minn.  307, 
12  Ann.  Cas.  341,  113  Ji    W.  701. 
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Nebraska, — Burleigh  v.  Palmer,  74  Neb. 
122,  12  Ann.  Cas.  777,  103  N.  W.  1068;  Tay- 
lor V.  Stull,  79  Neb.  295,  112  N.  W.  677. 

New  York. — Ackerman  ▼.  Ackerman,  11 
Abb.  Pr.  256,  reversed  on  other  grounds  14 
Abb.  Pr.  229;  Crotty  v.  MacKenzie,  62  How. 
Pr.  64,  affirmed  42  Super.  Ct.  192;  Albert 
Palmer  Co.  v.  Van  Orden,  44  Civ.  Proc.  44, 
64  How.  Pr.  79,  49  Super.  Ct.  89;  Whittaker 
V.  New  York,  etc.  R.  Co.  54  Super.  Ct.  8,  11 
Civ.  Proc.  189,  18  Abb.  N.  Cas.  11;  Firmenich 
V.  Bovee,  1  Hun  532,  4  Thomp.  &  C.  98; 
Brown  v.  New  York,  9  Hun  687,  11  Hun 
21;  Rooney  v.  Second  Ave.  R.  Co.  18 
N.  Y.  368;  McGregor  v.  Comstock,  28 
N.  Y.  237 ;  Ely  v.  Cooke,  28  N.  Y.  365 ;  Mar- 
shall  V.  Meech,  51  N.  Y.  140,  10  Am.  Rep. 
672 ;  Wright  v.  Wright,  70  N.  Y.  98 ;  Cough- 
lin  V.  New  York  Cent.  etc.  R.  Co.  71  N.  Y. 
443,  27  Am.  Rep.  75 ;  In  re  Regan,  167  N.  Y. 
338,  60  N.  E.  658 ;  Anderson  v.  deBraeckeleer, 
25  Misc.  343,  65  N.  Y.  S.  721,  28  Civ.  Pro. 
306;  Smith  v.  Cayuga  Lake  Cement  Co.  107 
App.  Div.  524,  96  N.  Y.  S.  236;  Matter  of 
Smith,  111  App.  Div.  23,  97  N.  Y.  S.  171. 
And  see  the  reported  case.  See  also  Ward  v. 
W'ordsworth,  1  E.  D.  Smith  598,  9  How.  Pr. 
16;  Knickerbocker  Inv.  Co.  v.  Voorhees,  128 
App.  Div.  639,  112  N.  Y.  S.  842.  Compare 
Phillips  V.  Sta^g,  2  Edw.  Ch.  108;  People  v. 
Hardenbergh,  8  Johns.  335.  And  see  Power 
v.  Kent,  1  Cow.  172;  Bradt  v.  Koon,  4  Cow. 
416;  Haight  v.  Holcomb,  16  How.  Pr.  160, 
7  Abb.  Pr.  210;  Martin  v.  Hawks,  15  Johns. 
405;  Rooney  v.  Second  Ave.  R.  Co.  18  N. 
Y.  368. 

Pennsylvania. — Foster  v.  Jack,  4  Watts 
334;  Balsbaugh  v.  Frazer,  19  Pa.  St.  95; 
Martin  v.  Throckmorton,  15  Pa.  Super.  Ct. 
632.  Compare  Mooney  v.  Lloyd,  5  Serg.  &  R. 
412. 

Vermont. — Weed  Sewing  Mach.  Co.  v.  Bou- 
telle,  56  Vt.  570,  48  Am.  Rep.  821 .  See  also 
Hooper  v.  Welch,  43  Vt.  169,  6  Am.  Rep.  267. 
Compare  Heartt  v.  Chipman,  2  Aikens  (Vt.) 
162;  Walker  v.  Sargeant,  14  Vt.  247. 

West  Virginia, — Renick  v.  Ludington,  16 
W.  Va.  378;  Fowler  v.  Lewis,  36  W.  Va. 
112,  14  S.  E.  447;  Fisher  v.  Myliua,  62  W. 
Va.  19,  57  S.  E.  276. 

In  Fillmore  v.  Wells,  10  Colo.  228,  16 
Pac.  343,  3  Am.  St.  Rep.  667,  the  court  said: 
''Our  statute  recognizes  both  the  general  and 
special  branches  of  the  attorney's  lien  as  it 
was  enforced  at  the  common  law;  but  in 
some  important  particulars  this  lien  under 
the  statute  is  much  more  complete  and  satis- 
factory than  it  is  at  the  common  law.  The 
statutory  lien  is  not  limited  to  costs  or  to 
taxable  fees.  It  reaches  all  fees  due  for 
services  rendered,  whether  the  amount  of 
such  fees  has  been  agreed  upon,  or  is  to  be 
settled  in  suit  as  upon  a  quantum  meruit. 
Nor  is  it  limited  to  compensation  for  serv- 


ices rendered  by  the  attorney  in  procuring 
the  judgment  upon  which  he  relies.  In  this 
respect  it  is  more  comprehensive  than  the 
mechanic's  lien;  it  covers  a  balance  legally 
due  him  for  any  and  all  professional  services 
theretofore  rendered  his  client.  .  .  .  There 
are  a  few  decisions  which  seem  to  sustain 
the  attorney's  right  to  look,  through  his  lien, 
to  the  land  for  his  taxable  fees,  in  such 
cases;  but  the  weight  of  authority  undoubt- 
edly sanctions  the  proposition  of  counsel  for 
appellant,  that  no  such  privilege  is  awarded 
by  the  common  law.  Whether  the  discrimi- 
nation thus  made  in  favor  of  money  judg- 
ments is  based  upon  satisfactory  reason  or 
sound  principle,  we  need  only  consider  in 
so  far  as  it  aids  us  in  giving  a  proper  con- 
struction of  the  statute,  for  we  are  not  now 
dealing  with  the  common  law.  This  statute 
recognizes  no  distinction  between  judgments 
for  money  or  personal  property,  and  decrees 
or  judgments  by  which  the  ownership  or 
possession  of  land  is  awarded  to  plaintiff, 
or  his  interest  therein  is  preserved.  It  gives 
the  attorney  a  lien  upon  'any  judgment'  ob- 
tained by  him,  and  belonging  to  his  client. 
The  language  used  is  clear  and  comprehen- 
sive; it  seems  to  cover  all  kinds  of  judg- 
ments, regardless  of  the  subject-matter  to 
i^hich  they  relate.  We  do  not  feel  at  lib- 
erty to  say  that  it  was  the  legislative  intent 
to  exclude  from  the  operation  of  the  statute 
all  judgments  or  decrees  involving  the  owner- 
ship or  preservation  of  land.  Had  such  been 
the  legislative  purpose,  different  language 
would  have  been  used  in  framing  the  section. 
This  view  of  the  provision  is  not  only  con- 
sistent with  established  rules  of  statutory 
construction,  but,  in  our  judgment,  it  also 
comports  with  an  equitable  administration 
of  justice  in  the  premises."  In  Rooney  v. 
Second  Ave.  R.  Co.  18  N.  Y.  368,  it  was  said : 
"Under  any  system  of  proceedings  the  re- 
covery of  costs  is  a  statutory  right.  By 
way  of  indemnity  for  his  expenses,  it  has 
been  thought  fit  to  allow  the  prevailing 
party  to  recover,  in  addition  to  his  debt  or 
damages,  certain  prescribed  allowances. 
These  are  as  much  a  part  of  the  recovery 
as  the  verdict  itself.  They  become  a  part 
of  the  judgment.  It  is  one  entire  thing. 
But,  because  the  judgment  has  only  been 
recovered  through  the  instrumentality  of  the 
attorney,  and  his  money  and  labor  and  tal- 
ents have  been  expended  for  that  purpose, 
courts  have  declared  that  he  shall  have  a 
lien  upon  it  to  the  extent  of  his  claim 
against  his  client.  The  lien  is  not  more  upon 
one  part  of  the  judgment  than  another.  It 
is  upon  the  whole  judgment.  True,  it  was 
equal  to  the  costs  embraced  in  the  judgment, 
but  this  was  only  because  the  legiblature 
had  thought  fit  to  fix  this  amount  as  the 
limit  of  the  compensation  to  which  the  at- 
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torney  should  be  entitled.  All  that  the  code 
li«fl  done  in  this  respect  is  to  remove  this 
restriction.  The  party  recovers  costs  as  be- 
fore, but  the  amount  of  compensation  which 
the  attorney  shall  receive  is  no  longer  lim- 
ited. The  principle  upon  which  his  lien  upon 
the  judgment  has  been  maintained  is  still 
the  same.  He  still  conducts  the  suit  as  be- 
fore. His  labor  and  skill  and  money  still 
enter  into  the  judgment  as  before.  But  now 
he  may  agree  with  his  client,  as  he  could 
not  before,  how  much  he  shall  receive  for  his 
services.  In  other  words,  the  attorney  and 
his  employer  may  fix  beforehand  the  amount 
for  which  he  shall  have  a  lien  upon  the 
judgment  when  recovered.  .  .  .  The  only 
operation  of  the  code,  in  respect  to  costs,  is, 
to  substitute  a  new  fee  bill  in  the  place  of 
that  which  had  before  existed,  and  to  leave 
the  attorney  free  to  agree  with  his  client 
for  a  greater  or  less  amount  than  that  which 
be  may  recover,  according  to  circumstances. 
The  lien  of  the  attorney,  upon  the  judgment 
he  recovers,  is  unaffected  by  the  change. 
That  right  stands  now  a^  it  did  before.  It 
is  a  valid  and  established  right  to  receive, 
out  of  the  moneys  to  be  collected  upon  the 
judgment,  the  amount  due  him  from  his 
client  for  his  services  and  expenses  in  ob- 
taining  it.  In  the  absence  of  any  agreement 
on  the  subject,  I  suppose  the  sum  recovered 
by  the  party  as  an  indemnity  for  his  expenses 
would  be  the  measure  of  compensation  al- 
lowed to  the  attorney.  This,  then,  would  be 
the  extent  of  his  lien.  But  where  there  has 
been  an  agreement  for  more  or  less  than  that 
sum,  the  amount  which,  by  agreement,  he  is 
entitled  to  receive  will  determine  the  ex- 
tent of  his  lien."  In  Brown  v.  New  York,  9 
Hun  587,  11  Hun  21,  the  court  said:  "The 
law  of  this  state  in  respect  of  the  Hen  of  an 
attorney  for  costs  seems  to  be  well  settled. 
Aside  from  the  specific  lien  on  deeds,  papers 
and  valuables  in  his  hands  as  attorney,  and 
which  may  be  held  for  any  general  indebted- 
ness for  services  (the  extent  of  which  lien  is 
not  now  under  discussion),  an  attorney  has 
a  lien  for  his  cost  in  an  action  prosecuted 
by  him,  upon  the  recovery  of  a  judgment. 
This  formerly  extended  only  to  the  taxable 
costs  which  were  the  legal  measure  and  his 
compensation,  but  under  the  code,  which 
authorizes  express  or  implied  agreements  be- 
tween attorney  and  client  as  to  such  com- 
pensation, it  embraces  any  amount  express- 
ly or  impliedly  agreed  upon,  as  well  as  such 
part  of  the  taxable  costs  and  disbursements 
as  may  belong  to  him."  And  in  Weed  Sew- 
ing Mach.  Co.  V.  Boutelle,  56  Vt.  570,  48 
Am.  Rep.  821,  it  was  said:  "No  good  reason 
can  be  given  for  limiting  an  attorney's  charg- 
ing lien  to  what  under  our  law  are  the 
taxable  costs  in  favor  of  his  client  in  the 
suit.    If  he  is  to  be  given  a  lien  at  all  upon 
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a  judgment  recovered  by  his  services,  it 
should  be  to  the  extent  of  the  value  of  his 
services  in  the  suit.  His  services  are  pre- 
sumed to  have  been  skillfully  performed,  and 
valuable  because  so  performed.  They  en- 
hance his  client's  claim  presumably  to  the 
extent  of  the  value  of  his  services,  the  same 
as  the  tailor's  services,  in  manufacturing  a 
patron's  cloth  into  a  coat,  enhance  the  value 
of  the  materials  to  the  extent  of  the  value 
of  his  services.  We  are  aware  that  the  de- 
cisions in  this  country  are  not  uniform  on 
the  extent  of  an  attorney's  charging  lien. 
In  some  states  it  is  held  to  cover  his  reason- 
able charges  and  disbursements  in  the  suit, 
while  in  others  it  is  limited  to  the  amount 
of  costs  taxable  in  favor  of  his  client  in  the 
suit.  But  these  are  what  the  law  allows  to 
be  recovered  in  favor  of  the  prevailing  party. 
They  are  taxed  between  party  and  party,  and 
not  between  attorney  and  client,  and  are  in  no 
sense  the  measure  of  the  value  of  the  at- 
torney's services  and  disbursements  in  the 
suit.  They  include  frequently,  co.urt,  clerk, 
witness,  and  officer's  fees,  in  the  suit,  which 
the  client  has  advanced.  I  cannot  help 
thinking  that  this  class  of  decisions  has  their 
origin  in  not  observing  the  distinction  be- 
tween taxable  costs,  which,  at  the  common 
law,  was  a  taxation  between  the  attorney 
or  solicitor  and  his  client,  and  taxable  costs 
under  our  statutes,  which  is  a  taxation  in  fa- 
vor of  the  recovering  party  against  the  de- 
feated party.  We  are  aware  that  this  court 
in  the  early  case  of  Heartt  v.  Chipman  [2 
Aikens  (Vt.)  162],  while  holding  that  the 
distinction  between  attorney  and  counsel  did 
not  exist  in  this  state  but  both  were  com* 
bined  in  the  office  of  an  attorney  at  law, 
and  also  that  an  attorney  has  a  lien  upon  a 
judgment  recovered  by  him  which  his  client 
could  not  assign  to  his  detriment,  still  held 
that  this  lien  was  confined  to  the  taxable 
costs  in  the  suit.  This  decision  has  never 
been  overruled,  that  we  are  aware  of,  al- 
though it  is  said  in  Hooper  v.  Welch  [43  Vt. 
169,  6  Am.  Rep.  267],  by  Judge  Wilson: 
'Any  attorney  has  a  lien  upon  a  judgment 
recovered  through  his  agency  for  his  rea- 
sonable fees  and  disbursements.'  This  is 
what  he  is  entitled  to  recover  against  his 
client.  But  no  allusion  is  made  to  Heartt 
V.  Chipman  [2  Aikens  (Vt.)  162],  nor  was 
the  extent  of  an  attorney's  lien  upon  the 
judgment  involved  in  the  decision  of  Hooper 
V.  Welch  [43  Vt.  169].  But  the  decision 
of  Heartt  v.  Chipman  [2  Aikens  (Vt.)  162], 
is  in  this  respect  so  far  contrary  to  reason, 
to  the  common  law,  and  to  the  fundamental 
principles  underlying  the  law  of  liens  gen- 
erally, that  this  court  refuse  to  follow  it; 
but  hold  that  the  attorneys,  Livingston  and 
Wing,  have  a  lien  upon  the  judgments  re- 
covered   through    their    agency    against    the 
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trustees  for  their  reasonable  fees  and  dis- 
bursements in  these  suits."  Likewise,  in 
Renick  v.  Ludington,  10  W.  Va.  378,  the 
court  said:  **Manv  of  the  American  courts 
.  .  .  hold,  that  an  attorney  has  a  lien  on 
the  judgment  in  favor  of  his  client  for  his 
compensation  as  an  attorney  in  the  obtaining 
of  such  judgment,  whether  his  fee  is  taxed 
in  the  costs  or  not  by  law,  and  if  so  taxed, 
his  lien  is  not  restricted  to  the  amount  so 
authorized  to  be  taxed  by  law,  unless  by  the 
law  he  is  prohibited  from  receiving  of  his 
client  more  than  the  amount  so  authorized  to 
be  taxed  as  a  fee.  The  English  rule,  if  it  only 
secured  legal  costs,  they  alone  being  there 
allowed  by  law  as  a  compensation,  would  by 
irresistible  conclusion  secure  the  compensa- 
tion agreed  upon  by  the  parties,  when  none 
is  provided  by  law.  But  the  lien  in  England 
is  not  confined  to  the  legal  fees  taxed,  it  ex- 
tends to  all  the  disbursements  of  the  plain- 
tiff's attorney.  The  same  reasons,  which  in 
England  extend  the  attorney's  lien  to  these 
disbursements,  would  extend  it  to  a  charge 
for  services,  where  such  charge  is  proper,  as 
it  is  in  this  country.  .  .  .  The  courts, 
who  hold  these  views,  decide  that  the  taxed 
costs  of  an  attorney  in  England  have  no 
merit  or  justice  superior  to  the  claim  of 
counsel  for  reasonable  compensation  in  this 
day  and  country;  nor  does  the  former  con- 
tribute more  to  the  success  of  the  party  he 
represents  in  England,  than  does  the  latter 
in  this  country;  and  therefore  there  should 
be  in  reason  and  justice  a  lien  in  this  coun- 
try on  a  client's  judgment  for  a  just  com- 
pensation for  his  counsel,  for  the  same  rea- 
sons as  the  attorney's  lien  is  allowed  in  Eng- 
land. Substantially  these  views  are  held  by 
many  American  courts;  and  they  decide 
that  the  attorney  has  a  lien  for  his  fees  or 
just  compensation  in  a  suit  on  the  judgment 
he  obtains." 

In  the  case  of  In  re  Regan,  167  N.  Y.  338,  60 
N.  E.  658,  the  court  said:  'It  seems  to  us 
that  the  power  of  the  surrogate's  court  to 
protect  the  lien  of  an  attorney  has  been 
assimilated  by  modern  legislation  to  the 
power  exercised  in  that  respect  by  the  su* 
preme  court  and  the -other  courts  of  record 
of  the  state.  There  is  now  no  reason  that  we 
can  perceive  for  denying  this  power  to  a 
court  that  exercises  such  extensive  jurisdic- 
tion over  persons  and  property.  An  at- 
torney, duly  admitted  to  practice  in  all  the 
courts  of  record  of  the  state,  is  an  attorney 
of  the  surrogate's  court,  and  his  functions 
as  an  officer  of  that  court  are  quite  as  im- 
portant to  the  community  and  to  his  clients 
as  the  services  that  he  may  perform  in  any 
other  court.  Assuming  that  there  is  no 
distinction  with  respect  to  the  lien  in  ques- 
tion between  the  claim  of  an  attorney  for 
professional  services  in  the  surrogate's  court 


and  that  for  services  in  any  other  oourt^ 
the  conclusion  must  follow  that  in  this  case 
the  attorneys  had  a  lien  upon  the  decree 
entered  by  the  surrogate  of  their  reasonable 
compensation,  and  the  surrogate  had  power 
to  protect  it  by  vacating  the  satisfaction  of 
the  decree  made  in  disregard  of  their  righta 
.  .  .  It  must  be  regarded  as  settled  law 
in  this  state  that  an  attorney  who  has  pro- 
cured for  his  client  a  judgment  or  decree  has 
a  lien  upon  the  same  for  his  compensation, 
and  this  lien  is  not  confined  to  mere  taxa- 
ble costs  but  to  such  sum  as  he  is  entitled  to 
receive  under  his  retainer  or  under  an  agree- 
ment expressed  or  implied." 

In  Warfield  v.  Campbell,  38  Ala.  527,  82 
Am.  Dec.  724,  it  was  said:  **We  feel  con- 
strained to  maintain  that  proposition  [that 
the  attorney's  lien  extends  to  the  fees  of 
counsel  not  embraced  in  the  taxed  costs],  be- 
cause it  best  comports  with  the  principle  of 
justice  out  of  which  the  attorney's  lien 
sprung.  .  .  .  The  attorney's  lien  was  al- 
lowed, not  because  his  costs  were  taxed; 
but  it  is  founded  in  the  natural  equity  which 
forbids  that  a  party  should  enjoy  the  fruits 
of  the  cause,  without  satisfying  the  legal 
demands  of  his  attorney.  .  .  .  The  taxed 
costs  of  the  attorney,  in  England,  had  no 
merit  or  justice  superior  to  the  claim  of 
counsel  for  a  reasonable  compensation  in  this 
day  and  country;  nor  did  the  former  con- 
tribute more  to  the  success  of  the  party  he 
represented,  than  does  the  latter  under  our 
system.  Every  reason,  therefore,  upon  which 
the  lien  was  founded  in  England,  applies  to 
the  counsel  fees  in  this  country;  and,  there- 
fore, the  lien  should  be  incorporated  in  our 
jurisprudence,  as  a  security  for  the  com- 
pensation of  counsel." 

MiNOBiTT  Rule. 

In  England  and  Canada  the  practice  is  to 
confine  the  lien  of  an  attorney  on  a  judg- 
ment obtained  for  his  client  to  his  costs 
and  disbursements  which  are  actually  taxed 
therein.  That  rule  was  at  one  time  followed 
by  the  courts  in  many  of  the  jurisdictions  of 
the  United  States,  and  appears  to  be  still  in 
force  in  some  of  them,  though  there  have 
been  few  recent  decisions  to  that  effect. 

England. — Watson  v.  Maskell,  1  Bing.  N 
Cas.  727,  131  Eng.  Rep.  (Reprint)  1297. 
And  see  In  re  Taylor  [1801]  1  Ch.  590: 
Welsh  V.  Hole,  1  Dougl.  238,  99  Eng.  Rep. 
(Reprint)  155;  Ormerod  v.  Tate,  1  East 
464,  102  Eng.  Rep.  (Reprint)  179;  Skinner 
v.  Sweet,  3  Madd.  244,  56  Eng.  Rep.  (Re- 
print)   499. 

Canada.— Bletcher  v.  Burn,  25  U.  C.  Q.  B. 
92;  Nevills  v.  Ballard.  18  Ont.  Pr.  134. 
Compare  Linton  v.  Wilson,  3  N.  Bruns.  300; 
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Kogcrs  V.  Ledden,  4  N.  Brans.  69;  Palgrave 

V.  McMillan,  31  Nova  Scotia  488. 

California. — Ex  p.  Kyle,  1  Cal.  331;  Mans- 
field V.  Dor  land,  2  Call  507;  Russell  v.  Con- 
way, 11  Cal.  93;  Hogan  v.  Black,  66  Cal.  41, 
4  Pac.  943. 

Maine. — Hooper  v.  Brundage,  22  Me.  460; 
Gammon  v.  Chandler,  30  Me.  152;  Hobson 
V.  Watson,  34  Me.  20,  56  Am.  Dec.  632; 
Newbert  v.  Cunningham,  50  Me.  231,  79  Am. 
Dec.  612;  Cooly  v.  Patterson,  62  Me.  472; 
Stratton  v.  Hussey,  62  Me.  286;  Peirce  v. 
Beut,  69  Me.  381;  Davis  v.  Ferrin,  97  Me. 
146,  53  Atl.  1006. 

Massachveetts. — Ocean  Ins.  Co.  ▼.  Rider, 
22  Pick.  210;  Blake  y.  Corcoran,  211  Mass. 
406,  97  N.  E.  1002.  And  see  Woods  v.  Verry, 
4  Gray  357;  Baker  v.  Cook,  11  Mass.  236; 
Thayer  v.  Daniels,  113  Mass.  129. 

Michigan.—WeWB  v.  Elsam,  40  Mich.  218; 
Kinney  v.  Tabor,  62  Mich.  517,  29  N.  W.  86, 
512. 

yew  Hampshire. — Chapley  v.  Bellows,  4 
N.  H.  347;  Wright  v.  Cobleigh,  21  N.  H. 
339;  Young  v.  Dearborn,  27  N.  H.  324; 
Currier  v.  Boston,  etc.  R.  Co.  37  N.  H.  223; 
Wells  V.  Hatch,  43  N.  H.  246;  Rowe  v. 
Langley,  49  N.  H.  395;  Whitcomb  v.  Straw, 
62  X.  H.  650.  Compare  Citizens'  Nat.  Bank 
V.  Culver,  64  N.  H.  327,  20  Am.  Rep.  134 
(decided  under  Vermont  statute). 

New  Jersey. — Holmes  v.  Sinnickson,  16  N. 
J.  L.  313;  Phillips  v.  Mackay,  54  N.  J.  L. 
319,  23  Atl.  941.  And  see  Pride  v.  Smalley, 
66  N.  J.  L.  578,  62  Atl.  965. 

Rhode  Island. — Horton  v.  Champlin,  12  R. 
I.  550,  34  Am.  Rep.  722;  Tyler  v.  Superior 
Ct.  30  R.  I.  107,  73  Atl.  467,  23  L.R.A.(N.S.) 
1045. 

South  Carolina. — Scharlock  v.  Oland,  1 
Rich.  L.  207 ;  Miller  v.  Kewell,  20  8.  C.  123, 
47  Am.   Rep.  833. 

Texas.— Csisey  v.  March,  30  Tex.  180;  Dut- 
ton  V.  Mason,  21  Tex.  Civ.  389,  52  S.  W. 
651. 

Utah.-^e  McClure  v.  Little,  16  Utah 
379,  49  Pac.  298,  62  Am.  St.  Rep.  938;  Gray 
V.  Denhalter,  17  Utah  312,  63  Pac.  976; 
Victor  Gold,  etc.  Min.  Co.  v.  National  Bank 
of  the  Republic,  18  Utah  87,  55  Pac.  72,  72 
Am.  St.  Rep.  767;  Loofbourow  v.  Hicks,  24 
Utah  49,  66  Pac.  602,  65  L.R.A.  874. 

Wisconsin. — Rice  v.  Carnhart,  35  Wis.  282. 

Thus,  in  Currier  v.  Boston,  etc.  R.  Co. 
37  N.  H.  223,  the  court  said:  "The  lien  of 
an  attorney  upon  the  judgment  which  he  has 
obtained  for  his  client  for  the  amount  of  his 
fees  and  disbursements,  rests  upon  the  equity 
of  his  claim  to  be  repaid  out  of  the  proceeds 
of  the  judgment,  for  his  advances  and  serv- 
ices, on  account  of  which  costs  have  arisen 
that  have  entered  into  and  constitute  a  part 
of  the  judgment  itself.  It  is  consequently 
held  that  the  lien  is  limited  to  the  fee  and 
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disbursements  in  that  cause;  Shapley  v. 
Bellows,  4  N.  H.  347 ;  and  does  not  extend  to 
'commissions'  on  the  amount  recovered  in 
the  judgment,  though  proper  to  be  allowed 
as  between  attorney  and  client.  Wright  v. 
Cobleigh,  21  N.  H.  339.  In  Maine  it  is  held 
that  the  lien  cannot,  in  any  event,  extend 
farther  than  to  fees  legally  accruing,  and 
advances  made  by  way  of  disbursements  for 
the  accruing  costs;  Hooper  v.  Brundage,  22 
Me.  460;  and  in  Massachusetts  that  it  is 
limited  to  the  taxable  costs,  and  does  not 
e3ctend  to  the  counsel  fees.  Ocean  Ins.  Co. 
V.  Rider,  22  Pick.  (Mass.)  210.  Upon  these 
authorities,  as  well  as  upon  a  consideration 
of  the  nature  of  the  lien,  and  of  the  reasons 
upon  which  it  is  founded,  we  think  it  is  to 
be  thus  limited,  and  that  consequently,  if  the 
attorney  of  the  plaintiff  is  entitled  to  the 
lien  which  he  claims  upon  the  judgment  to  be 
rendered  for  the  amount  confessed,  it  can 
extend  only  to  the  taxable  costs  to  be  in- 
cluded in  the  judgment.  Other  fees  accru- 
ing and  advances  made  subsequently  to  the 
confession,  are  in  no  way  incident  to  or  con- 
nected with  that  judgment,  but  arise  upon  a 
separate  proceeding,  namely,  the  trial  of  the 
issue  upon  the  question  of  damages  beyond 
the  amount  confessed,  and  by  which  that 
amount  is  entirely  unaffected."  In  Wells  v. 
Hatch,  43  N.  H.  246,  it  was  said:  "Every 
attorney  has  a  lien  upon  a  judgment  which 
he  has  recovered  as  such  for  his  client,  to  the 
amount  of  his  taxable  fees  and  disbursements 
only.  He  has  no  claim  for  counsel  fees,  com- 
missions, or  any  claims  against  his  employer, 
however  just  in  themselves,  beyond  that 
limited  amount.  ...  If  an  attorney 
actually  collects  the  amount  of  a  judgment, 
his  lien  is  satisfied  to  the  amount  of  his 
taxable  fees  and  disbursements,  and  he  re- 
ceives that  amount  as  his  own  money;  the 
residue  he  receives  as  the  money  of  his 
client.  And  if  any  action  is  brought  against 
him  for  his  recovery,  he  may  avail  himself  of 
his  just  claims  for  counsel  fees  and  com- 
missions, and  of  any  other  just  debts,  to 
defeat  the  action.  This,  however,  results  not 
from  the  law  of  lien,  but  from  the  law  of 
set-off."  So,  in  Holmes  v.  Sinnickson,  15  N. 
J.  L.  313,  the  court  said:  "Any  counsel  fees 
beyond  those  allowed  in  the  fee  bill,  are  no 
part  of  the  legal  costs,  and  are  just  as  much 
out  of  the  prescribed  rule,  as  buildings  or 
improvements.  I  am  therefore  of  opinion 
that  counsel  fees  are  not  allowable."  In 
Phillips  V.  Mackay,  64  N.  J.  L.  319,  it  was 
said:  "The  principle,  however,  upon  which 
the  attorney  rests  his  claim  to  equitable  con- 
sideration is  identical  with  that  which  under- 
lies his  lien  at  law.  At  law  the  right  of 
lien  arises  either  from  possession  or  from 
having  imparted  a  value  to  the  property  of 
the  lienee.     The  lien  that  the  attorney  has 
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upon  the  papers  of  his  client  and  his  right 
to  deduct  his  costs  from  the  money  recovt»red 
are  instances  of  the  former  kind  of  lien, 
while  the  claim  we  are  now  considering,  if 
not  an  illustration  of  the  latter  class,  is  at 
least  strongly  analogous  to  it  in  principle. 
The  judgment  is  the  property  of  the  plain- 
tiff, which  not  only  embodies  the  labor  and 
skill  of  the  attorney,  but  also  includes  the 
sen'ices  of  clerks  and  other  officers  of  the 
court  for  whose  payment  the  attorney  has 
made  himself  liable.  In  respect  to  these  mat- 
ters the  attorney  is  clearly  within  the  princi- 
ple of  the  artificer's  lien.  The  employment  of 
stenographers  in  the  courts  of  this  state  and 
the  use  of  printed  transcripts  of  the  testi- 
mony upon  rules  to  show  cause  bring  neces- 
sary disbursements  for  these  purposes  within 
the  same  principle.  No  better  illustration 
of  the  fairness  of  this  rule  could  be  found 
than  the  present  case.  The  plaintiff  had  re- 
covered a  verdict  for  six  cents  damages.  In 
order  to  obtain  substantial  damages  a  new 
trial  was  necessary,  and  the  testimony,  steno- 
graphically  taken,  had,  by  the  practice  of  the 
court,  to  be  transcribed  and  printed.  It  was 
done  at  the  cost  of  the  attorney,  who  thereby 
obtained  a  new  trial,  which  resulted  in  the 
judgment  now  before  us.  It  is  evident  that 
these  disbursements  made  in  the  client's  in- 
terest must  stand  upon  precisely  the  same 
plane  as  the  costs  of  filing  papers  or  of 
noticing  the  cause  for  trial.  Whatever  may 
be  the  debts  of  the  client  to  the  defendant, 
this  particular  fund  should  stand  as  security 
to  the  attorney  for  those  costs  and  disburse- 
ments which  he  was  compelled  to  make  in 
order  to  recover  it."  To  the  same  effect, 
see  Pride  v.  Smalley,  66  N.  J.  L.  578,  52  Atl. 
955. 

It  has  been  held  that  the  costs  for  which 
a  lien  attaches  may  include  travel  and  at- 
tendance fees.  Gooley  v.  Patterson,  52  Me. 
472,  wherein  the  court  said:  "The  plaintiff's 
attorney  claims  judgment  in  this  suit  for 
$49.08.  This  latter  sum  includes  the  travel 
and  attendance  of  the  party,  amounting  to 
$38.09;  and,  it  is  contended  in  defense  that 
the  fees  accruing  for  these  items  belong  to 
the  party  and  not  to  the  attorney,  and  that 
the  latter  cannot  rightfully  claim  a  lien  upon 
the  judgment  to  secure  them.  In  strictness 
all  the  items  included  in  the  bill  of  cost 
belong  to  the  party;  but  when  the  party  em- 
ploys an  attorney  to  attend  to  the  case  for 
him,  and  the  attorney  does  attend  to  it,  the 
party  becomes  indebted  to  the  attorney  for 
his  services  and  disbursements  in  the  suit; 
and,  to  insure  his  pay,  the  law  gives  the 
attorney,  not  any  particular  items  of  cost 
that  may  have  accrued  in  the  case,  but  a  lien 
upon  the  whole  bill  of  costs  for  what  may 
be  justly  due  him  for  such  services  and  dis- 
bursements; and  when  his  client  prevails  in 


the  suit,  we  think  the  attorney  may  justly 
charge  him,  among  other  items,  with  the 
amoimt  recovered  for  travel  and  attendance, 
and  may  rightfully  claim  a  lien  upon  the 
judgment  to  secure  the  amount  thus 
charged." 

Right  to  Lien  for  Services  Outside 
Particular  Suit, 

The  charging  lien  whether  it  includes  only 
costs  and  disbursements  or  extends  to  fees  is 
limited  strictly  to  the  costs  and  disburse- 
ments incurred  and  to  fees  for  services  ren- 
dered in  the  particular  action,  suit  or  pro- 
ceeding in  which  the  judgment  or  decree  is 
rendered. 

England. — Lucas  v.  Peacock,  9  Beav.  177, 
50  Eng.  Rep.  (Reprint)  311;  Stephens  v. 
Weston,  3  B.  &  C.  535,  10  E.  C.  L.  173,  107 
Eng.  Rep.  (Reprint)  832;  Webber  v.  Nich- 
olas,  4  Bing.  16,  13  E.  C.  L.  326,  130  Eng. 
Rep.  (Reprint)  673;  Wilson  v.  Round,  4 
Giff.  416,  9  L.  T.  (N.  S.)  675,  66  Eng.  Rep. 
(Reprint)  769;  Hall  v.  Laver,  1  Hare  571,  66 
Eng.  Rep.  (Reprint)  1158;  Ex  p.  Thompson, 
3  L.  T.  (N.  S.)  317;  Lann  v.  Church,  4 
Madd.  391,  56  Eng.  Rep.  (Reprint)  749; 
Bozon  V.  Bolland,  4  Myl.  &  G.  354,  41  Eng. 
Rep.  (Reprint)  138.  And  see  Haymes  v. 
Gooper,  10  Jur.  N.  S.  303. 

Canada. — London  Mutual  F.  Ins.  Co.  v. 
Jacob,  16  Ont.  App.  392;  Canadian  Bank  of 
Commerce  v.  Crouch,  8  Ont.  Pr.  437;  David- 
son V.  Douglas,  15  Gr.  Ch.  347. 

United  States. — International  Imp.  Fund 
V.  Greenough,  105  U.  S.  527,  26  U.  S.  (L. 
ed.)  1157;  Georgia  Cent.  R.  etc.  Co.  v.  Pet- 
tus,  113  U.  S.  116,  5  S.  Ct.  387,  28  V.  S. 
(L.  ed.)  915;  In  re  Wilson,  12  Fed.  235; 
Massachusetts,  etc.  Constr.  Co.  v.  Giirs 
Creek  Tp.  48  Fed.  145,  appeal  dismissed  154 
U.  S.  521,  14  S.  Ct.  1154,  38  U.  S.  (L.  ed.) 
1073,  mem.;  Foster  v.  Danforth,  69  Fed. 
750. 

Alahaana, — Jackson  v.  Clop  ton,  66  Ala.  29; 
McWilliams  v.  Jenkins,  72  Ala.  480;  Mosely 
V.  Norman,  74  Ala.  422;  Higley  v.  White,  102 
Ala.  604,  15  So.  141. 

Arkansas. — Waters  v.  Grace,  23  Ark.  118; 
Porter  v.  Hanson,  36  Ark.  591. 

District  of  Columlna. — Thurston  v.  Bul- 
lawa,  42  App.  Gas.  18. 

Indiana, — Harshman  v.  Armstrong,  119 
Ind.  224,  21  N.  £.  662. 

Minnesota. — Forbush  y.  Leonard,  8  Minn. 
303. 

Mississippi. — ^Harney  ▼.  Demoss,  3  How. 
174;  Dunn  v.  Vannerson,  7  How,  579;  Pope 
v.  Armstrong,  3  Smedes  &  M.  214;  Cage  ▼. 
Wilkinson,  3  Smedes  &  M.  223;  Stewart  y. 
Flowers,  44  Miss.  513,  7  Am.  Rep.  707:  Hal- 
sell  V.  Turner,  84  Miss.  432,  36  So.  531. 


HATTER  OF 

Nebraska.-~Oliyer  v.  Sheeley,  11  Neb.  621, 
9  N.  VV.  689. 

Nmo  Hampshire. — Wright  v.  Cobleigh,  21 
K.  H.  339;  Wella  v.  Hatch,  43  N.  H.  246. 

New  Yorfc.— Phillips  v.  Stagg,  2  Edw.  Ch. 
108;  Turao  v.  Parks,  2  How.  Pr.  N.  S.  36; 
Adams  v.  Fox,  40  Barb.  442,  27  How.  Pr. 
409,  reversed  on  other  grounds  40  N.  Y.  677; 
Williams  v.  IngersoU,  89  N.  Y.  508;  Ander- 
son V.  de  Braeckeleer,  26  Misc.  343,  55  N.  Y. 
S.  721,  28  Civ.  Pro.  306 ;  Leask  v.  Hoagland, 
64  Misc.  166,  118  N.  Y.  S.  1035,  reversed 
on  other  grounds  136  App.  Div.  658,  121  N. 
Y.  S.  197;  Matter  of  Jones,  76  Misc.  331, 
136  N.  Y.  S.  819;  West  v.  Bacon,  13  App. 
Div.  371,  43  N.  Y.  S.  206,  modified  and  af- 
firmed 164  N.  Y.  425,  58  N.  E.  522. 

Pennsylvania, — ^Martin  v.  Throckmorton, 
15  Pa.  Super.  Ct.  632;  Aber's  Petition,  18 
Pa.  Super.  Ct.  110. 

Vermont, — Weed  Sewing  Mach.  Co.  ▼. 
Boutelle,  56  Vt.  570,  48  Am.  Rep.  821. 

We^  Virginia. — Fowler  v.  Lewis,  36  W. 
Va.  112,  14  S.  E.  447;  Hazeltine  v.  Keenan, 
54  W.  Va.  600,  46  S.  E.  609,  102  Am.  St. 
Hep.  953. 

In  Wright  ▼.  Cobleigh,  21  N.  H.  339,  the 
court  said:  ''It  [the  attorney's  lien]  does 
not  in  any  way  depend  upon  possession,  but 
rests  on  the  equity  of  the  attorney's  claim,  to 
be  repaid  out  of  the  proceeds  of  a  judgment, 
for  his  fees  and  disbursements  which  ordi- 
narily constitute  a  part  of  the  judgment  it- 
self. This  right  is  limited  to  the  lees  and 
disbursements  of  the  attorney  in  that  cause, 
and  cannot  be  extended  to  'commissions,'  or 
other  charges,  however  proper  in  themselves." 

It  has  been  held  that  it  is  not  necessary 
that  all  the  services  of  the  attorney  shall 
have  been  rendered  in  the  same  court.  Weav- 
er v.  Cooper,  73  Ala.  318.  Thus,  where  the 
litigation  appeared  to  have  been  one  con- 
tinuous proceeding,  having  been  commenced 
in  the  probate  court,  and  later  removed  into 
the  chancery  court,  it  was  held  that  the  at- 
torney of  a  creditor  had  a  lien  on  the  fund 
in  t)iat  court  for  any  unpaid  balance  of  his 
fee.  Weaver  v.  Cooper,  73  Ala.  318.  In 
Close  v.  Shute,  4  Dem.  (N.  Y.)  546,  wherein 
it  appeared  that  the  attorneys  for  the  plain- 
tiff had  obtained  a  judgment  in  the  supreme 
court  against  the  administrator  of  an  estate, 
it  was  held  that  they  had  a  lien  in  that 
court,  on  the  amount  of  the  recovery  for 
their  costs,  and  that  while  no  lien  could  be 
recognized  for  services  rendered  by  an  at- 
torney in  the  surrogate's  court,  yet  such  a 
lien  established  elsewhere  must  there  be  re- 
garded and  respected.  It  was  further  held 
that  as  the  law  creating  this  lien  of  the 
attorney  operated  as  an  assignment,  pro 
tanto,  of  the  amount  of  the  recovery,  and 
as  §  2743  of  the  Code  directed  the  surrogate 
to  decree  payment  to  an  assignee  of  a  claim. 
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the  attorneys  must,  therefore,  be  considered 
proper  parties  to  a  proceeding  to  render  an 
account.  But  in  Adams  v.  Kehlor  Milling 
Co.  38  Fed.  281,  it  was  held  that  the  federal 
court  had  no  authority  to  tax  against  the 
defendants  any  fees  due  from  the  complain- 
ants to  their  solicitors  for  services  rendered 
in  the  suit  in  the  state  court,  although  the 
judgment  obtained  in  that  suit  formed  the 
basis  of  the  proceeding  in  the  federal  court. 
And  to  the  same  effect  see  Robinson  v.  Hays, 
186  Fed.  296,  108  C.  C.  A.  373.  In  Massa- 
chusetts, etc.  Constr.  Co.  v.  Gill's  Creek  Tp. 
48  Fed.  145,  appeal  dismissed  164  U.  S.  521, 
14  S.  Ct.  1154,  38  U.  S.  (L.  ed.)  1073,  mem., 
it  was  held  that  as  the  law  of  South  Caro- 
lina confined  an  attorney's  lien  on  a  judg- 
ment to  costs  and  disbursements,  the  federal 
court  could  not  give  a  lien  on  a  judgment  in 
the  federal  court  for  services  in  the  state 
court  in  respect  to  the  same  subject-matter. 
It  has  been  held  that  an  attorney's  lien 
for  fees  will  extend  to  services  in  suits  in- 
cident to  or  growing  out  of  the  principal  ob- 
ject of  his  employment.  Blair  v.  Harrison, 
57  Fed.  257,  6  C.  C.  A.  326,  affirming  51  Fed. 
693;  Greeflf  v.  Miller,  87  Fed.  33;  Warren 
Deposit  Bank  v.  Barclay  (Ky.)  60  S.  W. 
853,  22  Ky.  L.  Rep.  1555;  Butchers'  Union 
Slaughter-House,  etc.  Landing  Co.  v.  Crescent 
City  Live-Stock  Landing,  etc.  Co.  41  La.  Ann. 
355,  6  So.  508;  Stoddard  v.  Lord,  36  Ore. 
412,  59  Pac.  710;  Renick  v.  Ludington,  16 
W.  Va.  378;  Fowler  v.  Lewis,  36  W.  Va. 
112,  14  S.  E.  447;  Turriflf  v.  McDonald,  13 
Manitoba  577;  Palgrave  v,  McMillan,  31 
Nova  Scotia  488.  Compare  Lann  v.  Church, 
4  Madd.  391,  66  Eng.  Rep.  (Reprint)  749; 
London  Mutual  F.  Ins.  Co.  v.  Jacob,  16  Ont. 
App.  392;  Adams  v.  Kehlor  Milling  Co.  38 
Fed.  281;  Massachusetts,  etc.  Constr.  Co.  v. 
Gill's  Creek  Tp.  48  Fed.  145,  appeal  dis- 
missed 154  U.  S.  521,  14  S.  Ct.  1154,  38 
U.  S.  (L.  ed.)  1073,  mem.  Thus,  in  Butch- 
ers' Union  Slaughter-House,  etc.  Landing  Co. 
V.  Crescent  City  Live  Stock  Landing,  etc. 
Co.  41  La.  Ann.  355,  6  So.  508,  it  appeared 
that  the  prime  object  of  the  litigation  re- 
ferred to  in  the  contract  between  the  plain- 
tiff and  the  attorney  was  to  overthrow  the 
monopoly  and  exclusive  privilege  claimed 
by  the  Crescent  City  Live  Stock  Landing  and 
Slaughterhouse  Company,  and  to  maintain 
and  establish  the  right  of  the  Butchers' 
Union  company  with  the  sanction  of  the 
city  council  of  New  Orleans  and  of  the 
board  of  health,  to  establish  and  conduct 
the  business  of  landing  and  slaughtering  live 
stock,  and  there  were  numerous  cases  in 
which  the  attorney  rendered  services  under 
the  contract,  the  litigation  finally  resulting 
in  the  complete  triumph  of  the  Butchers' 
Union  company.  Having  obtained  the  con- 
current approval  of  the  city  council  and  of 
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the  board  of  health  to  its  selected  location, 
it  was  met  by  an  injunction  from  the  United 
States  circuit  court,  sued  out  by  the  Cres- 
cent City  company,  restraining  it  from  con- 
ducting its  business,  which  injunction  was 
perpetuated  by  a  final  decree  in  that  court; 
but,  on  appeal  to  the  Supreme  Court  of  the 
United  States,  the  decree  was  reversed,  the 
pretensions  of  the  Crescent  City  company 
to  a  monopoly  and  exclusive  privilege  were 
denied,  and  the  rights  of  the  Butchers' 
Union  company  to  prosecute  its  business 
were  fully  recognized.  Thereupon  the  Butch- 
ers* Union  company  brought  its  action  in 
damages  against  the  Crescent  City  Company 
on  account  of  the  wrongful  issuance  of  the 
injunction  above  referred  to.  This  action 
resulted  in  a  judgment  for  $21,000  damages; 
but  on  appeal  to  the  Supreme  Court  of  tlie 
Upited  States,  the  decree  was  only  partially 
affirmed  and  the  damages  allowed  were  large- 
ly reduced.  It  was  admitted  that  the  at- 
torney had  the  right  to  retain  out  of  the 
fund  his  fee  in  the  particular  suit  in  which 
the  money  was  collected.  The  court  said: 
"But  considering  the  solidarity  of  defend- 
ant's contract  and  services,  under  the  view 
heretofore  expressed,  we  think  that  the  right, 
admitted  by  plaintiff  in  rule,  of  defendant  to 
retain  his  fee  in  the  particular  case,  extends 
to  and  embraces  all  his  fees  in  the  subject- 
matter  of  the  mandate,  and  is  distinctly 
supported,  not  only  by  the  authority  of  the 
United  States  Supreme  Court,  but  by  the 
express  text  of  our  own  law  on  that  sub- 
ject." In  Blair  v.  Harrison,  67  Fed.  257,  6 
C.  C.  A.  326,  affirming  51  Fed.  693,  it  was 
held  that  the  plaintiff's  attorneys  had  a 
lien  on  the  amount  of  a  judgment  for  the 
balance  of  the  purchase  price  of  certain  prop- 
erty, which  money  had  been  paid  into  a  court 
of  equity  for  proper  distribution,  for  meri- 
torious services  rendered  as  attorneys  to  the 
plaintiff  in  litigation  growing  out  of  the 
sale  of  the  property,  where  at  the  time  the 
services  were  rendered,  they  looked  to  this 
claim  as  the  fund  from  which  they  would 
be  paid. 

In  Greeff  v.  Miller,  87  Fed.  33,  wherein  it 
appeared  that  there  was  a  group  of  some  forty 
or  fifty  cases,  all  involving  the  same  questions 
of  law  and  practically  the  same  questions  of 
fact,  and  from  time  to  time  a  case  supposed 
to  be  typical  and  to  present  in  a  favorable 
light  the  propositions  which  the  plaintiff 
sought  to  maintain  was  selected  for  trial, 
it  wafl  held  that  the  amount  allowed  to  the 
attorneys  by  the  court  as  counsel  fees  and 
disbursements  for  the  preparation  for  and 
the  trial  of  such  test  cases,  having  been  paid 
for  services  by  which  all  who  were  interest- 
ed benefitted  equally,  should  be  distributed 
proportionately  against  the  several  cases. 
But  in  London  Mutual  F.  Ins.  Co.  v.  Jacob, 


16  Ont.  App.  392,  wherein  two  actions  were 
brought  by  one  plaintiff  by  the  same  solici- 
tor against  two  insurance  companies  and 
were  tried  together,  resulting  in  a  recovery 
in  one  and  a  dismissal  with  costs  in  another, 
it  was  held  that,  despite  a  special  agree- 
ment whereby  the  solicitors  were  to  have  a 
lien  on  the  amount  recovered  in  either  suit  for 
the  costs  of  it  and  of  the  other,  the  attorney's 
lien  was  limited  to  the  costs  of  the  particular 
suit  in  which  there  was  a  recovery  as  the 
actions  against  the  two  insurance  companies 
were  not  so  connected  with  each  other  in  their 
cause,  institution,  or  progress  as  to  form 
but  one  suit  for  the  purpose  of  giving  the 
solicitors  a  lien  for  the  costs  of  the  unsuc- 
cessful one,  upon  the  fund  recovered  in  the 
other.  Likewise,  in  Massachusetts,  etc. 
Constr.  Co.  v.  Gill's  Creek  Tp.  48  Fed.  145 
{appeal  dismissed  154  U.  S.  521,  14  S.  Ct. 
1154,  38  U.  S.  (L.  ed.)  1073,  mem.),  wherein 
it  appeared  that  there  were  eight  separate 
suits,  presenting  but  one  question  common 
to  all,  and  they  were  argued  together  for  the 
sake  of  convenience,  it  was  held  that  the  lien 
of  the  attorney  on  one  particular  fund,  fox 
his  services  in  gaining  that  fund,  did  not 
extend  to  the  services  rendered  in  the  other 
suits. 

In  the  reported  case,  under  the  Judiciary 
Law  of  New  York  (ConsoL  Laws,  c.  30, 
§  475),  providing  that  "from  the  commence- 
ment of  an  action  or  special  proceeding"  the 
attorney  now  has  a  lien  "upon  his  client's 
cause  of  action,  claim  or  counterclaim,  which 
attaches  to  a  verdict,  report,  decision,  judg- 
ment or  final  order  in  his  client's  favor,  and 
the  proceeds  thereof  in  whosoever  hands  they 
may  come,"  it  is  held  that  an  attorney's  lien 
does  not  extend  to  a  judgment  obtained  for 
his  client,  where  it  appears  that  he  was 
employed  by  bis  client  as  its  general  counsel 
at  an  annual  salary,  payable  semi-yearly,  and 
on  the  termination  of  his  general  employ- 
ment, though  under  this  retainer  there  was 
a  balance  of  salary  due  him,  he  prosecuted 
an  action  then  on  the  calendar,  under  an 
agreement  that  he  was  to  be  paid  whatever 
his  services  were  worth,  and  recovered  judg- 
ment for  his  client,  and  that  it  was  on  this 
judgment  that  he  claimed  a  lien  for  the 
balance  of  the  salary  due  him  under  the 
general  retainer. 

It  has  been  held  that  a  general  balance 
due  for  legal  services  in  other  cases,  is  not 
covered  by  the  lien.  Pope  v.  Armstrong, 
3  Smedes  ft  M.  (Miss.)  214;  Cage  v.  Wilkin- 
son, 3  Smedes  &  M.  (Miss.)  223.  Thus,  in 
Phillips  V.  Stagg,  2  Edw.  Ch.  .(N.  Y.)  108, 
it  was  held  that  an  attorney's  lien  did  not 
extend  beyond  the  costs  in  the  action  and 
that  he  could  not  claim  the  amount  of  other 
costs  due  him  in  other  suits  at  law.  And 
in  Foster  v.  Danforth,  69  Fed.  750,  wherein 
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it  appeared  that  on  the  settlement  of  cer- 
tain Biiits,  an  agreement  was  entered  into 
that  the  fees  of  the  attorney  for  the  plaintiffs 
were  to  be  included  in  his  fees  in  another  suit 
if  there  was  a  recovery  for  the  plaintiff, 
which  suit  he  brought  and  in  which  he 
recovered  judgment,  it  was  held  that  the 
agreement  did  not  create  a  lien  on  the  judg- 
ment for  the  fees  of  the  attorney  in  the 
suits  which  were  settled. 

But  in  Cooke  v.  Thresher,  51  Conn.  105, 
the  court,  in  holding  that  an  attorney's  lien, 
by  virtue  of  his  agreement  with  his  client, 
also  embraced  services  and  disbursements  in 
several  suits  and  other  matters,  said:  "If 
an  attorney  has  rendered  services  and  ex- 
pended money  in  instituting  and  conducting 
a  suit  and  the  plaintiff  orally  agrees  that 
he  may  retain  so  much  of  the  avails  thereof 
aa  will  pay  him  for  his  services  in  other 
matters,  and  he  thereafter  conducts  the  suit 
to  a  favorable  conclusion,  he  has,  as  against 
such  plaintiff,  an  equitable  lien  upon  the 
avails  for  the  services  embraced  in  the  agree- 
ment." 

However,  in  New  York  the  courts  have  held 
that  an  attorney's  lien  extends  to  a  general 
balance  of  account  for  professional  services, 
and  that  such  services  are  not  confined  to  a 
litigation  which  terminates  in  a  technical 
judgment.  Schwartz  ▼.  Jenney,  21  Hun  (N. 
Y.)  33;  Bowling  Green  Sav.  Bank  v.  Todd, 
62  N.  Y.  489;  In  re  Knapp,  85  N.  Y.  284; 

In  re  H ,  87  N.  Y.  621 ;  Ward  v.  Craig, 

87  N.  Y.  550;  Krone  v.  Klotz,  3  App.  Div. 
587,  26  Civ.  Pro.  320,  3  N.  Y.  Ann.  Cas.  36, 
38  N.  Y.  S.  225,  73  N.  Y.  St.  Rep.  719.  In 
Schwartz  v.  Jenney,  21  Hun  <N.  Y.)  33,  it 
^as  held  that  the  attorneys  for  the  holder 
of  a  promissory  note,  after  judgment  had 
been  obtained  and  collected,  had  a  lien  on 
the  money  for  their  services  and  expenses  in 
that  suit,  and  also  for  their  general  account. 
And  in  Bowling  Green  Sav.  Bank  v.  Todd, 
52  N.  Y.  489.  it  was  held  that  the  lien  of 
an  attorney  on  a  bond  and  mortgage  which 
he  was  foreclosing,  extended  throughout  and 
included  all  the  remedies  open  to  the  party, 
and  attached  to  the  money  received  or  col- 
lected  on  the  judgment. 

But  a  lien  for  services  and  disbursements 
in  a  particular  action  or  proceeding  cannot 
be  asserted  against  the  recovery  in  another 
action  or  proceeding.  Brown  v.  New  York,  9 
Hun  (N.  Y.)  587,  11  Hun  21;  Leask  v.  Hoag- 
land,  64  Misc.  166,  118  N.  Y.  S.  1036,  re- 
versed on  other  grounds  136  App.  Div.  668, 
121  N.  Y.  S.  197. 
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Wisconsin  Supreme  Court— October  27,  1914. 


ISS  Wis.  660;  149  N.  W.  166. 


Insuranoe  —  Constniotion  —  Standard 
Polioy. 

The  rule  that  policies  of  insurance  should 
be  liberally  construed  in  favor  of  insured, 
because  prepared  by  the  insurer,  has  no  appli- 
cation, where  the  contract  is  in  the  form  pre- 
scribed by  statute. 

[See  Ann.  Cas.  1913E  287.] 

Constmctioii  in  Favor  of  Indemnity. 

In  case  of  ambiguity  in  an  insurance  policy, 
it  should  be  construed  in  favor  of  indemnity 
to  insured,  rather  tiian  as  being  useless  and 
nugatory. 

Insurance  on  LIto  Stoek  —  Absence  of 
Stoek  from  Designated  Location. 

Where  a  policy  insuring  horses  against 
fire  while  contained  in  a  described  barn  also 
uses  the  language  of  St.  1913,  §  1941 — 43, 
which  provides  ^r  indemnity  against  loss  of 
the  property  while  contained  in  the  location 
describe,  and  not  elsewhere,  insured  cannot, 
on  the  theory  that  it  was  contemplated  be- 
tween the  parties  that  the  horses  might  of 
necessity  be  taken  from  the  barn  to  permit 
repairs,  recover  for  their  loss  while  away 
from  the  barn;  there  being  no  ambiguity  of 
language  or  waiver  of  that  provision  in  the 
policy. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Milwaukee 
county:     Turxeb,  Judge. 

Action  on  fire  insurance  policy.  J.  Rosen- 
thal et  al.,  plaintiffs,  and  Insurance  Company 
of  North  America,  defendant.  Judgment  for 
plaintiffs.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Revgbsed. 

QUI  d  Barry  for  appellant. 
Michael  Levin  for  respondents. 

[551]  Timlin,  J. — The  amended  complaint 
claimed  damages  on  account  of  the  loss  by 
fire  of  two  horses  in  a  building  at  924  Wal- 
nut street,  Milwaukee.  The  horses  were  in- 
sured according  to  the  written  portion  of  the 
policy,  "all  while  contained  in  the  frame 
brick  front  barn  situated  at  rear  425  Fifth 
street,  Wilwaukee,  Wis."  • 

Sec.  1941—43,  Stats.,  being  the  statute 
form  of  policy  authorized  in  this  state,  re- 
quires such  policy  to  state  that  the  insurer 
does  insure  .  .  .  "against  all  direct  loss 
or  damage   [552]   by  fire,  except  as  herein- 
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after  provided,  to  an  amount  not  exceeding 
dollars  to  the  "following  described  prop- 
erty while  located  and  contained  as  described 
herein  and  not  elsewhere."  The  parties  are 
permitted  to  select  their  description.  The 
policy  in  question,  in  addition  to  the  stipu- 
lation first  above  quoted,  contained  this  lat- 
ter requirement  of  the  standard  form.  The 
complaint  then  avers  that  on  or  about  the 
9th  of  March,  1913,  it  was  necessary  to  re- 
move the  horses  from  the  described  building 
in  the  rear  of  425  Fifth  street  to  the  build- 
ing in  which  they  were  burned  because  the 
former  building  was  undergoing  repairs  and 
interior  rearrangement,  making  it  impossi- 
ble to  keep  the  horses  there,  and  that  the 
horses  were  taken  for  the  night  of  March  9th 
to  the  Walnut-street  premises  and  there  de- 
stroyed by  fire.  The  fire  risk  at  the  Walnut- 
street  premises  was  less  tlian  that  at  the 
Fifth-street  premises.  The  plaintiffs  used  the 
horses  in  the  business  of  delivering  and  re- 
ceiving goods,  wares,  and  merchandise  to  and 
from  various  parts  of  the  city  and  county 
of  Milwaukee,  and  the  defendant  knew  the 
purposes  for  which  the  horses  were  used,  and 
knew  it  was  customary,  usual,  and  necessary 
for  said  horses  to  be  in  various  parts  of  the 
city  and  county  of  Milwaukee;  that  prior  to 
the  fire  in  question  the  horses  had  spent  a 
night  or  two  temporarily  in  other  barns,  and 
the  defendant  knew  or  ought  to  have  known 
that  it  might  become  necessary  to  house  the 
said  horses  temporarily  in  some  other  place 
than  that  described  in  the  policy  by  reason 
of  some  contingency  or  unforseen  event 
whicli  could  not  have  been  anticipated  at  the 
time  of  the  issue  of  the  said  policy,  and  that 
the  repairs  at  the  Fifth-street  premises  were 
such  unforeseen  and  unanticipated  event  and 
the  removal  of  the  horses  to  the  Walnut - 
street  bam  necessarily  incident  to  the  use 
of  said  horses  by  the  plaintiff. 

A  demurrer  to  this  complaint  was  over- 
ruled and  tlie  defendant  appeals. 

[553]  It  has  been  ruled  many  times  that 
policies  of  insurance  are  to  be  liberally  con- 
strued in  favor  of  the  insured  because  the 
insurer  has  prepared  the  contract.  This 
reason  for  such  construction  would  seem  to 
drop  out  in  case  of  a  contract  prescribed  in 
its  details  by  statute,  at  least  so  far  as  the 
statute  covered  such  details.  Temple  v.  Ni- 
agara F.  Ins.  Co.  109  Wis.  372,  85  N.  W.  361 ; 
Hcwins  V.  London  Assur.  Corp.  184  Mass.  177, 
68  N.  E.  62.  But  another  and  more  funda- 
mental rule  of  construction,  applying  alike 
to  statutes  and  contracts,  is  that  the  writ- 
ing must  in  case  of  ambiguity  be  considered 
valid  and  efficient  to  work  out  the  ascertained 
object  of  the  writer,  t.  e.  in  favor  of  indemni- 
ty to  the  insured,  rather  than  useless  or 
nugatory.  This  is  considered  with  reference 
to  policies  of  insurance  in  1  May,  Ins.   (4th 


ed.)  §  174,  p.  342,  and  cases  there  cited.  Also 
1  Phillips,  Ins.  sec.  124,  p.  76;  2  Lewis's 
Sutherland,  Stat.  Constr.  (2d  ed.)  §  370  et 
seq.  But  this  does  not  mean  that  clear  ex- 
pressions should  be  distorted  or  that  language 
should  not  be  given  its  ordinary  meaning. 
It  is  well  known  that  fire  risks  and  fire  in- 
surance rates  vary  greatly  in  differ^tt  por- 
tions of  a  large  city.  And  for  this  reason 
the  fire  insurance  of  chattel  property  of  a 
kind  that  is  not  usually  destroyed  by  fire 
except  in  connection  with  the  burning  of  a 
building  while  contained  in  a  designated 
building,  is  a  very  important  stipulation  in 
the  policy.  It  affects  the  rates  and  affects 
the  risk.  W^hen  to  this  stipulation  is  added 
the  words  ''and  not  elsewhere,"  great  empha- 
sis and  certainty  is  given  to  the  stipulation, 
and  it  is  also  to  be  considered  that  the  stat- 
ute authorizes  a  policy  to  be  limited  to  a 
designated  place  to  insure  the  property 
against  loss  only  while  at  that  place  and  not 
elsewhere,  leaving  it  to  the  parties  to  insert 
such  written  description  of  the  place  and 
the  scope  of  the  insurance  in  this  respect  as 
they  see  fit. 

It  has  been  held  in  Noyes  v.  Northwestern 
Nat.  Ins.  Co.  64  Wis.  [554]  416,  26  N.  W. 
419,  64  Am.  Rep.  631,  where  the  policy  of  in- 
surance was  upon  a  sealskin  coat  "contained 
in  the  two-storied  frame  dwelling  house  oc- 
cupied by  the  assured,  and  known  as  302 
Farwell  avenue,"  and  the  coat  was  destroyed 
by  fire  while  in  a  downtown  store  for  repair, 
there  existed  a  liability  on  the  policy.  Argu- 
ment was  made  by  plaintiffs'  counsel  to  the 
effect  that  where  the  insured  property  is  of 
a  character  that  its  temporary  removal  or 
absence  from  the  specified  place  is  necessarily 
incident  to  its  use  and  enjoyment  and  such 
use  may  be  presumed  to  have  been  in  contem- 
plation of  the  parties  when  they  made  the 
contract  of  insurance,  then  and  in  that  case 
the  location  of  the  property  is  specified  in 
the  policy  merely  to  designate  the  accustomed 
place  of  deposit  when  the  property  is  not  ab- 
sent therefrom  in  the  course  of  its  ordinary 
use;  and  that  when  the  property  is  burned 
when  so  absent,  the  principal  place  of  de- 
posit remaining  unchanged,  the  insurer  is 
liable.  This  argument  was  approved  in  the 
opinion.  Peterson  v.  Mississippi  Valley  Ins. 
Co.  24  la.  494,  95  Am.  Dec.  748,  relating  to 
horses  "situated  upon  section  22;"  Mills  v. 
Farmers'  Ins.  Go.  37  la.  400,  relating  to 
horses  "on  premises  situated  in  section  7;" 
McCluer  v.  Girard  Fire,  etc.  Ins.  Co.  43  la. 
349,  22  Am.  Rep.  249,  relating  to  the  phaeton 
"contained  in  the  frame  bam;"  Longueville 
V.  Western  Assur.  Co.  61  la.  653,  2  N.  W.  394 
33  Am.  Rep.  146,  relating  to  family  wear* 
ing  apparel  "contained  in  two-story  frame 
dwelling  on  lot  6;"  Holbrook  v.  St.  Paul  F. 
etc.  Ins.  Co.  25  Minn.  229,  relating  to  mules 
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contained  in  a  certain  barn;  London,  etc.  F. 
Ins.  Co.  Y.  Graves,  12  Ins.  L.  J.  308,  relating 
to  buggies  contained  in  a  certain  livery  sta- 
ble, are  cited  and  approved  and  selected  from 
other  decisions  understood  by  the  court  to  be 
to  the  contrary. 

It  is  noticeable  that  in  Noyes  v.  North- 
western Nat.  Ins.  Co.  supra,  and  the  other 
cases  therein  referred  to  the  language  as 
understood  by  this  court  in  the  Noyes  case 
was  not  as  restrictive  as  that  in  the  instant 
case. 

[555]  In  Lathers  v.  Mutual  F.  Ins.  Co.  135 
Wis.  431,  16  Ann.  Cas.  659,  116  N.  W.  1,  22 
L.R.A.(N.S.)  848,  it  was  said  in  deciding  a 
like  point: 

''There  is  left  to  be  determined  this  ques- 
tion of  law:  In  case  of  insurance  of  a  farm 
bam  and  of  live  stodc  customarily  kept  there- 
in when  not  in  use  against  loss  by  fire,  the 
live  stock  being  described  as  'therein,  on  the 
farm  and  from  lightning  at  large,'  is  risk  of 
loss  of  the  stock  by  fire  while,  temporarily 
and  according  to  custom,  off  the  farm,  included 
in  the  contract,  there  being  no  negative  there- 
of expressly  or  by  necessary  inference,  other 
than  suggested  by  the  words  'therein,  aa  the 
farm,'  etc.?  The  proposition  is  ruled  in  the 
affirmative,  as  respondent's  counsel  contend 
and  the  trial  court  decided,  by  Noyes  v. 
Northwestern  Nat.  Ins.  Co.  64  Wis.  415,  25 
N.  W.  419.  .  .  .  The  rule  involved  is  one 
of  construction.  The  idea  is  that  the  domi- 
nant purpose  of  the  insurance  being  protec- 
tion against  loss  from  specified  causes  it 
could  not  be  effectuated  if  the  language  of 
the  policy  restricted  liability  to  loss  occur- 
ring while  the  subject  of  the  Insurance  re- 
mained in  its  customary  location  when  not 
in  use,  incidental  changes,  as  matter  of  com- 
mon knowledge,  being  necessary  to  the  en- 
joyment of  the  property  in  the  ordinary 
way.  .  .  .  The  rule  is  particularly  appli- 
cable to  horses  because  of  the  fact  that  the 
use  thereof  for  any  purpose  is  commonly  out- 
side of  a  barn  and  because,  on  a  farm,  even 
when  not  in  use  they  are  commonly  turned 
out  to  pasture." 

As  observed  in  the  case  last  cited,  policies 
of  insurance  written  in  this  state  and  con- 
forming substantially  to  the  policy  in  ques- 
tion in  Noyes  v.  Northwestern  Nat.  Ins.  Co. 
Bupra,  must  be  considered  to  have  been  made 
with  reference  to  the  existing  law  of  this 
state  as  there  declared,  which  entered  into 
and  became  a  part  of  such  contract.  That 
ease  remains  unshaken.  The  instant  case, 
however,  presents  a  different  question.  When 
the  contract  of  insurance  is  so  varied  that 
the  words  describing  the  location  of  the  in- 
sured chattels  are  prefaced  by  the  word 
"while*'  and  followed  by  the  words  "and  not 
elsewhere,"  so  as  to  read  "while  located  and 
contained  aa  deacribed  herein   and  not  else- 


where," does  the  rule  [556]  of  Noyes  v. 
Northwestern  Nat.  Ins.  Co.  supra,  obtain? 
We  think  not.  Express  words  exclude  the 
implication  which  controlled  in  Noyes  v. 
Northwestern  Nat.  Ins.  Co.  and  it  falls  with- 
in the  rule  of  McKeesport  Mach.  Co.  v.  Ben 
Franklin  Ins.  Co.  173  Pa.  St.  63,  34  Atl.  16, 
cited  by  respondent,  and  Green  v.  Liverpool, 
etc.  Ins.  Co.  91  la.  616,  60  N.  W.  189;  19 
Cyc.  741;  and  Haws  v.  St.  Paul  Fire,  etc. 
Ins.  Co.  130  Pa.  St.  113,  16  Atl.  915,  18  Atl. 
621,  2  L.R.A.  52,  cited  by  appellant. 

Upon  this  question  of  construction  the  im- 
plication that  the  property  is  covered  al- 
though not  in  the  designated  place  but  else- 
where, arising  from  the  known  nature  and 
uses  of  the  property,  is  negatived  by  the  ex- 
press words  of  the  policy  in  the  instant  case. 
The  law  permits  a  contract  of  insurance 
against  loss  by  fire  to  be  limited  to  loss  in 
a  specified  building  if  the  parties  so  agree. 
Also  to  be  unlimited  as  to  place  of  loss  if 
the  parties  so  agree.  Also  to  be  worded  as 
in  Noyes  v.  Northwestern  Nat.  Ins.  Co.  supra. 
Neither  is  illegal,  harsh,  or  unusual.  It  is 
in  all  such  cases  a  question  of  the  intention 
of  the  parties,  and  the  first  and  most  deci- 
sive test  of  the  intention  of  the  parties  to  a 
written  contract  is  the  language  employed. 
If  the  words  "while  contained  in  the  frame 
brick  front  barn  situate  at  the  rear  of  425 
Fifth  street  and  not  elsewhere"  are  not  suffi- 
cient, what  form  of  expression  would  be? 
The  statute  form  of  policy  employing  these 
words  was  adopted  after  Uie  decision  in  the 
Noyes  case,  supra,  and  it  seems  to  reject 
the  words  there  considered  and  select  a  new, 
more  exclusive  and  emphatic  form  of  ex- 
pression for  the  purpose  of  enabling  the  par- 
ties to  get  away  from  the  rule  of  the  Noyes 
case  if  they  wish  to  do  so.  To  hold  that  they 
cannot  do  so  by  the  form  of  expression  used 
here,  but  may  do  so  by  some  form  of  expres- 
sion differing  in  words  but  identical  in  mean- 
ing, would  seem  to  be  a  sort  of  decree  of 
outlawry  against  these  useful  and  expressive 
words.  We  cannot  think  there  is  alleged 
anything  which  would  make  the  policy  en- 
forceable by  waiver  on  the  part  of  the  in- 
surer. [557]  The  objection  here  does  not  go 
to  the  validity  of  the  policy,  which  might 
be  overcome  by  the  larger  evident  intention 
that  indemnity  was  intended,  nor  to  a  for- 
feiture or  loss  of  a  right  or  claim  thereunder, 
but  concerns  only  the  scope  of  the  insurance; 
that  is  to  say,  the  interpretation  of  the  writ- 
ten contract  actually  entered  into.  In  cases 
of  ambiguity  this  might  be  affected  by  ex- 
trinsic circumstances,  but  there  is  here  no 
ambiguity.  The  property  might  be  insured 
generally  or  only  while  it  was  contained  in 
a  specified  building  and  not  elsewhere,  and 
the  language  employed  shows  that  the  par- 
ties   selected   tjie    latter   kind    of   insurance. 
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Sec.  1941 — 62  provides  how  waiver  shall  be 
made,  viz.  not  at  all  as  to  some  stipulations 
of  the  policy;  by  writing  only,  added  to  the 
policy,  as  to  others.  There  might  be  waiver 
of  a  forfeiture  or  of  a  breach  of  contract, 
but  waiver  as  a  ground  for  extending  the 
scope  of  a  written  contract  beyond  the  usual 
and  ordinary  meaning  of  the  language  em- 
ployed would  be  quite  a  novelty. 

By  the  Ck)TJBT. — Order  reversed,  and  the 
cause  remanded  for  further  proceedings  ac- 
cording to  law. 


NOTE. 

Fire  Insnranoe  Policy  on  Live  Stock  in 
Desisnated  Location  as  Covering  Ani- 
mals Temporarily  Elsewhere. 

In  Lathers  v.  Mutual  F.  Ins.  Co.  136  Wis. 
431,  15  Ann.  Cas.  659,  it  was  held  tnat  where 
live  stock  is  insured  by  a  fire  insurance  poli- 
cy which  designates  the  place  where  the  in- 
sured stock  is  kept,  the  designation,  in  the 
absence   of   restraining   language,   is  merely 
descriptive  of  the  subject  of  the  insurance 
and  its  customary  location,  and  consequencly, 
an  Insurance  company  is  liable  for  the  de- 
struction by  fire  of  an  animal  which  is  tem- 
porarily   in    a    place    other    than    the    one 
designated.    That  decision  was  based  on  tlie 
holding  of  Noyes  v.  Northwestern  Nat.  Ins. 
Co.  64  Wis.  415,  25  N.  W.  419,  54  Am.  Rep. 
631.     The  reported  case,  however,  expressly 
distinguishing    the    case   last    cited    on    the 
ground  that  the  language  used  in  the  report- 
ed case  is  the  more  restrictive  and  negatives 
the  implication  that  the  policy  was  to  cover 
property   not   in   the   designated    place,   and 
thus   incidentally   distinguishing   Lathers   v. 
Mutual   Fire   Ins.   Co.    135   Wis.   431,  holds 
that  the  defendant  insurance  company  is  re- 
leased from  liability  for  the  loss  of  two  hor- 
ses destroyed  by  the  burning  of  a  building  to 
which   they   had    been   temporarily   removed 
in  order  to  enable  repairs  to  be  made  to  the 
barn  designated  in  the  policy.     Similarly,  it 
was   held    in    the    recent   case   of   Thorp   v. 
.Etna  Ins.  Co.  75  N.  H.  251,  72  Atl.  690,  that 
under  a  policy  containing  a  lightning  clause 
and  covering  "horses     .     .     .     contained  in 
frame  barn,"  recovery  could  not  be  had  where 
a   horse,  which   was  contained   in  the  barn 
when  the  contract  was  made  but  had  been 
removed  therefrom  to  a  pasture  one  eighth 
of   a   mile   distant,   was   there,   two   months 
later,   killed   by   lightning.     The  court   con- 
strued the  words  '*contained  in"  not  as  an 
agreement  to  insure  for  five  years  the  horses 
which  were  in  the  barn  at  the  date  of  the 
issuance  of  the  policy  but  as  confining  the 
insurance  to  "horses  belonging  to  the  plain- 
tiffs which  were  *contained  in'  the  barn  dur- 
ing the  life  of  the  policy." 


The  case  of  Cottrell  v.  Munterville  Mut 
Fire  and  Lightning  Ins.  Co.  145  la.  651,  124 
N.  W.  612,  supports  the  holding  in  Lathers  v. 
Mutual  F.  Ins.  Co.  supra.    It  appeared  there- 
in that   the   defendant  a  mutual   insurance 
association  had  issued  to  the  plaintiff  a  cer- 
tificate of  membership  stipulating  to  indem- 
nify him  in  case  of  loss  or  damage  by  fire 
or  lightning  "on  his  different  buildings,  their 
contents,  and  *on  live  stock     .     .     .     being 
situated   as    follows    in   section    15   Mantua 
township,  Monroe  county,  Iowa.' "     Included 
in  the  live  stock  was  a  brood  mare  which 
had  been  taken  to  the  farm  of  one  Gray  about 
eight  miles  distant  to  be  bred.     After  being 
there  about  ten  days,  she  was  found  dead, 
and  the  jury  found  that  li^tning  had  caused 
her  death.    In  holding  that  recovery  could  be 
had  the  court  said:     "Appellant  urges  that, 
if  the  animal  was  killed  by  lightning,  this 
happened  some  eight  miles  from  the  section 
or  land  described  in  the  certificate,  and  for 
this  reason  was  not  covered  thereby.     But 
that    instrument   merely    identified   the   live 
stock  by  its  location,  and  did  not  restrict 
the    indemnity    while    on    the    premises    de- 
scribed.   The  animal  had  been  taken  to  Gray's 
farm    temporarily    with    the    intention    of 
bringing  her  back  as  soon  as  safely  in  foal, 
and,  even  if  the  purport  of  the  language  of 
the  certificate  be  that  the  place  mentioned 
was  the  usual  location  of  the  live  stock,  this 
loss   was   within   its   terms."     Similarly,   in 
Kinney   v.    Farmers'   Mut.    F.   etc.   Soc.   159 
la.  490,  141  N.  W.  706,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  for  the  loss 
of  cattle,  which  were  at  the  time  of  their 
death  in  a  pasture  some  three  or  four  miles 
distant  from  the  land  described  in  the  policy 
of  insurance.    There  was  no  provision  in  the 
policy  that  the  property  insured  should  not 
be  removed  and  no  provision  that  the  removal 
from  the  premises  would  render  the  policy 
inoperative  for  the  purpose  for  which  it  was 
issued.     The  court  said:     "We  hold,  there- 
fore, that  the  removal  of  the  cattle  in  con- 
troversy from  the  premises,  on  which  they 
were  at  the  time  the  policy  was  issued,  un- 
der the  circumstances  of  this  case,  did  not 
forfeit  the  rights  of  the  plaintiff,  under  his 
policy,  nor  suspend  his  insurance  during  the 
time  they  were  so  absent,  for  it  appears  that 
the  absence  of  the  cattle  from  the  farm,  on 
which  they  were  located  at  the  time  the  poli- 
cy was  issued,  was  only  temporary;  that  their 
removal  was  incident  to  their  care  and  keep- 
ing, and  the  usual  and  ordinary  method  pur- 
sued by  the  plaintiff  at  the  time,  in  caring 
for   and   keeping  the  cattle;   that  from    the 
very  nature  of  the  property  itself  it  was  ap- 
parent   that    it    was    not    contemplated     by 
either  party  to  the  contract  of  insurance  that 
the  property  should  be  made  permanently  on 
the  place  designated  in  the  policy.    OtherwiBe, 
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if  the  property  were  lost  or  destroyed  by  any 
of  the  elements  insured  against,  while  on 
their  way  to  market,  or  off  the  premises  for 
any  legitimate  purpose,  the  policy  would  be 
void.  It  cannot  be  assumed  that  such  was 
the  intent  of  the  parties,  in  the  absence  of 
any  provision  in  the  policy  restricting  the 
location  to  the  premises  described." 


C,  W.  Stringer  for  plaintiffs  in  error, 
Charles  West  for  defendant  in  error. 


IN  BS  APPI.ICATION  OF  STATE  TO 
ISSUE  BONDS  TO  FUNB  INDEBT- 
EDNESS. 


Oklahoma  Supreme  Court — ^November  22, 

1913. 


40  Ohla.  145;  130  Pac.  1104, 


Appeal  —  Lavr  of  Caae  —  Subsequent 
'Appeal. 

Decisions  of  appellate  courts  of  this  state, 
upon  all  questions  of  law  involved  in  any 
case,  are  binding,  not  only  on  the  lower  court, 
but  on  the  appellate  court  as  well,  in  case 
of  a  subsequent  appeal. 

[See  2  R.  C.  L.  tit.  Appeal  and  Error, 
p.  223.] 

Statutes  —  Constmotion  —  Effect  of 
Form  of  Issue. 

No  different  rule  of  construction  will  be 
applied  to  a  proceeding  under  the  statute  to 
procure  the  issuance  of  funding  bonds,  where 
a  protest  or  remonstrance  is  filed  thereto,  and 
issues  thus  framed,  from  that  to  be  applied  in 
ordinary  cases. 

Munielpal  Bonds  —  Bepeal  of  Anthor- 
ising  Statnte  —  Elfeot  on  Pending 
Proceedings. 

The  omission  of  sections  372  to  381,  Com- 
piled Laws  of  1909,  from  the  Revised  Laws 
of  1910  does  not  operate  to  abate  a  proceed- 
ing pending  under  said  sections  prior  to  the 
date  when  said  Revised  Laws  of  1910  went 
into  effect. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  District  Court,  Oklahoma  county: 
Cabnet,  Judge. 

Application  by  State,  acting  by  and  through 
its  Governor,  Secretary  of  State,  and  State 
Treasurer,  to  determine  existence,  character, 
and  amount  of  its  outstanding  indebtedness, 
and  to  issue  bonds  to  refund  same.  Certain 
citizens  appear  and  file  protest  against  issu- 
ance of  bonds.  Judgment  entered  approving 
bond  issue.  Certain  proteatants  bring  error. 
The   facts  are  stated  in  the  opinion.     Af- 


[146]  Campbell,  J. — ^This'is  a  proceeding 
instituted  in  the  district  court  of  Oklahoma 
county,  by  the  Governor,  Secretary  of  State, 
and  State  Treasurer,  for  the  purpose  of  de- 
termining the  existence,  character,  and 
amount  of  the  legal  outstanding  warrant  in- 
debtedness of  the  state,  and  causing  a  state- 
ment thereof  to  be  entered  upon  the  records 
of  the  court,  and  to  authorize  and  direct  the 
issuance  of  funding  bonds  of  the  state,  under 
the  provisions  of  section  372  to  381,  inclu- 
sive, of  Compiled  Laws  1909.  The  proceeding 
was  filed  and  notice  given  as  required  by  stat- 
ute, and  certain  citizens  of  the  state  ap- 
peared and  Hied  protests  against  the  issuance 
of  the  bonds.  The  trial  court,  originally 
treating  such  protests  as  demurrers  to  the 
application  or  petition,  sustained  the  same. 
From  the  judgment,  an  appeal  was  t^ken 
to  this  court,  and  here  the  judgment  of  the 
trial  court  sustaining  such  demurrers  was 
reversed,  and  [147]  the  cause  remanded  for 
further  proceedings;  the  opinion  in  the  for- 
mer appeal  being  reported  in  33  Okla.  797, 
127  Pac.  1065.  After  the  case  was  remanded, 
the  district  court  again  heard  and  considered 
the  matter,  evidence  being  introduced  in  sup 
port  of  the  application  or  petition.  Judgment 
was  duly  entered,  directing  the  issuance  of 
funding  bonds  in  the  sum  of  $2,907,122.19. 
A  motion  for  new  trial  was  filed  and  by  the 
court  overruled,  and  the  case  is  again  brought 
here  on  appeal  by  the  parties  filing  one  of 
the  remonstrances  or  protests  in  the  trial 
court.  At  the  last  hearing  in  the  trial  court, 
the  officers  of  the  state,  making  the  applica- 
tion through  the  Attorney  General,  were  per- 
mitted to  amend  the  application  by  striking 
from  the  schedule  of  warrants  originally  sub- 
mitted for  funding  certain  warrants  aggre- 
gating $34,042.32,  and  by  adding  to  said 
schedule  certain  other  warrants  not  originally 
listed,  and  amounting  to  $45,214.82,  together 
with  certain  interest  that  had  accrued  upon 
the  warrants  as  originally  listed  in  the  appli- 
cation filed.  The  case  was  tried  in  the  lower 
court  upon  an  agreed  statement  of  facts  and 
certain  evidence  introduced  in  open  court, 
from  all  of  which  the  trial  court  found  that 
the  total  amount  of  outstanding  indebtedness 
for  the  fiscal  year  ending  June  30,  1911, 
would  amount,  on  the  Ist  day  of  October, 
1913,  over  and  above  the  funds  on  hand  to 
pay  the  same,  to  $2,907,122.19. 

It  becomes  important,  at  the  outset,  to  de- 
termine just  how  far  the  decision  of  this  case 
on  this  appeal  is  to  be  controlled  by  the  de- 
cision on  the  previous  appeal. 

For  convenience,  we  shall  refer  to  the  plain- 
tiffs in  error  as  the  protestants. 

The  contention  is  made  that  the  decision 
on  the  former  appeal  is  not  binding  now  on 
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the  court.  This  contention  is  based,  in  part, 
upon  the  argument  that  the  case  presents, 
not  the  elements  of  litigated  rights,  but  is 
merely  an  ex  parte  proceeding  on  the  part  of 
the  state,  acting  by  certain  of  its  officers,  and 
that  the  duty  of  the  court  is  largely  minis- 
terial, having  some  relation  to  the  duty  of 
an  auditor  of  the  claims  sought  to  be  funded. 
This  position,  in  our  judgment,  is  not  sound. 
It  is  true,  the  controversy  arose  upon  the 
application  of  the  state  for  [148]  the  deter- 
mination of  its  outstanding  indebtedness  as  a 
basis  for  issuing  the  bonds  required  to  take 
up  and  cancel  the  warrants.  No  one  was  re- 
quired by  law  to  be  personally  served,  or  to 
answer  the  application,  or  to  protest  against 
the  procedure  in  any  way,  and  if  no  one  had 
appeared  within  the  time  fixed  by  law  and 
stated  in  the  publication  notice,  it  would  not 
have  been  a  technical  default,  and  the  proceed- 
ing would  have  been,  in  that  case,  largely  in 
the  nature  of  an  ex  parte  hearing.  But  per- 
sons interested  have  the  right,  imder  the 
statute,  to  be  present.  The  statute  does  not 
say  in  express  terms  that  interested  persons 
have  the  right  to  be  heard  by  any  form  of 
pleading  in  opposition  to  the  issuance  of  the 
bonds  as  sought.  The  protestants,  however, 
appeared  and  filed  their  pleading,  and  the 
trial  court  rightly,  we  think,  entertained  and 
passed  on  the  matters  put  in  issue  thereby. 
As  we  view  it,  the  proceeding,  both  in  form 
and  substance,  possessed,  from  the  time  such 
pleading  by  protestants  was  filed,  the  es- 
sential characteristics  and  elements  of  an  or- 
dinary suit  between  contending  parties;  it 
presented  a  real  controversy,  and  one  of  much 
importance,  not  only  to  the  parties  actually 
before  the  court,  but  to  the  whole  state  as 
well,  and  to  the  holders  of  the  warrants  for 
which  the  funding  bonds  were  sought  to  be 
issued. 

But,  even  if  it  be  granted  that  the  proceed- 
ing was  ex  parte  the  state,  by  its  officers,  as 
contended,  no  good  reason,  in  fact  no  reason 
at  all,  is  suggested  why  the  application  of 
the  doctrine  of  the  "law  of  the  case"  should 
be  different  therein  from  its  application  in  an 
ordinary  controverted  law  suit.  No  reason 
for  applying  a  different  rule  in  those  ex  parte 
matters  which  the  courts  are  sometimes  called 
upon  by  the  law  to  pronounce  judgment  in 
occurs  to  us.  On  the  contrary,  it  would  seem 
of  equal,  if  not  greater,  importance  that, 
where  the  decisions  and  actions  of  ministerial 
or  executive  officers  are  required  to  be  re- 
viewed by  the  courts,  and  the  judgment  of 
the  courts  expressed  upon  the  regularity  and 
validity  of  such  ministerial  or  executive  de- 
cisions and  actions  before  finally  in  force, 
such  judgments,  when  once  solemnly  given, 
should  be  final  and  conclusive  to  the  same 
extent  that  any  other  judgment  is.  If  this 
were  not  so,  a  judgment  [149]  reversing  the 


lower  court  in  a  matter  of  the  character  stat- 
ed would  furnish  no  standard  for  the  con- 
duct of  the  proceedings  before  the  trial  court 
after  remand,  and  the  officers  of  the  state, 
after  procuring  judgment  of  the  court  of  last 
resort,  would  find  themselves,  in  subsequent 
stages  of  the  action,  right  where  they  started. 

It  is  the  rule  of  this  state  that  the  decisions 
of  appellate  courts  upon  all  questions  of  law 
involved  in  any  case  are  binding,  not  only  on 
the  lower  court,  but  oa  the  appellate  court 
as  well,  in  case  of  a  subsequent  appeal.  Atch- 
ison, etc.  R.  Co.  V.  Baker,  37  Okla.  48,  130 
Pac.  677;  Oklahoma  City  Electric  Gas,  etc. 
Co.  V.  Baumhoff,  21  Okla.  503,  96  Pac.  768; 
Chicago,  etc.  R.  Co.  v.  Broe,'23  Okla.  396,  100 
Pac.  523;  Harding  v.  Gillett,  25  Okla.  199, 
107  Pac.  665;  Waterloo  State  Bank  v.  City 
Nat.  Bank,  26  Okla.  801,  110  Pac.  910 ;  Clare- 
more  First  Nat.  Bank  v.  Keys,  27  Okla.  704, 
113  Pac.  716;  Harper  v.  Kelly,  29  Okla.  809. 
120  Pac  293;  Harsha  v.  Richardson,  33  Okla 
108,  124  Pac.  34.  This  rule  is  in  harmony 
with  authority  from  other  jurisdictions,  and 
seems,  in  fact,  not  to  be  seriously  questioned 
anywhere.  Terre  Haute,  etc.  R.  Co.  v.  Baker, 
4  Ind.  App.  66,  30  N.  E.  431 ;  Heidt  v.  Minor, 
113  Cal.  385,  45  Pac.  700;  Hastings  v.  Fox- 
worthy,  45  Neb.  676,  63  N.  W.  956,  34  L.R.A 
321;  Standard  Sewing  Mach.  Co.  v.  Leslie, 
118  Fed.  667,  66  C.  C.  A.  323;  McKinney  v. 
State,  117  Ind.  26,  19  N.  E.  613;  Wilson  v. 
Binford,  81  Ind.  588. 

The  rule  as  stated,  however,  is  subject  to 
the  exception  that  if,  to  follow  the  former 
decision  would  work  gross  or  manifest  injus- 
tice, it  should  be  overruled.  Atchison,  etc. 
R.  Co.  V.  Baker,  supra;  Oklahoma  City  Elec- 
tric Gas,  etc.  Co.  v.  Baumhoff,  21  Okla.  603, 
96  Pac.  758. 

It  follows  that,  unless  gross  or  manifest 
injustice  will  result  from  allowing  the  former 
decision  in  this  case  to  stand,  that  decision, 
in  so  far  as  it  is  applicable  to  the  questions 
raised  on  the  present  appeal,  will  be  treated 
as  binding.  The  former  decision  was  handed 
down  on  November  15,  1912,  and  we  believe 
any  lawyer,  after  an  examination  thereof, 
would  be  justified  in  advising  his  client  that 
the  warrants  herein  sought  to  be  funded  [150] 
constitute  a  safe  investment,  and  that  it  is 
not  the  policy  of  this  state  to  allow  its  just 
obligations,  contracted  for  necessary  expenses 
of  government,  at  any  time  to  be  dishonored. 
Confidence  in  the  integrity  of  the  state's  obli- 
gations is  a  necessary  conclusion  from  the 
opinion,  as  written,  and  that  the  business 
world  has,  to  some  extent,  acted  on  that  deci- 
sion is,  we  think,  a  perfectly  legitimate  infer- 
ence. If  any  person  or  concern  has  extended 
credit  to  the  state  for  its  current  needs,  or 
purchased  any  of  these  warrants  in  reliance 
upon  the  assurance  that  the  law  of  the  state 
would   not   permit   the   repudiation   of   such 
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obligations,  such  person  or  concern  would  be 
injured  by  overruling  the  decision  which  fixed 
the  law.  In  such  a  case  the  exact  converse 
of  the  exception  to  the  rule  for  application 
of  "the  law  of  the  case/'  as  above  stated, 
would  appear.  We  recognize  fully  that  to 
issue  these  bonds  will  place  upon  the  people 
the  burden  of  some  $3,000,000,  with  interest, 
to  be  paid  by  taxation.  Still  it  is  shown,  and 
in  fact  conceded,  that  the  people  who  must 
pay  this  sum  have  received  its  equivalent  in 
services  and  supplies  actually  necessary  to 
the  maintenance  and  conduct  of  the  business 
of  government — ^without  which  the  state  gov- 
ernment could  not  be  carried  on  at  all.  These 
warrants  paid  the  officers,  cared  for  the  con- 
victs, paid  for  food  and  clothing  and  treat- 
ment for  the  insane.  These  things  have  to  be 
paid  for  from  day  to  day,  if  the  business  of 
organized  government  is  to  continue,  and 
there  come  times  when  only  the  stability  of 
state  credit  will  purchase  supplies  and  pro- 
cure the  services  necessary  to  their  perform- 
ance. We  do  not  regard  it  as  a  gross  or  mani- 
fest injustice  to  the  parties  prosecuting  this 
appeal  to  require  them  and  their  property  and 
their  posterity  to  pay  a  share  of  the  burden 
thus  created.  That  the  warrants  in  question 
are  evidence  of  obligations,  sound  in  every 
moral  regard,  is  conceded  here.  TTie  very 
foundation  of  the  law  is  found  in  good  morals, 
and  it  would  do  no  violence  to  correct  legal 
interpretation,  in  case  of  conflict  between  law 
and  morals,  to  require  the  former  to  yield  to 
the  latter.  The  moral  code  is  the  foundation 
of  the  proper  legal  code,  and  the  ideal  system 
will  never  be  reached  until  [161]  every  ex- 
pression of  the  law  finds  its  response  in  sound 
moral  principles. 

The  persons  resisting  the  issuance  of  these 
bonds  are,  in  a  sense,  representatives  of  the 
citizens  of  the  state,  for  the  decision  here 
reached  will  affect  all  the  people  alike.  We 
are  not  unmindful  of  the  vast  importance  of 
the  correct  interpretation  by  the  courts,  of  the 
fundamental  law,  but  we  see  nothing  in  the 
former  decision  that  does  violence  to  the  safe- 
guards the  makers  of  the  Constitution  sought 
to  throw  around  the  people  in  the  adminis- 
tration of  public  ailTairs.  Treating  the  state 
as  an  individual,  it  is  required,  by  the  con- 
struction given  in  the  former  decision,  to 
meet  the  necessary  demands  of  its  existence, 
and  no  more.  There  is  nothing  in  that  opin- 
ion that  would  form  even  an  excuse  on  the 
part  of  the  state's  ministerial  and  executive 
agents  for  the  exploitation  of  the  people  by 
expenditures,  without  their  consent,  of  money 
for  any  enterprise  in  which  said  agents  might 
conceive  the  state  to  be  interested,  and  by 
following  that  interpretation  we  do  not  mean 
to  furnish  such  an  excuse. 

Seeing  no  reason  in  this  case  to  depart  from 
the  wise  rule  of  construction  stated,  we  de- 
Ann.  Cas.  1916E. — 26. 


clare  here  that  it  is  the  duty  of  the  court,  in 
disposing  of  the  appeal,  to  apply  the  law  as 
laid  down  in  the  former  decision,  so  far  as 
that  decision  adjudicates  the  questions  now 
before  the  court.  In  doing  this,  it  is  not 
necessary  to  discuss  again  the  reason  or  the 
authorities  by  which  a  majority  of  the  court 
was  controlled  in  reaching  the  conclusions 
set  forth  in  the  former  opinion.  It  is  neces- 
sary, however,  to  apply  the  law  as  stated 
therein,  and  determine  just  how  far  it  con- 
trols the  controversy  in  its  present  state.  It 
is  interesting  to  note,  since  the  former  appeal 
in  this  case  was  decided,  practically  the  same 
question,  though  arising  in  a  little  different 
manner,  was  before  the  Court  of  Appeals  of 
the  state  of  Kentucky  in  the  case  of  Rhea  v. 
Newman,  153  Ky.  604,  156  S.  W.  154,  44 
L.R.A.  (N.S.)  089,  in  a  proceeding  involving 
the  expenditure  of  moneys  by  the  state,  and 
the  same  conclusion  was  reached  as  in  the 
former  decision  by  this  court. 

As  has  been  said  in  the  former  appeal,  the 
protest  filed  against  the  issuance  of  the  bonds 
was  treated  as  a  demurrer.  [152]  It  was  held 
that  the  demurrer  should  have  been  overruled 
by  the  trial  court.  It  becomes  pertinent  now 
to  inquire  whether  or  not  the  proceedings  in 
the  trial  court,  after  the  case  was  remanded, 
were  in  substantial  compliance  with  the  law 
as  laid 'down  in  the  opinion  of  this  court.  If 
so,  the  trial  court's  judgment  to  that  extent 
must  be  affirmed.  Oklahoma  City  Electric, 
etc.  Co.  V.  Baumhoff,  21  Okla.  503,  96  Pac. 
758. 

In  pursuance  of  the  order  of  this  court,  the 
trial  court  treated  the  petition  or  application 
as  sufficient  under  the  law,  and  heard  evidence 
in  its  support.  This  evidence,  and  the  stip- 
ulations of  the  parties,  show  that  the  war- 
rants sought  to  be  funded  by  substitution  of 
bonds  were  largely  for  services  rendered  and 
supplies  furnished  during  the  fiscal  year  end- 
ing June  30,  1911,  and  that  all  of  said  war- 
rants were  issued  against  actual  existing 
appropriations.  Certain  warrants  were  shown 
to  have  been  withdrawn  from  consideration 
because  of  doubt  as  to  their  validity,  but  as 
to  this  action  the  protestants  have  no  right 
to  complain.  The  court  did  not  examine  in 
detail  every  warrant  proposed  to  be  funded, 
but  the  evidence  introduced  was  sufficient  to 
support  the  finding  and  judgment  that  all  the 
warrants  offered  were  legal  and  valid,  repre- 
senting actual  obligations  of  the  state. 

The  proceedings  of  the  state's  Officers  in 
arranging  the  funding  proceedings,  and  pre- 
paring the  requisite  preliminaries  to  the 
court's  action,  were  shown  to  have  been  regu- 
lar and  in  substantial  compliance  with  the 
law.  The  evidence  supports  the  allegations  of 
the  application  or  petition  in  every  material 
regard,  and  is  sufficient  to  sustain  the  judg- 
ment and  findings  of  the  trial  court. 
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The  first  paragraph  of  the  syllabus  of  the 
former  opinion  states  the  construction  given 
to  the  section  of  the  Constitution  relied  on  by 
protestants  as  follows: 

'*The  limitations  of  section  23,  art.  10,  Wil- 
liams' Ann.  Const.  Okla.  were  not  intended 
to  apply  to  that  class  of  pecuniary  obligations 
arising  out  of  the  ordinary  necessary  current 
expense  of  maintaining  the  state  government, 
and  which  were  in  good  f&ith  intended  to  be 
paid,  and  were  lawfully  payable,  out  of  the 
current  yearly  revenues,  and  other  resources 
of  the  [153]  state,  for  the  fiscal  year  witliin 
which  such  obligations  were  incurred."  (33 
Okla.  797,  127  Pac.  1065.) 

It  is  clear  from  the  record  that  the  war- 
rants in  question  come  within  the  law  as 
thus  stated,  and  that  the  bonds  should  be  al- 
lowed to  issue  in  the  place  of  such  warrants, 
unless  they  must  be  stricken  down  for  some 
other  reason  than  that  they  are  prohibited 
by  the  constitutional  provision  referred  to. 
Inasmuch  as  section  23,  article  10,  of  the 
Constitution,  does  not  apply  to  indebtedness 
incurred  for  necessary  current  expenses  of 
state  government,  it  must  follow,  as  a  matter 
of  course,  that  said  section  does  not  prohibit 
the  issuance  of  obligations  as  evidence  of  ex- 
penses of  that  character.  We  have  not  over- 
looked the  force  of  counsel's  argument,  to  the 
efTect  that  no  revenue  was  in  fact  provided 
to  meet  these  warrants,  and  that  as  a  con- 
sequence they  are  illegal  and  void,  but  it 
would  be  impossible  to  uphold  that  contention 
in  the  face  of  the  declaration  of  law,  as  stated 
by  the  court  on  the  former  appeal.  Inasmuch 
as  we  now  hold  that  declaration  to  be  binding 
on  the  court  as  the  law  of  the  case,  it  is  ap- 
parent that  the  contention  made  cannot  now 
be  upheld.  Indeed,  it  is  frankly  contended  in 
the  brief  on  file  that  this  court  was  in  error 
in  holding  that  the  issuance  of  warrants  in 
excess  of  $400,000,  for  the  payment  of  which 
there  were  no  funds  on  account  of  the  failure 
in  revenues,  was  not  the  creation  of  indebted- 
ness, within  the  meaning  of  section  23,  art.  10, 
of  the  Constitution.  But  a  mere  error  in  the 
holding  made  by  an  appellate  court  is  not 
ground  for  overruling  its  decision  in  the  same 
case  on  a  subsequent  appeal.  In  the  absence 
of  a  showing  of  manifest  or  gross  injustice 
on  the  subsequent  appeal,  such  error  is  imma- 
terial. Ayer,  etc.  Tie  Co.  v.  Com.  (Ky.)  85  S. 
W.  1096;  B.  Roth  Tool  Co.  v.  Champ  Spring 
Co.  146  Mo,  App.  1,  123  S.  W.  513;  Jacobson 
V.  U.  S.  Gypsum  Co.  150  la.  330,  130  N.  W. 
122;  Schmidt  v.  Beiseker,  19  N.  D.  35,  120 
N.  W.  1096 ;  Jeffery  v.  Osborne,  145  Wis.  351, 
129  N.  W.  932;  New  York  L.  Ins.  Co.  v.  Mc- 
intosh (Miss.)  46  So.  401;  Baum  v.  Hart- 
mann,  238  111.  519,  87  N.  E.  334;  Evans  v. 
Nail,  7  Ga.  App.  129,  66  S.  E.  543;  Lewis  v. 
Jones,  97  Ark.  147,  133  S.  W.  596. 

[154]  Several  "points  for  reversal  not  in- 
volved  in  the  former  appeal"  are  urged  here. 


It  is  contended  that  the  warrants  in  question 
are  within  the  inhibition  of  section  23,  art. 
10,  of  the  Constitution,  and  that  no  revenue 
has  been  legally  provided  with  which  to  meet 
at  least  a  large  portion  of  such  warrants. 
These  contentions  are  disposed  of  by  the  for- 
mer holding  that  section  23,  art.  10,  of  the 
Constitution  was  not  intended  to  apply  to 
indebtedness  of  the  character  under  consid- 
eration in  this  proceeding.  That  being  true, 
there  is  no  constitutional  inhibition  against 
the  warrants  or  the  bonds  sought  to  be  issued 
in  their  stead. 

The  contention  th»t  the  proof  wa«  insuffi- 
cient to  show  the  validity  of  the  warrants 
has  already  been  disposed  of,  and  requires  no 
further  treatment. 

Certain  warrants  first  presented  to  the 
lower  court  were  withdrawn  or  disallowed, 
and  it  is  contended  that  the  bond  issue,  as 
ordered  by  the  trial  court,  is  void  for  the 
reason  that  the  bonds  do  not  cover  the  out- 
standing indebtedness  of  the  state.  Warrants 
so  withdrawn  were  withdrawn  by  consent  of 
the  court,  for  the  reason  they  were  of  doubt- 
ful validity.  The  court's  judgment  recites 
that  the  proof  established  the  total  w^arrant 
outstanding  indebtedness  of  the  state  in  the 
amount  of  the  bonds  ordered  issued.  We  see 
no  reason  why  persons  not  the  holders  of  the 
warrants  omitted  or  denied  should  be  heard  to 
complain  of  this  finding.  Certainly  it  was 
the  duty  of  the  court  not  to  allow  bonds  to 
issue  covering  illegal  or  doubtful  warrants. 
It  would  seem  that  one  of  the  strongest 
grounds  for  requiring  the  bond  issue  to  be 
reviewed  by  the  court  would  be  in  the  nature 
of  a  precaution  that  all  warrants  of  the  ille- 
gal or  doubtful  class  be  eliminated  from  the 
bond  issue. 

The  only  other  contention  made  that  re- 
quires consideration  is  to  the  effect  that  the 
statute  under  which  this  proceeding  was 
brought  was  repealed  on  May  16,  1913^  when 
the  Revised  and  Annotated  Laws  of  Okla- 
homa, generally  referred  to  as  the  Harria- 
Day  Code,  took  effect,  and  that  such  repeal 
operated  to  abate  the  proceeding.  Sections 
372  and  381  of  the  Compiled  [155]  Laws  of 
1909  were  not  brought  forward  by  the  Harris- 
Day  Compilation.  Section  64,  article  5,  of 
the  Constitution  provides: 

"The  repeal  of  a  statute  shall  not  revive 
a  statute  previously  repealed  by  such  statute, 
nor  shall  such  repeal  affect  any  accrued  rights 
or  penalty  incurred,  or  proceedings  begun  by 
virtue  of  such  repealed  statute." 

This  is  certainly  a  proceeding  begun  prior 
to  May  16,  1913.  Sections  372  and  381,  of 
the  Compiled  Laws  of  1909,  omitted  from  the 
Harris-Day  Code,  specifically  gave  the  s  ate» 
by  its  officers,  the  right  to  institute  this  pro- 
ceeding, and  when  the  protests  or  remon- 
strances were  filed,  the  proceeding  took  on  the 
nature  of  a  litigated  dispute,  as  has  been  ob- 
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served.  It  affects,  not  only  the  immediate 
parties,  but  the  holders  of  the  warrants  and 
the  taxpayers  as  well,  and  it  appears  to  be 
a  proceeding  begun,  saved  by  the  Constitu- 
tion in  the  sections  just  quoted. 

The  adopti(Mi  of  the  Harris-Day  Code  oper- 
ated to  repeal  pre-existing  sections  omitted 
therefrom,  but  such  repeal  does  not  affect  the 
validity  of  a  proceeding  of  the  character  under 
consideration,  as  appears  from  the  express 
terms  of  the  adoption  act.  The  saving  provi- 
sion is  found  in  section  1,  chapter  39,  Session 
Laws  1911,  the  act  by  which  the  Harris-Day 
Code  was  adopted  as  the  Revised  Laws  of  the 
state.     It  is  in  the  following  language: 

"All  general  or  public  laws  of  the  state  of 
Oklahoma  not  contained  in  said  revision  are 
hereby  repealed.  Provided,  that  this  act  shall 
not  be  construed  to  repeal,  or  in  any  way 
affect  any  special  or  local  laws,  or  any  appro- 
priation, special  election,  validating  act  or 
bond  issue  thereby  authorized,  nor  to  affect 
any  pending  proceeding  or  any  existing  rights 
or  remedies,  nor  the  running  of  the  statute  of 
limitations  in  force  at  the  time  of  the  approv- 
al of  this  act;  hut  all  such  local  and  special 
laws,  appropriations,  special  elections,  vali- 
dating acts,  bond  issues,  pending  proceedings, 
and  existing  rights  and  remedies  shall  con- 
tinue and  exist  in  all  respects  as  if  this  act 
had  not  been  passed;  provided,  further,  that 
this  act  shall  not  be  construed  to  repeal  any 
act  of  the  Legislature  enacted  subsequent  to 
the  adjournment  of  the  extraordinary  session 
of  the  Legislature  which  convened  in  Janu- 
ary, 1910." 

This  proceeding  being  one  begun  prior  to 
the  date  when  the  act  of  adoption  went  into 
effect,  and  being  for  the  purpose  of  [156  J 
procuring  an  issue  of  bonds,  it  comes  within 
the  letter  of  the  statute,  as  a  proceeding  be- 
gun and  pending,  as  a  necessary  step  in  a 
bond  issue  authorized  by  the  omitted  act.  The 
bond  issue  can  only  be  saved  by  saving  the 
proceeding  provided  for  that  purpose.  It 
follows  that  the  proceeding  did  not  abate  or 
become  invalid  by  reason  of  the  repeal  of  the 
statute  under  which  it  was  begun  prior  to 
such  repeal. 

The  judgment  of  the  trial  court  is  affirmed. 

Hayes,  C.  J.,  and  Kane  and  Williams,  JJ., 
being  disqualified,  the  Governor  appointed 
Messrs.  J.  B.  A.  Robertson,  P.  D.  Brewer,  and 
R.  M.  Campbell  to  sit  in  their  places  in  the 
consideration  of  this  case.  Turner,  Loof- 
bourrow,  and  Brewer,  JJ.,  concur.  Robertson, 
J.,  dissents. 

Robertson,  J.  (diaaenting) , — ^I  regret  ex- 
ceedingly the  necessity  that  compels  me  to 
dissent  from  the  conclusion  reached  by  the 
other  members  of  this  court  in  this  case.  But, 
owing  to  the  importance  of  the  question  in- 
Tolved,  I  feel  that  I  would  be  remiss  in  my 
duty  should  I  fail  to  express  my  views.    This 


being  a  dissenting  opinion,  I  shall  be  as  brief 
as  possible,  and  will  give  only  a  skeleton  out- 
line of  the  reasons  which  impel  me  to  dissent. 

The  general  rule  set  out  and  relied  upon  in 
the  majority  opinion  that  a  decision  of  an 
appellate  court  upon  all  questions  of  law 
involved  in  any  case  decided  by  it  is  binding, 
not  only  upon  the  lower  court  thereafter,  but 
upon  the  appellate  court  as  well,  is  conceded, 
and  its  correctness  is  not  in  any  wise  ques- 
tioned, but  the  rule  has  well-defined  excep- 
tions, among  which  is  that,  if  by  following 
the  former  decision  gross  or  manifest  injus- 
tice or  wrong  should  follow,  the  decision  will 
be  ignored  and  not  looked  upon  or  considered 
as  an  authority.  It  is  the  application  of  this 
rule  to  the  present  case  without  regard  to  the 
exception  noted  that  causes  me  to  differ  with 
the  majority  in  reference  to  the  conclusion 
reached  by  them.  Whether  by  following  the 
opinion  in  the  former  case  gross  injustice,  or 
wrong,  would  ensue  can  only  be  determined 
by  considering  the  result  reached  in  the  [157] 
former  case,  and  comparing  it  with  what  I 
conceive  should  have  been  the  result. 

Section  2,  art.  10,  of  the  Constitution, 
reads  as  follows: 

"The  Legislature  shall  provide  by  law  for 
an  annual  tax  sufficient,  with  other  resources, 
to  defray  the  estimated  ordinary  expenses  of 
the  state  for  each  fiscal  year." 

This  section  of  the  Constitution  has  been 
duly  vitalized  by  proper  legislative  enactment. 
Section  7621,  Comp.  Laws  1909;  section  7449, 
Rev.  Laws  1910.  The  duty  of  meeting  the 
necessary  expenses  of  maintaining  the  state 
government  is  a  solemn  and  binding  one,  and 
the  various  Legislatures  of  this  state  have  not 
evinced  any  disposition  to  neglect  the  same, 
or  to  shift  that  responsibility  to  other  shoul- 
ders; indeed  the  converse  seems  to  be  true, 
as  shown  by  the  amounts  included  in  the 
various  appropriation  bills  which  l^ave  been 
enacted  since  statehood,  and  of  which  we 
take  judicial  notice.  Nor  does  the  necessary 
expense  of  maintaining  the  state  government 
come  within  the  constitutional  debt-limiting 
provision  of  the  Constitution.  The  framers 
of  our  organic  law  clearly  had  in  mind  occa- 
sions such  as  the  present,  when  the  regular 
revenue,  on  account  of  failure  to  collect,  or  for 
other  reasons,  would  be  insufficient  to  meet 
the  current  obligations  of  the  state,  and  to  ob- 
viate any  such  difficulty  they  provided  by  sec- 
tion 3  of  article  10  of  the  Constitution  that: 

"Whenever  the  expenses  of  any  fiscal  year 
shall  exceed  the  income,  the  Legislature  may 
provide  for  levying  a  tax  for  the  ensuing 
fiscal  year,  whidi,  with  other  resources,  shall 
be  sufficient  to  pay  the  deficiency,  as  well  as 
the  estimated  ordinary  expenses  of  the  state 
for  the  ensuing  year." 

As  may  be  clearly  seen,  this  section  confers 
authority  on  the  legislative  branch  of  govern- 
ment to  provide,  in  addition  to  the  regular 
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levy  provided  in  section  2  of  article  10,  supra, 
for  a  sufficient  levy  to  meet  such  outstanding 
obligations  as  may  have  been  brought  for- 
ward from  the  preceding  year.  Section  7621, 
Comp.  Laws  1909  (section  7374,  Rev.  Laws 
1910),  shows  clearly  that  the  Legislature  has 
fully  met  the  requirements  of  the  Constitu- 
tion in  this  respect,  and  in  addition  said  sec- 
tion provides  and  makes  it  the  specific  duty 
of  certain  state  officials  to  ascertain  the 
amount  of  unpaid  expenses  for  the  preceding 
year,  as  well  [158]  as  for  the  current  year,  in 
order  that  a  proper  estimate  and  levy  may 
be  made  to  meet  them.  The  Constitution, 
however,  makes  provision  for  caring  for  these 
deficiencies  in  another  way  yet;  %.  e.,  in  case 
the  Legislature  or  the  state  officials  fail  or 
refuse  to  provide  the  additional  levy  men- 
tioned in  section  3,  art.  10,  supra.  Thus  sec- 
tion 23,  art.  10,  of  the  Constitution,  provides: 

"The  state  may,  to  meet  casual  deficits  or 
failure  in  revenues,  or  for  expenses  not  pro- 
vided for,  contract  debts;  but  such  debts, 
direct  and  contingent,  singly  or  in  the  aggre- 
gate, shall  not,  at  any  time,  exceed  four 
hundred  thousand  dollars,  and  the  moneys 
arising  from  the  loans  creating  such  debts 
shall  be  applied  to  the  purpose  for  which  they 
were  obtained  or  to  repay  the  debt  so  con- 
tracted, and  to  no  other  purpose  whatever." 

The  debts  thus  provided  for  are  to  meet 
"casual  deficits  or  failure  in  revenue  or  for 
debts  not  otherwise  provided  for,"  and  may 
be  contracted  for  in  such  manner  as  the  Legis- 
lature may  provide  by  statute.  Article  1, 
chapter  8,  Comp.  Laws  1909,  provides  an 
ample  and  adequate  remedy.  The  statute  last 
referred  to  is  now  in  full  force  and  effect.  The 
foregoing  section  of  the  Constitution  is,  with- 
out doubt,  a  limitation  of  the  power  of  the 
state  to  contract  debts;  "argument  cannot 
take  away  the  forceful  meaning  of  the  plain, 
unequivocal  language  therein  used.  If  this 
was  the  only  section  of  the  organic  law  deal- 
ing with  the  limitation  of  the  power  of  the 
state  to  contract  debts,  I  should,  without 
hesitation,  say  thus  far  shall  we  go  and  no 
further."    And,  as  has  been  well  said: 

"However  great  the  need  for  revenues  or 
grave  the  condition  confronting  the  state,  the 
power  to  raise  revenues  is  vested  in  the 
r^egislature  and  not  in  the  courts;  and,  if 
there  is  no  provision  of  law  by  which  relief 
may  be  had  from  the  present  situation,  then 
the  legislative  branch  of  our  state  government 
is  confronted  with  a  duty  which  should  be 
discharged  without  delay,  and  without  inter- 
ference from  or  supervision  by  the  courts." 

However,  as  I  view  the  situation,  there  are 
other  provisions  of  the  Constitution,  though 
not  wholly  satisfactory,  being  fraught  with 
more  or  less  delay  and  uneertanity,  by  which 
it  is  intended  that  such  contingencies  as  the 
present   situation   may   be   met.     For,   as   I 


view  the  law,  while  section  23  fixes  a  definite 
line  of  limitation  upon  the  state  as  to  the 
amount  of  debt  it  may  contract,  such  [159] 
limitation  is  intended  to  apply  only  to  tbat 
particular  means  of  incurring  the  debt;  that 
is,  only  as  a  limitation  of  the  amount  of  debt 
which  may  be  contracted  in  this  manner, 
and  not  as  a  limitation  upon  the  amount 
which  may  be  contracted  by  other  means. 
For  in  case  the  necessity  arises  for  the  creat- 
ing of  a  debt  in  excess  of  $400,000,  the  Con- 
stitution provides  for  the  passage  of  a  law 
creating  the  debt,  and  providing  the  means  of 
payment,  by  the  Legislature. 

Section  25,  art.  10,  of  the  Constitution, 
provides : 

"Except  the  debts  specified  in  sections 
twenty- three  and  twenty-four  of  this  article, 
no  debts  shall  be  hereafter  contracted  by  or 
on  behalf  of  this  state,  unless  such  debt  shall 
be  authorized  by  law  for  some  work  or  ob- 
ject, to  be  distinctly  specified  therein;  and 
such  law  shall  impose  and  provide  for  the 
collection  of  a  direct  annual  tax  to  pay,  and 
sufficient  to  pay,  the  interest  on  such  debt 
as  it  falls  due  and  also  to  pay  and  discharge 
the  principal  of  such  debt  within  twenty- 
five  years  from  the  time  of  the  contracting 
thereof.  No  such  law  shall  take  effect  until 
it  shall,  at  a  general  election,  have  been  sub- 
mitted to  the  people  and  have  received  a 
majority  of  all  the  vote«  cast  for  and 
against  it  at  such  election.  On  the  final 
passage  of  such  bill  in  either  House  of  the 
Legislature,  the  question  shall  be  taken  by 
yeas  and  nays,  to  be  duly  entered  on  the 
journals  thereof,  and  shall  be:  *Shall  this 
bill  pass,  and  ought  the  same  to  receive  the 
sanction  of  the  people?'  " 

Thus  is  seen  by  the  foregoing  section  that 
provisions  are  made  for  every  kind  of  debt 
except  those  mentioned  in  sections  23  and 
24.  Section  23  gives  authority  for  the  state 
to  contract  debts  to  the  amount  of  $400,000, 
to  meet  casual  deficits,  or  failure  of  revenues, 
or  expenses  not  otherwise  provided  for,  and 
section  24  authorizes  the  state  to  contract 
debts  without  limit  for  the  purpose  of  defray- 
ing expenses  incident  to  war,  repel  invasion, 
and  suppress  insurrection.  With  exception  of 
the  debts  mentioned  in  these  two  sections,  sec- 
tion 26  reserves  to  the  people  alone  the  power 
to  create  debts.  Is  it  for  the  courts  to  say 
that  this  is  a  just  and  proper  provision? 
Shall  the  courts  prevent  the  exercise  of  this 
power  by  the  usurpation  of  legislative  func- 
tions? Shall  the  judicial  arm  of  government, 
on  the  ground  of  expediency  alone,  usurp  the 
prerogatives  of  the  Legislature,  [160]  or  take 
from  the  people  the  rights  they  have  specifi- 
cally reserved  to  themselves  in  their  organic 
law?  If  so,  the  majority  opinion  of  the  court 
is  correct.  But,  to  my  mind,  the  language 
of  the  Constitution  is  so  plain  and  so  simple 
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as  will  admit  of  no  construction,  and  if  it 
needd  must  be  construed,  then  it  should  be 
done  under  and  by  the  well-reoognized  rules 
of  construction  for  organic  instruments;  no 
strained  or  far-fetched  meaning  should  be  giv- 
en it. 

As  was  said  by  Mr.  Justice  Lamar  of  the 
Supreme  Court  of  the  United  States  in  Lake 
County  V.  Rollins,  130  U.  S.  662,  9  S.  Ct.  661, 
32  U.  S.  (L.  ed.)   1060; 

''Why  not  assume  that  the  framers  of  the 
Constitution,  and  the  people  who  voted  it 
into  existence,  meant  exactly  what  it  says? 
At  the  first  glance,  its  reading  produces  no 
impression  of  doubt  as  to  the  meaning.  It 
seems  all  sufficiently  plain;  and  in  such  case 
there  is  a  well-settled  rule  which  we  must 
observe.  The  object  of  construction,  applied 
to  a  constitution,  is  to  give  effect  to  the  in- 
tent of  its  framers,  and  of  the  people  in  adopt- 
ing it.  This  intent  is  to  be  found  in  the 
instrument  itself;  and,  when  the  text  of  a 
constitutional  provision  is  not  ambiguous,  the 
courts,  in  giving  construction  thereto,  are  not 
at  liberty  to  search  for  its  meaning  beyond 
the  instrument.  To  get  at  the  thought  or 
meaning  expressed  in  a  statute,  a  contract,  or 
a  constitution,  the  first  resort,  in  all  casos, 
is  to  the  natural  signification  of  the  words, 
in  the  order  of  grammatical  arrangement  in 
w'hich  the  framers  of  the  instrument  have 
placed  them.  If  the  words  convey  a  definite 
meaning  which  involves  no  absurdity,  nor 
any  contradiction  of  other  parts  of  the  instru- 
ment, then  that  meaning,  apparent  on  the 
face  of  the  instrument,  must  be  accepted, 
and  neither  the  courts  nor  the  Legislature 
have  the  right  to  add  to  it  or  take 
from  it.  .  .  .  There  is  even  stronger 
reason  for  adhering  to  tliis  rule  in  the 
case  of  a  constitution  than  in  that  of  a 
statute,  since  the  latter  is  passed  by  a  deliber- 
ative body  of  small  numbers,  a  large  propor- 
tion of  whose  members  are  more  or  less  con- 
versant with  the  niceties  of  construction  and 
discrimination,  and  fuller  opportunity  exists 
for  attention  and  revision  of  such  a  character, 
while  constitutions,  although  framed  by  con- 
tentions, are  yet  created  by  the  votes  of  the 
entire  body  of  electors  in  a  state,  the  most 
of  whom  are  little  disposed,  even  if  they 
were  able  to,  to  engage  in  such  refinements. 
The  simplest  and  most  obvious  interpretation 
of  a  constitution,  if  in  itself  sensible,  [161] 
IS  the  most  likely  to  be  that  meant  by  the 
people  in  its  adoption." 

In  People  v.  Purdy,  2  Hill  (N.  Y.)  35, 
Mr.  Justice  Bronson,  commenting  on  the 
dangers  of  departing  from  the  import  and 
meaning  of  the  language  used  to  express  the 
intent,  and  hunting  after  probable  meanings 
not  clearly  embraced  in  that  language,  says: 

"In  this  way  .  .  .  the  Constitution 
•     .     •     is  made  to  mean  one  thing  by  one 


man  and  something  else  by  another,  until  in 
the  end  it  is  in  danger  of  being  rendered  a 
mere  dead  letter;  and  that,  too,  where  the 
language  is  so  plain  and  explicit  that  it  is 
impossible  to  make  it  mean  more  than  one 
thing,  unless  we  first  lose  sight  of  the  instru- 
ment itself  and  .  .  .  roam  at  large  in  the 
boundless  field  of  speculation.*' 

I  think  the  above  is  the  rule  of  construc- 
tion we  are  bound  to  follow,  if  any  construc- 
tion at  all  is  needed;  and  hence,  in  the  light 
of  the  foregoing  sections,  we  may  properly 
ask  ourselves  the  question.  Is  the  issuance  of 
approximately  $3,000,000  of  bonds,  to  take 
up  an  equal  amount  of  the  outstanding  state 
warrants,  the  creation  of  a  debt  within  the 
meaning  of  the  sections  hereinabove  quoted? 
If  so,  then  the  state  cannot  exceed  the 
$400,000-limit  fixed  by  section  23  by  this 
refunding  method.  If  it  is  a  debt,  then  the 
only  relief  is  by  the  Legislature  through  the 
medium  of  section  25,  supra.  If  it  is  not 
a  debt,  then  can  the  state,  in  this  manner, 
go  beyond  such  limit  even  to  meet  a  casual 
deficit  on  account  of  the  failure  of  revenues 
for  any  cause?  Or  would  it  be  reasonable 
to  say  that  by  sections  23  and  25,  construed 
together,  casual  deficits  may  be  made  up  to 
the  amount  of  $400,000  by  the  methods  sought 
in  this  proceeding,  but  when  that  amount  is 
reached,  further  evidence  of  indebtedness  shall 
not  be  issued  without  the  assent  of  the  elec- 
tors of  the  state,  as  provided  by  section  25 
of  the  Constitution,  supra?  This  to  my  mind 
is  the  only  reasonable  construction  to  be 
placed  upon  the  constitutional  provisions  un- 
der consideration.  As  has  been  suggested  by 
Hon.  John  B.  Harrison,  himself  a  member 
of  the  constitutional  convention,  in  a  paper 
on  this  subject,  and  whose  views  are  in  com- 
plete harmony  with  my  own: 

[162]  "This  conclusion  is  further  borne  out 
by  the  provisions  of  section  26  of  the  Con- 
stitution, which  provides  that  no  county, 
township,  school  district,  or  other  political 
corporation  or  subdivision  of  the  state  shall 
be  allowed  to  become  indebted  in  any  manner 
in  any  year  in  excess  of  the  revenue  provided 
for  such  year,  without  the  assent  of  three- 
fifths  of  the  electors  voting  on  such  question. 
Casual  deficits  in  the  affairs  of  municipal 
subdivisions  shall  not  exceed  the  revenue  pro- 
vided for  that  year;  while  in  the  affairs  of 
the  state,  they  shall  not  exceed  $400,000  in 
excess  of  the  revenues.  In  other  words,  a 
municipal  subdivision  of  the  state  is  express- 
ly limited  in  the  amount  of  indebtedness  it 
may  incur  for  any  year  to  the  revenue  pro- 
vided for  such  year.  But  the  expenses  of 
the  state  being  far  greater  and  more  compli- 
cated and  more  difiicult  of  accurate  ascertain- 
ment, the  state  is  wisely  given  a  margin  of 
$400,000  in  excess  of  the  revenues  provided. 
But  in  neither  case  shall  those  fixed  liroita- 


406 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


tions  be  exceeded  without  a  vote  of  the  people 
on  the  question.  In  subdivisions  of  the  state, 
the  right  is  given  to  the  voters  of  the  munici- 
pality; in  the  state  at  large,  such  right  is 
reserved  to  the  electorate  of  the  state,  to  be 
submitted  by  the  Legislature.  This  thought 
runs  through  every  revenue-raising  and  debt- 
limiting  section  of  the  Constitution.  It  is 
the  one  unbroken  chain  by  which  the  entire 
revenue  system  is  linked  together  as  a  com- 
prehensible whole.  To  give  it  this  meaning 
is  to  give  it  an  effectual  working  force,  which, 
though  cumbersome  in  its  operation,  is  never- 
theless complete  in  itself.  But  to  eliminate 
this  thought  is  to  strip  it  of  its  potency  and 
render  it  a  mere  powerless,  meaningless,  in- 
coherent rattle  of  words.  This,  in  my  judg- 
ment, should  not  be  done.  The  inadequacy 
of  the  law  to  afford  as  speedy  relief  as  is 
necessary  under  the  present  conditions  is  no 
fault  of  the  courts.  The  functions  of  the 
court  are  to  interpret  and  construe  the  law 
as  it  is  found,  and  not  to  distort  it  to  suit 
economical  conditions  or  meet  political  ex- 
pediencies. I  have  studied  the  authorities 
which  attempt  to  distinguish  between  debts 
and  questions  like  the  one  confronting  us. 
Some  of  them,  it  must  be  conceded,  are  models 
of  ingenious  argument,  and  elusive,  nifty, 
drapery  of  thought,  but,  in  my  judgment, 
their  proper  abode  is  in  the  realms  of  theory 
rather  than  of  reason.  If  there  is  a  real 
logical  distinction,  then  I  must  confess  that 
my  mind  is  too  dull  of  perception,  too  finite 
in  scope,  to  trace  those  infinite  lines.  I  am 
unable  to  see  the  legal  difference  between  a 
debt  and  an  obligation  which  ought  to  be 
paid  and  no  money  with  which  to  pay  it. 
I  cannot  comprehend  the  legal  distinction  be- 
tween a  debt  and  an  unpaid  warrant  drawn 
on  a  depleted  trecwury.  I  cannot  [163]  dif- 
ferentiate between  the  significance  of  a  debt 
and  deficit  which  must  be  met.  And  I  am 
not  unmindful  of  the  argument  that  the  peo- 
ple of  the  state  assumed  the  solemn,  legal, 
and  moral  obligation  to  maintain  the  state 
government  and  pay  the  expenses  thereof. 
Nor  have  I  overlooked  the  contention  that 
the  necessary  running  expenses  of  the  state 
is  not  a  debt  within  the  debt-limiting  pro- 
visions of  most  state  constitutions.  Nor  the 
argument  that  the  issuance  of  bonds  with 
which  to  meet  unpaid  outstanding  warrants 
is  not  creating  a  debt,  but  merely  changing 
the  form  thereof.  But  a  concession  of  the  full 
force  of  these  arguments  is  a  confession  that 
the  original  unpaid  warrants  are  a  debt.  Be- 
sides, it  must  be  observed  that  the  provisions 
of  our  Constitution  are  peculiarly  and  cau- 
tiously worded.  It  provides  in  section  23, 
art.  10,  that  to  meet  casual  deficits  the  state 
may  contract  debts  to  the  amount  of  $400,000. 
This,  of  course,  is  to  be  done  according  to 
the    procedure    provided    by    statute.      But, 


whenever  such  deficit  exceeds  $400,000,  or 
whenever  a  debt  for  any  purpose  is  sought 
to  be  contracted,  the  Legislature  must  pass 
a  law  creating  such  debt,  and  such  law  must 
be  submitted  to  the  voters  of  the  state  for 
sanction  or  rejection.  This,  in  my  judgment, 
is  the  procedure  contemplated  by  the  Consti- 
tution, and  as  herein  stated,  while  it  is  cum- 
bersome and  tardy  in  granting  relief,  it  is 
nevertheless  the  only  procedure  we  have." 
In  view  of  the  foregoing,  how  can  we  say 
that  following  the  rule  announced  In  re 
Application  of  State,  etc.  33  Okla.  797,  127 
Pac.  1065,  would  not  result  in  working  a 
gross  or  manifest  injustice  to  all  the  people 
of  the  state,  and  would  not  do  violence  to  the 
plain  provisions  of  our  organic  law?  To  me 
such  a  result  is  inevitable,  and,  this  being 
true,  this  court  ought  not  to  be  bound  by  that, 
or  any  other  decision,  which  would  work  such 
an  irreparable  hardship  and  wrong.  The 
application  to  fund  should  be  denied. 


NOTE. 

Authority  of  Pnblio  OAoer  to  Completis 
Bond  Issue  after  Repeal  of  Statute 
Anthorising  Issue. 

The  question  with  which  this  note  is  con- 
cerned arises  where  proceedings  have  been 
begun  under  a  statute  authorizing  an  issue 
of  bonds,  and  then  the  statute  is  repealed. 
It  has  been  held  that  in  the  absence  of  a 
saving  clause,  the  repeal  of  the  statute  nulli- 
fies the  authority  of  the  public  corporation, 
rendering  invalid  bonds  that  may  thereafter 
be  issued.  Fritz  v.  San  Francisco,  132  Cal. 
373,  64  Pac.  566;  McHugh  v.  San  Francisco, 
132  Cal.  381,  64  Pac.  570;  Jeffries  v.  Law- 
rence, 42  la.  498.  See  also  Concord  v.  Ports- 
mouth Sav.  Bank,  92  U.  S.  625,  23  U.  S.  (L. 
ed.)  628  (issue  of  bonds  prohibited  by  state 
constitution  which  went  into  effect  after  elec- 
tion favoring  subscription)  ;  Asplnwail  v. 
Daviess  County,  22  How.  364,  16  U.  S.  (L. 
ed.)  296  (issue  of  bonds  prohibited  by  state 
constitution  which  went  into  effect  after  elec 
tion  favoring  subscription) ;  Veats  v.  Dan- 
bury,  37  Conn.  412  (town  vote  favoring  boun- 
ties to  soldiers  rendered  inoperative  by  repeal 
of  statute  which  had  authorized  it) .  Thus  in 
Fritz  V.  San  Francisco,  supra,  wherein  it  ap- 
peared that  the  statute  under  which  bonds 
had  been  voted  was  superseded  by  another 
enactment  before  the  issue  of  said  bonds,  the 
court  said:  "The  scheme  provided  by  the 
charter  for  the  creation  of  a  bonded  indebted- 
ness being  materially  different  from  the 
scheme  provided  by  the  Park  and  Boulevard 
Act  for  the  creation  of  a  bonded  indebtedness, 
a  proceeding  inaugurated  under  the  one 
scheme  cannot  be  continued  under  the  other. 
When  the  first  scheme  failed,  the  proceeding 
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failed.  When  the  law  was  superseded,  that 
moment  the  proceeding  fell."  And  in  Mc- 
Hugh  V.  San  Francisco,  supra,  the  court 
said :  "The  Public  Improvement  Act  is  super- 
seded by  the  charter,  and  being  superseded, 
it  stands,  as  to  the  municipality,  exactly  the 
same  as  if  it  were  repealed.  No  bonds  can 
be  issued  under  its  provisions,  for,  as  a  law, 
it  is  dead  to  the  city." 

But  the  repeal  of  a  statute  cannot  affect 
contract  rights  which  have  accrued  by  reason 
of  acts  under  the  statute,  and  therefore  bonds 
issued  in  pursuance  of  such  rights  are  valid. 
Moultrie  County  v.  Rockingham  Ten-Cent 
Sav.  Bank,  92  U.  S.  631,  23  U.  S.  (L.  ed.) 
631;  Nevada  Bank  v.  Steinmitz,  64  Cal.  301, 
30  Pac.  970.  "The  delivery  of  the  bonds  was 
no  more  than  performance  of  the  contract. 
.  .  .  We  hold  that  contracts  made  under 
the  power  while  it  was  in  existence  w^ere 
valid  contracts,  and  that  the  obligations  as- 
sumed by  them  continued  after  the  power 
to  enter  into  such  contracts  was  withdrawn." 
Moultrie  County  v.  Rockingham  Ten-Cent  Sav. 
Bank,  supra. 

In  a  number  of  instances,  the  effect  of  the 
repeal  of  a  statute  has  been  controlled,  as  to 
proceedings  already  imdertaken,  by  a  saving 
clause  in  the  repealing  statute  or  by  a  sepa- 
rate provision  in  the  constitution  or  statutes. 
See  the  reported  case.  See  also  Murphy  v. 
Utter,  186  U,  S.  95,  22  S.  Ct.  776,  46  U.  S. 
(L.  ed.)  1070;  Balcheller  v.  Mascoutah,  2 
Fed.  Cas.  No.  792;  People  v.  Logan  County, 
63  111.  374;  State  v.  Reno  County,  38  Kan. 
317,  16  Pac.  337. 
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1^9  Minn.  118;  151  N,  W,  911. 


EleetioBS  —  Vote  by  Person  Not  Reg- 
istered —  Validity. 

The  provisions  of  section  38  of  the  Duluth 
city  charter  requiring  an  unregistered  voter 
desiring  to  vote  at  a  municipal  election  to 
deliver  an  affidavit  of  his  qualifications  to  the 
judges  of  election  is  directory;  and  a  failure 
to  observe  such  requirement  does  not  avoid 
the  election. 

[See  note  at  end  of  this  case.]' 

(Syllabus  by  court.) 


Appeal  from  District  Court,  St.  Louis 
county:     Daitceb,  Judge. 

Election  contest.  W.  W.  Clayton,  contest- 
ant, and  W.  I.  Prince  et  al.,  conteetees. 
Judgment  for  contestees.  Contestant  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Hugh  J,  McOleam  for  appellant. 
Harvey  8,  Clapp  for  respondents. 

[118]  DiBELL,  C. — ^This  is  an  election  con- 
test. An  ordinance  was  submitted  to  a  refer- 
endum vote  in  accordance  with  the  provisions 
of  the  city  charter  to  Duluth  at  a  special 
election  held  on  September  16,  1913.  The 
court  found  that  the  ordinance  was  carried. 
The  contestant  appeals  from  the  order  deny- 
ing his  motion  for  a  new  trikl. 

At  the  election  9,614  ballots  were  cast.  Of 
these  2,316  were  cast  by  voters  who  did  not 
register  prior  to  the  day  of  election.  If  all 
the  ballots  are  counted  the  ordinance  was 
adopted  by  a  majority  of  21.  The  question 
is  upon  the  legality  of  the  2,316  ballots. 

[119]  Section  38  of  the  city  charter  is  in 
part   as   follows: 

"No  person  shall  be  allowed  to  vote  at  any 
municipal  election  unless  his  name  be  regis- 
tered as  herein  provided,  except  that  any 
qualified  voter  of  the  city,  whose  name  does 
not  appear  among  the  registered  voters,  may, 
at  the  time  he  offers  his  ballot  on  election 
day,  deliver  to  the  judges  of  election  his 
affidavit  in  which  he  shall  state  that  he  is  a 
resident  of  the  election  district  in  which  he 
offers  to  vote,  naming  the  same,  and  that  he 
is  entitled  to  vote  therein ;  that  he  has  re- 
sided in  said  election  district  thirty  (30) 
days  next  preceding  said  election  and  shall 
give  the  street  number  of  his  residence;  that 
he  is  a  citizen  of  the  United  States;  that  he 
is  twenty-one  years  of  age;  that  he  has  re- 
sided in  the  state  six  months  immediately 
preceding  said  election,  which  said  affidavit 
shall  be  substantiated  by  the  affidavit  of  two 
freeholders  and  electors  in  such  district  cor- 
roborating all  the  material  statements  there- 
in, and  in  case  any  person  offering  to  vote 
at  such  election  shall  submit  such  affidavit 
so  corroborated,  the  judges  of  election  shall 
receive  his  vote  although  his  name  does  not 
appear  upon  the  registration  rolls." 

Under  the  charter  it  is  not  necessary  that 
there  be  registration  days  prior  to  a  special 
election.  The  council  may  provide  them.  It 
did  not  for  the  election  here  involved. 

The  provisions  of  section  38  relative  to 
the  making  and  filing  of  affidavits  were  not 
observed.  A  voter,  not  registered  at  the  last 
preceding  municipal  election,  took  an  oath 
satisfying  the  judges  of  election  that  he  was 
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a  legal  voter,  was  then  registered,  and  was 
permitted  to  vote.  No  affidavits  were  pro- 
vided for  use.  The  proceedings  had  were  in 
accordance  with  Instructions  given  to  the 
judges  of  election  by  the  clerk  who  erroneous- 
ly supposed  Laws  1907,  p.  163,  c.  148,  §  2 
(G.  S.  1913,  §  434),  applicable. 

From  the  beginning  it  has  been  the  policy 
of  the  state  to  give  effect  to  the  votes  of  le- 
gal voters  regardless  of  irregularities  in  the 
election.  This  policy  is  illustrated  by  the 
case  of  Taylor  v.  Taylor,  10  Minn.  107,  and 
a  long  line  of  intervening  cases  down  to  the 
recent  case  of  McEwen  v.  Prince,  126  Minn. 
417,  147  N.  W.  276,  which  reviews  the  prior 
cases. 

In  the  McEwen-Prince  case  there  was  an 
endeavor  to  comply  with  [120]  the  charter 
by  making  affidavits;  but  they  were  irregu- 
lar. It  was  held  that  the  voter  did  not  lose 
his  vote.  That  case  does  not  control  this. 
Here  there  was  no  such  endeavor.  The  vot- 
ers, not  before  registered,  in  accordance  with 
instructions  of  the  judges  of  election  regis- 
tered and  voted. 

On  the  general  question  there  is  a  conflict 
of  decision.  Some  courts  hold  somewhat  sim- 
ilar statutory  provisions  directory.  Tazwell 
V.  Davis,  64  Ore.  325,  130  Pac.  400;  Wiley 
V.  Reasoner,  69  Ore.  103,  138  Pac.  250;  Gib- 
son V.  Scottland  County,  163  N.  C.  610,  79 
S.  E.  976;  State  v.  Lattimore,  120  N.  C.  426, 
26  S.  E.  638,  69  Am.  St.  Rep.  797.  Others 
hold  that  such  provisions  are  mandatory  and 
that  a  failure  to  comply  with  them  avoids 
the  election.  Fitzmaurice  v.  Willis,  20  N. 
D.  372,  127  N.  W.  95;  State  v.  Trask,  135 
Wis.  333,  115  N.  W.  823;  Cusick's  Election, 
136  Pa.  St.  459,  20  Atl.  574,  10  L.R.A.  228; 
In  re  McDonough,  105  Pa.  St.  488.  We  fol- 
low the  line  of  authority  most  in  consonance 
with  the  settled  policy  of  our  decisions  and 
hold  the  provisions  as  to  affidavits  directory. 
In  doing  so  we  do  not  go  beyond  the  holding 
in  Taylor  v.  Taylor,  cited  supra,  where, 
among  other  irregularities,  there  was  a  fail- 
ure to  observe  the  statute  requiring  the  use 
of  registry  poll  lists,  and  Edson  v.  Child,  18 
Minn.  64,  351,  where  there  was  a  like  failure. 
In  the  latter  case  Justice  Berry,  in  referring 
to  the  decision  in  Taylor  v.  Taylor,  said  that 
the  position  of  the  court  was  that  "the  pro- 
visions of  statute  requiring  the  use  of  regis- 
try poll  lists  were  cUreotory  only,  or,  in  other 
words,  that  the  use  of  such  lists  was  not 
essential  to  a  valid  election." 

It  may  be  noted  that  there  is  no  claim  of 
fraud  in  the  election,  and  no  claim  that  il- 
legal votes  were  cast,  as  it  is  claimed  that 
unregistered  voters  not  presenting  affidavits 
as  required  by  section  38  are  not  qualified 
voters. 

Order  affirmed. 


NOnSL 

Effect  of  Failure  to  Comply  with  Res- 
istratioB  I«aws  on  Validity  of  Votee 
Cast  at  Eleotion. 

Irregularity  in  Registration, 

The  rule  seems  to  obtain  that  where  an 
irregularity  in  registration  is  due  to  the  act 
or  default  of  the  registration  officers,  the 
vote  of  the  person  so  irr^ularly  registered 
will  not  be  rendered  invalid  unless  there  has 
been  an  utter  disregard  of  the  law. 

California. — ^People  v.  Worswick,  142  Cal. 
71,  75  Pac.  663. 

Connecticut. — State  v.  Weed,  60  Conn.  18, 
22  Atl.  443. 

Georgia. — Epping  v.  Columbus,  117  Ga. 
263,  43  S.  E.  803. 

/Winow.— Choisser  v.  York,  211  111.  56,  71 
N.  E.  940. 

Kentucky. — Cowan  v.  Prowse,  93  Ky.  156, 
19  S.  W.  407 ;  Stewart  v.  Wurts,  143  Ky.  39, 
136  S.  W.  434. 

Louisiana. — ^Tullos  v.  Lane,  45  La.  Ann. 
333,  12  So.  608. 

ifainc— ^tate  v.  Oilman,  96  Me.  431,  52 
Atl.  920. 

Minnesota. — Taylor  v.  Taylor,  10  Minn. 
107;  Edson  v.  Child,  18  Minn.  64;  Soper  v. 
Sibley  County,  46  Minn.  274,  48  N.  W.  1112. 

Mississippi. — Barnes  y.  Pike  County,  51 
Miss.  305. 

Missouri. — Gass  v.  Evan,  244  Mo.  329,  149 
S.  W.  628. 

Montana. — ^Lane  y.  Bailey,  29  Mont.  548, 
75  Pac.  191. 

Nevada. — Stinson  v.  Sweeney,  17  Nev.  309, 
30  Pac.  997;  Stale  v.  Sadler,  25  Nev.  131,  58 
Pac.  284,  69  Pac.  546,  63  Pac.  128,  83  Am 
St.  Rep.  513. 

New  Yorfc.— People  v.  Wilson,  62  N.  Y.  186 
reversing  3  Hun  437. 

North  Carolina. — ^Newson  v.  Eamheart,  86 
N.  C.  391 ;  State  v.  Nicholson,  102  N.  0.  466, 
9  S.  E.  546,  11  Am.  St.  Rep.  767;  People  v. 
Teague,  106  N.  C.  576,  11  S.  E.  666,  19  Am. 
St.  Rep.  547;  Harris  v.  Scarborough,  110 
N.  C.  232,  14  S.  E.  737;  Quinn  v.  Lattimore, 
120  N.  C.  426,  26  S.  E.  638,  56  Am.  St.  Rep. 
797;  Gibson  v.  Scottland  County,  163  N.  C. 
510,  512,  79  S.  E.  976;  Bray  v.  Barter,  86 
S.  E.  163. 

Pennsylvania. — Reifsnyder  v.  Musser,  12 
W.  N.  C.  155;  In  re  Griffith,  1  Kulp  157; 
Wheelock's  Election,  82  Pa.  St.  297. 

South  Carolina. — Hunter  v.  Senn,  61  S.  C 
44,  39  S.  E.  235;  Rawl  v.  McCown,  97  S.  C. 
1,  81  S.  E.  968. 

Wwcoiwtn.— State  v.  Baker,  38  Wis.  71. 

Thus  in  Harris  v.  Scarborough,  supra,  it 
was  said:  "Where  an  individual  voter  offers 
to  comply  with  a  reasonable  regulati<»   in 
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reference  to  registration,  and  is  prevented 
from  compliance  by  the  wrongful  act  of  the 
registrar,  his  vote  should  unquestionably  be 
counted,  and  the  judge  below  very  properly 
BO  held."  And  in  People  v.  Wilson,  supra, 
the  court  in  holding  that  the  failure  of  the 
registry  oflScials  to  comply  with  the  registra- 
tion laws  did  not  invalidate  the  votes  cast  at 
an  election  said:  "The  election  laws  are  de- 
signed to  secure  a  fair  expression  by  the 
electors  of  their  choice  of  public  officers.  It 
is  of  paramount  importance,  under  our  sys- 
tem of  government,  that  unqualified  persons 
shall  be  excluded  from  the  suffrage  and  that 
elections  shall  be  conducted  in  a  way  which 
shall  secure  confidence  that  the  results  are 
truly  and  honestly  declared.  It  is  eminently 
proper  that  inspectors  and  boards  of  regis- 
try should  act  under  the  sanction  of  an  offi- 
cial oath,  and  that  they  should  comply  with 
the  forms  prescribed  by  statute  in  conducting 
elections.  They  are  punishable  if  they  wil- 
fully omit  to  do  so.  But  it  often  happens 
that  inspectors  of  election  are  men  unac- 
quainted with  the  duties  of  the  position  and 
the  numerous  and  sometimes  complicated  pro- 
visions of  the  election  laws.  ...  It  is 
claimed  that  by  force  of  the  sixth  section 
of  the  registry  act  any  failure  to  make  and 
complete  the  register  in  the  manner  pre- 
scribed by  the  act  is  a  fatal  defect,  rendering 
every  vote  received  by  the  inspectors  void,  al- 
though the  names  of  the  persons  voting  are 
entered  upon  the  list.  .  .  .  This  section 
is  construed  by  the  counsel  for  the  relator 
as  prohibiting  the  inspectors  from  receiving 
a  vote  from  any  elector  if  the  register  is  not 
made  and  completed,  in  all  respects,  in  con- 
formity with  the  statute,  and  the  counsel  is 
forced  to  take  this  position.  The  section 
makes  no  distinction  between  omissions  in 
matters  of  substance  and  form,  and  the  ir- 
regularities claimed  to  exist  in  this  case 
would,  under  the  general  rule  of  construction 
as  has  been  shown,  be  regarded  as  formal  and 
not  substantial.  The  act  directs,  in  great 
detail,  the  mode  of  procedure  in  making  the 
register  and  what  it  shall  contain.  If  an 
exact  compliance  by  the  inspectors  with  these 
directions  is  essential  to  the  right  of  an  elec- 
tor to  vote,  elections  will  often  fail,  and 
voters  will  be  deprived  without  their  fault 
of  an  opportunity  to  vote.  ...  To  hold 
that  the  omission  of  the  inspectors  to  or- 
ganize the  board  of  registry  in  precise  ac- 
cordance with  the  statute,  or  their  failure 
to  take  the  oath  of  office  or  to  certify  the 
register,  were  jurisdictional  defects  which 
rendered  the  register  void,  and  the  whole 
vote  of  the  ward  illegal,  would  be  to  deprive 
citizens  of  the  most  important  of  their  po- 
litical rights  without  an  opportunity  to  be 
heard." 

In  State  ▼.  Nicholson,  102  N.  C.  465,  9  S. 
E.   546,   11   Am.   St.  Rep.  767,  it  was  held 


that  the  non-observance  of  the  statutory  di- 
rections in  placing  electors*  names  on  the 
registry  did  not  invalidate  their  votes  cast  at 
an  election.  To  the  same  effect  see  Stewart 
V.  Wurts,  143  Ky.  39,  135  S.  W,  434;  Gass 
v.  Evans,  244  Mo.  329,  149  S.  W.  628 ;  Quinn 
V.  Lattimore,  120  N.  C.  426,  26  S.  E.  038, 
58  Am.  St.  Rep.  797;  Reifsnyder  v.  Musser, 
12  W.  N.  C.  (Pa.)  155.  See  also  State  v. 
Baker,  38  Wis.  71,  wherein  the  court  in  hold- 
ing that  votes  cast  at  an  election  were  not 
invalidated  by  the  fact  that  the  registry  lists 
were  not  arranged  alphabetically,  certified, 
filed  or  posted  said:  ''Nonfeasance  or  mal- 
feasance of  public  officers  could  have  no  ef- 
fect to  impair  a  personal,  vested,  constitu- 
tional right.  We  see  no  such  purpose  in  the 
registry  law.  Surely  it  would  be  a  strange 
attempt  to  protect  the  elective  franchise  and 
preserve  the  purity  of  elections,  to  put  it 
in  the  power  of  inspectors  of  election,  by 
careless  accident  or  corrupt  design,  to  dis- 
franchise constitutional  voters.  Tliat.  wt 
take  it,  would  be  the  actual  effect  of  avoid- 
ing elections  where  the  inspectors  use  de- 
fective or  irregular  registers  at  the  election, 
as  official  and  valid;  so  entrapping  voters 
into  dispensing  with  proof  of  their  right,  re- 
quired and  authorized  only  when  their  names 
are  not  registered  at  the  election.  We  can- 
not think  that  such  is  a  necessary  or  admis- 
sible construction  of  the  statute.  Undoubted- 
ly the  statute  authorizes  a  large  supervision 
of  the  process  of  registry  by  voters,  and  vot- 
ers may  so  supervise  the  process  as  to  be 
fully  advised  of  all  irregularities  and  de- 
fects. But  all  such  supervision  is  volun- 
tary. The  statute  does  not  impose  it  as  .1 
diity,  or  as  a  burthen  on  the  right  of  suffrage, 
and  could  not.  The  statute  must  be  so  con- 
strued as  to  reconcile  all  its  provisions  to 
the  unimpaired,  unincumbered  right  of  suf- 
frage at  the  election.  And  we  think  that 
such  is  its  obvious  construction.  It  was  said 
upon  the  argument  that  the  voters  whose 
names  were  on  the  registers  in  the  several 
wards  in  question  were  bound  to  inspect  the 
registers  and  to  discover  their  apparent  de- 
fects. We  cannot  think  so.  We  need  not 
pass  upon  the  questions  whether  voters,  at  an 
election,  have  a  right  to  inspect  the  registers 
used,  or  whether  notice  of  defects  of  form  in 
the  registers  would  impair  the  right  to  vote 
without  proof.  Because  we  hold  that  voters 
are  not  bound  to  examine  the  registers,  if 
they  can,  as  a  condition  precedent  to  voting 
without  proof;  and  that  voters  whose  names 
are  on  a  register  de  facto,  used  by  the  in- 
spectors at  the  election  as  official  and  valid, 
need  not  inquire  further.  They  may  accept 
the  registers  de  facto,  as  they  accept  the  in- 
spectors de  facto.  And  they  are  no  more 
bound  to  inquire  into  the  qualifications  de 
jure  of  the  registers  than  into  the  qualifi- 
cations   de    jure    of    the    inspectors.     It    is 
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enough  for  voters  to  find  at  the  election  act* 
ing  inspectors  using  actual  registers  virtute 
ollicii.  They  need  look  no  further  to  see  if 
their  votes  be  challenged  by  statute.  The 
statute  cannot  challenge  them  without  notice. 
Their  constitutional  right  cannot  be  baffled 
by  Id  tent  official  failure  or  defect.  And  the 
registry  law  sets  no  such  trap,  authorizes 
none  such,  for  the  constitutional  right  which 
it  was  passed  to  protect.  In  these  five 
wards,  there  were  registers  de  facto  of  the 
voters,  used  by  the  inspectors  at  the  election, 
as  official  and  valid  under  the  law.  The 
voters  whose  names  were  on  them  do  not  ap- 
pear to  have  had  any  notice  of  irregularities 
or  defects  in  them.  They  appear  to  have 
come  to  the  polls  to  vote,  and  to  have  voted, 
in  good  faith,  without  any  sort  of  warning 
that  proof  of  their  right  to  vote  was  required 
by  law.  ...  It  would  be  a  fraud  on  the 
constitution  to  hold  them  disfranchised  with- 
out notice  or  fault.  They  went  to  the  elec- 
tion clothed  with  a  constitutional  right  of 
which  no  statute  could  strip  them,  without 
some  voluntary  failure  on  their  own  part  to 
furnish  statutory  proof  of  right.  And  it 
would  be  monstrous  in  us  to  give  such  an 
effect  to  the  registry  law,  against  its  own 
spirit  and  in  violation  of  the  letter  and  spirit 
of  the  constitution."  And  in  the  case  of  In 
re  Griffith,  1  Kulp  (Pa.)  157,  it  was  said: 
"The  vote  cannot  be  declared  illegal  where 
from  an  inspection  of  the  lists  of  voters  and 
the  registry  list,  under  all  the  circumstances, 
the  names  correspond  so  nearly  as  to  lead 
any  reasonable  mind  to  conclude  that  they 
were  intended  for  the  same  person,  or  were 
this  similarity  not  appearing  from  the  mere 
comparison  there  is  satisfactory  evidence 
that  they  were  meant  for  the  same  person." 
In  TuUos  V.  Lane,  46  La.  Ann.  333,  12  So. 
508,  it  was  held  that  the  fact  that  the  regis- 
tering officer  left  the  registration  book  in  pos- 
session of  a  third  person,  giving  him  verbal 
Huthority  to  register  the  names  of  electors, 
did  not  render  the  votes  of  those  electors  cast 
at  an  election  invalid,  it  not  appearing  that 
there  was  any  fraud  or  any  person  was 
registered  who  was  not  entitled  to  be  regis- 
tered. To  the  same  effect  see  State  v.  Sadler, 
25  Xev.  131,  58  Pac.  284,  60  Pac.  647,  63  Pac. 
128,  83  Am.  St.  Rep.  513.  In  Quinn  v.  Latti- 
more,  120  N.  C.  426,  26  S.  E.  638,  58  Am.  St. 
Rep.  797,  the  court  in  making  a  similar  hold- 
ing said:  ''It  appears  that  a  number  of 
persons  were  registered  by  other  persons  than 
the  regularly  appointed  registrars;  in  one 
instance,  by  the  son  of  the  registrar  in  the 
absence  of  his  father ;  and  in  another  case  by 
Williams,  the  register  of  deeds,  with  whom 
the  registrar  had  left  the  registration  books. 
These  registrations  were  irregularly  made 
and  might  have  been  rejected  and  erased  by 
the  registrars.     But  it  would  not  have  been 


fair  for  them  to  have  done  this  without  noti- 
fying the  parties,  so  registered,  in  time  for 
them  to  have  registered  again.  But  instead 
of  their  doing  this,  they  retained  these  names 
on  their  books,  which  they  and  the  judges  of 
election  used  on  the  day  of  election,  thereby 
ratifying  and  approving  these  registrations. 
And  it  would  now  be  a  fraud  on  the  elec- 
tors, as  well  as  on  the  parties  for  whom  they 
voted  and  also  upon  the  state,  to  reject  these 
votes  for  this  irregularity.  These  votes  can- 
not be  rejected  for  this  reason."  And  In  re 
Griffith,  1  Kulp  (Pa.)  157,  it  was  held  that 
votes  cast  at  an  election  were  not  illegal  be- 
cause the  names  of  the  electors  had  been 
registered  by  one  acting  under  a  valid  ap- 
pointment but  who  was  ineligible  to  hold  the 
office  of  registrar. 

The  failure  of  the  registering  officer  to  ad- 
minister an  oath  to  an  elector  does  not  in- 
validate his  note.  Lane  v.  Bailey,  29  Mont. 
548,  75  Pac.  191;  Quinn  v.  Lattimore,  120  N. 
C.  426,  26  S.  £.  638,  58  Am.  St.  Rep.  797; 
Gibson  v.  Scottland  County,  163  N.  C.  510, 
512,  79  N.  E.  976.  See  also  State  v.  Nichol- 
son, 102  N.  C.  465,  9  S.  E.  545,  11  Am.  St. 
Rep.  767;  In  Lane  v.  Bailey,  supra,  it  was 
said:  "That  the  electors  were  registered 
without  taking  the  oath  was  not  their  fault. 
That  a  registry  agent  neglects  his  duty 
should  not  deprive  an  elector  of  the  right  to 
exercise  his  franchise.  If  the  elector  may  be 
deprived  of  his  right  to  vote  in  this  manner, 
an  unprincipled  registry  agent  may  change 
the  political  status  of  a  precinct  at  will,  and 
by  concerted  action  on  the  part  of  a  number 
of  such  the  political  complexion  of  a  county 
may  be  easily  changed,  and  the  popular  will 
effectually  thwarted.  If  the  elective  fran- 
chise may  be  thus  tampered  with,  incalculable 
abuses  will  creep  into  the  state.  The  purpose 
of  the  statute  is  to  prevent  any  but  legal 
electors  from  voting.  It  demands  good  faith. 
It  is  not  intended  to  prevent  those  who  are 
qualified  to  vote  from  doing  so.  Before  the 
elector  is  entitled  to  be  registered  he  may  be 
compelled  to  take  the  oath  prescribed  in  sec- 
tion 1209,  supra — the  statute  contemplates 
that  he  shall  be  compelled  to  take  it.  If  he 
fails  to  take  the  oath  through  the  fault  of 
the  registry  agent,  and  is  challenged  on  that 
ground  before  that  officer  closes  his  book,  he 
may  qualify  on  election  day.  This  is  clearly 
one  of  the  purposes  of  Sections  1213  and  1214 
of  the  Political  Code,  as  amended  .  .  . 
Election  statutes,  being  intended  to  promote 
purity  in  public  elections,  to  the  end  that  a 
full  and  fair  expression  of  the  public  will  may 
be  had,  are  remedial  and  beneficial,  and 
should  be  liberally  construed.  We  therefore 
hold  that  the  electors  of  Hathaway  and  Rose- 
bud precincts  were  not  disqualified  because, 
through  no  fault  of  theirs,  they  failed  to  take 
the  oath  prescribed."    In  Rawl  v.  McCown, ''^ 
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6.  C.  1,  81  S.  E.  958,  it  was  held  that  votes 
cast  at  an  election  were  not  invalid  because 
the  officer  in  registering  the  electors  failed 
to  apply  the  testa  required  by  the  statute. 
The  court  said:  ''The  next  ground  of  contest 
is  that  the  entire  r^istration  of  the  electors 
was  invalid,  because  the  registration  officers 
failed  to  apply  the  tests  of  qualification  pre- 
scribed by  the  constitution  and  statutes  for 
those  applying  for  registration,  or  to  ad- 
minister the  prescribed  oath  to  them.  These 
provisions  of  the  law  are  directed  to  the  of- 
ficers who  are  entrusted  with  its  adminis- 
tration, and  not  to  those  who  apply  for 
registration,  unless  they  are  guilty  of  a 
fraudulent  participation  in  violating  them. 
It  would  be  unreasonable  and  unjust  to  deny 
to  honest  electors,  who  complied  with  the 
law,  and  those  who  were  ready  and  willing 
to  comply  with  it,  their  constitutional  right 
of  suffrage  on  account  of  the  fraud,  caprice, 
ignorance  or  neglect  of  duty  of  the  registra- 
tion officers." 

Irregularities  as  to  the  place  of  register- 
ing electors  do  not  have  the  effect  of  vitiating 
an  election  where  it  does  not  appear  that 
anyone  was  misled  or  that  anyone  was 
registered  who  was  not  a  qualified  elector. 
Newsom  v.  Eamheart,  86  N.  C.  391;  People 
V.  Teague,  106  N.  C.  676,  11  S.  E.  665,  19  Am. 
St.  Rep.  647.  Neither  do  irregularities  as  to 
the  office  hours  kept  by  the  registrar  have 
the  effect  of  invalidating  the  votes  cast  at  an 
election.  Cowan  v.  Prowse,  93  Ky.  156,  19  S. 
W.  407;  Stinson  v.  Sweeney,  17  Neb.  309,  30 
Pac.  997;  State  v.  Nicholson,  102  N.  C.  465, 
9  S.  E.  546,  11  Am.  St.  Rep.  767.  Thus  in 
Cowan  V.  Prowse,  supra,  the  court,  in  holding 
that  votes  were  not  invalididated  because  the 
voters  were  registered  r  fter  the  time  of  day 
prescribed  by  law,  said:  "Another  ground 
of  exception  is,  that  some  of  the  voters  regis- 
tered after  the  time  of  day  prescribed  by  law. 
.  .  .  As  testimony  about  a  question  of 
time  is  generally  uncertain  and  conflicting, 
especially  when  reckoned  by  minutes,  a  court 
should  not  take  cognizance  of  such  matter, 
except  when  there  has  been  a  palpable  or 
flagrant  disregard  of  the  law  by  officers, 
which  is  not  made  to  appear  in  this  case."  In 
Epping  V.  Columbus,  117  Ga.  263,  43  S.  E. 
803,  it  was  held  that  a  defect  in  the  notice  as 
to  the  time  of  closing  the  registration  books 
did  not  invalidate  an  election  where  it  ap- 
peared that  the  books  were  not  closed  at  an 
unauthorized  time  or  no  one  was  misled.  And 
in  Barnes  v.  Pike  County,  61  Miss.  305, 
wherein  it  appeared  that  a  statute  required 
the  registration  officials  to  hold  a  session  of 
three  days  for  registering  electors,  it  was 
held  that  an  election  was  not  vitiated  by 
reason  of  the  fact  that  the  officers  held  a 
session  on  the  fourth  day  in  the  absence  of 
a  showing  that  those  who  registered  on  that 
day  could  or  did  change  the  result. 


It  has  been  held  in  several  cases  that  where 
votes  are  cast  by  qualified  electors  they  are 
valid  though  the  electors  were  registered  by 
fraudulent  means.  Cole  v.  McClendon,  109 
Ga.  183,  34  S.  E.  384;  Drake  v.  Drewy,  112 
Ga.  308,  37  S.  E.  432;  Cowan  v.  Prowse,  93 
Ky.  166,  19  S.  W.  407. 

It  seems  that  the  failure  to  use  the 
register  of  electors  at  an  election  does  not 
invalidate  the  votes  cast  where  it  is  not 
sliown  that  any  illegal  votes  were  cast. 
Choisser  v.  York,  211  111.  60,  71  N.  E.  940; 
State  V.  Gilman,  96  Me.  431,  62  Atl.  920; 
Taylor  v.  Taylor,  10  Minn.  107;  Edson  v. 
Child,  18  Minn.  64;  In  re  Wheelock,  82  Pa. 
St.  297.  Compare  Fitzmaurice  v.  Willis,  20 
N.  D.  372,  127  N.  W.  96;  Bickford  v.  Ward 
County,  20  N.  D.  634,  127  N.  W.  103.  "If 
we,  by  our  decision,  should  permit  the  care- 
lessness or  even  the  fraud  of  officers  whose 
duty  it  is  to  furnish  a  list  of  voters  at  the 
election,  to  defeat  the  election  and  deprive  the 
people  of  the  county  of  the  officer  who  was 
elected  by  a  majority  of  their  votes,  we  would 
thus  make  the  people  suffer  for  an  act  in 
which  they  did  not  participate,  and  which 
they  did  not  sanction.  In  so  doing,  instead 
of  punishing  an  officer  for  the  violation  of 
the  election  law,  we  practically  punish  the 
voters  of  the  county  by  defeating  their  choice 
of  a  county  officer  as  declared  at  the  election. 
A  decision  of  this  kind  would  be  fraught  with 
danger,  by  inviting  unscrupulous  or  un- 
principled persons,  on  the  eve  of  an  important 
election,  to  secrete  or  destroy  the  list  of 
voters  or  other  important  papers  in  a  town- 
ship in  which  the  majority  may  determine  the 
result  in  the  county."  In  re  Wheelock,  supra. 
And  so  irregularities  in  the  list  of  voters 
furnished  by  the  registration  officials  and 
used  at  an  election  do  not  have  the  effect  of 
vitiating  the  election.  State  v.  Weed,  60 
Conn.  18,  22  Atl.  443;  Coleman  v.  Board  of 
Education,  131  Ga.  643,  63  S.  E.  41 ;  State  v. 
Waldrop,  104  N.  C.  453,  10  S.  E.  694;  Bray  v. 
Baxter  (N.  C.)  86  S.  E.  163;  Hunter  v.  Senn, 
61  S.  C.  44,  39  S.  E.  235;  State  v.  Baker,  38 
Wis.  71.  Compare  Caverhill  v.  Ryan,  18  L. 
C.  Jur.  323.  Thus  in  Coleman  v.  Board  of 
Education,  supra,  it  was  said:  "It  did  not 
appear  that  the  registrars  did  not  furnish 
lists,  with  the  exception  referred  to  above; 
but  the  contention  was  that  the  lists  were 
not  made  up  and  purged  as  the  law  directed. 
This  was  an  irregularity,  a  grave  one;  and 
while  the  time  was  short,  it  would  seem  that 
by  diligence  and  industry  perfected  lists 
might  have  been  made.  But  these  plaintiffs 
carry  the  burden  of  showing  that  the  elec- 
tion held  did  not  confer  authority  upon  the 
local  officers  to  assess  and  collect  the  tax  as 
already  stated.  It  does  not  appear  that  any 
unqualified  voters  participated  in  the  elec- 
tion, or  that  any  persons  whose  names  should 
have  been  stricken  off.  of  the  list  voted,  or 
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that  the  election  would  have  resulted  other- 
wise had  this  irregularity  not  taken  place. 
While  we  do  not  mean  to  approve  of  irregular 
registration  lists  or  irregular  modes  of  con- 
ducting an  election,  we  cannot  say  that  the 
omission  here  referred  to  was  such  as  to 
invalidate  the  entire  election  and  authorize 
the  plaintiffs  to  treat  it  as  a  nullity  or  as 
conferring  no  power  on  the  local  officers  to 
act  under  the  due  declaration  of  the  result." 
Where  a  statute  required  the  registration 
books  for  thirty  days  before  a  proposed  elec- 
tion and  required  a  notice  of  thirty  days  of 
the  time  of  closing  the  books,  it  was  held  that 
the  failure  to  comply  with  the  statute  in- 
validated the  election.  State  v.  Stromme,  49 
Mont.  25,  139  Pac.  1002.  Compare  Epping  v. 
Columbus,  117  Ga.  263,  43  S.  E,  803. 

Failure  to  Register. 

The  prevailing  rule  is  that  where  a  voter 
has  failed  to  register  and  has  not  when  cast- 
ing his  ballot  given  the  oath  or  affidavit  re- 
quired of  nonregistered  voters  by  the  stat- 
ute, his  vote  is  illegal.  Fitzmaurice  v.  Willis, 
20  N.  D.  372, 127  N.  W.  95;  Bichford  v.  Ward 
County,  20  N.  D.  634,  127  N.  W.  103;  In  re 
Duffy,  4  Brewst.  (Pa.)  531;  In  re  Midden- 
dorf,  4  Pa.  Dist.  78;  In  re  Wilkes-Barre  Tp. 
4  Kulp  (Pa.)  196;  In  re  Barber,  10  Phila. 
579,  31  Leg.  Int.  300,  3  Luz.  Leg.  Reg.  153, 
affirmed  7  L^.  Gaz.  126,  32  Leg.  Int.  229,  22 
Pitts.  Leg.  J.  195 ;  In  re  McDonough,  105  Pa. 
St.  488;  In  re  School  Directors,  18  Phila. 
458,  42  Leg.  Int.  304 ;  State  v.  Hilmantel,  21 
Wis.  566.  See  also  Webster  v.  Byrnes,  34 
Cal.  273;  Falltrick  v.  Sullivan,  119  Cal.  613, 
51  Pac.  947;  People  v.  Kopplekom,  16  Mich. 
342;  Zeiler  v.  Chapman,  54  Mo.  502;  People 
V.  Wilson,  62  N.  Y.  186.  Compare  Dale  v. 
Irwin,  78  111.  170;  Clark  v.  Robinson,  88  111. 
498;  Kuykendall  v.  Harken,  89  111.  126; 
Gillin  V.  Armstrong,  12  Phila.  626,  35  Leg. 
Int.  282.     And  compare  the  reported  case. 

The  fact  that  no  registration  of  electors 
has  been  had  as  required  by  the  statute  avoids 
an  election.  Nefzger  v.  Davenport,  etc.  R.  Co. 
36  la.  642;  Early  v.  Rains,  121  Ky.  439,  89 
S.  W.  289,  28  Ky.  Law.  Rep.  415;  DeHaven 
V.  Bowmer,  125  Ky.  800,  102  S.  W.  306,  31 
Ky.  L.  Rep.  416;  Endom  v.  Monroe,  112  La. 
779,  36  So.  681;  People  v.  Kopplekom,  16 
Mich.  342;  State  v.  Albin,  44  Mo.  346;  Zeiler 
v.  Chapman,  54  Mo.  502;  Pitkin  v.  McNair, 
66  Barb.  (N.  Y.)  76;  McDowell  v.  Massa- 
chusetts, etc.  Const.  Co.  96  N.  C.  514,  2  S.  E. 
351;  State  v.  Scarborough,  110  N.  C.  232,  14 
S.  E.  737.  See  also  People  v.  Canady,  73  N. 
C.  198,  21  Am.  Rep.  465.  Compare  Pickett  v. 
Russell,  42  Fla.  116,  28  So.  764;  Campbell  v. 
Braden,  31  Kan.  754,  3  Pac.  542;  State  v. 
Piper,  17  Neb.  614,  24  N.  W.  204.  Thus  in 
McDowell  V.   Massachusetts,   etc.  Const.   Co. 


supra,  it  was  said:     "Opportunity  must  be 
offered  to  all  persons  eligible  to  become  quali- 
fied voters,  to  register  as  such,    next   before 
each  election,  as  prescribed  by  law.    The  law 
encourages  electors  to  vote,  and  it  provides 
and  intends  that  each  person  eligible  shall 
have  opportunity  to  qualify  himself  to  that 
end,  before  an  approaching  election.     And  if 
such  opportunity  shall  be  withheld  or  denied, 
on  purpose,  by  accident,  or  by  inadvertence, 
such  denial  would  vitiate  and    render    void 
the  election,  certainly  if  such  denial  should 
materially   affect    the   result."    And   in   De- 
Haven  V.  Bowmer,  supra,  the  court  in  hold- 
ing that  the  failure  to  order  a  registration 
for  a  special  election  invalidated  the  election 
said:     "When  an  election  is  held  in  territory 
embracing    a    part    of    a    city,    the    voterB 
residing  within  the  city  cannot  vote  unless 
they  shall  have  presented  to  the  election  of- 
ficers their  certificates  of  registration,  and 
that  when  a  special  election    is    ordered,    a 
special  registration  must  be  ordered  as  pro- 
vided in  section  1495  of  the  Kentucky  Stat- 
utes.    The  lower  court  was  correct  in  hold- 
ing that  the  failure  to  provide  for  a  special 
registration  and  in  allowing  voters  who  re- 
sided within  the  corporate  limits  of  Clover- 
port  to  vote  without  presenting  their  regis- 
tration certificates   invalidated  the  election. 
The  judgment  is  affirmed."     So  in  Zeiler  v. 
Chapman,  64  Mo.  502,  the  court  said:     "The 
second  question  presented  is  as  to  the  result 
of  the  election  in  Dover  Township  or  precinct 
There  the  supervisor  of  registration  refused 
to  perform  the  duties  imposed  upon  him  by 
law.    We  adhere  to  the  decisions  of  this  court 
heretofore    made    on    this    registration    law. 
that  no  votes  can  be  counted  where  they  havf 
not  been  registered;  and  therefore  the  circuit 
court   decided    correctly,   that   the   contestee 
was  not  elected,  because  his  majority  was  the 
result  of  counting  nonregistered  votes.     The 
act  is  peremptory  on  this  subject,   and   re- 
quires registration  before  voting.    But  we  do 
not  concede  that  registration  officers  can  de- 
feat the  will  of  the  people  by  absenting  them- 
selves from  the  place  of  registration  or  re- 
signing.   If  this  can  be  done,  elections  are  a 
farce  dependent  entirely  on  the  officers  select- 
ed to  carry  out  the  law.     They  may  decline 
registration  in  a  precinct,  which  they  know 
to  be  hostile  to  their  views,  and  thus  defeat 
the  votes  of  all  the  qualified  voters  at  said 
precinct.    This  is  not  the  object  or  intent  of 
the  registration   law.     We    assume    that    a 
bona    fide    registration    was    designed,    and 
every  facility  is  afforded  to  attain  this  object. 
Whilst,  therefore,  we  hold  with  the  circuit 
court,  that  nonregistered  votes  could  not  be 
counted,  we  also  hold,  that  the  refusal   to 
comply  with  the  law  on  the  part  of  the  officers 
of  registration  rendered  the  election  void,  and 
that  the  contestor  in  this  case  was  not  elect- 
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tds  Ab  the  oontestee  in  this  case  received 
the  certificate  of  election  and  was  commis- 
sioned, prima  facie  he  was  entitled  to  the 
office.  A  proceeding  on  the  part  of  the  state 
might  have  been  instituted  to  oust  him. 
There  was  really  no  election,  as  tlie  officers 
appointed  to  supervise  the  registration  failed 
or  refused  to  perform  their  duty.  It  was 
never  intended  we  presume  to  place  it  in  the 
power  of  the  registering  officers  to  defeat  the 
will  of  the  electors  by  refusing  or  failing  to 
perform  the  duties  imposed  on  them  by  law. 
This  would  be  an  outrage  on  the  principle  of 
popular  election  which  the  law  concedes.  The 
only  effect  of  no  registrations  in  a  case  such 
as  this,  where  no  registration  is  possible,  is 
to  render  the  election  a  nullity.  The  circuit 
court  refused  to  count  the  votes  which  were 
not  registered,  and  in  this  we  think  the 
circuit  court  was  right,  but  this  did  not  give 
the  contestant  the  office,  when  it  was  shown, 
that  the  nonregistered  voters  had  no  power 
of  registering  by  reason  of  the  failure  on  the 
part  of  the  registering  officers.  To  hold 
otherwise  would  be  to  submit  the  result  of  all 
elections  to  the  officers  of  r^istration,  who 
could  attend  at  such  precincts  as  they  pleased, 
and  refuse  to  attend  to  such  as  they  thought 
unfavorable  to  their  views,  and  a  small 
minority  of  the  electors  could  in  this  way 
elect.  This  was  not  the  intent  of  the  law,  and 
although  nonregistered  voters  cannot  be 
counted,  we  think  the  election  is  void  where 
the  registration  officer  fails  to  perform  his 
duty."  Likewise  in  People  v.  Kopplekom,  16 
Mich.  342,  it  was  held  that  the  failure  to 
make  a  registration  of  voters  in  a  township 
rendered  all  the  votes  received  in  that  town- 
ship invalid.  In  State  v.  Scarborough,  110 
N.  C.  232,  14  S.  £.  737  it  was  held  that  the 
vote  cast  in  a  township  was  invalid  because 
there  had  been  no  registration  of  the  electors, 
but  it  was  said  that  the  rule  might  be  differ- 
ent had  there  been  a  fraudulent  conspiracy  to 
deprive  the  voters  of  the  precinct  the  right  to 
suffrage. 

In  State  v.  Board  of  Canvassers,  78  S.  C. 
461.  13  Ann.  Cas.  1133,  69  S.  E.  H6,  14 
L.R.A.(N.S.)  850,  it  appeared  that  a  statute 
required  voters  at  an  election  to  have  regis- 
tration certificates,  and  votes  were  received 
from  unregistered  persons  who  had  certifi- 
cates from  the  county  clerk  which  entitled 
them  to  be  registered.  It  was  held  that  the 
votes  were  invalid. 
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Foreign  Corporation  —  Failnre  to  Com- 
ply with  Statute  ~  Pleading  Non- 
oomplianoe. 

Where  an  action  by  a  foreign  corporation 
was  begun  in  justice  court,  and  the  circuit 
court  on  appeiU  stated  that  the  corporation 
had  not  filed  any  copy  of  its  articles  of  incor- 
poration, as  required  by  statute,  the  Supreme 
Court,  on  writ  of  error  to  review  a  judgment 
for  defendant,  will  determine  the  right  of  the 
corporation  to  maintain  the  action,  though 
not  complying  with  the  statute,  though  the 
defense  of  noncompliance  was  not  affirmative- 
ly pleaded. 

WKat  Conatitntea  Doing  Bnaineaa  in 
State. 

A  contract  between  a  foreign  corporation 
manufacturing  Standard  patterns,  .and  a  resi- 
dent of  the  sSite,  which  recites  that  the  cor- 
poration grants  to  the  resident  an  agency  for 
the  sale  of  the  patterns  in  a  city  for  a  speci- 
fied term,  and  irom  year  to  year  thereafter, 
until  termination  of  the  agreement,  and  which 
binds  the  corporation  to  sell  and  deliver, 
f.  o.  b.  at  points  outside  of  the  state,  the 
patterns  to  the  resident  at  a  specified  dis- 
count from  retail  prices  and  advertising  mat- 
ter at  prices  fixed,  and  to  allow  the  resident 
to  return  semiannually  discarded  patterns  on 
terms  specified,  does  not  contemplate  the  car- 
rying on  by  the  corporation  of  intrastate 
commerce,  but  the  corporation,  in  performing 
its  part  of  the  contract,  is  engaged  in  inter- 
state commerce,  and  may  sue  on  the  contract 
without  complying  with  Pub.  Acts  1901,  No. 
206,  as  amended  by  Pub.  Acts  1903,  No.  34, 
regulating  the  right  of  foreign  corporations 
to  carry  on  business  in  the  state. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Wayne  county : 
MuBPUY,  Judge. 

Action  on  contract.  Standard  Fashion 
Company,  plaintiff,  and  Mary  E.  Cummings, 
defendant.  Judgment  for  defendant.  Plain- 
tiff brings  error.  The  facts  are  stated  in  the 
opinion.    Reversed. 

Raymond  E.   Van  Syckle  for  plaintiff  in 
error. 
Arthur  S.  Covert  for  defendant  in  error. 


[196]  Stone,  J. — Tlie  plaintiff,  a  New  York 
corporation,  brought  suit  in  assumpsit  in  jus- 
tice's court,  declaring  orally  on  all  the  com- 
mon counts,  and  specially  on  the  contract 
hereinafter  set  forth.    Defendant  pleaded  the 
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general  issue.  From  a  judgment  for  defend- 
ant, after  [197]  a  trial  upon  the  merits,  plain- 
tiff appealed  to  the  circuit  court.  Plaintifif's 
case  upon  trial  in  the  circuit  court  was  sub- 
stantially as  follows:  Prior  to  January  23, 
1907|  plaintiff  had  sold  to  I.  Jay  Cummings, 
who  owned  and  conducted  a  retail  store  at 
Paw  Paw,  Mich.,  a  stock  of  paper  patterns 
amounting  to  $150,  of  which  $75  remained 
unpaid.  On  that  date  Cummings  entered  in- 
to a  written  contract  with  plaintiff,  signed 
by  plaintiff's  traveling  representative,  as  fol- 
lows: 

^'Mutual  agreement  between  the  Standard 
Fashion  Company  of  New  York,  first  party, 
and  I.  Jay  Cummings  of  Paw  Paw,  State  of 
Michigan,  second  party. 

"First  party  hereby  grants  to  the  second 
party  an  agency  for  the  sale  of  Standard  Pat- 
terns for in  the  city  of  Paw  Paw,  State 

of  Michigan,  for  three  years  from  date  hereof, 
and  from  year  to  year  thereafter  until  this 
agreement  is  terminated,  as  hereinafter  pro- 
vided, and  agrees  to  sell  and  deliver  f.  o.  b. 
New  York,  or  at  Chicago,  111.,  to  second  party. 
Standard  Patterns  at  a  discount  of  fifty  per 
cent,  from  retail  prices,  and  advertising  mat- 
ter at  the  prices  and  on  the  conditions  named 
on  the  reverse  side  hereof;  also  such  other 
publications  as  may  be  issued  by  first  party, 
at  regular  agent's  rates ;  to  allow  second  party 
to  return  discarded  patterns  semi-annually, 
between  January  15th  and  February  15th, 
and  July  15th  and  August  15th,  in  exchange 
at  nine-tenths  cost  for  other  patterns  to  be 
shipped  at  the  time  of  return  or  thereafter, 
but  not  in  exchange  for  other  goods  than  pat- 
terns. Patterns  returned  for  exchange  must 
have  been  purchased  by  second  party  from 
first  party  direct  and  must  be  delivered  in 
good  order  to  first  party  at  its  general  office 
in  New  York. 

^* Second  party  agrees,  in  consideration  of 
the  above  to  purchase  from  the  first  party, 
for  free  distribution.  Standard  fashion  sheets 
to  a  number  not  less  than  three  thousand 
(3,000)  per  annum,  and  handy  catalogues  to 

a  number  not  less  than per  annum,  to 

pay  transportation  charges  on  all  goods  or- 
dered or  returned  under  this  agreement;  to 
purchase  and  keep  on  hand  at  all  times,  except 
during  the  periods  of  exchange  specified  above, 
one  hundred  fifty  (150)  dollars'  [198]  value 
in  Standard  patterns,  at  net  invoice  prices, 
and  to  pay  first  party  for  a  pattern  stock 
of  the  amount  stated  above,  to  be  selected 
by  the  first  party,  the  terms  of  payment  to 
be  as  follows :  dollars  at  time  of  sign- 
ing this  contract,  and dollars  in  thir- 
ty days  after  shipment  of  stock,  in  regular 
monthly  account  as  herein  provided,  the 
balance  of  the  purchase  price,  seventy  five 
(75)  dollars,  to  remain  unpaid,  as  a  stand- 


ing credit,  during  the  continuance  of  this 
agreement,  and  to  become  due  and  payable  at 
its  termination,  second  party  to  pay  interest 
on  this  standing  credit  at  the  rate  of  5  per 
cent,  per  annum  on  January  15th  of  each 
year ;  all  other  purchases  to  be  paid  for  on  or 
before  the  15th  day  of  the  month  succeeding 
the  date  of  shipment. 

*' Second  party  also  agrees  not  to  assign  or 
transfer  this  agency,  nor  to  remove  it  from 
its  original  location  without  the  written  con- 
sent of  said  first  party,  not  to  sell  or  permit 
to  be  sold  on  the  premises  of  second  party, 
during  the  term  of  this  contract,  any  other 
make  of  patterns  and  not  to  sell  Standard 
Patterns  except  at  label  prices.  Second  party 
further  agrees  to  permit  first  party  or  its 
representative  to  take  account  of  pattern 
stock  whenever  it  desires,  to  pay  proper  at- 
tention to  the  sale  of  Standard  Patterns,  to 
conserve  the  best  interests  of  the  agency  at 
all  times,  to  reorder  promptly  all  patterns 
as  sold,  and  to  give  the  department  a  promi- 
nent position  on  the  ground  floor  in  the  store. 

"Either  party,  desirous  of  terminating  this 
agreement,  must  give  the  other  party  three 
months'  notice  in  writing,  within  thirty  days 
after  the  expiration  of  any  contract  period 
as  above  specified,  the  agency  to  continue 
regularly  during  such  three  months.  Upon 
expiration  of  such  notice,  second  party  agrees 
to  promptly  return  to  first  party  all  standard 
patterns  bought  under  this  contract  and  then 
on  hand,  which  first  party  agrees  to  credit 
on  receipt  in  good  order  at  three-fourths  cost, 
pacing  to  second  party,  within  thirty  days 
after  receipt  of  same,  in  cash,  any  balance 
due.  Neglect  to  return  the  pattern  stock 
within  two  weeks  after  expiration  of  three 
months'  notice  shall  relieve  first  party  from 
all  obligation  to  redeem  the  same.  Failure 
to  require  compliance  with  the  strict  [199] 
letter  of  this  agreement  shall  not  constituto 
a  waiver  of  any  condition  nor  forfeit  nor 
prejudice  any  right  hereunder. 

"It  is  hereby  acknowledged  by  both  parties 
that  there  are  no  verbal  understandings  be- 
tween them  conflictin^i^  with  this  contract. 

"Dated  January  23rd,  1907. 

"Done  at  New  York,  State  of  N.  Y. 

"Standard  Fashion  Company, 
"Per  A.  J.  Connelt 
"[First  Party.] 
"I.   Jay   Cummings. 

[Second  Party.]" 
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Reverse  side: 

"Advertising  Matter — Kates  and  Privileges. 

"Fashion  Sheets:     $6.00  per  thousand. 

"In  lots  of  500  and  over  per  month,  front 
card  and  upper  portion  of  back  printed  with 
K<^ent's  advertisement  (without  extra  charge) 
if  changed  only  twice  a  year.    Each  additional 
change  $2.00. 
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"In  lots  of  1,000  and  over  per  month,  front 
card  and  upper  portion  of  back  page  printed 
with  agent's  advertisement,  which  may  be 
changed  quarter ly^  (without  extra  charge). 

'*In  lots  of  2,000  and  over  per  month,  front 
card  and  upper  portion  of  back  page  printed 
with  agent's  advertisement,  which  may  be 
changed  monthly  (without  extra  charge). 

"Copy  of  advertisement  for  March  issue 
must  be  iii  our  hands  by  January  15th,  to  in- 
sure insertion.  Make  some  allowance  of  time 
on  all  changes  of  advertisements.  We  reserve 
the  right  to  repeat  last  advertisement  if 
change  is  not  received  by  us  in  due  time. 

'^Fashion  Sheets:  In  lots  of  less  than  500 
of  one  issue,  without  extra  printing;  60  cents 
per  hundred;  blank  space  on  front  page  in 
which  merchant  may  stamp  his  business  card. 
When  250  or  more  of  one  issue  are  ordered, 
merchant's  card  will  be  printed  on  front  page 
at  a  charge  of  60  cents  for  each  printing. 

**Handy  Catalogues:  (Issued  February 
and  August.)  $2.00  per  hundred,  with 
agent's  card  printed  on  first  page  of  cover 
on  orders  of  100  or  over  of  one  issue,  and 
entire  last  page  of  cover  in  addition,  with 
[200]  same  advertisement  as  running  on 
sheets,  when  500  or  more  are  ordered  of  one 
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issue. 

Subsequent  to  signing  this  contract  Cum- 
mings  carried  in  stock  patterns  he  procured 
from  plaintiff,  until  his  death  on  September 
28,  1908,  before  the  contract  terminated.  Af- 
ter Cummings*  death  there  was  evidence  tend- 
ing to  show  that  the  business  was  conducted 
by  the  widow,  the  defendant,  on  her  own  per- 
sonal responsibility,  until  she  sold  out  the 
business  in  November,  1909.  During  that 
period  she  ordered  and  received  patterns  from 
the  plaintiff,  by  mail,  from  time  to  time,  in 
accordance  with  the  terms  of  the  contract. 
There  was  evidence  tending  to  show  that 
both  parties  treated  the  contract  as  subsist- 
ing. Between  November  1  and  December  10, 
1909,  defendant  sold  the  business,  returning 
no  patterns  to  the  plaintiff.  Upon  the  origi- 
nal contract  there  was  claimed  to  be  due  the 
$75  remaining  unpaid  at  the  time  the  con- 
tract was  signed,  and  $2.62  for  patterns  later 
ordered. 

At  the  conclusion  of  plaintiff's  testimony, 
the  trial  court  granted  defendant's  motion  for 
a  directed  verdict  in  her  favor,  on  the  sole 
ground  that  plaintiff,  a  foreign  corporation, 
was  carrying  on  business  in  Michigan  with- 
out having  complied  with  the  requirements  of 
Act  No.  200,  Pub.  Acts  1901,  as  amended  by 
Act  \o.  34,  Pub.  Acts  1903,  and  was  therefore 
precluded  from  maintaining  this  action.  By 
the  charge  of  the  court  it  appears  that  its 
decision  was  based  solely  upon  the  ground 
above  stated.     In  its  charge  the  court  said: 

"The  position  is  taken  by  the  defendant 
that  the  plaintiff,  which  concededly  is  a  for- 


eign corporation,  is  engaged  in  carrying  on 
its  business,  or  was  at  the  time  in  issiic  here, 
in  this  State  without  having  first  filed  in  the 
office  of  the  Secretary  of  State  a  certified 
copy  of  its  charter,  or  articles  of  incorpora- 
tion. It  is  conceded  that  the  plaintiff  has  not 
filed  any  such  copy  of  its  articles  of  incor- 
poration in  this  State." 

[201]  After  holding  that  plaintiff  was  car- 
rying on  its  business  in  this  State  in  viola- 
tion of  the  statute,  and  that  such  business 
was  not  a  sale  of  goods  or  merchandise  which 
would  be  protected  by  the  rights  of  interstate 
commerce,  the  court  further  said: 

"This  statute  provided  that  any  foreign 
corporation,  subject  to  the  provisions  of  the 
law  in  question,  shall  not  maintain  any  ac- 
tion in  this  State  upon  any  contract  made 
by  it,  after  the  taking  effect  of  this  act,  until 
it  shall  have  fully  complied  with  the  re- 
quirements of  the  act.  Now,  not  having  com- 
plied with  the  requirements  of  the  act,  the 
plaintiff  in  my  view  cannot  maintain  this 
action.  It  is  precluded  by  our  law  from  doing 
it." 

A  judgment  for  the  defendant  was  thereup- 
on entered.  There  was  a  motion  for  a  new 
trial,  which  was  denied,  the  reasons  stated 
for  th^  denial  being  substantially  those  con- 
tained in  the  charge  of  the  court.  Plaintiff, 
having  excepted  to  such  reasons  and  the  re- 
fusal of  the  court  to  grant  a  new  trial,  brings 
the  case  here  upon  writ  of  error,  and  the 
principal  question  discussed  under  appro- 
priate assignments  of  error  is:  Was  plain- 
tiff carrying  on  business  in  this  State  within 
the  meaning  of  our  statute? 

The  point  is  made  by  plaintiff  by  assign- 
ment of  error  that  this  defense,  not  having 
been  affirmatively  pleaded,  was  improperly 
before  the  court  under  subdivision  (c)  of 
Circuit  Court  Rule  7.  But  as  this  case  arose 
in  justice's  court,  and  as  the  learned  trial 
judge  stated  that  it  was  conceded  that  the 
plaintiff  had  not  filed  any  such  copy  of  its 
articles  of  incorporation  in  this  State,  we 
think  that  we  should  dispose  of  the  question 
upon  its  merits. 

It  is  the  claim  of  the  plaintiff  that  it  was 
not,  and  the  contract  did  not  contemplate, 
carrying  on  business  in  Michigan  within  the 
prohibition  of  the  statute,  that  the  business 
carried  on  by  a  foreign  corporation  in  this 
State,  to  be  unlawful,  must  be  local  business, 
or  [202]  "intrastate"  commerce,  and  that  the 
importation  and  sale  of  goods  to  residents  of 
Michigan  by  a  foreign  corporation  constitute 
interstate  commerce,  and  cannot  be  prohibited 
by  the  act.  It  is  urged  that  the  sale  of  plain- 
tiff's merchandise  to  a  citizen  of  Michigan, 
and  its  importation  were  protected  by  the 
rights  of  interstate  commerce;  that  plaintiff 
did  not  go  further  and  by  the  contract  pro- 
vide for  the  carrying  on  in  Michigan  of  its 
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own  business  through  defendant  as  its  agent. 
We  have  read  this  contract  with  great  care 
in  connection  with  the  other  evidence  in  the 
record,  and  have  also  re-examined,  not  only 
our  own  recent  cases,  but  the  Federal  cases 
as  well.  And  while  it  may  be  said  that  the 
instant  case  is  near  the  border  line,  yet  we 
are  of  opinion  that  it  falls  within  that  line 
of  cases  holding  that  where  a  sale  takes  place 
under  the  circumstances  surrounding  this 
transaction,  the  rule  relating  to  interstate 
commerce  applies.  The  following  Michigan 
cases  have  been  examined  upon  this  subject: 
Rough  V.  Breitung,  117  Mich.  48,  76  N.  W, 
147;  Neyens  v.  Worthington,  150  Mich.  580, 
114  N.  W.  404,  18  L.R.A.(N.S.)  142;  Haugh- 
ton  Elevator,  etc.  Co.  v.  Detroit  Candy  Co. 
166  Mich.  25,  120  N.  W.  18;  Showen  v.  J.  L. 
Owens  Co.  168  Mich.  321,  122  N.  W,  640, 
133  Am.  St.  Rep.  376;  Imperial  Curtain  Co. 
v.  Jacob,  163  Mich.  72,  127  N.  W.  772;  Des- 
pres  V.  Zierleyn,  163  Mich.  399,  128  N.  W. 
769;  Nernst  Lamp  Co.  v.  Conrad,  165  Mich. 
604,  131  N.  W.  120;  E.  A.  Lange  Medical 
Co.  V.  Brace,  186  Mich.  453,  152  N.  W.  1026. 
In  our  opinion,  the  instant  case  differs  and 
should  be  distinguished  from  the  foregoing 
cases,  and  is  controlled  by  the  decisions  re- 
lating to  interstate  commerce.  We  are  con- 
strained to  hold  that  under  this  contract  and 
the  evidence  this  plaintiff,  a  foreign  corpora- 
tion, was  not  doing  business  in  Michigan,  but 
that  it  sold  its  goods  to  I.  Jay  Cummlngs, 
who,  it  is  true,  had  the  exclusive  right  to  sell 
them,  [203]  but  they  were  not  sold  by  Cum- 
mings  for  or  on  account  of  the  plaintiff,  but 
exclusively  on  account  of  said  Cummings. 

In  the  recent  case  of  £.  A.  Lange  Medical 
Co.  v.  Brace,  supra.  Justice  Kulin  reviewed 
the  Federal  decisions  upon  this  question.  We 
call  attention  to  the  case  of  Butler  Bros.  Shoe 
Co.  V.  U.  S.  Rubber  Co.  156  Fed.  1,  84  C.  C.  A. 
167,  where  Judge  Sanborn,  of  the  United 
States  Circuit  Court  of  Appeals,  reviews  the 
Federal  decisions,  and  also  to  the  case  of  In 
re  Monongahela  Distillery  Co.  186  Fed.  220, 
where  Judge  Denison,  of  the  United  States 
District  Court,  again  reviews  the  question, 
and,  referring  to  the  case  of  Butler  Bros. 
Shoe  Company,  states  that  a  writ  of  certiorari 
was  denied  in  that  case  by  the  Supreme  Court 
of  the  United  States,  212  U.  S.  677,  29  S. 
Ct.  686,  and  also  refers  to  the  fact  that  the 
case  has  been  cited  and  followed  by  the  United 
States  District  Court  in  the  Western  District 
of  Wisconsin,  in  Atlas  Engine  Works  v.  Park- 
inson, 161  Fed.  223,  229.  The  question  of 
what  is  interstate  commerce  is  a  Federal  ques- 
tion, and  the  Federal  decisions  are  control- 
ling; but  we  are  of  opinion  that  they  are  not 
in  conflict  with  our  own  cases.  Many  other 
cases.  Federal  and  State,  might  be  cited.  We 
content  ourselves  with  citing  only  the  follow- 
ing:    Standard  Fashion  Co.  v.  Hayes-Brown 


Co.  unreported  opinion  of  the  Supreme  Court 
of  Tennessee,  rendered  July  6,  1907;  Stand- 
ard Fashion  Co.  v.  McLeod,  7  Alberta  L.  Rep. 
145,  decision  rendered  April  25,  1914,  in  the 
supreme  court  of  Alberta.  Both  these  de- 
cisions reached  the  conclusion  that  the  trans- 
actions under  the  contracts,  similar  to  the 
one  involved  in  this  suit,  amounted  to  a  sale, 
and  fell  within  the  rule  applicable  to  inter- 
state commerce.  In  the  instant  case  it  is  true 
that  the  written  agreement  between  the  plain- 
tiff and  Cummings  purported  to  be  an  ap- 
pointment [204]  by  the  plaintiff  of  Cummlugi 
as  the  company's  agent;  but  as  was  stated 
in  the  McLeod  Case: 

"There  is  no  magic  in  a  word,  and  we  must 
see  the  sense  of  the  agreement  as  a  whole.*' 

Taking  the  contract  as  a  whole,  the  com- 
pany agreed  to  sell  and  deliver,  f.  o.  b.  New 
Y'ork,    or    at    Chicago,    111.,    to    Cummings 
"Standard  Patterns"  at  a  discount  of  50  per 
cent,    from   retail  prices,  and  also  advertis- 
ing matter  at  certain  prices  and  on  certain 
conditions,  and  also  such  other  publications 
as  might  be  used  by  the  plaintiff  at  regular 
agents'  rates,  Cummings  to  be  at  liberty  to 
return  discarded  patterns  semi-annually,  be- 
tween  certain   dates,    in   exchange  at   nine- 
tenths   cost  for   other   patterns.     Cummings . 
agreed  to  purchase  from  plaintiff  for  free  dis- 
tribution   "Standard    Fashion   Sheets"    to    a 
certain  number,  to  pay  transportation  charges 
on  all  goods  ordered  or  returned  under  the 
agreement,  etc.     We  need  not  repeat  all   of 
the  terms  of  the  contract.    W^e  cannot  doubt 
that  when  these  articles  of  merchandise  were 
delivered  to  Cummings  they  became  his  prop- 
erty, and  the  sales  were  made  on  his   own 
account,  and  not  on  account  of  the  plaintifT. 
We  are  of  opinion  that  the  delivery  of  these 
goods  to  the  common  carrier  at  the  places 
named   to   be   transported   to   Cununings    at 
Paw  Paw,  Mich.,   was  an  act  of  interstate 
commerce,   and   so   long  as  the   business    of 
plaintiff,  a  foreign  corporation,  was  limited 
to  the  acts  of  interstate  commerce,  and   did 
not  establish  within  the  State  a  local  agency 
to  represent  it  in  the  sale  of  its  goods,  wares, 
and  merchandise,  it  was  not  amenable  to  the 
law  of  this  State  requiring  foreign  corpora- 
tions, as  a  condition  of  transacting  business 
in  this  State,  to  file  a  copy  of  their  charter 
or  articles  of  association  as  prescribed  by  the 
Michigan  act.    It  is  well  established  that  the 
proper  construction  of  a  contract  is  not  de- 
pendent upon  any  name  given  to  the  instru- 
ment by  the  parties,  or  any  one  provision,  but 
[205]   upon  the  entire  body  of  the  contract, 
and  the  legal  effect  of  it  as  a  whole.      The 
learned  trial  court  in  its  charge  to  the  jury 
seemed  to  think  that  if  the  transaction  tended 
to  further  the  business  of  the  plaintiff  within 
this  State,  it  fell  within  the  terms  of    our 
statute.    We  do  not  think  that  a  controlling 
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tc0t.  Probably  the  great  bulk  of  interstate 
boBUieas  is  done  for  the  purpose  of  furthering 
the  business  of  the  foreign  corporation.  We 
think  the  test  is:  Was  the  plaintiff  engaged 
in  carrying  on  a  local  business  within  this 
State?  We  are  constrained  to  hold  that  under 
this  record  it  was  not,  and  that  the  learned 
trial  court  erred  in  directing  a  verdict  for 
tile  defendant. 

Many  other  questions  relating  to  th<^  lia- 
bility of  this  defendant  suggested  themselves 
to  one  who  reads  this  record,  but  as  those 
questions  were  not  presented  to  us,  and  have 
not  been  discussed  by  counsel,  we  express 
no  opinion  beyond  holding  that  the  directed 
rerdiet,  for  the  reason  stated  by  the  trial 
courts  was  erroneous. 

Some  questions  relative  to  the  admission  of 
testimony  were  discussed  by  appellant's  coun- 
sel, especially  the  deposition  of  the  witness 
John  T.  Scanlon,  the  president  of  plaintiff 
company.  We  think  the  court  did  not  err  in 
holding  that  some  portions  of  his  deposition 
were  hearsay  and  inadmissible. 

For  the  error  pointed  out  the  judgment  of 
the  circuit  court  is  reversed,  and  a  new  trial 
granted. 

Brooke,  C.  J.,  and  Kuhn,  O^trander,  Bird, 
Moore,  and  Steere,  JJ.,  concurred. 

The  cases  collated  in  the  notes  hereafter 
late  Justice  McAlvay. 

KOTE. 

lliis  case  was  originally  assigned  to  the 
referred  to  abundantly  establish  the  rule  that 
the  sale  of  goods  by  a  corporation  to  a  per- 
son in  another  state  docs  not  constitute  the 
dolnj^  of  bu.sine8s  by  the  corporation  in  that 
state,  and  that  the  maintenance  by  a  corpora- 
tion of  a  sales  agency  in  another  state  does 
<*on»titute  doing  business  therein.  Modern 
Miriness  methods  have  popularized  a  form  of 
contract  which  is  somewhat  difficult  of  classi- 
fication as  iietween  the  foregoing  rules,  of 
which  the  contract  dealt  with  in  the  reported 
<a8e  is  typical.  That  contract  provided  for 
the  grant  by  a  foreign  corporation  of  an 
exclusive  agency  binding  the  so-called  agent 
to  handle  no  competing  lines  and  to  sell  at 
specified  prices.  It  provided  however  that  the 
so-called  agent  should  pay  monthly  for  all 
?oods  sent  to  him,  and  provided  no  form  of 
remuneration  to  him  except  the  profit  realized 
on  the  sale  of  the  goods.  The  court  holds  that 
the  transaction  was  a  sale  to  the  so-called 
«S^nt.  and  that  it  did  not  constitute  the  doin^' 
of  business  within  the  state.  A  like  result 
was  reached  under  an  identical  contract  in 
Ml  unreported  case  in  Tennesftce,  referred  to 
in  the  reported  case,  and  in  a  recent  Canadian 
CMC.  Standard  Fashion  Co.  v.  McLeod,  ,7  Al- 
berta L.  Rep.  145,  wherein  tlie  court  said: 
Ann.  Cas.  1916E. — 27. 


"In  this  case  it  is  true  that  the  agreement — 
which  is  in  writing — between  the  plaintiff 
company  and  the  defendants  purports  to  be 
an  appointment  by  the  company  of  the  defend- 
ants as  the  company's  agents.  But  there  is 
no  magic  in  a  word,  and  we  must  see  the 
sense  of  the  agreement  as  a  whole.  .  .  . 
The  patterns  and  publications  were,  I  think, 
clearly  under  the  agreement  sold  by  the  com- 
pany to  the  defetidants ;  the  provision  for  the 
return  on  certain  conditions  of  those  which 
the  defendants  failed  to  sell  to  their  custom- 
ers gave  the  right  to  the  defendants  to  have 
the  company  'redeem'  them — that  is,  buy 
them  back." 

As  is  pointed  out  in  the  reported  case  the 
question  whether  a  transaction  constitutes  in- 
terstate commerce  so  as  to  be  without  a  regu- 
lation of  doing  business  by  a  foreign  corpora- 
tion is  one  on  which  the  federal  decisions  are 
controlling,  and  those  decisions,  reviewed  at 
length  in  Butler  Bros.  Shoe  Co.  v.  U.  S.  Rub- 
ber Co.  156  Fed.  1,  84  C.  C.  A.  167,  and  In 
re  Monongahela  Distillery  Co.  186  Fed.  220, 
tend  strongly  to  sustain  the  decision  in  the 
reported  case.  The  cases  discussing  what 
constitutes  doing  business  in  a  state  by  a 
foreign  corporation  are  collated  in  the  notes 
to  the  following  cases :  John  Deere  Plow  Co. 
V.  Wyland,  2  Ann.  Cas.  304;  Osborne  v. 
Shilling,  11  Ann.  Cas.  319;  Hessig- Ellis 
Drug  Co.  V.  Sly,  Ann.  Cas.  1912A  651;  John 
Deere  Plow  Co.  v.  Agnew,  Ann.  Cas.  1913K 
1145;  Abbeville  Electric  Light,  etc.  Co.  v. 
Western  Electrical  Supply  Co.  85  Am.  St. 
Rep.  890.  The  case  of  Hessig-EUis  Drug  Co. 
V.  Sly,  supra,  involved  a  contract  very  similar 
to  that  construed  in  the  reported  case,  and 
a  similar  conclusion  was  reached  therein. 
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les  lotva  e07;  147  N,  W.  179, 


Btihaolu  ^  Timing  Mininmai  Salary  of 
Teachers  —  Validity  of  Statute. 

Acts  35th  Gen.  Assem.  c.  249,  prohib- 
iting and  punishing  the  employment  by  any 
school  officer,  of  a  teacher  at  less  wafjes 
than  the  amount  fixed  for  the  grade  of  cer- 
tificate of  snnh  teacher,  does  not  violate 
Const,  art.  1,  §  1,  declaring  all  men  equal  and 
entitled  to  acquire,  possess,  and  protect  prop- 
erty, nor  section  6,  requiring  all  laws  of  a 
general  nature  to  have  a  uniform  operation, 
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and  iorbidding.  the  granting  of  special  privi- 
leges or  immunities,  as  the  school  district  is 
a  creation  of  the  legislature,  and  tlie  powers 
and  duties  of  its  officers  are  defined  by  legis- 
lative act,  and  consequently  it  could  enlarge 
or  abridge  the  same;  the  object  of  the  statute 
being  to  bring  about  higher  standards  in 
teacliing  and  encourage  competition  in  quali- 
fications rather  than  wages. 
[See  note  at  end  of  this  case.] 

Crimiiial    I«aw     —    What     Conatitiites 
Crime  — -  Statutory  Misdemeanor. 

The  hiring  of  a  school  teacher  at  less  than 
the  minimum  wage,  in  violation  of  Acts  35th 
Gen.  Assem.  c.  249,  section  4  of  which  pro- 
vides that  any  school  of&cer  violating  the  act 
shall  be  fined  from  $25  to  $100,  is  a  "crime'' 
within  Code,  §  5092,  defining  a  "crime"  as  an 
act  committed  in  violation  of  a  public  law 
forbidding  it,  and  is  triable  as  a  "misde- 
meanor" under  Code,  §§  6093,  5094,  declaring 
a  "felony"  to  be  a  public  offense  punishable 
by  imprisonment  in  the  penitentiary,  and 
every  other  public  offense  a  "misdemeanor," 
and  section  4906,  further  defining  a  "misde- 
meanor" as  the  doing  of  any  act  prohibited 
by  a  statute  which  provides  no  penalty,  it 
not  being  essential  that  the  statute  declare 
that  its  violation  shall  be  a  crime,  and  tlie 
collection  of  the  fine  by  civil  action  being 
impossible  imtil  the  amount  is  determined  in 
a  criminal  prosecution,  section  5095  forbid- 
ding punishment  for  a  public  offense  except 
upon  legal  conviction. 

Courts  — -  Jurisdiction  of  Criminal  Case 
—  Defect  in  Information. 

The  court  is  not  deprived  of  jurisdiction 
because  the  information  states  only  legal  con- 
clusions, as  it  may  be  cured  by  amendment, 
and  a  defendant  is  not  entitled  to  habeas 
corpus  on  that  ground. 

Appeal  from  District  Court,  Fayette  coun- 
ty:    HoBSON,  Judge. 

Habeas  corpus  proceeding.  M.  N.  Bopp, 
plaintiff,  and  Ed.  R.  Clark,  defendant.  From 
judgment  rendered,  plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    Affirmed. 

H.  P.  Hancock  for  appellant. 
George  Co88on,  John  Fletcher,  and  C.  B, 
llughea  for  appellee. 

[698]  Evans,  J.— I.  The  statute  which  is 
assailed  as  unconstitutional  by  this  proceed- 
ing is  chapter  249  of  the  Laws  of  the  35th 
O.  A.,  which  is  known  by  the  published  title 
as  the  "Minimum  Wage  for  Teachers  in  the 
Public  Schools."  Sections  1  and  2  of  such 
act  fix  certain  rates  of  wages  for  school 
teachers,  graded  according  to  their  pro- 
ficiency as  indicated  by  their  official  certifi- 
cates. Sections  3  and  4  thereof  are  as  fol- 
lows: 

"Sec.  3.  It  shall  be  unlawful  for  any  school 
board  or  any  school  officer  to  contract  for  or 
pay  a  less  wage  to  any  teacher  in  the  public 


scfaooU  of  this  state  than  the  miDimna 
amounts  herein  fixed  for  the  grade  certificate 
held  by  such  public  school  teacher^  But 
nothing  herein  shall  be  construed  as  limiting 
the  right  to  make  a  lawful  contract  for  a 
higher  wage  than  herein  specified  as  a  mini- 
mum. 

"Sec.  4.  Any  school  officer  violating  the  pro- 
visions of  this  act  shall  be  fined  a  sum  of  not 
less  than  twenty-five  ($25.00)  dollars,  nor 
more  than  one  hundred  ($100.00)  dollars  in 
the  discretion  of  the  court,  and  shall  be  sus- 
pended from  office." 

Information  was  filed  against  the  plaintilT 
charging  that  as  a  school  officer  he  entered 
into  a  contract  with  a  teacher  for  the  public 
school  of  his  district  for  a  less  rate  of  imigeg 
than  provided  in  such  act.  A  warrant  being 
issued  on  such  information,  he  was  arrested 
thereunder.  He  immediately  sued  out  a  writ 
of  habeas  corpus  in  this  proceeding.  We  in- 
fer from  the  record  that  the  criminal  prose- 
cution is  undetermined  and  still  pending 
awaiting  the  outcome  hereof. 

Appellant  challenges  the  validity  of  the  act 
as  being  in  violation  of  sections  1  and  6  of 
article  1  of  the  Constitution  of  Iowa.  Such 
sections  are  as  follows: 

"Section  1.  All  men  are,  by  nature,  free  and 
equal,  and  have  certain  inalienable  rights, 
among  which  are  those  of  enjoying  and  de- 
fending life  and  liberty,  acquiring,  possessing, 
and  protecting  property,  and  pursuing  and 
obtaining  safety  and  happiness. 

"Section  6.  All  laws  of  a  general  nature 
shall  have  a  uniform  operation;  the  general 
assembly  shall  not  grant  to  any  [699]  citizen 
or  class  of  citizens,  privileges  or  immunities, 
which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens." 

Counsel  for  appellant  has  been  unable  to 
cite  any  pertinent  authorities  in  support  of 
his  contention.  His  argument  is  brief  and 
is  based  wholly  upon  analogy.  We  think  it 
clear  that  the  sections  of  the  Constitution 
above  quoted  have  no  special  application  to 
the  case  and  that  they  are  in  no  manner  vio- 
lated by  the  legislation  complained  of.  The 
school  district  is  a  creation  of  the  Legis- 
lature. Its  powers  and  the  method  of  their 
exercise  are  all  defined  by  legislative  act.  In 
like  manner  the  powers  and  duties  of  its  of- 
ficers are  defined.  Such  officers  have  no 
powers  except  such  as  are  conferred  by  legis- 
lative act.  Prior  to  the  act  in  question  the 
power  of  the  school  officer  to  make  contract.^ 
with  teachers  was  conferred  bv  section  2778 
of  the  Code.  If  the  Legislature  was  within 
its  authority  in  conferring  such  power  upon 
school  officers,  it  necessarily  had  the  same 
authority  to  enlarge  or  to  abridge  the  same. 
Appellant's  counsel  concedes  that  the  legis- 
lature would  have  had  authoritv  to  fix  a 
maximum  wage.     Accepting  this  conco^ftHin, 
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it  would  seem  to  follow  of  logical  necessity      act  "shall  be  fined 
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that  it  had  equal  authority  to  fix  a  minimiun 
wage.  The  argument  at  this  point  is  that 
the  staitute  in  question  interferes  with  the 
right  of  the  particular  teacher  to  accept  such 
wages  as  he  will,  whether  below  the  statutory 
schedule  or  not.  The  manifest  purpose  of  the 
law  is  to  offer  and  maintain  an  inducement 
to  higher  standards  in  the  profession  of  teach- 
ing and  to  encourage  competition  in  qualifi- 
cations among  teachers  rather  than  in  the 
amount  of  wages.  Even  teachers  whose  ac- 
quired standards  may  be  equal,  as  indicated 
by  their  respective  certificiates,  may  yet  vary 
greatly  in  their  practical  success  as  teachers. 
As  to  such  teachers,  school  officers  would 
naturally  select  the  best  in  preference  to  the 
worst,  unless  such  best  were  underbid  in  the 
competition.  The  purpose  of  the  statute  is 
to  eliminate  competition  at  this  point  below 
the  specified  rate. 

[700]  It  is  a  matter  of  common  observa- 
tion that  school  ofiicers  are  sometimes  large 
taxpayers  who  have  no  children  dependent 
upon  the  public  schools  for  their  education. 
Such  officers  are  under  constant  temptation  to 
overemphasize  the  importance  of  low  wages 
for  teachers  and  to  attach  too  little  import- 
ance to  the  qualifications  of  teachers.  In 
such  cases,  the  lowest  bidder  obtains  the  em- 
ployment, and  this  often  to  the  great  detri- 
ment of  the  public  interest.  That  the  rights 
of  individual  teachers  are  not  invaded  by 
such  legislation  is  well  settled  by  the  de- 
cisions of  many  eminent  courts.  It  will  be 
sufficient  to  cite  Atkin  v.  Kansas,  191  U.  S. 
207,  24  S.  Ot.  124,  48  U.  S.  (L.  ed.)  148,  and 
the  cases  therein  cited. 

Whether  the  practical  working  of  this  legis- 
lation will  meet  the  intended  purpose  can  be 
determined  only  by  experience.  All  new 
legislation  is  necessarily  experimental  and  in 
a  sense  tentative.  The  courts  cannot  be  called 
upon  to  guarantee  its  wisdom  nor  to  condemn 
it  for  want  of  wisdom.  All  that  we  hold 
here  is  that  the  legislation  in  question  herein 
is  within  the  domain  of  legislative  authority. 

II.  It  is  further  urged  on  behalf  of  the  ap- 
pellant that,  though  the  act  in  question  be 
constitutional,  its  violation  does  not  consti- 
tute a  crime  within  the  meaning  of  the  law. 
Tlie  reason  urged  is  that  such  statute  does 
not  in  terms  declare  that  its  violation  shall 
constitute  a  crime,  and  that  the  only  penalty 
imposed  in  terms  for  its  violation  is  a  fine, 
and  that  no  penalty  of  imprisonment  is  im- 
posed. The  penal  provisions  of  the  act  are 
contained  in  sections  3  and  4  which  we  have 
quoted  above.  Sections  1  and  2  of  the  act 
are  mandatory;  sections  3  and  4  thereof  are 
prohibitory.  Section  3  declares  a  violation  of 
the  act  by  any  "school  officer"  to  be  "unlaw- 
ful." Section  4  provides  that  any  school 
officer  who  shall  violate  the  provisions  of  the 


.  •  ,  not  less  than 
$25,  nor  more  than  $100,  in  the  discretion  of 
the  court,  and  shall  be  suspended  from  ofiice." 
Appellant's  argument  at  this  point  is  based 
upon  the  absence  from  the  statute  of  the 
words     [701]     "crime,"     "misdemeanor"     or 
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felony."  The  argument  is  that  a  mere 
"fine"  is  equivalent  to  "penalty"  or  "for- 
feiture," and  that  it  may  be  recover\)d  by 
civil  action  without  criminal  prosecution.  In 
general  terms,  a  crime  is  an  act  committed 
in  violation  of  a  public  law.  4.  Blackstone 
16.  Under  our  statute  all  crimes  are  classi- 
fied as  (1)  felonies,  and  (2)  misdemeanors. 
Code,  section  5002.  Kach  class  is  defined  as 
follows : 

"Sec.  5093.  A  felony  is  a  public  offense 
which  is,  or  in  the  discretion  of  the  court  may 
be,  punished  by  imprisonment  in  the  peni- 
tentiary. 

"Sec.  5094.  Every  other  public  offense  is  a 
misdemeanor." 

A  misdemeanor  is  further  defined  by  section 
4905  of  the  Code  as  follows: 

"Sec.  4906.  When  the  performance  of  any 
act  is  prohibited  by  any  statute,  and  no  pen- 
alty for  the  violation  of  such  statute  is  im- 
posed, the  doing  of  such  act  is  a  misde- 
meanor." 

It  is  well  settled  that  it  is  not  essential 
that  any  criminal  statute  shall  declare  in 
terms  that  its  violation  shall  constitute  a 
misdemeanor  or  felony.  These  terms  are 
absent  from  a  large  number  of  our  criminal 
statutes.  The  omission  of  these  terms  is  fully 
supplied  by  the  statutory  definitions  which 
we  have  just  quoted.  State  v.  Shea,  106  la. 
735,  72  N,  W.  300;  State  v.  York,  131  la.  635, 
109  N.  W.  122;  and  State  v.  Conlee,  25  la. 
237,  involved  the  construction  of  criminal 
statutes  which  prohibited  certain  acts.  These 
statutes  did  not  in  terms  declare  their  viola- 
tion to  be  criminal,  nor  did  they  provide  any 
penalty.  It  was  held,  nevertheless,  that  the 
violation  of  such  statutes  constituted  mis- 
demeanors under  the  definition  of  sections 
4905,  5093,  and  5094,  and  they  were  held  to 
be  indictable  as  such  under  the  provisions  of 
section  4906,  which  is  as  follows:  "Section 
4900.  Every  person  who  is  convicted  of  a 
misdemeanor,  the  punishment  of  which  is  not 
otherwise  prescribed  by  any  statute  of  this 
state,  shall  be  punished  by  imprisonment  in 
the  county  [702]  jail  not  more  than  one  year, 
or  by  fine  not  exceeding  five  hundred  dollars, 
or  by  both  such  fine  and  imprisonment." 

Counsel  for  appellant  differentiates  the 
cited  cases  from  the  case  at  bar  on  the  groimd 
that  the  statute  under  contemplation  in  the 
case  at  bar  does  in  terms  provide  a  penalty  , 
for  its  violation,  and  that  therefore  it  fails 
to  come  within  the  definition  of  section  4905 
which  purports  to  apply  to  cases  where  "no 
penalty"  is  proTided.    This   contention,   how- 
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ever,  distorts  the  statute  by  concentrating  its 
emphasis    upon    this    particular    expression. 
Considering  all. the  above  statutes    of    defi- 
nition, it  is  rendered  quite  clear  therefrom 
that  the  doing  of  an  act  in  violation  of  statu- 
tory  prohibition  is  a  public  offense.     Such 
public  offense  will  be  a  felony  or    a    misde- 
meanor according  to  the  punishment  which 
may   be   imposed   therefor.     If    the    statute 
itself   fixes   the  punishment,   such   provision 
will  be  controlling,  and  the  classification  of 
the  public  offense  either  as  felony  or  as  mis- 
demeanor will  be  thereby  determined.    If  such 
statute    fixes    no    punishment,   then    sections 
4906  and  4906  become  controlling.     The  first 
fixes  the  classification  of  the  offense  as  a  mis- 
demeanor and  the  second  fixes  the  range  of 
punishment.     In  the  case  at  bar  the  statute 
does  provide  for  punishment  in  the  way  of  a 
fine.     This  of  itself  implies  a  public  offense. 
The  limitation  of  the  fine  to  a  sum  not  in 
excess  of  $100  classifies  it  as  a  misdemeanor. 
It  is  argued,  however,  that,   because   no   im- 
prisonment, .ia  imposed,   a  mere  fine  is  col- 
lectible by  civil  action.     For  the  purpose  of 
the  argument  only,  it  may  be  conceded  that 
a  civil  action  may  lie  in  an  appropriate  case 
to  recover  a  fine  as    distinguished    from    a 
penalty  or  forfeiture.    Such  actions,  however, 
are   usually    based    upon    express    statutory 
provisions.    There  is  no  such  provision  in  the 
statute    under    consideration.     Neither    does 
the  statute   fix   the  exact    amount    of    fine 
which  may  be  imposed.    There  is  no  way  pro- 
vided under  our  statutes  whereby  the  amount 
of  such  fine  can  be  determined  except  in  a 
criminal  prosecution.    Section  5095  provides; 
**Sec.  5095.    No  person  can  be  punished  for  a 
public  offense  except  [703]  upon    legal    con- 
viction in  a  court  having  jurisdiction  there- 
of."   There  is  no  way  provided  in  our  statutes 
to  obtain  jurisdiction  over  a  defendant  for 
the  purpose  of  legal  conviction  for  a  public 
offense    except    by    information    and    arrest 
thereunder.     Until    legally   convicted   of  the 
public  offense,  the  defendant  is  not  liable  for 
the  payment  of  the  fine. 

It  is  our  conclusion  therefore  that  the  vio- 
lation of  the  provisions  of  the  statute  in  ques- 
tion by  the  plaintiff  herein  was  a  misdemean- 
or and  triable  and  punishable  as  such,  subject 
in  extent  to  the  limitations  of  the  statute 
itself. 

III.  It  is  further  urged  by  the  appellant 
that  the  information  failed  to  charge  any  of- 
fense, in  that  it  stated  no  sufficient  facts,  but 
stated  legal  conclusions  only.  If  the  infor- 
mation is  not  sufficiently  specific,  it  is  amend- 
ablo.  Proceedings  thereunder  are  not  ren- 
dered void  by  reason  of  its  insufficiency.  If 
they  were,  they  could  not  be  saved  by  its 
amendment.  The  jurisdiction  of  the  criminal 
court  over  the  defendant  after  his  arrest  is 
not  lost  by  mere  defect  in  information  or 
indictment.     This  is  illustrated  by  the  pro- 


visions of  our  statute  which  authorize  the  dis- 
trict court  to  hold  a  defendant  pending  the 
return  of  a  second  indictment  where  the 
prosecution  against  him  has  failed  for  in- 
sufficiency of  a  prior  indictment.  We  reach 
the  conclusion  therefore  that  the  appellant  is 
entitled  to  no  relief  in  this  proceeding.  The 
trial  court  so  held. 

Its  order  is  therefore  affirmed. 

All  Justices  concur. 


NOTE. 

Validity    of   Statute    Fizins   M-f^j^^^^ 
Salary  of  School   Teachers. 

Apparently,  the  reported  case  is  the  only 
decision  wherein  a  court  has  passed  on  the 
constitutionality  of  a  statute  establishing  for 
public  school  teachers  a  minimum  wage,  the 
rate  thereof  being  fixed  by  the  grade  of  the 
certificate  held.  The  experimental  character 
of  the  statute  in  question  is  recognized  by 
the  court,  which  being  unable  to  pass  on  its 
wisdom,  declares  it  to  be  constitutional  in 
that  the  legislature  in  enacting  the  statute 
did  not  exceed  the  legislative  power  granted 
to  it  by  the  constitution. 

In  this  connection  it  may  be  noted  that  in 
New  York  legislation  has  been  in  force  for  a 
considerable  time  fixing  minimum  salaries  to 
be  paid  to  teachers  employed  in  the  city  of 
New  York.  These  provisions  were  originally 
embodied  in  Laws  of  1897,  chapter  378, 
section  1091.  That  section  was  amended  by 
chapter  417  of  the  Laws  of  1899,  and  by 
chapter  751  of  the  Laws  of  1900,  better  known 
as  the  Davis  Law.  The  purpose  of  the  en- 
actments was  to  effect  equality  and  simplicity 
in  the  educational  system  of  the  city  of  New 
York  as  regards  compensation    of    teachers. 

A  minimum  rate  of  pay  was  established  for 
teachers  engaged  in  certain  particular  gradef^ 
of  work  under  certain  prescribed  oonditionft. 
They  have  frequently  been  before  the  oourt« 
both  for  construction  and  the  enforcement  of 
rights  granted  thereunder.  It  does  not  ap- 
pear, however  that  an3'one  has  questioned 
their  validity  on  constitutional  grounds.  See 
McCabe  v.  Cook.  29  Misc.  679,  61  N.  Y.  S. 
688;  Loewy  v.  Board  of  Education,  69  Mi^c. 
70,  112  N.  Y.  S.  4;  Brown  v.  Board  of  Edu- 
cation, 70  Misc.  399,  125  N.  Y.  S.  16,  affirm- 
ing 136  App.  Div.  721,  121  N.  Y.  S.  491  : 
Sheehan  v.  Board  of  Education,  120  App.  Div. 
557,  104  N,  Y.  S.  1002,  affirmed  193  N.  Y. 
627,  86  N.  E.  1133;  Moore  v.  Board  of  Edu- 
cation, 121  App.  Div.  862,  106  N.  Y.  S.  983, 
affirmed  im  N.  Y.  614,  89  N.  E.  1106;  riazon 
V.  Board  of  Education,  127  App.  Div.  235. 
in  N.  Y.  S.  337;  Bronx  Borough  Teachers* 
Assoc.  V.  Board  of  Education,  118  N.  Y.  8. 
483;  Thomson  v.  Board  of  Education,  201  N. 
Y.  457,  94  N.  E.  1082. 
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MABTUIEAU  ET  AL. 


Arkansas  Supreme  Court — November  20, 

1914. 


US  Ark.  317;  171  S.  IF.  472. 


Prohibition  —  Courts  Subject  —  Pro- 
bate Court. 

As  the  Arkansas  Supreme  Court  controls 
inferior  courts  only  through  its  supervisory 
jurisdiction  over  the  circuit  court,  it  cannot 
issue  a  writ  of  prohibition  against  the  pro- 
bate court. 

[See  generally  111  Am.  St.  Rep.  935.] 

InJnnotioiL  —  laterf eronoe  witb  Crim- 
inal Procoedins. 

Courts  of  equity  have  no  jurisdiction  to 
interfere  by  injunction  with  criminal  proceed- 
ings; their  jurisdiction  to  be  confined  solely 
to  civil  and  property  rights. 

[See  19  Ann.  Cas.  459;  35  Am.  St.  Rep. 
677.] 

Prohibition    —    Againat    Unwarranted 
Injunction. 

The  writ  of  prohibition  is  that  process  by 
which  a  superior  court  prevents  an  inferior 
tribunal  from  exercising  jurisdiction  with 
which  it  has  not  been  vested  by  law.  Hence, 
where  the  chancery  court  attempts  to  enjoin 
execution  of  a  judgment  in  a  criminal  pro- 
ceeding, a  writ  of  prohibition  will  be  issued 
to  prevent  the  court  from  exceeding  its  ju- 
risdiction. 

[See  111  Am.  St.  Rep.  930.] 

Same. 

That  a  chancery  court  which  enjoined  the 
execution  of  a  criminal  judgment  did  not 
propose  to  issue  any  further  order  is  no 
ground  for  the  denial  of  a  writ  of  prohibition, 
for  the  denial  of  the  writ  would  leave  the 
injunction  in  force. 

Criminal    Iia^^    —   Present    Insanity    — 
Time  "Wben  Issne  May  Be  Tried. 

Kirby's  l>ig.  §  4003,  providing  for  insanity 
inquests  by  the  probate  court,  was  enacted 
Holely  for  the  purpose  of  protecting  the  civil 
and  property  rights  of  insane  persons,  and 
has  no  reference  to  determining  the  qwstion 
of  the  sanity  of  one  who  has  been  convicted 
and  sentenced  to  be  executed  for  a  criminal 
offense. 

[See  note  at  end  of  this  case.] 

Same. 

Kirby's  Dig.  §  2454,  providing  for  an  in- 
quest by  sheriflf*8  jury  into  the  insanity  of 
persons  sentenced  to  be  executed,  affords  such 
person  a  remedy  in  case  he  becomes  insane 
after  trial.  Hence  the  chancerv  court  cannot. 
on  the  ground  that  such  person  has  no  other 
remedy,  justify  an  order  enjoining  his  execu- 
tion. 

[See  note  at  end  of  this  case.] 


Acts  1913,  p.  172,  providing  that,  when  a 
judgment  of  death  is  pronounced  on  uny  per- 


son, such  person  shall  be  conveyed  to  the 
state  penitentiary  and  there  kept  until  ex- 
ecuted, does  not  by  implication  repeal  Kirby's 
Dig.  §  2454,  authorizing  the  sheriff  to  hold 
an  inquest  into  the  sanity  of  the  person  sen- 
tenced to  be  executed. 

[See  note  at  end  of  this  case.] 

Same. 

Regardless  of  statute,  one  convicted  and 
sentenced  to  execution  will,  where  he  becomes 
insane  after  trial,  be  granted  a  stay  of  ex- 
ecution. Hence  the  chancery  court  cannot 
justify  an  order  enjoining  execution  on  the 
ground  that  the  party  had  no  remedy  at  lav\. 

[See  note  at  end  of  this  case.] 

Original  petition  for  writ  of  prohibition. 
J.  V.  Ferguson  et  al.,  petitioners,  and  J.  E. 
Martineau  et  al.,  respondents.  Writ  grant- 
ed. 

[318]  One  Artliur  Hodges  was  convicte<l 
of  murder  in  the  first  degree  in  the  Clark 
Circuit  Court.  He  appealed  to  this  court 
and  the  judgment  of  the  circuit  court  was 
affirmed.  After  the  judgment  of  the  Clark 
Circuit  Court,  Hodges  made  application  to 
that  court  for  a  writ  of  coram  nchis  to  in- 
quire into  the  issue  of  his  sanity  at  the 
time  of  the  alleged  offense  for  which  he 
was  convicted.  The  writ  was  issued,  and 
upon  a  trial  of  that  issue  before  a  jury 
it  was  determined  that  Hodges  was  sane. 
Hodges  was  then  conveyed  to  the  State  peni- 
tentiary and  delivered  to  the  superintendent 
thereof  to  await  his  execution  [319]  under 
the  provisions  of  the  act  approved  February 
15,  1913,  Act  55,  the  Acts  of  1913. 

On  the  6th  day  of  November,  1914,  upon 
the  petition  of  W.  M.  Rankin,  with  accom- 
panying affidavits,  setting  forth  that  Ar- 
thur Hodges  is  now  insane,  and  asking  that 
inquiry  be  made  into  the  question  of  his 
sanity  at  the  present  time,  the  county  and 
probate  judge  of  Pulaski  County,  upon  con- 
sideration of  the  petition,  granted  the  same 
and  ordered  a  warrant  to  issue  for  the  arrest 
of  Arthur  Hodges,  and  directed  the  sheriff 
to  have  him  before  the  probate  court  on  the 
23d  day  of  November,  1914,  to  have  the  ques- 
tion of  his  sanity  determined. 

On  the  7th  of  November,  1914,  application 
was  made  to  the  chancery  court  of  Pulaski 
County  for  an  injunction  against  the  Com- 
missioners of  the  Arkansas  Penitentiary,  re- 
straining them  from  executing  Hodges  on  the 
dav  set  for  his  execution.  The  chancerv 
court  granted  the  petition  and  issued  an 
order  enjoinin*^  the  commissioners  from  ex- 
ecuting Hodges  on  the  14th  day  of  Novem- 
ber, 1914,  or  on  any  other  date  until  the 
further  orders  of  the  cliancery  court. 

The  petitioners  apply  to  this  court  for 
writs  of  prohibition,  directed  to  the  judge 
of  the  chancerv  court  of  Pulaski  Countv 
and  to  the  judge  of  the  county  and  probate 
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court  of  said  county,  prohibiting  them  from 
interfering  with  the  execution  of  Arthur 
Hodges  on  the  day  set  for  his  execution  under 
the  sentence  and  judgment  of  the  Clark  Cir- 
cuit Court. 

The  judge  of  the  probate  court  of  Pulai^ki 
County  set  up,  in  response  to  the  petition, 
that  the  writ  of  prohibition  should  not  issue 
for  the  reason  that  this  court  has  no  juris- 
diction to  issue  a  writ  prohibiting  the  pro- 
bate court  of  Pulaski  County  from  exercis- 
ing its  jurisdiction  to  inquire  into  the  ques- 
tion of  the  sanity  of  Hodges,  and  further 
set  up  that  he  had  such  jurisdiction  and  that 
he  had  exercised  it  for  good  cause  shown. 
The  chancellor  of  the  Pulaski  Chancery 
Court  responded  that  he  issued  the  injunction 
lestraining  the  commissioners  from  execut- 
ing Hodges  until  his  sanity  could  be  deter- 
mined [320]  by  the  probate  court  on  the 
23d  day  of  November,  1914,  the  day  set  by 
that  court  for  the  inquisition;  that  he  had 
issued  all  the  orders  that  he  could  issue  or 
would  issue  and  that  the  petitioners,  if  ag- 
grieved by  his  action,  had  their  remedy  by 
way  of  appeal,  and  not  by  writ  of  prohibi- 
tion. 

For  the  convenience  of  hearing,  the  cases 
are  consolidated  here  and  disposed  of  in  one 
opinion. 

Wm,  Tj,  Moo8€  and  J  no.  P.  Streepey  for 
petitioners. 

Janes  d  Oicena  and  Bradshaw,  Rhoton  de 
Helm  for  respondents. 

[321]  Wood,  J.  {after  stating  the  facta). — 
(1)  In  Featherstone  v.  Folbre,  75  Ark.  510- 
512,  88  S.  W.  554,  we  said:  "This  court 
lias  no  original  jurisdiction  to  control  or  su- 
pervise any  proceedings  of  the  probate  court. 
That  all  belongs  to  the  circuit  courts,  as 
matters  of  original  jurisdiction,  and  to  this 
court  by  appellate  or  supervisory  jurisdic- 
tion over  the  circuit  courts.  This  court  su- 
pervises and  controls  all  courts  inferior  to 
the  circuit  courts  only  through  the  latter 
courts.  In  no  other  way  can  the  harmony  of 
our  judicial  system,  as  at  present  constituted, 
be  preserved." 

In  the  same  case  we  held  that  the  super- 
visory jurisdiction  of  this  court  over  the 
probate  court  "comes,  not  originally,  but 
by  way  of  appeal  and  supervision  through 
the  circuit  courts." 

It  follows  that  this  court  has  no  juris- 
diction to  issue  the  writ  of  prohibition  in 
this  case,  directed  to  the  probate  court. 
If  the  application  for  a  writ  of  prohibition 
directed  to  the  probate  court  had  been  first 
made  in  the  circuit  court  and  refused,  then 
this  court  would  have  jurisdiction  by  reason 
of  its  superintending  control  over  the  circuit 
court,  but  this  was  not  done. 


[322]  The  petition  for  the  writ  of  prohibi- 
tion directed  to  the  probate  court  must  be 
denied. 

(2)  Courts  of  equity  have  to  do  with 
civil  and  property  rights,  and  they  have  no 
jurisdiction  to  interfere  by  injunction  with 
criminal  proceedings.  They  cannot  stay  proc- 
esses of  courts  having  the  exclusive  jurisdic- 
tion of  criminal  matters,  where  no  civil  or 
property  rights  are  involved.  Portia  v.  Fall, 
34  Ark.  375;  Medical,  etc.  Inst.  v.  Hot 
Springs,  34  Ark.  559;  Taylor  v.  Pine  BluflF, 
34  Ark.  603;  Waters  Peirce  Oil  Co.  v.  Little 
Rock,  39  Ark.  412;  High  on  Injunctions,  % 
68;  Kerr  on  Injunctions  in  Equity^  p.  2, 
star;  1  Wharton  Cr.  Law,  §  403. 

This  court  in  State  v.  Vaughan,  81  Ark. 
125,  11  Ann.  Cas.  277,  98  S.  W.  685,  118 
Am.  St.  Rep.  29,  7  L.R.A.(N.S.)  899,  quot- 
ing from  the  Illinois  Supreme  Court,  said: 
"It  is  elementary  law  that  the  subject-mat- 
ter of  the  jurisdiction  of  the  court  of  chan- 
cery is  civil  property.  .  .  .  The  court 
has  no  jurisdiction  in  matters  merely  crim- 
inal or  merely  immoral,  which  do  not  affect 
any  right  to  property.  It  is  no  part  of  the 
mission  of  equity  to  administer  the  criminal 
law  of  the  State.  A  court  of  equity  has  no 
jurisdiction  over  matters  merely  criminal  or 
merely  immoral." 

The  Supreme  Court  of  the  United  States. 
In  re  Sawyer,  124  U.  S.  200-209,  210,  8  S. 
Ct.  482,  31  U.  S.  (L.  ed.)  402,  405,  says: 
'The  office  and  jurisdiction  of  a  court  of 
equity,  unless  enlarged  by  express  statute, 
are  limited  to  the  protection  of  rights  of 
property.  It  has  no  jurisdiction  over  the 
prosecution,  punishment  or  pardon  of  crimes 
and  misdemeanors,  or  over  the  appointment 
or  removal  of  public  officers.  To  assume 
such  a  jurisdiction  or  to  sustain  a  bill  in 
equity  to  restrain  or  relieve  against  pro- 
ceedings for  the  punishment  of  offenses,  or 
for  the  removal  of  public  officials,  is  to  in- 
vade the  domain  of  the  courts  of  common 
law,  or  of  the  executive  and  administrative 
departments  of  the  government."  See  also 
Fitts  V.  McGhee,  172  U.  S.  516,  19  S.  Ct, 
269,  43  U.  S.  (L.  ed.)  535;  6  Pom.  Eq.  Jut. 
§  644,  and  authorities  cited.  Such  suit  is 
in  effect  a  suit  against  the  State. 

[323]  It  follows  that  the  chancery  court 
was  wholly  without  jurisdiction  to  stay  the 
execution  of  the  judgment  of  the  Clark  Cir- 
cuit Court. 

(3)  "The  writ  of  prohibition  is  that  proc- 
ess by  which  a  superior  court  prevents  an 
inferior  court  or  tribunal  from  usurping  or 
exercising  jurisdiction  with  which  it  has 
not  been  vested  by  law."  2  Spelling  on  In- 
junctions and  Other  Extraordinary  Remedies, 
§  1716.  See  also  Shortt  on  Informations, 
Mandamus  and  Prohibition',  p.  436. 
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(4)  Here  the  want  of  jurisdiction  on  the 
part  of  the  chancery  court  appears  on  the 
face  of  the  proceedings,  and  the  writ  of  pro- 
hibition to  quash  and  to  restrain  the  en- 
forcement of  its  orders  will  go. 

Learned  counsel  for  the  respondents  insist 
that  the  writ  should  not  be  issued  in  this 
case  because  the  chancellor  shows  that  he 
lias  done  everything  that  he  proposes  or 
can  do  in  the  matter.  But  the  injunction 
issued  by  the  chancellor  is  outstanding,  and 
it  will  be  presumed  that  unless  recalled,  the 
officers  will  obey  the  same,  or,  if  they  do  not, 
the  chancellor  will  proceed  to  punish  them 
for  contempt  of  court  in  disobedience  of  his 
order. 

*'If,"  said  Lord  Mansfield,  ''it  appears  from 
the  face  of  the  proceedings  that  the  court 
below  has  no  jurisdiction,  a  writ  of  prohibi- 
tion may  issue  at  any  time  either  before  or 
after  sentence,  because  all  is  a  nullity;  it  is 
corwn  nan  judice,**  Buggin  v.  Bennett,  4 
Burr.  (Eng.)  2037;  Shortt  on  Information, 
etc.  §  447,  and  cases  cited  in  note. 

(5)  It  is  further  insisted  that  the  chan- 
cery court  had  jurisdiction  to  issue  the  in- 
junction ancillary  to  or  in  aid  of  the  juris- 
diction of  the  probate  court  to  enable  it  to 
enforce  its  orders.  The  chancery  court  has 
no  such  jurisdiction;  but  if  it  were  con- 
ceded that  the  chancery  court  had  such  juris- 
diction, the  injunction  could  not  properly 
issue  in  aid  of  the  probate  court's  jurisdic- 
tion, for  the  probate  court  itself  was  without 
jurisdiction.  The  statute  under  w^hich  the 
respondents  claim  that  the  probate  court 
has  jurisdiction,  to  wit:  section  4003  of 
Kirby's  Digest,  is  as  follows: 

[3241  "If  any  person  shall  give  informa- 
tion in  writing  to  such  court  that  any  per- 
son in  his  county  is  an  idiot,  lunatic,  or  of 
unsound  mind,  and  pray  that  an  inquiry 
thereof  be  had,  the  court,  if  satisfied  that 
there  is  good  cause  for  the  exercise  of  its 
jurisdiction,  shall  cause  the  person  so 
charged  to  be  brought  before  such  court, 
and  inquire  into  the  facts  by  a  jury,  if  the 
facts  be  doubtful." 

(6)  This  statute  was  enacted  solely  for 
the  purpose  of  protecting  the  civil  and  prop- 
erty rights  of  insane  persons,  as  is  clearly 
shown  by  the  section  itself  and  the  other 
sections  of  the  same  chapter  (chap.  83, 
Kirby*s  Dig.).  It  has  no  reference  whatever 
to  determining  the  issue  of  the  sanity  of 
one  who  has  been  convicted  and  sentenced 
to  be  executed  for  a  criminal  offense,  and 
who  is  already  in  custody  of  the  law  for 
that  purpose. 

It  is  further  contended  that  the  injunction 
should  go  because  if  Hodges  is  now  insane 
he  has  no  other  legal  remedy  than  to  apply 
to  the  probate  court  and  to  the  chancery 
court  as  he  has  done  and  that  a  great  wrong 


would  be  perpetrated  upon  him  for  which 
there  was  no  other  remedy. 

Section  2454  of  Kirby's  Digest  provides 
that,  w^hen  the  sheriff  is  satisfied  that  there 
are  reasonable  grounds  for  believing  that 
the  defendant  is  insane  he  may  summon  a 
jury  to  inquire  as  to  his  insanity,  and  if  the 
jury  finds  that  he  is  insane,  then  the  sheriff 
shall  suspend  the  execiftion  and  immediately 
transmit  the  inquisition  to  the  Grovemor. 

The  respondents  contend  that  this  section 
has  been  repealed  by  Act  55  of  the  Acts  of 
1013,  providing  that  "when  a  judgment  of 
death  is  pronounced  upon  any  person  upon 
conviction  of  a  capital  offense,  said  person 
shall  be  immediately  conveyed  to  the  State 
penitentiary  and  there  kept  awaiting  execu- 
tion," etc.  And  also  that  the  "said  super- 
intendent or  the  assistants  appointed  by  him, 
shall  proceed,  unless  a  suspension  of  execu- 
tion be  ordered,  at  the  time  named  in  said 
sentence,  to  cause  the  said  felon  under  sen- 

« 

tence  of  death  to  be  electrocuted  until  he 
is  dead." 

[325]  (7)  There  is  no  express  repeal  of 
the  statute  conferring  power  upon  the  sheriff 
of  the  county  where  the  defendant  has  been 
convicted  of  inquiring  into  his  sanity  at  the 
time  set  for  his  exccuton,  and  the  statute 
conferring  upon  him  such  power  is  not  re- 
pealed by  implication,  and  if  it  came  to  his 
knowledge  that  the  defendant  was  insane  at 
the  time  set  for  his  execution  the  sheriff 
would  still  have  the  power  to  make  the  in- 
quiry, and  if  the  superintendent  of  the  peni- 
tentiary should  refuse  him  the  custody  of  the 
prisoner  for  that  person  he  could  invoke  the 
aid  of  the  circuit  court  or  the  judge  of  that 
court  in  vacation  to  have  the  custody  of  the 
prisoner  surrendered  to  him  for  the  purpose 
of  making  the  inquisition  as  to  his  alleged 
insanity.  But,  if  it  be  conceded  that  Act  65 
of  the  Acts  of  1913,  supra,  repealed,  by  impli- 
cation, the  statute  conferring  such  power 
upon  the  sheriff,  still  there  would  be  an 
adequate  remedy  for  the  defendant  at  the 
common  law,  in  the  absence  of  any  statute 
upon  the  subject,  for  all  of  our  statutes 
passed  for  the  protection  of  insane  persons 
against  the  punishment  that  the  law  would 
otherwise  inflict  upon  them  for  the  commis- 
sion of  criminal  offenses,  are  but  declaratory 
of  the  common  law,  or  cumulative  of  the 
remedies  that  were  there  provided  for  their 
protection   in  such  cases. 

In  Taffe  v.  State,  23  Ark.  34,  this  court 
said:  "The  flrst  principles  of  the  elemen- 
tary books  are,  that  whenever  a  person  is 
disqualified  from  defending  himself,  by  the 
loss  or  want  of  reason,  he  shall  not  be  the 
subject  of  a  legal  prosecution  or  penalty." 
And,  further,  quoting  from  4  Blk.  Com.  24 
and  395:  ''If  a  man  in  his  sound  memory 
commits  a  capital  offense,  and  before  his  ar- 
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In  California  it  is  declared  by  statute 
(Pen.  Code,  §  1367)  that  no  person  shall  be 
compelled  to  defend  against  a  criminal 
charge  while  he  is  insane;  and  whenever  and 
however  up  to  and  including  the  time  of 
judgment  a  doubt  of  the  present  and  pre- 
sumed sanity  of  a  defendant  in  a  criminal 
case  is  created  in  the  mind  of  the  court  hav- 
ing him  in  charge,  it  becomes  the  duty  of 
that  court,  with  the  aid  of  a  jury  especially 
impaneled  for  that  purpose,  to  inquire  into 
the  then  mental  condition  of  the  defendant 
(Pen.  Code,  §  1368).  The  foregoing  pro- 
visions are  for  the  purpose  of  ascertaining 
if  the  defendant  rightly  comprehends  the  na- 
ture and  object  of  the  proceedings  pending 
against  him,  and  is  mentally  competent  to 
make  a  just  and  rational  defense.  People  v. 
Kirby,  15  Cal.  App.  264,  114  Pac.  794.  As 
to  the  showing  required  to  make  it  the  duty 
of  the  coiirt  to  submit  the  question  of  sanity 
to  a  jury,  there  is  no  discretion  left  in  the 
court  when  a  doubt  arises  as  to  the  sanity 
of  the  defendant.  People  v.  West,  25  Cal. 
App.  369,  143  Pac.  793,  wherein  the  court 
said:  "Ordinarily,  at  least,  if  there  are 
statements  under  oath  of  a  credible  person 
or  persons  that  the  defendant  is  insane,  a 
doubt  is  or  should  be  raised  as  to  the  de- 
fendant's sanity  and  the  question  must  be 
submitted  to  a  jury.  The  only  contingency 
is,  Does  a  doubt  arise?  If  Information 
comes,  through  a  proper  source  and  through 
proper  channels,  that  the  defendant  is  in- 
sane, or  if,  through  observation  and  per- 
sonal inspection,  the  information  is  disclosed 
to  the  court,  a  jury  must  be  impaneled  to 
pass  upon  the  mental  condition  of  the  ac- 
cused." 

The  doubt  on  the  existence  of  which  a 
trial  of  the  present  sanity  of  a  defendant 
must  be  had,  is  a  doubt  arising  in  the  mind 
of  the  court  having  the  defendant  in  charge. 
People  V.  Fountain,  170  Cal.  460,  150  Pac. 
341;  People  V.  Kirby,  15  Cal.  App.  264,  114 
Pac.  794.  But  in  the  absence  of  such  a  doubt, 
where  the  court  had  ample  opportunity  to 
observe  and  note  the  defendant's  mental  con- 
dition from  time  to  time,  and  in  particular 
on  the  date  when  his  present  insanity  is 
suggested,  the  court  is  not  required  nor  is 
it  an  abuse  of  its  discretion,  to  refuse  to 
submit  the  question  of  the  defendant's  pres- 
ent insanity  to  a  jury  in  advance  of  the 
trial,  though  affidavits  of  insanity  are  pre- 
sented. People  v.  Kirby,  16  Cal.  App.  264, 
114  Pac.  794;  People  v.  Fountain,  170  Cal. 
460,  150  Pac.  341.  And  to  the  same  effect 
was  People  v.  Geiger,  116  Cal.  440,  48  Pac. 
389.  In  People  v.  Stock,  19  Cal.  App.  748, 
127  Pac.  798,  after  conviction  and  after 
motions  for  new  trial  and  an  arrest  of  judg- 
ment had  bt>en  denied,  the  counsel  for  de- 
fendant presented  certain  affidavits,  and  re- 


quested that  the  sanity  of  the  defendant 
should  be  inquired  into  and  that  the  time 
for  pronouncing  judgment  be  continued  in 
order  that  this  might  be  done.  The  trial 
judge  announced  that  in  his  opinion  there 
was  no  doubt  as  to  the  sanity  of  the  de- 
fendant, but  that  he  would  accede  to  the 
request  of  counsel  for  defendant  and  allow 
an  examination  to  be  made  by  a  commission 
of  physicians,  which  examination  was  imme- 
diately thereafter  had.  The  physicians 
called  to  make  this  inquiry  reported  that 
they  found  the  defendant  to  be  sane,  and 
the  court  thereupon  proceeded  to  pronounce 
sentence.  It  was  held  that  tlie  examination 
was  not  had  in  accordance  with  the  provi- 
sions of  the  statute  (Penal  Code,  §  1368) 
providing  that  if,  during  the  pendency,  of  an 
action,  up  to  and  including  the  time  wlicn 
the  defendant  is  brought  up  for  judgment, 
a  doubt  arises  aa  to  his  sanity,  "the  court 
must  order  the  question  as  to  his  sanity  to 
be  submitted  to  a  jury."  It  was  further 
held  that  taking  into  con.sideration  the  an- 
nouncement made  by  the  court,  both  before 
and  after  the  appointment  of  the  commission 
which  examined  into  the  question  of  the  de- 
fendant's sanity,  that  he,  the  trial  judge,  had 
no  doubt  at  all  as  to  the  sanity  of  tiie  defend- 
ant, the  proceedings  had  on  the  inquiry 
might  be  disregarded  wholly.  And  see  People 
V.  Knott,  122  Cal.  410,  56  Pac.  154. 

In  Colorado  the  statute  (R.  S.  Colo.  1908. 
§  1614)  authorizing  inquisitions  provides  as 
follows:  "A  person  that  becomes  lunatic  or 
insane  after  the  commission  of  a  crime  or 
misdemeanor  ought  not  to  be  tried  for  the 
offense  during  the  continuance  of  the  lunacy 
or  insanity.  If,  after  verdict  of  guilty  and 
before  judgment  pronounced,  such  person  be- 
comes lunatic  or  insane,  then  no  judgment 
shall  be  given  while  such  lunacy  or  insan- 
ity shall  continue,  and  if  after  judgment  and 
before  execution  of  the  sentence,  such  person 
becomes  lunatic  or  insane,  then  in  case  the 
punishment  be  capital,  the  execution  there- 
of shall  be  stayed  until  the  recovery  of  such 
person  from  the  insanity  or  lunacy.  In  all 
these  cases  it  shall  be  the  duty  of  the  court 
to  impanel  a  jury  to  try  the  question  wheth- 
er the  accused  be  at  the  time  of  the  impan- 
eling insane  or  lunatic."  In  Bulger  v.  Peo- 
ple (Colo.)  156  Pac.  800,  it  was  held  that 
as  the  statute,  however,  did  not  state  in  what 
manner  the  fact  of  insanity  should,  in  the 
first  instance,  be  ascertained,  the  common 
law  necessarily  controlled  in  that  regard; 
and  thereunder,  when  insanity  in  such  cases 
was  suggested  or  alleged,  the  court  might 
determine  the  condition  of  the  priB<mer's 
mind  by  a  personal  inspection  or  examina- 
tion of  him,  either  public  or  private,  by 
inquiry  from  attending  physicians,  or  from 
those  around   the  prisoner   who  had   meau«; 
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of  knowledge;  and  that  if,  after  such  inves- 
tigation and  inquiry,  the  judge  had  no  doubt 
of  the  prisoner's  sanity,  he  was  neither 
bound  to  nor  should  he  order  an  inquisi- 
tion. It  was  said  that  it  would  seem  that 
the  sole  modification  of  the  common  law  by 
the  statute  was  to  require  the  court,  in  eases 
where  it  believed  that  the  defendant  was 
insane,  or,  perhaps,  where  it  had  doubt  of 
his  sanity,  to  impanel  a  jury  and  try  the 
question. 

In  Illinois  it  is  provided  (Crim.  Code,  par. 
284,  Hurd's  Stat.  1013,  p.  865)    that  if  on 
the  trial  of  one  charged  with  orime  it  ap- 
pears  he   was   insane   when   the   crime  was 
committed,   the  jiiry  shall  so  find  by  their 
verdict,  and  shall  also  find  whether  he  has 
entirely   and  permanently   recovered.     If   he 
has  not,  he  will  be  committed  to  the  state 
hospital   for   the   insane,   to   be  kept  there 
until  fully  and  permanently  restored.    If  he 
was  insane  when  the  crime  was  committed 
but    has    fully    recovered    he   must    be    dis- 
charged.   Paragraph  285  provides  that  when 
a  person  becomes  insane  after  the  commis- 
sion of  a  crime  he  shall  not  be  tried  during 
the  continiiance  of  his  insanity.     If  he  be- 
comes insane  after  a  verdict  of  guilty  and 
before  judgment  no  judgment  shall  be  ren- 
dered on  the  verdict  during  the  continuance 
of  the  insanity.     If  after  judgment  and  be- 
fore execution  of   the  sentence   he   becomes 
insane,  in  ease  the  punishment  is  capital,  the 
execution  shall  be  stayed  until  the  prisoner 
recovers   from    insanity.      "In    all    of   these 
cases  it  shall   be  the  duty  of  the  court  to 
impanel  a  jury  to  try  the  question  whether 
the  accused  be,  at  the  time  of  impaneling, 
insane  or   lunatic."     In   People  v.   Gavrilo- 
vitch,  265  111.  U,  106  N.  E.  521,  the  court 
said:     "Our  statute  does  not  expressly  de- 
clare that  no  one  shall    *e  tried  for  a  crimi- 
nal offense  while  he  is  insane,  but  the  pro- 
vision of  paragraph  285  that  where  a  person 
becomes    lunatic   or    insane    after    the    com- 
mission of  the  crime  he  shall  not  be  tried 
for  the  offense  during  the  continuance  of  the 
insanity  is  not  and  was  not  intended  to  be 
an  abrogation  of  the  common  law  that  no 
person  can  be  compelled  to  plead  to  a  crimi- 
nal diarge  and  be  placed  on  trial  for  the 
crime  while  insane.    ...    It  has  been  held 
in  a  number  of  decisions  that  where  it  was 
claimed  on  behalf  of  a  person  who  has  been 
indicted  for  crime  that  he  was  insane  when 
the  time  came  for  him  to  be  arraigned  and 
called  upon  to  plead,  the  court  might  exer- 
cise some  discretion,  in  view  of  the  known 
circumstances  and  condition  of  defendant,  in 
determining   whether    the   issue   of    insanity 
should   be   first   tried   before   the   defendant 
should  be  required  to  plead  and   be  placed 
npcq  his  trial  for  the  crime.     .    .     .     When 
the  trial  is  ordered  for  the  purpose  of  de- 


termining the  defendant's  sanity  the  inquiry 
is  confined  to  his  insanity  at  the  time  of  the 
trial  upon  that  question,  for  the  purpose  of 
determining  whether  he  is  sane  and  has  tlut 
capacity  to  make  a  rational  defense.  His 
mental  condition  at  the  time  of  the  commis- 
sion of  the  alleged  crime  is  foreign  to  the 
inquiry.  That  question  is  only  competent  to 
be  considered  and  passed  upon  when  the  ac- 
cused is  placed  upon  his  trial  for  the  al- 
leged crime.  The  provision  of  paragraph 
285  of  our  criminal  code  that  where  a  jury 
is  impaneled,  before  the  accused  is  placed 
upon  his  trial,  to  determine  the  question  of 
his  sanity,  the  inquiry  is  to  be  whether  he 
was  at  the  time  of  impaneling  the  jury  in- 
sane, is  applicable  in  all  cases  where  the 
sanity  of  the  accused  is  tried  as  a  prelimi- 
nary issue  to  his  being  placed  on  trial  for 
the  crime  he  is  charged  with.  Even  in  a 
case  where  it.  is  not  claimed  that  the  ac- 
cused was  insane  at  the  time  the  crime  was 
committed  but  where  the  claim  is  he  has 
since  the  commission  of  the  alleged  crime 
become  insane,  the  statute  expressly  limits 
the  inquiry  to  the  accused's  mental  condi- 
tion at  the  time  of  the  impaneling  the  jury, 
and  in  such  case  the  inquiry  into  and  find- 
ing as  to  what  his  mental  condition  vras  pre- 
vious to  the  trial  upon  the  question  of  his 
sanity  are  unauthorized  and  improper.  The 
purpose  of  the  inquiry  is  to  determine  wheth- 
er the  accused  is  then, in  a  mental  condition 
that  would  justify  his  being  placed  on  trial 
for  the  crime." 

In  J<yioa  the  statute  ^Code,  §  5540)  pro- 
vides that  if  a  defendant  appears  in  any 
stage  of  the  trial  of  a  criminal  prosecution, 
and  a  reasonable  doubt  arises  as  to  his  san- 
ity, further  proceedings  must  be  suspended 
and  a  trial  had  on  that  question.  In  State 
V.  Cooper,  169  la.  571,  151  N.  W.  835,  it 
was  held  that  where  the  trial  court  saw  the 
defendant  at  the  time  sentence  was  to  be 
pronounced  (w)iich  was  the  time  his  counsel 
made  the  request  for  a  jury  to  determine 
his  alleged  insanity)  and  during  the  sev- 
eral days  consumed  in  the  trial,  and  evi- 
dently had  no  reasonable  doubt  as  to  the 
sanity  of  the  defendant,  it  did  not  err  in 
denying  the  request. 

The  Kansas  statute  (Gen.  St.  1901,  c.  09). 
the  purpose  of  which  was  to  provide  proce- 
dure whereby  a  judicial  determination  might 
be  had  of  whether  or  not  the  person  being 
examined  was  a  proper  subject  to  become  a 
patient  in  the  ntate  hospital  for  the  insane, 
was  applied  in  the  case  of  In  re  Wright,  74 
Kan.  406,  409,  86  Pac.  460,  89  Pac.  678. 
wherein  the  court  said;  "Upon  the  exami- 
nation of  the  petitioner  in  this  case  he  was 
found  by  the  jury  to  be  suffering  from  men- 
tal strain  of  five  days'  duration,  and  to  be 
in   such  a  condition  as  to  make  him  a  fit 
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person  to  be  sent  to  the  state  hospital.  The 
physician  juror  added  his  opinion  to  the 
verdict  that  the  patient  was  suffering  from 
temporary  mental  strain.  It  does  not  ap- 
pear whether  or  not  any  evidence  was  of- 
fered upon  the  hearing  of  the  plea  in  bar, 
except  the  proceedings  in  the  probate  court. 
These  facts  show  that  the  examining  magis- 
trate liad  jurisdiction  of  the  defendant  con- 
tinually from  the  time  he  was  arrested  until 
the  order  of  commitment  was  issued,  and 
that,  having  such  jurisdiction,  it  was  his 
right  and  duty  to  determine  every  question 
involved  in  a  preliminary  examination  un- 
der the  warrant,  including  the  mental  fitness 
of  the  defendant  to  make  his  defense.  It  is 
the  law  of  this  country,  independent  of  any 
statute,  that  defendant  shall  not  be  com- 
pelled to  answer  to,  or  defend  against,  a 
criminal  charge  if  mentally  or  physically  un* 
able  at  the  time  to  do  so  in  a  rational  man- 
ner, when  such  disability  has  developed  after 
the  alleged  commission  of  such  crime;  but, 
in  the  absence  of  a  statute  to  the  contrary, 
the  duty  of  determining  whether  or  not  such 
disability  exists  rests  with  the  court  whose 
duty  it  is  to  hear  such  answer  or  defense. 
When  the  attention  of  a  court  is  called  to 
the  fact  that  the  defendant  about  to  be  ar- 
raigned before  it  is  unable,  because  of  men- 
tal disability,  to  make  proper  defense  to  the 
accusation  against  him,  it  is  doubtless  the 
duty  of  the  court  to  take  notice  of  the  sug- 
gestion and  to  make  such  inquiry  concerning 
it  as  will  fully  protect  the  rights  of  the 
accused.  Upon  such  an  inquiry  the  findings 
of  a  court  in  a  lunacy  proceeding,  and  any 
other  proper  evidence,  may  be  received  and 
considered.  The  verdict  and  proceedings  pre- 
sented to  the  magistrate  in  this  case  can  only 
be  considered  as  evidence  tending  to  show  the 
present  mental  condition  of  the  petitioner. 
It  appears  that  this  evidence  was  offered 
for  another  and  different  purpose,  but  the 
object  and  manner  of  its  presentation  are 
immaterial.  It  was  sufficient  to  call  the  at- 
tention of  the  court  to  the  claim  that  the 
defendant  was  insane  and  incapable  of  mak- 
ing proper  answer  to  the  charge  pending 
against  him.  This  was  a  matter  of  too  much 
gravity  to  be  ignored  because  of  any  sup- 
posed irregularity  in  the  form  of  its  presen- 
tation. It  was  the  duty  of  the  magistrate 
to  take  notice  of  this  claim  and  determine 
the  defendant's  mental  condition  before  pro- 
ceeding further  with  the  examination." 

A  Michigan  statute  (Act  No.  238  of  Pub. 
Acts  of  1905,  §  19)  provides  in  part  as  fol- 
lows: "When  a  person  accused  of  the  crime 
of  murder,  etc.  .  .  .  shall  appear  to  be 
insane,  or  shall  have  escaped  indictment 
upon  the  grounds  of  insanity  or  shall  have 
been  acquitted  upon  trial  upon  the  grounds 
of  insanity,  the  court,  being  certified  by  the 


jury  or  otherwise  of  the  fact,  shall  carefully 
inquire  and  ascertain  whether  his  insanity 
in  any  degree  continues,  and  if  it  does,  shall 
order  such  person  into  safe  custody  and  >  to 
be  sent  to  the  state  asylum.  If  any  person 
in  confinement  under  indictmoit  for  the 
crime   of     .     .     .     murder,  shall 

appear  to  be  insane,  the  judge  of  the  cir- 
cuit court  of  the  county  where  he  is  con- 
fined shall  Institute  a  careful  investiga- 
ation.  He  shall  call  two  or  more  repui«- 
ble  physicians  and  other  credible  witnesses, 
and  the  prosecuting  attorney  to  aid  in  the 
examination,  and  if  it  be  deemed  necessary 
to  call  a  jury  for  that  purpose,  is  fully 
empowered  to  compel  the  attendance  of  wit- 
nesses and  jurors.  If  it  is  satisfactorily 
proved  that  such  person  is  insane,  said 
judge  may  discharge  such  person  from  im- 
prisonment and  order  his  safe  custody  and 
removal  to  the  state  asylum,  where  such 
person  shall  remain  until  restored  to  his 
right  mind,  and  then,  if  the  said  judge  shall 
have  so  directed,  the  superintendent  of  said 
asylum  shall  inform  ihe  said  judge  and 
prosecuting  attorney,  so  that  the  person  so 
confined  may  within  sixty  days  thereafter  be 
remanded  to  prison  and  criminal  proceed- 
ings be  resumed,  or  he  be  otherwise  dis- 
charged." In  People  v.  Hall,  185  Mich.  54, 
161  N.  W.  687,  a  petition  of  the  prosecuting 
attorney  was  presented,  wherein  he  repre- 
sented to  the  court:  "That  he  is  informed 
and  believes  and  has  reason  to  believe  that 
the  said  George  Hall  has  been  demented  since 
childhood,  and  that  on  said  18th  day  of 
April,  A.  D.  1911,  he  was  seriously  dement- 
ed, if  not  insane,  and  that  your  petitioner 
believes  that  he  has  not  fully  recovered  from 
his  mental  illness  and  is  still  demented,  if 
not  insane."  The  petition  was  accompanied 
by  four  aflidavits,  wherein  the  affiants  like- 
wise set  up  that  they  "believed  that  said 
Hall  since  early  childhood  was  demented,  if 
not  at  times  insane,  and  therefore  that  they 
doubted  his  sanity."  It  was  held  that  the 
petition  was  sufficient  to  clothe  the  court 
with  authority  to  make  the  investigation  con- 
templated by  the  statute. 

The  practice  in  Miaaouri  was  stated  in 
State  V.  Church,  199  Mo.  605,  98  8.  W.  16, 
as  follows:  "If  the  accused  is  insane  at 
the  time  of  the  commission  of  the  offense 
with  which  he  is  charged,  this  is  tried  by 
the  jury  charged  with  the  trial  of  the  in- 
dictment or  information,  and  in  this  waT 
his  insanity,  if  proven,  is  available  as  a  de- 
fense; but  if  he  becomes  insane  after  he  is 
indicted  or  information  is  preferred  against 
him  by  the  proper  officer  and  before  his 
trial  for  the  offense,  and  the  court  having 
cognisance  of  the  case  should  have  reason  to 
believe  that  he  has  so  become  insane,  thisi 
preliminary  questiion  is  made  the  subject  of 
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statutory  regulation  (sec.  2603,  R.  S.  1899), 
and  it  is  made  the  duty  of  such  court  to 
suspend  all  further  proceedings  against  such 
person  under  said  charge  and  to  order  a  jury 
to  be  summoned  to  try  and  decide  the  ques- 
tion   of    the    insanity    of    such    person,    etc. 
Section    2604,    Revised    Statutes    1899,    pro- 
vides  that  *'if   upon  such   inquiry   the  said 
jury  shall  become  satisfied  that  sudi  person 
has  so  become  insane,  they  shall  so  (^larc 
in    their    verdict,    and    tlte    court    shall,    by 
proper   warrant   to   the   sheriff,    marshal    or 
jailor,  order  such  person  to  be  conveyed  to 
the  lunatic  asylum  and  there  kept  until  re- 
stored   to    reason."      Section    2605    provides 
that  *'when  such  person  shall  be  restored  to 
reason,  he  shall  be  returned  to  the  county 
whence  he  came,  and  the  proceedings  against 
liim   shall   be  continued   and  be  prosecuted, 
and  his  trial  had  as  though  no  such  inquiry 
and  proceedings  therein,  as  herein  providecl, 
had  been  made,  and  if  upon  such  inquiry  it 
Bhall  be  determined  that  said  person  has  not 
80  become  insane  as  aforesaid,  the  criminal 
proceedings  against  him  shall  be  continued 
and    prosecuted,   and    his   trial    had   in   the 
same  manner  as  though  no  such  inquiry  had 
been  made  and  had."     It  will  thus  be  seen 
that  a  person  who  is  insane  at  the  time  of 
the  commission  of  a  criminal  offense,  and  is 
afterwards     indicted     or     informed     against 
therefor,  when  put  upon  trial  for  the  offense, 
may  avail  himself  of  his  insunity  as  a  de- 
fense to   the   charge  against  him,  or,  if  he 
becomes  insane  after  indictment  or  informa- 
tion presented  against  him,  his  insanity  may 
be  inquired  into  by  a  jury  as  provided  for 
by  statute,  and  in  this  way  his  rights  are 
as  fully  protected  and  every  opportunity  af- 
forded him  to  avail  himself  of  his  insanity, 
if  insane,   as  are   afforded   him   at   common 
law."     In   State  v.   Crane,  202  Mo.   54,   J  00 
S.   W.   422,   the  foregoing  was  quoted   with 
approval.     In  State  v.  Church,  199  Mo.  605, 
98  S.  W.  16,  it  was  held  that  the  foregoing 
statutes  apply  only  to  cases  of  insanity  oc- 
curring subsequent  to  indictment;  hence  the 
right  of  a  trial  of  the  question  of  the  in- 
sanity of  a  defendant  in  advance  of  the  trial 
of  the  charge  in  which  he  was  indicted  only 
applies    when    such    person    became    insane 
after  his  indictment;  and  where  his  plea  was 
that  he  was  insane  at  the  time  of  the  com- 
mission of  the  offense,  the  court  should  not 
make  an  independent  inquiry  into  his  sanity 
but  leave  him  to  make  the  defense  on  his 
trial.     See  also  In  re  McWilliaras,  254  Mo. 
512,  164  S.  W.  221. 

In  'Nebraska  a  statute  (I^ws  1901,  c.  105, 
p.  507,  §  6)  provides  as  follows:  "If  any 
convict  under  sentence  of  death  shall  appear 
to  be  insane,  the  warden  shall  forthwith  give 
notice  thereof  to  a  judge  of  the  district 
court   of  the  county  in  which   the   peniten- 


tiary is  situated,  and  shall  summon  a  jury 
of  twelve  impartial  electors  of  the  county 
to  inquire  into  such  insanity  at  a  time  and 
place  to  be  fixed  by  the  judge,  and  shall 
give  immediate  notice  thereof  to  the  attorney- 
general  of  the  state  and  the  county  attorney 
of  the  county  in  which  the  conviction  wa» 
had."  In  Barker  v.  State,  76  Neb.  289,  103 
N.  W.  1134,  106  N.  W.  450,  it  was  held  that 
the  statute  transferred  the  jurisdiction  from 
the  county  of  the  conviction  to  the  judge 
of  the  court  for  the  county  in  which  the 
penitentiary  is  situated,  and  that,  if,  in  thu 
warden's  judgment,  the  convict  appears  to 
be  insane,  the  district  judge  cannot  refusi' 
to  call  a  jury  to  investigate  the  matter; 
but,  if  the  warden  neglects  to  notify  the 
judge  that  the  convict  appears  to  be  insane, 
the  judge  should,  on  proper  information  of 
that  fact,  and  a  prima  facie  showing  that 
the  convict  was  insane,  investigate  the  mat- 
ter for  himself  so  far  as  to  determine  wheth- 
er the  convict  appears  to  be  insane,  and,  if 
he  finds  that  he  does  so  appear,  then  it  is 
his  duty  to  impanel  a  jury  to  try  the  ques- 
tion of  insanity.  The  trial  judge  cannot  re- 
fuse to  make  any  investigation  of  a  proper 
allegation  of  insanity  solely  on  the  ground 
that  the  warden  has  not  notified  him  that 
such  investigation  is  necessary.  And  on  a 
later  appeal  by  the  same  defendant,  the 
court  said:  "Upon  the  former  appeal  herein 
it  was  said  that,  when  the  application  is 
made  without  the  concurrence  of  the  warden 
of  the  penitentiary,  the  judge  to  whom  the 
application  is  made  is  not  required  to  order 
a  jury  for  the  investigation  of  the  matter, 
unless  he  finds  that  there  are  sufficient  ap- 
pearances of  insanity  to  warrant  him  in  so 
doing.  The  matter*  is  left  to  the  discretion 
of  the  judge  to  whom  the  application  is 
made.  If  the  application  is  manifestly  made 
for  purposes  of  delay,  it  should  not  be  al- 
lowed to  have  that  result.  If  the  judge  is 
satisfied  that  the  convict  appears  to  be  in- 
sane, he  should  order  an  investi&^ation  bv 
a  jury.  It  was  insisted  by  the  attorney-gen- 
eral on  the  argument  that  in  this  case  the 
judge  unnecessarily  continued  the  hearing, 
and  that  his  order  staying  the  execution  was 
erroneous.  We  did  not  consider  that  we  had 
power  to  interfere  upon  these  grounds. 
From  the  nature  of  the  case,  the  matter 
must  be  committed  to  the  discretion  of  the 
judge  to  whom  the  application  is  made. 
Nothing  should  be  allowed  to  delay  tlie  pro- 
ceedings, so  as  to  require  a  stay  of  execu- 
tion, un]es^f  absolutely  unavoidable.  But  the 
power  of  the  judge  to  stay  the  exceution, 
when  the  investigation  cannot  be  had  with- 
out such  stay,  is  not  doubted.  Section  454, 
supra,  contains  these  words:  'In  case  the 
punishment  be  capital,  the  execution  thereof 
shall  be  stayed,'  and  the  power  of  the  judge 
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before  whom  the  application  is  pending  to 
stay  the  execution  is  necessarily  implied 
from  his  power  to  make  an  investigation, 
which  would  be  prevented  without  such 
stay."  State  v.  Barker,  79  Neb.  361,  112 
N.  W.  1143,  113  N.  W.  197. 

The  New  Jersey  statute  (P.  L.  1906,  p. 
722,  §  13)  provides:  "If  any  person  in  con- 
finement, under  indictment,  or  for  want  of 
bail  for  good  behavior,  or  for  keeping  tlie 
peace,  or  appearing  as  a  witness,  or  in  con- 
sequence of  any  summary  conviction,  or  by 
way  of  any  test,  or  under  any  other  than 
civil  process,  shall  appear  to  be  insane,  the 
judge  of  the  circuit  court  of  the  county 
where  he  is  confined  shall  constitute  a  care- 
ful investigation,"  etc.  That  statute  has 
been  held  not  to  permit  an  inquiry  into  the 
mental  condition  of  a  person  under  sentence 
of  death  by  proceedings  thereunder.  It  has 
also  been  held  that,  while  it  did  not  change 
the  common  law  rule  that,  in  order  to  ren- 
der the  death  sentence  inoperative,  it  must 
appear  that  the  prisoner  had  not,  from  the 
defects  of  his  faculties,  sufficient  intelligence 
to  understand  the  nature  of  the  proceedings 
against  him,  and  his  impending  fate  and  ex- 
ecution, nevertheless,  it  was  not  the  legisla- 
tive intention  that  such  a  person  should  be 
removed  to  an  asylum  merely  because  he 
was  insane,  but,  on  the  contrary,  that  he 
was  to  be  removed  only  when  a  particular 
type  of  insanity  was  judicially  found  to  ex- 
ist. In  re  Lang,  77  N.  J.  L.  207,  71  Atl.  47, 
affirmed  76  N.  J.  L.  829,  72  Atl.  1118;  In  re 
Ilerron,  77  N.  J.  L.  315,  72  Atl.  133.  In 
State  V.  Savage,  79  N.  J.  L.  583,  76  Atl. 
1079,  wherein  it  appeared  that  the  state 
made  an  examination  of  the  defendant  dur- 
ing his  confinement  in  the  county  jail,  and 
it  was  objected  that  this  examination  was 
made  without  the  defendant's  consent,  that 
it  was  involuntary  and  that  it  could  not 
have  been  legally  ordered,  it  was  held  that, 
so  far  as  appeared  in  the  case,  the  examina- 
tion was  a  necessary  precaution  to  the  trial 
of  the  defendant,  for  the  purpose  of  prop- 
erly informing  the  state  as  to  the  mental 
condition  of  the  defendant,  before  the  trouble 
and  expense  of  a  trial  were  undertaken, 
and  therefore  was  a  perfectly  proper  pro- 
ceeding. 

In  Neic  Mexico  it  has  been  held  that  the 
court  is  required  by  statute  (Comp.  Laws 
1807,  §  1929)  to  submit  the  question  wheth- 
er tlie  defendant  is  presently  insane  to  the 
jury  with  the  other  questions  in  the  case, 
when  the  question  is  first  raised  after  the 
trial  has  begun.  Territory  v.  Kennedy,  16 
N.  M.  5.56,  110  Pac.  864. 

In  Oklahoma  the  statute  (St.  Okla.  1893, 
p.  997,  c.  68,  art.  19,  Wilson's  Rev.  &  Ann. 
St.  1903,  §§  5660,  5661,  5662)  provides: 
'•Section  5372.     An  act  done  by  a  person  in 


a  state  of  insanity  cannot  be  punished  m»  a 
public   offense,   nor    can   a  person   be   tried, 
adjudged  to  punishment,  or  punished  for  a 
public  offense,  while  he  is  insane.     Section 
5373.      When    an    indictment    is    called    for 
trial,   or    upon   conviction   the   defendant   is 
brought  up  for  judgment,   if  a  doubt  arise 
as  to  the  sanity  of  the  defendant,  the  court 
must   order  a   jury   to   be   impanelled   from 
the  jurors  summoned  and   returned   for  the 
term,  or  who  may  be  summoned  by  direction 
of  the  court,  to  inquire  into  the  facts.     Sec- 
tion  5374.     The  trial  of  the  indictment   or 
the  pronouncing  the  judgment,   as  the  case 
may  be,  must  be  suspended  until  the  ques- 
tion of   insanity  is  determined  by  the  ver- 
dict of  the  jury."     In  Ex  parte  Maas,   10 
Okla.    302,    61    Pac.    1057,    the   court    said: 
"There   can   be   no   question    but  what   this 
statute  expressly  prohibits  a  court  from  sen- 
tencing   a    defendant    if   at   the   time    there 
exists  in  the  mind  of  the  court  any  doubt 
of  his  sanity,  and  it  is  immaterial  whether 
that    doubt    is    produced    by    affidavits,    by 
judgment   of  other   courts,   by   the   evidence 
produced  upon  the  trial,  or  by  the  conduct 
and    appearance   of   the   defendant.     If   the 
court  entertains  an  honest  doubt  as  to  the 
sanity  of  a  defendant  when  his  case  is  called 
for  trial,  or  when  he  is  brought  before  the 
bar  of  the  court  for  judgment,  it  must  defer 
the   trial   or  sentence   until   after   the  ques- 
tion   of    the    defendant's    sanity    has    been 
•passed  upon  by  a  jury  as  provided  in  sec. 
5373,  and  the  court  must  conform  its  future 
actions    in   the   case   to   the   verdict   of    the 
jury.    But,  who  is  to  determine  as  to  wheth- 
er   such    doubt   exists    in    the   mind   of   the 
court?     In  reason   only  one  answer  can    be 
given.     The   court   alone   must   say   if   such 
doubt  exists.     The  trial  judge   sees  the   de- 
fendant, and  is  necessarily  more  or  less  fa- 
miliar   with   the   circumstances   surrounding 
him   and    his    case,    and    the    fact  that    the 
county  board  of  insanity  may  have  adjud^p<l 
him  insane  prior  to  the  time  fixed  for  bis 
sentence,  even  if  the  order  of  such  adjudica- 
tion  was  admitted  in  evidence  or  considered 
by  the  trial  court,  would  not  necessarily  con- 
trol  its  actions,   because   such   order   is   not 
an  adjudication  of  finding  of  any  court,  and 
is  not  admissible  upon  a  trial  to  prove  ihv 
insanity    of    such    person.      Such    an    order 
amounts  to  no  more  than  the  expression   of 
an   opinion  by  any  other  person  or  persons 
out  of  court  as  to  the  mental  condition   of 
a  defendant's  mind,  except  where  the  right 
of  the  officers  of  the  asylum  to  confine  and 
treat  such  person   is  called  in  question,    or 
in  other  cases  of  a  kindred  character  which 
fall  within  the  spirit  of  the  law  authorizinir 
such  finding  by  the  board  of  insanity."     And 
in  Marshall  v.  Territoiy,  2  Okla.  Crira.  136, 
101  Pac.  139,  a  later  case  under  the  same 


FBRGUSON  V.  MARTINEAU. 

115  Ark,  srr. 


431 


statute,  the  court  said:  ''There  was  sufii- 
eient  testimony  to  author izse  and  require  a 
hearing  on  the  question  of  insanity  by  a 
jury.  .  .  .  After  indictment  the  presump- 
tion of  sanity  continues  until  it  is  called  in 
question  from  a  reputable  source  and  a  suffi- 
cient specific  declaration  to  the  contrary. 
This*  was  abundantly  done  under  the  tenti- 
uiony  in  this  case.  Whereupon  it  became 
the  duty  of  the  court  under  tlie  law  to  im- 
panel a  jury  to  pass  upon  the  sanity  of  the 
defendant.  The  jury,  and  not  the  court, 
should  determine  the  question.  .  .  .  Un- 
der our  law,  if  a  doubt  arises  as  to  the  sanity 
of  the  defendant,  the  court  must  order  a  jury, 
and  if  the  facts  presented  to  the  court  are 
such  as  to  raise  a  doubt  as  to  the  sanity — 
that  is,  if  there  are  statements  under  oath 
of  a  credible  person,  or  persons,  that  the 
defendant  is  insane — a  doubt  is  raised,  be- 
cause if  the  statements  are  true,  the  man 
is  insane,  and  a  jury  must  inquire  into  the 
facts  as  to  the  truthfulness  of  the  alleged 
fact  of  insanity.  It  is  to  be  observed  that 
it  is  not  a  discretion  on  the  part  of  the 
court,  under  our  statute,  to  direct  the  call- 
ing of  a  jury.  The  only  contingency  is, 
Does  a  doubt  arise?  This  means,  has  infor- 
mation come  to  the  court  through  a  proper 
channel,  from  a  proper  source  or  party — 
that  is,  during  trial — and  from  a  credible 
and  trustworthy  source  information  is 
brought  to  the  court  that  the  defendant  is 
insane,  or  if  from  personal  inspection  or 
observation  of  the  court  such  probable  con- 
dition of  the  defendant  is  made  known  to 
the  court,  then  the  law  requires  that  a  jury 
should  be  impaneled,  who  shall  inquire  into 
the  mental  condition  of  the  defendant.  In 
this  case  there  is  small  doubt,  if  any,  that 
if  the  facts  as  presented  in  this  record  were 
presented  to  a  jury,  such  jury  would  have 
fdund  the  defendant  insane.  To  say  the 
least,  the  testimony  established  that  the  de- 
fendant was  not  in  such  condition  mentally 
as  to  be  competent  to  make  a  rational  de- 
fense." 

In  Pennsylvania  under  the  rule  of  the  com- 
mon law,  as  changed  by  the  statute  (St. 
Geo.  IV.  c.  28,  §  2),  it  has  been  held  that 
when  the  question  of  the  defendant's  sanity 
at  the  time  of  the  trial  is  raised,  it  may  be 
tried  either  by  a  special  jury  impaneled  for 
that  purpose,  or  by  the  jury  who  are  to  try 
the  indictment,  and  therefore  the  question 
of  the  guilt  of  the  prisoner  and  his  sanity 
may  be  submitted  to  the  jury  together.  See 
Com.  V.  Endrukat,  231  Pa.  St.  520,  80  Atl. 
1041),  35  L.R,A.{N.S.)  470,  affirming  20  Pa. 
Dist.  72. 

In  Tennessee  the  statute  (Code,  1858. 
§  ir)o4,  and  Acts  of  1871,  c.  138,  §  7)  pro- 
vides that  "when  the  plea  of  present  insan- 
ity ia  urged  in  behalf  of  any  perscm  charged 
with   a   criminal   offense   punishable  by   im- 


prisonment or  death,  the  court  ihall  charge 
the  jury  that  if  from  the  evidence  they  be- 
lieve the  del^idant  to  be  insane,  and  that 
it   would   endanger   the   peace   of  the   com- 
munity to  set  him  at  liberty,  they  shall  so 
find."     It  then  proceeds  to  provide  that  in 
case  a  defendant  is  found  to  be  insane  on 
such  inquiry  he  shall  be  committed  to  the 
hospital   for  insane  until   he  shall  have  re- 
covered, when  he  shall  again  be  delivered  to 
the  authoritiea  of  the  state  to  be  tried  for 
the  offense  of  which  he  is  charged.     In  Gor- 
dan  V.  State,  124  Tenn.  81,  135  S.  W.  327, 
34  L.R.A.(N.S.)    1115,  in  holding  that  the 
statute  does  not  fix  the  rule  to  be  observed 
in  inquiries  on   a  plea  of  present  insanity, 
the  court  said:     ''It  is  suggested  that  the 
rule  to  be  observed  in  such  inquiries  is  here 
fixed  by  statute.    We  do  not  think  that  such 
was  the  intention  of  the  general  assembly, 
because  these  provisions  are  foimd  in  chap- 
ters  of   the   code   and   acts   concerning  the 
government  of  the  hospitals  for  the  insane 
in  this  state,   and  the  sections   referred  to 
were   only  intended  to  provide  for  the  ad- 
mission of  parties  charged  with  crime  who 
were  found  to  be  insane  and  for  that  reason 
should  not  be  tried.     However,  the  language 
of  these  sections  shows  a  legislative  recogni- 
tion that  only  a  preponderance  of  evidence 
is  necessary  to  determine  the  issue  of  sanity 
in  such  proceedings,  as  well  as  that  the  trial 
should  be  had  by  jury,  as  the  law  in  such 
proceedings.     While  the  insanity  of  the  de* 
fendant  prevents  him  from  being  required  to 
plead,    be  tried,   sentenced,   or    punished,    if 
existing    at   the   time   of   such    proceedings, 
yet  he  is  not  to  be  discharged,  but  kept  in 
custody    under   proper   orders   of   the   court 
until    it   shall    be    ascertained   that  he   has 
recovered  from  his  infirmity,  when  the  trial 
shall  be  had,  judgment  entered,  or  sentence 
executed.     The  statutes  referred  to  only  pro- 
vide for  the  detention  of  defendants  in  cer- 
tain  cases    in   the   hospital    for   the   insane. 
The  issue  of  present  insanity  was 
presented    and   tried   in   all   respects   in    ac-. 
cordance  with   the  correct   practice  in   such 
cases.     The  plea  contained  the  proper  aver- 
ments, was  verified  by  the  oath  of  a  friend 
of  the  defendant,  and  filed  before  trial  upon 
the  indictment.    .    .    .    The  issue  thus  made 
was  submitted  to  a  jury  specifically  impan- 
eled to  try  it.     .     .     .     In  Bonds  v.  State. 
Mart.  &  Y.    (Tenn.)    143,  17  Am.  Dec.  796. 
the  trial  judge  disposed  of  a  plea  of  present 
insanity   after   trial   and   verdict  of   guilty; 
but,  where  there  is  any  possible  doubt  upon 
the  question  of  sanity,  we  think  that  in  the 
tr'ial  court  the  issue  should  be  submitted  to 
a  jnry.     In  this  court,  however,  where  it  is 
made  to  appear  to  the  court  that  the  plain- 
tiff in  error  is  probably  insane  and  should 
not  be  tried,  or  judgment  against  him  exe- 
cuted, the  court  will   investigate  and  deter- 


432 


CITE  THIS  VOL.  ANN.  CAS.  iai6£. 


mine  the  question  of  sanity  without  a  jury, 
and  make  such  order  as  the  dictates  of  hu- 
manity and  the  law  require  in  the  postpone- 
ment of  trial  or  judgment."  Jordan  v. 
State,  324  Tenn.  81,  135  S.  W.  327,  34 
L.H,A.(N.S.)    1115. 

In  Teaa8  the  statute  (Pen.  Code,  1895,  art. 
082,  983)  provides  that  "if  it  be  made  known 
to  the  court  at  any  time  after  conviction,  or 
if  the  court  has  good  reason  to  believe  that 
the  defendant  is  insane,  a  jury  shall  be  im-* 
panelled  to  try  the  issue."  It  further  provides 
that  ''information  to  the  court  as  to  the  in- 
sanity of  a  defendant  may  be  given  by  the 
written  affidavit  of  any  respectable  person, 
setting  forth  that  there  is  good  reason  to  be- 
lieve  that  the  defendant  has  become  insane." 
In  Holland  v.  State,  62  Tex.  Crim.  160,  105 
S.  W.  812,  it  was  held  that  where  after  the 
verdict  and  judgment  are  entered  up,  but  be- 
fore the  adjournment  of  the  term,  an  affidavit 
in  proper  and  legal  form  is  filed,  sworn  to  by 
a  credible  witness,  and  presented  by  the  coun- 
sel employed  by  the  relatives  of  the  appellant 
to  the  district  judge,  in  wliich  affidavit  the 
fact  is  suggested  that  the  affiant  is  presently 
insane,  the  trial  court  is  forced  to  organize 
a  jury  and  try  the  question  of  his  insanity. 
In  Springer  v.  State,  63  Tex.  Crim.  266,  140 
S.  W.  99,  the  court  said:  "We  think  the 
proper  con&truction  of  these  two  articles 
clearly  is  that  the  affidavit,  and  especially 
when  that  issue  was  tried  on  the  trial  of  the 
main  case,  should  set  forth  that  the  defend- 
ant has  become  insane  since  the  trial.  This 
affidavit  does  not  do  this.  The  point  was 
clearly  raised  by  the  state's  objection  thereto 
at  the  time,  and,  w*e  take  it,  that  tlie  lower 
court  so  held,  or  if  it  did  not  directly  do  so, 
indirectly  did  so  and  necessarily  must  have 
done  so.  Otherwise,  no  sentence  would  have 
been  pronounced  against  the  appellant  the 
next  day  and  the  issue  would  have  been  sub- 
mitted to  another  jury.  At  any  rate,  we 
think  as  the  proceeding  is  presented  to  us  it 
does  not  show  reversible  error  of  the  lower 
court.  If  as  a  matter  of  fact  the  appellant 
hafl  become  insane  since  the  trial  of  his  case, 
it  can  yet  be  properly  presented  to  the  lower 
court  and  that  question  can  be  tried,  (^er- 
tainly  the  law  does  not  contemplate  that  after 
a  defendant  has  been  tried  and  has  plead  in- 
sanity and  the  court  and  jury  on  the  main 
trial  have  heard  and  decided  that  issue 
against  him,  that  he  can  again  and  again 
prevent  the  execution  of  that  judgment  by 
some  one  filing  an  affidavit  on  information 
and  belief  that  the  defendant  is  insane  with* 
out  stating  that  he  has  become  insane  since 
the  trial."  In  Witty  v.  State,  69  Tex.  Crim. 
125,  153  S.  W.  1146,  it  was  held  that  where 
it  appears  that  a  person  indicted  for  murder 
has  been  adjudged  insane  by  the  verdict  of 
a  jury  and  the  judgment  of  the  county  court, 
the    court    should,    before    placing    him    on 


trial  for  the  homicide,  impanel  a  jury  to 
determine  the  question  whether  he  is  at  the 
time  of  the  trial  insane,  to  the  end  that,  if 
he  is,  he  shall  not  be  tried  until  his  final 
recovery.  In  Lester  v  State  (Tex.)  154  S. 
W.  554,  it  was  held  that  where  the  evidence 
shows  that  the  defendant  has  always  bec'n 
insane,  tliat  he  has  been  insane  since  early 
childhood  and  is  insane  at  the  time  of  the 
trial,  it  is  not  necessary  to  cliarge  the  jury 
specifically  on  the  issue  of  his  insanity  at  the 
time  of  the  trial. 

In    Waahvugifm   it   has  been  provided   by 
statute  that  the  question  of  the  insanity  of 
the  defendant  at  the  time  of  trial  may  be 
determined  by  the  jury  under  a  special  plea. 
(Rem.  &  Bal.  Code,  §  2174,  et  seq.) .    In  State 
V.  Wilson,  69  Wash.  235,  124  Pac.  1125,  the 
court  said:  "These  statutes  are  ample  to  pro- 
tect the  rights  of  a  defendant,  and  the  fact 
that  such  plea  was  not  interposed  warrants 
us  in  holding  that  the  question  was  waived. 
In  our  judgment,  this  holding  does  no  vio- 
lence to  the  rule  that  an  insane  person  shall 
not  be  put  to  trial;  for,  as  we  read  the  stat- 
utes,   although    that    fact    were    proven,    it 
would  not  operate  to  discharge  the  defendant, 
but    only    work    a    continuance    until    such 
time,  as,  in  the  judgment  of  the  prosecuting 
officers,  his  reason  became  restored.    We  think 
the   plain   inference   to   be   drawn   from    the 
reading  of  §  2174  is  that  such  plea  must  be 
interposed  before  the  case  is  submitted  to  the 
jury;  and  that,  if  it  comes  thereafter,  it  is  too 
late.    In  holding  that  the  question  of  insanity 
at  the  time  of  the  trial  is  not  now  open  to 
the  defendant,  we  do  not  want  to  be  under- 
stood as  holding  that  his  present  mental  con- 
dition  cannot  be  inquired   into.     The  supe- 
rior court  has  original  jurisdiction  in  such 
cases,  and  its  exercise  docs  not  depend  upon 
any  order  or  judgment  of  this  court,  and  the 
mental  condition  of  de'endant  may  be  deter- 
mined without  in  any  way  conflicting  with 
any  judgment  we  may  render,  or  may  have 
heretofore  rendered.     If  the  fact  is  found  so 
to  be,   its  legal  effect  would  be  to  suspend 
our  judgment,  which  is  based  on  the  merits, 
the  plea  of  not  guilty,  and  in  no  way  limits 
the  authority  or  jurisdiction  of  the  superior 
court  to  take  cognizance  of  facts  and  issiicMs 
subsequently  arising."     In  State  v.  Superior 
Ct.  45  Wash.  248,  88  Pac.  207,  a  case  decided 
prior  to  the  enactment  of  the  foregoing  stat- 
ute, it  was  held  that  when,  in  good  faith,  an 
affidavit   is  filed   alleging  that   a   defendant 
charged  with  a  capital  offense  is  insane,  it  is 
within  the   inherent   power  and  jurisdiction 
of   the    court,    without   regard   to    statutory 
authority  therefor,  to  determine  the  issue  of 
the  sanity  of  the  accused  before  putting  him 
on  trial  for  his  life. 

In  Wisconsin  it  is  provided  by  statute 
(Stats.  1898,  §  4780)  that  it  is  the  duty  of 
the  trial  judge,  on  seeing  indications  of  men- 
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lal  incompetency  insanity  in  the  defend- 
ant, at  any  stage  of  the  trial,  to  halt  the 
proceedings  and  make  an  inquisition  of  the 
defendant's  insanity.  Dietz  v.  State,  149 
Wis.  462,  Ann.  Cas.  1913C  732,  136  N.  W. 
166. 

In  Ahnence  of  Statute,' 

Some  recent  cases  have,  in  the  absence  of  a 
statute,  applied  the  rule  that,  if  at  any  time 
while  criminal  proceedings  are  pending,  the 
trial  judge,  either  from  his  own  observation 
or   on   the   suggestion   of  counsel,   has   facts 
brought  to  his  attention  which  raise  a  doubt 
as  to  the  sanity  of  the  defendant,  this  ques- 
tion   should    be    determined    before    further 
steps   are   taken,    and   in   such   a   case,   the 
court   may    itself   enter   on   the    inquiry,    or 
may  submit  the  question  to  a  jury  impan- 
eled for  that  purpose.     U.  S.  v.   Cliisholm, 
149    Fed.   284;    Williams   v.    State,   45    Fla. 
128,  34  So.  279;   Johnson  v.  State,  57   Fla. 
18,    49   So.    40;    State   v.    Charles,    124    La. 
744,  18  Ann.  Cas.  934,  50  So.  699;   State  v. 
Mcintosh,  136  La.  1000,  68  So.  104.    And  see 
State  v.  Potts,  49  La.  Ann.  1500,  22  So.  738. 
In  U.  S.  V.  Chisholm,  supra,  the  defendant 
had  been  arraigned  and  pleaded  not  guilty, 
and  the  trial  had  proceeded  on  the  merits  for 
some  days,  when  the  counsel  for  the  prisoner 
suggested,  for  reasons  then  partially  stated  in 
open  court,  that  the  prisoner  was  insane  or 
partially   so,   and   in   such   mental  condition 
that  it  would  be  unjust  to  proceed  further 
with  the  trial.    It  was  held  that  the  disposi- 
tion of  such  a  suggestion  rested  entirely  in 
the  conscience  and  discretion  of  the  trial  judge 
and  that  it  was  proper  for  him,  on  finding 
by  conference  with  eminent  experts  that  they 
differed   radically  as  to   his  present  mental 
condition,  to  submit  the  issue  to  the  jury. 
In  doing  so,  the  court  said,  the  trial  judge 
only   followed   the   pathway   marked   out   by 
courts  of  the  highest  authority,  which  have 
frequently  declared  that  in  such  a  case  "a 
just  judge  will  not  fail  to  relieve  his  own  con- 
science by  submitting  the  facts  to  a  jury." 
In  State  v.  Mcintosh,  136  La.  1000,  68  So. 
104,  the  court  said:  **Our  conclusion  is  that 
a  person  who  is  accused  of  a  crime  is  not 
thereby   deprived   of   the   right   to   have  the 
question  of  his  then  present  insanity  inquired 
into  and  determined  by  the  judge  before  being 
put  on  trial  for  his  life  or  liberty.    The  plea 
of  present  insanity  does  not  pertain  to  the 
guilt  or  innocence  of  the  accused,  but  merely 
challenges  the  right  of  the  state  to  put  the 
defendant  on  trial  at  that  time.     Tliat  ques- 
tion should  be  decided  by  the  judge  when  it  is 
properly  demanded  of  him  before  the  criminal 
Ann.  Cas.  1916E. — 28. 


trial  has  commenced.  In  the  cases  in  which 
it  has  been  held  that,  where  the  question  was 
as  to  the  mental  condition  at  the  time  of  the 
alleged  crime  as  well  as  at  the  time  of  filing 
the  plea,  the  issue  was  properly  submitted  to 
the  jury  along  with  all  other  questions  of 
guilt  or  innocence  of  the  accused,  it  was  be- 
cause the  defendant  did  not  insist  upon  tlie 
plea  of  present  insanity  being  first  decided 
by  the  judge.  But  it  has  never  been  held 
that  the  plea  of  present  insanity  can  be  sub- 
mitted to  the  jury  with  the  question  of  guilt 
or  innooeiice  of  the  .accused,  against  the  pro 
test  of  the  defendant's  representatives,  even 
where  it  was  not  contended  that  the  insanity 
asserted  itself  after  the  alleged  crime.  Our 
conclusion  is  that  the  accused  cannot  be  com- 
pelled to  submit  that  preliminary  question  to 
the  jury."  In  State  v.  Charles,  124  La.  744, 
18  Ann.  Cas.  934,  50  So.  699,  it  was  held  that 
insanity  arising  after  the  commission  of  a 
crime,  operates  as  a  stay  of  proceedings,  and 
that  the  court  may  have  an  issue  of  such  pres- 
ent insanity  tried  before  a  jury,  or  may  ap- 
point a  commission  of  experts,  to  examine 
into,  determine  and  report  the  mental  con- 
dition of  the  accused. 

But  it  has  also  been  held  that  if  present  in- 
sanity is  suggested  during  the  progress  of  the 
trial,  the  court  may  let  the  trial  proceed  and 
submit  the  question  of  present  insanity,  with 
that  of  guilt  or  innocence,  to  the  jury.  State 
V.  Douglas,  116  La.  524,  40  So.  860. 

In  State  v.  Khoury,  149  N.  C.  454,  62  S.  E. 
638,  the  court  held  that  whether,  on  a  sug- 
gestion of  insanity  made  at  the  time  defend- 
ant is  put  on  his  trial,  the  court  should 
suspend  proceedings  and  impanel  a  jury  to 
ascertain  whether  he  is  then  insane,  is  a  mat- 
ter resting  in  the  sound  discretion  of  the 
court.  The  court  said  that  it  could  not  be 
permitted  that,  with  a  defendant  at  the  bar 
of  the  court  so  that  his  manner,  appearance, 
etc.,  might  be  seen  by  the  judge,  the  trial 
should  be  stopped  upon  the  mere  suggestion 
of  counsel,  unsupported  by  affidavit  or  otlier- 
wise. 

In  State  v.  Bethune,  88  S.  C.  401,  71  S.  E. 
29,  the  defendant  was  convicted  of  murder, 
and  after  the  judgment  was  affirmed,  when 
called  on  to  say  why  he  should  not  be  resen- 
tenced, pleaded  insanity.  It  was  held  that  the 
judge  had  the  right  to  submit  this  issue  to  a 
jury,  in  the  absence  of  any  statutory  enact- 
ment to  the  contrary,  and  that  after  ordering 
such  a  submission,  it  was  not  incumbent 
on  him  to  explain  the  indictment,  or  to  as- 
certain whether  the  defendant  understood  the 
nature  of  the  offense  of  which  he  had  been 
convicted. 
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Llmitatioai  of  Actions  —  Acknowledg* 
ment  •—  I#istins  ot  Debt  by  Executor. 

An  affidavit  lor  probate  made  by  an  ex- 
ecutor, containing  a  list  of  the  debts  of  the 
testator  is  not  such  an  acknowledgment  of  a 
claim  included  therein  as  will  remove  the  bar 
of  the  statute  of  limitations. 

[See  4  Ann.  Cas.  939;  102  Am.  St.  Rep. 
752.] 

Claim  by  Attorney  ^  Acknowledgment 
by  CUent  —  Validity. 

An  acknowledgment  by  a  client  of  a  debt 
to  his  attornev  which  is  barred  by  the  stat- 
ute of  limitations  is  within  the  rule  that  an 
attorney  is  not  permitted  to  receive  any 
benefit  from  a  client  unless  the  latter  has  had 
independent  advice  in  the  matter. 

[See  note  at  end  of  this  case.] 

[242]  Appeal  from  the  judgment  of  an 
official  referee. 

The  plaintiff  was  the  widow  and  executrix 
of  one  Georj^e  Lloyd,  who  died  on  May  29, 
1912.  The  defendant,  John  Robert  Ball,  was 
a  solicitor  carrying  on  business  under  the 
style  of  H.  G.  Goote  &  Ball.  He  had  acted 
professionally  for  Lloyd  from  1888  down  to 
the  date  of  his  death,  chiefly  in  connection 
with  conveyancing  matters ;  he  had  also  made 
advances  to  Lloyd  from  time  to  time,  and  in 
rt^spect  of  some  of  the  advances  certain  securi- 
ties had  been  deposited  by  Lloyd  with  him. 
No  bills  of  costs  had  ever  been  delivered  bv 
the  defendant  to  Lloyd,  but  draft  bills  of 
costs  [243]  were  prepared  contemporaneously 
with  the  conclusion  of  each  transaction. 

After  Lloyd's  death  the  defendant  acted  as 
solicitor  for  the  plaintiff  in  obtaining  pro- 
bate of  his  will  and  in  the  administration  of 
his  estate.  The  defendant  delivered  to  the 
plaintiff  an  account  covering  the  whole  period 
of  his  business  dealings  with  the  deceased, 
showing  a  balance  of  5631.  16s.  Id.  due  from 
the  deceased  to  the  defendant.  This  account 
contained  a  number  of  items  for  costs  in- 
curred by,  and  money  lent  to,  the  deceased 
at  various  dates  more  than  six  years  before 
his  death. 

Tlie  defendant  continued  to  act  as  solicitor 
for  the  plaintiff  up  to  February,  1913,  when 
she  instructed  anotlier  solicitor  to  act  for  her. 

On  April  28,  1913,  the  writ  in  this  action 
was  issued.  The  plaintiff  claimed,  as  execu- 
trix of  her  husband,  an  account  under  Order 


ui.  r.  8,  of  all  dealings  and  transactions 
by  the  defendant  with  Lloyd  in  respect  of  the 
account  delivered  by  the  defendant  to  the 
plaintiff  and  pa3rment  of  any  sum  of  money 
found  due  to  the  plaintiff  on  taking  the  ac- 
count. 

The  action  was  transferred  to  the  official 
referee,  and  an  order  was  made  that  the 
plaintiff  should  deliver  particulars  of  her  ob- 
jections to  the  account  and  the  reasons  for  her 
objections.  For  the  purpose  of  this  report 
it  is  only  necessary  to  refer  to  one  objection, 
namely,  that  certain  items  in  the  account  were 
statute-barred. 

The  contentions  of  the  defendant  in  answer 
to  this  objection  were,  first,  that  the  items 
were  not  statute-barred,  because  the  account 
was,  as  the  defendant  alleged,  a  running  ac- 
count and  there  had  been  a  payment  on  ac- 
count by  Lloyd  in  1908;  and,  secondly,  that 
there  had  been  acknowledgments  by  the  plain- 
tiff of  the  indebtedness  of  the  estate  to  the 
defendant,  sufficient  to  take  the  case  out  of 
the  Statute  of  Limitations. 

The  facts  with  regard  to  the  acknowledg- 
ments made  by  the  plaintiff,  which  were  four 
in  number,  were  as  follows :    First,  on  August 
2,  1912,  the  plaintiff  swore  an  affidavit  for 
the  purpose  of  obtaining  probate;   attached 
to  the  affidavit  was  a  schedule  of  debts  due 
from  the  estate,  including  the  sum  of  663/. 
16«.  Id.  shown  by  the  account  to  be  owing 
to  the  defendant.    Secondly,  [244]  on  October 
2,  1912,  the  plaintiff  at  the  defendant's   re- 
quest signed   a  list  of  the  creditors  of   hor 
husband's  estate  and  the  sums  owing  to  them, 
which    included    the    defendant's    name     as 
a    creditor    for    the    above-mentioned    sum. 
Thirdly,  the  defendant  had  received  on  behalf 
of  the  plaintiff  the  proceeds  of  policies  of  in- 
surance on  her  husband's  life,  and  had  paid 
the  money  into  a  separate  account  with  his 
bankers,  and  on  October  11,  1912,  he  drew  a 
cheque  for  200/.  on  this  account  with,  as  he 
alleged,  the  plaintiff's  authority  in  order  to 
make  a  payment  to  himself  on  account   of 
the  debt  due  to  him  from  Lloyd's  estate.     On 
the  counterfoil  of  this  cheque  the  defendant 
wrote  the  words  "on  account  of  the  indebted- 
ness of  Mr.  Lloyd,"  and  the  plaintiff  at  the 
request  of  the  defendant  signed  the  counter- 
foil.    Fourthly,  on  January  7,  1913,  at  an 
interview  between  the  plaintiff  and  the   de- 
fendant at  the  latter's  office,  the  defendant 
told  the  plaintiff  that  he  was  prepared   to 
deduct  150/.  from  the  sum  due  to  him,  which 
would  reduce  the  indebtedness  of  the  deceased 
to  the  defendant  to  213/.   16«.   Id.,  and   the 
plaintiff  signed  a  letter  at  the  request  of  the 
defendant    authorizing   him    to   pay    him.^elf 
this  sum  out  of  the  moneys  of  the  deoeaatMl'a 
estate  which  he  had  in  hand.    When  the  plain- 
tiff subsequently  claimed  to  reopen  the   ac- 
count, the  defendant  took  up  the  position  that 


the  plaintiff  was  in  that  case  not  entitled  to 
oiaim  this  abatement  of  150^. 

At  the  trial  it  was  contended  for  the  plain- 
tiff that  the  account  could  not  be  considered 
a  running  account  as  all  the  credits  had  been 
appropriated  to  debit  items;  and  that  the 
acknowledgments  were  not  binding  on  the 
plaintiff  by  reason  of  the  fact  that  the  rela- 
tion of  solicitor  and  client  existed  between  the 
defendant  and  the  plaintiff,  and  the  plaintiff 
liad  no  independent  advice  at  the  time  she 
made  the  acknowledgments. 

The  official  referee  gave  judgment  for  the 
defendant  for  150^.,  the  balance  due  after 
paving  credit  for  the  two  sums  of  200/.  and 
2131.  168,  Id.  paid  as  above  stated. 

The  plaintiff  appealed. 

Parfitt,  K.  C.  and  Rioardo  for  appellant. 

Uawlinsony  K.  C.  and  Moresby  for  respond- 
ent. 

Churchman,  Perkint  <£  Co.  solicitors  for 
appellant. 

Mills  d  Morley^  solicitors  for  respondent. 


[246]  HoRBiOGE,  J. — This  is  an  action  for 
an  account  which  was  tried  by  one  of  the 
official  referees,  who  has  found  that  the  de- 
fendant is  entitled  to  recover  the  sum  ol 
1502.  from  the  plaintiff.  The  plaintiff  has 
appealed  from  the  judgment  of  the  official  ref- 
eree, and  it  is  contended  on  her  behalf  that 
the  account  was  taken  on  a  wrong  principle 
and  that,  if  it  had  been  rightly  taken,  the 
result  would  have  shown  that  nothing  was 
due  from  the  plaintiff  to  the  defendant,  but 
that  a  certain  sum  was  due  from  the  defend- 
ant to  the  plaintiff.  The  plaintiff  is  the 
widow  of  one  George  Lloyd,  who  died  in  May, 
1912.  The  defendant  is  a  solicitor.  The  ac- 
connt  in  question  relates  to  a  series  of  trans- 
actions between  Lloyd  and  the  defendant 
spread  over  a  number  of  years.  After  Lloyd's 
death  the  defendant  acted  as  solicitor  for  the 
plaintiff  in  connection  with  the  winding-up 
of  her  husband's  estate,  and  he  delivered  to 
the  plaintiff  an  account  of  his  dealings  with 
the  deceased  man  which  showed  a  sum  of  563/. 
16«.  Id.  due  to  the  defendant.  The  account 
consisted  largely  of  statute-barred  items,  and 
the  defendant  relies  on  certain  acknowledg- 
ments of  indebtedness  made  by  the  plaintiff 
as  being  sufficient  to  take  the  case  out  of 
the  statute.  The  question  which  we  have  to 
consider  is  whether  the  fact  that  at  the  time 
the  acknowledgments  were  given  the  relation- 
ship of  solicitor  and  client  existed  between 
the  defendant  and  the  plaintiff  prevents  the 
defendant  from  relying  on  these  acknowledg- 
ments. The  facts  with  regard  to  tliese  ac- 
knowledgments are  as  follows:  [The  learned 
judge  stated  the  facts  as  set  out  above,  and 
continued:]  With  regard  to  the  affidavit  for 
probate,  the  case  of  In  re  Bcavan   [1012]   1 
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Ch.  196,  is  a  direct  authority  for  saying  that 
that  affidavit  cannot  be  treated  by  the  defend- 
ant as  an  acknowledgment  to  him  of  the  debt. 
Neville,  J.,  in  deciding  In  re  Bcavan  [1912] 
1  Ch.  196,  followed  the  decision  of  the  Court 
of  Appeal  in  Stamford,  etc.  Banking  Co.  v. 
Smith  [1892]  1  Q.  B.  765,  where  Lord  Hers- 
chell  said  *'it  has  been  abundantly  settled  that 
an  acknowledgment  to  a  stranger  is  not  suf- 
ficient,'' and  he  referred  to  Clark  v.  Hooper 
(1834)  10  Bing.  480,  25  E.  C.  L.  480,  as  an 
authority  for  that  proposition.  I  think,  there- 
fore, we  are  bound  to  hold  the  [247]  defend- 
ant cannot  rely  on  the  affidavit  for  probate 
as  an  acknowledgment  which  takes  the  case 
out  of  the  statute.  With  regard  to  the  other 
acknowledgments,  there  is  no  doubt  they  were 
in  such  terms  that  a  promise  to  pay  the  debt 
would  be  implied  if  they  had  been  made  by 
a  debtor  to  a  creditor  between  whom  no 
fiduciary  relationship  existed.  But  the  posi- 
tion is  that  they  were  given  by  a  lady  to  her 
solicitor  whose  claim  against  her  was  statute - 
barred.  The  defendant  by  getting  these  ac- 
knowledgments put  himself  in  the  position  of 
being  able  to  recover  judgment  against  the 
plaintiff  as  executrix  of  her  husband.  It  is 
said  this  conferred  no  benefit  on  the  defend* 
ant  because  he  held  security  for  his  debt 
which  he  was  entitled  to  realize.  I  do  not 
agree.  W^hether  he  had  scH^urity  or  not,  he 
clearly  obtained  an  advantage  by  getting  fronr. 
the  plaintiff  an  acknowledgment  which  en- 
abled him  to  recover  judgment  against  the 
estate  of  the  deceased  in  respect  of  a  statute- 
barred  debt.  It  is  said  that,  in  accordance 
with  the  rule  which  was  always  applied  Sn 
the  Court  of  Chancery  and  which  is  now  uni- 
versal, it  was  the  duty  of  the  defendant,  as 
the  solicitor  of  the  plaintiff,  to  point  out  to 
her  that  she  was  not  bound  to  pay  out  of  her 
husband's  estate  debts  of  his  that  were  stat- 
ute-barred, and  that  he  ought  to  have  told 
her  to  obtain  independent  advice  before  giving 
these  acknowledgments.  The  duty  of  persons 
dealing  with  others  towards  whom  they  stand 
in  a  fiduciary  relation  is  exemplified  by  the 
well-known  case  of  Huguenin  v.  Baseley,  14 
Ves.  Jr.  273;  1  White  &  T.  Lead.  Cas.  8th  ed. 
259,  and  is  best  expressed  with  regard  tn 
solicitors  in  Liles  v.  Terry  [1895]  2  Q.  B. 
683,  where  Lord  Esher,  M.  R.  said:  "The 
learned  judge  has  found,  and  I  believe  it  tn 
be  the  truth,  that  the  difference  between  a 
deed  which  would  have  that  effect  and  a 
will  which  would  be  revocable  was  fairlv  and 
fully  explained  by  the  solicitor  to  her  before 
she  executed  the  deed,  so  that  she  did  precise- 
Iv  what  she  intended  to  do,  and  that  no 
undue  influence  whatever  was  exercised  over 
her.  Although  that  was  the  case,  and  al- 
though she  executed  the  deed,  as  I  believe, 
not  with  the  intention  of  benefiting  the  solici- 
tor, whom  in  point  of  law  it  did  not  benefit, 
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but  with  the  exclusive  intention  of  benefiting 
her  niece,  yet,  as  I  [248]  understand  the  doc- 
trine laid  down  by  the  Courts  of  Kquity  on 
the  subject,  there  is  a  positive  rule  of  equity 
to  the  effect  that,  because  the  solicitor  who 
acted  in  relation  to  the  execution  of  the  deed 
was  the  husband  of  the  plaintiff's  niece,  and 
the  plaintiff  had  not  the  advice  of  an  inde- 
pendent solicitor,  therefore  the  gift  which 
the  plaintiff  intended  to  make  for  the  benefit 
of  her  niece  was  invalid;  or  in  other  words, 
according  to  the  authorities  by  which  the 
rule  of  equity  on  the  subject  is  determined, 
there  is  in  such  case  a  legal  presumption  of 
undue  influence  by  the  solicitor  which  cannot 
be  met  or  rebutted  by  any  evidence."  There- 
fore, if  these  transactions  came  within  that 
rule,  they  cannot  stand,  because  it  is  not 
suggested  the  defendant  did  advise  the  plain- 
tiff as  to  her  true  position  with  regard  to 
the  statute-barred  items  in  the  account,  or 
recommend  her  to  go  to  another  solicitor  for 
advice.  The  question,  therefore,  is  do  these 
transactions  come  within  the  rule?  In  my 
opinion  they  do.  A  solicitor  is  not  permitted 
to  take  a  benefit  from  his  client  unless  he 
first  advises  her  to  take  independent  advice, 
and  in  my  opinion  the  defendant  by  obtain- 
ing these  acknowledgments  did  obtain  a  bone- 
fit  within  the  meaning  of  the  rule,  and  the 
acknowledgments  cannot  stand.  The  items 
in  question  must  therefore  be  treated  as  stat- 
ute-barred, unless  the  account  was  what  is 
called  a  running  account.  [The  learned  judge 
proceeded  to  deal  with  the  other  questions 
raised  by  the  appeal  and  came  to  the  conclu- 
sion that  the  account  was  not  a  running  ac- 
count and  that  in  any  case  there  had  been  no 
payment  which  could  operate  to  take  the  ease 
out  of  the  statute ;  and  that  the  security  was 
not  deposited  with  the  defendant  In  respect 
of  the  general  indebtedness,  but  only  against 
certain  specific  advances.]  For  these  reasons 
I  am  of  opinion  that  the  decision  of  the  of- 
ficial referee  was  wrong  and  the  appeal  ought 
to  be  allowed. 

RowLATT,  J. — I  am  of  the  same  opinion, 
but  I  wish  to  guard  myself  with  regard  to  the 
effect  of  a  solicitor  receiving  from  his  client 
an  acknowledgment  of  a  statute-barred  debt. 
Tlie  doctrine  that  a  solicitor  is  not  permitted 
to  accept  any  benefit  from  a  client,  unless  the 
client  haa  had  independent  advice  in  the  mat- 
ter, is  well  kno^Ti  and  is  very  strictly  applied. 
The  question  [249]  which  we  have  to  decide 
is  whether  what  took  place  in  this  case  was  a 
transaction  which  conferred  an  advantage  on 
the  solicitor  within  the  meaning  of  the  rule. 
I  am  not  prepared  to  hold  that  the  mere  re- 
ceipt of  an  acknowledgment  is  necessarily  an 
advantage  to  the  solicitor  which  he  is  not 
permitted  to  retain.  I  can  imagine  a  caae 
where  the   client   might   of   his  own   accord 


write  a  letter  to  his  aoUcitor  containing  an 
acknowledgment  of  a  statute-barred  debt  due 
to  the  solicitor,  or  might  voluntarily  send 
money  in  payment  of  it,  and  the  circum- 
stances might  be  such  that  the  solicitor  waK 
not  precluded  from  relying  on  the  acknowledg- 
ment or  bound  to  return  the  money.  1  am, 
however,  clearly  of  opinion  on  the  facts  of  this 
case  that  the  transaction  was  such  as  to 
bring  it  within  the  rule.  The  defendant  con- 
ceived himself  to  be  owed  large  sums  of  mon- 
ey for  costs  by  a  deceased  client  to  whom  he 
had  .never  delivered  any  bilte  of  costs.  A 
large  number  of  the  items  in  the  defendant's 
account  were  statute-barred.  The  plaintiff 
who  was  the  executrix  of  the  deceased  client, 
did  not  know  of  this.  The  defendant  dis- 
cussed with  her  the  amount  of  his  bill,  and. 
having  agreed  to  make  a  reduction  in  tlie 
amount,  he  put  forward  a  claim  for  the  re- 
duced sum,  and  at  his  instance  the  plaintiff 
gave  him  three  acknowledgments  of  the  in- 
debtedness of  her  husband's  estate  to  the 
defendant.  He  now  relies  on  those  acknowl- 
edgments to  take  the  case  out  of  the  statute. 
The  result  of  this  transaction  was  that  the 
defendant  obtained  from  the  plaintiff,  his 
client,  a  substantial  and  valuable  advantage. 
In  my  opinion  the  case  comes  within  the 
principle  which  is  so  well  known  and  whicli 
has  been  acted  on  in  numerous  cases,  and  the 
defendant  therefore  ought  not  to  be  permitted 
to  retain  the  advantage  which  be  obtained 
from  his  client. 
Appeal  allowed. 


MOTE. 

Validity  of  Aoknowledement  by  CUest 
of  Debt  to  Attoraey  Barred  by  Iiiaii- 
tatioms. 

The  reported  case  appears  to  be  the  only 
decision  dealing  with  the  validity  of  an  ac- 
knowledgment made  by  a  client  of  a  debt  U» 
his  attorney  which  is  barred  by  limitatlon». 
To  such  an  acknowledgment  the  court  applies 
the  rule  that  an  attorney  is  not  permitted  to 
accept  any  benefit  from  a  client  unless  the 
client  has  had  the  benefit  of  independent  ad- 
vice in  the  matter.  The  concurring  opinion 
of  Rowlatt,  J.  limits  the  holding  to  the  facts 
of  the  particular  case,  and  it  is  probable  that 
the  doctrine  as  broadly  laid  down  would  not 
be  followed  in  the  United  States.  While  the 
court  follows  earlier  cases  applying  to  gifts 
from  a  client  the  fiduciary  obligation  of  an 
attorney,  it  is  to  be  borne  in  mind  that  a 
new  promise  avoiding  the  bar  of  limitations 
18  sustained  on  the  express  ground  that  it 
rests  on  a  moral  consideration  (see  25  Cyc. 
LimiUtion  of  Actions,  p.  1329)  and  it  is  not, 
therefore  comparable  with   an  aH  which   is 
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wholly  gratuitous.  Thus  in  Wise  v.  Hardin,  Same. 
5  8.  C.  325,  a  confession  of  judgment  by  a 
client  in  favor  of  his  attorney  was  sustained. 
Of  course  if  an  acknowledgment  of  a 
barred  debt  is  procured  by  fraud  it  ia  avoid- 
able to  the  same  extent  as  any  other  contract. 
See  Bannister  v.  Mclntire,  112  la.  600,  84 
N.  W.  707. 
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Partnership  —  Scope  ot  Firm  Business. 

The  business  a^eed  to  be  done  by  and  be- 
tween G.  and  P.  is  not  limited  to  mere  ship- 
ping, the  contract,  in  the  form  of  a  letter 
from  P.  accepted  by  G.,  being:  "We  will  do 
a  joint  account  business  with  you  on  equal 
division  of  profits  and  losses.  The  business 
is  to  be  the  shipping  of  oranges  and  lemons, 
which  you  are  to  secure  without  any  expense 
to  the  joint  account,  on  consignment,  or  if 
any  purchases  are  made,  it  shall  only  be 
done  with  our  consent  .  when  the 

amount  of  purchase  exceeds  $100.  You  are 
to  furnish  the  packing  house  and  are  entitled 
to  $5  per  car  for  each  car  packed.  We  will 
furnish  the  funds  required  to  handle  the 
business  and  do  the  selling  free  of  expense 
to  the  joint  account,  all  legitimate  packing 
house  expenses  are  to  be  charged  against  the 
SnAelenoy  ot  Agreement  to  Create 
joint  account." 

Partnership. 

That  the  agreement  between  G.  and  P.  for 
obtaining  fruit  by  purchase  or  on  consign 
ment,  and  shipping  and  selling  it,  while  mak 


The  existence,  or  not,  of  a  partnership  can* 
not  be  determined  by  dissecting  the  whole 
relationship,  and  considering  each  fragment 
as  though  it  were  the  complete  whole;  but, 
especially  as  to  third  persons,  it  is  to  be 
determined  by  the  contract,  taicen  with  the 
conduct  and  the  dealings  with  the  world  of 
the  parties  to  it. 

Partnership  tor  Single  AdTentnre. 

A  partnership  may  be  for  the  prosecution 
of  one  or  two  adventures,  and  need  not  be 
for  the  conduct  of  a  general  and  continuous 
business. 

Intent  as  Essential  to  Creation. 

It  is  not  necessary,  as  regards  liability  to 
third  persons,  that  parties  know  that  their 
contract  in  law  creates  a  partnership;  but 
it  is  enough  that  by  contract,  or  conduct, 
or  both,  they  have  in  law  engaged  in  a  part- 
nership venture. 

[See  note  at  end  of  this  case.] 

Beflnition  ot  Partnership. 

By  express  provision  of  Civ.  Code,  sec. 
2.395,  a  partnership  is  the  association  of  two 
or  more,  for  the  purpose  of  carrying  on  busi- 
ness together,  and  dividing  its  profits  be- 
tween them. 

Appeal  from  Superior  Court,  Orange 
county:  West,  Judge. 

Action  on  contract.  M.  P.  Westcott,  plain- 
tiff, and  E.  L.  Gilman,  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendant  Kdmund 
Peycke  Company  appeals.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Collier  de  Clark  for   appellant. 
Langley    <£    Thomas    and    Scarborough    d 
Forgy  for  respondent. 

[564]  Henshaw,  J. — ^Plaintiff  on  his  own 
behalf  and  as  assignee  of  thirty-one  other 
fruit  growers  brought  this  action  to  recover 
sums  of  money  asserted  to  be  owing  from 
defendants  for  oranges  and  lemons,  in  some 
instances  sold  to  defendants,  [565]  in  other 
instances  consigned  to  them  for  sale.    Plain- 


ing G.   the  buyer,  gives  P.,   the  seller,  the,    *iff   recovered   judgment   and   the  defendant 


right  to   veto   prospective   purchases   if   the 
price  is  not  satisfactory  to  it,  does  not  pre- 
vent the  contract  being  one  of  partnership, 
at  least  as  concerns  third  persons. 
[See  115  Am.  St.  Rep.   420.] 


That  by  the  agreement  between  G.  and  P. 
for  procuring,  shipping,  and  selling  fruit  G. 
is  to  devote  his  service  to  procuring  the 
fruit,  while  P.  is  to  devote  its  services  to 
handling  and  selling  it,  each  without  charges, 
does  not  prevent  the  existence  of  a  partner- 
ship between  them. 


While  the  element  of  profit  sharing  does 
not  alone  and  of  itself  establish  a  partner- 
ship, it  is  essential  to  a  partnership. 


Peycke  Company  appeals,  the  principal 
ground  of  appeal  being  that  the  findings  are 
not   supported   by   the   evidence. 

The  defendants  entered  into  a  written  con- 
tract with  each  other,  a  copy  of  which  here 
follows : 

"Mr.  E.  L.  Gilman, 

Orange,  Calif.  May  22,  1909. 

Referring  to  our  conversation  of  a  few 
days  ago  we  now  confirm  that  we  will  do  a 
joint  account  business  with  you  on  equal 
division  of  profits  and  losses.  The  business 
is  to  be  the  shipping  of  oranges  and  lemons 
which  you  are  to  secure  without  any  expense 
to  the  joint  account,  on  consignment,  or  if 
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any  purchases  are  made,  it  shall  only  be 
done  with  our  consent,  in  each  and  every 
instance  when  the  amount  of  purchase  ex- 
ceeds one  hundred  dollars.  You  are  to  fur- 
nish the  packing  house  and  are  entitled  to 
$5.00  per  car  for  each  car  packed.  We  will 
furnish  the  funds  required  to  handle  the  busi- 
ness and  do  the  selling  free  of  expense  to  the 
joint  account.  All  legitimate  packing  house 
expenses  are  to  be  charged  against  the  joint 
account. 

Yours  truly, 
Edmund  Peycke  Company. 
The  above  is  accepted  by  me. 

E.  L.  Oilman." 

The  defendant  Peycke  Company  faithfully 
carried  out  the  terms  of  its  agreement.  Gil- 
man  secured  the  fruit,  either  on  consignment 
or  by  purchase,  with  the  approval  of  the 
Peycke  Company,  Peycke  Company  disposing 
of  the  fruit,  advancing  moneys  to  Oilman 
when  demanded  for  the  payment  of  the  fruit 
and  for  the  attendant  expenses  of  packing  it. 
Oilman,  however,  being  financially  involved, 
did  not  use  these  moneys  for  the  payment  of 
the  individual  fruit  men,  and  when  the 
condition  of  his  affairs  forced  him  into  in- 
solvency, a  number  of  them,  the  assignors 
of  plaintiff  herein,  were  unpaid.  The  Edmund 
Peycke  Company  balanced  its  account  with 
Oilman,  and  there  being  due  to  him  the  sum 
of  two  thousand  seven  hundred  and  fifty 
dollars  profits  growing  out  of  their  trans- 
actions, this  sum  was  deposited  by  the  Peycke 
Company  in  a  bank  in  Los  Angeles  in  settle- 
ment of  the  account,  the  money  to  wait  dis- 
tribution under  the  proceedings  in  the  mat- 
ter of  Oilman's  insolvencv.  The  dissatisfied 
fruit  growers  sought  [566]  and  secured  a 
recovery  against  these  defendants  growing  out 
of  their  asserted  joint  liability  by  virtue  bf 
the  contract  above  set  forth  and  by  virtue  of 
their  conduct  and  actions  under  the  contract. 
The  soundness  of  the  judgment  against  Oil- 
man is,  of  course,  unquestioned.  The  liabil- 
ity of  the  Peycke  Company,  by  virtue  of  its 
arrangements  and  transactions  with  Oilman 
is  the  question  presented  upon  this  appeal. 

Appellant's  first  argument  is  that  no  part- 
nership is  shown  to  have  existed  between 
Oilman  and  the  Peycke  Company.  Following 
that  it  argues  that  Oilman  was  not  such  an 
agent  of  the  Peycke  Company  as  to  render 
the  Peycke  Company  liable  for  Oilman's  obli-, 
gations. 

Upon  the  subject  of  the  existence  or  non- 
existence of  a  partnership,  it  is  to  be  borne  in 
mind  that  we  are  called  upon  to  consider  the 
contract  of  these  defendants  and  their  deal- 
ings with  each  other  and  with  the  world  as 
that  contract  and  those  dealings  affect  the 
rights  of  third  parties  who  have  maintained 
business  relations  with  them.    At  the  outset 


appellant  places  altogether  too  narrow  an  in- 
terpretation upon  the  nature  of  the  business 
agreed  to  be  done  by  and  between  the  de- 
fendants. It  is  said  that  that  business  waii 
limited  specifically  to  the  mere  shipping  of 
oranges;  that  the  profits  and  losses  were  to 
be  based  upon  the  profits  and  losses  arising 
from  a  mere  shipping,  and  as  it  is  not  shown 
that  any  liability  arose  to  third  persons  or 
any  loss  occurred  to  third  parties  by  virtue 
of  this  mere  shipping,  so  appellant  is  not 
liable.  But  such  a  straightened  construc- 
tion does  manifest  violence  to  the  expressed 
intent  of  the  defendants.  Their  joint  buai- 
nes8  relations  involved  shipping  as  a  mere 
incident.  True,  to  obtain  profitable  markets 
for  the  oranges  and  lemons  the  shipping  was 
a  necessary  incident,  but  it  was  nothing  move 
than  an  incident  to  the  main  business.  Tlie 
agreement  between  the  defendants  amounted 
clearly  to  this:  Oilman  was  to  devote  his  time 
and  services  to  securing  fruit  which  would 
be  marketed  by  the  Peycke  Company.  For 
such  fruit  as  he  secured  "on  consignment*' 
there  would  in  the  usual  course  of  busincsc 
be  the  commissioner's  percentage  upon  the 
returns  of  the  sale.  This  was  one  kind  of 
business  in  which  the  defendants  were  tc 
jointly  engage.  Oilman  was  also  to  purchase 
oranges  and  lemons  upon  the  joint  account 
of  the  defendants,  but  only  (when  the  valur 
of  the  purchase  exceeded  one  hundred  dol- 
lars) upon  the  approval  by  the  Peycke  Com- 
pany [567]  of  the  price.  This  was  a  most 
natural  and  wise  provision  in  the  contract, 
since  the  Peycke  Company,  being  shippers 
and  handlers  of  this  fruit,  would  the  better 
know  the  market  price  at  eastern  and  other 
points,  and  thus  be  the  better  able  to  toll 
whether  any  considerable  amount  of  fruit  at 
a  given  price  could  be  profitably  disposed  of. 
A  third  term  of  the  contract  was  that  Oilman 
was  to  provide  for  the  packing  of  the  fruit 
and  the  placing  it  upon  the  cars,  being  en- 
titled to  charge  the  joint  venture  five  dollars 
for  each  car  thus  packed  for  the  joint  ac- 
count. In  addition,  all  other  legitimate  pack- 
ing house  expenses  were  to  be  charged  to  this 
joint  account,  and  the  Peycke  Company  to 
furnish  all  the  moneys  necessary  for  these 
transactions.  Oilman  was  to  make  no  charjire 
for  his  time  and  services  in  the  matter,  and, 
upon  the  other  hand,  the  Peycke  Company 
was  to  make  no  charge  for  its  time  and  serv- 
ices in  thus  marketing  the  fruit.  Such  is  the 
fair  intendment  of  this  contract,  and  it  needs 
no  argument  to  show  that  it  goes  far  beyond 
the  mere  shipping  of  oranges. 

Appellant  next  asserts  that  there  is  no  mu- 
tuality of  agency  in  the  contract  and  relation- 
ship of  these  parties  and  that  such  mutual- 
ity of  agency  is  essential  to  the  {Mu-t- 
nership.  Of  course,  it  is  elementary  that 
each  partner  has  authority  to  represent  and 
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bind  the  copartnership  within  the  scope  of  the 
partnership  business.  (Smith  v.  Schultz,  89 
Cal.  534,  26  Pac.  1087 ;  San  Diego  Water  Go. 
V.  San  Diego  Flume  Co.  108  CaL  562,  29 
L..R.A.  830,  41  Pac.  495.)  But  the  facta  that 
Gilnuin  was  the  fruit  buyer  for  the  joint 
venture  and  that  the  Peycke  Company  re- 
served the  right  to  veto  prospective  purcliases 
if  the  price  was  not  satisfactory  to  it  (these 
being  the  cousiderations  which  appellant  ad- 
vances in  support  of  the  proposition  tliat 
there  is  no  mutuality  of  agency)  arc  far 
from  determinative  of  the  question.  In  this 
aspect  the  case  is  that  presented  in  Clark 
V.  Gridley,  49  Cal.  105.  This  court  had  no 
difficulty  in  declaring  a  partnership  to  exist 
where  one  of  the  parties  to  it  was  to  buy 
wool  in  Marysville  and  ship  the  wool  to  the 
copartners  in  San  Francisco,  drawing  drafts 
upon  them  for  the  payment  of  the  wool,  the 
profits  and  losses  to  be  shared  equally.  The 
additional  circumstance  present  in  this  case 
and  nonexistent  in  the  other,  that  one  of 
the  partners  reserved  the  right  of  approval 
toaching  the  price  of  prospective  purchases, 
did  not  in  any  material  sense  affect  [668] 
the  relationship,  certainly  so  far  as  concerns 
third  persons.  As  between  the  partners  them- 
selves, an  unwarranted  purchase  by  the  one 
would  of  course  be  open  to  rejection  by  the 
nonassenting  partner.  But  no  question  of 
this  kind,  nor  of  the  rights  of  partners,  nor 
of  third  persons  dealing  with  the  partnership 
because  of  such  unwarranted  purchase,  is  here 
involved.  It  is  not  disputed  but  that  all  the 
purchases  and  consignments  here  made  for 
which  payment  is  sought  were  with  the  actual 
approval  of  all  the  defendants. 

The  nonexistence  of  a  partnership  in  this 
case,  it  ]«  further  declared,  rests  upon  the 
fact  that  there  was  ''no  community  of  inter- 
eat  in  procuring  the  fruit."  This  can  only 
mean  Uiat  i. cause  Oilman  was  to  devote  his 
services  to  the  procuring  of  it,  precisely  as 
the  Peycke  Company  was  to  devote  its  serv- 
ices to  the  handling  and  sale  of  it,  each  with- 
out charge,  no  partnership  existed.  But  so 
untenable  is  this  position  that  it  needs  only 
the  statement  of  it  for  its  refutation. 

Appellant  last  contends  that  there  may  be 
a  division  of  profits  as  a  basis  of  fixing  com- 
pensation, apart  from  and  independent  of  a 
partnership.  This,  of  course,  is  perfectly 
true.  A  division  of  the  profits  amongst  cm- 
pioyeee  is  not  an  unusual  thing  in  modern 
business.  The  employees  received  a  fixed  com- 
pensation by  way  of  wages  or  salary,  and 
in  addition  thereto  and  as  an  inducement  to 
more  efficient  service,  are  given  a  certain 
percentage  of  the  net  profits  at  stated  inter- 
vals. This,  of  course,  does  not  create  a  part- 
nership. No  more  is  a  partnership  created  in 
that  other  large  class  of  cases  where  leases  of 
various  kinds  are  made,  the  compensation  to 


the  lessor  being  based  upon  the  profits  which 
tlie  lessee  may  derive  from  his  holding.  But 
while  thus  the  element  of  profit-sharing  does 
not  alone  and  of  itself  establish  a  partnership, 
it  is  an  essential  element  of  every  partner- 
ship, and  it  is  an  element  present  in  this 
contract.  In  truth,  the  existence  or  non- 
existence of  a  partnership  in  any  case  cannot 
be  determined  by  the  method  appellant 
adopts,  of  dissecting  the  whole  relationship 
into  broken  parts  and  members,  and  study- 
ing each  disjointed  fragment  as  though  it 
were  the  complete  whole.  A  partnership,  es- 
pecially where,  as  here,  the  rights  of  third 
parties  are  involved,  is  to  be  determined  by 
the  contract,  taken  with  the  conduct  and  the 
dealings  with  the  world  of  those  who  are  the 
parties  to  it.  If  that  contract  and  if  those 
dealings,  so  far  as  the  world  is  concerned, 
measure  up  [569]  to  the  partnership  relation, 
with  the  joint  duties  and  liabilities  attaching 
thereto,  then,  so  far  as  third  persons  are 
concerned,  who  have  had  dealings  with  them, 
the  defendants  are  partners.  Again  we  repeat 
that  the  all-important  difference  in  constru- 
ing partnership  and  relationships  of  this 
kind  as  between  the  parties  themselves  upon 
the  one  hand,  and  as  between  the  parties 
themselves  and  those  who  have  dealt  with 
them  upon  the  other  hand,  is  this:  That  as 
between  the  parties  themselves,  when  the 
rights  of  no  third  persons  are  involved,  the 
question  is  one  of  determination  merely  upon 
the  letter  of  the  contract  and  the  conduct 
of  the  contracting  parties  to  each  other  under 
it.  When,  however,  the  rights  of  third  parties 
are  involved,  the  basis  of  the  inquiry  shifts 
materially,  and  the  fundamental  questions 
are,  what  had  those  third  parties  the  right 
to  believe  from  the  language  of  the  contract 
and  from  the  conduct  of  the  parties  to  it  as 
affecting  them,  and  not  as  affecting  each 
other.  Each  case,  therefore,  is  adjudicated 
upon  its  own  facts,  and  very  little  value  will 
be  found  from  any  extended  review  of  the  au- 
thorities. 

The  contract  in  evidence  in  this  case  leaves 
little  doubt  but  that  the  relationship  between 
these  defendants  was  tliat  of  a  limited  part- 
nership or  joint  venture.  Of  course  a  part- 
nership may  be  organized  for  the  prosecution 
of  one  or  two  adventures,  as  well  as  for  the 
conduct  of  a  general  and  continuous  business. 
It  is  not  of  the  essence  of  a  partnership  that 
the  parties  to  it  should  have  known  that 
their  contract  in  law  created  a  partnership. 
(Chapman  v.  Hughes.  104  Cal.  .302,  37  Pac. 
1048,  38  Pac.  109 ;  Hunter  v.  Martin,  67  Cal. 
365.)  If  by  contract  or  by  conduct  or  by 
both  they  have  in  point  of  law  engaged  in  a 
partnership  venture,  so  far  as  third  persons 
arc  concerned  they  cannot  be  heard  to  deny 
the  relationship  and  the  liabilities  arising 
therefrom.     It  is  plain  from  the  very  terms 
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of  the  agreement  between  these  defendants 
that  it  measures  up  to  the  definition  of  a 
partnership  as  declared  by  section  2305  of  the 
Civil  Code.  It  was  an  association  of  two 
persons  to  carry  on  a  definite  business  and 
to  divide  the  profits  and  losses  of  that  busi- 
ness. (Hendy  v.  March,  76  Cal.  566,  17  Pac. 
702;  Quinn  v.  Quinn,  81  Cal.  14,  22  Pac. 
264;  Chapin  v.  Brown,  101  Cal.  600,  35  Pac. 
1051;  Sullivan  v.  Sullivan.  122  Wis.  320, 
99  N.  W.  1022.) 

In  addition  to  the  evidence  of  the  contract 
there  is  the  evidence  of  the  conduct  of  the 
parties,  and  particularly  of  [570]  the  de- 
fendant corporation,  which,  through  its  offi- 
cers and  agents,  visited  the  orchards  bearing 
the  fruit  which  Gilman  proposed  to  buy,  and 
in  effect  represented  to  the  owners,  as  was 
of  course  the  fact,  that  the  fruit,  if  bought, 
would  be  bought  upon  the  joint  account  of 
Gilman  and  the  Peycke  Company. 

We  have  treated  the  subject  generally  since 
appellant's  specific  objection^  to  the  insuffi- 
ciency of  the  evidence  to  sustain  the  findings 
have  reference  only  to  the  liability  of  the 
Peycke  Company,  it  being  admitted,  or  stipu- 
lated, as  has  been  said,  that  the  fruit  so  pur- 
chased by  Gilman  was  not  paid  for.  The  evi- 
dence sustains  the  findings. 

The  judgment  and  order  appealed  from  are 
therefore  affirmed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 
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Introductory, 

This  note  collates  the  cases  discussing  the 
question  whether  a  partnership  can  be  unin- 
tentionally created.  It  is  concerned  with 
the  actual  relation  of  partnership,  and  does 
not  include  the  question  of  liability  imposed 
by  statute  or  incurred  by  estoppel. 

As  between  Parties, 

As  a  general  rule,  since  the  existence  of  a 
partnership  rests  on  contract,  persons  cannot 
as  between  themselves  create  a  partnership 
without   so   intending. 

England.— Walker  v.  Hirsch,  27  Ch.  D.  460, 
54  L.  J.  Ch.  315,  51  L.  T.  N.  S.  581,  32  W.  R. 
902;  Sutton  v.  Grey  [1894]  1  Q.  B.  285; 
See  also  Halvorson  v.  Bowes,  22  Manitoba 
447. 


United  States, — ^London  Assur.  Co.  v.  Dreii- 
nen,  116  U.  S.  461,  6  S.  Ct.  442,  29  U.  S. 
(L.  ed.)  688;  Hazard  v.  Hazard,  1  Story 
371,  11  Fed.  Cas.  No.  6,279;  Earle  v.  Art 
Library  Pub.  Co.  95  Fed.  544 ;  Shea  v.  Nilima, 
133  Fed.  209,  66  C.  C.  A.  263;  Fechteler  ▼. 
Palm,  133  Fed.  462,  66  C.  C.  A.  336;  In  re 
Uirth,  189  Fed.  926. 

Alabama. — Emanuel  v.  Draughn,  14  Ala. 
303;  Chisholm  v.  Cowles,  42  Ala.  179;  Handle 
V.  State,  49  Ala.  14;  Couch  ▼.  Woodruff,  63 
Ala.  466;  Xayloe  v.  Bush,  75  Ala.  432; 
Bestor  v.  Barker,  106  Ala.  240,  17  So.  389; 
Gulf  City  Shingle  Mfg.  Co.  v.  Boylea,  120 
Ala.  192,  29  So.  800;  Brooke  v.  Tucker,  149 
Ala.  96,  43  So.  141. 

Arkanstts, — Culley  v.  Edwards,  44  Ark.  423, 
51  Am.  Rep.  614;  Roach  v.  Rector,  93  Ark. 
621,  123  S.  W.  399. 

Califomia, — Wheeler  v.  Farmer,  38  Cal. 
203. 

Colorado. — See  also  Mason  v.  Sieglitz,  22 
Colo.  320,  44  Pac.  688.  See  also  Lee  v.  Crav- 
ens, 9  Colo.  App.  272,  48  Pac  159. 

Georgia. — Huggins  v.  Huggins,  117  Ga.  151, 
43  S.  E.  759. 

Hawaii. — Tucker  v.  Metcalf ,  3  Hawaii  180 ; 
Barnes  v.  Collins,  16  Hawaii  340. 

i^now.— Stevens  v.  Faucet,  24  III.  483; 
Lintner  v.  Millikin,  47  III.  178;  Phillips  v. 
Phillips,  49  III.  437 ;  Bushnell  v.  Consolidated 
Ice  Mach.  Co.  138  III.  67,  27  N.  E.  596;  Grin- 
ton  V.  Strong,  148  III.  587,  36  N.  E.  559; 
National  Surety  Co.  v.  T.  B.  Townsend  Brick, 
etc.  Co.  176  III.  156,  52  N.  E.  938,  affirming 
74  III.  App.  312;  Leeds  v.  Townsend,  228  III 
461,  81  N.  E.  1069,  13  L.R.A.(N.S.)  191; 
Reed  v.  Engel,  237  111.  628,  86  N.  E.  lllO, 
affirming  142  III.  App.  413 ;  Sailors  v.  Nixon- 
Jones  Printing  Co.  20  III.  App.  509;  Butler  v. 
Merrick,  24  111.  App.  628;  Leeds  v.  Townsend, 
89  111.  App.  646;  Briggs  v.  Kohl,  132  lU. 
App.  484;  Sample  v.  Farson,  174  III.  App. 
334. 

Indiana. — Shrum  v.  Simpson,  156  Ind.  IfMI, 
57  N.  E.  708,  49  L,B,Jl.  792. 

Indian  Territory. — Noyes  v.  Tootle,  2  In- 
dian Ter.  144,  48  S.  w\  1031. 

Iowa. — Ruddick  v.  Otis,  33  la.  402. 

Kentuckt/. — Rider  v.  Hammell,  63  Kan. 
733,  66  Pac.  1026 ;  Boreing  v.  Wilson,  128  Ky. 
570,  108  S.  W.  914,  33  Ky.  L.  Rep.  14 ;  Craw- 
ford  V.  Wiedemann,  169  Ky.  18,  166  S.  W. 
506. 

Louisiana. — ^Leonard  v.  Sparks,  109  La. 
543,  33  So.  694;  Halliday  ▼.  Bridewell,  36 
La.  Ann.  238. 

Maine. — Winslow  v.  Young,  94  Me.  145,  47 
Atl.   149. 

Maryland.— Kerr  v.  Potter,  6  Gill    (Md.) 
404;  Bull  V.  Schuberth,  2  Md.  38,  56;  Heiae 
v.  Barth,  40  Md.  269;   Waring  v.  National 
Marine  Bank,  74  Md.  278,  22  Atl.  140;  Gan- 
non V.   Brush  Electric  Co.  96  Md.   446,   54 
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Ail.  121,  94  Am.  St.  Rep.  584;  Morgart  y. 
JSmoufie,  103  Md.  463,  7  Ann.  Cas.  1140,  63 
Atl.  1070,  115  Am.  St.  Rep.  367 ;  Morgart  v. 
Smouw,  112  Md.  615,  77  Atl.  137. 

Masaachusetis. — McMurtrie  v.  Guiler,  183 
^ass.  451,  67  N.  £.  358. 

Michigan, — Bird  v.  Hamilton,  Walk.  Ch. 
(Mich.)  361;  Gray  v.  Gibson,  6  Mich.  300; 
Beecher  v.  Bush,  45  Mich.  188,  7  N.  W.  785, 
40  Am.  Rep.  465;  Runnels  v.  Moffat,  73  Mich. 
188,  41  N.  W.  224;  Corey  v.  Caldwell,  80 
Mich.  570,  49  N.  W.  611 ;  Brotherton  v.  Gil- 
christ, 144  Mich.  274,  107  N.  W.  890,  115 
Am.  St.  Rep.  397. 

Minnesota. — McAlpine  v.  Millen,  104  Minn. 
289,  116  N.  W.  583. 

Miasissifkpi. — Fewell  v.  American  Surety 
Co.  80  Miss.  782,  28  So.  755,  92  Am.  St.  Rep. 
625. 

Missowri. — ^Freeman  t.  Bloomfield,  43  Mo. 
391 ;  McDonald  v.  Matney,  82  Mo.  358 ;  Bush 
V.  Bush,  89  Mo.  360,  14  S.  W.  560;  Mackie  v. 
Mott,  146  Mo.  230,  47  S.  W.  897;  Torbert 
V.  Jeffrey,  161  Mo.  645,  61  S.  W.  823 ;  Nugent 
V.  Armour  Packing  Co.  208  Mo.  480,  106  S. 
W.  648;  Rankin  v.  Fairley,  29  Mo.  App.  587; 
Hazell  v.  Clark,  89  Mo.  App.  78;  Boon  v. 
Turner,  96  Mo.  App.  635,  70  S.  W.  916; 
Mingus  V.  Ethel  Bank,  136  Mo.  App.  407,  117 
8.  W.  683;  Beller  v.  Murphy,  139  Mo.  App. 
663,  123  S.  W.  3029;  Sawyer  v.  Burris,  141 
Mo.  App.  108,  321  S.  VV."321;  Spurlock  v. 
Wilson,  160  Mo.  App.  14,  142  S.  W.  363; 
Skinner  v.  Whitlow,  184  Mo.  App.  229,  167 

5.  W.  463. 

Montana. — Hunter  v.  Conrad,  18  Mont.  177, 
44  Pac.  523. 

Ifew  Jersey. — Jernee  v.  Simonson,  58  N.  J. 
Eq.  282,  43  Atl.  370. 

yevo  Mexico. — ^Trauer  v.  Meyers,  19  N.  M. 
490,  147  Pac.  458. 

yew  YorA.— Salter  v.  Ham,  31  N.  Y.  321; 
Heye  v.  Tilford,  2  App.  Div.  350,  37  N.  Y.  S. 
751;  McPhillips  v.  Fitzgerald,  76  App.  Div. 
16,  78  N.  Y.  S.  631,  affirmed  177  N.  Y.  543, 
69  N.  E.  1126;  Schultz  v.  Brackett  Bridge 
Co.  35  Misc.  595,  72  N.  Y.  S.  160;  Smith  v. 
Dunn,  44  Misc.  288,  89  N.  Y.  S.  881;  Trask 
▼.  Hazazer,  4  N.  Y.  S.  635;  Smith  v.  Lennon, 
60  Hun  577,  mem.  14  N.  Y.  S.  259,  260, 
affirmed  131  N.  Y.  560,  29  N.  E.  820;  Hay 
ward  V.  Barron,  19  N.  Y.  S.  384. 

OMo.— Channel  v.  Fassitt,  16  Ohio  166. 

Oklahoma — Municipal  Paving  Co.  v.  Her- 
ring, 150  Pac.  1067. 

Oregon. — Willis  v.  Crawford,  38  Ore.  522, 
63  Pac.  985,  64  Pac.  886,  53  L.R.A.  904; 
Hanthorn  v.  Quinn,  42  Ore.  1,  69  Pac.  817. 

Pennsylvania. — ^Kaufmann  v.  Kaufmann, 
222  Pa.  St.  58,  70  Atl.  956;  Hedge's  Appeal, 
63  Pa.  St.  273;  Krall  v.  Fornoy,  182  Pa.  St. 

6,  37  Atl.  846. 

8outh  Carolina. — Price  v.  Middleton,  75  S. 
C.  105,  55  S.  E.  156. 


Texas. — Rio  Grande  Cattle  Co.  v.  Burns,  82 
Tex.  60,  17  S.  W.  1043;  Rush  v.  Amarillo 
First  Nat.  Bank,  160  S.  W.  319. 

I7tafc.— Morgan  v.  Child,  155  Pae.  451. 

Vermont. — Duryea  v.  Whitcomb,  31  Vf.  395. 

Wauhington, — Yatsuyanagi  v.  Shimamura, 
59  Wash.  24,  109  Pac.  282. 

West  Virginia,— SetzcT  v.  Beale,  19  W.  Va. 
274. 

*'The  relation  of  partnership  lies  in  contract 
and  is  to  be  determined  always  as  between 
the  alleged  partners  by  reference  to  the  mat- 
ter of  intention.  If  it  is  obvious  as  between 
the  parties,  that  no  partnership  was  intended, 
then  the  partnership  relation  does  not  obtain 
jis  between  them,  whatever  arrangements  they 
may  have  had  for  conducting  the  business." 
Sawyer  v.  Burris,  141  Mo.  App.  108,  121  S. 
W.  321.  "As  between  the  parties  partnership 
is  a  matter  of  intention  to  be  proved  by  their 
express  agreement  or  inferred  from  their  acts 
and  conduct."  Morgart  v.  Smouse,  103  Md. 
463,  7  Ann.  Cas.  1140,  63  Atl.  1070,  115  Am. 
St.  Rep.  367.  "A  partnership  is  never  created 
between  parties  by  implication  or  operation  of 
law,  apart  from  an  express  or  implied  inten- 
tion and  agreement  to  constitute  the  relation. 
.  .  .  Even  where  the  parties  agree  to  enter 
into  a  joint  enterprise  and  share  in  the 
profits,  a  partnership,  as  between  themselves, 
does  not  necessarily  result.  The  intention 
of  the  parties  always  controls."  Reed  v. 
Engel,  237  HI.  628,  86  N.  E.  1110,  affirming 
342  111.  App.  413.  ''Whenever  in  an  action 
between  two  persons  alleged  to  be  partners, 
a  partnership  is  sought  to  be  proved,  the  de- 
cision of  the  question  depends  entirely  upon 
the  intention  of  the  parties  as  legally  ascer- 
tained. That  does  not  mean  a  mere  arbitrary 
intention.  If  the  terms  of  the  contract  be- 
tween the  parties  are  fixed  and  certain,  the 
question  of  partnership  is  usually  a  question 
of  law  to  be  decided  upon  the  construction  of 
the  contract,  and  in  such  a  case  the  declara- 
tions of  the  parties  outside  the  contract  as 
to  the  nature  of  the  agreement  which  it  was 
their  intention  to  form  would  be  of  little 
weight.  But  unless  in  some  manner  it  is 
found  to  be  the  intention  of  the  parties  that 
they  should  become  partners,  then  the  part- 
nership cannot  be  said  to  exist."  Heye  v.  Til- 
ford,  2  App.  Div.  350,  37  N.  Y.  S.  751. 

Ah  to  Third  Persons. 

Some  few  decisions  apparently  rest  on  the 
grcmnd  that  the  intent  of  the  parties  is  not 
essential  to  the  creation  of  a  partnership 
where  the  question  of  creation  affects  the 
rights  of  third  persons.  See  Buford  v.  Lewis, 
87  Ark.  412.  112  S.  W.  963;  Cudahy  Packing 
Co.  V.  Hibou,  92  Miss.  234,  46  So.  73,  18 
L.R.A. (N.S.)  975;  Cleveland  v.  Anderson,  2 
Willson  Civ.  Cas.  Ct.  App.  §  146.     But  com- 
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pare  JohDson  ▼.  Rothschilds,  63  Ark.  518,  41 
S.  W.  996 ;  Rector  v.  Robins,  74  Ark.  437,  86 
S.  W.  667;  Harris  v.  Threefoot  (Miss.)  12 
So.  335. 

The  true  rule,  however,  seems  to  be  that 
an  intent  is  essential  to  the  actual  creation 
of  a  partnership  even  as  to  third  persons,  the 
existence  of  that  intent  being  determinable 
according  to  the  facts  and  circumstances  of 
each  case. 

England,'-UoUwo  v.  Wards  Ct.  L.  R.  4  P. 
C.  419. 

Canadfi. — Kelly  v.  Sayle,  reported  in  full, 
post,  this  volume,  at  page  444. 

Alabama, — Owensboro  Wagon  Co.  v.  Bliss, 
132  Ala.  253,  31  So.  81,  90  Am.  St.  Rep.  907 ; 
Bass  T.  Clements,  6  Ala.  App.  167,  60  So.  443. 

Georgia. — Falk  v.  LeGrange  Cigar  Co.  15 
Ga.  App.  564,  84  N.  £.  93. 

/ninow.— Niehoff  v.  Dudley,  40  111.  406; 
Brown  v.  Melick,  186  111.  App.  3. 

Indiarw. — Bradley  v.  £ly,  24  Ind.  App.  2, 
56  N.  E.  44,  79  Am.  St.  Rep.  251;  Breinig 
v.  Sparrow,  39  Ind.  App.  456,  80  N.  E.  37. 

Indian  Territory. — ^Hart  v.  Hiatt,  2  Indian 
Ter.  144,  48  S.  W.  1031. 

louxj^ — Johnson  v.  Carter,  120  la.  355,  95 
N.  W.  850. 

Kentucky. — ^Russell  v.  Gray,  4  Ky.  L.  Rep.  * 
(abstract)  619. 

Louisiana, — Cameron  v.  Orleans,  etc.  R.  Co. 
108  La.  83,  32  So.  208. 

Maryland. — ^Thillman  v.  Benton,  82  Md. 
64,  33  Atl.  485;  Lighthiser  v.  Allison,  100 
Md.  103,  59  Atl.  182. 

MasaachuMette. — Gunnison  v.  Langley,  3  Al- 
len 337. 

Michigan. — Beechor  v.  Bush,  45  Mich.  188, 
7  N.  W.  785,  40  Am.  Rep.  465. 

Minnesota. — McDonald  v.  Campbell,  06 
Minn.  87,  104  N.  W.  760. 

Missouri. — A.  N.  Kellogg  Newspaper  Co.  v. 
Farrell,  88  Mo.  594;  Hughes  v.  Kwing,  162 
Mo.  261,  62  S.  W.  465;  Diamond  Creek  Conaol. 
Gold,  etc.  Min.  Co.  v.  Swope,  204  Mo.  48, 
102  8.  W.  561 ;  Kelly  v.  Gaines,  24  Mo.  App. 
506;  Osceola  Bank  v.  Outhwaite,  50  Mo.  App. 
124;  Gille  Hardware,  etc.  Co.  v.  McCleverty, 
89  Mo.  App.  154;  Saine  v.  Rooney,  125  Mo. 
App.  176,  101  S.  W.  1127;  A.  Graf  Distilling 
Co.  v.  Wilson,  172  Mo.  App.  612,  156  S.  W. 
23;  Ellis  v.  Brand,  176  Mo.  App.  383,  158 
S.  W.  705;  Aehle  v.  Brand,  176  Mo.  App.  395. 
158  S.  W.  709;  Willoughby  v.  Hildreth,  182 
Mo.  App.  80,  167  »S.  W.  639. 

Montana. — Beasloy  v.  Berry,  33  Mont.  477, 
84  Pac.  791, 

yehraska. — Garrett  v.  Republican  Pub.  Co. 
61  Neb.  541,  85  N.  W.  537. 

Nevada. — Horton  v.  New  Pass  Gold,  etc. 
Min.  Co.  21  Neb.  1H4,  27  Pac.  376,  1018. 

yew  Jersey. — Wild  v.  Davenport,  48  N.  J. 
L.  129,  7  Atl!  295.  57  Am.  Rep.  552. 


Ifmo  York. — Central  City  Sav.  Bank  ▼. 
Walker,  66  N.  Y.  424.  Compare  L^;gett  v. 
Hyde,  58  N.  Y.  272,  17  Am.  Rep.  244;  Hau 
v.  Roat,  16  Hun  526;  Catskill  Bank  v.  Gray, 
14  Barb.  471. 

Ohio. — ^Meridian  Nat.  Bank  v.  McConica,  4 
Ohio  Cir.  Dec.  106.  Compare  Wood  v.  Val- 
lette,  7  Ohio  St.  172. 

Oklahoma. — Citizens'  Nat.  Bank  v.  Mitchell, 
24  Okla.  488,  20  Ann.  Cas.  371,  103  Pac.  720. 

Oregon. — Klosterman  v.  Hayes,  17  Ore.  326, 
20  Pac.  426;  North  Pac.  Lumber  Co.  v.  Spore, 
44  Ore.  462,  75  Pac.  890. 

Pennsylvania. — Walker  v.  Tupper,  152  Pa. 
St.  1,  25  Atl.  172. 

Rhode  Island. — Boston,  etc.  Smelting  Co. 
▼.  Smith,  13  R.  I.  27,  43  Am.  Rep.  3. 

Tennessee. — Polk  v.  Bushanan,  6  Sneed 
(Tenn.)  721. 

Vermont. — See  Collidge  v.  Taylor,  85  Vt. 
39,  80  Atl.  1038. 

Washington. — See  Z.  C.  Miles  Co.  v.  Gordan, 
8  Wash.  442.  36  Pac.  265. 

Thus  in  Diam<Hid  Creek  Consol.  Gold,  etc. 
Min.  Co.  V.  Swope,  204  Mo.  48,  102  S.  W. 
561,   the  court   said:      "Except  in  cases   in 
which  parties  have  held  themselves  out  as 
copartners  and  credit  has  been  extended  to 
them  as  such,  when  in  fact  they  were  not  part- 
ners between  themselves,  a  partnership  is  a 
relation  between  two  or  more  competent  per- 
sons resulting  from  a  contract,  and  accord- 
ingly only  exists  where  the  parties  intend  to 
enter  into  a  contract  of  partnership,  for  this, 
like  other  contracts,  must  be  construed   ac- 
cording  to    the    manifest    intention    of    the 
parties  and  must  be  determined  by  the  con- 
tract   itself    and    the    surrounding    circum- 
stances."    And  in  Niehoff  v.  Dudley,  40  III. 
406,  it  was  said:     ''The  first  and  controlling 
element  in  the  contract  is  the  intention  of 
the  parties  between  themselves.    .    .    .    There 
is  no  absolute  rule  of  law,  that  a  participa- 
tion in  the  profits  renders  the  participant  a 
partner.    It  is  only  a  presumption  of  the  law, 
which  prevails  in  the  absence  of  controlling 
circumstances,    but    is   controlled   by    them. 
This  seems  to  be  the  extent  of  the  rule  an- 
nounced by  the  authorities.    And  there  is  no 
hardship  on  third  persons,  where  the  party 
does  not  hold  himself  out  as  a  partner.     And 
this  is  only  carrying  into  effect  the  intention 
of  the  parties,  and  is  consonant  with  equity 
and  justice." 

In  Shrum  v.  Simpson,  156  Ind.  160,  57  N.  E. 
708,  49  L.R.A.  792,  wherein  the  rig^ta  of  the 
parties  inter  sese  were  concerned,  the  court 
said:  ''An  author  of  great  and  exact  learn- 
ing states  the  law  thus:  'In  short,  the  true 
rule,  ex  aequo  et  bono,  would  seem  to  be 
that  the  agreement  and  intention  of  the 
parties  themselves  should  govern  in  all  cases. 
If  they  intended  a  partnership  in  the  capital 
stock,  or  in  the  profits,  or  in  both,  then,  that 
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the  same  rule  should  apply  in  favor  of  third 
persons,  even  if  the  agreement  were  unknown 
to  them.  And,  on  the  other  hand,  if  no  such 
partnership  were  intended  between  the 
parties,  then,  that  there  should  be  none  as  to 
third  persons,  unless  where  the  parties  had 
held  themselves  out  as  partners  to  the  public, 
or  their  conduct  operated  as  a  fraud  and 
deceit  upon  third  persons/  Story  on  Part- 
nership, sec.  49.  Such  intention  must,  of 
course,  be  legally  ascertained,  and  mere  decla- 
rations of  the  persons  interested  and  uniting 
in  the  prosecution  of  a  common  enterprise 
that  no  partnership  existed,  would  not  be 
[permitted  to  control  the  legal  efTect  of  acts 
or  proceedings  from  which  the  existence  of  a 
partnership  is  by  the  law  presumed." 

What  Intent  Is  Required. 

The  rule  is  well  settled  that  a  partnership 
is  created  where  the  parties  contract  to  do 
all  that  in  law  is  necessary  to  the  formation 
of  a  partnership,  although  the  parties  neither 
understand  the  legal  effect  of  their  agreement 
nor  intend  to  incur  the  liabilities  which  the 
law  imposes  upon  partners. 

England — Pooley  v.  Driver,  5  Ch.  D.  458; 
Ex  p.  Delhasse,  7  Ch.  D.  511;  Moore  v.  Davis, 
11  Ch.  D.  261;  Pawsey  v.  Armstrong,  18  Ch. 
D.  698,  50  L.  J.  Ch.  683,  30  W.  R.  469 ;  Adam 
V.  Newbigging,  13  App.  Cas.  315. 

Canada, — Trustees  v.  Oland,  35  Nova 
Scotia  409. 

United  States.— -Fleming  v.  Lay,  109  Fed. 
952,  48  C.  C.  A.  748.  See  also  Bigelow  v. 
Elliot,  1  Cliff.  28,  3  Fed.  Cas.  No.  1,399. 

California. — Chapman  v.  Hughes,  104  Cal. 
302,  37  Pac.  1048,  38  Pac.  109.  And  see  the 
reported  case. 

District  of  Columbia. — Robinson  v.  Parker, 
U  App.  Cas.   (D.  C.)  132. 

Florida.— Webster  v.  Clark,  34  Fla.  637,  16 
So.  601,  43  Am.  St.  Rep.  217,  27  L.R.A.  126 

i?(Kc<iu.— Tucker  v.  Metcalf,  3  Hawaii  180; 
Barnes  v.  Collins,  16  Hawaii  340. 

/ZHnow.— Lintner  v.  Millikin,  47  111.  178; 
Fougner  v.  Chicago  First  Nat.  Bank,  141  111. 
124,  30  N.  E.  442;  Morse  v.  Richmond,  6 
111.  App.  166. 

Indiana. — ^Bradley  v.  Ely,  24  Ind.  App.  2, 
56  N.  E.  44,  79  Am.  St.  Rep.  261;  Breinig  v. 
Sparrow,  39  Ind.  App.  455,  702,  80  N.  E. 
37,  40. 

Iowa. — Johnson  ▼.  Carter,  120  la.  355,  94 
N.  W.  850. 

Kansas. — Jones  v.  Davies,  60  Kan.  314,  56 
Pac.  484,  72  Am.  St.  Rep.  354. 

Kentucky. — See  also  Crawford  v.  Wiede- 
mann, 159  Ky.  18,  166  S.  W.  595. 

Louisiana, — Cameron  v.  Orleans,  etc.  R.  Co. 
108  La.  83,  32  So.  208;  Cooley  v.  Broad,  29 
La.  Ann.  346,  29  Am.  Rep.  332. 


Maine. — Winslow  v.  Young,  94  Me.  145,  47 
Atl.  149;  Cummings  Mfg.  Co.  v.  Smith,  113 
Me.  347,  03  Atl.  968. 

Massachusetts. — Williams  v.  Milton,  215 
Mass.  1,  102  N.  £.  355. 

Michigan. — Beecher  v.  Bush,  45  Mich.  188, 
7  N.  W.  785,  40  Am,  Rep.  465;  Purvis  v. 
Butler,  87  Mich.  248,  49  N.  W.  564;  Dutcher 
V.  Buck,  96  Mich.  160,  55  N.  W.  676,  20 
L.R.A.  776;  City  Nat.  Bank  v.  Stone,  131 
Mich.  588,  92  N.  W.  99. 

Mississippi. — Lea  v.  Guice,  13  Smedes  & 
M.  656. 

Missouri. — ^Mulhall  v.  Cheatham,  1  Mo. 
App.  476;  Monson  v.  Ray,  123  Mo.  App.  1, 
99  S.  W.  475;  Steckman  v.  Gait  State  Bank, 
126  Mo.  App.  664,  105  S.  W.  674. 

New  Jersey. — Sheridan  v.  Medara,  10  N.  J 
£q.  469,  64  Am.  Dec.  464. 

Neic  York. — ^Haas  v.  Roat,  16  Hun  526; 
Manhattan  Brass,  etc.  Co.  v.  Sears,  45  N.  Y. 
797,  6  Am.  Rep.  177;  Evans  v.  Warner,  20 
App.  Div.  235,  47  N.  Y.  S.  16;  Griffin  v.  Carr, 
21  App.  Div.  61,  47  N.  Y.  E.  323,  affirmed 
165  N.  Y.  621,  59  N.  E.  1123;  Wolf  v.  Law- 
rence, 33  Misc.  481,  67  N.  Y.  S.  900;  Pell  v. 
Baur,  16  N.  Y.  S.  258. 

OAto.—Wood  V.  Vallette,  7  Ohio  St.  172. 

Pennsylvania. — Righter  v.  Farrel,  134  Pa. 
St.  482,  19  Atl.  687 ;  Poundstone  v.  Hamburg- 
er, 139  Pa.  St.  319,  20  Atl.  1054. 

8outh  Carolina. — Price  v.  Middleton,  75  S. 
C.  105,  55  S.  E.  156. 

Texas. — Cothran  v.  Marmaduke,  60  Tex. 
370;  Stevens  v.  Gainesville  Nat.  Bank,  62 
Tex.  499;  Freeman  v.  Huttig  Sash,  etc.  Co. 
reported  in  full,  post,  this  volume  at  page. 
446;  Cleveland  v.  Anderson,  2  Willson  Civ. 
Cas.  Ct.  App.  §  146. 

Utah. — Bentley  v.  Brossard,  33  Utah  396, 
94  Pac.  736. 

Wisconsin. — Spaulding  v.  Stubbinga,  86 
Wis.  262,  56  N.  W.  469,  39  Am.  St  Rep.  888; 
Bartelt  v.  Smith,  145  Wis.  31,  129  N.  W. 
782,  Ann.  Cas.  1912A  1195. 

Tliat  the  foregoing  rule  supplements  and 
does  not  conflict  with  the  rule  that  the  in- 
tention governs  was  pointed  out  in  Barnes 
V.  Collins,  16  Hawaii  340,  wherein  the  court 
said :  "Whether  an  agreement  creates  a  part- 
nership or  not  depends  upon  the  intention  of 
the  parties.  But  by  the  intention  of  the 
parties  is  meant,  not  what  they  call  or  con- 
sider the  relation  into  which  they  enter,  but 
what  the  relation  is  in  legal  effect.  Tlie 
parties  may  expressly  agree  that  there  shall 
be  a  partnership  and  yet  sach  agreement  will 
be  ineffective  if  the  specific  stipulations  do 
not  establish  a  partnership  as  matter  of  law, 
and  on  the  other  hand  they  may  expressly 
agree  that  their  relation  shall  not  be  that  of 
partners  and  yet  it  may  be  such  as  matter 
of  law.  Perhaps  there  is  no  single  ele- 
ment that  will  necessarily  show  as  a  mat* 
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ter  of  eyidence,  that  a  partnership  was 
intended.  ...  Of  course  there  need  be 
no  partnership  name,  nor  need  it  be  stipu- 
lated that  there  shall  be  a  partnership,  nor 
is  it  necessary  that  the  partners  should  un- 
derstand or  realize  what  the  legal  conse- 
quences of  their  agreement  will  be.  Tlie 
question  is  whether  that  which  they  have 
agreed  upon  constitutes  a  partnership  as 
matter  of  law."  And  in  Johnson  v.  Carter, 
120  la.  355,  it  was  said:  '*The  crucial  test 
seems  to  be  the  intention  of  the  parties.  If 
it  appears  to  have  been  their  purpose  to  en- 
ter into  the  relation  of  partners,  all  subter- 
fuges of  either,  resorted  to  in  order  to  evade 
liability  for  possible  losses,  while  securing  cer- 
tainty of  the  advantages  to  be  derived  from 
the  relation,  must  be  disregarded." 

In  Fougner  v.  Chicago  First  Nat.  Bank, 
141  111.  124,  30  N.  E.  442,  the  court  said: 
"While  the  intention  of  the  parties  is  the 
criterion  by  which  to  determine  whether  or 
not  a  partnership  has  been  formed,  yet,  as 
said  by  Justice  Matthews  in  his  work  on 
Partnership  (page  12,  sec.  31),  it  is  very 
plain  that  parties  cannot,  by  agreement,  en- 
ter into  a  partnership,  and  at  the  same  time 
agree  that  what  they  have  entered  into  shall 
not  be  a  partnership.'  Or,  in  the  language 
of  Breeae,  C.  J.,  in  Lintner  v.  Millikin,  47 
111.  178:  'Parties  may  become  partners  with- 
out their  knowing  it,  the  relation  resulting 
from  the  terms  they  have  used  in  the  con- 
tract or  from  the  nature  of  the  undertaking. 
They  may  make  a  bargain  together  without 
knowing  it,  which  creates  or  involves  a  part- 
nership, and  subjects  tliem  to  the  law  of 
partnership.' " 

The  rule  was  applied  in  Pooley  v.  Driver, 
5  Ch.  D.  ( Eng. )  458  as  follows :  "It  w^as  said, 
and  said  with  considerable  force,  by  Mr.  Chit- 
ty  and  Mr.  Mathew,  that  they  never  intended 
to  be  partners.  What  they  did  not  intend 
to  do  was  to  incur  the  liabilities  of  partners. 
If  intending  to  be  a  partner  is  intending  to 
take  the  profits,  then  they  did  intend  to  be 
partners.  If  intending  to  take  the  profits  and 
have  the  business  carried  on  for  their  benefit 
was  intending  to  be  partners,  they  did  intend 
to  be  partners.  If  intending  to  see  that  the 
money  was  applied  for  that  purpose,  and  for 
no  other,  and  to  exercise  an  efficient  control 
over  it,  ao  that  they  might  have  brought  an 
action  to  restrain  it  from  being  otherwine  ap- 
plied, and  so  forth,  was  intending  to  be  part- 
ners,  then  they  did  intend  to  be  part- 
ners. ...  I  must  say  that  I  have  come 
to  a  clear  conclusion  that  this  is  not  a  trans- 
action of  loan  within  the  meaning  of  the  Act 
of  Parliament;  that  the  true  relation  of  the 
parties  towards  one  another  was  that  of 
dormant  and  active  partners,  and  not  of  mere 
creditors  and  debtors;  that  in  this  case  I 
need  not  rely  on  one  provision  or  on  two  pro- 


visions, but  on  the  whole  character  of  the 
transaction  from  beginning  to  end.  It  la  aa 
elaborate  device,  an  ingenious  oontrivancey 
for  giving  these  contributors  the  whole  of 
the  advantages  of  the  partnership,  without 
subjecting  them,  aa  they  thought,  to  any  of 
the  liabilities.  I  think  the  device  fails;  and 
that,  looking  at  the  law  as  it  stands,  1  must 
hold  that  they  are  partners." 


,  DOUGI«A8  AND 
UMITEB 

▼. 


British  Columbia  Court  of  Appeal — January 

16,  1914. 

19  Brit.  Col,  03. 


Partnerslilp  —  Creation  —  Imtemtiom 
Essemtial. 

A  partnership  agreement  executed  to  pro- 
tect one  of  the  parties  thereto  in  respect  to 
money  loaned  by  him  to  the  other  and  with 
no  intention  that  it  shall  become  operative 
according  to  its  terms  does  not  create  a  part- 
nership. 

[See  note  at  end  of  this  caae.] 

[94]  Appeal  by  plaintiffs  from  the  judg- 
ment of  Mclnnes,  Co.  J.,  heard  at  Vancouver 
on  the  8th  of  November,  1913.  Defendant 
Sayle  carried  on  business  by  himself  and  in 
the  course  of  same  obtained  certain  financial 
assistance  from  defendant  Dick.  Ultimately 
a  partnership  agreement  was  drawn  up  be- 
tween them,  but  never  registered.  The  part- 
nership name  was  the  Leonard-Sayle  Com- 
pany. The  defence  was  that  the  partnership 
was  merely  a  form  of  security  to  defendant 
Dick  for  his  advances.  The  trial  judge  dis- 
missed the  action  as  against  Dick.  Plaintiffs 
appealed.     Dismissed. 

Arnold  for  appellants. 
J.  W.  de  B.  Farris  for  respondents. 
C.  S,  Arnold,  solicitor  for  appellants. 
Farris  d  Kmernon,  solicitors  for  respond- 
ents. 

Macdonald,  C.J.A.-^I  think  the  appeal 
(Should    be   allowed. 

We  have  an  extraordinary  state  of  facts 
in  this  case.  The  respondent  Dick  advanced 
$2,100  to  the  respondent  Sayle  to  buy  out 
the  former  partner  in  the  business  that 
Sayle  was  carrying  on.  A  year  afterwards 
a  partnership  agreement  was  drawn  [95J    up 
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J9  Brit. 

{)etweeii  Sayle  and  Dick.  That  agreement, 
on  its  face,  purports  to  be  signed,  sealed 
and  delivered  by  the  parties.  Each  carried 
away  a  counterpart  of  it.  One  of  the  parties, 
Sayle,  took  it  to  his  banker:  the  banker  was 
not  called.  Following  that,  Dick  indorsed 
notes  from  time  to  time  to  assist  in  carry- 
ing on  the  business.  Finally  the  business 
was  a  failure  and  now  Dick  decides  to  claim 
as  a  creditor  of  tlie  firm  for  the  $2,100 
which  he  advanced,  and  which  is  treated  in 
the  partnership  agreement  as  his  contribu- 
tion to  the  capital.  His  status  as  a  credi- 
tor is  allowed  on  this  extraordinary  evidence : 
he  and  Sayle  get  into  the  witness  box,  the 
only  parties  who  could  give  any  evidence  on 
the  point  at  all,  and  say  that  this  partner- 
ship agreement  never  came  into  force  at  all, 
that  it  was  given  for  the  purpose  of  enabling 
Dick's  executors  on  his  death  to  shew  that 
Sayle  owed  Dick  this  money.  Now  this 
partnership  agreement  is  a  perfectly  futile 
document  for  that  purpose  and  if  produced 
by  the  executors  it  would  shew  nothing  of 
the  kind.  It  would  shew  that  the  de- 
ceased had  been  a  partner  from  the  date  of 
that  partnership  agreement  and  that  his  ex- 
ecutors were  entitled  to  an  account  of  his 
share. 

On  that  extraordinary  evidence  it  has  been 
found  that  Dick  was  not  a  partner  at  all, 
but  was  entitled  to  put  in  his  claim  as  a 
creditor.  The  banker,  who  was  the  only 
person  who  eoold  verify  this  tale,  was  not 
called. 

I  decline  to  accept  evidence  of  that  kind. 
I  decline  to  accept  it  in  the  face  of  the 
document,  on  the  faith  of  a  story  utterly 
ridiculoufl,   to   my   mind. 

Martin,  J.A. — The  question  has  admitted- 
ly come  down  to  the  weight  of  evidence,  and 
in  view  of  the  fact  that  the  trial  judge  has 
specifically  accepted  as  true  the  harmonious 
evidence  of  the  only  two  persons  who  had 
knowledge  of  the  matter,  shewing  that  tiie 
contract  was  contingent  only,  I  am  unable 
to  say  that  we  would  be  justified  in  inter- 
fering  with  his  verdict. 

McPbillips,  J. a. — ^I  must  admit  at  the 
outset  the  situation  is  a  strange  one,  and 
it  may,  perhaps,  seem  singular  that  a  court 
of  law  should  come  to  the  conclusion  as 
against  the  [96]  writing,  that  there  was  no 
partnership,  when  in  the  writing  a  partner- 
Hhip  is  said  to  exist.  But  what  has  taken 
place  does  not  necessarily  constitute  legal 
liability.  For  instance,  one  may  sign  a 
document — put  one's  name  upon  a  negotiable 
Instrument  and  retain  same,  but  that  does 
not  constitute  a  legal  liability.  We  must 
go  further  and  establish  the  facts  attendant 
upon    the   execution    and   delivery — that    the 
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document  was  delivered  or  the  negotiable  in- 
strument was  issued.  I  can  quite  readily 
understand  that  Sayle  did  not  want  to  give 
a  chattel  mortgage.  In  my  practice  at  the 
bar  I  many  a  time  found  people  who  were 
engaged  in  commercial  business  indisposed 
to  give  a  chattel  mortgage  or  such  securities 
as  would  be  noted  by  commercial  agencies. 
Therefore,  when  it  was  suggested  that  some- 
thing other  than  a  chattel  mortgage  should 
be  given,  that  was  not  exceptional  and  in- 
dicates truth.  These  two  men,  in  a  clumsy 
way,  without  legal  advice,  decided  that  a 
partnership  agreement  should  be  written  out, 
but  I  do  not  find  any  evidence  at  all  to  satis- 
fy me  that  it  was  really  intended  that  there 
should  be  any  partnership  agreement.  It 
was,  after  all,  only  to  be  evidence  of  the  ex- 
isting debt.  Sayle  thought  it  would  assist 
in  case  of  death.  Dick  does  not  say  that. 
J>ick  treats  it  throughout  as  being  merely 
an  evidence  of  the  debt.  The  plaintiffs  frank- 
ly, through  their  counsel,  state  that  they 
did  not  give  credit  upon  Dick's  worth  or 
stability  at  all;  they  knew  nothing  whatever 
about  the  writing.  I  understand  also  that 
the  only  other  person  mentioned  as  having 
seen  the  writing  was  the  bank  manager,  and 
if  he  did  give  credit  upon  the  belief  that 
Dick  was  a  partner,  nothing  is  owing  to  the 
bank.  The  indorsements  of  Dick  would  be 
evidence  against  there  being  a  partnership, 
because  if  there  was  a  partnership,  the 
partnership  signature  would  carry  liability 
against  Dick.  It  would  rather  preclude  the 
contention  that  Dick  was  a  partner. 

In  the  end  it  resolves  itself  into  this: 
was  there  an  agreement  of  partnership  in 
fact?  There  is  no  magic  in  the  words  of 
the  writing  and  the  learned  trial  judge  has 
undertaken  to  believe  Sayle  and  Dick;  it  is 
a   question   of   credibility. 

I  wholly  agree  with  the  trial  judge  that 
Dick  is  not  liable  for  the  debts  of  this 
partnership.  I  could  only  come  to  the  con- 
clusion [97]  that  there  was  liability  upon 
the  most  positive  evidence,  evidence  that  I 
should  be  constrained  to  give  effect  to  against 
the  trial  judge's  finding  of  fact,  and  I  see  no 
such  evidence.  I  think  that  to  sav  there 
was  not  partnership  is  to  rightly  apply  the 
law  to  a  state  of  facts,  though  peculiar,'  still 
truthful  and  quite  believable,  believed  in  by 
the  one  best  able  to  decide,  the  trial  judge. 

I  would  dismiss  the  appeal. 

Appeal  dismissed. 

MacDonald,  C.J.A.,  dis.senting. 


NOTE. 

It  is  held  in  the  reported  case  that  where 
a  partnership  agreement  is  signed  by  persons 
who  know  what  they   are   signing  but   who 
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have  DO  intention  of  forming  a  partnership, 
a  partnership  is  not  created.  The  question 
of  intent  as  essential  to  the  creation  of  a 
partnership  is  treated  in  the  note  to  Westcott 
V.  Oilman,  reported  ante,  this  volume,  at 
page  437. 


V. 

HUTTIG  SASH  AND  DOOB  COBffPANT 

ET  AL. 

Texas  Supreme  Court — February  5,  1913. 

106   Tex.   660;   153  8.  W.   122. 


Partnerihip    — 
IdabiUty  for 

One  becoming 
does  not  thereby 
viously  incurred, 
ment,  express  or 
the  presumption 
of  liability. 


-    IneominK    Partner    »• 
Past  Debts.      ^ 

a  partner  of  a  going  firm 

become  liable  for  debts  pre- 

in  the  absence  of  an  agree- 

implied,  to  that  effect,  but 

is   against  the  assumption 


The  purchaser  of  a  partner's  interest  in  a 
going  firm  is  not  personally  liable  for  ex- 
isting firm  debts  merely  because  he  recog- 
nized that  the  firm  property  was  subject 
thereto,  and  did  not  expect  to  obtain  the 
partner's  interest  free  from  the  debts,  but 
expected  that  a  corporation,  to  be  formed, 
slionid  pay  them  in  taking  over  the  firm 
property,  and  though  he  advised  a  copartner 
to  apply  proceeds  of  sales  of  firm  goods  to 
the  payment  of  firm  debts,  irrespective  of  the 
time  of  their  creation. 

Same. 

The  purchase  of  a  partner's  net  interest  in 
a  going  firm  is  not  of  itself  sufficient  to 
create  an  assumption  of  his  individual  lia- 
bility for  existing  firm  debts. 

Same. 

A  purchaser  of  a  partner's  interest  in  a 
going  firm  is  not  liable  for  existing  firm 
debts  for  goods  purchased  merely  because 
the  new  firm  receives  and  uses  them  for  its 
own  benefit. 

Intent  as  Essential  to  Creation  of  Part- 
nership. 

Persons  may  form  a  partnership,  though 
not  intending  so  to  do,  since  a  partnership 
may  be  implied  by  agreement,  whereby  per- 
sons assume  a  relation  in  law  constituting 
a  partnership. 

[See  note  at  end  of  this  case.] 

Same. 

A  purchaser  of  a  partner's  interest  in  a 
going  firm  did  not  intend  to  enter  the  firm 
and  there  was  no  agreement  that  he  should 
become  a  partner,  but  it  was  the  purpose  of 
the   purchaser   and   the   remaining   partners 


that  the  business  should  be  iaoorporated 
The  formation  of  the  corporation  wajs  un* 
avoidably  deferred,  and  it,  in  fact,  was  never 
formed,  and,  while  the  purpose  to  form  it 
remained,  the  business  went  on  under  the 
firm  name  under  the  management  of  a  co- 
partner as  before.  Held^  that  the  purchaser 
became  a  partner  in  a  new  firm  composed  of 
himself  and  the  remaining  partners  in  the 
old  firm. 

[See  note  at  end  of  this  case.] 

Incoming  Partner  —  UabUity  for  Past 

Debts. 

Where  a  purchaser  of  a  partner's  interest 
in  a  firm  became  a  partner  with  the  copart- 
ners in  a  new  firm,  the  purchaser,  as  partner, 
was  liable  for  goods  ordered  by  the  firm 
before  tlie  purchase  and  delivered  thereafter, 
and  for  goods  ordered  and  delivered  after 
the  purchase,  but  was  not  liable  for  goods 
ordered  and  delivered  before  the  purchase. 
liien  of  Creditor  on  Partnersbip  Prop- 
erty. 

A  creditor  of  a  firm  acquires  no  lien  on 
the  property  of  a  new  firm  created  by  a  third 
person  acquiring  the  interest  of  a  partner  in 
the  former  firm. 

Error  to  Court  of  Civil  Appeals,  Fifth 
Supreme    Judicial    District. 

Action  by  Huttig  Sash  and  I>oor  Company, 
plaintiflf,  against  C.  F.  Freeman  et  al.,  de- 
fendants. Judgment  for  plaintiff  in  District 
Court.  Judgment  affirmed  by  Court  of  Civil 
Appeals.  Defendant  Freeman  brings  error. 
The   facts   are    stated   in    the   opinion.      Re- 

VEBSBD. 

Locke  d  Locke  for  plaint  ifl'  in  error. 

Chilton  rf  Chilton,  E.  F.  Bryaur  W.  8,  Brtknv^ 
lett,  Joe  E,  Phillips,  Hill  d  Webb,  Spencn 
&  Baker,  Hollou>ay  d  HoUoway,  J  ohm,  M. 
Henderson,  Lawiher  d  Woraham  and  W.  A'. 
Flippen  for  defendants  in  error. 

[567]  Philijps,  J.— In  this  case  we  are 
called  upon  to  determine  the  correctness  of 
the  decision  of  the  Honorable  Court  of  Oivil 
Appeals  for  the  Fifth  District  in  affirming 
the  judgment  of  the  District  Court  of  Dallas 
County  [568]  whereby  the  plaintiff  in  error, 
Freeman,  was  held  liable  as  a  partner  for 
certain  debts  of  the  Independent  Lumber 
Company,  a  partnership  engaged  in  the  lum- 
ber business  at  Dallas,  contracted  both  be- 
fore and  after  his  association  with  it.  The 
suit  was  instituted  by  the  Huttig  Sash  and 
Door  Company  upon  its  debt,  in  connection 
with  which  an  attachment  was  sued  out  and 
levied.  Thereafter  a  receiver  was  appointed 
who  took  charge  of  all  the  assets  of  t^e 
company,  including  the  property  attached, 
all  of  which  was  subse<;uently  sold  and  its 
proceeds  held  to  abide  the  final  judgment. 
Other  creditors,  parties  to  this  appeal,    in- 
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tervened,  all  seeking  to  enforce  the  liability 
of  Freeman  as  a  partner. 

The  defendants  in  error  contend  that  Free- 
man became  a  partner  in  the  business  on 
July  29,  1908.  The  debts  sued  upon  are 
of  three  classes:  (1)  for  goods  ordered  and 
delivered  before  July  29,  1908;  (2)  for  goods 
ordered  and  delivered  after  July  29,  1908; 
and  (3)  for  goods  ordered  before  and  de- 
livered after  July  29,  1908.  By  the  judg- 
ment Freeman  was  held  liable  for  debts  of 
all  these  classes. 

Prior  to  July  29,  1908,  the  partnership 
known  as  the  Independent  Lumber  Company 
was  composed  of  G.  B.  Yost,  T.  H.  Compbell 
and  J.  T.  Sewell,  each  owning  a  third  inter- 
est. Because  of  his  friendship  for  Yost, 
Freeman  had  endorsed  for  the  firm  in  a  few 
instances  to  enable  it  to  borrow  money  for 
the  conduct  of  the  business.  On  July  29, 
1908,  after  some  negotiation,  Freeman,  with 
knowledge  that  indebtedness  was  owing  by 
the  firm,  affected  a  purchase  of  Campbell's 
interest,  known  and  assented  to  by  Yost  and 
Sewell,  for  the  sum  of  $400.00,  evidenced  by 
a  bill  of  sale  executed  by  Campbell  reciting 
the  transfer  of  all  his  right,  title,  interest, 
etc.  In  making  this  purchase.  Freeman  did 
not  agree  to  assume  the  payment  of  any  of 
the  firm's  existing  indebtedness.  He  did 
not  intend  to  enter  it  as  a  partner;  nor  was 
there  any  agreement  that  he  should  become 
a  partner.  His  purpose  was,  as  it  was  of 
Yost  and  Sewell,  that  the  business  should  be 
incorporated;  and  to  that  end  articles  of 
association  were  drawn  and  subscribed  on 
August  6,  1908,  but  application  for  a  cor- 
porate charter  was  refused  by  the  Secretary 
of  State  because  the  proposed  name  of  the 
corporation  had  been  appropriated  by  an- 
other corporation.  Because  of  Sewell's  ab- 
sence from  the  State,  new  articles  were  not 
then  drawn.  Freeman  left  the  State  for  a 
trip  on  August  16th  and  was  away  until 
September  14th.  The  incorporation  was  not 
perfected  on  his  return,  or  at  any  time  after- 
ward. 

In  the  interval  between  July  29th  and 
September  14th,  Yost,  as  its  active  manager, 
conducted  the  business  under  the  same  name 
and  in  the  ordinary  course,  as  it  had  been 
conducted  by  him  prior  to  Freeman's  pur- 
chase of  Campbell's  interest.  Freeman  hav- 
ing no  part  in  its  control  or  management, 
nor  any  communication  with  any  creditor; 
and,  BO  far  as  shown,  it  still  being  the  in- 
tention of  all  parties  that  the  corporation 
should  be  formed. 

A  few  days  after  his  return  to  Dallas  on 
September  14th,  Freeman  discovered  that 
the  condition  of  the  business  was  not  as 
favorable  as  he  had  supposed,  and  informed 
Yofit  that  he  did  not  care  to  proceed  any 
further  with  the  matter;  that  he  wanted  the 


business  wound  up,  and  that  it  would  be 
well  to  sell  it  if  possible.  Thereafter  he 
discussed  [569]  the  situation  with  Yost,  ad- 
vising that  only  such  purchases  be  made 
as  might  be  necessary  to  work  off  the  stock 
on  hand;  that  sales  be  made  for  cash  to 
provide  for  the  payment  of  creditors,  and  if 
possible  that  a  purchaser  for  the  business  be 
found.  He  gave  advice  respecting  the  collec- 
tion of  accounts  and  other  matters  affecting 
the  conduct  of  the  business  in  this  manner, 
but  it  may  be  said  that  other  than  as  stated 
he  took  no  part  in  its  direction.  The  busi- 
ness was  thereafter  so  conducted  and  such 
was  his  relation  to  it  to  the  time  of  the 
institution  of  the  suit. 

In  short,  the  record  presents  a  ease  of  this 
character :  The  purchase,  without  an  express 
assumption  of  liability  for  existing  indebted- 
ness, of  the  interest  of  a  partner  in  a  going 
concern  by  one  who  does  not  intend  to  become 
a  partner  and  is  not  by  agreement  received 
as  such,  but  whose  intention,  shared  by  the 
other  owners,  is  only  to  become  a  stock- 
holder in  a  corporation  to  be  immediately 
formed  for  the  conduct  of  the  business.  The 
formation  of  the  corporation  is  deferred  and 
iinally  abandoned.  During  the  time  that  the 
formation  of  the  corporation  is  merely  sus- 
pended, from  July  29th  to  September  14th, 
the  purchaser,  without  any  participation  in 
its  management,  suffers  the  business  to  be 
conducted  in  the  ordinary  course,  under  the 
same  name,  by  the  active  manager  of  the 
original  partnership.  About  September  14tb, 
he  determines  to  proceed  no  further  and 
counsels  the  liquidation  of  the  business  or 
its  sale.  From  that  time  until  December 
30th,  when  a  receiver  took  it  in  charge, 
the  business  is  conducted  with  this  end  in 
view,  but  nevertheless  as  an  existing  business, 
without  his  active  participation  in  its  man- 
agement, but  to  some  extent  with  his  direc- 
tion. 

It  is  an  accepted  rule  in  the  law  of  part- 
nership that  one  who  becomes  a  member  of 
an  existing  partnership  does  not  thereby 
become  liable  for  debts  already  incurred  in 
the  absence  of  an  agreement  to  that  effect, 
express  or  implied.  The  presumption  of  law 
is  against  the  assumption  of  such  liability. 
1  Bates  on  Partnership,  sec.  607;  Story  on 
Partnership,  sec.  162;  1  Lindley  on  Partner- 
ship, sec.  206;  Baptist  Book  Concern  v.  Cars- 
well  (Tex.)  46  S.  W.  858;  Oliver  v.  Moore 
(Tex.)  43  S:  W.  812;  Sternburg  v.  Callan- 
an,  14  la,  251;  Wright  v.  Brosseau,  73  111. 
381 ;  Gauss  v.  Hobbs,  18  Kan.  500 ;  Kountz 
V.  Holthouse,  86  Pa,  St.  235:  Wolff  v.  Mad- 
den, 6  Wash.  514,  33  Pac.  975;  Dean  v. 
Collins,  9  L.R.A.  (N.S.)    note  p.  57. 

It  is  not  contended  that  in  his  purchase  of 
Campbell's  interest  in  this  firm  there  was 
any    express    agreement    on    Freeman's    part 
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to  assume  any  liability  for  the  existing  in- 
debtedness, nor  is  there  anything  in  the 
record  from  which  such  an  agreement  may 
be  fairly  implied.  In  this  connection  it  is 
only  shown  that  he  recognized  the  property 
of  the  firm  was  subject  to  its  debts; 
that  he  did  not  expect  to  obtain  Camp- 
t>eirs  interest  free  from  the  debts;  that 
he  did  expect  the  intended  corporation 
to  pay  them  in  taking  over  the  property, 
and  that  he  later  advised  Yost  to  apply  pro- 
ceeds of  sales  to  their  payment  irrespective 
of  the  time  of  their  creation.  But  the  law 
will  not  construct  a  personal  liability  upon 
Freeman's  recognition  of  a  legal  status  of 
the  property  imposed  by  indebtedness  with 
the  creation  of  which  he  had  no  connection, 
nor  upon  his  mere  intention  that  [570]  it 
should  be  paid  by  a  corporate  association 
that  was  never  formed,  which,  if  effected, 
would  have  exempted  him  from  such  liabili- 
ty. His  liability  for  these  prior  debts,  if  it 
exists,  must  rest  upon  agreement,  created 
either  by  express  assent  or  resulting  by  legal 
implication  from  proof  of  such  facits  or  cir- 
cumstances as  fairly  indicated  a  purpose  to 
become  personally  bound  for  their  payment. 
There  is  nothing  in  this  evidence  that  in- 
dicates that  such  was  his  intention;  its  tend- 
ency is  in  support  of  the  contrary  conclusion. 
Nor  will  such  an  agreement  be  implied 
from  the  amount  paid  by  Freeman  for  Camp- 
bell's interest.  That  amount  may  have  been 
reckoned  as  the  value  of  such  interest  after 
deducting  the  liabilities  of  the  firm,  but  it 
cannot  be  said  that  the  purchase  of  a  part- 
ner's net  interest  in  a  business  is  of  itself 
sufficient  to  create  an  assumption  of  his 
individual  liability  for  existing  indebtedness. 
Freeman  recognized  that  he  took  Campbell's 
interest  in  the  assets  charged  under  the  law 
with  the  payment  of  the  debts,  but  there  is 
a  marked  distinction  between  ownership  of 
property  burdened  with  a  debt  and  personal 
liability  for  the  debt  itself.  For  the  same 
reason  the  fact  that  the  business  as  con- 
stituted after  Freeman's  purchase  of  Camp- 
bell's interest  received  the  benefit  of  goods 
then  on  hand  for  which  the  old  firm  was  in- 
debted, did  not  render  Freeman  personally 
liable  for  such  debts.  If  it  be  considered 
that  the  result  of  such  purcha.se  was  the 
creation  of  a  new  firm,  there  was  no  nova- 
tion of  this  indebtedness,  and  it  retained  its 
character  as  an  obligation  only  of  the  old 
firm.  The  rule  has  been  definitely  announced 
that  an  incoming  partner  is  not  rendered  lia- 
ble for  such  debts  liecause  the  new  firm  re- 
ceives and  uses  as  stock  the  old  firm's  prop- 
erty. Brooke  v,  Evans,  5  Watts  (Pa.)  106: 
Duncan  v.  Lewis,  1  Duv.  (Ky.)  183;  Mor- 
litzer  V.  Bernard,  10  Heisk.  (Tenn.)  301; 
Poindexter  v.  Waddy,  6  Munf.  (Va.)  418,  8 
Am.  Dec.  74ft. 


We  now  pass  to  the  consideration  of  the 
question  of  whether  Freeman  became  a  part- 
ner with  Yost  and  Sewell  following  his  pur- 
chase of  Campbell's  interest  in  the  firm,  upon 
the  decision  ot  which  depends  that  of  his 
liability  for  tlie  two  other  classes  of  debts 
sued  on.  A  decision  of  the  question  requires 
first,  tlie  ascertainment  of  their  actual  rela- 
tion, and  then  the  determination  of  whether 
a  partnership  was  thereby  constituted,  giv- 
ing effect  to  their  intention,  if  possible,  but 
having  regard  for  the  rule  that  parties  may 
intend  no  partnership  and  yet  form  one. 
Cothran  v.  Marmaduke,  60  Tex.  370;  Beecher 
V.  Bush,  45  Mich.  188,  7  N.  W.  785,  40  Am. 
Kep.  465.  There  is  no  doubt  but  the  Free 
man  had  no  partnership  relation  in  view 
when  he  acquired  Campbell's  interest,  or  as 
to  its  being  his  purpose  that  his  only  astm- 
ciation  with  the  business  should  be  that  of  a 
stockholder  in  a  corporation  to  be  formed  for 
its  conduct.  In  this  initial  stage  of  his 
connection  it  is  clear  that  his  status  was 
simply  that  of  a  co-owner,  having  none  of 
the  elements  of  a  partnership  relation.  The 
intended  corporation,  however,  was  not 
formed.  While  the  purpose  to  form  it  still 
remained,  it  became  necessary  to  defer  it; 
and  it  was  deferred  as  by  common  consent 
until  the  return  of  Freeman  from  his  eastern 
trip.  The  business,  though,  went  on,  ex- 
actly as  it  had  theretofore,  under  the  same 
name,  still  under  Yost's  active  management, 
in  the  full  guise  of  a  going  concern,  [5711 
and  in  the  full  exercise  of  its  ordinary  func-^ 
tions..  It  did  not  cease  its  operaticms  to 
await  the  organizaticm  of  the  corporation, 
and  it  does  not  seem  to  have  been  considered 
that  it  should  do  so.  It  continued  to  make 
sales  and  to  contract  indebtedness  for  goods 
as  in  ordinary  course  throughout  this  en- 
tire interval;  and,  with  the  qualificaticm 
that  its  scope  was  narrowed  for  the  possible 
purpose  of  liquidation  after  Freeman's  re- 
turn in  iSeptember,  it  may  be  said  to  have 
been  operated  as  a  going  concern  down  to  the 
time  of  the  appointment  of  the  receiver. 

The  question  that  arises  is,  did  Freeman 
remain  simply  a  naked  co-owner  during  this 
period,  or  by  such  operation  of  the  busineea 
with  his  knowledge  and  acquiescence,  as  ia 
shown  by  the  record,  did  the  relationship  of 
the  parties  undergo  such  change  and  assume 
such  a  nature  as  to  create  a  partnership 
in  law?  There  is  nothing  in  the  record  to 
indicate  that  the  continuance  of  the  busi-  ». 
ness  in  this  manner  was  merely  for  the  bene- 
fit of  Yost  and  Sewell,  or  that  its  operation 
was  other  than  for  the  equal  benefit  of  the 
three  owners  and  their  common  profit.  Free- 
man, as  has  been  stated,  knew  that  it  was 
being  actively  conducted,  and  permitted  it. 
if  not  with  approval,  certainly  without  in- 
terference*   He  entrusted  the  management  of 
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bis  intereet  to  Yoet,  and  must  have  known  and  authoritative 
that  it  was  being  devoted  to  the  commcm 
object  of  the  buainees.  As  completely  as  did 
either  Yost  or  Sewell  in  respect  to  their 
interests,  he  dedicated  his  interest  to  its 
purposes  and  aims,  not  by  express  direction, 
it  is  true,  but  by  tacit  agreement,  having  all 
the  force  of  positive  authorization.  No  other 
interference  can  be  indulged  than  that  his  in- 
tention  was  that  it  should  share  the  general 
fate  of  the  business  during  this  entire  period. 
It  amounted  to  a  contribution  to  the  capital, 
and  it  will  not  be  supposed  that  he  thus  per* 
mitted  its  use  without  the  expectation  of 
sharing  in  whatever  profits  it  might  help 
to  produce,  in  which  his  right  to  participate 
must,  at  all  events,  be  conceded.  Manson  v. 
Williams,  213  U.  8.  453,  29  S.  Ct.  519,  53 
U.  S.  (L.  ed.)  869.  The  result,  necessarily, 
was  the  creation  of  a  relation  between  Yost, 
Sewell  and  himself,  as  principals,  that 
amounted  to  an  agreed  joinder  of  their  in- 
terests in  a  common  enterprise,  its  prosecu- 
tion for  their  joint  account,  and  an  ensuing 
right  in  each  of  them  to  share  in  its  net 
returns  as  such.  He  ceased  to  be  a  naked 
co-owner  when,  by  a  dearly  implied  agree- 
ment, he  permitted  his  interest  to  be  put  to 
work  as  capital  in  the  business.  He  thereby 
became  a  partner  under  elementary  princi- 
ples of  the  law  upon  the  subject.  It  is  im- 
material that  the  business  yielded  no  profits, 
and  that  in  consequence  Freeman  shared  in 
none.  There  existed  by  his  tacit  agreement 
a  community  of  interests,  the  common  en- 
terprise, its  operation  for  the  joint  account, 
and  a  right  in  the  owner  of  each  interest  to 
^hare  as  a  principal  in  its  profits  as  such, 
which  under  the  established  rule  in  this 
State  is  a  recognized  test  of  the  relation. 
Miller  v.  Marx,  66  Tex.  131;  Stevens  v. 
Gainesville  Nat.  Bank,  62  Tex.  499;  Kelley 
iRland  Lime,  etc.  Co.  v.  Masterson,  100  Tex. 
.38,  93  S.  W.  427 ;  Dilley  v.  Abright,  19  Tex. 
Civ.  App.  487,  48  S.  W.  648.  The  law  recog- 
nizes that  partnership  is  the  creature  of 
contract,  but  it  is  not  essential  that  parties 
agree  to  become  partners  by  name,  or  that 
their  agreement  be  an  express  one.  [572]  If 
by  implied  agreement  they  assume  a  rela- 
tion that  the  law  constitutes  a  partnership, 
they  become  partners  in  fact. 

It  is  unnecessary  to  review  the  authorities, 
which  are  numerous,  covering  many  different 
aspects  of  the  relationship,  and  have  been 
diligently  presented  in  the  able  briefs  of 
counsel  for  both  the  plaintiff  and  defendants 
in  error.  The  question  is  resolved  at  last 
by  a  general  principle,  which  furnishes  an 
accurate  and  conclusive  test  and  is  as  safe 
Ann.  Cas.  1916E. — 29. 
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a  guide  as  an  imposing 
number  of  adjudicated  cases.  Holding  a« 
we  do  that  Freeman  became  a  partner  in  the 
business,  he  was  liable  for  the  indebtedness 
sued  on  that  was  contracted  after  July  29, 
1908. 

We  likewise  hold  that  the  new  firm,  and 
Freeman  as  a  member  of  it,  were  liable  for 
the  third  class  of  debts  here  involved;  that 
is,  those  contracted  before  July  29,  1908, 
for  goods  delivered  thereafter,  as  those  trans- 
actions were  equivalent  to  a  direct  purchase 
of  such  goods  by  the  new  firm. 

The  d^t  of  the  plaintiff  below,  Huttig 
Sash  k  Door  Company,  was  that  of  the  first 
class  we  have  discussed,  for  which  Freeman 
was  not  liable.  Its  debt  being  due  by  the 
old  firm,  it  acquired  no  lien  upon  the  prop- 
erty of  the  new  firm  seized  under  its  attach- 
ment. 1  Bates  on  Partnership,  sec.  555; 
Schneider  v.  Roe  (Tex.)  25  S.  W.  58;  Mey- 
berg  v.  Steagall,  61  Tex.  351. 

Freeman  should  not  be  held  liable,  in  our 
opinion,  for  the  first  class  of  debts  herein 
discussed — that  is,  those  that  were  contracted 
prior  to  July  29,  1908,  for  goods  delivered 
before  that  date;  but  we  approve  the  hold- 
ing of  the  Honorable  Court  of  Civil  Appeals 
that  he  should  be  held  liable  for  the  second 
and  third  classes — that  is,  those  contracted 
after  July  29,  1908,  for  goods  ordered  and 
delivered  subsequent  to  that  date,  and  those 
contracted  before  July  29,  1908,  for  goods 
ordered  before  and  delivered  after  that  date. 
As  the  record  furnishes  us  with  no  finding 
of  fact  that  enables  us  to  accurately  classify 
the  debts  of  all  the  defendants  in  error,  it 
becomes  necessary  to  remand  the  case.  The 
judgments  of  the  District  Court  and  the 
Court  of  Civil  Appeals  are  therefore  reversed 
and  the  cause  remanded  with  instructions 
that  judgment  be  rendered  upon  the  claims 
of  the  several  defendants  in  error  in  accord- 
ance with  this  opinion. 

Reversed  and  remanded. 


NOTE. 

In  the  reported  case  the  court,  '^having 
regard  for  the  rule  that  parties  may  in- 
tend no  partnership  and  yet  form  one," 
holds  that  where  persons  by  implied  agree- 
ment assume  a  relation  which  in  law  con- 
stitutes a  partnership  they  thereby  become 
actual  partners.  The  cases  discussing  the 
intent  as  essential  to  the  creation  of  a  part- 
nership are  collated  in  the  note  to  Westcott 
V.  Oilman,  reported  ante,  this  volume,  at 
page  437. 
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SEABOABD  AIB  LINE  RAILWAY 

COMPANY. 

North  Carolina  Supreme  Court — September 

30,  1914. 

167  N.  Car.  14,-  82  S.  ,E,  968. 


IlleKitimacy  —  Feribn  Entitled  to  Re- 
cover for  Death  of  IHegitimate  Child. 

Under  the  federal  Employers'  Liability 
Act  (Act  April  22,  1908,  c.  149,  §  9,  35 
Stat.  65,  amended  by  Act  April  6,  1910, 
c.  143,  §  2,  86  Stat.  291  [Fed.  St.  Ann.  1912 
Supp.  p.  335] ) ,  giving  a  right  of  action  for 
the  ^  death  of  an  employee  for  the  beaefit  of 
the  surviving  widow,  husband,,  children,  or. 
parenjbB,  and,  if  none^  then  of  the  next  of  kin 
dependent  upon  such  employee,  the  next  of 
kin  are  to  be  determined  by  tne  law  of  the 
state  in  which  the  action  is  brought,  and' 
under  Kevisal  1906,  §  137,  and  section  1556, 
rule  10,  providing  that  illegitimate  children 
of  the  same  mother  shall  be  considered  legitU 
mate  as  between  themselves  and  their  repre- 
sentatives, and  that  their  personal  estates 
shall  be  distributed  as  if  they  had  been  born 
in  lawful  wedlock,  and  that,  in  case  of  the 
death  of  any  such  child  without  issue,  his 
estate  shall  be  distributed  among  his  mother 
and  such  persons  as  would  be  his  next  of 
kin,  if  all  such  children  had  been  born  in 
lawful  wedlock,  a  suit  can  be  maintained  for 
the  death  of  an  illegitimate  child,  whose 
mother  is  dead,  for  the  benefit  of  his  moth- 
er's legitimate  children*  who  are  dependent 
upon  him. 

[See  note  at  end  of  this  case.] 

Death  by  Wrongful  Aet  —  Dependents 
—  Brother  or  Sitter. 

In  an  action  under  the  Federal  Employers' 
Liability  Act  (Act  April  22,  1908,  c.  149,  35 
Stat.  65  [Fed.  St.  Ann.  1909  Supp.  p.  584]), 
for  the  death  of  an  employee,  for  the  benefit 
of  his  brothers  and  sister,  evidence  that  the 
brothers  and  the  sister  arfe  of  tender  age  and 
without  estate  makes  a  question  for  the  jury 
as  to  whether  they  are  dependent  upon  de- 
ceased 

[See  Ann.  Cas.  1912B  733.] 

Appeal  from  Superior  Court,  Bertie 
county:    CoNNOR,  Judge. 

Action  for  death  by  wrongful  act.  S.  VV. 
Kenney,  administrator,  plaintiff,  and  Sea- 
board Air  Line  itailway  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affirmed. 

Murray  Allen  for  appellant. 
Winston  d  ^fatth€u>8  for  appellee. 


[14]  Clark,  C.  J. — ^This  ia  an  action  for 
wrongfur  death  under  the  Federal  employers' 
liability  act  by  the  administrator  of  an  il- 
legitimate child.  The  Federal  statute  pro- 
vides that  such  action  shall  be  maintained 
''for  the  benefit  of  the  surviving  widow  or 
husband  and  children  of  such  employee;  and 
if  none,  then  of  such,  employee's  parents; 
and  if  none,  then  of  the  next  of  kin  depend- 
ent upon  such  employee."  The  mother  of 
the  intestate  is  dead,  but  left  two  sons  and  a 
daugliter  of  tender  age  and  dependent,  born 
in  wedlock. 

The  sole  contention  of  the  defendant  re- 
quiring our  consideration  is  that  the  expres- 
sion '"next  of  kin"  as  used  in  section  1  of 
this  act  is  to  be  construed  by  the  common 
law,  disregarding  the  State  law  defining 
those  words.  Rev.  137,  provides:  "Illegiti- 
mate children,  born  of  the  same  mother,,  shall 
be  considered  legitimate  as  between  them- 
selves and  their  representatives,*  and  their 
personal  estate  shall  be  distributed  in  the 
same  [15]  manner  as  if  tliey  had  been  bom 
In  lawful  wedlock.  And  in  the  case  of 
the  death  of  any  such  child  or  his  issue, 
without  leaving  issue,  his  estate  shall  be 
distributed  among  hie  mother  and  all  such 
persons  as  would  be  his  next  of  kin  if  all 
such  children  had  been  born  in  lawful  wed- 
lock." To  same  purport.  Rev.  1556,  Rule 
10.  Powers  v.  Kite,  83  N.  C.  156;  McBryde 
v.  Patterson,  78  N.  C.  412. 

The  Federal  statute  provides  that  this  ac- 
tion may  be  brought  in  our  courts.  It  is  very 
clear  that  in  North  Carolina  tlie  two  half- 
brothers  and  the  sister  of  the  intestate  are 
his  next  of  kin.  It  seems  to  us  immaterial 
whether  it  were  formerly  otherwise  in  this 
State-  either  by  statute  or  the  common  law 
before  any  statute.  The  question  is,  Who 
was  the  "next  of  kin"  at  the  time  of  such 
death  in  the  State  where  the  wrongful  death 
occurred  ? 

In  Hutchinson  Invest.  Co.  v.  Caldwell,  152 
U.  S.  65,  14  S.  Ct.  604,  38  U.  S.  (L.  ed.) 
356,  the  Court  held:  "In  States  whose  laws 
permit  illegitimate  children,  recognized  by 
the  father  in  his  lifetime,  to  inherit  from 
him,  such  children  are  'heirs'  within  the 
meaning  of  U.  S.  Rev.  Stat.  sec.  2269,  which 
provides  that  when  a  party  entitled  to  claim 
the  benefits  of  the  preemption  laws  of  the 
United  States  dies  before  consummating  his 
claim,  his  executor  or  administrator  may  do 
so,  and  the  entry  in  such  case  shall  be  made 
in  favor  of  his  heirs^  and  the  patent,  when 
issued,  inures  to  them  as  if  .their  names 
had  been  specially  mentioned." 

In  that  case  it  was  contended  that  the 
word  "heirs"  was  used  in  the  common-lav^' 
sense.  The  Court  said:  "Undoubtedlv  the* 
word  Hieirs'  was  used  as  meaning,  as  at  com- 
mon law,  those  capable  of  inheriting;  but    it 
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does  not  follow  that  the  queation  as  to  who 
possessed  that  capability  was  thereby  de- 
signed to  be  determined  otherwise  than  by 
the  law  of  the  State,  which  was  both  the 
8itu3  of  the  land  and  the  domicile  of  the  own- 
er." It  has  been  often  held  that  there  is 
no  common  law  for  the  Federal  courts.  The 
contention  that  the  next  of  kin  must  be  the 
same  in  all  the  States  is  not  in  accordance 
with  the  intent  of  the  act.  Indeed,  there 
could  be  no  uniformity  if  that  was  desirable, 
for  .there  is  no  common  law  in  Louisiana, 
and  the  common  law  is  much  modified  in 
some  of  the  States  which  we  acquired  from 
Mexico  and  France,  and  on  many  subjects  the 
rule  of  the  common  law  has  been  held  dif- 
ferently in  the  different  States.  •  This  case 
cites  U.  S,  T.  Fox,  94  U.  S.  315,  24  U.  S. 
(L.  ed.)  192,  and  is  cited  Moen  v.  Moen,  16 
S.  D.  214,  92  N.  W.  13.. 

In  Cutting  v.  Gutting,  6  Fed.  268,  where 
the  act  of  Congress  prescribed  that  the  heirs 
of  a  married  settled  should  receive  a  patent 
where  he  had  not  taken  it  out,  it  was  held: 
"Who  are  the  heirs  of  Charles  Cutting  is  a 
matter  to  be  determined  by  the  local  law — 
the  law  of  Oregon — as  is  also  the  question 
who  is  his  tcife.  Both  these  are  left  to  the 
local  law  of  Oregon,"  quoting  from  Lamb 
V.  Starr,  1  Deady  358,  14  Fed.Cas.  No.  8,021: 
[16]  "Who  would  be  entitled  to  claim  as 
heir  (or  wife)  of  the  deceased  would  in  all 
cases  depend  upon  the  law  of  Oregon  at  the 
time  of  the  death/' 

The  same  ruling  was.  made  as  to  *'nezt  of 
kin"  being  governed  by  the  law  of  the  domi^ 
cile  in  McCool  v.  Smith,  1  Black  459,  17 
U.  S.   (L.  ed.)   218.      '. 

The  object  of  the  act  of  Congress  was  to 
permit  a  recovery  for  wrongful  death  or  in- 
juries on  interstate  railroads,  and  that  the 
recovery  should  go  to  the  next  of  kin  in 
the  cases  specified,  the  next  of  kin  being  de- 
termined by  the  law  of  the  State  in  which 
the  action  is  brought;  for  the  status  of  the 
citizen,  and  the  statute  regulating  descent 
and  distribution,  are  purely  State  matters, 
with  which  Congress-  has  no  concern.  By 
the  reasoning  in  the  case  above  cited  the 
words  "next  of  kin"  are  taken,  like  the 
word  "heirs,"  as  meaning  those  to  whom  the 
property  would  go;  but  who  are  the  heirs 
and  who  are  the  next  of  kin  are  matters 
solely  for  State  regulation. 

The  decision  in  Taylor  v.  Taylor,  232  U. 
S.  363,  34  S.  Ct.  350,  6a  U.  S.  (L.  ed.)  638, 
decided  February,  1914,  holds  that  the  right 
of  action  giveu  to  the  employee'  survives  to 
his  personal  representative  for  the  benefit  of 
his  parents  only  when  there  is  no  widow, 
and  that  the  act  of  Congress  prescribing 
what  class  are  the  beneficiaries,  and  the 
order  in  which  they '  take,  controls,  though 
the  State  statute  fixes  a  different  order  of 


succession.  But  there  is  nothing  in  this  de- 
cision which  militates  against  the  holding  in 
Hutchinson  Invest.  Co.  v.  Caldwell,  supra, 
that  who  are  the  "heirs"  or  the  "next  of 
kin"  is  regulated  by  State  statute. 

The  evidence  as  to  the  tender  age  of  the 
children  and  their  being  without  estate  was 
sufficient  evidence  to  be  submitted  to  the 
jury  on  the  question  of  their  being  depend- 
ent. And  the  fact  has  been  found  by  the 
jury,  who  evidently  gave  due  weight  to  the 
evidence  of  the  earning  capacity  of  intestate, 
as  may  be  inferred  from  the  smallness  of 
the  verdict.  The  eiitception  to  evidence  need 
not  be  discussed. 

No  error. 

Walkjcb,  J*  (coHourring)  .*^lt  seems  to  me 
that  this  case  is  governed  by  McCool  v. 
Smith,  1  Black  459,  17  U.  S.  <L.  ed.)  218, 
in  which  the  question  arose  as  to  the  law 
by  which  is  to  be  determined  who  are.  the 
"next  of  kin"  of  a  person,  as  those  words 
were  used  in  a  Federal  statute.  The  Court 
there  held  that  the  law  of  the  domicile  con- 
trolled, and  not  the  common  law;  and  in 
Hutchinson  Invest.  Co.  v.  Caldwell,  152  U. 
S.  65,  14  S.  C.  504,  58  U.  S.  (L.  ed.)  356, 
relied  on  by  plaintiff^  it  is  said  that  in  the 
McCool  case  the  Court  decided  that  the  com- 
mon law  governed  simply  because  the  State 
of  Illinois,  where  the  parties  were  domiciled, 
had  adopted  the  common  law  by  statute, 
and, .  therefore,  the  term  "next  of  kin"  was 
ocknsftrued  by  the  local  law,  or  law  of  the 
domicile,  and  that  was  the  rule  of  the  com- 
mon law,  as  Illinois  had  then  only  the  com- 
mon law  in  force.  She  afterwards  enacted  a 
statute  of  [17]  distributions.  In  the  Hutchih- 
son  case  the  same  rule  was  applied  as  to  the 
meaning  of  the  word  "heirs,"  and  the  ques- 
tion was  decided  by  the  lex  loci  ret  sitae — ^the 
law  of  the  State  where  the  land  was  situated. 
In  the  cases  cited  by  defendant  and  also  in 
the  dissenting  opinion,  the  Court  was  re- 
ferring to  the  common  law  as  applicable, 
when  deciding  upon  the  legal  rights  of  the 
partie8-*-«uch,  for  instance,  as  the  question 
of  negligence,  where  there  is  no  Federal  stat- 
ute, defining  those  rights,  or,  rather,  the 
principles  by  which  they  are  to  be  determined. 
The  Court,  therefore,  held  in  the  McCool 
case  that  the  "next  of  kin,"  as  referred  to 
in  the  Federal  statute^  are  those  who  answer 
to. that  description  under  the  State  law  where 
the  parties  are  domiciled,  and  not  by  the 
commbn  law,  unless  that  be  the  law  of  the 
particular  State. 

Brown,  J.  {d^senting). — 1.  It  is  admitted 
that  this  action  is  brought  under  the  Feder- 
al employers^  liablity  act  by  the  administra- 
tor of  Beb  Isaac  Capehart,  deceased,  for 
the  benefit  of  his  n^xt  of  kin.     I  admit  that 
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under  the  statute  in  this  State  it  is  not 
necessary  to  allege  or  prove  who  are  the 
next  of  kin  in  order  to  recover  for  the  neg- 
ligent killing  of  a  person.  But  the  language 
of  the  Federal  statute  is  different,  and  the 
action  is  brought  by  the  personal  representa- 
tive of  the  decedent  "for  the  benefit  of  the 
surviving  widow  or  husband  and  children  of 
such  employee;  and  if  none,  then  of  such 
employee's  parents;  and  if  none,  then  of  the 
next  of  kin  dependent  upon  such  employee." 

The  right  to  recover  damages  for  wrong- 
ful death  is  purely  statutory,  and  did  not 
exist  at  common  law,  and  it  follows  that 
the  provisions  of  the  statute  under  which 
the  particular  action  is  brought  must  control 
it. 

!  Under  the  Federal  act  it  seems  to  be  set- 
tled by  the  current  of  recent  authority  that 
the  existence  of  beneficiaries,  such  as  are 
named  in  the  statute,  must  be  pleaded  and 
proved.  Where  a  statute  gives  a  right  of 
action  for  death  by  wrongful  act,  if  no  such 
persons  or  class  of  persons  exist  as  are 
described  in  the  statute,  as  the  beneficiary 
of  the  recovery,  the  action  cannot  be  main- 
tained.    13  Cyc.  336. 

The  liabilitv  of  the  defendant  is  made 
contingent  upon  the  existence  of  one  or  more 
beneficiaries,  or  the  fund  recovered  goes  to 
the  beneficiaries,  not  by  virtue  of  the  law  of 
succession,  but  because  it  is  given  them  by 
the  statute.  Therefore,  if  there  is  no  bene- 
ficiary which  meets  the  description  of  the 
statute,  there  is  no  right  of  action.  Melzner 
V.  Northern  Pac.  R.  Co.  46  Mont.  277,  127 
Pac.  1002. 

«  In  Illinois  Central  R.  Co.  v.  Doherty,  153 
Ky.  363,  166  S.  W.  1121,  47  L.R.A.(N.8.)  31, 
the  Court  of  Appeals  of  Kentucky  distin- 
guishes the  Kentucky  statute,  which  is  very 
much  like  ours,  from  the  Federal  act.  and 
holds  that  under  the  act  of  Congress,  if  there 
is  no  one  for  whom  a  recovery  can  be  had, 
there  can  [18]  be  no  recovery.  This  Federal 
act  is  supreme  in  all  actions  brought  to  re- 
cover for  the  death  of  an  employee  in  inter- 
state commerce,  and  supersedes  all  State 
statutes  creating  a  right  of  action  for  death 
by  wrongful  act.  American  R.  Co.  v.  Birch, 
224  U.  wS.  547,  32  S.  Ct.  603,  56  U.  S.  (L.  ed.) 
870. 

2.  His  Honor  instructed  the  jury:  "If 
the  jury  shall  find  from  the  evidence  that 
Rob  Isaac  Capehart,  Sills  Hardy,  Joe  Hardy, 
and  Nettie  Hardy  were  all  the  children  of 
the  same  mother,  then  I  charge  you  that  at 
the  death  of  Bob  Isaac  Capehart  the  said 
Sills  Hardy,  Joe  Hardy,  and  Nettie  Hardy 
are  next  of  kin  of  said  Capehart,  it  being 
admitted  that  the  mother  was  dead,  that 
Bob  Isaac  Capehart  was  an  illegitimate  child, 
and  that  he  left  no  wife  or  child  surviving 
him,  and  the  jurv  should  answer  this  issue 
^Yes.* " 


I  am  of  opinion  that  the  words  "next  of 
kin,"  as  used  in  the  Federal  act,  are  not 
to  be  defined  by  the  various  and  different 
statutes  of  the  many  States  of  this  Union, 
but  are  to  be  construed  in  the  light  of  the 
common  law.  It  is  not  to  be  supposed  that 
this  act,  intended  for  the  benefit  and  protec- 
tion of  employees  engaged  in  interstate  com- 
merce, should  be  administered  differently  in 
every  State  in  the  Union. 

Mr.  Doherty  says:  "It  is  inconceivable 
that  the  power  of  Congress  to  create  a  fund 
for  the  benefit  of  the  widows  and  orphans  of 
railroad  employees,  and  to  determine  the 
beneficiaries  of  this  fund  or  to  make  the  per- 
sonal representative  trustee  for  its  distribu- 
tion in  the  manner  set  forth  in  the  statute, 
is  in  any  manner  impaired  or  affected  by  the 
laws  of  a  State  governing  the  distribution  of 
the  estate  of  the  deceased."  Doherty  Liability 
of  Railroads  to  Interstate  Employees,  p. 
241. 

In  its  sphere  the  Federal  act  is  complete, 
and  in  matters  of  substance  it  is  not  to  be 
added  to  or  changed  by  State  regulations.  In 
Michigan  Cent.  R.  Co.  v.  Vreeland,  227  U.  S. 
59,  33  S.  Ct.  192,  67  U.  S.  (L.  ed.)  417,  the 
late  Justice  Lurton  says:  "We  may  not  piece 
out  this  act  of  Congress  by  resorting  to  the 
local  statutes  of  the  State  of  procedure  or 
that  of  the  injury.  The  act  is  one  which  re- 
lates to  the  liability  of  railroad  companies 
engaged  in  interstate  commerce  to  their  em- 
ployees while  engaged  in  such  commerce.  The 
power  of  Congress  to  deal  with  the  subject 
comes  from  its  power  to  regulate  commerce 
between  the  States." 

It  seems  to  be  pretty  well  settled  by  the 
decisions  of  the  Supreme  Court  of  the  United 
States  that  in  the  construction  of  the  laws  of 
Congress  rules  of  the  common  law  furnish  the 
true  guide.  Rice  v.  Minnesota,  etc.  R.  Co.  1 
Black  374,  17  U.  S.  (L.  ed.)  147;  U.  S.  v. 
Sangcs,  144  U.  S.  311,  12  S.  Ct.  609,  36  U.  S. 
(L.  ed.)  445;  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  9  U.  S.  (L.  ed.)  773; 
Standard  Oil  Co.  v.  U.  S.  221  U.  S.  1, 
31  S.  Ct.  602,  66  U.  S.  (L.  ed.)  610; 
U.  S.  v.  American  Tobacco  Co.  221  U. 
S.  106,  31  S.  Ct.  632,  56  U.  S.   (L.  ed.)  663. 

'*The  principles  of  the  common  law  are 
operative  upon  all  interstate  transactions 
except  so  far  as  they  are  modified  by  cihi- 
gressional  enactment."  Western  Union  Tel. 
Co.  ▼.  CaU  Pub.  Co.  181  U.  S.  92,  21  S.  Ct. 
661,  45  U.  S.   (L.  ed.)   766. 

[19]  In  Seaboard  Air  Line  Ry.  v.  Horton, 
233  U.  8.  492,  Ann.  Cas.  1915B  475,  34  S. 
Ct.  636,  58  U.  S.  (L.  ed.)  1062,  Mr.  Justice 
Pitney  says:  "It  is  not  to  be  conceived  that. 
in  enacting  a  general  law  for  establishing  and 
enforcing  the  responsibility  of  common  car- 
riers by  railroad  to-  their  employees  in  in- 
terstate commerce,  Congress  intended  to  per- 
mit   the    legislatures   of   the    several    States, 
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to  determine  the  effect  of  contributory  neg- 
ligence and  assumption  of  risk,  by  enacting 
statutes  for  the  safety  of  employees,  since 
this  would  in  effect  relegate  to  State  control 
two  of  the  essential  factors  that  determine 
the  responsibility  of  the  employer." 

The  learned  judge  further  says  that  "The 
adoption  of  the  opposite  view  would  in  effect 
leave  the  several  State  laws  and  not  the 
act  of  Congress  to  control  the  subject-mat- 
ter." See  also  Southern  R.  Co.  v.  Crockett, 
234  U.  S.  725,  34  S.  Ct.  897,  58  U.  S.  (L. 
ed.)    1564. 

I  am  unable  to  see  anything  in  the  case 
relied  upon  by  the  plaintiff  and  cited  in  the 
opinion  of  the  Court,  Hutchinson  Invest.  Co. 
V.  Caldwell,  which  militates  against  this 
position.  In  that  case  the  Court  was  parsing 
upon  the  rights  of  certain  parties  to  pre- 
empt land,  and  it  was  in  respect  to  local 
laws  that  the  Court  was  speaking.  The 
Court  held  what  is  universally  known,  that 
in  respect  to  the  designation  of  heirs  the 
matter  is  to  be  determined  by  the.  situs  of 
the  land  and  the  domicile  of  the  owner.  The 
construction  which  the  majority  opinion  gives 
to  the  Federal  statute  in  this  ease  is  opposed 
to  the  decision  of  the  Supreme  Court  in  the 
recent  case  of  Taylor  v.  Taylor,  232  U.  S.  363, 
34  S.  Ct.  350,  58  U.  S.  (L.  ed.)  638,  in  which 
it  is  held  that  nothing  in  the  State  statute 
for  the  distribution  of  personal  property  cau 
affect  the  right  of  the  childless  widow  of  an 
interstate  railway  employee,  who  was  fatally 
injured  while  employed  by  the  carrier  in 
interstate  commerce,  to  the  entire  net  pro- 
ceeds of  a  judgment  for  the  resulting  dam- 
ages recovered  by  her  as  administratrix  in 
an  action  against  the  carrier. 

We  think  the  elementary  principles  of 
statutory  construction,  applied  to  the  act  of 
Congress,  compel  the  conclusion  that  in  the 
use  of  the  words  ''next  of  kin"  Congress  must 
have  had  in  mind  the  well  known  meaning  of 
those  words  according  to  the  common  law. 

"It  is  a  well  settled  principle  that  if  a 
statute  makes  use  of  a  word,  the  meaning 
of  which  is  well  ■  known,  and  which  has  a 
definite  sense  at  common  law,  it  shall  be 
received  in  that  sense,  unless  for  some  reason 
it  clearly  appears  that  it  was  intended  to 
use  the  word  in  a  different  signification." 
State  V.  Engle,  21  N.  J.  L.  360;  Adams  v. 
Turrentine,  30  N.  C.  147. 

"It  is  a  sound  rule  that  whenever  a  legis- 
lature in  this  country  uses  a  term  without 
defining  it,  which  is  well  known  in  the  Eng- 
lish law.  it  must  be  understood  in  the  sense 
of  the  English  law."  .  McCool  v.  Smith,  1 
Black  469,  17  U.  S.  (L.  ed.)  218;  Kitchen  v. 
Tyson,  7  N.  C.  314. 

[20]  Any  other  construction  of  the  act 
would  bring  disorder  and  confusion  in  its 
administration,    as    the    laws    of   the    State 


differ  in  so  many  particulars.  In  North 
Carolina  illegitimate  children,  born  of  the 
same  mother,  by  statutory  enactment  are 
rendered  legitimate  as  between  themselves. 
In  Alabama  one  illegitimate  child  can  inherit 
from  another  of  the  sajtne  mother;  in  Mis- 
souri he  cannot.  In  Tennessee  and  Vermont 
legitimate  children  inherit  from  illegitimate 
children,  but  illegitimate  children  do  not  in* 
herit  from  legitimate  children  of  the  same 
mother.  In  Pennsylvania  illegitimate  chil- 
dren inherit  from  the  mother  and  the  mother 
from  the  children,  but  the  children  cannot 
inherit  from  each  other.  In  Ken  tuck  v,  when 
an  illegitimate  child  dies  intestate  without 
issue,  leaving  no  mother  surviving,  the  legiti- 
mate children  of  his  mother  cannot  inherit 
his  estate.     In  North  Carolina  they  can. 

If  the  laws  of  the  States  governing  the 
distribution  of  personal  property  are  to  de- 
termine who  are  next  of  kin,  then  in  the 
event  the  deceased  was  a  resident  of  anothei 
State  at  the  time  of  his  death,  our  courts 
would  have  to  look  to  the  law  of  the  domicile 
to  determine  for  whose  benefit  the  action  can 
be  maintained,  because  "the  law  of  the  de- 
cedent's domicile  governs  the  distribution  of 
his  personal  estate."  Smith  v.  Howard,  41 
Am.  St.  Rep.  537,  and  note;  Leake  v.  Gil- 
christ, 13  N.  C.  75;  Albany  v.  Powell,  55  N 
C.  51;  Medley  v.  Dunlap,  90  N.  C.  527. 

In  the  present  case  it  appears  that  the  de 
ceased  was  a  resident  of  Boykins,  Va.,  at  thi 
time  of  his  death,  and  we  would  have  to  look 
to  the  law  of  Virginia  to  determine  whether 
an  illegitimate  child  can  leave  next  of  kin 
as  defined  by  the  Federal  act. 

At  common  law  the  words  "parent," 
"child,"  "next  of  kin,"  and  words  of  similar 
import  were  held  not  to  include  illegitimates. 

"By  the  rules  of  the  common  law,  terms 
of  kindred,  when  used  in  a  statute,  include 
only  those  who  are  legitimate,  unless  a  differ- 
ent intention  is  clearly  manifested."  McCool 
V.  Smith,  1  Black  459,  17  U.  S.  (L.  ed.)  218. 

After  stating  this  principle,  the  United 
States  Supreme  Court  says:  "This  is  con- 
ceded bv  the  counsel  for  the  defendant  in 
error.  The  proposition  is  too  clear  to  re- 
quire either  argument  or  authority  to  sus- 
tain it.  The  legal  position  of  Alonzo  Red- 
man at  the  time  of  his  death  was  what 
the  common  law  made  it.  In  the  eye  of  the 
law  he  was  nullius  filius.  He  had  neither 
father,  mother,  nor  sister.  He  could  neither 
take  from  nor^ transmit  to  those  standing  in 
such  relations  to  him  any  estate  by  inherit- 


» 


ance. 

Prior  to  the  enactment  of  Revisal,  sec.  137, 
the  courts  of  this  State  recognized  the  com- 
mon-law rule  that  an  illegitimate  child  can 
have  no  next  of  kin.  In  Coor  ▼.  Starling, 
54  N.  C.  243,  Chief  Justice  Nash  says :  "Ed- 
win Jones  was  a  bastard,  and  by  the  common 
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law  no  such  consanguinity  existed  between 
him  and  his  bastard  brother  as  enabled  the 
[21]  latter  or  his  issue  to  claim  any  portion 
of  his  estate,  real  or  personal.  A  bastard 
can  be  heir  to  no  one,  nor  can  he  have  any 
heirs,  but  of  his  own  body;  for,  being  nullius 
filius,  he  is  kin  to  no  one." 

It  has  been  frequently  held  by  the  State 
courts  in  which  the  question  has  arisen  that 
terms  of  kindred  used  in  statutes  based  upon 
Lord  Campbeirs  act  relate  exclusively  to 
legitimate  and  not  to  illegitimate  children. 

In  South  Carolina  the  statute  gives'  tli<> 
right  of  action  to  the  parent  or  parents.  The 
Supreme  Court  of  that  State  has  held  that 
"A  mother  cannot  recover  as  sole  beneiiciary 
under  Lord  Campbell's  act  for  the  wrongful 
death  of  her  illegitimate  child."  McDonald 
V.  Southern  Ry.  71  S.  C.  352,  61  S.  E.  138, 
110  Am.  St.  Rep.  676,  2  L.R.A.(N.S.)    640. 

When  the  right  of  action  for  death  by 
wrongful  act  is  given  to  a  "child"  or  "chil- 
dren" of  decedent,  it  has  been  held  by  the 
Supreme  Court  of  Georgia  to  mean  legitimate 
child,  and  the  mother  of  a  bastard  was  denied 
the  right  to  recover,  notwithstanding  stat- 
utes of  the  State  of  Georgia  provided  that 
"bastards  may  inherit  from  their  mother 
and  from  each  other,  children  of  the  same 
mother,  in  the  same  manner  as  if  legitimate." 
Robinson  v.  Georgia  R.  etc.  Co.  117  Ga.  168, 
43  S.  E.  452,  97  Am.  St.  Rep.  156,  60  L.R.A. 
656. 

In  Illinois  Cent.  R.  Co.  v.  Johnson,  77 
Miss.  727,  28  So.  763,  51  L.R.A.  837,  the 
Mississippi  Supreme  Court  says:  "An  il- 
l^itimate  daughter  cannot  maintain  an  ac- 
tion for  damages  caused  by  the  wrongful 
killing  of  another  illegitimate  daughter  of 
the  same  mother,  since  our  statute  creating 
causes  of  action  for  the  death  of  a  person, 
like  Lord  Campbell's  act,  confers  the  right 
to  sue  only  on  legitimate  relatives." 

"The  father  of  an  illegitimate  child  has 
no  right  of  action  for  the  child's  death  under 
Rev.  Stat.  1894,  sec.  267,  giving  a  father  a 
right  of  action  for  the  death  of  a  'child,' 
although  the  mother  is  dead  and  the  child 
had  been  acknowledged  by  the  father  and  had 
no  guardian  or  next  of  kin  except  him." 
McDonald  v.  Pittsburgh,  etc.  R.  Co.  144  Ind. 
469,  43  N.  K  447,  66  Am.  St.  Rep.  185,  32 
L.R.A.  309. 

There  is  nothing  in  the  act  of  Congress 
which  indicates  that  illegitimate  children 
should  be  regarded  as  jlegitimate  as  between 
themselves  and  should  take  as  beneficiaries 
under  the  act. 

I  am,  therefore,  constrained  to  hold,  upon 
the  admitted  facts,  that  this  action  cannot 
be  maintained. 
Hoke,  J.,  concurs  in  this  dissent. 


NOTE. 

Right  of  Person  OtlMr  than  Paremi  to 
RoooTor  for  Doatli  of  lUesitimato 
CUld. 

In  the  few  cases  wherein  the  courts  have 
passed  on  the  question  of  the  right  of  a  per- 
son other  than  the  parent  of  an  illegitimate 
child,  to  recover  for  its  death  by  wrongful 
act,  the  right  has  been  held  to  depend  on 
the  construction  to  be  given  to  the  expres- 
sion '*next  of  kin,"  as  used  in  the  statutes 
which  permit  of  a  recovery  for  the  wrongful 
death  of  a  person,  for  the  benefit  of  his  next 
of  kin.  In  the  reported  case,  an  action  was 
brought  for  the  wrongful  death  of  an  ille- 
gitimate' child  by  an  administrator,  under 
the  Federal  Employers'  Liability  Act  (Act 
Apriie,  1910,  c.  143,  §  2;  36  Stat.  291,  Fed. 
St.  Ann.  1912  Supp.  p.  335;  amending  Act 
April  22,  1908,  c.  149;  35  Stat.  65,  Fed.  St. 
Ann.  1909  Supp.  p.  584)  which  provides  that 
such  an  action  may  be  maintained  "for  the 
benefit  of  the  surviving  widow  or  husband 
and  children  of  such  employee;  and  if  none, 
then  of  such  employee's  parents;  and  if  none, 
then  of  the  next  of  kin  dependent  upon  such 
employee."  The  court  holds  that  who  are 
next  of  kin  within  the  meaning  of  the  act 
is  to  be  determined  •  by  the  law  of  the  state 
wherein  the  action  is  brought,  and  applying 
a  North  Carolina  statute  (Revisal  §  137), 
holds  that  two  half-brothers  and  a  sister  of 
an  intestate  illegitimate  child,  who  were  de- 
pendent on  him  for  support,  were  entitled 
to  sue  as  next  of  kin.  That  decision  was 
affirmed  by  the  United  States  Supreme  Court, 
in  Seaboard  Air  Line  R.  Co.  v.  Kenney,  240 
U.  S.  489,  36  S.  Ct.  458,  wherein  the  court 
sustained  the  holding  of  the  reported  easi 
that  the  question  of  the  definition  to  be  ap- 
plied to  the  term  "next  of  kin"  to  whom  a 
right  of  recovery  was  granted,  was  to  be  left 
to  the  determination  of  state  law. 

In  the  District  of  Columbia  a  statute 
(Code  §  1301,  31  Stat.  L.  1394,  c.  854)  pro- 
vides that  the  damages  occasioned  by  the 
death  of  the  person  'killed  by  the  wrongful 
act,  neglect,  or  default,  etc.,  "shall  be  as- 
sessed with  reference  to  the  injury  resulting 
from  such  act,  neglect,  or  default  causing 
such  death,  to  the  widow  and  next  of  kin 
af  such  deceased  person."  Another  statute 
(31  Stat.  L.  1250,  c.  854,  §  387)  provides 
as  follows:  "The  illegitimate  child  or  chil- 
dren of  any  female,  and  the  issue  of  any 
such  illegitimate  child  or  children,  shall  be 
capable  to  take  from  their  mother,  or  from 
each  other,  or  from  the  descendants  of  each 
other,  in  like  manner  as  if  bom  in  lawful 
wedlock.  Wlien  an  illegitimate  child  or  chil- 
dren shall  die,  leaving  no  descendants,  or 
brothers   or   sisters,   or  the   deseendants  of 
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such  brothers  or  sisters,  then  and  in  that 
case  the  mother  of  such  illegitimate  child  or 
children,  if  living  shall  be  entitled  as  next 
of  kin;  and  if  the  mother  be  dead,  the  next  of 
kin  of  the  mother  shall  take  in  like  manner 
as  if  such  illegitimate  child  or  Children  had 
been  born  in  lawful  wedlock."  It  is  also  pro- 
vided (Code  §  386)  that  in  the  distribution 
of  personal  estate  there  shall  be  no  distinc- 
tion between  the  whole  and  the  half  blood. 
Under  the  foregoing  statutes  it  has  been  held 
that  an  action  for  death  by  wrongful  act 
may  be  maintained  by  the  personal  represen- 
tative of  the  decedent,  who  was  also  illegiti- 
mate, for  the  benefit  of  an  illegitimate  half 
brother  of  the  deceased  female.  Southern  R. 
Co.  V.  Hawkins,  35  App.  Cas.  (D.  C.)  313, 
21  Ann.  Cas.  926. 

In  Jndianaj  an  action  for  the  wrongful 
death  of  an  illegitimate  child  may  be  brought 
by  an  administrator  for  the  benefit  of  the 
decedent's  next  of  kin  (§  285,  Burns'  Rev. 
Stat.  1908).  A  statute  conferring  on  ille- 
gitimate children  the  right  to  inherit  from 
the  mother  provides  as  follows:  "Illegiti- 
mate children  shall  inherit  from  the  mother 
as  if  they  were  legitimate,  and  through  the 
mother,  if  dead,  any  property  or  estate  which 
she  would,  if  living,  have  taken  by  gift,  de- 
vise, or  descent  from  any  other  person" 
{§  2098  Burns  1908,  §  2474  R.  S.  1881). 
Another  statute  conferring  on  the  mother  of 
an  illegitimate  child  and  her  descendants  the 
right  to  inherit  from  the  illegitimate  child 
provides  as  follows:  "The  mother  of  an  il- 
legitimate child  dying  intestate,  without  is- 
sue or  other  descendants,  shall  inherit  his 
estate;  and  if  such  mother  be  dead,  her 
descendants  or  collateral  kindred  shall  take 
the  inheritance  in  the  order  hereinbefore 
prescribed"  (§  3002  Burns  1908,  §  2477 
R.  8.  1881).  Applying  the  foregoing  stat- 
utes it  has  been  held  that  the  phrase  "next 
of  kin"  includes  such  persons  as  are  enti- 
tled to  inherit  the  personal  property  of  tlie 
decedent,  and  accordingly  includes  the  moth- 
er, half  sister  and  half  brothers  of  an  ille- 
gitimate decedent.  L.  T.  Dickason  Coal  Co. 
v.  Liddil,  49  Ind.  App.  40,  94  N.  E.  411. 

The  right  of  a  parent  to  recover  for  the 
death  of  an  illegitimate  child,  is  discussed 
in  the  note  to  Lynch  v.  Knoop,  10  Ann.  Cas. 
807. 


455 


EVANS 

T, 


LORD  mOVOST,  MAGISTRATES, 
AND  OOUNOrL  OF  OITT  OF  EDIN- 
BURGH, ET  Ali. 

England— House  of  Lords — March  28,  1916. 

11916}  2  A.  C.  45. 


Negligence   —  Door   Opening   Outward 
into  Street  —  Liability. 

The  owner  of  premises  on  which  is  a  door 
opening  outward  into  the  street  is  not  liable 
to  a  pedestrian  who  is  injured  by  being 
struek  by  reason  of  thie  sudden  opening  of 
the  door  by  a  third  person,  the  injury  re- 
sulting from  tho  negligent  use  of  the  d<x>r 
and  not  from  the  manner  of  its  construction. 

[See  note  at  ,end  of  this  case.] 

Same- 

A  municipality  is  not  liable  to  a  pedes- 
trian injured  by  a  door  on  private  premises 
which  opens  outwards  into  the  street,  in  the 
absence  of  a  regulation  forbidding  such  a 
construction  which  it  has  neglected  to  en- 
force. 

[See  note  at  end  of  this  case.] 


[46]  •  Appeal  from  an  interlocutor  of  the 
First  Division  of  the  Court  of  Session  in 
Scotland  [1915]  Sc.  Ct.  Sess.  895,  recalling 
an  interlocutor  of  the  Lord  Ordinary. 

[46]  The  appellant  (hereinafter  called  the 
pursuer)  raised  kn  action  against  the  respond- 
ents, the  Lord  Provost,  Magistrates,  and 
Town  Council  of  the  city  of  Edinburgh  and 
Binnie  and  Russell  •  (hereinafter  called  the 
defenders),  for  damages  in  respect  of  per- 
sonal injuries  sustained  by  him  on  July  6, 
1914.  The  case  made  by 'the  pursuer  by  his 
condescendence  was  as  follows:  The  defend- 
ers Binnie  and  Russell  were  the  owners  of 
the  property  at  1,  Tower  Bank,  Portobello. 
The  other  defenders  were  sued  as  the  road 
authority  in  the  city  of  EJdinburgh,  of  which 
Portobello  formed  part.  The  property  in 
question  abutted  on  Ramsay  Lane,  Portobello, 
for  a  considerable  length  and  was  separated 
from  it  by  a  high  wall.  In  this  wall  there 
was  a  door  which  gave  access  from  the  garden 
of  the  property  on  to  the  public  street.  A 
pavement  which  had  been  recently  laid  with 
granolithic  skirted  the  wall  for  the  whole 
length  of  the  property  and  passed  this  door. 
The  pursuer  than  averred  as  follows:  "Ram 
say  Lane  is  a  thoroughfare  between  the  prom- 
enade at  Portobello  and  the  High  Street  of 
the  town.    It  is  a  frequented  street." 

The  pursuer  about  1:30  on  the  afternoon 
of  July  6,  1914,  was  proceeding  with  some 
haste  along  the  pavement  of  Ramsay  Lane, 
and  was   passing   the  property   in  question, 
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when  the  door  suddenly  opened  outwards,  and 
the  pursuer  was  struck  violently  on  the  face 
by  it  and  sustained  very  severe  injuries.  Tlie 
pursuer  was  not  aware  at  the  time  of  the 
ifccident  that  the  door  opened  outwards.  This 
door  }iad  for  more  than  twenty  years  before 
the  accident  been  so  constructed  that  it 
opened  outwards  across  the  pavement,  form- 
ing when  open  a  complete  obstruction  to  pas- 
sage along  the  pavement.  The  door  was  a 
main  access  to  the  house  at  1,  Tower  Bank 
and  was  in  frequent  use.  As  constructed  at 
the  time  of  the  accident  the  door  constituted 
a  grave  danger  to  the  public  and  one  which 
was  obvious  to  the  defenders.  The  pursuer 
averred  fault  against  the  owners  of  the  prop- 
erty for  having  on  their  premises  a  door  of 
this  dangerous  construction,  and  he  averred 
fault  against  the  corporation  of  Edinburgh  in 
failing  to  remove  this  dangerous  obstruction 
to  the  street,  and  he  alleged  that  both  sets 
of  defenders  were  liable  for  the  accident  both 
at  common  law  and  by  statute.  As  against 
the  owners  of  the  property  the  pursuer  found- 
ed upon  the  Police  and  Improvement  (Scot- 
land) Act,  1862,  s.  165,  and  the  [47]  Burgh 
Poliee  (Scotland)  Act,  1892,  s.  161,  but  upon 
the  present  appeal  he  did  not  allege  any 
statutory  liability  against  these  defenders. 
As  against  the  corporation  the  pursuer  found- 
ed on  the  Edinburgh  Municipal  and  Police 
Act,  1879  (42  &  43  Vict.  c.  cxxxii.),  s.  151, 
and  the  Roads  and  Bridges  (Scotland)  Act, 
1878,  88.  3,  94,  123,  and  Sched.  G,  s.  105. 
The  defenders  pleaded  that  the  averments  of 
the  pursuer  were  irrelevant. 

The  Lord  Ordinary  ( Lord  Anderson )  grant- 
ed an  issue  against  both  sets  of  defenders. 
He  found  a  case  relevantly  averred  against 
the  owners  of  the  property  at  common  law 
but  not  under  statute,  and  against  the  cor- 
poration of  Edinburgh  under  the  Roads  and 
Bridges  Act  but  not  at  common  law;  but  on 
appeal  the  First  Division  (the  Lord  President, 
Lord  Skerrington,  and  Lord  CuUen)  recalled 
the  interlocutor  of  the  Lord  Ordinary  And 
dismissed  the  action. 

Constantine  Gallop  for  appellant. 

Clyde,  D,  F.,  Walter  Robertson,  William 
Watson,  K,  C,  and  F.  A,  Afacquisten  for  re- 
spondents. 

W.  Drummond  Milliken,  for  if.  Qraham 
Yooll,  8.  8,  C,  Edinburgh,  agents  for  appel- 
lant. 

Beveridge,  Qreig  &  Co.  for  Sir  ThomoB 
Hunter,  W.  8.,  Town  Clerk,  Edinburgh,  agents 
for  respondent  corporation  of  Edinburgh. 

Wetherfield,  Son  d  Baines,  for  Hosaack  d 
Hamilton,  W.  8.,  Edinburgh,  agents  for  re- 
spondents Binnie  and  Russell. 

[48]  Lord  Bvckmaster,  L.  C, — My  Lords, 
in  this  case  on  July  6,  1914,  as  the  appellant 


was  going  down  Ramsay  Lane,  Portobello, 
he  ran  his  head  against  a  door  which  was  sud- 
denly opened  from  a  house  that  is  in  the  pos- 
session  of  two  of  the  respondents,  Messrs. 
Binnie  and  Russell.  It  appears  that  this  door 
was  a  door  which  opened  from  a  garden  of 
the  premises  into  the  road,  and  the  allegation 
made  by  the  appellant  with  regard  to  its  use 
is  that  it  was  suddenly  opened  on  the  oc- 
casion in  question,  that  he  was  consequently 
struck  violently  upon  the  face,  and  I  regret 
to  say  suffered  grave,  and  it  is  suggested  by 
his  counsel  in  some  respects  permanent,  in- 
juries. The  question  is.  Who  is  responsible 
for  the  results  of  this  accident?  It  is  alleged 
by  the  appellant  that  the  owners  of  the 
premises  are  responsible,  and  also  the  Lord 
Provost  and  the  magistrates  of  the  city  of 
Edinburgh.  So  far  ^  the  respondents  Messrs. 
Binnie  and  Russell  are  concerned,  the  case 
against  them  rests  upon  this — that  thoy  were 
the  owners  of  premises,  part  of  which  con- 
sisted of  a  door  made  to  open  outwards,  and 
that  [49]  that  was  the  possession  of  a  danger- 
ous structure  rendering  its  owners  liable  to 
any  person  who  suffered  injury  by  reason  of 
the   door   being  opened   across  the  highway. 

Now  it  is  not  suggested  anywhere  in  the 
condescendence  in  this  case  that  the  door  on 
July  6,  1914,  was  opened  by  the  respondents 
or  by  any  one  in  their  service;  the  claim 
against  them  begins  and  ends  with  the  al- 
legation that  they  were  responsible  for  having; 
premises  which,  if  negligently  used,  might 
cause  injury  to  a  passer-by. 

My  Lords,  in  spite  of  the  industry  of  coun- 
sel for  the  appellant,  it  has  been  impossible 
to  find  any  authority  for  such  a  proposition 
as  that.  It  is  perfectly  true  that  if  a  man 
has  premises  so  constructed  that  they  may 
become  a  danger  to  passers-by — as  for  ex- 
ample by  having  affixed  to  the  premises  a 
projecting  lamp  which  he  negligently  allows 
to  get  out  of  repair  so  that  it  falls  upon  the 
head  of  a  passenger — he  is  liable  for  the  ac- 
cident that  results.  But  that  case  has  no  re- 
lation to  the  case  where  the  premises  in 
themselves  and  apart  from  their  use  are  per- 
fectly harmless,  as  in  the  present  instance. 
The  utmost  that  can  be  urged  here  is  that  the 
respondents  own  premises  which,  if  carelessly 
used  by  the  occupant,  might  be  a  cause  of 
injury  to  an  innocent  passer-by.  That  is  in- 
sufficient, in  my  opinion,  to  establish  any  lia- 
bility against  them  for  the  accident  that 
arose. 

Then  if  that  be  eo,  the  claim  against  the 
Ijord  Provost  and  magistrates  of  the  city  of 
Edinburgh  cannot  be  established  on  the 
ground  of  their  allowing  premises  to  be  in 
a  dangerous  condition  at  common  law;  it  is, 
however,  sought  to  render  them  liable  by 
virtue  of  two  statutes-,  the  one  is  the  Edin- 
burgh Municipal  and  Police  Act  of  1879,  s. 
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151  of  which  provides  that  "No  person  shall 
make  any  encroachment,  obstruction,  or  pro- 
jection in,  upon,  or  over  any  street,  court, 
iout-pavement,  or  footpath,"  and  that  if  such 
obstruction  is  in  fact  made  "the  magistrates 
and  council  may  order  the  removal  of  such 
e-ncroachments,  obstructions,  or  projections;" 
and  every  person  who  fails  to  comply  with  the 
direction  of  their  removal  shall  be  liable  in 
damages.  In  my  opinion,  the  words  of  that 
section  have  no  application  to  a  door  that  is 
normally  entirely  within  the  proper  limit  and 
boundary  of  the  man*s  premises  and  only 
projects  over  the  highway  when  [50]  it  is 
opened.  Encroachment,  obstruction,  and  pro- 
jection in  that  section  mean  something  in  the 
nature  of  a  permanent  encroachment,  obstruc- 
tion, or  projection,  something  that  can  be 
removed  by  order  of  the  magistrates,  and 
failure  to  remove  which  will  render  the  own- 
er of  the  premises  liable  in  damages.  It 
has  no  relation  to  a  door  which,  unless  it  is 
opened,  neither  encroaches  on  nor  projects 
«ver  nor  obstructs  the  highway  or  footpath. 

The  other  statute  requires  a  little  more 
careful  consideration.  It  is  said  on  behalf 
of  the  appellant  that  by  virtue  of  the  Roads 
and  Bridges  ( Scotland )  Act  of  1878  there  was 
power  given  to  the  authorities  to  require  the 
removal  of  this  door  or  the  alteration  of  the 
premises  so  that  the  door  should  be  perma- 
nently closed.  That  arises  in  this  way.  By  s. 
123  it  is  provided  that  certain  sections,  in- 
cluding Bs.  96  to  108,  of  an  Act  passed  in 
1831  in  the  reign  of  William  IV.  should  be 
incorporated,  and  from  and  after  the  com- 
mencement of  the  said  statute  should  extend 
and  apply  to  all  highways  made  or  to  be 
made  within  any  of  the  counties  to  which 
the  statute  applied,  of  which  the  county  of 
Edinburgh  is  one.  Now  among  the  sections  so 
included  there  is  s.  105,  which  is  set  out  in 
Sched.  C.  to  the  statute,  and  that  provides 
'*that  no  gate  of  any  park,  field,  or  enclosure 
whatsoever  shall  be  made  to  open  into  or 
towards  any  part  of  any  turnpike  road,  or 
of  any  footpath  belonging  thereto,  or  be  suf- 
fered so  to  open  except  the  hanging  post 
thereof  shall  be  fixed  or  placed  so  far  from 
the  centre  of  any  part  of  such  road  as  that  no 
part  of  such  gate  shall  when  open  project 
over  any  part  of  such  road  or  of  any  footpath 
belonging  thereto;"  and  then  there  are  pow- 
ers given  to  direct  the  removal  of  the  obstruc- 
tion of  the  gate  or  the  door  and  a  penalty 
if  the  request  for  its  removal  is  not  complied 
with. 

That  section  would  certainly  apply  to  the 
present  case,  if  in  fact  Ramsay  Lane  were  a 
highway  within  the  meaning  of  s.  123,  and 
for  the  purpose  of  seeing  whether  it  is  a 
highway  or  not  it  is  necessary  to  examine 
the  definition  section  of  that  statute.  That 
section  is  s.  3,  and  it  defines  "highway"  as 


including  among  other  things  certain  streets. 
It  expressly  includes  streets* or  roads  that 
were  within  the  burgh  and  were  not  vested  at 
the  commencement  of  the  Act  in  the  local 
authority.  It  does  not  include  streets  that 
were  so  vested  or  streets  which  any  person 
[51]  was  at  the  commencement  of  the  Act 
bound  to  repair  at  his  own  expense.  If, 
therefore,  it  were  desired  to  invoke  the  aid 
of  that  statute  it  would  be  essential  to  show 
that  Ramsay  Lane  was  a  street  of  such  a 
character  as  that  it  would  be  included  in  the 
statutory  definition  of  a  highway.  The  t*on- 
descendence  in  this  matter  refers  to  this  street 
in  general  terms  as  a  frequented  street,  and 
it  gives  no  further  information  as  to  what  its 
character  is  or  was — whether  in  1878  it  was 
vested  in  the  local  authority  or  not,  and 
whether  in  1878  any  person  was  bound  to 
maintain  it  at  his  own  expense;  in  other 
words,  the  appellant  has  not  defined  this 
street  in  such  a  manner  as  to  show  that  the 
provisions  of  the  Act  of  1878  apply,  and  con- 
sequently he  is  unable  to  obtain  whatever  ad- 
vantage he  might  have  derived  had  h«  been 
able  to  bring  himself  within  the  shelter  of 
this  protection. 

The  claim,  therefore,  so  far  as  it  is  laid 
against  the  Lord  Provost  and  magistrates  of 
the  city  of  Edinburgh  fails  under  the  statute 
as  it  failed  against  the  owners  at  common 
law,  and  I  only  desire  in  conclusion  to  say 
that  I  must  not  be  taken  as  assenting  to  the 
proposition  urged  on  behalf  of  the  appellant 
that  even  if  this  door  were  to  be  regarded  as 
an  encroachment  or  obstruction  under  the 
Act  of  1879,  or  even  if  the  street  were  to  be 
taken  as  within  the  definition  of  a  highway 
under  the  Act  of  1878,  it  would  therefore 
follow  necessarily  upon  the  facts  as  they  are 
alleged  in  the  condescendence  that  the  Lord 
Provost  and  magistrates  of  the  city  of  Edin- 
burgh would  be  responsible  for  the  unfortu- 
nate accident  that  has  occurred. 

Viscount  Maldanb. — My  Lords,  I  have 
very  little  to  add.  I  agree  with  what  is  pro- 
posed by  the  noble  and  learned  Lord  on 
the  woolsack,  and  with  the  reasons  which 
he  has  given  for  the  motion  which  he  will 
propose. 

The  appellant  seeks  to  make  out  his  case 
on  a  twofold  basis.  In  the  first  place  he 
says  that  at  common  law  he  is  entitled  to 
succeed  against  the  owners  of  the  property 
on  th«  ground  of  their  breach  of  duty  in  so 
far  as  they  have  kept  a  door  dangerously 
constructed  in  their  wall  and  that  he  has 
suffered  from  the  natural  and  probable  con- 
sequences of  keeping  a  door  in  this  fashion. 
But,  my  Lords,  I  am  far  from  satisfied  that 
there  was  any  negligence  [52]  or  dereliction 
of  duty  at  common  law  on  the  part  of  the 
owners  in  keeping  the  door  in  this  fashion. 
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A  door  BO  macie  certainly  could  have  been 
rightly  originally  so  constructed.  In  the  ab- 
sence of  statutory  prohibition  there  was  no 
reason  why  the  door  should  not  be  made 
opening  out  on  to  the  highway,  the  owners 
either  keeping  it  locked  or  imposing  such  in- 
junctions upon  those  who  made  use  of  it  as 
would  secure  the  safe  opening.  But  it  ap- 
pears that  in  the  present  case  some  one  who 
is  not  named  or  specified  is  alleged  to  have 
opened  this  door  with  undue  rashness  and 
rapidity.  There  is  no  reason  why  the  door 
should  have  been  so  opened,  and  if  it  has 
been  so  opened,  then  I  think  the  consequences 
arise,  not  from  the  door  being  of  this  struc-, 
ture,  but  from  tlie  use  which  has  been  made 
of  it  by  somebody  who  is  not  shown  to  .have 
been  acting  under  the  authority  of  the  own- 
ers so  as  to  make  the  maxim  respondeat  su- 
perior apply.  For  that  reason  I  think  the 
case  fails  on  its  common  law  footing. 

TheU)  turning  to  the  statutes,  there  are  two 
statutes  which  are  invoked.  One  is  the  Ed- 
inburgh Police  Act  of  1879,  under  which  it  is 
said  that  this  is  an  obstruction  of  the  high- 
way. But  reading  the  Act  carefully,  for  the 
reasons  which  have  been  assigned  by  the 
Lord  Chancellor,  I  am  of  opinion. tha^  this, 
door  opening  outwards  was  not  an  obstruct 
tion  within  the  meaning  of  that  Act.  Aa 
obstruction  means  something  permanently 
projecting  out  into  the  highway  and  not  a 
door  which  may  or  may  not  at  any  given 
moment  be  opened  so  as  to  occupy  part  of  the 
space  of  the  highway. 

My  Lords,  the  second  statutory  provision 
which  was  relied  on  was  the  Roads  and 
Bridges  (Scotland)  Act  of  1878,  which  was 
invoked  for  the  purpose  of  showing  that  thid 
Ramsay  Lane  was  a  highway  under  the  con- 
trol of  the  corporation  of  Edinburgh.  But, 
my  Lords,  for  the  reasons  which  have  been 
given  by  my  noble  and  learned  friend  already, 
and  which  I  need  not  repeat,  I  do  not  think 
that  there  are  sufficient  allegations  in  the 
condescendence  to  enable  the  appellant  to  suc- 
ceed upon  that  part  of  his  case.  The  appeal- 
as  it  is  presented  at  the  Bar  fails,  and  I  will 
only  say  that  I  can  see  nothing  which  could 
have  been  urged  by  the  appellant's  counsel 
which  he  has  failed  to  bring  forward.  I 
think  he  has  said  all  that  ccmld  be  said  on 
behalf  of  bis  client. 

[53]  Lord  Kinneab. — ^My  Lords,  I  agree 
entirely  with  both  my  noble  and  learned, 
friends  who  have  preceded  me,  and  I  do  not 
think  it  necessary  to  add  anything  to  what 
they  have  said. 

IxHib  Atkiwson. — My  Lords,  I  also  concur. 
In  my  view  this  case  does  not  fall  within 
either  of  the  statutes  that  have  been  men- 
tioned, for  the  reasons  already  pointed  out 


by  my  noble  and  learned  friend  on  the  wool 
sack. 

As  to  the  question  at  common  law,  negli- 
gence is  a  breach  of  duty,  and  to  give  a  cause 
of  action  it  must  be  a  duty  owed  to  the 
pursuer.  Now  what  is  the  duty  here  whicli 
at  common  law  the  owners  of  tliese  premises 
owe  to  the  pursuer?  There  is  no  duty  upon 
them  at  common  law  not  to  keep  premises 
with  a  door  opening  on  the  street  wlicre  that 
door  while  unopened  is  a  perfectly  liarmless 
thing.  Neither  do  I  think  that  there  is  a 
duty  cast  upon  them  owing  to  a  mere  passer- 
by to  prevent  any  person  ever  opening  the 
door.  The  peculiarity  of  this  case  is  that 
there  is  no  averment  that  the  person  who  did 
open  the  door  was  a  person  for  whom  the 
owners  of  the  premises  were  in  any  way  re- 
sponsible. So  that  in  order  to  succeed,  inas- 
much as  this  door  is  perfectly  harmless  if 
kept  closed,  the  pursuer  should  show  that 
the  defenders  owed  a  duty  to  him  never  to 
allow  any  person  to  open  it  on  to  the  street 
so  that  it  would  be  an  obstruction.  I  do  not 
think  the  common  law  attaches  any  such  dutv 
to  the  owner  of  premises.  On  these  grounds 
I  think  there  is  no  cause  of  action  disclosed 
in  these  proceedings. 

Lord  Parker  of  Waddington.  My  Lords,  I 
agree. 

Interlocutor  of  the  First  Division  of  tht 
Court  of  Session  in  Scotland  affirmed  and  ap- 
peal dismissed. 

NOTE. 

Liability  for  IitJiiHes  Caused  by  Door 
or  Oato  Opening  Outwards  is  Stroot. 

Where  the  evidence  does  not  show  that 
doors  opening  outwards  into  a  street  so  as  to 
obstruct  the  passage  of  users  thereof,  have 
been  defectively  constructed,  or  tliat  they  con- 
stitute a  nuisance  or  a  danger  to  pasaers-by, 
it  has  been  held  that  there  is  no  liability  on 
the  part  of  the  owner  or  of  the  municipality 
for  injuries  received  by  a  pedestrian  by  rea- 
sotn  of  his  coming  into  contact  with  a  door  so 
opened.  Kies  v.  Erie,  135  Pa.  St.  144,  19 
Atl.  942,  20  AoL  St.  Rep.  867.  And  see  the 
reported  case. 

In  Ides  V.  Erie,  supra,  it  appeared  that 
the  plaintiff  was  injured  by  being  struck  by 
the  door  of  a  Are  engine  house  which  was 
suddenly  opened  as  she  was  passing  by  on 
the  sidewalk,  and  which,  in  opening,  swept 
outwards  and  across  a  considerable  portion  of 
the  pavement.  It  was  held  that  she  could 
not  recover  either  under  the  doctrine  of  re- 
spondeat superior  on  the  ground  that  the 
injury  was  the  negligent  act  of  a  municipal 
fireman,  nor  could  she  recover  on  the  irround 
that  the  doors  were  defectively  con8trueted 
and  therefore  dangerous  to  citizens  using  the 
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pavement.  The  court  said:  "It  was  urged,, 
however,  that  the  injury  of  which  the  plain- 
tiff complains  was  not  the  result  of  the  neg^ 
ligenoe  of  the  firemen,  Out  of  the  manner  in 
which  the  building  was  constructed.  If  this 
were  so,  it  might  present  a  different  question. 
But  the  evidence  does  not  sustain  this  allega- 
tion. It  is  true,  the  doors  of  the  engine  house 
opened  outwards,  and  were  operated  bj 
springs,  which,  \yhen  certain  bolts  were 
pulled,  opened,  or  assisted  in  opening  the 
doors.  The  case  was  argued  upon  the  theory 
that  when  the  bolts  were  pulled  the  springs 
opened  the  doors  suddenly  and  with  great 
violence.  Iri  such  case,  as  they  swept  across 
a  considerable  portion  of  the  pavement  in  open- 
ing, it  can  be  readily  seen  that  they  might  be 
a  dangerous  trap  to  injure  persons  passing  , 
along  the  said  pavement.  The  only  testimony 
on  the  part  of  the  plaintiff  upon  this  subject.- 
was  substantially  as  follows:'  'When  the 
bolts  are  pulled,  you  have  to  start  the  doors  a 
little  bit,  and  then  the  spring  takes  holt,  and 
helps  swing  the  door  open.  Sometimes  they 
are  opened  quick,  and  sometimes  not  so 
quick.  If  the  wind  is  blowing,  it  is  difficult, 
and  you  have  to  follow  the  door,  and  push 
it  along ;  and  when  there  is  no  wind,  they 
swing  freely.'  As  the  plaintiff  was  nonsuited, 
she  is  entitled  to  all  t^e  deductions  which  can 
fairly  be  drawn  from  this  evidence.  Tested 
by  this  rule,  however,  it  is  not  sufficient  to 
justify  ftr  jury  in  fielding  that  the  doors  of 
the  engine  house  were  defectively  constructed, 
and  dangerous  to  citizens  using  the  pavement. 
It  is  evident  the  only  object  %nd  effect  of  the 
springs  was  to  aid  the  firemen  in  swinging 
open  the  heavy  doors.  It  is  not  only  possible, 
but  probable,  that  on  the  occasion  referred 
to,  if  the  door  was  opened  violently  and  rap- 
idly, as  contended  by  the  plaintiff,  it  was  the 
result  of  a  pudi  by  tfafe  person  who. opened 
it.  For  his  carelessness  or  negligence,  the 
city,  under  all  the  authorities,  is  not  liable; 
and  we  have  already  said  there  was  not  suf- 
ficient evidence  of  the  faulty  construction  of 
the  building  to  submit  to  the  jury." 

But  where  a  door  so  constructed  that  it 
opens  out  over  the  sidewalk  constitutes  a 
nuisance,  it  has  been  held  that  the  owner  of 
the  premises,  and  his  tenant,  are  liable  for 
injuries  received  by  a  passer-by  who  is  in- 
jured by  the  opening  of  the  door.  Holroyd 
V.  Sheridan,  63  App.  Div.  14,  65  N.  Y.  S.  442, 
appeal  dismiwed  166  N.  Y.  634,  60.  N.  £; 
1112.  In  that  case  it  afKpeared  that  a  barn 
stood  practically  flush  with  the  sidewalk,  and 
had  large  heavy  doors,  which  in  opening  swung 
over  the  sidewalk  a  little  more  than  a  third 
of  its  width,  and  that  the  doors,  having,  been 
negligently  left  unfastened,  swung  out  and 
struck  the  plaintiff,  injuring  her.  The  court 
said:  "That  this  construction  constitutes 
prima  facie  a  nuisance  seems  to  us  clear." 


In  Campbell  v.  Chillicothe,  239  Mo.  455, 
144  S.  W.  408,  39  L.R.A.(N.S.)  451,  it  ap- 
peared that  the  plaintiff  was  injured  by  run- 
ning into  or  against  a  wooden  picket  gate  in 
front  of  a  residence,  which  was  standing  partly 
open  on  or  across  the  sidewalk.  There  was 
evidence  to  the  effect  that  the  gate  had  been 
rehung  several  times,  that  the  top  hinge  had 
broken  a  week  or  ten  days  before  the  accident 
so  as  not  to  hold  the  gate,  and  that  the  gate 
would  naturally  lean  out  if  not  kept  closed, 
and  the  latch  would  not  fasten.  It  was  held 
that  if  the  gate  was  so .  constructed  and  used 
that  at  times,  while  no  one  was  passing 
through  or  holding  the  same,  it  would  stand 
open  on  or  across  the  sidewalk,  and  if  its 
condition  and  use  were  such  that  an  ordi- 
narily prudent  person,'  responsible  for  and 
knowing  its  condition  and  use,  would  have 
remedied  the  same,  then  the  city  was  liable, 
provided  it  had  notice  pf  that  condition,  or 
by  the  exercise  of  ordinary  care,  could  have 
discovered  it,  in  time  to  remedy  It  prior  to 
the  injury,  and  that  it  was  nut  necessary  that 
the  city  should  know  that  the  gate  was  stand- 
ing  open  at  the  particular  time  of  the  injury. 

Knight,  v.  Foster,  163  N.  C.  329,  79  S.  E 
614,  50  L.R.A.(N.S.)  286,  was  an  action  for 
damages  for  personal  injuries  sustained  by  the 
plaintiff  by  reason  of  his  coming  in  contact 
with  a  gate  opening  on  the  sidewalk  in  front 
of  certain  premises  owned  by  the  defendant, 
which  gate  the  plaintiff  alleged  had  been  left 
open  and  so  long  neglected,  witliout  any 
fastenings,  that  it  had  become  permanently 
fixed  in  the  sand  on  the  sidewalk.  The  court 
said:  "There  was  evidence  from  the  tenant 
that  the  owner  in  this  case  contracted  to  do 
the  repairing,  and  had  promised  time  and 
again  to  repair  the  gate.  There  was  evidence 
also  that  the  owner  knew  of  the  ruinous  con- 
dition of  the  premises,  and  that  the  gate  had 
been  iit  this  condition  for  four  or  five  months 
and  one  of  the  witnesses  testified  that  it 
had  been  in  that  condition  for  three  years. 
We  have  found  no  case  in  which  the  landlord 
has  been  held  not  liable  to  a  third  person  for 
an  injury  resulting  from  a  street  obstruction 
or  a  defect  known  to  the  landlord  to  exist 
at  the  time  of  the  renting  and  permitted  by 
him  to  cpntinuci  It  was  in  evidence  that  the 
ordinance  of  the  city,  section  40,  adopted  in 
1902,  and  which  is  still  in  force,  provides: 
'It  -shall  be  imlawful  for  any  person  to  have 
on  their  premises  a  gate  so  constructed  as  to 
swing  out  on  the  sidewalk  of  any  street  or 
alley  of  the  city  of  Wilmington  when  open.* 
This  gate  swung  outward,'  and  was  in  that 
condition  when  the  premises  were  first  rented 
to  tlie  present  occupant,  seven  years  ago, 
which  was  at  a  date  subsequent  to  the  adop- 
tion of  the  ordinance.  The  liability  for  any 
injury  resulting  therefrom  is  necessarily  up- 
on the  owner.    .    .     .    Even  if  the  ordinance 
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had  been  passed  subsequent  to  making  this 
lease,  this  was  a  change,  and  not  a  repair,  and 
hence  the  duty  of  making  it  devolved  upon  the 
owner,  and  not  upon  the  tenant." 

In  Allen  v.  Linquist,  43  App.  Cas.  (D.  C.) 
538,  an  action  to  recover  for  injuries  sus- 
tained by  a  pedestrian  by  coming  in  contact 
with  a  gate  negligently  permitted  to  swing 
outwardly  over  the  sidewalk  from  a  fence  en- 
closing the  parking  in  front  of  the  defend- 
ant's premises,  it  wsjs  held  that  the  defendant 
was  liable  for  the  injuries  so  received,  though 
he  did  not  own  the  parking  or  the  fence,  but 
merely  had  the  right  to  use  the  land  so  en- 
closed. 


GIST  £T  AIs. 

V. 

JOHNSON-CAREY  COMPANY. 

Wisconsin  Supreme  Court — June  17,  1914. 
16S  Wis.  188;  147  y,  W.  1079. 


Snmday  «  Validity  of  Comtraot. 

A  contract  made  and  delivered  on  Sunday 
is  void. 
Ratification  of  Sunday  Contraot, 

Such  contract  is  incapable  of  ratification. 
[See  Ann.  Cas.  1912A  293.1 

New  Contract  —  Evidence  Insnflloient. 

Evidence  in  an  action  upon  a  contract  for 
grading  and  construction  work,  executed  on 
Sunday,  held  not  to  show  a  new  contract 
thereafter  made  between  the  parties. 

Trial  —  Dnty  to  Snbmit  Itsne  —  Neces- 
sity of  Reqnest. 

Under  the  express  provision  of  St.  1913, 
§  2858m,  the  trial  court,  in  the  absence  of 
any  request  to  submit  an  issue  to  the  jury, 
may  find  thereon  in  conformity  with  its 
judgment. 

Sunday  —  Validity  of  Contract  «  Part 
Perfomiance. 

Partial  payments  made  under  a  Sunday 
contract  are  not  sufficient  to  import  a  new 
contract. 

Building  Contract  ^  Waiver  of  Inra- 
lidity. 

In  an  action  to  recover  the  balance  upon 
a  grading  contract,  evidence  held  to  show 
that  defendant  did  not  require  plaintiff  to 
quit  work,  even  if  defendant  had  the  right 
to  do  so. 

Invalid  Contract  —  Recovery  on  Quan- 
tum Meruit. 

Where  a  contract,  classifying  the  material 
to  be  removed  by  plaintiff  in  his  grading  and 
construction  work,  is  void  because  made  on 
Sunday,  plaintiff  is  entitled  to  recover  the 
reasonable  value  of  the  work,  regardless  of 
the  classification. 


Trial  —  Intmaterial  Issues. 

It  is  not  error  to  refuse  to  submit  imma- 
terial issues. 

Sunday  ^  Invalid  Contract  —  Estoppel 
to  Repudiate. 

Under  a  subcontract  for  grading  and  con- 
struction work,  void  because  made  and  de- 
livered on  Simday,  and  in  place  of  which  no 
new  contract  was  made,  plaintiffs,  by  execu- 
tion of  the  work  and  by  accepting  and  giving 
receipts  for  payments  made  on  the  basis  of 
estimates  by  the  defendant's  engineers,  are 
not  estopped  to  dispute  the  correctness  of  the 
estimates,  where  defendant  knew  that  the 
payments  were  not  received  as  settlements 
but  were  subject  to  final  adjustment,  and 
had  full  knowledge  of  plaintiffs'  claim  before 
it  settled  with  the  general  contractor,  so 
that  it  could  not  have  been  misled  or  preju- 
diced. 

[See  note  at  end  of  this  ease.} 

Same. 

The  terms  of  a  Sunday  contract  cannot  be 
given  life  upon  the  principles  of  estoppel. 
[See  note  at  end  of  this  cuse.j 

Trial  —  Failure  to  Request  Sulvmission 
of  Issue  -*  Presuatption. 

Under  the  express  provision  of  St.  1913, 
§  2858m,  an  issue  of  settlement  in  an  action 
for  the  balance  due  upon  a  contract  fot 
grading,  as  to  which  defendant  requested  nf 
submission,  will  be  deemed,  after  judgment 
for  plaintiff,  to  have  been  found  by  the  court 
against  defendant,  where  there  was  ample 
evidence  to  support  such  finding. 

Appeal  —  Review  of  Question  of  Tmot. 

Where  there  is  any  credible  evidence  to 
support  the  verdict,  it  cannot  be  disturbed. 

Review  —  Intaaaterial  Question. 

The  objection  that  a  finding  was  immate- 
rial, and-  that  it  was  not  necessary  to  submit 
the  question  to  the  jury,  will  not  be  passed 
upon  on  appeal,  where  the,  finding  is  sup- 
ported by  the  evidence. 

Pleading  «  Trial  Amendment. 

In  an  action  for  the  balance  due  upon  a 
contract  for  grading,  which,  after  several 
days  of  trial  and  after  the  close  of  plaintiff*a 
evidence,  was  shown  to  have  been  made  and 
delivered  on  Sunday,  as  previously  known  to 
defendant,  the  allowance  of  an  amendment, 
so  as  to  proceed  on  the  theory  that  plaintilT 
was  entitled  to  recover  on  a  quantum  meruit, 
setting  up  nothing  which  could  have  sur- 
prised the  defendant,  who  had  had  ample 
time  to  prepare  for  trial,  is  not  an  abuse  of 
the  trial  court's  discretion. 

[See  Ann.  Cas.  1914A  1268.] 

Trial   «   Amendment    of   Pleadins*    — 
Keoessity  of  Retmpaneling  Jury. 

Such  action,  after  amendment,  is  properly 
tried  before  the  jury  impaneled  to  try  ife 
under  the  original  issues. 

Pleading:  —  Amendment  without  TenAo. 

In  such  action  the  allowance  of  plaintiffs' 
amendment  without  terms  ia  not  an  abuse  of 
the  trial  eourt^s  discretion. 

[See  Ann.  Cas.  1913A  600.] 


GIST  V.  JOHNSON-CASBY  CO. 

1S8  Wi3.  188, 


461 


Appeal  from  Circuit  Court,  Columbia 
county:   FowLEB,  Judge. 

Action  for  services.  William  M.  Gist  et 
al.,  plaintiffs,  and  Johnson-Carey  Company, 
defendant.  Judgment  for  plaintiffs.  Defend- 
ant appeals.    Affismed. 

[190]  The  plaintiffs  sued  to  recover  for 
services  performed  in  the  construction  of  a 
railroad  and  doing  certain  grading.  The  orig- 
inal complaint  was  amended,  and  imder  the 
amended  complaint  the  pkiintiffs  set  out  two 
causes  of  action,  the  first  upon  an  express 
contract  alleged  to  have  been  entered  into 
between  the  plaintiffs  and  defendant  on  April 
25,  1910,  a  copy  of  which  contract  is  at- 
tached to  the  complaint.  The  first  cause  of 
action  alleges  the  execution  of  the  contract 
with  the  defendant  which  provided  that  the 
plaintiffs  would  do  the  grading  between  sta- 
tions 3464  and  3755  in  Columbia  county  on 
the  new  line  of  railroad  then  being  construct- 
ed between  Clyman  and  Necedah,  Wisconsin; 
that  Winston  Brothers  Company  was  the 
principal  and  general  contractor  of  the  rail- 
way company  and  that  the  defendant  was  the 
subcontractor  of  said  Winston  Brothers  Com- 
pany; that  before  the  commencement  of  the 
action  the  plaintiffs  performed  all  the  terms 
of  their  contract;  that  in  grading  toid  line 
between  said  stations  and  in  the  performance 
of  said  contract  the  plaintiffs  necessarily  ex- 
cavated, hauled,  and  moved  earth  and  rock 
as  follows,  to  wit: 

Earth,  205,745  cu.  yds.  at  27c.  per 

cu.  yd $55,551  15 

Loose  rock,  29,734  cu.  yds.  at  42c. 

per  cu.  yd 12,488  28 

Solid  sand  rock,  50,000.  cu.  yds. 

at  70c.  per  cu.  yd 35,000  QO 

Solid  lime  rock,  44,898  cu.  yds.  at 

80c.  per  cu.  yd 35,918  40 

$138,957  83 

That  bv  the  terms  of  said  contract  the 
defendant  agreed  to  pay  said  prices  for  said 
work,  and  prior  to  the  commencement  of  this 
action  the  defendant  became  indebted  to  the 
plaintiffs  in  the  sum  of  $138,957.83. 

It  is  further  alleged  that  tlie  defendant 
agreed  to  provide  for  plaintiffs'  right  of  way 
between  certain  stations  for  the  grading  work 
specified  in  the  contract,  and  that  it  failed 
for  a  long  period  of  time  to  do  so,  in  conse- 
quence of  which  plaintiffs  sustained  dam- 
ages; that  defendant  has  paid  the  plaintiffs 
the  sum  of  $88,341  and  no  more. 

[191]  For  a  second  cause  of  action,  in  addi- 
tion to  other  facts  pleaded,  it  is  alleged  that 
several  months  prior  to  the  commencement 
of  this  action  a  controversy  arose  between 
the  parties  hereto,  principally  regarding  the 


excavation  of  large  amounts  of  material 
moved  by  plaintiffs  in  the  prosecution  of  the 
work  embraced  in  said  contract  between  the 
parties,  the  defendant  insisting  that  it  would 
pay  plaintiffs  therefor  only  after  the  receipt 
of  a  final  estimate  of  and  according  to  the 
classification  placed  thereon  by  the  chief 
engineer  of  the  railway  company,  and  the 
plaintiffs  insisting,  as  they  now  insist,  that 
they  were  and  are  in  no  manner  bound. by  the 
classification  or  estimate  thereof  which 
should  be  placed  thereon  by  the  engineer,  and 
that  final  settlement  would  not  be  accepted 
by  them  except  on  the  basis  of  a  classification 
of  materials  which  should  accord  with  the 
actual  facts;  that  the  estimate  of  the  rail- 
road company  and  the  engineers,  particularly 
as  regards  the  classifications  of  large  quan- 
tities of  material  moved  by  plaintiffs  in  the 
execution  of  the  contract,  was  made  without 
investigation  and  in  ignorance  and  disregard 
of  the  nature  of  such  material  and  of  the 
meaning  of  the  contract  and  at  variance  with 
the  true  and  proper  classification  thereof; 
that  in  grading  said  Une  and  in  the  per- 
formance of  said  contract  the  plaintiffs  neces- 
sarily excavated,  hauled,  and  moved  earth 
and  rock  as  follows: 

Earth,  205,745  cu.  yds.  at  27c.  per 

cu.  yd 55,551  15 

Loose  rock,  29,734  cu.  yds.  at  42c. 

per  cu.  yd 12,488  28 

Solid  lime  rock,  44,898  cu.  yds.  at 

80c.  per  cu.  yd 35,918  40 

That  the  defendant  agreed  to  pay  the 
plaintiffs  for  the  excavation,  hauling,  and 
moving  of  the  aforesaid  materials  the 
amounts  specified;  that  in  doing  said  work, 
and  particularly  at  what  was  known  as  cut 
number  1,  the  plaintiffs  necessarily  excavated, 
hauled,  and  moved  50,000  cubic  yards  of  ma- 
terial other  and  in  addition  to  the  said  earth, 
loose  rock,  and  solid  lime  rock  above  men- 
tioned; that  said  50,000  cubic  yards  did  not 
consist  of  nor  was  the  same  customarilv  or 
genel-ally  [192]  known  as  earth,  loose  rock, 
solid  lime  rock,  or  solid  granite,  but  of  a 
different  formation;  that  at  the  time  of  the 
commencement  of  the  excavation  of  said  addi- 
tional 50,000  cubic  yards  it  was  understood 
and  agreed  between  the  parties  that  compen- 
sation for  the  hauling  thereof  should  not  be 
based  upon  the  prices  named  in  said  con- 
tract for  the  handling  of  earth.  Plaintiffs 
upon  information  and  belief  allege  that  said 
additional  material  was  not  earth,  loose  rock, 
solid  sand  rock,  solid  lime  rock,  or  solid 
granite  rock,  but  that  the  material  was  not 
within  the  contemplation  of  the  parties  when 
^ald  contract  was  made  and  for  the  hauling 
of  which  the  contract  makes  no  provision, 
and  that  the  same  was  excavated,  hauled,  and 
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moved  at  the  apecial  instance  and  request  of 
defendant,  and  that  the  defendant  agreed  to 
pay  to  the  plaintiffs  the  reasonable  value  per 
cubic  yard  for  the  excavating,  hauling,  and 
moving  thereof,  and  that  such  reasonable 
value  was  and  is  seventy  cents  per  cubic  yard. 

The  parties  went  to  trial  upon  the  fore- 
going complaint  and  answer  thereto.  After 
the  plaintiffs  had  made  out  their  case  and 
rested,  the  defendant  moved  for  a  nonsuit  as 
to  the  second  cause  of  action,  which  was 
granted.  The  defendant  then  raised  the  po-int 
that  the  contract  set  forth  in  the  complaint 
was  executed  on  Simday,  therefore  was  void, 
and  insisted  that  the  complaint  be  dismissed. 
The  court  refused  to  dismiss  the  complaint, 
but  ordered  the  parties  to  proceed  on  the 
theory  that  plaintiffs  were  entitled  to  re- 
cover on  quantum  meruit  and  ordered  the 
pleadings  amended.  The  pleadings  were 
amended  accordingly  and  further  proof  was 
made  by  plaintiffs  and  evidence  upon  the 
issues  also  offered  by  defendant.  The  jury 
returned    the    following   verdict: 

'^(1)  Was  there  a  general  custom  prevail- 
ing in  this  section  of  the  United  States  at 
the  time  the  work  in  controversy  herein  was 
performed,  as  between  contractors  and  sub- 
contractors engaged  in  railroad  construction 
work,  in  the  absence  of  express  stipulation  or 
agreement  upon  the  subject,  that  the  sub- 
contractor should  accept  and  be  bound  by 
the  classification  [193]  and  estimates  of  the 
railway  company's  engineer  in  computing  the 
subcontractor's  compensation?     A.  No. 

"(2)  What  was  the  reasonable  value  of  the 
work  performed  by  the  plaintiffs?  A.  $130,- 
000." 

Judgment  was  rendered  for  the  plaintiffs 
on  the  verdict  for  the  amount  of  tlie  reason- 
able value  of  the  work  performed  by  the 
plaintiffs,  with  interest,  less  the  amount 
which  had  been  paid,  from  which  judgment 
this  appeal  was  taken. 

Ely  d  Bush  emd  Daniel  H.  Grady  for  ap- 
pellants 

W.  S.  Strot4d,  /?.  F.  Clark  and  Olin,  Butler 
d  Curkeet  for  respondents. 

[194]  Kerwix,  J.— It  is  assigned  as  error 
that  the  court  erred  in  refusing  to  answer 
question  number  2  of  the  special  verdict 
$107,728.10,  and  in  refusing  to  instruct  the 
jury  in  reference  to  question  number  2  as 
requested,  and  in  refusing  to  include  in  the 
special  verdict  questions  proposed  by  counsel 
for  defendant. 

These  assignments  of  error  go  to  the  point 
msisted  upon  by  counsel  for  appellant,  name- 
ly, that  the  plaintiffs  were  bound  by  the  al- 
leged contract  set  up  in  the  complaint  as  hav- 
ing been  executed  on  April  25,  1910,  and 
remade  afterwards,  and  also  by  estoppel.     It 


was  conceded,  after  plaintiffs  rested,  that  this 
contract,  although  alleged  to  have  been  exe- 
cuted on  April  25,  1910,  and  bearing  that 
date,  was  in  fact  fully  executed  and  delivered 
on  April  24,  1910,  which  was  Sunday,  and  was 
therefore  void.  The  defendant,  however,  con- 
tends that,  since  the  plaintiffs  set  up  this 
contract  in  their  complaint  and  made  proof 
of  the  execution  of  the  work  under  it,  they 
adopted  it,  and  that  their  acts  amounted  to 
the  making  of  a  new  contract  on  the  terms 
of  the  Sunday  contract,  therefore  they  are 
bound  by  it.  This  contention  is  not  oonsist- 
ent  with  counsel's  position  on  the  trial,  since 
he  insisted  there,  after  plaintiffs  had  made 
their  proof,  that  the  contract  set  up  in  the 
complaint  was  void  because  executed  on  Sun- 
day, therefore  no  recovery  could  be  had  on  it. 

The  contract  having  been  made  and  de- 
livered on  Sunday  was  void  and  incapable  of 
ratification.  King  v.  Graef,  136  [195]  Wis. 
648,  117  N.  W.  1068,  128  Am.  St.  Rep.  1101, 
20  L.R.A.(N.S.).  86;  Pearson  v.  Kelly,  122 
Wis.  660,  100  N.  W.  1064 ;  Sherry  v.  Madler, 
123  Wis.  621,  101  N.  W.  1095.  It  is  insisted, 
however,  by  counsel  for  appellant  that  a 
new  contract  was  made  by  the  parties  on  the 
same  terms  as  the  Sunday  contract  and  that 
their  acts  in  execution  of  the  Sunday  contract 
and  in  performing  the  work  under  it  show 
this.  We  cannot  agree  with  counsel  in  this 
contention.  We  think  the  evidence  not  only 
fails  to  show  a  new  contract,  but  on  the  con- 
trary shows  that  no  new  contract  was  made. 
In  order  to  make  a  contract  on  the  terms 
specified  in  the  Sunday  contract  the  minds 
of  the  parties  must  meet  on  the  terms  of  the 
contract.  The  acts  sho^ii  in  execution  of  the 
work  were  clearly  done,  and  so  understood 
by  the  parties,  under  the  Sunday  contract. 
And  it  further  appears  that  in  the  execution 
of  the  work  and  performance  under  the  Sun- 
day contract  the  parties  did  not  agree  upon 
its  terms,  especially  on  the  terms  respecting 
classification  and  estimates.  Neither  party, 
upon  the  undisputed  evidence,  had  any 
thought  of  making  a  new  contract  on  the 
terms  of  the  Sunday  contract,  but  both  were 
operating  under  the  Sunday  contract,  the 
construction  of  which  they  did  not  even  agpree 
upon. 

Even  if  acts  of  the  parties  under  a  void 
contract  could  have  the  effect  of  infusing  into 
it  life  by  way  of  creating  a  new  contract,  the 
execution  must  be  such  as  to  bring  the  minds 
of  the  parties  in  accord  upon  all  terms  of  the 
contract.  This  clearly  was  not  the  case  here. 
The  Sunday  contract  was  not  even  fully  exe- 
cuted or  the  terms  of  it  either  agreed  upon  or 
performed,  at  least  as  to  payment  or  amount 
due,  after  the  day  of  its  execution,  April  24, 
1910. 

The  court  below  was  asked  to  change  the 
answer  of  the  jury  to  the  second  question  of 
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the  special  verdict  from  $130,000  to  $107,- 
728.10,  the  theory  of  counsel  for  appellant 
being  that,  if  a  new  contract  was  made  on 
the  terms  of  the  Sunday  contract,  the  amount 
of  plaintiffs*  recovery  would  be  limited  to 
$107,728.10  less  the  amount  paid.  No  issue 
of  new  contract  [196]  was  made  by  the  plead- 
ings or  insisted  upon  before  the  plaintiffs 
rested,  and  as  soon  as  the  question  was  raised 
that  the  contract  was  made  on  Sunday,  there- 
fore void,  further  proceedings  were  had  on 
quantum  meruit.  No  request  was  made  to 
submit  to  the  jury  the  question  whether  a 
new  contract  had  been  made,  and  the  court 
below  was  therefore  authorized  to  find  on  the 
subject  under  sec.  2858m,  Stats.  The  evidence 
was  ample  to  show  no  new  contract  was 
made;  indeed  it  is  very  doubtful  whether 
there  was  sufficient  evidence  to  support  a 
finding  that  a  new  contract  on  the  terms  of 
the  Sunday  contract  was  made.  But  we  need 
not  and  do  not  decide  that  question. 

Partial  payments  made  under  a  Sunday 
contract  are  not  sufficient  to  import  a  new 
contract.  Vinz  v.  Beatty,  61  Wis.  645,  21 
N,  W.  787;  Troewert  v.  Decker,  51  Wis.  46, 
8  N.  W.  26,  37  Am.  Rep.  808;  Reeves  v. 
Butcher.  31  N.  J.  L.  224;  Pillen  v.  Erickson, 
125  Mich.  68,  83  N.  W.  1023;  Melchoir  v.  Mc- 
Carly,  31  Wis.  252,  11  Am.  Rep.  605;  Wil- 
liams V.  Lane,  87  Wis.  152,  58  N.  W.  77. 
Moreover,  the  payments  made  were  made 
under  monthlv  estimates,  and  were  not  final 
estimates,  but  subject  to  change  both  as  to 
estimates  and  classification  of  material. 

A  contention  is  made  by  counsel  for  ap- 
pellant that  prior  to  the  date  of  the  Sunday 
contract  and  on  April  20,  1910,  plaintiffs  sent 
a  telegram  to  defendant  ottering  to  do  the 
work,  and  because  it  afterwards  did  the  work 
there  was  created  a  contract  prior  to  the 
Sunday  contract,  similar  substantially  to  the 
Sunday  contract.  This  contention  cannot  be 
sustained  for  manv  reasons.  It  is  clear  from 
the  evidence  that  the  work  was  not  done 
under  such  alleged  contract  and  that  the 
parties  never  understood  that  it  was;  that 
no  contract  fiiroilar  in  terms  to  the  Sunday 
contract^  was  made  prior  to  April  24,  1010. 
The  defendant  did  not  even  request  the  sub- 
mission to  the  jury  of  a  question  as  to  wheth- 
er sueli  a  contract  was  made. 

After  the  work  had  been  partially  per- 
formed a  controversy  arose  between  plaintiffs 
and  defendant  as  to  classification  of  ma- 
terial being  removed  by  plaintiffs,  the 
plaintiffs  claiming  [197]  a  different  classifi- 
cation than  that  being  made  by  defendant  in 
\U  monthly  estimates.  Thereupon  defendant 
sent  to  George  W.  Gist,  one  of  the  plaintiffs, 
the  following  telegram:  "In  case  no  classifi- 
cation is  given  you,  do  you  wish  to  pull  off 
that  work  ?  Would  like  to  know  it  now  as 
we    have    outfit   and   organization    ready    to 


install.  Answer."  Defendant  claims  plain- 
tiffs did  not  answer,  as  Carey,  of  defendant 
company,  testified  that  he  did  not  receive 
any  reply.  Cafey  further  testified  that  after 
sending  the  telegram  he  had  a  talk  with 
Gist,  of  plaintiff  company,  about  pulling  off 
the  work,  and  asked  him  if  he  did  not  want  to 
pull  off,  and  that  Gist  said  he  had  been  to 
great  expense  getting  on  there  and  did  not 
feel  like  pulling  off.  That  Carey  then  offered 
him  $1,000  or  $2*000,  if  he  would  pull  off. 
Carey  testified:  "I  told  him  if  it  was  not 
satisfactory  to  him  he  could  pull  off.  I  don't 
remember  just  what  he  said,  but  he  didn't 
want  to."  Gist  testified  that  he  replied  to  the 
telegram  and  that  about  eighty  per  cent  or 
more  of  cut  number  1  had  been  excavated 
when  the  telegram  was  received. 

It  is  quite  obvious  from  the  evidence  that 
defendant  did  not  consider  it  had  the  right 
to  discharge  plaintiffs.  Tlie  evidence  merely 
shows  that  defendant  was  endeavoring  to  get 
an  agreement  with  plaintiffs  to  discontinue 
the  work.  Even  if  it  be  conceded  that  defend- 
ant had  the  right  to  force  terms  or  require 
plaintiffs  to  quit,  the  evidence  does  not  show 
that  it  did  so.  Had  the  defendant  given 
plaintiffs  peremptory  orders  to  '*pull  off"  or 
continue  under  classification  as  claimed  by 
defendant,  the  situation  would  be  different. 

Plaintiffs  continued  on  the  work  to  com- 
pletion, and  it  is  clear  from  the  evidence 
that  no  agreement  was  made  as  to  classifi- 
cation or  terms  of  the  contract.  The  learned 
trial  judge  in  his  opinion,  referring  to  the 
fact  that  defendant  offered  to  relieve  the 
plaintiffs  from  their  contract,  said: 

"But  the  plaintiffs,  as  defendant  knew, 
insisted  on  their  right  to  complete  the  job 
and  be  compensated  according  to  their  con- 
tract as  they  construed  it.  The  defendant 
never  demanded  [198]  of  the  plaintiffs  to 
accept  the  railway  engineer's  estimates  and 
classification  or  quit  the  job,  but  only  offered 
to  take  the  work  off  their  hands  and  do  it 
itself  if  the  plaintiffs  wished.  Both  parties 
understood  and  acted  on  the  understanding 
that  the  plaintiffs  could  not  lawfully  be  pre- 
vented from  completing  the  work  Under  the 
said  contract." 

Both  parties  were  in  fact  acting  under  the 
Sunday  contract,  though  not  agreeing  upon 
the  construction  which  should  be  given  its 
terms. 

Error  is  assigned  for  refusal  to  submit  the 
following  questions  to  the  jury  as  part  of  the 
special  verdict: 

"(1)  Was  the  material  in  cut  ntiraber  1, 
referred  to  as  hard  material,  properly  classi- 
fied as  earth  ? 

"(2)  Did  Mr.  Gist  by  accepting  monthly 
payments  and  signing  the  accompanying  re- 
ceipts, in  view  of  the  written  statements,  es- 
timates, and  classifications  accompanying  said 
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receipts  and  statements  and  all  the  conversa- 
tions or  communications  had  by  him  with  or 
from  Mr.  Carey  or  Mr.  Walsh  respecting  the 
matter  of  the  railway  company's  engineer's 
classifications  and  estimates,  give  the  defend- 
ant to  understand  that  he  would  accept  pay- 
ment according  to  the  estimates  and  classifi- 
cations of  the  railway  company's  engineer? 

**(3)  Did  Mr.  Gist,  by  accepting  monthly 
payments  and  signing  tht!  accompanying  re- 
ceipts, in  view  of  the  written  statements, 
estimates,  and  classifications  accompanying 
said  receipts  and  statements  and  all  the  con- 
versations or  communications  had  bv  him 
with  or  from  Mr.  Carey  or  Mr.  Walsh  re- 
specting the  matter  of  the  railway  company's 
engineer's  classifications  and  estimates^  give 
the  defendant  to  understand  he  would  accept 
payment  according  to  the  engineer's  estimates 
and  classification  in  the  manner  and  at  the 
rate  of  compensation  shown  upon  said  state- 
ments ? 

"(4)  Did  the  defendant  allow  Mr.  Gist 
to  proceed  with  the  work  because  of  such 
understanding? 

"(5)  Did  the  defendant  act  to  its  prejudice 
or  detriment  because  of  such  understanding?" 

Respecting  request  No.  1,  as  the  court  be- 
low held,  it  was  wholly  immaterial,  because 
the  contract  classifying  the  material  was 
void,  and  the  plaintiffs  were  entitled  to  re- 
cover the  [199]  reasonable  value  of  their 
work  no  matter  what  the  classification  in  the 
Sunday  contract  was,  therefore  there  was  no 
error  in  refusal  to  submit  the  request. 

We  shall  consider  the  errors  assigned  on 
refusal  to  submit  requests  2,  3,  4,  and  5  to- 
gether. If  requests  Nos.  2  and  3  were  not 
proper  to  be  submitted,  Nos.  4  and  5  became 
immaterial,  and  it  was  not  error  to  refuse  to 
submit  them.  These  requests  are  based  upon 
the  assumption  that  there  was  evidence  of 
estoppel. 

The  contention  of  appellant  under  this  head 
is  that  tlie  evidence  shows  that  the  plaintiffs 
were^  bound  by  the  estimates  made  by  the 
engineers,  and  were  also  bound  by  the  pro- 
visions of  the  Sunday  contract  respecting 
classification  because  remade  by  execution. 
We  have  seen  that  no  new  contract  was  made ; 
that  all  the  acts  of  the  parties  under  the  Sun- 
day contract  were  done  by  way  of  ratification 
of  the  Sunday  contract,  therefore  did  not 
validate  it.  The  plaintiffs,  therefore,  were 
not  bound  by  any  of  the  provisions  of  the 
Sunday  contract;  there  was  no  agreement 
that  plaintiffs  should  do  the  work  or  any  part 
of  it  according  to  the  terms  of  the  Sunday 
contract,  nor  can  the  acts  and  doings  of  the 
plaintiffs  in  the  execution  of  the  work  amount 
to  an  estoppel.  The  evidence  does  not  show 
ihat  the  monthly  estimates  were  final  or 
intended  to  be.  They  were  subject  to  correc- 
tion on  final  adjustment.     They  were  desig- 


nated as  "estimates"  and  were  in  fact  so  un- 
derstood by  the  parties.  The  idea  was  to  pay 
monthly  about  ninety  per  cent  upon  the  work 
performed,  and  at  the  conclusion  of  the  job 
the  balance  due  was  to  be  ascertained  and  ad- 
justed. Moreover,  it  appears  fjfQm  the  evi- 
dence that  plaintiffs  were  constantly  insisting 
to  defendant  that  they  were  entitled  to  rock 
classification  for  the  hard  material,  which 
was  put  in  the  estimates  as  earth  under  the 
classification  specified  in  the  Sunday  contract. 

The  receipts  and  vouchers  given  on  the 
estimates  and  payments  made  were  given  and 
taken  and  the  money  paid  and  received  [200] 
on  the  hypothesis  that  the  Sunday  contract 
was  in  force  and  the  basis  of  such  acts.  As 
said  by  the  learned  trial  judge  in  his  opinion^ 
"To  hold  that  these  receipts  and  the  acts  of 
the  parties  operate  as  a  settlement  would  b«; 
nothing  more  or  less  than  to  enforce  the  Sun- 
day contract," 

It  is  clear  that  some  of  the  essential  etir- 
ments  of  estoppel  are  wanting  under  the 
undisputed  evidence  in  the  case.  The  defend- 
ant was  not  misled  to  its  prejudice  by  the 
acts  of  the  plaintiffs.  It  knew  that  the 
plaintiffs  were  at  all  times  insisting  upon  a 
different  classification  and  that  the  monthly 
payments  were  not  received  as  settlements, 
but  were  subject  to  revision  and  adjustment 
on  final  settlement.  The  defendant,  relying 
on  the  conduct  of  the  plaintiffs,  had  no  right 
to  act  or  refrain  from  acting  to  its  injury  by 
reason  of  any  conduct  or  action  on  the  part 
of  plaintiffs. 

Some  claim  is  made  by  counsel  for  appel- 
lant to  the  effect  that  defendant  settled  with 
Winston   Brothers   Company,   principal    con- 
tractor, in  reliance  upon  the  acceptance   by 
plaintiffs  of  the  monthly  estimate  statements. 
There  is  no  merit  in  this  contention.      The 
plaintiffs   were   not   concerned   with   the    de- 
fendant's   contract    with    Winston    Brothers 
Company.    Doubtless  the  defendant  made  the 
settlement  with  Winston  Brothers  Company 
which  it  was  legally  bound  to  make  under  its 
contract  with  that  company,  and  furthermore 
the  defendant  did  not   settle  with   Winston 
Brothers  Company  until  after  this  action  was 
commenced.     The  defendant  had  full  knowl- 
edge of  the  claim  of  the  plaintiffs  before   it 
settled    with    Winston    Brothers    Company. 
therefore  it  could  not  be  misled  to  its  preju- 
dice by  reason  of  any  act  of  the  plaintiffs.     On 
any  theory  there  is  no  basis  for  estoppel   in 
the  case.    The  acts  of  the  parties,  as  we  have 
seen,  did  not  create  a  new  contract  on    the 
terms  of  the  Sunday  contract.     They    were 
merely  acts  in  ratification  of  a  Sunday  eon- 
tract  and  were  of  no  effect  for  that  purpose 
And  the  terms  of  a  Sunday  contract  cannot  be 
given  life  upon  the  principles  of  estoppel  any 
more  than  upon  [201]  the  principles  of  rati- 
fication.   Vinz  V.  Beatty,  61  Wis.  645,  21  N". 
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W.  787;  Black  v.  Dressell,  20  Kan.  153; 
Reed  v.  Johnson,  27  Wash.  42,  67  Pac.  381,  67 
L.R.A.  404;  Robison  v.  Wolf,  27  Ind.  App. 
683,  62  S.  E.  74;  Brown  v.  Columbus  First 
Nat.  Bank,  137  Ind.  666,  37  N.  E.  158,  24 
L.R.A.  206. 

Tliere  are  other  reasons  which  might  be 
urged  why  there  is  no  estoppel  binding  upon 
plaintiffs,  but  we  need  not  discuss  them, 
since  sufficient  has  already  been  said  upon 
the  subject  to  show  that  the  claim  of  estoppel 
is  not  well  founded. 

It  is  also  insisted  by  counsel  for  appellant 
that  there  was  an  accord  and  satisfaction. 
This  contention  is  based  upon  the  idea  that 
the  monthly  statements  and  payments  made 
under  them  and  receiptfl  given  operated  as  an 
accord  and  satisfaction.  Assuming  that  the 
issue  of  the  settlement  or  accord  and  satis- 
faction  was  in  the  case,  the  submis- 
sion of  no  question  on  the  issue  was  re- 
quested by  defendant  and  the  issue  must, 
therefore,  under  the  statute,  be  deemed  to 
have  been  found  by  the  court  against  the 
defendant,  since  there  is  ample  evidence  to 
support  such  finding. 

It  is  insisted  that  the  court  erred  in  re- 
fusing to  answer  question  No.  2  in  the  verdict, 
$107,728.10.  This  contention  is  made  upon 
the  theory  that  this  was  the  amount  due  un- 
der the  contract  as  created  by  the  conduct 
of  the  parties  irrespective  of  the  Sunday  con- 
tract, which  defendant  claimed  had  been 
adopted  and  remade  on  secular  days.  The 
defendant  tendered  judgment  for  $19,382.10, 
claiming  that  this  was  the  amount  due  after 
deducting  payments  made,  on  the  basis  that 
the  whole  value  of  the  work  under  the  con- 
tract was  $107,728.10. 

It  is  unnecessary  to  reargue  this  proposi- 
tion. What  is  said  by  counsel  under  this 
head  has  been  sufficiently  answered  by  what 
has  heretofore  been  said  in  this  opinion.  The 
jury  found  that  the  plaintiiTs  were  entitled 
to  recover  $130,000,  this  being  found  to  be 
the  reasonable  value  of  the  services  performed. 
It  may  be  observed  in  this  connection  that 
had  the  [202]  case  been  tried  on  the  defend- 
ant's theory  the  judgment  recovered  would 
in  all  probability  have  been  practically  the 
same.  The  main  contention  on  amount  of  re- 
covery was  as  to  classification  of  50,000  yards 
of  material  in  cut  number  1,  the  plaintiiTs 
claiming  it  should  have  been  classed  as  hard 
material,  rock,  or  its  equivalent,  worth  sev- 
enty cents  per  yard  to  remove,  and  the  de- 
fendant claiming  it  earth  and  worth  only 
twenty-seven  cents  per  yard  to  remove.  The 
defendant's  tender  of  judgment  was  made  on 
the  basis  of  this  50,000  yards  being  earth,  and 
if  hard  material,  as  claimed  by  plaintiffs, 
$21,500  more  should  have  been  tendered  on 
this  item  alone,  which  would  bring  the  re- 
covery near  what  plaintiffs  claim  and  what 
the  jury  allowed. 

Ann.  Cas.  1016E. — 30. 


Error  is  assigned  because  the  court  refused 
to  set  aside  the  answer  of  the  jury  to  the 
first  question  of  the  special  verdict.  There  is 
ample  evidence  to  support  the  answer  to  this 
question.  Under  the  rule  of  this  court,  if 
there  is  any  credible  evidence  to  support  the 
verdict  it  cannot  be  disturbed.  It  is  claimed 
by  counsel  for  respondents  that  in  any  event 
the  finding  was  immaterial  and  that  it  was 
not  necessary  to  submit  the  question  to  the 
jury.  We  do  not  pass  upon  that  point,  since 
the  finding  is  supported  by  the  evidence. 

Complaint  is  also  made  because  of  amend- 
ment of  pleadings  and  trial  of  the  case  before 
the  jury  impaneled  to  try  the  case  on  the 
original  pleadings.  This  situation  was  con- 
tributed to,  if  not  caused,  by  the  appellant. 
The  plaintiffs  sued  on  the  Sunday  contract; 
made  their  complaint  accordingly  and  pro- 
ceeded to  trial,  and  after  the  trial  had  pro- 
gressed for  about  eight  days  and  the  plain- 
tiffs had  closed  their  evidence  the  defendant 
conceived  the  idea  of  then  springing  the  Sun- 
day contract  question.  W^hile  the  plaintiffs 
were  making  their  case  the  defendant  exhib- 
ited no  signs  of  any  intention  to  raise  the 
Sunday  contract  question,  and  the  plaintiffs 
had  a  right  to  believe  that  it  would  not  be 
raised.  Counsel  for  defendant  knew  several 
days  before  the  trial  began  that  the  contract 
[203]  was  made  on  Sunday.  Under  such  cir- 
cumstances it  would  seem  the  court  properly 
exercised  its  discretion  in  ordering  the  action 
to  proceed  before  the  same  jury,  at  least  un- 
less justice  otherwise  demanded.  Practically 
all  the  facts  "Were  alleged  by  the  pleadings 
upon  which  the  case  proceeded  to  trial. 
There  was  nothing  set  up  by  the  amendment 
which  could  have  surprised  the  defendant. 
Moreover,  ample  time  was  given  the  defend- 
ant to  plead  and  prepare  for  trial,  the  case 
having  been  held  open  for  the  accommodation 
of  the  parties  for  about  two  weeks.  Nor  do 
we  perceive  any  objection  to  trying  the  case 
before  the  jury  impaneled  to  try  it  under  the 
original  issues. 

Counsel  for  defendant  argues  that  the 
course  which  the  trial  took,  up  to  the  point 
of  raising  the  question  of  Sunday  contract 
by  defendant,  and  subsequent  change  to  ac- 
tion on  quafitum  meruit,  was  well  calculated 
to  prejudice  the  jury.  We  do  not  think  any 
prejudicial  error  was  committed  by  the  ac- 
tion of  the  court  in  this  regard. 

It  is  said  terms  should  have  been  imposed, 
upon  allowing  plaintiffs  to  amend,  which 
was  not  done.  Whether  terms  should  have 
been  imposed  under  the  circumstances  rested 
in  the  sound  discretion  of  the  trial  court  and 
we  do  not  think  the  discretion  was  abused. 
Thomas  v.  Hatch,  63  Wis.  296,  10  N.  W.  393 ; 
Sherry  v.  Madler,  123  Wis.  621,  101  N.  W. 
1095;  Pearson  v.  Kelly,  122  Wis.  660,  100  N. 
W.  1064;  Ainsworth  v.  Williams,  111  Wis. 
17,  86  N.  W.  661;  Illinois  Steel  Co.  v.  Bud- 
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zisz,  106  Wis.  499,  81  N.  W.  1027,  82  N. 
W.  634,  80  Am.  St.  Rep.  64,  48  L.R.A.  830. 

Some  other  errors  are  assigned,  all  of  which 
have  been  carefully  examined,  but  we  do  not 
regard  them  of  sufficient  gravity  to  require 
treatment.  We  desire  to  say  in  closing  that 
we  have  been  favored  by  the  learned  trial 
judge  with  an  able  and  exhaustive  opinion  on 
the  material  questions  in  the  case  which  has 
been  very  helpful  in  our  investigation. 

We  find  no  prejudicial  error  in  the  record. 

By  the  Coubt. — The  judgment  is  affirmed. 

[204]  Mabshaix,  J. — The  parties  to  this 
litigation  dealt  with  each  other,  from  the 
beginning  to  the  end  of  plaintijQ[s'  wo];k,  upon 
the  theory,  that  it  was  commenced  and  prose- 
cuted under  contract  in  harmony  with  the 
estimates  made  by  the  engineer  from  time  to 
time,  so  far  as  they  conformed  to  the  verbal 
arrangement  embodied  in  the  Simday  con- 
tract. Their  minds  thus  met  day  after  day, 
week  after  week,  and  month  after  month,  as 
the  work  progressed,  covering  a  period  of 
more  than  a  year  and  a  half.  Their  whole 
manner  of  dealing  shows,  conclusively,  that 
they  had,  in  gj^neral,  a  mutual  understanding 
as  to  their  contractual  relations.  No  question 
was  raised  other  than  such  as  might  have 
arisen  under  tl)e  writing  had  it  been  valid, 
until  after  issue  joined  in  this  action.  Under 
such  circumstances,  to  allow  either  side  to 
repudiate  the  situation  created  by  their  mut- 
ual conduct,  and  efficiently  insist  that  there 
was  no  contract  because  of  the  circumstance 
that,  through  their  mutual  negligence,  the 
writing  was  made  on  Sunday,  and  to  hold 
that  there  is  an  ai'bitrary  rule  of  public  pol- 
icy, admitting  of  no  exception,  permitting  or 
requiring  the  court  to  sanction  such  uncon- 
scionable conduct,  seems  to  me  to  be  fi  very 
serious  reflection  upon  the  state  of  the  law. 
There  is  little  wonder  laymen  are  sometimes 
beard  to  remark  that  justice  is  one  thing 
and  law  is  another.  That  is  a  misconception 
thougli  not  entirely  without  basis.  It  is 
within  the  competency  of  the  courts  to  re- 
move all  ground  therefor.  It  is  believed 
that  there  is  very  little  reason  for  such 
thought  in  the  jurisprudence  of  this  state. 
The  court  itself  has  proceeded  far  in  doing 
the  rescue  work.  It  can  complete  it  without 
much  if  any  legislative  assistance  or  violating 
any  valuable  principle. 

Why  shut  our  eyes  to  the  plain  story  which 
the  acts  of  the  parties  tell  us?  Such  work  as 
was  done,  universally,  is  performed  imder 
contract.  Common  knowledge  and  common 
sense  tells  us  that  the  work  would  not  have 
been  performed  upon  the  one  side  or  per- 
mitted upon  the  other  without  a  contractual 
[205]  understanding.  What  that  understand- 
ing was  is  plain  from  the  conduct  of  the  par- 
ties.    Had  the  writing  been  delivered  on  the 


day  after  it  was  executed,  no  question  would 
exist  as  to  what  the  contract  was.  Why, 
from  a  commonsense  standpoint,  should 
such  a  circumstance  have  more  dignity  than 
the  conduct  of  the  parties  for  over  eighteen 
months  of  continuous  operations  in  adopting 
the  terms  of  the  invalid  agreement?  VVhere 
is  the  principle  or  authority  which  tells  us 
that  parties  cannot  make  a  contract  by  con- 
duct unmistakably  proclaiming  their  mutual 
understanding  7  None  is  referred  to  by  counsel 
or  court  as  I  read,  while  there  is  ample  au- 
thority that  the  act  of  the  parties,  as  in  this 
case,  will  make  a  binding  contract.  27'  Am. 
&  Eng.  £nc.  of  Law  (^d  ed.)  407;  Adams 
v.  Gay,  19  Vt.  368;  Day  v.  McAllister,  15 
Gray  (Mass.)  433;  Miles  v.  .Tanvrin,  200 
Mass.  514,  86  N.  E.  785;  Cook  v.  Forkjer,  193 
Pa.  St.  461,  44  Atl.  660,  74  Am.  St.  Rep.  699. 

There  are  many  of  such  authorities  as 
those  referred  to.  $ome  put  the  result  upon 
the  ground  of  ratification,  w^hich  is  perhaps 
illogical.  In  general,  the  basic  reason  is  com- 
petency to  adopt,  and  actual  adoption,  ex- 
pressly or  by  conduct,  on  a  secular  day,  of  a 
Sunday  writing.  That  is  in  harmony  with 
the  decisions  of  this  court.  Melchoir  v.  ^Ic- 
Carty,  31  Wis.  262,  11  Am.  Rep.  605;  Troe- 
wert  V.  Decker,  51  Wis.  46,  8  N,  W.  26,  37 
Am.  Rep.  808.  The  logic  of  those  cases  is 
that  the  unqualified  affirmation  on  a  secular 
day  does  not  ratify  and  make  good  the  Sun- 
day contract,  but  makes  a  new  one.  Tiiat 
rule  is  recognized  in  Ainsworth  v.  Williams. 
Ill  Wis.  17,  86  N.  W.  651.  It  does  not  mili- 
tate at  all  against  the  doctrine  that  a  Sunday 
contract  is  void  and  that  a  recoverv  cannot 
be  had  where  the  plaintiff's  cause  of  action 
has  to  be  traced  through  such  an  agreement 
or  cannot  be  established  without  proving  it. 
Here  the  acts  of  the  parties  proclaim,  clear- 
ly, what  their  mutual  understanding  was. 
They  show  an  i;nequivocal  adoption  of  the 
Sunday  writing, — in  practical  effect,  a  con- 
tract independent  of  such  writing, — so  that 
no  reference  need,  necessarily,  be  made  thereto 
at  all.  [206]  The  writing  may  be  of  use  a» 
explanatory  of  the  conduct,  but  the  latter  is 
the  substantial  thing. 

The  mere  form  of  the  action  here  is  of  lit- 
tle consequence,  since  all  the  transactions  be- 
tween the  parties  were  fully  brought  to  the 
attention  of  the  court  by  the  evidence  and 
passed  upon.  Much  time  and  energy  seems  to 
have  been  spent  over  mere  matters  of  form. 
The  facts  constituting  the  plaintiff's  cause  of 
action  and  the  evidence  are  the  only  really 
essential  things. 

Whether  the  view  I  take  of  the  case,  if 
worked  out  in  detail,  would  make  any  differ- 
ence in  the  result  is  not  clear.  I  understand 
the  attitude  of  counsel  on  the  oral  argument 
was  that  the  gist  of  tho  matter  would  still 
be  as  to  whether  the  l^rge  amount  of  material 
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classiHed  by  defendant  as  earth  should  be 
treated  as  rock  and  whether  the  estimates 
made  by  the  engineer  were  eonolusive  as  to 
the  actual  amounts  and  kinds  of  material 
moved.  On  those  matters,  I  incline  to  the 
view  that,  had  the  trial  court  disposed  of 
the  case  us  one  on  contract,  in  harmony  with 
the  acts  of  the  parties,  the  dispute  as  to 
kinds  and  quantity  of  material  would  have 
been  settled,  and  properly  so,  as  they  were. 
Whether  the  finality  would  have  been  sub- 
stantially the  same,  it  would  do  no  good  for 
me  to  personally  determine. 

A  motion  for  a  reliearing  was  denied,  with 
125  costs,  on  October  6,  1914. 

NOTE. 

Principle  of  Estoppel  at  Applicable  to 
Rislits  of  Parties  under  Void  Sunday 
Contract. 

The  reported  case  holds  that  a  party  to  a 
building  contract  made  on  Sunday  is  not,  by 
receiving  payments  according  to  estimates 
made  by  an  engineer  under  the  contract,  es- 
topped to  recover  further  compensation  on  a 
quantum  merdit  on  the  theory  that  the  con- 
tract is  void.  Apparently  the  reported  case 
is  the  only  decision  wherein  it  has  been 
sought  to  apply  the  principle  of  estoppel  to 
the  rights  of  the  parties  under  a  void  Sunday 
contract.  It  is  rendered  in  a  jurisdiction 
wherein  it  is  held  that  a  Sunday  contract 
cannot  be  yalidated  by  ratification.  (See  the 
note  to  McAuliffe  v.  Vaughan,  Ann.  Cas. 
1912A  290.)  Undoubtedly  a  different  result 
would  be  reached  on  the  same  facts  in  a  ju- 
risdiction maintaining  the  contrary  view 
with  respect  to  ratification.  There  is  appar- 
ently some  conflict  in  the  decisions  as  to  the 
general  principle  involved, — the  applicability 
of  the  principle  of  estoppel  to  a  contract 
which  is  illegal  and  incapable  of  ratification. 
The  case  of  Pullman's  Palace  Car  Co.  v.  Cen- 
tral Transp.  Co.  171  U.  S.  138,  18  S.  Ct. 
«08,  43  U.  wS.  (L.  ed.)  108,  is  in  accord  with 
the  reported  case.  In  that  case,  dealing  with 
a  contract  void  as  against  public  policy,  the 
court  said:  "It  was  argu^  on  the  part  of 
the  Central  company  that  even  if  the  con- 
tract sued  on  were  void,  yet  that  having  been 
fully  performed  on  the  part  of  the  lessor  and 
the  benefits  of  it  received  by  the  lessee  for 
the  period  corered  by  the  declaration  in  that 
case,  the  defendant  should  be  estopped  from 
setting  up  the  invalidity  of  the  contract  as  a 
defense  to  the  action  to  recover  compensa- 
tion for  that  period.  But  it  was  answered 
that  this  argument,  though  sustained  by  the 
decisions  in  some  of  the  states,  finds  no  sup- 
port in  the  judgments  of  this  court,  and  cases 
in  this  court  were  cited  in  which  such  recover- 
ies were  denied."  The  conclusion  of  the  court 
wag  stated  as  follows:  "In  no  way  and 
through  no  channels,  directly  or  indirectly. 


will  the  courts  allow  an  action  to  be  main- 
tained for  the  recovery  of  property  delivered 
under  an  illegal  contract  where,  in  order  to 
maintain  such  recovery,  it  is  necessary  to 
have  recourse  to  that  contract.''  So  in  Brown 
V.  Columbus  First  Kat.  Bank,  137  Ind.  655, 
37  N.  £.  158,  24  L.RJL  206,  it  was  said:  'The 
contention  of  coimsel  that  the  appellee,  hav- 
ing received  the  benefit  of  the  contract,  is 
estopped  to  defend  against  it,  on  the  princi- 
ple that  a  corporation  which  has  such  benefit 
is  estopped  to  assert  that  it  had  no  power 
to  contract^  is  unsoimd  as  applied  to  the  case 
at  bar.  The  rule  suggested  applies  to  cases 
where  private  rights  alone  are  concerned, 
while  in  contracts  void  as  against  public  pol- 
icy the  public  is  interested.  The  public  con- 
cern cannot  be  made  a  matter  of  private  bar- 
gain. A  number  of  maxims  apply  to  interdict 
the  enforcement  of  such  a  contract ;  and  many 
decisions  hold  that  the  receipt  of  benefits 
snd  retention  of  property  under  such  a  con- 
tract give  no  right  of  recovery.  If  the 
contract  has  not  been  executed  it  will  not  be 
enforced;  if  it  has  been  executed  the  law 
will  not  extend  relief.  It  cannot  be  rendered 
valid  by  invoking  the  doctrine  of  estoppel." 
However,  in  Ashland  Second  Nat.  Bank  v. 
Ferguson,  114  Ky.  516,  71  S.  W.  429,  it  ap- 
peared that  a  notary  public  agreed  to  re- 
ceive from  his  employer  a  certain  salary  for 
his  services  including  notarial  fees,  the  con- 
tract contravening  a  statute  forbidding  any 
ofiicer  to  contract  to  receive  less  than  his  legal 
fees.  The  court  said:  "He  who  accepts  month- 
ly for  his  services  the  money  of  another, 
knowing  that  it  is  paid  in  satisfaction  there- 
of, will  be  estopped,  after  thus  remaining  in 
the  employment,  to  demand  greater  pay  for 
his  services.  .  .  .  The  facts  of  this  case 
illustrate  the  justice  of  this  rule,  for  the  bank, 
acting  on  the  idea  that  it  did  not  have  to 
pay  these  notarial  fees,  failed  to  collect  some- 
thing like  three-fourths  of  them  from  its 
customers;  and,  if  appellee  is  now  allowed 
to  recover,  a  loss  will  be  thrown  upon  it, 
without  remedy." 


SHANKS 

V. 

DEI^WARE,  UkOKAWAHHA  AHD 
WEST£Rir  RAILROAD  COMPANY. 

New  York  Court  of  Appeals — ^March  26,  1915. 
214  y.  r.  413;  108  N,  E.  644, 

Employers'  Liability  Act  —  Employees 
witliiA  Aot  —  MacKinist  in  Repair 
Sl&op. 

Under  the  Federal  Employers*  Liability  Art 
April  22,  1908,  c.  149,  35  Stat.  65   (Fed.  St. 
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Ann.  1909  Supp.  p.  584),  making  every  com- 
mon carrier  bv  railroad  engaged  in  interstate 
commerce  liable  in  damages  to  any  person 
injured  while  he  is  employed  by  such  carrier 
in  such  commerce  from  the  n^ligence  of  the 
carrier's  officers,  agents,  or  employees,  or 
from  any  defect  in  its  appliances  and  equip- 
ments, an  employee  of  a  railroad  which  was 
engaged  in  interstate  and  intrastate  com- 
merce working  as  a  mechanic  principally  in 
running  a  machine  where  he  shaped  parts  to 
be  used  in  the  repair  of  locomotives  in  im- 
mediate need  of  repair,  and  generally,  but 
not  exclusively,  in  the  repair  of  locomotives 
used  in  interstate  commerce,  while  engaged 
on  Sunday  in  moving  the  countershaft, 
which  supplied  power  to  the  shaping  ma- 
chine, and  whose  hand,  while  over  the  rail 
on  a  girder  which  he  was  drilling,  was  cut 
off  by  the  wheels  of  a  traveling  crane  mov- 
ing on  the  girders,  is  not  employed  in  inter- 
state commerce,  and  cannot  recover. 

Shanks  v.  Delaware,  etc.  R.  Co.  163  N.  Y. 
App.  Div.  565,  affirmed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  Second  Judicial  Department. 

Action  for  damages.  Bruce  Shanks,  plain- 
tiff, and  Delaware,  Lackawanna  and  Western 
Railroad  Company,  defendant.  Judgment 
for  plaintiff  in  trial  court.  Judgment  re- 
versed by  Appellate  Division  of  Supreme 
Court.  Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.     Affibmed. 

Joseph  A.  Shay  for  appellant. 
Frederick  W.  Tlf/ymson  for  respondent. 

[414]  Chase,  J. — ^This  action  is  brought 
under  the  Federal  Employers'  Liability  Act 
of  April  22,  1908  (35  Stat,  at  L.  65,  ch.  149; 
Fed.  St.  Ann.  1909  Supp.  p.  584;  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1322),  to  recover 
damages  for  personal  injuries  sustained  by 
the  plaintiff  while  engaged  as  an  employee 
of  the  defendant  in  a  shop  near  Hoboken, 
N.  J. 

[415]  The  defendant  is  a  railroad  corpora- 
tion and  common  carrier  and  at  the  times 
hereinafter  mentioned  was  engaged  in  inter- 
state commerce.  It  was  also  engaged  in 
intrastate  commerce.  Its  road  extends  from 
Hoboken,  N.  J.,  to  Buffalo,  N.  Y.,  and  passes 
through  and  is  in  part  located  in  the  state 
of  Pennsylvania.  The  Federal  Employers' 
Liability  Act  provides,  "That  every  common 
carrier  by  railroad  engaged  in  interstate  com- 
merce shall  be  liable  in  damages  to  any 
person  suffering  injury  while  he  is  employed 
by  such  carrier  in  such  commerce,  resulting 
in  whole  or  in  part  from  the  negligence  of 
any  of  the  officers,  agbtits  or  employees  of 
such  carrier  or  by  reason  of  any  defect  or 
insufficiency  dvie  to  its  negligence  in  its  cars, 


engines,  appliances,  machinery,  track,  road- 
bed or  other  equipmentw" 

The  defendant  has  but  two  shops  devoted 
particularly  to  the  repair  of  locomotive  en- 
gines. One  is  the  shop  located  near  Hoboken, 
K.  J.,  and  the  other  is  located  at  Scranton,. 
Pa.  The  plaintiff  was  employed  as  a  me- 
chanic and  his  principal  work  was  in  run- 
ning a  shaping  machine,  where  he  shaped 
parts  to  be  used  in  the  repair  of  locomotives 
that  were  in  immediate  need  of  repair.  His 
work  was  known  as  rush  work.  His  work 
was  generally,  but  not  exelusively,  in  the 
repair  of  locomotives  used  in  interstate  com- 
merce. The  power  was  applied  to  the  shap- 
ing machine  used  by  him  from  a  countershaft 
and  pulley  attached  by  hangers  to  girders 
which  were  about  eighteen  feet  above  the 
floor  of  the  shop.  The  defendant  desired  to 
move  such  countershaft  for  one  reason  to 
make  room  for  another  shaping  machine,  and 
to  do  BO  it  was  necessary  to  take  the  coun- 
tershaft down  and  change  the  hangers  on 
which  it  was  suspended.  On  top  of  the  gir- 
ders from  which  the  counter^aft  was  sus- 
pended were  the  rails  constituting  the  track 
upon  which  a  traveling  crane  of  heavy  weight 
was  moved.  On  a  Sunday  morning  the  plain- 
tiff, working  overtime,  with  a  helper,  was 
directed  to  move  such  countershaft  and  a 
platform  or  [416]  scaffold  was  erected  on 
which  to  do  such  work.  The  countershaft 
was  taken  down  and  placed  upon  the  floor 
and  while  the  plaintiff  was  engaged  in  mak- 
ing new  holes  in  one  of  the  girders  for  the 
purpose  of  fastening  one  of  the  hangers  at 
its  new  proposed  locaticHi  and  while  he  had 
his  right  hand  over  the  rail  on  the  girder 
in  which  he  was  making  the  holes,  the  crane 
was  moved  along  without  warning  (as  it  is 
alleged)  and  a  wheel  cut  off  his  hand.  In 
his  effort  to  save  himself  he  involuntarily 
threw  his  left  hand  over  the  rail  in  front 
of  the  wheel  and  that  too  was  cut  off. 

An  examination  o^  the  record  satisfles  us 
thi^t  the  question  of  the  defendant's  negli- 
gence was  one  of  fact.  The  one  important 
question  for  our  determination  in  this  ac- 
tion under  the  Federal  Employers'  Liability 
Act  is  whether  the  plaintiff  at  the  time  of 
the  accident  was  within  the  meaning  of  that 
act  engaged  in  interstate  commerce. 

The  defendant  is  not  liable  under  the  act 
unless  the  plaintiff  suffered  injury  while  he 
was  employed  by  the  defendant  as  a  common 
carrier  in  interstate  commerce.  (Illinois 
Cent.  R.  Co.  v.  Behrens,  233  U.  S.  473,  Ann. 
Cas.  1914C  163,  34  S.  Ct.  646,  58  U.  S.  (L. 
ed.)   1051.) 

In  the  Behrens  case  it  was  held  that  a 
flreman  employed  on  a  switch  engine  in  the 
city  of  New  Orleans,  the  crew  of  which  with 
said  engine  handled  interstate  and  intra- 
state traffic  indiscriminately,  frequently  mov- 
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ing  both  at  once  and  at  times  turning  di- 
rectly from  one  to  the  other,  was  not 
engaged  in  interstate  commerce  or  entitled  to 
recover  under  the  act  for  injuries  arising 
by  a  collision  when  moving  several  cars 
loaded  with  freight  which  was  wholly  intra- 
state and  upon  completing  that  movement 
was  to  have  gathered  up  and  taken  to  other 
points  several  other  cars  as  a  step  or  link 
in  their  transportation  to  various  destinar 
tions  within  and  without  the  state. 

Whether  the  plaintiff  can  recover  under 
the  act  depends  upon  whether  he  was  per- 
sonally engaged  in  interstate  commerce  at 
the  time  of  the  injury.  That  he  was  not  so 
[417]  directly  engaged  must  be  conceded. 
He  claims,  however,  that  he  was  so  engaged 
within  the  interpretation  given  to  the  act 
in  Pedersen  v.  Delaware,  etc.  R.  Co.  229 
U.  S.  146,  Ann.  Cas.  19140  153,  33  S.  Ct. 
648,  67  U.  S.  (L.  ed.)  1125.  In  that  case 
the  plaintiff  sought  to  recover  damages  for 
personal  injuries  against  the  same  defendant 
as  in  the  case  now  before  us  and  in  connec- 
tion with  commerce  intrastate  and  interstate 
•carried  on  by  it  over  the  same  system  of 
railroad.  In  that  case  the  plaintiff  was 
employed  as  an  ironworker  in  connection 
with  the  repair  of  a  bridge  used  by  the  de- 
fendant for  railroad  purposes  near  Hoboken. 
The  repair  consisted  of  the  removal  of  a 
girder  in  a  bridge  in  regular  use  and  the 
Insertion  of  a  new  one  in  its  place.  The 
plaintiff  at  the  time  of  the  accident  was 
engaged  in  carrying  from  a  tool  car  to  the 
bridge  certain  bolts  or  rivets  which  were  to 
be  used  in  such  repair.  The  bridge  was  used 
in  interstate  and  intrastate  commerce.  The 
plaintiff  was  struck  by  an  intrastate  passen- 
ger train,  and  it  was  alleged  that  such  train 
did  not  give  any  warning.  Recovery  was 
sustained,  and  the  court  say:  "That  the  de- 
fendant was  engaged  in  interstate  commerce 
is  conceded,  and  so  we  are  only  concerned 
with  the  nature  of  the  work  in  which  the 
plaintiff  was  employed  at  the  time  of  his 
injury.  Among  the  questions  which  natu- 
rally arise  in  this  connection  are  these: 
Was  that  work  being  done  independently  of 
the  interstate  commerce  in  which  the  defend- 
ant was  engaged,  or  was  it  so  closely  con- 
nected therewith  as  to  be  a  part  of  it?  Was 
its  performance  a  matter  of  indifference  so 
far  as  that  commerce  was  concerned,  or  was 
it  in  the  nature  of  a  duty  resting  upon  the 
carrier?  The  answers  are  obvious.  Tracks 
and  bridges  are  as  indispensable  to  interstate 
commerce  by  railroad  as  are  engines  and 
cars,  and  sound  economic  reasons  unite  with 
settled  rules  of  law  in  demanding  that  all 
of  these  instrumentalities  be  kept  in  repair. 
.  .  .  We  are  of  opinion  that  the  work  of 
keeping  such  instrumentalities  in  a  proper 
state  of  repair  while  thus  used  is  so  closely 


related  [418]  to  such  commerce  as  to  be  in 
practice  and  in  legal  contemplation  a  part 
of  it.  .  .  .  The  true  test  always  is:  Is 
the  work  in  question  a  part  of  the  interstate 
commerce  in  which  the  carrier  is  engaged? 
.  .  .  Of  course,  we  are  not  here  concerned 
with  the  construction  of  tracks,  bridges,  en- 
gines or  cars  which  have  not  as  yet  become 
instrumentalities  in  such  commerce,  but  only 
with  the  work  of  maintaining  them  in  proper 
condition  after  they  have  become  such  in- 
strumentalities and  during  their  use  as  such. 

"True,  a  track  or  bridge  may  be  used  in 
both  interstate  and  intrastate  commerce,  but 
when  it  is  so  used  it  is  none  the  less  an 
instrumentality  of  the  former;  nor  does  its 
double  use  prevent  the  employment  of  those 
who  are  engaged  in  its  repair  or  in  keeping 
it  in  suitable  condition  for  use  from  being 
an  employment  in  interstate  commerce." 
(p.  151.) 

It  is  of  great  importance  to  employers  and 
employees  that  rules  be  establialied  by  which 
it  can  be  determined  with  reasonable  cer- 
tainty whether  a  person  at  a  given  time  in 
engaged  in  interstate  or  intrastate  commerce. 
It  does  not  seem  to  us  that  each  specific  act 
of  employment  by  a  carrier  can  be  satis- 
factorily defined  and  classified  by  generally 
and  unqualifiedly  including  as  a  part  of 
interstate  commerce  every  act  of  employment 
closely  connected  therewith,  and  every  act 
the  performance  of  which  is  not  a  nuitter  of 
indifference  in  such  commerce. 

It  is  not  a  matter  of  indifference  to  interr 
state  commerce  whether  ore  is  mined  and 
iron  is  manufactured,  but  employment  in 
mining  and  manufacturing  is  so  remote  from 
the  employment  intended  by  the  act  that  it 
would  not,  we  assume,  be  claimed  by  any 
one  that  persons  so  remotely  employed,  even 
if  so  employed  by  the  carrier,  are  engaged 
in  interstate  commerce  within  the  meaning 
of  the  act.  In  every  case  a  person  to  be  pro- 
tected by  the  Federal  Employers'  Liability 
Act  must,  by  the  express  terms  of  the  act, 
be  engaged  in  commerce. 

[419]  Conceding,  as  was  held  in  the  Peder- 
sen case,  that  a  person  directly  engaged  in 
assembling  material  for  the  immediate  re- 
pair of  a  bridge  necessarily  used  in  inter- 
state commerce  by  a  carrier,  is  engaged  in 
interstate  commerce,  it  does  not  follow  that 
a  person  engaged  at  a  shaping  machine  in  a 
repair  shop  is  engaged  in  interstate  com- 
merce, at  least  unless  it  appears  that  the 
work  he  is  doing  is  for  the  immediate  repair 
of  a  locomotive  or  other  instrumentality  ac- 
tually engaged  in  interstate  commerce.  Mak- 
ing parts  to  be  used  in  a  locomotive  is  a 
step  further  removed  from  commerce  than 
the  assembling  of  parts  for  the  locomotive, 
and  corresponds  to  the  work  of  making  bolts 
and  rivets  for  use  in  bridge  repairs.     If  the 
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plaintiff  had  been  injured  while  engaged  at 
the  shaping  machine  in  shaping  parts  for 
immediate  use  in  a  locomotive  engaged  in 
interstate  commerce,  it  may  be  assumed  that 
his  claim  would  come  within  the  terms  of 
the  statute,  but  if  he  was  so  engaged  in 
shaping  parts  for  a  locomotive  used  in  intra- 
state commerce,  his  claim  would  not,  under 
the  decision  in  the  Behrens  case,  be  included 
in  the  act. 

The  plaintiff  in  moving  the  countershaft 
was  doing  millwright  work  that  in  itself  had 
no  immediate  or  direct  connection  with  com- 
merce. He  was  not  engaged  in  repairing  or 
moving  the  shaping  machine.  The  shaping 
machine  was  in  no  way  affected  by  the  opera- 
tion of  the  crane.  His  work,  in  the  most 
favorable  light  for  the  plaintiff,  had  to  do 
with  the  supply  of  power  to  a  machine  that 
might  thereafter  be  used  in  shaping  parts 
for  the  repair  of  locomotives.  It  does  not 
even  appear  that  his  work  as  a  millwright 
was  designed  to  bring  about  an  improvement 
in  the  power  or  otlierwlse  of  the  shaping 
machine  that  he  had  theretofore  used.  Even 
if  it  was  designed  to  improve  the  power  sup- 
plied to  that  machine,  or  to  enable  the  de-' 
fendant  to  add  to  the  number  of  machines 
that  could  thereafter  be  used  indiscriminate- 
ly in  shaping  parts  to  repair  interstate  and 
intrastate  locomotives,  his  work  was  at  least 
one  or  more  steps  further  [420]  removed 
from  interstate  commerce  than  was  the  plain- 
tiff's work  in  the  Pedersen  case.  The  rear- 
rangement of  the  countershaft  may  have  been 
desirable  as  a  matter  of  shop  arrangement 
or  for  economy,  but  it  was  not  apparently 
essential  for  any  purpose.  It  was  remote 
from  any  act  of  commerce.  If  the  plaintiff, 
while  engaged  in  millwright  work,  as  ap- 
pears in  this  case,  can  be  said  to  have  bcen- 
engaged  in  interstate  commerce,  all  work  in 
the  repair  of  the  shop  and  shop  machinery 
where  interstate  locomotives  are  repaired 
may  in  some  remote  degree  be  said  to  con- 
stitute commerce. 

It  was,  of  course,  necessary  in  running  the 
shaping  machine  to  obtain  pow&r,  and  to 
obtain  power  it  was  necessary  to  bum  coal,- 
and  to  obtain  coal  it  was  necessary  to  per- 
form other  acts  far  removed  from  the  pur- 
poses of  the  statute  in  question,  but  these 
several  steps  surely  do  not  constitute  inter- 
state commerce  by  a  carrier,  or  commerce  of 
anv  kind. 

Unless  some  reasonable  and  practical  limit 
and  boundary  is  prescribed  in  acts  consti- 
tuting employment  in  interstate  commerce, 
everv  act  that  can  be  shown  to  have  affected 
ihtcrstate  commerce  in  a  remote  degree,  is 
included  within  the  terms  of  the  statute. 
The  decision  in  the  Pedersen  case  has  been 
frequently  referred  to  as  extending  the  pro- 
visions of  the  act  to  the  limit  of  legislative 


intention,  and  we  think  it  should  not  be  by 
us  further  extended.  The  remedy  of  the  un- 
fortunate plaintiff  is  by  the  Compensation 
Act  of  the  state  of  New  Jersey,  in  whii-h 
state  the  accident  occurred. 

The    judgment    should    be    affirmed,    with 
costs. 

Seabuby,  J.  {dissenting), — ^I  dissent.  The 
plaintiff  was  employed  by  the  defendant  in 
a  repair  shop  devoted  principally  to  the  re- 
pair of  locomotives  transporting  passenger 
and  freight  trains  between  Hoboken,  N.  J., 
and  Scranton,  Pa.  The  defendant  had  only 
two  shops  devoted  to  this  purpose.  One  was 
the  shop  in  Hoboken  where  the  plaintiff 
[421]  was  employed,  and  the  other  was  at 
Scranton.  The  "rush  work"  which  plaintiff 
was  employed  to  do  consisted  in  repairing 
broken  valves  or  other  necessary  parts  of 
locomotives  engaged  in  intei'state  commerce, 
although  sometimes  locomotives  engaged  in 
intrastate  commerce  were  sent  for  repair  to 
the  shop  where  plaintiff  worked.  In  the  shop 
where  plaintiff  worked  there  was  an  electrii 
crane  used  for  transporting  parts  of  locomo 
tives  from  one  part  of  the  shop  to  the  other 
The  crane  operated  on  wheels  which  ran  on 
rails  or  girders  about  thirty  feet  above  the 
floor.  The  rails  or  girders  were  parallel  and 
ran  the  whole  length  of  the  shop.  The  crane 
was  operated  by  a  man  who  sat  in  the  center 
of  it  and  it  is  said  to-  have  moved  "the  same 
as  a  trolley."  When  the  crane  reached  its 
destination  the  operator  lowered  his  "block 
and  fall"  and  picked  up  whatever  was  re- 
quired and  the  crane  carried  it  to  another 
part  of  the  shop.  It  was  not  equipped  with 
any  signal.  The  only  method  by  which  work- 
men were  warned  that  the  crane  was  in  mo- 
tion was  for  the  operator  to  shout,  "Keep 
clear  there"  or  "Get  out  of  the  way." 

In  the  shop  where  the  plaintiff  worked 
there  was  a  shaping  machine.  The  function 
of  this  machine  was  to  fashion  keys,  cotter 
pins  and  brasses  to  bie  used  for  keeping  in 
place  the  piston  rods  in  the  crossheads  of 
locomotives.  The  machine  was  driven  by  a 
countershaft  which  was  affixed  to  the  girder 
or  rail  upon  which  the  wheels  of  the  electric 
crane  traveled.  On  the  day  of  the  accident 
the  plaintiff  was  engaged,  under  the  direction 
of  the  superintendent,  in  repairing  the  shap- 
ing machine,  by  moving  it  two  feet  to  make 
room  for  the  shaft.  In  removing  it,  it  was 
necessary  to  take  down  the  countershaft,  to 
bore  new  holes  in  the  girder  and  to  refasten 
the  hangers  and  countershaft  so  that  the 
shaping  machine  could  be  used  without  in- 
terruption from  the  operation  of  the  crane. 
While  engaged  in  this  Work  plaintiff  stepped 
on  the  girder.  Without  warning  the  crane 
came  upon  [422]  him  and  knocked  him  off 
the  girder.     In  falling  he  threw  out  his    left 
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hand  and  caught  hold  of  the  rail.  The  crane 
cut  this  liand  off  and  to  keep  from  falling 
plaintiff  again  caught  the  rail  with  his  other 
hand.  This  hand  was  also  struck  by  the 
crane.  The  result  of  the  accident  to  the 
plaintiff  was  that  he  lost  both  hands.  The 
defendant  offered  no  evidence.  This  action  is 
brought  under  the  Federal  Employers'  Lia- 
bility Act  of  April  22,  1908  (35  Stat,  at  L. 
65,  chap.  149;  Fed.  St.  Ann.  1909  Supp. 
p.  584;  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1322).     The  act  provides: 

"That  every  common  carrier  by  railroad 
engaged  in  interstate  commerce  shall  be  lia- 
ble in  damages  to  any  person  suffering  injury 
while  he  is  employed  by  such  carrier  in  such 
commerce  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents 
or  employees  of  such  carrier,  or  by  re^^on 
of  any  defect  or  insufficiency  due  to  its  neg- 
hgence,  in  its  cars,  engines,  appLiances,  ma- 
chinery, track,  roadbed  or  other  equipment." - 

The  verdict  of  the  jury  established  that 
the  injuries  which  the  plaintiff  sustained 
were  due  to  the  negligence  of  the  defendant. 
The  learned  Appellate  Division  reversed  the 
judgment  entered  upon  the  verdict  of  the 
jury  in  favor  of  the  plaintiff  on  the  ground 
that  the  plaintiff  was  not  at  the  time  ot  the 
accident  engaged  in  interstate  commerce.  In 
the  opinion  below  two  suggestions  are  made 
which  seem  to  me  to  have  no  importance  in 
this  case.  One  relates  to  the  fact  that  at 
the  time  of  the  accident  the  plaintiff  was 
engaged  in  Sunday  work,  from  which  the 
inference  is  suggested  that  this  was  not  the 
regular  work  of  the  plaintiff.  The  fact 
shown  by  the  evidence  is,  that  repair  work 
in  this  shop  was  done  on  Sundays  as  well 
as  on  other  days  and  the  fact  that  the  plain- 
tiff was  engaged  in  Sunday  work  injects  no 
exceptional  feature  into  the  case.  The  other 
suggestion,  made  below,  is  that  the  shop  in 
which  plaintiff  worked  was  also  used  as  the 
repair  shop  of  a  railroad  which  had  exten- 
sive local  service  in  which  the  locomotives 
were  used  only  in  intrastate  commerce. 
[423]  It  appears  from  the  testimony  that 
the  "rush  work"  upon  which  plaintiff  was 
engaged  was  generally  done  upon  locomotives 
used  in  interstate  commerce  and  that  this 
was  the  principal  work  of  that  shop.  Upon 
the  trial  it  was  conceded  that  the  defendant 
at  the  time  of  the  accident  was  engaged  in 
interstate  commerce.  The  claim  is  made 
that  the  plaintiff  was  not  at  the  time  of  the 
accident  engaged  in  interstate  commerce.  If 
the  plaintiff  had  been  engaged  at  the  time 
of  the  accident  in  working  upon  a  locomo- 
tive ens:aged  in  interstate  commerce,  it  is 
conceded  that  he  would  be  within  the  Fed- 
eral statute.  Is  he  without  the  protection 
of  this  statute  because  he  was  working  to 
put  in  order  a  machine  that  was  to  be  used 


in  repairing  locomotives  engaged  in  inter- 
state commerce?  In  my  opinion  he  was  not. 
The  work  of  repairing  the  shaping  machine 
was  not  independent  of  interstate  commerce. 
It  was  essential  to  the  carrying  on  of  that 
commerce.  The  work  of  putting  that  ma- 
chine in  order  so  that  it  could  be  used  in 
the  repair  of  locomotives  engaged  in  inter- 
state commerce,  was  just  as  much  an  act  of 
interstate  commerce  as  if  the  work  had  been 
done  upon  such  a  locomotive.  The  work  in 
which  the  plaintiff  was  engaged  was,  as  the 
United  States  Supreme  Court  said  in  the 
Pedersen  Case,  229  U.  S.  146,  Ann.  Cas. 
1914C  153,  33  S.  Ct.  648,  67  U.  S.  (L.  ed.) 
1125,  "so  closely  related  to  such  commerce 
as  to  be  in  practice  and  in  legal  contempla- 
tion a  part  of  it."  In  that  case  it  was  held 
that  a  plaintiff  who  was  acting  under  the 
direction  of  his  foreman  and  injured  while 
carryiilg  bolts  from  a  tool  car  to  a  bridge 
which  was  used  in  interstate  commerce,  was 
engaged  in  interstate  commerce.  '  In  his  opin- 
ion, rendered  in  that  case,  Mr.  Justice  Van 
Devanter  said:  "The  point  is  made  that  the 
plaintiff  was  not  at  the  time  of  his  injury 
engaged  in  removing  the  old  girder  and  in- 
serting the  new  one,  but  was  merely  carrying 
to  the  place  where  that  work  was  to  be  done 
some  of  the  materials  to  be  used  therein. 
We  think  there  is  no  merit  in  this.  It  was 
necessary  to  the  repair  of  the  bridge  that  tiie 
materials  be  at  hand,  and  [424]  tlie  act  of 
taking  them  there  was  a  part  of  that  work. 
In  other  Words,  it  was  a  minor  task  which 
was  essentially  a  part  of  the  larger  one,  as 
is  the  case  when  an  engineer  takes  his  engine 
from  the  round  house  to  the  track  on  which 
are  the  cars  he  is  to  haul  in  interstate  com- 
merce."    (p.  152.) 

This  is  a  case  where  the  plaintiff  was  in- 
jured while  engaged  in  the  performance  of 
an  act  necessary  to  maintaining  in  proper 
condition  the  shaping  machine  which  was  as 
much  an  instrumentality  of  interstate  com- 
merce as  are  bolts  used  in  the  repair  of  a 
bridge.  Without  this  machine  the  locomo- 
tives engaged  in  interstate  commerce  could 
not  have  been  repaired  and  put  in  a  condi- 
tion to  be  used  in  such  commerce.  It  mav 
have  been  minor  work,  but  it  was  none  the 
less  an  essential  part  of  the  larger  work  of 
putting  in  repair  locomotives  engaged  in 
interstate  commerce.  The  Pedersen  Case 
(supra)  seems  to  me  to  sustain  the  conten- 
tion of  the  plaintiff  that  at  the  time  of  the 
accident  he  was  engaged  in  interstate  com- 
merce. Since  that  case  was  decided  it  has 
been  held  that  a  boilermaker's  helper  em- 
ployed in  the  shop  of  a  railroad  company, 
injured  while  assisting  in  the  repair  of  an 
engine  used  in  interstate  commerce,  is  withir 
the  statute.  (Law  v.  Illinois  Cent.  R.  Co. 
208  Fed.  869,  126  C.  C.  A.  27,  L.R.A.  1915C 
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17.)  In  the  recent  case  of  Barlow  v.  Lehigh 
Val.  R.  Co.  214  N.  Y.  116,  119,  107  N.  i- 
814,  it  was  said  by  Judge  Miller;  speaking 
for  this  court:  "If  the  plaintiff  had  actually 
been  coaling  an  engine  preparatory  to  its 
moving  interstate  cars,  he  would  plainly  have 
been  engaged  in  interstate  commerce.  .  .  . 
The  placing  of  the  coal  cars  on  the  trestle 
was  one  step  removed  from  such  work,  but 
it  was  certainly  no  more  remote  than  the 
carrying  of  bolts  to  repair  a  bridge,  which 
was  held  to  be  so  closely  connected  with  in- 
terstate commerce  as  to  be  a  part  of  it.'' 

In  the  Pedersen   Case    (supra)    the  court 
said :    "The  true  test  always  is :     Is  the  work 
in  question  a  part  of  the  interstate  commerce 
in    which    the    carrier    is   engaged."      It    is 
[425]   clear  that  the  oonstniction  of  tracks, 
bridges,  engines  or  cars  or  shops  to  be  used 
for  the  repair  of  such  cars  is  not  an  act  done 
in    interstate   commerce,   because   until   con- 
structed these  things  "have  not  as  yet  be- 
come  instrumentalities   in   such   conunerce." 
But  after  these  things  have  been  constructed 
and  have  been  used  as  instrumentalities  of 
such    commerce,    the    work    of    maintaining 
them  in  proper   condition   is  work  done   in 
interstate  commerce.     Such   is,  as  I  under- 
stand it,  the  rule  which  the  United  States 
Supreme  Court  has  applied  in  its  construc- 
tion of  the  Federal  Employers'  Liability  Act 
and  I  think  that  we  should  apply  it  to  this 
case.     The  test   prescribed   in   the   Pedersen 
Case    (supra)    has  the  merit  of  definiteness. 
It  draws  a  line  of  distinction  between  con- 
struction  and   the   work   of   maintaining   in 
proper  repair.     Until  the  track  or  bridge  or 
car,  shop  or  whatever  it  is,  actually  becomes 
an    instrumentality    of   interstate    commerce 
the   provisions   of   the   Federal   statute  have 
no    application.       After     construction,     and 
after  it  has  been  placed  in  use  and  has  taken 
on   the   character   of   an   instrumentality   of 
interstate  commerce,  any  act  done  in  main- 
taining it  is  within  the  Federal  statute.    One 
of  the  chief  merits  of  the  construction  put 
upon  the  statute  by  the  United  States  Su- 
preme Court  is  the  clearness  with  which  it 
defines  the  line  of  demarcation  between  what 
is  and  what  is  not  within  the  statute,  and 
thus  provides  a  definite  test  by  which  the 
person   injured  may  determine   whether   his 
remedy  is  under  the  Federal  statute  or  un- 
der the  state  law.    The  fact  that  the  shaping 
machine  upon  which  the  plaintiff  was  work- 
ing was  used  to  repair  locomotives  engaged 
in  intrastate  commerce,  as  well  as  locomo- 
tives   engaged    in    interstate   commerce,    did 
not  cause  it  to  cease  to  be  an  instrumen- 
tality of  interstate  commerce.    In  the  Peder- 
sen  case   it   was   said:      "True,   a  track   or 
bridge  may  be  used  on  both  interstate  and 
intrastate  commerce,  but  when  it  is  so  used 
it  is  none  the  less  an  instrumentality  of  the 
former." 


[426]  In  my  opiniou  this  case  is  within 
the  provisions  of  the  Federal  statute  as  that 
statute  has  been  construed  by  the  United 
States  Supreme  Court.  I,  therefore,  vote  in 
favor  of  the  reversal  of  the  judgment  of  the 
Appellate  Division  which  reversed  the  judg- 
ment entered  upon  the  verdict  of  the  jury 
in  favor  of  the  plaintiff. 

WiUard  Bartlett,  Ch.  J.,  Hiscock,  Cudde- 
back  and  Miller,  JJ.,  concur  with  Chase,  J.; 
Seabury,  J.,  reads  dissenting  opinion,  and 
Cardozo,  J.,  concurs. 

Judgment  affirmed. 


NOTE. 

Employees  Emtitled  to  Proteetion  iin* 
der  Federal  Employers'  Iiiability 
Aet. 

Introductory,  472. 
General  Rule,   472. 
Application  of  Rule: 

Employee  Operating  Train,   473. 

Employee  Coupling,  Uncoupling  or 
Switching  Car,  474. 

Employee  Engaged  in  Construction  or 
Repair,  476. 

Employee  Supplying  Fuel  or  Water, 
480. 

Employee  Guarding  or  Inspecting  Prop- 
erty, 481. 

Employee  Going  to  or  Returning  from 
Work  or  Temporarily  Diverted 
Therefrom,  481. 

Employee  Working  on  Watercraft,  482. 


Introductory. 

The  present  note  reviews  the  recent  cases 
which  discuss,  what  employees  are  entitled 
to  protection  under  the  Federal  Employers* 
Liability  Act.  The  earlier  cases  passing; 
on  that  question  are  collected  in  tlie  note 
to  Illinois  Cent.  R.  Co.  v.  Behrens,  Ann. 
Cas,    1914C   163. 

General  Rule, 

Whether  an  employee  of  an  interstate 
carrier  is  engaged  in  interstate  commerce, 
so  as  to  be  entitled  to  the  protection  of  the 
Federal  Employers'  Liability  Act,  is  to  be 
determined  not  from  the  general  nature  of 
his  employment  but  from  the  work  in  which 
he  is  engaged  at  the  particular  time  with 
respect  to  which  the  question  arises.  Thus 
in  Corbett  v.  Boston  etc.  R.  Co.  219  Mass. 
351,  107  K.  E.  60,  in  speaking  of  the  jjen- 
eral  effect  of  the  act,  it  was  said:  **The 
federal  act  has  no  greater  extent.  It  does 
not  undertake  to  affect  the  force  of  the  stnto 
statute  in  its  appropriate  sphere.  The  state 
law  is  as  supreme  exclusive  in  its  applica- 
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tion  to  intrastate  commerce  as  is  the  fed- 
eral law  to  interstate  commerce.  If  the 
employee  of  a  railroad  engaged  in  both  in- 
terstate and  intrastate  commerce  is  Injured 
or  killed  while  in  the  former  service,  the 
carrier's  liability  is  controlled  and  must  be 
determined  solely  by  the  federal  law;  if  in 
the  latter  service,  such  liability  rests  wholly 
upon  the  state  law.  .  .  .  The  federal  act 
has  been  construed  as  covering  injuries  oc- 
curring at  the  moment  when  the  particular 
service  performed  is  a  part  of  interstate 
commerce.  Illinois  Cent.  R.  Co.  v.  Behrens 
233  U.  S.  473,  478  [Ann.  Cas.  1914C  163, 
34  S.  Ct.  646,  58  U.  S.  (U  ed.)  1051,  1055]. 
Whether  a  railroad  employee  is  engaged  in 
interstate  or  intrastate  commerce  often  in- 
volves legal  discrimination  of  great  nicety 
about  which  even  the  justices  of  the  highest 
court  are  not  always  in  harmony."  So  in 
Boich  V.  Chicago  etc.  R.  Co.  (Wash.)  155 
Pac.  422,  the  court  said:  "When  the  em- 
ployer is  engaged  in  interstate  commerce  by 
railroad,  the  specific  labor  in  which  the  em- 
ployee is  engaged  at  a  given  time  takes  its 
character  as  a  part  of  state  or  interstate 
commerce,  not  from  the  nature  of  his  gen- 
eral employment  nor  from  the  nature  of  the 
specific  work,  but  from  the  relation  of  that 
work  to  interstate  commerce.  Tlie  same 
specific  act  with  one  set  of  concomitants 
may  be  a  part  of  interstate  commerce  and 
with  another  set  a  part  of  intrastate  com- 
merce. The  same  employee,  without  the 
slightest  change  in  the  intrinsic  nature  of 
his  habitual  tasks,  may  pass  many  times 
daily  from  employment  in  one  kind  of  com- 
merce to  the  other.  New  York  Cent.  etc.  R. 
Co.  V.  Carr  238  U.  S.  260,  35  S.  Ct.  780, 
59  U.  S.  (L.  ed.)  1298.  Each  case  there- 
fore must  depend  upon  its  peculiav*  facts. 
W'hen  these  are  conceded  or  established  by 
proof  so  conclusive  that  there  can  be  no 
reasonable  difference  of  opinion,  the  ques- 
tion is  one  for  the  court.  When  not  so 
conceded  or  conclusively  established,  the  ques- 
tion is  one  for  the  Jury  under  proper  in- 
structions. ...  It  was  essential  to  its  fu- 
ture progress  that  this  car  remain  upon  the 
repair  track  until  repaired.  Every  move- 
ment of  it  necessary  to  its  so  remaining 
was  an .  incident  to  its  furtherance  on  its 
journey.  To  get  out  the  repaired  empty  cars 
this  car  had  to  be  removed  from  and  re- 
turned to  the  repair  track.  It  is  self-evident 
that  this  was  as  much  a  part  of  its  move- 
ment in  interstate  commerce  as  was  its  move- 
ment onto  the  repair  track  in  the  first  place." 
In  Shanks  v.  Delaware,  etc.  R.  Co.  239  U.  S. 
556,  36  S.  Ct.  188,  it  was  said  in  speaking 
of  the  general  scope  of  the  Federal  Employ- 
ers' Liability  Act:  "In  so  far  as  its  words 
are  material  here,  the  Employers'  Liability 
Act  declares  that  'every  common  carrier  by 


railroad  while  engaging  in  commerce  between 
any  of  the  several  states  .  .  .  shall  be 
liable  in  damages  to  any  person  suffering  in- 
jury while  he  is  employed  by  such  carrier  in 
such  commerce,'  if  the  injury  results  in  whole 
or  in  part  from  the  negligence  of  the  carrier 
or  of  any  of  its  officers,  agents  or  employees. 
Thus  it  is  essential  to  a  right  of  recovery 
under  the  act  not  only  that  the  carrier  be 
engaged  in  interstate  commerce  at  the  time 
of  the  injury  but  also  that  the  person  suf- 
fering the  injury  be  then  employed  by  the 
carrier  in  such  commerce.  And  so  it  results 
where  the  carrier  is  also  engaged  in  intra- 
state commerce  or  in  what  is  not  commerce 
at  all,  that  one  who  while  employed  therein 
by  the  carrier  suffers  injury  through  its  neg- 
ligence, or  that  of  some  of  its  officers,  agents 
or  employees,  must  look  for  redress  to  the 
laws  of  the  state  wherein  the  injury  occurs, 
save  where  it  results  from  the  violation  of 
some  federal  statute,  such  as  the  safety  ap- 
pliance acts." 

Application  of  Rule. 

Employee  Operating  Train. 

A  conductor  on  a  local  electric  car  en- 
gaged wholly  in  intrastate  service,  who  is 
injured  while  watching  for  an  interstate 
train,  so  that  it  may  pass  his  car,  is  not 
engaged  in  interstate  commerce,  it  has  been 
held,  and  cannot  bring  an  action  under  the 
federal  act.  Miller  v.  Kansas  City  Western 
R.  Co.  180  Mo.  App.  371,  168  S.  W.  336. 
And  in  Kiser  v.  Metropolitan  St.  R.  Co.  188 
Mo.  App.  169,  175  S.  W.  98,  a  conductor  on 
a  street  car  which  ran  between  two  points 
in  the  same  state,  which  transferred  or  con- 
nected with  lines  running  out  of  the  state 
and  which  at  the  time  of  the  accident  car- 
ried one  passenger  going  to  a  railroad  sta- 
tion, to  which  the  trolley  was  destined,  to 
board  a  train  for  Nebraska,  and  who  was 
killed  in  an  accident,  was  said  not  to  come 
within  the  federal  act.  To  substantially  the 
same  effect  see  Watts  v.  Ohio  Valley  Electric 
R.  Co.   (W.  Va.)  88  S.  E.  659. 

In  Chicago,  etc.  R.  Co.  v.  Wright,  239  U. 
S.  548,  36  S.  Ct.  185,  it  was  held  that  an 
engineer  who  was  injured  while  taking  a 
road  engine  from  Phillipsburg,  Kansas  to 
Council  Bluffs,  Iowa,  was  engaged  in  inter- 
state commerce,  and  was  entitled  to  recover 
within  the  meaning  of  the  Federal  Emplc^- 
ers'  Liability  Act,  and  it  was  said  to  be  im- 
material whether  the  engine  was  in  actual 
commercial  use  or  whether  it  was  being  taken 
to  a  repair  shop.  In  Hearst  v.  St.  Louis, 
etc.  R.  Co.  188  Mo.  App.  36,  173  S.  W.  86, 
it  was  held  that  a  fireman  engaged  on  an 
interstate  line  and  killed  while  hauling  a 
number  of  empty  freiglit  cars  from  a  point 
in  one  state  to  a  point  in  another  was  en- 
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gaged  in  interstate  commerce  despite  the  fact 
tbat  the  cars  were  empty,  the  court  holding 
the  view  that  the  return  trip  of  the  empty 
freight  was  just  as  essential  to  the  continu- 
ance of  and  just  as  much  a  part  of  interstate 
commerce  as  a  trip  with  loaded  freight  cars. 
To  the  same  effect  see  Thompson  v.  Wabash 
R.  Co.  262  Mo.  468,  171  S.  W.  364. 

In  Findley  v.  Coal,  etc.  R.  Co.  (W.  Va.)  87 
S.  E.  198,  an  intrastate  railroad  under  con- 
tract to  haul  to  points  in  the  state  cars  of 
merchandise  shipped  by  pther  railroads  from 
points  without  the  state  was  declared  to  be 
within  the  interstate  commerce  provision  of 
the  federal  act  and  a  student' fireman  on  such 
a  train  although  carrying  largely  intrastate 
merchandise  was  held  to  be  within  the  act. 

But  it  has  been  held  that  a  fireman  on  a 
switch  engine  which  was  iised  in  hauling  coal 
between  two  intrastate  points  was  not  en- 
gaged in  interstate  commerce,  even  though 
the  coal  might  be  forwarded  later  into  other 
states.  Barker  v.  Kansas  City,  etc.  R.  Co. 
94  Kan.  176,  146  Pac.  358.  Lilcewise  in  Bay 
v.  Merrill,  etc.  Logging  Co.  220  Fed.  295, 
136  C.  C.  A.  277,  affirming  (D.  C.  Judg.)  it 
was  held  that  a  logging  concern  which  trans- 
ported its  lumber  from  one  point  in  a  state 
to  another  and  there  disposed  of  it,  was  not 
engaged  in  interstate  commerce,  even  though 
the  lumber  might  be  thereafter  shipped  to 
other  states.  To  substantially  the  same  ef- 
fect see  Nordgard  v.  Marysville,  etc.  R.  Co. 
218  Fed.  737,  134  C.  C.  A.  416,  affirming  211 
Fed.  721. 

As  to  employees  on  work  trains,  see  infra, 
the  sufodiviflion  Employees  Engaged  in  Con- 
etruction  or  Repair, 

Employee  Coupling,  Uncoupling  or 
Switching  Cab. 

In  Fairchild  v.  Pennsylvania  R.  Co.  170 
App.  Div.  ]35,  155  N.  Y.  S.  761,  a  brakeman 
or  switchman  killed  while  uncoupling  empty 
-cars  from  an  intrastate  train,  was  declared 
to  be  engaged  in  intrastate  rather  than  inter- 
state commerce,  even  though  the  train  had 
contained  two  cars  with  interstate  baggage 
which  had  been  unloaded  before  the  accident. 
To  the  same  effect  see  Atchison,  etc.  R.  Co. 
v.  Pitta,  44  Okla.  604,  146  Pac.  1148.  Com. 
pare  Southern  R.  Co.  v.  Jacobs,  116  Va.  189, 
81  S.  E.  99.  So  in  Moran  v.  Central  R.  Co. 
88  N.  J.  L.  730,  96  Atl.  1023,  wherein  it  ap- 
peared that  the  plaintiff,  a  railroad  em- 
ployee, was  injured  by  a  car  which  had 
delivered  a  cargo  of  interstate  merchandise 
and  was  at  the  time  of  the  injury  not  in 
service  but  was  awaiting  an  order  for  serv- 
ice, it  was  held  tha4  the  car  had  ceased  to 
perform  its  function  in  interstate  commerce 
as  soon  as  it  disposed  of  its  cargo  and  there- 
fore the  plaintiff  was  not  injured  in  inter- 


state commerce  and  could  not  recover  under 
the  federal  act.  See  also  Pennsylvania  R. 
Co.  V.  Knox,  218  Fed.  748,  751,  134  C.  C.  A. 
426. 

In  Noel  V.  Quincy,  etc.  R.  Co.  (Mo.)  182 
S.  W.  787,  it  was  held  that  a  brakeman 
employed  between  two  intrastate  points  on 
a  line  making  interstate  trips,  and  carrying 
commerce  from  one  state  to  another,  who 
was  injured  while  so  engaged,  and  while  the 
train  on  which  he  was  at  work  carried  in- 
terstate commerce,  was  engaged  in  interstate 
commerce  and  entitled  to  sue  under  the  fed- 
eral act.  To  the  same  effect  see  Mattocks  v. 
Chicago,  etc.  R.  Co.  187  111.  App.  529;  Peery 
V.  Illinois  Cent.  R.  Co.  128  Minn.  119,  150 
N.  W.  382,  1103,  affirming  123  Minn.  264, 
143  N.  W.  724. 

In  Thornbro  v.  Kansas  City,  etc.  R.  Co. 
91  Kan.  684,  Ann.  Cas.  1915D  314,  139  Pac. 
410,  affirmed  on  rehearing  92  Kan.  681,  142 
Pac.  250,  a  brakeman  employed  on  an  inter- 
state train,  who  was  injured  while  attaching 
to  his  train  a  car  used  in  intrastate  trailic, 
was  declared  to  be  engaged  in  interstate 
commerce  and  as  such  withiii  the  federal  act. 
In  support  of  its  ruling  the  court  said:  "It 
cannot  be  doubted  that  the  work  of  the  de- 
ceased had  a  real  and  substantial  relation 
to  interstate  commerce.  The  rearrangement, 
as  well  as  delay  required  in  picking  up  a  car 
by  the  way  necessarily  affects  the  operation 
and  movement  of  a  train,  and  it  cannot  be 
held  that  an  employee  upon  such  a  train  as 
this,  while  doing  such  work,  is  not  engaged 
in  interstate  commerce,  whatever  may  be  the 
origin  or  destination  of  the  particular  car. 
To  hold  otherwise  would  be  contrary  to  the 
manifest  purpose  of  the  act,  which,  as  we 
have  seen,  has  been  generally  construed 
broadly  and  liberally,  as  it  should  be,  in  the 
interest  of  humanity  and  commerce  alike.** 
And  a  brakeman  on  a  train  running  between 
two  points  in  the  same  state  who  was  in- 
jured while  engaged  in  switching  interstate 
cars  from  out.  of  the  train  on  which  he  was 
working,  on  to  other  tracks,  was  declared  to 
be  engaged  in  interstate  commerce  and  as 
such  could  maintain  an  action  under  the  fed- 
eral act.  To  substantially  the  same  effect 
see  Moliter  v.  Wabash  R.  Co.  180  Mo.  App 
84,  168  S.  W.  250.  Graber  v.  Duluth,  etc. 
R.  Co.  159  Wis.  414,  150  N.  W.  489;  Bruck- 
shaw  V.  Chicago,  etc.  R.  Co.  (la.)  155  N.  N 
273. 

In  Texas,  etc.  R.  Co.  v.  Sherer  (Tex.)  183 
S.  W.  404,  it  was  held  that  a  brakeman  in- 
jured while  setting  a  brake  on  a  string  of 
cars  which  were  being  switched,  and  which 
carried  both  interstate  and  intrastate  mer- 
chandise, was  engaged  in  interstate  commerce 
and  was  entitled  to  sue  under  the  federal 
act,  though  the  car  on  which  he  was  working 
at  the  time  of  the  accident  contained  intra- 
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state  freight  only.  In  New  York  Cent.  etc. 
R.  CJo.  V.  Carr,  238  U.  S.  260,  36  S.  Ct.  780, 
(59  U.  S.  (L.  ed.)  1298,  affirming  157  App. 
Div.  941,  142  N.  Y.  S.  1111,  it  was  held 
that  a  brakeman  on  an  interstate  train,  who 
was  injured  while  uncoupling  a  car  to  be 
left  on  a  siding  in  order  that  the  interstate 
train  might  proceed  on  its  journey,  came 
under  the  act.  To  substantially  the  same 
effect  see  Vaughan  v.  St.  Louis,  etc.  R.  Co. 
177  Mo.  App.  166,  164  S.  W.  144.  See  also 
Texas,  etc.  R.  Co.  v.  White,  177  S.  W.  1186. 
So  a  baggage  master  employed  on  a  train 
making  an  interstate  journey  and  injured 
while  assisting  in  side  tracking  the  train 
for  the  purpose  of  permitting  another  train 
to  pass  has  been  held  to  be  engaged  in  in- 
terstate commerce,  and  entitled  to  recover 
under  the  federal  act.  Chesapeake,  etc.  R. 
Co.  V.  Shaw,  168  Ky.  537,  182  S.  W.  663. 
And  in  Seaboard  Air  Line  R.  Co.  v.  Koen- 
necke,  239  U.  &  352,  36  S.  Ct.  126,  it  was 
held  that  an  employee  of  an  interstate  rail- 
road company  injured  while  switching  and 
distributing  the  cars  from  an  interstate 
train  for  the  purpose  of  clearing  the  track 
for  another  interstate  train  was  engaged  in 
interstate  commerce  and  eame  within  the  pro- 
visions of  the  act. 

In  Pennsylvania  R.  Co.  v.  Knox,  218  Fed. 
748,  134  C*.  C.  A.  426,  it  appeared  that  a 
brakeman  -having  been  engaged  in  delivering 
certain  cars  from  Pennsvlvania  destined  to 
a  point  in  New  York,  which  was  conceded ly 
an  interstate  commerce  journey,  was  killed 
while  at  work  on  one  of  the  cars  which  were 
again  being  moved  from  New  York,  and  were 
picked  up  at  a  point  in  Pennsylvania,  to  be 
moved  to  other  points  in  Pennsylvania  to  be 
assembled  and  distributed.  The  cars  were 
not  billed  or  marked  for  any  particular  des- 
tination and  were  moving  about  more  or  leas 
aimlessly.  The  court  held  that  the  brakeman 
was  not  employed  in  interstate  commerce  and 
did  not  come  within  the  purview  of  the  act. 
In  Louisville,  etc.  R.  Co.  v.  Parker,  166  Ky. 
668,  177  S.  W.  465,  it  was  held  that  a  mem- 
ber of  a  switching  crew,  killed  while  engaged 
at  work  as  a  fireman  on  a  switching  engine, 
drawing  intrastate  cars  at  the  time  of  the 
injury,  did  not  come  under  the  federal  act. 

A  switchman  injured  in  coupling  a  car  on 
an  interstate  train  has  been  held  to  come 
within  the  act.  St.  Louis  Southwestern  R. 
Co.  V.  Anderson,  117  Ark.  41,  173  S.  W.  834. 
To  substantially  the  same  effect  see  Kansas 
City  Southern  R.  Co.  v.  Miller,  117  Ark. 
396,  176  S.  W.  1164;  Sears  v.  Atlantic  Coast 
Line  R.  Co.  169  N.  C.  446,  86  S.  E.  176. 

A  switch  foreman,  who  was  injured  in 
breaking  up  a  train  which  had  come  into 
his  state  from  the  west,  while  in  the  act 
of  switching  a  car  that  had  been  marked  for 
repairs,  by  reason  of  a  defect  in  the  auto- 


matic  coupler  on  the  car,  has  been  said  to 
be  engaged  in  interstate  conuierce  and  to 
come  within  .the  provisions  of  the  federal 
act,  the  court  holding  that  the  car  had  not 
been  withdrawn  from  interstate  commerce 
but  merely  subjected  to  a  delay,  particularly 
in  view  ot  the  fact  that  on  tbjs  next  day  the 
car  was  carried  into  another  state.  Great 
Northern  R.  Co.  v.  Otoe,  239  U.  S.  349,  36 
S.  Ct.  124.  And  in  Bolch  v.  Chicago,  etc.  R. 
Co.  (Waah.)  166  Pac.  422,  it  was  held  that 
moving  a  car  loaded  with  lumber  for  an 
interstate  journey  iind  standing  on  a  repair 
track  off  the  repair  track  to  get  at  certain 
other  cars  and  then  moving  it  back  again  to 
the  repair  track,  constituted  an  act  of  in- 
terstate commerce. 

In  Crandall  v.  Chicago  Great  Western  R. 
Co.  127  Minn.  498,  160  N.  W.  165,  wherein  it 
appeared  thai  a  foreman  of  a  switching  crew 
while  engaged  in  making  up  a  train  destined 
for  another  state  but  containing  some  intra- 
state cars  was  run  over  by  one  of  the  intra- 
state cars,  it  was  held  that  a  suit  under  the 
federal  act  was  maintainable.  To  substan- 
tially the  same  effect  see  Willever  v.  Dela- 
ware, etc.  p.  Co.  87  N.  J.  L.  348,  94  Atl. 
695.  And  in  Pittsburgh,  etc.  R.  Co.  v.  Glinn, 
219  Fed.  148,  136  C.  C.  A.  46,  a  workman 
engaged  in  switching  cars  in  a  freight  yard 
containing  both  interstate  and  intrastate  cars 
was  struck  by  a  freight  train  and  killed, 
was  declared  to  be  within  the  act.  To  sub- 
stantially the  same  effect,  see  Devine  v.  R. 
Co.  185  111.  App.  488;  Snyder  v.  Great  North- 
ern R.  Co.  88  Wash.  49,  152  Pac.  703. 

In  Norton  v.  Erie  R.  Co.  163  App.  Div. 
466,  149  N.  Y.  S.  769,  it  was  held  that  a  yard 
s^vitchman  killed  while  switching  freight 
cars  which  had  been  carried  from  one  point 
to  another  within  the  state  by  a  fast 
through  train  on  an  interstate  road,  but 
which  did  not  contain  any  interstate  freight, 
was  not  engaged  in  interstate  commerce  at 
the  time  of  the  accident  and  was  not  within 
the  federal  act. 

In  Vandalia  R.  Co.  v.  Holland,  183  Ind. 
438,  108  N.  £.  680,  wherein  it  appeared  that 
the  plaintiff  was  a  member  of  a  switching 
crew  engaged  in  switching  and  handling  cars 
coming  from  all  points  of  the  country,  which 
were  made  up  into  trains  going  to  all  parts 
of  the  country,  and  that  the  particular  cut 
of  cars  on  which  the  plaintiff  was  working 
when  injured  contained  cars  destined  to  go 
outside  of  the  state,  the  court  held  that  the 
plaintiff  was  engaged  in  interstate  commerce 
under  the  federal  act. 

In  Oberlin  v.  Oregon-Washington  R.  etc. 
Co.  71  Ore.  177,  142  Pac.  664,  it  was  held 
that  a  brakeman  in  a  switching  crew  operat- 
ing on  a  locomotive  used  in  both  interstate 
and  intrastate  traffic  but  which  at  the  time 
of   the   accident  was   moving   an   intrastate 
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car  was  said  to  be  engaged  in  interstate  com- 
merce and  hence  within  the  federal  act. 
The  court  said:  "The  accident  under  con- 
sideration, it  is  true,  occurred  at  the  par- 
ticular moment  the  plaintiff  was  engaged  in 
coupling  the  locomotive  to  a  private  car  used 
by  the  superintendent  of  a  division  wholly 
within  the  State  of  Oregon,  and  as  the  plain- 
tiff began  his  night's  work,  that  being  the 
first  car  which  the  crew  was  directed  to  move. 
It  happened,  however,  on  the  tracks  con- 
stantly used  by  the  defendant  in  handling 
interstate  as  well  as  intrastate  commerce, 
and  it  was  in  connection  with  a  locomotive 
used  in  both  those  kinds  of  traffic.  Hence 
there  was  testimony  which  the  jury  was 
authorized  to  consider  in  arriving  at  the 
conclusion  that  there  was  a  natural  con- 
nection between  the  employment  of  the  plain- 
tiff and  the  interstate  commerce  feature  of 
the  defendant's  business." 

In  Ruppell  V.  New  York  Cent.  R.  Co.  167 
X.  Y.  S.  1095,  it  was  held  that  a  member  of 
a  switching  crew  of  one  interstate  railroad, 
who  was  killed  while  making  up  an  inter- 
state train  for  another  railroad  which  used 
the  same  yard  was  engaged  in  interstate 
commerce  under  the  first  railroad. 

In  Hardwick  v.  Wabaah  R.  Co.  181  Mo. 
App.  16«,  168  S.  W.  328,  an  employee  of  a 
railroad  company  engaged  in  both  interstate 
and  intrastate  commerce,  and  killed  while 
sweeping  snow  fropi  a  switch  in  the  yard 
which  was  used  in  both  interstate  and  intra- 
state traffic,  by  reason  of  his  being  run 
down  by  a  train  carrying  both  kinds  of  cars, 
was  considered  to  be  engaged  in  interstate 
commerce  at  the  time  of  his  injury. 

In  Shanley  v.  Philadelphia,  etc.  R.  Co.  221 
Fed.  1012,  a  member  of  a  shifting  crew  in  a 
freight  yard  of  a  railroad  company  who 
handled  both  interstate  and  intrastate  cars, 
and  who  was  injured  while  shunting  "empty 
cars  upon  a  siding  of  a  local  private  manu- 
facturing company,"  was  held  not  to  be  en- 
gaged in  interstate  commerce  at  the  time 
of  the  accident. 

A  member  of  a  switching  crew,  oi  a  rail- 
road company  engaged  in  both  interstate  and 
intrastate  commerce,  who  was  injured  while 
switching  cars  loaded  with  coal  which  had 
been  standing  on  a  storage  track  to  a  coal 
shed,  where  it  was  kept  to  supply  locomo- 
tives both  for  interstate  and  intrastate  com- 
merce, has  been  said  not  to  come  under  the 
act,  the  crew  of  which  he  was  a  member 
being  confined  to  intrastate  work.  Chicago, 
etc.  R.  Co.  V.  Harrington,  241  U.  S.  177,  36 
&.  Ct.  517. 

Empix)yee  Engaged  in  Construction  ob 

Repair. 

In  Gaines  v.  Detroit,  etc.  R.  Co.  181  Mich. 
376,  148  N.  W.  397,  it  was  held  that  a  car- 


penter employed  by  an  intrastate  road,  who 
was  injured  while  repairing  an  empty  freight 
car  which  had  just  made  aa  interstate  trip, 
and  which  was  side  tracked  for  the  purpose  of 
being  repaired  preparatory  to  ita  return  trip, 
was  engaged  in  interstate  commerce  and  enti- 
tled to  maintain  an  action  under  the  federal 
act.  But  in  Parsons  v.  Delaware,  etc.  K.  Co. 
167  App.  Div.  536,  163  N.  Y.  S.  179,  a  work- 
man repairing  an  empty  car  which  had  been 
used  in  interstate  commerce,  and  which  after 
being  repaired  was  returned  empty  for  the 
purpose  of  making  an  interstate  trip,  was 
said  not  to  be  engaged  in  interstate  com- 
merce. 

In  Thompson  v.  Cincinnati,  etc.  R.  Co. 
165  Ky.  256,  176  S.  W.  1006,  it  was  held  that 
a  carpenter  who  was  injured  while  employed 
in  erecting  an  extension  to  a  round  house 
used  in  interstate  commerce,  which  extension 
had  to  some  extent  been  used  in  the  storage 
of  cars,  was  engaged  in  interstate  commerce 
and  within  the  provisions  of  the  federal  act. 

A  member  of  a  construction  crew  who  was 
injured  while  transporting  an  outhouse  to 
a  depot,  which  was  used  for  the  accommoda- 
tion of  passengers  both  in  interstate  and 
intrastate  commerce,  has  been  declared  to  l)e 
engaged  in  interstate  commerce  at  the  tinie 
of  his  injury.  Nash  v.  Minneapolis  k  St. 
L.  R.  Co.  131  Minn.  166,  154  N.  W.  957. 

In  McAuliffe  v.  New  York  Cent.  etc.  R. 
Co.  158  N.  Y.  8.  922,  it  was  held  that  a 
freight  conductor  in  charge  of  a  locomotive 
tender  and  caboose,  and  ordered  to  take 
them  together  with  a  disabled  locomotive 
across  the  state  lino  and  also  of  a  local 
freight  train  carrying  merdiandise  destined 
for  another  state,  was  within  the  interstate 
commerce  provision  of  the  federal  act.  Com- 
pare the  decision  on  a  former  appeal  whereon 
a  somewhat  different  state  of  facts  was 
shown.  McAuliffe  v.  New  York  Cent.  etc.  R. 
Co.   164  App.  Div.  846,   150  N.  Y.  S.  512. 

In  Alexander  v.  Great  Northern  R.  Co. 
(Mont.)  154  Pac.  914,  a  conductor  on  a  work 
train,  operating  wholly  within  the  state, 
and  carrying  timber  to  a  point  within  the 
state  from  where  it  would  be  carried  by  a 
tributary  branch  to  the  company's  tie  treat- 
ing plant  within  the  state,  from  which  place 
it  was  shipped  to  various  points  either  with- 
in or  without  the  state  as  the  need  arose, 
was  held  not  to  be  engaged  in  interstate 
commerce. 

In  Holmberg  v.  Lake  Shore,  etc.  R.  Go. 
(Mich.)  155  N.  W.  504,  it  was  held  that  an 
engineer  of  a  train  used  for  carrying  gravel 
for  the  repair  of  the  road  bed  of  an  inter- 
state railroad,  when  injured  by  a  head-on 
collision,  was  engaged  in  interstate  commerce 
and  as  such  entitled  to  the  benefit  of  the  fed- 
eral  act.  The  court  said:  *'It  is  undisputed 
that  defendant's  line  extends  into  other 
states,  and  that  it  is  regularly  engaged   in 
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transporting  interstate  merchandise  over  its 
lines.  Plaintiff's  train  was  engaged  in 
hauling  gravel  for  use  in  repairing  or 
improving  the  roadbed  over  which  inter- 
state commerce  regularly  passed.  While 
there  is  unusual  conflict  and  contradiction  in 
both  the  state  and  federal  authorities  upon 
the  question  of  when  an  employee  of  an  in- 
terstate commerce  road  is  or  is  not  working 
under  the  provisions  of  the  act,  and  even  up- 
on this  direct  question  of  track  repair  or 
improvements,  it  must  be  conceded  the  federal 
authorities  are  controlling.  The  greatest 
number  and  latest  decisions  from  that  source 
liave,  we  think,  made  a  distinction  between 
rolling  stock,  tools,  and  other  appliances  of 
a  railroad  which  may  or  may  not  be  used 
in  its  interstate  service  and  its  tracks,  and 
settled  the  proposition  that  track  mainte- 
nance or  repairs  not  only  facilitate,  but  are 
imperatively  necessary  to,  all  interstate  com- 
merce passing  over  the  line;  and  the  work  of 
one  engaged  in  such  repairs  is  .  so  directly 
connected  and  immediately  beneficial  to  all 
c<imnierce  which  uses  the  road  that  ne  must 
be  regarded  as  covered  by  the  act."  But  m 
Louisville,  etc.  R.  Co.  v.  Carter  (Ala.)  70 
So.  65^,  it  was  held  that  an  engineer  who  was 
injured  while  repairing  a  locomotive  used 
to  draw  a  work  train  engaged  in  filling  a 
washout  on  an  interstate  line,  but  which  loco- 
motive moved  within  the  state  at  all  times, 
was  not  empl^ayed  in  interstate  commerce 
and  could  not  bring  an  action  under  the 
Federal  act. 

In  Lloyd  v.  Southern  R.  Co.  166  N.  C.  24, 
81  S.  £.  1003,  it  was  held  that  an  ei|gineer 
injured  during  an  intrastate  trial  run  of 
an  engine,  used  exclusively  in  interstate  com- 
merce and  immediately  preparatory  to  an 
interstate  run  was  performing  a  duty  in 
interstate  commerce,  citing  North  Carolina 
R.  Co.  V.  Zacliary,  232  U.  S.  248,"  Ann.  Caa. 
1P14C  159,  34  S.  Ct.  305,  58  U.  S.  (L.  ed.) 
591. 

In  Cincinnati,  etc.  R.  Co.  v.  Clarke  (Ky.) 
185  S.  W.  94,  it  appeared  that  a  workman 
engaged  as  an  assistant  to  an  engine  hostler 
and  called  a  pan  puller,  whose  duty  it  was 
to  get  into  a  pit,  under  both  interstate  and 
intrastate  engines,  and  remove  the  ashes, 
was  injured  by  reason  of  the  negligent  back- 
ing up  of  a  switch  engine.  Tlie  court  held 
that  the  plaintiff  was  entitled  to  sue  under 
the  federal  act,  and  in  support  of  its  con- 
clusion said:  'There  is  no  contradiction  in 
the  evidence  in  regard  to  the  use  to  which 
the  ash  pit  was  put.  It  was  situated  under 
one  of  the  tracks  of  appellant,  and  wna  an 
instrumentality  designed,  constructed,  and 
used  by  the  carrier  for  the  purpose  of  rid- 
ding the  engines  used  in  its  operations  of 
the  ashes  produced  by  the  materials  used  in 
the  engines  to  make  the  power  which  was 


necessary  to  propel  them.  It  was  daily  and 
at  night  used  for  that  purpose  by  its  engines, 
which  were  engaged  in  interstate  commerce 
The  pit  was  a  useful  and  necessary  instru- 
mentality in  the  operation  of  its  engines, 
engaged  in  interstate  commerce.  The  ashes 
must  necessarily  be  taken  from  the  engines, 
and,  when  dropped  into  the  pit,  the  ashes 
must  be  thrown  from  the  pit  to  keep  it  in 
condition  and  repair  to  do  the  service  for 
which  it  was  used  and  designed*  I^  appellee, 
when  injured,  had  been  employed  in  repair- 
ing the  track  of  a  railroad  which  was  used 
for  hauling  cars  containing  freights  from  one 
state  into  another,  no  one  would  question 
the  fact  that  he  was  then  engaged  in  an  act 
in  aid  and  furtherance  of  interstate  com- 
merce, and  that  his  case  would  properly  be 
one  under  the  provisions  of  the  federal  act. 
The  pit  in  question  was  a  permanent  struc- 
ture and  part  of  the  equipment  of  appellant 
for  the  transportation  of  interstate  com- 
merce, just  as  the  bridge  was  in  the  much- 
quoted  case  of  Pedersen  v.  Delaware,  etc.  K. 
Co.  229  U.  S.  146,  33  S.  Ct.  648,  57  U.  8. 
(L.  ed.)  1125,  Ann.  Cas.  1914C  153.  .  .  . 
In  the  case  at  bar  the  ash  pit  was  a  neces- 
sity for  the  'expedition  and  efficiency  of  the 
commerce,'  as  mentioned  in  the,  Pedersen 
case.  It  was  constructed  and  used  for  the 
purpose  of  cleaning  the  ashes  and  cinders 
from  engines  used  in  interstate  commerce. 
When  appellee  received  his  injuries,  accord- 
ing to  his  evidence,  he  was  employed  in  h\» 
customary  Avork  of  throwing  the  ashes  from 
it  so  as  to  preserve  its  efficiency  for  use  for 
the  purpose  of  taking  the  ashes  from  the 
interstate  and  intrastate  engines,  and  the 
ashes  which  he  was  then  throwing  out  were 
deposited  in  tlie  pit  from  engines  then  in  use 
by  appellant  in  interstate  commerce.  His 
work  was  intimately  connected  with  the 
transportation  of  interstate  shipments  of 
freights  end  other  interstate  commerce,  and 
necessary  for  its  efficient  and  expeditious 
transportation,  and  so  closely  connected  with 
it  as  a  part  of  it.  Hence  at  the  time  of  his 
jnjur\  the  appellant  was  employed  in  inter- 
state commerce."  To  substantially  the  same 
effect  see  Grybowski  v.  Erie  R.  Co.  88  N.  J. 
L.  1,  95  AU.  764. 

In  Staley  v.  Illinois  Central  R.  Co..  268 
III.  356,  109  N.  E.  342,  L.R.A.  1916 A  450. 
reversing  186  III.  App.  593,  it  appeared  that 
a  machinist  about  to  repair  the  whistle  rod 
of  an  engine  used  in  interstate  commerce 
was  knocked  down  and  killed  by  another 
engine  used  in  both  interstate  and  intrastate 
commerce.  The  court  held  that  the  federal 
act  applied. 

In  Chesapeake,  etc.  R.  Co.  v.  Kornhoff, 
167  Ky.  .353,  180  S.  W.  523.  it  appeared  that 
a  machinist  while  engaged  in  repairing  a 
turntable    which    was    used   for   both    inter- 
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state  and  intrastate  trains,  was  injured 
by  reason  of  use  of  the  turntable  in  turning 
an  engine,  which  had  just  arrived  from  an 
interstate  journey  and  was  being  placed  in 
the  roundhouse.  It  was  held  that  it  was  en- 
gaged in  interstate  commerce  and  was  within 
the  provisions  of  the  act.  In  refuting  the 
contention  that  the  incoming  train  had  com- 
pleted its  interstate  trip  before  the  engine 
was  placed  on  the  turntable  the  court  said: 
''The  argument  is  made  that  this  engine  had 
ended  its  interstate  trip  when  it  was  dis- 
connected from  the  train,  and  that  it,  there- 
fore; ceased  to  be  an  appliance  used  in  in- 
terstate commerce.  We  cannot  agree  with 
this  contention.  If  the  question  hinged  en- 
tirely upon  the  correctness  of  this  position, 
the  appellant  could  not  succeed,  because  we 
are  convinced  that  the  engine  at  the  time  was 
still  being  ustid  as  an  appliance  in  interstate 
commerce  until  it  reached  the  location  where 
it  would  rema^in  until  called  upon  for  an- 
other trip  or  for  other  purposes,  and  its 
interstate '  trip   was   not  ended   until   then." 

In  Shanks  v.  Delaware,  etc.  R.  Co.  239  U. 
S.  656,  36  S.  Ct.  188,  affirming  the  reported 
case,  it  was  held  that  a  workman  employed 
in  a  machine  shop  of  a  railroad  company 
engaged  in  both  interstate  and  intrastate 
commerce  whose  usual  duties  consisted  in 
repairing  locomotives  but  who  was  injured  in 
taking  down  an  overhead  shaft,  which  was 
used  to  communicate  power  to  some  of  the 
machinery  used  in  the  repair  shop,  was  said 
not  to  be  engaged  in  interstate  commerce  at 
the  time  of  the  occurrence  and  did  not  come 
under  the  Federal  Employers*  Act. 

In  Truesdell  v.  Chesapeake,  etc.  R.  Co. 
159  Ky.  718,  169  S.  W.  471,  it  was  held 
that  a  laborer  injured  while  engaged  in  laying 
rails  on  the  roadbed  of  an  interstate  railway, 
was  entitled  to  sue  under  the  federal  act.  To 
substantially  the  same  effect  see  Cincinnati, 
etc.  R.  Co.  v.  Tucker,  168  Ky.  144,  181  S.  W. 
940;  aiunt  V.  Pennsylvania  R.  Co.  249  Pa. 
St.  522,  96  Atl.  109.  So  a  section  hand 
killed  while  working  on  a  road  used  in  inter- 
state commerce  has  been  said  to  be  within 
the  purview  of  the  federal  act.  Rogers  v. 
New  York  Cent.  etc.  R.  Co.  157  N.  Y.  S.  83. 

An  assistant  foreman  of  a  gang  of  men 
on  a  work  train,  engugcd  in  renloving  old 
rails  and  other  material  from  the  tracks 
and  roadbed  of  a  railroad  company,  which 
road  was  used  both  in  inter  and  intra  state 
commerce,  and  who  was  injured  while  so 
employed,  has  been  declared  to  come  within 
the  act  even  though  the  train  on  which  he 
was  at  work  did  not  go  without  the  state  in 
which  it  was  in  on  the  day  of  the  accident. 
Philadelphia,  etc.  R.  Co.  v.  McConnell,  228 
Fed.  263,  142  C.  C.  A.  666.  To  substantially 
the  same  effect  see  Lombardo  v.  Boston,  etc. 
R.  Co.  223  Fed.  427;  Canadian  Pac.  R.  Co.  v. 


Thompson,  232  Fed.  363  (—  CCA.—). 
But  in  Bravis  v.  Chicago,  etc.  R.  Co.  217  Fed. 
234,  133  C  C  A.  228,  a  laborer  employed 
in  the  construction  of  a  railroad  bridge,  GOO 
ft.  distant  from  a  railroad,  and  on  a  cut-off 
more  than  a  mile  in  length  which  had  never 
been  provided  with  rails  or  used  as  a  rail- 
road, but  which  when  completed  was  intend- 
ed to  be  used  in  interstate  commerce,  was 
held  not  to  be  engaged  in  interstate  com- 
merce. The  court  said:  "The  Federal  Em- 
ployers' Liability  Act  protects  only  those 
employed  in  interstate  commerce.  Those  em- 
ployed in  the  preparation  or  construction  of 
roadbeds,  rails,  ties,  cars,  engines,  and  other 
instrumentalities  which  are  intended  for  use 
in  interstate  commerce,  but  have  never  been 
and  are  not  in  use  therein,  are  not  employed 
in  interstate  commerce,  and  are  not  pro- 
tected by  that  act."  So  in  Chicago,  etc.  R. 
Co.  V.  Steele,  183  Ind.  444,  108  N.  E.  4,  it 
was  held  that  a  laborer  injured  while  work- 
ing on  a  track  which  was  intended  to  be  used 
in  interstate  commerce,  but  which  had  not 
up  to  that  time  been  so  used,  was  said  not 
to  be  engaged  in  interstate  commerce.  In 
Raymond  v.  Chicago,  etc.  R.  Co.  233  Fed.  239 
( —  CCA.  — ),  it  was  held  the  construction 
of  a  tunnel  for  a  railroad  engaged  in  inter- 
state and  intrastate  commerce,  was  not  in 
itself  an  act  of  interstate  eommeree,  and  that 
a  laborer  injured  during  the  construction  of 
the  tunnel  could  not  recover  under  the  fed- 
eral act,  followmg  Bravis  v.  Chicago,  etc. 
R.  Co.  supra. 

A  person  employed  as  a  laborer  in  a  con- 
struction gang,  operating  a  steam  shovel  for 
the  purpose  of  removing  earth  from  the  road- 
bed and  tracks  of  a  railway  company  to  facili- 
ate  the  transportation  of  trains  used  in  inter- 
state commerce,  has  been  declared  to  be 
entitled  to  the  beneffts  of  the  act.  Tralich  v. 
Chicago,  etc.  R.  Co.  217  Fed.  675. 

In  Columbia,  etc.  R.  Co.  v.  Sauter,  223  Fed. 
604,  139  C  C  A.  160,  an  employee  of  a 
railroad  company  who  was  killed  while  work- 
ing on  the  construction  of  a  temporary  rail- 
road bridge  which  was  intended  to  be  used  in 
inter'state*  commerce  was  declared  to  come 
within  the  act.  To  the  same  effect  see  Long 
V.  Lusk  (Ark.)  186  S.  W.  601. 

In  Louisville,  etc  R.  Co.  v.  Walker,  162 
Ky.  209,  172  S.  W.  617,  an  employee  who 
was  engaged  in  repair  work  on  a  trestle  and 
who  was  injured  while  walking  from  work 
on  the  trestle  to  a  bunk  house  was  regarded 
as  being  still  engaged  in  interstate  commerce. 
But  in  McKee  v.  Ohio  Valley  Electric  R.  Co. 
(W.  Va.)  88  S.  E.  616,  it  was  held  that  a 
laborer  in  an  excavation,  made  under  a 
wooden  trestle  over  wliich  the  trains  of  an 
interstate  railroad  ran  suid  engaged  in  mak- 
ing a  foundation  for  a  new  steel  bridge  to  he 
substituted  for  the  wooden  trestle,  was  not 
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engaged  in  interstate  conMnerce,  his  work 
not  being  intimately  enough  connected  with 
interstate  commerce. 

An  employee  of  a  railroad  company  repair- 
ing a  locomotive  which  had  been  retired  to 
the  roundhouse  for  a  period  of  three  days, 
but  which  when  in  service  was  used  for  both 
inter  and  intra  state  commerce,  being  used 
70  %  of  the  time  in  interstate  commerce, 
has  been  held  to  be  engaged  in  interstate 
rather  than  intrastate  commerce.  Southern 
Pac.  Co.  V.  Pillsbury  (Cal.)  151  Pac.  277. 
And  in  Cross  v.  Chicago,  etc.  R.  Co.  191  Mo. 
App.  202,  177  S.  W.  1127,  a  roundhouse 
employee  of  an  interstate  road  who  while 
stepping  from  a  ladder  which  he  used  in 
cleaning  an  engine,  and  on  his  way  to  operate 
a  turntable,  was  injured  by  turning  his 
ankle  on  a  piece  of  hose  that  had  been  negli- 
gently left  at  the  foot  of  the  ladder,  was 
held  to  be  engaged  in  interstate  commerce 
and  entitled  to  sue  under  the  federal  act. 

A  person  injured  while  engaged  in  tearing 
down  a  roundhouse,  which  had  been  partially 
destroyed  by  fire,  for  the  purpose  of  erecting 
a  new  one  which  "very  likely  was  to  be  used" 
in  interstate  commerce,  has  been  held  not 
to  be  engaged  in  interstate  commerce.  Thom- 
as V.  Boston,  etc.  R.  Co.  218  Fed.  143, 
rever»'mg  219  Fed.  180,  134  C.  C.  A.  554. 

In  Deal  v.  Coal,  etc.  R.  Co.  215  Fed.  285, 
affirmed  Coal,  etc.  Co.  v.  Deal,  231  Fed.  604, 
it  was  held  that  an  employee  of  an  interstate 
railroad  who  was  injured  in  repairing  a  tele- 
graph line  maintained  by  the  railroad  com- 
pany for  the  purpose  of  directing  the  opera- 
tion of  its  trains  was  within  the  act.  To 
substantially  the  same  effect  see  Ross  v. 
Sheldon  (la.)  154  N.  W.  499.  And  in 
Saunders  v.  Southern  R.  Co.  167  N.  C.  375, 
83  S.  E.  573,  it  was  held  that  a  railroad 
employee  who  met  his  death  while  installing 
a  block  signal  system  between  points  in  the 
same  state,  to  be  used  in  interstate  com- 
merce, in  which  the  road  was  engaged,  was 
within  the  federal  act.  So  in  Cincinnati,  cto. 
R.  Co.  v.  Bonham,  130  Tenn.  435,  171  S. 
W.  79,  a '  signal  man  whose  duty  it  was 
to  keep  in  repair  a  certain  part  of  a  sig- 
nal system  used  by  a  railroad  company  in 
both  interstate  and  intrastate  commerce, 
was  held  to  be  engaged  in  interstate  com- 
merce. 

In  Wesseler  v.  Great  Northern  R.  Co. 
(Wash.)  155  Pac.  1063,  an  express  messenger 
in  charge  of  the  electric  plant  on  an  inter- 
state train  whose  duty  it  was  to  stay  on 
during  the  entire  journey,  who  was  injured 
while  turning  on  the  electric  current 
to  illuminate  the  train,  was  declared 
to  be  engaged  in  interstate  commerce  even 
though  there  was  not  at  that  particular 
xnonient  of  time  any  interstate  freight  or 
passengprs. 


A  person  engaged  in  making  repairs  on  an 
engine  used  to  carry  both  interstate  and  in- 
trastate merchandise,  and  which  on  its  last 
trip  prior  to  the  accident,  and  its  first  trip 
after  tlie  accident  carried  both  interstate  and 
intrastate  freight  has  been  held  to  be  em- 
ployed in  interstate  commerce  at  the  time 
of  the  accident,  and  entitled  to  sue  under 
the  federal  act.  Winters  v.  Minneapolis,  etc. 
R.  Co,  126  Minn.  260,  148  N.  W.  106,  motion 
to  send  down  remittitur  denied  127  Minn. 
532,  148  N.  W.  1096.  But  in  Okrzsezs  v. 
Lehigh  Valley  R.  Co.  170  App.  Div.  15,  155 
N.  Y.  S.  919,  a  railroad  employee  working 
in  a  repair  shop  at  the  repair  of  a  car  which 
had  been  used  previously  in  both  interstate 
and  intrastate  commerce  was  held  not  to  be 
engaged  in  interstate  commerce  at  the  time 
of  the  injury.  In  .Missouri,  etc.  R.  Co.  v. 
Denahy  (Tex.)  .166  S.  W.  529,  a  contrary 
view  was  taken  on  similar  facts.  And  see 
Lorick  v.  Seaboard  Air  Line  Ry.  102  S.  C. 
276,  86  S.  E.  675. 

A  person  engaged  in  repairing  a  pumping 
station  which  supplies  water  to  engines  carry- 
ing interstate  and  intrastate  commerce  is  at 
work  on  an  instrumentality  of  interstate 
commerce  and  is  within  the  federal  act. 
Kewkirk  v.  Prior  (Mo.)  183  S.  VV.  682.  And 
a  workman  on  a  station  used  in  both  inter- 
state and  intrastate  commerce  has  been  held 
to  be  engaged  in  interstate  commerce.  Chros- 
ciel  V.  New  York  Cent.  etc.  R.  Co.  159  N.  Y. 
S.  924. 

In  Illinois  Ont.  R.  Co.  v.  Rogers,  221 
Fed.  62,  136  C.  C.  A.  530,  it  was  held  that 
an  employee  of  a  railroad  company  who  whilo 
standing  near  a  railroad  track  and  engaged 
in  cleaning  stencils  for  the  marking  of  cars 
used  in  interstate  commerce  was  injured,  was 
not  engaged  in  interstate  commerce  and  was 
not  entitled  to  the  benefit  of  the  act. 

In  Salmon  v.  Southern  R.  Co.  133  Tenn. 
223,  180  S.  W.  165,  a  superintendent  super- 
vising the  unloading  of  a  car  of  paint  which 
was  to  be  placed  in  a  storehouse  and  later 
to  be  used  on  cars  in  interstate  commerce, 
intrastate  commerce,  and  other  properties  of 
the  railroad,  was  held  not  to  be  engaged  in 
interstate  commerce. 

In  Clark  v.  Chicago  Great  Western  R.  Co. 
(la.)  152  N.  W.  635,  it  was  held  that  a 
trainmaster  injured  while  supervising  the  re- 
pair work  on  a  side  track  which  had  been 
used  for  interstate  trains  was  said  to  come 
within  the  purview  of  the  federal  act.  And 
in  Lynch  v.  Central  Vermont  R.  Co.  (Vt.) 
95  Atl.  683,  it  was  held  that  a  division  road- 

I 

master  who  while  repairing  a  broken  benni 
on  the  caboose  of  a  train  carrving  both 
intrastate  and  interstate  commerce,  was 
killed,  was  within  the  federal  act.  To  sul)- 
stantially  the  same  effect  see  Anest  v.  Colum- 
bia, etc.  R.  Co.  89  Wash.  609,  154  Pac.  1100. 
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£mpix>yee  Supplying  Fuel  or  Wateb. 

In  Southern  R.  Co.  v.  Peters  (Ala.)  69 
So.  611,  it  was  held  that  a  worker  employed 
at  a  coal  chute,  who  was  injured  while 
getting  a  "buggy"  of  coal  ready  for  an 
interstate  train,  was  engaged  in  interstate 
commerce  and  entitled  to  maintain  an  action 
under  the  act.  To  substantially  the  same 
effect  see  Armbruster  v.  Chicago,  etc  R.  Co. 
166  la.  165,  147  N.  W.  337.  Compare 
Zavitovsky  v.  Chicago,  etc.  R.  Co.  161  Wis. 
461,  154  N.  W.  974. 

And  it  has  been  held  that  a  laborer  em- 
ployed to  wheel  coal  to  heat  a  repair  shop 
of  a  railroad  company,  engaged  in  both  in- 
trastate and  interstate  commerce,  in  which 
shop  most  of  the  cars  repaired  were  those 
used  in  interstate  commerce,  was  engaged  in 
interstate  commerce.  Cousins  v.  Illinois 
Cent.  R.  Co.  126  Minn.  172,  148  N.  W.  58, 
the  court  said:  "That  the  men  engaged  in 
repairing  the  cars  were  employed  in  inter- 
state commerce  is  well  settled.  That  an  em- 
ployee, carrying  materials  to  the  shop  to  be 
used  in  repairing  the  cars,  would  be  em- 
ployed in  interstate  commerce,  the  Pedersen 
case  decides.  It  seems  no  extension  of  the 
construction  thus  given  to  the  statute  to 
hold  that  an  employee  carrying  coal  for  use 
in  heating  the  shop  where  the  repairs  were 
made  is  employed  in  interstate  commerce. 
The  repairs  could  not  be  made  unless  the 
shop  was  heated." 

But  a  person  employed  as  a  miner  of  coal 
for  railroad  use  cannot  recover  under  the 
federal  act.  Delaware,  etc.  R.  Co.  v.  Yur- 
konis,  220  Fed.  429,  137  C.  C.  A.  23. 

In  Harrington  v.  Chicago,  etc.  R.  Co. 
(Mo.)  180  S.  W.  443,  it  was  held  that  the 
fact  that  a  person  was  employed  in  hauling 
coal  to  a  shed  for  the  purpose  of  supplying 
engines  in  both  interstate  and  intrastate 
trips  was  not  in  itself  sufficient  to  warrant 
the  finding  that  he  w^as  engaged  in  interstate 
commerce.  But  in  Barlow  v.  Lehigh  Val.  R. 
Co.  214  N.  Y.  118,  107  N.  E.  814,  affirming 
judgment  158  App.  Div.  768,  143  N.  Y.  S. 
1053,  wherein  it  appeared  that  an  engineer 
of  a  switch  engine  was  injured  while  switch- 
ing cars  of  coal  which  had  arrived  from  a 
point  without  the  state,  for  the  purpose  of 
being  placed  on  a  trestle,  so  that  the  coal 
could  be  dumped  into  pockets  to  supply  en- 
gines used  in  both  intrastate  and  interstate 
commerce,  it  was  held  that  he  was  engaged 
in  interstate  commerce.  The  court  said: 
"The  plaintiff's  right  to  recover  under  the 
federal  act  is  maintained  on  two  grounds: 
1,  that  the  transportation  of  the  coal  from 
Sayre,  Pa.,  though  for  the  defendant's  own 
use,  was  interstate  commerce  and  was  not 
completed  until  the  cars  were  actually  placed 
on  the  trestle  to  be  unloaded;  2,  that  the  act 


of  placing  the  cars  on  the  trestle,  so  that 
the  coal  could  be  dumped  into  pockets  from 
which  it  could  be  transferred  to  the  tenders 
of   engines  engaged   in    interstate   commerce 
was  so  closely  connected  with  and  related  to 
interstate  commerce  as  to  be  a  part  of  it. 
We  think  the' action  may  be  sustained  upon 
both  theories.    Transportation,  if  not  strictly 
commerce,  is  at  least  the  particular  part  of 
commerce  in  which  the  defendant  is  engaged 
and  which  said  act  was  intended  to  regulate. 
It  is  not  practical  in  determining  the  appli- 
cation  of   the   federal   or   the   state   law   to 
distinguish  between  the  transportation  of  sup- 
plies from  one  state  to  another  for  the  car- 
riers'   own    use    and    the    transportation    of 
merchandise  for  sale  or  exchange.    Enough  dif- 
flculties  from  conflicting  laws  and  authorities 
in  the  case  of  carriers  engaged  in  both  in- 
terstate and  intrastate  commerce  now  exist 
without  unnecessarily  creating  others.    Con- 
gress has  undertaken  to  regulate  the  liability 
of  carriers  to  their  employees  while  engaged 
in    interstate   commerce,   and   modern   condi- 
tions require  that  all  interstate  transporta- 
tion be  regarded  as  commerce  or  an  agency 
of  commerce,  subject  to  the  federal  statute 
and    under    the    supervision    of    the    federal 
authorities.     ...     If  the  plaintiff  had  ac- 
tually been  coaling  an  engine  preparatory  to 
its  moving  interstate  cars,  he  would  plainly 
have   been  engaged   in   interstate   commerce. 
(North  Carolina  R.  Co.  v.  Zachary  [232  V. 
S.  248,  34  S.  Ct.  305,  58  U.  S.   (L.  ed.)   591. 
supra.)     The  placing  of  the  coal  cars  on  the 
trestle  was  one  step  removed  from  such  work, 
but   it   was  certainly  no   more  remote  than 
the  carrying  of  bolts  to  repair  a  bridge,  which 
was    held    to   be    so    closely   connected    with 
interstate  commerce  as  to  be  a  part  of  it.'* 
In   Kamboris  v.   Oregon- Washington   R.   etc. 
Co.  75  Ore.  358,  146  Pac.  1097,  it  was  held 
that  a  workman  whose  duty  it  was  to  unload 
into  coal  bins  or  pockets  coal  which  was  to 
be   used   later   for   interstate   and   intrastate* 
engines  was  engaged  in  interstate  commerce, 
and  the  court  went  so  far  as  to  hold  that  the 
act  of  blocking  the  wheels  of  a  car  of  coal 
before  emptying  it,  was  within  the  limits  of 
interstate  commerce,  and  that  a  suit  for  the 
death  of  such  employee  could  be  maintained 
under   the   federal   act.      In   support   of    it^ 
position  the  court  said:     "In  the  case  at  bar 
we   cannot   see    why   the   act   of   furnishing 
the  coal  for  fuel,  and  placing  the  same  in  the 
pockets  of  the  chute  to  be  used  partly  in  the 
engines  engaged  in  interstate  traffic,  was  not 
just  as  essential   in  the  matter  of  running 
interstate   trains   as   the   act  of   taking   the 
same  out  of  such  chute  or  pockets  and  plac- 
ing  it  upon   the  tenders  of  the  engines,   or 
any  other  act  of  the  employees  in  running 
the    engines    and    trains    transporting    such 
commodities.     If   it  were   impossible  to   fill 
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the  position  of  the  deceaaed,  and  .the  coal 
was  not  furnished,  interstate  commerce  would 
stop  or  be  retarded  to  that  extent,  and  it 
clearly  seems,  to  us  that  the  general  duties 
of  the  decedent,  as  well  as  the  act  he  was 
performing  at  the  particular  time  of  the  in- 
jury, had  a  very  substantial  bearing  upon 
And  relation  to  interstate  commerce.  It  can- 
not be  said  consistently  that  the  decedent  was 
not  engaged  in  his  duty  because  he  was  wait- 
ing for  the  cars  to  approach  the  proper  place 
in  order  to  block  the  wheels.  It  might  as 
well  be  said  that  a  switchman  was  not  en- 
gaged in  his  duty  while  waiting  for  a  train 
to  pass  a  switch  in  order  to  turn  the  same. 
The  act  of  placing  the  cars  of  coal  in  the 
chute  was  similar  to  decedent's  general  du- 
ties of  shoveling  coal,  and  was  a  necessary 
service  in  preparing  the  fuel  for  the  engines 
hauling  the  interstate  trains.'' 

In  Tonsellito  v.  New  York  Gent.  etc.  R.  Co. 
87  N.  J.  L.  651,  94  Atl.  804,  it  was  held 
that  an  employee  of  a  railroad  company  who 
was  injured  in  adjusting  a  switch,  to  enable 
an  engine  to  make  a  short  trip  to  a  store- 
house for  the  purpose  of  taking  down  a 
barrel  of  oil  preparatory  to  making  an  in- 
terstate journey,  was  engaged  in  interstate 
commerce  and  as  such  was  entitled  to  main- 
tain an  action  under  the  federal  act. 

But  in  La  Casse  v.  New  Orleans,  etc.  R. 
Co.  135  La.  129,  04  So.  1012,  it  appeared  that 
the  plaintiff's  intestate  was  employed  in  a 
railroad  roundhouse  and  was  killed  while 
steaming  up  a  locomotive  which  was  some- 
times used  in  interstate  and  sometimes  in 
intrastate  commerce.  It  had  on  the  preced- 
ing day  made  an  intrastate  run  and  its 
next  run  was  uncertain.  The  court  held  that 
the  deceased  was  not  engaged  in  interstate 
commerce  and  hence  was  not  within  the  fed- 
eral act. 

A  person  engaged  in  repairing  a  pumping 
station  which  supplied  water  to  engines 
carrying  interstate  and  intrastate  commerce 
is  at  work  on  an  instrumentality  of  inter- 
state commerce  and  as  such  is  within  the 
federal  act.  Newkirk  v.  Prior  (Mo.)  183 
S.  W.  682. 

Employee   Guabding   or   Inspectino   Pbop- 

EBTY. 

In  Boyle  v.  Pennsylvania  R.  Co.  221  Fed. 
4.^3,  affirmed  Boyle  v.  Pennsylvania  R.  Co. 
228  Fed.  266,  142  C.  C,  A.  558,  it  was  held 
that  there  could  be  no  recovery  for  the  death 
of  a  train  inspector  killed  while  inspecting  a 
train  which  sometimes  was  engaged  in  inter- 
state and  at  other  times  intrastate  com- 
merce, depending  on  the  destination  of  the 
pas.sengers.  but  which  on  the  particular  oc- 
casion did  not  have  any  passengers  whose 
de#»t ination  was  bevond  the  state. 

In  Pecos,  etc.  R.  Co.  v.  Rosen  bloom  (Tex.) 
177  S.  W.  fl52,  denying  rehearing  173  S.  W. 
Ann.  Cas.  1916E.— 31. 


215,  a  yard  clerk  employed  in  a  railroad 
yard  having  interstate  and  intrastate  cars, 
who  at  the  time  of  his  accident  was  walking 
by  the  side  of  an  interstate  freight  car  for 
what  purpose  it  was  not  known,  was  said 
not  to  be  engaged  in  interstate  commerce 
and  not  within  the  federal  act. 

In  Smith  v.  Industrial  Ace.  Conuniasion,. 
26  Cal,  App.  560,  147  Pac.  600,  it  was  held 
that  a  watchman  employed  in  the  yards  of 
an  interstate  railroad  whose  duty  it  was 
to  keep  trespassers  from  the  trains,  and 
who  boarded  an  interstate  train  in  compli- 
ance with  this  duty,  and  then  alighted  to 
chase  several  trespassers  from  the  train  and 
the  railroad  yards  and  was  injured  by  the 
accidental  explosion  of  a  cartridge  in  his 
revolver,  was  held  to  come  under  the  act. 
But  in  Chicago,  etc.  R.  Co.  v.  Industrial 
Board  of  Illinois  (111.)  113  N.  £.  80,  a 
watchman  employed  in  a  railroad  yard,  w^hicb. 
contained  a  few  cars  used  in  interstate  com- 
merce and  others  not  carrying  interstate 
commerce,  who  was  injured  while  inspecting 
certain  cars  not  shown  to  be  used  in  inter- 
state commerce,  was  declared  not  to  be  en- 
gaged in  an  act  of  interstate  commerce  at 
the  time  of  his  injury.  Compare  Pittsburgh, 
etc.  R.  Co.  V.  Farmers'  Trust,  etc.  Co.  183 
Ind.  287,  108  N.  E.  108. 

Employee  Going  1x>  ob  Retttibning  fbom 
Work  or  Temporarily  Diverted  Therefrom. 

In  Baltimore,  etc.  R.  Co.  v.  Whitacre,  124 
Md.  411,  92  Atl.  1060,  it  appeared  that  a 
brakemun  employed  on  an  interstate  train 
was  just  about  to  board  the  train  when  he 
was  requested  to  look  about  the  railroad 
yard  for  a  boy  to  get  the  crew  a  drink- 
ing cup,  and  while  so  doing  was  injured. 
It  was  held  that  he  was  engaged  in  inter- 
state commerce  at  the  time  of  his  injury 
and  was  entitled  to  maintain  suit  under  the 
federal  act. 

In  Knowles  v.  New  York,  etc.  R.  Co, 
164  App.  Div.  711,  150  N.  Y.  S.  99, 
it  was  held  that  a  switchman  who  was  killed 
on  his  way  to  work  oki  a  switch  engine, 
used  sometimes  in  interstate  and  sometimes 
in  intrastate  work  was  not  engaged  in  inter- 
state commerce  in  the  absence  of  proof  that 
the  engine  was  used  exclusively  in  interstate 
commerce  or  that  it  was  about  to  be  used 
immediately  for  that  purpose. 

However,  in  Southern  R.  Co.  v.  Puckett, 
16  Ga.  App.  551,  85  S.  E.  809,  wherein  it 
appeared  that  a  train  inspector  while  on 
duty  inspecting  interstate  trains,  which  was 
concededly  work  of  interstate  commerce,  was 
suddenly  summoned  to  aid  in  extricating  an 
injured  fellow  employee  from  underneath  a 
car,  it  was  held  that  while  so  engaged  he  was 
still  within  the  federal  act. 
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In  Erie  R.  Co.  v.  Van  Buskirk,  228  Fed. 
489,  143  C.  C.  A.  71,  it  appeared  that  an 
engine  hostler  assisted  a  fellow  workman 
to  remove  the  yoke  from  a  clam-shell  bucket 
and  while  doing  so  was  killed.  It  was  held 
that  even  assuming  that  his  duties  as  hostler 
were  within  the  scope  of  interstate  commerce, 
the  act  of  hoisting  the  yoke  from  the  clam- 
shell bucket  was  hot  an  act  of  interstate 
commerce  and  that  consequently  the  deceased 
was  not  within  the  act. 

In  Louisville,  etc.  R.  Co.  v.  Walker,  162 
Ky.  209,  172  S.  W.  517,  an  employee  who 
was  engaged  in  interstate  commerce  duties 
and  who  was  injured  while  walking  from 
work  on  the  trestle  to  a  bunk  house  was 
held  to  be  an  employee  and  engaged  in 
interstate  commerce. 

A  fireman  who  was  engaged  in  "making  up 
trains"  for  an  interstate  journey,  but  who 
during  a  temporary  lull  in  the  work  was 
injured  has  been  held  to  come  under  the  act. 
Alabama  Great  Southern  R.  Co.  v.  Skotzy 
(Ala.)  71  So.  335.  See  also  Byram  v.  Illinois 
Cent.  R.  Co.    (la  )    154  N.  W.  1006. 

Employee  Working  on  Watebcraft. 

In  Erie  R.  Co.  v.  Jacobus,  221  Fed.  335, 
137  C.  C.  A.  151,  it  was  held  that  an  em- 
ployee of  an  interstate  railroad  company, 
w^ho  was  engaged  on  a  tugboat  owned  by  the 
railroad,  to  carry  freight  between  points 
in  New  Jersey  and  New  York,  and  who  was 
injured  while  fastening  the  tug  to  a  dock  was 
employed  in  interstate  commerce.  The  court 
said:  *'What  the  tug  was  doing  at  the 
instant  of  the  accident  was  simply  tying  up 
to  the  wharf;  but  the  character  of  the  trip 
which  she  was  completing,  or  the  character 
of  the  trip  which  she  contemplated,  depend- 
ed, of  course,  upon  what  she  had  done  just 
before,  or  what  she  intended  to  do  just  sub- 
sequent to,  the  time  of  the  injury.  Tlie 
thing  which  she  had  immediately  done,  or 
intended  immediately  to  do,  was  pertinently 
and  properly  charged  by  the  court,  in  order 
to  determine  the  character  of  the  thing  she 
was  then  doing..  In  other  words,  in  order  to 
ascertain  whether  she  was  engaged  in  inter- 
state or  intrastate  commerce,  and  therefore 
whether  redress  for  the  injury  done  was  with- 
in or  without  the  act,  it  waa  necessary  to 
determine  whether  her  presence  and  the  act 
of  tying  up  to  the  dock  constituted  the  last 
act  in  a  transaction  of  interstate  commerce 
or  the  first  act  preliminary  and  necessary  to 
such  a  transaction."  But  in  Hammill  v. 
Pennsylvania  R.  Co.  88  N.  J.  L.  717,  94 
Atl.  313,  it  was  held  that  an  employee  of  a 
railroad  company,  which  was  the  lessee  of  a 
canal  and  which  Used  the  same  as  an  inter- 
state waterway,  was  not  engaged  in  inter- 
state copimerce  because,  the  court  said,  he 
was  employed  on  a  canal  and  not  on  a  rail- 
road. 
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Idaho  Supreme  Court — April  16,  1914. 
26  Idaho  1;  140  Pac.  773. 


Mines    and    Minerals  —  Shaft    as    Nui- 
sance. 

It  is  lawful  for  the  miner  to  sink  holes, 
pits,  and  shafts  on  mineral  lands,  and  to  do 
so  is  not  of  itself  an  act  of  neigligence,  and 
an  excavation,  pit,  or  shaft  made  by  a  miner 
in  the  prosecution  of  his  work  is  not  of 
itself  a  nuisance. 

Unsnarded  Shaft  —  Liability  of  Owner. 

The  owner  of  a  mining  claim  is  not  liable 
to  the  owner  of  live  stock  for  damages  re- 
sulting from  live  stock  running  at  large  fall- 
ing into  a  pit,  prospect  hole,  or  mining  sliaft 
left  open  by  the  miner,  and  the  locator  or 
owner  of  mining  claims  is  not  bound  by  law 
to  fence  or  inclose  the  same  in  order  to  pro- 
tect live  stock  running  at  large  on  the  public 
domain  from  being .  injured  by  falling  into 
the  same. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Bear  Lake 
county:     BuDCE,  Judge. 

Action  for  damages.  Elisha  Strong  et  al., 
plaintiffs,  and  Lucius  P.  Brown  et  al.,  defend- 
ants. Judgment  for  defendants.  Plaintiffs 
appeal.  The  facts  are  stated  in  the  opinion. 
Affibmed. 

T.  L.  Qlenn  for  appellants. 
Chas,  E.  Harris  for  respondents. 

[3]  AiLSHiE,  C.  J. — ^This  action  was  com- 
menced to  recover  damages  for  the  loss  of 
livestock  that  were  running  on  the  public 
range  and  strayed  on  to  the  premises  af  the 
defendants  and  fell  into  certain  **pit8"  or  ex- 
cavations that  had  been  made  on  the  defend- 
ants' premises  in  the  prosecution  of  work  on 
[4]  their  phosphate  mines.  A  demurrer  to 
the  complaint  was  sustained  and  judgment  of 
dismissal  was  enter^xL  and  this  appeal  was 
thereupon  prosecuted. 

The  only  question  arising,  therefore,  is  as 
to  the  sufficiency  of  the  complaint  to  state 
a  cause  of  action.  The  material  allegations 
thereof  are  as  follows: 

"2.  That  at  all  times  herein  mentioned  the 
defendants  were  joint  owners  of  and  in  pos- 
session of  the  following  phosphate  mining 
claims.  (Here  follows  a  description  of  the 
claims  which  are  located  in  Bannock  county. ) 

"3.  That  on  the  day  of  May,    1912» 

plaintiffs  were  and  for  some  time  prior  there- 
to were  the  owners  of,  in  possession  of  and 
entitled  to  the  possession  of  the  following  de- 
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scribed  animals,  to  wit:  (Here  follows  a 
description,  of  the  animals  and  allegations  of 
the  value  thereof.)  That  in  the  month  of 
April,  1912,  the  said  mares  and  horses  were 
turned  upon  the  public  range  to  graze,  that 
BO  while  on  said  range.,  the  blue  mare  fell  into 
a  pit  on  said  first  claim  and  was  killed  there- 
by; that  the  gelding  while  so  upon  said  range 
fell  into  a  pit  on  said  second  claim  and  was 
killed  thereby;  that  the  said  gray  mare,  while 
so  upon  said  range,  fell  into  a  pit  on  said 
third  claim,  and  was  killed  thereby;. that  the 
defendants  in  utter  disregard  of  the  rights  of 
plaintiffs  negligently,  wrongfully  and  care- 
lessly, after  digging  said  pits,  failed  to  in- 
close the  same,  so  as  to  protect  stock  turned 
upon  the  range,  and  when  said  pits  became 
(illed  with  snow  they  were  so  hidden  from 
view  that  the  said  horses  walked  into  said 
pits  and  were  thereby  killed  and  destroyed 
to  plaintiff's  damage  in  the-  sum  of  five  him- 
dred  and  twenty-five  dollars  ($525.00.)" 

The  important  and  material  question  in 
this  case  is  whether  a  miner,  prospector  or 
land  owner  is  guilty  of  negligence  in  leaving 
prospect  holes,  pits  or  shafts  open  and  un- 
fenced  on  the  public  domain  or  elsewhere  up- 
on mineral  lands.  In  other  words,  must  the 
miner  and  prospector  fence  and  inclose  pros- 
pect holes,  pits  and  mining  shafts  and  tunnels 
to  protect  livestock  running  at  large  from 
falling  into  them?  In  this  case  it  stands  ad- 
mitted that  the  respondents  were  the  owners 
and  in  possession  of  certain  phosphate  claims, 
and  that  they  had  [5]  opened  "pits"  on  these 
claims  and  the  horses  belonging  to  the  appel- 
lants strayed  on  to  the  claims,  fell  into  the 
pits  and  died. 

The  statutes  of  the  United  States  authori;se 
the  prospector  and  miner  to  go  upon  the  pub- 
lic domain  and  prospect  for  precious  metals 
and  locate  mining  claims,  and  the  statutes 
require  that  certain  work  must  be  done, 
which  includes  digging  a  pit  or  sinking  a 
shaft  in  order  to  hold  such  location.  It  is 
clear,  therefore,  that  to  make  such  excavation, 
either  on  a  man's  own  land  or  upon. the  public 
domain,  is  not  of  itself  a  wrongful  act,  and 
the  thing  done  does  not  of  itself  constitute 
a  nuisance.  The  miner  has  a  right  to  do 
these  things,  and  that  right  is  not  one  of 
sufferance  or  tolerance,  but  it  is  authorized 
by  positive  statute.  On  the  other  hand,  under 
the  laws  of  this  state  a  man  may,  allow  his 
horses  to  run  at  large,  and  they  may  roam 
and  graze  wherever  their  instinct  may  lead 
them  upon  unfenced  and  uninclosed  lands. 
In  other  words,  the  owner  of  unfenced  or  un- 
inclosed land  cannot  maintain  an  action  for 
damages  against  the  owner  of  such  stock  be- 
cause they  happen  to  feed  and  graze  upon  his 
lands. 

Neither  the  government  of  the  United 
States  nor  the  state  of  Idaho  has  enacted 


any  statute  requiring  the  locator  of  a  mining 
claim  to  fence  the  same  or  to  in  any  way 
protect  or  inclose  any  pits,  shafts  or  excava- 
tions on  such  claim  against  livestock.  In 
order  for  one  to  be  liable  for  damages  he  must 
be  guilty  of  some  act  of  negligence.  Such 
negligence  may  consist  of  omission  or  commis- 
sion. It  seems  to  us  that  when  a  mining 
claim  is  left  unfenced,  as  between  the  owner 
thereof  and  the  owner  of  grazing  livestock, 
there  exists  concurrent  risks.  The  owner  of 
the  mining  claim  incurs  the  risk  of  having 
livestock  herd  and  graze  over  his  land  and 
claim,  and  he  takes  the  chances  of  any  in- 
cidental damages  which  they  may  do  his  prop- 
erty by  reason  of  having  free  ingress  thereto. 
On  the  other  hand,  the  owner  of  such  live- 
stock, while  he  has  the  privilege  of  permitting 
his  livestock  to  run  at  large  and  graze  over 
the  uninclosed  property,  takes  the  concurrent 
risk  of  such  stock  getting  into  dangerous 
places,  falling  into  pits  or  excavations  or  get- 
ting into  buildings  or  works  belonging  to  the 
land  owner  and  getting  maimed  or  killed. 

[6]  While  the  owner  of  such  trespassing 
livestock  cannot  be  held  in  damages  by  the 
owner  of  the  real  property  unless  the  land 
has  been  lawfully  inclosed,  on  the  other  hand, 
the  owner  of  such  realty  should  not  be  held 
liable  for  an  injury  which  such  trespassing 
animals  may  receive  imder  such  circum- 
stances. The  man  who  turns  his  livestock 
out  on  to  the  public  range  takes  innumerable 
risks  of  their  being  killed  or  injured.  The 
mountainous  country  is  full  of  crags,  canyons, 
pitfalls  and  innumerable  places  where  they 
may  as  easily  become  injured  as  from  falling 
into  mining  excavations.  It  would  be  a  very 
dangerous  precedent  to  establish  in  a  state 
like  this,  where  mining  and  prospecting  are 
carried  on  by  such  a  large  number  of  people, 
to  say  that  every  miner  and  prospector  must 
fence  or  in  some  way  secure  and  protect  every 
prospect  hole,  mining  shaft  and  pit  against 
roaming  livestock.  We  cannot  believe  that 
the  law  imposes  such  an  obligation. 

This  court,  in  considering  the  respective 
rights  of  property  owners  to  enjoy  the  free, 
unrestricted  use  of  their  several  properties, 
in  the  case  of  Bellevue  v.  Daly,  14  Idaho  545, 
125  Am.  St.  Rep.  179,  94  Pac.  1036,  14  Ann. 
Cas.  1136,  15  L.R.A.(N.S.)  992,  quoted  with 
approval  from  Professor  Beach  as  follows: 

"It  may  be  stated  as  a  general  proposition 
that  every  man  has  a  right  to  the  natural  use 
and  enjoyment  of  his  property,  and  if,  while 
lawfully  in  such  use  and  enjoyment  without 
negligence  or  malice  on  his  part,  an  unavoid- 
ahle  loss  occurs  to  his  neighbor,  it  is  damnum 
absque  injuria,  for  the  rightful  use  of  one's 
own  land  may  cause  damage  to  another  with- 
out any  legal  wrong.'' 

Our  attention  has  been  called  to  but  one 
case  which  seems  to  be  in  point  on  the  facts 
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under  consideration  in  this  case,  and  that 
is  the  case  of  Beinhorn  v.  Griswold,  27  Mont. 
79,  94  Am.  St.  Rep.  818,  69  Pac.  667,  69  L.R.A. 
771.  There  the  defendant  was  the  lessee  of  a 
mining  claim  and  mill  site.  The  property 
was  not  inclosed  by  any  legal  fence.  He  had 
placed  upon  the  property  a  number  of  vats 
containing  a  solution  of  certain  poisonous 
chemicals  and  water,  and  the  plaintiff's  cattle 
strayed  on  to  the  premises  and  drank  of  the 
solution  and  [7]  died.  The  plaintiff  there- 
upon commenced  an  action  against  the  de- 
fendant to  recover  damages  to  the  extent  of 
the  value  of  the  cattle.  The  supreme  court 
of  Montana  gave  the  matter  a  very  thorough 
consideration,  and  reached  the  conclusion  that 
the  mine  owner  was  not  liable  for  damages, 
that  he  had  committed  no  wrong  or  tort  and 
was  in  no  respect  guilty  of  negligence,  and 
should  not  be  held  for  damages.  In  process 
of  the  court's  discussion  and  consideration  of 
this  question  it  was  said: 

"This  is  his  right,  for  the  cattle  are  tres- 
passing. The  owners  of  domestic  animals 
hold  no  servitude  upon,  or  interest,  temporary 
or  permanent,  in  the  open  land  of  another, 
merely  because  it  is  open.  If  the  land  owner 
fails  to  'fence  out'  cattle  lawfully  at  large,  he 
may  not  successfully  complain  of  loss  caused 
by  such  livestock  straying  upon  his  un inclosed 
land.  For  under  these  circumstances  the  tres- 
pass is  condoned  or  excused — the  law  refuses 
to  award  damages.  While  the  land  owner,  by 
omitting  to  fence,  disables  himself  from  in- 
voking the  remedy  which  is  given  to  those 
who  inclose  their  property  with  a  legal  fence, 
and  while  the  cattle  owner  is  thereby  relieved 
from  liability  for  casual  trespasses,  it  is  nev- 
ertheless true  that  the  cattle  owner  has  no 
right  to  pasture  his  cattle  on  the  land  of 
another,  and  that  cattle  thus  wandering  over 
such  lands  are  not  rightfully  there.  They  are 
there  merely  by  the  forebearance,  sufferance, 
or  tolerance  of  the  nonfencing  land  owner; 
there  they  may  remain  only  by  his  tolerance. 
The  cattle-owning  plaintiff  did  not  owe  to 
the  land-owning  defendant  the  duty  to  fence 
his  cattle  in.  The  latter  did  not  owe  to  the 
former  the  duty  to  fence  them  out.  Neither 
of  them  was  under  obligation  to  the  other  in 
that  regard.  The  defendant  is  not  liable  in 
this  action  unless  he  was  negligent.  There 
cannot  be  negligence  without  breach  of  duty. 
Hence,  manifestly,  the  defendant  was  not 
guilty  of  negligence  in  omitting  to  prevent  the 
plaintiff's  cattle  from  going  upon  his  unfenced 
land." 

The  foregoing  observations  are  peculiarly 
applicable  to  the  facts  of  the  case  we  have  un- 
der consideration.  We  are  satisfied  that  the 
trial  court  properly  sustained  the  demurrer 
and  [8]  dismissed  the  action,  and  that  under 
the  allegations  of  the  complaint  the  defend- 
ants were  not  liable  for  damages. 


The  judgment  should  be  affirmed,  and  it  is 
so  ordered,  with  coats  in  favor  of  respondent. 
Sullivan,  J.,  concurs. 
Petition  for  rehearing  denied.  , 

NOTE. 

liiability  of  Hine  Owner  or  Operator 
for  Injuries  Resulting  froni  Un- 
Snarded  Mlnins  Ezoavations. 

It  has  been  held  that  a  mine  owner  or 
operator  though  not  the  oi^ner  of  the  soil  is 
bound  to  fence  or  guard  the  opening  of  the 
shaft  of  his  mine  and  liable  for  injuries  to 
a  horse  resulting  from  its  falling  into  an  un- 
guarded   mining    excavation.      Williams    v. 
Groucott,  4  B.  &  S.  149,  116  E.  C.  L.  149,  9 
Jur.  N.  S.  1237,  32  L.  J.  Q.  B.  237,  8  L.  T. 
N.  S.  458,  11  W.  R.  886;  Green  v.  Kansas, 
etc.   Coal   Co.   63   Mo.    App.   606.     Thus   in 
Williams  v.  Groucott,  supra,  it  was  held  that 
the  defendant  who  had  a  license  to  dig  a  shaft 
for  mining  purposes  was  liable  in  damages 
for  the  death  of  a  horse  caused  by  falling  in- 
to the  shaft  which  was  not  properly  and  ef- 
fectually covered.    Sustaining  a  judgment  for 
the   plaintiff,   Cockburn,   C.   J.   said:      "The 
question  is  certainly  a  nice  and  also  a  novel 
one,  namely,  whether,  when  a  mine  has  been 
severed  from   the  ownership  of  the  surface 
soil,  with  licenbe  to  the  oii^'ner  of  the  mine 
to  sink   a  shaft  through  the  surface,   it  is 
incumbent  on  him  to  protect  the  owner  of 
the  surface  against  injury  to  his  cattle  by  rea- 
son of  the  shaft,  or  whether  it  rests  with  the 
owner  of  the  surface  to  protect  th^m  against 
it  himself.    On  this  subject  there  is  no  posi- 
tive law,  or  statutory  enactment,  or  mining 
custom,  and  in  the  actual  case  there  is  no 
stipulation  as  to  the  duty  of  fencing  the  shaft. 
On  the  one  hand  the  owner  of  the  surface 
may  say  to  the  owner  of  the  minerals,    'You 
have  had  license  given  you  to  dig  this  shaft, 
still  it  is  incumbent  on  you  to  fence  it,  for 
it  is  a  reasonable  thing  to  impose  upon  yon 
the  duty  of  seeing  that  no  injurious  conse- 
quences beyond  the  loss  of  so  much  soil  shall 
accrue  to  me  in  consequence  of  it.'     On  the 
other  hand,  the  man  who  sinks  the  shaft  may 
say.    'In  making  this  shaft  I  did  no  more  than 
I  was  given  a  right  to  do;  and  if,  in  conse- 
quence of  that,  dangerous  consequences   are 
likely  to  arise  to  your  cattle  on  the  surface, 
it  is  for  you  to  guard  against  them.'    And  the 
question  is,  whether  the  man  sinking  the  shaft 
is  entitled  to  make  that  answer,  or   is   he 
under   an    implied    obligation    to    fence    the 
shaft?    I  am  of  opinion  that  it  is  more  rea- 
sonable to  expect  that  the  man  whose   act 
produces  the  danger  should  do  all  that    is 
reasonably    necessary    to    prevent    injurious 
consequences  to  the  owner  of  the  surface  soil, 
who  does  not  know  that  a  shaft  will  be  sunk. 
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or,  if  80,  when  or  where  it  will  be  sunk."  And 
in  Green  v.  Kansas,  etc.  Coal  Co.  63  Mo.  App. 
606,  it  appeared  that  the  plaintiff  was  in 
possession  of  a  pasture  as  ''co-cropper  or  ten- 
ant'' ot  his  father,  the  owner.  The  defendant 
purchased  the  coal  underlying  this  land,  and 
the  right  to  mine  it,  from  the  plaintiff's  fath- 
er. By  reason  of  mining  the  coal  from  under 
the  surface  a  part  of  it  fell  in,  leaving  a  hole 
into  which  the  plaintiff's  horse  fell.  Neither 
the  defendant  nor  the  plaintiff  had  fenced  or 
guarded  the  hole  although  each  had  known 
of  its  existence  for  a  month  before  the  acci- 
dent. Affirming  a  judgment  for  plaintiff  the 
court  said:  "The  sole  question  presented  to 
us  by  the  instructions,  which  were  offered 
by  defendant  below,  the  refusal  of  which  is 
urged  here  as  error,  is  whether  the  court 
should  have  found  as  a  matter  of  law  that 
it  was  contributory  negligence  in  plaintiff  to 
turn  his  animal  into  the  pasture  knowing  the 
hole  in  the  ground  was  unfenced.  The  in- 
structions declare  that  notwithstanding  de- 
fendant's negligence  (which  the  case  con- 
cedes), yet,  since  plaintiff  knew  the  hole  was 
unguarded,  he  could  not  recover.  We  cannot 
say  that  it  was  error  in  the  court  to  refuse 
these  declarations.  We  are  not  willing  to 
assert  as  a  matter  of  law  that  it  is  contrib- 
utory negligence  for  an  owner  to  turn  his 
horse  into  'a  pasture'  which  has  a  hole  made 
by  the  falling  in  of  a  portion  of  the  surface. 
We  are  not  advised  as  to  the  size  of  the  pas- 
ture or  the  hole.  We  are  not  advised  as  to 
whether  there  was  anything  about  the  open- 
ing in  the  ground  to  attract  a  horse,  such  as 
pasturage  or  food  of  any  kind.  In  short  we 
have  no  information  except  that  it  was  a 
pasture,  and  that  'a  part  of  its  surface'  had 
fallen  in,  'leaving  the  hole  into  which  plain- 
tiff's mare  fell,'  There  may  have  been  many 
circumstances  or  facts,  connected  with  the 
act  of  turning  in,  which  would  tend  strongly 
to  relieve  the  act  altogether  of  negligence,  or 
which  would  make  it  a  matter  of,  at  least, 
questionable  propriety.  If  the  latter  was  the 
case  it  could  not  be  said  to  be  negligence  as 
a  matter  of  law."  In  Knuckey  v.  Redruth 
Rural  Dist.  Council  [1904]  1  K.  B.  (Eng.) 
382,  it  was  held  that  the  liability  to  fence  is 
cast  either  on  the  actual  o^iier  of  a  mine  or 
on  a  person  who  has  an  interest,  akin  to 
ownership,  in  the  minerals  of  the  mine.  The 
action  was  brought  to  recover  damages  for 
injuries  sustained  by  a  horse  belonging  to 
plaintiff  by  reason  of  its  having  fallen  down 
a  well,  formed  by  the  shaft  of  an  abandoned 
mine  within  the  district  of  which  the  defend- 
ants were  the  sanitary  authority.  The  county 
court  judge  found  as  a  fact  that  the  well 
was  a  public  well  and  that  it  was  an  old 
pit  shaft;  but  he  held  that  the  defendants 


were  not  owners  of  the  mine  or  persons  in- 
terested in  the  minerals  of  same  within  the 
statute,  and  that  they  were,  therefore,  not 
under  any  statutory  duty  to  fence  the  shaft. 
Dismissing  an  appeal  from  a  judgment  for 
the  defendants  Lord  Alverstone  said:  "The 
plaintiff's  case  is  based  upon  s.  13  of  the 
Metalliferous  Mines  Regulation  Act,  1872, 
and  the  question  which  we  have  to  determine  is 
whether  the  defendants  were  bound  to  per- 
form the  statutory  duty  of  fencing  the  shaft 
of  this  mine  imposed  by  that  section.  If 
the  section  stood  alone,  without  the  inter- 
pretation section,  it  would  be  clear  that  the 
duty  to  fence  is  placed  upon  the  owner  of  the 
mine,  and  upon  every  other  person  interested 
in  the  minerals  of  the  mine;  the  word  'there- 
of clearly  refers  to  the  word  *mine.'  Sec.  41 
extends  the  meaning  of  the  word  'mine'  in 
the  act  so  as  to  make  it  include  every  shaft 
in  and  adjacent  to  and  belonging  to  a  mine; 
and  I  agree,  therefore,  that  the  owner  of  a 
shaft  connected  with  a  mine  would  be  a  per- 
son liable  to  fence  under  s.  13.  But  s.  41 
goes  on  to  define  the  term  'owner'  when  used 
in  relation  to  a  mine,  and  it  is  expressly  pro- 
vided that  it  does  not  include,  amongst  others, 
a  person  who  is  merely  the  owner  of  the  soil 
and  not  interested  in  the  minerals  of  the 
mines.  In  my  opinion,  whether  you  take  s.  13 
alone  or  in  conjunction  with  s.  41,  it  is  not 
the  person  in  whom  is  vested  merely  the  legal 
ownership  of  the  soil  round  the  shaft,  but  the 
actual  owner  of  the  mine  or  of  a  shaft  con- 
nected with  the  mine,  or  any  other  person 
interested  in  the  minerals  of  that  mine,  who 
is  liable  under  s.  13  to  fence  the  shaft.  It  is 
quite  clear  that  the  defendants  are  not  in- 
terested in  the  minerals  of  this  mine,  and 
therefore  thev  are  not  the  owners  of  the  mine 
or  of  the  shaft,  so  as  to  bring  them  under 
the  statutory  liability  to  fence  imposed  by  s. 
13." 

On  the  other  hand  the  reported  case  holds 
that  a  mine  owner  or  operator  is  not  guilty 
of  negligence  in  leaving  pits  and  shafts  open 
and  unfenced  on  the  public  domain  or  else- 
where on  mineral  lands,  and  that  there  can 
be  no  recovery  for  damages  resulting  from 
live  stock  running  on  a  public  range  and  fall- 
ing into  the  same.  To  practically  the  same 
effect  is  Knight  v.  Abert,  6  Pa.  St.  472,  47 
Am.  Dec.  478,  wherein  the  court  said:  "He 
who  suffers  his  cattle  to  go  at  large,  takes 
upon  himself  the  risks  incident  to  it.  If  it 
were  not  so,  a  proprietor  could  not  sink  a 
well  or  a  saw  pit,  dig  a  ditch  or  a  mill-race, 
or  open  a  stone  quarry  or  a  mine  hole  on 
his  own  land,  except  at  the  risk  of  being 
made  liable  for  consequential  damage  from  it, 
which  would  be  a  most  unreasonable  restric- 
tion of  his  enjoyment." 
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V. 

NATIOKAI.  COUNCIL  OF  KNIGHTS 
AND  TiADTF,S  OF  SECITRITY. 

Minnesota  Supreme  Court — March  19,  1915. 

120  Minn.  137;  161  N.  W.  90S. 


Beneficial  Societies  —  Amendment  of 
By-laws  —  Effect  on  Ezistins  Con- 
tracts. 

Where  the  insurance  contract  between  a 
fraternal  beneficiary  association  and  its 
members  jprovided  that  if  the  insured  com- 
mitted suicide,  sane  or  insane,  within  two 
years,  the  association  should  be  liable  for 
only  one-fifth  the  amount  of  the  benefit  cer- 
tificate, and  that  the  insured  should  be  bound 
by  the  laws  of  the  order  then  in  force  or 
thereafter  enacted,  a  subsequent  amendment 
making  the  suicide  provision  effective  for  a 
period  of  five  years  is  binding  upon  a  mem- 
ber who  commits  suicide  while  sane,  and  upon 
those  claiming  under  his  benefit  certificate. 

[See  Ann.  Gas.  1913G  675.} 

Insanity  —  Suicide  as  Bvidenee. 

Sanity  is  presumed,  and  the  taking  of 
one's  own  life  does  not,  in  itself,  establish 
insanity. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Ramsey 
county:      Bbiix,   Judge. 

Action  on  benefit  certificate.  Elsie  Ledy, 
plaintiff,  and  National  Council  of  Knights 
and  Ladies  of  Security,  defendant.  From 
judgment  rendered,  plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.     Affirmed. 

Arthur  Chri^tofferaon,  Joseph  A.  A.  Bum- 
quist  and  Alvin  B,  Ohrisiofferson  for  appel- 
lant. 

William  G.  White  and  H.  E.  Hall  for  re- 
spondent. 

[138]  Tatlob,  C— On  February  12,  1908, 
defendant,  a  fraternal  beneficiary  associa- 
tion, issued  a  benefit  certificate  to  Bernard 
A.  Ledy  in  which  plaintiff,  his  wife,  was 
named  as  beneficiary.  The  contract  provided 
that  the  insured  should  be  bound  by  the  laws 
of  the  order  then  in  force  or  thereafter  enact- 
ed. On  December  10,  1912,  Ledy  committed 
suicide.  The  laws  of  the  order,  in  force 
in  1008,  provided  that,  if  the  assured  com- 
mitted suicide  within  two  years  after  receiv- 
ing his  certificate,  the  association  should  be 
liable  for  only  one-fifth  the  amount  of  such 
certificate.  By  an  amendment  to  such  laws 
which  went  into  effect  in  September,   1910, 


the  time  during  which  the  above  provision 
should  be  in  force  was  extended  to  a  period 
of  five  years  from  the  issuance  of  the  certifi- 
cate. Ledy  died  by  suicide  about  two  months 
before  the  five  years  expired.  Plaintiff  sued 
for  the  full  amount  of  the  certificate.  The 
trial  court  held  that  she  was  entitled  to  re- 
cover one-fifth  thereof  and  no  more.  She 
moved  for  a  new  trial  and  appealed  from 
the  order  denying  her  motion. 

The  only  controversy  is  whether  she  is 
entitled  to  recover  the  full  amount  of  the 
certificate,  or  is  limited  to  one-fifth  thereof 
by  the  above  provision.  In  either  event, 
certain  deductions  are  to  be  made  for  the 
benefit  of  the  reserve  fund,  but  these  amounts 
were  agreed  upon  and  are  not  in  controversy. 
The  statute  in  force  when  the  contract  was 
made  provided  that: 

"Any  changes,  additions  or  amendments  to 
said  charter  or  articles  of  association,  consti- 
tution or  laws  duly  made  or  enacted  subse- 
quent to  the  issuance  of  the  benefit  certificate 
shall  bind  the  member  and  his  beneficia- 
ries and  shall  govern  and  control  the  contract 
in  all  [139]  respects  the  same  as  though  sucli 
changes,  additions  or  amendments  had  been 
made  prior  to  or  were  in  force  at  the  time 
of  the  application  for  membership."  G.  S. 
1913,  §  3544. 

It  is  contended  that  the  amendment,  ex- 
tending the  period  during  which  the  suicide 
provision  should  remain  in  force,  is  un- 
reasonable and  void  as  against  contracts  en- 
tered into  before  its  adoption,  unless  the  rule 
announced  in  Thibert  v.  Supreme  Lodge,  etc. 

78  Minn.  448,  81  N.  W.  220,  47  L.R.A.   136, 

79  Am.  St.  Rep.  412;  Tebo  v.  Supreme 
Council  of  Royal  Arcanum,  89  Minn.  3,  93 
N.  W.  513;  Olson  v.  Court  of  Honor,  100 
Minn.  117,  110  N.  W.  374,  8  L.R.A.(N.S.) 
521,  117  Am.  St.  Rep.  676,  10  Ann.  Cas.  622; 
Rosenstein  v.  Court  of  Honor,  122  Minn. 
310,  142  N.  W.  331;  Ruder  v.  National 
Council  of  Knights,  etc.  124  Minn.  431,  145  N. 
W.  118,  has  been  changed  by  the  above  stat- 
ute; and  that  the  present  case  turns  upon 
the  construction  to  be  given  to  that  statute. 
We  cannot  assent  to  this  proposition. 

Where  a  fraternal  beneficiary  association, 
in  the  contract  for  insurance  entered  into 
with  its  members,  stipulates  that  they  shall 
be  subject  to,  and  bound  by,  the  subsequently 
enacted  laws  and  regulations  of  the  order, 
the  rule  is  well  nigh  universal  that  the 
association  must  exercise  the  power  so  re- 
served in  a  reasonable  manner,  and  that  a 
law  of  the  order,  enacted  under  such  power, 
which  would  make  an  unreasonable  change 
in  the  terms  of  prior  contracts,  is  void  as 
against  such  contracts.  While  the  courts 
differ  little  as  to  the  general  rule,  they  dif- 
fer much  as  to  what  amendments  are  un- 
reasonable within  the  meaning  of  the    rule. 
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They  agree  quite  generally,  however,  thai;  an 
amendment,  which  relieves  the  associationi 
in  whole  or  in  part,  from  liability  in  case 
the  assured  intentionally  ends  his  own  life, 
is  not  forbidden  by  the  rule  and  is  valid. 
Supreme  Commandery,  etc.  v.  Ainsworth,  71 
Ala.  436,  46  Am.  Rep.  332;  Fraternal  Union 
of  America  v.  Zeigler,  145  Ala.  287,  289, 
39  So.  751;  Scow  v.  Supreme  Coiucil,  etc. 
223  111.  32,  79  N.  £.  42;  Knights  of  Macca- 
bees of  World  Y«. Kelson,  77  Kan.  629,  95 
Pac.  1052;  Daughtry  v.  Knights  of  Pythias, 
48  La.  Ann.  1203,.  20  So.  712,  55  Am.  St. 
Rep.  310;  Domes  v.  Supreme  Lodge,  etc.  75 
Miss.  466,  23  So.  191;  Lange  v.  Royal  High- 
hinders,  [140]  75  Neb.  188,  106  N.  W.  224, 
110  N.  W.  1110,  10  L.R.A.(N.S.)  686,  121 
Am.  St.  Rep.  786;  Tisch  v.  Protected  Home 
Circle,  72  Ohio  St.  233,  74  N.  E.  188;  Su- 
preme Lodge,  etc.  ▼.  La  Malta,  95  Tenn.  157, 
31  S.  W.  493,  .30  L.R.A.  83S;  Clement  v. 
Clement,  113  Tenn.  40,  81  S.  W.  1249;  Hughes 
T.  Wisconsin  Odd  l^ellows'  Mut.  L.  Ins.  Co. 
98  Wis.  292,  73  N.  W.  1015.  In  the  above 
cases  it  appeared  that  the  insured  committed 
suicide,  but  it.  did  not  appear  that  he  was 
insane.  While  the  various  amendments  con- 
sidered in  those  oases  purported  to  bar  a 
recovery,  whether  the  insured  was  sane  or 
insane,  at  the  time  of  the  suicide,  and  the 
courts  held  them  valid  in  language  which  ap- 
parently upheld  all  the  provisions  therein, 
the  question  actually  decided  was  that  they 
were  valid  as  against  those  claiming  under 
a  member  who  committed  suicide  while  sane. 
Such  amendments  have  also  been  held  valid 
where  the  insured  committed  suicide  while 
insane.  Supreme  Tent  of  Knights  of  Mac- 
cabees V.  Hammers,  81  III.  App.  560,  82 
N.  E.  89;  Court  of  Honor  v.  Hutchens,  43 
Ind.  App.  321,  79  N.  £.  409;  Chambers  v. 
Supreme  Tent,  etc.  200  Pa.  St.  244,  49  Atl. 
784,  86  Am.  St.  Rep.  716;  Eversberg  v. 
Supreme  Tent,  etc.  33  Tex.  Civ.  App.  549, 
77  S.  W.  246.  Other  courts  have  held  such 
amendments  valid  where  the  insured  was 
sane  at  the  time  of  the  suicide,  but  invalid 
where  he  was  insane  and  not  responsible  for 
his  act.  In  Weber  v.  Supreme  Tent,  etc. 
172  N.  Y.  490,  65  N.  K.  258,  92  Am.  St.  Rep. 
753,  the  New  York  court  held  that  an  amend- 
ment extending  the  suicide  provision  from 
one  year  to  five  years  was  unreasonable  and 
void  aa  to  a  member  who  committed  suicide 
while  insane.  In  the  later  case  of  Shipman 
▼.  Protected  Home  Circle,  174  N.  Y.  398,  67 
N.  £.  83,  63  L.R.A.  347,  the  court  approved 
the  decision  in  the  Weber  case,  but  said 
that  in  the  Weber  case  there  was  a  finding 
that  the  insured  was  insane  at  the  time  of 
the  suicide,  while  there  was  not  such  finding 
in  the  case  then  under  consideration,  and 
held  that  the  insured  was  presumed  to  have 
been  sane,  and  that  the  amendment  was  valid 


in.  such  cases  and  bajred  a  recovery.  In 
Supreme  Conclave,  etc.  v.  Rehan«  1X9  Md. 
92,  Ann.  Cas.  1914D  58,  85  Atl.  1035,  46 
L.R.A.  (N.S.)  308,  the  court,  after  discussing 
the  authorities,  say: 

"We,  therefore,  hold  upon  what  we  regard 
as  the  safer,  sounder,  [141]  and  more  rea- 
sonable rule  upon  this  question,  that  the  after 
enacted  by-law  before  us  is  not  binding 
upon  the  plaintiff,  if  her  husband  took  bib 
own  life  ivhile  vnscme;  but  that  it  is  binding 
upon    her,    if   he    committed    suicide    while 


»> 


sane. 

In  Plunkett  v.  Supreme  Conclave,  etc.  105 
Va.  643,  55  S.  E.  9,  it  did  not  appear  ailirraa- 
tively  that  the  insured  was  insane.  The 
court  held  that  he  must  be  deemed  to  have 
been  sane  and  that  the  byrlaw  was  therefore 
valid  and  binding,  but  say  they  do  not  de- 
termine whether  it-  would  be  binding  in  case 
the  member  had.  been  insane.  In  Olson  v. 
Court  of  Honor,  IQO  Minn.  117,  HO  N.  W. 
374,  8  L.R.A.(N.S.)  621,  117  Am.  St.  R^p. 
676,  10  Ann.  Gas.  622,  this  court  held  that 
the  by-law,  there  under  oonaideration,  was  pot 
valid  or  binding  in  a  case  \\rhere  the  member 
was.  insane,  and  under  treatment  for  in- 
sanity, at  the  time  he  took  his  own  life. 
W^hether  an  amendment  enaoting  a  suicide 
provision  is  valid  and  binding  in  a  case  where 
the  insured  committed  suicide  while  ^ane, 
does  not  appear  to.hav.ebeen  cpnsidered  or  de- 
termined by  this  court.  A  few  cour^ts  have  held 
such  amendments  void  .(Lewine  v.  Supreme 
Lodge,  etc.  122  Mo.  App.  547,  99  S.  W.  821 ; 
Sautter  v.  Supreme  Conclave,  etc  72  l^T.  J. 
L.  325,  62  Atl  529)  ;  but,  as  sho<wn  by  the 
cases  hereinbefore  eited,  the  great  majority 
of  courts  hold  them  valid.  The  r^Eisons  as- 
signed are  various.  Attention  is  frequently 
called  to  the  fact  that,  at  common  law,  sui- 
cide was  a  crime  which  entailed  forfeiture  of 
property ;  that,-  while  the  successful  perpetra- 
tor is  beyond  the  reach  of  the  law,  he  com- 
mits an  act  which  is  maiwn  in  «e  and  which 
the  law  tries  to  prevent  by  all  the  means  in 
its  power;  that  he  has  no  moral,  legal  or 
other  right  to  commit  such  an  act;  that  the 
law  cannot  say  that  a  provision  wnich  pre- 
vents him  from  fastening  liability  upon  the 
association  by  his  own  criminal  act  volun- 
tarily  committed  is  unreasonable;  and  that 
such  a  provision  not  only  invades  no  legal  or 
vested  right,  but  takes  away  a  possible  in- 
centive to  commit  a  heinous  offense. 

In  the  instant  case  there  is  no  claim  that 
the  insured  was  insane,  and  he  is  presumed 
to  have  been  sane.  2  Dunnell,  Minn.  Dig.  § 
4516.  The  fact  that  he  committed  suicide  is 
not,  in  itself,  sucient  to  establish  insanity. 
Wilkinson  v.  Service,  249  HI.  146,  94  N.  E.  50, 
[142]  Ann.  Cas.  1912A  41,  and  cases  cited  in 
note.  We  think  there  is  a  wide  distinction 
between  a  case  where  death  results  from  the 
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irresponsible  act  of  an  insane  person,  and 
a  case  where  it  results  from  the  inten- 
tional act  of  a  person  in  his  right  mind; 
that  the  amendment  in  question  cannot  be 
declared  unreasonable,  either  upon  principle 
or  authority,  when  applied  to  a  case  in  which 
the  insured  committed  suicide  while  sane, 
even  if  the  statute  quoted  should  be  con- 
strued as  merely  a  legislative  enactment  of 
the  rule  previously  recognized  by  this  court; 
and  that  plaintiff  is  bound  by  the  provision 
as  amended. 
Order  affirmed. 


NOTE. 
Snioide  as  ETideaoe  of  Insanity. 

The  present  note  is  confined  to-  a  review 
of  the  recent  cases  discussing  suicide  as  evi- 
dence of  insanity.  The  earlier  decisions  on 
that  point  are  collected  in  the  notes  to 
Wilkinson  v.  Service,  Ann.  Cas.  1912A  41, 
and  Supreme  CJonclave,  etc.  v.  Miles,  84  Am. 
St.  Eep.  628.  Cases  relating  to  the  effect 
of  an  act  of  self-destruction,  while  sane  or 
insane,  on  the  contract  or  other  act  of  the 
person  committing  suicide,  are  without  the 
scope  of  this  note. 

The  recent  decisions  support  the  rule  that 
the  mere  fact  of  suicide  does  not  remove  the 
presumption  of  sanity  which  obtains  in  all 
cases  where  human  conduct  is  under  investi- 
gation, nor  does  the  law  draw  any  inference 
of  insanity  therefrom.  Grime  v.  Fletcher 
[1915]  1  K.  B.  (Eng.)  734,  84  L.  J.  K.  B. 
847  [1915]  W.  C.  &  Ins.  Rep.  250,  112  L.  T. 
N.  S.  840,  59  S.  J.  «33,  31  Times  L.  Rep.  168; 
Supreme  Council,  etc.  v.  Wishart,  192  Fed. 
453,  112  C.  C.  A.  591 ;  In  re  Miller,  3  Boyce 
(Del.)  477,.  85  Atl.  803;  Rudolph  v.  U.  S. 
36  App.  Cas.  (D.  C.)  379;  Mutual  L.  Ins. 
Co.  V.  Burden,  9  Ga.  App.  797,  72  S.  E.  295; 
In  re  Holmberg,  83  Misc.  245,  145  N.  Y. 
S.  846.  See  also  Benard  v.  Protected  Home* 
Circle,  161  App.  Div.  59,  146  N.  Y.  S.  232. 
And  see  the  reported  case.  In  Grime  v. 
Fletcher  [1915]  1  K.  B.  (Eng.)  734,  84  L.  J. 
K.  B.  847  [1915]  W.  C.  &  Ins.  Rep.  250,  112 
L.  T.  N.  S.  840,  59  S.  J.  233,  31  Times  L.  Rep. 
158,  it  appeared  that  a  workman's  eye  was 
injured  as  the  result  of  an  accident  arising 
out  of  and  in  the  course  of  his  employment, 
in  consequence  whereof  he  suffered  severe 
pain  and  became  greatly  depressed,  and  while 
in  that  condition  some  davs  later  committed 
buicide.  It  was  held  that  there  was  no  right 
to  compensation  unless  it  was  shown  that  the 
suicide  wa«  itself  due  to  insanity  caused  by 
the  accident.  It  was  also  held  that  the  fact 
that  the  deceased  had  committed  suicide  was 
not  evidence  of  insanity.  On  that  point, 
Lord  Cozen s-Hardy,   M.R.,   said:      "Some   of 


the  witnesses  who  were  called  took  the  view 
that  the  fact  that  a  man  commits  suicide  is 
in  itself  evidence  that  he  is  insane.  That  of 
course  is  quite  hopeless;  it  would  go  to 
show  that  there  never  could  be  a  criminal 
offense  in  suicide.  Attempts  to  commit  sui- 
cide come  before  criminal  courts  in  many 
forms,  and  it  is  idle  to  say  that  the  fact 
that  a  man  shoots  himself  with  intent  to 
kill  himself  is  evidence  of  insanitv.  It  is 
nothing  of  the  kind."  And  in  concurrence, 
Swinfen  Eady,  L.J.,  said:  "Really  the  only 
fact  here  is  the  suicide,  and,  from  that  alone, 
the  inference  cannot  be  drawn  that  the  man 
was  insane  when  he  committed  suicide." 

However,  the  fact  of  suicide  or  attempted 
suicide    may    be    taken    in    connection    witli 
other  evidence  with   which    it   is  consistent, 
to    show    insanity;    but,    standing   alone,    it 
cannot  support  the  issue.     Supreme  Council, 
etc.   V.   Wishart,   192   Fed.  453,   11   p.   C.   A. 
591;   Wasserman's  Estate,  170  Cal.  101,   148 
Pac.  931;  In  re  Miller,  3  Boyce   (Del.)    477, 
86  Atl.  803;  Rudolph  v.  U.  S.  36  App.  Cas. 
(D.   C.)    379;    Sovereign   Camp,  etc.  v.   Eth- 
ridge,   166  Ky.   796,   179   S.   W.   1022.      And 
see  the  reported  case.     In  Sovereign   Camp, 
etc.  V.  Ethridge,  supra,  an  action  on  an   in- 
gitrance  policy,  wherein  it  appeared  that  the 
decedent  had  been   arrested  on  a  charge   of 
stealing,  and  between  the  time  of  his  arrest 
and  the  day  set  for  his  trial   he  had  com- 
mitted suicide,  the  court  said:     "Aside  fmm 
the    manner    of   his    death    it   may'  well    be 
doubted   if  there  was   sufficient  evidence   to 
show  that  the  young  man  was  insane.     But 
considered   in   connection   with   the  evidence 
of  his  curious,  unnatural  conduct  observable 
for   some   weeks   before   his   death,   the   fact 
that  he  took  his  life  under  the  circumstances 
stated,  furnished  sufficient  evidence  that   at 
the  time  his  mind  was  So  \mbalanced  as  that 
he  did  not  know  or  appreciate  the  quality  of 
his  act  or  on  account  of  mental  unsoundness 
did  not  have  sufficient  will-power  to  control 
his  actions   to   authorize  the   submission    of 
this  issue  to  a  jury.    The  charge  against  him 
was  not  a  serious  one,  although  calculated  ta 
deeply  humiliate  and  distress  him,  and  it  Ir 
hardly  conceivable  that  he  should  have  taken 
his  life  unless  his  mind  was  so  unbalanced 
as  to  render  him   incapable  of  knowing*   or 
appreciating  what  he  was  doing." 

This  general  rule,  that  no  legal  inference 
or  presumption  of  insanity  is  to  be  drawn 
from  the  fact  of  suicide,  has  been  applied 
in  determining  the  liability  of  a  life  or  l>ene- 
fit  insurance  company,  where  it  appeared  that 
the  insured  had  committed  suicide.  Supreme 
Council,  etc.  v.  Wishart,  192  Fed.  453,  112 
C.  C.  A.  591.  Sovereign  Camp,  etc.  v.  Eth- 
ridge, 166  Ky.  795,  179  S.  W.  1022.  Aiul 
see  the  reported  case.  In  such  a  case,  the 
burden  is  on  the  plaintiff  to  prove  that  the 
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insured  was  not  of  a  sound  mind  at  the 
time  of  his  act  of  self-destruction.  Supreme 
Council,  etc.  v.  Wishart,  supra. 

Likewise,  the  rule  that  the  law  does  not 
infer  or  presume  insanity  from  the  fact  of 
suicide,  has  been  applied  in  determining  the 
testamentary  capacity  of  a  person  committing 
suicide,  with  the  result  that  the  suicidal  act 
has  been  held  not  to  show  a  lack  of  testamen- 
tary   capacity.      Wasserman's    Estate,    170 
Cal.    101,    148    Pac.    931;    In   re    Miller,    3 
Boyce  (Del.)   477,  85  Atl.  803;  In  re  Holm- 
berg,  83  Misc.  245,  145  N.  Y.  S.  846.    In  the 
case  of  In  re  Miller,  supra,  the  court  said: 
"Neither   from   an    attempt   at   suicide,   nor 
from  the  completed  act,  does  the  law  draw 
any  inference  of  insanity.    The  proof  of  such 
an  attempt   or   act   djoes  not   establish   un- 
soundness of  mind  at  aa  antecedent  or  sub- 
sequent period  of  time.    It  stands  simply  as 
a  fact,    together   with    all   the   other    facts 
shown  by  the  evidence,  from  which  the  jury 
are  to  determine  whether  the  deceased,   at 
the  time  of  making  his  will,  was  of  sound 
or  unsound  mind."     And  in  the  case  of  In 
re  Holmberg,   supra,   it  was  held   that  the 
mere  fact  that  the  testatrix  had  taken  poison 
with  suicidal  intent,  did  not  of  itself  war- 
rant the  deduction  that  her  mind  was  un- 
sound, or  that  she  lacked  testamentary  capac- 
ity at  the  time  of  making  her  will,  which 
she  drew  herself  six  days  later. 
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Maliciovs  Proseontion  <—  Nature  of 
ProseoutioiL  —  Proceeding;  to  Abate 
Nnisanoe. 

An  action  for  malicious  prosecution  will 
not  lie  for  the  malicious  filing  of  a  com- 
plaint under  the  Public  Health  Act  against 
the  occupier  of  premises  to  compel  the  clean- 
ing and  disinfecting  thereof. 

[See  note  at  end  of  this  case.} 

[600]  Appeal  from  the  judgment  of  Hor- 
ridge,  J.,  on  furtlier  consideration  after  the 
trial  of  the  action  with  a  jury;  reported 
[1914]  2  K.  B.  5. 

The  plaintiff  was  the  occupier  of  a  house  at 
Boraford,  certain  of  the  rooms  in  which  were 
in   BO  dirty   a  condition   that   on  April    1, 
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1913,  his  wife  wrote  to  the  defendant  Bailey, 
the  inspector  of  nuisances  for  the  Romford 
urban  district,  asking  him  to  view  the  prem- 
ises, and  inviting  his  assistance  to  compel 
the  landlord  to  do  the  necessary  cleansing  and 
repairs.  Bailey  inspected  the  premises,  and 
as  the  result  of  his  inspection  served  on  tliu 
plaintiff  a  notice,  dated  April  3,  under  s.  04 
of  the  Public  Health  Act,  1875,  that  the  want 
of  cleansing  of  the  rooms  in  question  amount- 
ed to  a  nuisance  and  requiring  him  within 
tu'enty-one  days  to  abate  the  same,  and  for 
that  purpose  to  strip  the  paper  off  the  walls 
and  cleanse  and  distemper  the  ceilings  and 
walls  of  the  rooms.  The  plaintiff  having 
failed  to  comply  [601]  with  the  notice,  on 
May  21  the  defendant  Bailey,  acting  upon  the 
instruction  of  the  defendant  council,  pre- 
ferred a  complaint  against  him  before  the 
Romford  justices  under  s.  95  of  the  said  Act 
to  enforce  the  abatement  of  the  nuisance  as 
required  by  the  notice..  At  the  hearing  the 
justices  dismissed  the  complaint  and  awarded 
the  plaintiff  5(.  58.  costs.  The  plaintiff  had 
in  defending  himself  against  the  prosecution 
incurred  further  costs  as  between  solicitor 
and  client  amounting  t»  ol,  15s.,  or  IIZ.  in  all. 
The  plaintiff  thereupon  brought  this  action 
for  malicious  prosecution.     At  the  trial  the 

.  jury  found  that  the  defendants  in  taking  pro- 
ceedings under  s.  95  were  actuated  by  malice, 
and  the  judge  ruled  tha.t  they  had  no  reason- 
able and  probable  cause  for  so  taking  them. 
A  verdict  was  given  for  2501.  damages. 

Horridge,  J.,  on  further  consideration  held 
that  the  complaint  was  a  proceeding  involving 
damage  to  the  plaintiff's  fair  fame  within  the 
first  of  the  three  heads  of  damage  stated  by 
Lord  Holt,  C.  J.,  in  Savile  v.  RoberU  (1698) 
1  Ld.  Raym.  374,  at  p.  378,  as  being  sufficient 
to  support  an  action  for  malicious  prosecu- 
tion, and  he  accordingly  gave  judgment  for 
the  plaintiff. 

The  defendants  appealed. 

Compsion,  K.  (7.  and  H.  Maddocka  for  ap- 
pellants. 

G.  W,  H.  Jones  and  A.  Creio  for  respondent. 

Hunt  d  Hunt,  solicitors  for  appellants. 

Lloyd  Richardson  d  Co,  solicitors  for  re- 
spondent. 

[606]  BucKLBT,  L.  J.  (after  stating  the. 
facta), — The  first  question  which  has  been 
argued  before  us  is  whether  the  action  is  in 
the  circumstances  maintainable.  An  action 
for  malicious  prosecution  will  lie  under  the 
circumstances  stated  by  Lord  Holt,  C.  J.,  in 
Savile  v.  Roberts,  1  Ld.  Raym.  374,  at  p  378. 
There  are  three  sorts  of  damage,  any  one 
of  which  is  sufficient  to  support  this  action. 
First,  damage  to  a  man's  fame,  as  if  the 
matter  whereof  he  is  accused  be  scandalous. 
Secondly,  damage  to  his  person,  as  where  a 
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man  is  put  in  danger  to  lose  his  life,  limb,  or 
libetty.      Thirdly,    damage    to   his    property, 
as  where  he  is  forced  to  expend  money  in 
necessary   charges   to  acquit  himself  of  the 
crime  of   which  he   is  accused.     The  action 
is  maintainable  if  and  only  if  it  falls  within 
one  or  other  of  those  three  heads.    An  action 
for  malicious  prosecution  may  lie  where  the 
proceedings  ai*e  civil  and  not  criminal.     But, 
as  was  pointed  out  by  Bowen,  L.  J.,  in  Quartz 
Hill  Consol.  Gold  Min.  Co.  v.  Eyre,  11  Q.  B. 
D.  674,  at  pp.  689-691,  it  is  in  very  few  cases 
that  an  action  for  malicious  prosecution  will 
lie  w^here  the  matter  is  one  of  civil  proceed- 
ings.   The  Lord  Justice  gave  this  reason  (at 
p.  689) :    "It  is  clear  that  Holt,  C.  J.,  con- 
sidered one  of  those  three  heads  of  damage 
necessary  to  support  an  action  for  malicious 
prosecution.    To  apply  this  test  to  any  action 
that  can  be  conceived  under  our  present  mode 
of  procedure  and  under  our  present  law,  it 
seems  .to  me  that  no   mere  bringing  of  an 
action,  although  it  is  brought  maliciously  and 
without   reasonable  or   probable   cause,   will 
give  rise  to  an  action  of  malicious  prosecu- 
tion.    In  no  action,  at  all  events  in  none  of 
the  ordinary  kind,  not  even  in  those  based  up- 
on fraud  where  there  are  scandalous  allega- 
tions in  the  pleadings,  is  damage  to  a  man's 
fair  fam6  the  necessary  and  natural   conse- 
quence of  bringing  the  action.     Incidentally 
matters  connected  with  the  action,  such  as 
the  publication  of  the  proceedings  in  the  ac- 
tion, may  do  a  man  an  injury;  but  the  brings 
ing  of  the  action  is  of  itself  no  injury  to  him. 
When  the  action  is  tried  in  public,  his  fair 
fame   will  be   cleared.  If   it   deserves   to  be 
cleared;   if  the  action  is  not  tried,  his  fair 
fame  [607]  cannot  be  assailed  in  any  way  by 
the  bringing  of  the  action.'*    So  the  exception 
of  civil  procecfdings,  so  far  as  they  are  except- 
ed, depends,  not  Upon  any  essential  difference 
between  civil  and  criminal  proceedings,  but 
upon  the  fact  that  in  civil  proceedings  the 
poison  and  the  .antidote  are  presented  simul- 
taneously.    The  publicity  of  the  proceedings 
is  accompanied  by  the  refutation  of  the  un- 
founded charge,  if  it  be  unfounded,  ifrhich  was 
made.    If  there  be  no  scandal,  if  there  be  no 
danger  of  loss  of  life,  liinb,  or  liberty,  if  there 
be  no  pecuniary  damage,  the  action  will  not 
lie.     Sir  James  Mansfield,  C.  J.,  in  Byne  v. 
Moore,  5  Taunt.  187,  at  p.  191,  1  E.  C.L.  69, 
73,  seems  to  me  to  have  said  very  much  the 
same:     *T  feel  a  difficulty  to  understand  how 
the  plaintiff  could  recover  in  the  present  ac- 
tion, wherein  he  could  recover  no  damages, 
because  lie.  clearly  has  not  proved  that  he  has 
sustained  any:  I  can  understand  the  ground 
upon  which  an  action  shall  be  maintained  for 
an  indictment  which  contains  scandal,  but  this 
contains  niiiu',  nor  does  ahy  danger  of  impris- 
onment result  from  it :  this  bill  was  a  piece  of 
mere  waste  paper."     So  that  what  I  have 


to  ascertain  for  the  purpose  of  seeing  whether 
the  action  will  lie  is  this:     Is  there,  within 
the  first  head,  scandal,  damage  to  fame?  or 
is  there,  within  the  second  head,  danger  of 
imprisonment?  or  is  there,  within  the  third 
head,  damage  to  property?     The  last  is  not 
in   question   in   this   case.     There   is  no   pe- 
cuniary damage.     Though  the  costs  incurred 
by  the  plaintiff  were  probably  larger  than  the 
51.   58.  which  were  allowed   to  him   bv   the 
justices,  it  is  well  established  that  the  differ- 
ence  between  solicitor  and  client  costs  and 
party  and  party  costs  is  not  legal  damage* 
Does  the  case  fall  within  the  second  head,  that 
is  to  say,  is  there  damage  to  the  plaintiff's 
person?     The  proceedings  were  taken  under 
ss.  94-96  of  the  Public  Health  Act,  1875.     If 
the  summons  had  suceeeded  a  fine  might  have 
been  imposed,  and  if  the  fine  had  not  been 
paid  a  warrant  of  distress  might  have  been 
issued  under  the  Summary  Jurisdiction  Acts, 
and  in  default  of  gooda  to  satisfy  the  distress 
imprisonment  might  have  followed.     In  that 
sense,  and  in  no  other  sense,  could  the  pro- 
ceedings have  resulted  in  imprisonment.     It 
seems  to  me  that  that  does  not  satisfy  the 
second   head.     There   are  r^any    proceedings 
which  may  result  in  imprisonment.     [608]  A 
judgment  in  an  ordinary  action  of  delit  maj 
eventually  be  followed  by  imprisonment  un- 
der s.  6  of  the  Debtors  Act,  1869,  but  it  will 
not  satisfy  the  second  head  of  damage  stated 
by  Lord  Holt,  because  the  person  is  not  im 
prisoned  by  virtue  of  the  proceedings.     Im- 
prisonment is  only  an  ultimate  result  which 
may  follow  upon  non-compliance  with  the  ob- 
ligation to  pay  the  money.    For  these  reasona 
the  case  does  not;  in  my  opinion,  fall  within 
the  second  head. 

It  remains  for  consideration  whether  the 
case  falls  within  the  first  head,  "damage  to 
his  fame,  as  if  the  matter  whereof  he  is  ac- 
cused be  scandalous."  It  seems  to  me  that 
it  is  necessary,  as  Bowen,  L.  J.,  said  in  Quarts 
Hill  Consol.  Gold  Min.  Co.  v.  Eyre,  11  Q.  B 
D.  p.  689,  for  tlie  plaintiff,  to.  show  that  dam- 
age to  his  fair  fame  is  the  necessary  and 
natural  consequence  of  the  proceedings  taken 
against  him.  It  is  said  that  this  is  k  criminal 
proceeding.  I  agree  that  it  id  in  a  sense.  It 
is  a  proceeding  which  may  result  in  the  im- 
position of  a  fine  for  failure  to  comply  vpith 
a  statutory  obligation.  In  Reg.  v.  Whit- 
church, 7  Q.  B.  D.  534,  it  was  held  that  an 
order  of  justices  under  these  sections  ol  the 
Public  Health  Act,  1875,  was  made  in  a 
'^criminal  cause  or  matter"  within  s.  47  of  the 
Judicature  Act,  1873.  Rayson  v.  South  Lon- 
don Tramways  Co.  [1893]  2  Q.  B.  304.  eocms 
to  me  to  be  distinguishable  from  this  case. 
There  it  was  held  that  an  action  for  malicious 
prosecution  would  lie.  The  imputation  c*<in- 
tained  in  the  charge  in  that  case  was  that 
the  plaintiff  was  a  common  cheat,  that  he  liad 
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iniTelled  in  a  tramcar  with  intent  to  avoid 
payment  of  his  fare.  That  was,  no  doubt,  a 
charge  that  the  plaintiff  had  committed  a 
breach  of  a  statutory  obligation  contained  in 
8.  51  of  the  Tramways  Act,  1870,  but  the  im- 
putation was  that  he  was  attempting  to  cheat 
the  tramway  company.  That  case  is  no  au- 
thority in  support  of  the  plaintiff's  conten- 
tion. The  matter  is  in  a  sense  criminal,  but 
that  does  not  conclude  the  question.  I  have 
to  see  whether  the  Institution  of  these  pro- 
ceedings necessarily  and  naturally  conveyed 
an  imputation  affecting  the  plaintiff's  fair 
fame.  There  are  many  proceedings,  such  as 
proceedings  for  obstructing  a  highway,  or  for 
keeping  pigs  in  an  improper  place,  which  are 
in  the  sense  I  [609]  have  above  indicated 
criminal.  But  no  one  would  say  that  a  per- 
son's fair  fame  was  affected  because  he  was 
summoned  for  keeping  a  pig  in  an  improper 
place,  or  for  allowing  a  dog  to  wander  about 
unmuzzled  contrary  to  a  muzzling  order. 
There  is  no  imputation  against  fair  fame  in 
such  a  case. 

The  complaint  in  the  present  case  was  that 
a  certain  house  was  not  in  such  a  state  of 
repair  as  was  necessary  for  the  purpose  of 
health  and  that  notice  had  been  served  upon 
the  plaintiff  as  the  occupier  thereof  under  s. 
94  of  the  Public  Health  Act,  1876,  requiring 
him  to  remedy  the  same.  Sect.  94  provides 
that  "on  the  receipt  of  any  information  re- 
specting the  existence  of  a  nuisance  the  local 
authority  shall,  if  satisfied  of  the  existence 
of  a  nuisance,  serve  a  notice  on  the  person 
by  whose  act,  default,  or  sufferance  the  nui- 
Rance  arises  or  continues,  or,  if  such  person 
cannot  be  found,  on  the  owner  or  occupier 
of  the  premises  on  which  the  nuisance  arises." 
Therefore  a  notice  of  this  kind  may  be  served 
upon  a  mere  occupier,  a  person  who  may  be 
in  no  way  responsible  for  the  state  of  repair 
in  which  the  premises  are  found.  He  may 
have  gone  into  occupation  the  day  or  the 
week  before,  and  he  may  have  been  properly 
served  with  the  notice,  because  the  person  by 
whose  act,  default,  or  sufferance  the  nuisance 
arose  or  continued  cannot  be  found.  How 
does  that  affect  his  fair  fame?  There  is  no 
evidence  that  the  proceedings,  which  originat- 
ed in  the  letter  written  by  the  plaintiff's  wife, 
affected  his  fair  fame.  It  seems  to  me  that 
in  these  circumstances  the  plaintiff  has  not 
succeeded  in  bringing  this  case  within  any 
one  of  the  heads  of  damage  specified  by  Lord 
Holt  as  being  sufficient  to  support  the  action. 
For  these  reasons  I  think  that  the  action 
cannot  be  maintained  and  that  judgment  must 
be  entered  for  the  defendants. 

[His  Lordship  also  said  that  in  his  opinion 
the  findings  of  the  jury  upon  the  question  of 
malice  were  against  the  weight  of  the  evidence 
and  were  inconsistent  findings,  and  that  the 
damages  were  excessive,  but  these  questions 
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became  immaterial  in  view  of  his  decision 
that  the  action  was  not  maintainable.] 

Phillimobb,  L.  J. — I  agree.  I  assume  that 
this  was  a  prosecution  in  a  criminal  matter, 
but  that,  in  my  opinion,  is  not  sufficient 
[610]  to  support  an  action  for  malicious 
prosecution.  The  three  canons  laid  down  by 
Lord  Holt  in  Savile  v.  Roberts,  1  Ld.  Raym. 
at  p.  378,  have  been  accepted  ever  since,  and 
they  were  specially  referred  to  with  approval 
by  this  Court  in  Quartz  Hill  Consol.  Gold 
Min.  Co.  V.  Eyre,  11  Q.  B.  D.  at  pp.  683,  689. 
Those  canons  or  conditions  of  such  an  action 
are,  first,  that  there  must  be  damage  to  a 
man's  fame,  as  if  the  matter  whereof  he  is 
accused  be  scandalous;  secondly,  damage  to 
the  person,  as  where  a  man  is  put  in  danger 
to  lose  his  life,  or  limb,  or  liberty ;  and,  third- 
ly, damage  to  a  man's  property,  as  where  he 
is  forced  to  expend  his  money  in  necessary 
charges  to  acquit  himself  of  the  crime  of 
which  he  is  accused.  This  last  head  of  dam- 
age was  held  to  apply  in  Savile  v.  Roberts, 
1  Ld.  Raym.  374,  and  the  action  was  held 
to  be  maintainable.  The  only  expenses  in  the 
present  case  are  the  difference  between  the 
costs  allowed  to  the  plaintiff  by  the  justices 
and  the  additional  costs  incurred  by  him  in 
defending  the  proceedings.  So  far,  at  any 
rate,  as  this  Court  is  concerned,  we  are  bound 
to  hold — ^and  I  see  no  reason  to  dissent  from 
this  view — ^that  those  extra  expenses  are  not 
legal  damages.  The  next  question  is  whether 
the  plaintiff  was  put  in  danger  to  lose  his 
liberty.  In  my  opinion  he  was  not.  It  is 
quite  true  that  if  upon  the  hearing  of  the 
summons  an  order  had  been  made  against 
him,  not  merely  to  cleanse  the  rooms,  but  to 
pay  a  penalty  or  costs,  and  he  did  not  pay, 
and  a  warrant  of  distress  was  issued  and  no 
sufficient  distress  was  found  upon  his  prem- 
ises, he  might  have  been  sent  to  prison. 
But  that  very  remote  consequence  is  not  the 
danger  to  liberty  to  which  Lord  Holt  referred 
in  Savile  v.  Roberts,  1  Ld.  Raym.  at  p.  378. 
Many  civil  actions  even  now,  and  most  civil 
actions  before  the  Debtors  Act,  1869,  entitled 
"An  Act  for  the  abolition  of  imprisonment 
for  debt,"  Ac,  might  result  in  the  restraint 
of  a  man's  liberty.  That  has  never  been 
considered  as  sufficient  to  support  a  sugges- 
tion that  the  man's  liberty  is  put  in  peril 
within  the  head  of  damage  stated  by  Lord 
Holt.  Every  case  where  an  injunction  is  ob* 
tained  against  a  person  may  lead  to  a  motion 
for  committal  for  contempt  of  Court  and  to 
the  defendant  being  sent  to  prison.  An  an- 
alogy, as  •  Bowen,  L.  J.  said  in  Quartz  Hill 
Consol.  Gold  Min  Co.  v.  Eyre,  11  Q.  B.  D.  at 
p.  692,  [611]  may  be  found  in  the  law  of 
slander.  Ogden  v.  Turner,  6  Mod.  104,  and 
Hellwig  V.  Mitchell  [1910]  1  K.  B.  609,  show 
that,  though  an  action  of  slander  will  lie  with- 
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out  proof  of  special  damage  where  the  words 
impute  the  commission  of  a  crimCi  ''crime" 
means  a  crime  which  will  end  in  imprison- 
ment and  not  a  crime  which  will  end  in  a 
fine,  though  that  fine  can,  like  any  debt  to 
the  King,  be  enforced  by  restraint  of  the  per- 
son. Therefore  that  head  of  damage  is  not 
satisfied  in  this  case. 

There  remains  the  last  head  of  damage, 
namely,  that  to  a  man's  fame,  as  if  the 
matter  whereof  he  is  accused  be  scandalous. 
Lord  Holt  said,  1  Ld.  Raym.  at  p.  378,  that 
*'there  is  no  scandal  in  the  crime  for  which 
the  plaintiff  in  the  original  action  was  in- 
dicted." The  plaintiff  there  was  indicted  on 
two  indictments  for  having  on  two  separate 
days  with  a  number  of  other  persons  riotously 
assembled  and  stopped  with  posts,  fences,  and 
bars  a  road  which  belonged  to  the  prosecutor 
and  which  he  used  for  carrying  his  tithes  of 
grain  and  hay.  I  do  not  know  what  was 
proved  on  those  indictments,  but  Lord  Holt 
said  summarily  that  there  was  no  scandal  in 
the  crime  for  which  the  plaintiff  was  indicted. 
It  seems  to  me  that  what  one  must  look  at 
is,  not  what  might  be  proved  in  the  course 
of  a  prosecution,  but  what  is  enough  to  sup- 
port a  conviction  upon  the  information  or 
indictment.  If  it  will  be  enough  to  support 
a  conviction  upon  the  information  or  indict- 
ment that  the  person  charged  has  done  some- 
thing which  does  not  injure  his  fair  fame,  no 
scandal  is  involved  in  the  prosecution.  In  the 
present  case  the  only  complaint  is  that  the 
plaintiff,  being  the  occupier  of  a  house  and 
having  had  a  notice  served  upon  him  to  strip 
the  paper  off  the  walls  in  certain  rooms  and 
to  cleanse  the  rooms  within  twenty-one  days, 
has  not  complied  with  the  notice.  It  does  not 
follow  that  he  is  responsible  for  the  condition 
of  the  premises,  or  responsible  for  any  appre- 
ciable length  of  time.  Section  04  of  the  Pub- 
lic Health  Act,  1875,  says  that  the  occupier, 
in  the  absence  of  the  person  by  whose  act, 
default,  or  sufferance  the  nuisance  arose,  may 
be  served.  It  seems  to  me  that  it  would  be 
going  too  far  to  say  that  that  kind  of  prose- 
cution involves  a  scandal.  In  this  connection 
I  [612]  may  refer  to  Byne  v.  Moore,  5  Taunt. 
187,  1  E.  C.  L.  69,  and  Freeman  v.  Arkell,  3 
Dowl.  &  R.  669.  In  both  those  cases,  no  doubt, 
the  grand  jury  ignored  the  bills,  so  that  they 
did  not  ripen  into  Indictments,  but  I  do  not 
think  that  that  makes  any  difference.  In 
some  ways  indeed  it  operates  more  favourably 
for  the  person  complaining  of  malicious  prose- 
cution, because  the  antidote,  of  which  Bowen, 
L.  J.  spoke,  11  Q.  B.  D.  at  pp.  689,  691,  can 
never  be  applied  inasmuch  as  the  man  is  never 
put  upon  his  defence,  the  bill  having  been 
ignored  by  the  grand  jury.  Be  that  as  it  may, 
in  those  two  cases  the  Courts  said  that  the 
charges  there,  which  were  charges  of  assault, 
did  not  necessarily  involve  scandal.  With 
regard  to  Rayson  v.  South  London  Tramways 


Co.   [1893]   2  Q.  B.  304,  I  agree  that  Lord 
Esher,  M.  R.  in  the  course  of  his  judgment, 
with  which  the  other  members  of  the  Court 
agreed,   used  general   language  which   seems 
to   eliminate   the   question   of   scandal  alto- 
gether.     We   must,   however,   remember   the 
point  to  wh^ch  the  arguments  of  the  unsuc- 
cessful   appellants    were    addressed    and    to 
which  the  Court  addressed  itself.    It  was  not 
contended — ^it  could  not  have  been  contended 
— ^that  the  proceedings  did  not  involve  dam- 
age to  the  fair  fame  of  the  plaintiff.    It  was 
a  charge  of  cheating.     The  only  point  that 
could  be  put  was  that  the  proceedings  were 
not  criminal  proceedings,  and  it  was  to  that 
point  that  the  arguments  and  the  judgment 
were  addressed.    It  may  be  unfortunate  that 
it  did  not  occur  to  some  member  of  the  Court 
that  a  caution  should  be  inserted  with  regard 
to  the  special  circumstances  of  the  case.    It 
is  clear  from  the  report  that  the  question  of 
scandal  was  not  present  to  the  minds  of  the 
Court,  because  it  was  not  made  a  point  of 
importance  in  that  particular  case.    If  it  was 
a  criminal  prosecution,  then  it  was  a  prose- 
cution involving  scandal.     ''Scandal,"  as  the 
cases  show,  means  something  derogatory  to 
the  fair  fame  of  the  person  charged;  and  to 
me  guided  by  the  decisions  and  applying  one's 
common  sense  there  seems  to  have  been  no 
imputation   involving  scandal  on  tiie  plain- 
tiff in  the  present  case.    The  case  of  Quartz 
Hill  Consol.  Gold  Mining  Co.  v.  Eyre,  11  Q. 
B.  D.  674,  shows  that  there  are  certain  forms 
of  civil  proceedings,  though  within  very  nar- 
row limits,  which  may  [613]  give  rise  to  an 
action  for  malicious  prosecution,  because,  as 
the  Court  says,  the  bane  comes  before  the 
antidote,  and  mischief  may  be  done  which  it 
will  be  too  late  to  overtake.     I  think  that 
Sir    Herbert   Stephen   is   right   in   his   book 
on  Malicious  Prosecution,  p.  19,  in  treating 
an  action  for  maliciously  taking  proceedings 
in  bankruptcy  and  that  class  of  action   as 
not  being  strictly  action  for  malicious  prose- 
cution, but  closely  analogous  thereto.    Upon 
the  whole  I  come  to  the  conclusion  that  this 
is  not  a  case  in  which  an  action  for  malicious 
prosecution  will  lie.    X  cannot  help  thinking 
that  the  element  of  oosts  bulked  largely   in 
the  action  for  malicious  prosecution.     If  the 
subject  when  prosecuted  by  the  Crown  could 
have  recovered  his  costs  of  defending  himself 
I  doubt  whether  the  action  would  have  been 
allowed  to  flourish.     However  that  mav  be, 
the  element  of  costs  not  coming  in  here  and 
the  element  of  imprisonment  not  coming  in 
in  any  direct  way,  I  do  not  think  there  is 
that  element  of  scandal  which  is  sufficient  to 
support  the  action.    There  must  therefore  be 
judgment  for  the  defendants. 

[His  Lordship  also  said  that  the  verdict 
was  unsatisfactory  and  the  damages  were  ex- 
cessive.] 


WIFFEN 

[1915]   1 

PiCKFOBD,  L.  J. — I  am  of  the  same  opinion. 
The  only  ground  for  the  maintenance  of  this 
action  which  I  think  it  is  necessary  to  con- 
sider is  whether  the  prosecution  as  a  neces- 
sary and  natural  consequence  would  impair 
the  fair  fame  of  the  plaintiff.  Horridge,  J. 
has  held  that  it  would,  and  I  must  say  that, 
looking  at  the  case  of  Rayson  v.  South  Lon- 
don Tramways  Go.  [1893]  2  Q.  B.  304,  it 
would  have  been  difficult  for  him  to  decide 
otherwise.  I  do  not  say  that  technically  he 
might  not  have  escaped  from  the  reasoning 
of  Lord  Esher,  M.  R.  in  that  case,  inasmuch 
as  the  reasoning  went  far  beyond  what  was 
necessary  for  the  decision,  but  I  doubt  wheth- 
er the  learned  judge,  sitting  as  a  Court  of 
first  instance,  could  very  well  have  disregard- 
ed it.  The  reasoning  there  came  to  this,  that 
if  there  is  a  prosecution  for  an  act  which  is 
a  breach  of  a  statutory  obligation,  and  there- 
fore a  misdemeanour  at  common  law,  and  if 
no  penalty  were  prescribed  by  the  statute 
creating  the  offence,  it  would  be  punishable 
upon  indictment  as  [614]  a  misdemeanor  by 
fine  or  imprisonment;  and  that  therefore  the 
action  for  malicious  prosecution  was  main- 
tainable, presumably  because  it  was  a  prosecu- 
tion which  reflected  on  the  fair  fame  of  the 
person  prosecuted.  That  seems  to  me  to  have 
been  Lord  Esher's  reasoning.  I  think  that 
in  this  Court  we  are  entitled  to  consider 
whether  we  approve  of  that  reasoning.  The 
decision  there  is  quite  right,  that  a  prosecu- 
tion of  a  man  for  attempting  to  avoid  pay- 
ment of  his  fare  in  a  tramcar  is  a  prosecution 
for  an  act  which  reflects  upon  that  man's 
character.  It  is  a  prosecution  in  respect  of 
a  dishonest  act.  The  decision  therefore  is 
right,  but  the  statement  that  wherever  there 
has  been  a  breach  of  a  statutory  obligation 
a  prosecution  for  that  necessarily  reflects  up- 
on the  fair  fame  of  the  person  prosecuted,  be- 
cause if  no  special  penalty  were  provided  by 
the  Act  he  might  be  liable  to  imprisonmenti 
is  a  proposition  which,  in  my  opinion,  cannot 
be  maintained.  It  seems  to  me  that  .we  have 
not  to  consider  what  facts  might  be  proved 
in  order  to  support  the  prosecution,  but 
whether  the  charge  of  itself  as  a  necessary 
and  natural  consequence  impairs  the  fair 
fame  of  the  person  against  whom  it  is  made. 
It  has  been  pointed  out  that  everything  pun- 
ishable by  a  fine  does  not  necessarily  reflect 
upon  the  fair  fame  of  the  person  prosecuted. 
There  are  many  prosecutions  which  might  be 
mentioned,  such  as  a  prosecution  for  not 
carrying  a  light  on  a  bicycle,  or  a  prosecu- 
tion for  keeping  a  pig  in  a  wrong  place,  which 
cannot  be  said  to  reflect  upon  the  fair  fame 
of  the  person  prosecuted,  but  it  is  possible 
that  in  any  of  those  prosecutions  evidence 
might  be  given  which  might  raise  an  imputa- 
tion against  him.  That  is  not  what  we  have 
to  look  at.     We  have  to  look  at  the  charge 
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itself.  In  the  present  case  the  charge  is  that 
the  plaintiff  was  duly  served  with  a  notice 
from  the  urban  sanitary  authority  requiring 
him  as  the  occupier  of  certain  premises  with- 
in twenty-one  days  from  the  service  of  the 
notice  to  strip  paper  off  the  walls  of  certain 
rooms  and  to  cleanse  and  distemper  the  ceil- 
ings and  walls,  and  that  he  failed  and  neg- 
lected to  comply  with  the  said  notice.  That 
charge  does  not  seem  to  me  to  contain  any 
imputation  against  the  fair  fame  of  the  plain- 
tiff. As  has  been  already  pointed  out,  he  was 
served  as  the  occupier,  and  that  does  not 
necessarily  mean  that  the  condition  of  the 
premises  was  caused  [615]  by  his  act  or  de- 
fault. He  may  have  only  just  come  into  oc- 
eupation.  There  may  have  been  a  strike  of 
workmen  or  many  other  things  which  may 
have  been  the  cause  of  his  failure  to  comply 
with  the  notice.  I  do  not  know  whether  the 
prosecution  thought  that  they  could  prove 
that  the  state  of  the  premises  was  owing  to 
his  default  or  not.  We  have  to  look  at  the 
charge  as  stated  in  the  summons,  and  it  does 
not  seem  to  me  as  a  necessary  and  natural 
consequence  to  impute  anything  against  the 
plaintiff's  fair  fame.  For  these  reasons  I 
think  that  this  action  cannot  be  maintained, 
and  judgment  must  be  entered  for  the  defend- 
ants. 

[His  Lordship  also  thought,  though  it  was 
not  necessary  to  consider  it,  that  the  find- 
ings of  the  jury  were .  so  inconsistent  that 
there  must  have  been  a  new  trial,  and  that 
the  damages  were  excessive.] 

Appeal  allowed. 


A* 
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NOTE. 

Institution  of  Proeeedinc  to  Abate 
Nniaanoe  as  Ground  for  Aotion  for 
Malieiona   Proaeention. 

-  The  reported  case  holds  that  the  malicious 
bringing  of  a  quasi  criminal  proceeding  for 
acts  constituting  a  nuisance  but  involving 
no  moral  turpitude  is  not  ground  for  an 
action  for  malicious  prosecution.  In  so 
holding  the  court  follows  and  applies 
the  leading  case  of  Savile  v.  Roberts, 
1  Ld.  Raym.  (Eng.)  374,  wherein  Lord  Holt 
laid  down  the  rule  that  an  action  for  mali- 
cious prosecution  will  lie  for  such  a  proceed- 
ing only  as  tends  to  injure  the  defendant 
therein  in  his  reputation,  person  or  property. 
The  rule  in  Savile  v.  Roberts  has  not  been 
accepted  generally  in  the  United  States,  it 
being  there  held  in  the  majority  of  jurisdic- 
tions that  the  malicious  prosecution  of  any 
kind  of  proceeding,  civil  or  criminal,  will  sup- 
port an  action.  See  26  Cyc.  Malicious  Prose- 
cution, p.  12;   19  Am.  &  Eng.  Enc.  of  Law 

(2d  ed.)  p.  651;  note  to  McCormick  Harvest- 
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ing  Mach.  Co.  v.  Willan,  93  Am.  St.  Rep.  449. 
As  is  pointed  out  in  the  reported  case,  the 
English  system  of  compensatory  costs  is 
deemed  to  be  adequate  in  cases  not  attended 
by  special  damage. 

Therefore  while  the  reported  case  appears 
to  be  unique  in  respect  to  the  precise  facts 
involved,  it  is  probable  that  it  would  not  be 
followed  in  the  United  States  outside  the  few 
jurisdictions  which  adhere  to  the  English 
rule.  In  Long  v.  Rogers,  17  Ala.  640,  it  was 
said :  ''It  matters  not  whether  the  charge  be 
for  a  felony  or  misdemeanor,  except  as  affect- 
ing the  damages  to  which  the  party  may  be 
entitled.  In  prosecutions  for  the  former 
(felonies)  we  know,  most  usually  the  party's 
loss  of  reputation  forms  not  an  inconsiderable 
circumstance  before  the  jury  in  the  estima- 
tion of  the  dama^^,  whereas  in  cajses  of  mis- 
demeanor it  mav  not  be  at  all  involved.'' 


MIAMI  COPPER  COMPANY. 

V. 

STATE. 

Arizona  Supreme  Court — June  22,  1915. 
17  Ariz.  179;  149  Pac.  7SS. 


Penalties  —  Joinder  of  Aotions. 

Under  Civ.  Code  1901,  pars.  1280  and 
1291,  providing  that  the  complaint  may  con- 
tain several  different  causes  of  action,  and 
that  only  such  causes  of  action  may  be 
joined  as  are  capable  of  the  same  character 
of  relief,  actions  ex  contractu,  not  being 
joinable  with  actions  ex  delicto,  and  actions 
to  recover  for  injuries  to  the  person,  to 
property,  or  to  cliaracter  not  being  joinable, 
where  the  state  sues  to  recover  the  penalty 
assessed  upon  any  electric  light  or  power 
company,  by  Laws  1912,  c.  50,  that  should  per- 
mit any  employee  about  its  plant,  to  be  on 
duty  more  than  8  hours  in  24,  under  penalty 
of  $100  fine  for  each  day's  violation  of  the 
act,  the  statute  providing  that  the  suit  for 
such  penalty  may  be  instituted  in  any  court 
of  the  state  having  competent  jurisdiction, 
the  recovery  sought  being  for  15  violations, 
separately  stated  in  the  complaint,  the  supe- 
rior court  has  jurisdiction  of  the  suit,  since 
the  several  penalties  sued  for  are  grounded 
in  the  same  right,  the  parties  and  the  causes 
of  action  the  same,  and  each  capable  of  the 
same  character  of  relief. 
Conrts  —  Jurisdiction  —  Exclusive   or 

Concurrent. 

Const,  art.  6,  §  9,  provides  that  the  num- 
ber of  justices  of  the  peace  shall  be  provided 
by  law,  and  that  their  jurisdiction  shall  not 
trench  on  that  of  any  court  of  record,  except 


that  they  shall  have  concurrent  jurisdiction 
with  the  superior  court  where  the  amount 
of  damage  claimed  does  not  exceed  two  hun- 
dred dollars.  Article  6,  §  6,  provides  that 
the  superior  court  shall  have  original  juris- 
diction in  all  cases  in  which  the  demand  or 
the  value  of  the  property  amounts  to  $200 
exclusive  of  interest  and  costs.  The  state 
sued  a  corporation  in  the  superior  court  to 
recover  penalties  aggregating  $1,500  for  15 
violations  of  Laws  1912,  c.  50,  forbidding 
any  corporation  operating  an  electric  light 
or  power  plant  to  permit  any  employee  about 
its  plant  to  be  on  duty  more  than  eight  hours 
a  day.  Held,  that  the  superior  court  had 
jurisdiction,  although  the 'individual  penalty 
assessed  for  each  violation  was  within  the 
jurisdictional  limit  of  justice  courts,  since  to 
exclude  the  jurisdiction  of  the  superior  court 
the  grant  of  jurisdiction  to  another  court 
must  be  exclusive  and  not  merely  concurrent. 
Jury   —  Verdict   by   Less   than   Whole 

Number  —  Construction  of  Statute  — * 

Actions  Included. 

Under  Civ.  Code  1901,  par.  1413,  providing 
that  in  civil  cases,  except  those  cognizable  at 
common  law,  9  of  the  12  jurors  may  return 
a  verdict,  in  an  action  by  the  state  for  the 
penalty  under  Laws  1912,  c.  50,  forbidding 
any  electric  light  or  power  concern  to  work 
the  employees  in  its  plant  more  than  8  hours 
in  each  24,  a  verdict  by  9  jurors  is  bad,  the 
suit  being  one  cognizable  at  common  law. 

[See  note  at  end  of  this  case.] 

Sasie* 

Although  action  is  begun,  and  issue  joined, 
before  the  adoption  of  a  law  authorizing  nine 
jurors  in  a  civil  case  to  render  a  verdict, 
such  verdict  is  valid,  since  there  is  no  vested 
right  in  the  modes  of  procedure. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Gila  county: 
Shute,  Judge. 

Action  to  recover  penalty.  State,  plain- 
tiff, and  Miami  Copper  Company,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.     Re- 

VKBSED. 

Alderman  d  ElHott  for  appellant. 
Wiley  E.  Jones  and   'NortnoM^  J.  Johnson 
for  appellee. 

[180]  Fbanklin,  J.— This  action,  being  in 
the  nature  of  an  action  of  debt,  was  institut- 
ed by  the  state  of  Arizona  in  the  superior 
court  to  recover  a  penalty  under  chapter  60, 
Laws   of    1912,    Regular    Session.      The    act 

provides : 

[181]  "Section  1.  That  the  business  of 
conducting  and  operating  an  electric  light 
plant,  or  any  electric  power  plant,  is  hereby 
declared  to  be  hazardous  and  dangerous  to 
those  employed  therein. 

"Sec.  2.  That  it  shall  be  unlawful  for  any 
person,  oorporat-ion  or  association  operating 
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or  maoagiog  any  electric  light  plant,  or  any 
electric  power  plant,  or  both,  within  this 
state,  to  permit,  or  cause  to  be  permitted, 
any  operating  engineer  or  iireman,  or  switch- 
board operator,  or  any  attendant  in  its  serv- 
ice, employed  in  or  about  such  plants,  to  be 
on  duty  more  than  eight  hours  in  any  twenty- 
four  consecutive  hours;  except  in  cases  of 
emergency  when  life  or  property  is  in  immi- 
nent danger. 

"Sec.  3.  That  any  person,  corporation  or 
association  that  shall  violate  section  2  of 
this  act,  shall  pay  a  fine  not  to  exceed  one 
hundred  dollars  ($100.00)  for  each  violation 
of  this  act.  Each  day's  violation  of  any  of 
the  provisions  of  this  section  shall  constitute 
a  separate  olTense. 

"Sec.  4.  That  the  fin^  mentioned  in  sec- 
tion 3  of  this  act,  shall  be  recovered  by  an 
action  of  debt,  in  the  name  of  the  state  of 
Arizona,  for  the  use  of  the  state,  who  shall 
sue  for  it  against  such  person,  corporation 
or  association  violating  this  act,  said  suit  to 
be  instituted  in  any  court  of  this  state  hav- 
ing competent  jurisdiction. 

"Sec.  5.  That  the  said  fine,  when  recovered 
as  aforesaid,  shall  be  paid  without  any  deduc- 
tion whatever  into  the  general  fund  of  the 
state  of  Arizona.     .     .     ." 

The  statute  directs  that  an  action  of  debt 
in  the  name  of  the  state,  and  for  the  use  of 
the  state,  is  the  appropriate  mode  of  proceed- 
ing to  recover  the  prescribed  penalty. 

There  are  15  dilTerent  causes  of  action 
separately  stated  in  the  complaint,  and  in 
the  aggregate  the  amount  of  money  sought  to 
be  recovered  is  $1,500..  Each  cause  of  action, 
separately  stated,  is  grounded  upon  an  al- 
le^red  violation  of  the  statute  quoted,  and  the 
liability  incurred  for  each  day's  violation  of 
the  statute  is  a  fine  not  exceeding  $100. 

The  ease  went  to  the  jury  on  June  19,  101.'^. 
The  jury  rendered  its  verdict  in  favor  of  the 
state  in  tlie  sum  of  $600,  and  upon  such 
verdict  the  judgment  of  the  court  was  accord- 
ingly entered. 

[182]  In  submitting  the  case  to  the  jury 
the  court  gave  the  following  instruction: 

"You  are  further  instructed,  gentlemen, 
that  in  this  ca«e  the  concurrence  of  three- 
fourths  of  your  number  shall  be  a  sufficient 
number  to  return  a  verdict  in  the  case.  In 
case  you  should  unanimously  agree  you 
should  cause  your  foreman,  who  will  be  select- 
ed after  you  have  retired,  to  sign  that 
form  of  verdict  which  represents  your  con- 
clusion. In  case  you  should  not  agree  un- 
animously, but  nine  of  your  number  concur, 
those  nine  or  more  so  concurring  must  sign 
the  form  of  verdict  to  be  agreed  upon  and 
return  it  into  open  court." 

The  verdict  of  the  jury  was  not  unanimous, 
but  nine  of  such  jurors  did  concur  and  re- 
turned the  verdict  against  the  defendant  into 


court  in  accordance  with  the  instruction 
given,  and  upon  the  verdict  so  rendered 
judgment  against  the  defendant  was  en- 
tered. 

There  are  two  questions  litigated  on  this 
appeal.  It  is  first  objected  that  the  penalty 
of  the  statute,  taken  singly,  is  below  the 
jurisdiction  of  the  superior  court,  and  that 
it  may  not  be  cumulated  in  the  same  action 
so  that  the  superior  court  may  have  juris- 
diction. It  is  next  claimed  that,  the  case 
presented  being  cognizable  at  the  common 
law,  the  verdict  in  such  case  must  be  con- 
curred in  by  twelve  jurors  as  at  common 
law,  else  there  can  be  no  verdict. 

Paragraph  1280  of  the  Revised  Statutes  of 
Arizona  of  1901  provides*  The  complaint 
may  contain  several  different  causes  of  ac- 
tion, and  the  answer  may  contain  several 
different  defpnses.  And  paragraph  1291  pro- 
vides: Only  such  causes  of  action  may  be 
joined  as  are  capable  of  the  same  character 
of  relief.  Actions  ex  contractu  shall  not  be 
joined  with  actions  ex  delicto.  In  actions  ex 
delicto,  there  shall  not  be  joined  actions  to 
recover  for  injuries  to  the  person,  to  prop- 
erty, or  to  character;  but  they  shall  be  sued 
for  separately. 

Here,  then,  is  statutory  authority  for  join-' 
ing  several  different  causes  of  action  in  the 
same  complain^,  subject  only  to  the  qualifica- 
tion prescribed  by  paragraph  1291,  and  it- 
is  quite  apparent  that  the  causes  of  action 
set  forth  in  this  complaint  do  not  come  with- 
in any  of  the  classes  disqualified.  The 
several  penalties  sought  to  be  recovered  g^ew 
out  of  an  alleged  violation  of  the  same  pro- 
vision of  the  statute;,  the  parties  to  the  ac- 
tion are  the  same;  the  several  causes  of  ac- 
tion are  tl83J  grounded  in  the  same., right, 
and  are  each  capable  of  the  same  character 
of  relief.  When  the  jpinder  of .  actions  i*^. 
permissible,  it  is  said  by  Mr.  Pomeroy,  "In 
fact,  the  whole  proceeding  is  the  combining 
of  several  actions  into  one."  Pomeroy  on 
Code  Remedies,  sec.  336. 

The  joinder  of  different  causes  of  action 
is  the  subject  of  statutory  regulation.  Un 
der  our  statute  there  is  no  objection  to  any 
number  of  distinct  penalties  under  the  same 
provision  of  the  statute  being  separately 
stated  in  the  ^ame  complaint,  thereby,  as 
Mr.  Pomeroy  says,  in  such  a  proceeding  com-, 
bining  the  several  causes  of  action  into  one. 
In  other  words,  in  this  action  there  not  15 
suits  each  for  the  recovery  of  a  penalty,  but 
it  is  one  suit  comprising  15  penalties,  \V'hich 
in  the  aggregate  amount  to  $1,600.  In  such 
a  case  it  is  not  th^  penalty  of  the  statute 
taken  singly,  which  determines  the  jurisdic: 
tion  of  the  superior  court;  but  it  is  the 
cumulated  penalty  sought  to  be  recovered  in 
the  one  action  that  fixes  the  jurisdiction.  The 
several   penalties  incurred  may  be  sued  for 
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in  one  action,  and  the  court  having  jurisdic- 
tion of  the  aggregate  sum  is  a  court  of  com- 
petent jurisdiction  in  which  such  suit  may 
be  instituted  within  the  meaning  of  the  act. 
One  penalty  may  be  within  the  jurisdiction 
of  an  inferior  court,  but  the  remedy  provided 
is  ample  to  adopt  it  to  those  cases  of  suf- 
ficient magnitude  wherein  the  grievances  of 
the  state  are  in  the  aggregate  of  sufficient 
extent  to  confer  jurisdiction  in  the  superior 
court.  See  Burrell  v.  Hughes,  116  N.  C.  430, 
21  S.  E.  971;  Maggett  v  Roberts,  108  N.  C. 
174,  12  S.  E.  890;  Gibson  v.  Gault,  33  Pa. 
St.  44;  Wolverton  v.  Lacey,  30  Fed.  Cas. 
No.  17,932;  Barkhamsted  v.  Parsons,  3  Conn. 
1;  Wells  V.  Cooper,  57  Conn.  52,  17  Atl.  281. 

But  in  another  view  the  jurisdiction  was 
rightly  taken.  The  Constitutions  or  statutes 
of  the  different  states  usually  provide  that 
the  jurisdiction  of  certain  courts  shall  ex- 
tend only  to  cases  where  the  amount  in  con- 
troversy shall  exceed  or  shall  not  exceed  a 
certain  sum,  and  the  amount  claimed  by  the 
plaintiff  in  good  faith  in  the  ad  damnum 
clause  of  the  complaint  being  the  test  usually 
employed  to  determine  the  court's  jurisdic- 
tion in  such  a  case. 

By  section  9  of  article  6  of  the  Constitu- 
tion it  is  granted: 

"The  number  of  justices  of  the  peace  to  be 
elected  in  incorporated  cities  and  towns,  and 
in  precincts,  and  the  powers,  [184]  duties, 
and  jurisdiction  of  justices  of  the  peace, 
shall  be  provided  by  law;  provided,  that  such 
jurisdiction  .  .  .  shall  not  trench  upon  the 
jurisdiction  of  any  court  of  record,  except 
that  said  justices  shall  have  concurrent  juris- 
diction with  the  superior  court  in  cases  of 
forcible  entry  and  detainer,  where  the  rental 
value  does  not  exceed  twenty-five  dollars  per 
month,  and  where  the  whole  amount  of  dam- 
age claimed  does  not  exceed  two  hundred 
dollars.     .     .     ." 

Section  6,  article  6,  of  the  Constitution, 
sava: 

"The  superior  court  shall  have  original 
jurisdiction  in  all  cases  of  equity  and  in  all 
cases  at  law  which  involve  the  title  to,  or 
the  possession  of,  real  property,  or  the  le- 
gality of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine,  and  in  all  other  cases  in 
which  the  demand,  or  the  value  of  the  prop- 
erty in  controversy  amounts  to  two  hundred 
dollars  exclusive  of  interest  and  costs,  and 
in  all  criminal  cases  amounting  to  felony, 
and  in  all  cases  of  misdemeanor  not  other- 
wise provided  for  by  law;  of  actions  of  forci- 
ble entry  and  detainer ;  of  proceedings  in 
insolvency;  of  actions  to  prevent  or  abate 
nuisance;  of  all  matters  of  probate;  of  di- 
vorce and  for  annulment  of  marriage;  and 
for  Mich  .  .  ,  cases  and  proceedings  as 
are  not  otherwise  provided  for.*' 

By  this  grant  of  power  it  is  apparent  that 
the  legislature  could   in  the  exercise  of   its 


authority  vest  in  the  courts  of  justices  of 
the  peace  exclusive  jurisdiction  in  cases  in 
which  the  demand,  or  the  value  of  the  prop- 
erty in  controversy,  is  less  than  $200,  exclu- 
sive of  interest  and  costs.  It  is  not  suffi- 
cient under  the  constitutional  sanction  that 
the  law-making  power  vest  jurisdiction  in 
such  cases  in  some  court  other  than  the 
superior  court,  but  to  exclude  the  jurisdic- 
tion of  the  superior  court  the  grant  of  juris- 
diction to  such  other  court  must  be  exclusive. 
Justices  of  the  peace  have  such  jurisdiction 
only  as  may  affirmatively  be  conferred  on 
them  by  law.  By  paragraph  1280  of  the 
Civil  Code  of  3913*: 

''They  shall  have  jurisdiction  to  try  and 
determine  all  civil  actions  when  the  amount 
involved,  exclusive  of  interest  and  costs  does 
not  exceed  two  hundred  dollars." 

The  jurisdiction  thus  conferred  is,  by  the 
statute,  not  exclusive,  and,  by  virtue  of  the 
constitutional  provision  conferring  on  the  su- 
perior court  original  jurisdiction  in  all  cases 
and  of  all  proceedings  in  which  jurisdiction 
shall  not  have  [185]  been  by  law  vested  ex- 
clusively in  some  other  court,  it  is  plain 
that  the  jurisdiction  of  justices  of  the  peace 
in  such  cases  is  concurrent  with  that  of  the 
superior  court,  lutil  such  time  as  the  legis- 
lature shall  take  such  jurisdiction  from  the 
superior  court  by  affirmatively  conferring  it 
exclusively  in  the  courts  of  justices  of  the 
peace. 

Coming  to  the  next  point  urged,  we  think 
the  case  presented  is  one  cognizable  at  the 
common  law,  and,  if  this  be  correct,  then 
there  has  been  no  verdict  rendered  upon 
which  the  judgment  of  the  court  could  be 
entered,  and  the  cause  must  therefore  be 
reversed. 

The  Constitution  provides  that:  "The 
right  of  trial  by  jury  shall  remain  inviolate, 
but  provision  may  be  made  by  law  for  a 
jury  of  a  number  of  less  than  twelve  in 
courts  not  of  record,  and  for  a  verdict  by 
nine  or  more  jurors  in  civil  cases  in  any 
court  of  record,  and  for  waiving  of  a  jury 
in  civil  cases  where  the  consent  of  the  par- 
ties interested  is  given  thereto."  Constitu- 
tion of  Arizona,  art.  2,  sec.  23. 

Pursuant  to  the  authority  conferred,  the 
legislature  at  its  second  special  session  in 
1913  enacted  without  qualification  that:  In 
all  trials  of  civil  cases  in  the  superior  courts 
where  a  jury  of  twelve  persons  shall  be  im- 
paneled to  try  such  cause,  the  concurrence 
of  nine  or  more  jurors  shall  be  sufficient  to 
render  a  verdict  therein.  This  act  was 
passed  and  approved  April  1,  1913,  but  in 
the  act  it  was  provided  that;  "This  act 
shall  take  effect  and  be  in  force  from  and 
after  the  1st  day  of  October,  1913,"  and  the 
provision  of  the  act  referred  to  has  been 
codified  as  paragraph  632,  Civil  Code  of  1913. 
This  provision,  therefore,  only  governs  in  the 
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trials  of  causes  on  and  after  the  date  it 
went  into  effect,  to  wit,  October  1,  1913.  The 
cause  at  bar,  however>  was  submitted  to  the 
jury  on  June  19,  1913.  The  statute  in  effect 
and  controlling  the  verdict  of  a  jury  at  that 
time  is  found  in  paragraph  1413  (section 
204)  of  the  Revised  Statutes  of  Arizona  of 
1901,  which  provides:  In  all  trials  of  civil 
cases,  except  cases  cognizable  at  common  law, 
in  the  courts  of  this  territory  (state)  where 
a  jury  of  twelve  persons  shall  be  impaneled 
to  try  such  cause,  the  concurrence  of  three- 
fourths  of  such  jury  shall  be  sufficient  to 
lender  a  verdict  therein. 

This  provision  of  the  territorial  statute 
was,  by  virtue  of  the  Constitution,  carried 
forward  as  the  law  of  the  state,  and  [186] 
remained  in  force  until  modified  by  the  act 
which  went  into  effect  on  October  1,  1913. 
It  remains  only  to  consider  if  the  case  is 
one  cognizable  at  the  common  law,  for  if  it 
is  the  point  is  clear  that  a  verdict  concurred 
in  by  a  less  number  than  twelve  jurors  is,  at 
common  law,  no  verdict  at  all;  the  result 
being  a  mistrial.  No  citation  of  authority  is 
necessary  in  this  behalf. 

It  must  be  conceded  that  the  liability  here 
created  is  of  statutory  origin.  This  i^tute 
creates  a  liability  for  an  offense  unknown  to 
the  common  law.  It  gives  a  penalty  and 
designates  the  mode  and  form  of  proceeding 
for  its  recovery.  It  may  be  admitted  that 
this  designation  forms  a  part  of  the  right 
and  the  liability,  and  all  other  modes  of 
proceeding  and  jurisdiction  not  otherwise 
provided  are  excluded.  1  Corpus  Juris,  p. 
993,  sec.  109.  The  mode  adopted  is  an  ac- 
tion of  debt  instituted  in  a  court  of  compe- 
tent jurisdiction,  the  form  of  proceeding  to 
be  in  the  name  of  the  state  and  for  its  use 
and  benefit.  To  this  extent  it  goes,  and  no 
further.  Is  an  action  of  debt  for  the  re- 
covery of  a  statutory  penalty,  brought  in 
the  name  of  the  state  (sovereign)  and  for 
its  use  and  benefit,  a  case  cognizable  at  com- 
mon law?    We  shall  inquire  about  this. 

Mr.  Blackstone  says:  **From  these  express 
contracts  the  transition  is  easy  to  those  that 
are  only  implied  by  law.  Which  are  such 
as  reason  and  justice  dictate,  and  which 
therefore  the  law  presumes  that  every  man 
has  contracted  to  perform;  and  upon  this 
presumption  makes  him  answerable  to  such 
persons  as  suffer  by  his  nonperformance. 

"Of  this  nature  are,  first,  such  as  are  nec- 
essarily implied  by  the  fundamental  consti- 
tution of  government,  to  which  every  man  is 
a  contracting  party.  And  thus  it  is  that 
every  person  is  bound  and  hath  virtually 
agreed  to  pay  such  particular  sums  of  money 
as  are  charged  on  him  by  the  sentence,  or 
assessed  by  the  interpretation  of  the  law. 
For  it  is  a  part  of  the  original  contract, 
entered  into  by  all  mankind  who  partake  the 
Ann.  Cas.  1916E. — 32. 


benefits  of  society,  to  submit  in  all  points  to 
the  municipal  constitutions  and  local  ordi- 
nances of  that  state,  of  which  each  individ- 
ual is  a  member.  Whatever,  therefore,  the 
laws  order  anyone  to  pay,  that  becomes  in- 
stantly a  debt,  which  he  hath  beforehand 
contracted  to  discharge.  And  this  implied 
agreement  it  is  that  gives  the  plaintiff  a 
right  to  institute  [187]  a  second  action, 
founded  merely  on  the  general  contract,  in 
order  to  recover  such  damages,  or  sum  of 
money,  as  are  assessed  by  jury  and  adjudged 
by  the  court  to  be  due  from  the  defendant 
to  the  plaintiff  in  any  former  action.  So 
that  if  he  hath  once  obtained  a  judgment 
i^inst  another  for  a  certain  sum,  and  neg- 
lects to  take  out  execution  thereupon,  he  may 
afterward  bring  an  action  of  debt  upon  this 
judgment,  and  shall  not  be  put  upon  the 
proof  of  the  original  cause  of  action;  but 
upon  showing  the  judgment  once  obtained, 
still  in  full  force,  and  yet  unsatisfied,  the 
law  immediately  implies  that  by  the  original 
contract  of  society  the  defendant  hath  con- 
tracted a  debt,  and  is  bound  to  pay  it.  This 
method  seems  to  have  been  invented,  when 
real  actions  were  more  in  use  than  at  pres- 
ent, and  damages  were  permitted  to  be  recov- 
ered thereon;  in  order  to  have  the  benefit 
of  a  writ  of  capias  to  take  the  defendant's 
body  in  execution  for  those  damages,  which 
process  was  allowable  in  an  action  of  debt 
(in  consequence  of  the  statute  25  Edw.  Ill, 
c.  17),  but  not  in  an  action  real.  Where- 
fore, since  the  disuse  of  those  real  actions, 
actions  of  debt  upon  judgments,  in  personal 
suits  have  been  pretty  much  discountenanced 
by  the  courts,  as  being  generally  vexatious 
and  oppressive  by  harrassing  the  defendant 
with  the  costs  of  two  actions  instead  of  one. 

"On  the  same  principle  it  is  (of  an  im- 
plied original  contract  to  submit  to  the  rules 
of  the  community  whereof  we  are  members) 
that  a  forfeiture  imposed  by  the  by-laws  and 
private  ordinances  of  a  corporation  upon  any 
that  belong  to  the  body,  or  an  amercement 
set  in  a  court-leet  or  court-baron  upon  any 
of  the  suitors  to  the  dourt  (for  otherwise  it 
will  not  be  binding),  immediately  create  a 
debt  in  the  eye  of  the  law;  and  such  forfei> 
ture  or  amercement,  if  unpaid,  work  an  in 
jury  to  the  party  or  parties  entitled  to  re- 
ceive it,  for  which  the  remedy  is  by  action 
of  debt. 

"The  same  reason  may  with  equal  justice 
be  applied  to  all  penal  statutes,  that  is,  such 
acts  of  Parliament  wherebv  a  forfeiture  is 
inflicted  for  transgressing  the  provisions 
therein  enacted.  The  party  offending  is  here 
bound  by  the  fundamental  contract  of  society 
to  obey  the  directions  of  the  legislature,  and 
pay  the  forfeiture  incurred  to  such  persons 
as  the  law  requires.  The  usual  application 
of  this  forfeiture  is  either  to  the  party  ag- 
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grieved,  or  else  to  any  of  the  king's  subjects 
[188]  in  general.  Of  the  same  sort  is  the 
forfeiture  inflicted  by  the  statute  of  Win- 
chester (explained  and  enforced  by  several 
subsequent  statutes)  upon  the  hundred 
wherein  a  man  is  robbed,  which  is  meant  to 
oblige  the  hundredors  to  make  hue  and  cry 
after  the  felon;  for  if  they  take  him  they 
stand  excused.  But  otherwise  the  party 
robbed  is  entitled  to  prosecute  them  by  a 
special  action  on  the  case  for  damages  equiv- 
alent to  his  loss.  And  of  the  same  nature 
is  the  action  given  by  statute  9  Geo.  I,  c.  22, 
commonly  called  the  black  act,  against  the 
inhabitants  of  any  hundred,  in  order  to  make 
satisfaction  in  damages  to  all  persons  who 
have  suffered  by  the  oti'enses  enumerated  and 
made  felony  by  that  act.  But  more  usually 
these  forfeitures  created  by  statute  are  given 
at  large  to  any  common  informer;  or,  In 
other  words,  to  any  such  person  or  persons 
as  will  sue  for  the  same.  And  hence  such 
actions  are  called  'popular'  actions,  because 
they  are  given  to  the  people  in  general. 
Sometimes  one  part  is  given  to  the  king, 
to  the  poor,  or  to  some  public  use,  and  the 
other  part  to  the  informer  or  prosecutor; 
and  then  the  suit  is  called  a  qui  ta/tn  action, 
because  it  is  brought  by  a  person  'qui  taan 
pro  domino  rege,  etc.,  quaan  pro  Be  ipso  in 
hoc  parte  sequitur*  (who  prosecutes  this  suit 
as  well  for  the  king,  etc.,  as  for  himself). 
If  the  king,  therefore,  himself  commences 
this  suit,  he  shall  have  the  whole  forfeiture. 
But  if  anyone  hath  begun  a  qui  tarn  or  popu- 
lar action,  no  other  person  can  pursue  it; 
and  the  vercLict  passed  upon  the  defendant 
in  the  first  suit  is  a  bar  to  all  others,  and 
conclusive  even  to  the  king  himself.  This 
has  frequently  occasioned  offenders  to  pro- 
cure their  own  friends  to  begin  a  suit,  in 
order  to  forestall,  and  prevent  other  actions; 
which  practice  is  in  some  measure  prevented, 
by  a  statute  made  in  the  reign  of  a  very 
sharp-sighted  prince  in  penal  laws,  4  Hen. 
VII,  c.  20,  which  enacts  that  no  recovery, 
otherwise  than  by  verdict,  obtained  by  collu- 
sion in  an  action  popular,  shall  be  a  bar  to 
any  other  action  prosecuted  bona  fide,  A 
provision  that  seems  borrowed  from  the  rule 
of  the  Roman  law,  that  if  a  person  was  ac- 
quitted of  any  accusation,  merely  by  the 
prevarication  of  the  accuser,  a  new  prosecu- 
tion might  be  commenced  against  him."  2 
Cooley's  Blackstone,  pp.  972,  973,  974. 

Mr.  Blackstone  has  countenance  in  Lord 
Mansfield.  Of  this  man,  Campbell,  in  his 
"Lives  of  the  Chief  Justices  of  [189]  Eng- 
land," says  he  ranked  as  the  first  and  most 
accomplished  of  common-law  judges;  and 
Wellsby,  whose  judgment  is  entitled  to  re- 
spect, made  the  observation  that  Lord  Mans- 
field has  done  more  for  the  jurisprudence  of 
England  than  any  legislator  or  judge  or  au- 


thor who  has  ever  made  the  improvement  of 
it  his  object. 

In  Rann  v.  Green,  2  Cowp.  (Eng.)  474, 
liord  Mansfield  says: 

"Here  the  action,  which  is  an  action  of 
iMsumpsit,  is  brought  in  consequence  of  a 
right  liquidated  by  means  of  the  statute. 
The  statute,  therefore,  is  the  only  ground  of 
action.  Without  it  we  have  no  authority  to 
make  the  order  we  did;  but  when  the  order 
was  made,  the  law  raised  an  assumpsit.  The 
defendant  pleads  non  assumpsit.  Is  anything 
clearer,  than  that  the  plaintiff,  upon  the  gen- 
eral issue  pleaded,  must  prove  his  whole 
case?  The  first  thing  to  be  proved  here  is 
the  statute." 

See  also  Ateheson  v.  Everitt,  1  Cowp. 
(Eng.)  382,  which  was  an  action  of  debt 
upon  the  statute,  2  Geo.  II,  c  24,  sec.  7; 
Hex  v.  Hobinson,  2  Burr.  (Eng.)  SOO;  Ste- 
phens V.  Watson,  1  Salk.  (Eng.)  45;  and 
Leo  V.  Clarke,  2  East  (Eng.)  333,  judgment 
pronounced  by  Lord  EUenborough,  C.  J. 

At  common  law  debt  would  lie  to  recover 
money  due  upon  simple  contract,  express  or 
implied,  whether  verbal  or  written,  and  upon 
contracts  under  seal,  or  of  record,  and  <m 
statutes  by  a  party  aggrieved. 

Ohitty  says:  "Debt  is  a  more  extensive 
remedy  for  the  recovery  of  money  than  a«- 
sumpsit,  or  covenant;  for  it  lies  to  recover 
money  due  upon  l^al  liabilities,  or  upon 
simple  contracts  express  or  implied,  whether 
verbal  or  written,  and  upon  contracts  under 
seal  or  of  record,  and  on  statutes,  by  a  party 
aggrieved,  or  by  a  common  informer,  when- 
ever the  demand  is  for  a  sum  certain,  or  is 
capable  of  being  readily  reduced  to  a  cer- 
tainty."    1  Chitty  on  Pleadings,  101. 

Where  a  statute  gives  a  forfeiture  of  a 
sum  of  money,  or  penalty,  the  action  of  debt 
lies,  because  the  statute  creates  a  direct  debt, 
and  a  consequent  duty.  1  Chitty  on  Plead- 
ings, 104. 

In   the   Laws   of   England,   edited   by   the 
Earl  of  Halsbury   (volume  1,  part  7,  Form:) 
of  Action — Old  Forms  of  Acti<m),  it  is  said: 
Debt  lay  to  recover  definite  sums  due  on  rec- 
ords,   [190]   as  judgments,  recognizances   of 
bail,  or  recognieances  in  the  nature  of  a  stat- 
ute merchant ;  on  specialties  as  bills  or  bonds, 
agreements  to  pay  money,  leases,  mortgages, 
etc.,  on  simple  contracts,  as  for  work  done, 
services  rendered,  and  generally,  wherever  in- 
debitatus  assumpsit  would   be   appropriate; 
in  maleficiOf  as  against  a  sheriff  for  escape, 
or    by   common    informers   and   persons    ag- 
grieved under  penal  statutes,  even     though 
the  statutes  did  not  expressly  give  a  right 
of  action  for  the  penalty. 

A  liability  imposed  by  statute  is  no  great- 
er than  a  common -law  liability.  In  either 
case  the  duty  to  discharge  it  is  the  same. 
When,  therefore,  the  statute  creates  a  debt. 
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or  gives  to  the  party  the  right  to  demand 
from  another  a  sum  of  money,  the  law  raises 
an  implied  promise  to  pay  it.  Chief  Baron 
Comyn  says: 

'*Debt  lies  upon  every  contract,  in  deed  or 
in  law.  As  if  an  act  of  Parliament  gives  a 
penalty,  and  does  not  say  to  whom  nor  by 
what  action  it  shall  be  recovered,  an  action 
of  debt  lies  upon  such  statute  by  the  party 
aggrieved."  Comyn's  Digest,  title  "Debt,** 
A,  1. 

"Actions  for  penalties  are  civil  actions, 
both  in  form  and  in  substance,  according  to 
Blackstone.  The  action  is  founded  upon  that 
implied  contract  which  every  person  enters 
into  with  the  state  to  obey  the  laws.'*  Smith 
Thompson,  J.,  in  Stearns  v.  U.  S.  2  Paine 
301,  311,  22  Fed.  Cas.  No.  13,341. 

In  fiurnham  v.  Webster,  5  Mass.  270, 
Chief  Justice  Parsons  says: 

"But  if  debt  qui  ta/m  be  sued  against  sev- 
eral, demanding  a  joint  forfeiture,  on  a  plea 
of  nil  dehetf  all  the  defendants  ought  to  be 
found  indebted,  because  the  form  of  the  ac- 
tion and  plea  is  on  a  joint  contract,  although 
the  debt  arises  from  a  tort." 

The  distinguishing  feature  of  this  action 
of  debt  is  that  it  lies  for  the  recovery  of  a 
Bum  certain,  or  reducible  to  a  certainty  with- 
out regard  to  the  manner  in  which  the  obli- 
gation is  incurred  or  evidenced.  In  Stock- 
well  V.  U.  S.  13  Wall.  631,  20  U.  S.  (L.  ed.) 
491,  it  was  said: 

''Debt  lies  whenever  a  sum  certain  is  due 
to  the  plaintiff,  or  a  sum  which  can  readily 
be  reduced  to  a  certainty — a  sum  requiring 
no  future  Taluation  to  settle  its  amount. 
.  .  .  It  [191]  is  immaterial  in  what  man- 
ner the  obligation  was  incurred,  or  by  what 
it  is  evidenced,  if  the  sum  owing  is  capable 
of  being  definitely  ascertained." 

See  also  Chaffee  v.  U.  S.  18  Wall.  516,  21 
U.  S.  (L.  ed.)  908;  Dollar  Sav.  Bank  v.  U. 
S.  19  Wall.  227,  22  U.  S.  (L.  ed.)  80;  U.  S. 
V.  Lyman,  1  Mason  482,  26  Fed.  Cas.  No. 
15,64V;  Meredith  v.  U.  S.  13  Pet.  486,  10 
U.  S;  (L.  ed.)  258;  Bullard  v.  Bell,  1  Mason 
243,  4  Fed.  Cas.  No.  2,121;  Hepner  v.  U.  S. 
213  U.  S.  103,  16  Ann.  Cas.  960,  63  U. 
S.  (L.  ed.)  '720,  29  S.  Ct.  474,  27  L.R.A. 
(N.S.)    739. 

While  it  is,  no  doubt,  true  that  the  action, 
being  based  on  a  violation  of  the  statute, 
sounds  in  tort  (Chaffee  v.  U.  S.  18  Wall. 
616,  21  U.  S.  (L.  ed.)  908),  yet,  as  there 
stated,  ''debt  lies  for  a  statutory  penalty, 
because  the  sum  demanded  is  certain." 

The  mode  in  which  penalties  shall  be  en- 
forced,  whether  at  the  suit  of  a  private  party 
or  at  the  suit  of  the  public,  is  a  matter  of 
legislative  discretion,  and  where  the  penalty 
is  given  by  statute,  and  there  is  no  specified 
mode  of  recovery  presented,  an  action  of  debt 
will  lie.     30  Cyc.  1344,  1345. 


Generally  speaking,  it  is  immaterial  wheth- 
er the  obligation  arose  by  contract  or  by 
operation  of  common  or  statute  law,  in  what 
manner  the  obligation  was  incuired,  or  by 
what  the  obligation  is  evidenced,  if  it  pos- 
sesses the  essential  requisites  of  a  foundation 
for  this  action  debt  will  lie.    13  Cyc.  408. 

At  the  common  law,  the  action  of  debt  is 
the  appropriate  action  for  the  recovery  of 
a  statutory  penalty,  upon  the  ground  of  an 
implied  promise,  which  the  law  annexes  to 
the  liability.  18  Am.  &  £ng.  Enc.  of  Law, 
274. 

In  U.  S.  V.  Mundell,  1  Hughes  415,  6  Cal. 
(Va.)  245,  27  Fed.  Cas.  No.  15,834,  Iredell, 
Circuit  Judge,  says: 

"The  truth  is,  it  is  sometimes  necessary  to 
distinguish  between  actions  of  debt  at  com* 
men  law  and  actions  of  debt  upon  a  statute, 
for  particular  reasons  not  applicable  to  the 
mode  of  trial.  For  instance,  it  is  necessary 
to  show  it  to  be  'an  action  on  the  statute,' 
because  otherwise  no  cause  of  action  will 
appear,  a  penalty  in  the  case  not  existing  at 
common  law,  and  therefore  creating  no  such 
contract.  But  when  the  cause  of  action  is 
shown,  the  principles  of  common  law  pervade 
the  whole  of  the  triaL" 

[1921  In  short,  while  the  statute  in  ques- 
tion creates  a  new  liability  unknown  to  the 
common  law,  when  such  liability  does  arise 
it  is  then  ascertained  that  there  is  a  debt 
on  a  liability  created  by  the  statute,  and 
such  a  case  is  upon  the  principles  of  the 
common  law  cognizable  at  law  in  an  action 
of  debt  on  the  liability  thus  created;  or,  as 
Mr.  Blackstcme  puts  it: 

"Whatever,  therefore,  the  laws  order  any- 
one to  pay,  that  becomes  instantly  a  debt 
which  he  hath  beforehand  contracted  to  dis- 
charge.'*    3  Blackstone's  Commentaries,  158. 

The  very  pith  of  the  matter  before  us  is: 
Is  this  a  case  cognizable  at  the  common  law? 
In  other  words,  is  this  such  a  case  competent 
as  a  subject  of  judicial  investigation  and 
determination  before  its  courts  according  to 
the  principles  of  the  common  law?  Upon  au- 
thority the  criterion  of  distinction  between 
a  case  which  is,  and  one  which  is  not,  cog- 
nizable at  the  common  law,  is  the  form  of 
the  proceeding,  and  not  the  particulars  of 
the  offense  which  occasions  it.  If  the  lia- 
bility is  created  by  statute,  it  is  spoken  of 
as  a  statutory  liability;  but,  if  it  is  created 
by  the  common  law,  it  is  designated  a  com- 
mon-law liability.  The  liability,  however 
created,  though  it  may  differ  in  extent  is,  in 
its  essence,  in  the  one  case  no  greater  than 
in  the  other,  for  when  the  cause  of  action 
is  shown,  the  liability  is  recognized  and  en- 
forced according  to  the  principles  of  the  com- 
mon law.  Of  course,  if  the  statute  by  which 
a  penalty  is  imposed  contemplated  a  redress 
or  a  recovery  only  by  a  proceeding  unknown 
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to  the  common  law,  the  case  would  then  be 
one  not  cognizable  at  the  common  law,  be- 
cause the  penalty  and  the  designated  mode 
and  form  of  proceeding  for  its  recovery  form 
a  part  of  the  right  and  the  liability.  But 
in  the  absence  of  a  statute  expressly  or  im- 
pliedly excluding  it,  as  in  this  case,  the 
ground  of  complaint  is  the  nonpayment  of  a 
debt.  It  is  true  that  the  action  is  based 
upon  the  statute,  but  it  is  primarily  founded 
upon  that  implied  contract,  recognized  by  the 
common  law,  which  every  citizen  enters  into 
with  the  state  to  observe  its  laws.  This  dis- 
tinction we  are  called  upon  to  make  in  the 
classification  of  cases,  while  purely  technical, 
is  one  of  those  cases  wherein  technicality  is, 
by  the  statute  law,  made  the  very  pith  of 
the  matter  presented  for  decision — a  condi- 
tion that  upon  occasion  will  inevitably  occur 
as  an  incident  to  the  transition  from  one 
form  of  government  to  another.  But  while 
the  [193]  classification  of  cases  is  technical, 
the  malcing  of  it  in  this  case  determines  a 
most  substantial  right  of  the  citizen.  As  we 
said  in  the  case  of  Brown  v.  Greer,  16  Arijs; 
215,  141  Pac.  841: 

"Tlie  right  to  a  trial  by  jury  in  any  case 
is  a  most  substantial  right,  and  where  it  has 
been  given  its  observance  should  be  rigidly 
enforced." 

We  are  not  under  the  least  embarrassment 
in  the  present  case  to  hold  it  one  of  a  class 
which  is  cognizable  at  the  common  law,  be- 
cause our  research  has  discovered  not  a  single 
authority  per  contra.  Since  the  early  case 
of  Partridge  against  Strange  and  others,  in 
the  time  of  Edward  VI,  reported  in  1  Dyer 
74  B,  which  was  an  action  of  debt  declared 
upon  the  statute,  32  Henry  VIII,  c.  9,  for 
the  penalty  prescribed  by  it,  and  which  ac- 
tion was  instituted  as  well  for  the  plaintiff 
as  for  the  king  in  the  court  of  king's  bench, 
which  was  the  supreme  court  of  the  common 
law  in  England,  such  like  cases  have  been 
cognizable  in  the  courts  according  to  the 
principles  of  the  common  law. 

It  follows,  therefore,  that  the  cause  must 
be  reversed  and  remanded  for  a  new  trial, 
because  there  has  been  no  verdict  which  the 
law  of  this  state  recognizes  and  upon  which 
judgment  could  be  entered.  Under  the  law 
as  it  existed  when  the  verdict  was  received, 
a  concurrence  therein  by  a  number  less  than 
twelve  of  the  jurors  was  in  fact  no  verdict, 
but  resulted  in  a  mistrial.  Since  the  trial 
of  this  cause,  however,  the  law  has  been 
changed  in  accordance  with  the  sanction  of 
the  Constitution,  and,  upon  the  retrial,  a 
concurrence  of  nine  jurors  will  be  competent 
to  render  a  verdict  in  the  case.  Though  ac- 
tion was  begun  and  issues  joined  prior  to 
the  adoption  of  a  law  authorizing  nine  jurors 
in  a  civil  case  to  render  a  verdict,  a  verdict 
so  rendered  is  valid,  since  there  is  no  vested 


right  in  the  modes  of  procedure.  Steinfeld 
V.  Nielsen,  15  Ariz.  424,  139  Pac.  879;  Roen- 
leldt  V.  St.  Louis,  etc.  R.  Co.  180  Mo.  554, 
79  S.  W.  706. 

Reversed  and  remanded,  with  directions  to 
grant  a  new  trial. 

Ross,  C.  J.,  and  Cunningham,  J.,  concur. 


NOTE. 

Validity  and  Oonstraotion  of  Oonstitv 
tional  or  Statntory  Proviiion  for 
Verdict  by  Less  than  WKole  Nnaiber 
of  Jurors. 

Validity,  500. 
Construction ; 

In  General,  502. 

Application  to  Pending  Cause,   504. 

Application    to    Action    under    Federal 
Employers'  Liability  Act,   504. 


Validity. 

That  unanimity  is  one  of  the  essentials  of 
a  common-law  jury  is  well  settled,  and  so 
in  cases  where  a  jury  trial  is  a  matter  of 
right,  the  legislature  has  no  power  to  enact 
laws  permitting  verdicts  by  less  than  the 
whole  number  of  jurors,  except  when  spe- 
cifically authorized  by  constitutional  war- 
rant. American  Pub.  Co.  v.  Fisher,  166  U. 
S.  464,  17  S.  Ct.  618,  41  U.  S.  (L.  ed.)  1079; 
Denver  v.  Hyatt,  28  Colo.  129,  63  Pac.  403; 
Clough  V.  McKay,  31  Colo.  300,  73  Pac.  30; 
Manitou  v.  Croot,  33  Colo.  426,  80  Pac.  1065; 
Star  Loan  Co.  v.  Duffy  Van,  etc.  Co.  20  Colo. 
App.  250,  77  Pac.  1092;  Jacksonville,  etc. 
R.  Co.  V.  Adams,  33  Fla.  608,  15  So.  257,  24 
L.R.A.  272;  Kleinschmidt  v.  Dunphy,  1 
Mont.  118;  Aylesworth  v.  Reece,  1  Mont.  200; 
Opinion  of  Justices,  41  N.  H.  560;  Bradford 
v.  Territory,  1  Okla.  366,  34  Pac.  66;  Rock 
Springs  First  Nat.  Bank  v.  Foster,  9  Wya 
157,  61  Pac.  466,  63  Pac.  1066,  64  L.R.A. 
549.  See  also  State  v.  Barker,  107  N.  C. 
913,  12  S.  £.  115,  10  L.R.A.  50.  In  Rock 
Springs  First  Nat.  Bank  v.  Foster,  supra,  it 
was  said:  "It  is  so  well  settled  aB  to  re- 
quire no  reference  to  authorities  that,  when 
the  constitution  secures  to  litigants  the 
right  of  trial  by  jury,  th«  legislature  has 
no  power  to  deny  or  impair  such  right.  The 
courts  have  uniformly  held  also  that  the 
word  'jury'  as  used  in  our  constitutions, 
when  not  otherwise  modified,  means  a  com 
mon-law  jury  composed  of  twelve  men,  whose 
verdict  shall  be  unanimous."  In  Jackson- 
ville, etc.  R.  Co.  V.  Adams,  33  Fla.  608,  15 
So.  257,  24  L.R.A.  272,  a  statute  prescribing 
the  procedure  for  the  condemnation  of  land 
under  the  power  of  eminent  domain,  which 
provided  that  a  majority  of  the  jury  might 
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determine  all  matters  before  them,  was  held 
to  be  invalid  as  in  violation  of  that  section 
of  the  state  constitution  providing  that  com- 
pensation for  land  condemned  must  be  ascer- 
tained by  a  jury  of  twelve,  the  court  saying: 
''To  permit  the  judgment  of  a  smaller  num- 
ber to  control  is  not  to  be  reconciled  to 
either  the  meaning  of  the  language  used  or 
to  the  intent  shown  by  it  and  the  change 
which  has  been  made.  If  the  legislature  can 
authorize  a  majority  of  the  jury  to  ascer- 
tain the  compensation  or  determine  the  mat- 
ters before  them,  they  can  give  the  same 
power  to  less  than  a  majority.  A  concession 
to  the  legislature  of  power  to  make  the  judg- 
ment of  less  than  the  entire  twelve  competent 
to  answer  the  requirement  of  the  constitu- 
tion is  a  surrender  of  all  protection  from  the 
prescription  of  the  stated  number,  and  ren- 
ders this  feature  of  our  organic  law  a  useless 
declaration." 

However,  it  is  also  well  settled  that  a 
state  has  the  power,  either  by  a  direct  con- 
stitutional provision  or  by  a  specific  grant 
of  legislative  authority,  to  abrogate  the  right 
of  trial  by  jury  or  to  make  such  modifica- 
tions of  it  as  may  be  deemed  expedient,  and 
laws  enacted  imder  constitutional  authority 
providing  for  majority  verdicts  are  uniform- 
ly held  to  be  valid.  Gibson  v.  Bellingham, 
etc.  R.  Co.  213  Fed.  488;  King  v.  Camacho, 
3  Hawaii  385;  Hoskins  v.  Jackson,  155  Ky. 
638,  160  S.  W.  174;  State  v.  Wooten,  136 
La.  560,  67  So.  366;  Winters  v.  Minneapolis, 
ete.  R.  Co.  126  Minn.  260,  148  N.  W.  106; 
Gabbert  v.  Chicago,  etc.  R.  Co.  171  Mo.  84, 
70  S.  W.  891;  Smith  v.  Sovereign  Camp 
Woodman  of  World,  179  Mo.  119,  77  S.  W. 
862;  McClure  v.  Feldmann,  184  Mo.  710,  84 
S.  W.  16;  Taussig  v.  St.  Louis,  etc.  R.  Co. 
186  Mo.  269,  86  S.  W.  378;  Franklin  v.  St. 
Louis,  etc.  R.  Co.  188  Mo.  533,  87  S.  W.  930; 
Logan  V.  Field,  192  Mo.  54,  90  S.  W.  127; 
Reed  v.  Mexico,  101  Mo.  App.  155,  76  S,  W. 
53;  Marshall  v.  Armstrong,  105  Mo.  App. 
234,  79  S.  W.  1161;  Elder  v.  Shoffstall,  90 
Ohio  St.  265,  107  N.  E.  539;  Pacific  Mut. 
L.  Ins.  Co.  V.  Adams,  27  Okla.  496,  112  Pac. 
1026 ;  Independent  Cotton  Oil  Co.  v.  Beacham, 
31  Okla.  384,  120  Pac.  969;  Bowen  v.  Davis, 
48  Tex.  101.  ^e  also  National  Protective 
Legion  v.  Allphin,  141  Ky.  777,  133  S.  W. 
788;  Pike  County  v.  Sowards,  147  Ky.  37, 
143  S.  W.  745;  State  v.  Sinegal,  51  La. 
Ann.  932,  25  So.  957;  Shaw  v.  Goldman, 
183  Mo.  461,  81  S.  W.  1223;  Cruger  v.  Hud- 
son River  R.  Co.  12  N.  Y.  190.  As  was  said 
in  Gibson  v.  Bellingham,  etc.  R.  Co.  213 
Fed.  488:  ''It  has  been  held  by  a  long  line 
of  decisions-  that  the  seventh  amendment 
does  not  apply  to  the  states,  and  that  a 
state  is  not  inhibited  by  the  federal  consti- 
tution from  providing  for  a  jury  of  less 
than  twelve  men,  or  for  a  verdict  that  is 
not  unanimous." 


But  since  the  Constitution  of  the  United 
States  is  in  force  in  all  the  territories,   it 
has   been  held  uniformly   that  an   act  of   a 
territorial  legislature  providing  for  majority 
verdicts  is  in   contravention  of  the  sevcntii 
amendment  providing   that   in   all   common - 
law  suits  where  the  amount  involved  exceeds 
twenty   dollars    the   right   of   trial    by   jury 
shall   be   preserved.     American   Pub.   Co.   v. 
Fisher,   166   U.   S.   464,   117   S.   Ct.   618,   41 
U.  S.  (L.  ed.)  1079,  reversing  American  Pub. 
Co.   V.    Fisher,    10   Utah   147,   37    Pac.   259; 
Springville  v.  Thomas,  166  U,  S.  707,  17  S. 
Ct.   717,  41   U.   S.    (L.  ed.)    1172,   reversing 
Hess  V.  White,  9  Utah  61,  33  Pac.  243,  24 
L.R.A.  277;    Carrall  v.   Byers,  4   Ariz.   158, 
36   Pac.   499;    Providwice   Gold   Min.   Co.   v. 
Burke,    6    Ariz.    323,    57    Pac.    641;    Klein- 
schmidt  v.  Dunphy,  1  Mont.  118;  Ayleswortli 
V.  Reece,  1  Mont.  200;  Bradford  v.  Territory, 
1  Okla.  366,  34  Pac.  66;  Thomas  v.  Spring- 
ville City,  9  Utah  426,  35  Pac.  503;  Tucker 
V.  Salt  Lake  City,  10  Utah  373,  37  Pac.  261, 
and  Fred.  W.  Wolff  Co.  v.  Salt  Lake  City 
Brewing  Co.  10  Utah  179,  37  Pac.  262;  Par- 
sons V.  Pratt,  18  S.  Ct.   944,  42  U.  S.    (L. 
ed.)  1214,  reversing  Pratt  v.  Parsons,  13  Utah 
31,  43  Pac.  620.    {Compare  Riley  v.  Salt  Lake 
Rapid  Transit  Co.  10  Utah  428,  37  Pac.  681 : 
Mackey    v.    Enzensperger,    11   Utah    154,    39 
Pac.   541;    Leedom  v.   Earls  Furniture,   etc. 
Co.  12  Utah  172,  42  Pac.  208;  Smith  v.  Salt 
Lake  City  R.  Co.  13  Utah  33,  43  Pac.  919, 
and   Scott   v.   Provo   City,    14    Utah    31,   45 
Pac.    1005,    Utah    decisions    rendered    prior 
to    those    of    the    Supreme    Court    of    the 
United    States,    cited    supra,    reversing    the 
Utah  rule.)      Construing  an  act  of  the  ter- 
ritory of  Utah  providing  for  verdicts  in  cer- 
tain cases  by  nine  or  more  of  the  jurors  the 
Supreme  Court  of  the  United  States  said  in 
American  Pub.  Co.  v.  Fisher,  166  U.  S.  464. 
17    S.    Ct.    618,    41    U.    S.    (L.    ed.)     1079: 
"Therefore,   either   the    Seventh   Amendment 
to   the   Constitution,   or  these   acts   of   Con- 
gress, or  all  together,  secured  to  every  liti- 
gant in  a  common  law  action  in  the  courts 
of  the  territory  of  Utah  the  right  to  a  trial 
by  jury,  and  nullified  any  act  of  its  legisla- 
ture which  attempted  to  take  from  him  any- 
thing which   is  of   substance  of  that   right. 
Now  unanimity  was  one  of  the  peculiar  and 
essential  features  of  trial  by  jury  at  the  com- 
mon law.     No  authorities  are  needed  to  sus- 
tain this  proposition.    Whatever  may  be  true 
as  to* legislation  which  changes  any  mere  de- 
tails of  a  jury  trial,  it  is  clear  that  a  statute 
which  destroys  this  substantial  and  essential 
feature   thereof   is  one  abridging  the  right. 
It  follows,  therefore,  that  the  court  erred  in 
receiving   a   verdict   returned   by   only    nine 
jurors,  the  others  not  concurring." 

But  in  Hawaii  v.  Mankichi,  190  U.  S.  197, 
23  S.  Ct.  787,  47  U.  S.  (L.  ed.)  1016,  it  was 
held  that  a  conviction  had  during  the  period 


502 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


between  August,  !I898,  and  June  14tli,  1900, 
under  a  statute  of  the  republic  of  Hawaii 
allowing  a  verdict  by  nine  of  the  jury  was 
legal  although  not  in  compliance  with  the 
provisions  of  the  constitution  of  the  United 
States.  The  decision  was  based  on  the  con- 
struction of  the  resolution  of  1898  annexing 
Hawaii  which  was  held  to  secure  to  Hawaii 
its  established  legislation  until  Congress 
should  pass  an  act  organizing  the  territory 
of  Hawaii,  which  was  done  in  June,  1900. 

Though  not  warranted  by  constitutional 
provision,  statutes  providing  for  majority 
verdicts  have  been  upheld  in  so  far  as  they 
applied  to  cases  in  which  the  parties  were 
not  entitled  to  a  jury  trial  as  a  matter  of 
right.  Thus  in  so  far  as  sudh  an  act  relates 
to  the  trial  of  an  issue  of  fact  in  cases  in 
equity  it  has  been  held  to  be  constituti(Hial 
and  valid.  Providence  Gold  Min.  CJo.  v. 
Burke,  6  Ariz.  323,  57  Pac.  641;  Klein- 
schmidt  v.  Dunphy,  1  Mont.  118.  In  Emig 
V.  Clark  County,  5  Ohio  Dec.  459,  6  Ohio 
N.  P.  471,  it  was  held  that  the  necessity  for 
the  construction  of  drains  not  being  a  matter 
required  to  be  tried  by  a  jury  the  legislature 
could  pass  a  law  declaring  the  agreement  of 
eight  of  the  jurors  sufficient  to  sustain  a 
verdict  without  violating  the  constitutional 
guaranty  of  jury  trial.  See  also  Thomas  v. 
Clark  County,  6  Ohio  Dec.  510,  6  Ohio  N.  P. 
453. 

Con8trttction, 

In  General. 

A  constitutional  amendment  aHowing  nine 
of  a  jury  to  render  a  verdict  **in  a  civil 
action''  was  held  to  be  applicable  to  suits  in 
equity  in  Davis  v.  Forman,  229  Mo.  27,  129 
S.  W.  213,  wherein  it  was  said:  "Whilst  in 
legal  nomenclature  it  is  more  accurate  to 
say  *8uit  in  equity'  and  'action  at  law,'  yet 
under  our  Code  of  Civil  Procedure,  which 
was  in  force  long  before  the  constitutional 
amendment  referred  to  was  adopted,  it  is  de- 
clared: There  shall  be  in  this  state  but 
one  form  of  action  for  the  enforcement  or 
protection  of  private  rights,  and  redress  or 
prevention  of  private  wrongs,  which  shall  be 
denominated  a  civil  action.'  The  provision 
of  the  constitutional  amendment  applies 
therefore  as  well  to  a  jury  called  by  a  chan- 
cellor as  to  one  in  the  trial  of  an  action  at 
law."  But  in  King  City  v.  Duncan,  238  Mo. 
513,  142  S.  W.  246,  the  same  amendment  was 
held  to  be  inapplicable  to  cases  arising  out 
of  the  violation  of  municipal  ordinances  as 
to  which  the  right  of  trial  by  jury  never 
existed. 

Where  the  statute  provides  for  a  jury  of 
twelve,  three-fourths  of  whom  may  render  a 
verdict,  a  verdict  by  less  than  nine  is  invalid. 


Marshall  v.  Armstrong,  105  Mo.  App.  234, 
79  S.  W.  1161.  But  where  by  agreement  of 
the  parties  a  jury  of  nine  was  accepted  the 
verdict  of  seven  was  held  to  be  good  under  a 
constitutional  provision  allowing  a  three- 
fourths  verdict.  Lohnes  v.  Baker,  156  Mo. 
App.  397,  137  S.  W.  282.  In  Oligschlager  v. 
Stephenson,  24  Okla.  760,  104  Pac.  345,  it 
was  contended  that  the  constitutional  provi- 
sion allowing  juries  to  return  a  verdict  on 
agreement  of  three-fourths  of  their  numbers 
was  not  applicable  to  a  jury  in  the  county 
court,  because  such  a  jury  consisted  of  sii: 
and  there  could  be  no  three^fourths  agree- 
ment. Answering  this  contention,  the  court 
said:  "We  are  convinced  that  the  'three- 
fourths'  mentioned  in  the  foregoing  clause  of 
the  constituton  was  not  intended  to  be  an 
arbitrary  number,  but  merely  to  indicate  the 
least  number  of  jurors  sitting  in  a  case  that 
could  return  a  valid  verdict,  whether  the 
jury  consisted  of  six  or  twelve  members. 
The  mere  fact  that  it  is  impossible  to  secure 
the  concurrence  of  three-fourths  of  six,  the 
number  of  jurors  in  a  civil  case  in  a  county 
court,  does  not,  to  our  mind,  indicate  a  pur- 
pose on  the  part  of  the  constitutional  con- 
vention and  the  people  to  make  the  provision 
applicable  only  to  juries  where  twelve  jurors 
sit.  By  this  process  of  reasoning,  a  verdict 
returned  by  ten  or  eleven  jurors  in  such  a 
case  would  be  invalid,  while  a  verdict  re- 
turned by  nine  jurors,  which  is  exactly  three- 
fourths  of  a  jury  of  twelve,  would  be  valid. 
We  decline  to  give  this  provision  such  a  nar- 
row construction.  It  is  more  reasonable  to 
presume  that  the  intention  was  to  fix  the 
minimum  number  of  jurors  who  were  author- 
ized to  return  a  verdict,  whether  the  jury 
consisted  of  six  or  twelve  members,  and  not 
to  fix  a  hard  and  fast  inhibition  against  the 
return  of  a  verdict  by  any  other  number 
greater  than  three-fourths  and  less  than  the 
whole  panel.  With  three-fourths  or  more  of 
the  jurors  sitting  concurring  in  the  verdict, 
it  is  difficult  to  see  how  the  constitutional 
right  to  a  trial  by  jury  of  the  person  against 
whom  the  verdict  was  returned  could  be  in- 
valid. We  are  convinced  that  it  was  not  the 
intention  of  the  members  of  the  constitu- 
tional convention  or  the  people  when  they 
adopted  the  constitution  that  the  language 
'three-fourths  of  the  whole  number  of  jurors 
concurring  shall  have  power  to  render  a  ver- 
dict' should  have  relation  only  to  juries  con- 
sisting of  twelve  members."  To  the  same  ef- 
fect see  Muldrow  v.  State,  4  Okla.  Crim.  324, 
111  Pac.  656. 

A  constitutional  provision  permitting  a 
verdict  by  nine  of  the  twelve  jurors  in  cases 
not  capital  has  been  held  to  be  applicable  to 
a  second  trial  under  an  indictment  for  mur- 
der where  the  conviction  on  the  first  trial 
was  for  manslaughter  as  such  a  verdict  re- 
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duced  the  ofTense  to  manslaughter  though  the 
second  trial  was  held  under  the  original  in- 
dictment. State  V.  Wooten,  136  La.  560,  67 
iSo.  366.  But  in  State  v.  Biagas,  106  La. 
503,  29  So.  971,  it  was  held  that  a  jury  could 
not  render  a  verdict  of  guilty  of  manslaugh- 
ter under  an  indictment  for  murder  by  less 
than  a  unanimous  verdict  as  such  a  verdict 
was  also  an  acquittal  of  the  charge  of  mur- 
der. 

In  State  v.  Holtcamp,  236  Mo.  232,  138  S. 
W.  621,  the  question  at  issue  was  whether 
the   constitutional  provision  permitting  ver- 
dicts by  less  than  l}ie  total  number  of  jurors 
in  all  civil  cases  included  an  insanity  inquiry. 
In  answer  to  the  contention  that  the  provi- 
sion extended  only  to  cases  where  the  right 
to  a  jury  existed  at  common  law  and  did  not 
apply    to   an    insanity    inquiry   wherein    the 
right  to  a  jury  trial  was  given  by  statute, 
the   court   said:      "Section  28,  article  2,   of 
our    constitution    reads    as    follows:      'The 
right  of  trial  by  jury,  as  heretofore  enjoyed, 
shall   remain   inviolate;   but  a  jury  for  the 
trial  of  criminal  or  civil  cases  in  courts  not 
of   record   may   consist   of   less  than   twelve 
men  as  may  be  prescribed  by  law;  and  that 
a  two- thirds  majority  of  such  number  pre- 
scribed by  law  concurring  may  render  a  ver- 
dict in  all  civil  cases;  and  that  in  the  trial 
by  jury  of  all  civil  cases  in  courts  of  record, 
three-fourths   of   the    mfembers    of   the    jury 
concurring  may  render  a  verdict.    .    .    .'    The 
langtiage   of   this   amendment   is   clear,   and 
must   be   taken  to  mean  just  what  it  says. 
There  is  no  limitation  expressed  or  implied. 
It  applies  to  all  civil  cases  wherein  there  was 
at  the  time  of  its  adoption  a  right  to  a  trial 
liy  jury,  whether  the  right  was  given  by  com- 
mon law  or  by  statute.     Counsel  argues  that 
this  section  of  the  constitution  applies  only 
to  the  right  of  trial  by  jury  given  by  the 
common    law.      Why    this    limitation?      The 
constitution  says  *the  right  of  trial  by  jury 
as   heretofore  enjoyed,'  etc.     Do?s  the  ^ord 
'heretofore'  apply  only  to  common-law  juries? 
We  think  not.    'Heretofore'  means  before  and 
up  to  the  time  the  constitution  was  adopted. 
So  far  as  insanity  proceedings  axe  concerned, 
this  right  to  a  jury  trial  had  existed  at  least 
fifty   years  before,   and  up  to,  the  adoption 
of  the  present  constitution."    And  in  answer 
to    the   contention  that   an   insanity  inquiry 
was  not  a  civil  case,  the  court  further  said: 
*'Th€    insanity   inquiry  involves  no   question 
of  public  wrong.     It  is  a  proceeding  to  pro- 
tect the  private  rights  of  the  individual  in 
his   property   and   person.     Such   proceeding 
constitutes  a  civil  case,  and  one  within  the 
constitutional    amendment    providing    for    a 
three-fourths  verdict." 

In  Kelly-Goodfellow  Shoe  Co.  v.  Sally,  114 
Mo.  App.  222,  89  S.  W.  889,  it  was  held  that 
the  constitutional  amendment  allowing  ma- 
jority  verdicts   was  self -executing  and  that 
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after  its  adoption  and  before  the  enactment 
of  the  statute  providing  that  when  a  verdict 
of  less  than  the  whole  number  of  jurors  was 
rendered  it  must  be  signed  by  all  concurring, 
a  verdict  signed  by  the  foreman  only  was 
sufficient. 

Under  the  Minnesota  statute  providing 
that  in  civil  actions  in  a  court  of  record  a 
jury  may  after  twelve  hours  of  deliberation 
bring  in  a  verdict  with  five-sixths  concur- 
ring, it  has  been  held  that  where  a  jury  has 
been  in  retirement  for  a  period  well  beyond 
the  time  prescribed  by  the  statute,  the  law 
conclusively  presumes  that  they  have  been 
in  deliberation  for  the  required  length  of 
time.  Hurlburt  v.  Leachman,  126  Minn.  180, 
148  N.  W.  61;  Armstrong  v.  Great  Northern 
R.  Co.  131  Minn.  236,  164  N.  W.  1076.  And 
the  mere  fact  that  the  jury  decided  on  their 
verdict  immediately  on  retiring  does  not 
show  that  they  did  not  deliberate  twelve 
hours.  Daly  v.  Falk,  131  Minn.  231,  164  N. 
W.  1081. 

It  is  optional  with  the  jury  whether  they 
shall  return  a  verdict  with  only  nine  of  their 
number  concurring  and  the  court  cannot  com- 
pel them  to  do  so.  Criticising  an  instruction 
which  in  effect  told  the  jury  that  they  must 
return  a  verdict  as  soon  as  nine  of  them 
agreed,  the  court  in  Curtis,  etc.  Co.  v.  Pigg, 
39  Okla.  31,  134  Pac.  1125,  said:  "The  ob- 
jection urged  against  this  instruction  is  that 
it  compels  the  jqry  to  return  a  verdict  just 
as  soon  as  nine  or  more  concur;  that  the 
jury  is  thereby  limited  in  time  for  giving 
the  cause  due  deliberation.  This  instruction 
is  based  upon  that  part  of  section  27,  Wil- 
liams' Ann.  Const.  Okla.,  which  reads  as  tol- 
lows:  'In  civil  cases,  and  in  criniinal  cases 
less  than  felonies,  three-fourths  of  the  whole 
number  of  jurors  concurring  shall  have  pow- 
er to  render  a  verdict.  .  .  .  In  case  a  ver- 
dict is  rendered  by  less  than  the  whole  num- 
ber of  jurors,  the  verdict  shall  be  in  writing 
and  signed  by  each  juror  concurring  therein.' 
The  intent  of  this  provision  of  the  constitu- 
tion is  not  to  deprive  the  jury  of  a  reason- 
able time  in  which  to  consider  its  verdict, 
nor  to  give  the  court  power  to  constitute 
nine  of  the  number  as  the  jury  and  the  re- 
maining three  as  an  unnecessary  surplusage, 
but  its  object  is  to  provide  that  where,  after 
due  deliberation  has  been  spent  in  an  en- 
deavor to  reach  a  just  verdict,  they  be  un- 
able to  concur  unanimously,  then  in  order  to 
prevent  delay  and  mistrials  and  defeat  of 
justice,  three-fourths  of  their  number  concur- 
ring shall  have  power  to  render  a  verdict. 
Note  the  language  of  the  constitution: 
'Three-fourths  of  the  whole  number  concur- 
ring shall  have  power  to  render  a  verdict.' 
This  language  clearly  implies  that  the  power 
is  with  the  jury  to  say  whether  they  will 
render  a  three-fourths  verdict,  and  not  wuth 
the  court  to  peremptorily  demand  it." 
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In  Robertson  v.  McMeans,  1  Manitoba  348, 
it  was  held  that  the  act  providing  that  in 
civil  cases  the  jury  must  consist  of  twelve 
but  the  verdict  of  nine  or  more  should  be 
sufficient,  applied  to  special  as  well  as  to 
common  juries. 

Afpuoation  to  Pendiivg  Cause. 

It  is  generally  held  that  constitutional  or 
statutory  provisions  allowing  verdicts  by  less 
than  the  whole  number  of  jurors  are  not  ap- 
plicable to  causes  which  are  pending  at  the 
time  such  provisions  take  effect.  Pacific 
Mut.  L.  Ins.  Co.  V.  Adams,  27  Okla.  496,  112 
Pac.  1026;  Choctaw  Electric  Co.  v.  Clark,  28 
Okla.  399,  114  Pac.  730;  Swift  v.  Coulter, 
28  Okla.  768,  116  Pac.  871;  Guthrie  v.  Pear- 
son, 29  Okla.  813,  120  Pac.  266;  Van  Arsdale- 
Osborne  Brokerage  Co.  v.  Patterson,  30  Okla. 
113,  120  Pac.  933;  Kerfoot-Bell  Co.  v.  Ker- 
foot,  30  Okla.  19,  118  Pac.  367;  Spurrier 
Lumber  Co.  v.  Dodson,  30  Okla.  412,  120 
Pac.  934;  Border  v.  Carrabine,  30  Okla.  740, 
120  Pac.  1087;  Northern  Guaranty  Loan,  etc. 
Co.  V.  McCurtain,  31  Okla.  192,  120  Pac. 
663;  Missouri,  etc.  R.  Co.  v.  Smith,  32  Okla. 
841,  123  Pac.  1063;  Chicago,  etc.  R.  Co.  v. 
Beatty,  34  Okla.  321,  118  Pac.  367,  126  Pac. 
736,  42  L.R.A.(N.S.)  984;  McLeod  v.  Spencer, 
34  Okla.  647,  126  Pac.  753;  Metropolitan  R. 
Co.  v.  Fonville,  36  Okla.  76,  125  Pac.  1125; 
Gosnell  y.  Prince,  36  Okla.  446,  129  Pac.  27. 
Compare  Roenfeldt  v.  St.  Louis,  etc.  R.  Co. 
180  Mo.  654,  79  S.  W.  706,  wherein  it  was 
said:  "The  only  new  idea  in  connection  with 
that  subject  that  is  advanced  in  the  brief  of 
counsel  in  this  case  is,  that  as  this  action 
was  begun,  and  the  issues  joined,  prior  to 
the  adoption  of  the  constitutional  amend- 
ment, tlie  cause  could  be  tried  only  under 
the  mode  of  procedure  existing  when  the  suit 
was  brought  or  the  issues  were  joined,  and 
therefore  the  constitutional  amendment  au- 
thorizing nine  of  the  jury  to  render  a  verdict 
does  not  apply  to  this  case.  No  one  has  a 
vested  right  to  have  his  cause  tried  by  any 
particular  mode  of  procedure.  The  state  has 
the  sovereign  power  to  prescribe  the  mode  of 
trying  causes  in  ltd  courts  and  to  alter  the 
same  from  time  to  time  aa  it  may  see  fit. 
If  the  mode  is  prescribed  by  an  act  of  the 
general  assembly  it  may  be  changed  by  an 
act  of  the  general  assembly;  if  it  is  pre- 
scribed by  the  constitution  it  may  be  changed 
by  the  power  which  makes  the  constitution." 
And  see  the  reported  case  wherein  the  same 
rule  is  laid  down.  In  Girdner  v.  Bryan,  94 
Mo.  App.  27,  67  S.  W.  699,  it  was  held  that 
a  constitutional  amendment  providing  for 
majority  verdicts  was  not  applicable  to  a 
case  tried  after  its  adoption  but  before  it 
became  operative. 


The  foregoing  rule,  however,  applies  only 
to  cases  pending  at  the  time  the  law  becomei^ 
effective,  and  does  not  apply  to  a  case 
broiight  after  the  law  goes  into  effect,  thougli 
the  cause  of  action  arose  before.  Elder  v. 
Shoffstall,  90  Ohio  St.  265,  107  N.  K.  539; 
Independent  Cotton  Oil  Co.  v.  Beach  am,  31 
Okla.  384,  120  Pac.  969 ;  Chicago,  etc.  R.  Co. 
V.  Baronl,  32  Okla.  540,  122  Pac.  926;  Mid- 
land Valley  R.  Co.  v.  Adkins,  36  Okla.  lo. 
127  Pac.  867;  St.  Louis,  eto.  R.  Co.  v. 
Wooten,  37  Okla.  444,  132  Pac.  479 ;  Midland 
Valley  R.  Co.  v.  Larson,  41  Okla.  360,  138 
Pac.  175;  In  Independent  Cotton  Oil  Co.  v. 
Beacham,  supra,  the  court  said:  "Counsel 
for  defendant  take  the  position  that,  as  the 
injury  was  inflicted  prior  to  statehood,  the 
time  the  injury  was  inflicted  plaintiff  was 
not  entitled  to  the  benefit  of  said  provision, 
although  the  constitution  was  adopted  prior 
to  the  commencement  of  the  action,  for  the 
reason  that  section  1  of  the  schedule  pre- 
served the  status  of  all  suits,  rights,  etc., 
arising  prior  to  statehood  as  they  existed 
under  the  territorial  government.  We  can- 
not agree  with  counsel.  The  rule  is  that  no 
person  has  a  vested  right  in  any  particular 
mode  of  procedure,  and  if,  before  the  trial 
of  the  cause,  a  new  law  of  procedure  goes 
into  effect,  it  governs,  unless  the  statute  it- 
self provides  otherwise.  There  is  nothing  in 
the  constitution  nor  the  schedule  indicating 
a  purpose  to  restrict  the  power  of  the  state 
to  change  modes  of  procedure  as  to  causes  of 
action  arising  prior  to  the  admission  thereof, 
except  as  to  actions  that  were  pending  at 
that  time." 

Application  to  Action  under  Fedebal 
Kmployebs'  Liabilitt  Act. 

The  cases  are  in  accord  in  holding  that 
constitutional  provisions  or  statutory  enact- 
ments of  the  states,  permitting  a  verdict  to 
be  rendered  by  less  than  the  whole  number 
of  jurors  are  applicable  to  actions  in  state 
courts  under  the  Federal  Employers'  Liabil- 
ity Act.  Chesapeake,  etc.  R.  Co.  v.  Camahan, 
241  U.  S.  241,  36  S.  Ct.  594,  affifyning  118 
Va.  46,  86  S.  E.  863;  Gibson  v.  Bellingham, 
etc.  R.  Co.  213  Fed.  488;  Chesapeake,  etc. 
R.  Co.  V.  Kelly,  161  Ky.  665,  171  S.  W.  185; 
Louisville,  etc.  R.  Co.  v.  Winkler,  162  Ky. 
843,  173  S.  W.  151;  Louisville,  etc.  R.  Co.  v. 
Stewart,  163  Ky.  823,  174  S.  W.  744;  Win- 
ters V.  Minneapolis,  etc.  R.  Co.  126  Minn. 
260,  148  N.  W.  106;  Bombolis  v.  Minneapolis, 
etc.  R.  Co.  128  Minn.  112,  150  N.  W.  3H5 
{affirmed  in  Minneapolis,  etc.  R.  Co.  v.  Bom- 
bolis), reported  in  full  post,  this  volume,  at 
page  505;  St.  Louis,  etc.  R.  Co.  v.  Brown,  45 
Okla.  143,  144  Pac.  1076  {affirmed  241  U.  S. 
223,  36  S.  Ct.  602). 


MINNBAPOLIS,  ETC. 

m  u. 

MINNEAPOU8  ANB  ST.  IiOUIS 
RAtLROAB  COMPANY 


V. 


BOMBOIJS. 


United  States  Supreme  Court — ^May  22,  1916. 
241  V.  5.  211;  3e  S.  Ct.  69S, 


Jury    —    Majority    Verdiot    —    Action 

nnder  Federal  Statute. 

llie  requirement  of  U.  S.  Const.,  7th 
Amend.,  that  trials  by  jury  be  according  to 
the  course  of  the  common  law,  i.  e.,  by  a 
unanimous  verdict,  does  not  control  the  state 
courts,  even  when  enforcing  rights  under  a 
federal  statute  like  the  emplovera'  liability 
act  of  April  22,  1908  (35  Stat,  at  L.  65, 
chap.  149,  Fed.  St.  Ann.  1909  Supp.  p.  584), 
and  such  courts  may,  therefore,  give  effect  in 
actions  under  that  statute  to  a  local  practice 
permitting  a  less  than  unanimous  verdict. 

[See  note  at  end  of  this  case.] 

Error  to  Minnesota  Supreme  Court. 

Action  for  death  by  wrongful  act.  George 
Bombolis,  administrator,  plaintiff,  and  Minne- 
apolis and  St.  Louis  Railroad  Company,  de- 
fendant. Judgment  for  plaintiff  in  District 
Court,  Hennepin  county.  Judgment  affirmed 
by  Minnesota  Supreme  Court.  Defendant 
brings  error.  The  facts  are  stated  in  the 
opinion.     Affirmed. 

Frederick  M.  Miner  and  William  H.  Brem* 
ner  for  plaintiff  in  error. 

Oeorge  B.  Leonard  for  defendant  in  error. 

[215]  White,  C.  J. — Counting  upon  the 
Employers'  Liability  Act  of  1908  (c.  149,  36 
Stat.  65;  Fed.  St.  Ann.  1909  Supp.  p.  584) 
as  amended  by  the  act  of  1910  (c.  143,  36 
Stat.  291;  Fed.  St.  Ann.  1912  Supp.  p.  335) 
the  defendant  in  error  sued  in  a  state  court 
to  recover  for  the  loss  resulting  from  the 
death  of  Nanos,  his  intestate,  alleged  to  have 
been  occasioned  by  the  negligence  of  the  plain- 
tiff in  error  while  he,  Nanos,  was  !n  its  em- 
ploy and  engaged  in  interstate  commerce. 
Whatever  may  have  been  the  controversies  in 
the  trial  court  prior  to  the  verdict  of  the 
jury  in  favor  of  the  plaintiff  and  the  conten- 
tions which  were  imsuccessfully  urged  in  the 
court  below  to  secure  a  reversal  of  the  judg- 
ment entered  thereon,  on  this  writ  of  error 
they  have  all  but  one  been  abandoned  and 
hence  have  all  but  one  become  negligible.  As 
the  one  question  here  remaining  was  also  in- 
volved in  five  other  cases  pending  imder  the 
Employers'  Liability  Act  on  writs  of  error 
to  the  courts  of  last  resort  of  Virginia,  Ken- 
tucky and  Oklahoma,  those  cases  and  this 
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were  argued  together.  As  the  other  cases 
however  involve  additional  questions,  we  dis- 
pose separately  of  this  case  in  order  to  decide 
in  this  the  one  question  which  is  common  to 
them  all  and  thus  enable  the  other  cases, 
[216]  if  we  deem  it  is  necessary  to  do  so,  to 
be   treated  in  separate  opinions. 

By  the  constitution  and  laws  of  Minnesota 
in  civil  causes  after  a  case  has  been  under 
submission  to  a  jury  for  a  period  of  twelve 
hours  without  a  unanimous  verdict,  five- 
sixths  of  the  jury  are  authorized  to  reach 
a  verdict  which  is  entitled  to  the  legal  effect 
of  a  unanimous  verdict  at  common  law. 
When  in  the  trial  of  this  case  the  court  in- 
structed the  jury  as  to  their  right  to  render 
a  verdict  under  such  circumstances,  the  de* 
fendant  company  objected  on  the  ground  that 
as  the  cause  of  action  against  it  arose  under 
the  Federal  Employers'  Liability  Act— in 
other  words,  was  Federal  in  character — the 
defendant  was  by  the  Seventh  Amendment  to 
the  Constitution  of  the  United  States  entitled 
to  have  its  liability  determined  by  a  jury 
constituted  and  reaching  its  conclusion  ac- 
cording to  the  course  of  the  common  law,  and 
hence  to  apply  the  state  statute  would  be  re- 
pugnant to  the  Seventh  Amendment.  This 
objection  which  was  overruled  and  excepted 
to  was  assigned  as  error  in  the  court  below, 
was  there  adversely  disposed  of  (128  Minne- 
sota 112),  and  the  alleged  resulting  error  con- 
cerning such  action  is  the  one  question  which 
we  have  said  is  now  urged  for  reversal. 

It  has  been  so  long  and  so  conclusively  set- 
tled that  the  Seventh  Amendment  exacts  a 
trial  by  jury  according  to  the  course  of  the 
common  law,  that  is,  by  a  unanimous  verdict 
(American  Pub.  Co.  v.  Fisher,  166  U.  S.  464, 
17  S.  Ct.  618,  41  U.  S.  (L.  ed.)  1079;  Spring- 
ville  V.  Thomas,  166  U.  S.  707,  17  S.  Ct.  717, 
41  U.  S.  (L.  ed.)  1172;  Capital  Traction  Co. 
V.  Hof,  174  U.  S.  1,  19  S.  Ct.  580,  43  L.  S. 
(L.  ed.)  873),  that  it  is  not  now  open  in  the 
slightest  to  question  that  if  the  requirements 
of  that  Amendment  applied  to  the  action  of 
the  State  of  Minnesota  in  adopting  the  stat- 
ute concerning  a  less  than  unanimous  verdict 
or  controlled  the  state  court  in  enforcing  that 
statute  in  the  trial  which  is  under  review, 
both  the  statute  and  the  action  of  the  court 
were  void  bacuse  of  repugnancy  to  the  Con- 
stitution of  the  United  States.  The  one  [217] 
question  to  be  decided  is  therefore  re- 
duced to  this:  Did  the  Seventh  Amendment 
apply  to  the  action  of  the  state  legislature 
and  to  the  conduct  of  the  state  court  in  en- 
forcing at  the  trial  the  law  of  the  State  as 
to  what  was  necessar-;  to  constitute  a  verdict  ? 
Two  propositions  as  to  the  operation  and 
effect  of  the  Seventh  Amendment  are  as 
conclusively  determined  as  is  that  concerning 
the  nature  and  character  of  the  jury  required 
by  that  Amendment  where  applicable,      (a) 
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That  the  first  ten  Amendments,  including  of 
course  the  Seventh,  are  not  concerned  with 
state  action  and  deal  only  with  Federal  ac- 
tion. We  select  from  a  multitude  of  cases 
those  which  we  deem  to  be  leading.  Barron 
V.  Baltimore,  7  Pet.  243,  8  U.  S.  (L.  ed.)  672; 
Fox  V.  Ohio,  5  How.  410,  434,  12  U.  S.  (L. 
ed.)  213;  Twitchell  v.  Pennsylvania,  7  Wall. 
321,  19  U.  S.  (L.  ed.)  223;  Brown  v.  Now  Jer- 
sey, 175  U.  S.  172,  174,  20  S.  Ct.  77,  44  U.  S. 
(L.  ed.)  119;  Twining  v.  New  Jersey,  211 
U.  S.  78,  93,  29  S.  Ct.  14,  63  U.  S.  (L.  ed.)  97. 
And,  as  a  necessary  corollary,  (b)  that  the 
Seventh  Amendment  applies  only  to  proceed- 
ings in  courts  of  the  United  States  and  does 
not  in  any  manner  whatever  govern  or  regu- 
late trials  by  jury  in  state  courts  or  the  stand- 
ards which  must  be  applied  concerning  the 
same.  Livingston  v.  Moore,  7  Pet.  469, 552,  8  U 
S.  (L.  ed.)  751;  Justices  v.  Murray,  9  Wall. 
274, 19  U.  S.  (L.  ed.)  668;  Edwards  v.  Elliott, 
21  Wall.  532,  22  U.  S.  (L.  ed.)  487;  Walker  v. 
Sauvinet,  92  U.  S.  90,  23  U.  S.  (L.  ed.)  678; 
Pearson  v.  Yewdall,  95  U.  S.  294,  24  U.  S. 
(L.  ed.)  436.  So  completely  and  conclusively 
have  both  of  these  principles  been  settled,  so 
expressly  have  they  been  recognized  without 
dissent  or  question  almost  from  the  beginning 
in  the  accepted  interpretation  of  the  Constitu- 
tion, in  the  enactment  of  laws  by  Congress 
and  proceedings  in  the  Federal  courts,  and  by 
state  constitutions  and  state  enactments  and 
proceedings  in  the  state  courts,  that  it  is  true 
to  say  that  to  concede  that  they  are  open  to 
contention  would  be  to  grant  that  nothing 
whatever  had  been  settled  as  to  the  power  of 
state  and  Federal  governments  or  the  author- 
ity of  state  and  Federal  courts  and  their 
mode  of  procedure  from  the,  beginning. 
Doubtless  it  was  [218]  this  view  of  the  con- 
tention which  led  the  Supreme  Court  of 
Minnesota  in  this  case  and  the  courts  of  last 
resort  of  the  other  States  in  the  cases  which 
were  argued  with  this  to  coincide  in  opinion 
as  to  the  entire  want  of  foundation  for  the 
proposition  relied  upon,  and  in  the  conclusion 
that  to  advance  it  was  virtually  to  attempt 
to  question  the  entire  course  of  judicial  rul- 
ing and  legislative  practice  both  state  and 
National  which  had  prevailed  from  the  com- 
mencement. And  it  was  of  course  presumably 
an  appreciation  of  the  principles  so  thorough- 
ly settled  which  caused  Congress  in  the  en- 
actment of  the  Employers'  Liability  Act  to 
clearly  contemplate  the  existence  of  a  con- 
current power  and  duty  of  both  Federal  and 
state  courts  to  administer  the  rights  con- 
ferred by  the  statute  in  accordance  with  the 
modes  of  procedure  prevailing  in  such  courts. 
Indeed,  it  may  not  be  doubted  that  it  must 
have  been  the  same  point  of  view  which  has 
caused  it  to  come  to  pass  that  during  the 
number  of  years  which  have  elapsed  since  the 
enactment  of  the  Employers'  Liability  Act 


and  the  Safety  Appliance  Act  and  in  the  large 
number  of  cases  which  have  be^n  tried  in 
state  courts  growing  out  of  the  rights  con- 
ferred by  those  acts,  the  judgments  in  many 
of  such  cases  having  been  liere  reviewed,  it 
never  entered  tlie  mind  of  anyone  to  suggest 
the  new  and  strange  view  concerning  the  sig- 
nificance and  operation  of  the  Seventh  Amend- 
ment which  was  urged  in  this  case  and  the 
cases  which  were  argued  With  it. 

Under  these  circumstances  it  would  be 
sufficient  to  leave  the  uai^oundiiess  of  the 
proposition  to  the  demonstration  to  result 
from  the  application  of  the  previous  authori- 
tative rulings  on  the  subject  and  the  force 
of  the  reasoning  inherently  considered  upon 
which  they  were  based,  as  also  upon  its  con- 
vincing power  so  aptly  portrayed  by  the  opin- 
ions of  the  courts  below  in  this  and  the  other 
eases  which  we  have  said  were  argued  along 
with  this.  Chesapeake,  etc.  R.  Co.  v.  Car- 
liahan,  a  Virginia  case  {118  Va.  46,  86  S.  E. 
863)  ;  Chesapeake,  etc.  [219]  R.  Co.  v.  Kelly, 
160  Ky.  296,  169  S.  W.  736;  161  Ky.  655,  171 
S.  W.  185;  Louisville,  etc.  R.  Co.  v.  Stewart, 
163  Ky.  823,  173  S.  vV.  757 ;  St.  Louis,  etc.  R. 
Co.  v.  Brow^n,  an  Oklahoma  case  (45  Okla. 
143,  144  Pac.  1075).  In  view,  however,  of 
the  grave  misconception  of  the  very  funda- 
mentals of  our  eonstitutional  system  of  gov- 
ernm^it  which  is  involved  in  the.  proposition 
relied  upon  and  the  arguments  seeking  to 
maintain  it,  and  the  misapplication  of  the 
adjudged  caaes  upon  which  the  arguments 
rest,  while  not  implying  that  the  question  is 
an  open  one,  we  nevertheless  notice  a  few  of 
the  principal  propositions  relied  upon. 

1.  It  is  true  as  pointed  out  in  Walker  v. 
New  Mexico,  etc.  R.  Co.  1,65  U.  S.  593,  17  S. 
Ct.  421,  41  U.  S.  (L.  ed.)  837,  and  in  Amer- 
ican Pub.  Co.  V.  Fisher,  166  U.  S.  464,  17  S. 
Ct.  618,  41  U.  S.  (L.  ed.)  1079,  that. the  right 
to  jury  trial  which  the  Seventh  Amendment 
secures  is  a  substantial  one  in  that  it  exacts 
a  substantial  compliance  with  the  common- 
law  standard  as  to  what  constitutes  a  jury. 
But  this  truth  has  not  the  slightest  tendency 
to  support  the  contention  that  the  substan- 
tial right  secured  extends  to,  and  is  oper- 
ative in,  a  field  to  which  it  is  not  applicable 
and  with  which  it  is  not  concerned.  It  is 
also  true,  as  pointed  out  in  the  cases  just 
cited,  that  although  territorial  courts  of  the 
United  States  are  not  constitutional  courts, 
nevertheless  as  they  are  courts  created  by 
Congress  and  exercise  jurisdiction  alone  by 
virtue  of  power  conferred  by  the  law  of  the 
United  States,  the  provisions  of  the  Seventh 
Amendment  a,re  applicable  in  such  courts. 
But  this  affords  no  ground  for  the  proposition 
that  the  Amendment  is  applicable  and  con- 
trolling in  proceedings  in  state  courts  deriv- 
ing their  authority  from  state  law,  in  the 
teeth  of  the  express  and  settled  doctrine  that 
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the  Amendment  does  not  relate  to  proceed- 
ings in  such  courts. 

2.  The  proposition  that  as  the  Seventh 
Amendment  is  jcontrolling  upon  Congress,  its 
provisions  must  therefore  be  applicable  to 
every  right  of  a  Federal  character  created  by 
Congress  and  regulate  the  enforcement  of 
£220]  such  righty  but  in  substance  creates 
a  confusion  by  which  the  true  significance  of 
the  Amendment  is  obscured.  That  is,  it  shuts 
out  of  view  the  fact  that  the  limitations  of 
the  Amendment  are  applicable  only  to  the 
mode  in  which  power  or  jurisdiction  shall  be 
exercised  in  tribunals  of  the  United  States, 
and  therefore  that  its  terms  have  no  relation 
whatever  to  the  enforcement  of  rights  in 
other  forums  merely  because  the  right  en- 
forced is  one  conferred  by  the  law  of  the 
United  States.  And  of  course  it  is  apparent 
that  to  apply  the  constitutional  provision  to 
a  condition  to  which  it  is  not  applicable 
would  be  not  to  interpret  and  enforce  the  Con- 
stitution, but  to  distort  and  destroy  it. 

Indeed,  the  truth  of  this  view  and  the 
profound  error  involved  in  the  contention 
relied  upon  is  aptly  shown  by  the  further 
propositions  advanced  in  argument  and  based 
upon  the  premise  insisted  upon.  Thus,  it  is 
urged  that  if  the  limitation  of  the  Amend- 
ment applies  to  Congress  so  as  to  prevent  that 
body  from  creating  a  court  and  giving  it 
power  to  act  free  from  the  restraints  of  the 
Amendment,  it  must  also  apply,  unless  the 
substance  is  to  be  disregarded  and  the  shadow 
be  made  controlling,  to  the  power  of  Congress 
to  create  a  right  and  leave  the  power  to  en- 
force it  in  a  forum  to  which  the  constitu- 
tional limitation  is  not  applicable.  But  this 
a^ain  enlarges  the  Amendment  by  causing  it 
not  merely  to  put  a  limitation  upon  the  pow- 
er of  Congress  as  to  the  courts,  constitutional 
or  othen^'ise,  which  it  deems  fit  to  create,  but 
to  engraft  upon  the  power  of  Congress  a  lim- 
itation as  to  every  right  of  every  character 
and  nature  which  it  may  create,  or,  what  is 
equivalent  thereto,  to  cast  upon  Congress  the 
duty  of  subjecting  every  right  created  by  it 
to  a  limitation  that  such  right  shall  not  be 
susceptible  of  being  enforced  in  any  court 
whatever,  whether  created  by  Congress  or 
not,  unless  the  court  enforcing  the  right 
becomes  bound  by  the  restriction  which  the 
Amendment  establishes.  It  is  [221]  true 
that  the  argument  does  not  squarely  face  the 
contention  to  which  it  reduces  itself  since 
it  is  conceded  that  rights  conferred  by  Con- 
gress, as  in  this  case,  may  be  enforced  in  state 
courts;  but  it  is  said  this  can  only  be  pro- 
vided such  courts  in  enforcing  the  Federal 
right  are  to  be  treated  as  Federal  courts  and 
be  subjected  pro  hoc  vice  to  the  limitations 
of  the  Seventh  Amendment.  And  of  course  if 
this  principle  were  well  founded,  the  converse 
would  also  be  the  case,  and  both  Federal  and 
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state  courts  would  by  fluctuating  hybridiza- 
tion be  bereft  of  all  real,  independent  exist- 
ence. That  is  to  say,  whether  they  should 
be  considered  as  state  or  as  Federal  courts 
would  from  day  to  day  depend  not  upon  the 
character  and  source  of  the  authority  with 
which  they  were  endowed  by  the  government 
creating  them,  but  upon  the  mere  subject- 
matter  of  the  controversy  which  they  were 
considering. 

But  here  again  the  error  of  the  proposi- 
tion is  completely  demonstrated  by  previous 
adjudications.  Martin  v.  Hunter,  1  Wheat.  304, 
330,  4  U.  S.  (L.  ed.)  97;  Houston  v.  Moore, 
5  Wheat.  1,  27,  28,  6  U.  S.  (L.  ed.)  197; 
Ex  p.  McNiel,  13  Wall.  236,  243,  20  U.  S. 
(li.  ed.)  624;  Glaflin  v.  Houseman,  93  U.  8. 
130,  23  U.  S.  (L.  ed.)  833;  Robertson  v.  Bald- 
win, 166  U.  S.  276,  17  8.  Ct.  326,  41  U.  S. 
(L.  ed.)  716;  In  re  Second  Employers'  Lia- 
bility Cases,  223  U.  S.  1,  65-^9,  32  S.  Ot.  169, 
66  U.  S.  (L.  ed.)  327.  Moreover  the  proposi- 
tion is  in  conflict  with  an  essential  principle 
upon  which  our  dual  constitutional  system 
of  government  rests,  that  is,  that  lawful 
rights  of  the  citizen,  whether  arising  from  a 
legitimate  exercise  of  state  or  national  power, 
unless  excepted  by  express  constitutional 
limitation  or  by  valid  legislation  to  thai 
effect,  are  concurrently  subject  to  be  enforced 
in  the  courts  of  the  State  or  nation  when 
such  rights  come  within  the  general  scope  of 
the  jurisdiction  conferred  upon  such  courts 
by  the  authority,  State  or  nation,  creating 
them.  This  principle  was  made  the  basis  of 
the  first  Federal  Judiciary  Act  and  has  pre- 
vailed in  theory  and  practice  ever  since  as  to 
rights  of  every  character,  whether  derived 
from  constitutional  grant  or  legislative  [222] 
enactment,  state  or  national.  In  fact  this 
theory  and  practice  is  but  an  expression  of 
the  principles  underlying  the  Constitution 
and  which  cause  the  governments  and  courts 
of  both  the  Nation  and  the  several  States  not 
to  be  strange  or  foreign  to  each  other  in  the 
broad  sense  of  that  word,  but  to  be  all  courts 
of  common  country,  all  within  the  orbit  of 
their  lawful  authority  being  charged  with 
the  duty  to  safeguard  and  enforce  the  right 
of  every  citizen  without  reference  to  the  par- 
ticular exercise  of  governmental  power  from 
which  the  right  may  have  arisen,  if  only  the 
authority  to  enforce  such  right  comes  gen- 
erally within  the  scope  of  the  jurisdiction 
conferred  by  the  government  creating  them. 
And  it  is  a  forgetfulness  of  this  truth  which 
doubtless  led  to  the  suggestion  made  in  the 
argument  that  the  ruling  in  In  re  Second 
Employers'  Liability  Cases,  223  U.  S.  1,  32 
S.  Ct.  169,  66  U.  S'.  (L.  ed.)  327,  had  over- 
thrown the  ancient  and  settled  landmarks  and 
had  caused  state  courts  to  become  courts  of 
the  United  States  exercising  a  jurisdiction 
conferred  by  Congress,  whenever  the  duty  was 


508 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


cast  upon  them  to  enforce  a  Federal  right.  It 
is  true  in  the  Mondou  case  it  was  held  that 
where  the  general  jurisdiction  conferred  by 
the  state  law  upon  a  state  court  embraced 
otherwise  causes  of  action  created  by  an  act 
of  Congress,  it  would  be  a  violation  of  duty 
under  the  Constitution  for  the  court  to  refuse 
to  enforce  the  right  arising  from  the  law  of 
the  United  States  because  of  conceptions  of 
impolicy  or  want  of  wisdom  on  the  part  of 
Congress  in  having  called  into  play  its  lawful 
powers.  But  that  ruling  in  no  sense  implied 
that  the  duty  which  was  declared  to  exist  on 
the  part  of  the  state  court  depended  upon 
the  conception  that  for  the  purpose  of  en- 
forcing the  right  the  state  court  was  to  be 
treated  as  a  Federal  court  deriving  its  au- 
thority not  from  the  State  creating  it,  but 
from  the  United  States.  On  the  contrary  the 
principle  upon  which  the  Mondou  case  rested, 
while  not  questioning  the  diverse  governmen- 
tal sources  from  [223]  which  state  and  na- 
tional courts  drew  their  authority,  recognized 
the  unity  of  the  governments,  national  and 
state,  and  the  common  fealty  of  all  courts, 
both  state  and  national,  to  both  state  and 
national  constitutions,  and  the  duty  resting 
upon  them,  when  it  was  within  the  scope  of 
their  authority,  to  protect  and  enforce  rights 
lawfully  created,  without  reference  to  the 
particular  government  from  whose  exercise 
of  lawful  power  the  right  arose. 
Affirmed. 


NOTE. 

The  reported  case  holds  that  the  Seventh 
Amendment  to  the  Federal  Constitution  has 
no  application  to  a  state  court  in  enforcing 
the  rights  secured  by  the  federal  employers' 
liability  act,  and  that  such  a  court  may  give 
effect  in  the  trial  of  an  action  under  that 
statute  to  a  constitutional  or  statutory  pro- 
vision in  the  state  for  a  verdict  by  less  than 
the  whole  number  of  jurors.  The  validity  and 
construction  of  a  statute  providing  for  a 
majority  verdict  is  discussed,  with  special 
reference  to  its  application  to  an  action  under 
the  federal  employers'  liability  act,  in  the 
note  to  Miami  Copper  Co.  v.  State,  reported 
ante,  this  volume,  at  page  494.  The  question 
is  also  referred  to  in  connection  with  a  dis- 
cussion of  the  jurisdiction  of  an  action  under 
the  act  in  the  note  to  Fish  v.  Chicago,  etc. 
R.  Co.  Ann.  Cas.  1916B  147,  and  in  con- 
nection with  a  treatment  of  what  law  governs 
such  an  action  in  the  note  to  Central  Vermont 
R.  Co.  V.  White,  Ann.  Cas.  1910B  252. 
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CHARLOTTE  BLECTRIO  RAILWAT 

COMPANY. 

North  Carolina  Supreme  Court — ^December 

23,  1914. 

lei  N.  Car.  633;  83  S.  E.  836. 


Street  Railways  —  Collision  witk  Au- 
tomobile —  I«ast  Clear  Chanee. 

On  evidence  in  an  action  against  a  street 
railroad  for  personal  injury  to  plaintiff  while 
backing  his  automobile  on  its  track,  the 
question  of  the  defendant's  failure  to  avoid 
injury  notwithstanding  plaintiff's  contribu- 
tory negligence  held  for  the  jury. 

[See  note  at  end  of  this  case.] 

Relative  Rights  of  Traveler  and  Street 
Railway. 

A  traveler  has  the  same  privilege  to  use 
the  street  that  a  street  railroad  has  for 
operating  its  cars  thereon,  and,  if  employing 
a  motive  power  increasing  the  speed  of  its 
cars  so  as  to  increase  the  danger  of  accidents, 
has  a  reciprocal  duty  to  exercise  a  commen- 
surate care  and  vigilance  necessary  to  avoid 
injuries. 

[See  25  Am.  St.  Rep.  475.] 

Same. 

A  street  car  has  a  right  of  way  superior 
to  that  of  a  wagon,  and,  whether  going  in 
the  same  direction  ahead  of  the  car  or  meet- 
ing it,  the  wagon  must  yield  the  track 
promptly  on  sight  or  notice  of  the  approach- 
ing car,  but  is  not  a  trespasser  because  on 
the  track,  and  only  becomes  such  if,  after 
notice,  it  negligently  remains  there.  Where 
a  wagon  and  a  car  meet  at  right  angles,  the 
wagon  has  greater  rights  than  between  cross- 
ings; the  road's  superior  right  is  not  exclu- 
sive, and  will  not  justify  a  needless  inter- 
ference with  the  public. 

Collision  between  Street  Car  and  Auto- 
mobile —  Negligence  of  Street  Rail- 


Where  defendant's  motorman  sees  plain- 
tiff's automobile  on  the  track  in  front  of  his 
car,  and  knows  that  plaintiff  is  forgetful  of 
his  duty,  and  not  aware  of  the  approach  of 
the  car  in  time  to  prevent  a  collision,  and 
that  a  collision  will  occur  if  plaintiff  does 
not  leave  the  track,  unless  the  car  was  itself 
stopped,  he  is  bound,  as  soon  as  a  collision 
becomes  probable,  to  slow  down  and  bring  his 
car  under  control  so  that  he  could  stop  in 
time  to  prevent  a  collision,  and,  having  the 
last  clear  chance  of  averting  collision,  his 
failure  to  do  so  is  negligence. 

Contributory  Negligenoe. 

The  right  of  a  traveler  to  drive  a  vehicle 
on  or  along  a  street  railway  track  does  not 
relieve  him  from  the  duty  of  looking  for 
approaching  cars  having  the  right  of  w*ay. 
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Violation  of  Speed  Ordimanoe  by  Street 
Railway. 

A  street  railroad's  operation  of  a  car  at  a 
speed  in  excess  of  a  municipal  ordinance  is 
evidence  of  negligence  which  prevents  an  ac- 
tion for  personal  injury  from  collision  from 
being  taken  from  the  jury. 

[See  Ann.  Gas.  1913E  1100.] 

Last  Clear  Chance. 

A  street  railroad's  liability,  under  the  last 
clear  chance  rule,  for  injury  to  a  traveler  on 
its  track  does  not  depend  upon  the  cessation 
of  his  contributory  negligence,  as  its  motor- 
man  should  be  prepar^  to  avoid  a  collision 
probable  in  view  of  his  persistent  neglect  of 
his  own  safety,  and,  with  reference  to  such 
rule,  proximity  in  point  of  time  and  space 
is  no  part  of  "proximate  cause,"  which  is 
that  which,  in  natural  and  continuous  se- 
quence, without  any  new  and  independent 
cause,  produces  the  result,  and  without  which 
it  would  not  have  occurred,  and  from  which 
a  man  of  ordinary  prudence  could  have  fore- 
seen that  such  a  result  was  probable  under 
all  the  circumstances  as  they  existed  and 
were  known,  or  should  by  the  exercise  of 
due  care  have  been  known  to  him. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Mecklenburg 
county:  Adams,  Judge. 

Action  for  damages.  W.  M.  Norman,  plain- 
tiff, and  Charlotte  Electric  Railway  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Avfibmed. 

[534]  On  27  March,  1013,  the  plaintiff  was 
driving  his  automobile  from  the  Seaboard  Air 
Line  Railway  station  at  the  north  end  of 
Tryon  Street  in  the  city  of  Charlotte,  in  a 
southerly  direction  along  that  street  to  Ninth 
Street,  intending  to  turn  into  the  latter 
street;  but  when  he  reached  it,  he  found  it 
blocked  by  a  wagon  and  a  rope  across  it.  He 
reversed  his  car  and  backed  out  over  the  two 
street  railway  tracks,  laid  at  that  point  on 
Tryon  Street,  and  looked  in  the  direction  he 
was  going,  to  see  if  there  was  anything  in  the 
way  to  prevent  him  from  backing  over  to  the 
other  side  of  the  street,  where  he  expected  to 
turn  towards  the  south  and  proceed  down 
Tryon  Street  towards  Independence  Square. 
On  direct  examination  he  testified:  "No,  I 
didn't  see  any  street  car  coming.  No,  I  [535] 
didn't  hear  any  street  car  coming.  I  backed 
out  between  the  second  two  wagons  across 
both  tracks  and  was  in  the  act  of  going  for- 
ward. I  think  I  was  moving  forward  at  the 
time  the  street  car  struck  me,  trying  to  turn 
to  go  back  up  Tryon  Street  towards  the 
Square.  I  never  did  discover  the  street  car 
that  hit  me.  I  do  not  think  they  rang  any 
bell  or  sounded  any  gong.  I  heard  no  noise. 
When  the  street  car  hit  me  I  was  knocked 
unconscious.  Yes,  my  automobile  had  a  top 
on  it,  and  the  top  was  up.  I  had  a  hole  cut 
in  the  back  of  my  head  and  my  collar  bone 


was  broken."  And  on  cross-examination  he 
testified:  "I  had  backed  out  and  I  had  to 
back  off  those  street  car  tracks  in  order  to  let 
a  wagon  pass;  then  I  was  bound  to  turn  on 
that  track  a  little  bit  to  get  on  the  west  side  ^ 
of  the  car  track  to  come  on  back  towards  the 
Square.  Yes,  sir,  I  intended  to  get  across 
the  track  at  last  and  put  myself  on  the 
west  side  where  I  had  been  before,  and  come 
on  up  here.  Yes,  that  is  what  I  intended  to 
do.  No,  I  did  not  hear  any  automobile  or 
street  car  either.  I  think  I  listened.  I  am 
positive  that  I  did.  I  heard  none,  and  I  saw 
none.  No,  sir,  I  did  not  look  up  towards  the 
Square  to  see  whether  a  car  was  coming  be- 
fore I  backed  on  the  track.  No,  I  really  do 
not  know  whether  I  was  hit  by  a  car  coming 
from  that  way  or  from  the  other  way.  Yes, 
sir,  I  knew  when  I  started  to  back  that  I 
had  to  cross  both  of  those  tracks,  and  I  didn't 
look.  I  didn't  look  up  this  way  very  far. 
I  looked  back  out  of  the  window  of  the  car 
back  onto  the  street  to  see  where  I  was 
backing.  I  did  not  look  up  towards  the  Square 
to  see  if  a  car  was  coming  down.  No,  1 
didn't  look  straight  towards  the  depot.  No. 
I  didn't  look  very  far  either  way;  just  where 
I  was  looking.  Yes,  sir,  it  is  right  I  looked 
where  I  backed  and  didn't  look  either  up  or 
down;  that  is  a  fact.  I  will  stand  by  that, 
for  it  is  right.  No,  I  did  not  look  either  up 
or  down  the  track.  The  first  thing  I  knew 
I  was  hit,  and  that  is  all  I  know  about  it." 

The  ordinance  of  the  city  prohibited  the 
speed  for  a  street  car  to  exceed  15  miles  an 
hour  at  that  place,  and  there  was  evidence 
that  it  was  running  at  26  miles  an  hour. 
The  car  was  moving  on  the  west  track,  and 
the  motorman  testified  that  he  did  not  know 
that  plaintiff  was  going  to  back  as  far  as 
his  track,  as  he  had  plenty  of  room  to  turn 
around  before  reaching  it,  and  that  when  lie 
got  on  the  west  track  the  car  was  about  30 
feet  or  a  little  more  from  him,  and  it  was 
too  late  to  stop  it.  That  he  rang  the  bell  and 
took  all  necessary  precautions  to  prevent  an 
accident;  shut  off  the  current  and  reversed 
the  car.  There  was  evidence,  on  the  contrary, 
that  the  car  was  from  150  to  200  feet  when 
plaintiff  backed  upon  the  west  track;  that 
the  gong  was  not  sounded  and  that  it  could 
be  seen  that  plaintiff  was  not  looking  for  a 
car  in  either  direction.  The  plaintiff  him 
self  testified  that  he  was  backing  his  car  with 
the  top  [536]  up  and  that  he  was  not  looking 
in  either  direction  for  a  car,  and  was  not 
aware  of  any  danger,  and  did  not  know  the 
car  was  near  him  until  he  was  struck  by  it. 

The  jury  returned  the  following  verdict: 

1.  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant  company,  as  alleged  in 
the  complaint?     Answer:     "Yes." 

2.  Did  the  plaintiff,  by  his  own  negligence, 
contribute  to  his  injury,  as  alleged  in  the  de- 
fendant's answer?    Answer:     "Yes." 
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3.  Notwithstanding  the  contributory  neg- 
ligence of  plaintiff,  could  defendant,  by  the 
exercise  of  ordinary  care,  have  avoided  the 
injury  to  the  plaintiff?    Answer:     "Yes.'* 

4.  What  damage  is  plaintiff  entitled  to  re- 
cover of  defendant?    Answer:    "$1,250." 

Defendant,  in  due  time,  objected  to  the 
submission  of  the  third  issue.  It  moved  to 
nonsuit  the  plaintiff,  and  requested  that  the 
court  give  the  following  instruction  to  the 
jury:  "In  order  to  answer  the  third  issue 
'Yes,'  you  must  find  from  the  evidence,  and 
by  the  greater  weight  thereof,  that  although 
the  plaintiff  was  guilty  of  negligence  which 
contributed  to  bring  about  his  injury,  yet  be- 
fore he  was  injured,  his  (the  plaintiff's)  neg- 
ligence ceased  and  culminated  and  that  there- 
after the  defendant  had  a  clear  chance  to 
avoid  injuring  the  plaintiff  by  the  exercise 
of  due  care;  and  unless  you  do  so  find,  that 
is,  unless  you  find  that  the  plaintiff's  neg- 
ligence ceased  before  the  injury,  and  the  de- 
fendant thereafter  had  a  clear  chance  to  avoid 
injuring  the  plaintiff,  and  negligently  failed 
to  avail  itself  of  such  chance,  you  should 
answer  the  third  issue  *No.' "  The  request 
was  refused,  and  defendant  excepted. 

In  regard  to  this  (third)  issue  the  court 
charged  the  jury:  "(If  you  answer  the  sec- 
ond issue  *Yes,'  and  if  you  find  that  after  the 
plaintiff  had  negligently  gone  upon  the  de- 
fendant's track  he  was  in  a  position  of  peril 
from  threatened  contact  with  the  car,  and 
was  apparently  insensible  to  the  approach  of 
the  car ;  and  if  you  find  that  the  motorman  in 
charge  of  the  car  saw,  or  by  the  exercise  of 
ordinary  care  would  have  seen,  his  perilous 
position  and  averted  the  injury  by  any  means 
reasonably  consistent  with  the  safety  of  the 
street  car  and  the  passengers  thereon,  it  was 
the  duty  of  the  motorman  to  make  use  of 
such  means;  g^ve  the  proper  signals,  if  rea- 
sonably necessary;  lessen  the  speed  of  the 
car,  and,  if  reasonably  necessary  and  prac- 
ticable, to  stop  the  car  in  time  to  avoid  the 
injury;  and  if  you  find,  under  these  circum- 
stances, that  the  motorman  failed  to  perform 
this  duty,  you  will  then  find  that  the  defend- 
ant was  negligent;  and  if  you  further  find 
that  plaintiff,  in  consequence,  was  injured, 
and  that  the  defendant's  negligence  was  the 
proximate  cause  of  the  injury,  you  will  an- 
swer the  third  issue,  'Yes.')  If  you  do  not 
so  find,  you  will  answer  it  *No.* " 

[537]  Defendant  excepted  to  the  part  of 
the  instruction  which  is  inclosed  in  paren- 
theses. 

There  was  no  other  exception  to  the  charge, 
except  as  to  the  definition  given  in  connection 
with  the  instruction  upon  the  third  issue,  as 
follows:  "Now,  what  is  proximate  cause? 
Proximate  cause  of  an  event  is  that  which, 
in  natural  and  continuous  sequence,  unbrok- 
en by  any  new  and  independent  cause,  pro- 


duces the  event,  and  without  which  it  would 
not  have  occurred.      (Proximity  in  point  of 
time  or  space  is  no  part  of  this  deiiiiitiuu. 
Defendant  excepted  to  the  part  of  this   in- 
struction which  is  in  parentheses. 

Judgment  was   entered  upon   the   verdict^ 
and  defendant  appealed. 

Oahome,  Cocke  d  Robinson  for  appellant. 
D.  B,  Smith,  Cameron  Morrison,  and  J,  H, 
McLain  for  appellee. 

Walker,   J.    {(ifter  stating   the  facts), — 
There  was  no  error  in  denying  the  motion  to 
nonsuit  the  plaintiff,,  and   the  exception    to 
the  submission  of  the  third  issue,  which  pre- 
sents practically  the  same  question,  was  prop- 
erly overruled.    Whatever  may  be  the  law  in 
some  of  the  other  jurisdictions — and  we  eon- 
cede  that  it  seems  to  be  radically  and  direct- 
ly  at  variance  with   our  rulings  upon  this 
question — the  law  here  has  been  well  settled 
for  many  years,  and  we  do  not  feel  at  liberty 
to  disturb  it,  after  it  has  been  so  firmly  im- 
bedded in  our  jurisprudence.    The  law  as  de- 
clared by  some  of  the  courts  would  make  this, 
in  one  view  of  the  facts,  a  cleaj:  case  of  con- 
current negligence,  upon  the  ground  that  the 
omission  of  the  plaintiff  to  look  and  listen 
and  the  failure  of  the  motorman  to  exercise 
care  by  looking  ahead  and  to  take  proper 
precautions  for  avoiding  danger  and  prevent- 
ing collisions,  were  concurrent,  or,  aa  some- 
times called,  simultaneous  acts  of  negligence, 
both  of  them  having  an  equal  chance  and  a 
fair  opportunity  of  preventing  the  coUlBion 
and  the  consequent  injury  to  the  plaintiff  and 
his  automobile,  and  both  being  bound  to  the 
same  degree  of  care.    But  with  us  this  is  not 
so,  under  the  facts  and  circumstances  of  the 
case.     There  is,  to  begin  with,  no  possible 
analogy  between  a  case  growing  out  of  an 
injury  caused  by  a  street  railway  car  to  a 
person  rightfully  upon  the  public  thorough- 
fare and  a  case  involving  an  injury  inflicted 
by  a  steam  railroad  train  on  a  trespasser 
wrongfully  upon  the  latter  company's  right  of 
way.    And  this  is  so  because  the  citizen  has 
the  same  privilege  to  use  the  street  for  travel 
that  the  street  railway  company  has  for  pro- 
pelling its  cars  thereon.    The  franchise  to  lay 
its  rails  upon  the  bed  of  the  public  street 
gives  to  the  company  no  right  to  the  exclusive 
use  of  that  street,  and  in  no  respect  exempts 
it  from  an  imperative  obligation  to  exercise 
due  and  proper  care  to  avoid  injuring  per- 
sons who  have  an  equal  right  to  use  the  same 
thoroughfare.    It  is  bound  to  take  notice  of, 
recognize,    and    respect    the    [538]    right    of 
every  pedestrian  or  other  traveler;  and  if  by 
adopting  a  motive  power  which  has  increased 
the  speed  of  its  cars  it  has  thereby  increased, 
as    common    observation    demonstrates,     the 
risks  and  hazards  of  accidents  to  others,   it 
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must,  as  a  reciprocal  duty,  enlarge  to  a  com- 
mensurate extent  the  degree  of  vigilance  and 
care  necessary  to  avoid  injuries  which  its 
own  appliances  have  made  more  imminent. 
The  right  of  the  wagon,  In  certain  particulars, 
is  subordinate  to  that  of  the  railway;  the 
street  car  has,  because  of  the  convenience  and 
exigencies  of  that  greater  public  which  pat- 
ronizes it,  the  right  of  way ;  whether  going  in 
the  same  direction  ahead  of  the  car  or  in  an 
opposite  one  to  meet  it,  the  driver  of  the 
wagon  must  yield  the  track  promptly  on  sight 
or  notice  of  the  approMhing  car;  but  he  id 
not  a  trespasser  because  upon  the  track;  he 
only  becomes  one  if,  after  notice,  he  negli- 
gently remains  there.  The  company  has  the 
superior  right  to  the  use  of  its  own  tracks, 
as  otherwise  it  could  not  use  them  at  all. 
If  a  wagon  and  a  car  meet  going  in  opposite 
directions,  the  wagon  must  turn  out,  because 
the  car  cannot.  If  going  in  the  same  direc- 
tion, the  wagon  must  also  get  off  the  ,track, 
because  the  car  cannot  go  around  the  wagon, 
and  the  public  convenience  requires  a  car 
to  travel  at  a  greater  speed  than  the  ordinary 
vehicle.  But  this  superior  right  is  not  ex- 
clusive, and  will  not  justify  the  company  in 
needlessly  interfering  with  the  convenience 
of  the  public,  or  excuse  it  from  the  conse- 
quences of  its  own  negligence.  Where  the 
wagon  and  car  meet  at  right  angles,  either 
can  stop  long  enough  for  the  other  to  pass 
without  serious  inconvenience,  and  as  the 
wagon  must  cross  the  track  in  order  to  pro- 
ceed, it  is  said  that  under  such  circumstances 
the  rights  of  the  wagon  are  somewhat  greater 
than  between  crossings,  with  a  corresponding 
obligation  resting  upon  the  railway  company 
to  exercise  greater  care  on  account  of  the 
greater  probability  of  meeting  vehicles  and 
pedestrians,  with  the  increased  risk  of  acci- 
dents. But  this  rule  cannot  be  extended  to 
interfere  with  the  right  of  the  public  to  cross 
the  tri^ck  with  reasonable  care  at  any  point 
that  their  convenience  may  suggest.  The  fore- 
going principles  are  supported  by  Moore  v. 
Charlotte  Electric  St.  R.  Co.  128  N.  C.  456, 
39  S.  E.  57,  and  have  been  epitomized  by  us 
from  that  case,  so  far  as  the  questions  there 
decided  are  presented  hete  and  are  pertinent 
to  this  discussion. 

If  the  motorman,  W.  N.  Turner,  saw  the 
plaintiff's  car  on  the  western  track  in  front 
of  his  car,  which  was  on  the  same  track,  and 
also  knew  that  plaintiff,  being  forgetful  of 
his  duty  and  inattentive  to  his  surroundings", 
was  not  aware  of  the  approach  of  the  car,  and, 
on  that  account,  was  making  no  effort  to 
leave  the  track,  and  this  knowledge  came  to 
him  in  time  to  prevent  the  collision,  and  he 
knew  that  a  collision  would  occur  if  plaintiff 
did  not  leave  the  track  in  time  to  prevent  it, 
unless  the  street  car  was  itself  stopped  before 
reaching  the  automobile,   it  was  his   plain 


duty,  according  to  our  decisions,  as  soon  as  a 
collision  became  [539]  probable,  to  slow 
down  and  bring  his  car  under  control,  so  that 
he  could  stop,  in  order  to  prevent  the  catas- 
trophe which  would  inevitably  happen  if  he 
proceeded  on  his  way  and  plaintiff  did  not 
move  his  automobile  away  from  the  track.  If 
the  motorman  saw  that  the  plaintiff  had  evi- 
dently not  looked  and  listened,  and  had  not 
heeded  his  signal,  if  he  gave  one,  and  was, 
therefore,  unconscious  of  his  danger  and  not 
likely  to  leave  the  track,  it  was  incumbent 
on  him  to  take  reasonable  precaution  for  his 
safety;  and  as  he  had  the  better  opportunity 
of  so  acting  as  to  prevent  the  collision,  he  is 
adjudged  by  the  law,  under  the  circumstances, 
to  have  had  the  last  clear  chance  of  averting 
the  injury,  and  the  defendant,  therefore,  is 
the  responsible  author  of  it.  A  person  on  foot 
or  in  a  vehicle  has  no  right  to  cross  a  street 
in  front  of  an  approaching  street  car  and  take 
the  doubtful  chance  of  his  ability  to  cross  in 
safety,  if  a  prudent  man  would  not  do  such 
a  thing  under  similar  circumstances;  and  if 
he  does  so,  and  is  injured  by  his  own  care- 
lessness, the  fault  is  all  his,  and  he  cannot 
hold  the  company  to  any  liability  therefor. 
But  the  case  we  have  is  quite  different,  as  here 
the  plaintiff  was  seen  by  the  conductor  when 
backing,  at  a  crossing,  towards  the  western 
track  on  which  the  car  was  moving;  he  was 
oblivious  of  his  dangerous  surroundings, 
which  might  have  been  seen  ^  the  motorman 
if  he  was  keeping  a  proper  lookout,  and  he 
testified  that  he  was  doing  so.  It  would  seem 
to  be  just  and  humane  to  hold  that,  if  such 
were  the  situation,  and  the  jury  afterwards 
found  it  to  be  so,  the  defendant  should  be  held 
responsible,  as  having  the  superior  chance  to 
avoid  the  injury,  though  the  plaintiff  was  also 
negligent,  and  grossly  so.  Such,  anyhow,  is 
our  law. 

In  Lassiter  v.  Raleigh,  etc.  R.  Co.  133  N.  C. 
244,  46  S.  E.  570,  the  intestate,  A.  E.  Lassiter, 
was  on  the  track  of  the  defendant,  attending 
to  his  business  of  overseeing  the  shifting  of 
cars,  as  an  employee  of  the  defendant.  He 
was  unconscious  of  the  fact  that  a  train  was 
being  backed  towards  him  on  the  same  track, 
by  reason  of  the  fact  that  his  attention  was 
fixed  on  what  he  was  then  doing.  There  was 
no  one  on  the  leading  box  car  of  the  backing 
train  to  warn  him  of  his  danger.  The  Court 
first  distinguishes  the  case  from  that  of  a 
pedestrian  walking  on  a  railroad  track  in 
front  of  an  approaching  engine  or  train,  who 
is  run  over  and  injured,  upon  the  ground  that, 
being  a  trespasser,  or  even  a  licensee,  he  has 
no  right  to  impede  the  reasonable  use  of  the 
track  by  the  company,  and  being  apparently 
in  possession  of  his  faculties,  the  engineer 
may  fairly  presume,  even  to  the  last  moment, 
when  it  is  too  late  to  save  him,  that  he  will 
step  off  the  track  and  save  himself.    It  then 
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proceeds  to  say:  ''In  this  case  the  intestate, 
according  to  the  evidence  of  Thomason,  was 
at  a  disadvantage;  was  not  upon  equal  op- 
portunities with  the  defendant  to  avoid  the 
injury;  for  his  manner  and  conduct  showed 
that  he  was  oblivious  to  his  surroundings  and 
was  engrossed  in  the  management  of  [540]  his 
train  and  its  hands.  His  actions  showed  that 
he  did  not  hear  the  bell  ringing.  Now,  if 
there  had  been  on  the  backing  box  car  a  flag- 
man, or  watchman,  he  would  have  seen  the 
intestate's  obvious  absorption  in  his  work 
and  heard  the  efforts  of  Thomason  to  give 
him  warning.  The  condition  of  the  intestate 
was  as  helpless  as  if  he  had  been  asleep  or 
drunk  on  the  track,  and  the  defendant  owed 
him  at  least  as  high  a  duty  as  if  he  had  been 
asleep  or  drunk.''  And  again,  in  the  same 
case,  it  was  said:  'The  evidence  was  compe- 
tent and  flt  to  have  been  submitted  to  the 
jury  upon  the  question  of  the  last  clear 
chance  of  the  defendant — ^that  is,  whether  if 
both  the  plaintiff  and  the  defendant  had  been 
negligent,  the  defendant  could  have  prevented 
the  death  of  the  intestate  by  the  use  of  means 
at  hand  or  that  reasonably  ought  to  have 
been  at  hand.  In  Pickett  v.  Wilmington,  etc. 
R.  Co.  117  N.  C.  616,  the  Court  said:  'If  it 
is  a  settled  law  of  this  State  (as  we  have 
shown)  that  it  is  the  duty  of  an  engineer 
on  a  moving  train  to  maintain  a  reasonably 
vigilant  outlook  along  the  track  in  his  front, 
then  the  failure  to  do  so  is  the  omission  of 
a  legal  duty,  n  by  the  performance  of  that 
duty  an  accident  might  have  been  averted, 
notwithstanding  the  previous  negligence  of 
another,  then  under  the  doctrine  of  Davies  v. 
Mann,  10  M.  &  W.  (Eng.)  546,  and  Gunter 
V.  Wicker,  85  N.  C.  310,  the  breach  of  duty 
was  the  proximate  cause  of  any  injury  grow- 
ing out  of  such  accident,  and  when  it  is  a 
proximate  cause  the  company  is  liable  to  re- 
spond in  damages.  Having  adopted  the  prin- 
ciple that  one  whose  duty  it  is  to  see  does  see, 
we  must  follow  it  to  its  logical  results." 

A  careful  reading  of  the  Lassiter  case  will 
show  that  the  Court  regarded  the  intestate 
as  having  been  grossly  negligent  in  leaving  a 
safe  place  for  the  performance  of  his  work, 
and  taking,  instead  of  it,  a  most  dangerous 
one  on  the  track.  The  decision  was  put 
squarely  on  the  ground  that  the  defendant 
had  the  last  clear  chance  to  avoid  the  natural 
and  probable  effect  of  his  negligence  by  the 
exercise  of  proper  care  in  having  some  one  on 
the  leading  car  to  give  warning  of  the  ap- 
proach of  the  train,  or  to  have  it  stopped,  if 
need  be,  by  signaling  the  engineer  of  danger 
ahead,  and  intestate's  position  of  danger  was 
as  apparent,  although  he  was  merely  inat- 
tentive and  unaware  of  the  danger,  "as  if  he 
had  been  asleep"  or  "drunk  and  down"  on  the 
track.  The  two  cases  are  parallel.  See  also 
Smith  V.  Atlanta,  etc.  Air  Line  R.  Co.  132 
N.  C.  819,  44  S.  E.  663. 


If  the  motor  man  saw  that  the  plaintiff  did 
not  hear  or  heed  his  signal,  if  given,  the  lat- 
ter's  position  was  no  less  perilous  than  if  he 
had  been  deaf  and  could  not  hear.  He  had 
no  right  to  kill  or  injure  plaintiff  or  to  break 
up  his  automobile,  even  if  he  was  careless,  or 
even  grossly  negligent,  provided  he  had  a  fair 
and  reasonable  opportunity  to  avoid  it  with- 
out injury  to  his  passengers,  and  especially 
after  seeing  and  appreciating  the  danger  in 
going  ahead  with  his  car. 

[541]  The  doctrine  of  Lassiter's  case  has 
been  sustained  by  a  long  line  of  decisions  in 
this  Court.  Clark  v.  Wilmington,  etc.  R.  Co. 
109  N.  C.  444,  14  S.  E.  43;  Deans  v.  Wilming- 
ton, etc.  R.  Co.  107  N.  C.  686,  12  S.  E.  77,  22 
Am.  St.  Rep.  902;  Smith  v.  Norfolk,  etc.  R. 
Co.  114  N.  C.  734,  19  S.  E.  863,  923,  25 
L.R.A.  287;  Bullock  v.  Wilmington,  etc  R. 
Co.  105  N.  C.  180,  10  S-  E.  988. 

Nellis  on  Street  Surface  Railroads,  at  p. 
300  (ch.  V.  sec.  9),  referring  to  the  duty 
of  a  motorman  with  respect  to  travelers  on 
the  street,  says:  "Seeing  a  person  driving 
along  the  road  parallel  with  the  track  as 
though  he  had  no  intention  of  crossing  it,  he 
is  not  guilty  of  negligence  because  he  did  not 
anticipate  that  such  person  would  suddenly 
turn  across  the  track  in  the  middle  of  a  block. 
But  if  he  sees  the  driver  of  a  wagon  in  front 
of  him  does  not  look  back,  nor  pay  any  atten- 
tion to  the  ringing  of  the  bell,  nor  increase 
his  rate  of  speed,  nor  attempts  to  leave  the 
track,  it  is  his  duty  to  bring  his  car  under 
control,  and  even  to  stop,  if  necessary  to  avoid 
collision.  He  should  stop  his  car  at  once  upon 
seeing  the  wheels  of  a  heavily  loaded  wagon  in 
front  of  it  slip  on  the  track  while  the  driver 
is  attempting  to  get  out  of  the  way." 

Hicks  v.  Citizens  R.  Co.  124  Mo.  115,  27  S. 
W.  542,  25  L.R.A.  508,  first  lays  down  the 
proposition  that  persons  in  wagons  and  other 
vehicles  have  the  undoubted  right  to  pas^ 
over  or  upon  street  car  tracks  without  Iiin- 
drance.  Yet  the  right  of  a  traveler  to  drive  a 
vehicle  upon  or  along  a  street  railroad  track 
does  not  absolve  him  from  tlie  duty  of  looking; 
for  approaching  cars.  The  cars  can  only 
move  upon  the  tracks,  and  are  used  for  the 
convenience  of  the  pubUc,  and  are  consequent- 
ly entitled  to  the  right  of  way  as  to  all  others. 
It  is,  therefore,  the  duty  of  a  traveler  to  give 
way  to  approaching  cars  so  as  to  cause  no 
unnecessary  hindrance.  Adolph  v.  Central 
Park,  etc.  R.  Co.  76  N.  Y.  532;  North  Hudson 
R.  Co.  V.  Isley,  49  N.  J.  L.  468,  10  Atl.  66;> ; 
Wood  V.  Detroit  City  St.  R.  Co.  52  Mich.  402. 
18  N.  W.  124,  50  Am.  Rep.  259.  The  Court 
then  proceeds  to  declare:  "We  are  not  able 
to  say  that  the  evidence  shows  conclusively 
that  plaintiffs  violated  any  of  these  rules, 
unless  it  was  in  driving  upon  the  track  with- 
out observing  the  cars,  which  must  have  been 
very  near  them.  But  that  negligence  was 
clearly  not  the  proximate  cause  of  the  injury. 
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for  plaintiffs  not  only  got  safely  upon  the 
track  without  injury,  but  they  were  seen  by 
the  servants  of  defendant,  and,  b^  their  timely 
action,  a  collision  was  then  averted.  After 
that,  the  conduct  of  the  plaintiff  could  not  be 
declared  negligent  as  a  matter  of  law. 
Whether  they  could  have  left  the  track  more 
expeditiously  than  they  did,  and  whether  do- 
ing so  would  have  avoided  the  injury,  were 
questions  for  the  jury.  It  seems  to  me  that 
there  was  very  little  evidence  tending  to  show 
contributory  negligence  in  the  case;  but  we 
cannot  say  there  was  none.  Defendant's  grip- 
man  saw  plaintiffs  in  their  dangerous  and  ex- 
posed situation,  and  the  chief  question  is 
whether,  after  that,  he  acted  with  due  care 
towards  them.  Hanlon  y.  Missouri  Pac.  R. 
Co.  104  Mo.  389,  16  S.  W.  233,  and  cases 
cited."  The  facts  there  were  not  substantial- 
ly unlike  those  in  the  case  at  bar. 

[542]  The  case  of  Uanlon  v.  Missouri  Fac 
R.  Co.  104  Mo.  389,  16  S.  W.  233,  which  was 
cited  in  the  Hicks  case,  is  so  much  in  point 
and  expresses  our  views  so  aptly  that  we 
are  fully  justified  in  quoting  from  it  liberally. 
It  states  the  contention  of  defendant  in  this 
case  and  conclusively  answers  it,  and  in  per- 
fect accordance  with  the  reasons  we  have  here- 
tofore given,  which,  moreover,  are  sustained 
by  our  own  cases.  The  Court  there  says: 
"It  is  insisted  that,  although  the  signals  were 
not  given,  and  if  they  had  been  given  the  in- 
jury have  been  averted,  still  the  negligence 
of  plaintiff  himself,  in  not  observing  the  com- 
mon prudence  of  looking  out  for  his  own 
safety,  concurred  with  that  of  defendant,  and 
the  injury  resulted  on  account  of  the  concur- 
ring negligence  of  both,  and  for  that  reason 
debarred  plaintiff  from  recovery.  It  is  well 
settled  by  authority,  as  well  as  enjoined  by 
the  common  dictates  of  prudence,  that  one 
going  upon  the  track  of  a  railroad  should 
observe  all  such  precautions  for  his  own  safe- 
ty as  reason  and  prudence  dictate;  and  if 
disaster  comes  upon  him  by  reason  of  a  fail- 
ure to  do  so,  he  must  bear  the  consequences. 
Tliis  rule  has,  however,  a  qualification  which 
is  founded  upon  principles  of  humanity  and 
is  universally  recognized.  This  qualification 
enjoins  upon  the  railroad  company  the  duty 
of  using  all  reasonable  efforts  to  avoid  injury 
to  one  who  has  negligently  placed  himself  in 
a  position  of  danger,  if  the  peril  is  known,  or, 
under  certain  circumstances,  by  reasonable 
care  might  have  been  known.  A  failure  to 
observe  this  requirement  renders  the  company 
liable,  notwithstanding  the  previous  negli- 
gence of  the  person  injured.  The  rule  and 
the  qualification  of  it  require  precautions  to 
be  observed  by  both  the  railroad  company  and 
the  traveler,  when  using  a  public  highway  in 
common.  The  precautions  to  be  used  by  each 
must  necessarily  vary,  with  varying  circum- 
stances, and  no  positive  rule  can  be  laid 
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down  which  can  be  made  a  test  in  every  case. 
One  rule  for  their  mutual  government  is  im* 
perative,  which  is  the  duty  and  obligation  for 
each  to  watch  for  the  presence  of  the  other, 
one  to  avoid  being  injured,  the  other  to  avoid 
causing  injury.  Tlie  railroad  company  must 
give  some  regard  to  the  known  imprudence 
of  mankind,  and  not  content  itself  with  the 
mere  obedience  to  the  law  requiring  signals 
to  be  given;  and  the  traveler  must,  in  like 
manner,  take  precautions  for  his  own  safety^ 
and  not  depend  entirely  upon  the  railroad 
company  to  protect  him,  or  give  him  timely 
notice  of  danger,"  citing  Yancey  v.  Wabash, 
etc.  R.  Co.  93  Mo.  436,  6  S.  W.  272;  Rine  v. 
Chicago,  etc  R.  Co.  88  Mo.  396;  Kimes  v. 
St.  Louis,  etc.  R.  Co.  85  Mo.  611,  and  numer- 
ous other  cases  in  support  of  the  several  prin- 
ciples announced. 

There  are  other  reasons  for  denying  the  mo- 
tion to  nonsuit  or  for  the  withdrawal  of  the 
third  issue.  There  was  evidence  that  the 
street  car  was  being  run  at  a  greatly  exces- 
sive speed,  in  violation  of  the  city  ordinance 
fixing  the  maximum  at  15  miles  per  hour, 
whereas  the  speed  of  the  ear  was  25  miles  an 
hour.  This  was,  at  least,  evidence  of  negli- 
gence, [543]  as  decided  in  Davis  v.  Durham 
Traction  Ca  141  N.  C.  134,  63  S.  E.  617  and 
prevented  the  judge  from  taking  the  case 
away  from  the  jury  by  a  nonsuit  or  a  direct- 
ed verdict.  This  very  question  was  settled 
against  the  street  car  company  in  that  case. 
Justice  Connor  there  said,  at  p.  140:  '*It  is 
undoubtedly  true  that  if  a  car  is  moving  at 
a  lawful — that  is,  not  excessive — speed,  and 
a  person  enters  upon  the  track,  the  defendant 
is  required  to  use  ordinary  care,  give  the 
signals,  lower  the  speed,  and,  if  it  appears 
reasonably  necessary,  stop  the  car.  If  the 
car  is  properly  equipped  and  the  equipment 
used  with  reasonable  promptness  and  care,  the 
defendant  will  not  be  liable  for  an  injury 
sustained.  If,  however,  the  car  is  moving  at 
an  excessive  speed — that  is,  a  speed  in  excess 
of  that  prescribed  by  the  city  ordinance — 
and  by  reason  of  such  excessive  speed  the 
signals  cannot  be  given  or  the  appliances  used 
by  the  exercise  of  ordinary  care,  the  defend- 
ant will  be  liable  for  an  injury,  and  this  for 
the  reason  that  it  has,  by  the  excessive  speed, 
brought  about  a  condition  which  it  cannot 
control.  It  was  therefore  proper  for  his  Hon- 
or to  modify  the  instruction  by  inserting  the 
words,  'and  the  car  was  not  running  faster 
than  14  miles  an  hour.'  This  gave  the  defend- 
ant the  benefit  of  the  principle  invoked,  unless 
the  jury  found  that  the  speed  was  excessive. 
This  Court  has  held,  in  accordance  with  many 
others,  that  speed  in  excess  of  that  prescribed 
by  the  ordinance  is  at  least  evidence  of  neg- 
ligence, and  his  Honor  so  instructed  the  jury. 
Edwards  v.  Atlantic  Coast  Line  R.  Co.  129 
N.  C.  78."    And  again,  at  p.  142 :    "The  duty 
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is  imposed  upon  the  managers  of  the  car  to 
move  at  a  reasonably  safe  speed,  the  maxi- 
mum of  which  in  I>urham  is  by  ordinance 
fixed  at  14  miles  an  hour;  to  equip  the  car 
with  signals  and  means  of  controlling  it — 
bringing  it  to  a  stop  when  necessary."  The 
decision  clearly  recognizes  the  principle  that, 
as  the  car  must  run  on  the  track  or  not  at 
all,  and  the  citizen  on  foot  or  in  a  vehicle  of 
any  kind  can  so  easily  and  promptly  change 
his  course,  and  use  for  his  purpose  the  spaces 
of  the  street  between  the  tracks  and  the  curb, 
he  must,  in  the  exercise  of  due  care,  give  way 
to  the  car  in  order  to  prevent  a  collision;  but 
the  Court  also  says  that  this  does  not  excuse 
the  negligence  of  the  street  car  company  if 
it  runs  into  the  citizen  or  his  vehicle  and  in- 
jures him  or  his  property  when,  after  seeing 
his  perilous  position,  or  when  it  could  have 
been  seen  with  the  exercise  of  due  care,  it 
fails  so  to  act  in  the  control  and  management 
of  the  car  as  to  cause  him  injury,  provided  it 
had  time  to  prevent  it  by  the  exercise  of  such 
care;  and  upon  this  question  the  jury  have 
the  right  to  consider  whether  by  the  exces- 
sive speed  or  other  previous  negligent  act  it 
had  deprived  itself  of  the  ability  to  save  him 
or  his  property. 

What  was  done  by  the  plaintiff  in  the 
operation  of  his  automobile  and  what  by  de- 
fendant in  the  running  of  its  car  were  ques- 
tions for  the  jury  upon  the  vital  issue  as  to 
who  had  the  last  clear  chance  to  avoid  the 
[544]  final  catastrophe.  Plaintiff's  negli- 
gence, which  we  admit  was  gross,  did  not 
forfeit  his  right  to  be  treated  by  defendant 
with  ordinary  consideration  and  humanity. 
The  motorman  could  not  drive  the  car  upon 
his  automobile,  smash  it  up  and  injure  him, 
simply  because  he  happened  to  be  upon  the 
track,  all  unconscious  of  his  dangerous  posi- 
tion. 

It  was  for  the  jury  to  say,  upon  all  of  the 
evidence,  whether  the  plaintiff  saw  the  ap- 
proaching car  in  time  to  clear  the  track,  and 
whether  the  defendant's  motorman  had  rea- 
sonable grounds  to  believe  that  he  did,  and 
that  he  would  turn  from  the  track  before 
the  car  could  reach  him,  or  whether  the  motor- 
man  knew,  or  should  have  known,  that  he  was 
not  aware  that  the  car  was  coming,  and, 
therefore,  was  not  likely  to  get  out  of  the 
way.  If  they  found  the  facts  last  stated, 
then  it  became  the  duty  of  the  motorman  to 
give  proper  signals  and  to  so  operate  the  car 
with  due  care  as  to  prevent  injuring  him  or 
his  automobile;  and  in  this  view  it  had  the 
last  clear  chance.  We  think  that,  in  this 
respect,  our  view  may  be  reconciled  with  the 
cases  cited  by  defendant's  counsel  from 
courts  in  other  jurisdictions. 

The  only  instruction  requested  was  not  a 
correct  one,  and  was,  therefore,  properly  re- 
fused.   The  liability  of  defendant,  under  the 


doctrine  of  the  last  clear  chance,  did  not 
depend  upon  the  "cessation  or  culmination  of 
plaintiff's  negligence."  What  is  meant  by 
the  quoted  expression,  which  is  used  in  the 
instruction,  we  suppose  to  be  that  plaintiff's 
negligence  must  have  spent  its  force,  or  have 
become  dormant  or  inactive.  But  this  was  not 
necessary  to  constitute  the  defendant's  negli- 
gence the  proximate  cause  of  the  injury.  The 
very  fact  that  the  plaintiff,  in  the  presence  of 
danger,  continued  to  be  negligent,  and  in 
apparent  ignorance  of  the  danger  witli  refer- 
ence to  the  car,  but  increased  the  duty  of  the 
defendant's  motorman  to  be  on  his  guard  and 
to  adjust  his  conduct  to  that  situation  by 
lessening  the  speed  of  the  car,  bringing  it  un- 
der control  and  generally  placing  himself  in 
a  state  of  readiness  to  stop,  should  it  be  neces- 
sary to  do  so.  He  should  have  prepared  for 
the  natural  and  probable  eventuality,  in  view 
of  the  plaintiff's  persistent  neglect  of  his  own 
safety.  This  is  the  common  sense  and  the 
justice  of  the  case,  when  looked  at  from  any 
JE^ngle  of  vision. 

Nor  do  we  think  it  was  a  vital  error,  if 
error  at  all,  for  the  court  to  have  said,  as 
it  did  say,  in  defining  proximate  cause  with 
reference   to   "the    last   clear    chance,"    that 
proximity  in  point  of  time  and  space  is  no 
part  of  the  definition.     He  properly  defined 
proximate  cause  as  that  which,  in   natural 
and   continuous   sequence,   unbroken   by   any 
new  and  independent  cause,  produces  the  re- 
sult, and  without  which  it  would  not  have 
occurred,  and  from  which  a  man  of  ordinary 
prudence  could  have  foreseen  that  such  a  re- 
sult was  probable  under  all  the  circumstances 
as  they  existed  and  were  known  or  should,  by 
the   exercise   of   due   care,   have    [546]    been 
kno^i'n  to  him.     Sh.  and  Hedf.  on  Neg.  sees. 
25  and  28;  Milwaukee,  etc,  R.  Co.  v.  Kellogg. 
94  U.  S.  469,  24  U.  S.    (L.  ed.)   256;  ^tna 
F.  Ins.  Co.  V.  Boon,  95  U.  S.  117,  24  U.  S. 
(L.    ed.)    395;    Louisiana    Mut.    Ins.    Co.    v. 
Tweed,   7   Wall.  52,   19   U.   S.    (L.  ed.)    65: 
Brewster  v.  Elizabeth  City,  137  N.  C.  392,  49 
S.  E.  885 ;  Ramsbottom  v.  Atlantic  Coast  Line 
R.  Co.  138  N.  C.  38,  50  S.  E.  448,  and  Ridge 
y.  Norfolk  Southern   R.   Co.   167  N.   C.    510, 
where  the  subject  is  fully  discussed.    In  ^tna 
F.  Ins.  Co.  V.  Boon,   supra,  the  Court   thus 
defined  it:     "The  proximate  cause  is  the  ef- 
ficient cause,  the  one  that  necessarily  seta  the 
other  causes  in  operation.     Tlie  causes  that 
are   merely   incidental   or   instruments    of    a 
superior   or   controlling  agency   are   not   the 
proximate  causes   and  the  responsible   ones, 
though  they  may  be  nearer  in  time  to   the 
result.     It  is  only  when  the  causes  are  inde- 
pendent  of  each   other  that   the  nearest    is, 
of  course,  to  be  charged  with  the  disaster. 
A    careful    consideration    of   the   authorities 
will  vindicate  this  rule."     And  again,  quot- 
ing from  Brady  v.  Northwestern  Ins.  Co.  11 
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Midi.  425,  it  says:  ''That  which  is  the  actual 
cause  of  the  loss,  whether  operating  directly 
or  by  putting  intervening  agencies,  the  opera- 
tion of  which  could  not  be  reasonably  avoided, 
in  motion,  by  which  the  loss  is  produced,  is 
ihe  cause  to  which  such  loss  should  be  at- 
tributed." Phillips  on  Insurance,  sec.  1097, 
referring  to  Gordon  v.  Rimmington,  1  Campb. 
(£ng.)  123,  thus  deals  with  the  question: 
"The  maxim  causa  prowima  speetatur  affords 
no  help  in  these  cases,  but  is,  in  fact,  falla- 
cious ;  for  if  two  causes  conspire,  and  one  muat 
be  chosen,  the  more  scientific  inquiry  seems  to 
be,  whether  one  is  not  the  efficient  cause,  and 
the  other  merely  instrumental  or  merely  in- 
cidental, and  not  which  is  nearer  in  place  or 
time  to  the  consummation  of  the  injury." 
And  in  Milwaukee,  etc.  R.  Co.  v.  Kellogg, 
supra,  the  Court  says:  '*The  true  rule  is 
that  what  is  the  proximate  cause  of  an  in- 
jury is  ordinarily  a  question  for  the  jury. 
It  is  not  a  question  of  science  or  of  legal 
knowledge.  It  is  to  be  determined  as  a  fact, 
in  view  of  the  circumstances  of  fact  attending 
it.  Tlie  primary  cause  may  be  the  proxi- 
mate cause  of  a  disaster,  though  it  may  oper- 
ate through  successive  instruments,  as  an 
article  at  the  end  of  a  chain  may  be  moved 
by  a  force  applied  to  the  other  end,  that  force 
being  the  proximate  cause  of  the  movement, 
or  as  in  the  oft-cited  case  of  the  squib  thrown 
in  the  marketplace.  2  Blk.  Rep.  892.  The 
question  always  is,  Was  there  an  unbroken 
connection  between  the  wrongful  act  and  the 
injury— -a  concatenated  opwation?  Did  the 
facts  constitute  a  continuous  succession  of 
events,  so  linked  together  as  to  make  a  natu- 
ral whole,  or  was  there  some  new  and  inde- 
pendent cause  intervening  between  the  wrong 
and  the  injury?  We  do  not  say  that  even 
the  natural  and  probable  consequencos  of  a 
wrongful  act  or  omission  are  in  all  cases 
chargeable  to  the  misfeasance  or  nonfeasance. 
They  are  not  when  there  is  a  sufficient  and  in- 
dependent cause  operating  between  the  wrong 
and  the  injury.  In  such  a  case  the  resort  of 
the  sufferer  must  be  to  the  originator  of  the 
intermediate  cause.  But  when  there  is  no 
intermediate  efficient  cause,  the  [546]  original 
wrong  must  be  considered  as  reaching  to  the 
effect  and  proximate  to  it.  The  inquiry  must, 
therefore,  always  be  whether  there  was  any 
intermediate  cause  disconnected  from  the  pri- 
mary fault,  and  self -operating,  which  pro- 
duced the  injury.    Here  lies  the  difficulty." 

W^e  may,  though,  safely  rest  our  decision 
of  this  case  upon  Wheeler  v.  Gibbon,  126  N.  C. 
811,  36  S.  E.  277,  where  a  man  driving  a 
^'^^gy  in  the  direction  towards  which  a  heavy 
rain  was  being  driven  by  a  high  wind  up 
Tryon  Street  (the  same  one  mentioned  in 
this  case),  and  ran  into  Mr.  Wlieeler,  the 
plaintiff,  who  was  crossing  with  his  umbrella 
over  his  head  to  protect  him  from  the  rain. 


The  present  Chief  Justice  there  said,  and  it 
fully  covers  this  case :  ''Could  the  defendant, 
by  the  exercise  of  ordinary  care,  have  avoided 
the  injury  to  the  plaintiff,  notwithstanding 
the  negligence  of  the  plaintiff?  This  was  the 
crucial  issue  of  fact,  and  was  peculiarly  for 
the  consideration  of  the  jury,  for  we  cannot 
agree  with  the  appellant  that  the  court  could 
instruct  the  jury  that  on  such  a  state  of  facts, 
in  law,  the  proximate  cause  of  injury  was  due 
to  the  plaintiff.  That  is  the  very  fact  which 
the  jury,  not  the  court,  must  determine.  The 
negligence  may  have  been  concurrent,  or  the 
last  negligence  may  have  been  the  plaintiff's, 
or  notwithstanding  the  negligence  of  the 
plaintiff  the  defendant  could,  with  the  exer- 
cise of  ordinary  care,  have  prevented  his 
horse  striking,  and  his  conveyance  running 
over,  the  plaintiff.  The  jury,  and  they  alone, 
were  competent  to  determine  the  fact,  for 
there  was  evidence  for  their  consideration. 
The  plaintiff  was  crossing,  with  his  head 
tucked  behind  his  umbrella.  This  was  neg- 
ligence. The  defendant  was  driving  rapidly, 
'10  miles  an  hour,  or  at  top  of  his  speed,'  and 
with  his  oilcloth  up  in  front  of  the  buggy; 
and  this  was  negligence.  He  was  driving  in 
the  same  direction  with  the  storm,  and  was 
in  a  vehicle,  and  therefore  could  keep  a  bet- 
ter lookout.  Then  his  horse  and  vehicle  could 
do  damage  to  a  foot  passenger — and  did — 
while  the  foot  passenger  was  not  likely  to  run 
into  him  and  do  damage,  and  the  defendant 
should  have  kept  a  lookout  correspondingly 
careful  to  avoid  injury.  The  jury  under 
proper  instructions  have  found  that  if  the 
defendant,  himself  driving  negligently,  had 
used  ordinary  care,  he  could  have  seen  the 
plaintiff  negligently  crossing  the  street  in  a 
pelting  storm  with  his  head  hid  behind  his 
umbrella,  in  time  to  avoid  running  over  him. 
This  was  a  pure  question  of  fact,  and  the 
Court  cannot  review  it."  But  the  defendant's 
negligence  in  our  case  was  the  active,  efficient, 
and  predominating  cause  of  the  injury,  and 
also  was  the  last  in  point  of  time,  if  it  was 
guilty  of  any  negligence,  and  the  jury  have 
foimd  that  it  was,  upon  evidence  that  reason- 
ably supports  the  verdict. 

It  follows  that  no  error  was  committed  in 
the  trial  of  the  case. 

No  error. 


NOTE. 

ApplioatioB  of  Last  Clear  Chanoe  Doe- 
trine  to  Collision  between  Antomo- 
bile  and  Street  Car. 

Applying  the  last  clear  chance  doctrine  to 
an  action  arising  out  of  a  collision  between 
an  automobile  and  a  street  car,  it  is  generally 
held  that  a  street  railway  company  is  liable 
in  an  action  for  damages  growing  out  of  a 
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collision  between  one  of  its  cars,  negligently 
operated,  and  an  automobile,  notwithstand- 
ing the  contributory  negligence  of  the  driver 
of  the  machine,  if  the  employees  operating  the 
street  car  know  or  ought  to  know  the  peril- 
ous position  of  the  automobile  and  its  occu- 
pants, and  by  the  exercise  of  ordinary  care 
could  prevent  the  injury.  Joyner  v.  Interur- 
ban  R.  Co.  172  I.i.  727,  154  N.  W.  936;  King 
V.  Grand  Rapids  R.  Co.  176  Mich.  645,  143 
N.  W.  36;  Flack  v.  Metropolitan  St.  R.  Co. 
162  Mo.  App.  650,  145  S.  W.  110;  Bruening 
V.  Metropolitan  St.  R.  Co.  181  Vo,  App.  264, 
168  S.  W.  247;  Week  v.  Reno  Traction  Co. 
(Nev.)  149  Pac.  65;  Hirsch  v.  Cincinnati 
Traction  Co.  32  Ohio  Cir.  Ct.  Rep.  685.  See 
also  McFadden  v.  Metropolitan  St.  R.  Co.  161 
Mo.  App.  652,  143  S.  W.  884.  And  see  the 
reported  case.  Thus  in  Joyner  v.  Interurban 
R.  Co.  supra,  there  was  evidence  that  while 
the  plaintiff  was  seeking  to  avoid  a  collision 
by  backing  his  machine  from  the  track  he 
stalled  his  engine  and  that  the  defendant's 
employees  seeing  the  plaintiff's  peril  negli- 
gently failed  to  stop.  The  court  said :  "If  one 
of  them  stopped  and  the  other  drove  on  and 
brought  about  a  collision,  then  the  latter  was 
clearly  negligent  and  is  legally  chargeable 
with  the  resulting  damage,  even  though  the 
one  who  stopped  had,  up  to  that  pointy  been 
himself  negligent.  ...  If  plaintiff's  evi- 
dence was  credible — ^and  such  the  jury  could 
properly  find  it — defendant's  employees  in 
charge  of  the  car  manifestly  had  the  last  clear 
chance  to  avoid  the  collision,  after  the  failure 
of  plaintiff's  engine  had  left  him  helpless  to 
get  out  of  the  way."  In  King  v.  Grand  Rapids 
R.  Co.  176  Mich.  645,  143  N.  W.  36,  it  ap- 
peared that  the  plaintiff  backed  his  car  from 
a  garage  onto  the  defendant's  track,  that  the 
engine  of  his  car  was  continually  running  in 
readiness  to  start,  that  he  failed  to  look  in 
the  direction  from  which  the  car  approached 
for  a  period  of  thirty  seconds,  that  the  view 
along  the  track  was  unobstructed  to  the  motor- 
man  for  at  leafit  a  distance  of  340  feet,  that  no 
signal  was  sounded,  and  that  the  plaintiff  was 
not  aware  of  the  approach  of  the  car  until 
it  was  within  a  few  feet  of  his  automobile. 
The  court  said:  "The  motorman  must  have 
seen,  if  he  was  properly  attending  to  the  work 
devolving  upon  him  in  operating  the  car,  the 
dangerous  situation  of  the  plaintiff,  and  he 
could  easily  have  stopped  the  car  after  dis- 
covering the  same  and  thus  avoided  iuflicting 
the  injuries  which  resulted  from  the  col- 
lision." In  Flack  v.  Metropolitan,  St.  R.  Co. 
162  Mo.  App.  650,  146  S.  W.  110,  the  injuries 
for  which  the  action  was  brought  were  the 
result  of  a  collision  between  one  of  the  de- 
fendant's cars  and  an  electric  coup^  in  which 
the  plaintiff  unsuccessfully  attempted  to  cross 
in  front  of  a  car  which  was  then  at  a  consid- 
erable distance,   and  proceeding  at  a   speed 


approximately  four  times  that  of  the  coup6. 
Relative  to  the  duty  of  defendant's  employee 
and  as  to  the  application  of  the  lajst  clear 
chance  rule  the  court  said:     "The  attempt 
to  excuse  him   [the  motorman]   on  the  plea 
that  he  had  a  right  to  assume,  as  did  plain- 
tiff, that  the  coup^  would  clear  the  crossing, 
will    not   stand   analysis.      Seeing   that  the 
coup<   first  had  obtained  possessicm   of  the 
crossing  at  a  time  when  the  car  under  his 
control  and  could  be  checked  to  give  the  ooup6 
a  good  clearance  opportunity,  the  motorman 
was   negligent   in   relying,   as   he  did,   on  a 
hairbreadth  calculation  that  omitted  all  con- 
sideration of  fortuitous  interruptions  of  the 
progress  of  the  coup6.    .    .    .    The  fault  of 
the  motorman  lay  in  his  unwarranted  assump- 
tion that  plaintiff  would  get  out  of  the  way 
when  all  of  the  appearances  indicated  that 
the  coup^  would  be  struck  if  the  street  car 
continued  at  its  high  speed.    It  was  the  duty 
of  the  motorman,  as  soon  as  he  discovered  the 
purpose  of  plaintiff  to  cross  the  track,  so  to 
control  his  car  as  not  to  endanger  the  safety 
of  plaintiff  and  he  had  no  right  to   play  a 
game  with  death  with  plaintiff  as  the  stake. 
The   suggestion   that   the   motorman    had   a 
right  to  assume  that  plaintiff  would  stop  just 
before  entering  the  zone  of  danger  is  overborne 
by  the  fact  we  have  mentioned  that  the  car 
was  from  seventy-five  to   one  hundred    feet 
away  when  the  contrary  intention  became  ap- 
parent.    .     .     .     The  jury  were  entitled  to 
believe  that  the  motorman  had  ample  oppor- 
tunity to  avoid  the  injury,  but  recklessly  dis- 
regarded it  and  negligently  ran  into  plaintiff. 
.    .    .    We  readily  c<Micede  the  motorman  was 
under  no  duty  to  stop  his  car  or  reduce  its 
speed  until  it  appeared  that  plaintiff  was  in 
danger  and  either  could  not  or  would  not  ex- 
tricate himself,  but  in  this  case  such  appear- 
ance was  manifest  at  a  time  when  the  motor - 
man  had  a  reasonable  opportunity  to  prevent 
the  injury;  and  to  hold  that  he  was  under  no 
duty  to   try  to  save  plaintiff  would    be   to 
repudiate  in  toto  the  humanitarian  doctrine 
which  now  is  so  firmly  imbedded  in  our  juris- 
prudence that  we  could  not  dislodge  it  if  we 
would." 

It  appeared  in  Bruening  v.  Metropolitan  St. 
R.  Co.  181  Mo.  App.  264,  168  S.  W.  247,  that 
the  plaintiff  in  starting  out  with  his  automo- 
bile from  the  curb  of  the  street  was  compelled 
in  order  to  go  around  certain  wagons  to  pass 
over  defendant's  track.  His  brother,  who  was 
accompanying  him  looked  back  and  saw  a 
car  at  a  distance  of  500  ft.  A  collision  quick- 
ly followed,  no  signal  of  the  approach  of  the 
car  being  given.  It  was  held  that  the  court 
properly  gave  the  following  instruction: 
"That  even  if  he  [the  plaintiff]  was  guilty  of 
contributory  negligence,  yet  if  the  defendant's 
motorman  saw  or  might  have  seen  him,  in 
time  to  avoid  the  collision,  it  was  his  duty  to 
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save  him."  See  also  Bruening  y.  Metropoli- 
tan St.  R.  Co.  180  Mo.  App.  434,  168  S.  W. 
248.  In  Week  v.  Reno  Traction  Co.  (Nev.) 
149  Pac.  65,  the  evidence  showed  that  the 
plaintiff's  automobile  was  struck  by  one  of 
defendant's  cars  while  he  was  endeavoring 
to  pass  around  certain  vehicles  that  obstruct- 
ed the  passage  along  the  side  of  the  track. 
The  car  was  distant  approximately  225  ft.  and 
traveling  at  a  speed  of  about  25  miles  an 
hour  when  plaintilf  first  saw  it.  The  court 
Baid:  ** While  we  cannot  see  that  plaintiff 
was  necessarily  negligent  in  turning  down 
Sierra  street,  yet  if  he  was,  but  as  soon  as  he 
discovered  the  street  car  coming  down  toward 
him  at  an  excessive  rate  of  speed  exercised 
reasonably  good  judgment,  situated  as  he  waB» 
in  endeavoring  to  extricate  himself  from  his 
dangerous  position,  his  negligence  must  be 
said  to  have  'stopped;'  and  having  stopped 
and  'not  actively  continuing  until  the  moment 
of  the  accident,'  and  the  defendant,  either 
knowing  of  his  danger,  or  by  the  exercise  of 
such  diligence  as  the  law  imposed  upon  it 
should  have  known  of  it,  the  proximate  cause 
of  the  accident  was  the  negligence  of  the  de- 
fendant, and  the  last  clear  chance  rule  was 
applicable." 

In  Hirsch  v.  Cincinnati  Traction  Co.  32 
Ohio  Cir.  Ct.  Rep.  686,  the  evidence 
showed  that  the  plaintiff's  automobile  had 
been  running  on  the  track  for  a  distance 
of  nearly  a  half  mile;  that  the  gong  on  the 
street  car  was  sounded;  that  the  motorman 
must,  therefore,  have  been  aware  of  the  pres- 
ence of  the  automobile  on  the  track,  and  that 
the  plaintiff  heeded  the  warning  by  trying  to 
get  off  the  track,  but  was  not  given  a  reason- 
able time  to  do  so.  The  court  said:  "Even 
though  the  failure  to  look  back  was  negli- 
gence, it  ceased  to  be  a  direct  cause  when  the 
motorman  became  aware  of  the  danger  and 
did  not  exercise  ordinary  care  to  avoid  a 
collision  while  the  plaintiff  was,  in  response 
to  the  warning,  endeavoring  with  due  care  to 
get  off  the  track." 

In  McFadden  v.  Metropolitan  St.  R.  Co.  161 
Mo.  App.  652,  143  S.  W.  884,  it  appeared  that 
the  plaintiff  while  riding  in  a  sight-seeing 
bus  was  injured  as  a  result  of  a  collision  with 
one  of  defendant's  cars.  The  motorman  was 
looking  in  a  direction  other  than  that  in 
which  the  accident  occurred  until  his  car  was 
too  close  to  avoid  the  collision*  While  it  was 
held  that  contributory  negligence  on  the  part 
of  the  chauffeur  could  not  be  imputed  to  the 
plaintiff,  the  court  said:  "And  if  it  be  true, 
as  the  testimony  of  plaintiff  tends  to  show, 
that  the  motorman,  had  he  been  in  the  exer- 
cise of  reasonable  care,  would  have  discovered 
the  perilous  position  of  plaintiff  and  prevent- 
ed the  injury,  his  failure  to  exercise  such  care 
would  constitute  negligence  which,  under  the 
last  chance  rule,  would  entitle  plaintiff  to 
recover  his  damages  even  should  the  negli- 
gence of  the  chauffeur  be  imputed  to  him." 


To  warrant  the  application  of  the  last  clear 
chance  doctrine  to  a  collision  between  a  street 
car  and  an  automobile,  it  must  appear  that 
the  motorman  knew  or  in  the  exercise  of  due 
care  should  have  known  that  the  danger  was 
imminent.  Thus  in  Underwood  v.  Oskaloosa 
Traction,  etc.  Co.  167  la.  352,  137  N.  W.  933, 
the  application  of  the  doctrine  was  denied* 
The  evidence  showed  that  with  his  machine 
imder  control  the  plaintiff  was  gazing  to  the 
rear  out  of  mere  curiosity  when  had  he  been 
looking  to  the  front  he  could  have  avoided  the 
accident.  There  was  no  evidence  that  the 
motorman  was  actually  aware  of  the  plain- 
tiff's distraction.  The  court  said:  "There 
was  no  basis  in  the  evidence  for  the  applica- 
tion of  the  'last  clear  chance'  theory.  The  in- 
congruity of  its  attempted  application  is  il- 
lubtrated  by  another  feature  of  the  case.  The 
street  car  was  also  damaged  in  the  collision, 
and  a  counter-claim  was  filed  to  recover  such 
damages  from  the  plaintiff.  Now  if  the  de- 
fendant could  be  made  liable  to  the  plaintiff 
notwithstanding  plaintiff's  negligence  on  the 
theory  that  the  defendant's  motorman,  by  ex- 
ercise of  reasonable  diligence,  ought  to  have 
discovered  the  plaintiff's  negligence  and  peril, 
as  set  forth  in  the  instructions  to  the  jury, 
then,  upon  the  same  reasoning,  appellant  con- 
tends that  the  plaintiff  should  be  held  liable 
to  the  defendant  for  its  damages  because  by 
the  exercise  of  ordinary  diligence  he  also 
could  have  discovered  the  defendant's  peril. 
The  logic  is  quite  compelling,  and  would  re- 
sult in  holding  each  party  liable  to  the  other 
for  the  respective  damages  sustained."  So  in 
Lewis  V.  Metropolitan  St.  R.  Co.  181  Mo.  App. 
421,  168  S.  W.  833,  it  appeared  that  the  plain- 
tiff was  injured  while  riding  in  an  automo- 
bile which  her  daughter,  with  two  hours'  driv- 
ing experience,  was  steering.  The  collision 
occurred  while  attempting  to  cross  in  front  of 
a  slowly  approaching  car.  As  to  the  rights 
and  duties  of  the  parties  the  court  said: 
"Plaintiff  is  not  entitled  to  go  to  the  jury 
unless  there  is  evidence  tending  to  show  that 
after  the  motorman  knew  or  ought  to  have 
known  that  the  automobile  was  going  into 
a  place  of  danger,  he  had  reasonable  time  to 
avoid  the  collision  and  negligently  failed  to 
do  so.  Until  he  had,  or  ought  to  have  had, 
reasonable  grounds  to  believe  that  the  occu- 
pants of  the  automobile  were  oblivious  to 
their  danger  and  were  going  into  it,  he  was 
under  no  obligation  to  stop  or  reduce  the 
speed  of  his  car.  If  the  occupants  of  the 
automobile  gave  every  indication  to  the  motor- 
man  that  they  were  aware  of  the  approach 
of  the  car  and  of  the  danger  therofrom,  as 
the  automobile  approached  the  track,  then 
the  motorman  had  a  perfect  right  to  assume 
that  the  automobile  would  stop  in  a  place 
of  safety  and  would  not  enter  into  danger  on 
the  track,  and,  having  the  right  to  assume 
that,  he  was  not  required  to  stop  or  reduce 
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the  speed  of  his  car  until  the  contrary  be- 
came manifest.  Now,  unless  the  contrary 
manifested  itself  in  time  to  enable  him  by 
the  exercise  of  ordinary  care  to  stop  or  re- 
duce the  speed  of  his  car  and  thereby  avoid 
the  collision,  with  safety  to  hia  passengers, 
defendant  cannot  be  held  liable.  And  the 
burden  is  on  plaintiff  to  show  that  the  motor- 
man  had  time  to  avoid  the  collision  after 
such  manifestations." 


AGAR  ET  AI>. 

V. 

STREETER  ET  AX. 


Michigan  Supreme  Court — December  19, 

1914. 


183  Mich.  600;  ISO  N.  W.  160. 


Vendor  and  Purchaser  —  Option.  —  Ao-> 
oeptanoe. 

An  option  to  purchase  real  estate  is  made 
a  contract  mutual  and  binding  on  the  par- 
ties by  a  tender  of  the  money  agreed  on 
within  the  time  limited. 

Deeds  —  By  Hnsband  and  Wife  —  Ef- 
fect on  Wife  of  Covenanta. 

Usually  when  a  wife  joins  in  the  deed  of 
her  husband  of  his  property,  the  covenants 
in  the  deed  being  in  form  the  joint  covenants 
of  both  of  them,  the  covenants  are  not  hers, 
but  are  his  only;  but,  if  it  appears  that  the 
sole  consideration  for  the  deed  was  received 
by  her  and  was  by  her  husband  so  intended, 
the  covenants  will  be  treated  as  the  joint 
covenants  of  husband  and  wife. 

[See  generally  Ann.  Cas.  1916A  797.] 

Hnaband  and  Wife  —  Separate  Interest 
in  Hnaband'a  Property  —  How  Con- 
veyed. 

While  a  wife  may  convey  her  separate  in- 
terest in  land  as  though  unmarried  if  the 
deed  she  executes  with  her  husbcuid  is  a 
suitable  instrument  for  release  of  dower  or 
alienation  of  homestead,  no  purpose  to  affect 
her  independent  interest  can  be  implied. 

Deeds  —  Grantor  Not  Named  in  Body. 

An  option  to  purchase  land  owned  by  a 
husband  and  wife  jointly,  apparently  made 
by  the  husband  alone,  but  signed  by  the 
wife,  is  valid  and  binds  the  ^^ife's  interest. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Tuscola 
county:     Beach,  Judge. 

Action  for  specific  performance.  Thomas 
Agar  et  al.,  plaintiffs,  and  Daniel  W.  Street- 
er  et  al.,  defendants.  Judgment  for  plain- 
tifTs.  Defendants  appeal.  The  facts  are  stat- 
ed in  the  opinion.    Affirmed. 


H,  H,  Smith  and  Bl<iek  do  Blade  for  141 
pellants. 

Brooker  d  Corkins  for  appellees. 

[eoi]  OsTBAJNDBB,  J.— The  bill  is  filed  for 
specific  performance  of  a  contract  for  th« 
sale  of  real  estate.  So  far  as  the  facts  are 
concerned,  the  defense  is  predicated  upon 
the  denial  of  defendant  Annie  £.  Streeter 
that  she  ever  signed  the  instrument  relied 
upon  by  complainants  or  was  a  party  there- 
to. The  lease  and  option  relied  upon  de* 
scribes  the  premises  as  a  strip  40  feet  wide 
and  8  rods  long.  It  is  so  described  in  the  bill. 
The  decree,  which  recites  that  the  trial  court 
finds  that  defendant  Annie  E.  Streeter  signed 
the  [602]  lease  and  option  understandingly 
and  with  the  intention  and  purpose  of  unit- 
ing therein  as  one  of  the  lessors  and  option- 
ers,  orders  the  defendants  to  execute  and 
deliver  to  the  complainants  a  sufficient  con- 
veyance of  the  premises  described  in  the  op- 
tion and  lease  upon  payment  to  them  of  the 
sum  of  $449.70,  which  is  the  amount  of  the 
purchase  price  less  the  amount  allowed  to 
complainants  as  costs.  The  defendants  ap- 
peal,  insisting  that  the  defendant  Annie  £. 
Streeter  never  signed  the  instrument,  assert- 
ing also  that  it  and  what  was  done  in  respect 
to  it  is  insufficient  in  law: 

(a)  Because  the  undisputed  testimon]^ 
shows  that  they  owned  but  33  feet  by  8  rod? 
and  not  40  feet  by  8  rods. 

(&)  Because  the  option  and  lease  on  its 
face  purports  to  be  made  by  Daniel  W.  Street- 
er alone. 

(0)  Because  (and  this  is  predicated  upon 
the  last-stated  contention )  the  husband  signed 
the  lease  in  the  forenon  and  the  wife 
in  the  afternoon,  neither  being  present  when 
the  other  executed  the  instrument,  the  con- 
tract appearing  on  its  face  to  have  been  made 
by  the  husband  alone  and  as  his  individual 
act;  the  wife  could  not  join  with  him  in  a 
valid  contract  to  sell  the  property  by  the 
simple  act  of  signing  her  name  thereto. 

{d)  Because  the  option  was  void  under 
the  statute  of  frauds  because  not  accepted  in 
writing. 

I  am  satisfied,  after  reading  the  record 
and  after  an  examination  of  the  handwriting 
of  the  defendant  Annie  E.  Streeter  and  of 
her  alleged  signature  to  the  lease  and  option, 
that  she  signed  the  lease,  and  that  the  find- 
ing and  conclusion  of  the  trial  court  as  to 
this  fact  must  stand.  The  giving  of  the 
option  was  part  of  a  single  transaction 
agreed  upon  between  the  parties.  The  tender 
of  the  money  within  the  time  limited  was 
sufficient  to  make  the  contract  otherwise  evi- 
denced by  the  option  mutual  and  bindini; 
upon  both  parties.  I  have  no  doubt  that 
both  defendants  undertook  [603]  to  do  what- 
ever was  necessary  to  be  done,  and  that  com- 
plainants relied  upon   what  defendants  did 
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as  secariiig  to  them  what  they  had  bar- 
gained for.  The  serious  question  is  whether 
the  instrumoit  relied  upon  as  giving  an  op- 
tion is,  for  that  purpose,  legally  effective. 
Assuming  the  bargain  to  have  been  that  de- 
fendants were  to  convey  to  complainants  cer- 
tain property  and  give  them  a  lease  for  five 
years  of  the  strip  of  laud  in  question  and  an 
option  that  the  vendees  might  buy  the  strip 
at  any  time  during  the  five  years  for  $500, 
for  which  the  complainants  paid  $4,000,  the 
necessary  legal  evidence  of  the  bargain  must 
have  been  contemplated.  A  properly  drawn 
and  properly  executed  lease  and  option  was 
a  part  of  the  necessary  legal  evidence  of 
the  bargain. 

There  are  many  decisions  to  be  found 
which  sustain  the  proposition  that  the  estate 
of  one  who  signs,  seals,  and  acknowledges  a 
deed,  but  is  not  described  therein  as  grantor 
with  apt  words  to  indicate  the  estate  and 
interest  intended  to  be  conveyed,  does  not 
pass  by  the  deed,  and  it  has  been  many  times 
held  that  a  joint  deed  executed  by  husband 
and  wife,  which  omits  the  name  of  either 
as  grantor,  is  inoperative  as  a  conveyance  of 
the  interest  of  the  one  whose  name  is  omitted. 
A  considerable  collection  of  cases  has  been 
made  by  counsel,  and  such  a  collection  is  to 
be  found  in  a  note  to  Sterling  v.  Park,  129 
Ga.  309,  12  Ann.  Cas.  201,  58  S.  E.  828,  13 
L.RA.(N.S.)  298,  121  Am.  St.  Rep.  224,  as 
reported  in  12  Ann.  Cas.  201,  203.  See  also 
13  Gyc.  p.  538;  21  Cyc.  p.  1203.  No  analysis 
of  these  cases  is  attempted,  although  it  may 
be  remarked  that  a  considerable  number  of 
them  are  based  upon  some  statute  require- 
ment as  to  the  form  of  the  conveyance,  others 
follow  the  early  decision  in  Catlin  v.  Ware, 
9  Mass.  218,  6  Am.  Dec.  56.  In  that  case  a 
wife  signed  and  sealed  a  deed  in  which  she 
joined  with  her  husband  for  the  purpose 
evidently  of  [604]  releasing  or  barring  her 
dower;  she  having  no  other  interest.  She 
was  not  otherwise  mentioned  in  the  deed. 
The  conclusion  that  the  deed  was  ineffectual 
to  bar  dower  was  rested  upon  tlie  ground 
that  a  deed  cannot  bind  a  party  signing  and 
sealing  it  unless  it  contains  words  expressive 
of  an  intention  to  be  bound. 

The  statute  requisites  of  a  deed  in  Michigan 
are  that  it  be  executed  in  the  presence  of 
two  witnesses,  who  shall  subscribe  their 
names  to  the  same  as  such.  3  Comp.  Laws, 
§  8962;  4  How.  Stat.  (2d  ed.)  §  10824.  But 
as  between  the  parties  deeds  not  witnessed 
are  good.  Fulton  v.  Priddy,  123  Mich.  298, 
82  N.  W.  65,  81  Am.  St.  Rep.  201 ;  Carpenter 
V.  Carpenter,  126  Mich.  217,  85  N.  W.  576. 
As  to  lands  owned  by  the  husband,  the  wife 
joins  in  his  deed  for  the  purpose  of  releas- 
ing dower,  and  if  the  homestead  is  conveyed 
she  is  a  necessary  party  to  the  deed  because 
she  has  a  peculiar  interest  in  the  premises 
by  reason  of  the  family  relation  and  must 


join  with  her  husband  in  conveying  it.  In 
practice  it  is  usual,  in  every  case  where  a 
married  man  conveys  real  estate,  to  name  his 
wife  in  the  body  of  the  deed,  in  which,  usual- 
ly she  appears  to  have  joined  in  making  all  of 
title  covenants  of  the  deed.  Whether  the 
purpose  is  to  release  the  homestead  interest, 
or  to  bar  dower,  the  form  of  the  deed  is 
usually  the  same.  The  Constitution  (article 
14,  §  2)  provides  that  the  alienation  of  the 
homestead  by  the  owner,  if  a  married  man, 
shall  nOt  be  valid  "without  the  signature  of 
the  wife  to  the  same."  A  married  woman 
may  bar  her  dower  in  any  estate  conveyed 
by  her  husband  by  joining  in  the  deed  of 
conveyance  and  acknowledging  the  same.  3 
Comp.  Laws,  §  8930,  4  How.  Stat.  (2d  ed.) 
§  10922;  Maynard  v.  Davis,  127  Mich.  571, 
86  N.  W.  1051.  It  would  not  be  entirely 
safe,  however,  to  conclude  that  the  signature 
and  acknowledgment  by  the  wife  to  a  [605] 
deed  in  which  she  joined  with  her  husband  as 
grantor  in  conveying  land  owned  by  him 
amounted  to  no  more  than  barring  her  dower. 
Where  a  wife  joined  with  her  husband  in  a 
warranty  deed  of  his  land  and  the  sole  con* 
sideration  was  paid  to  her,  she  was  held 
jointly  liable  with  her  husband  for  a  breach 
of  the  covenant  against  incumbrances.  Ar- 
thur V.  Caverly,  98  Mich.  82,  56  N.  W.  1102. 
Decision  was  put  upon  the  ground  that  she 
was  contracting  with  respect  to  property  to 
be  held  and  owned  as  her  separate  estate. 
A  mai'ried  woman  who  held  a  recorded  mort- 
gage upon  her  husband's  land,  which  they 
occupied  as  a  homestead,  joined  with  him 
in  a  second  mortgage  upon  the  land.  In  a 
forecloflure  of  the  second  mortgage,  it  was 
claimed  that  in  joining  with  her  husband  in 
giving  the  mortgage  the  wife  had  subjected 
her  own  mortgage  interest  to  the  lien  of  the 
junior  mortgage.  It  was  held  that  the  ex- 
ecution by  the  wife  of  her  husband's  deed 
of  any  sort  implies  that  she  executes  it  for 
the  purposes  for  which  the  statute  requires 
such  execution  in  order  to  make  the  hus- 
band's deed  effective;  that  if  the  intention 
is  to  affect  any  independent  interest  of  her 
own  it  is  reasonable  to  expect  some  special 
provision  in  the  instrument  showing  spe- 
cifically in  what  maimer  and  how  far  her 
separate  interests  are  intended  to  be  affected. 
Kitchell  V.  Mudgett,  37  Mich.  81.  A  wife 
joined  with  her  husband  in  giving  a  war- 
ranty deed  of  land  in  which  he  had  a  life 
estate,  and  the  wife  had  a  contingent  interest 
as  heir  of  her  husband,  created  by  the  will 
of  the  husband's  ancestor,  by  which  the  life 
estate  was  also  created.     It  was  said: 

"In  Arthur  v.  Caverly,  98  Mich.  82,  56 
N.  W.  1102,  it  was  held  that  a  married 
woman  uniting  with  her  husband  in  a  war- 
raty  deed  of  his  property  is  liable  on  the 
covenant  when  she  obtains  all  the  considera- 
tion, which,  in  that  case,  was  a  conveyance  to 
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[606]  her  of  other  property.  The  record  in 
the  instant  case  does  not  disclose  for  what 
purpose  the  wife  signed  the  deed,  as  she 
had  no  dower  interest;  the  husband's  interest 
being  simply  a  life  estate.  The  burden  was 
upon  the  complainant  to  show  for  what  pur- 
pose she  joined  in  the  instrument,  and  to 
prove  it  clearly,  and  to  show  that  she  had 
brought  herself  within  the  rule  above  set 
forth.  Mutual  Ben.  L.  Ins.  Go.  v.  Wayne 
County  Savings  Bank,  68  Mich.  116,  35  N. 
W.  853.  This  complainant  has  failed  to  do, 
and  it  necessarily  follows  that  the  wife's 
signature  to  the  instrument  was  a  nullity, 
and  did  not  bind  her  subsequently  acquired 
estate."  Menard  v.  Campbell,  180  Mich.  502, 
Ann.  Gas.  1916A  802,  147  N.  W.  666. 

From  these  cases  I  deduce  the  following 
rules : 

( 1 )  Usually,  when  a  wife  joins  in  the  deed 
of  her  husband  of  his  property,  the  covenants 
in  the  deed  being  in  form  the  joint  covenants 
of  both  of  them,  the  covenants  are  not  hers 
but  are  his  only. 

(2)  If,  however,  it  is  made  to  appear 
that  the  sole  consideration  for  the  deed  was 
received  by  her  and  was  by  her  husband  so 
intended,  the  covenants  will  be  treated  as  the 
joint  covenants  of  husband  and  wife.  The  fact 
may  be  shown  by  evidence  aliunde  the  deed. 

(3)  While  a  wife  may  convey  her  separate 
interest  in  land  as  though  she  were  unmar- 
ried, if  the  deed  she  executes,  with  her  hus- 
band,  is  a  proper  and  suitable  instrument 
for  the  release  of  her  dower  or  for  consent- 
ing to  the  alienation  of  the  homestead — such 
an  one  as  she  would  be  expected  to  execute 
if  she  had  no  independent  interest — ^no  pur- 
pose to  affect  her  independent  interest  can  be 
implied. 

It  is  perceived  that  as  affecting  the  wife 
the  declarations  in  the  body  of  the  instru- 
ment are  usually  of  no  signiiicance.  The 
significant  thing  is  that  she  joins  her  hus- 
band  in  executing  the  deed. 

Neither  the  husband  nor  the  wife  can  alone 
alien  an  estate  held  by  them  by  the  entire- 
ties. A  deed  or  mortgage  of  such  an  estate 
executed  by  either,  alone,  is  a  nullity,  before 
and  after  the  death  of  the  nonconsenting 
[607]  spouse.  Naylor  v.  Minock,  96  Mich. 
182,  65  N.  W.  664,  35  Am.  St.  Rep.  695. 
At  least,  if  the  convevance  is  to  a  third 
party.  Wilkinson  v.  Kneeland,  125  Mich. 
261,  264,  84  N.  W.  142.  A  wife  has  no  dower 
interest  in  such  an  estate,  or  in  such  interest 
as  her  husband  has  therein.  To  convey 
such  an  estate,  one  of  them  joins  in  the  deed 
for  the  same  reason  that  the  other  joins  ■ 
it,  and  to  accomplish  the  same  purpose, 
namely,  to  alien  the  estate.  Nothing  can  be 
accomplished  except  by  joint  action,  and 
therefore  they  act  jointly. 

Defendants  stand  in  the  position  of  joint 
grantors,  who  must  act  jointly  or  not  at  all 


if  the  estate  or  any  interest  in  it  is  to  be 
aliened.  In  the  instrument  relied  upon  u 
conveying  an  interest  therein  one  is  named 
as  grantor;  the  other  is  not  named.  Both 
have  signed  it,  and  both  signatures  are  wit^ 
nessed  by  two  witnesses.  Following  the  rea- 
soning of  our  own  decisions,  to  some  of  which 
I  have  referred,  the  implication  is,  and  it  is 
the  only  reasonable  one,  that  the  wife,  one  of 
the  joint  owners,  signed  the  deed  in  order  to 
make  the  instrument  effective.  We  are  per- 
mitted to  adopt,  and  I  think  should  adopt, 
the  rule  that  in  such  a  case  the  failure  to 
name  the  wife  as  grantor  in  the  body  of  the 
deed  or  other  instriunent  of  conveyance  is 
not  fatal.  I  quote  and  approve  the  language 
and  conclusion  of  the  Georgia  supreme  court 
in  Sterling  v.  Park,  supra.  After  referring 
to  a  large  number  of  authorities,  it  is  said 
(pa^e  312  of  129  Ga.  [58  S.  E.  829,  13 
L.R.A.(N.S.)  303,  121  Am.  St.  Rep.  226, 
12  Ann.  Gas.  202] )  : 

"Most  of  these  decisions  were  based  upon 
the  ground  that  a  wife  could  not  relinquish 
her  right  of  dower  unless  the  conveyance  con- 
tained apt  words  expressive  of  such  intent. 
But  the  weakness  of  the  reasoning,  in  our 
judgment,  is  the  clinging  to  an  ancient  rule 
of  the  common  law  which  grew  out  of  the 
environment  [608]  and  civilization  of  the 
sixteenth  century,  when  such  conditions  do 
not  exist  in  our  own  civilization.  As  was 
very  pertinently  said  by  Woodbury,  J.,  in 
Elliot  V.  Sleeper,  2  N.  H.  525,  decided  as 
early  as  1823: 

"'Here,  however,  a  deed  must  by  statute 
be  attested;  and  since  seals  have  ceased  to 
be  distinguished  by  peculiar  devices,  and 
education  has  become  more  generally  diffused, 
signing  would  seem  to  be  proper  and  indis- 
pensable. Wlien  a  deed  is  signed,  the  utility 
of  naming  the  grantor  in  the  premises  or 
any  part  of  the  body  of  the  instrument  ap- 
pears in  a  great  measure  superseded:  for 
"know,"  says  Perkins,  §  36,  "that  the  name 
of  the  grantor  is  not  put  in  the  deed  to  any 
other  intent  but  to  make  certainty  by  the 
grantor."  Bacon's  Ab.  "Grant"  G.  This 
certainty  is  attained  whenever  a  person  si^ns, 
seals,  acknowledges,  and  delivers  an  instru- 
ment as  his  deed,  though  no  mention  what- 
ever be  made  of  him  in  the  bodv  of  it;  be- 
cause  he  can  perform  these  acts  for  no  other 
possible  purpose  than  to  mnke  the  deed  his 
own.  In  a  deed  poll,  like  that  under  con- 
sideration, where  only  the  grantor  speaks  or 
signs  or  covenants,  there  is  still  less  danger 
of  mistake  and  uncertainty  concerning  the 
party  bound,  than  in  deeds  indented.' 

"In  agreement  with  the  New  Hampshire 
case  are  Armstrong  v.  Stovall,  26  Miss.  275; 
Ingoldsby  v.  Juan,  12  Cal.  564;  Hrouska  v. 
Janke,  66  Wis.  252,  28  N.  W.  166.  Text- 
writers  now  very  generally  discard  as  un- 
sound   the     proposition     that    the    grantor 
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■hould  be  named  as  mich  in  the  deed,  and 
approve  those,  caaee  which  hold  that  the 
conveyance  is  operative  when  signed  by  the 
grantor,  though  bis  name  be  omitted  from 
the  body  of  the  instrument.  3  Washburn  on 
Real  Prop.  2120;  1  Devlin  on  Deeds,  §  204. 

"The  requisites  of  a  deed  under  the  Code 
are  that  it  must  be  in  writing,  signed  by  the 
maker,  attested  by  at  least  two  witnesses, 
and  delivered  to  the  purchaser  or  some  one 
for  him,  and  be  made  on  a  valuable  or  good 
consideration.  No  prescribed  form  is  essen- 
tial to  the  validity  of  a  deed,  and  the  in- 
strument will  be  deemed  sufficient  if  it  make 
known  the  transaction.  Civil  Code,  §§  3599, 
3602.  We  think  that  the  deed  imder  discus- 
sion measures  up  to  these  statutory  essentials 
and  is  effective  aa  a  c<Niveyance  of  the  defend- 
ant [609]  and  her  coremainderman,  though 
their  names  are  not  mentioned  in  the  body 
of  the  instrument.  See  in  this  connection, 
Ball  V.  Wallace,  32  Ga.  170." 

See  also  Sloss-Shefiield  Steel,  etc,  Co.  v. 
Lollar,  170  Ala.  239,  54  So.  272;  Barrett  v. 
Cox,  112  Mich.  220,  70  N.  W.  446. 

It  is  probable  that  if  the  weight  of  au- 
thority depends  upon  the  number  of  decisions, 
old  and  new,  my  conclusion  is  opposed  to 
the  weight  of  authority.  See  Cordano  t. 
Wright,  159  Cal.  610,  115  Pac.  227,  Ann. 
Cas.  1912C  1044,  and  cases  cited  in  opinion. 
I  conclude  that  the  instrument  creating  the 
option  was  not,  for  that  purpose,  invalid. 

It  is  singular  that  there  should  be  a  dis- 
pute, at  least  a  failure  to  agree,  about  the 
width  of  the  strip  defendants  own.  Record 
evidence  of  title  does  not  appear  to  have 
been  produced  by  either  party.  Complain- 
ants can  gain  no  title,  through  a  deed  from 
defendants,  to  land  defendants  do  not  own. 
The  bill  is  framed  according  to  no  theory  of 
an  abatement  of  the  purchase  price  to  cor- 
respond with  the  quantity  of  land  defendants 
own.  The  evidence  upon  the  subject,  aside 
from  the  oral  statements  of  defendants,  6r 
one  of  them,  is  found  in  the  lease  and  option 
in  which  defendants  assert  title  to  40  feet. 
If  the  defendants  own  but  33  feet,  there 
ou<2rht  not  to  be  two  suits  to  adjust  differ- 
ences which  should  be  settled  in  one. ;  How- 
ever, as  the  record  stands,  there  appears  to 
be   no   warrant  for   modifying  the  decree. 

It  is  therefore  affirmed,  with  costs  to  ap- 
pellees. 

McAlvay,  C.  J.,  and  Brooke,  Kuhn,  Stone, 
Bird,   Moore,  and  Steere,  JJ.,  concurred. 

NOTE. 

Effect   of  Omission  of  Grantor's  Name 
from  Body  of  Deed. 

The  effect  of  the  omission  of  a  grantor's 
name  from  the  body  of  a  deed  is  treated  in 


the  notes  to  Cordano  y.  Wright,  Ann.  Caa 
1912C  1044;  Sterling  v.  Park,  12  Ann.  Cas. 
201;  and  King  v.  Rhew,  23  Am.  St.  Rep.  76. 
The  present  note  is  confined  to  a  discussion 
of  the  more  reoent  authorities. 

The  court  in  the  reported  case  in  holding 
that  the  omission  of  the  name  of  the  wife 
from  the  body  of  an  instrument  creating  an 
option  for  the  sale  of  realty  is  not  fatal 
to  its  validity  confessedly  renders  a  decision 
contrary  to  the  weight  of  authority.  A 
similar  view  was  expressed  in  Runyan  v. 
Snyder,  45  Colo.  166,  100  Pac.  420,  wherein 
in  holding  that  the  appearance  of  the  gran- 
tor's name  in  the  warranty  clause  of  a  deed 
was  sufficient  to  render  it  valid,  it  was  said 
obiter:  '^There  is  a  conflict  in  the  decisions, 
English  and  earlier  ones  in  this  country 
holding  that  a  deed  of  cimveyance  of  real 
estate  is  void  unless  the  name  of  the  grantor 
appears  in  the  granting  clause,  some  of  them 
going  to  the  extent  of  saying  that  it  is  not 
sufficient  if  the  habendum  clause  contains  it, 
while  other,  and  later,  cases  hold  that  the 
grantor's  name  in  the  body  of  the  deed  is 
not  essential.  .  .  .  Learned  authors  favor 
the  rule  last  mentioned  and  say  that  if  the 
grantor  signs  it,  though  his  name  is  not 
in  the  body  of  the  deed,  this  is,  at  least, 
prima  facie  evidence  of  the  validity  of  the 
instrument.  But  we  are  not  called  upon  to 
express  our  opinion  on  this  conflict,  as  the 
name  of  the  grantor  does  appear  in  the  body 
of  this  deed,  not  in  the  granting,  but  in  the 
warranty  clause.  That,  we  think,  makes  the 
deed  valid,  certainly  as  against  defendants, 
who  are  strangers  to  the  title." 

The  rule  established  by  the  majority  of 
cases  that  a  deed  omitting  a  grantor's  name 
from  the  body  thereof  does  not  convey  the 
interest  of  such  grantor,  although  the  deed 
is  signed,  sealed  and  acknowledged  by  him, 
has  been  sustained  in  a  number  of  the 
later  decisions.  Swindall  v.  Ford,  184  Ala. 
137,  63  So.  651;  Jackson  v.  Craigen  (Tex.) 
167  S.  W.  1101.  See  also  Perlman  v.  Perl- 
man,  178  111.  App.  382;  Parsons  v.  Justice, 
163  Ky.  737,  174  S.  W.  725;  Le  Blanc  v. 
Jackson  (Tex.)  161  S.  W.  60.  Thus,  in 
Swindall  v.  Ford,  supra,  it  appeared  that 
the  plai&tiff  claimed  title  through  a  deed 
executed  among  others  by  B.  M.  Ford  who 
acknowledged  the  same  aitd  signed  it  to- 
gether with  his  wife,  neither  of  their  names, 
however,  appearing  in  the  body  thereof.  The 
court  said:  "While  the  name  of  B.  M.  Ford 
is  signed  to  the  deed,  and  he  acknowledged 
its  execution  before  a  justice  of  the  peace, 
yet  in  the  body  of  the  deed  it  is  recited  to 
be  the  deed  of  *W.  B.  Ford,  J.  B.  Ford,  S.  E. 
Ford,  and  J.  C.  Ford  and  wife,  and  no  men- 
tion is  made  therein  of  B.  M.  Ford  and  wife. 
Under  the  uniform  rulings  of  this  court, 
this  deed  was  void  as  a  conveyance  of  the  in- 
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terest  of  B.  M.  Ford  in  the  lands."  In  that 
case  it  was  further  held,  however,  that  while 
the  deed  was  void  as  a  conveyance  of  a  legal 
title,  it  waa  good  and  enforceable  as  a  con- 
tract to  convey.  Compare  as  to  the  latter 
point,  Bowles  v.  Lowery,  181  Ala.  603,  62 
So.  107.  In  Le  Blanc  v.  Jackson,  161  S  W. 
60,  where  an  appeal  wajs  denied  for  the  want 
of  a  proper  bcMid,  it  was  said  by  way  of 
dictum:  "If,  .  .  .  the  question  had  been 
properly  presented,  the  contention  of  defend- 
ant .  .  .  could  not  be  sustained.  The 
fact  that  Emerante  Broussard  is  named  as 
one  of  the  grantors  in  the  body  of  the  deed 
and* that  her  interest  is  to  be  conveyed,  she 
being  dead,  would  not  distinguish  this  case 
from  the  general  doctrine,  which  is  well  set- 
tled in  this  state,  that  a  deed  is  not  binding 
upon  one  who  signs  it  but  who  is  not  named 
in  the  body  of  the  deed  as  one  of  the  gran- 
tors." The  foregoing  language  was  quoted 
with  approval  in  Jackson  v.  Craigen,  167 
8.  W.  1101,  wherein  the  same  question  was 
squarely  before  the  court  for  decision.  In 
sustaining  the  view  as  expressed  in  its  ear- 
lier dictum  the  court  said:  "The  writer  is 
not  prepared  to  agree  to  the  proposition  that 
the  rule  ...  is  based  upon  the  soundest 
reason,  but  that  it  is  well  settled  in  this 
state  and  is  based  upon  the  great  weight  of 
authority  cannot  be  questioned."  In  Par- 
sons V.  Justice,  163  Ky.  737,  174  8.  W.  726, 
an  action  to  recover  a  certain  undivided  in- 
terest in  land  to  which  the  defendant  claimed 
title  under  a  deed  from  Reuben  Thacker, 
judgment  was  rendered  for  the  defendant  on 
the  ground  that  the  plaintiff's  action  was 
barred  by  the  statute  of  limitations.  But, 
as  to  the  deed  executed  to  Reuben  Thacker 
under  which  the  defendant  claimed  title  the 
court  said:  "Inasmuch  as  Sarah  Parsons  and 
her  husband  were  not  mentioned  in  the  body 
of  the  deed  as  grantors,  the  deed  to  Reuben 
Thacker,  which  they  merely  signed  and  ac- 
knowledged, was  ineffectual,  and  vested  no 
title  in  him."  In  Perlman  v.  Perlman,*  178 
III.  App.  382,  liquidated  damages  were  sought 
to  be  recovered  for  the  breach  of  a  contract 
entered  into  for  the  exchange  of  realty.  One 
of  the  defendants  signed  the  contract  in- 
dividually and  also  as  agent  for  his  wife  but 
she  only  was  mentioned  as  the  contracting 
party  of  the  first  part  in  the  body  of  the 
agreement.  It  was  held  that  no  recovery 
could  be  had  against  the  husband. 
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SoHools  —  Prohibition,  of  Seeret  Soeie- 
ties  —  VaUdity. 

Under  Laws  1912,  c.  177,  abolishing  all 
secret  orders,  fraternities,  etc.,  among  stu- 
dents, and  prohibiting  their  existence  in  the 
University  of  Mississippi  and  other  educa- 
tional institutions  supported  in  whole  or  in 
part  by  the  state,  providing  that  no  student 
in  any  such  institution  who  is  a  member  of 
any  such  order  or  fraternity  shall  be  permit- 
ted to  receive  any  honors,  diplomas,  or  dis- 
tinctions, or  to  compete  for  any  prize,  unless 
he  shall  agree  in  writing  not  to  affiliate  with 
such  orders  during  his  attendance  at  such 
school,  or  to  contribute  any  dues  or  donations 
to  such  order,  requiring  trustees  and  facul- 
ties to  enforce  the  provisions  thereof,  and 
providing  that  any  member  of  any  board  of 
trustees  or  faculty,  knowingly  permitting 
any  violation  thereof,  or  failing  or  refusing 
to  take  proper  steps  for  its  enforcement, 
shall  be  removed  by  the  Governor;  the  board 
of  trustees  of  the  University  of  Mississippi 
has  power  to  require  a  student,  as  a  condi- 
tion precedent  to  his  right  to  enter  the  uni- 
versity, to  sign  a  pledge  that  he  is  not  and 
will  not  become  a  member  of  any  such  order 
or  fraternity,  or  aid,  abet,  or  encourage  the 
organization  thereof,  will  not  apply  for  nor 
accept  any  scholarship  or  medal,  or  in  any 
way  be  the  beneficiary  of  any  self-help  fund, 
or  accept  any  position  in  the  university,  if 
he  violates  such  pledge,  and  will  make  it  his 
purpose  and  endeavor  to  avoid  violating 
either  the  letter  or  spirit  of  that  act. 

[See  note  at  end  of  this  case.] 

Legislative  Control  of  SoHools. 

The  educational  institutions  of  the  stats 
are  under  the  control  of  the  legislature, 
which  may  create,  abolish,  or  regulate  them, 
and  the  courts  cannot  supervise  the  wisdom 
of  disciplinary  regulations  by  the  legisla- 
ture. 

Constitutional  Law  —  Validity  of  Stat- 
utes Genorally. 

All  acts  of  the  legislature  are  valid,  un- 
less they  conflict  with  the  state  or  federal 
Constitution. 

Presumption  of  Constitutionality. 

All  acts  of  the  legislature  are  to  be  up- 
held by  the  court,  unless  it  is  plainly  appar- 
ent that  they  conflict  with  the  organic  law, 
after  solving  all  doubts  in  favor  of  their 
validity. 

[See  6  R.  G.  L.  tit.  ConstUutUmal  Law, 
p.  97.] 
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Schools  —  Prohibitlom  of  Seeret  Sooie* 
ties. 

In  a  suit  to  enjoin  the  board  of  trustees 
of  a  university  from  enforcing  an  order  re- 
quiring applicants  for  admission  to  the  Uni- 
versity to  sign  a  pledge  not  to  become  a  mem- 
ber of  or  assist  in  the  organization  of  any 
secret  order  or  fraternity,  allegations  of  the 
bill  that  the  fraternity  of  which  the  com- 
plainant was  a  member  had  for  its  para- 
mount purpose  the  enforcement  and  promo- 
tion of  good  morals  and  the  highest  possible 
attainment  and  standing  in  class,  and  good 
order  and  discipline  in  the  student  body  of 
the  different  colleges  with  which  it  was  con- 
nected, do  not  render  the  bill  good  against 
demurrer  on  the  theory  that,  naving  been 
admitted  by  the  demurrer,  they  show  that 
the  fraternity  has  a  high  moral  purpose, 
since  the  court  will  take  notice  of  the  law 
prohibiting  fraternities  in  educational  insti- 
tutions, and  the  bill  therefore  shows  that 
complainant  is  seeking  to  disobey  the  law. 

[See  note  at  end  of  this  case.] 

Statntea  —  Snffioienoy  of  Title. 

The  sufficiency  of  the  title  of  a  statute  is 
a  legislative  and  not  a  judicial  question. 
[See  case,  Ann.  Cas.  1916A  1213.] 

Scbools  —  ProhiMtion  of  Secret  Socle* 
ties. 

Laws  1912,  c.  177,  abolishing  all  secret  or- 
ders and  fraternities,  etc.,  and  prohibiting 
their  existence  in  the  University  of  Missis- 
sippi and  other  educational  institutions  sup- 
ported in  whole  or  in  part  by  the  state,  and 
providing  that  no  student  in  any  such  insti- 
tution who  is  a  member  of  any  such  order  or 
fraternity  shall  be  permitted  to  receive  any 
honors,  diplomas,  or  distinctions,  or  to  con- 
tend for .  any  prize,  unless  he  shall  sign  a 
written  agreement  not  to  affiliate  with  such 
order,  attend  its  meetings,  or  contribute  any 
dues  or  donations  while  attending  such  insti- 
tution, does  not  violate  CJonst.  Miss.  1890, 
§  1,  providing  for  the  distribution  of  the 
powers  of  the  government  into  three  distinct 
departments,  section  2,  prohibiting  any  per- 
son or  collection  of  persons  belonging  to  one 
of  such  depaftments  from  exercising  any  pow- 
ers belonging  to  either  of  the  others,  nor  is 
it  discriminatory,  within  Const.  U.  S. 
Amend.  14,  against  applicants  for  fiidmission 
to  the  University  of  Mississippi  who  are  al- 
ready affiliated  with  such  a  fraternity  at 
other  institutions,  since  the  right  to  attend 
such  university  is  not  a  material  right,  but 
is  conferred  by  law,  and  one  seeking  the 
benefit  of  the  law  must  submit  to  the  condi- 
tions imposed  thereby. 

[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Lafayette 
county:     Lamb,  Chancellor. 

Action  for  injunction.  W.  P.  Waugh,  plain- 
tiff, and  Board  of  Trustees  of  University  of 
Mississippi,  defendants.  Judgment  for  plain- 
tiff. Itefendants  appeal.  The  facts  are  stat- 
ed in  the  opinion.     Reversed. 


W,  C,  McLewn  for  appellants. 

A,  F,  Fox  and  W.  Q.  Camtt  for  appellee. 

[625]  Mayes,  J.— The  legislature  of  1912 
passed  an  act  entitled  "An  act  to  abolish  and 
prohibit  Greek  letter  fraternities  and  sorori- 
ties and  all  secret  orders  among  students  in 
the  University  of  Mississippi  and  in  all  other 
educational  institutions  supported,  in  whole 
or  in  part,  by  the  state,  providing  penalties 
for  any  trustee,  teacher,  or  otlier  officer  con- 
nected with  the  institution  for  failure  or 
refusal  to  enforce  the  provisions  of  this  act, 
providing  penalty  for  any  student  who  know- 
ingly violates  the  provisions  of  this  act," 
etc.  See  Chapter  177,  p.  192,  Laws  of  1912. 
For  purposes  of  decision  we  deem  it  un- 
necessary to  set  out  the  act  in  full.  We 
shall  content  ourselves  with  setting  out  in 
this  opinion  only  the  particular  sections  of 
the  act  which  are  involved  in  this  contro- 
versy.    These  sections  are  1,  2,  3,  and  4. 

By  section  1  it  is  provided  that  the  fra- 
ternities and  sororities,  or  Gre^  letter  so- 
cieties known  as  ''Delta  Kappa  Epsilon,"  etc., 
(Mid  all  other  secret  orders,  chapters,  fraterni- 
ties, sororities,  societies,  and  organizations, 
of  whatever  nam£,  or  without  a  name,  of 
similar  name  and  purpose,  among  students 
are  hereby  abolished  and  further  prohibited 
to  exist  in  the  University  of  Mississippi  and 
in  all  other  educational  institutions  support- 
ed, in  whole  or  in  part,  by  the  state.  Sec- 
tion 2  provides  that  [626]  no  student  in  the 
University,  or  in  any  other  educational  in- 
stitution supported,  in  whole  or  in  part,  by 
the  state,  who  is  a  member  of  any  of  the 
orders,  chapters,  fraternities,  sororities,  so- 
cieties and  organizations  hereby  prohibited, 
shall  be  permitted  to  receive  any  class  honors, 
diplomas  or  distinctions  conferred  by  the  in- 
stitution of  which  he  is  a  student,  nor  to 
compete  nor  contend  for  any  prize  or  medal 
offered  by  his  respective  school,  or  by  any 
association  or  individual.  But  any  student 
who  is  a  member  of  any  of  the  orders,  chap- 
ters, fraternities,  sororities,  societies  or  or- 
ganizations aforesaid  may,  upon  entrance  to 
any  of  the  aforesaid  schools,  file  with  the 
chancellor,  president  or  superintendent,  as 
the  case  may  be,  an  agreement  in  writing  that 
he  will  not,  during  his  attendance  at  said 
school,  affiliate  with  same,  nor  attend  their 
meetings,  nor  in  anywise  contribute  any 
dues  or  donations  to  them,  and  thereafter,  so 
long  as  such  agreement  is  complied  with  in 
good  faith,  such  student  shall  not  be  sub- 
jected to  the  restrictions  created  by  this  sec- 
tion. Section  3  commands  that  the  act  shall 
be  enforced  by  the  trustees  and  faculties  by 
such  rules  and  punishments  as  they  may  pre- 
scribe. Section  4  provides  that  any  member 
of  the  board  of  trustees  or  faculty  or  other 
officer   connected   with    any   educational   in- 
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stitution  supported,  in  whole  or  in  part, 
by  the  state,  who  shall  knowingly  permit  any 
violation  of  this  act,  and  shall  fail  or  refuse 
to  take  proper  steps  to  enforce  this  act,  shall 
be  removed  from  such  position  by  the  Grov- 
ernor. 

Let  it  be  here  noted  that  the  enforcement  of 
this  act  is  imposed  upon  the  trustees  and 
faculties  of  the  educational  institutions  of 
the  state,  and  they  are  required  to  do  it  by 
such  rules  and  punishments  as  they  may  pre- 
scribe. Let  it  further  be  noted  that  section 
4  emphasizes  the  duty  of  the  trustees  and 
faculties  to  enforce  the  act  by  providing  that, 
if  they  fail  or  refuse  to  take  proper  steps 
to  enforce  it,  they  shall  be  removed  from 
their  positions  by  the  Governor.  When  the 
above  act  is  read,  it  discloses  the  fact  that 
in  its  passage  the  legislature  [627]  had  two 
purposes  in  view.  The  primary  purpose  was 
to  prohibit  the  existence  of  any  secret  society 
at  the  University  of  Mississippi,  or  any  other 
educational  institution  supported  by  the  state. 
Its  second  purpose  is  to  prohibit  any  student 
in  any  of  the  above  institutions  continuing  to 
hold  membership  in  any  secret  society,  or  af- 
filiating with  same  in  any  way,  after  admis> 
sion  to  the  educational  institutions  of  the 
state,  from  receiving  any  class  honors,  diplo- 
mas, distinctions,  etc.,  or  for  competing  for 
any  prize  or  medal  at  any  of  such  institu- 
tions, unless  the  student  will  file  with  the 
chancellor,  president,  or  superintendent  an 
agreement  that  he  will  not  during  his  attend- 
ance at  any  such  school  affiliate  with  any 
of  the  prohibited  secret  societies,  nor  attend 
any  of  their  meetings,  not  contribute  in  dues 
or  donations  while  he  is  a  student  at  any  of 
the  educational  institutions  above  nam^. 

The  enforcement  of  the  act  is  committed  to 
the  rules  prescribed  by  the  trustees  and  facul- 
ties, and  it  is  made  their  imperative  duty, 
under  penalty  of  removal  from  office,  to  see 
that  the  act  is  enforced.  In  order  to  carry 
out  the  duty  which  the  legislature  imposed 
upon  them  of  enforcing  the  act,  the  trustees, 
by  an  order  placed  upon  their  minutes  at  the 
September  meeting  in  1912,  made  it  a  condi- 
tion precedent  to  the  right  of  any  student  to 
enter  the  University  that  each  student  mak- 
ing an  application  for  admission  should  be 
required  to  sign  the  following  statement:  "I 
hereby  state  and  affirm  upon  my  honor  that 
I  am  not  now  pledged  to  become  a  member 
of  any  of  the  Greek  letter  fraternities,  socie- 
ties or  sororities  named  in  the  Senate  Bill 
227  of  the  Laws  of  Mississippi,  1912,  pages 
192  and  193,  chapter  177,  and  that  I  have 
not  become  a  member  of  any  of  said  fraterni- 
ties, sororities  or  societies  within  the  sixty 
days  preceding  the  opening  of  the  session  of 
1912-13.  I  further  pledge  and  promise  not 
to  join  any  such  organizations  while  I  am  a 
student  of  the  University,  and  that  I  will  not 


aid  or  abet  or  encourage  the  organization  or 
perpetuation  of  any  such  orders  or  societies 
while  I  am  a  student  of  the  University.  I 
further  promise  and  pledge  that  I  will  not 
[628]  apply  for  nor  accept  any  scholarship 
or  medal,  or  in  any  way  be  the  beneficiary  of 
any  student's  self-help  fund,  or  accept  any 
position  in  the  University  while  I  am  a 
student  therein,  if  I  fail  to  keep  or  violate 
any  of  the  provisions  of  the  foregoing  pledge. 
I  furthermore  promise  and  pledge  to  regard 
this  obligation  as  binding  between  the  ses- 
sions of  1912-13  and  1913-14,  and  that  it 
shall  be  my  purpose  and  constant  endeavor 
to  so  act  that  no  word  or  deed  of  mine  could 
be  even  remotely  construed  as  being  violative 
to  the  letter  and  the  spirit  of  what  is  known 
as  the  'Anti-Fraternity  Bill,'  passed  by  the 
last  legislature  and  approved  by  the  Gov- 
ernor February  27,  1912." 

When  the  order  of  the  trustees  is  examined, 
it  is  readily  seen  that  the  pledge  which  the 
student  is  required  to  sign  is  nothing  more 
than  that  he  will  comply  with  the  act  of  the 
legislature  while  he  is  in  the  institution.  If 
the  statute  is  constitutional,  it  occurs  to  us 
that  the  trustees  adopted  the  only  practicable 
way  they  could  of  enforcing  the  act  of  the 
legislature.  The  act  is  a  mere  disciplinary 
r^ulation.  It  was  the  judgment  of  the  leg- 
islature that  all  secret  orders  were  detri- 
mental to  the  welfare  of  the  educational  in- 
stitutions of  the  state.  These  educational 
institutions  are  under  the  control  of  the  leg- 
islature. It  had  the  power  to  create  and 
abolish  them,  and,  having  the  power  to  create 
and  abolish,  it  had  the  power  to  regulate; 
and  when  the  legislature  has  passed  a  law 
disciplinary  in  its  nature,  controlling  and 
regulating  any  subject  which  it  considered 
to  be  inimical  to  the  welfare  of  the  institu- 
tion, it  is  certainly  not  within  the  power 
of  any  court  to  supervise  the  wisdom  of  leg- 
islative acts  and  declare  its  acts  unenforce- 
able^ merely  because  it  might  be  the  view  of 
the  court  that  the  act  was  unwise  and  un- 
necessary. All  acts  of  a  legislature  are  valid 
unless  they  conflict  with  the  Constitution  of 
the  state  or  United  States,  and  the  acts  of 
the  legislature  are  to  be  upheld  by  the  courts, 
unless  it  is  plainly  apparent  that  they  conflict 
with  the  organic  law,  after  solving  all  doubts 
in  favor  of  the  validity  of  the  law.  An- 
nouncing [629]  this  rule  of  construction  as 
our  guide,  a  rule  that  has  been  repeatedly 
announced  by  this  court,  we  proceed  to  dis- 
cuss further  the  act  of  the  legislature  under 
review,  and  the  order  of  the  trustees  passed 
in  pursuance  of  the  act. 

It  appears  from  the  complaint  that  some 
time  after  the  legislature  passed  the  law, 
and  after  the  board  of  trustees,  in  order  to 
carry  out  the  act  of  the  legislature,  had 
passed  the  above  order  requiring  this  pledge 
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to  be  taken,  the  complainant  made  applica- 
tion  for   admission   to   the  University,   and 
was  declined  admittance  because  he  refused 
to  sign  tlie  pledge  which  the  trustees  said  he 
should  sign  before  he  could  enter  the  Uni- 
versity.    When   this  was   done  complainant 
made   application  to  the  chancery  court  of 
Lafayette  county  for  an  injunction  against 
the  board  of  trustees  of  the   University  of 
Mississippi,    asking    that   the    court    enjoin 
them   from  enforcing  the  order  and  require 
them  to  refrain  from  requiring  him  to  sign 
the  pledge  incorporated  in  the  application  for 
admission   to  the   University   as   a  student, 
and  prayed  further  that  upon  final  hearing 
the  act  of  the  legislature  in  question  be  de- 
clared unconstitutional,  as  being  in  conflict 
with    both   the   Constitutim   of   the   United 
States  and  the  Constitution  of  the  state  of 
Mississippi,  and  that  the  order  of  the  board  be 
declared  to  be  unreasonable,  and  ultra  vires, 
etc.     The  application  for  the  injunction  sets 
out  the  fact  that  the  University  of  Missis- 
sippi, was  incorporated  in  1844,  and  states 
many  features  of  the  incorporating  act,  which 
we  deem  unnecessary  to  rehearse  here.     The 
complaint  then  sets  out  the  act  of  the  legis- 
lature in  full,  and  alleges  that  the  complain- 
ant is  now,  and  has  been  for  several  years,  a 
member  of  what  is  known  as  the  Kappa  Sigma 
fraternity,    and    is    affiliated   and    identified 
with  the  chapter  set  Millsaps  College;   that 
the  Kappa  Sigma  fraternity  is  one  of  the 
fraternities    embraced    in    the    above-recited 
act.     The  complaint  then  sets  out  the  order 
of  the  board  of  trustees,  and  alleges  that  in 
November,  1912,  he  applied  to  the  chancellor 
of    [630]   the  University  for  admission  as  a 
student,   and   that  the  chancellor   presented 
him  with  the  pledge  required  to  be  signed  by 
students  desiring  to  enter  the  University  and 
requested  him  to  sign  as  a  prerequisite  to 
admission  as  a  student  to  the  University; 
that  complainant  refused  to  do  this,  and  the 
chancellor  thereupon   refused  to  admit  him 
aa  a  student  in  the  University;  and  that  the 
refusal  was  based  alone  upon  the  ground  that 
complainant  refused  to  sign  the  pledge.    Com- 
plainant then  alleges  that  he  has  never  been 
a  member  of,  nor  has  he  affiliated  with,  or 
paid  dues  to,  any  chapter  of  any  so-called 
Greek  letter  fraternity  organized  among  the 
student  body  of  the  University.   Complainant 
tlien   alleges  that  he  is   affiliated  with   and 
pays    dues    to,    the    chapter    of    the   Kappa 
Sii^ma  fraternity  at  Millsaps  College  and  al- 
lies that  if  he  was  admitted  as  a  student  at 
the  University  it  is  not  his  intention  or  pur- 
pose to  encourage  the  organization,  continu- 
ance, or  maintenance  of  any  Greek  letter  fra- 
ternity in  the  University  of  Mississippif  or  to 
affiliate  toith  or  pay  dues  to,  or  in  any  way 
swpport  or  encourage  any  such  organization  at 
the    University,    or   he   connected   with   any 


sort  of  active  work,  or  meeting  with  any 
fraternity  in  the  University.  He  then  alleges 
that  the  act  of  the  legislature  is  in  conflict 
with  the  Constitution  of  the  state  of  Mis- 
sissippi, and  the  Constitution  of  the  United 
States;  that  it  violates  section  71  of  the 
Constitution  of  the  state,  in  that  the  title 
is  not  sufficient;  that  the  act  is  further  vio- 
lative of  sections  1  and  2  of  the  Constitution 
of  the  state  of  Mississippi,  in  that  under  the 
charter  of  the  University  and  all  statutes 
relating  to  it  the  government  and  discipline 
of  the  University,  and  the  control  of  its 
students,  is  delegated  to  a  board  of  trustees, 
and  that  such  control  is  an  executive  and 
not  a  legislative  function;  that  under  section 
2  of  the  Constitution  of  the  state  all  power 
property  belongs  to  the  board  of  trustees, 
and  the  legislature  has  no  control  over  it; 
that  as  a  citizen  of  the  United  States  and 
the  state  of  Mississippi,  within  the  jurisdic- 
tion of  the  state,  under  the  fourteenth  amend- 
ment [631]  to  the  Constitution  of  the  United 
States,  he  is  entitled  to  the  protection  of  life, 
liberty,  and  property,  and  the  pursuit  of  hap- 
piness, and  entitled  to  the  equal  protection  of 
the  law,  and  that  the  above  act  of  the 
legislature  and  the  regulations  of  the  board 
of  trustees  of  the  University  of  Mississippi, 
refusing  him  admission  to  the  University, 
deprives  him  of  his  property,  property  rights, 
and  liberty,  and  denies  him  the  equal  protec- 
tion of  the  law.  Complainant  then  proceeds 
to  allege  that  the  fraternity  of  which  he  is 
a  member  has  for  its  paramount  purpose  the 
enforcement  and  promotion  of  good  morals, 
the  highest  possible  attainment  and  standing 
in  class,  good  order  and  discipline  in  the 
student  body  of  the  different  colleges  with 
which  it  is  connected,  and  that  section  2  of 
the  act  of  the  legislature  is  unreasonable,  in 
that  it  assumes  extraterritorial  jurisdiction, 
in  prohibiting  any  member  of  any  fraternity 
not  connected  with  the  University  from  re- 
ceiving any  class  honors,  diplomas,  distinc- 
tions, etc., .  conferred  by  the  University,  and 
because  it  prohibits  any  student  of  the  Uni- 
versity from  affiliating  with  or  paying  dues 
to,  any  chapter  whatever,  wlierever  situated, 
although  entirely  disconnected  with  the 
University. 

This  bill  was  demurred  to  on  many 
grounds,  but  we  see  no  occasion  to  go  beyond 
the  first.  The  first  ground  of  the  demurrer 
challenges  the  fact  that  there  is  any  equity 
on  the  face  of  the  bill.  We  think  this  chal- 
lenge brings  into  review,  at  once,  the  whole 
of  this  case.  Counsel  for  appellee  stress  the 
fact  that  the  demurrer  admits  all  the  allega^ 
tions  of  the  bill,  and  call  the  court's  atten- 
tion to  the  allegation  wherein  the  high  moral 
purposes  of  tlie  order  to  which  complainant 
belongs  is  set  out,  and  argues  that,  whatever 
the  general  result  nuty  be,  this  case  is  bound 
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to  be  affirmed,  because  with  these  admissions 
an  institution  cannot  drive  out  of  its  halls, 
even  before  an  act  of  the  legislature,  an  order 
that  is  fruitful  of  so  much  good  as  is  claimed 
for  the  order  to  which  complainant  belongs. 
But  let  it  also  be  kept  in  mind  that  [632] 
the  court  takes  judicial  knowledge  of  the  law, 
and  reads  into  every  alleged  complaint  the 
law  of  the  land,  and  where  the  thing  com- 
plained of,  and  against  which  relief  is  sought, 
is  a  thing  which  the  law  prohibits  the  com- 
plainant from  doing,  the  court  will  not  grant 
relief  merely  because  complainant  alleges 
that,  if  allowed  to  do  the  thing  which  the 
law  says  he  must  not,  a  great  moral  good 
will  be  accomplished.  The  allegation  of  fact 
amounts  to  nothing,  when  it  merely  shows 
that  a  complainant  is  seeking  to  disobey  the 
law,  no  matter  how  strong  the  allegation 
that  a  great  good  will  be  accomplished  if 
allowed  to  violate  the  law.  We  think  this 
ends  any  discussion  as  to  any  admission  of 
fact  made  by  the  demurrer. 

In  answer  to  that  portion  of  the  argument 
made  by  counsel  for  appellee  that  the  act  is 
void  because  the  title  is  bad,  we  need  only 
cite  the  case  of  Jackson  v.  State,  102  Miss. 
663,  Ann.  Caa.  191 5 A  1213,  59  So.  873,  hold- 
ing  that  the  sufficiency  of  the  title  is  a  legis- 
lative and  not  a  judicial  question. 

A  further  contention  of  appellee  is  that  the 
act  of  the  legislature  violates  sections  1  and 
2  of  the  Constitution.  We  fail  to  see  how  the 
act  of  the  legislature  violates  either  section 
above-named.  Section  1  of  the  Constitution 
merely  provides  for  the  distribution  of  the 
powers  of  government  into  three  distinct  de- 
partments, and  section  2  prohibits  any  per- 
son, or  collection  or  persons,  being  one  or 
belonging  to  one  of  these  departments  of 
government,  from  exercising  any  powers  prop- 
erly belonging  to  either  of  the  others.  We 
do  not  see  how  either  of  these  sections  is  in- 
vaded by  this  act.  The  legislature  did  noth- 
ing but  pass  a  law  for  the  regulation  of  the 
educational  institutions  of  the  state,  and 
why  it  may  not  do  so  is  something  that  a 
reading  of  the  sections  of  the  Constitution 
above  referred  to  does  not  disclose  to  us. 
The  trustees  are  mere  instruments  to  carry 
out  the  will  of  the  legislature  in  regard  to 
the  educational  institutions  of  the  state. 
Both  the  institutions  and  the  trustees  are 
under  the  absolute  control  of  the  legislature. 
The  legislature  [633]  has  the  undoubted 
power  to  pass  a  law  prohibiting  Greek  letter 
fraternities  from  being  organized  or  carried 
on  at  any  educational  institution  in  the  state. 
The  legislature  has  the  right  to  say  that  any 
student  desiring  to  enter  any  educational 
institution  of  the  state  shall  renounce  his 
allegiance  to  any  Greek  letter  fraternity, 
tchiie  he  is  a  student  in  the  state  institution. 
The  law  requires  the  trustees  of  the  educa- 


tional institutions  of  the  state  to  see  that 
this  act  is  enforced,  and  in  order  to  do  this 
they  have  a  right  to  exact  of  any  student 
who  desires  to  enter,  as  a  condition  precedent 
to  his  entry,  that  he  will  promise  to  obey 
the  statute  law  of  the  state,  and  this  is  all 
that  the  trustees  have  required.  If  complain- 
ant desires  to  enter  the  University,  all  he 
has  to  do  is  to  promise  obedience  to  the  law 
of  the  state  and  the  doors  of  the  ^niver8ity 
will  be  open  to  him. 

But   complainant   says  that   by    requiring 
him  to  sign  a  pledge  to  obey  the  law  of  the 
state  while  he  is  a  student  in  the  educational 
institutions  of  the  state,  and  to  renounce  his 
allegiance  to,  and  affiliation  with,  secret  so- 
cieties at  other  institutions,  he  is  denied  a 
right  guaranteed  to  him  by  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States.     We   fail   to   see   any   force   in   this 
contention.    The  fourteenth  amendment  to  the 
Constitution  of  the  United  States  was  never 
intended  to  act  as  an  accomplice  to  any  young 
man  who  wanted  to  take  advantage  of   the 
gratuitous  advantages  offered  the  youths  to 
obtain  an  education,  and  yet  refuse  to  obey 
and   submit  to   the   disciplinary   r^ulations 
enacted   by   the   legislature   for  the   welfare 
of  the  institutions  of  learning.    The  right  to 
attend    the   educational    institutions    of    the 
state  is  not  a  natural  right.    It  is  a  gift  of 
civilization,  a  benefaction  of  the  law.     If  a 
person  seeks  to  become  a  beneficiary  of  this 
gift,  he  must  submit  to  such  conditions   as 
the  law  imposes  as  a  condition  precedent  to 
this  right.     The  act  in  question  is  not  class 
legislation.      It    is    quite    the    reverse,    and 
seeks   to  destroy   the   possibility   of   the    ex- 
istence of  any  class  at  the  educational    in- 
stitutions.    No  state  or  federal  Constitution 
is   violated  by  this    [634]    act  in   any   way. 
Complainant  is  not  deprived  of  any  constitu- 
tional right,  unless  complainant  can  be  said 
to  have  a  constitutional  right  to  breach   the 
discipline   of  the  school  and   set  at  naught 
the  laws  of  the  state.    If  it  be  true  that  the 
board   of   trustees,   or   the   legislature,    have 
extended   the   operation   of   the   rule   beyond 
what  would  seem  to  be  the  necessities,  they 
have  done  it  in  order  to  effectuate  the  pur- 
pose of  the  legislature  in  prohibiting  the  ex- 
istence of   Greek   letter   fraternities    at    any 
of  the  educational   institutions  in  the  state. 
The  trustees,  and  the  legislature,  both  have 
the  right  to  say  that  any  student  who  desires 
to  enter  the  University  shall  not  only  prom- 
ise  not   to   affiliate    with    any   Greek    letter 
fraternity  while  there,  but  that  he  shall  not 
encourage  the  organization  of  any  Greek  le^ 
ter  fraternity  elsewhere,  by  paying  does,  etc., 
while  a  member  of  that  institution.     If  this 
were  not  true,  there  might  be  organizd  at  the 
University,  although  the  dues  were  paid  else- 
where, as  complete  a  Greek  letter  fraternity. 
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save  the  meetings,  as  if  it  were  organized 
at  the  institution.  Young  men  attending  the 
educational  institutions  of  the  state,  if  al- 
lowed to  hold  their  memberships  in  fraterni- 
ties &t  other  institutions  while  attending 
state  institutions,  could  as  effectually  carry 
on  their  fraternity  relation  as  if  an  organiza- 
tion existed  at  the  particular  place.  The  leg- 
islature knew  this,  and  to  make  the  law  effec- 
tive prohibited  all  affiliation  with  secret 
societies  while  a  student  at  a  state  institu- 
tion. 

In  the  case  of  Purity  Extract,  etc.  Go.  v. 
Lynch,  100  Miss.  650,  56  So.  316,  the  supreme 
court  of  this  state  and  of  the  United  States 
held  that  the  legislature  might,  in  order  to 
make  a  police  regulation  effective,  press  the 
act  beyond  the  seeming  necessities  in  order 
to  effectuate  its  purpose.  The  case  of  Hobbs 
V.  Germany,  94  Miss.  469,  49  So.  515,  22 
L.R.A.(N.S.)  983,  is  not  a  parallel  case  to 
this.  The  trustees  in  that  case  were  not  act- 
ing under  the  power  conferred  upon  them 
by  an  act  of  the  legislature.  They  were  not 
trying  to  break  up  any  secret  orders;  but 
the  trustees  of  the  public  achaoUf  to  which  a 
child  has  a  constitutional  right  to  attend  be- 
tween [635]  certain  ages,  undertook  to  say 
tliat  after  the  child  had  reached  its  home 
it  should  not  be  controlled  by  its  own  parents, 
but  that  they  would  establish  rules  that 
would  reach  into  the  fireside  and  control  the 
child  around  the  hearthstone  of  its  own 
parents.  This  court  said  this  could  not  be 
done.  Many  decisions  are  cited  by  appellee, 
but  we  refuse  to  follow  any  decisions  that 
would  hold  this  act  unconstitutional. 

We  can  see  nothing  in  the  act  which  is 
violative  of  any  section  of  the  Constitution. 
Whether  the  act  was  a  wise  one,  or  an  unwise 
one  was  a  question  for  the  legislature  to  de- 
termine. The  legislature  is  in  control  of  the 
colleges  and  universities  of  the  state,  and 
has  a  right  to  legislate  for  their  welfare, 
and  to  enact  measures  for  their  discipline, 
and  to  impose  the  duty  upon  the  trustees 
of  each  of  these  institutions  to  see  that  the 
requirements  of  the  legislature  are  enforced; 
and  when  the  legislature  has  done  this,  it  is 
not  subject  to  any  control  by  the  courts. 

The  decree  of  the  court  below  is  reversed, 
the  demurrer  sustained,  and  the  bill  dis- 
missed. 

Dismissed. 

NOTE. 

Validity  of  Statutory  or  Other  Frohi- 
liitioiK  against  Secret  Societies  among 
Students. 

Prohibition  hy  Statute. 

The  reported  case  upholds  the  validity  of 
a   statute    prohibiting    membership    in    any 


Greek  letter  fraternity  by  any  student  in 
the  state  university  or  any  other  educational 
institution  supported  in  whole  or  in  part 
by  the  state.  On  appeal  to  the  United  States 
Supreme  Court  the  judgment  of  the  court  in 
the  reported  case  was  affirmed.  Waugh  v. 
Mississippi  University,  237  U.  S.  689,  35  S. 
Ct.  720,  59  U.  S.  (L.  ed.)  1131.  In  that 
court  the  constitutionality  of  the  statute 
was  challenged  on  the  ground  that  it  violated 
the  due  process  and  equal  protection  provi- 
sions of  the  Fourteenth  Amendment  ot  the 
United  States  Ck>nstitution.  In  sustaining 
the  decision  of  the  state  court,  the  court  said : 
'The  .  .  .  contention  of  complainant  has 
various  elements.  It  assails  the  statute  as 
an  obstruction  to  his  pursuit  of  happiness, 
a  deprivation  of  his  property  and  property 
rights  and  of  the  privil^^es  and  immunities 
guaranteed  by  the  Constitution  of  the  United 
States.  Counsel  have  considered  these  ele- 
ments separately  and  built  upon  them  elabo- 
rate and  somewhat  fervid  arguments,  but, 
after  all,  they  depend  upon  one  proposition: 
whether  the  right  to  attend  the  University  of 
Miesissippi  is  an  absolute  or  conditional 
right.  It  may  be  put  more  narrowly — 
whether  under  the  constitution  and  laws  of 
Mississippi  the  public  educational  institu- 
tions of  the  state  are  so  far  under  the  con- 
trol of  the  legislature  that  it  may  impose 
what  the  supreme  court  of  the  state  calls 
'disciplinary  regulations.'  To  this  proposi- 
tion we  are  confined  and  we  are  not  con- 
cerned in  its  consideration  with  what  the 
laws  of  other  states  permit  or  prohibit.  Its 
solution  might  be  rested  upon  the  decision  of 
tlie  supreme  court  of  the  state.  That  court 
said:  'The  legislature  is  in  control  of  the 
colleges  and  universities  of  the  state,  and 
has  a  right  to  legislate  for  their  welfare, 
and  to  enact  measures  for  their  discipline 
and  to  impose  the  duty  upon  the  trustees  of 
each  of  these  institutions  to  see  that  the 
requirements  of  the  legislature  are  enforced; 
and  when  the  legislature  has  done  this,  it 
is  not  subject  to  any  control  by  the  courts.* 
This  being  the  power  of  the  legislature  under 
the  constitution  and  laws  of  the  state  over 
its  institutions  maintained  by  public  funds, 
what  is  urged  against  its  exercise  to  which 
the  Constitution  of  the  United  States  gives 
its  sanction  and  supports  by  its  prohibition? 
It  is  said  that  the  fraternity  to  which  com- 
plainant belongs  is  a  moral  and  of  itself  a 
disciplinary  force.  This  need  not  be  denied. 
But  whether  such  membership  makes  against 
discipline  was  for  the  state  of  Mississippi  to 
determine.  It  is  to  be  remembered  that  the 
university  was  established  by  the  state  and 
is  under  the  control  of  the  state,  and  the 
enactment  of  the  statute  may  have  been  in- 
duced by  the  opinion  that  membership  in  the 
prohibited  societies  divided  the  attention  of 
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the  students  and  distracted  from  that  single- 
ness of  purpose  which  the  state  desired  to 
exist  in  its  public  educational  institutions. 
It  is  not  for  us  to  ^itertain  conjectures  in 
oppositon  to  the  views  of  the  state  and  annul 
its  regulations  upon  disputable  considera- 
tions of  their  wisdom  or  necessity.  .  .  . 
This  being  our  view  of  the  power  of  the  leg- 
islature, we  do  not  enter  upon  a  considera- 
tion of  the  elements  of  complainant's  conten- 
tion. It  is  very  trite  to  say  that  the  right 
to  pursue  happiness  and  exercise  rights  and 
liberty  are  subject  in  some  degree  to  the 
limitations  of  the  law,  and  the  condition 
upon  which  the  state  of  Mississippi  offers 
the  complainant  free  instruction  in  its  uni- 
versity, that  while  a  student  there  he  re- 
nounce affiliation  with  a  society  which  the 
state  considers  inimical  to  discipline,  finds 
no  prohibition  in  the  Fourteenth  Amend- 
ment." 

In  Bradford  v.  Board  of  Education,  18 
Cal.  App.  19,  121  Pac.  929,  the  court  sus- 
tained a  California  statute  entitled  "An  act 
to  prevent  the  formation  and  prohibit  the 
existence  of  secret,  oath-bound  fraternities  in 
the  public  schools.''  The  statute  contained 
the  following  provisions:  "Section  1.  From 
and  after  the  passage  of  this  act,  it  shall  be 
unlawful  for  any  pupil,  enrolled  as  such  in 
any  elementary  or  secondary  school  of  this 
state,  to  join  or  become  a  member  of  any 
secret  fraternity,  sorority  or  club,  wholly  or 
partly  formed  from  the  membership  of  pupils 
attending  such  public  schools,  or  to  take  part 
in  the  organization  or  formation  of  any  such 
fraternity,  sorority  or  secret  club;  provided 
that  nothing  in  this  section  shall  be  con- 
strued to  prevent  anyone  subject  to  the  pro- 
visions of  the  section  from  joining  the  order 
of  the  Native  Sons  of  the  Golden  West,  Na- 
tive Daughters  of  the  Golden  West,  Foresters 
of  America,  or  other  kindred  organizations 
not  directly  associated  with  the  public  schools 
of  the  state.  Section  2.  Boards  of  school 
trustees  and  boards  of  education  shall  have 
full  power  and  authority  to  enforce  the  pro- 
visions of  this  act  and  to  make  and  enforce 
all  rules  and  regulations  needful  for  the  gov- 
ernment and  discipline  of  the  schools  under 
their  charge.  They  are  hereby  required  to 
enforce  the  provisions  of  this  act  by  sus- 
pending, or,  if  necessary,  expelling  a  pupil 
in  any  elementary  or  secondary  school  who 
refuses  or  neglects  to  obey  any  or  all  such 
rules  or  regulations."  It  further  appeared 
that  pursuant  to  the  provisions  of  the  act, 
Doris  Bradford,  who  was  petftioning  for  a 
writ  of  mandate  to  compel  the  board  of  edu- 
cation to  admit  her  as  a  pupil,  was  sus- 
pended from  the  Girls*  High  School  of  San 
Francisco,  because  subsequent  to  the  passage 
of  the  act  and  while  a  student  at  that  school 
she  had  joined  and  become  a  member  of  a 


secret)  oath-boimd  sorority  existing  in  the 
school.  It  was  the  petitioner's  contention 
that  the  act  was  void  in  that  it  contravened 
section  21  of  article  I  of  the  constitution 
which  provided  that  no  citizen  ot  class  of 
citizens  should  be  granted  ''privileges  or  im- 
munities which  upon  the  same  terms  shall 
not  be  granted  to  all  citizens,"  and  also  that 
part  of  section  25  of  article  IV  which  pro- 
vided that  the  legislature  should  not  pass 
local  or  special  laws  "granting  to  any  corpo- 
ration, association  or  individual  any  special 
or  exclusive  right,  privilege  or  immunity." 
In  holding  that  the  constitutional  provisions 
were  not  violated  by  the  act  the  court  said: 
"It  is  argued  by  counsel  that  this  contraven- 
tion of  constitutimal  provisions  arises  be- 
cause the  act  grants  on  immunity  to  certain 
pupils  in  the  public  schools  of  the  state,  viz., 
those  in  the  normal  schools,  in  that  only  ths 
elementary  and  secondary  schools  come  with- 
in the  provisions  of  the  act;  that  it  grants 
a  special  privilege  to  such  pupils  by  allow- 
ing them  to  join  fraternities,  sororities  and 
secret  clubs  while  other  students  in  the  pub- 
lic schools  are  punished  for  doing  the  same 
thing;  that  it  grants  a  privilege  and  im- 
munity to  certain  fraternities,  viz.,  the  order 
of  the  Native  Sons  of  the  Golden  West,  the 
Native  Daughters  of  the  Golden  West,  the 
Foresters  of  America,  and  other  kindred  or- 
ganizations not  directly  associated  with  the 
public  schools,  because  pupils  in  said  schools 
may  join  such  societies  and  not  come  within 
the  inhibition  of  the  act.  ...  'A  law  is 
general  and  constitutional  when  it  applies 
equally  to  all  persons  embraced  in  a  class 
founded  upon  some  natural  or  intrinsic  or 
constitutional  distinction.  ...  If  the  in- 
dividuals to  whom  the  legislation  is  applica- 
ble constitute  a  class  characterized  by  some 
substantial  qualities  or  attributes  of  such  a 
character  as  to  indicate  the  necessity  or  pro- 
priety of  certain  legislation  restricted  to  that 
class,  such  legislation,  if  applicable  to  all 
members  of  that  class,  is  not  violative  of  our 
constitutional  provisions  against  special  leg- 
islation. .  .  .  The  question  whether  the 
individuals  affected  by  a  law  do  constitute 
such  a  class  is  primarily  one  for  the  legisla- 
tive department  of  the  state,  and  it  is  hardly 
necessary  to  cite  authorities  for  the  proposi- 
tion that  when  such  a  legislative  classifica- 
tion is  attacked  in  the  courts,  every  presump- 
tion is  in  favor  of  the  legislative  act.  When 
upon  the  facts  legitimately  before  a  court 
it  is  reasonable  to  assume  that  there  were 
reasons,  good  and  sufficient  in  themselvesy 
actuating  the  legislature  in  creating  that 
class,  though  such  reasons  may  not  clearly 
appear  from  a  mere  reading  of  the  law,  such 
assumption  will  be  made,  and  the  legislation 
upheld.  To  warrant  a  court  in  adjudging 
the  act  void  on  this  ground,  it  must  clearly 
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Appear  that  there  was  no  reason  sufficient  to 
warrant  the  legislative  department  in  finding 
ft  difference  and  making  the  discrimination.' 
Applying  this  construction  to  the  act  under 
consideration,  it  is  quite  apparent  to  us  that 
the  younger   and  more  immature  pupils  of 
the  public  schools  may  quite  properly  form 
a  class  and  be  made  the  subject  of  this  char- 
acter of  legislation.    Normal  schools  and  col- 
leges are  attended  by  students  who  are  pre- 
paring  for   the   serious  affairs  of  life;   and 
being  older  in  years  and  with  wider  expe- 
rience are  better  fortified  to  withstand  any 
possible    hurtful    influence    attendant    upon 
membership  in  secret  societies  and  clubs  than 
the  younger  pupils  attending  elementary  and 
secondary  schools,  who  are  less  experienced 
and  more  impressionable.    We  have  no  doubt 
that  there  is  a  sufficient  difference  between 
these  lastrmentioned  schools  and  the  normal 
to  constitute  a  proper   basis  for  classifica- 
tion, and  that  the  statute  applies  equally  to 
all  of  the  pcurticular  class  mentioned.     Nei- 
ther does  the  exception  in  the  statute  of  the 
order  of  the  Native  Sons  of  the  Golden  West 
and  similar  fraternal  societies  constitute,  in 
our  opinion,  an  invalid  discrimination.    The 
act  itself  requires  that  they  be  not  'directly 
associated    with    the   public   schools    of   the 
state.'     It  is  clear  that  the  legislature  in- 
tended  to   discountenance  only   secret  socie- 
ties in  the  elementary  and  secondary  schools 
which  are  formed  almost  entirely  of  the  pu- 
pils of  such  schools,  and  which,  in  the  opin- 
ion  of    the    legislature,   were    calculated   to 
diminish  the  efficiency  of  the  educational  sys- 
tem of  the  state  and  exert  a  harmful  influ- 
ence upon  the  younger  pupils  of  its  schools 
as  such.    No  such  deleterious  effect  has  been 
or  could  be  attributed  to  the  occasional  mem- 
bership of  such  pupils  in  the  fraternal  orders 
excepted  in  the  statute,  and  such  exception, 
therefore,  cannot  be  said  to  be  arbitrary  or 
invalid.     We  hold,  therefore,  that  the  act  is 
general  in  its  character  and  not  special,  and 
does  not  contravene  the  provisions  of  the  con- 
stitution referred  to."     It  was  further  con- 
tended that  the  act  was  unconstitutional  be- 
cause in  contravention  of  the  provisions  of 
the   Fourteenth   Amendment   to   the   United 
States    Constitution.      In    disposing   of   this 
point  the  court  said:     "Finally,  we  are  un- 
able to  perceive  that  the  statute  is,  as  claimed 
by  appellant,   repugnant  to  the  Fourteenth 
Amendment  to  the  Federal  Constitution,  be- 
cause it  deprives  a  citizen  of  the  right  to 
attend  a  public  school  of  the  state.    The  part 
of  the   constitutional   provision   relied  upon 
hy  appellant  reads:     'No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United 
States.'     It  has  been  held  that  rights  and 
privileges  granted  to  citizens  which  depend 
solely  upon  the  laws  of  a  state  are  not  with- 
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in  this  constitutional  inhibition.  •  •  .  The 
system  of  public  schools  of  this  state  is  a 
state  institution,  and  is  subject  to  the  exclu- 
sive control  of  the  constitutional  authorities 
of  the  state.  It  is,  of  course,  true  that  the 
right  of  attending  a  public  school  is  capable 
of  enforcement  at  law,  but  it  is  not  such  a 
right  as  is  guaranteed  by  the  above-quoted 
provision  <A  the  Federal  Constitution.  'The 
privilege  of  receiving  an  education  at  the 
expense  of  the  state  is  not  one  belonging  to 
those  upon  whom  it  is  conferred  as  citizens 
of  the  United  States,  and,  therefore,  so  far 
as  the  "privilege  and  immunities"  clause  of 
the  Fourteenth  Amendment  is  concerned, 
might  be  granted  or  refused  to  any  individ- 
ual or  class  at  the  pleasure  of  the  state.' " 

JProltihition  hy  Rule. 

The  validity  of  a  rule  prohibitiing  secret 
societies  was  first  passed  on  in  People  v. 
Wheaton  College,  40  111.  186.  It  appeared 
therein  that  Wheaton  College  rested  solely 
on  private  endowments,  deriving  no  aid  what- 
ever from  the  state.  A  rule  had  been  adopt- 
ed forbidding  the  students  to  become  mem- 
bers of  secret  societies.  One  Pratt,  a  student 
in  the  college,  in  violation  of  the  rule,  joined 
the  secret  society  known  as  the  Grood  Tem- 
plars, and  was  suspended  from  the  privileges 
of  the  institution.  This  society  was  not  a 
Greek  letter  fraternity,  as  is  apparent  from 
its  name,  but  rather  a  secret  benevolent  or- 
der existing  independently  of  the  college  and 
founded  for  the  purpose  of  promoting  the 
cause  of  temperance.  The  court  sustained 
the  suspension  of  Pratt  saying  that  they 
found  nothing  unreasonable  in  the  rule  itself 
and  that  a  discretionary  power  having  been 
given  to  the  trustees  and  faculty  to  regulate 
the  discipline  of  the  college  in  such  manner 
as  they  deemed  proper,  so  long  as  their  rules 
violated  neither  divine  nor  human  law  they 
had  no  more  authority  to  interfere  than  they 
had  to  control  the  domestic  discipline  of  a 
father  in  his  family,  and  added:  "A  person 
in  his  capacity  as  a  citizen  may  have  the 
right  to  do  many  things  which  a  student  of 
Wheaton  College  cannot  do  without  incurring 
the  penalty  of  college  laws.  A  person  as  a 
citizen  has  a  legal  right  to  marry,  or  to  walk 
the  streets  at  midnight,  or  to  board  at  a 
public  hotel,  and  yet  it  would  be  absurd  to 
say  that  a  college  cannot  forbid  its  students 
to  do  any  of  these  things.  So  a  citizen,  as 
such,  can  attend  churdi  on  Sunday  or  not, 
as  he  may  think  proper,  but  it  could  hardly 
be  contended  that  a  college  would  not  have 
the  right  to  make  attendance  upon  religious 
services  a  condition  of  remaining  within  its 
walls.  The  son  of  the  relator  has  an  un- 
doubted legal  right  to  join  either  Wheaton 
College  or  the  Good  Templars,  and  they  have 
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both  an  undoubted  right  to  expel  him  if  he 
refuses  to  abide  by  Buch  regulations  as  they 
establish,  not  inconsiBtent  with  law  or  good 
morals." 

In  several  csises  rules  have  been  sustained 
which  deprived  students  belonging  to  secret 
societies  of  the  athletic  and  honorary  privi- 
leges incident  to  attendance.  Thus  in  Wilson 
V.  Board  of  Education,  233  111.  464,  13  Ann. 
Cas.  330,  84  N.  E.  697,  16  L.R.A.(N.S.)  1136, 
the  court  was  called  on  to  determine  the  va- 
lidity of  an ti -fraternity  regulations  adopted 
by  the  board  of  education  of  the  city  of 
Chicago.  It  was  the  prayer  of  the  complain- 
ants that  the  court  declare  void  and  enjoin 
the  board  of  education  from  enforcing  the 
adopted  rule  which  contained  the  following 
provisions:  "That  the  principals  and  teach- 
ers of  the  high  schools  be  instructed  to  deny 
any  secret  societies  which  may  now  exist  in 
their  schools  all  public  recognition,  including 
the  privilege  of  meeting  in  the  school  build- 
ings; that  such  organizations  be  forbidden 
to  use  the  school  name;  that  no  student  who 
is  known  to  be  a  member  of  a  fraternity  or 
sorority,  or  other  so-called  secret  society,  be 
permitted  to  represent  the  school  in  any 
literary  or  athletic  contest  or  in  any  other 
public  capacity;  that  the  attention  of  par- 
ents of  the  pupils  who  are  to  attend  the 
public  high  schools  be  called  to  the  fact  that 
the  board  of  education,  the  superintendent 
and  teachers  of  the  high  schools  unanimously 
condemn  all  such  secret  societies."  The  court 
in  sustaining  the  validity  of  the  rule  ex- 
pressed its  views  as  follows:  "The  power  of 
the  board  of  education  to  control  and  man- 
age the  schools  and  to  adopt  rules  and  regu- 
lations necessary  for  that  purpose  is  ample 
and  full.  The  rules  and  by-laws  necessary 
to  a  proper  conduct  and  management  of  the 
schools  are,  and  must  necessarily  be,  left  to 
the  discretion  of  the  board,  and  its  acts  will 
not  be  interfered  with  nor  set  aside  by  the 
courts  unless  there  is  a  clear  abuse  of  the 
power  and  discretion  conferred.  Acting  rea- 
sonably within  the  powers  conferred,  it  is  the 
province  of  the  board  of  education  to  deter- 
mine what  things  are  detrimental  to  the  suc- 
cessful management,  good  order  and  disci- 
pline of  the.  schools  and  the  rules  required 
to  produce  these  conditions.  It  was  the  judg- 
ment ...  of  the  board  of  education  that 
membership  in  secret  societies  known  aa 
Greek  letter  fraternities  or  sororities  waa 
detrimental  to  the  best  interests  of  the 
schools.  Whether  this  judgment  waa  sound 
and  well  founded  is  not  subject  to  review  by 
the  courts.  The  only  question  for  determina- 
tion is  whether  the  rule  adopted  to  prevent 
or  remedy  the  supposed  evil  was  a  reasonable 
exercise  of  the  power  and  discretion  of  the 
board.     .     .  The  rule  denied  to  pupils 

who  were  members  of  secret  societies  no  priv- 


ilege allowed  to  pupils  not  members,  except 
the  privilege  of  representing  the  schools  in 
literary  or  athletic  contests  or  in  any  other 
public  capacity.  They  were  not  denied  mem- 
bership in  associations  of  pupils  of  the  schools 
for  li^^rary,  social,  musical  or  athletic  exer- 
cises, and  were  not  prohibited  from  receiving 
the  rmme  benefits  from  those  organizatioas 
that  pupils  not  members  of  secret  societies  re- 
ceived. They  were  only  prohibited  from  rep- 
resenting the  schools,  as  members  of  those 
associations,  in  public  contests  and  capaci- 
ties. This  was  no.t  a  denial  of  any  natural 
right  and  neither  was  it  an  unlawful  dis- 
crimination. .  Pupils  attending  tiie 
schools  may  decide  for  themselves  whether 
they  prefer  membership  in  the  secret  socie- 
ties, with  the  disqualification  from  represent- 
ing their  schools  in  literary  or  athletic  con- 
tests or  other  public  capacities,  or  whether 
they  prefer  these  latter  privileges  to  mem- 
bership in  said  societies.  It  is  for  the  board 
of  education,  within  the  reasonable  exercise 
of  its  power  and  discretion,  to  say  what  is 
best  for  the  successful  management  and  con- 
duct of  the  schools,  and  not  for  the  courts." 
See  also  Favorite  v.  Board  of  Education,  235 
111.  314,  85  N.  E.  402. 

Regulations   permitting  all   the   privileges 
of  the  classroom  of  a  high  school  but  denying 
participation  in   athletic,   literary,  military, 
musical    or    class    organization    as    a    pen- 
alty for  secret  society  affiliations  were  sus- 
tained in  Way  land  v^  Hughes,  43  Wash.  441, 
86  Pac.  642,  7  L.R.A.(N.S.)   362.     The  rules 
as  tliey   appeared  from  the  findings   of   the 
trial  court  were  as  follows:     "That  all  stu- 
dents who  were  then  members  of  any  high 
school  secret  society,  or  pledged  to  become 
such,   who  would   promise  that,   so   long   as 
they  remained  students  of  said  high  school, 
they  would  not  become  members,  or  give  any 
promise  or  pledge  to  become  such,  or  solicit 
any  other   student   to  give  any   promise   or 
pledge    to    become    a    member    of    any    high 
school   fraternity   or   secret   society,   and    in 
good  faith  kept  such  promise — such  students 
would  be  restored  to  the  privileges  of    such 
school;  otherwise  all  students  who  thereafter 
should  become  members  of,  or  in   anv    wav 
pledge  or  bind  themselves  to  join,  any  high 
school  fraternity  or  secret  society,  or  should 
initiate  or  pledige  any  other  students,   or  in 
any  way  encourage  or  foster  the  fraternity 
spirit  in   the  high  school,  should  be  denied 
all  the  privileges  of  the  high  school   except 
tho^  of  the  classroom."     It  was  the   plain- 
tiff's principal  contention  in  seeking   to   re- 
strain   the    enforcement   of    the   regulations 
that  they  were  in  excess  of  lawful  authority. 
The  court  said:     "The  evidence    .    .    .     over- 
whelmingly  establishes   the    fact   that    such 
fraternities  do  have  a  marked  influence   on 
the  school,  tending   to  destroy  good    order. 
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discipline  and  scholaxship.  This  being  true, 
the  board  ie  authorized,  and  it  is  its  duty, 
to  take  such  reasonable  and  appropriate  ac- 
tion by  the  adoption  of  rules  as  will  result 
in  preventing  these  influences.  Such  author- 
ity is  granted  by  §  2339  and  ...  §  2362 
Bal.  Code.  ...  It  would  be  difficult  to 
confer  a  broader  discretionary  power  than 
that  conferred  by  these  sections.  Manifestly 
it  was  the  intention  of  the  legislature  that 
the  management  and  control  of  school  affairs 
should  be  left  entirely  to  the  discretion  of 
the  board  itself,  and  not  to  the  judicial  de- 
termination of  any  court.  These  powers  have 
been  properly  and  l^ally  conferred  upon  the 
board,  and  unless  it  arbitrarily  exceeds  its 
authority,  which  it  has  not  done  here,  the 
courts  cannot  interfere  with  its  action." 

The  only  case  wherein  a  decision  favorable 
to  the  so-called  ''Greek  fraternities"  has 
been  rendered  is  that  of  State  v.  White,  82 
Ind.  278,  42  Am.  Rep.  496.  In  that  case  it 
appeared  that  the  faculty  of  Purdue  Uni- 
versity, which  was  controlled  and  supported 
by  the  state,  passed  the  following  regula- 
tion :  "No  student  is  permitted  to  join  or  be 
connected  as  a  member  or  otherwise  with  any 
so-called  Greek  or  other  college  secret  so- 
ciety; and  aa  a  condition  of  admission  to  the 
university,  or  promotion  therein,  each  stu- 
dent is  required  to  give  a  written  pledge  that 
he  or  she  will  observe  this  regulation.  A 
violation  of  this  regulation  and  pledge  for- 
feits the  right  of  any  student  to  class  promo- 
tion at  the  end  of  the  year,  and  to  an  honor- 
able dismissal."  One  Hawley,  in  seeking 
admission,  when  requested,  refused  to  sign  a 
pledge  relative  to  Greek  letter  fraternities 
worded  substantially  as  follows:  "I  do  here- 
by state  upon  my  honor  that  in  the  month 
of  April  last,  when  I  applied  for  and  re- 
ceived an  honorable  dismission  from  Purdue 
University,  I  was  not  a  member  of  any  so- 
called  Greek  fraternity,  or  other  college  se- 
cret society,  and  at  the  time  I  connected 
myself  with  a  chapter  of  the  Sigma  Chi 
fraternity  I  did  not  intend  returning  to  Pur- 
due University.  I  do  solemnly  promise  that 
I  will  disconnect  myself  as  an  active  member 
of  the  Sigma  Chi  fraternity  during  my  con- 
nection with  Purdue  University."  In  an  ac- 
tion for  mandamus  it  was  the  conclusion  of 
the  court  that  so  much  of  the  regulation 
adopted  by  the  faculty  as  might  be  construed 
to  impose  disabilities  on  persons  already 
members  of  the  Greek  fraternities,  and  as 
required  a  pledge  as  a  condition  of  admission 
was  unreasonable,  and  hence  inoperative  and 
void,  and  that  the  pledge  tendered  was  one 
which  the  faculty  had  no  legal  right  to  de- 
mand as  a  condition  of  admission.  The  court 
recognized,  however,  the  existence  of  a  dis- 
tinction between  those  cases  where  regula- 
tions were  made  in  regard  to  admission  and 
those  cases  where  regulations  were  made  for 


the  student's  conduct  after  his  admission, 
saying  on  that  subject:  '*The  admission  of 
students  in  a  public  educational  institution 
is  one  thing,  and  the  government  and  control 
of  students  after  they  are  admitted,  and  have 
become  subject  to  the  jurisdiction  of  the  in- 
stitution, is  quite  another  thing.  The  first 
rests  upon  well-established  rules,  either  pre- 
scribed by  law  or  sanctioned  by  usage,  from 
which  the  right  to  admission  is  to  be  deter- 
mined. The  latter  rests  largely  in  the  dis- 
cretion of  the  officers  in  charge,  the  regula- 
tions prescribed  for  that  purpose  being 
subject  to  modification  or  change  from  time  to 
time  as  supposed  emergencies  may  arise. 
.  .  .  It  is  clearly  within  the  power  of  the 
trustees,  and  of  the  faculty  when  acting  pre- 
sumably, or  otherwise,  in  their  behalf,  to  ab- 
solutely prohibit  any  connection  between  the 
Greek  fraternities  and  the  university.  The 
trustees  have  also  the  undoubted  authority 
to  prohibit  the  attendance  of  students  upon 
the  meetings  of  such  Greek  fraternities,  or 
from  having  any  other  active  connection  with 
such  organizations,  so  long  as  such  students 
remain  under  the  control  of  the  university, 
whenever  such  attendance  upon  the  meetings 
of,  or  other  active  connection  with,  such  fra- 
ternities tends  in  any  material  degree  to 
interfere  with  the  proper  relations  of  stu- 
dents to  the  university.  As  to  the  propriety 
of  such  and  similar  inhibitions  and  restric- 
tions, the  trustees,  aided  by  the  experience 
of  the  faculty,  ought,  and  are  presumed  to 
be,  the  better  judges,  and,  as  to  all  such  mat- 
ters, within  reasonable  limits,  the  power  of 
the  trustees  is  plenary  and  complete.  .  .  . 
But  the  possession  of  this  great  power  over 
a  student  after  he  has  entered  the  university 
does  not  justify  the  imposition  of  either  de- 
grading or  extraordinary  terms  as  a  condi- 
tion of  admission  into  it.  Nor  does  it  justify 
anything  which  may  be  construed  as  an  in- 
vidious discrimination  against  an  applicant 
on  account  of  his  previous  member^ip  in 
any  one  of  the  Greek  fraternities,  conceding 
their  character,  object  and  aims  to  be  what 
they  were  averred  to  be  in  the  complaint." 


STATE 
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GORCORAK. 

Washington  Supreme  Court — October  8,  1914. 
82  Wash,  44;  14S  Pac,  453. 

Burglary  -»  Proof  of  Other  Offenses. 

In  a  prosecution  for  a  burglary  by  an  em- 
ployee of  a  harness  company,  who  was  given 
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a  key  to  the  building,  evidence  that  on  prior 
trips  he  carried  away  other  articles,  that  he 
padded  an  inventory  of  the  stock,  and  that 
articles  secreted  around  his  work  bench  were 
removed,  is  admissible  to  show  a  general 
scheme,  notwithstanding  the  rule  that  evi- 
dence of  other  distinct  criminal  acts  cannot 
be  introduced  to  prove  accused  guilty  of  an 
independent  crime. 

[See  16  Ann.  Gas.  669.] 

Unauthorised  Entry  hy  Employee. 

Where  an  employee  of  a  harness  company 
was  given  a  key  to  the  building  so  that  he 
might  open  up  in  the  morning,  but  was  not 
given  permission  to  enter  the  building  before 
or  after  hours,  his  entry  out  of  hours  by 
means  of  the  key  constitutes  a  breaking,  and 
when  it  is  accompanied  by  larceny  of  goods 
in  the  building,  the  employee  is  guilty  of 
burglary. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Spokane 
county:     Huneke,  Judge. 

Criminal  action.  John  Corcoran  convicted 
of  burglary  in  second  degree  and  appeals. 
The   facts  are  stated  is  the  opinion.     Af- 

FIBICED. 

W.  0.  Donovwn  and  Geo.  H,  Armitage  for 
appellant. 

Oeo.  H,  Crandelly  F,  M,  Goodwin  and  Z>.  B. 
Heil  for  respondent. 

[46]  Mount,  J. — The  defendant  was  con- 
victed upon  a  charge  of  burglary  in  the  sec-- 
ond  degree.  He  appeals  from  a  judgment  pro- 
nounced upon  the  verdict  of  a  jury.  His 
counsel  assigns  several  errors,  which  are 
argued  under  two  heads,  to  the  effect  that  the 
court  erred  in  permitting  certain  evidence 
offered  on  behalf  of  the  state,  and  in  denying 
a  motion  to  dismiss  at  the  close  of  the  state's 
evidence,  in  refusing  to  direct  a  verdict  at 
the  close  of  all  the  evidence,  and  in  denying 
the  appellant's  motion  for  a  new  trial. 

It  appears  that  the  appellant  was  employed 
by  the  Pierce  Harness  Company,  from  about 
May,  1912,  to  July,  1913,  as  a  cutter  in  tha 
harness  shop  conducted  by  that  company, 
in  Spokane.  At  the  time  the  appellant  was 
employed  by  Mr.  Muffett,  manager  of  the 
harness  company,  a  key  was  given  to  the  ap- 
pellant which  permitted  him  to  enter  the 
store  and  harness  shop.  At  the  time  the  key 
was  given  to  him,  it  was  stated  that  he  was 
to  open  up  at  about  seven  o'clock  in  the  morn- 
ing. Thereafter,  in  January,  1913,  an  in- 
voice of  the  [46]  stock  on  hand  was  made 
by  the  harness  company.  At  that  time,  the 
stock  of  goods  in  the  basement  of  the  build- 
ing, and  the  stock  about  the  work  bench  of 
the  appellant,  was  inventoried  by  the  appel- 
lant. Sometime  thereafter,  Mr.  Muffett  dis- 
covered that  articles  of  finished  harness  were 


hidden  away  around  the  work  bench  of  the 
appellant.  These  hidden  articles  were 
marked,  and  left  there  by  Mr.  Muffett.  They 
afterwards  disappeared,  or  their  hiding  places 
were  changed.  Thereafter,  Mr.  Muffett  em- 
ployed men  to  watch  the  store  for  two  or 
three  hours  before  opening  time  in  the  morn- 
ing, and  for  three  or  four  hours  after  closing 
time  in  the  evening.  Evidence  was  offered  on 
the  part  of  the  state  to  the  effect  that  the 
inventory  made  by  the  appellant  was  padded; 
that  is,  that  a  greater  amount  of  goods  were 
reported  on  hand  than  were  actually  there. 
Evidence  on  the  part  of  the  state  was  also 
admitted  to  the  effect  that  the  appellant  was 
seen  upon  different  occasions  to  enter  the 
store  at  five  o'clock  in  the  morning,  remain 
there  for  a  time,  then  leave  and  return  to 
the  store  at  the  regular  opening  time;  that 
he  did  the  same  thing  upon  certain  evenings 
after  closing  time;  and  that,  upon  one  oc- 
casion, on  the  night  of  May  9,  1913,  the  ap- 
pellant was  seen  to  go  into  the  store,  stay 
in  there  for  about  an  hour,  take  some  chamois 
skins  in  his  pocket,  and  go  out.  Upon  another 
occasion,  on  May  24,  1913,  at  about  five 
o'clock  in  the  morning,  he  went  into  the  store 
by  the  use  of  his  key,  remained  there  for  a 
while,  took  a  gunny  sack  filled  with  some- 
thing into  the  alley,  had  a  conversation  in 
the  alley  with  some  person  unknown,  and 
returned  to  the  store  with  the  gunny  sack. 
Thereafter,  and  about  July  1,  Mr.  Muffett 
confronted  th^  appellant,  and  accused  him  of 
taking  goods  from  the  store.  Mr.  Muffett 
testifies  that  the  appellant  admitted  having 
done  so.  The  appellant,  however,  denied  that 
he  took  goods  from  the  store  upon  these  oc- 
casions, or  at  any  other  time. 

It  is  argued  by  the  appellant  that  it  was 
error  for  the  court  to  permit  evidence  relat- 
ing to  the  padding  of  the  invoice,  or  [47]  to 
the  taking  of  the  chamois  skins  on  May  9. 
1913,  or  of  finding  the  secreted  articles  in 
and  about  the  work  bench  of  the  appellant. 
It  is  contended  that  this  was  error  because 
it  permitted  the  state  to  prove  an  independent 
crime,  and  thereby  prejudice  the  jury  against 
the  appellant.  Tliere  can  be  no  doubt  that, 
as  a  general  rule,  evidence  of  other  distinct 
criminal  acts  cannot  be  introduced  to  prove 
a  defendant  guilty  of  an  independent  crime 
charged  against  him.  This  court  haa  fre- 
quently so  held.  But  there  are  exceptions 
to  this  rule.  The  exceptions  are  well  stated 
in  the  case  of  Collier  v.  State,  106  Miss.  613, 
64  So.  373,  where  it  was  said: 

''Upon  the  trial  of  an  indictment,  a  previ- 
ous crime  committed  by  defendant  can  be 
proved  only:  (a)  Where  it  is  connected  with 
the  one  charged  in  the  indictment,  and  sheds 
light  upon  the  motive  of  the  defendant:  or 
(b)  where  it  forms  a  part  of  a  chain  of  facts 
so  intimately  oonnected  that  the  whole  must 
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be  heard  in  order  to  interpret  its  several 
parts;  or  (c)  in  cases  of  conspiracy,  uttering 
forged  instruments  or  counterfeit  coin,  and 
receiving  stolen  goods,  for  the  sole  purpose 
of  showing  a  criminal  intention." 

This  court  has  held  to  the  same  effect.  In 
State  v.  Pittam,  32  Wash.  137,  72  Pac.  1042, 
it  was  said : 

"It  is  a  well-established  rule  that  it  is  not 
competent  to  show  the  conunission  by  the 
defendant  of  other  distinct  crimes  for  the  pur-. 
pose  of  proving  that  he  is  guilty  of  the  crime 
charged;  but,  for  the  purpose  of  construing 
the  actions  or  of  ascertaining  the  intent  of 
the  defendant  in  the  commission  of  the  acts 
proven,  other  independent  culpable  acts  are 
sometimes  admissible  in  evidence.  .  .  .  We 
think  it  was  competent  to  show  that  in  the 
general  scheme  he  adopted  in  keeping  his 
accounts  with  his  employer,  the  result  was  the 
appropriation  by  him  of  the  funds  of  the  em- 
ployer; not  for  the  purpose  of  prejudicing 
a  jury  against  him  by  proving  the  commis- 
sion of  independent  crimes,  but  to  throw  light 
on  his  intentions  in  the  perpetration  of  the 
particular  transaction  constituting  the  crime 
charged." 

And  in  State  v.  Dana,  59  Wash.  30,  100 
Pac.  191,  we  said: 

[48]  "Of  course,  if  the  offered  testimony 
was  relevant  to  the  issues  in  this  case,  the 
fact  that  it  tended  to  show  the  commission 
of  another  and  different  crime  would  not  ex- 
clude it." 

And  in  State  v.  Leroy,  61  Wash.  405,  112 
Pac.  635,  we  said: 

"Testimony  otherwise  relevant  does  not  be- 
eome  incompetent  because  it  may  tend  in- 
cidentally to  show  that  the  accused  has  com- 
mitted another  crime." 

It  is  true,  the  statute  provides  at  Rem.  & 
Bal.  Code,  §  2680  (P.  C.  135,  §  653),  that 
every  person  who  shall  unlawfully  break  and 
enter  any  building  where  property  is  kept  for 
use,  sale  or  deposit  shall  be  deemed  to  have 
broken  and  entered  with  intent  to  commit 
a  crime  therein,  but  this  does  not  prevent  the 
state  from  showing  the  intent  of  the  person 
breaking  and  entering.  The  effect  of  the  evi- 
dence which  was  introduced  was  to  show  a 
course  of  conduct  on  the  part  of  the  appellant. 
The  padding  of  the  inventory,  the  concealment 
of  goods  which  were  afterwards  taken  away, 
the  fact  that  the  appellant  entered  the  store 
when  no  one  else  was  present,  and  out  of 
hours,  and  took  articles  from  the  store,  tend- 
ed to  show  the  intent  of  the  appellant  upon 
entering  the  store  at  unusual  hours,  and  upon 
the  occasion  charged.  We  are  clearly  of  the 
opinion  that,  for  the  purpose  of  showing  in- 
tent, the  course  of  conduct  of  the  appellant 
was  properly  in  evidence  in  this  case,  and 
falls  within  the  exception  to  the  rule  rather 
than  within  the  rule. 


It  is  next  strenuously  argued  by  the  appel- 
lant that  the  court  should  have  granted  the 
motion  for  a  directed  verdict  at  the  close  of 
the  state's  evidence,  and  at  the  close  of  all 
of  the  evidence.  This  argument  is  based  up- 
on the  fact  that  the  appellant  was  furnished 
with  a  key  to  the  premises,  and  therefore  had 
a  right  to  enter  the  building  whenever  he  saw 
fit,  and  that  there  could  be  no  breaking,  and 
therefore  no  burglary,  when  the  entry  was 
with  the  consent  of  the  owner  of  the  building, 
or  upon  his  invitation,  express  or  implied 
There  can  be  no  doubt  that,  if  the  furnishing 
of  the  key  to  the  [49]  building  by  the  prose- 
cuting witness  authorized  the  appellant  to 
enter  the  store  at  any  time  of  the  day  or 
night,  then  there  could  be  no  unlawful  break- 
ing or  entering.  The  evidence  upon  this  point 
w^as  sufficient  to  take  the  case  to  the  jury. 
The  prosecuting  witness  testified  that  he  fur- 
nished a  key  to  the  appellant,  but  told  him 
at  the  time  that  he  was  to  open  the  store  in 
the  morning.  It  was  stated  that  the  opening 
time  in  the  morning  was  about  seven  o'clock. 
The  closing  time  was  in  the  evening  about 
six  o'clock.  The  authority  of  appellant  to 
enter  the  store,  according  to  this  evidence, 
was  the  usual  hours  of  work.  There  was  some 
testimony  offered  on  behalf  of  the  appellant 
to  the  effect  that  the  prosecuting  witness 
knew  that  the  defendant  had  entered  the  store 
on  different  occasions  after  the  time,  and  no 
objections  were  made  thereto,  but  these  were 
special  occasions  when  appellant  worked  over- 
time, so  that  the  question  of  whether  or  not 
appellant's  authority  to  enter  the  store  before 
the  regular  hours  for  opening,  or  after  the 
hours  for  closing,  was  a  question  for  the  jury 
to  determine  under  the  evidence  in  the  case. 
The  court  very  properly  instructed  the  jury 
upon  this  point,  as  follows : 

"If  one  having  the  right  to  do  so  goes  into 
a  building,  that  would  not  be  breaking  and 
entering,  no  matter  what  his  object  was  in 
going  into  the  building.  One's  right  to  enter 
a  building  may  be  general  or  limited.  If  gen- 
eral, then  he  may  go  into  the  building  at  any 
time  or  for  any  purpose  and  the  entry  would 
not  be  wrongful;  but  if  the  right  is  limited, 
then  an  entry  would  be  wrongful  unless  made 
for  a  purpose  for  which  he  had  been  given  the 
right.  It  will  be  your  duty  to  determine  from 
the  evidence  in  this  case  whether  the  riorht 
which  the  defendant  had  in  going  into  the 
building  was  general  or  limited.  If  you  find 
that  the  defendant's  right  to  enter  was  gen- 
eral, that  is,  not  restricted  to  purposes  of  his 
employment,  then  he  could  not  be  found  guilty 
of  burglary,  no  matter  what  his  object  may 
have  been  in  going  into  the  building.  In  or- 
CvT  to  prove  the  defendant  guilty  as  charged 
in  the  information  it  will  be  necessary  for 
the  state  to  show  that  the  entry  was  wrong- 
ful, by  the  evidence,  and  beyond  a  [50]  rea- 
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sonable  doubt,  and  to  show  that  it  was  wrong- 
ful the  state  must  show  that  the  defendant's 
right  to  enter  the  building  was  not  a  general 
and  unrestricted  right,  but  one  that  was 
limited;  and  they  must  further  show  that  the 
defendant  entered  the  store  on  May  24,  for 
some  purpose  other  than  that  for  which  he 
had  a  right  to  enter." 

The  instructions  were  not  excepted  to,  and 
are  apparently  conceded  by  the  appellant  to 
have  been  proper.  This  was  the  principal 
question  in  the  case.  If  the  appellant  had  the 
right  to  enter  the  store  by  the  use  of  his 
key  at  any  time  in  the  day  or  night,  that  is, 
had  an  unrestricted  and  unlimited  right  of 
entrance,  he  could  not  be  guilty  of  the  crime 
of  burglary,  even  though  he  carried  away  the 
goods  from  the  store.  In  such  event,  the 
crime  would  be  larceny,  and  not  burglary. 
But  if  his  right  to  enter  was  limited  to  the 
usual  hours  of  employment,  and  after  hours 
of  employment,  he  used  the  key  for  the  pur- 
pose of  entering  the  store  with  intent  to 
unlawfully  take  articles  therefrom,  he  was 
clearly  guilty  of  burglary.  6  Cyc.  180,  and 
cases  there  cited. 

We  are  satisfied  from  the  whole  record 
that  the  evidence  offered  was  admissible  in 
this  case,  and  that  there  was  sufficient  to  take 
the  case  to  the  jury,  and  that  the  court  did 
not  err  in  denying  the  motions  made  by  the 
appellant. 

The  judgment  is  therefore  affirmed. 

Grow,  C.  J.,  Fullerton,  Parker,  and  Morris, 
JJ.,  concur. 

NOTE, 

UnautHorised    Entry    of    Premises    by 
Employee   of   Owner   at   Burglarious 


The  general  rule  seems  to  be  that  though 
an  employee  or  servant  ordinarily  has  the 
right  of  entry  on  premises  of  employer,  yet  it 
with  felonious  intent  he  exceeds  his  rights, 
either  with  respect  to  the  time  of  entry  or  to 
the  room  or  house  entered  he  is  guilty  of  a 
burglarious  entry.  Rex  v.  Gray,  1  Stra. 
(Eng.)  481;  Edmond's  Case,  Hutton  20;  U. 
S.  v.  Bowen,  4  Cranch  (C.  C.)  604,  24  Fed. 
Cas.  No.  14,629;  Pointer  v.  State,  148  Ala. 
676,  mem.  41  So.  929;  Colbert  v.  State,  91 
Ga.  705,  17  S.  E.  840.  And  see  the  reported 
case.  Thus  where  a  general  caretaker,  who 
lived  on  the  premises,  entered  the  closed  but 
unlocked  room  of  his  employer  while  the  em- 
ployer was  absent,  and  appropriated  various 
articles,  the  entry  was  held  to  be  a  burglari- 
ous one.     Hild  v.  State,  67  Ala.  39. 

And  though  an  employee  has  the  right  to 
enter  at  the  time  and  place  in  question,  if  he 
enters  with  a  formed  intent  to  commit  a 
crime  he  is  guilty  of  burglary.     Lowder  v. 


State,  63  Ala.  143,  35  Am.  Rep.  9;  State  v. 
Howard,  64  S.  C.  344,  42  S.  E.  173,  92  Am. 
St.  Rep.  804,  58  L.R.A.  685.  In  the  case 
last  cited  it  was  said:  "A  servant's  right  to 
enter  his  master's  dwelling  depends  upon  the 
purpose  with  which  he  enters.  If  he  enters 
pursuant  to  the  trust  of  his  employment,  be- 
ing rightfully  in,  if  he  then  conceives  the 
felonious  purpose  and  attempts  to  carry  it 
out  without  breaking  any  inner  door,  it  is 
not  burglary,  for  there  is  no  breaking  and 
entering  with  felonious  intent;  but  if,  being 
out  of  the  dwelling,  he  does  that  which  would 
constitute  a  breaking  and  entering,  in  a 
stranger,  and  does  it  with  the  intent  to  steal 
or  commit  a  felony  or  if,  being  in  without 
breaking,  he  breaks  an  inner  door  with  such 
purpose,  then  he  commits  burglary,  for  the 
entrance  for  such  purpose  is  in  violation  of 
his  trust  and  employment.  It  ia  true,  that 
one  cannot  commit  burglary  of  his  own  dwell- 
ing house,  since  burglary  is  the  breaking  and 
entering  in  the  night  of  the  dwelling  house  of 
another,  with  intent  to  commit  a  felony  there- 
in. But  a  servant  who  is  permitted  to  lodge 
in  the  same  room  with  the  master  and  owner 
of  the  dwelling  has  no  such  interest  in  the 
dwelling  house  as  to  make  it  in  any  proper 
sense  his  dwelling."  But  it  was  said  obiter  in 
Lowder  v.  State,  supra,  that  if  a  servant 
enters  lawfully,  the  subsequent  formation  and 
execution  of  a  felonious  intent  will  not  re- 
late back  to  make  the  original  entry  a  bur- 
glarious one. 

It  is  a  burglarious  entry  if  an  employee 
with  felonious  intent  obtains  admission  to  his 
employer's  premises.    Young  v.  Com.  126  Ky. 
474,  15  Ann.  Cas.  1022,  104  S.  W.  266,  31 
Ky.  L.  Rep.  842,  128  Am.  St.  Rep.  326.     In 
that  case  it  appeared  that  an  employee  w^ho 
had  the  right  of  entry  returned  from  a  leave 
and   by   deception   obtained  the   key  to  the 
house  ostensibly  to  get  his  clothes,  but   in 
reality  for  the  purpose  of  gaining  admittance 
in  order  to  commit  a  felony  therein.     The 
court  said :    "The  law  regards  force  and  fraud 
with  equal  abhorrence;  and  whether  the  ten- 
ant's possession  is  invaded  by  one  means  or 
the  other  for  the  purpose  of  stealing  from  his 
home  is  all  one  in  the  eye  of  the  law.    Con- 
ceding that  appellant  had  the  right  to  enter 
the  house  in  question  to  take  away  his  own 
clothes,  and  had  he  entered  under  such  cir- 
cumstances and  then  formed  and  executed  the 
intention   to  steal  the  landlord's  clothes  he 
would  not  have  been  guilty  under  the  statute, 
our  case  comes  down  to  a  narrower  state  of 
facts;  for,  appellant  having  gone  away  under 
arrangement  with  his  landlord,  his  relation 
as  cotenant  of  the  house  had  ceased  for  the 
time  being.     Though  he  had  the  right,  not- 
withstanding, to  remove  his  clothes  from  the 
house,  he  had  not  the  right  to  enter  the  house 
for  that  purpose,  except  by  the  consent  of 
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the  landlord.  When,  therefore,  he  eimulatcd 
that  he  desired  the  key  for  that  purpose,  but 
in  reality  for  the  purpose  of  stealing  from 
the  house,  he  resorted  to  a  trick  that  was  a 
fraud  upon  the  landlord,  and  one  that  gave 
him  no  right  of  entry,  and  therefore  no  pro- 
tection." 

In  Tewaa  it  is  provided  by  statute  that  to 
constitute  burglary  by  a  domestic  servant 
there  must  be  an  "actual  breaking."  Jackson 
V.  State,  43  Tex.  Crim.  260,  64  S.  W.  864. 
Thus  in  a  case  wherein  it  appeared  that  a 
porter  who  was  authorized  to  be  in  and  about 
a  railroad  station  broke  open  the  drawer  in 
a  public  telephone  booth  in  the  station  and 
stole  the  money  therefrom,  it  was  held  that 
since  the  booth  was  open  to  all  and  since 
the  porter  was  an  employee  there  was  no 
burglarious  entry.  Love  v.  State,  52  Tex. 
Crim.  84,  106  S.  W.  791.  But  where  a  serv- 
ant enters  with  felonious  intent  premises  to 
which  his  employment  gives  him  no  right 
of  entry,  he  is  as  to  those  premises  a  stranger 
and  the  statute  is  inapplicable.  Thus  a  per- 
son employed  to  watch  a  room  in  a  dwelling, 
who  enters  the  separate  storeroom  of  hjs  em- 
ployer for  felonious  purposes,  is  such  a 
"stranger"  with  reference  to  the  storeroom, 
as  to  charge  him  with  a  burglarious  entry, 
though  there  is  but  a  constructive  breaking. 
Van  Walker  v.  State,  33  Tex.  Crim.  350,  26 
S.  W.  507.  And  a  like  rule  has  been  applied 
where  it  appeared  that  a  porter  employed  in 
a  hotel  entered  a  saloon  under  the  same  roof 
but  separate  therefrom,  and  wherein  he  had 
no  duty,  Jackson  v.  State,  43  Tex.  Crim. 
260,  64  S.  W.  864;  and  where  it  appeared 
that  a  servant  employed  to  work  outside  en- 
tered the  house.  Waterhouse  v.  State,  21 
Tex.  App.  663,  2  S.  W.  889 ;  Morrow  v.  State 
(Tex.)  25  S.  W.  284.  Likewise  if  the  em- 
ployee is  one  of  two  or  more  who  conspire  to 
enter  and  burglarize  the  employer's  home  and 
in  pursuance  of  the  conspiracy  the  employee 
aids  hia  confederates  by  a  constructive  break- 
ing, he  may  be  charged  with  a  burglarious 
entry.  Neiderluck  v.  State,  23  Tex.  App.  38, 
3  S.  W.  573;  Alexander  v.  State,  48  Tex. 
Crim.  531,  89  S.  W.  642,  122  Am.  St.  Kep. 
771. 


LONDON  ASSOCIATION  FOR  PRO- 
TECTION OF  TRADE 

V. 

GREENXANDS,  LIMITED. 

England — House  of  Lords — January  31, 

1916. 

119102  »  A.  C.  JC5. 


Libel  and  Slander  —  Privllese  —  Credit 
Report. 

The  secretary  of  an  unincorporated  associa- 
tion of  tradesmen  organized  for  the  exchange 
of  credit  information  among  its  members 
acts  in  answering  an  inquiry  by  a  member 
as  the  confidential  agent  of  the  individual 
member  and  a  qualified  privilege  attaches 
to  his  report. 

[See  note  at  end  of  this  case.] 


[15]  Appeal  from  a  decision  of  the  Court 
of  Appeal  [1913]  3  K.  B.  607. 

The  facts  are  fully  stated  in  the  judgment 
of  the  Lord  Chancellor  [16]  and  in  the  report 
of  the  case  before  the  Court  of  Appeal,  but  the 
following  summary  may  be  useful. 

The  appellants  the  London  Association  for 
Protection  of  Trade  were  an  unincorporated 
mutual  association  of  traders  established  in 
1842  and  consisting  at  the  present  time  of 
some  6000  members.  The  only  qualification 
for  membership  was  the  payment  of  an  annual 
subscription  of  12.  Is.  for  town  members,  II. 
5«.  for  country  members,  and  1^  10«.  for  for- 
eign members.  One  of  the  objects  of  the  as- 
sociation was  the  making  of  private  inquiries 
as  to  the  means,  respectability,  and  trust- 
worthiness of  individuals  and  firms.  Every 
member  of  the  association  was  annually  sup- 
plied with  ten  inquiry  forms,  each  of  which 
upon  being  filled  up  by  him  entitled  him  to 
receive  information  from  the  association  as 
to  any  particular  individual,  firm,  or  company 
in  the  United  Kingdom.  If  a  member  re- 
quired more  than  ten  inquiries  in  the  course 
of  the  year  he  paid  for  them  at  the  rate  of 
Is.  each.  The  form  of  application  for  mem- 
bership contained  the  following  condition: 
"Every  member  undertakes  to  treat  the  in- 
formation supplied  by  the  association  in  strict 
confidence,  and  as  for  his  exclusive  use,  and 
not  to  divulge  it  to  any  person  upon  any  pre- 
text whatever."  The  inquiry  forms  contained 
a  similar  condition.  The  association  pub- 
lished a  weekly  gazette,  and  subscribers  to 
the  gazette  were  at  liberty  to  make  use  of  the 
inquiry  department  on  payment  of  1«.  6(2.  for 
single  inquiries  or  lOs.  6d.  for  a  book  of  ten 
prepaid  inquiry  forms.     The  association  did 
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not  carry  on  business  for  profit.  The  appel- 
lant Hadwen  was  the  secretary  of  the  associ- 
ation. 

The  respondents  were  a  limited  company 
carrying  on  business  as  drapers  and  house 
furnishers  in  Hereford. 

In  March,  1910,  Shand  Kydd,  who  carried 
on  business  as  a  manufacturer  and  designer 
of  wall-paper  decorations  in  Kentish  Town, 
and  who  was  a  member  of  the  association,  sent 
a  request  to  the  association  on  one  of  the 
inquiry  forms  for  information  as  to  the  credit 
of   the   respondents,   to   whom   he   had   sold 
goods  for  21.  5fi.    The  appellant  Hadwen  ap- 
plied for  information  to  one  Wilmshurst,  a 
commercial  agent  and  debt  collector  of  Here- 
ford, who  was  in  the  habit  of  answering  in- 
quiries for  the  association  at  6d.  apiece.    The 
request  for   information  contained   the  pro- 
hibition against  divulging  the  information  to 
be  acquired. '  In  answer  to  this  inquiry  [17] 
Wilmshurst  supplied  information  which  false- 
ly reflected  on  the  respondents'  credit  by  mis- 
stating the  nature  and  effect  of  the  debentures 
to  which  the  respondents'  business  was  sub- 
ject.   Tliis  information  was  edited  and  slight- 
ly altered  by  the  appellant  Hadwen  and  on 
April  2,  1910,  was  handed  on  by  him  in  good 
faith  to  Kydd. 

The  respondents  thereafter  commenced  an 
action  against  Wilmshurst  and  the  appellants 
for  libel  in  respect  of  the  report  communi- 
cated to  Kydd.     The  appellants  by  their  de- 
fence pleaded  that  the  libel  was  published  on 
a   privileged    occasion    and    without   malice. 
The  action  was  tried  before  Lord  Alverstone, 
C.J.  and  a  special  jury.    The  jury  returned  a 
verdict  of  750i.  against  Wilmshurst,  against 
whom  they  found  express  malice,  and  lOOOi. 
against   the    appellants,    and    judgment   was 
entered  accordingly.     The  appellants  applied 
to  the  Court  of  Appeal  for  judgment  on  the 
ground   that   the  libel   was   published   on   a 
privileged  occasion  and  without  express  mal- 
ice, or,  alternatively,  for  a  new  trial  on  the 
ground  of  excessive  damages.    Wilmshurst  did 
not  appeal.     The  Court  of  Appeal   (Vaughan 
Williams,  L.J.  and  Hamilton,  L.J.,  Bray,  J. 
dissenting)  refused  to  enter  judgment  for  the 
appellants,  but  granted  a  new  trial. 

The  appellants  now  applied  to  this  House  to 
alter  the  order  of  the  Court  of  Appeal  by 
directing   judgment   to   be   entered   in    their 

favour. 

In  the  course  of  the  argument  before  the 
House  the  respondents,  upon  an  intimation 
from  their  Lordships  that  in  the  circum- 
stances the  action  could  not  be  maintained 
against  an  unincorporated  association,  con- 
sented, for  the  purpose  of  facilitating  the 
determination  of  the  question  of  privilege, 
to  have  the  judgment  obtained  by  them 
against  the  association  set  aside. 


Sir  Robert  Finlay,  K,  (?.,  Leslie  ScoU,  K, 
C,  and  Heber  Hart,  K.  0.  for  appettants. 

Dickena,  K.  C,  Clavell  Salter,  K.  (7.  and 
Hugh  Fraser  for  respondents. 

Hutchison  A  Cuff,  solicitors  for  appellants. 

Ford,  Lloyd  d  Co.,  for  Houchen,  Greenland 
d  Co,,  Attleborough,  solicitors  for  respond- 
ents. 

[20]  Lord  Buokmastek,  L.C. — ^My  Lords, 
this  case  affords  the  unedifying  specUcle  of 
litigation  conducted  with  such  disregard  of 
the  rules  of  procedure  that  extrication  from 
the  resulting  tangle  has  been  all  but  hopeless. 
The  plaintiffs,  who  are  a  limited  company, 
Instituted  proceedings  in  respect  of  a  libel. 
They  added  three  defendants  to  their  writ— 
an  unincorporated  association  known  as  the 
London  Association  for  the  Protection  of 
Trade,  a  man  called  Hadwen,  who  was  the 
secretary  of  the  association,  and  a  man  called 
Wilmshurst — and  sued  them  all  as  jointly 
responsible  for  the  wrong  done  by  the  pub- 
lication of  an  untruthful  report  sent  by  the 
defendant  Hadwen  to  a  Mr.  Shand  Kydd. 

Tlie    association    consisted    of    some    6200 
members;   it  was  unincorporated  and  conse- 
quently could  not  be  made  a  defendant  to  the 
action  in  any  capacity  whatever.    As  an  en- 
tity  it  could  neither  publish  nor  authorize 
the  publication  of  a  libel;  and  this  appears 
to   have  been   recognized  before  your   Lord- 
ships' House,  as  the  plaintiffs  have  consented 
to  strike  out  the  association  from  the  action. 
Wilmshurst,   again,   was  no  member  of  the 
association.    He  supplied  information  at  cer- 
tain prices,  and  he  had  not,  in  fact,  published 
the  libel  which  was  the  subject  of  the  suit. 
[21]  At  the  hearing  no  amendment  what- 
ever was  attempted  of  the  proceedings;  and 
two  judgments,  separate  in  form  and  different 
in  amount,  were  entered  against  Wilmshurst 
on  the  one  hand  and  the  association  and  Had- 
wen on  the  other  for  the  one  libel,  judgment 
being  entered  against  Wilmshurst,  who  was 
found  guilty  of  malice,  for  7501.,  and  against 
the  other  defendants,  who  were  held  not  to 
have  been  malicious,  for  lOOOf.;   and  it  cer- 
tainly   appears    as    though    the    judgment 
against  Wilmshurst  was  due  to  his  having 
published  a  libel  which  was  not  the  subject 
of  the  suit. 

In  these  circumstances  the  association  and 
Hadwen  appealed  to  the  Court  of  Appeal  and 
served  Wilmshurst.  They  asked  that  judg- 
ment should  be  given  in  their  favour  on  the 
grounds  that  it  had  been  wrongly  entered  and 
that  the  occasion  of  the  publication  was  privi- 
leged; or,  alternatively,  a  new  trial,  because 
the  damages  were  excessive  and  were  wrongly 
found  against  the  separate  defendants.  The 
latter  relief  was  accorded  to  them,  and  they 
have  appealed  to  this  House,  asking  for  the 
larger   measure,   which  was  denied. 
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The  argument  before  your  Lordships  was 
entirely  directed  to  the  question  of  privilege, 
but  before  this  could  be  decided  it  became 
plain  that  it  was  necessary  to  remove  the 
confusion  caused  by  the  circumstances  to 
which  I  have  referred.  Accordingly  the  plain- 
tiffs agreed  to  having  the  judgment  against 
the  association  set  aside,  and  then,  to  avoid 
tlie  result  of  the  remaining  defendant,  Had- 
wen,  pleading  the  existence  of  the  judgment 
against  Wilmshurst  as  a  complete  defence  in 
any  new  trial,  they  asked,  at  the  suggestion  of 
your  Lordships,  that  Wilmshurst  might  be 
brought  before  this  House  .to  show  cause  why 
the  judgment  against  him  should  not  be  set 
aside. 

He  duly  appeared  and  raised  no  objection, 
but  as  the  majority  of  your  Lordships  are 
of  opinion  that  the  judgment  against  Hadwen 
cannot  stand,  the  reason  for  setting  aside  the 
jud^^ent  against  Wilmshurst  is  removed,  and 
that  judgment,  which  has  never  been  the 
subject  of  appeal,  may  remain. 

The  principles  that  regulate  an  action  for 
defamation  of  character  are  well  known;  nor 
do  I  think  advantage  would  arise  from  any 
attempt  to  restate  or  recapitulate  the  condi- 
tions which  have  been  so  often  the  subject 
of  consideration  in  all  the  Courts. 

[22]  There  is,  indeed,  danger  of  confusion 
if  new  words  are  used  to  define  or  explain 
that  which  is  already  well  established  and 
clear.  In  the  present  case,  although  much 
discussion  has  arisen  about  many  of  the 
authorities  in  which  these  principles  are  in- 
cased, there  has  not,  except  in  the  case  of 
Macintosh  v.  Dun  [1008]  A.  C.  300,  12  Ann. 
Cas.  146,  been  any  real  controversy  either 
as  to  their  validity  or  their  meaning. 

The  question  here  is  whether  certain  words, 
published  under  circumstances  which  I  will 
shortly  detail,  were  published  on  a  privileged 
occasion.  If  they  were,  judgment  ought  to 
have  been  entered  for  the  appellants,  since  the 
late  Lord  Chief  Justice,  who  tried  the  case, 
held  that  against  them  there  was  no  evidence 
of  malice,  and  from  that  decision  no  appeal 
has  been  brought.  If  they  were  not,  the  ac- 
tion must  go  back  to  be  retried. 

A  privileged  occasion  such  as  that  said  to 
exist  in  the  present  case  is  an  occasion  when 
the  publication  complained  of  was,  to  use  the 
words  of  Parke,  B.  in  Toogood  v.  Spyring,  1 
C.  M.  &  R.  181,  193,  "fairly  made  by  a  person 
in  the  discharge  of  some  public  or  private 
duty,  whether  legal  or  moral,  or  in  the  con- 
duct of  his  own  affairs,  in  matters  where  his 
interest  is  concerned."  And  the  learned 
judge  continues  with  these  important  words; 
"If  fairly  warranted  by  any  reasonable  occar 
eion  or  exigency,  and  honestly  made,  such 
communications  arc  protected  for  the  common 
convenience  and  welfare  of  society;  and  the 
IsLW  has  not  restricted  the  right  to  make  them 
within  anv  narrow  limits." 


I  do  not  think  that  any  of  the  subsequent 
explanations,  or  definitions,  have  made  any 
variation  in  the  principle  thus  enunciated, 
nor  added  anything  by  way  of  explanation  to 
this  clear  exposition  of  the  law.  The  long 
list  of  subsequent  authorities  to  which  your 
Lordships  were  referred  do  nothing  but  afford 
illustrations  of  the  different  circumstances^  to 
which  this  principle  may  be  applied,  and,  with 
the  exception  of  the  case  of  Macintosh  v.  Dun 
[1908]  A.  C.  390,  12  Ann.  Cas.  146,  none  of 
the  facts  upon  which  those  authorities  depend 
are  in  close  relation  to  those  of  the  present 
case.  Indeed,  the  circumstances  that  consti- 
tute a  privileged  occasion  can  themselves 
never  be  catalogued  and  rendered  exact.  New 
arrangements  of  business,  even  new  habits 
of  life,  may  create  unexpected  combinations 
of  circumstances  which,  though  they  differ 
from  well-known  instances  [23]  of  privileged 
occasion,  may  none  the  less  fall  well  within 
the  plain  yet  flexible  language  of  the  defini- 
tion to  which  I  have  referred. 

Again,  it  is,  I  think,  essential  to  consider 
every  circumstance  associated  with  the  origin 
and  publication  of  the  defamatory  matter, 
in  order  to  ascertain  whether  the  necessary 
conditions  are  satisfied  by  which  alone  pro- 
tection can  be  obtained,  but  in  this  investiga- 
tion it  is  important  to  keep  distinct  matter 
which  would  be  solely  evidence  of  malice,  and 
matter  which  would  show  that  the  occasion 
itself  was  outside  the  area  of  protection. 

The  facts  of  this  case  are  these: 

The  London  Association  for  the  Protection 
of  Trade  is  an  imincorporate  body  regulated 
by  certain  rules.  Its  objects,  as  defined  in  the 
prospectus,  are  as  follows: — 

(1.)  The  making  of  private  inquiries  as  to 
the  means,  respectability,  and  trustworthiness 
of  individuals  and  firms. 

(2.)   The  collection  of  debts. 

(3.)  The  detection  and  exposure  of  swind- 
lers. 

(4.)  The  issue  of  gazettes,  containing  au- 
thentic particulars  of  bills  of  sale,  county 
court  judgments,  bankruptcies,  and  other  pref- 
erential securities;  also  lists  of  creditors  in 
bankruptcies. 

(5.)  To  afford  gratuitous  legal  advice  to 
members  on  all  matters  connected  with  their 
trading  operations. 

(6.)  To  aid  in  amending  the  laws  affecting 
trade  and  commerce,  and  to  suggest  proper 
remedies  for  what  may  appear  injurious  to 
traders  generally. 

(7.)  To  forward  a  monthly  report  to  mem- 
bers, containing  information  of  frauds  and  at- 
tempts at  swindling,  which  may  be  proceeding 
at  the  time. 

(8.)  To  keep  a  register  of  the  names  of 
known  swindlers,  and  also  of  persons  whose 
addresses  are  required  by  members  of  the 
association. 
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According  to  the  rules,  members  are  en- 
rolled after  their  names  have  been  approved 
by  a  committee  of  management.  There  is  no 
considerable  body  of  evidence  as  to  whether 
or  not  this  rule  is  strictly  obeyed,  but  it 
appears  that  a  firm  known  as  Whitmore's 
Trading  Company,  Limited,  were  treated  as 
entitled  to  the  rights  of  a  member  before,  in 
fact,  they  had  filled  up  the  necessary  applica- 
tion form,  and  consequently  before  their  name 
could  have  been  submitted  to  the  committee 
for  approval. 

[24]  For  the  present  purpose  the  only 
branch  of  the  association's  business  to  which 
it  is  necessary  to  refer  is  that  associated  with 
the  inquiry  department.  This  department  is 
open  to  all  members,  whether  they  be  town, 
country,  or  foreign  members,  and  whether 
they  have  subscribed  upon  the  footing  of  ob- 
taining all  the  full  benefits  of  the  society, 
or  only  subscribe  to  the  gazette.  In  each  case 
single  inquiries  are  made  by  the  association 
for  l9.  6d.  apiece,  or  a  book  of  ten  prepared 
inquiry  checks  are  furnished  for  10s.  6d.  The 
operations  of  the  society  are  very  widespread, 
and  in  their  prospectus  they  announce  that 
by  their  affiliation  with  the  Association  of 
Trade  Protection  Society  of  the  United  King- 
dom the  members  have  at  their  service  an 
organization  extending  throughout  the  whole 
of  the  kingdom  and  to  all  parts  of  the  world. 
It  is  a  strict  condition  of  membership  that  all 
information  supplied  is  supplied  in  strict 
confidence  and  for  the  exclusive  use  of  the 
member  who  seeks  it,  and  he  is  bound  not  to 
divulge  it  to  any  person  upon  any  pretext 
whatever.  This  condition  is  imposed  by  the 
application  for  membership,  and  by  the  rules 
it  is  provided  that  any  member  who  divulges 
any  such  information  shall  be  deemed  ineligi- 
ble to  continue  a  member  and  shall  forfeit  his 
subscription. 

The  society  does  not  distribute  any  profit, 
nor  does  it  trade  with  the  object  of  making  a 
profit,  but  in  fact  it  has  a  considerable  sur- 
plus on  the  year's  accounts,  and  its  property 
consists  of  assets  to  the  value  of  upwards  of 
11,000^. 

It  appears  that  a  Mr.  Shand  Kydd,  who 
trades  at  73,  Highgate  Road,  Kentish  Town, 
was  a  member  of  the  association.  He  is  a 
designer  of  wall-paper  decorations,  and  he  was 
anxious  to  obtain  information  as  to  the 
credit  of  a  firm  known  as  Greenlands  &  Co., 
Limited,  who  carried  on  business  at  Hereford 
as  house  furnishers  and  drapers.  He  accord- 
ingly applied  on  March  30,  1910,  to  the  asso- 
ciation, asking  if  Greenlands  &  Co.  were  safe 
for  20?.  to  30f.,  and  also  for  their  length  of 
credit  and  general  information.  This  applica- 
tion was  made  upon  a  form  which  the  asso* 
elation  issue  for  that  purpose,  and  that  again 
contained  the  statement  that  the  information 
was  given  in  strict  confidence  and  was  not  to 


be  divulged.  The  association  had  at  Here- 
ford an  agent  of  the  name  of  Wilmshurst.  He 
had  acted  as  their  agent  since  1895,  and  he 
carried  on  business  as  an  accountant  and  au- 
ditor and  fire  loss  assessor  at  Broad  Street, 
Hereford.  It  [25]  appears  that  he  furnished 
information  from  time  to  time  to  the  associa- 
tion for  a  payment  of  6d.  in  respect  of  each 
inquiry,  but  although  he  had  been  bankrupt 
in  1890,  it  was  stated  by  the  secretary  of  the 
association  in  evidence,  and  was  not  chal- 
lenged in  cross-examination,  that  the  associa- 
tion had  never  had  any  reason  to  doubt  the 
good  faith  of  his  answers. 

In  answer  to  the  request  of  the  secretary, 
he  furnished  a  statement  which  was  slightly 
altered  by  the  secretary  and  by  him  published 
to  Mr.  Shand  Kydd.  It  is  this  publication 
that  is  the  subject  of  the  present  proceedings, 
and  it  is  set  out  in  full  in  paragraph  3  of  the 
statement  of  claim.  The  grave  and  essential 
feature  of  the  libel  is  this:  It  states  that 
there  are  heavy  debentures  charged  on  the  as- 
sets of  the  company  to  the  amount  of  36,1002., 
but  that  for  the  credit  asked  they  might  be 
taken  as  a  fair  trade  risk.  This  statement 
was  inaccurate  in  a  very  material  respect.  The 
sum  of  36,1 00^  was  not  in  fact  charged  upon 
the  assets  of  the  company,  but  two  sums  of 
18,1002  and  18,0002.,  the  former  secured  by 
specific  mortgage  and  the  other  by  mortgage 
debentures,  were  charged  upon  the  real  and 
leasehold  property  which  the  company  owns. 
The  whole  of  the  stock  in  trade  of  the  com- 
pany, their  book  debts,  their  goodwill,  and 
all  their  floating  aasets  were  entirely  free 
from  any  mortgage  whatever,  and  constituted 
a  large  and  valuable  property. 

The  evidence,  which  is  imcontradicted,  es- 
tablishes that  this  company  was  in  an  excep- 
tionally strong  financial  position,  and  had 
carried  on  a  large  and  very  successful  business 
for  some  time  past.  The  obvious  innuendo, 
therefore,  of  the  libel  and  the  actual  state- 
ment of  fact  that  it  made  were  both  inaccu- 
rate, and  the  only  question  that  arises  is 
whether  the  circumstances  under  which  it  was 
published  constitute  a  privileged  occasion, 
and  thus  throw  upon  the  plaintiff  the  burden 
of  proving  that  the  publication  was  malicious- 
ly made. 

In  my  opinion  they  do.  A  trader  is  clearly 
entitled  to  make  inquiries  about  the  com- 
mercial credit  of  a  person  with  whom  he  pro- 
poses to  trade.  He  need  not  make  those  in- 
quiries himself.  He  may  constitute  an  agent 
to  make  them  on  his  behalf.  He  need  not 
inquire  of  anjr  person  of  whom  he  has  per- 
sonal knowledge,  or  with  whom  he  has  had 
trade  relations.  If  the  inquiry  be  honestly 
and  prudently  made,  it  is  impossible  to  fix 
exact  limits  within  which  it  must  be  confined. 
The  extended  character  of  trade,  the  modern 
[26]    combination   of  many  businesses  of  a 
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different  nature  under  one  control,  the  innu* 
merable  and  far-reaching  branches  by  which 
modem  enterprise  is  extended,  are  all  con- 
siderations which  must  be  borne  in  mind  in 
considering  how  far  and  by  what  means  in- 
quiry as  to  a  new  customer  can  be  properly 
made.  This,  of  course,  is  not  the  only  con- 
sideration; there  is  at  the  same  time  the 
essential  need  of  safegfuarding  commercial 
credit  against  the  most  dangerous  and  insidi- 
ous of  all  enemies — ^the  dissemination  of 
prejudicial  rumour,  the  author  of  which  can- 
not be  easily  identified,  nor  its  medium  read- 
ily disclosed. 

The  present  ease  is  an  illustration  of  both 
sides  of  the  question.  Mr.  Shand  Kydd  was 
in  London,  and  desired  to  enter  into  trade 
relations  with  a  company  in  Hereford.  It 
would,  I  think,  have  been  a  perfectly  reason- 
able occasion  for  inquiries  honestly  made  in 
Hereford  as  to  the  standing  of  this  concern, 
and  those  inquiries  might  have  been  made  on 
Mr.  Shand  Kydd's  behalf  by  a  proper  agent 
appointed  for  the  purpose,  and  in  such  circum- 
stances, whatever  considerations  might  attach 
to  the  communication  to  such  agent,  his  an- 
swer to  his  principal  would  clearly  have  been 
made  on  a  privileged  occasion. 

I  cannot  help  thinking  that  in  these  cir- 
cumstances the  fact  that  Mr.  Shand  Kydd 
made  the  inquiry  through  the  means  afforded 
by  his  membership  of  a  large  group  of  traders 
who  had  associated  themselves  together  for 
the  purpose  of  providing  an  agent  through 
whom  such  inquiries  were  to  be  made  cannot 
of  itself  take  away  the  privilege  that  would 
have  existed  if  the  association  had  never 
intervened.  It  is  said,  however,  that  the  case 
of  Macintosh  v.  Dun  [1908]  A.  C.  390,  12 
Ann.  Cas.  146,  is  a  clear  expression  of  opinion 
that  such  a  means  of  obtaining  knowledge  is 
not  permitted.  I  do  not  think  that  Macintosh 
V.  Dun  [1908]  A.  C.  390,  12  Ann.  Cas.  146, 
affects  the  consideration  of  this  case,  beyond 
showing  that  in  determining  what  is  a  privi- 
leged occasion  all  the  circumstances  under 
which  the  publication  is  made  need  to  be 
considered  for  the  purpose  of  determining 
whether  privilege  attaches  or  no.  In  that  case 
an  association  was  conducted  for  profit  by 
certain  people,  themselves  wholly  unconnected 
with  trade.  They  acquired  from  all  sources 
information  about  traders,  and  carried  on  the 
business  of  disseminating  this  information 
for  reward  to  the  various  subscribers  to  their 
agency.  It  was  decided  that  such  a  communi- 
cation was  not  made  in  discharge  [27]  either 
of  a  public  or  a  private  duty,  and  was  not 
warranted  by  any  reasonable  occasion  or  exi- 
gency. That  decision  leaves  untouched  the 
wider  question  as  to  whether  groups  of  people, 
however  large,  may  not  combine  together  in 
order  to  provide  the  necessary  information  for 
carrying  on  business.     They  can  themselves 


control,  through  their  committee,  the  person 
by  whom  the  inquiries  are  made  and  the 
method  by  which  such  inquiries  are  conducted, 
and  they  obviously  have  an  interest  in  not 
receiving  inaccurate  and  misleading  state- 
ments, for  no  man  in  trade  is  desirous  to 
avoid  entering  into  a  profitable  trade  trans- 
action; his  only  interest  is  to  render  himself 
secure  by  the  disclosure  of  trustworthy  in- 
formation. To  some  extent  the  same  thing 
might  be  urged  on  behalf  of  the  defendant  in 
the  case  of  Macintosh  v.  Dun  [1008]  A.  C. 
390,  12  Ann.  Cas.  146.  It  may  be  said  tliat 
the  success  of  the  business  of  the  defendant 
in  that  case  depended  upon  his  news  being 
accurate.  The  essential  difference  lies  in  this 
— that,  accurate  of  no,  no  single  one  of  the 
persons  who  inquired  through  him  could 
possibly  influence  in  any  way  the  means  by 
which  his  inquiries  were  set  on  foot.  Nor 
could  he  have  fairly  been  regarded  as  the 
agent  of  the  person  to  whom  he  sold  the  in- 
formation he  acquired. 

There  are  further  circumstances  in  the  pres- 
ent case  upon  which  the  respondents  place 
great  reliance.  The  fact  that  the  answers 
to  the  inquiries  were  obtained  upon  payment 
of  a  trivial  sum  of  money;  the  fact  that  the 
information  was  capable  of  being  corrected  by 
reference  to  the  Register  of  Companies,  and 
that  this  was  not  done — these  facts,  it  is 
suggested,  show  that  the  method  of  carrying 
on  business  is  of  such  a  character  that  it 
cannot  be  to  the  public  good  to  obtain  infor- 
mation by  these  means.  To  my  mind  the  first 
of  these  considerations  applies  to  determining 
the  question  whether  the  publication  of  the 
libel  by  Wilmshurst  to  Hadwen  was  made 
on  a  privileged  occasion,  and  it  is  not  this 
libel  which  is  sued  on,  and  the  latter  is  rele- 
vant only  on  the  question  of  malice.  For 
these  reasons  I  think  that  the  learned  judge, 
when  once  he  held  there  was  no  evidence  of 
malice  on  the  part  of  Hadwen,  should  have 
held  that  as  against  him  the  action  had  failed. 

Eabl  Lobxburn. — ^My  Lords,  the  parties  in 
this  case  desire  a  decision  upon  the  evidence 
as  it  stands,  nnsatiBfactory  though  it  [28] 
be,  whether  or  not  the  occasion  on  which  this 
libel  was  published  ought  to  be  regarded  as 
privileged. 

The  law  was  established  long  ago  in  Too- 
good  V.  Spyring,  1  C.  M.  &  R.  181,  and  its 
application  was  illustrated  in  the  case  before 
the  Privy  Council  of  Macintosh  v.  Dun  [1908] 
A.  C.  390,  12  Ann.  Cas.  146.  That  case  is  of 
equal  authority  with  our  own,  and  I  think 
it  shows  that  considerations  of  public  policy 
must  influence  a  Court  in  deciding  these  ques- 
tions of  privilege. 

I  agree  that  the  defendant  association 
ought  to  be  struck  out  of  the  record,  for  the 
reasons  already  stated.    As  to  the  defendant 
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WilmshurBt,  it  would  be  necessary  to  dis- 
charge the  judgment  against  him  if  a  judg- 
ment again  Hadwen  were  to  be  entered,  for 
they  were  sued  as  joint  tortfeasors.  But  un- 
less it  is  necessary  in  order  to  remove  an 
impediment  in  the  way  of  proceeding  against 
Hadwen,  I  am  ill  disposed  to  interfere.  For 
Wilmshurst  has  not  appealed  against  the 
judgment,  and  there  is  no  doubt  that  he  acted 
maliciously. 

As  regards  the  defendant  Hadwen  no  malice 
has  been  proved.  Accordingly  he  must  suc- 
ceed if  the  occasion  was  privileged,  and  that 
depends  on  one  question.  In  publishing  this 
libel  was  he  acting  as  agent  of  the  associa- 
tion, or  was  he  merely  an  agent  for  Mr.  Shand 
Kydd,  on  whose  behalf  he  made  inquiry  and 
to  whom  he  reported?  That  remits  us  to  the 
facts,  and  no  question  was  put  to  the  jury 
upon  this  point. 

If  this  gentleman  was  the  agent  of  the  asso- 
ciation to  inquire  for  each  member  who  might 
invoke  his  services,  then,  upon  the  evidence 
as  it  now  stands,  I  do  not  think  the  occasion 
would  be  privileged.  For  I  think  we  should 
look  at  who  and  what  are  the  persons  to 
whom  and  by  whom  the  libellous  communica- 
tion is  made,  and  to  the  manner  in  which 
they  conducted  themselves,  before  admitting 
the  privilege  claimed. 

It  is  right  that  proper  facilities  should  be 
given  for  ascertaining  the  financial  position 
of  traders.  But  we  must  remember  that 
private  reputation  and  credit  are  at  stake, 
and  I  cannot  think  that  privilege  should  be 
allowed  unless  there  is  not  merely  good  faith 
but  also  real  care  to  make  inquiry  only  in 
reliable  quarters,  and  to  verify  it  where  prac- 
ticable. The  absence  of  such  care  may,  no 
doubt,  be  evidence  of  malice,  but  it  is  also 
relevant  on  the  point  [29]  whether  there  is 
privilege  or  not,  and  may,  in  my  judgment, 
be  fatal  to  the  privilege  even  if  malice  is  dis- 
proved. The  Court  has  to  hold  the  balance, 
and,  looking  at  who  published  the  libel,  and 
why,  and  to  whom,  and  in  what  circumstances, 
to  say  whether  it  is  for  the  welfare  of  society 
that  such  a  communication,  honestly  made, 
should  be  protected  by  clothing  the  occasion 
of  the  publication  with  privilege.  The  facts 
here  were  imperfectly  presented  at  the  trial, 
and  therefore  I  may  easily  be  at  fault  in  com- 
ing to  a  conclusion.  I  do  not  think  on  those 
facts  there  was  a  privileged  occasion  if  Mr. 
Hadwen  is  to  be  regarded  as  acting  in  the 
capacity  of  agent  for  the  association  as  a 
whole.  I  will  not  review  the  facts,  but  I 
do  not  think  the  methods  of  this  association, 
consisting  as  it  does  of  6000  persons,  are  salu- 
tary or  deserve  protection.  But  if  he  is  to 
be  regarded  as  confidential  agent  of  Mr.  Kydd 
alone  when  he  wrote  the  libel  sued  on,  then  I 
do  think  the  occasion  privileged.  And  that  is 
the  view  your  Lordships  take  of  his  agency 


on  these  imperfect  materials.  It  ought  to 
have  been  left  to  the  jury  to  say  whose  agent 
Mr.  Hadwen  was.  That  being  so,  Hadwen  suc- 
ceeds. I  must  express  my  strong  feeling  that 
Messrs.  Greenlands  have  been  cruelly  defamed, 
and  that  they  may  have  lost  a  remedy  to 
which  they  were  entitled,  by  a  miscarriage 
at  the  hearing  more  difficult  to  repair  than 
any  I  have  met  with  in  my  former  expe- 
rience. I  believe  they  have  acted  wisely  in 
seeking  a  final  decision  even  on  imperfect 
materials,  so  as  to  end  this  litigation;  and 
though  the  decision  will  be  adverse  to  them, 
they  have  at  least  had  the  satisfaction  of 
amply  vindicating  their  good  fame,  which  has 
been  so  unjustly  assailed. 

Lom)  Atkinson. — ^My  Lords,  the  suit  out 
of  which  this  appeal  has  arisen  was  wrongly 
framed,  was  unsatisfactorily  conducted,  and 
has  led  to  illegal  if  not  indeed  absurd  results. 

Two  individuals,  Arthur  Wilmshurst  and 
J.  H.  Hadwen,  together  with  an  association 
of  persons,  neither  forming  a  partnership  nor 
an  incorporated  company,  were  sued  as  joint 
tortfeasors,  and  were,  therefore,  as  all  tort- 
feasors are,  jointly  and  severally  liable  for 
the  tort  charge  if  proved  against  <  them. 

The  main  and  real  tort  sued  for  was  the 
publication,  on  or  about  April  2,  1910,  to  one 
Shand  Kydd  of  a  libel  contained  in  a  letter 
[30]  addressed  to  him,  in  the  words  set  out 
in  the  third  paragraph  of  the  statement  of 
claim.  The  defendants  other  than  Wilms- 
hurst filed  a  joint  defence.  The  plaintiffs  did 
not  proceed  under  Order  xvi.  r.  9,  to  sue 
one  or  more  of  the  members  of  the  association 
on  behalf  of  themselves  and  their  brother 
members.  They  sued  the  association  in  its 
trade  name,  the  London  Association  for  the 
Protection  of  Trade,  as  if  it  were  a  legal 
entity.  The  very  object  of  this  r.  9  was  to 
facilitate  the  bringing  of  actions  against  un- 
incorporated aggregates  of  persons.  But  in 
order  to  take  advantage  of  it,  the  fact  that 
the  plaintiff  or  defendant  sues  or  is  sued 
on  behalf  of  himself  and  others  must  be  stat«d 
in  the  title  to  the  action:  In  re  Tottenham 
[1896]  1  Ch.  628;  Worraker  v.  Pryer  (1876) 
2  Ch.  D.  109. 

By  their  defence  the  appellants  admitted 
the  publication  on  April  4,  1910,  of  the  main 
libel  complained  of,  pleaded  as  to  the  in- 
nuendo that  they  did  not  publish  the  libel  on 
the  defamatory  sense  alleged,  and  that  it 
was  published  on  a  privileged  occasion  with- 
out malice. 

It  was  proved  at  the  trial  that  the  defend- 
ant Wilmshurst,  who  had  been  made  a  bank- 
rupt in  1890  (whether  he  was  still  undis- 
charged or  not  did  not  appear),  was  the  local 
correspondent  of  the  association  at  Hereford, 
where  the  plaintiffs  carried  on  their  busi- 
ness, that  the  association  had  for  masy  years 
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employed  him  fta  such  to  furnish  reports  in 
reply  to  inquiries  addressed  to  the  secretary 
of  the  association,  J.  H.  Hadwen,  by  members 
of  that  body  toudiing  the  solvency  of  persons 
with  whom  presumably  the  inquirers  desired 
to  deal,  that  Wilmshurst's  remuneration  was 
M.  per  report.  No  question  was  asked  or 
evidence  given  as  to  whether  it  was  the  prac- 
tice of  Hadwen  or  any  official  or  member  of 
the  association  to  make  any  effort  to  verify 
the  truth  of  Wilmshurst's  reports.  In  the 
present  case  it  was  proved  that  a  request  was 
lodged  with  the  secretary  by  one  Shand  Kydd 
on  March  30,  1910,  asking  "if  the  plaintiffs 
were  safe  for,  say,  202. — 302.,  their  mode  of 
payment,  length  of  credit,  and  general  infor- 
mation." 

On  the  following  day  a  letter  was  written 
by  Hadwen  to  Wilmshurst  asking  for  informa- 
tion touching  the  credit,  standing,  and  char- 
acter of  the  plaintiffs,  and  stating  that  ''his 
reply,  to  be  of  real  service,  should  be  sent  if 
possible  by  return  of  post."  The  [31]  reply 
was,  apparently,  sent  on  the  following  day, 
April  1.  And  after  some  unimportant  alter- 
ations had  been  made  in  it  was  communicated 
by  Hadwen  to  Shand  Kydd  by  letter  bearing 
date  April  4,  1910.  This  is  the  main  libel 
complained  of.  The  other  libels  were  replies 
to  what  were  styled  "trick"  applications, 
which  were  sent  in  designedly  for  purposes 
which  are  immaterial. 

The  jury  found  that  Wilmshurst  was  actu- 
ated bv  actual  malice,  and  returned  a  verdict 
against  him  for  malicious  libel  for  750{.,  and 
against  the  society  and  Hadwen  for  IQOOl. 

The  late  Lord  Chief  Justice  had  told  the 
jury  that  there  was  no  evidence  of  malice 
against  the  defendants  other  than  Wilms- 
hurst, but  that  they  might  when  they  came 
to  assess  damages  take  into  consideration 
whether  the  former  were  lax  in  their  conduct 
in  publishing  the  libel.  Upon  these  findings 
the  Lord  Chief  Justice  entered  judgment 
against  the  society  and  Hadwen  for  1000{. 
and  costs,  and  against  Wilmshurst  for  7501. 
and  costs.  In  the  course  of  the  discussion. 
Sir  E.  Clarke,  who  appeared  for  the  plain- 
tiffs, said:  "My  Lord,  I  ought  to  mention,  so 
as  to  avoid  any  difficulty  hereafter,  that  your 
Lordship  has  said  there  is  no  evidence  of 
express  malice  against  the  society  and  Had- 
wen. I  agree,  if  that  were  taken  alone,  but 
the  point  that  the  malice  has  been  found 
against  Wilmshurst  affects  them;"  and  the 
Lord  Chief  Justice  replied:  "I  indicated 
that,  and  I  mentioned  the  case  in  which  I 
think  I  am  right  in  saying  Dunn  was  the 
name  of  the  agent.  The  defendants  were  held 
liable  for  the  libel  published  by  their  mali- 
cious agent." 

The  findings  of  the  jury  must,  I  think, 
mean  that  the  publication  of  the  letter  of 
April  2,  1910,  to  Kydd  was  the  joint  act  of 


the  three  defendants,  the  association  being 
treated  as  a  legal  entity  suable  at  law,  which 
again  must  mean  that  Wilmshurst  sent  his 
report  to  Hadwen  with  the  knowledge  and 
intention  that  it  would  be  communicated  to 
the  inquirer.  If  so,  each  of  the  three  defend- 
ants was  a  joint  tortfeasor,  and  being  that 
they  were  jointly  and  severally  responsible 
for  the  wrong  done,  and  for  the  entire  dam- 
age sustained :  Co.  Litt.  232a ;  1  Wms.  Saund- 
ers (1845  ed.)   291  (f). 

The  verdict,  accordingly,  against  each  and 
all  of  them  should  have  been  a  verdict  for  the 
entire  amount  of  the  damage  sustained.  Each 
of  the  joint  wrong-doers  must  be  presumed 
to  have  known  the  wrongful  nature  of  their 
joint  act.  There  cannot  be  any  contribution 
[32]  between  them:  Adamson  v.  Jarvis 
(1827)  4  Bing.  66,  13  E.  C.  L.  343;  Palmer 
V.  Wick  Steam  Shipping  Co.  [1894]  A.  C.  318, 
324.  The  release  of  one  would  operate 
as  the  release  of  all.  The  payment  by  one 
of  the  damages  would  discharge  them  all. 
Nay,  even  the  recovery  of  judgment  against 
one  would  be  a  bar  to  any  action  against 
the  others  for  the  same  cause,  although 
the  judgment  remained  unsatisfied, — ^Rex 
▼.  Hoare  (1844)  13  M.  &  W.  494  and 
Brinsmead  v.  Harrison  (1872)  L.  R.  7  C.  P. 
647 — ^because  the  cause  of  action  transit  in 
rem  judicatam. 

Now,  applying  those  well-known  principles 
and  rules  of  law  to  the  facts  of  the  preHent 
case,  how  does  the  matter  stand?  The  dam- 
ages to  which  the  plaintiffs  are  found  to  be 
entitled  amount  apparently  to  17501.  Each 
of  the  wrong-doers  is  at  law  liable  to  the  full 
amount  of  these  damages,  but  the  jury  have 
apportioned  the  damages  between  the  defend- 
ants according,  I  presume,  to  their  own  no- 
tions of  their  relative  culpability;  and  yet 
the  defendant  who  was  actuated  by  express 
malice  is  only  mulcted  in  the  sum  of  750/., 
while  Hadwen,  who  was  not  found  to  have 
been  actuated  by  express  malice  at  all,  is 
mulcted  in  the  sum  of  lOOOZ.  This  can  only 
be  explained  by  the  fact  that  the  jury  acted 
in  the  belief  that  the  society  would  pay  the 
amount  of  the  verdict  against  themselves  and 
their  secretary.  Well,  then,  even  if  Wilms- 
hurst pays,  is  Hadwen  discharged,  or  if 
Hadwen  pays  is  Wilmshurst  discharged,  or,  ac- 
cording to  the  decision  in  Brinsmead  v.  Harri- 
son (1872)  L.  R.  7  C.  P.  547,  is  the  judgment 
against  Wilmshurst  per  se  a  discharge  even 
protanto  of  the  judgment  against  Hadwen,  or 
is  the  judgment  per  se  against  the  latter, 
without  satisfaction,  a  discharge  of  the  judg- 
ment against  Wilmshurst?  And  again,  if 
the  verdict  against  the  association  and  Had- 
wen be  set  aside  on  the  ground  that  the  libel 
was,  as  to  them,  a  privileged  communication, 
are  the  plaintiffs  only  to  have  a  verdict 
against  the  malicious  libeller  Wilmshurst  for 
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less  than  half  the  damages  they  are  found  to 
be  entitled  to  ? 

I  put  these  questions  to  show  the  absurdi- 
ties to  which  the  course  taken  at  the  trial 
necessarily  leads.  In  my  view  the  jury  had 
no  power,  authority,  or  jurisdiction  whatever 
to  apportion  between  joint  wrong-doers,  as 
they  have  done,  the  damages  which  they 
found  the  plain tiJQTs  had  sustained.  This  is 
a  matter  of  want  of  jurisdiction  [33]  which 
no  consent  can  cure,  and  I  doubt  much  if  the 
Lord  Chief  Justice  had  any  jurisdiction 
to  enter  up,  as  he  has  done,  judgment  on  such 
a  verdict,  a  verdict  which,  on  its  face,  is 
contrary  to  law  and  found  without  authority. 
I  think  he  should  have  told  the  jury  that  each 
joint  wrong-doer  was  liable  for  the  entire 
of  the  damage  sustained  by  the  victim  of  the 
joint  wrong,  and  have  refused  to  receive  such 
a  verdict. 

In  my  view,  therefore,  this  verdict  and  the 
judgment  entered  upon  it  cannot  be  allowed 
to  stand.  They  must,  I  think,  be  set  aside 
as  wholly  illegal  and  improper. 

It  is  agreed  upon  both  sides  that  the  asso- 
ciation must  be  struck  out  from  the  plead- 
ings. They  cannot  be  sued  as  a  legal  entity 
in  the  manner  they  have  been  sued;  but  it  is 
deemed  desirable  that  the  question  should 
be  determined  by  the  House  whether  or  not 
the  judge  at  the  trial  should  have  ruled  on 
the  evidence  then  before  him  that  the  occasion 
upon  which  the  libel  complained  of  was  pub- 
lished, namely,  on  April  2,  1910,  was  a 
privileged  occasion.  And  I  proceed  to  deal 
with  that  question. 

I  shall  not  attempt  to  hazard  a  new  defi- 
nition or  description  of  a  privileged  occasion. 
I  do  not  think  that  the  statements  as  to  what 
constitutes  a  privileged  occasion  made  by 
Park,  B.  in  Toogood  v.  Spyring.  1  C.  M.  &  R. 
181,  193,  by  Erie,  C.J.  in  Whiteley  v.  Adams, 
15  C.  B.  (N.  S.)  392,  414,  109  E.  C.  L.  392, 
414,  by  Lord  Campbell  in  Harrison  v.  Bush, 
5  El.  &  Bl.  344,  85  E.  C.  L.  344,  and  by  Lind- 
ley,  L.J.,  as  he  then  was,  in  Stuart  v.  Bell 
[1891]  2  Q.  B.  341,  347,  can  be  improved 
upon. 

Parke,  B.,  speaking  of  privileged  communi- 
cations, said;  "If  fairly  warranted  by  any 
reasonable  occasion  or  exigency,  and  honestly 
made,  such  communications  are  protected  for 
the  common  convenience  and  welfare  of  so- 
ciety." In  an  earlier  portion  of  the  passage, 
however,  he  had  said  that  the  law  considers 
such  a  publication  as  malicious  unless  it  is 
fairly  made  by  a  person  in  discharge  of  some 
public  or  private  duty,  whether  legal  or 
moral,  or  in  the  conduct  of  his  own  affairs 
in  matters  where  his  interest  is  concerned. 

These  are,  apparently,  the  tests  by  which, 
in  the  learned  judge's  opinion,  it  may  be 
determined  whether  defamatory  matter  has 
been  published  under  circumstances  which 
rebut  implied  malice.     In  the  latter  part  of 


the  passage  he  gives  the  reason  why  a  publica* 
tion  which  [34]  fulfils  these  tests  is  protected, 
and  that  reason  is  *'the  common  convenience 
and  protection  of  society."  But  Parke,  B. 
never  meant,  I, think,  to  lay  it  down  that 
implied  malice  is  to  be  taken  to  be  rebutted 
where  those  tests  have  not  been  fulfilled, 
although  the  common  interest  and  protection 
of  society  might  be  served  by  the  publication 
of  the  defamatory  matter  in  question. 

Erie,  C.J.  in  Whiteley  v.  Adams,  15  C.  B.  X. 
S.  414,  80  E.  C.  L.  414,  laid  down  what  are 
the  tests  in  these  words:  "If  the  circum- 
stances bring  the  judge  to  the  opinion  that 
the  communication  was  made  in  the  discharge 
of  some  social  or  moral  duty,  or  on  the 
ground  of  an  interest  in  the  party  making  or 
receiving  it,  then,  if  the  words  pass  in  the 
honest  belief  on  the  part  of  the  party  writin^^ 
or  uttering  them,  he  is  bound  to  hold  that 
the  action  fails."  Later  on  he  says  15  C.  B. 
N.  S.  418,  80  E.  C.  L.  418;  "Judges  who  have 
had  from  time  to  time  to  deal  with  questions 
as  to  whether  the  occasion  justified  the  speak- 
ing or  the  writing  of  defamatory  matter, 
have  all  felt  great  difiiculty  in  defining  what 
kind  of  social  or  moral  duty  or  what  amount 
of  interest  will  afford  a  justification,"  but 
that  it  was  clearly  a  question  for  the  judge 
to  decide.  Later  on  he  points  out  that  the 
law  as  to  privileged  communication  was  much 
more  restricted  formerly  than  in  modern 
times,  and  says;  "The  rule  has  since  become 
gradually  more  extended,  upon  the  principle 
that  it  is  to  the  general  interest  of  society 
that  correct  information  should  be  obtained 
as  to  the  character  of  persons  in  whom  others 
have  an  interest." 

It  was  in  this  connection  that  the  Chief 
Justice  used  the  words  quoted  by  Lord  Mac- 
naghten  in  Macintosh  v.  Dun  [1908]  A.  C. 
390,  399,  12  Ann.  Cas.  146. 

In  Harrison  v.  Bush,  5  £1.  &  Bl.  344,  348, 
349,  85  E.  C.  L.  344,  348,  349,  Lord  Campbell 
described  what  I  have  styled  the  "test"  to 
the  same  effect,  but  in  somewhat  different  lan- 
guage; he  said  "a  communication  made  bona 
fide  upon  any  subject-matter  in  which  the 
•party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty,  is  privileged, 
if  made  to  a  person  having  a  corresponding 
interest  or  duty,"  although  it  contains  de- 
famatory matter.  Later  on  he  said,  **  *Duty,* 
in  the  proposed  canon,  cannot  be  confined  to 
legal  duties  which  may  be  enforced  by  indict- 
ment, action  or  mandamus,  but  must  include 
moral  and  social  duties  of  imperfect  obliga- 
tion." He  said  nothing  whatever  about  the 
"general  interest  of  society,"  because  his 
apparent  [35]  object  was  to  lay  down  the 
"canon"  itself,  and  not  to  justify  it  by 
showing  its  foundation. 

In  Stuart  v.  Bell  [1891]  2  Q.  B.  346.  Lind- 
ley,  L.J.,  as  he  was  then,  no  doubt  used  the 
following   words:    "The   reason    for   holding 
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iny  occasion  privileged  is  common  conven- 
iaioe  and  welfare  of  society"  (quoting  Parke, 
B.'s  words),  "and  it  is  obvious  that  no  defi- 
nite line  can  be  so  drawn  as  to  mark  'off  with 
precision  those  occasions  which  are  privileged, 
snd  separate  them  from  those  which  are  not." 

But  further  on  he  approved  of  and  adopted 
Erie,  O.J.'s  statement  of  the  law,  as  to  what 
JB  necessary  to  make  an  occasion  privileged. 

Blackburn,  J.,  in  Davies  v.  Snead,  L.  R.  5  Q. 
B.  608,  611,  said  where  a  person  is  so  situated 
that  it  becomes  right  in  the  interest  of  soci- 
ety that  he  should  tell  a  third  person  certain 
facts,  then,  if  he,  bona  fide  and  without  mal- 
ice, does  tell  them,  it  is  a  privileged  communi- 
cation. But  this  is  only  another  way  of  say- 
ing that  where  a  social  or  moral  duty  rests 
upon  a  person  to  tell  a  thing,  and  he  does 
tell  it,  under  the  circumstances  mentioned, 
it  is  a  privileged  communication. 

In  my  view,  therefore,  it  is  not  enough  that 
the  judge  should  be  satisfied  in  any  given  case 
that  the  publication  of  the  defamatory  matter 
is  of  service  to  "the  common  convenience  and 
welfare  of  society,"  irrespective  of  the  tests 
80  laid  down,  of  which  this  "common  conven- 
ience and  welfare  of  society"  is  the  foundation 
and  justification.  He  must,  in  addition,  be 
of  opinion  that  these  tests  have  been  satisfied 
before  he  can  rule  the  occasion  privileged.  I 
think  this  is  entirely  consistent  with  the  pas- 
sage in  Lord  Macnaghten's  judgment  in  Mac- 
intosh V.  Dun  [1008]  A.  C.  390,  399,  12  Ann. 
Cas.  146,  touching  the  protection  of  defama- 
tory communications. 

It  was  decided  as  long  ago,  I  think,  as 
Bromage  v.  Prosser,  4  B.  &  0.  247,  10  E.  C. 
L.  247,  and  many  times  since,  that  if  one 
person  makes  an  inquiry  of  another  touching 
the  position  or  character  of  a  third,  and  the 
person  inquired  of  makes  a  reply  which  he 
bona  fide  believes  to  be  true,  and  also  bona 
fide  believes  that  the  inquirer  desires  the  in- 
formation, not  merely  to  gratify  idle  curi- 
osity, but  for  some  piirpose  in  which  he,  the 
inquirer,  has  a  legitimate  interest  of  his  own, 
the  occasion  upon  which  the  answer. is  com- 
municated to  him  is  a  privileged  occasion. 
[36]  This  will  be  so,  I  think,  whether  either 
of  the  beliefs  so  formed  by  the  person  in- 
quired of  be  reasonable  or  not — Clark  v.  Moly- 
neux,  3  Q.  B.  D.  237 — and  also  whether  the 
inquirer,  in  fact,  desired  the  information 
for  the  purpose  mentioned.  It  will  be  suffi- 
cient if  the  other  person  honestly  believed  he 
does  so  require  it:  Waller  v.  Loch,  7  Q.  B.  D. 
619. 

Now,  if  the  person  inquired  of  can  himself 
reply  with  this  protection,  it  necessarily  fol- 
lows that  he  can  deliver  his  reply  through  the 
mouth  of  an  agent  duly  accredited  by  him  in 
that  behalf,  but  if  he  does  so  the  privilege 
which  the  agent's  publication  will  have  will 
be  that  which  his  principal  would  have  had 


if  he  had  replied  himself.  Nothing  less  and 
nothing  more,  since,  presumably,  he  only 
gives  indirectly  the  information  which  he 
bona  fide  believes  to  be  true.  If  the  agent 
should  contribute  anything  from  himself,  that 
would  alter  matters  entirely.  So  likewise 
may  the  inquirer  make  his  inquiiy  through 
an  agent,  otherwise  no  incorporated  company 
or  municipal  corporation  could  ever  make  an 
inquiry  touching  the  character  of  a  servant 
they  were  about  to  employ,  since  they  can 
only  act  through  and  by  agents.  But  if  this 
latter  agent  should  publish  the  information 
he  receives  by  repeating  it  to  his  principal 
and  be  sued  in  respect  of  that  publication, 
the  privilege,  if  any,  protecting  him  is  his 
own.  He  must,  I  think,  defend  himself  on  the 
ground  that,  being  employed  as  a  confidential 
agent  to  obtain  information  for  his  principal, 
he  was  under  a  legal,  moral,  or  social  duty 
to  his  principal  to  repeat  truly  what  he  had 
been  informed  of. 

I  suppose  the  evidence  of  Had  wen  may  be 
taken  to  amount  to  a  statement  that  he  bona 
fide  believed  in  the  accuracy  of  the  informa- 
tion conveyed  by  him  to  Shand  Kydd,  in  reply 
to  the  latter's  request  or  inquiry,  and  also 
bona  fide  believed  that  Shand  Kydd  made 
the  inquiry  for  the  purpose  of  obtaining  the 
information  on  a  matter  in  which  he  had  a 
lawful  interest,  namely,  the  conduct  of  his 
own  trade. 

It  therefore  becomes  necessary,  in  the  first 
instance,  to  determine  what  was  the  precise 
relation  in  which  Hadwen  stood  to  Shand 
Kydd  when  he  repeated  this  libel  to  him. 

(1.)  Was  he  the  confidential  agent  em- 
ployed by '  Kydd  to  obtain  information  in 
which  he,  Kydd,  was  interested  in  his  trade 
touching  the  solvency  of  a  contemplated  cus- 
tomer; or 

[37]  (2.)  Were  the  association  as  a  body 
the  confidential  agents  of  Shand  Kydd,  em- 
ployed by  him  for  the  same  purpose,  Hadwen 
being  only  a  servant,  aiding  his  employers, 
the  association,  in  their  work ;  or 

(3.)  Were  the  association  as  a  body  trad- 
ing for  gain  in  the  characters  of  other  people, 
and  ready  to  sell  their  wares  for  money  to 
any  customer  who  asked  for  them,  their  sole 
motive  being  to  gain  pecuniary  profit  for 
themselves,  Hadwen  being,  as  it  were  their 
principal  shopman  who  took  the  orders  of  the 
customers  and  delivered  the  goods? 

If  they  were  this  last,  then  they  were  in  the 
same  position  as  the  defendant  in  Macintosh 
V.  Dun  [1908]  A.  C.  390,  12  Ann.  Cas.  146, 
and  the  occasion  of  the  publication  of  the  libel 
sued  on  would  not  be  privileged.  But  I  do  not 
think  the  association  was  in  that  position. 
It  was  not  incorporated.  It  was  not  a  legal 
partnership,  and  was  not  created  or  worked 
solely  from  motives  of  pecuniary  gain.  It  was 
formed  by  men,  I  think,  for  the  protection  in 
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trade,  or  business,  of  each  of  its  members. 
Neither  do  I  think  the  association  as  a  body 
were  the  agents  to  make  this  inquiry. 

By  rule  No.  2  of  the  rules  of  the  association 
the  business  of  the  association  was  carried  on 
by  the  committee  of  management.  But,  the 
association  not  being  either  a  firm  or  an  incor- 
porated company,  I  do  not  see  how  it  could 
be  such  an  agent.  And  it  would  appear  to 
me  that  the  true  condition  of  things  was  this, 
that  members  associated  themselves  together 
to  appoint  an  officer,  with  certain  machinery 
at  his  disposal,  whom  each  member  was  en- 
titled to  employ  as  that  member's  own  confi- 
dential agent,  to  obtain  for  him  information 
beneficial  to  him  in  the  conduct  of  his  trade 
or  business,  the  secretary,  when  requested  to 
obtain  the  information  desired,  becoming  pro 
hac  vice  the  confidential  agent  of  the  member 
who  asked  him  to  procure  it. 

If  that  be  the  true  condition  of  things,  as 
in  my  opinion  it  is,  then  Hadwen  was  Kydd's 
confidential  agent  to  obtain  this  information 
touching  the  plaintiiTs'  position,  and,  being 
so,  he  disclosed  it  to  his  principal  Kydd,  if 
not  in  discharge  of  a  legal  duty,  certainly  in 
discharge  of  a  moral  one. 

The  occasion  of  the  publication  sued  on  was 
therefore,  in  my  [38]  opinion,  a  privileged 
occasion,  and  I  think  the  Lord  Chief  Justice 
at  the  trial  should  have  so  ruled. 

Lord  Pabkeb  of  Waddii^gton. — My  Lords, 
the  irregularities  which  characterized  the 
pleadings  in  the  present  case  and  the  unusual 
course  taken  (apparently  without  objection 
from  anybody)  by  the  trial  judge  have,  in  my 
opinion,  considerably  obscured  the  real  issue. 
In  some  casos  no  doubt  a  waiver  of  technical 
points  may  be  conducive  to  substantial  justice 
being  done  between  the  parties.  In  others, 
again,  it  may  be  dangerous  if  only  because 
the  dividing  line  between  technicality  and 
substance  is  not  always  clearly  defined.  A 
rule  of  practice,  however  technical  it  may 
appear,  is  almost  always  based  on  legal  prin- 
ciple, and  its  neglect  may  easily  lead  to  a. dis- 
regard of  the  principle  involved. 

The  plaintiffs  in  the  present  case  ask  for 
damages  for  a  libel  said  to  be  contained  in 
a  report  dated  April  2,  1010,  and  to  have 
been  communicated  by  all  the  defendants  to 
one  Shand  Kydd.  In  other  words,  it  is  an 
action  in  which  the  defendants  are  sued  as 
joint  tortfeasors.  There  are  three  defend- 
ants, namely,  (1.)  Arthur  Wilmshurst,  (2.) 
the  London  Association  for  the  Protection  of 
Trade,  and  (3.).  J.  H.  Hadwen.  The  actual 
communication  complained  of  was  made  by 
Hadwen  only,  but  he  is  the  secretary  of  tlie 
association,  and  it  is  sought  to  make  the 
association  liable  as  his  principal.  With  re- 
gard to  Wilmshurst,  he  had  supplied  Hadwen 
with  the  information  contained  in  the  report, 


and  the  suggestion  is  that  he  supplied  this 
information  with  a  view  to  its  communication 
to  Shand  Kydd,  and  is  therefore  also  liable. 
The  London  Association  for  the  Protection 
of  Trade  is  not  a  corporate  body,  nor  is  it  a 
partnership,   nor   again   is   it  a   creation   of 
statute.    The  plaintiffs  were  wrong  in  making 
it  a  defendant  to  the  action.    It  appears,  how- 
ever, that  the  ofiicials  of  the  association  were 
not  anxious  to  raise  what  might  be  considered 
a   technical   point,   and   an   appearance   was 
therefore   entered  by   Sir   Samuel   Scott,  an 
official  and  member,  on  behalf  of  himself  and 
all  other  members  of  the  association.     This, 
too,  was  wrong.    Sir  Samuel  Soott  could  not 
properly  defend  on  behalf  of  himself  and  all 
pther  members  of  the  association  without  an 
order  of  the  Court  authorizing  him  so  to  do. 
[39]   It  may  be  said  that  this,  too,   was  a 
technical   matter.     In  my  opinion,  however, 
it  was  a  matter  of  substance.    Had  Sir  Sam- 
uel Scott  applied  to  the  Court  for  leave  to 
defend  on   behalf   of   himself   and  all   other 
members  of  the  association,  the  Court  would 
have  had  to  inquire  whether  the  case  was 
within  Order  xvi.  r.  9,  of  the  Rules  of  the 
Supreme  Court;  in  other  words,  whether  the 
members  of  the  association  have  a  common 
interest  within  the  meaning  of  that  rule.    Up- 
on such  an  inquiry  the  nature  and  constitu- 
tion of  the  association  would  have  been  of 
great  materiality.    For  example,  did  it  carry 
on   business  for  gain!     If   so,   it  would   be 
illegal,  and  no  order  recognizing  its  existence 
could  be  properly  made.    On  the  other  hand, 
if  it  did  not  carry  on  business  for  gain,  the 
question  would  at  onoe  arise  as  to  the  ap- 
plicability of  what  may  be  referred  to  as  the 
club   cases.     To   use  the   words  of   the   8th 
edition  of  Lindley  on  Partnership,  p.  14,  *'If 
liabilities  are  to  be  fastened  on"  any  members 
of  such  an  association  "it  must  be  by  reason 
of  the  acts  of  those  members  themselves,  or 
by  reason  of  the  acts  of  their  agents;  and  the 
agency  must  be  made  out  by  the  person  who 
relies  on  it,  for  none  is  implied  by  the  mere 
fact  of  association."     In  view  of  such  cases 
it  would  be  going  very  far  to  hold  that  every 
member  was  liable  for  the  tort  of  the  secre- 
tary, even  though  such  tort  were  committed 
in  the  course  of  carrying  out  the  duties  as- 
signed to  him  under  the  contract  between  him 
and  the  persons  who  engaged  him.     In  other 
words,  there  might  be  separate  defences  open 
to  some  members  of  the  association  and  not 
to  others,  and  if  this  were  so  there  would  be 
no  common  interest  within  the  rule.     More- 
over, when  the  appearance  was  entered  Shand 
Kydd  was  a  member  of  the  association,  and, 
he  being  the  person  to  whom  the  communica- 
tion complained  of  was  made,  might  very  well 
contend  that  he  could  not  be  held  liable  for 
a  communication  made  to  himself.     Lastly, 
if  an  order  could  have  been  made  at  all   it 
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must  have  been  confined  to  authorizing  Sir 
Samuel  Scott  to  defend  on  behalf  of  himself 
and  those  who  were  members  of  the  associa- 
tion at  the  date  of  the  alleged  libel.  Those 
who  had  become  members  since  that  date 
could  not  be  liable  at  all. 

My  Lords,  it  is  obvious  that  these  difficul- 
ties were  questions  of  substance,  and  not  mere 
te^nical  matters  which  could  be  waived  if 
the  parties  so  elected.  Indeed,  during  the 
hearing  before  your  Lordships  the  plaintiflfs 
were  so  oppressed  by  them  that  they  consent- 
ed [40]  to  have  the  judgment,  so  far  as  the 
association  was  concerned,  entirely  set  aside, 
and  to  proceed  upon  the  footing  that  the  as- 
sociation had  never  been  made  a  defendant. 
This  is  all  very  well,  but  I  cannot  help  think- 
ing that  if  the  proper  course  had  been  taken 
in  the  first  instance  the  question  of  privilege 
which  your  Lordships  are  asked  to  deal  with 
would  have  been  formulated  on  quite  different 
lines. 

My  Lords*  there  is  equal  cause  for  regret 
when  we  come  to  consider  the  course  taken 
by  the  trial  judge.  Nothing  can  be  clearer 
than  that  in  an  action  for  a  joint  tort  each 
of  the  joint  tortfeasors  is  liable  for  the  whole 
damage  and  that  there  is  no  contribution  be- 
tween them.  Further,  a  judgment  against  one 
of  them  precludes  subsequent  proceedings 
against  the  other  or  others.  Nevertheless  the 
learned  judge  appears  to  have  asked  the  jury 
to  assess  the  damage  separately — (1.)  against 
Wilmshurst,  whom  they  found  guilty  of  ma- 
lice, and  (2.)  against  Hadwen  and  the  as- 
sociation, as  to  whom  he  ruled  t^at  there  was 
no  evidence  of  malice.  The  jury  found  750^ 
damages  against  Wilmshurst  and  lOOOL  dam- 
ages against  Hadwen  and  the  association, 
but  it  is  not  clear  whether  they  assessed  the 
total  damage  at  17502.  and  apportioned  it, 
which  they  could  not  properly  do,  or  whether 
they  meant  that  the  total  damage  was  10002., 
of  which  Wilmshurst,  though  guilty  of  mal- 
ice, was,  for  some  reason  or  other,  respon- 
sible for  only  7502.  I  think  it  not  improbable 
tliat  the  jury  were  influenced  in  their  verdict 
by  the  fact  that  the  association  admitted  lia- 
bility for  the  action  of  the  secretary  and  were 
in  possession  of  ample  funds  to  satisfy  the 
damages.  The  curious  thing  is  that  there 
appears  to  have  been  little  or  no  evidence  on 
which  Wilmshurst  could  be  made  liable  for 
the  libel  sued  on  at  all.  The  information 
contained  in  Hadwen's  report  had  been  com- 
municated by  him  in  writing  to  Hadwen,  and 
I  rather  gather  that  the  learned  judge  thought 
he  must  be  liable  for  this  communication  if 
not  -for  the  communication  sued  on,  and  that 
the  fact  that  he  was  not  sued  on  it  might  be 
disregarded  as  a  technicality.  This  would 
•ccount  not  only  for  the  jury  being  asked  to 
usesa  the  damages  separately,  but  for  the 
separate  judgments  which  after  the  verdict 
Ann.  Cas.  19ieE.— 35. 


he  directed  to  be  entered  ( 1. )  against  W  .1ms- 
hurst,  and  (2.)  against  the  association  and 
Hadwen. 

My  Lords,  the  association  and  its  secretary 
appealed  to  the  Court  of  Appeal,  making 
both  plaintiffs  and  Wilmshurst  respondents. 
In  [41]  their  notice  of  appeal  they  asked, 
first,  to  have  the  verdict  and  judgment  set 
aside  as  against  them  and  judgment  entered 
in  their  favour;  failing  this  they  asked,  sec- 
ondly, to  have  the  verdict  and  judgment  set 
aside  either  wholly  or  as  against  them,  with 
a  new  trial  either  generally  or  between  them- 
selves and  the  plaintiffs.  One  of  the  grounds 
stated  in  the  notice  of  appeal  was  that,  there 
being  no  evidence  of  malice  on  their  part, 
the  communication  complained  of  was,  so  far 
as  they  were  concerned,  a  privileged. communi- 
cation. Another  was  that  separate  judgments 
ought  not  to  have  been  entered.  A  third  ^as 
that  the  damage  found  against  them  was 
excessive.  The  decision  of  the  Court  of  Ap- 
peal turned  on  the  first  and  third  grounds. 
The  Court,  holding  that  there  was  no  privi- 
lege, but  that  the  damages  were  excessive, 
directed  a  new  trial  between  the  plaintiffs 
and  the  appellants  only,  leaving  the  judgment 
against  Wilmshurst  still  standing.  It  is  dif- 
ficult, however,  to  see  how  the  appellants 
could  be  made  liable  for  anything  on  a  new 
trial.  Tlie  judgment  against  Wilmshurst 
would  be  a  complete  defense  unless,  indeed, 
the  appellants  are  somehow  estopped  from 
relying  on  it,  and  I  do  not  see  how  such 
estoppel  arises. 

My  Lords,  Hadwen  and  the  association 
have  now  appealed  to  your  Lordships'  House. 
They  ask  your  Lordships  to  decide  the  ques- 
tion of  privilege.  But  if  your  Lordships  are 
against  them  on  the  question  of  privilege, 
they  say  that  they  are  quite  content  with 
the  order  of  the  Court  of  Appeal  for  a  new 
trial  as  between  themselves  and  the  plain- 
tiffs. Tliey  have  not,  therefore,  made  Wilms- 
hurst a  respondent  to  the  appeal.  I  can  hard- 
ly think  it  would  be  right  to  allow  the  case 
to  go  for  a  new  trial  as  between  the  plaintiffs 
and  the  appellants,  unless,  indeed,  the  latter 
undertake  not  to  reply  on  the  judgment 
against  Wilmshurst  as  a  defence  to  the  action, 
and  if  such  an  undertaking  be  given,  I  think 
the  plaintiffs  should  also  undertake  that  if 
they  obtain  judgment  against  the  appellants 
on  such  new  trial  they  will  not  enforce  it  to 
the  extent  of  anything  recovered  on  the  judg- 
ment against  Wilmshurst.  I  doubt,  however, 
whether  such  a  course,  which  would  leave 
a  palpable  error  still  appearing  on  the  face 
of  the  record,  is  one  which  your  Lordships  can 
be  recommended  to  adopt.  If  there  is  to  be 
a  new  trial  as  between  the  plaintiffs  and  Had- 
wen the  judgment  against  Wilmshurst  ought 
to  be  first  discharged.  There  is  a  difficulty 
as  to  directing  [42]   a  new  trial  generally, 
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at  any  rate,  without  the  conseDt  of  Wilms- 
hurst.  Further,  if  there  be  a  new  trial  as 
between  the  plaintiffs  and  Hadwen  only,  it  is 
possible,  if  not  probable,  that  any  plea  of 
privilege  will  be  framed  on  different  lines  and 
supported  by  different  evidence,  and  this 
would  seem  to  make  it  undesirable  for  your 
Lfordships  to  deal  with  the  question  of  privilege 
on  the  present  occasion.  Both  parties,  how- 
ever, desire  your  Lordships  to  deal  with  the 
question  of  privilege  on  the  evidence  as  it 
stands,  and  it  would  be  most  unfortimate  if 
the  parties  were  obliged  to  recommence  afresh 
a  litigation  which  must  already  have  involved 
them  in  considerable  cost.  I  think,  therefore, 
that  under  the  peculiar  circumstances  of  the 
case  your  Lordships  will  be  justified  in  so 
far  departing  from  the  usual  practice  of  the 
House  as  to  deal  with  the  question  of  privi- 
lege. 

My  Lords,  having  regard  to  the  way  in 
which  business  is  carried  on  in  this  country, 
occasions  must  arise  in  which  it  is  not  only 
legitimate  but  necessary  for  one  trader  to 
inquire  into  the  financial  circumstances  and 
credit  of  another.  A  person  asked  for  infor- 
mation under  such  circumstances  may  be  said 
to  be  under  a  social  duty  to  communicate  it, 
and  it  is  in  the  interests  of  society  generally 
that  he  should  be  able  to  do  so  without  fear 
of  an  action  for  libel.  It  is  therefore  a  prin- 
ciple of  law  that  a  person  asked  for  informa- 
tion affecting  the  credit  of  another  is  justified 
in  giving  it,  provided  (1.)  that  he  bona  fide 
believes  in  the  truth  of  the  information  which 
he  gives;  (2.)  that  he  bona  fide  believes  that 
the  person  making  the  inquiry  has  an  interest 
which  justifies  it;  and  (3.),  if  Macintosh  v. 
Dun  [1908]  A.  C^  390,  12  Ann.  Cas.  146,  is  to 
be  considered  good  law,  that  he  is  not  actuat- 
ed by  motives  of  private  gain  or  other 
motives,  excluding  the  possibility  of  the  com- 
munication being  made  under  a  sense  of  social 
duty.  Under  such  circumstances  the  implica- 
tion of  malice  arising  out  of  a  false  statement 
to  the  discredit  of  another  is  displaced  and 
the  communication  is  privileged. 

My  Lords,  if  a  person  may  himself  legi- 
timately inquire  as  to  the  credit  of  another, 
it  must  necessarily  follow  that  he  is  justified 
in  making  the  inquiry  through  an  agent  con- 
fidentially employed  for  that  purpose,  and  if 
a  person  asked  for  information  may  himself 
give  it,  he  may  give  it  through  an  agent 
whom  he  eknploys  for  that  purpose.  There  is, 
however,  this  difference  between  the  two  cases. 
[43]  If  a  confidential  agent  be  employed  to 
make  inquiries,  he  is  under  a  legal  duty  to 
communicate  the  result  of  his  inquiries  to  his 
principal,  and  this  duty  is  the  basis  of  a 
distinct  privilege  arising  out  of  the  relation- 
ship between  principal  and  confidential  agent. 
On  the  other  hand,  if  the  person  from  whom 
information  is  asked  communicate  it  through 


an  agent,  the  privilege  of  the  agent  is  the 
privilege  of  his  principal.  The  question  there- 
fore arises  whether  Hadwen  was  in  the  posi- 
tion of  an  agent  confidentially  employed  by 
Shand  Kydd  to  make  inquiries  on  his  behalf, 
or  whether  Hadwen  was  in  a  position  either 
( 1. )  of  a  person  of  whom  an  inquiry  is  made, 
or  (2.)  of  the  agent  of  such  last-mentioned 
person  for  the  purpose  of  communicating  the 
information.  For  the  reasons  hereinbefore 
appearing  I  do  not  think  he  can  be  held  to 
be  the  agent  of  the  association  for  the  pur- 
pose of  making  the  communication,  and  there 
is  no  evidence  that  any  member  of  the  as- 
sociation (unless  it  be  Shand  Kydd  himself) 
made  himself  responsible  in  any  way  for  what 
Hadwen  did.  Either,  therefore,  Hadwen  was 
in  the  position  of  the  person  from  whom  the 
inquiry  was  made,  or  he  was  the  confidential 
agent  of  Shand  Kydd  to  make  the  inquiry 
and  communicate  the  result.  In  the  former 
case,  there  being  no  malice  alleged,  your 
Lordships  are  bound  to  assume  that  he  bona 
fide  believed  in  the  truth  of  the  information 
he  gave,  and  also  that  he  bona  fide  believed, 
as  indeed  appears  from  the  form  of  inquiry 
made  by  Shand  Kydd,  that  the  latter  had  a 
legitimate  interest  in  asking  for  the  informa- 
tion. It  is  not  alleged  that  Hadwen  acted 
from  motives  of  private  gain  or  from  any 
motive  which  is  inconsistent  with  his  having 
acted  under  a  sense  of  social  dul^.  To  estab- 
lish this  it  would  be  necessary  to  prove  that 
the  association  was  a  mere  sham,  and  that 
the  secretary  was  carrying  on  the  business  of 
inquiring  into  and  selling  information  as  to 
the  financial  position  of  traders,  the  mem- 
bers of  the  association  being  purchasers  of 
the  information,  and  the  real  object  being  to 
secure  subscriptions  sufficient  to  pay  the  secre- 
tary's salary.  It  appears  to  me  quite  impos- 
sible for  your  Lordships  to  come  to  this  con- 
clusion on  the  evidence  before  you,  and  it 
follows  that,  on  the  supposition  that  the  secre- 
tary was  in  the  position  of  a  person  from 
whom  inquiry  was  legitimately  made,  he  was 
entitled  to  privilege. 

On  the  other  hand,  if — and  this  I  think  is 
the  true  inference  from  the  facts — ^the  secre- 
tary  was  in  the  position  of  a  confidential 
agent  [44]  employed  by  Shand  Kydd  to  make 
inquiries  on  his  behalf,  his  report  was  a 
fortiori  a  privileged  document,  unless  in  mak- 
ing it  he  were  guilty  of  actual  malice,  which 
was  neither  alleged  nor  proved.  If'  a  trader 
is  justified  in  making  inquiries  through  an 
agent  on  a  proper  occasion  as  to  the  credit 
of  another,  it  can  make  no  difference  wheth^ 
the  agent  receives,  or  does  not  receive,  a  re> 
muneration  for  his  services.  Again,*  if  a 
single  trader  is  justified  in  making  an  inquiry 
through  an  agent,  there  is  no  reason  why  two 
or  more  traders  so  justified  should  not  com- 
bine to  pay  a  common  agent  to  make,  on  bo- 
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half  of  each  as  occasion  arises,  such  inquiry 
as  may  be  necessary.  A  common  agent  so 
paid  and  making  an  inquiry  at  the  request 
of  any  particular  trader  would  not  be  the 
agent  for  that  purpose  of  all  the  traders  who 
joined  in  providing  his  salary,  but  only  ol 
that  particular  trader  at  whose  instance  the 
inquiry  was  made,  just  as  if  two  persons  em- 
ploy a  common  chauffeur  to  drive  the  motor 
of  each  as  required,  such  chauffeur  would  not 
be  the  agent  of  the  one  while  employed  in 
driving  the  car  of  the  other.  In  my  opinion, 
in  making  the  inquiry  on  which  the  report 
was  based  and  the  report  itself,  the  true 
inference  is  that  Had  wen  acted  as  confidential 
agent  of  Shand  Kydd,  and  that  the  report 
was,  therefore,  a  privileged  communication. 

In  my  opinion,  therefore,  the  proper  course 
will  be  to  allow  the  appeal  and  enter  judg- 
ment for  Hadwen ;  and  the  appellant  Hadwen, 
having  obtained  a  decision  in  his  favour  on 
the  only  point  he  raised  upon  the  appeal,  is 
entitled  to  his  costs  here  and  below. 

Order  of  the  Court  of  Appeal,  so  far  as 
complained  of,  reversed  and  judgment  entered 
for  the.  appellant  Hadwen.  The  respondents 
to  pay  to  the  said  appellant  the  costs  in- 
curred  by  him  in  the  Courts  below  and  also 
in  respect  of  the  appeal  to  this  House. 


NOTE. 

In  the  reported  case  it  appeared  that  a 
member  of  an  unincorporated  association  of 
persons  engaged  in  trade,  organized  for  the 
t?ollection  and  exchange  of  credit  information, 
made  a  credit  inquiry  of  the  secretary  of  the 
association  and  received  a  reply  defamatory 
of  the  person  inquired  about.  In  an  action 
against  the  association  the  court  holds  that 
the  secretary  was  the  agent  not  of  the  as- 
sociation but  of  the  member  making  the  in- 
quiry and  that  a  qualified  privilege  therefore 
attached  to  the  secretary's  statement.  In  so 
holding  the  court  distinguishes  Macintosh  v. 
Dun  [1908]  A.  C.  [390]  12  Ann.  Cas.  146, 
wherein  it  was  held  that  no  privilege  attaches 
to  the  report  of  a  mercantile  agency.  The 
cases  discussing  privilege  in  respect  to  re- 
ports of  mercantile  agencies  are  collated  in 
the  notes  to  Macintosh  v.  Dun,  supra,  as  re- 
ported in  12  Ann.  Cas.  146  and  Holmes  v. 
Clisby,  104  Am.  St.  Eep.  103,  145.  For  a 
discussion  of  communications  by  or  between 
creditors  as  privileged,  see  the  note  to  Smith 
T.  Agee,  Ann.  Cas.  1915B  129. 
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Oregon  Supreme  Court — July  21,  1914. 

71  Oregim  SOO;  1^3  Pa4},  6^8. 

Meohanios'  Idens  —  WaiTer  —  Agree- 
ment  to  Protect  against  Idens. 

A  contractor's  bond,  to  indemnify  the  own- 
er against  any  lien  or  claim  for  which  the 
owner  might  become  liable  and  which  is 
chargeable  to  the  contractors,  to  pay  all  in- 
debtedness incurred  by  the  contractors  in 
carrying  out  the  contract,  and  to  complete 
the  contract  free  from  mechanics'  liens,  does 
not  operate  as  a  waiver  of  lien  of  the  con- 
tractors themselves. 

[See  Ann.  Cas.  1913E  562.] 

Effect  of  Failure  to  Comply  with  Plans 
and  Specifications. 

Under  L.  O.  L.  §§  725,  726,  providing  that 
the  evidence  shall  correspond  with  the  sub- 
stance of  the  material  allegations  and  each 
party  shall  prove  his  own  affirmative  allega- 
tions, where  the  contract  alleged  in  a  suit  to 
foreclose  a  contractor's  lien  provided  for 
drainage  from  exterior  moisture  and  seepage, 
which  was  omitted,  and  for  an  even  and 
sufficient  drainage  to  all  floor  drains  and 
traps,  while  the  floor  as  fashioned  would  not 
completely  drain  to  the  outlets,  the  lien  will 
not  be  enforced,  but  the  contractors  will  be 
remitted  to  their  remedy  at  law. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Multnomah 
county:     Davis,  Judge. 

Action  to  foreclose  contractor's  lien.  W. 
W.  Maynard  et  al.,  plaintiffs,  and  George  W. 
Lange,  defendant.  Judgment  for  defendant. 
Plaintiffs  appeal.    Affibaced. 

[661]  This  is  a  suit  by  W.  W.  MajTiard 
and  J.  E.  Souvignier,  partners,  doing  busi- 
ness as  Maynard  k  Souvignier,  against 
George  W.  Lange,  to  foreclose  a  contractor's 
Hen. 

The  plain  tiffs,  called  for  cx>nvenience  the 
contractors,  agreed  in  writing  with  the  de- 
fendant, the  owner,  to  erect  for  him  a  resi- 
dence on  certain  real  property  in  Multnomah 
County,  Oregon,  according  to  plans  and  speo- 
iflcations  made  part  of  the  contract.  A  dis- 
pute having  arisen  as  to  whether  the  work 
was  completed  as  stipulated,  they  filed  a 
claim  of  lien  as  contractors  for  $889.38,  as 
the  balance  alleged  to  be  due  them  upon  a 
true  statement  of  their  claim.  They  aver 
generally  that  they  performed  their  contract, 
except  where  changed  by  the  owner  and  ar- 
chitect as  the  work  progressed.  They  also 
specify  the  changes  agreed  upon  and  the 
prices  stipulated  for  the  same. 
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The  defendant  traverses  the  allegation  of 
performance  of  the  contract,  either  accord- 
ing to  its  terms  or  as  substituted  by  him- 
self or  his  architect,  and  sets  forth  in  his 
answer  affirmatively  the  various  particulars 
in  which  he  contends  the  performance  of  the 
contract  by  the  plaintiffs  was  wanting.  The 
defendant  also  relies  upon  the  admitted  fact 
that  while  the  work  was  in  progress  a  bond 
was  given  by  the  plaintiff  Souvignier,  with 
another  as  surety,  conditioned  that: 
I  *'If  the  contractors  shall  indemnify  and 
save  harmless  the  owner  from  and  against 
ail  or  any  lien  or  claim  for  which,  if  estab- 
lished, the  owner  of  the  said  premises  might 
become  liable,  and  which  is  chargeable  to  the 
contractors,  and  if  they  shall  duly  and 
promptly  pay  and  discharge  all  indebted- 
ness that  may  be  incurred  by  the  contractors 
in  carrying  out  the  said  contract,  and  com- 
plete the  same  free  from  mechanics'  liens, 
.  .  .  [562]  then  this  bond  shall  be  void; 
otherwise  to  be  and  remain  in  full  force  and 
virtue." 

The  reply  traverses  the  new  matter  of  the 
answer  in  sundry  other  particulars.  At  the 
trial  the  defendant  objected  to  any  testimony 
being  introduced,  for  the  reason  tliat  the 
bond  mentioned  operated  aa  a  waiver  of  any 
lien  on  the  part  of  the  contractors.  The 
court  sustained  the  objection;  but,  under 
the  rule  allowing  testimony  in  equity  cases 
to  be  taken  subject  to  the  objections,  the 
court  by  consent  of  the  parties  referred  the 
cause  to  a  court  reporter,  as  referee,  who 
took  the  testimony  for  the  plaintiffs,  which 
appears  in  the  record  before  us.  A  final 
decree  was  entered  dismissing  the  suit,  from 
which   the  plaintiffs  appeal. 

Letcia  d  Leicis  for  appellants. 
Boothe  d  Richardson  for  respondent. 

< 

BuBNETT,  J.  (after  stating  the  facts), — 
1.  The  first  question  for  consideration  is  the 
effect  to  be  given  to  the  bond  in  question. 
We  remember  that  the  lien  is  claimed  in 
favor  of  the  contractors  themselves,  and 
not  for  any  mechanic,  materialman,  labor- 
er or  other  person  besides  contractors, 
mentioned  in  the  statute.  There  are  three 
stipulations  in  the  bond:  (1)  That  the 
contractors  "shall  indemnify  and  save  harm- 
less the  owner  from  and  against  all  or 
any  lien  or  claim  for  which,  if  established, 
the  owner  of  the  said  premises  might  b<»- 
come  liable,  and  which  is  [563]  chargeable 
to  the  contractors;"  (2)  "and  if  they  shall 
duly  and  promptly  pay  and  discharge  all 
indebtedness  that  may  be  incurred  by  the 
contractors  in  carrying  out  the  said  con- 
tract;" (3)  "and  complete  the  same  free 
from  mechanics'  liens."    No  question  is  made 


about  violation  of  the  first  two  Btipulations 
mentioned.  The  defendant  rests  his  case  on 
the  condition  that  the  contractors  should 
complete  the  work  free  from  mechanics'  liens. 
In  Gray  v.  Jones,  47  Ore.  40,  81  Pac.  813,  the 
stipulation  of  the  contract  for  building  was, 
among  other  things,  as  follows: 

"The  party  of  the  first  part  will  save  the 
party  of  the  second  part  free  and  harmless 
from  the  payment  of  any  and  all  liens  which 
may  be  enforced  on  account  of  any  material 
furnished  or  labor  performed  on  said  build- 
ing and  premises,  or  any  part  of  either 
thereof;  and  the  said  party  of  the  second 
part  further  covenants  and  agrees  that  he 
will  not  allow  any  laborer's  mechanic's,  ma- 
terialman's or  any  lien  or  liens  to  be  filed 
against  the  said  building  and  premises,  or 
or  any  port  of  either  thereof,  and,  further, 
that  the  said  building  and  premises  and 
every  part  of  either  thereof  shall  be  at  all 
times  free  from  any  and  all  liens." 

This  stipulation  was  against  "any  and  all 
liens,"  without  discrimination  between  the 
claim  of  the  original  contractor  and  that  of 
any  subcontractor,  mechanic  or  laborer,  and 
it  was  properly  held  that  this  constituted  a 
waiver  on  the  part  of  the  contractor  of  any 
lien  in  his  own  favor.  Having  promised  to 
keep  the  building  and  premises  always  free 
from  "any  and  all  liens"  without  distinc- 
tion, he  could  not  be  heard  to  claim  a  lien  for 
himself. 

The    statute,    however,    differentiates    be- 
tween    the     original     contractor,     mechajiic. 
artisan,  materialman   and  laborer.     It   is  a 
duty  of  the  former  to  file  his  claim  of  lien 
in  60  days,  and  of  all  other  parties  to  file 
their  [564]   claim  within  30  days,  after  the 
completion  of  the  w^ork.     The  contractor   is 
not    in    the    same    classification   with    otlior 
persons  named  in  the  statute.     The  dintinc- 
tion   between  the  original   contractor  and   a 
mechanic  is  pointed  out  in  the  following  au- 
thorities:    Savannah,  etc.  R.  Co.  v.  Callahan. 
49  Ga.  506;  Winder  v.  Caldwell,  14  How.  (L'. 
S.)   434,  14  U.  S.   (L.  ed.)  487;  New  Orleans 
V.  Pohlmann,  45  La.  Ann.  219,  12  So.    116; 
Theobalds  v.  Conner,  42  La.  Ann.  787,  7  So. 
689;    Krakaner   v.   Locke,   6  Tex.   Civ.    App. 
446,  25  S.  W.   700;   Parks  v.  Locke    (Tex.) 
25  S.  W.  702.     In  the  light  of  these  prece- 
dents, we  hold  that  the  bond  mentioned  did 
not    stipulate    against   the   claim   of  lien    in 
favor    of    the    contractors    themselves,     and 
hence    cannot    operate    against    them    as    a 
waiver. 

2.  We  are  therefore  remitted  to  the  diitv 
of  trying  the  case  de  novo  on  the  testimony 
reported  in  the  record.  The  principal  issue 
in  the  case  is  upon  the  allegation  of  plain- 
tiffs that  they  duly  performed  the  contract 
as  modified  by  the  changes  made  from  time 
to    time  as  the  work  progressed  which  aver- 
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ment  is  traveraed  by  the  answer.  The  de- 
fendant charges,  among  other  things,  that: 

''The  plaintiffs  neglected  and  failed  to  pro- 
ride  any  drainage  from  exterior  moisture  and 
seepage,  with  soil  drains  under  the  walls,  or 
to  place  therein  any  drains  whatever/' 

This  is  explicitly  provided  for  in  the  speci- 
fications made  part  of  the  contract,  and  the 
plaintiffs  themselves  admit  that  it  was  over- 
looked and  not  installed.  It  is  also  required 
that  the  contractors  shall  ''lay  a  cement  floor 
over  entire  basement  area,  .  .  .  with  an 
even  and  sufficient  drainage  to  all  floor 
drains  and  traps."  The  testimony  of  the 
plaintiffs  shows  that  the  basement  floor  is 
so  fashioned  that  it  will  not  completely 
[565]  drain  to  the  outlets.  Other  defects 
noted  are  clearly  disclosed  by  the  testimony 
before  us,  but  these  are  sufficient  for  illus- 
tration.    The  specifications  further  provide: 

*'The  contractor  shall  make  no  changes, 
alterations  or  substitutions  to  these  speci- 
fications, or  to  the  blueprints  and  drawings, 
nor  to  the  building  during  its  construction 
without  permission  of  the  architect  in  writ- 
ing, approved  of  by  the  owner  in  writing, 
and  duly  acknowledged  by  the  contractor  in 
writing   over   his   own    signature." 

No  pretense  is  made  that  the  ommission  of 
the  drain  tile,  or  the  manner  in  which  the 
basement  floor  was  constructed,  was  author- 
ized by  the  architect  or  the  owner.  Having 
alleged  performance  of  the  contract,  and  it 
having  been  denied  by  the  defendant,  it  was 
incumbent  upon  the  plaintiffs  to  prove  the 
allegation  as  laid,  imder  the  statutes  that 
^'evidence  shall  correspond  with  the  sub- 
stance of  the  material  allegations"  and  "each 
party  shall  prove  his  own  affirmative  allega- 
tions:" Sections  725  and  726,  L.  O.  L.; 
Hannan  v.  Greenfield,  36  Ore.  97,  68  Pac. 
888;  Young  v.  Stickney,  46  Ore.  101,  79  Pac. 
345;  Richardson  y.  Investment  Go.  66  Ore. 
363,  133  Pac.  773. 

The  conclusion  is  that  the  plaintiffs  can- 
not prevail  in  this  suit  to  foreclose  their 
lien,  but  must  be  remitted  to  such  action  at 
law,  either  on  the  contract  or  upon  the  qwin* 
turn  menUt,  as  they  may  think  proper  in 
the  premises. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 

C.  J.  McBride  and  Bean  and  Eakin,  JJ. 
concur. 


NOTE. 

Z'allnre  to  Comply  with  Contraot  as 
Defease  to  Claim  for  Meohanio's 
Iden. 

Introductory,  549 
General  Rule,   549 
Application  of  Rule,  660 
Limitation  of  Rule,   663 


549 

Introductory* 

This  note  deals  with  the  cases  which 
pass  on  the  failure  by  a  lien  claimant  to 
comply  with  the  terms  of  his  contract  as 
constituting  a  defense  to  the  enforcement 
of  a  mechanic's  lien.  As  to  the  effect  of  a 
default  by  a  contractor  cm  the  lien  of  a  sub- 
contractor, materialman  or  workman,  see  the 
note  to  Tice  v.  Moore,  17  Ann.  Cas.  113. 

General  Rule. 


It  is  a  general  rule  that  the  failure  of  a 
meclianic's  lien  claimant  to  comply  with  his 
contract  is  a  defense  to  the  assertion  of  the 
lien.  Biles  v.  Schultz,  191  Ala,  671,  67  So. 
981;  Harris  v.  Graliam,  86  Ark.  570,  111 
S.  W.  984,  126  Am.  St.  Rep.  1110;  Schind- 
ler  V.  Green,  (Cal.)  82  Pac.  341,  rehearing 
denied  82  Pac.  631;  Vance  v.  Messer,  176  111. 
App.  554;  Apseloff  v.  Hyman,  etc.  162  Ky. 
541, 172  S.  W.  946 ;  Easthampton  Lumber,  etc. 
Co.  V.  Worthington,  186  N.  Y.  407,  79  N.  E. 
323,  reversing  108  App.  Div.  355,  95  N.  Y.  S. 
1126;  Pippy  v.  Winslow,  62  Ore.  219,  125 
Pac.  298.  And  see  the  cases  cited,  infra,  in 
the  subdivision  Applioation  of  Rule. 

Thus  in  Pippy  v.  Winslow,  supra,  the  court 
stated  the  rule  as  follows:  "Where  the 
contractor  fails  to  perform  a  considerable 
part  of  the  work  required  by  the  contract, 
his  failure,  irrespective  of  whether  his  in- 
tentions were  good  or  bad,  constitutes  a  bar 
to  his  enforcement  of  a  lien  for  the  work 
performed.  If  the  defects  show  that  the 
contractor  performed  the  work  in  a  slovenly 
and  improper  manner,  not  conforming  sub- 
stantially with  the  plans  and  specifications 
and  thereby  defeating  the  intentions  of  the 
parties  to  have  the  work  done  in  a  particular 
manner,  the  contractor,  unless  there  has  been 
a  waiver,  cannot  enforce  a  lien.  The  wilful 
omission,  though  in  an  unimportant  respect, 
will  preclude  the  assertion  of  a  lien  by  him. 
The  spirit  of  the  contract  should  be  faithfully 
observed  though  the  letter  thereof  fail."  So 
in  Harris  v.  Graham,  86  Ark.  570,  111  8. 
W.  984,  126  Am.  St.  Rep.  1110,  it  was  said: 
"Where  there  has  been  a  lack  of  substantial 
performance  of  a  contract  by  a  contractor, 
he  cannot  establish  a  lien  upon  the  property." 
Similarly  in  Schindler  v.  Green  (Cal.)  82 
Pac.  341  {rehearing  denied  82  Pac.  631), 
an  action  to  foreclose  a  mechanic's  lien  it 
appeared  that  a  contract  was  entered  into 
by  plaintiff  with  the  daughters  of  the  de- 
fendants. The  work  consisted  of  doing  the 
carpenter  work  in  making  certain  altera- 
tions. There  were  no  regular  plans  and 
specifications,  or  specifications  as  to  where 
the  doors  or  windows  should  be  placed, 
but  the  contract  provided  that  the  new 
structure  should  be  built  uniformly  with 
the  old,  to  which  it  was  to  be  an  addition. 
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The  greatest  fault  found  with  plaintiff's 
work  was  in  the  manner  in  which  the  win- 
dows were  placed  in  the  front  of  the  build- 
ing. There  was  no  dispute  as  to  the  fact 
that  the  lower  windows  were  not  immediately 
under  the  onets  above  and  there  was  no  rea- 
son given  by  any  of  the  witnesses  tending  to 
show  why  they  should  not  or  could  not  have 
been  so  placed.  Holding  that  the  evidence 
showed  that  to  place  the  windows  as  the 
plaintiff  did  was  unworkmanlike,  and  modi- 
fying a  judgment  for  the  plaintiff,  the  court 
said:  "We  do  not  think  the  evidence  sup- 
ports the  finding  'that  the  failure  of  plain- 
tiff to  place  said  windows  in  the  basement 
in  a  direct  line  underneath  the  two  windows 
of  the  upper  portion  of  said  house  is  a 
trivial  imperfection.'  Under  the  provisions 
of  the  last  clause  of  section  1187,  Code  Civ. 
Proc.  a  trivial  imperfection  in  the  work  will 
not  prevent  a  lien;  but  under  the  peculiar 
circumstances  in  this  case,  and  where  the 
court  is.  compelled  to  find,  as  it  did,  that  the 
work  complained  of  was  not  done  in  a  work- 
manlike manner,  we  do  not  think  it  can  be 
said  the  defect  is  of  a  trivial  nature  to  the 
owner.  It  is  true  the  defect  was  small  but 
the  building  was  a  small  one,  and  the  addi- 
tion made  by  plaintiff  was  a  small  structure. 
Whether  or  not  the  defect  is  a  'trivial  im- 
perfection' in  any  case  depends  upon  the 
facts  and  circumstances  of  each  particular 
case.  .  .  .  The  defendants  were  just  as 
much  entitled  to  have  their  little  structure, 
their  home,  completed  according  to  the  con- 
tract, and  in  a  workmanlike  manner,  as  the 
man  who  builds  a  palatial  residence  is  to 
have  first-class  work  done  thereon,  and  in 
principle  we  can  see  no  difference.  It  was  a 
serious  matter  with  the  defendants,  and  they 
be<^ged  the  plaintiff  to  make  the  change,  which 
cost  but  $7.50  to  make;  but  he  refused,  and 
declared  he  could  do  better  in  a  lawsuit. 
Tlie  plaintiff  had  not  complied  with  his  con- 
tract. The  findings  do  not  support  the  judg- 
ment so  far  as  the  same  fixes  a  lien  upon 
said  premises."  Likewise  in  Easthampton 
Lumber,  etc.  Co.  v.  Worthington,  186  N.  Y. 
407,  79  N.  E.  323,  reversmg  108  App.  Div. 
355,  95  N.  Y.  S.  1126,  the  action  was  brought 
to  foreclose  a  mechanic's  lien  filed  by  the  con- 
tractor to  secure  the  payment  of  a  balance 
alleged  to  be  due  on  the  contract  price  for 
erecting  a  dwelling  house  for  the  defendant. 
The  trial  court  directed  judgment  for  the 
plaintiff,  the  assignees  of  the  contractor,  for 
the  entire  amount  claimed.  Reversing  the 
judgment  because  there  was  no  evidence  to 
support  the  finding  that  the  contract  was 
substantially  performed,  the  court  said: 
'The  contract  was  not  substantially  per- 
formed in  all  respects  and  there  is  no  evi- 
dence to  support  the  finding  of  the  trial  court 
that  it  was.  Tliere  is  no  substantial  per- 
formance when  no  attempt  is  made  to  comply 


with  certain  express  requirements  of  the 
specifications  and  no  excuse  or  explanation 
is  given  for  the  failure.  A  contract  is  not 
substantially  performed  by  substituting  for 
that  which  is  expressly  required,  materials, 
methods  or  workmanship  which,  in  the  opin- 
ion of  the  contractor  and  his  experts,  are 
'just  as  good,'  unless  the  substitution  relates 
to  a  matter  of  minor  importance,  is  made 
in  good  faith  and  for  sufiicient  reasons,  and 
there  is  an  adequate  allowance  for  the  dif- 
ference. The  owner  has  a  right  to  what  the 
contractor  agreed  to  give  him,  and  unless  he 
has  it  or  when  the  failure  is  neither  wilful 
nor  substantial,  is  fully  compensated  for 
the  omission,  there  is  no  substantial  perform- 
ance and  there  can  be  no  recovery.  It  is  not 
sufiicient  for  the  contractor  to  build  a  house, 
but  he  must  build  the  house  contracted  for 
and  substantially  comply  with  the  specifica- 
tions as  to  the  method  of  construction,  ma- 
terials and  workmanship  before  he  is  entitled 
to  payment."  In  Vance  v.  Messer,  176  III 
App.  564,  a  bill  in  chancery  to  enforce  a 
mechanic's  lien,  the  decree  of  the  chancellor 
that  the  appellants  had  not  constructed  the 
concrete  work  of  the  building  in  accordance 
with  the  plans  and  specifications  of  good 
material  and  in  a  workmanlike  manner,  or, 
as  recited  in  the  contract,  "so  as  to  make  a 
first  class  job,"  was  affirmed,  the  court  say- 
ing: "From  the  evidence  in  this  case  we  find 
the  appellants  did  not  make  the  excavations 
provided  for,  but  laid  the  foundation  upon 
the  surface  of  the  ground,  and  that  in  the 
construction  of  the  walls  of  the  building 
they  did  not  use  a  proportionately  proper 
mixture  of  sand,  gravel  and  cement;  that 
they  placed  in  the  walls  'green'  blocks,  some 
of  which  were  taken  fresh  from  the  moulds  on 
boards  and  laid  in  the  walls;  that  the  walls 
of  the  building  were  not  straight  and  plumb, 
but  there  was  a  variation  and  leaning  of  the 
walls  of  from  one  to  two  and  one-half 
inches;  that  the  width  of  the  building 
at  the  top  was  four  and  one-half  inchefi 
greater  than  at  the  first  floor;  that  the 
building  was  not  anchored;  that  the  flues 
were  constructed  in  a  different  manner  and 
were  smaller  than  provided  in  the  con- 
tract; that  the  cross  walls  and  cement  floors 
provided  for  in  the  contract  were  not  con- 
structed at  all,  and  that  the  foundation  was 
not  protected  in  the  winter  of  1900  by  appel- 
lants, as  provided  in  the  contract,  and  thnt 
the  building  in  settling  left  large  cracks  in 
all  of  the  walls,  except  the  front,  some  of 
which  extended  from  the  foundation  to  the 
roof.  Many  of  these  facts  were  controverted, 
but  the  evidence  largely  preponderates  in 
favor  of  the  above  findings  from  this  record.*' 

Application  of  Bul«. 

The   failure   of   a   building   contractor    to 
comply  with  the  plans  and  specifications  of 
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the  cootract  is  a  bar  to  the  enforcement  by 
bini  of  a  mechanic's  lien.  Klaub  v.  Vokoun, 
aG9  lU.  App.  434;  Boots  v.  Steinberg,  100 
Mich.  134,  58  N.  W.  657;  Frohlich  v.  Klein, 
160  Mich.  142,  125  N.  VV.  14,  16  Detroit  Leg. 
N.  1114;  Anderson  v.  Todd,  8  N.  D.  158,  77 
N.  W.  699;  Smith  v.  Ruggiero,  62  App.  Div, 
382,  65  N.  Y.  S.  89,  affirmed  173  N.  Y.  614, 
66  N.  E.  1116;  Witt  v.  Gilmour,  172  App. 
Div.  110,  158  N.  Y.  S.  41;  Manitowoc  Steam 
Boiler  Works  v.  Manitowoc  Glue  Co.  120 
Wis.  1,  97  N.  W.  615.  See  also  Ruddy  v. 
McDonald,  244  111.  494,  91  N.  E.  651,  modi- 
tying  judgment  149  111.  App.  Ill;  Sherry  v. 
Madler,  123  Wis.  621,  101  N.  W.  1095.  Thus 
in  Manitowoc  Steam  Boiler  Works  v.  Mani- 
towoc Glue  Co.  supra,  in  an  action  to  enforce 
a  lien  for  supplying  a  steam  boiler  to  the 
defendant,  it  was  held  that  furnishing  a 
boiler  with  about  82  per  cent  of  the  capacity 
of  a  previous  one  instead  of  150  per  cent, 
the  increase  of  capacity  being  the  vital  and 
essential  part  of  the  contract,  was  not  a  sub- 
stantial performance  of  the  contract.  In  An- 
derson V.  Petereit,  86  Hun  600,  33  N.  Y.  S. 
741,  an  action  brought  to  foreclose  a  me- 
chanic's lien,  it  appeared  that  the  plaintiff's 
testator  entered  into  a  written  contract  with 
the  defendant  to  erect  for  him  a  dwelling 
house  according  to  certain  plans  and  specifi- 
cations. The  testimony  introduced  by  the 
defendant  showed  defects  which  ran  through 
the  wliole  work.  Foundations  were  of  less 
size  than  specified,  and  constructed  of  in- 
ferior material.  Timbers  in  the  frame  of 
the  building  and  in  the  partitions  were 
smaller  than  called  for  by  the  specifications. 
The  chimneys  were  out  of  plumb,  floors  and 
ceilings  out  of  level,  walls  uneven  and  corners 
not  square.  Doors,  windows,  and  blinds 
were  defective  and  of  poor  material  and  gen- 
erally defective  work  was  the  rule,  and  not 
compliance  with  the  contract.  And  in  one 
important  particular  the  plans  and  specifica- 
tions were  departed  from  to  such  an  extent 
as  to  preclude  the  conclusions  of  perform- 
ance. The  specifications  provided  that  the 
contractor  should  put  footings  of  heavy 
rough  stone  under  all  foundation  walls, 
piers,  posts,  and  chimneys,  to  be  not  less  than 
six  inches  thick  and  to  project  not  less  than 
six  inches  on  all  sides  of  walls  and  piers. 
The  referee  found  that  there  were  footing 
courses  under  the  walls  and  chimneys,  but 
that  they  did  not  extend  six  inches  beyond 
the  walls,  and  it  appeared  that  tne  stones 
used  were  not  as  thick  as  called  for  by  the 
specifications.  Reversing  a  judgment  for  the 
plaintiff,  the  court  said:  'There  was  no 
difficulty  in  complying  with  this  provision  of 
the  contract,  and  the  contractor's  act  in  de- 
parting from  it  was  wilful,  and  it  cannot  be 
legally  justified  without  absolutely  setting 
aside  the  rule  which  requires  performance  of 


the  contract  as  a  condition  of  a  recovery  of 
the  stipulated^  compensation.  The  case  is 
not  one  of  substantial  performance,  but  one 
where  the  builder  substitutes  his  own  judg- 
ment of  what  is  necessary  in  place  of  the 
stipulation  of  the  contract.  The  case  in  this 
respect  was  one  of  a  failure  to  perform,  and 
the  omission  is  fatal  to  the  plaintiff's  right 
to  recover." 

Faulty  or  unskilful  workmanship  is  a 
defense  to  a  claim  of  a  building  contractor 
for  a  mechanic's  lien.  Ark.-Mo.  Zinc  Co.  v. 
Patterson,  79  Ark.  506,  96  S.  W.  170;  Vance 
V.  Messer,  176  111.  App.  654;  Keys  v.  Garben, 
149  la.  394,  128  N.  W^  337;  Boots  v.  Stein- 
berg, 100  Mich.  134,  58  N.  W.  657;  McNeal 
V.  Clement,  2  Thomp.  &  C.  (N.  Y.)  363; 
Easthampton  Lumber,  etc.  Co.  v.  Worthing- 
ton,  186  N.  Y.  407,  79  N.  E.  323,  reversing 
108  App.  Div.  355,  95  N.  Y.  S.  1126;  East- 
hampton Lumber,  etc.  Co.  v.  Worthington, 
186  N.  Y.  581,  79  N.  E.  326,  reversing  108 
App.  Div.  365,  96  N.  Y.  S.  1126;  Anderson 
V.  Petereit,  86  Hun  600,  33  N.  Y.  S.  741; 
Smith  V.  Ruggiero,  62  App.  Div.  382,  65 
N.  Y.  S.  89,  affirmed  173  N.  Y.  614,  66  N.  E. 
1116;  Witt  V.  Gilmour,  172  App.  Div.  110, 
168  N.  Y.  S.  41;  Anderson  v.  Todd,  8  N.  D. 
168,  77  N.  W.  699 ;  Braseth  v.  State  Bank,  12 
N.  D.  486,  98  N.  W.  79.  And  see  the  re- 
ported case.  See  also  Ruddy  v.  McDonald, 
244  111.  494,  91  N.  E.  651,  modifying  judg- 
ment 149  m.  App.  Ill;  Glacius  v.  Black,  50 
N.  Y.  145,  10  Am.  Rep.  449.  Thus  in  Keys 
V.  Garben,  supra,  it  appeared  that  the  de- 
fendant was  the  owner  of  a  house  and  that 
the  plaintiff  entered  into  a  verbal  contract 
with  him  to  repair  it.  By  the  terms  of  the 
contract  the  plaintiff  was  to  raise  the  house 
and  level  the  floors,  which  had  sagged.  He 
furnished  certain  material,  and  did  labor  on 
the  building  for  which  the  defendant  re- 
fused to  pay.  Reversing  a  decree  for  the 
plaintiff  in  a  suit  in  equity  for  the  estab- 
lishment apd  foreclosure  of  a  mechanic's 
lien  it  was  held  that  the  defendant  had 
showed  affirmatively  no  benefit,  and  that  the 
final  result  was,  if  anything,  a  disadvantage 
to  the  building.  The  court  said:  "The  pre- 
ponderance of  the  testimony  shows  that 
plaintiff  did  not  comply  with  the  terms  of 
his  contract.  Indeed,  we  are  constrained  to 
hold  that  he  did  not  even  substantially  com- 
ply with  it,  but,  on  the  contrary,  for  some 
reason  not  disclosed,  did  the  work  in  an  im- 
perfect, unworkmanlike,  careless,  and  netrli- 
gent  manner,  and  conferred  no  real  benefit 
upon  defendant's  property.  The  great  pre- 
ponderance of  the  testimony  shows  that  the 
property  is  not  in  as  good  condition  as  when 
the  plaintiff  commenced  his  work," 

The  use  by  a  contractor  of  poor  or  defec- 
tive material  is  a  bar  to  the  enforcement  by 
him  of  a  mechanic's  lien.    Frohlich  v.  Klein, 
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160  Mich.  142,  125  N.  W.  14,  16  Detroit  Leg. 
N.  1114;  Anderson  v.  Todd,  8  N.  D.  158,  77 
N.  W.  599;  Braseth  v.  State  Bank,  12  N.  D. 
486,  98  N.  W.  79;  McNeal  v.  Clement,  2 
Thomp.  &  C.  (N.  Y.)  363;  Easthampton 
Lumber,  etc.  Co.  v.  Worthington,  186  N.  Y. 
407,  79  N.  E.  323,  reversing  108  App.  Div. 
355,  95  N.  Y.  S.  1126;  Easthampton  Lumber, 
etc.  Co.  V.  Worthington,  186  N.  Y.  581,  79 
N.  E.  325,  reversing  108  App.  Div.  355,  95 
N.  Y.  S.  1126;  Anderson  v.  Petereit,  86  Hun 
600,  33  N.  Y.  S.  741;  Nesbit  v.  Braker,  104 
App.  Div.  393,  93  N.  Y.  S.  856;  Wollreich  v. 
Fettretch,  51  Hun  640  mem.  4  N.  Y.  S.  326. 
See  also  Ruddy  v.  McDonald,  244  111.  494,  91 
N.  E.  651,  modifying  judgment  149  111.  App. 
HI;  Glacius  v.  Black,  60  N.  Y.  145,  10  Am. 
Rep.   449. 

Failure  to  comply  with  a  stipulation  of  the 
contract  that  the  work  shall  meet  with  the 
approval  of  the  owner  or  of  a  person  agreed 
on  is  a  defense  to  a  claim  for  a  mechanic's 
lien.  Ark.-Mo.  Zinc  Co.  v.  Patterson,  79 
Ark.  506,  96  S.  W.  170;  Boots  v.  Steinberg, 
100  Mich.  134,  58  N.  W.  657;  Brydon  v. 
Lutes,  9  Manitoba  463.  See  also  Glacius  v. 
Black,  50  N.  Y.  145,  10  Am.  Rep.  449.  See, 
as  to  the  conclusiveness  of  an  architect's 
certificate  the  note  to  Mercantile  Trust  Co. 
V.  Hensey,  10  Ann.  Cas.  572.  Compare  Fed- 
eral Trust  Co.  V.  Gringes,  76  N.  J.  Eq.  495, 
74  Atl.  652.  Thus  in  Brydon  v.  Lutes,  supra, 
suit  was  brought  to  enforce  a  lien  claimed  by 
the  plaintiffs  for  the  price  of  the  work  and 
materials  supplied  in  tiie  erection  of  a  dwell- 
ing house  for  the.  defendant,  under  a  contract 
in  writing.  The  plaintiffs  agreed  tu  supply 
all  material  and  labor  necessary  to  complete 
the  dwelling  in  every  respect  according  to  the 
full  meaning  of  the  plans  and  specifications, 
the  labor  to  be  performed  in  the  most  work- 
manlike manner  and  in  strict  accordance  with 
the  full  meaning  of  the  plans  and  specifica- 
tions to  the  ^tisf action  of  the  proprietor. 
The  plaintiffs  erected  a  dwelling  in  general 
accordance  with  the  plans  and  specifications, 
but  departed  from  them  in  a  number  of  par- 
ticulars. The  defendant,  being  dissatisfied 
with  the  work  in  some  respects,  refused  to 
pay  the  remainder  of  the  contract  price.  It 
was  held  that  the  plaintiff  could  not  recover 
anything  until  the  building  was  completed  in 
accordance  with  the  contract.  The  court 
said:  "Under  the  contract  all  work  and 
material  must  be  in  full  accordance  with  the 
intent  and  meaning  of  the  plans  and  speci- 
fications to  the  satisfaction  of  the  proprietor. 
Now  were  the  work  and  material,  at  the  time 
this  suit  was  .begun,  to  the  satisfaction  of  the 
proprietor?  It  is  quite  clear  they  were  not, 
and  I  think  no  one  can  say,  after  reading 
all  the  evidence,  that  the  defendant  in  de- 
clining to  be  satisfied,  acted  otherwise  than 
bona    fide   and   not   capriciously.     ...     It 


is  not  a  question  whether  the  work  has  been 
done  substantially  in  accordance  with  the 
contract;  but  was  it  done  to  the  satisfac* 
tion  of  the  defendant?  Was  it  done  so  that 
she  should  have  been  satisfied  and  so  that 
her  refusal  to  be  satisfied  was  unreasonable 
and  capricious.  .  .  .  But  the  agreement 
provides  for  the  payment  of  $400,  as  the 
work  progresses.  What  is  meant  by  the  ex- 
pression, ^as  the  work  progresses?'  It  is 
capable  of  bearing  and  probably  should  bear 
the  construction  that  that  amount  should  be 
paid  on  what  are  known  as  progressive  esti- 
mates, that  as  work  was  done  up  to  or 
exceeding  that  amount,  payment  to  the  ex- 
tent of  $400  should  be  made.  No  doubt  work 
was  done  and  material  supplied  to  an  amount 
exceeding  that  sum,  while  only  $290  was 
paid.  The  plaintiffs  were  then  entitled  to 
take  proceedings  to  enforce  payment  of  the 
difference,  $110.  Had  they  done  so,  I  cannot 
say  what  the  defendant  would  have  done,  but 
to  the  bill  claiming  that  the  work  has  been 
completed  and  claiming  $1,110,  an  answer 
hafi  been  filed  in  which  it  is  alleged  that  no 
part  of  the  contract  price  was  to  be  paid 
until  the  plaintiffs  had  erected  the  house  in 
accordance  with  the  contract  and  specifica- 
tions." 

An  omission  to  complete  the  work  to  the 
extent  required  by  the  contract  is  a  bar  to 
the  enforcement  of  a  mechanic's  lien.  Klanb 
V.  Vokoun,  169  111.  App.  434;  Anderson  v. 
Todd,  8  N.  D.  158,  77  N.  W.  599;  Anderson 
V.  Petereit,  86  Hun  600,  33  N.  Y.  S.  741; 
Fox  V.  Davidson,  36  App.  Div.  159,  56  N.  Y 
S.  524;  Paturzo  v.  Shuldiner,  125  App.  Div 
636,  110  N.  Y.  S.  137.  See  also  Wollreich  v. 
Fettretch,  51  Hun  640  mem.  4  N.  Y.  S.  326: 
Malbon  v.  Birney,  11  Wis.  107.  And  see  the 
reported  case.  Thus  in  Fox  v.  Davidson, 
supra,  an  action  to  foreclose  a  lien,  wherein 
it  appeared  that  the  plaintiff  left  undone 
over  one-twentieth  of  the  work  and  that 
he  did  -not  overlook  the  work  but  simply 
neglected  it,  the  court  said  that  there  could 
be  no  recovery.  So  in  Paturzo  v.  Shuldiner, 
125  App.  Div.  636,  110  N.  Y.  S.  137.  an 
action  to  foreclose  a  mechanic's  lien,  it  ap- 
peared that  the  contract  was  not  completed 
to  the  extent  of  the  work  agreed  on  or  in  the 
stipulated  time.  Reversing  a  judgment  for 
the  plaintiff,  the  court  said:  "The  judg- 
ment should  have  been  for  the  defendant- 
The  first  cause  of  action  is  based  on  a  con- 
tract for  the  building  of  a  house  by  the 
plaintiff  at  Coney  Island  in  the  borough  of 
Brooklvn  for  the  defendant  for  $3,250,  the 
first  payment  to  be  $1,000  when  the  build- 
ing was  erected  and  the  brown  mortar  on, 
the  second  $500  when  the  trim  was  complete, 
and  the  final  payment  $1,750  upon  the  com- 
pletion of  the  work;  payments  to  be  made 
on  the  architect's  certificate.    The  complaint 
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alleges  that  tlie  plaintiff  completed  the  con- 
tract except  certain  work  of  the  value  of 
$250,  and  that  there  is  due  him  under  the 
contract  $2,000— the  $250  being  deducted. 
But  it  then  alleges  that  *the  plaintiff  duly 
fulfilled  and  performed  all  the  conditions*  of 
the  contract,  but  was  prevented  from  com- 
pleting the  same  *within  the  time  therein 
specified'  on  account  of  certain  extra  work 
done  by  him  at  the  defendant's  request,  and 
also  because  the  defendant  did  not  make  the 
payments  as  agreed.  It  is  impossible  to 
reconcile  these  allegations.  They  show  that 
not  only  was  the  contract  not  completed  in 
the  cctfitract  time,  but  that  it  was  also  not 
completed  to  the  extent  of  work  of  the 
value  of  $250.  No  excuse  for  this  latter  non- 
performance is  alleged;  and  hence  no  cause 
of   action  is  alleged.'' 

Limitation  of  Rule, 

Where  the  lien  claimant  has  substantially, 
though  not  fully,  complied  with  his  contract, 
the  failure  fully  to  perform  is  not  a  bar  to 
the  enforcement  of  the   mechanic's  lien  but 
warrants  a  deduction  from  the  claim  of  the 
amount  necessary   to  complete  the  work  in 
accordance    with    the    contract.      McCue    v. 
WTiitweU,    156    Mass.    205,    30   N.    E.    1134; 
Burke  v.  Coyne,  188  Mass.  401,  74  N.  E.  942; 
Gier  v.  Daiber,  148  Mich.  190,  111  N.  W.  773, 
14   Detroit  Leg.  N.   183;   McGowan  v.  Gate 
City  Malt  Co.  89  Neb.  10,  130  N.  W.  965; 
HoU  V,  Long,  34  Misc.  1,  68  N.  Y.  S.  522; 
Edmunds  v.  Welling,  57  Ore.  103,  110  Pac. 
533;  M.  J.  Walsh  Co.  v.  Nelson,  63  Ore.  84, 
126    Pac.    606;    Zanello    v.    Portland    Cent. 
Heating  Co.  70  Ore.  69,  139  Pac.  572;  Moore 
V.   Carter,  146  Pa.  St.  492,  23  Atl.  243,  29 
W.   N.  C.  274;  Murphy  v.   Williams    (Tex.) 
116   S.   W.  412,  modified   103  Tex.  155,  124 
S.  W.  900;  West  Virginia  Bldg.  Co.  v.  Saucer, 
45    W.  Va.   483,  31   S.   E.   965,   72  Am.   St. 
Rep.  822.     And  see  the  reported  case.     See 
also  Ark.-Mo.  Zinc  Co.  v.  Patterson,  79  Ark. 
606,  96  S.  W.  170;  Millsap  v.  Ball,  30  Neb. 
728,  46  N.  W.  1125;   Grove- Wharton  Const. 
Co.  V.  Clarke,  86  Neb.  831,  126  N.  W.  651; 
Glacius  V.  Black,  50  N.  Y.  145,  10  Am.  Rep. 
449:    Wollreich    v.    Fettretch,    61    HUn    640 
mem.  4  N.  Y.  S.  326;   Derr  v.  Kearney,  46 
Misc.  148,  93  N.  Y.  S.  1099;  Sherry  v.  Mad- 
ler,  123  Wis.  621,  101  N.  W.  1095.     Thus  in 
McCue  V.  Whitwell,  156  Mass.  205,  30  N.  E. 
1134,  an  action  to  enforce  a  mechanic's  lien, 
it  was  held  that  a  builder  may  establish  a 
lien   without  showing  complete  performance 
of    his  contract.     The   court   said:      "If   he 
has  acted  in  good  faith  in  an  effort  to  per- 
form it,  and  has  substantially,  although  not 
fully,  performed  it,  he  may  recover  the  con- 
tract   price,    less    such    deduction    as   should 
be  made  on  account  of  the  errors  or  omis- 


sions in  doing  the  work.."  And  in  West  Vir- 
ginia Bldg.  Co.  V.  Saucer,  45  W.  Va.  483, 
31  S.  £.  965,  72  Am.  St.  Rep.  822,  the  court 
stated  the  rule  as  follows:  "It  certainly  is 
true  in  law  if  there  be  a  substantially  com- 
pleted, though  not  perfectly  completed,  con- 
tract, the  claim  may  be  filed,  and  the  defend- 
ant may  recoup  or  abate  from  the  contract 
the  value  of  the  failure.  He  can  claim  dam- 
ages for  noncompletion.  He  has  no  right  to 
forfeit  all  that  the  builder  has  done.  If 
in  an  action  at  common  law  the  builder 
would  be  allowed  to  recover  any  sum  after 
the  abatement  to  the  owner  of  his  damages, 
for  the  noncompletion  of  the  contract,  then 
in  a  suit  in  equity  he  would  likewise  re- 
cover. Justice  is  thus  done  to  both  parties. 
If  the  deficiencies  are  unimportant,  and  may 
be  easily  made  up,  the  lien  is  still  good." 
So  in  McGowan  y.  Gate  City  Malt  Co.  89 
Neb.  10,  130  N.  W.  965,  it  was  said:  "Re- 
versing, to  some  exfent,  the  order  of  the  pre- 
sentation of  the  subjects  by  defendants  in 
their  brief,,  we  notice  the  contention  that 
plaintiffs'  action  cannot  be  maintained  upon 
the  oontract  until  there  is  a  performance  of 
its  conditions  by  them.  This  contention  is,  in 
a  general  way,  correct.  That  one  cannot 
maintain  an  action  on  a  contract  without  a 
prior  substantial  compliance  on  his  part  is 
the  well-settled  law,  but  this  principle  must 
have  a  reasonable  application.  If  there  is  a 
substantial  performance  the  action  thereon 
may  be  maintained,  but  without  prejudice 
to  any  setoff  or  counterclaim  which  may  be 
presented  by  the  defendant  in  the  action. 
This  is  a  reasonable  and  just  rule,  and  is  the 
well-settled  law  of  this  state." 

In  Beha  v.  Ottenberg,  6  Mackey  (D.  C.) 
348,  a  bill  in  equity  was  brought  to  enforce  a 
mechanic's  lien  against  the  premises  of  the 
defendant  for  work  done  and  material  fur- 
nished under  a  written  contract.  The  defend- 
ant admitted  the  contract  but  denied  a 
compliance  on  the  part  of  the  complainant 
therewith,  and  averred  that  the  materials 
used  were  poor  and  that  the  work  was  done 
in  an  unskilful  and  improper  manner,  causing 
the  building  to  settle  and  the  walls  to  crack 
and  become  defective.  It  was  admitted  on  the 
hearing  that  the  evidence  showed  that  the 
work  was  not  performed  strictly  in  accordance 
with  the  terms  of  the  contract  and  that  the 
materials  were  not  all  of  the  required  quali- 
ty. The  bill  was  dismissed  on  the  ground 
that  the  plaintiff,  having  failed  to  perform 
his  contract  fully,  was  not  entitled  to  the 
lien  given  by  the  statute.  Remanding  the 
case  with  direction  that  issues  should  be  made 
up  to  determine  what,  if  anything,  the  plain- 
tiff was  entitled  to  recover,  the  court  said: 
''We  think  the  statute  gives  the  lien  as  securi- 
ty for  the  payment  of  whatever  the  party 
mav  be  entitled  to  recover  on  his  contract. 
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If  the  failure  to  fully  perform  his  contract 
would  disentitle  him  to  recover  anything  at 
all,  of  course  there  would  be  no  lien,  and  the 
bill  should  be  dismissed.  Upon  that  point  the 
Supreme  Court  of  the  United  States  has 
held,  and  such  must  be  the  rule  with  us,  that 
where  there  appears  to  have  been  a  bona 
fide  intention  to  comply  with  the  contract, 
but  for  some  reason  or  other  not  involving  a 
fraudulent  purpose  there  has  been  a  partial 
failure,  there  may  be  a  recovery  of  the  con- 
tract price,  less  the  amount  required  to  put 
the  work  in  that  condition  which  the  contract 
calls  for." 
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New  Trial  —  Statutory  Bight  in  Ejeet- 
ment. 

Statutory  right  to  a  second  trial  in  eject- 
ment is  not  waived  by  a  stipulation  at  the 
trial,  on  which  judgment  waa  entered,  that 
plaintiff's  tax  titles  were  good  as  to  certain 
of  the  tracts  and  invalid  as  to  the  remain- 
der; it  being  oral,  and  therefore,  under  cir- 
cuit court  rule  6,  §  3  (108  N.  W.  x),  not 
obligatory  on  another  trial. 

[See  note  at  end  of  this  case.] 

Same. 

Defendant  in  ejectment  does  not  waive  his 
right  to  a  second  trial  by  accepting  a  quit- 
claim to  the  tracts  adjudged  to  him;  there 
having  been,  in  the  negotiations  leading  up 
to  it,  no  reference  to  those  adjudged  to  plain- 
tiff. 

[See  note  at  end  of  this  case.] 

Same. 

The  court  can,  even  after  expiration  of  the 
year  given  by  statute  for  filing  undertaking 
and  paying  costs  for  a  second  trial  in  eject- 
ment, extend  the  time  therefor. 

[See  note  at  end  of  this  case.] 


Default  of  defendants  in  ejectment,  in  not 
filing  an  undertaking  and  paying  costs  with- 
in the  year  provided  by  statute  as  to  new 
trial,  having  occurred  through  the  mistake 
of  counsel  in  taking  an  order  for  new  trial 
providing  for  such  filing  and  payment  within 
a  time  extending  beyond  the  year,  may  be 
relieved  against  in  the  discretion  of  the  court. 

[See  note  at  end  of  this  case.] 

Same. 

The  technical  error,  in  the  order  granting 
defendants  in  ejectment  a  new  trial,  that  the 


costs  be  paid  "to  the  clerk,"  whereas  the 
provision  of  St.  1913,  §  3092,  that  they  "be 
paid"  means  paid  to  plaintiff,  not  having 
been  objected  to  below,  will  not  avail  on 
appeal. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Oneida  county: 
Reid,  Judge. 

Action  of  ejectment.  Guaranteed  Invest- 
ment Company,  plaintiff,  and  E.  Van  Metre 
et  al.,  defendants.  From  judgment  rendered, 
plaintiff  appeals.    Affirmed. 

[262]  Ejectment  for  twelve  parcels  of  land. 
The  action  is  by  a  tax-title  holder  against 
the  original  owners.    At  the  trial  it  was  oral- 
ly stipulated  that  the  plaintiff's  tax  titles 
were  good  as  to  six  parcels  and  invalid  as 
to  the  remaining  six.     On  this  stipulation, 
without  the  introduction  of  any  evidence  on 
[263]  the  subject  of  title,  the  court  entered 
an  order  for  judgment  March  27,  1912,  fixing 
the  amount  of  taxes  and  interest  due  the 
plaintiff  on  the  six  invalid  tax  titles  and  re- 
quiring the  defendants  to  pay  said  aiims  as 
a  condition  of  judgment  in  their  favor,  and 
providing  that  in   case  of  default  in   such 
payment    within    ninety    days    the    plaintiff 
should  have  judgment  for  the  entire  twelve 
parcels,   but  in   case  of  the  payment  being 
made   the   plaintiff    should   recover   the    six 
parcels  covered  by  the  valid  tax  deeds  and 
the  defendants  have  judgment  for  the  remain- 
ing six  parcels.    July  19,  1912,  on  a  showing 
that  the  sum  fixed  to  redeem  the  taxes  had 
not  been  paid,  judgment  was  entered  for  the 
plaintiff  for  the  entire  twelve  parcels.     As 
matter  of  fact  the  redemption  moneys  had 
been  seasonably  deposited  in  court  without 
the  knowledge  of  the  parties  by  a  mortgagee 
of  the  lands,  and  on  this  fact  appearing  on 
April  4,  1913,  the  judgment  was  amended  as 
of  its  date  so  as  to  conform  to  the  original 
order  awarding  six  parcels  to  the  plaintiff  and 
six  to  the  defendants.     Immediately  there- 
after the  defendants  applied  to  the  plaintiff 
to  quitclaim  to  them  the  six  parcels  awarded 
to  the  defendants,  and  the  plaintiff  consent- 
ed to  do  so  on  payment  of  $104.80  in  addi- 
tion io  the  amount  paid  into  court,  which  sum 
represented  tax  liens  and  interest  which  had 
not  been  brought  to  the  intention  of  the  court 
when  the  order  for  judgment  was  made.    This 
arrangement  was  carried  out,  the  deed  made 
and  the  moneys  paid,  but  nothing  was  snid 
about  the  other   six  parcels.     On   July    12, 
1913,  the  defendants  obtained  an  order  under 
sec.  3092,  Stats.  1913,  granting  a  new  trial 
on  condition  that  they  pay  to  the  clerk    of 
the  court  the  taxed  costs  of  the  action  with 
interest  within  thirty  days,  and  file  the  neeea- 
sary   undertaking   within    sixty   days.     The 
costs  were  paid   into  court  and   the  under- 
taking filed  w^ithin  the  time  limited  by   the 
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order  but  after  the  expiration  of  a  year  from 
the  rendition  of  the  original  judgment.  Plain- 
tiff then  moved  to  set  aside  the  order  grant- 
ing a  new  trial  because  the  [264]  costs  were 
not  paid  nor  the  undertaking  filed  within  the 
year  and  because  the  right  to  a  second  trial 
bad  been  waived  by  the  acts  of  the  defend- 
ants. Simultaneously  defendants,  on  showing 
that  their  counsel  had  advised  them  that  such 
an  order  as  that  of  July  12,  1913,  would  be 
valid,  and  that  defendants  might  pay  the  costs 
and  give  the  undertaking  accordingly,  and 
have  a  new  trial,  and  that  defendantb  were 
misled  thereby,  moved  the  court  to  extend 
the  time  beyond  one  year  for  paying  the  costs 
and  giving  the  undertaking  and  to  permit  the 
costs  to  be  paid  and  an  undertaking  to  be 
filed  as  of  the  date  when  the  acts  were  in 
fact  done  and  to  allow  in  other  respects  the 
order  of  July  12,  1913,  stand.  The  court 
entered  an  order  extending  the  time  for  pay- 
ing the  costs  and  filing  the  undertaking  for 
sixty  days  from  July  12,  1913,  and  further 
that  so  much  of  the  order  of  July  12,  1913, 
as  vacated  that  part  of  the  judgment  favor- 
able to  the  plaintiff  and  granted  a  new  trial 
of  the  issues  determined  thereby  be  allowed 
to  stand,  and  so  much  of  the  order  as  vacated 
that  part  of  the  judgment  favorable  to  the 
defendants  and  granted  a  new  trial  of  the 
issues  thereby  determined  be  vacated.  From 
this  order  the  plaintiff  appeals. 

L.  A,  Doolittle  for  appellant. 
Miller  d  Heevs  for  respondents. 

[266]  WiNSLOW,  C.  J. — Five  questions  are 
presented,  viz.:  (1)  Was  the  defendants' 
right  to  a  new  trial  under  sec.  3092,  Stats.. 
waived  by  the  oral  stipulation  made  on  the 
trial?  (2)  Was  such  right  waived  by  the 
accepting  of  a  quitclaim  deed  from  the  plain- 
tiff of  the  six  parcels  adjudged  to  themT 
(3)  Had  the  court  power  in  its  discretion  to 
extend  the  time  for  paying  the  costs  and  filing 
the  undertaking  after  the  time  given  by  the 
statute  had  expired?  (4)  If  such  discretion- 
ary power  existed,  was  it  abused?  and  (5) 
Was  the  payment  of  the  costs  into  court  a  suf- 
ficient payment?  These  questions  will  be 
answered  in  their  order  as  stated. 

1.  The  right  to  a  second  trial  in  ejectment 
has  been  called  an  absolute  right,  and  it  is 
not  to  be  denied  except  upon  a  clear  showing 
of  waiver.  It  can  be  waived  by  express  agree- 
ment (Ladd  v.  Hildebrant,  27  Wis.  135,  9  Am. 
Rep.  445),  but  it  is  not  to  be  construed  as 
waived  by  a  mere  stipulation  of  facts,  even 
though  it  be  in  writing.  Hewitt  v.  Wisconsin 
River  Land  Co.  81  Wis.  546,  61  N.  W.  1016. 
The  stipulation  here  was  oral  and  hence  not 
obligatory  upon  another  trial.  Circuit  Court 
Rule  V,  sec.  3.  We  do  not  consider  that  it 
amounts  to  a  waiver. 


2.  In  the  negotiations  leading  up  to  the 
quitclaim  deed  there  was  no  suggestion  by 
defendants  that  they  relinquished  any  claim 
to  the  other  six  parcels,  or  that  they  pro- 
posed to  waive  any  legal  right  which  they 
had  to  further  contest  the  plaintiff's  title 
thereto.  The  giving  of  the  deed  seems  sim- 
ply to  have  removed  those  six  parcels  from 
the  field  of  controversy  by  mutual  consent 
without  express  or  implied  suggestion  that 
the  question  as  to  the  title  to  the  other 
six  parcels  was  to  be  in  any  way  affected.  It 
was  certainly  competent  for  the  parties  to 
do  this,  and  there  is  no  suggestion  [266]  even 
now  that  the  plaintiff  can  show  good  title  to 
those  parcels.     We  find  no  waiver  here. 

3.  There  can  be  no  doubt  of  the  power  of 
the  court,  even  after  the  expiration  of  the 
year,  to  extend  the  time  for  the  filing  of  the 
undertaking  and  payment  of  costs.  Dickin- 
son V.  Smith,  139  Wis.  1,  120  N.  W.  406. 

4.  The  affidavits  filed  by  the  defendants 
showed  that  the  error  in  the  order  of  July  12, 
1913,  by  which  the  payment  of  costs  and  filing 
of  the  undertaking  were  authorized  after  the 
expiration  of  the  year  was  due  to  a  mistake 
of  counsel  who  advised  their  clients  to  that 
effect.  Defaults  occurring  through  the  mis- 
takes or  ignorance  of  counsel  may  be  relieved 
against.  Whereatt  v.  Ellis,  70  Wis.  207,  35 
N.  W.  314,  5  Am.  Rep.  164;  Wisconsin  Ma 
rine,  etc.  Ins.  Co.  Bank  v.  Hann.  100  Wis. 
596,  76  N.  W.  777.  We  cannot  say  that  there 
was  any  abuse  of  discretion. 

5.  The  original  order  vacating  the  judg- 
ment and  ordering  a  new  trial  provided  that 
the  taxed  costs  in  the  action  should  be  paid 
"to  the  clerk."  This  was  doubtless  erroneous. 
Sec.  3092  requires  that  the  costs  "be  paid," 
and  this  means  paid  to  the  plaintiff.  How- 
ever, when  the  plaintiff  moved  to  set  aside 
the  order  this  technical  error  was  not  made 
a  ground  of  objection  and  the  trial  judge 
makes  no  mention  of  it  in  his  carefully  pre- 
pared opinion.  Evidently  the  payment  to 
the  clerk,  or  "into  court,"  as  it  is  termed  in 
the  order  appealed  from,  waa  not  relied  on 
as  a  defect.  Of  course  the  money  could  have 
been  obtained  by  the  plaintiff  at  any  time 
from  the  clerk  by  simply  applying  for  it. 
Under  these  circumstances  the  contention 
now  made  does  not  seem  substantial. 

Bt  the  Coxjbt, — Order  affirmed. 

ViNJE,  J.  {dissenting). — I  am  unable  to 
concur  in  the  conclusion  that  an  oral  stipula- 
tion made  in  open  court  and  upon  which  a 
judgment  is  based  is  by  force  of  sec.  3  of 
Circuit  Court  Rule  V.  not  obligatory  upon 
another  trial.  The  [267]  rule  referred  to  was 
not  intended  to  apply  to  oral  stipulations 
made  in  open  court  during  the  trial,  taken 
down  by  tlie  reporter  and  acted  upon  by  the 
court,  for  it  is  well  settled  that  statutes  or 


556 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


rules  of  court  requiring  stipulations  to  be  in 
writing,  in  order  to  bind  the  parties,  do  not 
apply  to  stipulations  made  in  open  oourt. 
Lewis  V.  Wilson,  151  U.  S.  651,  14  S.  Ct. 
419,  38  U.  S.  (L.  ed.)  267;  Savage  v.  Blanch- 
ard,  148  Mass.  348,  19  N.  E.  396;  Prestwood 
V.  Watson,  111  Ala.  604,  20  So.  600;  Hearne 
V.  De  Young,  111  Cal.  373,  43  Pac.  1108; 
Caldwell  v.  McWilliams,  66  Ga.  99 ;  Welch  v. 
Bennett,  39  Ind.  136;  Carpenter  v.  Pirner, 
107  N.  Y.  S.  875;  Staples  v.  Parker,  41  Barb. 
(X.  Y.)  648;  Corning  v.  Cooper,  7  Paige  (N. 
Y.)  587;  36  Cyc.  1282;  44  Cent.  Dig.  3054. 
Such  stipulations,  unless  contrary  to  law  or 
public  policy,  are  binding,  and  may  even  be 
enforced  by  the  court  on  its  own  motion, 
since  it  is  in  a  sense  a  party  thereto. 

1  am  further  of  the  opinion  that  when  in 
an  ejectment  case  it  is  stipulated  that  plain- 
tiff's tax  title  is  good  as  to  some  of  the 
parcels  in  dispute  and  invalid  as  to  tbc  re- 
mainder there  is  no  room  for  argument  as  to 
how  judgment  shall  go,  and  therefore  the 
ground  of  the  decision  in  Hewitt  v.  Wisconsin 
River  Land  Co.  81  Wis.  646,  51  N.  W.  1016, 
does  not  apply  to  this  case.  Such  stipulations 
as  to  title,  unless  a  party  is  relieved  there- 
from, ought  to  be  construed  to  be  an  effectual 
waiver  of  the  right  to  a  second  trial,  especial- 
ly where,  as  here,  the  parties  have  subse- 
quent to  judgment  acted  upon  it,  and  plain- 
tiff has  thereby  lost  its  right  to  stand  upon 
the  title  it  has  when  the  action  was  begun. 
Speaking  of  an  oral  stipulation  made  in  open 
court  in  Savage  t.  Blanchard,  148  Mass.  348, 
19  N.  E.  396,  the  court  says: 

"The  present  plaintiff  comes  into  court  re- 
lying on  a  judgment  obtained  in  consequence 
of  the  order  of  the  court  which  was  procured 
by  the  agreement  in  question,  and  he  cannot 
repudiate  the  agreement  while  he  takes  the 
benefit  of  its  consquences." 

Much  less  should  the  defendants  here  be 
heard  to  question  [268]  the  validity  of  the 
judgment  obtained  by  reason  of  the  stipula- 
tion entered  into,  since  by  means  of  it, 
through  the  quitclaim  deed,  they  have  shorn 
the  plaintiff  of  the  means  of  contesting  that 
part  of  the  judgment  favorable  to  the  defend- 
ants. 

Marshall  and  Barnes,  JJ.  We  concur  in 
the  foregoing  dissenting  opinion  of  Mr.  Jus- 
tice Vinje.        ' 


NOTE. 

Statutory  Bislut  to  New  Trial  ia 
Ejeotment. 

This  note  reviews  the  recent  cases  concern- 
ing the  statutory  right  to  a  new  trial  in 
actions  of  ejectment,  and  is  supplemental 
to  the  note  to  Clairview  Park  Imp.  Co.  v. 
Wayne  Circuit  Judge,  Ann.  Cas.  1914C  734. 


In  addition  to  the  reported  case,  apparently 
the  only  recent  cases  on  this  subject  are  those 
which  arose  in  Indiana,  prior  to  the  statute 
(Acts  1913,  p.  673)  by  which  the  stetutory 
right  to  a  new  trial  was  eliminated,  and  ap- 
plications for  a  new  trial  in  ejectment  were 
required  to  be  made  "under  the  same  restric- 
tions, and  on  the  same  grounds  as  are  pro- 
vided for  in  other  civil  actions." 

In  Gilchrist  v.  Hatch,  183  Ind.  371,  106  N. 
E.  694,  reveraiyig  (Ind.)  100  N.  E.  473,  the 
court  explained  the  classes  of  action  to  which 
the  statute  applied  as  follows:  *Trior  to 
the  Act  of  1913  (Acts  1913,  p.  673,  sec.  1110 
Burns  1914)  there  were  three  classes  of  cases 
in  which  a  new  trial  as  of  right  might  be 
demanded  under  sec.  1110  Burns  1908,  sec. 
1064  R.  S.  1881:  (1)  In  a  suit  to  recover 
possession  of  real  estate;  (2)  in  an  action  to 
quiet  title  to  real  estate,  and  (3)  in  a  par 
tition  proceeding  wherein  the  title  to  the 
property  was  in  question.  It  had  been  held, 
however,  that  where  two  or  more  substan- 
tive causes  of  action  proceeded  to  judgment 
in  the  same  cause,  one  entitling  the  loaing 
party  f^  a  new  trial  as  of  right  and  the 
other  not,  the  statute  would  not  apply  and 
a  motion  for  a  new  trial  without  cause  should 
be  denied.  Bennett  v.  Closson  (1894)  138 
Ind.  542;  Wilson  v.  Brookshire  (1890)  126 
Ind.  497,  9  L.R.A  792.  Appellants  take  the 
position  that  api/ellee's  complaint  does  not 
proceed  on  the  theory  of  an  action  to  recover 
possession,  or  to  quiet  title  or  to  have  land 
partitioned  and  the  title  determined.  In 
fact,  it  is  urged  that  the  essential  thing 
sought  by  the  complaint  and  made  the  basic 
and  primal  cause  of  action,  was  the  rescis- 
sion and  avoidance  of  the  written  contract 
entered  into  by  appellee  and  appellant  Grif- 
fith. In  this  connection,  we  are  not  immind- 
ful  of  those  cases  which  hold  that  in  actions 
brought  merely  to  enforce  or  cancel  a  lien  on 
realty  or  a  contract  in  relation  thereto,  no 
new  trial  as  of  right  was  permitted  by  the 
statute.  Rtudabaker  v.  Alexander  (1913) 
179  Ind.  189,  100  N.  E.  10,  and  cases  there 
cited.  But  in  this  case,  however,  although 
the  transaction  between  appellee  and  Grif- 
fith, and  the  contract  itself,  are  set  out  in 
detail  for  the  purpose  of  showing  the  decep- 
tion which,  it  is  alleged,  was  practiced  on 
appellee,  yet  none  of  the  parties  sought  to 
establish  any  rights  under  the  contract  or 
*  asked  to  be  relieved  from  performing  any  of 
its  covenants.  The  whole  theory  of  the  plead- 
ing is  that  of  a  suit  to  annul  a  deed  which 
was  obtained  by  fraud  and  to  reinvest  and 
quiet  title  in  the  grantor.  In  such  an  action 
the  losing  party  was  entitled  to  a  new  trial 
as  of  right.  Tomlinson  v.  Tomlinson  (1904) 
162  Ind.  530,  534;  Warburton  v.  Crouch 
(1886)  108  Ind.  83;  Physio-Medical  College 
V.Wilkinson  (1883)  89  Ind.  23.     .     .     .    The 
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facts  pleaded  in  the  case  at  bar  are  sufficient 
to  show  the  existence  in  each  party  to  the 
controversy  of  a  claim  adverse  to  that  of  the 
otlier  side  and  there  can  be  no  doubt  that  the 
ultimate  issue  viras  that  of  title.'' 

Undfir  the  statutes  repealed  by  the  Act  of 
1913  where  the  title  to  land,  or  a  claim  to  a 
lien  or  interest  therein,  was  asserted,  and  the 
plaintiff  sought  to  remove  that  interest  and 
thus  to  clear  his  own  title,  the  losing  party 
was  entitled  to  a  new  trial  as  of  right,  no 
matter  what  form  the  issues  assumed,  al- 
though if  the  sole  object  of  the  suit  was  to 
enforce  a  lien  the  rule  was  different.  Follette 
V.  Anderson,  56  Ind.  App.  524,  105  N.  E.  703. 
But  where  two  or  more  substantive  causes  of 
action  proceeded  to  judgment  in  the  same 
case,  one  cause  falling  under  the  class  in 
which  a  new  trial  as  of  right  could  be  grant- 
ed, and  the  other  not  falling  under  this  class, 
the  latter  controlled,  and  the  new  trial  as 
of  right  was  denied.  Tuell  v.  Homann  (Ind.) 
108  N,  E.  696;  Frankel  v.  Voss  (Ind.)  109 
N.  E.  55;  Donlon  v.  Maley  (Ind.)  110  N.  E. 
92;  Trook  v.  Trook  (Ind.)  110  N.  E.  1004. 
See  also  Nesbit  v.  English,  58  Ind.  App.  10, 
107  N.  E.  552.  See  also  Gates  v.  Sweet,  58 
Ind.  App.  689,  108  N.  £.  881.  And  where  the 
question  of  title  to  the  land  was  only  in- 
cidental to  the  main  question  involved  in  the 
action,  a  new  trial  as  of  right  would  not  be 
granted.  Hensler  v.  Fountain  Park  Co.  57 
Ind.  App.  100,  106  N.  E.  384;  Nesbit  v.  Eng- 
lish, 58  Ind.  App.  10,  107  N.  E.  552;  Gates 
v.  Sweet,  68  Ind.  App.  689,  108  N.  E.  881. 
In  Gates  v.  Sweet,  supra,  the  court  said: 
**Tfae  first  paragraph  of  complaint,  in  addi- 
tion to  alleging  facts  disclosing  the  right  to 
possession  of  appellant  as  against  the  ap- 
pellee, likewise  discloses  that  waste  was  com- 
mitted on  the  premises  by  appellee,  and  for 
which  he  seeks  damages.  Waste  is  a  well- 
rec<^pnized  common-law  action,  and  one  that 
was  frequently  resorted  to  as  a  remedy  by 
the  owner  of  the  fee  as  against  that  class  of 
tenants  that  came  within  the  common-law 
doctrine  of  waste.  Notwithstanding  that 
waste  is  a  substantive  cause  of  action,  the 
general  tenor  of  the  first  paragraph  of  the 
complaint  may  be  regarded  as  one  for  the  pos- 
session of  real  estate;  however,  the  conclu- 
sion we  have  reached  as  to  the  second  para- 
graph makes  it  unnecessary  to  extend  our 
discussion  as  to  the  first  paragraph  of  com- 
plaint. The  second  paragraph  of  complaint 
alleges  ownership  and  right  to  possession  of 
the  premises  in  appellant,  and  that  he  has 
been  deprived  of  the  possession  to  his  dam- 
age in  the  sum  of  $600,  and  proceeds  no  fur- 
ther in  this  behalf.  It  then  avers  that  ap- 
pellant is  the  owner  and  entitled  to  harvest 
the  growing  crops  on  the  premises,  and  appel- 


lee will  appropriate  the  same  to  his  own  use 
and  prevent  appellant  from  harvesting  tJie 
crops  to  his  irreparable  injury,  unless  appel- 
lee be  restrained  by  the  court.  The  insolven- 
cy of  appellee  is  alleged,  and  if  he  is  permitted 
to  appropriate  the  crops  to  his  own  use, 
appellant  will  be  without  a  remedy.  The 
prayer  is  that  appellee  be  enjoined  from  har- 
vesting and  appropriating  to  his  own  use  the 
growing  crops  and  pasture,  and  the  enjoined 
from  molesting,  interfering  with,  or  prevent- 
ing appellant  from  harvesting  and  caring  for 
his  crops  on  the  premises.  There  is  no  specific 
prayer  for  possession.  .  .  .  Taking  into 
consideration  the  entire  scope  of  the  second 
paragraph  of  complaint,  it  discloses  that  the 
title  and  right  of  possession  were  but  inci- 
dental to  the  main  relief  sought,  which  was 
that  appellee  be  prevented  by  injunctive  re- 
lief from  appropriating  the  crops  to  his  own 
use,  and  from  interfering  with  appellant  while 
harvesting  the  same.  If  this  is  the  correct 
construction  to  be  given  this  paragraph  of 
complaint,  then  the  court  did  not  err  in  re- 
fusing a  new  trial  as  of  right  as  to  the  entire 
cause  of  action." 

In  Trook  v.  Trook  (Ind.)  110  N.  E.  1004  it 
was  held  that  where  a  new  trial  as  of  right 
was  improperly  allowed,  the  order  allowing 
it  could  thereafter  be  vacated;  and  that  in 
case  of  a  change  of  venue,  the  court  to  which 
the  cause  was  brought  had  authority  to  in- 
quire into  the  correctness  of  an  order  made 
before  the  cause  reached  that  court. 

In  Warner  v.  Reed  (Ind.)  113  N.  E.  386  it 
was  held  that  the  granting  of  a  new  trial  be- 
fore the  rendition  of  the  judgment  in  the  first 
trial  was  an  irregularity  which  could  be 
waived. 

In  Warner  v.  Reed  (Ind.)  113  N.  E.  386  it 
was  held  that  a  motion  made  after  the  second 
trial,  to  vacate  both  the  order  of  a  new  trial 
and  the  verdict  of  the  jury,  was  too  late. 
In  that  case  the  court  said:  "If  appellant 
felt  aggrieved  by  the  ruling  granting  appellee 
a  new  trial  as  of  right,  and  'considered  that 
such  order  was  improperly  granted,'  it  was 
his  duty  under  the  facts  disclosed  by  the 
record  as  hereinafter  indicated,  in  the  first 
instance  and  'at  the  first  opportunity  present- 
ed, to  challenge  such  order  for  any  and  all 
reasons'  and  demand  that  it  be  vacated." 

The  fact  that  on  the  first  trial  the  de- 
fendant asked  and  was  granted  leave  to 
open  and  close,  has  been  held  not  to  af- 
f^t  the  defendant's  right  to  a  new  trial. 
Follette  V.  Anderson,  56  Ind.  App.  524,  105 
N.  E.  793. 

In  Warner  v.  Reed  (Ind.)  113  N.  E.  386, 
the  overruling  of  a  motion  for  a  new  trial 
as  a  matter  of  right  was  held  not  to  be  a 
proper  ground  for  a  new  trial  for  cause. 
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Cmr  OF  CEDAR  BAPIDS. 


Iowa  Supreme  Court— April  14,  1914. 


166  Iowa  696  f  146  N.  W.  827, 


Mnniolpal    Corporations    —    Notlee    of 
Claim  —  Injury  to  Wife  or  Child. 

Acts  22<i  Gen.  Assem.  c.  26,  §  1,  enacted  in 
1888,  provided  that,  in  cases  of  personal  in- 
jury from  defective  streets,  etc.,  no  suit  shall 
be  brought  against  a  municipal  corporation 
after  6  months  from  the  time  of  injury,  un- 
less written  notice  specifying  the  place  and 
circumstances  of  the  injury  shall  be  served 
upon  it  within  90  days  after  the  injury, 
which  provision  was,  in  different  language, 
carried  into  Code  1897,  §  3447,  which  pro- 
vides that  an  action  may  be  brought  within 
the  times  herein  limited  after  they  accrue, 
and  not  afterwards;  subdivision  1,  those 
actions  "founded  on"  injury  to  the  person 
on  account  of  defective  streets  within  3 
months,  unless  written  notice  specifying  the 
time,  place,  and  circumstances  of  the  injury 
be  served  upon  the  municipality  within  60 
days  from  the  happening  of  the  injury;  sub- 
division 3,  those  "founded  on"  injuries  to 
the  person  or  reputation,  including  injuries 
to  relative  rights,  whether  based  on  contract 
or  tort,  or  for  a  statutory  penalty,  within 
two  years.  Held,  that  section  3447,  subd.  1, 
was  applicable  to  an  action  for  damages  for 
the  loss  of  the  services,  etc.,  of  plaintiff's 
minor  son  by  injuries  from  a  defective  side- 
walk, so  that  an  action  could  not  be  main- 
tained, if  notice  of  injury  was  not  given  as 
required  thereby;  the  words  "founded  on" 
meaning  to  serve  as  a  base  or  basis  for,  and 
not  necessarily  contemplating  a  direct  in- 
jury to  the  person  suing. 

[See  note  at  end  of  this  case.] 

Purpose  of  Requirement  of  Notice. 

The  purpose  of  the  notice  required  by  Code 
1897,  §  3447,  subd.  1,  requiring  actions 
founded  on  injuries  to  the  person  because  of 
defects  in  sidewalks  to  be  brought  within 
three  months,  unless  written  notice  of  the 
time  and  place  of  injury  be  served  within  60 
days  from  the  injury,  is  to  inform  the  city 
authorities  of  the  location  of  the  defect  and 
the  circumstances  attending  the  accident,  so 
as  to  enable  them  to  investigate  the  city's 
liability  while  the  facts  are  fresh,  and  ascer- 
tain the  character  of  the  defect  and  injuries 
while  witnesses  are  obtainable. 

[See  generally  16  Ann.  Cas.  172.] 

Statutes  --  Constmotion  — -  Statutes  in 
Pari  Materia. 

It  is  the  court's  duty  in  interpreting  re- 
lated statutes  to  give  effect  to  both  of  them, 
if  possible,  rather  than  to  destroy  one  of 
them. 

[See  generally  Ann.  Cas.  1915A  186.] 


Appeal  from  District  Courts  Linn  county: 
Smith,  Judge. 

Action  for  damages.  Ren  Palmer,  plaintiff, 
and  City  of  Cedar  Rapids,  Iowa,  defendant 
Judgment  for  defendant.  Plaintiff  appeals 
The  facts   are   stated  in  the  opinioL     Ar 

FIRMfiD. 

Bickel  d  Dennis  for  appellant. 
Barnes  d  Chamberlain  for  appellee. 

[596]  Deemeb,  J. — ^According  to  the  allega- 
tions of  the  petition,  plaintiff's  minor  son  was 
injured  by  a  fall  upon  one  of  the  sidewalks 
in  defendant  city  which,  it  was  claimed,  the 
city  negligently  failed  to  manage,  maintain, 
and  keep  in  repair.  The  accident  occurred 
on  January  8,  1910,  and  this  action  was  not 
commenced  until  January  31,  1911.  The  dam- 
ages asked  were  for  loss  of  the  services  of  the 
minor,  and  for  costs  and  expenses  incurred  in 
furnishing  nurses,  medical  attendance,  and 
medicines. 

The  demurrer  was  upon  the  ground  that,  as 
plaintiff  served  no  notice  upon  the  city  within 
three  months  after  the  accident  occurred,  the 
action  is  barred.  Plaintiff's  cause  of  action 
is  not  for  injuries  to  his  person;  but  it  is 
founded  upon  an  injury  to  bis  minor  son,  and 
for  damages  because  of  the  loss  of  tiie  services 
of  the  child,  and  of  expenses  incurred,  due  to 
the  injury  received  by  him. 

The  Code  of  1873  provided  that  actions 
founded  on  injuries  to  the  person  should  be 
brought  within  two  years  after  the  cause 
thereof  accrued.     The  section  2,529. 

[597]  In  the  year  1888  the  Legislature 
passed  an  act  entitled  ''An  act  limiting  the 
time  of  making  claims  and  bringing  suits 
against  municipal  corporations  including 
cities  organized  under  special  charters."  Hiis 
act  provided  that: 

Section  1.  In  all  cases  of  personal  injury 
resulting  from  defective  streets  or  sidewalks 
or  from  any  cause  originating  in  the  neglect 
or  failure  of  any  municipal  corporation,  or  its 
officers  to  perform  their  duties  in  construct- 
ing or  maintaining  streets  and  sidewalks,  no 
suit  shall  be  brought  against  the  corporation 
after  six  months  from  the  time  of  the  injury 
unless  written  notice  specifying  the  plaee  and 
circumstances  of  the  injury  shall  have  been 
served  upon  such  municipal  corporation  with- 
in ninety  days  after  the  injury. 

Sec.  2.  All  the  provisions  of  this  act  shall 
be  applicable  to  all  cities  in  this  state  now 
organised  under  special  charters.  (Acts  22d 
G.  A.  chapter  26.) 

This  act  found  its  way  into  McClain's  Code 
as  sections  633  and  634,  under  title  4,  chapter 
10,  relating  to  cities  and  incorporated  towna 
The  act  is  now  found  in  somewhat  different 
language  in  chapter  2  of  title  18  of  the  Code 
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of  1897,  "relating  to  procedure  in  courts  of 
original  jurisdiction/'  and  as  it  now  stands 
reads  as  follows: 

Section  3447.  Actions  may  be  brought 
within  the  times  herein  limited,  respectively, 
after  their  causes  accrue,  and  not  afterwards, 
ezoept  when  otherwise  specially  declared: 

1.  In  Actions  for  Injuries  from  Defects  in 
Roads  or  Streets — ^Notice.  Those  founded  on 
injury  to  the  person  on  account  of  defective 
roads,  bridges,  streets  or  sidewalks,  within 
three  months,  unless  written  notice  specify- 
ing the  time,  place  and  circumstances  of  the 
injury  shall  have  been  served  upon  the  county 
or  municipal  corporation  to  be  charged  with- 
in sixty  days  from  the  happening  of  the  in- 
jury.    ... 

3.  Those  founded  on  injuries  to  the  per- 
son or  reputation,  including  injuries  to  rela- 
tive rights,  whether  based  on  contract  or 
tort,  or  for  a  statute  penalty,  within  two 
years;  and  those  brought  to  set  aside  a  will, 
within  five  years  from  the  time  the  same  is 
filed  in  the  clerk's  office  for  probate  and  notice 
thereof  is  given.    .    .    . 

[598]  This  change  was  made  by  the  Code 
commission,  and  from  its  report  we  quote 
the  following:  "Two  new  subdivisions  are 
inserted;  the  first  covering  the  provisions  of 
^d  G.  A.  chapter  25  (McO.  section  633), 
extended  so  as  to  apply  to  counties  as  well 
as  cities  and  towns,  and  the  second  to  cover 
Code,  section  486  (McC.  section  665),  which 
seems  more  appropriate  here  than  in  the  place 
where  it  has  been  found  heretofore.  In  sub- 
division 3  are  inserted  words  extending  the 
meaning  of  the  term  injuries'  as  used,  and 
a  clause  is  added  to  cover  actions  to  set  aside 
a  will  which  have  not  heretofore  apparently 
been  covered  by  any  of  the  Code  provisions." 
Report  of  Code  Commission,  page  98. 

Paragraphs  1  and  4  of  section  2,529  of  the 
Code  of  1873  (section  3,734  of  McClain's 
Code),  from  which  paragraph  3  of  section 
3,447  of  the  present  Code  was  borrowed,  read 
as  follows: 

1.  Actions  founded  on  injuries  to^  the  per- 
son or  reputation,  .  .  Whetner  based 
on  contract  or  tort,  or  for  a  statute  penalty, 
within  two  years: 

4.  Those  founded  on  unwritten  contracts, 
those  brought  for  injuries  to  property,  or  for 
relief  on  the  ground  of  fraud  in  cases  hereto- 
fore solely  cogpnizable  in  a  court  of  chan- 
cery, and  all  other  actions  not  otherwise  pro- 
vided for  in  this  respect,  within  five  years. 

Plaintiff's  action  was  not  commenced  until 
more  than  one  year  after  the  cause  thereof 
accrued,  and  he  gave  no  notice  to  the  city 
at  any  time,  of  his  claim,  etc.,  until  he  served 
the  original  notice  in  this  case,  which  was 
more  than  a  year  after  the  accident  happened. 
The  demurrer  is  based  upon  the  thought  that 
the  action  is  barred  under  paragraph  1  of 


section  3447  of  the  Code.  Plaintiff  contends, 
however,  that,  as  the  action  was  for  injuries 
to  his  relative  rights,  it  is  governed  by  para- 
graph 3  of  section  3447,  and  that  it  was 
not  barred  until  two  years  after  the  cause 
thereof  accrued. 

The  object  of  the  section  with  reference 
to  notice  is  [599]  well  understood.  It  is  to 
apprise  the  city  authorities  of  the  location 
of  the  defect  and  the  circumstances  attending 
the  accident  with  such  reasonable  certainty 
as  will  enable  them,  not  only  to  investigate 
the  city's  liability  while  the  facts  are  fresh, 
but  also  to  ascertain  what  evidence  there  may 
be  of  conditions  then  existing  and  of  the 
character  of  the  injuries  sustained  while  wit- 
nesses are  at  hand.  Giles  v.  Shenandoah,  111 
la.  83,  82  N.  W.  466. 

The  necessity  and  desirability  of  such  a 
notice  is  just  as  important  whether  the  in- 
juries are  to  the  absolute  or  relative  rights 
of  the  plaintiff.  But  it  is  insisted  that  the 
statute  must  be  given  a  reasonable  interpre- 
tation, and  all  of  its  provisions  taken  to- 
gether, and  that,  when  so  done,  it  is  manifest 
that  paragraph  1  has  no  reference  whatever 
to  injuries  to  relative  rights,  although  found- 
ed on  injuries  to  the  person.  Had  there  been 
no  change  in  the  statute  after  its  original 
enactment,  the^^  would  be  much  force  in  this 
position  for,  as  it  originally  passed,  what  is 
now  paragraph  1  read,  "in  all  cases  of  per- 
sonal injuries,"  etc.,  and  the  ultimate  time 
limit  seems  to  have  been  two  years.  As  the 
statute  now  reads,  the  ultimate  limit  is  two 
years,  if  notice  is  served  within  sixty  days 
after  the  happening  of  the  accident,  and,  if 
no  notice  be  served  within  the  sixty  days,  the 
action  must  be  commenced  within  three 
months ; .  and  the  statute  is  broadened  so  as 
to  cover  actions  "founded  on  injury  to  the 
person,"  instead  of  "all  cases  of  personal  in- 
jury." 

Appellant  says  that  we  have  heretofore  read 
paragraph  1  of  section  3,447  out  of  the  stat- 
ute of  limitations,  in  Cushing  v.  Winterset, 
144  la.  260,  122  N.  W.  915,  and  in  a  sense 
this  is  true;  but  we  had  no  authority  to  nor 
did  we  repeal  the  statute.  In  that  case  the 
holding  was  that  the  right  to  bring  suit  was 
not  extended  to  a  minor  or  an  insane  person 
in  virtue  of  the  provisions  of  section  3453  of 
the  Code.  Whether  found  in  its  proper  place 
or  not,  this  provision  of  the  law  must  be 
given  force  and  effect. 

The  first  point  to  be  decided,  then,  is  wheth- 
er plaintiff's  [600]  cause  of  action  is  founded 
on  an  injiiry  to  the  person,  rather  than  an 
action  for  injury  to  the  person.  The  words 
"founded  on"  mean  "to  serve  as  a  base  or 
basis  for,"  and  do  not  necessarily  import  a 
direct  injury  to  the  person  bringing  the  suit. 
Again,  the  propriety  or  necessity  for  such 
a  notice  is  as  great  whether  the  action  be  for 
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direct  injuries  or  be  to  relatire  rights  based 
upon  an  injury  to  the  person  of  another,  and 
the  mischief  aimed  at  in  the  statute  is  as 
great  in  one  case  as  the  other. 

Appellant  contends,  however,  that,  as  para- 
graph 3  of  the  present  statute  is  made  to 
apply  to  injuries  to  relative  rights,  and  para- 
graph 1  is  not  so  extended,  in  construing 
the  two  together  it  should  be  held  that  para- 
graph 1  relates  only  to  direct  injuries  to  the 
person,  and  not  to  relative  rights.  Of  course 
these  paragraphs  must  be  construed  together, 
and,  if  they  related  to  the  same  kind  of  in- 
juries appellant's  argument  would  be  of  great 
force.  The  difficulty  lies  in  the  proposition 
that  both  provisions  relate  to  the  same  kind 
of  injuries,  which  is  manifestly  incorrect. 
Paragraph  1  relates  to  injuries  on  account  of 
defective  roads,  bridges,  streets,  or  sidewalks, 
where  a  county  or'  city  is  sought  to  be  held 
liable,  and  paragraph  3  to  injuries  to  the  per- 
son or  reputation  in  general,  whether  based 
on  contract  or  tort,  or  for  a  statutory  penalty, 
including  relative  rights.  If  the  action  be 
founded  on  injury  to  the  person,  one  para- 
graph is  as  broad  as  the  other,  save  that  one 
is  made  to  apply  to  a  particular  kind  of 
wrong,  and  the  otiier  is  unlimited.  If  the 
minor  were  bringing  suit  in  his  own  name, 
it  is  very  clear  that  his  actioiik  would  be  gov- 
erned by  paragraph  1  of  the  section,  rather 
than  by  paragraph  3,  and  the  same  rule 
should  be  adopted  where  the  action  is  brought 
by  a  parent -because  of  personal  injuries  to 
a  minor  child,  due  to  a  defective  street,  side- 
walk, or  highway.  This  is  the  only  theory 
upon  which  these  statutes  may  be  reconciled, 
and  it  is  our  duty  in  interpreting  them  to  give 
both  force  and  effect,  if  this  can  be  done, 
rather  than  to  set  aside  or  destroy  one  or 
[601]  the  other.  These  are  cardinal  rules  of 
construction,  for  which  no  authorities  need 
be  cited. 

Appellant  relies  upon  Wysocki  v.  Wiscon- 
sin Lakes  Ice,  etc.  Co.  125  Wis.  638,  104  N.  W. 
707,  and  Gatzow  v.  Bucning,  106  Wis.  1,  81 
N.  W.  1003,  49  L.R.A.  475,  80  Am.  St.  Rep. 
17.  These  are  both  Wisconsin  cases,  and  the 
statute  in  that  state  reads,  "no  action  to  re- 
cover damages  for  injury  to  the  person;" 
while  ours  reads,  "those  (actions)  founded 
on  injury  to  the  person."  The  Wisconsin 
cases  proceed  along  the  lines  argued  by  ap- 
pellant's counsel;  but  the  language  of  the 
two  statutes  is  so  different  that  we  do  not 
think  the  Wisconsin  rule  is  applicable  here. 
Til  at  the  foundation  of  plaintiff's  right  of 
action  was  injury  to  the  son  is  so  clear  that 
no  authority  need  be  cited  in  support  of  the 
proposition.  But  see  Sherman  v.  Western 
Stage  Co.  22  la.  556 ;  Emmert  v.  Grill,  39  la. 
690. 

As  plaintiff  gave  no  notice  as  required  by 
paragraph  1  of  the  statute  quoted,  and  did 


not  bring  his  suit  until  more  than  a  ji 
after  the  accident  happened,  we  think  his 
petition  was  demurrable,  and  that  the  trial 
court  was  right  in  its  holding. 

The  judgment  must  therefore  be  and  it  ia 

Affirmed. 

Ladd,  C.  J.,  and  Gaynor  and  Withrow,  JJ^ 
concurring. 

NOTE. 

Notice  to  Mnaicipality  a«  Prere%misito 
to  Action  for  Injury  to  Wife  or  ClUld 
of  Plaintiff. 

The  holding  of  the  reported  caae,  that  notice 
to  a  municipality  is  a  prerequisite  to  the 
bringing  of  an  action  by  a  person  for  an  in- 
jury sustained  by  his  wife  or  child,  is  sup- 
ported by  the  decisions  in  two  New  York 
cases.  Kellogg  v.  New  York,  16  App.  Div. 
326,  44  N.  Y.  S.  39,  4  N.  Y.  Annot.  Cas. 
182;  White  v.  New  York,  16  App.  Div.  440,  44 
N.  Y.  S.  464.  In  the  reported  case  the  court 
construes  and  applies  a  statute  requiring  such 
a  notice  in  case  of  an  action  "founded  on  in- 
jury to  the  person"  from  a  defective  street  or 
highway.  The  court  holds  that  the  notice  is 
essential  whether  the  injuries  are  to  the  ab- 
solute or  to  the  relative  rights  of  the  plain- 
tiff; that  is,  whether  the  action  is  for  a 
direct  injury  to  the  plaintiff,  or  for  an  injury 
to  the  person  of  another,  as  the  words  '* found- 
ed on,"  as  used  therein,  mean  "to  serve  as 
a  base  or  basis  therefor,"  and  so  do  not  neces- 
sarily import  a  direct  injury  to  the  person 
suing. 

Likewise,  in  Kellogg  v.  New  York,  15  App. 
Div.  326,  44  N.  Y.  S.  39,  4  N.  Y.  Annot.  Cas. 
182,  an  action  by  a  husband  to  recover  dam- 
ages for  the  loss  of  the  services  of  his  wife, 
occasioned  by  injuries  received  by  her,  whiHi 
were  alleged  to  have  been  caused  by  the  de- 
fendant, and  also  to  recover  for  the  expenses 
incurred  for  medicines,  medical  attendance, 
care  and  nursing  of  the  wife  rendered  neces- 
sary by  the  injuries  so  caused,  it  appeared 
tliat  a  New  York  statute  (Laws  1886,  c.  672, 
§  1)  provided  as  follows:  "No  action  against 
the  mayor,  aldermen  and  commonalty  .  .  . 
for  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  reason  of  the  negli- 
gence of  such  mayor,  aldermen  and  ooitamonal- 
ty  .  .  .  shall  be  maintained  unless  the 
same  shall  be  commenced  within  one  year 
after  the  cause  of  action  therefor  shall  have 
accrued,  nor  unless  notice  of  the  intention  to 
commence  such  action,  and  of  the  time  and 
place  at  which  the  injuries  were  received, 
shall  have  been  filed  with  the  counsel  to  the 
corporation,  or  other  proper  law  officer  there- 
of, within  six  months  after  such  cause  of  ac- 
tion shall  have  accrued."  The  court  held  that 
a  compliance  with  the  provisions  of  the  statute 
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IB  question  m  to  the  service  of  the  notice, 
was  a  condition  precedent  to  the  right  to 
bring  the  action,  and  that  in  the  absence  of 
such  a  notice  the  action  could  not  be  main- 
tained; nor  could  the  commencement  of  the 
suit  be  regarded  as  notice.  To  the  same  effect 
was  the  holding  in  White  y.  New  York,  16 
App.  Div.  440,  44  X.  Y.  S.  454,  which  was 
an  actum  by  the  plaintiff  to  recover  damages 
for  injury  to  the  health  of  his  wife  and  chil- 
dren, which  he  alleged  to  have  been  caused 
by  an  accumulation  of  surface  water,  the 
result  of  negligence  on  the  part  of  the  de- 
fendant. 

However,  in  Calabrease  v.  Chicago  Heights, 
189  111.  App.  634,  an  action  under  an  Illinois 
sUtute  (Hurd's  R.  S.  1912,  c.  70,  §  7;  J.  A 
A.  par.  6190)  providing  that  a  person  intend- 
ing to  sue  a  city  for  personal  injuries,  must 
file  a  notice  with  respect  to  the  accident,  it 
was  held  that  the  statute  applied  only  to  the 
case  of  a  person  about  to  bring  an  action  for 
injuries  to  his  own  person,  and  therefore  did 
not  apply  to  a  case  where  a  father  was  about 
to  bring  suit  to  recover  damages  which  he 
had  sustained  through  the  loss  of  the  serv- 
ices of  his  minor  son  and  for  expenses  in- 
curred in  curing  the  son  of  personal  injuries 
received  by  him  on  account  of  a  defective 
sidewalk. 
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February   13,   1914. 

73  W.  Va.  690;  80  S.  E,  1109. 


to  the  jury  to   say   whether   the  defendant 
has  abused  his  privilege. 

[See  Ann.  Gas.  191<)E  — ;  104  Am.  St.  Rep. 
143.] 

Words  Used  in  Qnalifled  Sense  —  Qnea- 
tion.  for  Jury. 

The  sense  in  which  actionable  words  were 
used,  when  the  utterance  thereof  has  been  at- 
tended by  facts  and  circumstances  indicat- 
ing their  use  in  a  qualified  sense,  so  as  to 
make  them  convey,  to  those  who  heard  them, 
a  meaning  different  from  the  one  ordinarily 
accorded  them,  is  a  question  for  jury  de- 
termination. 

Imstmotlons  —  Mitisation.  of  DwMAsea. 

Instructions  given  in  an  action  for  sland- 
er so  drawn  as  to  limit  the  effect  of  mitigat- 
ing circumstances  to  tlie  inquiry  as  to  the 
existence  of  actual  malice,  deprive  the  de- 
fendant of  the  benefit  of  the  consideration 
of  such  facts  hj  the  jury  in  the  ascertain- 
ment of  the  amount  of  the  damages  and  are 
erroneous. 

Intozioation  as  Mitisatlon. 

In  such  cases,  intoxication  of  the  defend- 
ant at  the  time  of  his  use  of  the  slanderous 
words  is  a  mitigating  circumstance,  prop- 
er for  the  consideration  of  the  jury  in  esti- 
mating the  damages. 

[See  note  at  end  of  this  case.] 

Provooation  as  Mitlsatioa. 

Provocation  by  the  plaintiff,  inducing  the 
utterance  of  the  slanderous  words,  is  a  miti- 
gating circumstance  also. 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Nicholas  county. 

Action  for  slander.  F.  N.  Alderson,  plain- 
tiff, and  L.  N.  Kahle,  defendant.  Judgment 
for  plaintiff.  Defendant  brings  error.  The 
facts  are  stated  in  the  opinion.     R£VEats£D. 

Morrison  d  Riele  and  O.  0.  Duff  for  plain- 
tiff in  error. 

Craig  d  Wolvertony  Brown  d  Eddy,  A.  N. 
Breckenridge,  James  0.  Bunting  and  R,  8. 
Spilman  for  defendant  in  error. 


Libel  and  Slander  —  Pleading. 

It  suffices,  in  a  common-law  count  for 
defamation  to  charge  in  appropriate  terms 
and  connection,  tlie  use  of  such  words  as 
"thief"  and  "robber,"  and  it  is  not  neces- 
sary to  charge  accusation  of  the  commission 
of  a  specific  offense. 

]>efenaes  —  Statutory  Action. 

The  common-law  defenses  of  privilege  in 
actions  for  defamation  are  available  in  ac- 
tions for   statutory   slander. 

Privilege  —  Altercation  over  Property 
Rights. 

A  communication  made  in  the  course  of 
an  altercation  concerning  personal  or  prop- 
erty rights  and  bearing  some  reasonable  re- 
lation to  the  subject-matter  of  the  contro- 
versy, is  privileged,  and  it  should  be  left 
Ann.  Ca8.  191 6E. — 36. 


[691]  PoFFEN BARGES,  J. — The  declaration 
in  this  action,  charging  the  utterance  of  slan- 
derous and  insulting  words  by  the  defendant, 
consists  of  two  counts,  in  the  first  of  which 
the  words  spoken  are  treated  as  actionable 
at  common  law  and  in  the  other  as  actionable 
under  the  statute.  There  was  a  demurrer  to 
the  first  count  only  and  the  court  overruled 
it. 

The  plaintiff  is  an  attorney  at  law  in  good 
standing  and  repute  and  the  defendant  a 
physician  and  the  owner  of  a  boarding  house. 
The  latter  had  instituted  a  criminal  proceed- 
ing against  a  certain  woman,  charging  her 
with  having  absconded  from  said  boarding 
house  after  having  obtained  credit  and  ac- 
commodation thereat,  with  intent  to  defraud 
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defendant  out  of  the  sum  of  $25.00.  She 
employed  the  plaintiff  as  her  attorney  in  the 
matter,  and,  on  the  day  fixed  for  her  trial 
before  a  justice  of  the  peace  and  at  the  office 
of  the  justice,  there  was  an  interview  be- 
tween plaintiff  and  defendant  in  the  course 
of  which  the  latter  denounced  the  former  as 
being  **a  Nicholas  County  robber,"  "a  West 
Virginia  cur,"  "a  Nicholas  County  cur  and 
thief,"  and  "a  thieving  cur"  and  charged  that 
he  was  ''trying  to  help"  the  woman  "to  rob" 
him: 

The  words  "thief"  and  "robber"  are  clearly 
actionable  at  common  law,  for  they  import 
guilt  of  criminal  offense.  Bourland  v.  Eid- 
son,  8  Grat.  ( Va. )  27 ;  Cheatwood  v.  Mayo,  5 
Munf.  (Va.)  16;  Smith  v.  Moore,  74  Vt.  81, 
62  Atl.  320;  Line  v.  Spies,  139  Mich.  484,  102 
N.  W.  993;  Dallin  v.  Mayer,'  122  App.  Div. 
676,  107  N.  Y.  S.  316,  It  is  not  necessary  to 
charge  a  specific  offense.  Odgers,  Lib.  and 
Slan.  pp.  47,  48.  It  suffices  to  charge  the  ut- 
terance of  a  general  word  or  words,  importing 
guilt  of  a  punishable  offense.  In  a  declaration 
in  a  civil  action,  the  high  degree  of  certainty, 
characteristic  of  [692]  indictments,  is  not  re- 
quired, and  the  gravamen  of  the  action  for 
slander  is  not  the  alleged  offense.  As  the 
count  charges  the  use  of  the  words  complained 
of  here  in  connection  with  professional  acts 
of  the  plaintiff,  and  consequent  loss  of  busi- 
ness and  impairment  of  professional  standing 
are  averred,  it  states  a  common  law  cause  of 
action,  even  though  the  epithets  applied 
should  not  be  regarded  as  actionable  when 
used  under  other  circumstances.  Moseley  v. 
Moss,  6  Grat.  (Va.)  534;  Hoyle  v.  Young,  1 
Wash.  (Va.)  150,  1  Am.  Dec.  446.  Obviously 
the  demurrer  was  properly  overruled. 

In  its  rulings  upon  prayers  for  instructions, 
the  trial  court  refused  to  submit  to  the  jury 
an  inquiry  as  to  whether  the  occasion  on 
which  the  words  complained  of  were  used, 
brought  the  defendant  within  the  immunity 
of  privilege  as  to  them,  and  gave  instructions 
80  framed  as  to  bar  such  inquiry.  They  were 
not  privileged  as  having  been  used  in  the 
course  of  judicial  procedure. 

The  altercation  took  place  outside  of  the 
justice's  office,  when  there  was  no  trial  in 
progress.  Some  or  all  of  the  denunciations 
were  repeated  after  the  parties  went  into 
the  office,  but  they  related  to  the  quarrel 
which  originated  outside  and  not  to  any  pro- 
cedure in  the  action.  There  was  in  fact  no 
trial  that  day,  the  justice  having  postponed 
it,  because,  in  his  opinion,  the  mental  con- 
dition of  the  parties  suggested  the  wisdom  of 
a  continuance. 

Two  other  grounds  of  privilege  are  sug- 
gested, defense  of  property  or  an  interest  of 
the  defendant  in  the  subject  matter  of  the 
interview  and  defense  of  his  character  or  per- 
sonal feelings,  both  of  which  rights  are  recog- 


nized by  law.  Odgers,  Libel  and  Slander  289, 
291;  NeweU  Def.  L.  and  S.,  sees.  108-110, 
pp.  509,  510.  Formerly,  these  defenses  to 
statutory  slander,  insulting  words,  were  not 
permitted  nor  could  the  defendant  justify  by 
plea  and  proof  of  the  truth  of  the  charges 
made  by  him.  Brooks  v.  Callowayi  12  Leigh 
(Va.)  466.  Such  was  the  judicially  declared 
effect  of  the  provision,  saying  no  plea,  excep- 
tion or  demurrer  should  be  sustained,  to  pre- 
clude a  jury  from  passing  upon  the  words 
charged  in  the  declaration.  But,  in  1849, 
the  statute  was  amended  by  the  elimination 
of  the  word  "plea"  and  "exception"  and  the 
insertion  of  a  provision  for  a  plea  of  justifica^ 
tion,  and  these  [693]  alterations  have  re- 
stored, or  conferred,  the  common  law  defense 
of  privilege.  Chaffin  v.  Lynch,  83  Va.  IOC,  1 
6.  E.  803.  The  right  incident  to  a  privilege 
of  this  kind  does  not  extend  so  far,  however, 
as  to  authorize  the  set  off  of  one  independent 
calumny  against  another.  A  communication, 
to  be  privileged  on  the  ground  of  defuse  of 
self  or  property  or  interest,  must  have  been 
made  under  an  honest  belief  of  its  truth,  and 
it  must  bear  some  reasonable  and  fair  relation 
to  the  right  invaded  and  intended  to  be  pro- 
tected. If  the  purpose  is  to  protect  a  prop- 
erty or  other  interest,  the  communication 
must  not  extend  to  something  wholly  foreign 
to  the  subject  matter  of  the  controversy.  If 
it  is  made  in  defense  of  character,  the  retort 
must  be  in  the  nature  of  an  answer  to  the 
attack  made,  Newell,  Def.  L.  &  S.,  sec.  110,  p- 
610,  sec.  120  p.  519.  ''This  case  must  be  dis- 
tinguished from  those  in  which  the  party 
pleading  the  excuse  of  "privilege"  is  guilty 
of  making  use  of  the  occasion  to  utter  charges 
of  a  character  foreign  to  its  legitimate  pur- 
pose. As,  for  instance,  if  this  defendant  had, 
in  addition  to  his  statements  in  relation  to 
the  supposed  theft,  gone  on  to  incriminate  the 
plaintiff  generally,  or  to  acuse  her  of  unchas- 
tity,  it  would  have  been  the  duty  of  the 
court,  in  an  action  for  uttering  such  charges, 
to  instruct  the  jury  that  as  to  such  words, 
not  appropriate  to  the  legitimate  objects  of 
the  occasion,  it  furnished  the  defendant  no 
excuse  whatever.'*  Wells,  J.,  in  Brow  v.  Hath- 
away 13  Allen  (Mass.)  239.  "But  even  in 
rebutting  an  accubation,  the  defendant  must 
not  intrude  unnecessarily  into  the  private 
life  of  his  assailant,  or  make  counter  char<!^ 
against  his  character,  unconnected  with  hi^ 
original  charge  against  the  defendant."  Od- 
gers, Lib.  and  Slan.  p.  202. 

The  defendant  is  not  necessarilv  held  to 
accountability  for  the  use  of  the  words  in 
their  technical  or  even  ordinarv  meaning. 
All  the  surrounding  circumstances  go  in  as 
evidence,  not  only  to  enable  the  jury  to  as- 
certain whether  the  language  used  was  spoken 
maliciously  and  properly  to  assess  the  dam- 
ages, but  also  to  determine  in  what  sense  they 
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were  used.  "The  defendant  may  plead  the 
drcumstanees  showing  that  the  words  were 
not  used  by  him  in  their  ordinary  significa- 
tion. .  .  .  He  is  allowed  thus  to  give  evi- 
dence of  all  the  surrounding  circumstances,  in 
order  to  place  the  jury  so  far  [694]  as  possi- 
ble in  the  position  of  by-standera,  so  they  may 
judge  how  the  words  would  be  understood  on 
the  particular  occasion."  Newell,  Def.  Lib. 
and  Slan.  see.  6,  p.  274.  'Teople  not  unfre- 
quently  use  words,  and  are  understood  to  use 
words,  not  in  their  natural  sense,  or  as  con- 
veying the  imputation  which  in  ordinary  cir- 
cumstances and  apart  from  their  surround- 
ings they  would  convey,  but  extravagantly 
and  in  manner  which  would  be  understood  by 
those  who  hear  or  read  them  as  not  conveying 
the  grave  imputation  by  a  mere  consideration 
of  the  words  themselves."  Lord  Herschell 
in  Australian  Newspaper  Ck>.  v.  Bennett 
[1894]  App.  Gas.  (Eng.)  287,  288;  Odgers* 
Lib.  and  Slan.  p.  121. 

Under  these  principles,  it  was  competent 
for  the  jury  to  find,  if  they  thought  the  evi- 
dence justified  them  in  doing  so,  that  the 
defendant  used  the  words  "robber,"  "thief" 
and  f*cur"  merely  by  way  of  denimciation  of 
the  plaintiff's  conduct  in  and  about  the  de- 
fense of  the  prosecution  of  the  woman,  con- 
ducted by  the  defendant,  and  without  actual 
malice  or  intent  to  cast  upon  the  plaintiff  any 
imputation  of  crime,  and  for  the  sole  purpose 
of  protecting  his  interest  in  the  litigation 
and  repelling  the  charge  of  drunkenness  made 
against  hinu  In  Chafifin  v.  Lynch,  cited,  the 
defendant,  in  the  course  of  a  controversy  con- 
ducted a  newspaper  on  a  question  of  veracity, 
called  the  plaintiff  a  "scoundrel"  and  said  he 
''would  be  unprincipled  enough  to  deny"  the 
act  he  had  been  accused  of  "when  charged 
with  it,"  and  the  court  held  the  communica- 
tion was  privileged,  and  left  it  to  the  jury  to 
say  whether  the  defendant  had  abused  his 
privilege,  and  had  acted  with  malice,  and 
not  honestly,  and  in  the  protection  of  his  own 
interest.  In  the  declaration  and  proof  are 
found  circumstances  indicating  the  use  of  the 
words  in  a  qualified  sense.  The  plaintiff 
charges  the  defendant  with  having  accused 
him  of  "trying  to  help"  the  woman  "to  rob" 
him,  and  then  uttering  the  denunciatory 
words,  "robber,"  **thief"  and  "cur."  And  the 
defendant  and  his  wife  testify  to  insults  given 
by  the  plaintiff  in  the  same  connection. 

In  view  of  the  facts  thus  disclosed,  the 
court  erred  in  refusing  to  give  the  following 
instruction:  "The  court  instructs  the  jury, 
that  the  real  question  for  you  to  determine 
first  in  this  case  is  was  the  words  or  epithets 
spoken  by  the  defendant  [695]  honestly  and 
in  good  faitli,  upon  probable  cause,  he  believ- 
ing at  the  time  the  plaintiff  was  trying  to 
take  advantage  of  him  in  the  cause  then 
pending  before  the  Justice's  court,  and  was 


the  act  done  for  a  laudable  purpose,  to  protect 
himself  and  his  property,  and  if  you  think 
from  the  preponderance  of  the  credible  evi- 
dence in  the  case  that  it  was  so  done,  then 
your  verdict  should  be  for  the  defendant." 
The  others  on  the  same  subject  were  prop- 
erly refused.  They  were  all  abstract  in  form 
and  some  of  them  assumed  as  true  facts  in 
issue. 

Two  instructions  given  at  the  instance  of 
the  plaintiff  were  erroneous  and  prejudicial 
in  that  they  precluded  the  jury  from  allowing 
certain  circumstances,  disclosed  by  the  evi- 
dence, to  mitigate  the  damages,  or,  if  they 
did  not  deny  this  right,  they  were  equivocal 
as  to  whether  they  could  have  such  effect  and, 
therefore,  misleading.  The  justice  said,  in  his 
testimony,  he  thought  Kahle  was  under  the 
influence  of  whiskey  on  the  occasion  of  his 
use  of  the  words  complained  of.  There  was 
also  evidence  that  the  plaintiff,  in  the  course 
of  the  altercation,  declared  the  defendant  was 
drunk  and  crazy  and  called  upon  by-standers 
to  take  him  away.  In  view  of  this  evidence, 
the  court  instructed  the  jury  that  the  intoxi- 
cation of  the  defendant,  if  any  "should  not  be 
considered  even  in  mitigation  of  damages  un- 
less" they  believed  "the  defendant  was  so 
badly  intoxicated  as  to  have  lost  control  of 
his  reason,  or  as  to  negative  malice."  So 
framed,  the  instruction  permitted  considera- 
tion of  the  circumstance  as  matter  of  com- 
plete exoneration  from  actual  malice,  and 
forbade  its  consideration  as  matter  of  mitiga- 
tion, affecting,  not  the  question  of  liability 
for  actual  malice,  but  only  the  quantum  of 
damages ;  for  it  told  the  jury  they  should  not 
consider  it  at  all,  unless  it  was  so  intense  as 
to  have  caused  loss  of  control  of  reason  or  to 
have  negatived  malice,  in  either  of  which 
cases  there  could  have  been  no  liability  be- 
yond the  consequences  of  legal  malice.  In 
effect,  the  instruction  says  the  circumstance 
cannot  mitigate  the  damages  unless  it  wholly 
prevents  recovery  on  one  of  the  grounds  of 
liability.  Plainly  it  means  drunkenness  of 
the  defendant  at  the  time  of  a  slanderous  ut- 
terance is  not  a  mitigating  circumstance  at 
all.  The  other  one  is  very  similar  and  is  con- 
demned by  the  same  process  of  reasoning.  It 
told  the  jury  heat  of  passion  on  the  occasion 
of  the  use  of  the  [696]  words  provoked  by 
quarrelsome  and  insulting  words  of  the  plain- 
tiff was  "no  defense  or  justification  for  the 
defendant  for  using  such  words,"  but  could 
be  "considered  only  upon  the  question  of 
actual  malice."  This  is  too  narrow,  since  it 
limits  consideration  of  the  circumstance  and 
its  effect  to  one  purpose  only,  and  denies  it 
force  and  effect  in  the  determination  of  the 
amount  of  the  damages.  The  manifest  ten- 
dency of  the  instruction,  if  not  its  design, 
was  to  deny  the  circumstance  any  mitigating 
effect,  in  case  of  liability  for  an  act  malicious 
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in  fact  as  contradistinguished  from  one  mali- 
cious in  law. 

Actual  malioe  on  the  part  of  the  defendant 
does  not  preclude  his  right  of  mitigation  by 
proof  of  circumstances  inducing  the  utterance 
of  the  slanderous  words  or  other  wrongful 
act.  ''If  the  malice  of  the  defendant  is  to  be 
punished  by  the  imposition  of  additional  dam- 
ages or  smart  money,  then  malice  on  the  part 
of  the  plaintiff,  by  which  he  provoked  the  in 
jury  complained  of,  should  be  subject  to  like 
punishment,  which,  in  his  case,  can  only  be 
inflicted  by  withholding  the  damages  to  which 
he  would  otherwise  be  entitled.  The  law  is 
not  so  one-sided  as  to  scrutinize  the  motives 
and  punish  one  party  to  the  transaction  for 
his  malicious  conduct  and  not  to  make  allow- 
ance for  the  infirmities  of  men  when  smart- 
ing under  the  sting  of  gross  and  immediate 
provocation."  Dixon,  C.  J.,  in  Morely  v.  Dun- 
bar, 24  Wis.  183;  Wilson  v.  Young,  31  Wis. 
574 ;  Fenelon  v.  Butts,  53  Wis.  344,  10  N.  W. 
501;  Corcoran  v.  Harran,  66  Wis.  120,  12  N. 
W.  468.  Grenerally  mitigating  circumstances 
are  not  allowed  to  reduce  the  actual  damages, 
but  they  may  reduce  without  wholly  defeat- 
ing, the  exemplary  or  vindictive  damages. 
Sutherland  on  Damages,  sees.  149  to  167. 

Intoxication  of  the  defendant  at  the  time 
of  the  utterance  of  the  slanderous  words  is 
a  mitigating  circumstance.  Sutherland  on 
Damages,  sec.  153;  18  Am.  &  Eng.  Enc.  of 
Law  (2d  ed.)  1007;  Howell  v.  Howell,  32 
N.  C.  84;  Gates  v.  Meredith,  7  Ind.  440; 
Jones  V.  Townsend,  21  Fla.  431,  58  Am.  Rep. 
676.  But  one  case  asserts  the  contrary,  Mix 
V.  McCJoy,  22  Mo.  App.  488,  not  a  court  of 
last  resort.  Provocation  is  also  a  mitigating 
circumstance.  Sutherland  on  Damages,  sec. 
152;  Cyc.  618;  18  Am.  &  Eng.  Enc.  of  Law 
(2d  ed.)  1007,  1108;  Newell,  Defamation, 
p.  615. 

Two  instructions,  requested  by  the  defend- 
ant and  refused  by  the  court,  were  designed 
to  direct  the  jury  to  the  subject  [697]  of 
mitigation  in  general  terms;  and  the  court, 
after  some  modifications  thereof,  gave  them. 
As  requested,  the  first  one  would  have  told  the 
jury  the  defendant  had  the  right  to  prove 
and  explain  all  the  facts  and  circumstances 
surrounding  the  speaking  of  the  words  and  to 
nhow  and  explain  them  in  mitigation  of  dam- 
ages. The  court  altered  it  so  aa  to  make  it 
say  the  jury  might  consider  the  facts  and 
circumstances  for  the  purpose  of  disproving 
malice  and  as  bearing  on  the  quantum  of  dam- 
ages. The  second  one,  as  offered,  would  have 
authorized  the  jury,  in  estimating  the  dam- 
ages, to  consider  all  the  attendant  facts  in 
mitigation  of  the  damages  and  also  the  degree 
of  malice  on  the  part  of  the  defendant.  This 
the  court  altered  only  to  the  extent  of  the 
insertion  of  the  phrase  "if  any"  after  the 
phrase  "mitigation  of  damages."    The  modi- 


fications were  clearly  not  prejudicial.  On  the 
contrary,  they  wrought  a  decided  improve- 
ment as  to  both  form  and  substance. 

But  neither  these  two  instructions  as  given 
nor  the  others  have  corrected  the  error  in  the 
two  given  at  the  instance  of  the  plaintiff, 
already  noted.  They  abstract  or  withhold 
from  the  operation  of  the  last  two  discussed, 
relating  to  mitigation,  the  principal  mitigat- 
ing circumstances  disclosed  by  the  evidence. 
If  not,  then  all  four  of  them  would  be  con- 
tradictory and  misleading. 

The  principle  of  mitigation  is  not  denied  by 
the  Virginia  cases.  On  the  contrary,  it  is 
expressly  asserted  and  approved  in  Bourlaud 
y.  Eidson,  8  Grat.  (Va.)  27.  It  is  also  de- 
clared in  Sweeney  v.  Baker,  13  W.  Va.  158, 
31  Am.  Rep.  757.  There  are  in  these  and 
other  decisions  enlightening  discussions  as  to 
the  right  to  prove,  under  the  plea  of  not 
guilty,  as  matter  w^orking  mitigation,  facts 
tending  to  establish  the  truth  of  the  words 
spoken,  and  subsequent  self-serving  declara- 
tions, but  this  case  involves  no  question  of 
that  kind. 

For  the  errors  noted,  the  judgment  will  be 
reversed,  the  verdict  set  aside  and  the  case 
remanded  for  a  new  trial. 

Reversed   and   remanded   for   new  trial. 

Robinson,  J.,  does  not  concur. 


NOTE. 

Intozicatiom  as   Jnatifteatlom  or  Mitt* 
sation  of  Slandor. 

Intoxication  at  the  time  of  the  speaking 
of  defamatory  words  is  no  defense  to  an  ac- 
tion for  slander  based  thereon.  Kendrick  v. 
Hopkins,  Gary  (Eng.)  93;  McKee  v.  Ingalls, 
5  111.  30;  Reed  v.  Harper,  26  la.  87,  95  Am. 
Dec.  774;  Williams  v.  McManus,  38  La.  Ann. 
161,  68  Am.  Rep.  171;  "Qui  peccat  ebrius, 
luat  sobrius."  Kendrick  v.  Hopkins,  supra. 
In  Reed  v.  Harper,  supra,  it  was  said:  "The 
only  point  insisted  on  in  argument  is,  that 
the  court  should  have  instructed  the  jury 
that  if  thev  believed  from  the  evidence,  that 
the  defendant  was  so  intoxicated  at  the  time 
he  spoke  the  words  that  he  did  not  know 
what  he  was  about,  the  plaintiff  could  not 
recover.  The  court  did  not  so  instruct,  but 
did  instruct  the  jury,  that  it  is  no  snflicient 
cause  to  defeat  the  action  if  it  appears  that 
the  defendant  was  drunk  when  he  uttered  thr 
words,  if  he  did  utter  thetai;  but  in  consider- 
ing the  amount  of  the  verdict,  it  was  their 
duty  to  consider  all  the  facts  and  circum- 
stances attending  and  surrounding  the  speak- 
ing of  the  words.  In  this  the  court  did  not 
err.     Drunkenness  will  not  excuse  a  slander.*^ 

By  the  weight  of  authority  the  fact  that  a 
person  was  intoxicated  at  the  time  of  speak- 
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lag  defamatory  words  is  admisBible  to  miti- 
gate the  damages  in  an  action  for  slander. 
Howell  y.  Howell,  32  N.  G.  84.    See  also  Ise- 
ley  T.  Lovejoy,  8  Blackf.    (Ind.)    462.     And 
see  the  reported  case.     In  Williams  v.  Mc- 
Manus,  38  La.  Ann.  161,  58  Am.  Rep.  171,  it 
was  said  that  drunkenness  ''may  perhaps  be  a 
matter  of  mitigation."    In  Gates  v.  Meredith, 
7  Ind.  440,  evidence  that  the  defendant  in 
an  action  for  slander  had  by  continued  dis- 
sipation become  reduced  to  a  besotted  con- 
dition was  held  to  be  admissible.    The  court 
said:     "On  the  trial  the  defendant  offered  to 
prove,  'that  at  the  time  of  the  speaking  of 
the    words    complained    of,    the    defendant's 
mind  was  so  besotted  by  a  long  course  of  dis- 
sipation, and  his  character  so  depraved,  that 
no  one  who  knew  him  would  pay  any  atten- 
tion  to  what   he   might  utter,  or   give   any 
credence  whatever  to  any  slanderous  charge 
he  might  make;'     but  the  court  refused  to 
permit  the  proof.     To  besot'  is  to  stupefy, 
to  make  dull  or  senseless,  to  make  to  dote; 
and  'to  dote'  is  to  be  delirious,  silly,  or  in- 
aanc.    These  are  some  of  the  meanings.     See 
Webster.     The    law    is   now   settled,   as   the 
general   rule,  that   mental   incompetency   in- 
tentionally and  knowingly  to  perform  an  act, 
tliough  produced  by  a  course  of  intemperance, 
exempts   from   legal    responsibility   for '  such 
act.    This  rule  is  made  to  apply  to  contracts 
and  to  crimes.     Taylor's  Med.  Jur.  653.     It 
must  apply  in  cases  of  slander.    Slander  must 
be  malicious.    An  idiot  or  lunatic,  no  matter 
from   what   cause   he   became   so,   cannot   be 
guilty  of  malice.     He  may  indulge  the  anger 
of  the  brute,  but  not  the  malice  of  one  'who 
knows  better.'     Greenleaf  goes  farther.     He 
says    (vol.  3,  s.  6)   'so  where  the  question  is, 
whether  words  have  been  uttered  with  a  delib- 
erate purpose,   or  are  merely   low   and  idle 
expressions,   the  drunkenness   of  the   person 
uttering  them  is  proper  to  be  considered.'    We 
think   the   evidence   might   have  been   given 
under   the  general  denial  of  the  complaint, 
touching  the  questions  of  malice  and  dam- 
ages."    In  Howell  v.  Howell,  32  N.  O.   84, 
the  court,  holding  the  fact  of  intoxication  to 
be  admissible  in  mitigation,  added  by  way  of 
qualification  that  a  repetition  of  the  defama- 
tory words  by  the  defendant  when  he  is  sober 
avoids    the   effect  of  the  intoxication   as   a 
mitigation  of  the  previous  utterance  thereof. 
The    court  said:    "So,   if  one,   being   drunk, 
speaks  slanderous  words  and  does  not  repeat 
them,  when  sober,  his  being  drunk  is  a  cir- 
cumstance to  mitigate  the  damages,  because 
it  tends  to  rebut  the  presumption  of  'malice,' 
and    the  words  of  a  drunken  man  are  not 
usually  attended  to,  and,  therefore,  are  not 
much    calculated   to   injure.     But  when   the 
slanderous  words  are  spoken  on  many  occa- 
sions, public  and  private,  when  the  defendant 
is  sober  as  well  as  when  he  is  drunk,  on  some 
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of  the  occasions,  when  the  words  are  spoken, 
instead  of  tending  to  rebut  the  idea  of  'mal- 
ice,' this  tends  to  show  that  the  defendant's 
heart  is  boiling  over  with  malice,  and  cannot 
in  any  point  of  view  be  allowed  as  a  reason 
for  abating  the  damages  which  the  jury 
would  otherwise  think  proper  to  give." 

However,  in  Mix  v.  McCoy,  22  Mo.  App. 
488,  it  was  held  that  intoxication  is  not 
admissible  in  mitigation  of  slander.  The 
court  said :  "If,  then,  the  law  does  not  miti- 
gate, extenuate,  or  excuse,  in  a  cause  involv- 
ing murder,  where  every  benefit  is  given  to 
the  accused,  we  cannot  give  it  that  effect  in 
a  civil  action,  where  the  defendant  has  not 
the  vantage  ground  given  him  in  a  criminal 
proceeding.  If  drunkenness  is  not  of  suffi- 
cient efficacy  to  save  one's  life  it  surely  should 
not  shield  his  money.  All  motives  of  policy 
for  excluding  it,  in  the  one  case,  will  apply 
with  equal  force  to  the  other.  Under  our 
statute  this  defendant  might  have  been  in- 
dicted for  the  utterance  of  these  words,  and 
in  such  case  it  would  not  be  pretended  that 
'the  drunken  condition'  of  defendant  could  be 
received  in  evidence.  I  can  see  no  reason  why 
the  same  rule  will  not  exclude  it  in  the  pres- 
ent action."  In  a  later  case  from  the  same 
jurisdiction,  Israel  v.  Israel,  109  Mo.  App. 
366,  84  S.  W.  453,  a  decision  was  rendered 
apparently  inconsistent  in  principle  with  that 
last  cited,  though  the  fact  of  intoxication 
was  not  involved.  In  that  case  it  was  said: 
"If  the  slanderous  language  is  spoken  under 
excitement  and  passion,  that  fact  may  be 
given  in  evidence  to  mitigate  the  damages, 
as  going  to  show  want  of  actual  malice  on  the 
part  of  the  speaker  and  that  his  conduct 
does  not  deserve  more  punishment  than  may 
result  from  making  the  injured  party  whole." 
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Isdemiiity  ImanrAmoe  —  Proof  tl&at  De- 
fendaat  Is  Indemiiiflecl. 

The  admission  on  cross-examination  of  de- 
fendant, whose  chauffeur  ia  alleged  to  have 
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negligently  run  down  plaintiff,  of  testimony 
tending  to  show  that  counsel  appearing  for 
defendant  represents  an  indemnity  insurance 
company  is  error,  as  defendant's  liability  is 
not  affected  by  the  fact  that  he  is  indemni- 
fied nor  does  it  affect  his  credibility. 
[See  note  at  end  of  this  case.] 

Same. 

Error  in  the  admission  on  defendant's 
cross-examination  of  testimony  tending  to 
show  that  defendant  was  indemnified  against 
liability  by  &n  insurance  company  is  highly 
prejudicial. 

[See  note  at  end  of  this  case.] 

Hamdefls  Error  —  Care  by  Instniotion 
—  Duty  of  Reqneatlns* 

Care  and  caution  is  to  be  exercised  in  the 
delicate,  difiScult>  and  important  matter  of 
removing  the  prejudicial  effect  of  evidence 
improperly  admitted,  the  burden  of  which 
rests  upon  the  party  causing  its  admission, 
and  no  duty  rests  upon  the  other  party  in 
that  connection  after  seasonably  and  prop- 
erly reserving  his  exception  to  its  admission. 

Error   Not   Oured   —   General   Remark 
by  Oonrt. 

Prejudicial  error  in  the  admission  of  evi- 
dence that  counsel  appearing  for  defendant 
represented  an  indemnity  insurance  company 
is  not  cured  by  plaintiff's  counsel  stating,  at 
the  close  of  the  evidence,  that  ne  wanted 
defendant's  testimony  (on  cross-examination) 
that  certain  counsel  appearing  for  him  rep- 
resented an  indemnity  insurance  company,  ex- 
cluded, upon  which  the  court  said,  "That  will 
not  be  before  you  for  consideration,"  as  the 
exclusion  attempted  was  too  general  and  in- 
definite, the  difficulty  of  eradicating  the  un- 
favorable and  erroneous  impression  naturally 
caused  thereby  demanding  a  more  definite 
and  comprehensive  pointing  out  of  the  mat- 
ter to  be  excluded,  and  the  court's  statement 
,  waa  not  sufficient  in  direct,  positive,  and  im- 
equi vocal  instruction  to  eradicate  such  im- 
pression, which  should  have  been  eliminated 
by  an  affirmative  instruction  to  entirely  dis- 
regard the  whole  matter  for  all  purposes, 
especially  in  view  of  the  fact  that  the  at- 
tempted exclusion  was  made  some  time  after 
the  admission  of  the  evidmce,  during  which 
time  an  impression  might  have  been  made 
on  the  jury,  which  the  court's  statement 
failed  to  condemn  and  remove. 

Failure  to  Object  to  Inraffieient  With- 
drawal of  Evidenoe. 

The  insufficiency  of  an  attempt  to  exclude 
evidence,  erroneously  admitted,  so  as  to  re- 
move its  prejudicial  effect,  is  not  waived  by 
the  excepting  party's  failure  to  deny  its 
sufficiency,  upon  the  party  causing  the  ad- 
mission of  the  evidence  stating  that,  if  the 
other  was  not  satisfied  with  the  exclusion, 
he  would  have  the  questions  and  answers 
read  by  the  stenographer,  since,  the  burden 
of  removing  the  prejudicial  effect  being  on 
the  party  causing  the  admission,  the  ex- 
cepting party  could  not  be  required  to  affirm 
or  deny  the  sufficiency  of  the  attempted  ex- 
clusion, and  his  mere  silence  did  not  amount 
to  an  affirmation. 


Evideiioe  —  Weisbt  —  Oirenmstantial 
ETidenee. 

Circumstantial  evidence  is  accepted  with 
great  caution. 

Instmotiona  —  Use  of  Word  "Alibi"  im 
Civil  Case. 

An  instruction  in  a  civil  action  against 
the  owner  of  an  automobile,  whose  chauffeur 
was  alleged  to  have  negligently  run  down 
plaintiff,  that  if  defendant's  plea  of  ''alibi" 
was  false  that  was  a  discrediting  circum- 
stance is  erroneous,  as  the  use  of  the  term 
''alibi"  and  the  rule  stated  is  not  appropriate 
in  a  civil  action;  the  inducement  to  avert 
the  imposition  of  damages  not  being  the 
equivalent  of  the  reason  for  making  a  false 
alibi  in  a  criminal  case,  where  the  offender's 
life  or  liberty  is  affected,  a  discrediting  cir- 
cumstance. 

Death  by  Wrongful  Act  —  Nature  of 
Aotion. 

An  action  under  the  Homicide  Act  (Code 
1907,  §  2486),  authorizing  actions  for  dam- 
ages for  any  wrongful  act,  omission,  or  neg- 
ligence causing  the  death  of  another,  is  a 
civil,  not  a  penal  or  quasi  criminal,  action* 
though  the  damages  are  punitive. 

Appeals  from  Circuit  Court,  Jefferson 
county:  Cbowe,  Judge. 

Actions  by  Fannie  Allen  Adams,  adminis- 
tratrix, plaintiff,  against  T.  J.  Watson,  de- 
fendant, and  by  John  P.  Franklin,  plaintiff, 
against  T.  J.  Watson,  defendant.  Separate 
judgments  for  plaintiffs  on  joint  trial.  De- 
fendant appeals.  The  facts  are  stated  in  the 
opinion.     Reversed. 

R,  H.  Thachy  J  T.  8tokeley  and  Frank  L. 
Ward  for  appellant. 

Percy,  Benders  d  Burr  and  Howard  d  Si*^ 
not  for  appellees. 

[492]  MoClellan,  J. — These  appeals,  from 
a  joint,  single  trial  and  separate  judgments, 
for  the  plaintiffs,  present  identical  matter  for 
review,  though  each  appeal,  with  its  assign- 
ments, is  properly  brought  up  on  a  separate 
transcript.  The  appeals  are  therefore  con- 
sidered together. 

Between  12  midnight  and  1  a.  m.  of  Janu- 
ary 14,  1912,  George  B.  Adams  and  John  P. 
Franklin  were  struck  by  a  rapidly  moving 
automobile ;  Adams  being  killed  and  Franklin 
seriously  injured.  The  place  of  the  occurrence 
[493]  was  in  Twelfth  street,  out  several  feet 
from  the  sidewalk,  in  the  city  of  Birmingham. 
At  and  about  the  point  where  the  collison 
took  place,  it  appears  that  the  street  was  an 
important  and  frequently,  if  not  almost  con- 
stantly, used  (night  and  day)  thoroughfare 
in  that  city.  The  complaints  ascribed  the  in- 
jury to  these  men,  in  the  first  counts,  to  neg- 
ligent operation  of  the  automobile,  and  in 
the  second,  to  vianton  or  willful  misconduct 
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The  pleas  were  the  general  issue.  It  is  mani- 
fest from  the  evidence  that  every  material 
issue  made  bj  the  pleadings  was  for  the 
jory's  consideration  and  determination.  This 
conclusion  is  not,  as  it  could  not  well  be, 
questioned  on  the  record  here. 

The  single,  controlling  question  litigated 
by  the  parties  was  the  identity — ^the  owner- 
ship—of the  automobile  which  killed  Adams 
and  injured  Franklin.  This  issue  was  stren- 
uously, and  with  every  indication  of  diligence 
and  of  skill  of  able  counsel,  contested  on  the 
trial,  and  is  projected  here  in  earnest  argu- 
ments upon  the  impropriety  vel  non  of  the 
court's  action  in  overruling  the  motion  for 
new  trial,  particularly  on  the  ground  assail^ 
ing  the  verdict's  justification  in  the  evidence. 
The  view  prevailing  here  on  questions  other 
than  that  just  mentioned  renders  it  as  un- 
necessary, as  it  is  undesirable  that  an  elabo- 
rate discussion  of  the  evidence  should  be  un* 
dertaken.  However,  it  is  both  proper  and 
necessary,  in  view  of  the  considerations  to  be 
hereafter  stated,  that  it  be  said  that  the  con- 
flicting evidence  upon  the  issue  of  identity  of 
the  agency  of  injury,  with  the  burden  resting 
upon  the  plaintifl^  to  establish,  to  the  requisite 
decree,  appellant's  automobile  as  the  guilty 
agent,  makes  this  an  instance  typical  of  the 
wisdom  and  judicial  necessity  for  calling  upon 
12  practical,  sensible,  impartial,  oath-bound 
men,  in  the  jury  box,  to  justly  resolve  the 
issue,  that  justice  may  be  the  more  certainly 
done.  In  [494]  this  instance,  what  is  the 
truth  depend?,  under  this  evidence,  upon  the 
weight  and  credibility  the  triers  of  the  fact 
give  to  the  testimony  of  many  witnesses  on 
each  side  of  the  issue  line. 

During  the  cross-examination  of  the  de- 
fendant (appellant),  the  bill  of  exceptions 
recites  (omitting  seasonable  objections  and 
motion  that  raised  the  questions  to  be  liere- 
after  discussed) : 

''Thereupon  the  plaintiff's  counsel  asked 
the  witness  the  following  question:  *Do  you 
know  who  did  employ  Mr.  Ward  to  defend 
him;  do  you  know  who  Mr.  Ward  is  repre- 
senting now  in  this  case?'  To  which  ques* 
tion  the  defendant's  counsel  objected.  Tliere- 
upon  plaintiff's  counsel  asked  the  witness  the 
following  questibn:  'Is  he  representing  you; 
are  you  paying  him  to  handle  this  case  and 
get  up  the  evidence?'  Defendant's  counsel 
objected  to  the  question  as  calling  for  irrele- 
vant, immaterial,  and  incompetent  testimony, 
which  objection  the  court  overruled,  remark- 
ing, *He  has  a  right  to  know  who  he  repre- 
sents,' and,  to  the  action  of  the  court  in 
overruling  said  objection,  the  defendant  then 
and  there,  in  open  court,  duly,  separately  and 
severally  excepted.  Answering,  the  witness 
testified:  'I  suppose  he  is  representing  me; 
I  am  not  paying  Mr.  Ward.  I  didn't  employ 
him  in  the  case.'    Thereupon  plaintiff's  coun- 


sel asked  the  witness  the  following  question: 
'Who  did  employ  him  in  this  case?'  .  .  . 
Answering  the  question,  the  witness  testified: 
'I  don't  know.'  Tliereupon  the  plaintiff's 
counsel  asked  the  witness  the  following  ques- 
tion: 'Dcm't  you  know  that  the  Mtnti  Insur- 
ance Company  does?'  'No,  I  do  not.'  De- 
fendant's counsel  after  answer  had  been  made 
objected  to  the  question  as  calling  for  irrele- 
vant, immaterial,  and  incompetent  testimony. 
The  court  remarked:  'He  says  he  don't  know.' 
Thereupon  plaintiff's  counsel  asked  the  wit- 
ness the  following  question:  'Do  you  know 
who  Mr.  Stc4celey  is  [495]  representing?'  The 
defendant  objected  to  the  question  on  the 
ground  that  the  record  shows  who  he  is 
representing.  Thereupon  the  plaintiff's  coun- 
sel asked  the  witness  the  following  question: 
'Are  you  employing  Mr.  Stokeley  in  the  sense 
of  paying  his  fee  in  this  case*' 
Thereupon  plaintiff's  attorney  asked  witness 
the  following  question:  'All  right,  Mr.  Wat- 
son, do  you  know  who  he  is  representing  in 
the  case?'  And  the  witness,  answering,  said: 
'Do  you  mean  am  I  paying  him  to  represent 
me?*  And  plaintiff's  attorney  replied:  *No, 
sir;  I  am  not  paying  him  to  represent  me.' 
.  .  .  Thereupon  the  plaintiff's  counsel 
asked  the  witness  the  following  question:  'Do 
you  know  whether  or  not  he  is  representing 
the  MttiA  Insurance  (Company?'  ...  In 
answer  to  said  question  the  witness  stated 
'Do  I  know  he  is  representing  the  JRtnB,  Ins, 
Co.?'  Thereupon,  in  reply,  plaintiff's  counsel 
asked  the  witness:  'Yes,  sir.'  Answering  said 
question  the  witness  testified:  'I  suppose  he 
is;  I  could  not  swear  who  he  represents.  I 
suppose  he  is  employed  by  that  concern  to 
represent  them.  I  am  under  the  impression 
he  is.'  Witness  was  then  asked:  'You  don't 
know  whether  he  is  or  not.*  And  replied: 
'I  would  not  swear  to  it.*" 

The  attorneys  appearing  as  representing  the 
defendant  were  Joseph  T.  Stokeley,  Frank  L. 
Ward,  and  Robert  H.  Thach.  On  redirect 
examination,  the  defendant  testified  that  he 
employed  Mr.  Thach,  and  that  Mr.  Thach 
represented  him  (defendant),  and  that 
Messrs.  Stokeley  and  Ward  were  attorneys  of 
record  representing  the  defendant. 

Upon  the  conclusion  of  the  introduction  of 
evidence,  the  bill  of  exceptions  recites  these 
matters,  including,  with  that  under  consid- 
eration, other  matter  important  as  bearing 
upon  other  questions  to  be  later  treated: 

"Thereupon  the  following  proceedings  took 
place:  Mr.  [496]  Burr  stated:  There  are  two 
or  three  exceptions  that  Mr.  Stokeley  took 
that  I  want  to  consent  that  that  evidence  be 
excluded  so  there  cannot  be  any  possible  ques- 
tion about  it.  The  first  is  the  statement  made 
by  Mr.  Daly  in  reference  to  a  conversation 
which  he  had  with  Mr.  Kinney.    Your  honor 
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will  remember  that  over  his  objection  I  was 
allowed  to  prove  the  statement  that  Kiuncy 
made  in  Shipman's  presence,  and  I  am  willing 
for  that  to  go  out.  The  Court:  Give  me  a 
statement  of  the  effect.  Mr.  Burr:  The 
effect  of  it  was  that  Mr  Daly  testified  that 
Kinney  identified  this  car  in  Shipman's  pres- 
ence. The  Court:  Gentlemen,  don't  consider 
that  part  of  the  testimony.  Mr.  Stokeley: 
He  stated  they  were  there  at  the  same  time, 
Kinney  and  Shipman.  Mr.  Burr:  It  is 
Daly's  reference  to  the  conversation  that  I  am 
excluding.  Mr.  Stokeley:  Your  honor  per- 
mitted him,  over  my  objection,  to  testify  to 
a  conversation  with  a  man  named  Kinney. 
The  Court:  All  right,  gentlemen,  that  is  not 
before  you.  Mr.  Burr:  The  testimony  of  Mr. 
Watson  in  reference  that  he  supposed  that 
Mr.  Stokeley  and  Mr.  Ward  were  represent- 
ing an  insurance  company,  I  want  that  ex- 
cluded, and  wliat  he  said  in  reference  to  his 
employment  of  these  gentlemen.  The  Court: 
That  will  not  be  before  you  for  consideration. 
Mr.  Burr :  And  also  that  portion  of  the  con- 
versation of  Mr.  Kinney  in  my  office,  we  will 
let  that  go  out  too.  The  Court:  All  right, 
gentlemen,  don't  consider  that.  Mr.  Stokeley : 
Tliis  question  of  Mr.  Burr's  that  we  objected 
to,  we  withdraw  that  objection  to  Mr.  Adams 
about  his  advice  and  the  witness  afterward 
answered.  Mr.  Burr:  That  is  out  too.  The 
Court:  That  is  out  too.  Mr.  Burr:  Brook- 
ins  was  asked  some  questions  in  reference  to 
tliese  photographs  (referring  to  photographs 
in  evidence),  some  of  them  answered  and  some 
objections  were  sustained,  too.  If  they 
want  Mr.  Brookins  to  re-examine  him  on  that, 
I  am  willing  for  them  [497]  to  do  it.  Mr. 
Stokeley:  How  long  will  it  take  to  get  him 
here?  Mr.  Burr:  The  witness  stated  he  could 
not  tell  from  these  photographs,  and  they  are 
all  in  evidence  now.  Mr.  Stokeley :  I  wanted  to 
show  by  him  that  from  the  pictures  he  could 
not  identify  the  car  at  all.  This  witness  un- 
dertook to  Identify  this  as  being  Mr.  Wat- 
son's car;  what  I  asked  him  was  whether  or 
not  the  different  pictures  I  showed  him  was 
Mr.  Watson's  car.  I  wanted  to  ask  him 
if  he  could  pick  out  Mr.  W^atson's  car.  Mr. 
Burr:  At  that  time  it  was  not  shown  that 
either  one  was  a  picture  of  Mr.  Watson's 
car.  Mr.  Stokeley:  We  will  look  that  up 
to-night  and  have  him  here  in  the  morning 
if  we  need  him.  The  Court:  I  will  allow 
you  to  put  him  on.  If  he  comes  in,  I  will 
interrupt  the  argument  long  enough  for  you 
to  interrogate  him.  Defendant's  attorney  did 
not  call  said  witness  to  again  take  the  stand. 
Thereupon  attorney  for  plaintiff  made  the 
following  statement:  In  reference  to  the  ob- 
jections which  we  have  admitted,  we  think 
it  is  clear,  and  the  jury  understands  what 
has  just  been  excluded,  but,  if  the  attorneys 
for  defendant  are  not  satisfied  with  the  suffi- 


ciency of  the  exclusion,  we  desire  the  stenog- 
rapher to  turn  to  his  notes  and  have  it  read 
by  question  and  answer?" 

It  is  manifest  tiiat  the  quoted  cross-exam- 
ination of  the  defendant  had  for  its  object 
the  introduction  to  the  jury's  consideration 
of  wholly  illegal  evidence,  to  the  effect  that 
an  indemnifying  insurance  company  was  de- 
fending, in  defendant's  name,  against  liability 
for  the  wrongful  death  of  Adams  and  for  the 
wrongful  injury  of  Franklin.  This  fact,  if 
so,  was  entirely  outside  of  the  issues  made  by 
the  pleadings.  The  legal  accountability  of 
defendant  for  the  death  of  Adams  and  the 
injury  of  Franklin  depended  upon  wrongful 
act  or  omission  of  defendant's  servants. 
Whether  defendant  was  [498]  indenmified 
against  the  legal  consequences  of  wrongful 
conduct  (if  so)  of  one  lor  whose  misconduct 
(if  so)  he  was  l^ally  responsible  could  not, 
in  the  nature  of  things,  tend  in  any  degree 
to  show  wrongful  conduct,  by  his  servant, 
proximately  causing  the  tragedy  disclosed  by 
the  evidence.  It  was  equally  as  irrelevuit 
for  the  purpose  of  affecting  the  credibility 
of  the  defendant  as  a  witness  in  his  owa  be- 
half. These  conclusions  are  too  clearly  correct 
to  require  any  elaboration.  In  this  connec- 
tion pertinent  reference  may  be  made  to  the 
near,  though  conversely  presented,  analogy 
to  be  found  in  our  recent  case  of  Long  v. 
Kansas  City,  etc.  R.  Co.  170  Ala.  635,  641, 
642,  54  So.  62,  where  it  was  ruled  that  the 
fact  that  the  plaintiff  had  been  paid  by  an 
insurance  company  the  value  of  property  de- 
stroyed by  fire  communicated  thereto  by  de- 
fendant's locomotive  was  a  matter  of  no 
concern  whatever  to  the  defendant,  and  inca- 
pable of  affording  it  any  degree  of  protection 
or  immunity  from  the  legal  consequences  of 
its  wrong  in  destroying  plaintiff's  property. 

There  was  therefore  affirmative,  highly 
prejudicial  error  in  the  allowance  of  testi- 
mony to  show,  or  tending  to  show,  that  de 
fend  ant  was  indemnified  in  the  premises,  in 
any  degree  or  fasliion,  by  an  insurance  com- 
pany. So  the  main  contention  for  appellee, 
in  this  connection,  is  that  the  errors  indi- 
cati*d  were  rendered  innocuous  by  the  with- 
drawal of  the  offending  matter  (quoted  be- 
fore) ;  such  retraction  or  elimination  thereof 
as  evidence  being  effected  as  shown  by  the 
pertinent  part  of  the  recitals  last  quoted 
irom  the  bill  of  exceptions. 

In  Smith  v.  State,  107  Ala.  144,  18  So.  308, 
it  was  said,  and  so  in  harmony  with  many 
earlier  decisions: 

''Courts  have  been  perplexed  in  laying  down 
satisfactory  rules,  where  illegal  evidence  cal- 
culated to  prejudice  the  defendant  has  bees 
received,  and  subsequently  [499]  excluded, 
but  it  may  be  regarded  as  settled  in  this  state 
that  the  admission  of  illegal  evidence,  which 
is   subsequently   excluded  and  the  jury  ii^ 
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etructed  to  disregard  such  evidence,  cures  the 
error,  and  vitiates  the  exception  reserved  to 
its  admission." 

This  rule  was  recently  again  approved  in 
Western  Union  Tel.  Co.  v.  Kowell,  166  Ala.  651, 
61  So.  880.  Consistent  with  the  reason  of  the 
rule,  and  in  consequence  of  obvious  necessity, 
the  burden  and  obligation  to  subsequently  re- 
move, to  wholly  netUrtUize,  the  prejudicial 
effect  wrought  by  the  admission,  over  the  ad- 
versary's seasonable  and  apt  objection,  of 
such  illegar matter  is  upon  the  party  induc- 
ing the  admission  of  such  illegal  matter  as 
evidence  in  the  cause.  He  it  is  who  must  be- 
come the  actor — the  movant — in  purging  the 
record  not  only  of  error  so  wrought  but  also 
in  eradicating  from  the  minds  of  the  jury  the 
prejudice  which  the  illegally  admitted  matter 
has  probably  or  naturally  effected.  It  was 
pertinently  said  in  Childs  v.  State,  55  Ala. 
30,  in  disapproval  of  the  practice  under  con- 
sideration : 

'*.  .  .  It  may  be  difficult,  sometimes,  for 
jurors  to  prevent  evidence  that  has  been  im- 
properly before  them  from  having  some  inJQiu- 
ence  in  shaping  the  verdict  they  must  render.'' 
And  in  consequence  we  may  add  the  obliga- 
tion of  court  and  counsel  to  exhaust  every 
reasonable  means  for  the  removal  of  all  rea- 
sonably possible  prejudice  from  the  minds  of 
the  jury  enhances  as  the  subject  of  the  illegal 
admission  is  apparently  susceptible  of  subtle 
and  sinister  effect  upon  the  discharge  by  the 
jury  of  the  grave  and  supremely  important 
duty  committed  to  the  jury. 

In  Jordan  v.  State,  79  Ala.  12,  it  was  also 
pertinently  said  of  the  subsequent  exclusion 
of  the  improperly  received  matter : 

[500]  "But,  in  such  case,  the  court  should 
endeavor,  as  far  as  praoticahlCf  to  remove  any 
unfavorable  and  erroneous  impression  which 
such  evidence  may  have  made,  and  should 
clearly  and  explicitly  instruct  the  jury  to  dis- 
regard it  altogether."     (Italics  supplied.) 

In  the  case  of  Carlisle  v.  Hunley,  16  Ala. 
625,  626,  this  was  the  observation  made  by 
the  court: 

"Every  one  familiar  with  the  practice 
knows  how  difficult  it  is  to  eradicate  from 
the  mind  of  the  jury  an  injurious  impression 
thus  created  (McCurry  v.  Hooper,  12  Ala. 
823,  46  Am.  Dec.  280),  by  permitting  illegal 
proof  to  be  submitted  to  them,  and,  in  such 
case,  nothing  short  of  a  direct  and  unequivo- 
cal charge  to  them,  to  disregard  the  illegiekl 
proof,  would  be  likely  to  erase  the  impres- 
aion. 

In  the  case  of  Jackson  v.  State,  94  Ala.  89, 
10  So.  511,  this  was  set  down  by  Chief 
Justice  Stone: 

"It  is  certainly  much  the  safer  and  better 
practice  to  exclude  illegal  testimony  when 
first  objected  to.  This  because  of  the  diffi- 
culty of  eradicating  from  the  minds  of  the 


jury  the  impression  such  testimony  is  liable 
to  make." 

In  the  case  of  Green  v.  State,  96  Ala.  32, 
11  So.  479,  touching  the  practice  under  view, 
it  was  said: 

^^This  court  regards  with  caution  the  prac- 
tice of  admitting  illegal  evidence  and  after* 
wards  excluding  it.  It  has  frequently  de- 
clared that  the  practice  cannot  be  encouraged. 
•    .     ."     (Italics  supplied.) 

There  are  other  deliverances  made  here  that 
likewise  conclude  in  expression  of  this  court's 
long  maintained  and  wisely  chosen  attitude 
of  care  and  caution,  suggested  by  the  delicacy, 
difficulty,  and  importance  of  the  matter,  in 
such  circumstances. 

The  obligation  being  to  cure  error  already 
committed  to  the  objector*s  prejudice,  mani- 
festly there  is  no  [501  ]  duty  upon  him  to  take 
further  action  after  seasonably  and  properly 
reserving  an  exception  to  the  adverse  ruling 
of  the  court  on  his  objection.  He  may  stand 
upon  his  exception;  and  if  the  error  commit- 
ted is  not  cured  as  we  have  stated,  his  sea- 
sonably and  proper  exception  will  avail  on 
appeal  without  other  action  on  the  objector's 
part.  But  of  course  he  may  waive  the  error, 
and  its  injurious  effect — a  consideration  that 
will  be  later  adverted  to. 

Were  the  errors  in  respect  of  the  insurance, 
improperly  admitted  during  the  cross-exam- 
ination of  defendant,  cured  by  what  was  sub 
sequent  said  and  done?  The  last  quotation 
from  the  bill  discloses  all  the  bill  shows  in 
this  connection. 

Without  cumbering  the  opinion  with  a  repe- 
tition of  the  defendant's  examination  by  coun- 
sel for  plaintiffs,  it  will  suffice  to  state  the 
conclusions  of  obvious  evidential  effects  to  be 
necessarilv  drawn  therefrom.  The  witness  was 
the  defendant.  He,  before  all  others,  must  ever 
be  presumed  to  know  who  are  his  engaged 
counsel,  representing  him  on  the  trial.  To 
draw  from  him,  as  a  witness,  the  statements 
in  effect  that  he  did  not  engage  named  coun- 
sel appearing  of  record  in  behalf  of  the  de- 
fendant; that  he  is  not  paying  named  counsel 
of  record  for  service  in  the  litigation;  that 
he  does  not  know  who  did  employ  named 
counsel  of  record  for  the  defense ;  that  he  does 
not  know  that  the  "^tna  Insurance  Com- 
pany" was  employing  such  counsel;  that  he 
(witness)  supposses,  though  he  cannot  swear 
it,  one  of  such  counsel  is  representing  the 
"^tna  Insurance  Company"  in  the  cause; 
that  he  (witness)  is  under  the  "impression  he 
(named  counsel  of  record  for  defendant)  is" 
representing  that  "concern" — naturally  and 
reasonably  tended  to  establish  or  give  support 
to  these,  among  other  possible  matters  of 
fact:  (a)  That  the  insurance  company  [502] 
named  had  a  vital  interest  in  the  defeat  of 
plaintiffs'  causes  of  action;  (b)  that  that 
interest  was  in  the  nature  of  an  indemnity 
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to  defendant;  (c)  that  defendant's  interest 
in  the  contest  was  at  most  co-ordinate  with, 
and  perhaps  subordinate  to,  that  of  the  insur- 
ance company;  (d)  that  the  dominating  di- 
rection and  control  of  the  defense,  though  in 
defendant's  name,  was  with  counsel  furnished 
find  engaged  by  an  insr  ince  company. 

Now,  what  was  the  court's  invitation  to 
subsequently  exclude  in  this  connection,  and 
what  did  the  court's  statement  to  the  jury 
effect?     We  quote: 

''Mr.  Burr  stated:  There  are  two  or  three 
exceptions  that  Mr.  Stokeley  took  that  I  want 
to  consent  that  that  evidence  be  excluded  so 
there  cannot  be  any  possible  question  about 
it.  .  .  .  Mr.  Burr:  The  testimony  of  Mr. 
Watson  in  reference  that  he  supposed  that 
Mr.  Stokeley  and  Mr.  Ward  were  represent- 
ing an  insurance  company.  I  want  that  ex- 
cluded, and  what  he  said  in  reference  to  his 
employment  of  these  gentlemen.  The  Court: 
'That  will  not  be  before  you  for  considera- 
tion.' " 

In  view  of  the  manifest  evidential  effect  of 
Watson's  examination,  on  the  cross,  on  this 
subject,  we  are  clear  to  the  point  that  what 
was  said  and  done,  by  counsel  and  by  the 
court,  fell  far  short  of  full,  due  effort  to 
eradicate  from  the  minds  of  the  jury  the  '^un- 
favorable  and  erroneous  impression,"  neces- 
sarily made  thereby.  Aside  from  the  very 
near  perfunctory  manner  and  method  by 
which  the  exclusion  was  undertaken,  there 
was  a  marked  indefiniteness  and  generality 
in  respect  of  the  matter  desired  to  be  ex- 
cluded in  this  connection.  This  is  apparent 
when  reference  is  had  to  the  recitals  of  the 
bill  which  we  have  quoted  before.  The  diffi- 
culty, at  best,  of  eradicating  the  ''unfavorable 
and  erroneous"  impression  naturally  to  fol- 
low what  is  shown  to  have  occurred  [503] 
demanded  a  more  definite,  and  at  the  same 
time  a  more  comprehensive,  pointing  out  the 
matter  desired  to  be  excluded,  to  cure  error. 
This  conclusion  of  fact  is  further  supported 
by  the  subsequent  proffer  of  counsel  (for 
plaintiffs),  after  affirming  that  the  jury  un- 
derstood what  had  been  excluded,  that: 

"If  the  attorneys  for  defendant  are  not  sat- 
isfied with  the  sufficiency  of  the  exclusion, 
we  desire  the  stenographer  to  turn  to  his 
notes  and  have  it  read  by  question  and  an- 
swer." 

And  the  statement  of  the  court,  "If  we 
assume  that  you  therein  referred  to  the  jury, 
and  that  the  jury  so  understood  the  refer- 
ence," was  not  sufficient  in  direct,  positive, 
and  unequivocal  instruction  to  effect  the  erad* 
ication  from  the  jury's  minds  of  the  impres- 
sion naturally  made  by  the  cross-examination 
of  Watson  on  this  subject.  The  court  simply 
said,  "That  will  not  be  before  you  for  con- 
sideration." The  court,  if  it  would  have 
eliminated  even  obviously  invited  unfavorable 


impressions  made  by  the  examination  quoted 
before,  should  have  affirmatively  instructed 
the  jury  to  entirely  disregard  the  whole  mat- 
ter and  to  not  consider  not  only  the  fact  of 
the  nonemployment  of  counsel  by  defendant 
or  of  their  employment  by  the  insurance  com- 
pany but  also  to  not  consider  for  any  purpose 
the  matter  drawn  out  in  this  connection. 
When  it  is  remembered  that  this  effort  to 
exclude  was  not  made  until  after  all  the  evi- 
dence had  been  submitted  to  the  jury — some 
time  after  the  admission  of  this  illegal  matter 
to  the  jury — ^the  inefficiency  of  the  little 
more  than  casual  statement  of  the  court  is 
emphasized.  The  court  did  not  undertake, 
except  by  a  pronoun  adoption  of  what  coun- 
sel had  just  said,  to  draw  to  the  particular 
attention  of  the  jury  that  which  was  to  be 
excluded.  As  always  and  inevitably,  evidence 
admitted  and  submitted  to  a  jury  [504]  is 
a  factor,  in  an  active  sense,  at  once  upon  its 
submission.  The  theory  (if  it  prevails)  that 
juries  will  not  or  do  not  consider  evidence 
until  they  retire  to  consider  of  and  to  make 
up  their  verdicts  is  not  to  be  recognized  in 
such  circumstances.  Our  cases,  quoted  before, 
refuted  the  theory,  and  so  are  in  harmony 
with  the  common  experience.  So,  when  the 
court  merely  said  "that  will  not  be  before  you 
for  consideration,"  there  was  a  manifest  omis- 
sion to  condemn  and  remove  any  impression 
that  might  reasonably  have  been  accepted  by 
the  jury,  or  any  of  the  jury,  during  the  con- 
sideration that  preceded  the  court's  imposi- 
tive,  indefinite  statement  (assumed  to  be) 
addressed  to,  and  so  luider stood  by,  this  jury. 

It  is  in  effect  insisted  that  the  stated  prof- 
fer of  counsel  for  plaintiffs  to  counsel  for  de- 
fendant to  have  the  questions  and  answers 
read  by  the  stenographer,  if  defendant's  coun- 
sel were  not  satisfied  with  the  sufficiency  of 
the  exclusion  attempted,  was  a  waiver  in  the 
premises.  The  burden  was  not,  as  has  been 
stated,  on  the  defendant  to  contribute  to  the 
curing  of  the  errors  and  the  eradication  of  the 
prejudicial  effects  resulting  therefrom.  It 
was  not  given  the  court  or  counsel  to  require 
the  exceptor  to  affirm  or  to  deny  the  suffi- 
ciency of  the  exclusion  attempted.  That  the 
exceptor's  counsel  made  no  response  to  the 
proffer  of  plaintiff's  counsel  could  not  operate 
as  an  affirmation  in  the  premises.  It  does 
not  appear  that  any  response  was  made  to 
the  proffer  of  plaintiffs'  counsel.  If  defend- 
ant's counsel  had  conceded  the  sufficiency  of 
the  attempted  exclusion  or  had  objected  to 
further  effort  to  effect  a  sufficient  exclusion, 
there  would  have  been  a  complete  waiver  in 
the  premises.  Such  does  not  appear  to  have 
been  the  circumstances. 

Prejudicial  error,  that  was  not  cured,  af- 
fects the  judgments. 

[505]  The  following  special  charge,  request- 
ed by  the  defendant,  was  given  to  the  jury: 
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"  The  evidence  in  this  case  is  entirely  cir* 
cumstantial,  and  circumstantial  evidence  is 
accepted  with  great  caution,  and  if  you  find 
that  all  of  the  circumstances  tending  to  show 
that  defendant's  car  collided  with  the  plaiur 
tiff,  Franklin,  and  the  deceased,  Adams,  have 
been  fully  explained,  to  your  reasonable  sat- 
isfaction, and  you  are  satisfied  from  the  evi* 
dence  of  the  truth  of  such  explanation,  then 
it  would  be  your  duty  to  return  a  verdict  for 
the  defendant/  " 

The  bill  of  exceptions  there  recites  these 


occurrences: 


Immediately  after  reading  said  written 
charges,  the  court  stated  to  the  jury:  'I  also 
charge  you  that  the  proof  of  alibi  is  also  ac- 
cepted with  great  caution.'  Thereupon  the 
defendant,  in  open  court,  after  all  of  the 
charge  had  been  completed,  duly  excepted  to 
that  part  of  the  charge  of  the  court,  viz.: 
'I  also  charge  you  that  the  proof  of  alibi  is 
also  accepted  with  great  caution.'  Thereupon 
the  court  stated  to  the  jury :  *I  want  to  with- 
draw what  I  said  as  to  the  question  of  alibi, 
and  charge  you  on  that  subject  as  follows: 
if  you  believe  from  the  evidence  in  this  case 
that  the  plea  of  an  alibi  was  not  interposed 
in  good  faith,  or  that  the  evidence  to  sustain 
it  is  simulated,  false,  and  fraudulent,  then 
tiiis  is  a  discrediting  circumstance  to  which 
you  may  look  in  connection  with  all  the  other 
evidence  in  determining  your  verdict.*  The 
defendant  thereupon,  in  open  court,  duly  ex- 
cerpted to  the  foregoing  part  of  the  court's 
Dial  charge  last  quoted,  as  follows:  'If  you 
believe  from  the  evidence  in  this  case  that 
tho  plea  of  an  alibi  was  not  interposed  in 
good  faith,  or  that  the  evidence  to  sustain 
it  is  simulated,  false,  and  fraudulent,  then 
this  is  a  discrediting  circumstance  to  which 
you  may  look  in  connection  [506]  with  all 
the  other  evidence  in  determining  your  ver- 
dict.' " 

While  the  complaint  in  the  case  of  Adams, 
who  was  killed,  is  drawn  under  the  Homicide 
Act  (Code,  §  2486),  and  the  recoverable  dam- 
age is  punitive  only,  yet  the  action  is  civil, 
not  penal  or  quasi  criminal.  Southern  R.  Co. 
V.  Bush,  122  Ala.  470,  488,  489,  26  So.  168. 
The  term  ''alibi"  is  of  the  criminal  parlance 
only.  It  has  no  place  in  civil  proceedings  of 
this  nature.  If  John  Belt  was  on  trial  for 
criminal  conduct,  in  respect  of  the  death  of 
Adams  or  the  injury  of  Franklin,  and  sought 
to  show  his  presence  elsewhere  at  the  time 
of  their  injury,  the  term  "alibi"  would  have 
appropriate  place  in  the  proceeding.  Here 
the  action  is  civil.  It  would  fix  liability  up- 
on the  defendant  under  the  doctrine  of  re- 
spondeat superior.  It  is  not  pretended  that 
Watson,  the  defendant,  had  any  hand  in  the 
tragedy.  It  is  by  imputation  only  that  he 
is  asserted  to  be  responsible  and  in  conse- 
quence liable.    The  special  charge  quoted  was 


correctly  given  to  the  jury.  But  the  court 
fell  into  affirmative  error  in  its  effort  to  cure 
what  the  court  evidently  thought  was  of  at 
least  doubtful  propriety  in  charging,  as  it  did, 
with  respect  to  the  great  caution  with  which 
proof  of  an  alibi  is  accepted.  The  effort  to 
correct,  if  indeed  it  did  not  amplify  the  un- 
wisdom of  the  first  voluntary  statement,  took 
the  form  of  appropriating  approved  language 
in  Tatum  v.  State,  131  Ala.  35,  31  So.  369. 
Whether  that  language,  and  the  proposition 
it  announced,  is  in  accord  with  Albritton  v. 
State,  94  Ala.  76,  10  So.  426,  and  Beaver  v. 
State,  103  Ala.  36,  16  So.  616— a  matter  of 
doubt  at  least  to  the  author  of  5  Mayfield's 
Digest  (see  page  22) — ^need  not  now  be  con- 
sidered, though  upon  proper  occasion  it  may 
well  be  inquired  into.  It  will  suffice  to  point 
out  that  the  inducement  possible  or  probable 
of  operation  in  a  civil  suit,  [507]  to  avert  the 
imposition  of  damages,  is  not  the  equivalent 
of  the  reason  why  a  detected  false,  perjurious, 
fraudulent  tUibi  in  a  oriminaVs  defense  is 
said,  in  Tatum  v.  State,  supra,  to  import 
against  the  defendant  discrediting  circum- 
stance. In  the  latter  proceeding  there  is  the 
great  natural  call  to  prevent  the  infliction 
of  personal  punishment  by  defeating  the  ad- 
judication of  criminal  guilt.  In  the  former, 
the  civil  action,  there  Lb  no  effort  to  impose 
servitude  or  to  deny  freedom  or  to  exact  the 
life  of  the  offender.  Great  as  the  love  of 
money  may  be  in  some  human  beings,  it  can- 
not be  presumed  that  to  be  held  liable  for 
damages  is,  to  the  ordinary  man,  the  equiva- 
lent of  the  impending,  unless  diverted,  exac- 
tion of  his  freedom  or  his  life  as  the  law's 
penalty  for  its  violation.  This  action  of  the 
court  also  affects  the  judgments  with  error. 

There  are  other  questions  argued  by  the 
respective  counsel  in  their  briefs.  The  con- 
clusion prevailing  here  renders  it  unnecessary 
to  treat  them.  Doubtless  all  questionable  tes- 
timony will  be  avoided  on  the  retrial  to  which 
the  causes  are  remanded. 

Both  judgments  are  reversed;  and  both 
causes  are  remanded. 

Reversed  and  remanded. 

Anderson,  G.  J.  and  Somerville  and  de 
Graffenried,  JJ.,  concur. 

Rehearing  withdrawn  June  4,  1914. 


NOTE. 

The  reported  case  holds  that  in  an  action 
to  recover  for  personal  injuries  caused  by  the 
negligence  of  the  defendant's  chauffeur  it  is 
prejudicial  error  to  receive  evidence  that  the 
attorney  appearing  for  the  defendant  repre- 
sents an  indemnity  or  casualty  insurance  com- 
pany. The  admissibility  of  evidence  and  the 
propriety  of  comment  on  the  fact  that  a  de- 
fendant other  than  a  master  in  an  action  for 
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negligence  is  insured  against  liability  is  dis- 
cussed in  the  note  to  Akin  v.  Lee,  Ann.  Gas. 
1914A  947. 


LArOB 

V. 

OITT  OF  NEW  YORK. 

New  York  Court  of  Appeals — ^May  20,  1913. 
208  N.  T.  431;  102  N.  E.  558, 


Appeal  —  Review  of  DiflmiMal  for  In- 
anffioienoy  of  Eridenoe. 

The  court  of  appeals,  in  reviewing  a  judg- 
ment of  the  appellate  division  reversing  a 
judgment  dismissing  the  complaint  at  the 
close  of  plaintiff's  evidence,  will  give  plain- 
tiff the  advantage  of  all  the  facts  properly 
presented  and  every  favorable  inference  de- 
ducible  therefrom. 

Streets  and  HisHwayi  —  What  Conati- 
tntea  Neslieemoe  —  Slight  Depreasion 
in  Street. 

A  city  was  not  negligent  in  permitting  a 
circular  hole  in  the  middle  of  a  street  about 
as  large  as  a  barrel  head,  which  was  four 
inches  deep  at  the  deepest  part  and  extended 
from  the  edge  of  the  street  crossing. 

[See   20  Ann.   Cas.   798.] 

Eridenoe  —  Relative  Weight  of  Mea«- 
nren&ent  and  Eatin&ate. 

Opinion  testimony  as  to  a  witness'  estima- 
tion from  observation  of  the  depth  of  a  hole 
in  the  street  is  so  conjectural  as  not  to 
raise  a  substantial  conflict,  where  there  is 
other  positive  evidence  by  one  who  accu- 
rately measured  the  hole  that  it  was  of  a 
different  depth,  so  that  the  first-mentioned 
testimony  does  not  make  the  question  one  for 
the  jury. 

[See  note  at  end  of  this  case.] 

La^or  V.  Veto  York,  147  N.  Y.  App.  Div. 
649,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Ck)urt,  Second  Judicial  Department. 

Action  for  damages.  Mary  Lalor,  plaintiff, 
and  City  of  New  York,  defendant.  Judgment 
for  defendant  at  Trial  Term  of  Supreme 
Court.  Judgment  reversed  by  Appellate  Di- 
vision of  Supreme  Coujt.  Defendant  appeals. 
The   facts   are   stated   in  the  opinion.     Ke- 

TiSBSia). 

Archibald  R,  Wai9on,  James  D.  Bell  and 
Jesse  W.  Johnson  for  appellant. 

A.  L.  Pincoffs  and  Frederick  B,  Mariyn  for 
respondent. 


[433]  Collin,  J. — ^The  action  is  to  recover 
the  damages  for  personal  injuries  sustained 
by  the  respondent  through  stepping  into  a 
hole  in  the  asphalt  pavement  of  Hanhattan 
avenue  at  the  corner  of  Huron  street  in  the 
borough  of  Brooklyn.  The  judgment  of  the 
trial  court  dismissing  the  complaint  at  the 
close  of  respondent's  evidence  was  reversed 
by  the  Appellate  Division.  We  are  to  deter- 
mine whether  or  not  the  evidence  presented 
an  issue  of  fact;  in  reviewing  it  we  must 
give  the  respondent  the  advantage  of  all  the 
facts  properly  presented,  and  of  every  fa- 
vorable inference  that  can  reasonably  be 
drawn.  (Kraus  v.  Birnbaum,  200  X.  Y.  130, 
93  N.  E.  474 ;  Pinder  v.  Brooklyn  Heights  R. 
Co.  173  N.  Y.  519,  06  N.  E.  405.) 

A  witness  for  the  respondent  testified  that 
the  hole  was  circular,  about  as  large  as  the 
head  of  a  barrel  was  about  midway  of 
the  street  and  extended  from  the  edge  of  the 
crossing  which  the  respondent  was  using  at 
the  time  she  was  injured.  He  testified  further 
that  he  measured  with  exactness  the  depth 
of  the  hole  in  a  manner  which  he  described, 
and  its  depth  at  its  deepest  part  was  four 
inches.  The  condition  of  the  hole  at  the  time 
of  the  measurement  and  at  the  time  of  the  ac- 
cident was  the  same.  There  are  no  circum- 
stances revealed  by  the  evidence  which  lessen 
or  mitigate  the  effect  of  our  decisions  as  au- 
thority that  as  matter  of  law  the  existence 
of  the  hole,  as  described  by  the  witness,  did 
not  charge  the  defendant  with  negligence. 
Hamilton  v.  Buffalo,  173  N.  Y.  72,  66  X.  E. 
944;  Beltz  v.  Yonkers,  148  N.  Y.  67,  42  N. 
E.  401 ;  Butler  v.  Oxford,  186  N.  Y.  444,  79 
N.  E.  712;  Terry  v.  Perry,  199  N.  Y.  79,  20 
Ann.  Cas.  796,  92  N.  E.  91,  36  L.R.A.(N.S.) 
666. 

The  respondent  asserts  that  there  was  a 
conflict  between  the  testimony  of  the  witness 
referred  to  and  the  testimony  of  other  wit- 
nesses in  her  behalf  necessitating  a  submission 
to  the  jury.  At  the  opening  of  the  trial  the 
respondent  testifled  that  after  the  accident 
she,  looking  back,  glanced  at  the  hole  and 
guessed  and  estimated  that  it  was  eight  inches 
deep.  She  was  followed  upon  the  witness 
stand  [434]  by  a  woman  who  was  with  her 
at  the  happening  of  the  accident  and  who 
testifled  that  she  guessed  it  was  about  nine 
inches  deep.  Next  as  a  witness  came  a  man 
who  testifled  that  in  his  "estimation  the  hole 
was  about  six  or  seven  inches  deep  at  the 
deepest  point."  Then  a  woman,  who  also  was 
with  the  respondent  when  she  was  injured, 
testifled  that  the  hole  was  from  four  to  six 
inches  deep.  She  was  followed  by  a  man 
who  testifled  that  the  hole  was,  in  his  opin- 
ion, five  or  six  inches  Seep.  No  one  of  these 
witnesses  had  measured  its  depth.  The  wit- 
ness who  testified  tliat  he  ascertained  by  an 
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actual  and  accurate  measurement  that  the 
depth  of  the  hole  was  four  inches  was  the 
next  and  the  last  witness  upon  the  stand. 
The  testimony  in  regard  to  the  location  and 
diameter  of  the  hole  was  consistent  and  har- 
monious. 

There  waa  not  a  substantial  and  real  con- 
flict in  the  evidence  adduced  by  the  respond- 
ent. The  testimony  that  the  depth  of  the  hole 
as  actually  and  accurately  measured  was  four 
inches,  if  true,  wholly  deprived  the  estimates 
and  conjectures  concerning  it  of  credibility. 
The  demonstrated  fact  would  utterly  destroy 
their  probative  or  evidentiary  value  and  be- 
tween it  and  them  no  conflict  could  exist. 
That  testimony  was  produced  by  the  respond- 
ent through  a  disinterested  witness  whom  she 
presented  to  the  court  as  worthy  of  credit. 
It  is  positive,  precise,  direct  and  credible  upon 
its  face  and  in  connection  with  the  other 
testimony.  The  testimony  inconsistent  with 
it  is  slight,  conjectural  and  indefinite  and,  as 
against  the  former,  it  raised  no  real  conflict 
and  could  not  be  adopted  by  the  jury.  Terry 
V.  Perry,  199  N.  Y.  79,  20  Ann.  Cas.  796,  92 
N.  E.  91,  35  L.R.A.(N.S.)  666;  Capasso  v. 
Woolfolk,  163  N.  Y.  472,  57  N.  E.  760;  Hank- 
inaon  v.  Vantine,  162  N.  Y.  20,  46  N.  E.  292. 

The  judgment  of  the  Appellate  Division 
should  be  reversed  and  that  of  the  Trial 
Term  reinstated,  with  costs  in  both  courts  to 
the  defendant. 

CuUen,  Ch.  J.,  Gray,  Werner,  Hiscock,  Cud- 
deback  and  Miller,  JJ.,  concur. 

Judgment  reversed,  etc 

HOTS. 

ComparatlTe  Weigrbt  ef  Estimate   and 
Aotnal  Meaanrement. 

It  is  generally  agreed  that  proof  of  an 
actual  measurement  is  so  far  superior  to  an 
estimate  of  the  distance  that  no  issue  for 
the  jury  is  raised  by  a  conflict  between  the 
two.  Good  V.  Dodge,  16  Pittsb.  Leg.  J.  84, 
3  Pittsb.  557,  10  Fed.  Cas.  No.  5,531;  Mann 
V.  Phoenix  Brick,  etc.  Co.  151  Mo.  App.  586, 
1.32  S.  W.  19;  Truesdell  v.  Erie  R.  Co.  114 
App.  Div.  34,  99  N.  Y.  S.  694;  Colligan  v. 
New  York,  155  App.  Div.  475,  140  N.  Y.  S. 
271;  Mclntyre  v.  Pittsburgh,  238  Pa.  St.  524, 
86  Atl.  300;  Burroughs  v.  Milwaukee,  110 
Wis.  478,  86  N.  W.  159;  Koepke  v.  Milwaukee, 
112  Wis.  475,  88  N.  W.  238;  Konkel  v.  Pella, 
122  Wis.  143,  99  N.  W.  453;  Busse  v.  State, 
129  Wis.  171,  108  N.  W.  64;  Wanta  v.  Mil- 
waukee Electric  R.  etc.  Co.  148  Wis.  295, 
134  N.  W.  133;  Milwaukee  Trust  Co.  v.  Mil- 
waukee, 151  Wis.  224,  138  N.  W.  707.  And 
see  the  reported  case.  Compare  Tennessee 
Cent.  R.  Co.  v.  Walker,  155  Ky.  768,  160  S. 
W.  494;  Louisville  v.  Dahl,  170  Ky.  281, 
185  8.  W.  1127.    In  Mclntyre  v.  Pittsburgh, 
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supra,  it  was  safd:  ''While  she  and  some  of 
the  witnesses  who  testified  in  her  behalf, 
found  fault  with  the  width  of  the  tread  of  the 
steps,  yet  none  of  them  had  measured  it,  and 
none  of  them  knew  with  any  degree  of  ac- 
curacy what  the  width  was.  They  merely 
gfuessed  at  it  when  they  said  six  or  seven 
inches.  And  over  against  these  guesses  was 
the  clear  and  positive  testimony  of  the  con- 
tractor who  built  the  steps,  and  of  the  as- 
sistant city  engineer  and  the  inspector  of 
highways  and  several  other  witnesses  who 
knew  whereof  they  affirmed,  and  spoke  from 
actual  knowledge  derived  from  measure- 
ments; and  these  men  all  said  that  the 
steps  were  broad,  being  twelve  inches  in  the 
tread,  with  an  overlap  from  the  step  above 
of  not  more  than  an  inch.  If  this  was  true, 
the  steps  were  admittedly  all  that  could  be 
desired  in  that  respect.  The  width  of  the 
tread  was  important  from  the  plaintifi'^s 
standpoint,  for  unless  she  could  show  that  it 
was  too  narrow  for  safety,  her  case  must  fail. 
She  brought  nothing  more  than  conjecture 
upon  the  part  of  her  witnesses  to  sustain  the 
point,  and  as  against  actual  measurements, 
these  guesses  did  not  amount  to  a  scintilla 
of  evidence.  Where  a  matter  of  measurement 
is  important,  the  'guesses'  or  'belief  of  a  wit- 
ness cannot  be  accepted  as  against  the  sworn 
statements  of  competent  witnesses  who  give 
the  results  of  actual  measurements.'*  So  in 
Mann  v.  Phoenix  Brick,  etc.  Co.  151  Mo.  App. 
686,  132  S.  W.  19,  the  court  said:  "It  is 
true  that  he  said  he  estimated  that  the  new 
wire  furnished  him  only  added,  when  doubled, 
twenty-five  feet  to  the  old  one.  But  he  stated 
that  it  was  a  mere  guess  and  that  he  had 
never  measured  it.  Now  it  was  clearly  shown 
that  he  was  furnished  with  a  new  spool  of 
wire,  containing  155  feet,  and  it  was  further 
shown  that  it  was  measured  by  others  after  it 
had  been  doubled  and  that  it  was  seventy- 
seven  and  one-half  feet  long.  It  thus  appears 
that  he  was  furnished  two  and  one-half  feet 
more  wire  than  what  he  stated  to  defendant 
would  be  suflicient,  for,  as  already  stated,  his 
request  was  for  seventy-five  or  one  hundred 
feet.  A  mere  guess  should  not  be  allowed 
control  over  an  uncontradicted  measurement. 
[Moore  on  Facts,  sees.  414,  415.]"  In  Wanta 
V.  Milwaukee  Electric  R,  etc.  Co.  148  Wis. 
295,  134  N.  W.  133,  while  the  foregoing 
rule  was  recognised,  it  was  held  that  the 
testimony  of  a  witness  who  had  measured 
with  a  stick  the  depth  of  a  hole  in  a  street 
was  not  an  estimate  though  he  had  lost  his 
memorandum  of  the  measurement  and  testi- 
fied from  his  memory  thereof  and  though  his 
testimony  was  opposed  by  proof  of  a  measure- 
ment by  an  engineer. 

In  several  cases  the  court  in  disregarding 
an  estimate  because  it  was  opposed  by  proof 
of  actual  measurement  appears  to  have  pro- 
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ceeded  on  the  theory  that  the  party  proffering 
the  estimate  was  in  fault  in  failing  to  pro- 
duce    the    best    evidence   within    his    power. 
Perkins  v.  Delaware  Tp.  113  Mich.  377,  71 
N.    W.   643;    Karrer   v.   Detroit,   142   Mich. 
331,  106  N.  W.  64;  Jones  v.  Detroit,  171  Mich. 
608,  137  N.  W.  513;   Ryan  ▼.  Manhattan  R. 
Co.  121  N.  Y.  126,  23  N.  E.  1131 ;  Rothchild 
V.  Central  R.  Co.  163  Pa.  St.  49,  29  Atl  702. 
In  Perkins  ▼.  Delaware  Tp.  supra,  the  court 
said:      "The    evidence   on   the    part   of   the 
plaintiff  that  the  bridge  sagged  on  the  east 
side  is  as  follows:     Plaintiff's  son  testified 
that    the    bridge    at    the    northeast    corner 
'sagged  down  a  little;'  another  witness,  that 
he  observed  that  the  east  side  was  eight  inches 
lower  than  the  west  side;  another  estimated 
that  it  was  from  four  to  six  inches  lower. 
.     .     .     The  highway  commissioner  made  a 
measurement,  and  testified  that  at  the  north 
end  there  was  an  incline  to  the  east  of  one 
inch.      There    is   nothing   in   the   record   to 
impeach    this    actual    measurement,    and    it 
must  stand  as  true.     The  practice  of  per- 
mitting juries  to  base  their  verdicts   upon 
guesses  or  estimates  of  distances  or  condi- 
tions which  are  susceptible  of  actual  measure- 
ment is  to  be  condemned.     It  is  the  duty  of 
the  plaintiff  who  seeks  to  recover  damages 
for  negligence  to  place  before  the  jury  the 
actual  conditions  when  it  is  within  his  power 
to  do  so."     On  that  theory  it  was  held  in 
Cone  v.  Detroit  (Mich.)  157  N.  W.  417,  that 
a  plaintiff  was  entitled  to  go  to  the  jury  on 
proof  of  an  estimate  though  it  was  opposed 
to  proof  of  actual  measurement  where  it  ap- 
peared that  he  was  unable  to  procure  a  meas- 
urement.   The  court  said:     ''It  is  strenuous- 
ly argued  by  plaintiff's  counsel  that  the  testi- 
mony of  plaintiff's  witnesses  did  amount  to 
actual  measurements.     Be  that  as  it  may, 
we  are  of  the  opinion  that  the  instant  case 
does  not  come  within  the  rule  announced  in 
Perkins  v.  Delaware  Tp.  113  Mich.  377,  71 
N.  W.  643;  Karrer  v.  Detroit,  142  Mich.  331, 
106   N.  W.   64;    and   Jones  v.   Detroit,   171 
Mich.  608,  137  N.  W.  513.     In  the  opinion 
in  the  Perkins  Case,  it  is  said:     'It  is  the 
duty  of  the  plaintiff  who  seeks  to  recover 
damages  for  negligence  to  place  before  the 
jury  the  actual  condition  when  it  is  within 
his  power  to  do  so.'    In  the  instant  case  the 
accident   happened    on    Saturday   afternoon, 
and  the  man  was  killed.    Within  a  few  davs 
thereafter,  according  to  the  unquestioned  tes- 
timony in  the  case  (some  witnesses  saying  as 
early  as  Monday  of  the  following  week),  re- 
pairs were  made  and  the  faulty  condition  of 
the  highway  remedied.    We  do  not  think  the 
burden  should  be  placed  on  a  plaintiff  such 
as  the  widow  of  this  deceased  person  to  make 
an  attempt  to  find  the  actual  condition  im- 
mediately upon   the  death  of  her  husband, 
when  he  still  remained  unburied,  in  order  to 


be  prepared  to  show  the  actual  condition. 
It  is  true  that,  if  this  condition  existed  for 
some  time,  and  no  effort  was  made  by  the 
plaintiff  to  ascertain  what  the  actual  condi- 
tions were,  it  could  be  claimed  that  the  rule 
in  the  Delaware  case  should  be  a)pplied.  But^ 
in  our  opinion,  the  situation  here  presented 
is  not  within  that  rule,  and  the  rule  should 
not  be  enlarged  by  placing  sueh  a  burden  on 
a  plaintiff  under  the  circumstances  disclosed 
in  this  record." 

In  Louisville  v.  Dahl  (Ky.)  185  S.  W.  1127, 
it  was  held,  contrary  to  the  view  taken  in 
ether  jurisdictions,  that  the  relative  weight  of 
an  estimate  and  an  actual  measurement  is 
for  the  jury.  In  that  case  it  was  said:  '*It 
may  be  conceded  that  actual  measurements 
of  distances  are  entitled  to  more  weight  than 
mere  estimates,  and  that  for  this  reason  some 
of  the  courts  hold  that  testimony  based  on 
mere  estimates  or  opinions  is  so  conjectural 
and  indefinite  as  to  raise  no  real  conflict  with 
testimony  based  on  actual  measurements  made 
by  reliable  witnesses,  and  may  therefore  be 
disregarded.  ...  In  this  state,  however, 
both  the  credibility  of  the  witness  and  the 
weight  of  his  testimony  are  for  the  jury. 
We  are  not  at  liberty  to  disregard  his  testi- 
mony on  the  ground  that  it  is  highly  im- 
probable or  is  at  variance  with  other  testi- 
mony of  a  more  convincing  character." 


NOBTHEBN   PACIFIC   BAII.WAT 
COBCPANT 

V. 

BICHLANB  COTTITTT. 

North    Dakota    Supreme   Court — June   29, 

1914. 

28  N.  Dale,  172;  143  N.  W,  545. 


Tazation  —  Property  Subject  to  Spe- 
oial  AMeaameat  —  Railroad  BisHt  of 
Way. 

A  railroad  right  of  way,  if  actually  bene- 
fited, may  be  assessed  for  a  local  drain,  which 
is  constructed  under  the  provisions  of  chap- 
ter 23,  Rev.  Codes  1905,  and  this  irrespective 
of  the  fact  whether  the  fee  is  in  the  railroad 
company  or  not. 

[See  note  at  end  of  this  case.] 

Courts  ^  Fonanlatioa  of  Public  Policy. 

A  supreme  court  can  announce  no  public 
policy  of  its  own,  but  merely  what  it  believes 
to  be  the  public  policy  of  the  people  of  the 
commonwealth  by  which  it  is  created.  It 
has  no  power  to  create  or  command  but 
merely  to  conutrue;    and   where  the  people 


NORTHERN  PACIFIC  R.  CO.  v.  RICHLAND  COUNTY. 

£8  i^.  Dak.  nt. 


575 


have  spoken,  either  in  tlie  form  of  a  con- 
stitutional enactment  or  a  valid  and  con- 
stitutional Btatut«y  it  must  be  ccmtroUed  by 
their  decisions  and  conclusions. 

Taacattoa  *  Property  Subject  to  Special 
AMeaameat  ^  Railroad  Bieht  of 
Way. 

Chapter  23,  Rev.  Codes  1905,  which  pro^ 
Tides  for  the  assessment  of  railroad  rights  of 
way  for  the  benefits  conferred  by  the  con- 
struction of  local  drains,  does  not  violate  the 
provisions  of  the  Fourteenth  Amendment  to 
the  Federal  Constitution,  nor  the  so-called 
commerce  clause  (section  8,  art.  1)  of  that 
instrument,  even  though  it  is  sought  to  be 
applied  to  interstate  lines. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Richland 
county:    Allen,  Judge. 

Action  to  determine  adverse  claims  in  and 
to  railroad  right  of  way.  Northern  Pacific 
Railway  Company,  plaintiff,  and  Richland 
County,  defendant.  Judgment  for  defend- 
ant.   Plaintiff  appeals.    Aitibmed. 

[173]  This  action  was  brought  by  the 
Xorthern  Pacific  Railway  Company  against 
Richland  county,  for  the  purpose  of  determin- 
ing adverse  interests  in  and  to  an  easement 
or  right  of  way  of  the  plaintiff  company,  the 
claim  of  the  plaintiff  being  for  a  franchise  or 
right  of  way  as  opposed  to  an  ownership  in 
fee.  The  answer  admits  the  ownership  of  the 
franchise  or  easement,  but  asserts  a  lien  aris- 
ing from  a  levy  for  benefits  assessed  against 
the  property  for  and  on  account  of  the  con- 
struction of  a  drain  under  chapter  23,  Rev. 
Codes  1905. 

Judgment  was  rendered  in  the  district 
court,  decreeing  a  lien  in  favor  of  the  defend- 
ant to  the  amount  of  $3,180.70,  and  an  ap- 
peal has  been  taken  to  this  court  upon  the 
judgment  roll  merely  and  for  the  sole  purpose 
of  testing  the  legality  of  the  proceedings. 

Watson  d  Young  and  Puroell  d  Divet  for 
appellant. 

C.  J.  Kachelhoffer^  Guatav  Schuler,  W.  8. 
Lauder  and  John  L.  Koeppler  for  respondent. 

[178]  Bruce,  J.  {after  stating  the  facts), 
— ^The  objection  of  the  appellant  goes  directly 
to  the  jurisdiction  of  the  drainage  board  to 
make  any  assessment,  or  at  any  rate  to  create 
any  lien,  against  the  right  of  way  of  the  de- 
fendant company.  It  is  that  the  alleged  lien 
is  void  for  the  reason  that  special  assessments 
for  a  local  improvement  of  the  kind  in  ques- 
tion cannot  be  made  against  a  right  of  way  or 
easement  of  a  railroad  company,  and  especial- 
ly of  one  which  is  Interstate  in  its  character. 
It  is  argued  that  any  sale  which  must  neces- 


sarily be  had  to  enforce  such  a  lien  would  be 
the  sale  of  a  fragmentary  portion  of  the  road- 
bed, which  would  not  only  disrupt  the  road 
and  prevent  the  public  service  which  the  com- 
pany was  created  to  furnish,  but  would  and 
could  furnish  to  the  purchaser  no  right  or 
interest,  as  the  land  could  only  be  used  as  a 
railway  right  of  way,  and  without  legislative 
sanction  and  permission  no  such  right  of  user 
exists.  It  is  claimed  that  such  a  proceeding 
would  [179]  violate  both  the  Federal  Con- 
stitution and  the  14th  Amendment  thereto, 
and  is  not  contemplated  by  chapter  23,  Rev. 
Codes  1905.  It  is  claimed  that  chapter  23 
only  contemplates  the  taxation  of  property 
in  which  the  fee  exists  in  the  person  sought 
to  be  charged. 

The  portions  of  the  statute  which  appear 
to  be  pertinent  are  as  follows:  Section  1818: 
"Water  courses,  ditches  and  drains  for  the 
drainagie  of  sloughs  and  other  lowlands  may 
be  established,  constructed  and  maintained 
in  the  several  counties  of  this  state  whenever 
the  same  shall  be  conducive  to  the  public 
health,  convenience  or  welfare  under  the  pro- 
visions of  this  chapter.  The  word  'drain' 
when  used  in  this  chapter  shall  be  deemed  to 
include  any  natural  water  course  opened,  or 
proposed  to  be  opened,  and  improved  for  the 
purpose  of  drainage  and  any  artificial  drains 
constructed  for  such  purpose."  Section  1821: 
'*A  petition  for  the  construction  of  a  drain 
may  be  made  in  writing  to  the  board  of 
drain  commissioners.  If  among  the  leading 
purposes  of  the  proposed  drain  are  benefits  to 
the  health,  convenience  or  welfare  of  the  peo- 
ple of  any  city  or  other  municipality,  the  peti- 
tion shall  be  signed  by  a  sufficient  number  of 
the  citizens  of  such  municipality  or  munici- 
palities, to  satisfy  the  board  of  drain  com- 
missioners that  there  is  a  public  demand  for 
such  drain.  If  the  chief  purpose  of  such  drain 
is  the  drainage  of  agricultural,  meadow,  graz- 
ing or  other  lands,  the  petition  shall  be  signed 
by  at  least  six  or  more  freeholders  whose 
property  shall  be  affected  by  the  proposed 
drain."  Section  1826:  ''Upon  acquiring  the 
right  of  way,  if  the  assessment  of  benefits  has 
not  already  been  made  under  the  provisions  of 
§  1824,  the  board  of  drain  commissioners 
shall  assess  the  per  cent  of  the  cost  of  con- 
structing and  maintaining  such  drain,  and  of 
providing  the  right  of  way  therefor,  which 
any  county,  township,  city,  village  or  town 
shall  be  liable  to  pay  by  reason  of  the  benefits 
of  such  drain  to  the  public  health,  con- 
venience, or  welfare,  and  which  any  railroad 
company  shall  he  liable  to  pay  by  reason  of 
benefits  to  accrue  to  its  property ^  and  tchich 
any  lot,  piece  or  pa/rcel  of  land  shall  be  liable 
to  pay  by  reason  of  benefits  to  accrue  tl^ereto^ 
either  directly  or  indirectly,  by  reason  of  the 
construction  of  such  drain,  u^hether  such  lands 
are  immediately  drained  thereby,  or  can  be 
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drained  only  hy  the  construction  of  other 
and  connecting  drains,  but  such  asseasment 
Bliall  be  subject  to  review  by  the  commission- 
ers as  hereinafter  provided/'  Section  1831: 
*'The  board  of  drain  commissioners  shall  make 
a  list  showing  the  amount  [180]  which  each 
municipality  and  lot  or  track  of  land  benefited 
by  the  drain  for  which  the  tax  is  levied  is 
liable  to  pay  on  account  of  procuring  the 
right  of  way  or  the  construction  of  any  drain, 
vr  both  according  to  the  per  cent  which  by 
§  1826  it  is  required  to  fix  and  determine, 
a  copy  of  which  shall  be  served  on  the  clerk 
or  auditor  of  each  municipality  against  which 
taxes  are  to  be  assessed.  Such  list  shall 
thereupon  be  filed  in  the  office  of  the  county 
auditor  of  the  county  in  which  the  munici- 
palities and  lands  benefited  by  the  drain  are 
situated,  and  the  auditor  shall  thereupon  ex- 
tend upon  the  tax  lists  as  a  special  tax  as 
provided  by  law  the  several  amounts  shown 
by  the  drain  commissioners'  list,  specifying 
in  such  tax  lists  the  particular  drain  for  the 
construction  or  procurement  of  the  right  of 
way  of  which  the  special  tax  is  assessed, 
which  special  tax  shall  be  collected  and  en- 
forced in  the  same  manner  as  other  taxes. 
When  such  special  tax  is  for  the  right  of  way 
the  same  shall  when  collected  be  paid  by  the 
county  treasurer  into  court  for  the  benefit 
of  the  owners  of  the  right  of  way.  And  the 
common  council,  or  other  proper  taxing  au- 
thorities of  each  city,  or  other  municipality, 
against  which  such  assessment  is  made  as 
aforesaid,  shall  include  in  the  first  general 
tax  levy  thereafter  made  in  said  city  or 
municipality,  the  amount  so  assessed  against 
it,  by  the  board  of  drain  commissioners,  and 
the  same  shall  be  extimded  upon  the  tax  lists 
of  the  county  for  the  current  year  by  the 
county  auditor  against  all  the  taxable  prop- 
erty in  such  city  or  municipality  in  the  same 
mauner  and  with  the  same  effect  as  other 
taxes  are  extended."  Section  1832:  "The 
drain  taxed  shall  be  collected  by  the  county 
treasurer  and  all  moneys  so  collected  shall 
be  credited  to  the  drain  fund  to  which  they 
belong  and  the  county  treasurer  shall  be  the 
treasurer  of  such  drain  funds.  Payment  of 
all  expenses  and  costs  of  locating  and  con- 
structing any  drain  shall  be  made  by  the 
board  of  drain  commissioners  issuing  war- 
rants in  such  amounts  and  to  such  persons 
as  by  such  board  may  be  found  due.  All 
warrants  drawn  by  such  board  in  payment 
for  the  right  of  way  or  construction  of  any 
drain  H^all  be  payable  from  the  pruper  drain 
fluid  ai'd  shall  be  roc(?ivable  fcr  the  taxes 
levied  for  the  right  of  way  or  construction 
of  such  drain  by  the  treasurer.  All  such  war- 
rants after  presentation  to  the  county  treas- 
urer for  payment,  if  not  paid  for  want  of 
funds,  shall  be  registered  by  the  county  treas- 
urer and  thereafter  shall  bear  interest  at  the 


rate  of  7  per  cent  per  annum."  Section  1837 : 
'^Drains  may  be  laid  along,  within  the  [181 J 
limits  of  or  across  any  public  road,  and  when 
so  laid  out  and  constructed  or  when  any 
road  shall  thereafter  be  constructed  along  or 
across  any  drain  it  shall  be  the  duty  of  the 
board  of  county  commissioners,  or  township 
Supervisors,  as  the  case  ma^  be,  to  keep  the 
same  open  and  free  from  all  obstructions. 
A  drain  may  be  laid  along  any  railroad  when 
necessary,  but  not  to  the  injury  of  such  road, 
and  when  it  shall  be  necessary  to  run  a  drain 
across  a  railroad  it  shall  be  the  duty  of  such 
railroad  company,  when  notified  by  the  board 
of  drain  commissioners  to  do  so,  to  make  the 
necessary  opening  through  said  road  and  to 
build  and  keep  in  repair  suitable  culverts  or 
bridges." 

There  is  much  to  be  said  in  support  of  the 
contention  of  appellants.  X^ailroadis  are  quasi 
public  institutions.  They  have  the  right  to 
make  a  reasonable  profit  on  the  investment 
which  they  represent.  The  state,  on  the 
other  hand,  has  the  power  to  regulate  rates 
when  that  profit  becomes  excessive.  It  is 
clear  that  no  profit  can  be  made  until  the 
operating  and  fixed  charges  are  met,  and  the 
higher  the  operating  and  fixed  charges,  the 
higher  the  rates  will  be  tiiat  must  be  charged 
in  order  to  make  a  fair  return  upon  the  in- 
vestment. Special  assessments,  in  fact  all 
taxes,  must  indirectly  increase  the  cost  of 
operation  and  raise  tlie  point  from  which 
the  profit  begins,  as  well  as  the  point  at  which 
the  state  is  entitled  to  regulate  the  charges. 
They  must,  in  fact,  mean  higher  rates  to  the 
public.  The  first  question  is.  Can  local  im- 
provements which  are  for  the  immediate  bene- 
fit of  tlie  locality  merely,  and  the  cost  of 
whicli  can  be  assessed  upon  adjacent  property 
merely  upon  the  theory  of  actual  benefit,  be 
imposed,  when  the  cost  thereof  must  ultimate- 
ly be  borne  by  the  people  as  a  whole?  The 
second  is,  Can  such  taxes  be  made  a  lien  upon 
a  right  of  way,  the  sale  of  which  may  seri- 
ously interrupt  the  operation  of  the  road? 

The  answer  to  the  first  question,  to  our 
mind,  revolves  entirely  around  the  question 
of  benefits.  Local  and  general  taxes  may  be 
imposed  upon  railway  property  because  they 
both  help  to  develop  and  to  assure  govern- 
mental and  police  protection  to  the  territory 
through  which  the  link  of  the  road  runs,  and 
because  the  link  is  a  part  of  a  continuous 
whole  and  its  police  prrtection  is  necessary 
to  that  whole.  Such  taxes  are  valid  even 
when  levied  upon  the  property  of  railroads 
which  are  interstate  in  their  nature.  A  dis- 
tinction, in  fact,  is  drawn  between  a  tax 
upon  property  which  is  used  in  interstate 
commerce  or  the  instrumentality  [182]  of 
commerce,  which  is  valid,  and  a  tax  upon  the 
act  of  interstate  commerce  which  is  not.  7 
Cyc.    478,    480;    Cleveland,    etc.    R.    Co.    T. 
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Backus.  154  U.  S.  439,  38  U.  S.  (L.  ed.)  1041, 
4  Int.  Com.  Rep.  677,  14  S.  Ct.  1122,  133  Ind. 
513,  IS  L.R.A.  720,  33  N.  E.  421;  State 
Freight  Tax  Case,  15  Wall.  232,  21  U.  S.  (L. 
ed.)  146;  Adams  Exp.  Co.  v.  Ohio  State  Audi- 
tor, 165  U.  S.  194,  41  U.  S.  (L.  ed.)  683,  17 
8.  Ct.  305.  The  same  rule  applies  to  local 
drainage  assessments.  If  they  are  in  fact 
of  any  benefit  to  the  railroad,  and  this  is 
conceded  by  the  record  in  the  case  at  bar, 
in  other  words,  if  they  tend  to  make  the  track 
and  roadbed  more  secure,  or,  in  extreme  cases, 
to  prevent  the  loss  of  health  to  passengers  and 
employees  incident  to  miasmal  swamps,  they 
benefit  the  railroad  as  a  whole  and  the  state 
as  a  whole.  We  are  not  inclined  to  hold  with 
the  appellants  that  the  only  measure  of  bene- 
fits is  an  increased  selling  price,  and  as  a 
purchaser  can  hardly  be  had  for  a  link  in  a 
railroad  right  of  way,  and  that  as  such  sale 
should,  if  possible,  be  avoided,  that  no  benefits 
can  accrue.  The  railroad  in  fact,  though  not 
always  holding  a  fee,  has  a  beneficial  use  ex- 
tending at  its  almost  unlimited  option  over  a 
long  period  of  years,  and  an  increase  in  the 
value  of  the  use  or  a  decrease  in  the  cost 
of  operation  and  maintenance  are  certainly 
benefits. 

Even  without  a  legislative  expression  upon 
the  subject,  there  is  much  authority  in  sup- 
port of  the  validity  of  an  assessment  such  as 
that  before  us.  See  Louisville,  etc.  R.  Co. 
V.  Barber  Asphalt  Pav.  Co.  116  Ky.  856,  76 
S.  W.  1097,  197  U.  S.  430,  49  U.  S.  (L.  ed.) 
819,  25  S.  Ct.  466;  Northern  Pac.  R.  Co.  t. 
Seattle,  46  Wash.  674,  12  L.R.A. (N.S.)  121, 
123  Am.  St.  Rep.  955,  91  Pac.  244;  Rich  v. 
Chicago,  152  111.  18,  38  N.  E.  255;  Illinois 
Cent.  R.  Co.  v.  East  Lake  Fork  Special  Drain. 
Di^t.  Com'rs,  129  111,  417,  21  N.  E.  925; 
Drainage  Com'rs  of  Dist.  No.  3  v.  Illinois 
Cent.  R.  Co.  158  111.  353,  41  N.  E.  1073; 
State  V.  Passaic,  64  N.  J.  L.  340,  23  Atl. 
945;  Northern  Pac.  R.  Co.  v.  Pierce  County, 
51  Wash.  12,  23  L.R.A.(N.S.)  286,  97  Pac. 
1099. 

The  law  in  fact  is  summed  up  by  Judge 
Elliott  in  his  work  on  Railroads  in  §  7806, 
as  follows:  "There  is  a  conflict  in  the  ad- 
judicated cases  as  to  whether  or  not  the  right 
of  way  of  a  railroad  company  is  subject  to 
local  assessments.  The  question  has  been 
discussed  in  a  great  number  of  instances,  and 
different  conclusions  reached  in  apparently 
[183J  similar  cases.  The  latest  authorities, 
.  .  .  however,  recognize  what  we  believe  to 
be  the  true  rule,  and  that  is,  .  .  .  where 
the  right  of  way  receives  a  henefit  from  the 
improvement  for  which  the  assessment  is 
levied,  and  there  is  no  statute  exempting  the 
railroad  company  from  local  assessments  in 
clear  and  unequivocal  terms,  it  is  subject  to 
assessment." 

It  is  not  indeed  for  us  to  establish  the  pub- 
lic policy   in  this  matter.     It  has   been  an- 
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nounced  by  the  legislature,  and  the  action  of 
that  body,  in  the  absence  of  some  const itu 
tional  prohibition,  must  be  conclusive  upon 
us.  This  is  not  a  case  where  the  court  is 
called  upon  to  construe  or  to  enforce  some 
private  contract,  concerning  which  no  pub- 
lic policy  has  been  announced.  It  is  a  case 
in  which  it  is  asked  to  set  aside  a  statute 
which  itself  expresses  the  public  policy  of  the 
state,  merely  because  its  conception  of  what  a 
Bound  public  policy  may  be  differs  from  that 
of  the  legislative  body.  This  it  cannot  do. 
In  the  announcing  of  the  rules  of  public  poli- 
cy, indeed,  the  courts  are  the  third  and  weak- 
est link  in  the  governmental  triumvirate. 
Public  policy,  in  short,  is  public  policy.  Its 
highest  expression  is  to  be  found  in  a  con- 
stitutional provision  which  expresses  the  will 
of  the  sovereign  people,  and  which,  being  vot- 
ed upon  by  the  whole  public,  announces  a 
policy  which  is  truly  public,  both  in  its  origin 
and  in  its  expression.  Where  there  is  no  con- 
stitutional provision  upon  the  subject,  the 
next  highest  expreaaion  is  that  offered  by  a 
statute  which  expresses  the  public  will  or 
policy  as  construed  by  the  legislative  repre- 
sentatives of  the  people,  whose  determination, 
in  the  absence  of  a  constitutional  prohibi*- 
tion,  must  of  necessity  be  coDtroUing.  The 
third  factor  in  the  chain  is  the  supreme  court. 
It,  however,  has  no  power  to  command  or  to 
create,  but  merely  to  construe.  It,  in  short, 
announces  and  can  announce  no  public  policy 
of  its  own,  but  merely  what  it.  believes  to  be 
the  policy  of  the  people  as  a  whole,  and  where 
the  people  have  spoken  it  must  be  controlled 
by  their  decisions. 

That  the  public  has  spoken  in  the  case 
before  us  admits  of  no  questioning.  Section 
1826,  of  the  Code  of  1905,  is  indeed  capable 
of  but  one  construction.  It  expressly  pro- 
vides that  "upon  acquiring  the  right  of  way, 
if  the  assessment  of  benefits  has  not  already 
been  made  under  the  provisions  of  §  1824,  the 
board  of  drain  commissioners  shall  assess  the 
per  cent  of  the  cost  of  constructing  and  main- 
taining such  drain,  [184]  and  of  providing 
the  right  of  way  therefor,  which  any  county, 
township,  city,  village  or  town  shall  be  liable 
to  pay  by  reason  of  the  benefits  of  such  drain 
to  the  public  health,  convenience,  or  welfare, 
and  which  any  railroad  company  shall  he 
liable  to  pay  by  reason  of  benefits  to  accrue  to 
its  property,  and  tahich  any  lot,  piece  or 
parcel  of  land  shall  he  liable  to  pay  by  reason 
of  benefits  to  accrue  thereto,  either  directly 
or  indirectly,  by  reason  of  the  construction 
of  such  drain,  whether  such  lands  are  im- 
mediately drained  thereby,  or  can  be  drained 
only  by  the  construction  of  other  and  connect 
ing  drains,  but  such  assessment  shall  be  sub- 
ject to  review  by  the  commissioners  as  here- 
inafter provided." 

It  is  idle  for  counsel  to  argue  that  the  leg- 
islature could  only  have  intended  depot  or 
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similar  lands,  the  sale  of  which  would  not 
interfere  with  the  operation  of  trains,  for  the 
act  is  not  only  clearly  a  rural  as  opposed  to 
an  urban  or  city  and  village  apt  (see  Stoltze 
V.  Sheridan,  28  N.  D.  194,  148  N.  W.  1),  but 
nine  depots  out  of  every  ten  are  constructed 
within  the  limits  of  the  original  right  of  way, 
and  must  often  be  moved  if  additional  tracks 
are  to  be  laid. 

Nor  does  the  fact  that  a  sale  of  the  right 
of  way  would  perhaps  be  necessary  as  a  last 
resort,  nullify  the  statute.  The  uninterrupted 
performance  by  the  railroad  company  of  the 
public  functions  for  which  it  was  created  may 
indeed  be  of  great  importance  to  the  state  and 
to  the  conomunity;  but  the  legislature  may 
nevertheless  deem  that  the  collection  of  its 
taxes  and  a  universal  obedience  to  the  su- 
premacy of  the  law  may  be  of  more  im- 
portance still.  37  Cyo.  842;  St.  Louis,  etc 
R.  Co.  v.  Miller  County,  67  Ark.  498,  65  S. 
W.  926. 

There  can,  indeed,  also  be  little  difference 
between  levying  upon  a  right  of  way  and  levy- 
ing upon  a  locomotive  engine,  which  latter 
act  is  often  done  and  generally  held  to  be 
permissible.  Both  acts  might  equally  inter- 
fere with  and  cripple  the  operation  of  the 
road. 

In  the  case  of  Hcman  Constr.  Co.  v.  War 
bash  R.  Co.  206  Mo.  172,  12  L.R.A.(N.S.) 
112,  121  Am.  St.  Rep.  649,  104  S.  W.  67,  12 
Ann.  Cas.  630,  the  matter  and  contention  was 
disposed  of  in  the  following  language: 
**What  we  do  hold  is  that,  under  the  charter 
and  ordinance,  the  tax  bill  sued  on  in  this 
ease  is  a  lien  against  that  part  of  the  ri^lit 
of  way  of  the  defendant  company  described 
in  the  tax  bill.  We  do  not  feel  called  upon 
to  determine  how  such  judgment  ean  be  en- 
forced. ...  As  a  general  rule,  'where  there 
is  a  right  there  is  [185]  a  remedy,'  .  .  . 
and  this  cade  We  think  forms  no  exception  to 
the  rule."  See  also  Metropolitan  R.  Co.  t. 
Macfarland,  20  Ap^.  Cas.  (D.  C.)  421;  Mc- 
Lean County  V.  Blooibington,  106  111.  209. 
The '  situation,  indeed,  is  not  as  serious  ats 
counsel  for  appellant  Would  have  us  believe. 
If  th^  assessment  is  a  valid  one  and  benefits 
are  in  fact  conferred  (and  the  company  has 
all  of  the  remedies  and  means  of  contesting 
invalid  and  illegal  assessments  that  has  any 
other  property  owner),  it  is  its  duty  to  pay 
the  same  without  putting  the  county  to  the 
necessity  of  selling  the  land.  Its  paramount 
duty  is  to  operate  its  line.  The  state's  par&- 
moimt  duty  is  to  enforce  its  laws  and  its 
judgments. 

We  have  next  to  determine  whether  the  act 
violates  the  provisions  of  either  the  14th 
Amendment  to  the  Federal  Constitution  or 
the  3d,  or  so-called  Commerce  Clause,  of  §  8 


of  article  1  of  that  instrument,  when  it  is 
sought  to  be  applied  to  interstate  lines. 

Ihe  first  point  was  suggested  but  not 
argued  by  counsel  for  appellant,  and  needs 
no  consideration  here.  It  is  sufficient  to  say 
that  the  state,  in  the  main,  can  establish  its 
own  due  process  of  law,  and  that  if  the 
state  has  the  right  to  levy  the  assessment  at 
all,  and  the  legislature  intended  that  it 
should  be  levied,  there  is  in  the  act  no  viola- 
tion of  property  rights  nor  of  the  day  in 
court  and  equal  protection  of  the  laws  which 
the  14th  Amendment  guarantees.  Tlie  argu- 
ment of  counsel  indeed  is  based  not  upon  any 
theory  of  private  property,  but  of  public 
rights  only.  He  insists  that  the  railroad 
company  has  no  fee  in  the  land,  but  merely 
a  right  to  pass  thereover  in  the  performance 
of  a  public  service;  and  it  is  on  the  premise 
that  a  levy  upon  and  sale  of  a  section  of  the 
right  of  way  would  interfere  with  this  public 
service  that  his  whole  argument  is  based. 

We  are  not  unmindful  of  the  cases  as  cited 
by  counsel  for  appellant.  In  none  of  them, 
however,  was  there  a  statute  similar  to  our 
own  and  in  which  the  legislative  intention  was 
clearly  expressed  that  railroads  should  be  sub- 
ject to  their  operation.  They  were  cases,  in- 
deed, in  which  the  courts  were  left  to  infer 
what  the  legislative  policy  in  relation  to  rail- 
way property  might  be,  and  this  by  a  con- 
struction of  general  words  merely.  So,  too, 
most  of  them  were  cases  of  assessments  for 
pavements,  sidewalks,  or  sanitary  sewers 
which  could  not  possibly  benefit  the  right  of 
way  or  render  the  .operation  of  the  road  any 
safer  or  easier.  See  Mt.  Pleasant  v.  Balti- 
more, etc.  R.  Co.  138  Pa.  St.  365,  11  L.R.A. 
[186]  520,  20.AtL  1052;  Chicago,  etc.  R.  Co. 
V.  Ottumwa,  112  Ia.«300,  61  L.R.A.  763,  83  X. 
W.  1074;  Boston  v.  Boston,  etc.  R.  Co.  170 
Mass.  955,  ,49  N.  E.  95;  Detroit,  etc.  R.  Co. 
V.  Grand  Rapids,  106  Mich.  13,  28  L.R.A.  793. 
58  Am.  St.  Rep.  466,  63  N.  W.  1007;  South 
Park  Com'rs  v.  Chicago,  etc.  R.  Co.  107  111. 
105;  Chicago,  etc.  R.  Co.  v.  Milwaukee,  89 
Wis.  506,  28  L.R.A.  249,  62  N.  W.  417;  State 
V.  District  Ct.  31  Minn.  354,  17  N.  W.  954; 
.Seattle  v.  Seattle  Electric  Co.  48  Wash.  509, 
15  L.R.A.(N.S.)  486,  94  ^ac.  194;  Koons  v. 
Lucas,  52  la.  177,  3  N.  W.  84;  O'Rcillcy  v. 
Kingston,  114  N.  Y.  439,  21  N.  E.  1004. 

A  surface-water  drain,  indeed,  which  like 
the  one  in  the  case  at  bar,  drains  swamp  lands 
along  a  right  of  way,  is  materially  different 
from  a  sidewalk  or  pavement  or  a  sanitary 
house  sewer.  The  first  may  benefit  the  right 
of  way  by  preventing  its  erosion.  The  others 
cannot  possibly  be  of  any  advantage  to  it, 
except  as  they  add  to  the  general  health  and 
prosperity  of  the  localities  through  which  the 
road  passes.  In  the  case  at  bar  the  trial 
court  found  that  the  right  of  way   was  "in 
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fact  materially  and  substantially  benefited" 
by  the  drain,  and  no  appeal  was  taken  from 
this  determination  but  on  questions  of  law 
and  of  law  alone.  The  question  of  benefits, 
therefore,  is  answered  in  the  afiirmative,  and 
is  established. 

We  fully  agree  with  the  supreme  court  of 
MasBachusetts  that  a  tax  for  local  improve- 
mentd  upon  a  public-service  corporation  will 
usually  be  ultimately  borne  by  the  people  of 
the  whole  state  in  the  form  of  increased  tariffs 
and  charges,  and  that  in  the  absence  of  a 
clear  intimation  in  the  statutes  to  the  con- 
trary, no  such  burden  should  be  deemed  to 
have  been  intended  to  be  imposed.  Boston 
V.  Boston,  etc.  K.  Co.  170  Mass.  95,  49  N.  £. 
95.  Where,  however,  the  legislature  has  clear- 
ly spoken  upon  the  subject,  as  it  seems  to 
have  in  the  statute  here  under  consideration, 
we  cannot  hold  that  the  legislature  did  not 
assume  the  risk,  and  did  not  have  the  right 
to  do  so.  The  words  of  the  statute,  "by  rea- 
son of  the  benefits  of  such  drain  to  the  pub- 
lic health,  convenience,  or  welfare,  a^  ^chich 
any  railroad  company  «AaU  he  liable  to  pay 
by  reason  of  benefits  to  accrue  to  its  prop- 
erty, and  which  any  lot,  piece  or  parcel  of 
land  shall  be  liable  to  pay  by  reason  of  bene- 
fits to  accrue  thereto,  either  directly  or  indi- 
rectly, by  reason  of  the  construction  of  such 
drain,  whether  such  Iwids  are  immediately 
drained  [1S7]  thereby,  or  can  be  drained  only 
by  the  oonstruetion  of  other  and  conneotimg 
drains,*'  are  so  sweeping  and  comprehensive 
that  we  cannot  ignore  them.  Even  without  a 
legislative  expression  upon  the  subject,  there 
is  much  authority  in  support  of  the  validity 
of  an  assessment  such  as  that  before  us.  See 
Louisville,  etc.  R.  Co.  v.  Barber  Asphalt  Pav. 
Co.  116  Ky.  856,  76  S.  W.  1097,  197  U.  S. 
430,  49  U.  S.  (L.  ed.)  819,  25  S.  Ct.  466; 
Northern  Pac.  R.  Co.  v.  Seattle,  46  Wash.  674, 

12  L.R.A.(N.S.)  121,  123  Am.  St.  Rep.  956, 
91  Pac.  244 ;  Baltimore,  etc.  R.  Co.  v.  Ketring, 
122  Ind.  5,  23  N.  £.  527;  Lake  Erie,  etc. 
R.  Co.  V.  Cluggiflh,  143  Ind.  347,  42  N.  E. 
743;  Rich  V.  Chicago,  152  111.  18,  38  Isf.  E. 
255;  Illinois  Cent.  R.  Co.  v.  East  Lake  Fork 
Special  Drain.  Dist.  Com'rs,  129  IIL  417,  21 
X.  E.  925;  Drainage  Oom'rs  of  Dist.  No.  3 
▼.  Illinois  Cent.  R.  Co.  158  111.  353;  41  N.  £. 
1073;  State  v.  Passaic,  54  N.  J.  L.  340,  23 
Atl.  945;  Northern  Pac.  R.  Co.  v.  Pierce 
County,  51  Wash.  12,  23  L.R.A.(N.S.)  286, 
97  Pac.  1099;  Griswold  v.  Minneapolis^  etc, 
R.  Co.  12  N.  D.  435,  102  Am.  St.  Rep.  572, 
07  N.  W.  538;  Illinois  Cent.  R.  Co.  v.  De- 
catur, 147  U.  S.  190,  37  U.  8.   (L.  ed.)   132, 

13  S.  Ct.  293;  Wabash  Eastern  R.  Co.  v. 
East  Lake  Fork  Special  Drain.  Dist.  Com'rs, 
134  111.  384,  10  L.R.A.  285,  25  N.  E.  781. 

The  judgment  of  the  District  Court  is  af- 
firmed. 
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fited,  581. 
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585. 


Introductory, 

The  earlier  cases  discussing  the  assessabili- 
ty  of  a  railroad  right  of  way  for  a  street  im- 
provement, are  collated  in  the  notes  to  South- 
ern California  R.  Co.  v.  Workman,  2  Ann. 
Cas.  583;  Heman  Constr.  Co.  v.  Wabash  R. 
Co.  12  Ann.  Cas.  630,  and  Northern  Pac.  R. 
Co.  V.  Seattle,  123  Am.  St.  Rep.  955.  This 
note  reviews  the  recent  cases  on  the  subject. 

Vieio  that  Right  of  Way  Is  Assessable  in 

All  Cases, 

As  stated  in  the  previous  notes,  there  is  a 
diversity  of  opinion  as  to  the  assessability  of 
a  railroad  right  of  way.  for  street  improve- 
ments. In  some  jurisdictions  it  is  held  that 
the  right  of  way  of  a  railroad  corporation  is 
subject  to  assessment  like  other  property,  and 
that  such  property  is  conclusively  presumed 
to  be  benefited  by  the  improvement  of  a  street 
on  which  it  abuts.  Figg  v.  Louisville,  etc. 
R.  Co.  116  Ky.  135,  75  S.  W.  269,  25  Ky.  L. 
Rep.  350;  Missouri,  etc.  R.  Co.  v.  Tulsa,  45 
Okla.  382,  145  Pac.  398;  Seattle  v.  Seattle, 
etc.  R.  Co.  50  Wash.  132,  96  Pac.  958;  Chi- 
cago, etc.  R.  Co.  V.  Milwaukee,  148  Wis.  39, 
133  N.  W.  1120;  Superior  v.  Lake  Superior 
Terminal,  etc.  R.  Co.  162  Wis.  389,  140  N.  W. 
26.  And  see  Chicago,  etc.  R.  Co.  v.  Janes- 
ville,  137  Wis.  7,  118  N.  W.  182,  28  L.R.A. 
(N.S.)  1124.  Thus  in  Figg  v.  Louisville,  etc. 
R.  Co.  supra,  the  court  said:  '^It  is  not  the 
intangible  right  to  use  it,  but  the  strip  of 
land  which  the  railroad  company  appropriates 
for  its  use,  and  upon  whidi  it  builds  its  road- 
bed, is  its  right  of  way.  The  railroad  com- 
pany has  been  in  possession  of  the  strip  of 
land  in  question  for  fifty  years.  It  is  a  part 
of  a  great  railroad  system.  Its  right  of  way 
is  perpetual.  ,  .  .  It  is  the  very  remotest 
possibility  imaginable  that  the  appellee  would 
ever  abandon  its  right  of  way.  The  court 
concludes  that  its  use  of  its  right  of  way 
will  be  perpetual.  It  is  therefore  practically 
the  owner  of  the  land.  If  this  strip  of  land 
was  not  occupied  by  the  railroad  company 
as  a  right  of  way,  it  would  not  be  suggested 
that  it  was  not  subject  to  the  special  tax 
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for  street  improvement.  The  purpose  for 
which  the  lot  is  used  cannot  affect  the  ques- 
tion of  its  liability  for  the  cost  of  street 
improvement.  ...  On  the  second  ques- 
tion we  quote  from  Preston  v.  Rudd,  84  Ky. 
156,  7  Ky.  L.  Hep.  806,  which  reads  as  fol- 
lows: 'Such  assessments  are  made  upon  the 
assumption  that  a  portion  of  the  community 
are  specially  benefited  by  the  improvement. 
The  principle  is  that  the  territory  is  benefited, 
that  it  has  a  common  interest,  and  that, 
governed  by  equitable  rules,  it  must  equally 
bear  the  burden.  Necessarily,  individual 
cases  of  hardship  will  arise,  but  it  approaches 
equality  as  nearly  as  it  is  practicable.  It 
follows  that  a  lot  owner  may  be  compelled 
to  pay  his  proportion  of  the  cost  of  improve- 
ment, although  in  his  particular  case  his 
property  may  not  be  benefited.  .  .  •'  Under 
the  statute  governing  street  improvement,  a 
lot  is  any  piece  of  land  within  the  territory 
defined  by  the  statute  or  the  general  council, 
where  the  territory  to  be  assessed  is  not 
bounded  by  principal  streets.  The  use  or 
nonuse,  or  the  character  of  the  use  to  which 
the  parcel  of  land  is  put,  does  not  determine 
the  question  whether  it  is  or  is  not  a  lot. 
The  strip  of  land  used  by  the  railroad  com- 
pany the  day  before  it  was  appropriated  by 
it  as  a  right  of  way  was  a  lot,  in  the  mean- 
ing of  the  statutes,  and  to  thus  appropriate 
it  cannot  change  its  character."  In  Chicago, 
etc.  R.  Co.  V.  Milwaukee,  148  Wis.  39,  133 
N.  W.  1120,  wherein  it  appeared  that  a  right 
of  way  was  assessed  for  street  improvements 
under  a  statute  (Laws  1903,  c.  425,  p.  688) 
providing  that  the  property  of  all  corpora- 
tions ''shall  be  in  all  respects  subject  to  all 
special  assessments  for  local  improvements 
in  the  same  manner  and  to  the  same  extent 
as  the  property  of  individuals,"  the  court 
said:  ''Such  a  declaration,  interpreted  in  the 
light  of  judicial  decisions  and  recent  legis- 
lative enactments,  can  mean  only  what  its 
plain  language  imports,  namely,  that  every 
species  of  real  property  owned  by  corpora- 
tions shall  pay  its  proportionate  share  of 
special  assessments  for  local  improvements  in 
the  same  manner  and  to  the  same  extent  as 
the  property  of  individuals,  irrespective  of 
the  particular  use  to  which  such  real  prop- 
erty may  be  put."  And  in  Missouri,  etc.  R. 
Co.  v.  Tulsa,  45  Okla.  382,  145  Pac.  398,  it 
was  held,  following  the  ruling  in  the  case  of 
Louisville,  etc.  R.  Co.  v.  Barber  Asphalt  Pav. 
Co.  397  U.  S.  430.  25  S.  Ct.  466,  49  U.  S. 
(L.  ed.)  819,  that  lots  within  the  taxing  dis- 
trict, abutting  on  a  street  improvement  and 
included  in  a  right  of  way,  were  conclusively 
presumed  to  have  been  benefited  by  the  im- 
provement and  therefore  were  liable  to  assess- 
ment. 

In  Seattle  v.  Seattle,  etc.  R.  Co.  50  Wash. 
132,  96  Pac.  958,  the  court  followed  North- 


ern Pac.  R.  Co.  V.  Seattle,  46  W^ash.  674,  91 
Pac.  244,  123  Am.  St.  Hep.  955,  12  L.K.A. 
(N.S.)  121,  in  which  the  same  facts  and  con- 
ditions were  present,  saying:    ''The  appellant 
contends,  however,  that  the  Northern  X'acific 
case  is  not  in  point  here,  because  the  assess- 
ment district  there  involved  was  created  by 
ordinance  of  the  city  of  Seattle,  and  the  court 
deemed  the  legislative  declarations  of  bene- 
fits conclusive  upon  it.     The  court  did  no 
doubt  consider  the  effect  to  be  given  to  such 
legislative  declaration,  but  the  decision  was 
not  rested  exclusively  upon  that  groimd,  for 
in  answer  to  the  contention  the  appeUant  now 
makes,  the  court  said:     'The  appellant  con- 
tends that  the  land  held  and  used  by  it  as  a 
right  of  way  cannot  be  assessed  for   local 
street  improvements;   that  a  special  assess- 
ment can  only  be  levied  when  a  special  bene- 
fit produced  by  the  improvement  inures  to 
the  property  assessed;  that,  unless  it  can  be 
affirmatively  shown  that  some  special  benefit 
does  result,  no  assessment  can  be  imposed; 
that  the  strip  of  land  used  solely  as  right  of 
way  for  railway  trains  is  not  benefited  by 
the  improvement  of  an  abutting  street;  that 
the  public  use  to  which  the  land  is  ekclusively 
devoted  is  not  thereby  rendered  more  valu- 
able; that  trains  can  pass  and  repass  as  well 
without  as  with  the  improvement;  that  ap- 
pellant only  occupies  its  land  as  a  right  of 
way,  not  owning  the  fee,  and  that  its  ease- 
ment  is  not  subject   to   special  assessment. 
Although  the  appellant  may  not  hold  the  fee- 
simple  title,  there  is  no  reasonable  or  immedi- 
ate probability  that  it  will  abandon  the  land. 
Its  use  will  doubtless  be  perpetual.     Appel- 
lant is  therefore  for  all  practical  purposes  the 
substantial  owner.     The  fee,  subject  to  its 
use  and  easement,  is  of  but  little  value,  if 
any.     Except  for  appellant's   occupancy,   no 
suggestion  would  be  made  that  the  land  was 
not  benefited  by  the  improvement,  or  thai  it 
would  not  be  subject  to  the  assessment.    The 
particular  use  of  the  land  cannot  affect  its 
liability   to   assessment.     Abutting  property 
cannot   be   relieved    from    the   burden    of    a 
street  assessment  simply  because  its  owner 
has  seen  fit  to  devote  it  to  a  use  which  may 
not  be  specially  benefited  by  the  local   im- 
provement.   The  benefit  is  presumed  to  inure, 
not  to  such  present  use,  but  to  the  property 
itself,  affecting  its  value.'     Furthermore,  if 
any  presumption  is  to  i)e  indulged  in  favor 
of  a  legislative  declaration  of  benefits,   the 
like  presumption  will  attach  to  any  assess- 
ment district  created  by  legislative  authority. 
Here  the  assessment  district  was  established 
by  three  commissioners  appointed  by  the  su- 
perior court,  pursuant  to  legislative  author- 
ity.   These  commissioners  acted  in  an  admin- 
istrative or  legislative  capacity  in  forming 
the   assessment  district  and   the  usual    pre- 
sumption attaches  to  their  acts  in  that  re- 
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gard.  We  do  not  think,  therefore,  that  the 
case  can  be  distinguished  on  this  ground." 
But  in  the  case  of  In  re  Seattle,  66  Wash. 
277,  119  Pac.  798,  it  was  held  that,  inasmuch 
as  the  right  of  way  and  franchise  of  a  rail- 
road company  in  a  street  is  a  mere  easement, 
it  is  not  assessable  for  benefits  resulting  from 
the  erection  of  a  bridge  over  a  canal  which 
crossed  the  street.  The  court  said:  "The 
principles  announced  in  the  later  case  of 
Seattle  v.  Seattle  Electric  Co.  48  Wash.  599, 
94  Pac.  194,  15  L.R.A.(N.S.)  486,  are  ap- 
plicable here.  Speaking  of  the  franchise  of 
the  Seattle  Electric  Co.  we  then  said:  'The 
respondent's  right  in  the  street  is  in  no  sense 
a  lot,  block,  tract  or  parcel  of  land.  It  does 
not  own  the  fee  of  the  street  over  which  its 
tracks  are  laid  and  its  cars  operated,  nor 
does  it  have  dominion  or  control  over  that 
portion  of  the  street.  On  the  contrary,  the 
fee  of  the  street  rests  in  the  abutting  prop- 
erty holders,  to  whom  it  will  revert  when  the 
interests  of  the  public  therein  cease  from 
any  cause,  and  dominion  and  control  over  it 
is  vested  in  the  public  authorities  in  whom 
it  will  remain  as  long  as  the  street  retains  its 
public  character.  The  respondent's  rights 
therein  are  such  and  only  such  as  these  public 
authorities  have  conferred,  and  are,  roughly 
speaking,  the  right  to  construct  and  main- 
tain for  a  limited  time  a  railway  track  on  a 
fixed  portion  of  the  street,  and  the  right  to 
operate  cars  on  such  track  for  the  purpose 
of  carrying  passengers  and  freight  for  hire. 
This  does  not  constitute  either  a  lot,  block, 
tract  or  parcel  of  land,  nor  does  it  constitute 
an  interest  in  land  as  that  term  is  ordinarily 
understood;  it  Is  an  easement  only,  and  as 
such  is  not  assessable  under  a  power  to  assess 
lots,  blocks,  tracts  and  parcels  of  land.'  From 
statements  above  made,  it  appears  that  the 
city  in  granting  the  franchise  imposed  con- 
ditions upon  the  railway  company  which 
would  compel  it  to  make  a  substantial  cash 
contribution  towards  defraying  the  expense 
of  this  improvement.  Manifestly  it  did  so 
in  contemplation  of  the  fact  that  the  right 
of  way  and  franchifie  in  the  street  could  not 
be  assessed." 

In  Northern  Pac.  R.  Co.  v.  Pierce  County, 
51  Wash.  12,  97  Pac.  1099,  23  L.R.A.(N.S.) 
286,  it  was  held  that  railroad  property  in 
a  drainage  district,  though  exempt  from  any 
assessment  on  the  ground  that  no  benefit 
would  accrue  to  it  by  reason  of  the  construc- 
tion of  a  ditch,  was  liable  for  the  preliminary 
expenses  of  the  proposed  improvement,  which 
was  not,  however,  carried  out.  Tlie  court 
said:  ''The  essential  complaint  is  only  that 
the  proceedings  for  the  purpose  of  raising 
money  to  pay  the  preliminary  expenses  of 
the  proposed  improvement  which  failed  were 
illegal,  and  that  its  land  should  not  be  taxed 
because   it   had   been    determined   that   they 


would  not  have  been  benefited  by  the  im- 
provement if  it  had  been  carried  out.  It  is 
possible  that  an  investigation  to  determine 
the  benefits  fiowing  from  a  proposed  improve- 
ment might  develop  the  fact  that  none  of  the 
lands  in  the  district  would  be  benefited  by 
the  improvement.  In  such  case  every  owner 
could  put  forth  the  same  objection  to  the 
payment  of  his  share  of  the  preliminary  ex- 
penses as  does  the  appellant  here,  and  for 
the  same  reason.  The  improvement  not  hav- 
ing been  made,  there  seems  to  be  no  reason 
in  equity  why  all  the  lands  in  the  district 
should  not  proportionately  pay  the  expenses 
which  were  necessarily  incurred  in  determin- 
ing the  question  whether  the  improvement 
should  be  made,  it  being  borne  in  mind  that 
those  expenses  were  not  incurred  in  making  an 
improvement  which  failed  to  benefit  certain 
lands,  but  were  expenses  preliminary  to  deter- 
mining the  question  above  stated,  a  question 
entirely  foreign  to  any  question  of  assossment 
of  damages  or  benefits  from  or  by  the  con- 
struction of  the  improvement." 

It  has  been  stated  as  a  reason  for  the  pre- 
sumption of  benefits  that  railroad  property  is 
to  be  considered,  not  with  reference  to  its 
present  use,  but  with  reference  to  its  adapta- 
bility for  other  and  general  uses  in  the  future. 
Chicago,  etc.  R.  Co.  v.  Milwaukee,  148  Wis. 
39,  133  N.  W.  1120;  Superior  v.  Lake  Su- 
perior Terminal,  etc.  R.  Co.  152  Wis.  889, 
140  N.  W.  26. 

View  tliat  Right  of  Waif  Is  Aaaesaahle  if 

Benefited, 

The  majority  of  the  recent  decisions  hold 
that  the  liability  df  a  railroad  right  of  way 
to  assessment  for  a  street  improvement  de- 
pends on  whether  it  is  benefited  by  the  im- 
provement, it  being  liable  in  that  case  and 
not  otherwise.  River  Forest  v.  Chicago,  etc. 
R.  Co.  197  111.  344,  64  N.  E.  364;  Kankakee 
V.  Illinois  Cent.  R.  Co.  257  111.  298,  100  N.  E. 
996;  Lincoln  v.  Chicago,  etc.  R.  Co.  262  111. 
11,  104  N.  E.  277;  Lincoln  v.  Chicago,  etc.  R. 
Co.  263  111.  114,  104  N.  £.  1022;  Marion,  etc. 
Traction  Co.  v.  Simmons,  180  Ind.  289,  102 
N.  E.  132;  Chicago,  etc.  R.  Co.  v.  Hamilton 
County,  171  la.  741,  153  N.  W.  110;  Chicago, 
etc.  R.  Co.  V.  Council  Bluffs  (la.)  157  N.  W. 
047;  Atchison,  etc.  R.  Co.  v.  Peterson,  5  Kan. 
App.  103,  48  Pac.  877,  affirmed  58  Kan.  818 
mem.  51  Pac.  290;  Gilsonite  Constr.  Co. 
V.  St.  Lonis,  etc.  R.  Co.  240  Mo.  650,  144  S. 
W.  1086;  New  York  Bay  R.  Co.  v.  Newark, 
77  N.  J.  L.  270,  72  Atl.  465;  New  York 
Bay  R.  Co.  v.  Newark,  82  N.  J.  L.  591, 
83  Atl.  962,  reversing  80  N.  J.  L.  146,  76  Atl. 
327 ;  Matter  of  East  One  Hundred  and  Tliirty- 
Sixth  St.  127  App.  Div.  672,  111  N.  Y.  8. 
916;  New  York,  etc.  R.  Co.  v.  Port  Chester, 
149  App.  Diy.  893,  13 1  N.  Y.  S.  883,  affirmed 
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210  N.  Y.  600,  104  N.  E.  1136.  And  see  Hoflf- 
man  v.  Ho£fman,  49  Ind.  App.  664,  97  N.  E 
1015;  People  v.  Waldorf,  168  App.  Div.  473, 
153  N.  Y.  S.  1072;  Forest  v.  Atlantic  Coast 
Line  R.  C5o.  159  N.  C.  547,  75  S.  E.  796.  And 
see  the  reported  case. 

In  Kankakee  y.  Illinois  Cent.  K.  Co.  257 
111.  298,  100  N.  E.  996,  in  holding  that  a 
railroad  right  of  way  was  liable  to  assess- 
ment for  a  local  improvement  consisting  of 
the  paving  of  certain  streets,  the  court  said: 
''There  was  some  testimony  on  behalf  of  ap- 
pellee to  the  effect  that  the  proposed  improve- 
ment would  .result  in  benefits  to  the  appel- 
lant by  increasing  its  business,  and  other 
benefits  were  testified  to,  based  upon  the  use 
this  property  might  be  put  to  in  the  future, 
and  it  is  insisted  that  this  testimony  does 
not  afford  sufficient  ground  to  sustain  the 
judgment.  Where  the  land  is  restricted  by 
law  to  a  particular  use,  the  true  measure  of 
benefits  is  the  increased  value  for  the  special 
use  to  which  it  is  by  statute  restricted.  .  .  . 
This  judgment  is,  however,  amply  sustained 
by  the  testimony  in  the  record  that,  consider- 
ing the  special  use  to  which  it  is  restricted, 
this  property  will  be  benefited  in  the  amount 
assessed  against  it.  .  .  .  It  is  insisted,  as 
a  matter  of  law,  that  the  property  here  in- 
volved will  not  be  specially  benefited  in  any 
amount  by  the  proposed  improvement,  for 
tiie  reason  that,  being  railroad  right  of  way 
and  appellant  being  required  by  statute  to 
make  special  use  of  it,  its  market  value  can- 
not be  affected  by  this  or  any  proposed  im- 
provements in  adjacent  streets.  This  question 
should  have  been  raised  by  legal  objections, 
but  it  is  argued  on  both  sides  as  though 
properly  before  us.  In  Illinois  Cent.  R.  Co. 
v.  Kankakee,  164  111.  608,  this  same  section 
of  appellant's  right  of  way  was  assessed  for 
the  paving  of  East  avenue  from  Court  to 
Hickory  street,  and  in  answer  to  this  same 
objection  there  made  we  said  that  it  was 
settled  by  repeated  decisions  of  this  court 
that  a  railroad  right  of  way  relatively  situat- 
ed is  assessable  for  special  benefits  arising 
from  local  street  improvements.  Whether 
this  portion  of  the  right  of  way  which  is  used 
for  station  grounds  and  the  other  purposes 
above  mentioned  was  benefited  to  the  amount 
assessed,  or  whether  it  was  assessed  out  of 
proportion  to  other  property  specially  bene- 
fited, were  questions  of  fact  for  the  court  to 
determine  under  all  the  evidence.  . 
From  a  careful  consideration  of  all  the  evi- 
dence we  are  unable  to  say  that  the  court  was 
wrong  in  holding  that  the  property  was  bene- 
fited and  that  the  assessment  was  fair  and 
equitable." 

In  Lehigh  Valley  R.  Co.  v.  Jersey  City, 
81  N.  J.  L.  290,  80  Atl.  228,  wherein  it  ap- 
peared that  a  railroad  company's  right  of 
way  was  on  a  high  trestle  rtmning  through 


a  district  of  swamps  or  marsh  land,  and  a 
sewer  was  put  through  this  land  to  drain  it, 
it  was  held  that  the  right  of  way  was  not 
benefited   thereby   and   tlierefore   should   not 
have  been  assessed.     The  court  said:     ''The 
railroad  company  claims  that  it  should  not  be 
assessed  at  all,  and  we  think  that  as  to  its 
right  of  way  strip,  this  claim  is  well  founded. 
Its  railroad  runs  on  a  high  trestle  resting  on 
stone  or  concrete  piers  built  in  the  mareb, 
and  by  dumping  from  the  trestle  an  embank- 
ment may  be  gradually  substituted.     In  any 
case,  the  question  of  drainage  is  quite  imnuk 
terial  to  the  railroad  company.    If  the  trestle 
stood  in  a  pond  it  would  make  no  difference 
to  it.    There  is  manifestly  no  benefit  to  this 
property   for   the  purposes   for   which  it  is 
used."     And   in   New  York   Bay   R.   Co.  v. 
Newark,  82  N.  J.  L.  591,  83  Atl.  962,  revers- 
ing 80  N.  J.  L.  146,  76  Atl.  327,  the  court 
said:     "The  legal  rule  to  be  applied  in  all 
cases  where  such  state  of  facts  exists  and  the 
matter  for  determination  is  the  assessment  of 
the  right  of  way  of  a  railroad  company;  and 
hence  is  equally  applicable  to  assessments  for 
local  improvements  with  this  practical  differ- 
ence, viz.,  that  the  determination  tfiat  lands 
are  used  for  railroad  purposes  which  in  the 
case  of  general  taxation  removes  them  alto- 
gether from  local  assessment,  in  the  case  of 
local  improvements  permits  such  lands  to  be 
assessed  to  the  extent  of  the  actual  benefit 
conferred  upon  them  for  their  present  use,  i. 
e.,  for  railroad  purposes.     The  practical  ef- 
fect therefore  of  the  rule  in  question  is  to 
eliminate  enhancement  of  the  market  value 
of  the  land  included  m  a  railroad  right  of 
way  cither  as  a  ground  for  its  a^.sssment  for 
local   improvements   or   as   a   basis   for  the 
estimation  of  benefits.     .     .     .     The  sound 
reason  upon  which  this  rule  rests  is  that  land 
acquired  under  a  legislative  sanction  that  im- 
plies its  permanent  devotion  to  a  public  use 
cannot,   without  a  violation   of  such  public 
use,  have  a  market  for  any  other  purpose  and 
hence,  as  such  a  violation  will  not  be  pre- 
sumed, such  land  has,  in  legal  contemplation, 
no  market  value  to  be  enhanced.     Of  course 
if  such  land  is  actually  put  to  an  alien  use 
the  rule  in  question  does  not  apply.     There 
is    nothing,    however,    to    prevent    the   land 
while  so  devoted  to  its  public  use  from  receiv- 
ing from  a  public  improvement  actual  benefit 
for  such  public  use,  and  hence  to  the  extent 
that  such  land  is  thus  benefited  the  rigiht 
of  way  of  a  railroad  company  may  be  assessed 
for  such  an  improvement.     The  rule,  there- 
fore, with  respect  to  assessments  for   local 
improvements  is  that  the  right  of  way  of  a 
railroad  company,  being  in  legal  contempla- 
tion land  used  for  railroad  purposes,  cannot 
be  assessed  upon  the  basis  either  of  the  gen- 
eral or  special  enhancement  of  its  market 
value,   but  only  for  actual  benefit  to   such 
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land  for   the  public  uses  for  which  it  was 
acquired." 

The  benefit  to  be  conferred  on  the  property 
by  the  construction  of  the  improvement  must 
be  an  actual,  real  benefit,  and  not  one  arising 
on  conjecture.    Nothing  should  be  allowed  for 
imaginative  or  speculative  benefits,  or  such 
remote  or  inappreciable  benefits  as  the  im- 
agination can  conjure  up,  which  may  or  may 
not  occur  in  the  future.    River  Forest  v.  Chi- 
cago, etc.  R.  Co.  197  111.  344,  64  N.  E.  364; 
Lincoln  v.  Chicago,  etc.  R.  Co.  262  111.  11, 
104  N.  E.  277 ;  Chicago,  etc.  R.  Co.  v.  Hamil- 
ton County,  141  la.  380,  118  N.  W.  380;  New 
York,  etc.  R.  Co.  v.  Port  Chester,  149  App. 
Div.  893,  134  N.  Y.  S.  883,  affirmed  210  N.  Y. 
600,  104  N.  E.  1135.    So,  in  New  York,  etc. 
R.  Co.  V.  Port  Chester,  149  App.  Div.  893,  134 
N.  Y.  S.  883,  affirmed  210  N.  Y.  600,  104  N. 
E.  1135,  the  court  said:     **It  is  difiicult  to 
see  how  such  property  can  be  benefited  by  the 
improvement  of  a  village  street  passing  under 
it.     The  only  benefit  that  the  learned  cor- 
poration counsel  specifically  claims  will  inure 
to  the  railroad  company  from  these  improve- 
ments is  an  increase  in  its  business  following 
the  increase  in  business  and  population  result- 
ing to  the  village  from  the  improvement  of 
its  streets.     This  alleged  benefit  \»  too  con- 
jectural, fanciful  and  remote  for  considera- 
tion, and  it  seems  highly  improbable  tliat  the 
l^ialature  intended  to  tax  the  right  of  way 
on   any  such   assumption.     The   corporation 
counsel's  reasoning,  if  valid,  would  logically 
permit  the  taxation  of  any  railroad  right  of 
way  running  through  any  village  or  city  for 
general    street    improvements    therein,    how- 
soever far  from  its  right  of  way.    Moreover, 
such  a  rule  confuses  the  appellant's  business 
growth  with  the  value  of  its  real  estate," 

Where  the  property  is  restricted  by  statute 
or  grant  to  a  particular  use,  and  cannot  be 
legally  applied  to  any  other  use,  and  is  at 
the  time  of  the  improvement  devoted  to  that 
particular  use,  the  true  measure  of  the  bene- 
fit which  the  improvement  will  confer  is  the 
increased  value  for  the  restricted  use,  in  the 
absence  of  proof  reasonably  tending  to  show 
that  the  property  in  question,  having  regard 
to  present  conditions  and  the  existing  busi- 
ness and  wants  of  the  public,  is  about  to  be 
devoted  to  other  uses.  River  Forest  v.  Chi- 
cago, etc  R.  Co.  197  111.  344,  64  N.  E.  364; 
Lincoln  v.  Chicago,  etc.  R.  Co.  262  111.  11, 
104  N.  E.  277;  Lincoln  v.  Chicago,  etc.  R. 
Co.  263  111.  114,  104  N.  E.  1022.  And  it  has 
been  held  that  land  acquired  for  a  right  of 
way  and  held  for  that  public  use  under  legis- 
lative authority  is  regarded,  for  the  purposes 
of  assessment  for  benefits,  as  permanently  de- 
voted to  public  use;  therefore,  actual  benefit 
to  the  property  for  its  present  use  is  the 
proper  basis  of  assessment,  and  not  the  gen- 
eral   or  special  enhancement  of   its  market 


value.  New  York  Bay  R.  Co.  v.  Newark,  77 
N.  J.  L.  270,  72  Atl.  455;  New  York  Bay  R. 
Co.  V.  Newark,  82  N.  J.  L.  691,  83  Atl.  962, 
reversing  80  N.  J.  L.  140,  76  Atl.  327. 

If  on  account  of  a  local  improvement,  a 
right  of  way  receives  benefits  throughout  any 
specific  portion  pf  it,  it  is  not  improper  to 
tax  the  whole  right  of  way  and  not  divide 
it,  though  it  may  not,  in  fact,  be  benefited 
throughout  its  whole  width,  provided  the 
benefits  assessed  do  not  exceed  the  benefits 
to  the  whole  of  the  portion  so  assessed.  Cache 
River  Drainage  Dist.  v.  Chicago,  etc.  R.  Co. 
255  111.  398,  99  N.  E.  635;  Kankakee  v.  Illi- 
nois Cent.  R.  Co.  257  111.  298,  100  N.  E.  996 ; 
Kankakee  v.  Illinois  Cent.  R.  Co.  263  111.  589, 
105  N.  E.  731. 

Where  the  land  is  devoted  to  ordinary  busi- 
ness uses,  it  may  be  taxed  for  a  local  im- 
provement in  the  amount  of  the  enhanced 
value  of  the  property,  notwithstanding  the 
grant  of  the  property  restricts  the  use  of  the 
land  to  railroad  purposes.  Lincoln  v.  Chi- 
cago, etc.  R.  Co.  262  111.  11,  104  N.  E.  277; 
Kankakee  v.  Illinois  Cent.  R.  Co.  263  IlL 
589,  105  N.  E.  731.  In  Georgia  R.  etc.  Co. 
V.  Decatur,  137  Ga.  537,  73  S.  E.  830,  40 
L.R.A.(N.S.)  935,  it  appeared  that  the  rail- 
road land  which  abutted  on  the  improvement 
was  116  feet  wide  and  located  between  two 
streets.  Although  it  was  stated  in  the  affi- 
davit of  illegality  that  its  present  use  was 
for  the  maintenance  of  the  roadbed  and  that 
future  needs  of  the  company  would  probably 
require  all  of  it  for  additional  tracks,  it  did 
not  appear  that  the  railroad  company  might 
not  put  it  to  some  accessorial  use,  such  as 
leasing  it  for  warehouse  and  business  pur- 
poses. The  court  said:  "The  railroad  com- 
pany does  not  present  a  case  of  confiscation; 
its  contention  is  but  an  inference  drawn  that 
it  will  derive  no  benefit  from  the  improve- 
ment. It  may  be  that  from  the  present  use 
to  which  the  property  is  put  no  special  bene- 
fit may  result ;  but  as  all  of  the  abutting 
property  is  not  actually  required  for  the  sup- 
port of  the  roadbed  and  may  be  used  for 
warehouse  or  other  business  purposes,  we 
cannot  say  that  no  special  benefit  will  ensue." 

In  Chicago,  etc.  R.  Co.  v.  Wright  County 
Drainage  Dist.  No.  43  (la.)  154  N.  W.  888. 
it  was  held  thatj  under  the  presumption  of 
benefits  derived  from  a  local  improvement 
constructed  by  statutory  authority,  after  due 
notice  to  the  property  owner,  and  under  the 
inhibition  of  evidence  to  the  effect  that  no 
benefits  have  been  received  [Code  sec.  1947; 
Code  Supp.  1913,  sec.  1989a  (121)]  the  fact 
that  a  railroad  right  of  way  was  benefited  by 
the  construction  of  ditches  in  the  drainage 
district  was  conclusively  settled  by  the  action 
of  the  board  of  siipiervisors  in  including  it 
within  the  territory  of  the  drainage  district 
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after  due  notice  and  opportunity  to  be  heard 
had  been  given  the  owner. 

In  Oak  Park  v.  Swigert,  262  111.  614,  104 
N.  E.  1033,  it  appeared  that  the  property 
claimed  to  have  been  omitted  from  assessment 
was  referred  to  as  a  team  track  on  the  right 
of  way  of  a  railroad  company,  which  right  of 
way  passed  through  the  village  in  an  easter- 
ly and  westerly  direction,  «nd  adjoined  on 
the  north  a  street  which  was  paved  with 
a  good  brick  pavement.  The  team  track  had 
an  opening  into  that  street  opposite  the  north 
end,  one  of  the  avenues  to  be  paved.  The 
theory  of  the  objectors  was,  and  testimony 
was  offered  to  that  effect,  that  this  part  of 
tile  right  of  way  on  which  the  team  track 
was  located  would  be  benefited  because  there 
were  a  number  of  vacant  lots  on  the  streets 
which  it  was  proposed  to  pave  by  this  ordi- 
nance, and  as  all  kinds  of  building  material 
were  unloaded  from  the  cars  of  the  railway 
company  into  wagons  using  this  team  track, 
it  would  facilitate  the  business  of  the  rail- 
way company  and  those  using  this  track  to 
have  the  paved  streets  over  which  to  travel 
in  making  delivery  of  building  material  as 
buildings  were  erected  along  the  line  of  the 
proposed  improvement.  A  number  of  wit- 
nesses testified  on  behalf  of  appellant  that  the 
railway  property  would  not  be  benefited  by 
this  improvement.  The  court  said:  "We  are 
of  the  opinion  that  the  benefit,  if  any,  which 
the  railway  property  would  receive  by  reason 
of  this  improvement  was  such  as  would  be 
enjoyed  by  the  public  at  large  and  that  it 
was  not  liable  for  any  special  assessment." 

In  Atchison,  etc.  R.  Co.  v.  Chanute,  00  Kan. 
428,  133  Pac.  576,  wherein  it  appeared  that 
a  railway  company,  under  authority  of  the 
city,  paid  for  the  improvement  of  one-half  of 
a  street  adjoining  its  right  of  way  and  sta- 
tion grounds,  and  soon  thereafter  the  city  im- 
proved the  rest  of  the  same  street  and  by 
ordinance  assessed  half  of  the  additional  cost 
on  the  plaintiff  railroad  company's  right  of 
way,  it  was  held  that  the  company  was  not 
liable  for  the  additional  cost.  The  court 
said:  "While  it  is  doubtless  true  that  the 
railway  company  was  greatly  benefited  by  the 
improvement  it  paid  for,  in  being  able  to 
furnish  its  patrons  with  better  conveniences 
for  reaching  its  station  and  freight  platforms, 
it  appears  that  the  portion  paved  by  the  com- 
pany is  open  to  the  public  as  a  street,  and  it 
must  not  be  forgotten  that  the  patrons  of  the 
railway  are  the  public."  But  in  Atchison, 
etc.  R.  Co.  V.  Chanute,  95  Kan.  161,  147  Pac. 
836,  it  was  said:  "It  would  hardly  be  just 
to  exempt  railway  property  in  the  heart  of 
the  business  district  from  its  share  of  the 
burden  of  these  .special  improvements.  Logi- 
cally its  property  never  can  and  never  will 
be  subdivided  into  blocks,  and  lots.  Yet  the 
railway  is  usually  the  most  important  busi- 


ness institution  in  its  neighborhood,  and  the 
paving  of  the  streets  surrounding  the  'blocks, 
lots  and  pieces  of  ground'  within   which   it 
transacts  its  business  is  as  much  to  its  ad- 
vantage as  to  that  of  any  other  taxpayer." 
In  a  few  cases  courts  ^hich  maintain  that 
the  right  to  assess  a  railroad  right  of  way 
for  a  street  improvement  depends  on  the  ques- 
tion   of    benefit    have    held    under    statutes 
applicable  to  the  particular  case  that  the  prop- 
erty was  not  assessable,  irrespective  of  bene- 
fits.    In  Patterson  v.  Chicago,  etc.  R.  Co.  99 
Minn.  454,  109  N.  W.  993,  wherein  it  appeared 
that  a  railroad  company  had  duly  accepted 
the  provisions  of  the  Minnesota  statute   (Sp. 
Laws  1873,  p.   302,  c.   Ill)    relating  to  the 
payment  of  a  gross  earnings  tax,  in  consider- 
ation of  which  the  property  of  all  railroads 
accepting  the  provisions  of  the  law  was  ex- 
empted from  all  taxation  and  from  all  assess- 
ments, it  was  held  that  its  right  of  way  was 
thereby  exempted  from  an  assessment  levied 
thereon   for  the  benefits   accruing  to   it  by 
reason  of  the  construction  of  a  public  ditch. 
The  court  said:     "The  argument  urged  would 
be   entitled   to   serious   consideraf  ion.   if   the 
question  were  a  new  one.     The  mcaninjj  of 
the  term   'assessments,'   as   used   in   statutes 
providing  for  the  payment  of  a  gross  earn- 
ings tax  by  railway  companies  in  lien  of  all 
other  taxation  and  all  assessments,  has  been 
conclusively   settled  adversely  to  appellants* 
claim  by  the  decisions  of  this  court,   which 
have   become   rules   of   property.     It    is   the 
settled  law  of  this  state,  as  evidenced  by  such 
decisions,    that    the    word    'assessments,'    as 
used  in  statutes  providing  for  a  gross  earnings 
tax,    means    a    burden    not    included    in    the 
word  'taxes,*  and  that  they  exempt  the  prop- 
erty, used  for  railroad  purposes,  of  railway 
companies    paying   the   gross    earnings    tax, 
not  only  from  all  general  or  ordinary  taxes, 
but  from  all  local,  special,  or  extraordinary 
assessments  or  charges.     .     .     .     An  a<«se8S- 
ment  made  upon  land  for  special  benefits  ac- 
cruing to  it  from  the  construction  of  a  pub- 
lic ditch  is  a  lien  on  the  land.    8uoh  charge  or 
burden  is  an  assessment  for  a  local  improve- 
ment which  the  county  laying  out  the  ditch 
is  authorized  to  levy  upon  property,  not  ex- 
empt,  for   the   benefits   accruing   thereto   by 
the  construction  of  the  ditch.     ,     .  The 

burden  attempted  to  ho  plar- '  upon  the  ripht 
of  way  of  the  respondent  by  the  proceedings 
to  lay  out  the  ditch  in  this  case  is  essential- 
ly a  local  and  special  assessment,  within  the 
meaning  of  ths  statute  providing  for  the  pay- 
ment of  a  gross  earnings  tax,  as  construed 
by  the  decisions  of  this  court."  In  New 
York  Cent.  etc.  R.  Co.  v.  Buffalo,  218  X.  Y. 
259,  112  N.  E.  721,  reversing  157  App.  T>iv. 
900,  141  N.  Y.  S.  1133,  which  ajfirmed  76 
Misc.  655,  136  N.  Y.  S.  196,  it  was  held  that, 
under  section  288  of  the  Buffalo  city  charter, 
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making  it  the  duty  of  "the  owner  or  occupant 
of  any*  premises  in  the  city"  whenever  such 
work  shall  be  ordered  by  a  resolution  of  the 
common  council  ''to  lay  and  relay  sidewalks  in 
front. of  such  premises,"  and  at  all  times  to 
keep  and  maintain  the  same  in  good  order  and 
repair.  **In  case  any  such  work  shall  not  be 
done  within  the  time  specified  in  such  notice 
.  .  .  said  commissioner  of  public  works 
may  cau.se  such  work  to  be  done,  and  the 
expense  thereof  shall  be  a  charge  &nd 
lien  upon  such  premises,"  and  requiring  that 
the  assessment  therein  provided  for  shall 
be  laid  "upon  the  lands  and  premises 
in  front  of  which  the  work  is  done,  according 
to  the  lineal  frontage,"  railroad  tracks  run- 
ning through  a^cut  in  a  street  were  not  assess- 
able. Tlie  court  said:  "The  plain  import  of 
section  288  of  the  Buffalo  charter  so  far  as 
the  laying  down  of  a  new  sidewalk  is  con- 
cerned is  that  the  common  council  may  impose 
this  obligation  only  upon  the  owners  or  occu- 
pants of  property  who  actiially  own  or  possess 
land  fronting  upon  'the  street  in  which  the 
new  sidewalk  is  to  be  constructed.  It  seems 
to  us  a  forced  and  wholly  unwarrantable  in- 
terpretation of  the  term  'premises'  to  apply 
it  to  railroad  tracks  which  merely  constitute 
the  tangible  part  of  a  railroad  company's 
special  franchise  to  occupy  a  city  street.  Own- 
ership of  the  street  is  not  in  the  railroad 
company;  nor  does  the  railroad  company  ex- 
clueively  occupy  any  portion  thereof  exoept 
that  which  lies  directly  under  the  raiU. 
These  tracks  do  not  seem  to  us  to.  be  premises 
within  the  true  meaning  and  purport  of  tlie 
statute;  yet  it  is  these  tracks,  and  these 
alone,  which  are  the  subject  of  the  assessment 
in  question  here.  The  provision  is  applicable 
to  cases  of  the  ordinary  owner  or  occupant 
of  land  on  the  side  of  a  public  street  in  front 
of  whose  land  a  new  sidewalk  is  to  be  con- 
structed, and  not  at  all  to  the  grantee  of  a 
special  franchise  enjoying  simply  an  ease- 
ment in  the  middle  of  the  street.  The  require- 
ment that  the  assessment  shall  be  laid  upon 
the  land  and  premises  in  front  of  which  the 
work  is  done  according. to  the  lineal  frontage 
further  confirms  the  view  that  such  a  condi- 
tion of  things  as  .exists  in  the  present  case 
does  not  fall  within  the  scope  of  the  charter 
provision.  Bailroad  tracks  cannot  fairly  be 
said  to  have  any  'frontage.'  Tlie  learned 
judge  who  heard  the  case  at  special  term 
declared  that  the  railroad  company  was  the 
exclusive  occupant  of  the  lands  bounded  by 
the  retaining  wall  of  the  cut,  and  that  this 
piece  of  real  estate  constituted  definite  prem- 
ises, accurately  described;  but  the  mere  fact 
that  it  is  not  convenient  for  the  public  to 


travel  through  that  part  of  the  Terrace  occu- 
pied by  the  cut  does  not  inake  the  railroad 
company  the  exclusive  occupant  thereof  in  a 
legal  sense  and  as  a  matter  of  right.  As  we 
have  pointed  out,  the  assessment  in  question 
is  not  laid  upon  any  land  in  tlie  cut,  but 
applies  solely  to  the  tracks  of  the  railroad 
company.  This  expressly  appears  in  the  find- 
ings. For  these  reasons,  without  passing 
upon  any  of  the  other  questions  in  the  case, 
we  have  reached  the  conclusion  that  the 
tracks  of  the  plaintiff  could  hot  lawfully  be 
assessed  for  the  expense  of  constructing  the 
so-called  sidewalks  along  the  open  cut  in  the 
Terrace." 

View  that  Right  of  Way  la  Not 
Assessable, 

There  is  a  third  class  of  decisions,  in  which 
it  is  held  that  the  right  'of  way  of  a  railroad 
corporation  is  not  property  which  is  liable  to 
assessment  fof  local  or  str^t  improvements. 
South  Fork  Borough  v.  Pennsylvania  R.  Co. 
251  Pa.  St.  261,  96  Atl.  710. 

So,  it  has  been  held  that  the  roadbed  of  a 
public  railroad  was  not  "real  estate"  within 
the  meaning  of  the  Pennsylvania  Act  of  1901 
(Act  of  Jxme  4,  1901,  §  5,  P.  L.  364)  pro- 
viding that  "all  real  estate,  by  whomsoever 
owned  and  for  whatsoerer  purpose  used,  shall 
be  subject  tO'  all  tax  claims  and  municipal 
claims  herein  provided  for,"  and  was  not  sub- 
ject to  assessment  for  local  taxation  and  mu- 
nicipal claims^  Philadelphia  v.  Philadelphia, 
etc.  R.  Co.  38  Pa.. Super.  Ct.  629;  Philadel- 
phia V,  Fairhill  R.  Co.  41  Pa.  Super.  Ct.  245. 

In  California,  the  right  of  way  of  a  rail- 
road corporation  is  not  liable  for  assessment 
and  sale  on  account  of  work  having  reference 
to  the  improvement  of  streets  already  laid  out 
and  established.  (St.  1885,  p.  147.)  South- 
em  California  R.  Cc^.  v.  Workman,  146  Cal. 
80,  2  Ann.  Cas.  683,  79  Pac.  586,  82  Pac.  79; 
Schaffer  v.  Smith,  169  Cal.  764,  147  Pac.  976. 
But  under  a  later  statute  (St.  1903,  p.  376) 
it  has  been  held  that  such  a  right  of  way  was 
assessable  and  could  be  sold  subject  to  the 
easement  for  the  purpose  of  paying  a  portion 
of  the  expenses-  of  laying  out,  or  extending, 
or  widening,  •  or  straightening  of  public 
streets.  San  Pedro,  etc*  R.  Co.  v.'  Pillsbury, 
23  Cal.  App.  676,  139  Pac.  669,  671.  And 
while  the  right  of  way  itself  cannot  be  as- 
sessed, the  land  itself  is  land  fronting  on  the 
street  within  the  meaning  of  the  street  work 
act  and  is  subject  to  assessment,  but  the  ease- 
ment held  for  right  of  way  purposes  should  be 
excluded  from  such  assessment.  Schaffer  v. 
Smith,  169  Cal.  764,  147  Pac  976« 
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Banks  —  Receivins  Depoilt  Wkeit  In- 
■olvent  —  Indiotment  Sufficient. 

An  indictment  against  a  bank  cashier  for 
accepting  deposits  knowing  the  bank  was  in- 
solvent, alleging  a  deposit  of  $55  of  gold, 
silver,  and  paper  money,  but  not  stating  that 
it  circulated  aa  money  or  was  q|  •  value, 
charges  an  offense  under  Kirby's  Dig.  § 
1814,  forbidding  an  insolvent  bank  to  receive 
on  deposit  any  money,  bank  bills,  or  notes 
or  United  States  treasury  notes,  gold,  or 
silver  certificates  or  currency  or  other  notes, 
bills,  or  drafts  circulating  as  money  or  cur- 
rency. 

Same. 

An  indictment  against  a  bank  cashier  for 
accepting  deposits,  knowing  the  bank  was  in- 
solvent, need  not,  in  terms,  allege  that 
defendant  received  the  money  as  cashier, 
when  it  otherwise  appeared  from  the  indict- 
ment. 

Proof  of  Antliority  of  Bank  Officer. 

In  the  prosecution  of  a  bank  cashier  for 
accepting  deposits,  knowing  the  bank  was 
insolvent,  an  allegation  that  he  was  cashier 
when  the  deposit  was  made  is  sustained  by 
proof  that  he  had  been  elected  cashier  and 
remained  in  the  bank  ostensibly  as  such, 
notwithstanding  that  his  assistant  was  ac- 
tually in  charge. 

Proof  of  Insolvency  of  Bank. 

To  sustain  the  conviction  of  a  bank  cashier 
for  accepting  deposits,  knowing  the  bank  was 
insolvent,  the  state  must  show  the  insolvency, 
and  that  the  officer  had  knowledge  thereof, 
and  it  is  proper  to  show  the  nature  of 
the  bank's  assets  and  liabilities,  although 
such  proof  t^nds  to  show  the  commission  of 
the  offense  bv  the  receipt  of  other  deposits. 

[See  3  R.  C.  L.  tit.  Banks  p.  493.] 

Same. 

In  the  prosecution  of  a  bank  cashier  for 
accepting  deposits  knowing  the  bank  was  in- 
solvent, a  complaint  for  the  appointment  .of 
a  receiver,  introduced  to  show  insolvency, 
is    inadmissible   as  hearsay. 

Wkat  Oonstttntes  Deposit  —  Okeok  on 
Same  Bank.. 

Where  the  holder  of .  a  check  drawn  on  a 
bank  by  a  depositor  presented  it  to  the  bank 
and  demanded  and  was  paid  a  part  thereof 
in  cash,  receiving  a  deposit  slip  showing  a 
deposit  to  his  credit  for  the  balance,  the 
transaction  constitutes  a  receipt  of  the  de- 
posit within  Kirby's  Dig.  §  1814.  forbidding 
an  insolvent  bank  to  receive  deposits. 

[See  note  at  end  of  this  case.] 

Variance  as  to  Deposit. 

That  an  indictment  of  a  bank  cashier  for 
accepting  deposits,  knowing  the  bank  was  in- 


solvent, allegetl  the  deposit  of  money^  while 
the  proof  showed  a  deposit  of  a  check,  con- 
stitutes no  variance. 

Same. 

An  indictment  against  a  bank  cashier  for 
accepting  deposits,  knowing  the  bank  was  in- 
solvent, ailing  a  deposit  of  money,  suf- 
ficiently describes  the  deposit  of  a  check 
drawn  upon  the  bank  by  a  depositor. 

Wken  Bank  Is  InsoWent* 

Under  Kirby's  Dig.  §  1814,  forbidding  an 
insolvent  bank  to  receive  deposits,  a  bank  is 
insolvent  if,  under  ordinary  circumstances, 
it  is  unable  to  raise  the  money  to  pay  its 
debts  or  deposits  as  they  become  due  and 
are  presented  for  payment  in  the  ordinary 
course  of  business. 

[See  Ann.   Cas.   1916C  85.] 

Same. 

In  determining  whether  a  bank  is  insolTent 
under  Kirby's  Dig.  §  1814,  forbidding  insol- 
vent l^anks  to  accept  deposits,  the  capital 
stock  and  surplus  must  be  considered  as  re- 
sources  and   not   as   liabilities. 

Eridenoe   of  InsolTonoy. 

In  the  prosecution  of  a  bank  cashier  for 
accepting  deposits  knowing  the  bank  was  in- 
solvent, evidence  by  the  receiver  as  to  wheth- 
er certain  overdrafts  were  collectible  is  er- 
roneously excluded. 

Appeal  from  Circuit  Court,  Prairie  county: 
Lankford,  Judge. 

Criminal  action.  Joe  Skarda  convicted  of 
accepting  money  for  deposit  in  insolvent 
bank,  and  appeals.  The  facts  are  stated  in 
the  opinion.    Reversed. 

J.  O,  d>  O.  B.  Thweatt  and  Matming,  Emer- 
son d  Morris  for  appellant. 

IVm.  L.  Moose  and  Jno.  F.  8treepey  for 
appellee. 

[178]  Smith,  J. — Appellant  was  convicted 
for  accepting  mohey  for  deposit  in  a  bank 
of  which  he  was  the  cashier  when  he  knew 
the  bank  was  insolvent. 

The  prosecution  was  had  under  section 
3814  of  Kirby's  Digest,  which  reads  aa  fol- 
lows : 

*rN'o  bank  shall  accept  or  receive  on  deposit, 
with  or  without  interest,  any  money,  bank 
bills  or  notes,  or  United  States  treasury 
notes,  gold  or  silver  certificates,  or  currency, 
or  other  notes,  bills  or  drafts,  circulating  as 
money  or  currency,  when  such  bank  is  in- 
solvent; and  any  officer,  director,  cashier, 
manager,  member,  party  or  managing  [179] 
party  of  any  bank  who  shall  knowingly  vio- 
late the  provisions  of  this  section,  .  .  . 
shall  be  guilty  of  a  felony.     .     .     .** 

The  indictment  alleged  that  on  the  17th 
day  of  March,  1913  (appellant),  then  and 
there  being  the  cashier  of  the  Bluff  City 
Bank,  of  DeValls  Bluff,  Ark.,  said  bank 
being  a  corporation  organized  and  doing  a 
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banking  business  under  the  laws  of  the  State 
of  Arkansas,  did  unlawfully,  wilfully,  know- 
ingly and  feloniously  accept  and  receive  on 
deposit  in  said  bank,  the  Bluff  City  Bank, 
of  and  from  Joe  Janet,  fifty-five  dollars, 
gold,  silver  and  paper  money,  said  money 
being  then  and  there  accepted  and  received 
on  deposit  in  said  bank  by  said  defendant,, 
Joe  Skarda,  the  said  Bluff  City  Bank,  being 
then  and  there  insolvent,  and  the  said  Joe 
Skarda  being  then  and  there  the  cashier  of 
said  bank,  well  knowing  at  the  time  he  so 
accepted  and  received  on  deposit  said  money 
as  aforesaid  that  said  Bluff  City  Bank  was 
then  and   there  insolvent.     .     .    ." 

The  record  is  a  voluminous  one,  and  many 
questions  are  discussed  in  the  appellant's 
brief,  but  all  of  the  questions  which  it  will 
be  necessary  to  consider  may  be  arranged 
under  the  following  topics: 

1.  Does  the  indictment  charge  an  offense? 

2.  Is  there  a  variance  between  the  indict- 
ment and  the  proof? 

3.  Was  error  committed  in  the  admission 
or  rejection  of  testimony? 

4.  Did  the  court  err  in  giving  or  refusing 
bstructions? 

(1)  It  is  first  insisted  that  the  indictment 
does  not  charge  the  commission  of  a  public 
offense,  in  that  it  does  not  allege  that  the 
money  deposited  circulated  in  this  jurisdic- 
tion as  money,  and  fails  to  allege  that  the 
money  so  deposited  was  of  any  value. 

In  reply  to  this  it  may  be  said  that  the 
indictment  does  allege  the  deposit  of  $65 
gold,  and  silver  and  paper  money;  and  such 
deposit  is  vnthin  the  protection  of  the  stat- 
ute if  it  is  of  any  value.  Fifty-five  dollars 
of  gold,  silver  and  paper  money,  whether 
current  in  this  jurisdiction  [180]  or  not, 
necessarily  have  some  value.  Morris  v.  State, 
102  Ark.  513,  145  S.  W.  213.  And  if  an 
officer  of  an  insolvent  bank  knowingly  re- 
ceives such  money  on  deposit  he  cannot  de- 
fend by  showing  that  the  money  so  received 
was  not  current  in  this  country.  Nearly 
all  of  the  States  now  have  laws  more  or 
less  similar  to  our  statute  on  this  subject, 
and  the  courts  of  all  the  States,  in  con- 
struing their  respective  statutes,  say  they 
are  designed  for  the  protection  of  depositors, 
and  our  own  court  has  said  that  a  special 
deposit,  as  well  as  a  general  one,  is  within 
the  protection  of  this  statute.  State  v. 
Smith,  91  Ark.  1,  120  S.  W.  156. 

(2)  It  is  also  urged  that  the  indictment 
is  defective  in  that  it  fails  to  allege  that 
appellant  received  the  money  as  cashier. 
Support  for  this  position  is  found  in  the 
case  of  State  v.  Winstandley,  154  Ind.  443, 
67  N.  E.  109.  In  that  case  an  indictment 
very  similar  to  the  one  in  the  present  case 
was  held  insufficient  for  the  reason  stated. 
But  a  contrary  view  has  already  been  taken 


by  this  court  in  the  cases  of  Morris  v.  State, 
supra,  and  Davey  v.  State,  99  Ark.  547,  139 
S.  W.  629.  In  the  Morris  case,  supra,  it 
was  said: 

"A  corporation  can  only  act  through  its 
agents.  The  allegations  of  the  indictment 
were  sufficient  to  charge  that  the  bank  had 
received  and  accepted  the  deposit  while  in- 
solvent, and  that  the  appellant,  who  was 
president  of  the  bank,  and  who  acted  for  it 
in  receiving  and  accepting  ^e  money  on 
deposit,  knew  at  the  time  the  bank  was  in- 
solvent, and  therefore  violated  the  provisions 
of  the  statute  in  thus  accepting  the  money  on 
deposit. 

"It  was  unnecessary  for  the  indictment 
to  charge  in  specific  terms  that  appellant 
was  an  officer  of  the  bank.  He  was  designat- 
ed in  the  indictment  as  president  of  the  bank, 
which  was  sufficient  to  show  that  he  was  an 
officer  of  the  bank.  The  allegations  of  the 
indictment  were  amply  sufficient  to  show  that 
the  bank,  through  its  duly  constituted  agent, 
accepted  and  received  the  deposit,  being  at 
the  time  insolvent,  and  tiiat  the  appellant, 
being  at  the  time  president,  and  therefore 
an  officer  of  the  bank,  and  knowing  of  its 
insolvency,  accepted  and  received  the  deposit. 
[181]  Everything  necessary  to  constitute  the 
offense  charged  was  stated." 

The  indictment  here  was  substantially  in 
the  form  of  the  indictment  which  was  ap- 
proved in  the  two  cases  last  cited. 

This  question  was  recently  before  the  Su- 
preme Court  of  the  State  of  Mississippi,  and 
that  court  refused  to  follow  the  Indiana  case. 
State  V.  Taylor,  106  Miss.  850,  64  So.  740. 

(3)  Appellant  also  insists  that  the  proof 
fails  to  show  that  he  was  the  cashier  of  the 
bank  at  the  time  the  alleged  deposit  was 
made,  and  he  says  that,  upon  the  contrary, 
the  proof  shows  that  he  was  not  the  cashier 
at  that  time,  and  that  there  was  therefore 
a  failure  of  proof  to  sustain  a  material 
allegation  of  the  indictment.  The  proof  on 
the  part  of  the  defense  was  that  appellant 
had  been  cashier  of  the  bank  for  a  number  of 
years,  but  had  been  superseded  by  his  as- 
sistant. Yet  there  was  proof  from  which  the 
jury  no  doubt  found,  and  which  was  suf- 
ficient to  sustain  the  finding,  that  appellant 
continued  to  remain  in  the  bank  and  to  dis- 
charge, ostensibly,  his  customary  duties 
there.  This  change  in  the  cashier  appears  to 
have  been  made  at  the  direction  of  the  man- 
aging officer  of  one  of  the  defunct  bank's 
correspondents,  and  while  after  the  change 
was  made,  there  was  a  limitation  upon  the 
authority  which  appellant  had  previously  ex- 
ercised, at  least,  so  far  as  the  defunct  bank's 
dealings  with  this  correspondent  bank  were 
concerned,  yet,  as  has  been  said,  appellant 
continued  in  the  performs^ce  of  his  former 
duties. 
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Upon  this  question  the  court  gave  the 
following  instruction: 

"You  are  instructed  that  one  who  has  been 
elected  and  made  cashier  of  a  bank  and  re- 
mains in  the  bank  and  holds  himself  out  to 
the  public  as  cashier  of  the  bank  and  is  held 
out  by  the  bank  as  its  cashier  for  the  pur- 
pose of  receiving  deposits  is  under  the  law 
under  which  this  defendant  is  being  tried 
the  cashier  of  the  bank." 

We  think  no  error  was  committed  in  giv- 
ing this  instruction. 

[182]  It  is  insisted  that  the  proof  failed 
to  show  the  bank  was  insolvent  at  the  time  it 
closed  its  doors;  and  the  contention  is  also 
made  that  Incompetent  evidence  was  ad- 
mitted upon  the  question  of  the  bank's  in- 
solvency and  of  appellant's  knowledge  of 
that  fact. 

(4)  The  evidence  is  very  voluminous  and 
conflicting,  and  we  shall  not  undertake  to 
state  the  evidence  in  regard  to  the  various 
transactions  relating  to  these  questions.  We 
shall  merely  state  the  general  principles 
which  should  govern  trial  courts  upon  such 
issues.  To  sustain  the  conviction  the  State 
must  not  only  show  that  the  bank  is  insol- 
vent, but  must  further  show  that  the  officer 
receiving  the  deposit  has  knowledge  of  that 
fact.  It  would  be  very  unusual  if  these  facts 
could  be  established  by  proof  of  a  single 
transaction.  It  is  almost  certain  that  these 
facts  can  be  established  only  by  an  examina- 
tion into  the  affairs  generally  of  the  bank.  It 
is,  therefore,  competent  and  proper  for  the 
State  to  show  the  nature  and  value  of  the 
bank's  assets,  and  likewise  the  character  and 
extent  of  the  bank's  liabilities;  and  it  is 
further  competent  and  necessary  for  the 
State's  proof  to  show  the  receipt  of  a  deposit 
after  knowledge  of  insolvency.  The  proof  of 
this  knowledge  is  frequently  an  inference  to 
be  drawn  from  circumstances,  and  the  official 
charged  with  this  crime  cannot  complain  of 
the  proof  of  circumstances  which  impute  to 
him  knowledge  of  the  bank's  insolvency,  even 
though  such  proof  tends  to  show  the  commis- 
sion of  this  offense  by  the  receipt  of  deposits 
other  than  those  alleged  in  the  indictment. 
State  V.  Welty,  66  Wash.  244,  118  Pac.  9, 
and  cases  there  cited.  But  the  proof  should 
be  limited  to  the  purposes  stated,  and  the 
State  should  not  be  permitted  to  prove  any 
facts  or  circumstances  from  which  the  guilt 
of  the  accused  might  be  inferred,  unless  such 
facts  and  circumstances  also  tend  to  show 
the  bank's  insolvency  and  the  officer's  knowl- 
edge of  that  fact. 

(5)  The  State  was  permitted  to  offer  in 
evidence,  over  appellant's  objection,  the  com- 
plaint filed  at  the  instance  of  appellant's 
successor  as  the  cashier  of  the  defunct  bank, 
in  which  the  appointment  of  a  receiver  was 
[183]    asked.     From   this  complaint  it  was 


fairly  inferable  that  the  bank  was  not  only 
insolvent  at  the  time  it  closed  its  doors,  but 
had  been  for  some  time  prior  thereto. 

We  think  the  court  erred  in  the  admission 
of  this  complaint  in  evidence.  Appellant  was 
not  responsible  for  the  recitals  of  fact  con- 
tained in  this  complaint,  and  it  was  incom- 
petent as  hearsay  evidence. 

(6)  It  is  also  urged  that  the  evidence  does 
not  show  that  Janet  became  a  depositor  of 
the  defunct  bank.  But  this  question  was 
submitted  to  the  jury  under  proper  Instruc- 
tions, and  we  think  the  proof  is  sufficient  to 
support  a  finding  that  he  was  in  fact  a 
depositor.  Appellant  testified  that  Janet  pre- 
sented at  the  bank  one  morning,  before  it 
had  opened  for  business,  a  check  for  the  sum 
of  $70,  and  that  Janet  was  told  at  the  time 
that  the  vault  was  not  open  and  there  was 
not  enough  money  out  of  the  vault  to  cash 
the  check,  but  that  there  happened  to  be  |15 
in  a  drawer,  which  was  given  him,  and  he 
was  given  a  deposit  slip  to  show  that  $55 
was  still  due  him,  and  was  told  to  return  for 
the  remainder  when  the  bank  opened.  Such 
a  transaction  does  not  constitute  a  deposit 
within  the  meaning  of  the  law;  but  this  was 
not  the  transaction  had  according  to  the 
proof  upon  the  part  of  the  State.  That 
proof  was  to  the  effect  that  Janet  took  a 
check  drawn  on  the  defunct  bank  by  one  oi 
its  depositors  for  the  sum  of  $70,  and  de- 
manded, and  was  paid,  $15,  and  received 
from  the  bank  the  usual  deposit  slip  showing 
the  deposit  to  his  credit  of  the  sum  of  $55. 
this  fact  being  shown  by  the  receipt  of  the 
check,  less  the  credit. 

It  is  next  earnestly,  insisted  that  if  the 
State's  proof  is  sufficient  to  establish  the 
fact  that  a  deposit  was  made  by  Janet,  it 
further  shows  a  variance  between  the  indict- 
ment and  the  proof,  in  that  the  indictment 
alleges  the  deposit  of  $55  in  money,  whereas 
the  proof  shows  the  deposit  of  a  check.  Coun- 
sel rely  upon  the  opinion  in  the  case  of  Mor- 
ris V.  State,  supra,  to  sustain  their  position 
that  there  is  a  variance  between  the  indict- 
ment and  the  proof.  The  facts  in  that  case 
were  that  the  indictment  [184]  alleged  the 
deposit  of  $100,  while  the  proof  showed  the 
deposit  of  $11  in  money  and  the  balance  in 
checks.  Objection  was  made  to  the  introduc- 
tion of  testimony  tending  to  show  that  the 
deposit  consisted  of  checks,  instead  of  cur- 
rency ;  but  the  court  said  the  contention  was 
not  sound  as  the  proof  was  sufficient  to  show 
that  $11  in  currency  were  received  and  cheeks 
representing  the  balance  of  the  amount  al- 
leged were  received,  as  the  offense  under  the 
statute  was  complete  by  knowingly  receiviug 
any  amount  of  money  and  that  it  was  not. 
therefore,  necessary  to  prove  the  receipt  of 
the  full  amount  alleged.  The  court  was  not 
there  called  upon  to  decide,  and  did  not  de- 
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cide,  whether  the  proof  would  have  been  suf- 
ficient if  the  deposit  had  consisted  entirely 
of  checks. 

Appellant  further  insists  that  the  case  of 
Stat©  V.  Smith,  91  Ark.  1,  120  S.  W.  156, 
is  authority  for  his  position  that  the  in- 
dictment 'in  the  present  case  is  defective. 
The  indictment  in  that  case  alleged  that  the 
deposit  consisted-  of  a  check,  but  it  was  not 
there  alleged  that  the  check  was  endorsed  by 
the  payee,  nor  that  it  was  an  obligation  cir- 
culating  as  money.  Discussing  this  question, 
it  was  there  said: 

*'It  is  not  altogether  clear  what  the  legis- 
lature meant  by  the  words  'other  notes,  bills 
or  drafts,  circulating  as  money,  or  currency.' 
Literally  construed,  there  are  no  'notes,  bills 
or  drafts'  which  circulate  as  money  or  cur- 
rency except  United  States  treasury  notes 
and  national  bank  notes,  and  it  is  obvious 
that  the  legislature  did  not  refer  to  these 
in  using  this  language,  for  they  are  especial- 
ly mentioned  in  the  statute.  If  any  meaning 
at  all  be  given  to  this  language,  it  must  be 
held  to  refer  to  notes,  bills  or  drafts  (other 
than  United  States  treasury  notes  and  na- 
tional bank  notes)  which  pass  from  hand  to 
hand;  that  is  to  say,  such  as  are  payable  to 
bearer  or  are  properly  endorsed  by  the  payee, 
so  that  the  legal  title  may  pass  by  delivery. 

''Now,  applying  this  test,  the  allegations 
of  the  indictment  do  not  sufficiently  describe 
the  check  so  as  to  bring  it  within  the  terms 
of  the  statute.  It  is  not  alleged,  [185] 
either  in  general  terms  that  it  was  a  'note 
or  draft  circulating  as  money  or  currency,' 
or  that  the  check  which  was  drawn  payable 
to  Miss  Bobbie  Yocum  was  ever  endorsed  by 
her  so  that  the  legal  title  might  pass  by 
delivery. 

"It  is  contended  on  behalf  of  the  State  that 
the  allegation  of  the  indictment  to  the  effect 
that  the  check  was  accepted  by  the  defendant 
in  lien  of  money  was  equivalent  to  an  allega- 
tion that  it  Was  a  draft  circulating  as  money. 
We  do  not  think  so.  The  meaning  of  the 
two  statements  is  altogether  different.  One 
is  descriptive  of  the  written  instrument,  and 
the  other  refers  entirely  to  the  manner  of 
acceptance  of  the  paper.  It  may  as  well  be 
said  that  an  allegation  of  acceptance  on  de- 
posit of  a  horse  or  bale  of  cotton  in  lieu 
of  money  would  bring  it  within  the  statute." 

(7)  But  no  such  defect  is  found  in  the  in- 
dictment in  the  present  ease.  The  indictment 
is  good,  for  it  alleges  the  deposit  of  money, 
while  the  indictment  in  the  Smith  case,  supra, 
alleged  the  deposit  was  a  check  without  al- 
leging that  it  circulated  as  money.  The  in- 
dictment there  was  disposed  of  on  demurrer, 
and  it  was  held  void  for  the  reasons  stated. 

A  somewhat  similar  question  was  raised 
in  the  recent  case  of  Cunningham  v.  State, 
115   Ark.  392,  171  S.  W.  886.     The  facts  in 


that  case  were  that  a  check  was  drawn  by  the 
collector  of  Sebastian  County  in  favor  of  the 
treasurer  of  that  county.  The  treasurer  sent 
the  check  to  the  bank  and  received  from  it 
a  receipt  signed  by  Cunningham  as  cashier. 
The  bank  was  insolvent  at  the  time  and  closed 
its  doors  soon  afterward.  It  was  contended 
that  this  transaction  was  not  within  the 
terms  of  the  statute  under  which  the  prosecu- 
tion in  the  present  case  is  had.  But  it  was 
there  said: 

"The  word  'draft,'  as  used  in  the  section  of 
the  statute  above  quoted,  is  a  general  term 
and  includes  checks  as  well  as  other  orders 
drawn  for  the  payment  of  money.  State  T. 
Warner,  60  Kan.  94,  55  Pac.  342. 

"When  the  cashier  in  the  instant  case  re- 
ceived the  check  he  charged  the  account  of 
Norris  with  the  amount  [186]  of  the  check 
and  credited  Harris  with  the  amount  thereof. 
It  is  claimed  by  counsel  for  the  defendant 
that  because  no  new  money  came  into  the 
bank  that  there  was  no  violation  of  the 
statute.  The  money  was  in  the  bank,  or  was 
supposed  to  be  there,  and  the  transaction  was 
considered  and  treated  as  though  the  cashier 
had  actually  paid  over  the  money  to  Harris, 
and  that  Harris  had  immediately  redeposited 
it  in  the  same  bank.  The  transaction  was  not 
essentially  different  from  what  it  would  have 
been  had  the  whole  amount  of  the  check  been 
received  from  other  sources  and  then  de- 
posited in  the  bank.  State  v.  Shove,  96  Wis. 
1,  70  N.  W.  312,  37  L.R.A.  142,  66  Am.  St. 
Rep.  17. 

"In  Third  Ruling  Case  Law,  section  123, 
page  496,  the  author  says:  'The  deposit  need 
not  be  a  deposit  of  money,  and  although  a 
portion  of  the  money  for  which  the  certificate 
of  deposit  is  issued  by  a  bank  consists  of 
that  represented  by  a  prior  certificate  of  de- 
posit against  the  same  bank  and  surrendered 
at  the  time  that  the  last  deposit  is  made,  the 
last  deposit  and  the  certificate  thereof  must 
be  treated  as  if  the  whole  amount  had  been 
deposited  in  cash.'" 

"Therefore,  we  are  of  the  opinion  that  the 
contention  of  counsel  for  defendant  is  not 
well  taken." 

Attention  is  called  to  the  fact  that  the  in- 
dictment in  the  case  of  State  v.  Smith,  supra, 
did  not  allege  the  deposit  of  a  check  drawn 
on  the  bank  in  which^the  deposit  was  made, 
and  in  this  respect  the  case  is  distinguishable 
from  the  case  of  Cunningham  v.  State,  supra. 

The  case  of  Ellis  v.  State,  138  Wis.  513,  119 
N.  W.  1110,  131  Am.  St.  Rep.  1022,  20  L.R.A. 
(N.8.)  444,  was  a  prosecution  under  an  in- 
dictment, the  second  count  of  which  alleged  the 
deposit  of  a  check.  The  statute  imder  which 
the  indictment  was  drawn  made  it  unlawful 
for  an  officer  of  an  insolvent  bank  to  receive 
money  or  paper  circulating  as  money  after 
knowledge  of  the  bank's  insolvency.     It  was 
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there  •  contended  that  the  receipt  of  a  check 
did  not  come  within  the  inhibition  of  the 
statute;  but,  in  disposing  of  this  question, 
the  Supreme  Court  of  Wisconsin  said: 

[187]  "The  fact  that  the  deposit  relied 
upon  in  the  second  count  in  the  indictment 
was  a  check  does  not  militate  against  its 
satisfying  the  call  of  section  4541,  Stat. 
1898,  for  a  deposit  of  money.  True,  the 
check,  as  it  went  over  the  counter,  was  not 
money,  but  it  was  treated  as  such  between 
the  bank  and  its  customer.  It  was  taken  as 
the  equivalent  of  money  at  the  face  value. 
The  money  equivalent  was  placed  to  the  credit 
of  the  dej>ositor  the  same  in  all  respects,  as 
if  legal  tender  money  had  been  passed  over 
the  counter.  The  relation  of  debtor  and 
creditor,  as  between  the  bank  and  the  deposi- 
tor, with  the  characterization  of  liability  on 
the  one  side  and  expectancy  on  the  other  as 
to  payment  on  demand  at  any  time  within 
the  banking  hours,  was  created.  In  short, 
the  transaction,  in  practical  effect,  was  the 
same  as  if  the  bank  had  passed  to  its  custom- 
er $1,000  for  the  check,  and  he  had  imme- 
diately passed  the  same  back  for  deposit  and 
received  credit  therefor.*' 

A  case  very  similar  to  the  present  case, 
and  one  in  which  the  question  now  under 
consideration  was  raised  and  thoroughly  con- 
sidered, was  that  of  State  v.  Salmon,  216  Mo. 
466,  116  S.  W.  1106.  There  the  indictment 
alleged  that  one  Paul  had  deposited  with 
George  Y.  Salmon  and  Harvey  W.  Salmon, 
the  owners  of  a  private  banking  institution 
known  as  the  ''Salmon  &  Salmon  Bank,"  '^a 
certain  deposit  of  money,  to  wit,  two  hun- 
dred dollars,  of  the  value  of  two  hundred 
dollars,  the  money  and  property  of  one  James 
Paul."  The  proof  disclosed  the  fact  to  be 
that  Paul  presented  to  the  bank  a  check 
for  about  $315  or  $320  and  was  paid  about 
$115  or  $120  in  money  from  the  bank  and 
was  given  a  deposit  slip  for  $200,  which  was 
the  difference  between  the  amount  of  the 
check  and  the  amount  he  had  received.  Vari- 
ous objections  to  the  introduction  of  this 
evidence  were  offered,  and,  among  others,  of 
course,  that  the  proof  was  not  responsive  to 
the  allegation  of  the  indictment  and  that  the 
proof  of  the  deposit  of  a  check  could  not  sup- 
port the  charge  of  the  deposit  of  money.  Tho 
opinion  in  that  case  is  very  lengthy  and  [188] 
thoroughly  well  considered,  and  among  other 
things  it  was  there  said: 

"It  is  insisted  by  learned  counsel  for  ap- 
pellant that  there  was  a  total  failure  of 
proof  on  the  part  of  the  State  of  the  offense 
charged,  for  the  reason  that  the  allegaticm 
in  the  indictment  tliat  the  defendant  assented 
to  and  received  a  deposit  of  $200  in  money 
was  not  shown  to  have  been  true  by  evidence 
which  showed  a  deposit  of  a  check.  In  other 
^vords,  such  allegation  of  the  deposit  of  money 


was  not  supported  by  the  evidence.  It  is  suf* 
ficient  to  say  upon  this  proposition  that  if, 
by  competent  evidence,  it  should  be  shown 
that  a  check  was  drawn  upon  the  bank  of 
Salmon  &  Salmon  In  favor  of  James  Paul,  and 
this  check  was  presented  to  the  cashier  for 
payment,  and  that  said  James  Paul  was  paid 
partly  in  cash  and  the  balanee  credited  to  his 
account  in  the.  bank,  then  in  our  opinion,  in 
contemplation  of  law,  such  balance  credited 
to  his  account  was  a  deposit  in  such  bank  of 
so  much  money.  This  check  was  drawn  upon 
the  bank  of  Salmon  &  Salmon,  and  pres^ited 
to  that  bank  for  payment,  and  when  James 
Paul  received  such  part  in  cash  as  he  desired, 
and  had  the  balance  placed  to  his  credit^ 
this,  in  contemplation  of  law,  was  the  pay- 
ment to  him  of  the  amount  of  money  called 
for  in  the  check. 

"We  are  unable  to  reach  the  eonclusion 
that  before  this  money  could  be  treated  as  a 
deposit  it  was  essential,  firsts  that  the  cashier 
should  count  him  out  tlie  entire  amount  of 
money  called  for  in  the  check  for  the  pur- 
pose of  allowing  him  to  retain  what  ready 
money  he  desired,  and  then  return  the  bal- 
ance for  deposit  in  the  bank.  This,  in  our 
judgment,  would  be  a  useless  formality,  in 
fact  would  have  been  simply  playing  and 
trifling  with  a  purely  business  transaction. 
This  transaction  cannot  be  treated  otherwise 
than  a  payment  of  the  check  in  favor  of 
James  Paul. 

"We  shall  not  undertake  to  review  all  the 
authorities  to  which  our  attention  has  been 
directed.  We  have  carefully  reviewed  them 
and  find  that  they  by  no  means  settle  [189] 
the  proposition  now  under  discussion.  The 
law  upon  this  proposition  is  well  stated  by 
Morse  on  Banks  and  Banking,  section  569, 
where  it  is  said:  *When  a  check  is  presented 
for  deposit  drawn  on  the  depositary  bank, 
the  bank  may  refuse  to  pay  it,  or  take  it 
conditionally  by  express  agreement^  or  by 
usage,  if  such  a  one  exists,  as  in  California; 
but  otherwise,  if  it  pays  the  money,  or  gives 
credit  to  the  depositor,  the  transaction  is 
closed  between  the  bank  and  the  depositor, 
unless  the  paper  proves  not  to  be  genuine, 
or  there  is  fraud  on  the  part  of  the  depositor. 
The  giving  of  credit  is  practically  and  legally 
the  same  as  paying  the  money  to  the  deposi- 
tor, and  receiving  the  oash  again  on  deposit. 
The  intent  of  the  parties  must  govern,  and 
presenting  a  check  on  the  hank,  with  a  pass- 
book, in  which  the  receiving  teller  notefi 
the  amount  of  the  check,  is  sufficient  indi- 
cation of  intent  to  deposit,  and  to  receive  as 
cash.' " 

(8)  It  18  also  insisted  that  the  proof  fails 
to  show  that  the  bank  was  insolvent,  and 
that  the  court  erred  in  its  declarations  of  law 
aa  to  when  a  bank  is  insolvent.  While  the 
proof  is  conflicting  as  to  the  value  of  the 
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bank's  securities  upon  which  money  had  been 
loaned,  and  as  to  the  causes  for  its  suspen- 
sion from  business,  we  think  the  proof  legally 
sufficient  to  support  the  finding  that  the 
bank  was  in  fact  insolvent  at  the  time  Janet's 
deposit  was  made,  and  that  appellant  was 
aware  of  that  fact  when  he  received  it. 
Nevertheless,  it  is  true  that,  according  to  ap- 
pellant's evidence,  the  bank  was  not  insolv- 
ent, and  would  not  have  suspended  business, 
nor  would  it  have  failed  to  respond  to  the 
demands  of  its  depositors  and  other  creditors, 
but  for  the  fact  that  its  correspondent  bank 
failed  to  extend  the  usual  and  expected 
credit,  and  because  of  the  failure  to  collect 
certain  moneys  as  soon  as  had  been  an- 
ticipated. 

(9)  The  court  gave  an  instruction  num- 
bered 5,  in  which  insolvency  was  defined. 
That  instruction  is  as  follows: 

"6.  Now,  upon  the  question  of  insolvency, 
you  are  instructed  that  the  bank  was  insol- 
vent in  the  sense  used  [190]  in  the  indict- 
ment, first)  if  the  bank  at  the  time  of  the 
deposit  referred  to  in  the  indictment  by  Joe 
Janet  did  not  have  assets  sufficient  to  pay 
its  debts;  second,  if  the  bank  was  financially 
unable  to  pay  its  debts  or  obligations  when 
they  became  due.  Now,  this  inability  to  pay 
its  debts  does  not  mean  a  temporary  inability 
to  pay  its  debts  such  as  might  occur  when 
there  is  a  'run  on  the  bank'  or  failure  of  the 
officers  of  the  bank  to  have  enough  available 
cash  on  any  particular  day  to  run  the  bank 
tliat  day,  or  because  of  any  other  emergency, 
but  it  means  an  inability  to  meet  the  bank's 
obligations  or  debts  and  pay  depositors  in 
the  ordinary  course  of  business  when  given 
such  a  reasonable  time  to  get  the  money  as 
might  be  expected  or  required  by  a  bank  in 
carrying  on  its  banking  business. 

**ln  other  words,  if  the  bank,  under  ordi- 
nary and  usual  circumstances,  was  unable  to 
get  the  money  by  putting  up  its  collateral 
and  credit  to  pay  its  debts  or  depositors  as 
same  became  due  and  presented  for  payment 
in  the  ordinary  course  of  its  business,  it  was 
insolvent  in  the  sense  used  in  the  indict- 
ment." 

We  think  this  is  a  very  fair  and  accurate 
statement  of  the  law  and  as  favorable  to 
appellant  as  he  could  ask.  Ellis  v.  State,  138 
Wis.  513,  119  N.  W.  1110,  20  L.R.A.(N.S.) 
444,  and  cases  there  cited.  Over  appellant's 
objection,  however,  the  court  gave  on  this 
question  of  insolvency  the  following  instruc- 
tion: 

'*4.  The  terms  debts,  liabilities,  or  obliga- 
tions as  used  in  the  instructions  means  all 
•debts  or  obligations  of  every  kind  owing  by 
the  bank  to  other  persons,  including  deposits, 
certificates  of  deposits,  checks  unpaid,  bills 
l»ayahle,  certificates  of  capital  stock,  surplus 
11  nd  undivided  profits.' 
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(10)  We  think  the  giving  of  this  instruc- 
tibn  was  error  which  calls  for  the  reversal 
of  the  case.  If  this  instruction  was  correct, 
any  bank  would  be  insolvent  which  had  sus- 
tained a  loss  of  sufficient  size  as  to  make  the 
book  value  of  its  stock  worth  less  than  par. 
A  bank  might  be  entirely  solvent  so  far  as 
all  of  its  creditors  were  concerned,  [191]  and 
yet  its  stock  not  be  actually  worth  par.  This 
question  was  discussed  in  the  case  of  State 
V.  Myers,  64  Kan.  206,  38  Pac.  296,  and  the 
Supreme  Cpurt  of  Kansas  there  said: 

''In  a  criminal  prosecution  against  an  of- 
ficer of  the  bank  for  knowingly  receiving 
deposits  when  the  bank  was  insolvent,  the 
capital  stock  and  surplus  fund  cannot  be  con- 
sidered as  liabilities  or  debts  in  determining 
the  insolvency;  otherwise,  the  greater  the 
capital  of  tke  banky  and  the. larger  its  sur- 
plus fund,  the  more  insolvent  it  will  be.  The 
contrary  is  the  actual  fact.  The  capital  and 
surplus  of  a  bank  are  its  -  resources,  which 
may  be  used  to  pay  its  depositors  and  other 
creditors  when  there  have  been  losses,  by 
loans  or  otherwise.'  If  a  bank,  by  using  its 
capital  or  surplus,  or  both,  can  pay  promptly 
its  deposits  and  other  debts^  ...  it.  is 
not  insolvent.  Upon  the  book  and  in  the 
official  statements  of  a  bank,  capital  stock 
and  the  surplus  fund  are  denominated  as  'lia- 
bilities,' but  they  are  resources  of  the  bank 
with  which  to  transact  its  business.  The 
more  capital  a  bank  has,  the  better  able  it  is 
to  meet  its  deposits  and  other  debts.  The 
more  surplus  on  hand,  the  greater  its  ability 
to  pay  promptly  its  deposits  and  other  debts. 
If  a  bank  is  able  to  pay  promptly  every  de- 
positor, arid  every  other  creditor  in  the  ordi- 
nary course  of  business,  the  bank,  under  sec- 
tion 16  of  said  chapter  43,  is  solvent,  whether 
there  is  any  surplus  or  capital  to  be  dis- 
tributed afterward  to  stockholders  or  not. 
Section  16  was  adopted  by  the  legislature 
for  the  protection  of  the  depositors,  not  for 
the  benefit  of  the  officers  or  stockholder^  of 
the  bank." 

(11)  After  the  failure  of  the  batik  a  Mrs. 
Zearing  was  appointed  received,  and  she  had 
served  in  that  capacity  for  about  a  year  and 
a  half  prior  to  the  tim^  of  the  trial  below. 
She  had  been  employed  in  the  ba»k  as  a 
bookkeeper  prior  to  its  failure!  She  was 
shown  to  have  had  entire  familiarity*  with  all 
the  affairs  of  the  batik,  and  after  testifying 
at  length  about  the  value  of  the  bank's  as- 
sets and  the  ext<dnt  of  its  liabilities,'  and 
after  having  stated-  that  she  was  acquainted 
with  the  parties  who  owed  [192]  the  bank 
and  that  she  had  made  an  investigation  of 
their  financial  standing,  she  was  asked  the 
following  questions: 

"From  your  investigation  and  from  your 
acquaintance  with  these  parties,  state  wheth- 
er or  not  you  may  reasonably  expect  to  col- 
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lect  all  these  notes  and  overdrafts,  or  about 
all  of  them?  And,  further,  are  the  over- 
drafts which  you  have  in  your  possession 
valueless  or  are  they  good?" 

We  think  the  witness  should  have  been 
permitted  to  answer  these  questions.  The 
answer  would  have  been  competent  and  rele- 
vant, and  the  court  erred  in  its  exclusion. 

For  the  errors  indicated  the  judgment  of 
tlie  court  must  be  reversed  and  the  cause  will 
be  remanded. 

Kirby,  J.,  dissents. 


NOTE. 

Criniiiial  Liability  of  OiBoer  of  Insol- 
vent Bank  for  Receiving  Deposit 
Therein  Consistins  of  Cheek  on  Same 


SIX  J3T  AL. 


The  reported  case  lays  down  the  rule  that 
an  officer  of  an  insolvent  bank  who  receives 
a  deposit  consisting  of  a  check  on  the  same 
bank  is  criminally  liable,  and  holds  that  a 
check  deposited  in  the  same  bank  on  which 
it  is  drawn  is  a  deposit  witliin  the  purview 
of  the  following  Arkansas  statute:  ''No 
bank  shall  accept  or  receive  on  deposit,  with 
or  without  interest,  any  money,  bank  bills 
or  notes,  or  United  States  treasury  notes, 
gold  or  silver  certifioates,  or  currency,  other 
notes,  bills  or  drafts,  circulating  as  money  or 
currency,  when  such  bank  is  insolvent;  and 
any  officer,  director,  cashier,  manager,  mem- 
ber, party  or  managing  party  of  any  bank 
who  shall  knowingly  violate  the  provisions  of 
this   section    .  shall    be    guilty   of    a 

felony."  To  substantially  the  same  effect 
see  Cunningham  v.  State,  115  Ark.  392,  171 
S.  W.  885,  and  State  v.  Salmon,  216  Mo.  466, 
116' S.  W.  1106,  fully  discussed  by  the  court 
in  the  reported  case.  While  it  was  not  neces- 
sary to  a  determination  of  the  question  ac- 
tually adjudicated  by  the  court,  in  the  case 
last  cited,  a  very  complete  discussion  of  the 
proposition .  was  therein  given. 

For  a  discussion  of  the  cases  passing  on 
the  liability  of  an  officer  of  an  insolvent 
bank  for  receiving  a  deposit,  as  dependent 
on  his  Actually  receiving .  the  deposit  in  per- 
son, see  the  note  to  State  v.  Mitchell,  Ann. 
Cas.  1912B  300. 

For  a  collection  of  cuses  dealing  with  the 
validity  of  a  statute  making  it  a  crime  to 
receive  a  deposit  in  an  insolvent  bank,  see 
the  note  to  Ex  p.  Pittmaiii  20  Ann.  Cas. 
1319. 


Y. 
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Eminent  Domain  ^  Evidence  ^  Mean* 
der  Line  aa  Boundary. 

In  proceedings  to  condemn  land  bordering 
on  a  navigable  stream,  evidence  of  the  govern- 
ment surveyor's  field  notes  showing  the 
meander  line  of  the  river  in  the  vicinity  of 
the  land  in  question  is  inadmissible;  mean- 
der lines  not  being  considered  legal  boundar- 
ies. 

Photograph  of  Other  Property. 

In  proceedings  to  condemn  land  bordering 
on  a  river,  photographs  and  levels  taken  with 
reference  to  a  tract  nearly  a  mile  above  the 
land  in  question,  and  of  another  tract  eight 
or  ten  blocks  below  the  land  sought  to  be 
condemned,  are  properly  excluded  for  remote- 
ness. 

Photograph  of  Property  Tahen. 

In  proceedings  to  condemn  land  bordering 
on  a  river,  photographs  taken  of  the  property 
at  the  time  of  a  flood  in  the  river  are  ad- 
missible, when  offered'  merely  to  produce 
the  conditions  and  surroundings  at  or  about 
the  time  of  the  condemnation. 

Ascertainment  of  Valne  -^  Inetmetione. 

In  proceedings  to  condemn  land,  an  in- 
struction that  the  term  '"reasonable  market 
value"  means  the  fair  and  reasonable  value  of 
the  property  at  the  time  in  question,  and 
may  be  determined  from  evidence  of  facta 
which  the  owner  will  properly  and  necessari- 
ly press  on  the  attention  of  a  buyer  with 
whom  he  is  negotiating  a  sale,  and  which 
would  naturally  influence  or  deter  a  person 
of  ordinary  prudence  desiring  to  purchase, 
the  jury  being  entitled  to  consider  evidence 
of  facts  then  existing,  and  which  enter  into 
the  value  of  the  premises  in  public  and  gen- 
eral estimation,  and  which  may  tend  to  in- 
fluence the  minds  of  sellers  and  buyers  in 
determining  the  reasonable  value  of  the  prop- 
erty at  the  time^  is  proper. 

Same. 

An  instruction  that  certain  evidence  had 
been  admitted  as  to  the  price  at  which  prop- 
erties other  than  that  in  question  are  sold, 
and  the  location  and  character  thereof,  that 
such  evidence  was  admitted  only  as  bearing 
on  the  value  of  the  opinions  of  various  wit- 
nesses in  regard  to  tne  property  in  contro- 
versy, and  that  the  same  should  be  limited 
by  the  jury  to  such  subject,  is  proper. 

Eridenoe  of  Value  —  Price  Realised  for 
Similar  Property. 

Evidence  of  sales  of  other  property  of  the 
tame  character  similarly  located,  made  in  the 
market  a  short  time  after  the  proceedings  in 
question  were  instituted,  is  inadmissible  as 
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siibetantive  independent  proof  of  the  value  of 
the  property  in  controversy. 
[1^  note  at  end  of  this  case.] 


Appeal  from  District  Court,  Polk  county: 
Hewitt,  Judge,. 

Eminent  domain  proceeding.  Appeal  by 
plaintiffs  to  district  court  from  award  of 
sheriff's  jury.  Frederick  M.  Hubbell  et 
al.,  plaintiffs,  and  City  of  Des  Moines,  Iowa» 
et  al.,  defendants.  From  judgment  rendered, 
plaintiffs  appeal.  The  facts  are  stated  in  the 
opinion.    Atfibmed. 

Parker,  Parriah  d  Miller  and  John  McLen- 
nan for  appellants. 

R.  O.  Brennan,  H.  W,  Byers  and  EskU  C, 
Carlson  for  appellees. 

[582]  I>EEMER,  J. — The  issues  arising  in 
the  trial  court  were,  first:  the  size  of  the  lot, 
it  being  bounded  on  the  east  by  the  Des 
Moines  river,  which,  at  the  time  of  the  orig- 
inal survey,  was  declared  a  navigable  stream; 
and,  second,  the  amount  of  compensation 
which  should  be  awarded  for  the  taking  of 
the  lot.  The  lot  was  sought  to  be  condemned 
for  park  purposes,  and  the  entire  tract  was 
so  taken,  so  that  any  question  of  conse- 
quential damages  was  entirely  eliminated. 

The  latter  of  the  two  questions  was  sim- 
ply: What  was  the  fair  market  value  of  the 
property  taken?  Upon  the  first  proposition 
the  trial  court  instructed  the  jury  as  fol- 
lows: 

The  Des  Moines  river  is  a  meandered 
stream,  but  the  meander  line  of  said  stream 
is  not  to  be  taken  as  the  east  boundary  line 
of  the  lot  in  question,  as  the  same  existed 
on  the  16th  day  of  February,  1912,  and  un- 
der the  evidence  in  this  case  it  does  not  in 
any  sense'  limit  or  define  the  east  boundary 
line  of  said  premises  at  said  time. 

Said  lot  being  located  upon  a  meandered 
stream,  the  owner  of  said  lot,  commonly 
called  a  riparian  owner,  is  the  owner  of  the 
land  to  a  line  called  the  ordinary  high-water 
mark,  which  is  the  eastern  boundary  line  of 
said  premises,  and  the  state  is  the  owner  of 
the  stream  and  all  parts  thereof  extending 
between  the  ordinary  high-water  marks  on 
each  side  thereof. 

At  the  time  the  said  lot  2,  Coliseum  Place, 
being  the  premises  involved  in  this  contro- 
versy, was  appropriated  by  [583]  the  de- 
fendant under  said  condemnation  proceedings, 
being  the  16th  day  of  Febt-uary,  1912,  the 
plaintiffs  in  this  case  were  the  owners  of  said 
lot,  and  the  said  line  known  as  the  ordinary 
high-water  mark  at  the  west  line  of  the 
Des  Moines  river  was  the  east  boimdary  line 
of  plaintiff's  Said  premises  at  said  time. 
Ann.  Cas.  1916E. — 38. 


In  fixing  the  reasonable  market  value  of 
said  premises  on  said  16th  day  of  February, 
1912,  you  should  determine  said  value  upon 
the  basis  of  the  area  of  said  lot  as  it  existed 
on  said  date,  by  determining  the  location 
at  said  time  of  said  ordinary  high-water  mark 
which  was  the  eastern  boundary  line  of  plain- 
tiff's lot  at  said  time.  The  ordinary  high- 
water  mark  of  a  stream  is  not  always  a 
fixed  or  permanent  line,  but  under  certain 
conditions  may  undergo  changes  caused  by 
the  action  of  the  water,  and  the  owner  of  the 
land  abutting  on  such  stream  holds  his  title 
subject  to  the  possibility  of  the  amount  of 
his  land  being  increased  or  diminished  by 
such  actions  of  the  water. 

The  line  which  fixes  or  determines  the  ordi- 
nary high -water  mark  is  not  the  line  reached 
by  unusual  floods,  nor  is  it  necessarily  the 
point  to  which  the  water  rises  at  any  par- 
ticular time,  but  it  is  the  line  which  the  river 
or  stream  impresses  upon  the  soil  as  the 
limit  of  its  dominion,  and  such  line  is  to  be 
determined  from  the  record  which  the  river 
makes  for  itself.  It  is  that  line  along  the 
bank  or  shore  of  the  river  or  stream  where 
such  river  or  stream  leaves  a  permanent  im- 
pression of  its  domain;  the  limit  of  the  line 
where  vegetation  is  interfered  with  by  the 
action  of  such  river  or  stream.  The  line 
which  fixes  ordinary  high-water  mark  is  co- 
ordinate with  the  limits  of  the  bed  of  the 
river  or  stream,  and  that  only  is  to  be  con- 
sidered the  bed  which  the  water  occupies  suf- 
ficiently long  and  continuously  to  wrest  it 
from  vegetation,  and  destroy  its  value  for 
agricultural  purposes.  Soil  which  is  sub- 
merged or  affected  by  the  water  in  the .  bed 
of  the  river  or  stream  so  long  or  so  frequent- 
ly in  ordinary  seasons  that  vegetation  will 
not  grow  upon  it  may  be  regarded  as  part  of 
the  bed  of  the  river  or  stream  which  over- 
flows it,  and  such  soil  does  not  belong  to  the 
adjacent  property  owner. 

In  this  connection  you  are  further  instruct- 
ed that  any  kind  of  vegetation,  whether  trees 
or  smaller  growths,  which  grows  and  flour- 
ishes best  in  the  immediate  vicinity  of  run- 
ning streams  that  are  subject  to  overflow, 
and  which,  by  reason  of  [584]  a  peculiar 
nature  that  may  be  adapted  to  wet  places, 
shoots  up  in  places  as  the  water  recedes,  and 
which  can  withstand  the  effect  of  such  over- 
flow without  injury  for  a  longer  period  of 
time  than  other  kinds  of  vegetation,  should 
not  necessarily  be  classed  as  vegetation  to 
which  the  law  refers  as  marking  the  limits 
of  the  ordinary  high-water  mark  in  cases  of 
this  character,  unless  the  soil  on  which  such 
vegetation  grows  is  adapted  to,  and  can  be 
used  for,  the  growth  of  ordinary  vegetation 
or  for  agricultural  purposes. 

You  are  to  consider  and  determine  the 
character  of  the  vegetation,  if  any,  appealing 
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from  the  evidence  to  have  a  bearing  upon  the 
question  of  the  location  of  the  ordinary  high- 
water  mark  involved  in  this  case  at  the  time 
in  question.  The  ordinary  high- water  mark 
which  was  the  east  boundary  line  of  said  lot 
on  the  IGth  day  of  February,  1912,  is  the 
true  water  mark  as  the  same  had  theretofore 
been  established  or  impressed  upon  the  soil 
by  natural  causes;  that  is,  by  the  action  of 
the  waters  of  the  Des  Moines  river  as  they 
aiTected  the  land  or  soil  along  the  shore  or 
bank  of  said  river  in  its  natural  condition, 
without  human  interference,  or  changes 
wrought  by   artificial  means. 

If  you  should  find  from  the  evidence  that 
the  shore  or  bank  of  said  river  at  any  time 
prior  to  said  16th  day  of  February,  1912, 
had  been  permanently  affected  or  changed  by 
human  interference  or  by  artificial  means,  so 
as  to  permanently  obliterate  or  wipe  out  the 
ordinary  high-water  mark  of  said  river  there- 
tofore existing,  then  and  in  such  case  such 
human  interference,  and  changes  caused  by 
artificial  means,  would  not  have  the  effect  to 
change  said  ordinary  high-water  mark  as 
the  same  had  been  brought  about  and  there- 
tofore existed  by  reason  of  such  natural 
causes  and  before  such  human  interference, 
and  in  such  cases,  if  you  should  find  from 
the  evidence  that  prior  to  the  said  16th  day 
of  February,  1912,  permanent  changes  had 
been  made  in  the  shore  or  bank  of  said  river 
by  reason  of  human  interference  and  by 
artificial  means  which  had  the  effect  to  per- 
manently obliterate  or  wipe  out  the  ordinary 
high-water  mark  of  said  river  theretofore 
existing,  you  should  find  and  locate  the  east 
boundary  line  of  said  lot  2,  Coliseum  place, 
on  said  16th  day  of  February,  1912,  at  the 
line  of  the  ordinary  high- water  mark  as  the 
same  last  existed  before  said  permanent 
changes  which  were  so  [585]  brought  about 
by  such  human  interference  and  artificial 
means. 

There  has  been  evidence  introduced  on  the 
trial  tending  to  show  that  a  waterway  form- 
erly known  as  Bird's  run  extended  through 
the  lot  in  question  and  emptied  into  the  Des 
Moines  river  at  or  near  the  east  line  of  said 
lot.  You  are  instructed,  as  a  matter  of  law, 
that  said  Bird's  run  was  not  a  meandered 
stream,  and  hence  the  plaintiffs,  or  the  form- 
er owners  of  said  lot,  were  the  owners  of  all 
of  the  bed  of  said  stream  which  you  find  to 
have  been  upon  or  over  said  lot  2,  Coliseum 
place,  and  tlie  mere  fact,  if  it  be  a  fact,  that 
the  Des  Moines  river  in  former  times  ol 
freshets  or  high  water,  or  at  times  when  the 
river  may  have  reached  a  point  higher  than 
the  ordinary  high-water  mark,  as  elsewhere 
in  these  instruetions  defined,  overflowed  a 
part  of  said  lot  along  or  adjacent  to  Bird's 
run,  this  fact  would  not,  in  any  manner, 
affect  the  title  to  any  part  of  plaintiff's  lot 


which  was  west  of  the  ordinary  high -water 
mark  of  the  Des  Moines  river,  as  you  may 
find  the  same  to  have  been  located  at  said 
time. 

The  title  to  and  ownership  of  the  Des 
Moines  river,  which  includes  the  bed  of  the 
river  with  all  parts  of  the  shore  or  bank 
which  lies  between  the  ordinary  high-water 
mark  on  each  side  of  said  river,  is  in  tlie 
state  of  Iowa,  but  the  state  of  Iowa,  by 
legislative  enactment,  has  granted  to  the  city 
of  Des  Moines  jurisdiction  and  control,  for 
park  and  other  purposes,  of  a  certain  por- 
tion of  said  river  within  the  city  of  Des 
Moines,  including  that  portion  which  lies 
east  of  the  ordinary  high-water  mark  of 
said  river,  which  is  the  -east  boundary  line 
of  said  lot  2,  Coliseum  place. 

You  are  instructed  that  at  the  time 
of  said  condemnation  proceedings  on  said 
16th  day  of  February,  1912,  the  plaintiffs 
were  the  owners  of  said  lot  2,  their  owner- 
ship extending  only  to  the  line  of  said  ordi- 
nary high-water  mark  on  or  along  the  east 
side  of  said  lot,  and  that  the  city  of  Des 
Moines  had  jurisdiction  and  control  of  all 
parts  of' the  space  or  area  lying  east  of  the 
said  ordinary  high-water  mark  and  west  of 
the  ordinary  high-water  mark  at  the  cast 
shore  of  said  river.  In  fixing  a  value  upon 
plaintiffs'  said  property  at  the  time  in  ques- 
tion,,you  will  be  limited  to  the  land  or  prem- 
ises which  were  west  of  the  ordinary  high- 
water  mark  at  the  west  side  of  the  Des 
Moines  river  as  it  existed  at  said  time,  re- 
gardless [586]  of  the  character  of  the  use  or 
occupancy  of  the  space  or  area  lying  east 
of  said  ordinary  high- water,  mark. 

None  of  these  instructions  are  complained 
of,  and,  as  they  are  as  favorable  to  plaintiffs 
as  the  law  will  justify,  they  must  be  accepted 
as  correct.  That  they  were  not  prejudicial  to 
the  plaintiffs,  see  McManus  v.  Carmichael,  3 
la.  1;  Haight  v.  Keokuk,  4  la.  199;  Musser 
V.  Hershey,  42  la.  356;  Houghton  v.  Chicago, 
etc.  R.  Co.  47  la.  370;  Welch  v.  Browning, 
115  la.  690,  87  N.  W.  430;  Berry  v.  Hoogen- 
doom,  133  la.  437,  108  N.  W.  923;  Merrill 
V.  Cerro  Gordo  County,  146  la.  326,  330,  125 
N.  W.  222. 

In  this  connection  complaint  is  made  of  the 
trial  court's  ruling  denying  plaintiffs  the 
right  to  offer  in  evidence  tlie  government 
surveyor's  field  notes  showing  the  meander 
line  of  the  river  in  the  vicinity  of  the  lot 
in  question.  There  was  no  error  here;  at 
least  none  prejudicial  to  the  plaintiffs.  It 
is  well  understood  that  meander  lines  are 
not  considered  in  law  as  boundary  lines.  See 
cases  before  cited.  Moreover,  both  parties 
admitted  upon  the  trial  that  the  high-water 
mark,  at  the  time  of  condemnation  was  not 
on  the  meandered  line.  It  also  appears  that 
certain  exhibits,  introduced  by  plaintiffs  with- 
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out  objection,  showed  the  original  meandered 
line.  There  was  no  dispute  between  the  par- 
ties at  any  time  as  to  where  the  meandered 
line  was. 

In  the  same  connection  plaintiffs  offered 
photographs  and  levels  taken  by  a  surveyor 
on  tracts  south  and  north  of  the  lot  in  ques- 
tion. The  photographs  and  levels  to  the  north 
were  of  a  tract  nearly  a  mile  above  the  tract 
in  question,  and  those  to  the  south  were  of  a 
tract  eight  or  ten  blocks  away  from  the  land 
condemned.  These  points  were  so  remote  and 
the  tracts  so  dissimilar  in  character  that  we 
are  of  opinion  the  trial  court  correctly  held 
them  inadmissible. 

Certain  photographs  offered  by  the  city, 
taken  at  the  time  of  a  flood  in  the  river,  were 
received  over  plaintiffs'  objections.  They 
were  not  offered  to  show  the  ordinary  high- 
water  [587]  mark,  but  to  reproduce  the  con- 
ditions and  surroundings  of  the  property  at 
or  about  the  time  of  the  condemnation.  They 
were  admissible  for  such  purpose,  and  plain- 
tiffs, if  they  had  wished  to  have  them  limited 
to  these  purposes  only,  should  have  asked  an 
instruction  to  that  effect. 

Certain  instructions  asked  by  plaintiffs, 
bearing  upon  the  first  proposition  involved 
in  the  case,  were  refused,  and  of  this  com- 
plaint is  made.  Those  given,  which  we  have 
quoted,  fully  covered  the  points  presented, 
and,  as  we  have  already  remarked,  were  as 
favorable  to  plaintiffs  as  they  were  entitled 
to. 

II.  Upon  the  question  of  value,  the  trial 
court  gave  the  ordinary  instruction  as  to 
market  value,  and,  in  addition,  the  following, 
which   are  complained  of: 

"13.  As  applied  to  this  case,  the  term  'rea- 
sonable market  value'  means  the  fair  and 
reasonable  value  of  said  property  at  the  time 
in  question,  as  the  said  value  may  be  de- 
termined from  considering  the  evidence  in 
regard  to  those  facts  which  the  owner  would 
properly  and  naturally  press  upon  the  at- 
tention of  the  buyer  to  whom  he  is  n^otiat- 
ing  a  sale,  and  in  regard  to  those  facts  which 
would  naturally  influence  or  deter  a  person 
of  ordinary  prudence  desiring  to  purchase. 
Evidence,  if  any,  in  r^ard  to  the  facts  which 
then  existed,  and  which  entered  into  the  value 
of  the  premises  in  question  in  public  and 
general  estimation,  and  which  may  have  tend- 
ed to  influence  the  minds  of  sellers  and  buy- 
ers generally,  may  be  considered  by  you  in 
determining  the  reasonable  market  value  of 
said  property  at  said  time. 

"15.  Certain  evidence  has  been  admitted  in 
this  case  bearing  upon  the  question  as  to  the 
price  at  Avhich  other  properties  than  the 
property  involved  in  this  case  were  sold  by 
various  parties,  and  of  the  locations  and 
character  of  such  other  properties.  You  are 
instructed  that  such  evidence  has  been  ad- 


mitted, and  should  be  considered  by  you  only 
in  connection  with,  and  as  bearing  upon,  the 
value  of  the  opinions  of  the  various  witnesses 
respectively,  in  regard  to  the  value  of  the 
property  in  controversy  herein,  and  the  same 
should  not  be  considered  by  you  as  evidence 
bearing  independently  upon  the  value  of  [588] 
the  property  in  controversy  at  the  time  in 
question,  or  as  evidence  tending  to  fix  the 
value  of  said  property  at  said  time." 

The  first  of  these  is  ^  little  out  of  the  ordi- 
nary as  given  in  such  cases;  but  we  see  no 
prejudicial  error  therein.  The  facts  referred 
to  might  properly  be  considered  by  tlie  jury 
in'  arriving  at  its  final  conclusion  in  the  case. 
Such  matters  were  received  in  evidence;  that 
is  to  say  the  experts  on  either  side  took  them 
into  account  in  giving  their  opinions — those 
for  the  plaintiffs  pressing  upon  the  attention 
of  the  jury  the  talking  points  from  their 
standpoint,  and  the  witnesses  for  the  defend- 
ants pointing  out  the  objections  to  the  prop- 
erty. It  was  entirely  legitimate,  in  view  of 
this  testimony,  for  the  trial  court  to  instruct 
with  reference  thereto.  The  instruction  has 
some  support  in  Ranck  v.  Cedar  Rapids,  134 
la.  563,  111  N.  W.  1027;  Youtzy  v.  Cedar 
Rapids,  150  la.  53,  129  N.  W.  351.  More 
directly  in  point  are  Colorado  M.  R.  Co.  v. 
Brown,  15  Colo.  193,  25  Pac.  87;  Russell  v. 
St.  Paul,  etc.  R.  Co.  33  Minn.  210,  22  N.  W. 
379;  and  Alloway  v.  Nashville,  88  Tenn.  510, 
13  S.  W.  123,  8  L.R.A.  123. 

In  any  event  the  instruction  was  without 
prejudice* 

III.  Aside  from  some  minor  questions  as  to 
rulings  on  evidence,  which  were  either  correct 
or  nonprejudicial,  and  an  insistent  claim 
that  the  verdict  is  without  support  in  the 
testimony,  the  main  and  really  the  only  de- 
batable question  in  the  case  arises  out  of 
instruction  15,  before  quoted;  and  some  rul- 
ings on  the  rejection  of  testimony  as  to  tlio 
selling  price  of  similar  property  at  or  about 
the  time  the  condemnation  proceedings  were 
begun. 

We  may  here  remark  parenthetically  that 
there  was  a  decided  conflict  in  the  testimonv 
regarding  the  value  of  the  property,  and  a 
very  wide  divergence  of  opinion  among  the 
experts  as  to  its  true  market  value;  some  of 
plaintiffs'  witnesses  valuing  it  at  consider- 
ably over  $100,000,  and  some  of  defendants' 
witnesses  placing  it  at  less  than  the  jury's 
award.  In  this  connection  we  here  quote 
another  instruction  given  by  the  trial  court, 
of  which  no  complaint  is  made: 

[589]  "Your  verdict  in  this  case  must  be 
guided  by  these  instructions,  and  must  be 
based  upon  and  found  from  the  evidence  in- 
troduced upon  the  trial,  and,  in  considering 
the  evidence  and  in  arriving  at  the  truth 
of  the  controversy  involved  herein,  you  have 
the  right  to  use  your  knowledge  of  affairs 
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generally  in  connection  with  the  testimony  as 
to  the  values  which  have  been  given  by  the 
witnesses.  By  this  is  meant  that  you  are 
not  obliged  to  rely  wholly  upon  the  opinions 
of  the  witnesses  as  to  the  value  of  the  prem- 
ises in  question,  but  that  in  connection  with 
such  opinions  you  may  use,  and  be  guided  by, 
your  own  judgment  on  such  matters  in  reach- 
ing your  final  conclusion.  You  cannot  dis- 
regard the  evidence  and  fix  the  value  of  said 
property  arbitrarily  or  in  accordance  with 
your  own  notion,  but  you  should  exercise 
your  own  judgment  and  knowledge  as  sug- 
gested above  only  in  connection  with  the  tes- 
timony; that  is  to  say,  by  taking  the  testi- 
mony into  consideraticm  and  testing  it  in 
the  light  of  your  own  intelligent  judgment, 
and  in  harmony  with  these  instructions, 
you  should  draw  therefrom  what  you  believe 
to  be  the  proper  conclusion  in  regard  to  the 
value  of  the  said  premises  involved  in  this 
controversy  at  the  time  in  question." 

This  instruction  announces  the  law  as  set- 
tled by  many  of  our  cases,  and  furnishes  one 
key  for  the  solution  of  the  problem  now 
mooted,  to  wit:  Is  the  verdict  so  barren 
of  testimony  that  we  should  set  it  aside? 
Manifestly  we  would  not,  under  the  record, 
be  justified  in  doing  so  if  the  law  was  cor- 
rectly stated  in  the  instruction  last  quoted. 

That  the  rule  announced  is  correct,  and 
that  even  a  wider  discretion  might  have  been 
imposed  on  the  jury,  see  Ranck  v.  Cedar 
Rapids,  134  la.  674,  111  N.  W.  1027;  Hoyt  v. 
Chicago,  etc.  R.  Co.  117  la.  296,  90  N.  W. 
724;  Youtzy  v.  Cedar  Rapids,  160  la.  53, 
129  N.  W.  '351. 

The  serious  question  in  the  case  is  the 
right  of  the  plaintiffs  to  show,  as  substantive, 
independent  proof  of  value,  what  property  of 
the  same  character,  similarly  located,  sold 
for  in  the  market  a  short  time  after  the  con- 
demnation proceedings  were  instituted.  Such 
testimony  was  received  by  the  court,  and 
finally  stricken  out  on  motion,  and  finally  the 
fifteenth  instruction  was  given  to  cover  the 
point. 

[590]  Upon  no  rule  of  evidence  has  there 
been  a  greater  divergence  of  opinion  among 
courts  and  text- writers  than  this  one;  and 
courts  of  any  given  jurisdiction  have  not 
been  consistent  in  their  holdings,  and  re- 
finements have  so  often  been  made  accord- 
ing to  some  text- writers  that  the  only  solu- 
tion of  the  matter  is  to  say  that  it  is  with- 
in the  sound  discretion  of  the  trial  court 
to  either  admit  or  reject  the  testimony. 
Indeed,  some  of  the  courts  whose  opinions 
are  cited  in  support  of  the  rule  admitting 
such  testimony  have  finally  said  that  the 
matter  was  discretionary  with  the  trial 
court.  See  Shattuck  v.  Stoneham  Branch  R. 
Co.  6  Allen  (Mass.)  115;  Presbrey  v.  Old 
Colony,  etc.  R.   Co.   103  Mass.   1;   Bemis  v. 


Temple,  162  Mass.  342,  38  N.  E.  970,  26 
L.R.A.  264;  Stinson  v.  Chicago,  etc.  R.  Co. 
27  Minn.  284,  6  N.  W.  784;  Laing  v. 
United  New  Jersey  R.  etc.  Co.  54  N.  J. 
L.  676,  26  Atl.  409,  33  Am.  St.  Rep. 
682.  But  see  Curley  v.  Jersey  City,  83  N. 
J.  L.  760,  86  Atl.  197,  43  L.R.A.(N.S.) 
986;  Washburn  v.  Milwaukee,  etc.  R.  Co. 
69  Wis.  364,  18  N.  W.  328;  Haines  v.  Re- 
public F.  Ins.  Co.  62  N.  H.  467;  In  re 
Thompson,  127  N.  Y.  463,  28  N.  E.  389,  14 
L.R.A.   62. 

If  these  decisions  proceed  upon  the  theory 
that  it  is  within  the  discretion  of  the  trial 
court  to  decide  primarily  upon  the  ques- 
tion of  the  similarity  of  the  property  or  the 
remoteness  of  the  sales,  they  may,  perhaps, 
be  logically  sustained.  But  if,  as  some  of 
them  seem  to  say,  it  is  discretionary  with 
the  court  to  admit  or  reject  such  testimony^ 
conceding  similarity  and  that  the  sales  wert 
not  too  remote,  then  we  think  there  is  no 
such  middle  ground.  The  testimony  is  either 
admissible  or  it  is  not,  and  there  is  no 
halfway  point  in  principle. 

Without  going  more  deeply  into  the  ques- 
tion, it  will  be  found  in  examining  the  cases 
that  the  rule  of  admission  is  founded  upon 
the  principle  that  there  is  no  better  method 
for  determining  the  market  value  of  any 
piece  of  property  at  a  given  time  than  to 
show  what  other  property  similar  in  locar 
tion  and  character  has  voluntarily  been  sold 
for  at  or  about  the  time  in  question.  Some 
cases  say  that  this  is  the  best  testimony 
which  can  be  adduced:  Chicago,  etc.  R.  Co. 
V.  Rottgering  (Ky.)  83  S.  W.  584.  Other 
cases  say  that  such  testimony  [591]  is  en- 
tirely inadmissible  when  the  property  has  a 
market  value,  on  the  ground  that  it  is  the 
general  selling  price  of  property  in  the 
neighborhood  which  is  the  test  of  value,  and 
which  must  be  taken  into  account  by  ex- 
perts who  give  their  opinions  as  to  its  value, 
and  not  the  price  paid  for  particular  pieoea 
of  property;  that  to  permit  evidence  in  chief 
of  particular  sales  is  to  let  in  collateral 
questions  which  will  lead  to  confusion  and 
error.  Pittsburgh,  etc.  R.  Co.  v.  Pattersoa 
107  Pa.  St  461;  Stinson  v.  Chicago^  etc 
R.  Co.  27  Mlnh.  284,  6  N.  W.  784;  Selma,  etc. 
R.  Co.  V.  Keith,  53  6a.  178;  In  re  Thomp- 
son, 127  N.  Y.  463,  28  N.  E.  389,  14 
L.R.A.  62;  Kerr  v.  South  Park  Gom'ra 
117  U.  S.  379,  6  S.  Ct.  801,  29  U.  S.  (U 
ed.)  924;  Union  R.  Transfer,  etc.  Go.  ▼. 
Moore,  80  Ind.  458.  Among  the  cases  ad- 
raitting  such  evidence,  are  the  following: 
Seattle,  etc.  R.  Co.  v.  Gilchrist,  4  Wash.  609, 
30  Pac.  738;  Edmands  v.  Boston,  108  Mass. 
535;  Pierce  v.  Boston,  164  Mass.  92,  41  N. 
E.  227;  Concord  R.  Co.  v.  Greely,  28  N.  H. 
237;   Baltimore  v.  Smith,  etc.   Brick  Co.  80 
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Md.  458,  31  Atl.  423;  Matter  of  Forsyth 
Boulevard,  127  Mo.  417,  30  S.  W.  188.  Prof. 
Wigmore,  in  his  work  on  Evidence,  vol.  1, 
section  463,  says:  '^There  is,  however,  one 
question  indirectly  involving  a  rule  of  evi- 
dence— the  question  whether  the  value  of 
another  article  is  receivable  in  order  to 
show  the  value  of  the  article  in  issue.  As 
the  price  at  a  sale  is,  by  the  law  of  dam- 
ages, conceded  to  be  an  element  in  the 
test  of  value  (except  perhaps  in  forced 
sales),  this  question  is  usually  presented  in 
the  form  whether  a  sale  of  other  property  is 
admissible  as  evidence  of  the  value  of  the 
property  in  question.  In  answering  this 
question,  it  is  found  that  t^e  two  leading 
principles  already  expounded  come  into  joint 
application — the  principle  of  relevancy  and 
the  principle  of  auxiliary  policy.  Accord- 
ing to  the  former,  the  value  or  sale  price 
of  the  other  property  is  irrelevant,  unless 
the  property  is  substantially  similar  in 
condition;  according  to  the  second,  it  may 
also  be  excluded  though  relevant,  if  it  in- 
volves in  the  case  in  hand  a  dispropor- 
tionate confusion  of  issues  and  loss  of 
time.  The  latter  consideration  has  weighed 
so  much  with  a  few  courts  that  they  have 
treated  it  as  requiring  the  absolute  and  in- 
variable exclusion  of  such  evidence.  It  is 
enough  to  note:  (1)  In  answer  [592]  to  the 
argument  from  relevancy  that,  since  value 
is  a  money  estimate  of  a  marketable  article 
possessing  certain  definable  qualities,  the 
value  of  other  marketable  articles  possessing 
substantially  similar  qualities  is  strongly 
evidential,  and  is  so  treated  in  commercial 
life.  All  the  argument  and  protestation  con- 
ceivable cannot  alter  the  fact  that  the  com- 
mercial world  perceives  and  acts  on  this 
relevancy.  (2)  In  answer  to  the  argument 
from  auxiliary  policy,  it  may  be  noted  that 
this  objection  may  or  may  not  exist  in  a 
givev  instance,  and  that  the  rational  and 
practical  way  of  meeting  it  is  to  allow  the 
trial  court  in  its  discretion  to  exclude  such 
evidence  when  it  does  involve  a  confusion 
of  issues,  but  otherwise  to  receive  it — a 
solution  already  considered  in  its  general  ap- 
plication to  the  present  subject.  Except  in 
a  few  jurisdictions,  this  class  of  evidence 
is  received.  In  Massachusetts  and  in  New 
Hampshire  the  principle  of  leaving  the  mat- 
ter to  the  trial  court's  discretion  to  deter- 
mine both  the  substantial  similarity  of  con- 
dition and  the  confusion  of  issues  is  well 
carried  out.  In  some  jurisdictions  its  use 
is  limited  to  the  testing  of  value  witnesses 
on  cross-examination.  Even  in  the  jurisdic- 
tions where  it  is  rejected  its  force  is  so 
far  recognized  that  numerous  absurd  quibbles 
become  necessary  in  order  to  distinguish  be- 
tween that  which  is  rejected  and  that  of 
which  common  sense  compels  a  hearing.    The 


doctrine  of  admission  moreover,  is  sometimes 
recognized  for  evidencing  the  value  of  serv- 
ices or  chattels,  when  not  recognized  for 
land  value." 

It  will  be  noticed  from  this  quotation  that 
the  learned  author  finally  adopts  the  rule 
that  it  is  discretionary  with  the  trial  court. 
The  rationale  of  the  rule  rejecting  such 
testimony  is  well  stated  in  the  following 
quotations : 

In  East  Pennsylvania  R.  Co.  v.  Hiester,  40 
Pa,  St.  55,  the  court  of  that  state  said: 

''If  allowed,  each  special  instance  adduced 
<m  the  one  side  must  be  permitted  to  be  as- 
sailed and  its  merits  investigated  on  the 
other;  and  thus  there  would  be  as  many 
branching  issues  as  instances,  which,  if  num- 
erousy  would  prolong  the  contest  intermin- 
ably. But  even  this  is  not  the  most  serious 
objection.  Such  testimony  does  not  disclose 
the  public  and  general  estimate,  which  in 
such  cases  we  have  seen  is  a  test  of  value. 
It  would  be  as  liable  to  be  the  result  of 
fancy,  [593]  caprice,  or  folly  as  of  sound 
judgment  in  regard  to  the  intrinsic  worth  of 
the  subject-matter  of  it,  and  consequently 
would  prove  nothing  on  the  point  to  be  in- 
vestigated. The  fact  as  to  what  one  man 
may  have  sold  or  received  for  his  property 
is  certainly  a  collateral  fact  to  an  issue  in- 
volving what  another  should  receive,  and, 
if  in  no  way  connected  with  it,  proves  noth- 
ing. It  is  therefore  irrelevant,  improper,  and 
dangerous." 

Parker,  J.  in  In  re  Thompson,  127  N.  Y, 
468,  28  N.  E.  389,  14  L.R.A.  52,  made  the 
following  observations: 

"If  [such  sales  are]  some  evidence  of 
value,  then  prima  facie  a  case  may  be  made 
out  so  far  as  the  question  of  damages  is  con- 
cerned by  proof  of  a  single  sale,  and  thus 
the  agreement  of  the  parties,  which  may  have 
been  the  result  of  necessity  or  caprice,  would 
be  evidence  of  the  market  value  of  land  simi- 
larly situated  and  become  a  standard  by 
which  to  measure  the  value  of  land  in  con- 
troversy. This  would  lead  to  an  attempt 
by  the  opposing  party  to  show:  First,  the 
dissimilarity  of  the  two  parcels  of  land: 
and,  second,  the  circumstances  surrounding 
the  parties  which  induced  the  conveyance, 
and  such  as  a  sale  by  one  in  danger  of  in- 
solvency, in  order  to  realize  money  to  sup- 
port his  business,  or  a  sale  in  any  other 
emergency  which  forbids  a  grantor  to  wait 
a  reasonable  time  for  the  public  to  be  in- 
formed of  the  fact  that  his  property  is  in 
the  market.  Or,  on  the  other  hand,  that 
the  price  paid  was  excessive  and  occasioned 
by  the  fact  that  the  grantee  was  not  a  resi- 
dent of  the  locality,  nor  acquainted  with  real 
values,  and  was  thus  readily  induced  to  pay 
a  sum  far  exceeding  the  market  value.  Thus 
each  transaction  in  real  estate  claimed  to  be 
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similarly  situated  might  present  two  side  is- 
sues which  could  be  made  the  subject  of  as 
vigorous  contention  as  the  main  issue,  and, 
if  the  transactions  were  numerous,  it  would 
result  in  unduly  prolonging  the  trial  and 
unnecessarily  confusing  the  issues,  with  the 
added  disadvantage  of  rendering  preparation 
for  trial  difficult." 

Without  more  it  is  sufficient  to  say  that 
we  have,  after  a  full  discussion  of  the  matter 
and  a  review  of  the  authorities,  adopted  the 
Pennsylvania  and  New  York  rule  in  Wai- 
kins  V.  Railroad,  137  Iowa  441.  This  is 
<M)nceded  by  counsel  for  [594]  appellants; 
but  they  insist  that  the  rule  is  wrong,  and 
should  now  be  abandoned  before  any  more 
damage  is  done.  We  are  not  so  convinced 
bv  the  argument  of  the  unsoundness  of  this 
rule  that  we  feel  justified  in  adbandoning  it 
ill  so  snort  a  time  after  its  adoption,  if  at 
any  time.  There  is  much  to  be  said  in  favor 
of  either  rule,  and  the  important  point  is 
to  have  it  settled  so  that  all  may  under- 
stand it  in  the  future,  and  not  be  subject 
to  the  hazards  of  a  change  in  eax!h  and  every 
case  where  it  may  arise  in  the  future. 

The  trial  court  followed  the  Watkins  case, 
after  carefully  studying  it,  and,  in  effect, 
changed  its  ruling  because  of  that  case. 
True,  that  was  in  some  respects  a  departure 
from  the  previous  case  of  Cherokee  v.  Sioux 
City,  etc.  Town  Lot,  etc.  Co.  52  la.  279, 
3  N.  W.  42,  but  that  case  was  in  itself  some- 
what of  a  departure  from  the  prior  rule  of 
King  V.  Iowa  Midland  R.  Co.  34  la.  458. 
It  will  thus  be  observed  that  it  was  believed 
essential  in  the  Watkins  case  to  settle  the 
rule.  If  we  were  now  to  change,  no  one 
can  tell  what  the  rule  may  be  in  the  future. 
It  might  depend  upon  the  personnel  of  the 
bench,  or  upon  a  change  of  view  of  a  major- 
ity of  the  judges,  and  could  not  be  said  to 
be  finally  settled  at  any  time. 

If  the  rules  of  discretion  were  adopted, 
there  would  be  much  reason  for  saying  that 
the  trial  court  did  not  abufie.its  discretion 
because  of  the  peculiar  character  of  the 
property  condemned.  It  seems  that  at  one 
time  a  small  creek  ran  through  the  lot  which 
was  practically  on  a  level  with  the  river  for 
some  distance  from  its  outlet.  More  re- 
cently this  was  converted  into  a  storm  sewer, 
and  this  sewer  drained  several  blocks  of  the 
city.  This  sewer  runs  east  and  west  through 
the  lot  near  its  center,  and  since  its  con- 
struction the  old  channel  of  the  creek  has 
been  filled  with  refuse  of  all  sorts;  the  lot 
being  used  ajs  sort  of  a  dumping  ground. 
Moreover,  the  east  line  of  the  lot  is  the 
Des  Moines  river,  which  necessitates  the 
building  of  a  retaining  wall,  or,  until  the  lot 
is  improved,  it  is  subject  to  the  washing  of 
of  the  river. 

No  voluntary  sales  of  other  property  of 
similar   character    [595]    were  shown.     But 


we  do  not  place  the  ruling  on  that  ground 
alone.  The  remark  is  made  to  show  that 
even  the  Massachusetts  rule,  as  it  is  called, 
would  not  call  for  a  reversal.  Knowledge 
of  the  sales  of  other  property  in  general,  and 
of  other  property  so  nearly  similar  as  was 
possible  under  the  circumstances,  were  shown 
to  qualify  some  of  the  witnesses,  and  lacJc 
of  knowledge  of  sales  to  diminish  the  weight 
of  the  testimony  of  others  was  also  shown; 
and  in  this  way  each  party,  we  must  assume, 
had  the  benefit  of  the  testimony  in  so  far 
as  it  properly  affected  the  reasonable  market 
price  of  the  property  in  question. 

Under  the  testimony  it  is  doubtless  true 
that  we  would  have  made  a  larger  award 
had  we  been  trying  the  case,  but,  in  view 
of  the  verdict  of  the  jury  and  the  conclu- 
sion of  the  learned  trial  judge,  we  are  not 
justified  in  saying  that  the  award  is  so 
small  as  to  evidence  that  it  was  not  based 
upon  the  testimony,  but  upon  passion  or  pre- 
judice. 

We  find  no  reversible  error,  and  the  judg- 
ment must  be,  and  it  is  t 

Affirmed. 

All  the  Justices  concur. 

NOTE. 

Admissibility  in  Eminent  Domain  Pro- 
ceeding of  Evidence  of  Price  Paid  by 
Another  than  Condemnor  for  Similar 
Property. 

Majority  Rule: 

In  General,  598. 

Reason  of  Rule,   600. 

Limitations  of  Rule,  600. 
Minority  Rule,  602. 


Majority  Rule, 
In  General. 

It  is  the  most  generally  approved  doctrine 
that  evidence  of  the  price  paid  for  similar 
property  by  another  than  the  condemnor  is 
admissible  on  the  question  of  the  value  of 
the  property  condemned. 

England. — See  Secretary  of  State  ▼. 
Charlesworth  [1901]  A.  C.  373. 

Canada, — Re  National  Trust  Co.  etc.  R, 
Co.  29  Ont.  L.  Rep.  462,  15  Dominion  L. 
Rep.  320,  5  0.  W.  N.  221. 

United  States. — Laflin  v.  Chicago,  etc.  R. 
Co.  33  Fed.  415.  See  also  Kerr  v.  South 
Park  Com'rs,  117  U.  S.  379,  6  S.  Ct.  801, 
29  U.  S.   (L.  ed.)    924. 

Colorado.— Loloff  v.  Sterling,  31  Colo.  102, 
71  Pac.  1313. 

Georgia. — Flemister  v.  Central  Georgia 
Power  Co.  140  Ga.  511,  79  S,  E.  148. 

Illinois. — ^Culbertson,  etc.  Packing,  etc.  Co. 
V.  Chicago,  111  III.  661;  0*Hare  v.  Chicago, 
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etc.  R.  Co.  139  III.  151,  28  N.  E.  923;  Peoria 
Gas  Light,  etc.  Co.  v.  Peoria  Terminal  R. 
Co.  146  111.  372,  34  N.  E.  550,  21  L.R.A. 
373;  Lanquist  v.  Chicago,  200  111.  69,  65 
N.  E.  681;  Chicago,  etc.  R.  Co.  v.  Kline,  220 
111.  334,  77  N.  E.  229;  Eldorado,  etc.  R.  Co. 
V.  Everett,  225  111.  529,  80  N.  E.  281 ;  Aledo 
Terminal  R.  Co.  v.  Butler,  246  111.  406,  92 
X.  E.  909;  Illinois  Cent.  R.  Co.  v.  Roskem- 
mer,  264  111.  -103,  105  N.  E.  695;  Chicago 
Sanitary  Dist  v.  Boening,  267  111.  118,  107 
N.  E.  810.  See  also  St.  Louis,  etc.  R.  Co.  v. 
Haller,  82  111.  208;  Chicago,  etc.  R.  Co.  v. 
Maroney,  95  111.  182;  Chicago,  etc.  R.  Co. 
V.  Mines,  221  111.  448,  77  N.  E.  898.  Cam- 
pare  Brown  v.  Illinois,  etc.  R.  Co.  209  111. 
402,  70  N.  E.  905. 

Kentiwky. — Paducah  v.  Allen,  111  Ky.  361, 
63  S.  W.  981,  23  Ky.  L.  Rep.  701,  98  Am. 
St.  Rep.  422;  West  Kentucky  Coal  Co.  v. 
Dyer,  IGl  Ky.  407,  170  S.  W.  967;  Chicago, 
etk  R.  Co.  V.  Rottgering,  83  S.  W.  584,  26 
Ky.  L.  Rep.  1167. 

Lotiiftiana. — See  also  New  Orleans  v, 
Manfre,  111  La.  927,  35  So.  981;  Louisiana 
Ry.  etc.  Co.  v.  Morere,  116  La.  997,  41  So. 
236. 

Maryland. — Baltimore  v.  Smith,  80  Md. 
458,  31  Atl.  423. 

Massachusetts. — Paine  v.  Boston,  4  Allen 
168;  Shattuck  v.  Stoneham  Branch  R.  Co. 
6  Allen  115 ;  Wyman  v.  Lexington,  etc.  R.  Co. 
13  Mete.  316;  Green  v.  Fall  River,  113  Mass. 
262;  Gardner  v.  Brookline,  127  Mass.  358; 
Sawyer  v,  Boston,  144  Mass.  470,  11  N.  E. 
711;  Patch  v.  Boston,  146  Mass.  52,  14  N. 
E.  770;  Roberts  v.  Boston,  149  Mass.  346, 
21  N.  E.  668;  Pierce  v,  Boston,  164  Mass. 
92,  41  N.  E.  227;  Lyman  v.  Boston,  164 
Mass.  99,  41  N.  E.  127;  0*Malley  v.  Com. 
182  Mass.  196,  65  N.  E.  30;  Boston  Fourth 
Nat.  Bank  v.  Com.  212  Mass.  66,  98  N.  E. 
686;  Burley  v.  Old  Colony  R.  Co.  219  Mass. 
483,  107  N.  E.  365.  See  also  Edmands  v. 
Boston,  108  Mass.  535. 

Mississippi. — See  Yazoo,  etc.  Delta  v. 
Nelms,  82  Miss.  4l6,  34  So.  149. 

Missouri. — St.  Louis,  etc.  R.  Co.  y.  Clark, 
121  Mo.  169,  26  S.  W.  192,  900,  26  L.R.A. 
751 ;  Markowitz  v.  Kansas  City,  125  Mo.  485, 
28  S.  W.  642,  46  Am.  St.  Rep.  498;  Matter 
of  Forsyth  Boulevard,  127  Mo.  417,  30  S.  W. 
388;  Metropolitan  St.  R.  Co.  v.  Walsh,  197 
Mo.  392,  94  S.  W.  860. 

New  Hampshire. — Concord  R.  Co.  v.  Gree- 
ley, 23  N.  W.  237 ;  Gregg  v.  Northern  R.  Co. 
67  N.  H.  452,  41  Atl.  271.  See  also  March 
V.  Portsmouth,  etc.  R.  Co.  19  N.  H.  372. 

yew  Jersey. — Laing  v.  United  New  Jersey 
R.  etc.  Co.  54  N.  J.  L.  576,  25  Atl.  409,  33 
Am.  St.  Rep.  682;  Hadley  v.  Chosen  Free- 
holders, 73  N.  J.  L.  197,  62  Atl.  1132;  Cur- 
ley  V.  Jersey  City,  83  N.  J.  L.  760,  85  Atl. 
197,  43  L.R.A.  (N.S.)   985. 


North  Carolina. — See  Wadsworth  Land  Co. 
v.  Piedmont  Traction  Co.  162  N.  C.  503,  78 
S.  E.  299. 

Rhode  Island. — East  Shore  Land  Co.  v. 
Metropolitan  Park  Commission,  86  Atl.  894. 

Terwessee, — Union  R.  Co.  v.  Hun  ton,  114 
Tenn.  609,  88  S,  W.  182;  Lewisburg,  etc 
R.  Co.  v.  Hinds,  183  S.  W.  985. 

r«ra«.— Sullivan  v.  Missouri,  etc.  R.  Co. 
29  Tex.  Civ.  App.  429,  68  S.  W.  745;  St. 
Louis  Southwestern  R.  Co.  v.  Hughes,  73 
S.  W.  976;  Ft.  Worth  v.  Charbonneau,  166 
S.  W.  387;  Houston,  etc.  R.  Co.  v.  Wilson, 
176  S.  W.  907.  See  also  Newbold  v.  In- 
ternational, etc.  R.  Co.  34  Tex.  Civ.  App.  525, 
79  S.  W.  1079;  Houston  Belt,  etc.  R.  Co.  v. 
Dooley,  160  S.  W.  594. 

Vtah. — See  Telluride  Power  Co.  v.  Brun- 
ean,  41  Utab  4,  Ann.  Cas.  1915A  1251,  125 
Pac.  399. 

Virginia. — Seaboard  Air  Line  Ry  v.  Cham- 
blin,  108  Va.  42,  60  S.  E.  727. 

Wos^tn^on.— Seattle,  etc.  R.  Co.  ▼.  Gil- 
christ, 4  Wash.  509,  30  Pac.  738;  Port  Town- 
send  Southern  R.  Co.  v.  Barbare,  46  Wash. 
275,  89  Pac.  710. 

Wisconsin. — American  States  Security  Co. 
V.  Milwaukee  Northern  R.  Co.  139  Wis.  199, 
120  N.  W.  844.  See  West  v.  Milwaukee,  etc. 
R.  Co.  56  Wis.  318,  14  N.  W.  292.  And 
see  10  R.  C.  L.  221. 

Thus  in  Gregg  v.  Northern  R.  Co.  67 
N.  H.  452,  41  Atl.  271,  it  was  held  that  evi- 
dence of  the  price  at  which  sales  of  railroad 
stock  were  made  in  the  Boston  .stock  mar- 
ket was  admissible  in  a  proceeding  to  deter- 
mine the  value  of  other  shares  taken  under 
the  power  of  eminent  domain.  So  in  Ben- 
ham  V.  Dunbar,  103  Mass.  365,  it  was  held 
that  evidence  of  sales  of  land  on  islands  and 
headlands  in  Boston  harbor  was  admissible 
in  a  proceeding  to  assess  the  value  of  a 
tract  of  lowland  apd  flats  on  another  island 
acquired  by  the  United  States,  it  not  appear- 
ing that  the  lands  sold  were  at  such  dis- 
tances or  devoted  to  such  dissimilar  uses  that 
the  evidence  was  irrelevant  or  immaterial. 
Similarly  in  Concordia  Cemetery  Ass'n  v. 
Minnesota,  etc.  R.  Co.  121  III.  199,  12  N. 
E.  536,  it  appeared  tiiat  a  railroad  company 
condemned  for  its  right  of  way  a  strip  of 
land  across  a  tract  situated  in  a  village  and 
owned  by  a  cemetery  association.  It  was  held 
that  that  evidence  of  sales  of  prairie  land 
one  mile  distant  was  not  incompetent,  there 
being  no  evidence  of  sales  of  like  property 
nearer,  or  of  the  market  value  of  the  prop- 
erty condemned.  But  evidence  of  sales  of 
lots  in  other  cemeteries  was  held  to  be  in- 
admissible, because  the  property  condemned 
was  not  laid  off  in  lots  and  improved  as 
cemetery  property.  And  in  Patch  v.  Boston, 
146  Mass.  55,  14  N.  E.  772,  it  was  held 
that  the  rule  was  applicable  to  evidence  of 
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sales  of  land  with  buildings,  the  court  say- 
ing: "It  is  admitted  that  ordinarily  sales 
of  other  similar  lands  in  the  vicinity,  at  or 
about  the  time  in  question,  may  be  shown. 
.  .  .  But  it  is  contended  that  the  rule 
does  not  include  sales  of  land  with  buildings 
thereon.  ...  If  it  had  appeared  that 
the  buildings  upon  the  lots  which  were  sold 
were  quite  unlike  those  upon  the  plaintiff's 
land,  there  would  be  force  in  the  objection; 
but  this  does  not  appear.  Houses  on  the 
same  street  in  a  city  often  correspond  close- 
ly in  style,  cost,  and  value.  The  mere  fact 
that  buildings  were  upon  the  land  does  not 
of  itself  have  the  effect  to  vary  the  rule  of 
law  that  sales  of  other  similar  lands  may  be 
shown,  upon  the  question  of  value;  but  it 
is  in  such  case,  as  in  all  others,  to  be  deter- 
mined by  the  court  whether  on  the  whole 
there  was  such  a  general  similarity  that  the 
price  obtained  on  the  sale  of  one  estate  may 
fairly  tend  to  show  the  value  of  the  other." 

Reason  of  Rule. 

In  Peoria  Gas  Light,  etc.  CJo.  v.  Peoria 
Terminal  R.  Co.  146  111.  372,  34  N.  E.  650, 
21  L.R.A.  373,  the  court  in  discussing  the 
theory  on  which  evidence  of  the  price  paid 
for  similar  property  by  another  than  the  con- 
demnor is  admissible  in  an  eminent  domain 
proceeding  said:  "The  theory  upon  which 
evidence  of  sales  of  other  similar  property 
in  the  neighborhood,  at  about  the  same  time, 
is  held  to  be  admissible  is,  that  it  tends 
to  show  the  fair  market  value  of  the  property 
sought  to  be  condemned."  So  in  St.  Louis, 
etc.  R.  Co.  V.  Clark,  121  Mo.  189,  25  S.  W. 
192,  906,  26  L.R.A.  761,  it  was  said:  "We 
think  the  evidence  of  sales  of  similar  prop- 
erty to  that  in  question,  made  in  the  neigh- 
borhood, about  the  same  time,  was  admissible 
to  aid  the  jury  in  determining  the  damage 
to  which  the  owner  was  entitled.  The  value 
of  property  is  ascertained  largely  from  such 
sales,  and  the  opinions  of  witnesses  as  to 
values  are  largely  predicated  upon  them.  It 
is  best,  when  it  can  be  done,  to  put  the  jurors 
in  possession  of  all  the  facts  from  which 
values  are  ascertained,  and  allow  them  to 
draw  the  conclusion  therefrom.  Witnesses 
basing  their  opinions  upon  recent  sales  of 
like  property  are  liable  to  exaggerate  or 
imderestimate  values;  in  any  consideration 
they  are  no  more  capable  of  deducing  fair 
conclusion  from  the  known  facts  than  the 
jury.  The  object  is  to  ascertain  the  gen- 
eral market  value,  and  if  particular  sales 
are  made  under  exceptional  circumstances 
the  fact  can  be  shown,  and  the  jury  can 
determine  its  probative  force.  Certainly  no 
more  reliable  method  of  determining  the  fair 
market  values  of  lands  can  be  reached  than 
that  derived  from  bona  fide  sales  of  cimilar 


lands,  in  the  vicinity.  The  objection  that 
such  evidence  raises  collateral  issues,  as  to 
the  character  of  the  land  sold  and  the  cir- 
cumstances of  such  sales,  is  more  than  com- 
pensated for  by  its  value  in  aiding  the  jury 
to  a  correct  conclusion."  In  Paducah  v. 
Allen,  111  Ky.  361,  63  S.  W.  981,  23  Ky. 
L.  Rep.  701,  98  Am.  St.  Rep.  422,  the 
court  said:  "On  the  trial,  appellant  of- 
fered to  prove  by  various  witnesses  what 
adjoining  properties  of  the  same  class  and 
character  had  been  sold  for  just  before  and 
since  the  location  of  the  pest  house,  it  being 
thus  attempted  to  prove  that  the  market 
value  of  this  property  had  not  been  impaired 
to  the  extent  indicated  by  the  opinions  of 
appellee's  witnesses.  Of  course,  market  value 
is  the  price  at  which  an  article  sells  in  the 
market.  This  price  is  fixed  by  sales  actually 
consummated.  Such  sales,  when  made  under 
normal  and  fair  conditions,  are  necessarily 
a  better  test  of  the  market  value  than  specu- 
lative opinions  of  witnesses;  for,  truly,  here 
is  where  'money  talks,'  .  .  .  We  are  of 
the  opinion  that  it  was  error  in  the  trial 
court  to  reject  the  testimony  above  men- 
tioned." 

LiMiTAiiONS  OF  Rule. 

To  admit  evidence  in  an  eminent  domain 
proceeding  of  the  price  paid  by  another  than 
the  condemnor  for  similar  property,  the 
transaction  must  not  be  so  far  removed  in 
point  of  time  from  the  taking  of  the  prop- 
erty under  the  power  of  eminent  domain 
as  to  make  a  comparison  unjust  or  impos- 
sible. Flemiston  v.  Central  Georgia  Power 
Co.  140  Ga,  611,  79  S.  E.  l48;  Lanquist  v. 
Chicago,  200  111.  69,  66  N.  E.  681;  St 
Louis,  etc.  Ry.  v.  Guswelle,  236  111.  214,  86 
N.  E.  230;  Chicago  Sanitary  Dist.  v.  Boen- 
ing,  267  III.  118,  107  N.  E.  810;  Benham 
V.  Dunbar,  103  Mass.  368;  Green  v.  Fall 
River,  113  Mass.  262;  Chandler  v.  Jamacia 
Pond  Aqueduct  Corp.  122  Mass.  305;  Roberts 
V.  Boston,  149  Mass.  346,  21  N.  E.  668 ; 
Hunt  V.  Boston,  152  Mass.  168,  26  N.  E.  82; 
May  y.  Boston,  158  Mass.  21,  32  N.  E.  902; 
Pierce  v.  Boston,  164  Mass.  92,  41  N.  E. 
227;  Bowditch  v.  Boston,  164  Mass.  107,  41 
N.  E.  132;  Boston  Fourth  Nat.  Bank  v. 
Com.  212  Mass.  66,  98  N.  E.  686.  See  also 
Baltimore  v.  Smith,  80  Md.  458,  31  Atl.  423; 
Sullivan  v.  Missouri,  etc.  R.  Co.  29  Tex.  Civ. 
App.  429,  68  S.  W.  746;  St.  Louis  South- 
western R.  Co.  V.  Hughes  (Tex.)  73  S.  W. 
976;  Dallas,  etc.  R.  Co.  v.  Langston  (Tex.)  98 
S.  W.  426.  What  transactions  are  too  re- 
mote depends  on  the  circumstances  of  each 
case.  Benham  v.  Dunbar,  supra,  wherein  the 
court  in  holding  admissible  evidence  of  sales 
made  in  the  vicinity  of  the  lands  in  con- 
troversy from  one  tc-  eight  yaars  before  said: 
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"Much  must  be  left  to  the  discretion  of  the 
judge  who  presides  at  the  trial,  in  deter- 
mining whether  the  lands,  sales  of  which 
were  admitted  in  evidence,  were  so  similar 
in  situation,  and  adaptation  to  profitable 
occupation,  and  the  sales  of  them  so  re- 
cent, as  to  make  such  sales  evidence  proper 
to  be  submitted  to  the  jury.  It  certainly 
docs  not  appear  from  the  facts  stated  in 
these  exceptions  that  the  lands  upon  other 
islands  and  headlands  in  Boston  harbor  were 
at  such  distances,  or  devoted  to  such  dis- 
similar uses,  or  that  the  sales  testified  of 
were  so  remote  in  point  of  time,  that  the 
cvidem.*e  became  irrelevant  or  immateri-al  to 
the  issue.  It  may  be  that  there  were  no 
sales  more  recent  to  be  shown.  The  rule 
must  vary  with  the  circumstances  of  each 
ease.  If  the  value  of  a  town  lot  was  in 
question,  it  is  plain  that  the  evidence  should 
be  confined  to  sales  of  comparatively  recent 
date  and  of  land  in  the  near  vicinity.  If 
it  was  wild  land,  in  a  thinly  settled  part 
of  the  country,  a  more  liberal  rule  would  be 
applicable.  Without  some  further  evidence, 
we  cannot  suppose  that  the  changes  in  the 
title  to  real  estate  in  the  islands  and  head- 
lands of  the  harbor  are  so  frequent,  or  the 
difference  in  situation  and  value  so  great,  as 
to  render  the  evidence  here  objected  to  in- 
admissible." 

The  determination  of  the  similarity  of  the 
lands  involved  in  the  proferred  evidence 
to  those  sought  to  be  condemned,  and  wheth^ 
er  the  transactions  are  sufficiently  close  in 
point  of  time  to  afford  a  fair  comparison, 
is  a  matter  resting  largely  in  the  discretion 
of  the  trial  court. 

Illinois. — St.  Louis,  etc.  Ry.  y.  Guswelle, 
236  111.  214,  86  N.  E.  230;  Aledo  Terminal 
R.  Co.  y.  Buter,  246  111.  406,  92  N.  E.  909; 
Chicago,  etc.  R.  Co.  v.  Heidenreich  254  111. 
231,  Ann.  Caa.  1913C  266,  98  N.  E.  667;  Lam- 
bert  V.  Giflfin,  267  111.  152,  100  N.  E.  496; 
Chicago  Sanitary  IHst.  y.  Boening,  267  111. 
118,  107   N.   E.  810. 

Maryland. — Patterson  y.  Baltimore  City, 
127  Md.  233,  96  Atl.  468. 

Miugach^isetts. — Paine  y.  Boston,  4  Allen 
168;  Shattuclc  y.  Stoneham  Branch  R.  6 
Allen  115;  Benham  v.  Dunbar,  103  Mass. 
368;  Green  v.  Fall  River,  113  Mass.  262; 
Chandler  v.  Jamaica  Pond  Aqueduct  Corp. 
122  Mass.  305 ;  Sawyer  y.  Boeton,  144  Mass. 
470,  11  N.  E.  711;  Amory  y.  Melrose,  162 
Mass.  666,  39  N.  E.  276;  Lyman  y,  Boston, 
164  Mass.  99,  41  N.  E.  127;  Bowditch  v. 
Boftton,  164  Mass.  107,  41  N.  E.  132; 
Boston  Fourth  Nat.  Bank  v.  Com.  212  Mass. 
66,  98  N.  E.  686;  Burley  v.  Old  Ck)lony  R. 
Co.  219  Mass.  483,  107  N.  E.  366. 

Veto  Jersey. — ^Laing  y.  United  New  Jersey 
R.  etc.  Co.  54  N.  J.  L.  676,  25  Atl.  409, 
33  Am.  St.  Rep.  682;  Manda  y.  Orange,  82 
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N.  J.  L.  686,  Ann.  Cas.  1913D  681,  82  Atl. 
869. 

Tennessee. — Lewisburg,  etc.  R.  Co.  v. 
Hinds,  183  S.  W.  985. 

Wisconsin. — Stolze  v.  Manitowoc  Terminal 
Co.  100  Wis.  208,  75  N.  W.  987;  American 
States  Security  Co.  y.  Milwaukee  North- 
ern R.  Co.  139  Wis.  199,  120  N.  W.  844. 
See  also  Watson  y.  Milwaukee,  etc.  R.  Co. 
67  Wis.  332,  16  N.  W.  468;  Washburn  y. 
Milwaukee,  etc.  R.  Co.  59  Wis.  364,  18  N. 
W.  328.  And  see  also  the  note  to  Manda 
v.  Orange,  Ann.  Cas.  191 3D  681.  In 
each  of  the  following  cases  evidence  of  the 
price  paid  for  similar  property  was  held 
to  be  inadmissible.  St.  Louis,  etc  Ry.  v. 
Guswelle,  236  111.  214,  86  N.  £.  230  (sales 
three  years  before  taking) ;  Chandler  v. 
Jamacia  Pond  Aqueduct  Corp.  122  Mass. 
306  (sale  three  years  after  taking  and  gen- 
eral advance  in  land  values)  ;  Sullivan  v. 
Missouri,  etc.  R.  Co.  29  Tex.  Civ.  App. 
429,  68  S.  W.  746  (sales  ten  years  before 
time  of  taking  although  there  was  testi- 
mony that  market  value  of  property  was 
unchanged)  ;  Dallas,  etc.  R.  Co.  v.  Lang- 
ston  (Tex.)  98  S.  W.  426  (sale  three  years 
before  time  of  taking). 

But  in  each  of  the  following  cases  evidence 
of  the  price  paid  for  similar  property  was  held 
to  be  admissible.  Roberts  v.  Boston,  149 
Mass.  346,  21  N.  E.  668  (one  sale  five 
months  after  time  of  taking  and  another 
twenty  months  after) ;  Pierce  v.  Boston,  164 
Mass.  92,  41  N.  E.  227  (sale  two  years 
before  time  of  taking) ;  Bowditch  v.  Bos- 
ton, 164  Mass.  107,  41  N.  E.  132  (sale  two 
and  one-half  years  before  time  of  taking). 

Evidence  of  the  price  paid  for  similar 
property  by  another  than  the  condemnor  is 
admissible  in  an  eminent  domain  proceeding 
only  when  the  sale  .wa-s  made  in  a  free  and 
open  market,  and  was  not  a  compulsory  sale. 
Peoria  Gas  Light,  etc.  Co.  v.  Peoria  Terminal 
R.  Co.  146  111.  372,  34  N.  E.  660,  21  L.R.A. 
373;  Lanquist  v.  Chicago,  200  111.  69,  66 
N.  E.  681;  West  Skokie  Drainage  Dist.  v. 
Dawson,  243  111.  175,  Ann.  Cas.  776,  90 
N.  E.  377;  Chicago,  etc.  R.  Co.  v.  Heiden- 
reich, 254  111.  231,  Ann.  Cas.  1913C  266,  98 
N.  E.  667;  Chicago  Sanitary  Dist.  v.  Boen- 
ing, 267  111.  118,  107  N.  E.  810;  O'N alley 
V.  Com.  182  Mass.  196,  65  N.  E.  30;  Burley 
y.  Old  Colony  R.  Co.  219  Mass.  483,  107  N. 
E.  366.  See  also  Chicago,  etc.  R.  Co.  v. 
Kline,  220  111.  334,  77  N.  E.  229;  Balti- 
more V.  Smith,  80  Md.  468,  31  Atl.  423; 
Suburban  Land  Co.  v.  Arlington,  219  Mass. 
639,  107  N.  E.  432;  Metropolitan  St.  R.  Co. 
v.  W^alsh,  197  Mo.  392,  94  S.  W.  860.  Thus 
in  Peoria  Gas  Light,  etc.  Co.  v.  Peoria 
Terminal  R.  Co.  supra  it  was  said:  **The 
theory  upon  which  evidence  of  sales  of  other 
similar    property    in    the    neighborhood,    at 
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about  the  same  time,  is  held  to  be  admis- 
sible is,  that  it  tends  to  show  the  fair  mar- 
ket value  of  the  property  sought  to  be  con- 
demned. And  it  cannot  be  doubted  that  such 
sales,  when  made  in  a  free  and  open  market, 
where  a  fair  opportunity  for  competition 
has  existed,  become  material  and  often  very 
important  factors  in  determining  the  value 
of  the  particular  property  in  question.  But 
it  seems  very  clear  that  to  have  that  tend- 
ency, they  must  have  been  made  under  cir- 
cumstances where  they  are  not  compulsory, 
and  where  the  vendor  is  not  compelled  to 
sell  at  all  events,  but  is  at  liberty  to  invite 
competition  among  those  desiring  to  become 
purchasers."  In  Suburban  Land  Co.  v.  Ar- 
lington, supra,  the  court  in  holding  to  be 
inadmissible  evidence  of  the  price  paid  to  a 
corporation  engaged  in  the  land  developing 
business  by  one  making  a  purchase  under  the 
instalment  plan  said:  "We  are  of  the  opin- 
ion that  this  evidence  was  excluded  proper- 
ly. The  petitioner  was  entitled  to  receive 
as  compensation  the  fair  market  value  of  the 
land  taken  by  the  town  in  view  of  all  the 
uses  to  which  it  might  be  put.  The  price 
paid  at  recent  sales  of  similar  lands  in  the 
vicinity  was  admissible,  and  was  admitted 
in  this  case.  Such  a  noncompulsory  sale 
between  a  willing  seller  and  buyer  is  ordi- 
narily regarded  as  a  good  test  or  criterion  to 
aid  the  jury  in  determining  the  value  of 
the  land  in  controversy.  The  opinion  of 
the  buying  public  so  expressed  in  a  free 
market  is  what  usually  determines  value. 
But  there  must  be  an  actual  sale.  Without 
it,  the  price  fixed  in  a  mere  agreement  to 
sell  adjoining  land  is  not  admissible.  .  .  . 
The  agreements  under  which  the  petition- 
er disposed  of  its  land  did  not  constitute 
sales,  such  as  are  admissible  in  evidence 
to  show  market  value.  And,  as  a  test  of 
value,  we  are  not  inclined  to  say  that  the 
price  which  is  established  artificially  and 
temporarily  by  booming  methods  should  be 
regarded  as  equivalent  to  the  market  value 
which  is  regulated  by  the  natural  laws  of 
supply  and  demand." 

The  price  paid  for  similar  property  by 
another  than  the  condemnor  cannot  be  proven 
by  the  introduction  of  the  deed  between  the 
parties  to  the  transaction.  O'Hare  v.  Chi- 
cago, etc.  R.  Co.  139  111.  151,  28  N.  E.  923; 
New  Orleans  v.  Manfre,  111  La.  927,  35  So. 
981;  Louisiana  R.  etc.  Co.  v.  Morere,  116 
La.  997,  41  So.  236;  Rose  v.  Taunton,  119 
Mass.  99;  Yazoo,  etc.  Delta  v.  Nelms,  82 
Miss.  416,  34  So.  149;  McLean  v.  Memphis 
Union  SUtion  Co.  1  Tenn.  Civ.  App.  457; 
Esch  V.  Chicago,  etc.  R.  Co.  72  Wis.  229,  39 
N.  W.  129. 

Minority  Rule. 

Tlie  rule  obtains  in  several  jurisdictions 
that  evidence  of  the  price  paid  by  another 


than  the  condemnor  for  similar  property  is 
inadmissible  on  the  question  of  the  value  of 
the  property  condemned. 

California, — See  Central  Pac.  R.  Co.  v. 
Pearson,  35  Cal.  247. 

lawa, — Cherokee  v.  Sioux  City,  etc.  Co. 
52  la.  279,  3  N.  W.  42;  Everett  v.  Union 
Pac.  R.  Co.  59  la.  243,  13  N.  W.  109; 
Watkins  v.  Wabash  R.  Co.  137  la.  441,  113 
N.  W.  924.  And  see  the  reported  case.  Com- 
pare Cummins  ▼.  Des  Moines,  etc.  R.  Co.  63 
la.  397,  19  N.  W.  268;  HollingBworth  ▼. 
Des  Moines,  etc  R.  Co.  63  la.  443,  19  N. 
W.  325;  Ranck  v.  Cedar  Rapids,  134  la. 
563,  111  N.  W.  1027;  Millard  v.  Webster 
City,  113  la.  220,  84  N.  W.  1044. 

Kansas. — ^Kansas  City,  etc.  R.  Co.  v.  Weid- 
enmann,  77  Kan.  300,  94  Pac.  146. 

J/i»ne«o<a.-7-Lehmicke  v.  St.  Paul,  etc. 
R.  Co.  19  Minn.  464.  Compare  Stinson 
V.  Chicago,  etc.  R.  Co.  27  Minn.  284,  6 
N.  W.  784. 

Nebraska, — Chicago,  etc.  R.  Co.  v.  Griffith, 
44  Neb.  690,  62  N.  W.  868;  Union  Pac. 
R.  Co.  V.  Stanwood,  71  Neb.  150,  91  N.  W, 
191,  98  N.  W.  666. 

New  York, — ^Rondout^  etc.  R.  Co.  v..Dcyo» 
5  Lans.  298;  In  re  Tliompson,  127  N.  Y. 
463,  28  N.  E.  389,  14  L.R.A.  52;  Robinson 
V.  New  York  Elevated  R.  Co.  175  N.  Y.  219, 
67  N.  E.  431;  Douglass  v.  New  York  El. 
R.  Co.  14  App.  Div.  471,  43  N.  Y.  S.  847; 
Manhattan  R.  Co.  ▼.  Stuyvesant,  126  App. 
Div.  848,  111  N.  Y.  S.  222;  In  re  New  York 
142  App.  Div.  665,  127  N.  Y.  S.  379 ;  In  re 
East  16l8t.  St.  159  App.  Div.  662,  144 
N.  Y.  S.  717.  See  also  Kingsland  v.  New 
York,  60  Hun  489,  15  N.  Y.  S.  232;  People 
v.  McCarthy,  102  N.  Y.  630,  8  N.  E.  185; 
Langdon  v.  New  York,  133  N.  Y.  628,  31  N. 
E.  98.  Compare  In  re  New  York,  etc.  R. 
Co.  27  Hun  151;  Hadden  v.  Metropolitan 
El.  R.  Co.  75  Hun  63,  28  N.  Y.  S.  995. 

Ohio, — Lorain  St.  R.  Co.  v.  Sinning,  6 
Ohio  Cir.  Dec.  753;  Cleveland,  etc.  R.  Co. 
V.  Gorsuch,  28  Ohio  Cir.  Ct.  Rep.  468,  af- 
firmed 76  Ohio  St.  609,  81  N.  E.  1186. 

Pennsylvania. — Railroad  Co.  v.  Patterson, 
32  Pittsb.  Leg.  J.  267;  Pennsylvania,  etc. 
Canal,  etc.  Co.  v.  Bunnell,  2  Wkly.  N.  C«a. 
633;  East  Pennsylvania  R.  Co.  v.  Hiester. 
40  Pa.  St.  53;  Pittsburgh,  etc.  R.  Co.  v. 
Rose,  74  Pa.  St.  363;  Hays  t.  Briggs,  74 
Pa.  St.  373;  Pennsylvania,  etc.  R.  etc.  Co. 
V.  Bunnell,  81  Pa.  St.  414;  Pittsburgh,  etc 
R.  Co.  V.  Patterson,  107  Pa.  St.  461;  Pitta- 
burgh,  etc.  R.  Co.  V.  Vance,  115  Pa.  St.  326, 
8  Atl.  764;  Becker  y.  Philadelphia,  etc  R. 
Co.  177  Pa.  St.  262,  36  Atl.  617.  85  L.R.A. 
583;  Friday  v.  Pennsylvania  R.  Co.  204  Pa, 
St.  405,  54  Atl.  339;  Henkel  v.  Wabash 
Pittsburgh  Terminal  R.  Co.  218  Pa.  St.  485, 
62  Atl.  1085;  Neeley  v.  Western  Allegheny 
R.  Co.  219  Pa.  St.  349,  68  Atl.  829;  Rea  v. 
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Pittaburg,  etc.  R.  Co.  229  Pa.  St.  106,  78 
Atl.  73,  140  Am.  St.  Rep.  721;  Roberts  v. 
Philadelphia,  239  Pa.  St.  330,  86  Atl.  926. 
See  also  Hewitt  v.  Pittsburgh,  etc.  R.  Co. 
19  Pa.  Super.  Ct.  304. 

In  Neeley  v.  Western  Allegheny  R.  Co, 
219  Pa.  St.  349,  68  Atl.  829,  the  court  in 
stating  the  rule  and  discussing  the  reajBoning 
on  which  it  is  based  said:  "It  is  well  set- 
tled by  an  unbroken  line  of  decisions  that 
the  test  of  value  in  such  a  case  is  not  the 
price  paid  for  a  particular  property  but  the 
general  selling  price  of  land  in  the  vicinity 
and  that  evidence  of  particular  sales  is  not 
admissible  to  establish  market  value.  The 
reason  for  the  rule  is  that  particular  sales 
may  have  been  made  without  regard  to  the 
market  value  and  that  separate  inquiries  as 
to  them  and  a  comparison  of  the  properties 
sold  with  the  property  in  question  and  with 
each  other  would  introduce  collateral  issues 
and  tend  to  confuse  rather  than  enlighten 
the  jury:  Pittsburgh,  etc.  R.  Co.  v.  Pat- 
terson, 107  Pa.  St.  461."  And  in  Kansas 
City,  etc.  R.  Co.  v.  Weidenmann,  77  Kan. 
300*  94  Pac.  146,  it  was  said:  "No  error 
was  committed  in  excluding  testimony  of 
particular  sales  proposed  to  be  given  on  di- 
rect examination  of  defendant's  witnesses. 
The  general  selling  price  in  the  neighborhood 
is  one  of  the  tests  of  value,  while  the  price 
paid  for  a  particular  property  may  have 
been  a  sacrifice  from  necessity,  the  result  of 
trickery  or  fraud,  or  of  recklessness  and 
folly.  The  dissimilarity  in  properties  makes 
comparison  difficult  and  impracticable;  be- 
sides, such  a  rule  would  introduce  as  many 
collateral  issues  as  there  were  sales,  thus 
making  inquiry  almost  interminable.  To 
test  the  knowledge  of  witnesses  and  the  value 
of  their  opinions  in  such  cases  they  may  be 
asked,  on  cross-examination,  as  to  other 
transactions  and  as  to  sales  of  other  prop- 
erty. On  the  main  issue,  however,  the  price 
an  owner  should  receive  cannot  be  estab- 
lished by  some  specific  or  exceptional  case, 
and  the  evidence  on  the  direct  examination 
waa  therefore  properly  confined  to  the  gen- 
eral selling  price  in  the  neighborhood." 

It  seems,  however,  that  the  evidence  is  ad- 
missible in  a  case  of  necessity,  as  where 
there  is  no  other  evidence  of  the  value  of  the 
property  condemned.  Stinson  v.  Chicago, 
etc.  R.  Co.  27  Minn.  284,  6  N.  W.  784; 
Langdon  v.  New  York,  133  N.  Y.  628,  31 
N.  E.  98;  Manhattan  R.  Co.  v.  Stuyvesant, 
126  App.  Div.  848,  111  N.  Y.  S.  222. 

And  a  witness  giving  in  evidence  his  opin- 
ion as  to  the  value  of  the  land  condemned 
may  be  questioned  on  cross-examination  as 
to  sales  of  similar  property  for  the  pur- 
pose of  testing  his  knowledge.  Central  Pac. 
R.  Co.  V.  Pearson,  35  Cal.  247;  Winkleman 
▼.   Des  Moines,  etc.  R.  Co.  62  Iowa  11,  17 


N.  W.  82;  Watkins  v.  Wabash  R.  Co.  137 
Iowa  441,  113  N.  W.  924;  Chicago,  etc.  R. 
Co.  V.  Stewart,  47  Kan.  704,  28  Pac.  1017; 
Chicago,  etc  R.  Co.  v.  Emery,  51  Kan.  16, 
32  Pac.  631;  Union  Pac.  R.  Co.  v.  Stanwood, 
71  Neb.  150,  91  N.  Y.  191,  98  N.  W.  656; 
In  re  Thompson,  127  N.  Y.  463,  28  N.  E. 
389,  14  L.R.A.  52;  Robinson  v.  New  York 
Elevated  R.  Co.  175  N.  Y.  219,  67  N.  E. 
431;  In  re  East,  161st.  St.  159  App.  Div. 
662,  144  N.  Y.  S.  717;  Lorain  St.  R.  Co. 
v.  Sinning,  6  Ohio  Cir.  Dec.  763;  Becker  v. 
Philadelphia,  etc.  R.  Co.  177  Pa.  St.  252, 
35  Atl.  617,  35  L.R.A.  683;  Henkel  v. 
Wabash  Pittaburg  Terminal  R.  Co.  213  Pa. 
St.  486,  62  Atl.  1085;  Neeley  v.  Western 
Allegheny  R.  Co.  219  Pa.  St.  349,  68  Atl. 
829;  Rea  v.  Pittsburg,  etc.  R.  Co.  229  Pa. 
St.  106,  78  Atl.  73,  140  Am.  St.  Rep.  721; 
Roberts  v.  Philadelphia,  239  Pa.  St.  339, 
86  Atl.  926.    And  see  10  R.  C.  L.  221. 


JOHNSON 


V. 


.aSTNA  LIFE  nrSUBANCE  COMPANY. 


Wisconsin   Supreme  Court — ^May  1,  1914. 


X6S  Wis.  66;  147  N.  W.  32. 


Torts  »  Procuring  Disoharse  of  Serr*- 
ant  —  IdabiUty. 

If  defendant  was  justified  in  procuring 
plaintiff's  discharge  by  his  employer,  the  fact 
that  defendant  acted  from  malicious  motives 
will  not  make  it  liable  to  plaintiff. 

[See  note  at  end  of  this  caae.] 

Same. 

If  defendant  insurance  company  procured 
plaintiff's  discharge  by  his  employer  in  order 
to  prevent  plaintiff  from  earning  money,  to 
prosecute  his  suit  for  damages  for  personal 
injuries,  defendant  is  liable  to  plaintiff  in 
damages  for  wrongfully  procuring  his  dis- 
charge. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  against  an  insurance  company 
for  wrongfully  procuring  plaintiff's  discharge 
by  his  employer,  evidence  for  plaintiff  held 
to  make  a  prima  facie  case  that  defendant 
procured  plaintiff's  discharge  to  prevent  him 
from  earning  money  so  as  to  enable  him  to 
maintain  an  action  for  damages  for  personal 
injuries. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  by  the  employee  of  a  manu- 
facturing company  against  an  insurance  com- 
pany for  damages  for  wrongfully  procuring 
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plaintiff's  discharge  by  his  employer,  evi- 
dence held  not  to  sustain  a  finding  that  plain- 
tiff was  discharged  because  of  defendant's 
suggestion  or  wrongful  interference  in  plain- 
tiff's employment. 

[See  note  at  end  of  this  case.] 

ETidenoe  •—  Fact  or  Conolvsion  ~  Rea- 
■OB  for  Disoharse* 

Evidence  as  to  the  cause  of  an  employee's 
discharge  by  witnesses  who  were  familiar 
with  the  cause  was  as  to  a  fact  and  not  a 
conclusion. 

Relative   Weight    of   Positive    a&d   In- 
ferential Evidence. 

The  evidence  of  un impeached  witnesses 
testifying  from  accurate  and  positive  knowl- 
edge concerning  facts  is  not  controverted  by 
indefinite  statements  or  negative  testimony, 
or  by  doubtful  inferences  from  undisputed 
facta. 


Appeal  from  Circuit  Court,  Milwaukee 
county:   Fritz,  Judge. 

Action  for  damages.  Frank  E.  Johnson, 
plaintiff,  and  vEtna  Life  Insurance  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Reversed. 

[67]  On  June  28,  1910,  plaintiff,  while  in 
tlie  employ  of  the  Simmons  Manufacturing 
Company,  suffered  an  injury  to  his  left  eye. 
Tliereafter  he  commenced  an  action  against 
said  company  to  recover  damages  for  the  in- 
jury sustained.  The  defendant  herein  ap- 
peared in  that  action  (which  is  still  pending) 
for  the  Sinunons  Manufacturing  Company,  in 
accordance  with  a  contract  of  indemnity  with 
such  company.  As  soon  as  plaintiff  recovered 
from  his  injury  he  resumed  his  employment 
and  continued  it  until  March,  1911,  at  which 
time  he  was  discharged.  This  action  was 
brought  against  the  defendant  to  recover  dam- 
ages alleged  to  have  been  sustained  by  reason 
of  the  action  of  the  defendant  in  procuring 
the  discharge  of  plaintiff  from  his  employ- 
ment because  of  his  refusal  to  settle  his  claim 
in  accordance  w^ith  the  terms  of  the  defendant 
insurance  company.  The  answer  denied  the 
material  allegations  of  the  complaint.  The 
evidence  tended  to  show  that  a  short  time 
before  the  plaintiff  was  discharged  an  agent 
of  the  defendant  called  upon  Mr.  Vincent,  the 
general  manager  of  the  Simmons  Manufac- 
turing  Company,  and  suggested  to  him  that 
the  plaintiff  be  discharged.  Following  this 
interview  and  on  February  28,  1911,  the  agent 
of  [58]  the  defendant  wrote  a  letter  addressed 
to  "Mr.  W.  W.  Vincent,  The  Simmons  Mfg. 
Co.,  Kenosha,  Wis.,"  as  follows : 

"Dear  Sir:  Confirming  our  interview  this 
morning  regarding  the  above  entitled  matter, 
T  wiHh  to  call  your  attention  to  the  fact  that 
this  injured  has  brought  suit  against  your 
company,   and   the   further   fact  that   he   is 


still  in  your  employ.  This  situation,  while  it 
is  one  which  is  immaterial  to  us,  and  in  no 
way  affects  us  or  affects  the  question  of  the 
injur ed's  right  to  recover,  is  one  which  is 
full  of  possibilities  of  trouble  to  your  com- 
pany for  the  following  reasons:  It  has  the 
tendency  to  encourage  litigation  against  your 
company  by  your  employees  for  the  reason 
that  they  feel  they  can  *take  a  chance'  at  ob- 
taining a  judgment  after  they  are  injc.red  and 
still  lose  nothing  in  the  way  of  being  out  of 
employment.  It  furthermore  gives  them  the 
opportunity  to  collect  the  necessary  money 
w^ith  which  to  fight  a  lawsuit;  in  other  words, 
you  are  furnishing  them  'sinews  of  war'  with 
which  to  fight  yourself.  While  it  is  true,  as 
you  suggested,  that  the  effect  of  showing  that 
the  company  considers  the  matter  one  which 
they  are  fighting  as  a  matter  of  principle; 
and  that  because  they  are  right,  the  company 
is  not  small  enough  to  consider  the  fact  that 
a  man  is  fighting  it  a  reason  for  discharging 
him,  still  these  facts  could  not  under  our 
rules  of  evidence  be  shown  at  the  time  the 
matter  is  tried  for  the  reason  that  they  are 
irrelevant.  We  wish  merely  to  call  this  fact 
to  your  attention,  so  that  you  may  consider 
whether  it  is  in  accord  with  your  best  inter- 
ests that  your  employees  get  the  idea  that 
they  can  undertake  to  collect  damages  from 
you  and  at  the  same  time  remain  in  your 
employ,  earning  money  with  which  to  injure 
you.  As  for  ourselves,  as  I  have  stated  to 
you,  we  are  not  interested  one  way  or  the 
other.  It  is  entirely  immaterial  to  us,  and 
we  make  no  recommendations  one  way  or  the 
other.  We  merely  submit  the  matter  to  your 
good  judgment." 

Simmons  testified  that  he  was  not  present 
at  the  interview  with  the  defendant's  agent; 
that  he  never  saw  the  letter  until  a  short  time 
before  the  trial;  that  he  knew  nothing  of  the 
request  made  by  the  defendant;  and  that  he 
ordered  the  plaintiff  discharged  on  his  own 
motion  and  not  because  of  any  action  [59] 
taken  by  the  defendant.  His  evidence  was 
corroborated  by  the  general  superintendent. 
Vincent.  Other  facts  will  be  more  fully  stat- 
ed in  the  opinion. 

The  jury  answered  all  of  the  questions  in 
the  special  verdict  in  favor  of  the  plaintiff, 
and  among  other  things  found  that  plaintiff's 
discharge  was  proximately  caused  by  the  de- 
fendant. The  jury  assessed  the  plaint ifiTs 
compensatory  damages  at  $294  and  his  puni- 
tory damages  at  $5,000.  In  lieu  of  the 
granting  oif  a  new  trial  plaintiff  was  per- 
mitted to  remit  $4,000  punitory  damages* 
and  judgment  was  entered  on  the  verdict  as 
amended. 

Harper  d  McMynn  and  J.  E,  Dodge  for 
appellant. 

yVilliam  L.  Tihha  and  Ro9aiier  Lines  for  re- 
spondent. 
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Babnes,  J. — This  appeal  presents  two  ques- 
tions:   (1)    On  the  facts  found  by  the  jury, 
was  the  plainti^  entitled  to  judgment?     (2) 
Has  the  finding  of  causal  conifection  between 
the  acts  complained  of  by  the  plaintiff  and  his 
discharge  sufficient  support  in  the  evidence? 
1.  The  first  question  must  be  resolved  in  favor 
of  the  plaintiff.     We  i.gree  with  defendant's 
counsel  that  if  their  client  was  justified  in 
doing  what  it  did  in  the  way  of  procuring 
Johnson's  discharge,  the  fact  that  it  acted 
from   malicious   motives  would   not   give   a 
right  of  action.    The  presence  of  malice  would 
permit  the  recovery  of  punitory  damages,  if 
defendant    acted    without    justification,    but 
would  not  in  itself  create  a  cause  of  action 
where  none  existed  without  it.    Malice  makes 
a  bad  case  worse,  but  does  not  make  wrong 
that  which  is  lawful.    This  question  is  defi- 
nitely set  at  rest  by  a  number  of  decisions  in 
this  court.     Metzger  v.  Hochrein,  107  Wis. 
267,  83  N.  W.  308,  81  Am.  St.  Rep.  841,  50 
L.R.A.    305;    Sullivan   v.   Collins,    [60]    107 
Wis.    291,   299,   83   N.   W.   310;    Marehfield 
Land,  etc.  Co.  v.  John  Week  Land  Co.  108 
Wis.  268,  274,  84  N.  W.  434 ;  Madden  v.  Kin- 
ney, 116  Wis.  561,  669,  93  N.  W.  635 ;  Huber 
V.  Merkel,  117  Wis.  365,  363,  94  N.  W.  354, 
98  Am.  St.  Rep.  933,  62  L.R.A.  589;  Loehr 
V.  Dickson,  141  Wis.  332,  335,  124  N.  W.  293, 
30  L.R.A.(N.S.)   495.     But  the  plaintiff  had 
the  right  to  dispose  of  his  labor  wherever 
he  could  to  the  best  advantage.     This  is  a 
legal  right  entitled  to  legal  protection.    Such 
right  could  be  int^fered  with  by  one  acting 
in  the  exercise  of  an  equal  or  superior  right. 
As  against  all  others,  the  plaintiff  was  en- 
titled to  go  his  way  without  molestation,  and 
if  any  one  assumed  to  meddle  in  his  affairs 
he  did  so  at  his  peril.    There  is  practically 
little    conflict    in    the    cases    on    this   point. 
Walker  v.  Cronin,  107  Mass.  555,  564;  Plaint 
V.  Woods,  176  Mass.  492,  57  N.  E.  1011,  79 
Am.  St.  Rep.  330,  51  L.RJ^.  339;  Moran  v. 
Dunphy,   177   Mass.   485,   59   N.   E.   125,  38 
Am.  St.  Rep.  289,  52  L.R.A.  115;    Berry  v. 
Donovan,  188  Mass.  353,  3  Ann.  Cas.  738,  74 
K.   E.  603,  108  Am.  St.  Rep.  499,  5  L.R.A. 
(N.S.)    899;    Lopes  v.   Connolly,   210  Mass. 
487,  97  N.  E,  80,  38  L.R.A.  ( N.S. )  986 ;  Han- 
son ▼.  Innls,  211  Mass.  301,  97  N.  £.  756; 
Brennan  v.  United  Hatters  of  North  America, 
73  N.  J.  L.  729,  9  Ann.  Cas.  698,  65  Atl.  105, 
118  Am.  St.  Rep.  727,  9  L.R.A.(N.S.)    254; 
Huddy  V.  United  Assoc,  of  Journeymen,  etc. 
79  N.  J.  L.  467,  75  Atl.  742;   Chambers  v. 
Probst,    145    Ky.    381,    140    S.    W.    572,    36 
L.RJL(N.S.)  207;  Lucke  v.  Clothing  Cutters, 
«tc.  Assembly,  77  Md.  396,  26  Atl.  505;  39 
Am.  St.  Rep.  421,  19  L.R.A.  408;  Hollenbeck 
▼.  Ristine,  114  la.  358,  86  N.  W.  377;  Wye- 
man  v.  Deady,  79  Conn.  414,  8  Ann.  Cas.  375, 
65  Atl.   129,' 118  Am.  St,  Rep.  152;  London 
Guarantee,  etc.  Co.  v.  Horn,  206  111.  493,  69 


N.  E.  626,  99  Am.  St.  Rep.  185;  Gibson  v. 
New  York  Fidelity,  etc.  Co.  232  111.  49,  83 
N.  £.  639 ;  Illinois  Steel  Co.  v.  Brenshall,  141 
111.  App.  36 ;  Chipley  v.  Atkinson,  23  Fla.  206, 
1  So.  934,  11  Am.  St.  Rep.  367. 

Undoubtedly  cases  might  arise  where  an 
insurer  such  as  the  defendant  might  be  jus- 
tified in  saying  to  the  insured  that  it  would 
cancel  its  policy  unless  a  certain  employee 
was  discharged.  Such  employee  might  be  so 
careless  of  his  own  safety  or  the  safety  of  his 
fellow-servants  that  the  insurer  might  not 
care  to  assume  the  added  hazard  that  would 
be  liable  to  follow  from  such  conduct.  We 
have  no  such  case  before  us,  however.  The 
jury  might  well  find  in  the  present  case  that 
the  purpose  which  the  defendant  had  in  mind 
was  [61 J  to  deprive  the  plaintiff  of  his  earn- 
ing power  so  that  he  could  not  successfully 
carry  on  his  suit  to  recover  damages  for  the 
injuries  which  he  had  received.  This  savors 
too  strongly  of  oppression  to  be  considered 
a  legitimate  reason  for  a  third  party  inter- 
fering with  the  relations  between  employer 
and  employee. 

2.  On  the  second  question  raised,  we  think 
the  defendant  should  prevail.  Johnson  was 
a  day  laborer  who  had  the  right  to  quit  work 
at  any  time  without  br.eaching  his  contract 
of  employment.  His  employer  might  dispense 
with  his  services  at  any  time  ior  or  witliout 
cause.  This  being  so,  if  the  employer  reached 
the  conclusion  that  it  was  not  good  business 
policy  to  keep  in  its  employ  men  who  were 
suing  it,  it  was  acting  within  its  legal  rights. 
We  do  not  see  how  the  Simmons  Company 
or  its  oflBcers  have  any  interest,  near  or  re- 
mote, in  tlie  present  controversy.  We  think 
the  president  of  the  company,  and  the  former 
general  superintendent  of  it,  who,  by  the 
way,  was  not  in  its  employ  wlien  this  action 
was  tried,  stood  before  the  court  and  jury  in 
no  other  light  than  that  of  disinterested  wit- 
nesses. We  do  not  think  their  testimonv 
could  be  disregarded  by  the  jury,  where  it  was 
uncontradicted,  unless  the  evidence  itself  was 
inherently  improbable  or  unless  something 
was  shown  that  warranted  the  jury  in  con- 
. eluding  that  they  testified  falsely,  and,  it 
may  be  said>  \vilfully  so  testified,  because  if 
their  testimony  was  in  fact  untrue  there  is 
little  room  for  saying  that  it  was  the  result 
of  an  honest  mistake. 

The  plaintiff  might  have  been  diseharj^ed 
because  he  was  careless  of  his  own  safety 
or  of  that  of  his  fellow-workers  in  the  manner 
or  doing  his  work,  or  because  he  was  not  com- 
petent or  faithful,  or  because  he  had  sued  his 
employer,  or  because  the  employer  had  no 
further  need  of  his  services,  or  because  of  the 
meddlesome  intervention  of  a  third  party,  or 
for  other  reasons.  When  the  plaintiff  rested 
he  had  made  a  prima  facie  case,  because  on 
the  evidence  offered  by  him  and  [62]  so  long 
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as  it  stood  alone  and  unexplained  the  jury 
might  legitimately  infer  that  the  requests 
or  suggestions  of  the  defendant  were  what 
prompted  the  discharge.  There  is  no  conflict 
whatever  between  the  facts  testified  to  by  the 
witnesses  on  whose  testimony  plaintiff  relies 
and  those  testified  to  by  Simmons  and  Vin- 
cent. Plaintiff's  proofs  showed  that  the  de- 
fendant desired  that  plaintiff  should  be  dis- 
charged and  that  shortly  thereafter  he  was 
discharged.  He  offered  no  evidence  to  show 
that  he  was  in  fact  discharged  because  of  de- 
fendant's request,  but  rested  on  the  contention 
that  it  was  a  perfectly  rational  conclusion 
for  the  jury  to  draw  that  the  cause  shown  was 
responsible  for  the  result  which  followed. 
The  conferences  and  correspondence  between 
the  representatives  of  the  defendant  and  the 
Simmons  Manufacturing  Company  were  all 
with  Vincent,  the  general  superintendent  of 
that  company.  He  testified  that  they  had 
nothing  whatever  to  do  with  the  discharge, 
and  in  effect  that  he  paid  no  attention  to  the 
request.  He  said  that  such  requests,  verbal 
or  written,  were  never  called  to  Simmons's  at- 
tention, and  that  the  letter  suggesting  plain- 
tiff's discharge  was  written  to  him  personally 
and  was  placed  in  a  file  in  which  he  kept 
correspondence  dealing  with  matters  that 
came  under  his  charge.  He  further  testified 
that  he  was  directed  by  Simmons  to  discharge 
the  plaintiff  before  the  matter  came  up  with 
the  insurance  company.  He  construed  the 
direction  as  allowing  him  some  discretion. 
Personally  he  thought  it  bad  policy  to  dis- 
charge employees  who  had  brought  suit 
against  the  company,  so  he  allowed  Johnson 
to  remain.  Later  Simmons  saw  Johnson  at 
work  in  the  shop,  and  peremptorily  ordered 
his  discharge,  and  plaintiff  was  dismissed 
because  of  this  order.  Simmons  testified  to 
substantially  the  same  state  of  facts,  and 
very  definitely  stated  that  he  knew  nothing 
of  any  request  having  been  made  by  the  de- 
fendant for  plaintiff's  discharge.  His  reason 
for  ordering  it,  as  stated  by  him,  was  that 
he  had  had  some  disastrous  experiences  from 
retaining  men  in  his  employment  [63]  with 
whom  he  was  having  a  lawsuit  and  he  had 
decided  to  pursue  a  different  policy.  These 
two  witnesses  were  cross-examined  at  great 
length.  It  is  argued  that  such  examinations 
showed  lapses  of  memory  and  inaccuracy  of 
statement.  These  so-called  lapses  were  few 
and  trifiing  and  related  to  really  immaterial 
details.  On  the  main  question  their  evidence 
is  unshaken.  On  this  question  both  of  them 
knew  whether  the  discharge  was  made  at  de- 
fendant's request  or  not.  There  is  the  possi- 
bility that  they  might  have  committed  per- 
jury, but  there  is  hardly  even  a  remote  possi- 
bility that  they  were  mistaken.  If  they  had 
any  interest  in  suppressing  the  truth  it  is  not 
disclosed  or  suggested.    The  witnesses  in  tes- 


tifying to  the  cause  of  plaintiff's  discharge 
were  testifying  to  a  fact  pure  and  simple. 
Bowe  V.  Gage,  127  Wis.  245,  249,  106  N.  W. 
1074,  115  Am,  St.  Rep.  1010;  Barker  v.  West- 
ern Union  Tel.  Co.  134  Wis.  147,  153,  114 
N.  W.  439,  26  Am.  St  Rep.  1017,  14  L.R.A 
(N.S.)  633;  Sharpe  v.  hasey,  141  Wis.  76, 
79,  123  N.  W.  647;  Palmer  v.  Smith,  147 
Wis.  70,  73,  132  N.  W.  614. 

The  situation  then  is  this:  Certain  facts 
were  testified  to  from  which  it  might  be  in- 
ferred that  defendant  was  responsible  for 
plaintiff's  discharge;  this  inference  might 
or  might  not  be  correct.  But  the  parties  who 
made  the  discharge  testify  that  defendant's 
acts  had  nothing  to  do  with  it  and  that  it 
was  made  for  a  wholly  different  cause.  Such 
evidence  shows  that  the  inference  claimed 
would  be  incorrect.  The  question  is:  Have 
we  any  conflict  in  the  evidence,  nothing  being 
shown  to  contradict  or  impeach  the  witnesses 
who  testified  directly  what  the  cause  of  the 
discharge  was?  Does  the  mere  inference  that 
might  be  drawn  from  plaintiff's  evidence  in 
itself  raise  an  issue  for  a  jury,  or  has  it  been 
wiped  out  because  not  supplemented  in  some 
way?  Was  it  not  incumbent  on  the  plaintiff 
to  offer  some  evidence  tending  to  show  that 
the  discharge  was  not  made  for  reasons  given 
by  Vincent  and  Simmons? 

It  frequently  happens  that  although  a 
plaintiff  may  have  [64]  made  a  case  which 
entitles  him  to  go  to  the  jury  when  he  rests, 
or  which  would  entitle  him  to  a  directed  ver- 
dict if  no  other  testimony  were  offered,  he  has 
no  jury  question  left  when  the  defendant 
rests. 

If  A.  brings  an  action  on  a  promissory  note, 
he  makes  a  prima  facie  case  by  offering  it  in 
evidence.  The  possession  of  the  note  raises  a 
presumption  or  inference  of  nonpayment.  But 
if  unimpeached  and  disinterested  witnesses 
swear  that  they  saw  it  paid  and  heard  the 
plaintiff  agreed  to  surrender  it,  or  testify  that 
they  were  present  when  it  was  delivered  and 
that  it  was  given  in  payment  of  a  debt  in- 
curred in  a  gambling  transaction,  there  is  no 
jury  question  left,  unless  the  credibility  of 
this  evidence  is  in  some  way  attacked. 

Perhaps  the  fire  cases  furnish  a  better 
illustration.  A  person  owning  timber  some 
distance  from  a  railroad  finds  that  it  has  been 
burned.  He  finds  that  a  fi^e  was  negligently 
permitted  to  escape  from  the  right  of  way 
and  knows  that  the  prevailing  wind  would 
drive  the  fire  in  the  direction  of  his  property 
and  traces  the  fire  line  to  it.  The  inference 
may  be  very  strong  that  the  fire  originating 
on  the  right  of  way  caused  the  damage.  But 
if  unimpeached  disinterested  witnesses  testify 
to  an  independent  fire  which  originated  be- 
tween the  right  of  way  and  the  property 
burned  and  that  they  saw  such  fire  spread  to 
and  burn   the   plaintiff's   timber    before   the 
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right-of-way  fire  was  set,  the  inference 
spoken  of  is  destroyed  unless  some  evidence 
'  is  offered  which  disputes  this  direct  testimony 
as  to  the  actual  cause  of  the  burning.  Mar- 
vin V.  Chicago,  etc.  R.  Co.  79  Wis.  140,  47 
N.  W.  1123,  11  L.RJ1.  506;  Megow  v.  Chi- 
cago, etc.  R.  Co.  86  Wis.  466,  56  N.  W.  1099; 
Cook  V.  Minneapolisi  etc.  R.  Co.  98  Wis.  624, 
74  N.  W.  661,  67  Am.  St.  Rep.  830,  40  L.R.A. 
457. 

In  Jordan  ▼.  Osborne,  147  Wis.  623,  133 
N.  W.  32,  a  witness  testified  that  h£  did  not 
hear  the  motorman  blow  the  whistle  as  he 
approached  a  highway  crossing.  A  jury 
might  find  from  this  testimony  that  the  whis- 
tle was  not  blown  and  [65]  that  defendant 
was  negligent  in  failing  to  blow  it.  The 
motorman  testified  that  he  did  blow  the  whis- 
tle. There  was  positive  testimony  on  one 
side  and  negative  on  the  other,  and  it  was 
held  that  there  was  no  issue  for  the  jury  to 
pass  upon. 

In  Linden  y.  Minneapolis,  etc.  R.  Co.  156 
Wis.  627,  143  N.  W.  167,  four  witnesses  tes- 
tified that  they  did  not  hear  the  bell  of  a 
locomotive  ring  as  the  train  approached  a 
crossing.  This  evidence  was  disputed  by  a 
number  of  disinterested  witnesses  besides  the 
train  crew.  The  jury  found  that  the  bell 
was  not  rung,  and  the  trial  court  permitted 
the  finding  to  stand.  This  court  held  that 
the  positive  and  direct  testimony  of  the  de- 
fendant's witnesses  left  no  issue  for  the  jury 
to  pass  upon,  and  reversed  the  judgment. 

In  Riger  v.  Chicago,  etc.  R.  Co.  156  Wis.  86, 
144  N.  W.  204,  one  witness  who  was  in  a  state 
of  excitement  and  had  only  a  momentary 
view  of  a  train  testified  that  it  was  going 
sixteen  or  seventeen  miles  per  hour.  This 
evidence  standing  alone  would  warrant  the 
jury  in  finding  that  the  speed  exceeded  the 
lawful  rate  of  twelve  miles  per  hour.  The 
train  crew,  as  well  as  several  disinterested 
witnesses,  estimated  the  speed  at  from  four 
to  seven  miles  per  hour,  llie  jury  found  that 
the  speed  exceeded  twelve  miles  per  hour.  The 
trial  court  set  aside  this  finding  and  ordered 
judgment  for  defendant.  That  judgment  was 
affirmed  in  this  court  because  it  was  thought 
the  inference  or  conclusion  that  might  be 
drawn  from  the  evidence  of  the  single  witness 
was  completely  overcome. 

In  McCabe  v.  Milwaukee  Electric  R.  etc.  Co. 
156  Wis.  621,  146  N.  W.  806,  there  was  some 
slight  evidence  which,  if  it  stood  alone  and 
uncontradicted,  might  warrant  the  jury  in 
arriving  at  the  verdict  returned.  The  trial 
court  permitted  the  verdict  to  stand.  Tliis 
court  reversed  the  judgment  and  ordered  the 
action  dismissed. 

In  Milwaukee  v.  Plath,  156  Wis.  586,  146 
N.  W.  782,  the  complaining  witness,  beyond 
per  adventure,  testified  to  a  state  [66]  of  facts 
which,  were  it  not  for  the  other  evidence  in 


the  case,  entitled  the  plaintiff  to  have  the 
issue  of  self-defense  submitted  to  the  jury. 
This  court  afiirmed  the  decision  of  the  trial 
court,  holding  that  on  the  whole  evidence 
there  was  no  question  left  for  submission  to 
the  jury. 

In  Koepke  v.  Milwaukee,  112  Wis.  475,  88 
N.  W.  238,  two  witnesses  testified  to  defective 
conditions  which  they  found  in  a  sidewalk. 
Their  examination  was  made  in  the  darkness 
and  while  they  were  laboring  under  excite- 
ment. It  was  said  that  such  evidence  did 
not  present  a  jury  issue  when  opposed  to  the 
testimony  of  seven  other  witnesses  who  made 
what  they  testified  to  be  accurate  measure- 
ments. 

Again  in  Konkel  v.  Pella^  122  Wis.  143, 
99  N.  W.  453,  it  was  held  that  the  estimates 
of  distances  made  by  certain  witnesses  pre- 
sented no  issue  for  the  jury  where  other 
witneses  testified  to  carefully  made  measure- 
ments. See,  further,  Neale  v.  State,  138  Wis. 
484,  486,  120  N.  W.  345;  Wanta  v.  Milwaukee 
Electric  R.  etc.  Co.  148  Wis.  295,  298,  134 
N.  W.  133. 

In  Busse  v.  State,  129  Wis.  171,  173,  108 
N.  W.  64,  it  is  said: 

"It  has  often  been  held  that  the  testimony 
of  even  disinterested  and  unimpeached  wit- 
nesses on  the  subjects  of  measurements,  dis- 
tances, dates,  and  the  like,  which  is  based 
merely  on  memory,  estimate,  or  casual  ob- 
servation, must  yield  to  that  which  is  based 
on  actual  measurement  or  reference  to  definite 
data." 

Other  cases  to  the  same  effect  are  Robinson 
V.  Eau  Claire  Book,  etc.  Co.  110  Wis.  369, 
374,  85  N.  W.  893;  Bohan  v.  Milwaukee,  etc. 
R.  Co.  61  Wis.  391,  21  N.  W.  241. 

The  facts  in  the  cases  cited  vary.  How- 
ever, they  are  decided  on  the  basic  principle 
that  where  unimpeached  witnesses  testify  from 
accurate  and  positive  knowledge  of  the  facts 
concerning  which  they  speak,  their,  evidence 
is  not  controverted  by  indefinite  statements, 
by  mere  negative  testimony,  [67]  or  by  doubt- 
ful inferences  that  might  be  drawn  from 
facts  concerning  which  there  is  no  dispute. 

The  evidence  of  Vincent  and  Simmons  was 
clear.  They  do  not  dispute  a  single  material 
fact  testified  to  by  any  other  witness  in  the 
case,  and  no  other  witness  disputes  a  material 
fact  testified  to  by  them.  A  mere  inference 
contrary  to  the  facts  directly  testified  to 
might  have  been  drawn  from  the  other  evi- 
dence, and  that  is  all.  We  do  not  think  that 
at  the  close  of  the  testimony  there  was  any 
question  of  causal  relation  between  the  facts 
shown  by  the  plaintiff  and  his  discharge  for 
the  jury  to  pass  upon.  The  question  before  us 
is  well  summed  up  in  Ives  v.  Wisconsin  Cent. 
R.  Co.  128  Wis.  357,  361,  107  N.  W.  452, 
where  it  is  said: 
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"It  has  often  been  declared  that  when  cred- 
ible and  unimpeached  witneasesi  having  exact 
and  certain  knowledge  so  that  they  cannot  be 
mistaken,  testify  affirmatively  to  the  existence 
of  a  fact,  such  testimony  is  not  put  in  issue 
by  mere  negative  evidence  of  persuasive  facts 
which,  but  for  the  affirmative  evidence,  might 
support  an  inference  against  the  existence  of 
the  material  fact;  where  at  least  the  negative 
testimony  may  within  reason  be  true  and  yet 
the  fact  may  have  existed." 

By  the  Court. — Judgment  reversed,  and 
cause  remanded  with  directions  to  dismiss 
the  complaint. 

The  following  opinion  was  filed  May  6, 
1914: 


I  am  authorized  to  say  Mr.  Justice  Kerwin 
concurs  in  this  dissent. 

A  motion  for  a  rehearing  was  denied,  with 
$25  costs,  on  October  6,  1914. 


NOTE. 

OItU  Liability  for  Interfereiioe  with 
CoAtraot  Relations. 

Introductory,  608. 

In  Absence  of  Statute: 

General  Rule,    608. 

Limitations  of  Rule,  610. 

Interference  by  Labor  Organization,  611. 
Under  Statute,  612. 


Timlin,  J.  {dissenting) . — The  error  which 
I  believe  lurks  in  the  majority  opinion  is  dis- 
closed by  the  cases  cited  in  that  opinion  in 
support  thereof.  A  finding  that  one  executed 
and  delivered  his  promissory  note,  taken  with 
another  finding  that  he  thereafter  paid  it,  es- 
tablishes two  consistent  facts  not  in  the  least 
contradictory.  A  finding  that  a  fire  was  neg- 
ligently permitted  to  escape  from  a  railroad 
right  of  way  and  that  the  wind  was  then 
blowing  from  a  given  direction,  taken  to- 
gether with  a  finding  that  the  property  in 
question  was  destroyed  [68]  by  another  and 
diflferent  fire,  establishes  two  independent 
facts  not  contradictory  of  one  another.  In 
these  cases  if  the  ultimate  propositions  of 
fact  are  not  inconsistent  or  contradictory  the 
evidence  to  establish  each  is  not.  This  rela- 
tion of  issues  to  one  another  has  been  long 
known  in  the  law  as  confession  and  avoidance. 
But  I  do  not  understand  that  competent  cir- 
cumstantial evidence  is  nullified  or  is  to  be 
removed  from  the  consideration  of  the  jury 
merely  because  of  oral  testimony  of  witnesses 
in  negation  thereof. 

The  defendant  requested  in  writing  that 
the  employer  discharge  the  plaintiff,  and  with 
reasonable  promptness  after  the  receipt  of 
such  request  the  plaintiff  was  so  discharged. 
Two  agents  of  the  corporation  employer  take 
the  stand.  The  superior  agent  testifies  that 
he  did  not  know  of  the  written  request,  but 
ordered  the  discharge  of  the  plaintiff  upon 
the  same  ground  contained  in  the  request. 
Tlie  other  agent  admits  receipt  of  the  request 
to  discharge  and  actually  made  the  discharge, 
but,  as  he  testifies,  because  ordered  to  do  so 
by  the  superior  agent  of  the  corporation  em- 
ployer and  not  because  of  the  request  of  the 
defendant.  Under  such  circumstances  I  think 
there  is  a  question  of  fact  for  the  jury.  It 
will  be  observed  that  the  testimony  on  the 
part  of  the  employer  exonerating  the  defend- 
ant insurance  company  goes  to  the  motive 
which  prompted  the  discharge  and  in  the 
nature  of  things  would  always  be  irrebuttable 
except  by  circumstantial  evidence. 


Introduetarp* 

It  is  the  purpose  of  this  note  to  review  the 
recent  decisions  discussing  the  question  of 
civil  liability  for  interference  with  contract 
relations.  The  earlier  decisions  on  this  ques- 
tion are  collated  in  the  notes  to  South  Wales 
Miners'  Federation  y.  Glamorgan  Goal  Co. 
2  Ann.  Gas.  436;  Beekman  v.  Marsters,  11 
Ann.  Gas.  332;  Jones  y.  Leslie,  Ann.  Cas. 
191 2B  1158,  and  Webber  v.  Barry,  11  Am. 
St.  Rep.  466. 

In  Absence  of  Statute, 

General  Rule. 

The  interference,  without  sufficient  excuse 
or  justification,  by  a  third  person  with  the 
contractual  relations  between  two  or  more 
other  persons,  causing  one  of  the  parties  to 
the  contract  to  break  it,  is  an  actionable 
wrong. 

United  States. — United  Cigarette  Mach.  Co. 
v.  Winston  Gigarette  Mach.  Go.  194  Fed.  P4T, 
114  G.  G.  A.  583 ;  Sperry,  etc.  Go.  v.  Pommrr. 
199  Fed.  309 ;  I^wis  v.  Bloede,  202  Fed,  7.  1«» 
G.  G.  A.  335 ;  American  Malting  Co.  v.  Keitel. 
209  Fed.  351,  126  G.  G.  A.  277;  Filler  v. 
Joseph  Schlitz  Brewing  Go.  223  Fed.  313,  138 
G.  G.  A.  555. 

Arkansas.— Wakin  v.  Wakin,  1 19  Ark.  500. 
180  S.  W.  471. 

loiDa. — Kock  v.  Burgess.  167  la.  727,  149 
N.  W'.  858. 

Ken  tricky. — McGlure  v.  McClintock,  150 
Ky.  265,  773,  150  S.  W.  332,  849,  42  L.R.A. 
(N.S.)   388,  392. 

Maryland, — Cumberland  Glass  Mfg.  Go.  v. 
DeWltt,  120  Md.  387,  Ann.  Gas.  1915A  702, 
87  Atl.  927. 

Minnesota. — Mealey  v.  Bemidji  Lumber  Co. 
118  Minn.  427,  136  N.  W.  1090;  Faunce  v. 
Searles,  122  Minn.  343,  142  X.  W.  816; 
Twitchell  v.  Nelson,  126  Minn.  423,  148  N.  W. 
451,  601,  131  Minn.  375,  155  X.  W.  621.  See 
also  Virtue  v.  Creamery  Package  Mfg.  Co, 
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123  Minn.  17,  45,  142  N.  W.  930,  1136,  L.R.A. 
1915B  1179,  1195;  Victor  Talking  Mach.  Co. 
V.  Lucker,  128  Minn.  171,  150  N.  W.  790. 

yew  York. — Peerless  Patt€rn  Co.  v.  Pic- 
torial Review  Co.  147  App.  Div.  715,  132  N. 
Y.  S.  37. 

Oklahoma. — Schonwald  v.  Ragains,  32  Okla. 
223,  122  Pac.  203,  39  L.R.A.(N.S.)  854. 

Tennessee. — Donnelly  v.  Jackson,  2  Tenn. 
Ciy.  App.  408;  Hutton  v.  Waters,  4  Tenn. 
Civ.  App.  582,  affirmed  132  Tenn.  527,  Ann. 
Cas.  1916C  433,  179  S.  W.  134. 

Texas.— hoy/en  v.  Speer,  166  S.  W.  1183; 
Day  V.  Hunnicutt,  160  S.  W.  134.  See  also 
Swift  V.  Allen   (Tex.)    151  S.  W.  645 

Canada. — Copeland-Chatterson  Co.  v.  Busi- 
ness Sys.  10  Ont.  W.  Rep.  811.    See  also  Hein- 
richs  V.  Wiens,  8  Sask.  L.  Rep.  153,  23  Do- 
minion L.  Rep.  664,  8  West.   W.  Rep.   373, 
30  West.  L.  Rep.  854;  Furnival  v.  Saunders, 
26  U.  C.  Q.  B.  119.    Thus  in  Kock  v.  Burgess, 
167  la.  727,  149  N.  W.  858,  it  was  said:  "As 
to  interference  with  contracts,  not  of  employ- 
ment, but  based  upon  personal  obligations, 
the   rule   which   commends   itself  to   ua   is: 
1  hat  when  a  party  has  entered  into  a  contract 
with  another  to  do  or  not  to  do  a  particular 
act  or  acts,  he  has  as  clear  a  right  to  its 
performance  as  he  has  to  his  property,  either 
real  or  personal,  and  that  knowingly  to  induce 
the  other  party  to  violate  it  is  as  distinct  a 
wrong  as  it  is  to  injure  or  destroy  his  prop- 
erty.   It  is  not  a  sufficient  answer  to  say  that 
}ie  had  a  remedy  against  the  party  who  has 
broken  the  contract."     And   in   McClure   v. 
McClintock,    150   Ky.    265,   773,    150    S.    W. 
332,  849,  42  L.R.A.(N.S.)    388,  392,  it  was 
held  that  the  act  of  the  defendant  in  making 
false  representations  which  caused  a  bonding 
company  to  secure  its  release  on  the  plaintiff's 
surety  bond  was  actionable.     So  in  Wakin  v. 
Wakin,  119  Ark.  509,  180  S.  W.  471,  wherein 
it  appeared  that  the  plaintiff  was  surety  on 
the  bond  of  a  third  person  given  to  secure 
his  appearance  at  court,  and  the ,  defendant 
conspired  with  the  third  person  to  have  him 
leave  the  jurisdiction  and  forfeit  his  bond, 
it  was  held  that  this  was  an  actionable  wrong. 
In  an  action  for  interference  with  contrac- 
tual   relations    actual    malice    need    not    be 
shown,  bad   faith  being  presumed  from  the 
fact  that  the  wrongdoer  knowingly  interferes. 
Twitcliell  V.  Nelson,  131  Minn.  375,  155  N.  W. 
621.     See  also  McClure  v.  McClintock,  150 
Ky.  265,  773,  150  S.  W.  332,  849,  42  L.R.A. 
(N.S.)  388,  392. 

The  right  of  competition  in  trade  is  not  a 
sufficient  justification  for  interference  with 
the  rights  of  another  under  an  existing  con 
tract.  Sperry,  etc.  Co.  v.  Pommer,  199  Fed. 
309;  Cumberland  Glass  Mfg.  Co.  v.  DeWitt, 
120  Md.  387,  Ann.  Cas.  1915A  702,  87  Atl. 
927 ;  Peerless  Pattern  Co.  v.  Pictorial  Review 
Co.  147  App.  Div.  715,  132  N.  Y.  8  37; 
Ann.  Cas.  1916E.— an. 


Schonwald  v.  Ragains,  32  Okla.  223,  133  Pac. 
203,  39  L.R.A.(N.S.)  854;  Donnelly  v.  Jack- 
son, 2  Tenn.  Civ.  App.  408.  See  also  Cope- 
land-Chatterson Co.  v.  Business  Systems, 
10  Ont.  W.  Rep.  819.  Thus  in  Sperry,  etc.  Co. 
V.  Pommer,  supra,  it  was  said :  "The  right  to 
compete  in  business  does  not  justify  'unfair' 
competition  in  business  or  trade,  or  misrep- 
resentations which  tend  to  induce  one  party 
to  a  legal  contract  to  refuse  to  perform  it  to 
the  damage  of  the  other  party,  or  the  giving 
of  any  form  of  consideration  as  an  induce- 
ment to  violate  a  valid  contract." 

Where  a  person  by  his  wrongful  interfer- 
ence secures  the  discharge  of  a  servant,  he 
will  be  held  liable  in  an  action  brought  by 
the  servant,  Cornellier  v.  Haverhill  Shoe 
Mfrs.  Assoc.  221  Mass.  554,  109  N.  E.  643, 
L.R.A.1916C  218;  Heffernan  v.  Whittlesey, 
126  Minn.  163,  148  N.  W.  63;  Warsehauser  v. 
Brooklyn  Furniture  Co.  159  App.  Div.  81, 
144  N.  Y.  S.  257 ;  Bausbach  v.  Reiff,  244  Pa. 
St.  559,  Ann.  Cas.  1915C  421,  91  Atl.  224, 
L.R.A.1915D  785.  In  a  number  of  cases  an 
action  has  been  sustained  for  maliciously 
causing  the  discharge  of  an  employee  by 
notifying  the  employer  that  the  employee  had 
made  an  assignment  of  his  wages  to  the 
defendant.  Scott  v.  Prudential  Outfitting  Co. 
92  Misc.  195,  155  N.  Y.  S.  497  (holding  that 
the  mere  fact  that  the  employment  was  at 
will  did  not  impair  the  cause  of  action)  ; 
Kennedy  v.  Hub  Mfg.  Co.  221  Mass.  136,  108 
X.  E.  932;  Cotton  v.  Cooper  (Tex.)  160  S.  W. 
597.  Compare  McCormick  v.  Weber,  187  111. 
App.  290  (holding  that  a  creditor  of  an 
employee  has  a  right  to  assert  his  legal 
remedy  by  notifying  the  employer  that  the 
employee  has  made  an  assignment  of  wages 
to  him ) . 

In  Cornellier  v.  Haverhill  Shoe  Mfrs.  Assoc. 
221  Mass.  554,  109  N.  E.  643,  L.R.A.1916C 
218,  equitable  relief  against  an  employer's 
association  for  wrongfully  causing  the  dis 
charge  of  the  plaintiff  was  only  denied  be- 
cause of  the  plaintiff's  own  participation  in 
a  strike  which  was  for  a  lawful  purpose  but 
conducted  by  unlawful  means. 

It  is  well  settled  that  the  act  of  enticing 
away  the  servant  of  another  is  an  actionable 
wrong.  Schonwald  y.  Ragains,  32  Okla. 
223,  122  Pac.  203,  39  L.R.A.(N.S.)  854; 
Burgess  v.  Tucker,  94  S.  C.  309,  77  S.  E. 
1016;  Hooker,  etc.  Co.  v.  Hooker,  88  Vt. 
335,  92  Atl.  443;  Hooker,  etc.  Co.  v.  Hooker 
(Vt.)  95  Atl.  649;  Fitzgerald  v.  Stapleton 
[1864-1864]  Newfoundland  L.  Rep.  170.  Com- 
pare Jesse  L.  Laskey  Feature  Play  Co.  v. 
William  Fox  Vaudeville  Co.  93  Misc.  364. 
157  N.  Y.  S.  106.  See  also  Arkansas  L.  Ina. 
Co.  V.  American  Nat.  Ins.  Co.  110  Ark.  130, 
161  S.  W.  136;  Kock  v.  Burgess,  167  Ta. 
727,  149  N.  W.  858,  156  N.  W.  174.  In  Fitz- 
gerald V.  Stapleton,  supra,  it  was  held  that 
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the  fact  that  the  contract  of  eervice  was  signed 
by  the  servant  only  was  no  defense  to  an  ac- 
tion brought  against  the  defendant  for  enticing 
away  the  servant  of  the  plaintiff.  In  Jesse 
L.  Laskey  Feature  Play  Co.  v.  William  Fox 
Vaudeville  Co.  supra,  the  defendant  was  held 
to  be  liable  because  he  induced  the  plaintiff's 
servant  by  means  of  fraud  to  break  her  con- 
tract, the  court  saying  "For  inducing  the 
termination  or  other  breach  of  such  a  con- 
tract a  third  party  is  liable  only  when  he  has 
been  guilty  of  unlawful  means." 

In  Cumberland  Glass  Mfg.  Co.  v.  DeWitt, 
120  Md.  381,  Ann.  Cas.  1915A  702,  87  Atl.  927, 
it  was  held  that  the  fact  that  a  contract  was 
unenforceable  under  the  statute  of  frauds  was 
no  defense  to  an  action  for  wrongful  inter- 
ference with  contract  relations.  Compare 
Poston  V.  Lyerly  (S.  C.)  89  S.  E.  392. 

It  seems  that  a  party  breaking  the  con- 
tract has  a  right  of  action  against  the  per- 
son whose  wrongful  or  fraudulent  conduct 
induced  the  breach.  Cullen  v.  Canadian  De- 
tective Bureau,  44  Is  ova  Scotia  322;  Sumwalt 
Ice,  etc.  Co.  v.  Knickerbocker  Ice  Co.  114  Md. 
403,  80  Atl.  48.  Thus  in  Cullen  v.  Canadian 
Detective  Bureau,  supra,  it  was  held  that  an 
action  could  be  maintained  by  one  who  was 
induced  to  quit  her  employment  by  the  fraud- 
ulent representations  of  another.  And  in 
Sumwalt  Ice,  etc.  Co.  v.  Knickerbocker  Ice 
Co.  supra,  it  appeared  that  the  plaintiff 
had  a  contract  with  the  defendant  who 
was  an  ice  manufacturer  to  obtain  ice  from 
him.  The  plaintiff  in  turn  contracted  with 
a  third  person  to  supply  with  ice,  but  he 
was  forced  to  abandon  the  contract  because 
he  was  notified  by  the  defendant  that  ice 
would  not  be  supplied  to  furnish  that  partic- 
ular customer.  After  the  breach  of  the  con- 
tract between  the  plaintiff  and  the  consumer 
the  manufacturer  himself  made  a  contract 
with  the  consumer.  It  was  held  that  a  re- 
covery would  not  be  barred  on  the  ground 
that  the  plaintiff  was  in  pari  delicto  with  the 
defendant. 

LiMITATIOKS  OF    RULE. 

The  assertion  of  a  person's  legal  rights  re- 
sulting in  the  breach  of  a  contract  between 
others  cannot  be  made  the  basis  of  a  cause  of 
action.  McCormick  v.  Weber,  187  111.  App. 
290.  And  see  the  reported  case.  See  also 
Swift  V.  Allen  (Tex.)  151  S.  W.  645.  See 
also  Brooks  v.  Ingram,  186  Ala.  106,  65  So. 
138,  stated  infra,  in  the  subdivision  Under 
Statute. 

Where  a  contract  is  unlawful  no  action 
will  lie  against  one  who  by  his  interference 
causes  its  breach.  Dr.  Miles  Medical  Co.  y. 
J.  D.  Park,  etc.  Co.  220  U.  S.  373,  31  S.  Ct. 
376,  65  U.  S.  (L.  ed.)  602.  Sec  also  Cameron 
V.  Barancik,  173  111.  App.  23. 


And  so  it  seems  that  where  a  person  is 
justified  in  interfering  with  the  contract 
relations  of  others  the  fact  that  he  is  prompt- 
ed by  malice  to  interfere  does  not  give  right 
to  a  cause  of  action.  People's  Land,  etc.  Co. 
V.  Beyer,  161  Wis.  349,  154  N.  W.  382,  L.RA. 
1916B  813.     And  see  the  reported  case. 

It  has  been  held  that  a  person  is  not  liable 
for  interference  with  the  rights  of  the  parties 
to  a  contract  which  is  terminable  at  the  will 
of  either  party.  People's  Land,  etc.  Co.  v. 
Beyer,  161  Wis.  349,  354  N.  W.  382,  L.R.A. 
191 6B  813;  McCarter  v.  Baltimore  Chamber 
of  Commerce,  126  Md.  131,  94  Atl.  541.  Com- 
pare Scott  V.  Prudential  Outfitting  Co.  92 
Misc.  195,  155  N.  Y.  S.  497.  In  McCarter  v. 
Baltimore  Chamber  of  Commerce,  supra^  it  ap- 
peared that  the  defendant  which  was  a  corpo- 
ration formed  to  conduct  a  produce  exchangp, 
threatened  to  reprimand,  suspend  or  expel 
firms  dealing  with  the  plaintiff  in  violation  of 
a  by-law  of  the  corporation.  Some  of  its  mem- 
bers who  had  employed  the  plaintiff,  because 
of  the  threat  to  enforce  the  by-law,  termi- 
nated their  relations  with  him.  It  also  ap- 
peared that  the  employment  of  the  plaintiff 
was  at  will.  It  was  held  that  there  was  no 
wrongful  and  malicious  interference  for  which 
the  plaintiff  could  maintain  an  action. 

Where  a  workman  is  injured  by  the  tor- 
tious act  of  a  third  person  under  circum- 
stances making  the  employer  liable  under  a 
workmen's  compensation  act  the  employer 
can  not  recover  from  the  third  person  the 
amount  of  the  compensation  paid  the  em- 
ployee. Inter -State  Telephone,  etc.  Co.  v. 
Public  Service  Electric  Co.  86  N.  J.  L.  26. 
90  Atl.  1062.  In  that  case  the  court  said: 
"The  case  made  by  the  complaint  is  that  an 
employee  of  the  plaintiff  was  injured  through 
the  negligence  of  the  defendant  under  such 
circumstances  that  he  would  be  entitled  to 
compensation  under  the  Act  of  1911.  The  com- 
plaint avers  that  the  plaintiff  has  lost  his 
services,  and  has,  in  addition,  been  obliged 
to  spend  money  for  medical  and  hospital  serv- 
ices, and  has  been  obliged  by  the  statute  to 
pay  him  fifty  per  cent  of  his  weekly  wages, 
and  will  be  obliged  to  pay  that  amount  for 
four  hundred  weeks.  The  statute  is  set  forth 
and  it  is  then  averred  that  the  plaintiff  and 
its  employee  agreed  and  contracted  to  accept 
the  provisions  of  section  2,  and  the  elective 
schedule  of  compensation  therein  contain«i. 
The  injury  happened  in  1912,  and  the  Act  of 
1913  (chapter  179)  does  not  apply.  The  mo- 
tion raises  the  question  of  the  right  of  an 
employer  to  recover  of  a  tortfeasor  moneys 
agreed  to  be  paid  to  an  employee.  .  .  .  The 
right  to  the  statutory  compensation  is  a  part 
of  the  compensation  of  tlie  employee  for  serv- 
ices  rendered,  for  which  the  employer  receives 
a  quid  pro  quo.  If  it  were  not  so,  the  em- 
ployer T»  ould  eoase  to  employ.    The  corapensa- 
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tioD  is  no  more  a  loss  to  him  than  other  wages 
paid  for  work  done,  and  it  is  none  the  less 
compensation  for  labor  done  because  the  stat- 
ute directs  that  its  payment  shall  be  distribu- 
ted over  a  certain  number  of  weeks  in  the 
future.  It  is  one  of  the  necessary  expenses 
of  the  business  against  which  the  employer 
must  protect  himself  by  a  higher  price  for 
his  product  or  lower  regular  wages  for  his 
employees.  The  legal  right  of  an  employer  to 
recover  damages  for  the  loss  of  services  of 
employees  due  to  a  tortious  act  of  a  third 
person  has  never  included  the  wages  paid  his 
servants  for  past  work  or  the  wages  he 
might  pay  for  future  work.  What  the  em- 
ployer loses  is  the  value  of  the  services  to 
him;  what  the  present  plaintiff  seeks  to  re- 
cover is  the  value  of  the  services  to  the  em- 
ployee. The  employer  loses  what  he  might 
have  made  over  and  above  the  cost  of  the 
employee's  services ;  he  does  not  in  any  proper 
sense  lose  the  necessary  expense  of  securing 
that  labor." 

INTESFEBENCE  BY  LABOB  OBOANIZATION.   > 

It  seems  to  be  the  more  prevalent  rule  that 
it  is  an  actionable  wrong  for  a  labor  organ- 
isation to  induce  the  breach  of  a  contract  by 
threats  of  a  strike  and  other  means  although 
peaceful  and  lawful  in  themselves.  Connors 
v.  Connolly,  86  Conn.  641,  86  Atl.  600;  Han- 
son V.  Innis,  211  Mass.  301,  97  N.  E.  756; 
New  England  Cement  Gun  Co.  v.  McGivern, 
218  Mass.  198,  105  N.  E.  885,  L.R.A.1916C 
986;  Fairbanks  y.  McDonald,  219  Mass.  291, 
106  N.  E.  1000;  Clarkson  v.  Laiblan,  178  Mo. 
App.  708,  161  S.  W.  660;   Sleuter  v.  Scott, 

21  British  Columbia  165,  8  West  W.  Rep.  714, 

22  Dominion  L.  Rep.  900;  Cotter  v.  Osborne, 
18  Manitoba  471.    See  also  Burnham  v.  Dowd, 
217  Mass.  351,  104  N.  E.  841,  51  L.R.A.(N.S.) 
778;    Berry    Foundry    Co.    v.    International 
Moulders'  Union,  177  Mo.  App.  84,  164  S.  VV. 
245;  Vulcan  Iron  Works  v.  Winnipeg  Lodge, 
21  Manitoba  473.     Thus  in  Connors  v.  Con- 
nolly, supra,  it  was  held  that  agreement  be- 
tween a  labor  union  and  an  employer  which 
provides  that  the  employer  shall  not  employ 
other  persons  than  union  members  is  contrary 
to  public  policy  where  the  agreement  is  one 
which  takes  in  an  entire  industry  of  any  con- 
siderable   proportions    in    a    community,    so 
that  it  operates  generally  in  that  community 
to   prevent  or  to   seriously  deter   craftsmen 
from  working  at  their  craft,  or  workingmen 
obtaining  employment  under  favorable  condi- 
tions without  joining  a  union,  and  that  the 
agreement  was  no  justification  for  the  action 
of  a  labor  organization  in  procuring  the  dis- 
charge of  a  nonunion  workman.    And  in  Sleu- 
ter V.  Scott,  27  West.  L,  Rep.  698,  wherein  it 
appeared  that  the  plaintiff  was  forbidden  to 
work  by  a  decision  of  union  officials  in  the 


shop  where  he  was  employed,  because  of  an 
altercation  which  he  had  with  the  wfilking 
delegate  of  the  union.  Tlie  decision  was  en- 
forced by  the  refusal  of  the  members  of  the 
union  to  work  unless  the  plaintiff  was  dis- 
charged; the  refusal  being  caused  not  by  the 
fact  that  they  objected  to  working  with  the 
plaintiff  but  because  they  feared  that  fines 
would  be  levied  on  them  if  they  continued  to 
work  with  the  plaintiff.  It  was  held  that  the 
plaintiff  had  a  good  cause  of  action  against 
the  union  officials. 

The  rule  obtains  in  several  jurisdictions 
that  a  labor  organization  is  not  liable  for  in- 
ducing workmen  to  cease  their  employment, 
or  procuring  their  discharge,  unless  unlawful 
means  have  been  used.  Kemp  v.  Division  No. 
241  Amalgamated  Assoc.  255  111.  213,  Ann. 
Cas.  1913D  347,  99  >*.  E.  389;  Minnesota 
Stove  Co.  V.  Cavanaugh,  131  Minn.  458,  155 
N.  W.  638;  Cusumano  v.  Schlessinger,  90 
Misc.  287,  152  N.  Y.  S.  1081 ;  Roddy  v.  Unit- 
ed Mine  Workers  of  America,  41  Okla.  621, 
139  Pac.  126,  L.R.A.1915D  789.  See  also  Alu- 
minum Castings  Co.  v.  Local  No.  84  of  Inter- 
national Moulders'  Union  of  North  America, 
197  Fed.  221.  Compare  Sutton  v.  Workmeis- 
ter,  164  111.  App.  105.  Thus  in  Kemp  v.  Di- 
vision No.  241  Amalgamated  Assoc,  supra,  it 
was  said:  "If  it  is  proper  for  workmen  to 
organize  themselves  into  such  combinations 
as  labor  unions,  it  must  necessarily  follow 
that  it  is  proper  for  them  to  adopt  any  prop- 
er means  to  preserve  that  organization.  If 
the  securing  of  the  closed  shop  is  deemed  by 
the  members  of  a  labor  union  of  the  utmost 
importance  and  necessary  for  the  preservation 
of  their  organization,  through  which,  alone, 
they  have  been  enabled  to  secure  better  wages 
and  better  working  conditions,  and  if  to  se- 
cure that  is  the  primary  object  of  the  threat 
to  strike,  even  though  in  the  successful  prose- 
cution of  the  object  of  the  combination  injury 
may  result  incidentally  to  nonunion  men 
through  the  loss  of. their  positions,  that  ob- 
ject does  not  become  unlawful.  It  is  apparent 
that  in  this  case  the  sole  purpose  was  to 
insure  employment  by  the  railways  company 
of  union  men,  only.  The  appellees  had  the 
right  to  retain  their  membership  in  the  union 
or  not,  as  they  saw  fit.  On  the  other  hand,  if 
the  members  of  the  union  honestly  believed 
that  it  was  to  their  best  interests  to  be  en- 
gaged in  the  same  employment  with  union 
men  only,  and  that  it  was  a  detriment  and  a 
menace  to  their  organization  to  associate  in 
the  same  employment  with  nonmembers,  it 
was  their  right  to  inform  the  common  em- 
ployer that  they  would  withdraw  from  its 
service  and  strike  unless  members  of  the 
union,  only,  were  employed,  even  though  an 
acquiescence  in  their  demands  would  inci- 
dentalJy  result  in  the  loss  of  employment  on 
the  part  of  the  nonunion  men.     It  was  only 
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incumbent  upon  them  to  act  in  a  peaceful  and 
lawful  manner  in  carrying  out  their  plans/' 
And  in  Roddy  v.  United  Mine  Workers  of 
America,  41  Okla.  621,  139  Pac.  126,  L.R.A. 
1915D  789,  it  was  said:  "A  petition  based 
on  the  charge  that  the  plaintiff,  a  nonmember 
of  a  labor  union,  was  discharged  from  his 
employment  because  of  the  demands  therefor 
made  by  the  authorized  agents  and  committees 
of  a  labor  organization,  who  informed  the 
common  employer  that  if  such  nonunion 
man  was  not  discharged,  the  union  men  would 
strike,  does  not  state  a  cause  of  action  for 
damages  against  either  the  labor  organization 
or  the  individual  members  thereof." 

But  the  foregoing  rule  does  not  apply  where 
the  purpose  sought  to  be  accomplislied  by  the 
labor  organization  is  unlawful.  Grassi  Con- 
tracting Co.  V.  Bennett,  160  X.  Y.  S.  279, 
wherein  it  appeared  that  a  strike  was  called 
and  the  plaintiff's  workmen  were  induced  to 
quit  their  employment  in  order  to  compel  the 
employer  to  hire  a  foreman  designated  by  the 
union.  The  cost  of  employing  the  foreman 
would  have  greatly  increased  the  cost  of  ful- 
filling the  plaintiff's  contracts.  The  object 
of  the  union  was  not  to  prevent  future 
broaches  of  an  agreement  between  the  plain- 
tiff and  the  labor  organization,  but  was  to 
penalize  the  employer  for  several  past  inad- 
vertent breaches  and  also  to  serve  as  a  warn- 
ing to  other  employers  of  union  labor.  It 
was  held  that  the  employer  was  entitled  to 
an  injunction. 

Vnd/er  Statute, 

The  Alabama  Code  (§§  6849,  6394,  6856) 
declares  that  any  person  who  entices,  decoys, 
or  persuades  any  apprentice  or  servant  to 
leave  the  service  or  employment  of  his  master 
is  guilty  of  a  misdemeanor.  It  also  declares 
it  to  be  a  misdemeanor  for  persons  to  con- 
spire together  for  interfering  with  the  busi- 
ness of  another,  or  for  any  persons  to  picket, 
or  by  force  or  threats  of  violence  to  person 
or  property  interfere  with  the  business  of 
another  or  prevent  another  from  doing  work. 
In  Hardie-Tynes  Mfg.  Co.  v.  Cruise,  189  Ala. 
66,  66  So.  657,  the  court  in  construing  the 
foregoing  sections  said:  "The  meaning  and 
purpose  of  these  provisions  arc,  we  think,  too 
plain  for  serious  discussion.  Sections  6394 
and  6856  are  broad  enough  to  Include  even 
the  peaceful  persuasion  of  would-be  employees 
not  to  serve  an  employer,  if  its  intention  and 
effect  is  to  prevent  the  operation  of  a  lawful 
business.  And  while  the  courts  do  not  under- 
take to  enjoin  the  conspiracy  itself,  the  execu- 
tion of  the  conspiracy  would  be  a  criminal 
tort  against  the  employer's  property  rights 
which  may  be  prevented  by  injunction.  Section 
6395  is  more  specific  in  its  inhibition  of  such 
forms  of  'peaceful  interference,*  and  expressly 


forbids  picketing  when  it  is  done  'for  the 
purpose  of  interfering  with  or  injuring  any 
lawful  business  or  enterprise.'  Perhaps  our 
legislature  has  taken  the  view,  adopted  bv 
some  of  the  courts,  that  in  actual  practice 
there  is  and  can  be  no  such  thing  as  peaceful 
picketing  or  peaceful  persuasion.  Certainly 
this  is  the  effect  of  our  statutes."  In  Brooks 
V.  Ingram,  186  Ala.  106,  65  So.  138,  a  case 
outside  the  purview  of  the  statute  heretofore 
set  out,  it  was  held  that  a  person  is  not  lia- 
ble for  the  breach  of  a  contract  caused  by  his 
assertion  of  his  legal  rights.  In  that  case 
a  landowner  who  refused  to  allow  persons  to 
enter  his  premises  and  thereby  made  it  un- 
profitable to  run  an  excursion  to  the  vicinity 
was  held  not  to  be  liable  to  the  promotors 
of  a  projected  excursion  which  was  abandoned. 

The    Georgia    Code    (Civil   Code    1910,   §§ 
3712,  3713,  3714)   denounces  as  unlawful  an 
intereference   with    the   contractual   relation 
of  employer  and  employee,  of  landlord  and 
tenant,  and  of  landlord  and  cropper,  by  em- 
ployment or  renting  or   furnishing   land  to 
the   tenant  or   employee,   except  on   certain 
conditions,    and   gives    to   the    injured    par- 
ty a  remedy  by  civil  action  for  a  penalty. 
Section   3712   makes   "the   provisions   of  the 
statute  applicable  to  written  contracts,  wheth- 
er made  in  the  presence  of  an  officer  or  not, 
and  to  parol  contracts  partly  performed  made 
in  the  presence  of  one  or  more  witnesscb." 
Polk  V.  Thomason,  130  Ga.  542,  61  S.  E.  123. 
Section  3715  declares  that  ''the  provision  of 
the  three  preceding  sections  shall  not  apply 
where  the  employment  given  is  of  such  dura- 
tion and  of  such  nature  aa  to  make  certain 
that  it  could  not  result  in  injury  to  the  plain 
tiff  or  prosecutor."    The  statute  is  constitu- 
tional.    Pearson  v.  Bass,  132  Ga.  117,  63  S. 
E.  798.    The  statute  being  penal  in  its  nature 
must  be  strictly  construed.    Orr  v.  Hardin,  4 
Ga.  App.  382,  61  S.  E.  518;  Polk  v.  Thomason. 
130  Ga.  542,  61  S.  E.  123.     In  order  for  a 
plaintiff  to  recover  under  the  foregoing  stat- 
ute he  must  show  a  complete  valid  contract 
created  with  the  formality  prescribed  by  the 
statute.      Orr    v.    Hardin,    supra;    Polk    v. 
Thomason,  supra;   Rawlings  v.    iheppard,  10 
Ga.  App.  350,  73  S.  E.  523.    Thus  in  Rawlings 
y.  Sheppard,  supra,  it  was  held  that  in  order 
to  sustain  a  recovery  under  the  statute  it  was 
not    sufficient   to    prove   that   the   defendant 
allowed  the  plaintiff's  tenant  to  move  into  a 
house  on  his  place.    In  Johnson  v.  Hudspeth. 
136  Ga.  771,  72  S.  E.  69,  it  was  held  that  the 
employment  referred  to  in  section  3716  is  that 
of  such  a  transient  character  as  is  not  incon- 
sistent with  the  service  which  the  employee 
contracted  to  give  his  employer. 

The  North  Dakota  statute  makes  the  pre- 
vention of  the  doing  of  a  lawful  act  unlawful 
only  when  the  prevention  is  brought  about 
**by  force,  threats,  intimidation,  or  by  inter- 
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fering  or  threatening  to  interfere  with  tools, 
implements,  or  property  belonging  to  or  used 
by  another,  or  with  the  use  of  employment 
thereof."  In  Sleeper  v.  Baker,  22  N.  D.  386, 
Ann.  Cas.  1914B  1189,  134  N.  W.  716,  39 
L.R.A.  (N.S.)  S64,  the  rule  was  laid  down 
that  ''an  action  cannot  in  general  be  main- 
tained for  inducing  a  third  person  to  break 
his  contract  with  the  plaintiff;  the  conse- 
({uence  after  all  being  only  a  broken  con- 
tract for  which  the  party  to  the  contract  may 
have  his  remedy  by  suing  upon  it." 

The  West  Virginia  Code  of  1906   (c.  1515, 
sec.  14)   as  amended  in  1907    (Acts  1907,  c. 
78,  §  18)  among  other  things  provides  as  fol- 
lows:  "Nor  shall  any  person  or  persons,  or 
combination    of    persons,    by    force,    threats, 
menaces,  or  intimidation  of  any  kind,  prevent 
or  attempt  to  prevent   from  working  in  or 
about  any  mine  any  person  or  persons  who 
have  the  lawful  right  to  work  in  or  about  the 
same,  and  who  desires  to  so  work;  but  this 
provision  shall  not  be  so  construed  as  to  pre- 
vent  any   two   or  more   persons  from   asso- 
ciating together  under  the  name  of  knights  of 
labor,  or   any  other  name  they  may  desire, 
for  any  lawful  purpose,  or  for  using  moral 
suasion'  or   lawful   argument  to   induce  any 
one  not  to  work  in  or  about  any  mine."     In 
Mitchell  V.  Hitchman  Coal,  etc.  Co.  214  Fed. 
685,    131   C.  C.  A.  425,  reversing  Hitchman 
Coal,  etc.  Co.  v.  Mitchell,  202  Fed.  612,  it 
was    held   construing   the   foregoing   statute, 
that  the  use  of  peaceful  and  lawful  methods 
to    induce    the    servants    of   the   plaintiff   to 
break  their  contracts  by  joining  labor  unions 
was  no  ground  for  the  issuance  of  an  injunc- 
tion.    The  court  said:     "It  will  be  observed 
that  by  the  terms  of  the  contract  that  either 
of  the  parties  thereto  may  at  will  terminate 
the   same,  and  while  it  is  provided  that  so 
long  as  the  employee  continues  to  work  for 
the  plaintiff  he  shall  not  join  this  organiza- 
tion, nevertheless  there  is  nothing  in  the  con- 
tract which  requires  such  employees  to  work 
for  any  fixed  or  definite  period.     If  at  any 
time  after  employment  any  of  them  should  de- 
cide to  join  the  defendant  organization,  the 
plaintiff  could  not  under  the  contract  recover 
damages  for  a  breach  of  the  same.    In  other 
words,  the  employees  under  this  contract,  if 
Ihey  deem  proper  may,  at  any  moment  join 
a  labor  union,  and  the  only  penalty  provided 
therefor  is  that  they  cannot  secure  further 
employment   from   the    plaintiff.     Therefore, 
under  this  contract,  if  the  nonunion  men,  or 
any  of  them,  should  see  fit  to  join  the  United 
Mine  Workers  of  America  on  account  of  law- 
ful  and  persuasive  methods  on  the  part  of 
the  defendants,  and  as  a  result  of  such  action 
on  their  part  were  to  be  discharged  by  the 
plaintiff,   it   could   not   maintain   an    action 
against  them  on  account  of  such  conduct  on 
their  part.     Such  being  the  case,  it  would  be 


unreasonable  to  hold  that  the  action  of  the 
defendants  would  render  the  United  Mine 
Workers  of  America  liable  in  damages  to  the 
plaintiff  because  they  had  employed  lawful 
methods  to  induce  the  nonunion  miners  to 
become  members  of  their  organization.  Un- 
der these  circumstances,  we  fail  to  see  how 
this  contract  can  be  taken  as  a  basis  for  re- 
straining the  defendants  from  using  lawful 
methods  for  the  purpose  of  inducing  the  par- 
ties to  the  contract  to  join  the  organization.'' 
The  English  Trade  Disputes  Act,  1906  (§ 
3),  provides  that  "an  act  done  by  a  person 
in  contemplation  or  furtherance  of  a  trade 
dispute  shall  not  be  actionable  on  the  ground 
only  that  it  induces  some  other  person  to 
break  a  contract  of  employment,  or  that  it  is 
an  interference  with  the  trade,  business,  or 
employment  of  some  other  person,  or  with  the 
right  of  some  other  person  to  dispose  of  his 
capital  or  his  labor  as  he  wills."  Under  that 
act  a  labor  organization  is  not  liable  for 
procuring  the  discharge  of  an  employee  bo- 
cause  he  is  not  a  member  of  the  organization. 
Gaskell  v.  Lancashire,  etc.  Miners'  Federa- 
tion, 56  Sol.  J.  719,  28  Times  L.  Rep.  518; 
Santen  v.  Busriaoh,  29  Times  L.  Rep.  214,  57 
Sol.  J.  226.  Nor  is  it  liable  where  a  trade 
dispute  is  involved  for  inducing  employees  by 
threats  of  penalization  and  the  posting  of 
pickets  to  refuse  to  work.  Dallimore  v.  Wil- 
liams, 58  Sol.  J.  470,  30  Times  L.  Rep.  432. 
It  seems  that  the  act  is  inapplicable  unless 
there  is  a  dispute  .between  employers  and 
employees  or  among  the  employees.  Larkin 
V.  Long  [1915]  A.  C.  814,  84  L.  J.  P.  C.  201, 
113  L.  T.  N.  S.  337  [1915]  W.  N.  191,  31 
Times  L.  Rep.  405,  59  Sol.  J.  455,  {affirming 
Long  V.  Larkin  [1914]  2  Ir.  K  285)  wherein 
the  court  said:  "The  next  ground  relied  on  by 
the  appellants  in  support  of  the  appeal  was 
that  set  forth  in  the  fifth  paragraph  of  their 
defense,  to  the  effect  that  at  the  time  the 
things  complained  of  were  done  by  them  a 
trade  dispute  was  pending  between  the  plain- 
tiff, the  dock  laborers  of  the  port  of  Dublin, 
and  the  Transport  and  General  Workers*  Un- 
ion acting  on  tlieir  behalf,  relative  to  the 
wages  and  rate  of  remuneration  to  be  paid  by 
the  plaintiff  to  dock  laborers  for  their  work 
in  discharging  cargoes,  and  that  in  refusing 
to  allow  any  of  such  laborers  to  work  for  the 
plaintiff,  and  in  withdrawing  them  from  hi3 
employment,  they  were  acting  as  they  law- 
fully might  in  contemplation  and  furtherance 
of  such  trade  dispute  within  the  meaning  of 
the  Trade  Disputes  Act,  1906  (6  Edw.  7,  c. 
47).  The  jury  have  found  on  the  issues 
raised  on  this  plea  that  there  was  no  dispute 
between  the  plaintiff  and  the  dock  laborers. 
And  they  have  also  found  that  the  dispute 
was  a  dispute  between  the  plaintiff  and  the 
Stevedores*  Association,  into  which  the  steve- 
dores brought  Larkin.  Hopkins,  and  Redmond 
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to  assist.  And  further,  that  the  laborers  did 
not  insist  that  the  plaintiff  should  become  a 
member  of  the  Stevedores'  Association.  .  .  . 
Die  Trade  Disputes  Act  of  190G  has  no  appli- 
cation to  such  disputes.  It  only  deals  with 
disputes  between  employers  and  workmen  and 
workmen  and  workmen.  This  dispute  was 
neither  of  these.  This  defense,  therefore, 
wholly  fails."  In  the  recent  case  of  Wilkins 
V.  Weaver  [1915]  2  Ch.  322,  which  did  not 
involve  an  act  done  in  furtherance  of  a  trade 
dispute  and  accordingly  was  not  governed  by 
tlie  statute  heretofore  referred  to,  it  was  held 
that  a  person  who  employs  the  servant  of 
another  knowing  that  he  is  bound  by  con- 
tract for  an  unexpired  term  is  liable  in  dam- 
ages to  the  employer. 


OVRD'S  ADMINISTRATRIX 

V. 

CINCINNATI,    NEW    ORLEANS    AND 
TEXAS   PACIFIC    RAIXWAT   COM- 


Kentucky    Court  of   Appeals — February   24, 

1916. 


163  Ky.  104;  173  S,  W.  33S, 


Railroads  ^  TrespaBBeTB    on    Track  ^ 
Implied  License. 

The  mere  use  of  a  railroad  track  by  the 
public  does  not  convert  the  users  from  tres- 
passers into  licensees,  unless  the  use  be  at 
a  public  crossing  or  in  a  city  or  populous 
community  where  large  numbers  of  people 
use  the  track,  thereby  putting  the  company 
upon  the  duty  of  anticipating  their  presence. 

Dvty   to   Trespasser  *  Keeping    Look- 
out. 

While  a  railroad  company  is  bound  to 
maintain  a  lookout  to  avoid  injuring  licensees 
on  its  tracks,  it  is  under  no  duty  to  look  out 
for  trespassers. 

[See  generally  16  Ann.  Cos.  247;  82  Am. 
St.  Rep.  168.] 

Trespasser  on  Trestle. 

One  struck  by  a  train  while  crossing  a 
trestle  of  a  railroad  company  is  a  "tres- 
passer'' for  whose  death  no  recovery  can  be 
had,  where  the  servants  in  charge  of  the  train 
did  not  discover  his  position  of  peril  and  the 
public  were  warned  not  to  use  the  trestle, 
this  being  so  despite  frequent  use  of  the 
trestle  by  persons  in  the  vicinity. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jessamine 
county. 


Action  for  death  by  wrongful  act.  L.  P. 
Curd's  Administratrix,  plaintiff,  and  Cin- 
cinnati, New  Orleans  and  Texas  Pacific  Rail- 
way Company,  defendant.  Judgment  for  de- 
fendant. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.     Aitibmed. 

Everett  B.  Hoover  for  appellant. 
N.  L.  Bronaugh,  R,  A.  Thornton  and  John 
Oalvin  for  appellee. 

[104]  MiLLEa,  C.  J. — ^This  action  was 
brought  by  L.  P.  Curd's  administratrix  to  re- 
cover damages  from  appellee,  the  defendant 
[105]  below,  for  negligently  causing  the  death 
of  said  Curd;  and  the  trial  court  having  di 
rected  a  verdict  for  the  defendant  at  the 
close  of  the  evidence,  the  plaintiff  appeals. 

Curd  was  struck  by  one  of  appellee's  trains 
on  December  31st,  1912,  and  died  on  Feb- 
ruary 12th,  1913.  He  was  68  years  old, 
and,  for  some  time  before  the  accident,  he 
had  been  employed  at  a  rock  crusher  located 
in  the  town  of  High  Bridge,  on  the  north 
side  of  the  Kentucky  River,  in  Jessamine 
County.  Appellee's  railroad  bridge,  known 
as  High  Bridge,  spans  the  Kentucky  River 
at  that  point. 

The  town  of  High  Bridge  has  three  or  four 
hundred  inhabitants.  It  is  located  upon 
either  side  of  the  track,  the  larger  number 
of  inhabitants  being  upon  the  west  side. 
The  rock  crusher  where  Curd  worked  was» 
located  several  hundred  yards  north  of  the 
bridge.  The  railroad  depot  was  located  on 
the  east  side  of  the  railroad,  near  the  bridge. 
The  postoffice  was  on  the  west  side  of  the 
railroad,  and  nearly  opposite  the  depot  build- 
ing, and  between  this  depot  and  the  post- 
office  there  was,  at  the  time  of  the  accident, 
a  fill  under  the  railroad  track  about  30 
feet  high.  At  the  south  end  of  the  fill  next 
to  the  river  a  public  road  passed  under 
the  north  end  of  the  bridge.  This  road  led 
from  the  postoffice  on  the  west  side  of  tlie 
fill  around  under  the  north  end  of  the  bridge 
to  the  depot  on  the  east  side.  At  the  top 
of  the  fill,  immediately  above  the  depot,  there 
was  a  shed  and  platform  where  passengers 
boardc*d  and  alighted  from  appellee's  trains, 
and  a  pathway  ran  obliquely  down  the  side 
of  the  fill  from  the  platform  and  shed  to  the 
depot  at  the  bottom  of  the  fill.  The  fill 
extended  north  of  the  platform  and  shed  sev- 
eral liundred  feet  in  the  direction  of  the  rock 
crusher. 

The  present  bridge  and  the  trestle  which 
carries  the  train  from  the  bridge  to  the  main- 
land were   built  within   the  last  few  vears 

■r 

The  old  bridge  was  built  on  the  grade  and 
was  about  35  feet  lower  than  the  new  or 
present  bridge.  In  building  the  new  bridge 
thirty-five  feet  above  the  old  bridge  it  be- 
came necessary   to  connect   the  end   of   th» 
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bridge  with  the  mainland  by  a  trestle  sev- 
tral  hundred  feet  long.  For  the  purpose  of 
improving  tiie  roadbed  appellee  had  begun 
filling  the  apace  below  the  trestle  so  as 
to  eventually  make  it  a  dirt  fill,  instead  of 
a  trestle.  [106]  At  the  time  of  the  accident 
the  dirt  fill  did  not  reach  up  to  the  track, 
thus  leaving  the  track  sustained  entirely 
by  the  wooden  trestle,  which  was  about  300 
feet  long.  There  was  no  walkway  upon  the 
trestle  for  pedestrians,  and  no  provision  of 
any  kind  for  any  use  of  it  by  the  public. 
The  cross-ties  were  the  only  things  upon 
which  one  could  walk  between  the  rails,  and 
the  trestle  was  not  sufficiently  wide  to  permit 
a  person  to  occupy  it  while  a  train  was  pass- 
ing over  it. 

At  the  north  end  of  the  trestle  there  was 
a  caution  board  warning  people  not  to  tres- 
pass thereon;  and  at  or  near  the  shed  where 
passengers  boarded  the  trains  there  was  an- 
other like  caution  board. 

On  the  east  side  of  the  main  track,  and 
at  the  bottom  of  the  fill,  there  is  a  side- 
track on  level  ground  extending  from  the  de- 
pot to  a  point  some  two  or  three  hundred 
yards  north,  where  a  pathway  had  been 
made  over  the  railroad  track  from  the  east 
to  the  west  side.  Along  the  west  side  of 
the  main  line,  and  below  the  trestle  work, 
is  another  path  running  from  the  platform 
to  the  office  of  the  crusher  plant. 

There  is  also  some  proof  to  the  etfect  that 
there  was  a  path  leading  up  from  the  fill  on 
the  west  side,  from  near  the  postoffice,  to 
a  point  near  the  platform  at  the  top  of  the 
fill. 

Curd  lived  on  the  west  side  of  the  trestle. 
He  left  his  home  shortly  after  dinner  to  go 
to  the  postoffice,  although  no  witness  saw 
liim  at  the  postoffice.  He  was  first  seen  by 
one  of  the  witnesses  as  he  was  leaving  the 
platform  at  the  top  of  the  fill,  walking  on 
the  trestle  northwardly,  toward  the  rock 
crusher. 

After  extending  northwardly  from  the 
bridge  in  a  straight  line  for  several  hundred 
yards,  the  railroad  track  curves  sharply  to 
the  east.  Going  south  there  is  a  heavy  down 
grade  for  two  or  three  hundred  yards  north 
of  the  place  of  the  accident;  but  from  that 
point  there  is  an  up  grade  to  the  bridge. 

When  Curd  had  reached  a  point  on  the 
trestle  about  200  feet  north  of  the  platform 
appellee's  passenger  No.  15,  known  as  the 
''Ohio  Special,"  going  south,  and  running 
at  a  speed  of  from  15  to  25  miles  an  hour, 
rounded  the  curve  at  the  northern  end  of  the 
village.  Curd  attempted  to  stand  on  the 
east  end  of  the  cross-ties  on  the  trestle  work 
so  as  to  avoid  being  struck  by  the  engine; 
but  the  space  was  too  narrow,  and  Curd  was 
[107]  knocked  from  the  trestle  to  the  ground 
below.     The  train  was  a  throuf^h  train,  and 
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was  not  scheduled  to  stop  at  High  Bridge; 
and  while  its  engineer  and  fireman  admit 
they  did  not  give  any  warning,  by  whistle  or 
otherwise,  at  or  near  the  point  where  Curd 
was  struck,  the  engineer  says  he  did  give 
the  usual  signal  for  High  Bridge  by  two 
long  and  two  short  blasts  of  the  whistle 
at  the  telegraph  office  further  up  the  road. 

Furthermore,  neither  the  engineer  nor  the 
fireman  saw  Curd  upon  the  track  at  any 
time,  and  did  not  know  the  train  had  struck 
him  until  they  were  so  informed  later  in  the 
day.  They  explained  their  failure  to  see 
Curd  by  the  fact  that  the  fireman  was  "down 
in  the  deck"  feeding  the  engine  with  coal, 
with  his  back  toward  the  front  of  the  engine, 
while  the  engineer  was  sitting  at  his  post 
on  the  right  or  west  side  of  the  engine, 
and  could  not  see  Curd  while  rounding  the 
curve,  because  his  view  of  the  point  on  the 
trestle  where  Curd  was  standing  was  com- 
pletely obstructed  by  the  boiler  of  the  engine. 
The  engineer  and  the  fireman  are  positive  in 
their  statement  that  they  did  not  see  Curd 
at  any  time,  and  there  is  no  evidence  what- 
ever tending  to  contradict  either  of  them. 

Appellant's  theory  of  this  case  is,  that 
appellee  owed  Curd  a  lookout  duty,  under 
the  circumstances,  and  that  it  failed  to  per- 
form that  duty.  On  the  other  hand,  the 
theory  of  the  appellee  is,  that  Curd  was  a 
trespasser  on  its  track,  to  whom  it  owed  no 
lookout  duty,  but  only  the  duty  to  use  ordi 
nary  care  to  avoid  injuring  him  after  his 
presence  upon  the  trestle  was  discovered  by 
those  in  charge  of  the  train.  It  is  a  well 
established  rule  that  the  mere  use  of  a  rail- 
road track  by  the  public  does  not  convert  the 
users  from  trespassers  into  licensees,  unless 
its  use  is  at  a  place  where  the  public  have  a 
right  to  go  and  be,  as  at  a  public  crossing, 
or  the  like;  or  unless  it  is  in  a  city,  town, 
or  populous  community,  where  large  numbers 
of  people  use  the  track,  thereby  putting  upon 
the  company  the  duty  of  anticipating  their 
presence  upon  the  track,  and  the  use  of  ordi- 
nary care  to  avoid  injury  to  them.  Adkins 
V.  Big  Sandy,  etc.  B.  Co.  147  Ky.  32,  143 
8.  W.  764. 

If  Curd  was  a  trespasser,  appellee  did  not 
owe  him  any  lookout  duty;  but,  if  he  was  a 
licensee,  it  did. 

In  order  to  show  that  Curd  was  a  licensee 
appellant  attempted  to  show  that  the  trestle 
in  question  had  been  used  generally  by  the 
people  of  High  Bridge  as  a  footway,  [108] 
with  the  consent  of  the  railroad  company, 
thereby  bringing  the  case  within  the  rule 
above  stated,  that  where  a  railroad  com- 
pany permits  its  tracks  to  be  used  by  such 
a  number  of  people  as  would  lead  it  to  antici- 
pate the  presence  of  persons  upon  the  track, 
they  become  licensees  to  whom  a  lookout 
duty  is  due.  This  theory,  however,  assumes 
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not  only  that  a  sufficiently  general  use  of 
the  trestle  by  the  pedestrians  has  been  shown, 
but  also  that  a  trestle  or  bridge  stands  upon 
the  same  footing  as  an  ordinary  roadbed. 

We  are  aware  that  in  some  jurisdictions 
it  has  been  held  that  a  railroad  company  is 
liable  to  a  trespasser  on  its  trestle  without 
ability  to  save  himself  from  injury,  if  those 
in  charge  of  the  train  discovered,  or,  by  the 
exercise  of  ordinary  care,  might  have  discov- 
ered, the  peril  of  the  injured  person,  and 
might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  accident.  Bogan  v.  Carolina 
Cent.  R.  Co.  129  N.  C.  164,  39  S.  E.  808, 
55  L.R.A.  418;  Roberts  v.  Louisiana  R.  etc. 
Co.  132  La.  446,  Ann.  Cas.  1914D  1207,  61 
So.  522. 

But  the  rule  announced  by  the  Supreme 
Courts  of  North  Carolina  and  Louisiana  has 
not  been  adopted  in  this  State;  on  the  con- 
trary, it  has  been  repeatedly  held  by  this 
court,  and  in  most  other  jurisdictions,  that 
the  mere  acquiescence  upon  the  part  of  a 
railroad  company  cannot  be  construed  into  a 
promise  that  its  bridge  may  be  used  by 
foot  passengers  as  a  highway,  so  as  to  entitle 
them  to  a  lookout  duty  or  make  them,  while 
using  it  in  such  a  manner,  anything  but  tres- 
passers. 

In  the  operation  of  its  trains  over  trestles 
a  railroad  company  is  entitled  to  a  clear 
track  in  order  that  its  public  functions  may 
be  carried  out  properly. 

In  Smith  v.  Illinois  Cent.  R.  Co.  28  Ky. 
L.  Rep.  723,  90  S.  W.  254,  the  appellant 
was  struck  and  killed  while  she  Was  walking 
on  and  near  the  middle  of  a  railroad  trestle 
about  400  feet  long  and  20  feet  high.  Her 
administrator  sued  the  company  to  recover 
damages,  but,  in  denying  the  plaintiff  any 
relief,  this  court  said: 

"The  evidence,  without  contradiction, 
showed  that  the  decedent  was  a  trespasser 
upon  the  railroad  bridge  of  appellee,  and 
the  trial  judge  properly  held  her  personal 
representative  to  all  of  the  consequences  flow- 
ing from  her  being  wrongfully  upon  it.  The 
employees  of  the  corporation  owed  her  no 
lookout  duty  whatever.  All  they  were  required 
to  do  was,  after  actually  discovering  [109] 
her  peril,  to  exercise  ordinarly  diligence 
to  stop  the  train  in  order  to  avoid  injur- 
ing her.  This  proposition  of  law  has  been 
so  often  decided,  and  so  uniformly  upheld, 
that  it  is  now  quite  beyond  question.  The 
railroad  had  the  exclusive  right  to  the  use  of 
its  line  at  all  points  save  those  where  the 
public  had  a  right  to  be,  and  was  under  no 
dutv  to  anticipate  the  presence  of  trespass- 
era.'' 

In  Princ*  v.  Illinois  Cent.  R.  Co.  30  Ky. 
L.  Rep.  469,  99  S.  W.  293,  the  appellant, 
Fannie  Prince,  was  knocked  from  a  small 
bridge    in    the    company's    switch    yard    in 


Paducah.  In  that  ease,  as  in  this,  there  was 
a  sign  at  the  end  of  the  bridge  warning  per- 
sons to  '*keep  off."  In  that  case  the  plaintiff 
waa  treated  as  a  trespasser  upon  the  com- 
pany's bridge,  and  not  entitled  to  recover 
damages  for  her  injury. 

Again,  in  Louisville,  etc.  R.  Co.  v.  Wool- 
fork,  30  Ky.  L.  Rep.  669,  99  S.  W.  294,  Wool- 
fork  was  injured  while  he  was  walking  across 
appellant's  railroad  bridge  within  the  cor- 
porate limits  of  the  city  of  Henderson,  al- 
though in  a  part  of  the  town  that  was  sparse- 
ly settled.  The  bridge  was  not  adapted  to 
the  use  of  pedestrians;  it  had  no  footwav 
plank;  and,  as  in  the  case  at  bar,  those  who 
used  it  stepped  from  one  cross-tie  to  anothtr. 
Woolfork  recovered  a  verdict  for  $500.00; 
but  this  court  reversed  the  judgment,  say- 
ing that  Woolfork  was  a  trespasser  at  the 
time  he  was  injured,  and  that  appellee 
owed  him  no  lookout  duty  whatever;  but 
that,  after  his  peril  waa  actually  discovered, 
those  in  charge  of  the  train  were  bound  lo 
exercise  reasonable  diligence  to  avoid  injur- 
ing him. 

A  significant  portion  of  the  opinion,  which 
is  directly  applicable  to  the  case  at  bar, 
reads  as  follows: 

"We  think  the  court  erred  in  admitting 
testimony  that  a  great  many  people  habitual- 
ly trespassed  upon  appellant's  trestle,  mak- 
ing of  it  a  passway.  These  persons  were 
trespassers,  and,  as  a  practical  proposition, 
the  railroad  has  no  remedy  against  such  tres- 
passers. The  public  cannot  acquire  a  right  in 
the  private  property  of  a  railroad  by  re- 
peat^ wrongs.  If  this  could  be  done,  then 
the  railroad's  tracks,  bridges,  and  trestles 
would  be  at  the  mercy  of  habitual  wrong- 
doers, and  the  corporation  largely  deprived 
of  its  property  rights  for  public  use  without 
the  compensation  provided  by  the  Constitu- 
tion. 

[110]  **The  reasoning  which  requires  rail- 
road corporations  to  exercise  a  lookout  duty 
when  their  tracks  cross  the  streets  of  cities  or 
towns  at  grade,  or  constitute  a  part  of  the 
highway  of  municipalities  or  thickly  set- 
tled places  or  communities,  has  no  place  in 
the  case  at  bar.  A  lookout  duty  is  imposed 
upon  the  corporations  in  the  class  of  ca^es 
mentioned  because  the  public  have  a  right  to 
cross  and  be  on  their  roadway,  and,  there- 
fore, they  must  use  due  care  not  to  injure 
those  who  are  exercising  their  lawful  rights 
in  the  premises." 

Without  further  elaboration,  it  is  suffi- 
cient to  say  that  the  doctrine  above  an- 
nounced has  been  applied  by  this  court  in 
Becker  v.  Louisville,  etc.  R.  Co.  110  Ky.  474. 
61  S.  W.  997,  96  Am.  St.  Rep.  459,  53  L.R.A. 
267;  Vanarsdall  v.  Louisville,  etc.  R.  Co. 
23  Ky.  L.  Rep.  1666,  65  S.  W.  «58:  I'lint 
V.   Illinois   Cent.   R.   Co.   28  Ky.   L.   Rep.   1. 
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88  S.  VV.  1055;  Beiser  v.  Chesapeake,  etc. 
K.  Co.  29  Ky.  L.  Rep.  249,  92  S.  W.  928; 
Lhet^apeake,  etc.  R.  Co.  v.  Barbour,  29  Ky. 
L.  Kep.  339,  93  S.  W.  24;  and  Cummings 
V,  Illinois  Cent.  R.  Co.  33  Ky.  L.  Rep.  684, 
110  S,  VV.  809. 

The  c&ses  from  other  jurisdictions  sustain- 
ing the  rule  above  stated  are  collected  in  the 
note  in  Ann.  Cas.  1914D  1211. 

Curd,  being  a  trespasser,  to  whom  the  com- 
pany owed  no  lookout  duty,  the  only  ques- 
tion l>efore  the  trial  court  was,  whether  those 
in  charge  of  appellee's  train  exercised  rea- 
sonable diligence  to  avoid  injuring  Curd  af- 
ter his  peril  was  actually  discovered;  and, 
as  there  was  no  testimony  whatever  that  he 
was  seen  at  any  time  by  either  the  engineer 
or  the  fireman,  the  peremptory  instruction 
to  find  for  the  defendant  was  properly  given. 

Judgment  affirmed. 


NOTE. 

The  employees  in  charge  of  a  railroad 
train,  it  is  held  in  the  reported  case,  are  not 
bound  to  keep  a  lookout  to  discover  the  pres- 
ence of  a  trespasser  on  a  trestle  or  railroad 
bridge,  even  though  the  railroad  may  have 
acquiesced  in  previous  trespasses  thereon. 
The  entire  duty  owed  to  a  trespasser  under 
those  circumstances  is  to  use  ordinary  dili- 
gence to  avoid  injuring  him  after  his  pres- 
ence is  discovered.  The  cases  passing  on  the 
liability  of  a  railroad  for  injury  to  a  per- 
son other  than  a  servant  on  a  trestle  or  rail- 
road bridge  are  collated  in  the  note  to  Rob- 
erts V.  Louiaiajut  R.  etc  Co.  Ann.  Cas.  1914D 
1207. 
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Oonatitntioiial    I<aw    *    RegvlatioB    of 
Loan  Brokers  ^  Validity. 

8t.  1909,  p.  969,  amended  by  St.  1911,  p. 
978,  which  by  section  1  declares  that  one  en- 
gaged in  loaning  or  advancing  money  on  the 
security  of  chattel  mortgages,  or  personal 
property,  or  on  security  of  a  lien  or  assign- 
ment of,  or  power  of  attorney  relating  to, 
wages,  shall  be  deemed  a  "personal  property 
broker,"  sections  2  and  3  of  which  allow 
such  brokers  to  charge  and  receive  2  per 
cent  a  month,  and  section  5  of  which  requires 
Buch  brokers,  on  making  any  loan  or  advance- 
ment, to  give  the  borrower  a  memorandum 
showing  the  name  of  the  lender,  the  nature 
of  the  security,  etc.,  and  which  declares  the 
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failure  to  give  such  memorandum  to  be  a 
misdemeanor,  is  not  in  conflict  with  Const, 
art.  1,  §  11,  declaring  that  all  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation, 
nor  with  section  21,  forbidding  the  granting 
of  special  privileges  and  immunities  to  any 
class  of  citizens,  which  on  the  same  terms 
are  not  given  to  all,  since  such  business  is 
peculiar  and  well  known  and  capable  of  classi- 
fication. 

[See  note  at  end  of  this  case.] 

Same. 

Such  act  is  not  within  the  meaning  of 
Const,  art  4,  §  25,  subd.  23,  forbidding  special 
laws  '"regulating  the  rate  of  interest  on 
money." 

[See  note  at  end  of  this  case.] 

Original  application  for  writ  of  habeas 
corpus  directed  to  Chief  of  Police  of  City 
and  County  of  San  Francisco.  A.  H.  Stephau, 
petitioner.  The  facts  are  stated  in  the  opin- 
ion.   Wbit  dischabged. 

Olin  L.  Berry  for  petitioner. 
C.  U.  Fickert  and  A.  R.  Cotton  for  respond- 
ent. 

[49]  Shaw,  J. — The  petitioner  was  im- 
prisoned on  a  charge  of  having  violated  the 
provisions  of  the  act  entitled,  "An  act  to 
define  personal  property  brokers  and  regulate 
their  charges  and  business,"  enacted  April 
16,  1909,  and  amended  April  21,  1911. 
(Stats.  1909,  p.  969;  Stats,  1911,  p.  978.) 
He  asks  a  release  from  custody  on  the  claim 
that  the  law  is  unconstitutional. 

Section  1  of  the  law  provides  that  every 
person  ''engaged  in  the  business  of  loaning 
or  advancing  money"  on  the  security  [50]  of 
chattel  mortgages  or  other  contracts  by 
which  personal  property  is  hypothecated  as 
security  for  such  loan  and  the  use  and 
possession  thereof  is  not  to  be  in  the  lender, 
or  on  the  security  of  a  lien  upon,  or  assign- 
ment of,  or  power  of  attorney  reating  to 
"wages,  salary,  earnings,  income  or  commis- 
sions," shall  be  deemed  a  "personal  property 
broker."  Sections  2  and  3  allow  such  brok- 
ers to  charge  and  receive  two  per  cent  per 
month  as  interest  on  the  money  loaned  on 
buch  security  and  provide  that  they  shall 
not  charge  or  receive  more,  either  directly, 
or  under  any  pretext,  as  for  costs,  expenses 
and  the  like.  Section  5  requires  such  per- 
sonal property  broker,  on  making  such  loan 
or  advancement,  to  give  to  the  borrower  a 
memorandum  showing  the  name  of  the  lend- 
er, the  nature  of  the  instruments  taken  as 
security,  and  certain  other  particulars  of 
the  transaction.  It  is  further  provided  that 
contracts  for  such  loans  or  advancements  are 
void  if  a  greater  rate  of  interest  or  benefit 
than  the  statute  allows  is  accepted  therefor 
or  provided  for  or  ageed  upon  therein,  and 
that  a  failure  of  the  broker  to  give  the  mem- 
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oranduxn  required  by  section  5  is  a  misde- 
meanor punishable  by  fine  or  imprisonment 
or  both. 

The  petitioner  was  charged  with  being 
engaged  in  the  business  aforesaid  and  with 
having  made  such  a  loan  upon  the  security 
of  a  chattel  mortgage,  without  giving  to  the 
borrower   the   memorandum   aforesaid. 

Section  11  of  article  I  of  the  constitu- 
tion declares  that  "all  laws  of  a  general  na- 
ture shall  have  a  uniform  operation."  Sec- 
tion 21  of  the  article  forbids  the  granting 
of  special  privileges  or  immunities  to  any 
citizen  or  class  of  citizens,  which,  upon  the 
same  terms,  shall  not  be  given  to  all.  Un- 
der the  rules  now  well  established  in  this 
state  we  think  it  is  clear  that  this  statute 
does  not  controvert  these  provisions.  It  is 
not  a  violation  thereof  for  the  legislature  to 
enact  laws  applying  to  persons  throughout 
the  state,  but  only  to  those  of  a  specified 
class,  provided  the  distinctions  which  mark 
the  class  are  those  which  reasonably  arise  out 
of  the  nature  of  things  and  distinguish  them 
from  others  not  embraced  within  it  in  such 
a  manner  that  the  peculiar  legislation  is  not 
arbitrary  or  unreasonable.  The  legislative 
judgment  as  to  what  is  a  sufficient  distinc- 
tion cannot  be  overthrown  by  the  courts, 
unless  it  is,  beyond  rational  doubt,  erron- 
eous. No  authority  need  be  cited  in  sup- 
port of  these  propositions.  It  follows,  also 
[51]  as  a  corollary,  that  a  decision  holding 
such  legislative  judgment  wrong  in  this  re- 
spect with  regard  to  one  statute,  upon  the 
conditions  relating  to  it,  is  not  necessarily 
authority  for  a  similar  decision  upon  another 
statute,  unless  the  facts  and  ccmditions  are 
essentially  the  same  in  the  one  case  as  in 
the  other.  The  decision  in  this  particular 
is  like  any  other  decision  on  a  question  of 
fact — not  a  precedent  except  for  cases  where 
the  facts  are  the  same. 

The  present  case  is  not  essentially  dif- 
ferent from  Ex  parte  Lichtenstein,  67  Cal. 
369  [56  Am.  Rep.  713,  7  Pac.  728].  In 
that  case  a  penal  law  applying  only  to 
pawnbrokers  was  declared  valid  and  con- 
stitutional on  the  ground  that  pawnbrokers 
constituted  a  class  doing  a  peculiar  business 
which  the  legislature  might  justly  consider 
required  peculiar  regulations.  The  business 
of  pawnbroking  is  ancient  and  its  charac- 
teristics are,  of  course,  well  known.  This  is 
not  true  of  personal  property  brokers.  But 
we  think  it  must  now  be  conceded  that  in 
the  course  of  the  development  of  modem 
civilization  the  business  of  loaning  money 
on  chattel  mortgages,  or  like  instruments, 
and  that  of  loaning  or  advancing  money 
on  assignments  or  other  transfers  of  wages, 
earnings,  and  the  like,  as  well,  have  become 
80  well  known  and  so  capable  of  clasBifica- 
tion  and  recognition  that  the  legislature  is 
entirely   justified   in    describing  them   as   a 


peculiar  class  and  giving  them  the  name  of 
personal  property  brokers.  Their  business  is 
as  distinct  in  many  respects  from  other 
classes  of  business  as  is  that  of  a  pawnbrok- 
er. Nor  can  it  be  denied  that  abuses  have 
grown  up  in  connection  therewith  which 
the  legislature  might  well  deem  to  call  for 
the  regulations  imposed  by  this  law.  This  be- 
ing the  case  the  limitation  of  the  legislation 
to  these  cases  alone  does  not  destroy  tlie 
uniformity  of  the  law  nor  confer  unlawful 
special  privileges  upon  those  persons  not 
engaged   in  the  business  regulated. 

It  is  not  a  special  law,  within  the  meaning 
of  subdivision  23,  section  25  of  article  IV 
of  the  constitution,  forbidding  special  laws 
"regulating  the  rate  of  interest  on  money." 
This  proposition  is  settled  by  the  decision  in 
Ex  parte  Lichtenstein,  67  Cal.  359  [56  Ahl 
Rep.  713,  7  Pac.  728]  where  the  point  was 
expressly  decided  with  respect  to  the  Pawn- 
brokers' Act.  No  substantial  difference  can 
be  seen  between  that  act  and  the  Personal 
Property  Brokers*  Act,  so  far  as  the  appli- 
cation of  this  constitutional  provision  is  con- 
cerned. 

[52]  We  do  not  consider  the  decision  in 
Ex  parte  Sohncke,  148  Cal.  262  [113  Am. 
St.  Rep.  236,  7  Ann.  Cas.  475,  2  L.R.A. 
(N.S.)  813,  82  Pac.  956]  as  in  substantUl 
conflict  with  these  views.  The  classification 
there  condemned  waa  far  more  arbitrary  and 
fanciful  than  that  made  by  this  act.  There 
the  same  kind  of  an  act  waa  punishable  in 
different  ways  by  one  of  the  statutes  de- 
clared invalid,  according  to  the  person  who 
committed  it.  The  other  act  declared  in- 
valid, permitted  loans  upon  mortgages  of 
certain  kinds  of  chattels  without  limiia- 
tion  aa  to  the  rate  of  interest,  while 
forbidding  loans  upon  such  mortgages  upon 
other  chattels,  except  at  a  limited  rate. 
This  is  apparently  a  distinction  without  a 
legal  difference.  There  may  be  expressions 
in  the  opinion  that  are  inconsistent  with 
the  views  here  given  but  they  are  not  es- 
sential to  the  decision  and  should  be  disre- 
garded. 

The  writ  is  discharged  and  the  prisoner  is 
remanded  to  the  custody  of  the  respondent. 

Sloss,  J.,  Melvin,  J.,  Henshaw,  J.,  Lori- 
gan,  J.,  and  Angellotti,  C.  J.,  concurred. 

NOTB. 

State  or  Mvnioipal  Besnlatlon  of  Per- 
■OBal  Property  Loan  Brokers. 

Introductory,  619. 
American  Statutes: 

Generally,  819. 

Classification   of    Persons    or    Property, 
621. 
Canadian  and  English  Statutes,  625. 
Municipal  Ordinances,  625. 


Mntroductory, 

In  discussing  the  constitutionality  of  reg- 
ulations of  personal  property  loan  brokers, 
this  note  does  not  treat  of  the  validity  of 
A  statute  imposing  a  license  tax  on  the  oc- 
cupation of  loaning  money  on  chattel  se- 
curity. Nor  does  it  deal  with  the  regula- 
tion of  pawnbrokers.  A  discussion  of  these 
subjects  wUl  be  found  in  the  notes  to  Nor r is 
V.  Lincoln,  Ann.  Gas.  1914B  1194  and  Eisner 
T.  Hawkins,  Ann.  Cas.  1913D  1278,  respec- 
tively. This  note  is  confined  to  regulations 
which  have  been  judicially  passed  on  and 
a  failure  to  cite  a  statute  of  a  particular 
jurisdiction  does  not  warrant  the  conclu- 
sion that  no  such  statute  exists. 

AtnerifHin  Statutes, 

Geneballt. 

As  a  general  rule  statutes  which  regulate 
the  occupation  of  personal  property  loan 
brokers,  are  held  to  be  constitutional  and 
within  the  police  power.  Griffith  v.  Con- 
necticut, 218  U.  S.  663,  31  S.  Ct.  132,  54 
U.  S.  (L.  ed.)  1151;  Mutual  Loan  Co.  v. 
Martell,  222  U.  S.  225,  Ann.  Cas.  1913B 
529,  32  S.  Ct.  74,  66  U.  S.  (L.  ed.)  175;  In 
re  Home  Discount  Co.  147  Fed.  538;  Eaker  v. 
Bryant,  24  Cal.  App.  87,  140  Pac.  310;  State 
V.  Hurlburt,  82  Conn.  232,  72  Atl.  1079; 
State  V.  Wickenhoefer,  6  Penn.  (Del.)  120, 
64  Atl.  273 ;  Zumpf e  v.  Gentry,  153  Ind.  219, 
54  N.  E.  805;  Com.  v.  Morris,  176  Mass.  19, 
56  N.  E.  896;  People  v.  City  Prison,  89 
N.  Y.  S.  322;  State  v.  Davis,  157  N.  C.  648, 
73  S.  E.  130,  39  L.R.A.(N.S.)  136;  Cain  v. 
People's  Salary  Loan  Co.  34  Ohio  Cir.  Ct. 
Rep.  116,  affirmed  88  Ohio  St.  650,  105  N.  E. 
768;  Com.  v.  Young,  57  Pa.  Super,  Ct.  521; 
Ex  p.  Hutsell  (Tex.)  182  S.  W.  458;  State 
V.  Cary,  126  Wis.  135,  105  N.  W.  792,  11 
L.R.A.(N.S.)  174;  Fahringer  v.  State,  148 
Wis.  291,  134  N.  W.  406;  State  v.  Sherman, 
18  Wyo.  169,  Ann.  Cas.  1912C  819,  105  Pac. 
299,  27  L.R.A.(N.S.)  898.  And  see  the  re- 
ported ease.  The  reasons  for  such  statutes 
were  strongly  set  forth  by  the  court  in  the 
case  of  In  re  Home  Discount  Co.  supra,  as 
follows:  "The  mischief  which  called  forth 
the  statute  is  well  known.  It  arose  in  the 
contracting  and  collection  of  small  loans  in 
dealings  with  necessitous  borrowers  and 
small  wage  earners,  who  as  a  rule  had  no 
security  except  the  pledge  or  assignment  of 
wages  to  be  earned  and  household  goods. 
The  borrowers  agreed  to  whatever  rate  of 
interest  was  demanded.  In  this  case  the 
rate  was  120  per  cent  per  annum.  As  an 
assignment  or  hypothecation  of  wages,  gen- 
erally, without  regard  to  some  subsisting 
contract  is  not  valid  here,  lenders  took  an 
assignment  of  wages  to  be  earned  under  some 
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particular  contract.  When  disputes  arose  be- 
tween borrower  and  lender  as  to  the  date 
or  amount  of  payments  made,  or  the  date  or 
the  amount  of  the  loan,  or  the  borrower  was 
slow  in  meeting  his  promises,  the  lender 
would  file  with  tlie  employer  the  instrument 
assigning  the  wages.  The  laborer  was  thus 
prevented  from  receiving  his  wages,  al- 
though he  continued  to  work,  until  the  dis- 
pute was  settled.  Cut  off  from  his  means  of 
subsistence,  the  borrower  was  almost  in- 
variably forced  to  succumb  to  the  demands  of 
the  lender.  Much  suffering  ensued  among 
laborers,  and  great  harassment  and  injury 
resulted  to  employers  who  could  not  deter- 
mine with  any  certainty  how  long  tlieir 
employees  or  laborers  would  remain  in  their 
service  under  contracts  which  had  already 
assigned  their  earnings  as  to  which  disputes 
were  likely  to  arise  at  any  time.  Railroad 
companies,  owners  of  furnaces  and  mills,  and 
other  large  employers  of  labor,  made  and 
enforced  rules  for  their  own  protection,  that 
employees  who  had  unsettled  disputes  about 
an  assignment  of  their  wages  should  be  laid 
off,  and  if  the  dispute  were  long-continued, 
should  be  discharged.  Lenders  became,  in 
fact,  the  controllers  and  dictators  of  the 
labor  of  the  borrowers.  The  differences  be- 
tween lenders  and  borrowers,  and  the  steps 
which  employers  felt  compelled  to  take  in 
consequence,  brought  on  conditions  which 
were  yearly  reducing  hundreds  of  laborers 
and  other  small  wage  earners  to  a  condition 
of  serfdom  in  all  but  name.  In  the  'business 
of  banking,'  these  small  loans  were  seldom, 
if  ever,  made  to  this  class  of  borrowers  on 
the  security  named  in  the  statute.  The  prof- 
its from  these  loans  attracted  another  and 
different  class  of  lenders,  who,  as  the  legis- 
lature knew,  monopolized  the  loans  of  this 
class  of  borrowers  and  engaged  in  evil  prac- 
tices, in  which  banks  and  bankers  did  not 
indulge  in  the  rare  instances  in  which  they 
made  such  loans.  Loans  by  banks  and 
bankers  under  $75,  and  loans  over  that 
amount,  no  matter  by  whom  made,  were  rare- 
ly secured  by  an  assignment  of  future  wages 
or  a  lien  upon  household  goods,  and  were 
not  productive  of  the  evil  which  the  statute 
seeks  to  cure.  The  legislatur-e  knew  that  the 
taking  of  the  security  named  by  one  class  of 
lenders  had  almost  invariably  brought  forth 
evil,  while  the  same  loans,  on  the  same  se- 
curity, by  another  class  in  *the  business  of 
banking,'  had  seldom,  if  ever,  been  harmful 
to  the  public  welfare."  Likewise  in  Eaker 
V.  Bryant,  supra,  it  was  said :  "Laws  enacted 
to  guard  against  unreasonable  rates  of  in- 
terest are  laws  against  oppression,  and 
should  be  favorably  regarded,  as  they  always 
have  been  favored  by  the  common  law  of 
England.  When  there  comes  into  existence 
in  a  state  a  class  of  business   (even  though 
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it  be  within  a  more  general  class)  wherein 
it  is  customary  and  habitual  for  those  con- 
ducting that  business  to  charge  excessive 
rates  of  interest  and  take  mortgages  upon  the 
personal  goods,  or  assignments  of  the  wages 
of  the  borrower  as  security  therefor,  the  leg- 
islature may  take  cognizance  of  the  fact  that 
such  business  is  in  existence  as  a  distinct 
occupation,  and  may  set  it  apart  as  a  busi- 
ness subject  to  regulation  peculiar  to  itself, 
in  order  to  avoid  the  wrongs  incidental  to 
such  business  when  unregulated.  Such  leg- 
iBlation,  as  instanced  in  the  present  case,  is 
not  arbitrary.  It  is  based  upon  differences 
which  in  some  reasonable  degree,^  as  said 
in  the  Miller  case,  *will  account  for  or  justi- 
fy' the  peculiar  legislation.' "  In  State  v. 
Wickenhoefer,  6  Penn.  (Del.)  120,  64  Atl. 
273,  the  court  said:  "The  legislature,  be- 
lieving that  certain  things  were  done,  and 
certain  methods  employed  that  were  oppres- 
sive to  a  large  number  of  people  of  small 
means,  and  injurious  to  the  public  welfare, 
passed  the  act  in  question  for  the  purpose  of 
remedying  an  existing  evil.  It  unquestion- 
ably had  the  right  to  determine  where,  and 
by  whom,  the  injurious  business  was  en- 
gaged in,  and  confine  the  operation  of  the 
law  to  such  place  and  such  persons,  provided 
the  act  affected  all  of  such  persons  alike  and 
did  not  make  any  arbitrary  and  unreasonable 
classification  of  them.  The  effect  of  the 
statute,  of  course,  was  to  give  to  those  who 
tnade  small  loans  certain  privileges  which 
were  not  given  to  those  who  made  larger 
ones;  but,  if  it  operated  alike,  and  without 
discrimination,  upon  all  the  persons  in  the 
county  who  made  small  loans,  we  fail  to 
see  wherein  it  made  any  unlawful  classifica- 
tion within  the  meaning  of  the  constitution. 
The  purpose  of  the  law  was  to  regulate  a 
business  and  not  to  create  a  class."  In  State 
V.  Davis,  157  N.  C.  648,  73  S.  E.  130,  39 
L.R.A.(N.S.)  136.  the  reasons  for  holding 
such  a  statute  to  be  valid  were  stated  as 
follows:  "The  statute  under  consideration 
is  a  logical  and  lawful  extension  of  the  pro- 
tection which  it  has  always  been  the  policy 
of  the  law  to  afford  this  peculiar  class  of 
property.  The  general  assembly  knew  that 
the  man  who  mortgages  his  household  goods 
does  so  because  he  has  nothing  else  to  mort- 
gage. He  is  the  poor  man,  the  illiterate  man, 
and  his  poverty  and  his  ignorance  make  him 
the  easy  prey  of  the  usurer.  The  general 
assembly  also  knew  that  in  some  of  the 
cities  of  the  state  there  were  springing  up 
a  class  of  men  who  wore  selling  money, 
like  furniture,  on  the  instalment  plan.  It 
was  to  save  the  things  necessary  to  the  ex- 
istence of  a  home  from  the  grasp  of  such 
men  that  the  Act  of  1907  was  passed.  We 
submit  that  the  statute  tends  to  preserve 
the   domestic   peace,   to   promote  the   family 


health  and  prosperity,  and  is  a  valid  exercise 
of  the  police  power  of  the  state.  It  is  not 
class  legislation;  it  operates  alike  on  all 
who  take  mortgages  on  household  and  kitchen 
furniture.  It  regulates  a  business  and  does 
not  create  a  class.' "  And  likewise  in  £x  p. 
Hutsell  (Tex.)  182  S.  W.  458,  the  court  said: 
"There  is  nothing  that  is  prohibitive  in  the 
law;  it  only  requires  that  the  creditor  or 
money  lender  shall  deal  fairly  with  the 
borrower,  and  charge  no  more  interest  than 
the  constitution  and  the  laws  of  this  state 
permit.  And  laws  which  have  heretofore 
been  held  valid  prohibit  him,  without  the 
provisions  of  this  statute,  from  charging 
more  than  the  law  permits,  and  this  statute 
only  gives  to  borrower  or  debtor  a  remedy 
whereby  he  can  recover  his  money  back  pro- 
vided  the  lender  does  charge  him  more  than 
the  law  allows.  The  'right  of  contract'  was 
impaired,  if  impaired  at  all,  in  providing 
that  the  lender  should  not  be  allowed  to 
charge  more  than  10  per  cent  interest  on 
the  money,  and,  if  he  did  so  charge  and  col- 
lect, even  though  the  borrower  had  contracted 
to  pay  it,  the  borrower  might  collect  back 
double  the  amount  so  paid." 

The  methods  of  regulation  of  personal 
property  loans  vary  greatly.  Some  statutes 
regulate  the  rate  of  interest;  some  fix  a  limit 
to  the  amount  loaned;  some  classify  the  lend- 
ers; some  classify  the  kind  of  property  to 
be  given  as  security;  some  require  certain 
recitals  in  the  instrument  evidencing  the  se- 
curity; some  require  bonds  conditioned  on 
observance  of  the  statutes  and  the  prompt 
payment  of  judgments;  and  some  require  cer- 
tain records  to  be  kept  and  certain  reports 
to  be  made.  No  statute,  however,  employs 
merely  one  of  these  methods,  but  there  are 
various  combinations.  Certain  provisions  of 
the  statutes,  however,  are  either  universally 
held  to  be  valid  when  contested,  or  else  their 
constitutionality  is  granted  without  argu- 
ment. 

Thus  a  statute  Ib  not  void  because  it  fixes 
a  rate  of  interest.  Griffith  v.  Connecticut, 
218  U.  S.  663,  31  8.  Ct.  132,  54  U.  S.  (L. 
ed.)  1151;  Eakor  v.  Bryant,  24  Cal.  App.  87, 
140  Pac.  310;  State  v.  Hurlbnrt,  82  Conn. 
232,  72  Atl.  1079;  State  v.  Wickenhoefer,  6 
Penn.  (Del.)  120,  64  Atl.  273;  Com.  v.  Mor- 
ris, 176  Mass.  19,  56  N.  E.  896;  Ex  p.  Berger, 
193  Mo.  16,  6  Ann.  Cas.  383,  90  S.  W.  759, 
112  Am.  St.  Rep.  472,  3  L.R.A.(N.S.)  630: 
People  v.  City  Prison,  89  N.  Y.  S.  322;  State 
V.  Davis,  157  N.  C.  648.  73  8.  E.  130,  39 
L.R.A.(N.S.)  136;  Com.  v.  Young.  57  Pa. 
Super.  Ct.  521;  State  v.  Carv,  126  Wis.  135, 
105  N.  W.  792,  11  L.R:a.(N.S.)  174;  State  v. 
Sherman,  18  Wyo.  169,  Ann.  Cas.  1912C  819, 
105  Pac.  299,  27  L.R.A.fN.S.)   898. 

The  validity  of  a  statute  regulating  loans 
on  chattel  security  is  not  impaired   because 
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a  proviBJan  requires  certain  formalities  in 
obtaining  a  license  and  in  conducting  a  loan. 
Mutual  Loan  Co.  v.  Martell,  222  U.  S.  225, 
Ann.  Cas.  1913B  629,  32  S.  Ct.  74,  66  U.  S. 
(L.  ed.)  175;  In  re  Home  Discount  Co.  147 
Fed.  538  J  Zumpfe  v.  Gentry,  153  Ind.  219, 
54  :N.  E.  806;  Com.  v.  Morris,  170  Mass.  19, 
r>G  N.  E.  896;  Cain  v.  People's  Salary  Loan 
Co.  34  Ohio  Cir.  Ct.  Rep.  115,  affirmed  88 
Ohio  St.  650,  105  N.  E.  768 ;  Com.  v.  Young, 
57  Pa.  Super.  Ct.  521;  Ex  p.  Hutsell  (Tex.) 
182  S.  W.  458.  It  waa  as  said  in  the  case  of 
In  re  Home  Discount  Co.  supra:  "The  law- 
makers, in  devising  a  remedy,  had  to  con- 
sider the  different  habits  and  conduct  of  men 
in  these  occupations  as  to  these  loans,  in 
order  to  apply  an  intelligent  and  just  pre-, 
ventive,  and  in  doing  so,  necessarily  dis- 
criminated between  these  classes  according 
to  their  well-known  habits  and  customs  in  the 
matter.  No  discrimination  is  made  by  the 
statute  between  those  classes  as  to  the  right 
to  contract.  All  alike  are  permitted  to  make 
these  small  loans  on  the  security  named.  No 
class  is  licensed  or  taxed  for  anything  done  in 
connection  with  them.  All  classes  are  left 
to  stand  on  the  same  footing  in  all  these 
respects.  The  only  discrimination  is  that  one 
class  of  lenders  is  required  to  state,  while  the 
others  are  not,  the  truth  in  certain  simple 
particulars  as  to  the  actual  transaction  in 
the  instrument  which  evidences  it  and  to 
record  that  instrument.  Tlie  statute  is  a 
police  regulation  pure  and  simple,  to  check 
usury  and  promote  fair  dealing  in  loans  be- 
tween one  class  of  money  lenders  and  one 
class  of  borrowers  on  a  particular  kind  of 
hccurity,  by  requiring  certain  statements  to 
be  put  in  their  contracts  and  that  they 
be  recorded.  If  the  practice  of  one  class  of 
money  lenders  makes  such  precaution  neces- 
sary as  to  them,  it  would  be  going  an  un- 
warranted length  to  hold  that  the  state 
police  power  must  either  leave  them  entirely 
alone  or  else  provide  the  same  regulations, 
ros^ardless  of  a  need  for  them,  for  like  loans 
made  by  all  other  classes  of  money  lenders." 

The  requirement  from  lenders  on  chattel 
security  of  bonds  conditioned  on  observance 
of  the  statute  and  on  payment  or  judg- 
ments is  valid.  In  re  Home  Discount  Co. 
147  Fed.  538;  State  v.  Wickenhoefer,  6 
Penn.  (Del.)  120,  64  Atl.  273;  Cain  v.  Peo- 
ple's Salary  Loan  Co.  34  Ohio  Cir.  Ct.  Rep. 
115,  affirmed  88  Ohio  St.  550,  105  N.  E. 
768:  Com.  v.  Young,  57  Pa.  Super.  Ct.  521; 
Kx  p.  Hutsell   (Tex.)   182  S.  W.  458. 

Some  statutes  go  so  far  as  to  require  that 
the  borrower's  wife  must  give  a  written  ap- 
proval of  the  loan,  and  such  a  provision 
18  constitutional.  Mutual  Loan  Co.  v.  Mar- 
tell,  222  U.  S.  225,  Ann.  Caa.  1913B  529,  32 
S.  Ct.  74,  56  U.  S.  (L.  ed.)  175;  Cain  v. 
People's   Salary  Loan  Co.   34  Ohio  Cir.   Ct. 


Rep.  116,  affirmed  88  Ohio  St.  550,  105  N.  E. 
768.  But  see  the  later  case  of  Chambers  v. 
Cincinnati,  31  Ohio  Cir.  Ct.  Rep.  8,  wherein 
such  a  provision  in  a  municipal  ordinance 
was  held  to  be  void.  In  Cain  v.  People's 
Salary  Loan  Co.  supra,  the  court  said:  "As 
to  the  ground  urged  against  the  law  that 
the  provision  requiring  an  assignment  of 
salary  to  be  signed  by  the  husband  or  wife  is 
a  violation  of  the  right  of  separate  contract, 
we  think  it  is  fully  within  the  police  power 
of  the  state  to  thus  protect  families  from 
the  improvidence  of  one  member,  as  in  the 
enactment  of  homestead  and  similar  laws. 
The  judgment  of  the  common  pleas  court  in 
each  case  will  be  affirmed." 

Classification  of  Persons  ob  Propebtt. 

Statutes  regulating  the  loan  of  money  on 
chattel  security  are  usually  attacked  by  rea- 
son of  their  classification  of  the  persons  who 
lend  or  of  the  property  used  as  security.  The 
provision  that  is  most  usually  assailed  is 
that  which  classifies  money  lenders.  As  long 
as  there  is  some  reason  for  the  classification, 
the  provision  is  valid.  Griffith  v.  Connecti- 
cut, 218  U.  S.  563,  31  S.  Ct.  132,  34  U.  S. 
(L.  ed.)  1151;  Mutual  Loan  Co.  v.  Martell, 
222  U.  S.  225,  Ann.  Cas.  1913B  529,  32  S.  Ct. 
74,  56  U.  S.  (L.  ed.)  175;  In  re  Home  Dis- 
count Co.  147  Fed.  538;  Eaker  v.  Bryant, 
24  Cal.  App.  87,  140  Pac.  310;  State  v.  Hurl- 
burt,  82  Conn.  232,  72  Atl.  1079;  State  v. 
Wickenhoefer,  6  Penn.  (Del.)  120,  64  Atl. 
273;  Cain  v.  People's  Salary  Loan  Co.  34 
Ohio  Cir.  Ct.  Rep.  115,  affirmed  88  Ohio  St. 
550,  105  N.  E.  768;  Com.  v.  Young,  57  Pa. 
Super.  Ct.  521;  Ex  p.  Hutsell  (Tex.) 
182  S.  W.  458.  In  Eaker  v.  Bryant^  supra, 
the  court  said:  "Since  the  legislature  has 
not  included  in  the  prohibitions  of  this  act 
those  persons  who  make  loans  without  securi- 
ty, we  may  reasonably  assume  that  the  legis- 
lature has  not  found  any  abuse  in  that  busi- 
ness requiring  public  correction,  if  indeed  it 
could  find  such  business  in  existence  at  all; 
And  since  the  lending-  of  money  upon  the 
security  of  real  estate,  or  of  bank  deposits, 
or  of  Interests  in  estates,  or  of  contracts,  has 
not  been  included  within  the  prohibitions  of 
this  statute,  we  may  reasonably  assume  that 
the  legislature  has  not  found  that  the  busi- 
ness pertaining  to  such  loans  are  usually 
accompanied  by  the  abuses  which  the  legis- 
lature was  seeking  to  remedy.  The  exclusipn 
from  this  act,  of  the  business  of  taking  pledges 
as  security  for  loans,  is  accounted  for  by  the 
terms  of  the  laws  already  in  existence,  con- 
trolling the  business  of  pawnbrokers."  In 
Mutual  Loan  Co.  v.  Martell,  supra,  the  Su- 
preme Court  said:  "We  have  declared  so 
often  the  wide  range  of  discretion  which  the 
legislature  possesses  in  classifying  the  objecta 


622 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


of  its  legislation  that  we  may  be  excused 
from  a  citation  of  the  cases.  We  shall  only 
repeat  that  the  classification  need  not  be 
scientific  nor  logically  appropriate,  and  if 
not  palpably  arbitrary  and  is  uniform  with- 
in the  class,  it  is  within  such  discretion. 
The  legislation  under  review  was  directed  at 
certain  evils  which  had  arisen,  and  the  leg- 
islature, considering  them  and  from  whence 
they  arose,  might  have  thought  or  discerned 
that  they  could  not  or  would  not  arise  from 
a  greater  freedom  to  the  institutions  men- 
tioned than  to  individuals.  This  was  the 
view  that  the  Supreme  Judicial  Court  took, 
and,  we  think,  rightly  took.  The  court  said 
that  the  legislature  might  have  decided  that 
the  dangers  which  the  statute  was  intended 
to  prevent  would  not  exist  in  any  consider- 
able degree  in  loans  made  by  institutions 
which  were  under  the  supervision  of  bank 
commissioners,  and  'believed  rightly  that  the 
business  done  by  them  would  not  need  regu- 
lation in  the  interest  of  employees  or 
employers.' "  In  Com.  v.  Young,  supra, 
it  was  declared:  "It  is  a  recognition  of  the 
supreme  authority  of  the  legislature  to  regu- 
late a  business  for  the  promotion  of  the  pub- 
lic welfare  where  such  regulation  is  made  in 
good  faith.  The  object  of  the  statute  under 
consideration  is  obvious.  It  was  intended  to 
apply  to  that  considerable  class  of  persons 
engaged  in  the  business  of  lending  small  sums 
of  money  to  individuals  pressed  by  lack  of 
funds  to  meet  immediate  necessities,  of  whose 
necessities  the  lender  takes  advantage  by 
extracting  rates  of  interest  in  many  instances 
largely  exceeding  that  permitted  by  law  and 
frequently  amounting  to  extortion.  The  ex- 
emption of  banks,  trust  companies,  building 
associations  and  pawnbrokers  from  its  opera- 
tion doubtless  arose  out  of  the  fact  that  the 
business  of  these  institutions  and  persons  is 
already  regulated  by  law  and  in  the  case  of 
banks,  trust  companies  and  building  asso- 
ciations the  character  of  their  business  and 
the  method  of  carrying  it  on  is  such  as  to 
distinguish  them  from  the  corporations  and 
persons,  to  whom  this  statute  was  intended 
to  apply.  We  cannot  regard  it  as  a  local 
or  special  law  or  as  one  granting  any  special 
or  exclusive  privilege  to  any  corporation, 
association  or  individual.  It  is  legislation 
classifying  a  special  and  extensive  business 
and  subjecting  it  to  reasonable  regulation 
and  control  in  the  interest  of  borrowers  who 
are  liable  to  be  imposed  on  by  unscrupulous 
lenders.  The  act  applies  to  the  whole  class 
and  is  in  its  nature  and  objects  of  like  char- 
acter with  numerous  other  statutes  to  which 
reference  has  been  or  might  be  made." 

A  statute  may  limit  its  provisions  to  small 
loans.  In  re  Home  Discount  Co.  147  Fed. 
538;  Com.  v.  Morris.  176  Mass.  19,  56  N.  E. 
896:  Mutual  Loan  Co.  v.  Martell,  222  U.  S. 


225,  Ann.  Cas.  1913B  629,  32  S.  Ct.  74,  56 
U.  S.    (L.  ed.)    176;  State  v.  Wickenhoefer, 

6  Penn.  (Del.)  120,  64  AU.  273;  State  v. 
Sherman,  18  Wyo.  169,  Ann.  Cas.  1912C  819, 
105  Pac.  299,  27  L.R.A.(N.S.)  898.  In  Stote 
v.  Wickenhoefer,  supra,  the  court  said:  "The 
legislature  is  the  only  judge  of  the  policy  of 
a  proposed  discrimination,  and,  whoi  it  de- 
clared in  the  present  act  that  the  operation 
of  the  law  should  be  confined  to  persons  who 
made  loans  in  sums  not  exceeding  $100,  it 
cannot  be  said  by  this  court  there  was  no 
fair  reason  for  the  law  that  would  not  also 
require  its  extension  to  others  whom  it  leaves 
untouched.  The  evil  was  caused  by  the  l^id- 
ers  of  small  sums  of  money,  and,  if  the  legis- 
lature believed  it  could  be  removed  or  pre- 
vented by  confining  the  law  to  such  lenders, 
they  had  a  right  to  do  so,  and  it  was  proper 
to  go  no  further."  And  in  State  v.  Sherman, 
supra,  the  validity  of  the  provision  was  ap- 
proved as  follows:  "It  is  impossible  to  avoid 
the  knowledge  that  in  this  state,  as  well  as 
in  others,  there  is  a  class  of  money  lenders 
distinguished  by  the  fact  that  their  business 
consists,  at  least  to  a  large  extent,  in  mak- 
ing small  loans  at  a  rate  of  interest,  or  upon 
other  charges,  generally  regarded  as  extreme- 
ly exorbitant,  and  usually  to  a  class  of  bor- 
rowers who,  perforce,  must  borrow  from  them 
or  not  at  all.  The  business  is  so  well  ad- 
vertised and  known  that  the  legislature,  we 
think,  was  justified  in  regarding  and  treat- 
ing it,  and  the  persons  engaged  in  it,  as  con- 
stituting a  distinct  class  in  the  field  of  finan- 
cial operations,  and  had  the  power  to  enact 
the  statute  here  in  question  to  suppress  the 
practice,  conceived  by  the  legislature  to  be 
oppressive  and  extortionate,  growing  out  of 
the  conduct  of  such  business  and  such  trans- 
actions. In  our  opinion,  therefore,  the  stat- 
ute is  not  unconditional  on  the  ground  of 
arbitrary  or  unreasonable  classification.  As 
a  general  law  it  has  a  uniform  operation, 
for  the  reason  that  it  applies  equally  to  all 
persons  in  the  class  and  under  like  circum- 
stances and  conditions." 

A  statute  regulating  loans  on  the  security 
of  certain  classes  of  chattels  only  is  valid 
if  the  classification  is  reasonable.  Mutual 
Loan  Co.  v.  Martell,  222  U.  S.  225,  Ann.  Cas. 
1913B  629,  32  S.  Ct.  74,  56  U.  S.  (L.  ed.) 
175;  Zumpfe  v.  Gentry,  153  Ind.  219,  54 
N.  E.  805;  Com.  v.  Morris,  176  Mass.  19,  .>6 
N.  E.  896 ;  People  v.  Manhattan,  89  N.  Y.  S. 
322 ;  State  v.  Davis,  157  N.  C.  648,  73  S.  E, 
130,  39  L.R.A.(N.S.)  136.  But  because  of 
the  unreasonableness  of  classification  in  that 
respect  statutes  have  been  held  to  be  void  in 
some  cases.     Ex   p.   Sohncke,   148   Cal.   262, 

7  Ann.  Cas.  475,  82  Pac.  956,  113  Am.  St. 
Rep.  236,  2  L.R.A.(N.S.)  813;  Masste  v. 
Cessna,  239  111.  352,  88  N.  E.  152,  130  Am. 
St.  Rep.  234,  28  L.R.A.(N.S.)  1108;  Rodge  v. 
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Kelly,  88  Miss.  209,  40  So.  552,  117  Am.  St. 
Rep.  733,  11  L.R.A.(N.S.)  635;  Hyland  v. 
Sharp,  88  Miss  567,  41  So.  264;  Althaus  v. 
State,  94  Neb.  780,  144  N.  W.  799.  In  the 
leading  case  of  Ex  p.  Sohncke,  supra,  there 
Avere  two  statutes  involved.  One  provided 
for  the  formation  of  corporations  to  be  em- 
powered to  loan  money  in  sums  not  exceeding 
$300  to  be  secured  by  pledges  or  mortgages 
of  personal  property.  A  rate  of  interest  of 
]  i  per  cent  per  month  plus  certain  sums  tor  the 
expenses  connected  with  the  loan  was  allowed. 
If  the  statute  should  be  violated  by  a  person 
other  than  the  corporation,  a  fine  of  $100  was 
imposed  for  the  first  offense;  and  for  each 
subsequent  offense  there  was  a  like  fine  and 
thirty  days  imprisonment.  If  the  statute 
should  be  violated  by  a  director,  officer  or 
employee  of  an  authorized  corporation,  the 
penalty  was  a  fine  of  not  more  than  $100  or 
imprisonment  for  not  more  than  six  months, 
or  both.  If  the  statute  should  be  violated 
wilfully  by  an  authorized  corporation,  such 
corporation  would  thereby  forfeit  its  right  to 
do  business  under  the  statute.  Because  of  the 
different  degrees  of  punishment  imposed  for 
the  same  offense,  the  statute  was  declared 
to  be  unconstitutional.  The  court  said:  "It 
is  manifest  that  these  provisions  of  the  law 
transgress  that  provision  of  the  constitution 
requiring  that  all  laws  shall  be  uniform  in 
operation.  The  same  acts  are  made  punish- 
able by  different  degrees  of  punishment  ac- 
cording as  they  may  be  committed  by  officers, 
servants,  or  employees  of  the  corporations 
authorized  by  this  particular  statute,  or  by 
other  persons  or  corporations.  .  .  .  There 
can  be  no  valid  ground  for  such  discrimina- 
tion in  favor  of  the  officers  of  such  special 
corporations.  If  the  magistrates  in  the  lo- 
cality in  which  such  corporations  may  be 
doing  business  should  see  fit,  they  could  by 
imposing  like  fines  practically  allow  such  cor- 
porations to  charge  the  forbidden  rates,  while 
all  other  persons  would  be  prohibited  from  so 
doing.  The  uniformity  of  operation  of  the 
law  would  depend  entirely  upon  whether  or 
not  the  fines  imposed  upon  such  officers  were 
in  all  cases  made  precisely  the  same  as  those 
imposed  upon  other  persons  regardless  of 
the  character  of  the  circumstances  attending 
the  offense.  Such  legislation  is  clearly  a 
violation  of  the  constitutional  restriction." 
The  second  statute  involved  in  Ex  p. 
Sohncke,  supra,  was  passed  on  the  day  next 
before  the  statute  just  discussed.  It  provid- 
ed as  follows:  "It  shall  not  be  lawful  for 
any  individual,  partnership,  association  or 
corporation  lending  money  upon  chattel  mort- 
gages, where  there  is  taken  for  such  loan  any 
security  upon  any  upholstery,  furniture  or 
household  goods,  oil  paintings,  pictures  or 
works  of  art,  pianos,  organs  or  sewing 
machines,    iron    or    steel    safes,    professional 


libraries  or  office  furniture  or  fixtures,  in- 
struments of  surveyors,  physicians  or  den- 
tists, printing  presses  or  printing  material, 
to  have  or  change  for  the  use  of  money  so 
loaned  more  than  the  rate  of  one  and  one- 
half  per  cent  per  month  interest  thereon,  and 
that  no  additional  sum,  either  in  the  way 
of  loans  or  otherwise,  shall  be  required  or 
exacted  of  the  borrower  or  borrowers;  and 
further,  that  no  charge  for  examination  or 
valuation  of  property  offered,  insurance  of 
same,  and  preparation,  execution  and  recoTd- 
ing  of  necessary  papers  shall  be  imposed  ex- 
cept as  follows:  For  examination  or  valua- 
tion of  property  offered  for  mortgage  and 
preparation  of  papers  (both  included),  no 
greater  sum  than  five  dollars,  where  the 
amount  loaned  does  not  exceed  three  hundred 
dollars.  For  necessary  affidavits,  recording  of 
papers,  and  fire  insurance  premiums,  the 
amounts  actually  to  be  paid  for  same,  provid- 
ed that  the  foregoing  charges  may  be  deduct- 
ed from  the  principal  of  the  loan  when 
the  same  is  made;  and  provided  further, 
that  in  no  case  shall  it  be  lawful  to  deduct 
interest  in  advance,  nor  make  any  charge  for 
extension  of  loans,  nor  to  divide  or  split  up 
loans  under  any  pretense  whatsoever  for  the 
purpose  of  requiring  or  exacting  any  other 
or  greater  charges  than  prescribed  herein." 
The  statute  was  declared  to  be  unconstitu- 
tional on  the  ground  that  the  classification 
was  arbitrary.  The  reasons  for  the  decisions 
were  given  by  the  court  as  follows:  "The 
business  of  loaning  money  is  as  much  a  part 
of  domestic  trade  and  commerce  as  any  other 
legitimate  business.  There  is  no  substantial 
reason  why  those  who  lend  money  in  sums 
not  exceeding  three  hundred  dollars  on  chat- 
tel mortgages  of  upholstery,  pictures,  oi 
works  of  art,  pianos,  organs,  sewing  ma- 
chines, safes,  professional  libraries,  or  office 
furniture  or  fixtures,  instruments  of  survey- 
ors, physicians,  or  dentists,  printing  presses, 
or  printing  material,  should  be  limited  in 
their  charges  and  the  business  they  do  in 
that  respect  made  less  profitable  than  it 
otherwise  would  be,  while  they  or  others  who 
lend  on  cliattel  mortgages  upon  instruments 
of  a  photographer,  livestock,  agricultural 
implements,  equipments  of  livery  stables,  or 
other  property  allowed  to  be  mortgaged  by 
section  2955  of  the  Civil  Code  (Stats.  1905, 
p.  36,  c.  40),  and  not  enumerated  in  the  act 
under  consideration,  or  who  lend  upon  pledges 
of  any  kind  of  personal  property,  or  who 
lend  in  sums  exceeding  three  hundred  dol- 
lars upon  any  kind  of  security,  should  be  al- 
lowed to  exact  any  rate  of  interest  or  other 
charge  which  they  can  obtain  from  the  bor- 
rower. It  is  a  part  of  the  same  kind  of 
business,  and  there  is  no  distinction  between 
the  particular  classes  of  persons  or  things 
affected  by  the  act  and  those  exempted  from 
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its  provisions  that  will  justify  special  legis- 
lation. It  may  be  that  such  exorbitant 
charges  should  be  absolutely  prohibited,  but, 
if  so,  the  prohibition  should  be  made  general, 
and  should  extend  to  all  who  engage  in  the 
business  as  lenders  on  the  one  hand,  and 
should  protect  all  who  are  made  the  victims 
thereof  on  the  other  hand,  without  discrimi- 
nation in  favor  of  any."  In  Massie  v.  Cess- 
na, 239  111.  352,  88  N.  E.  152,  there  was 
involved  a  statute  declaring  that  no  assign- 
ment of  the  wages  or  salary  of  any  person 
should  be  valid  unless  certain  prescribed 
formalities  were  complied  with.  The  statute 
was  held  to  be  unconstitutional!  After  re- 
ferring to  the  evil  aimed  at  by  the  statute, 
the  court  said:  "While  we  think  this  evil 
exists,  it  is  yet  apparent,  upon  a  careful  ex- 
amination of  this  statute,  that  it  is  too  broad 
in  its  terms  to  be  justified  as  an  exercise  of 
the  police  power  for  the  purpose  of  mitigat- 
ing or  remedying  the  wrong  at  which  it  is 
aimed.  It  applies  not  only  to  wages  but 
also  to  salaries.  'Wages,'  in  its  ordinary 
acceptation,  has  a  less  extensive  meaning 
than  'salary.'  'Wages'  is  usually  restricted 
to  sums  paid  as  hire  or  reward  to  domestic 
or  menial  servants  and  to  sums  paid  to  arti- 
sans, mechanics,  laborers  and  others  employed 
in  various  manual  occupations,  while  'salary* 
has  reference  to  the  compensation  of  clerks, 
bookkeepers,  other  employees  of  like  class, 
officers  of  corporations  and  public  officers. 
.  .  .  The  statute  now  under  consideration 
is  invalid  because  it  violates  the  provision 
of  our  constitution  which  has  been  invoked 
by  limiting  the  right  of  persons  earning  the 
higher  salaries  to  assign  or  transfer  their 
salaries  in  such  manner  as  they  see  fit,  there 
being  nothing  in  the  public  policy  of  the 
state  requiring  or  warranting  such  abridg- 
ment of  their  right,  and  nothing  requiring  or 
warranting  a  statute  giving  to  such  persons 
the  benefit  that  might  with  entire  propriety 
!)e  given  to  wage  earners  by  an  act  in  refer- 
ence to  the  assignment  of  wages."  In  Rodge 
v.  Kelly,  88  Miss.  209,  40  So.  562,  il7  Am. 
St.  Rep.  733,  11  L.R.A.(N.S.)  635,  and  In 
Tlyland  v.  Sharp,  88  Miss.  567,  41  So.  264, 
the  same  statute  was  involved.  In  the  former 
case,  an  ordinance  identical  to  the  statute 
except  as  to  the  amount  of  tax  was  also  in 
litigation.  The  statute  did  not  specify  any 
rate  of  interest  but  it  imposed  a  burdensome 
tax  on  persons  and  corporations  lending 
money  on  personal  securities  "such  as 
household  and  kitchen  furniture,  or  wearing 
apparel,  pianos,  sewing  machines,  jewelry, 
silver,  glass,  plate  or  ware."  The  court  after 
condemning  the  evil  sought  to  be  remedied, 
declar€^d  the  statute  to  be  class  legislation, 
saying:  "The  purpose  of  this  act  seems  to 
have  been  to  provide  this  high  license  in  the 
case  of  the  money-lending  sharks  well  known 
in  some  of  the  cities  of  this  state,  who  are 


^  in  the  habit  of  lending  small  sums  of  money 
at  most  iniquitous  and  exorbitant  rates  to 
servants  in  families  and  other  necessitous 
persons,  and  securing  from  such  persons  bills 
of  sale  of  household  and  kitchen  furniture, 
plate,  ware,  etc.,  which  articles  are  at  the 
time  of  such  loan  in  the  actual  personal  use 
of  such  persons  so  securing  such  loan.  The 
purpose  of  preventing  this  infamous  system 
of  robbery  under  the  guise  of  money  lending, 
which  sought  to  subject  to  quick  sale,  within 
a  week's  time  often,  the  articles  which  con- 
stitute, in  such  actual  personal  use  of  those 
securing  the  loan,  the  necessities  of  decent 
existence,  is  a  justly  righteous  purpose. 
.  .  .  But  the  trouble  with  this  statute, 
as  drawn,  is  that  it  prohibits  loans  on 
personal  securities  of  this  kind  named 
without  reference  to  any  rate  of  interest.  If 
only  the  securities  be  of  the  kind .  named 
in  this  statute,  no  loan  could  be  made, 
except  upon  payment  of  this  high  license, 
not  exacted  of  any  other  money  lender,  at 
even  six  per  cent,  or  five  per  cent,  or  any 
per  cent  whatever.  Again,  under  this  statute, 
money  lenders  on  personal  securities  of  this 
kind  would  have  to  pay  this  high  license  in 
order  to  loan  at  any  rate  of  interest,  how- 
ever low,  on  jewelry  worth  $100,000  in  a 
store,  or  silverware  worth  $100,000  in  a 
store,  or  on  all  the  pianos  in  a  factory.  As 
written,  the  statute  is  unfortunatelv  class 
legislation,  falling  within  the  inhibition  of 
the  constitutional  provisions  named."  In 
Althaus  V.  State,  94  Neb.  780,  144  N.  W. 
799,  the  contested  statute  provided  that  on 
loans  not  exceeding  $250  a  rate  of  interest 
of  not  more  than  1  per  cent  per  month  could 
be  charged  when  the  loan  was  made  for  a 
period  not  exceeding  one  year  and  when  the 
loan  was  secured  only  by  a  mortgage  on 
"household  goods,  musical  instruments,  wear- 
ing apparel,  jewelry,  diamonds,  or  by  a  de- 
posit of  personal  property,  or  by  an  assign- 
ment of  wages,  credits,  or  choses  in  action." 
The  statute  was  held  to  be  unconstitutional 
on  the  ground  that  the  classification  of  the 
property  was  unreasonable.  The  court  said: 
"The  act  by  its  terms  protects  from  the 
rapacity  of  those  who  loan  money  on  chattel 
security  only  owners  of  the  particular  items 
of  personal  property  enumerated.  A  lender 
who  charges  extortionate  interest  and  accepts 
security  on  the  chattels  enumerated  by  the 
legislature  may  be  punished.  Another  lender 
who  makes  a  loan  on  identical  terms  except 
that  he  includes  in  his  chattel  mortgage 
an  article  not  enumerated  \n  the  act,  but 
similar  to  those  mentioned  therein,  goes  free. 
If  the  avarice  and  greed  of  those  who  thrive 
on  the  poverty  or  the  misfortune  of  the  own- 
ers of  'household  goods,  musical  instruments, 
wearing  apparel,  jewelry,  diamonds,  or  by  a 
deposit  of  personal  property,  or  by  an  as^^ign- 
ment  of  wages,  credits  or  choses  in  action' 


are  to  be  wisely  and  juetly  curbed  by  law, 
as  such  abominations  should  be,  why  should 
not  the  law  apply  also  to  those  who  lend 
money  on  other  chattels  of  a  similar  nature? 
Why  should  the  mortgagor  of  diamonds  be 
protected  by  the  criminal  law  from  extortion- 
ate rates  of  interest,  and  the  mechanic,  who 
mortgages  his  tools  to  buy  bread,  when  out 
of  employment,  go  without  protection?  In 
the  eye  of  the  law,  why  should  the  owner  of 
household  goods,  which  are  being  moved  from 
one  tenement  to  another,  be  protected  by 
statute  from  the  extortion  of  the  lender  on 
chattel  security,  while  the  owner  of  the  cart 
in  which  such  goods  are  moved  is  left  to  the 
unpunishable  avarice  of  the  chattel  lienor?" 

Canadian  and  Englisit  Statutes. 

In  Canada  and  England  there  are  statutes 
regulating  the  occupation  of  money  lenders. 
Money  Lenders  Act,  1900  (63  &  64  Vict.) 
c.  51;  Money  Lenders  Act,  R.  S.  C.  1906,  c. 
122.  These  statutes  are  generally  similar  to 
those  enforced  in  the  United  States.  Their 
validity  is  of  course  not  subject  to  impeach- 
ment. See  generally  as  to  their  construction, 
Halsey  v.  Wolfe  [1915]  2  Ch.  (Eng.)  330; 
Hart  V.  Hungerford,  114  L.  T.  N.  S.  (Eng.) 
663  (1916)  W.  N.  37,  32  Times  L.  Rep.  259, 
60  Sol.  J.  369;  Vanasse  v.  Robillard,  47 
Quebec  Super.  Ct.  487;  Rex  v.  Morgan,  21 
Can.  Crim.  Cas.  225,  11  Dominion  L.  Rep. 
794,  19  Rev.  Leg.  344. 
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stantially  the  same  details  as  required  for 
the  receipt  for  the  borrower.    The  borrower's 
wife  must  approve  of  the  loan."    The  court 
said:     "His  objections  to  these  requirements 
are  that  compliance  would  destroy  his  busi- 
ness, because  borrowers  of  this  class  are  so 
sensitive  in  respect  to  publicity  that  they  will 
forego  a  loan  rather  than  expose  their  neces- 
sities to  the  public;  and  that  it  invades  the 
right  of  privacy.     The  requirements  of  the 
fifth   section   are   not  much   more  exacting, 
and  will  not  give  as  much  publicity  as  do 
most  registration  acts,  and  compliance  with 
them  will  not  destroy  the  business  if  it  is 
legitimate.      Publicity   is   recognized   as   wie 
of  the  most  effective  preventatives  of  many 
harmful  practices.     If  some  such  ordinance 
had  been  in  force  in  Venice,  Shylock  never 
would  have  stipulated  for  the  pound  of  flesh. 
We  do  not  think  the  requirements  are  unrea- 
sonable."     In    Chambers    v.    Cincinnati,    31 
Ohio  Cir.  Ct.  Rep.  8,  wherein  the  same  ordi- 
nance was  involved,  the  provision  relating  to 
the  wife's  approval  was  held  to  be  invalid 
but  severable  from  the  rest  of  the  ordinance. 
Compare  Cain  v.  People's  Salary  Loan  Co.  34 
Ohio  Cir.  Ct.  Rep.  115,  af^rmed  88  Ohio  St. 
550,  106  N.  E.  768,  wherein  a  similar  pro- 
vision  in  a  statute  was  held  to  be  valid. 


Municipal  Ordinances, 

It  is  competent  for  the  legislature  to  dele- 
gate to  a  municipality  the  power  to  regulate 
the   business   of    loaning   money   on   chattel 
security.     Sanning  v.  Cincinnati,  81  Ohio  St. 
142,  90  N.  E.  125,  25  L.R.A.(N.S.)  686.    The 
delegated  power  of  munici]>alitie8  has  ordi* 
narily  been  exercised  by  licensing  provisions. 
See  the  note  to  Norris  v.  Lincoln,  Ann.  Cas. 
1914B  1194.    In  Sanning  v.  Cincinnati,  supra, 
the    court    sustained    an    ordinance,    which 
after  requiring  a  license  contained  the  fol- 
lowing   requirements:      "The    licensee    must 
have  his  books  and  accounts  open  at  any  time 
to  the  inspection  of  a  specified  official.     The 
licensee  must  give  each  pledgor,  mortgagor, 
or  assignor  a  card  upon  which  shall  be  writ- 
ten in  ink,  typewritten  or  printed,  the  name 
of    lender,    name    of    borrower,    the    articles 
pledged,  the  amount  of  the  loan,  the  amount 
of  the  interest,  the  amount  of  expense  con- 
nected with  making  the  loan,  the  time  for 
which  each  charge  is  made,  date  of  loan,  date 
when  payable,  and  shall  give  a  receipt  for 
all  payments.     Once  each  week,  the  licensee 
must  file  with  the  officer  a  record  of  all  his 
loans  during  the  preceding  week,  on  special 
cards   provided    by    the    city,    showing   sub- 
Ann.  Cas.  10]  6E. — 40. 
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Iiandord  and  Tenant  —  Bnty  of  Land* 
lord  to  Repair* 

In  the  absence  of  a  covenant  to  repair  or 
to  keep  the  property  in  condition  for  mtended 
use,  there  is  no  liability  upon  the  lessor  to  do 
so. 

Duty  to  Provide  Fire  Eseape. 

Laws  of  1909,  p.  43,  regulating  buildings 
used  for  hotels,  section  11  (Rem.  &  Bal.  Code, 
§  6040)  of  which  imposes  a  penalty  upon 
every  owner,  manager,  agent,  or  person  in 
charge  of  a  hotel  for  failure  to  comply  with 
the  act,  does  not  require  the  owner  of  a 
building,  leased  for  a  long  term  to  a  tenant 
who  is  conducting  a  hotel  on  the  premises, 
under  a  lease  which  did  not  require  the 
owner  to  make  repairs  or  equip  the  building 
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for  such  purpose,  to  pay  for  the  installation 
of  a  fire  escape,  as  required  by  the  city 
under  the  authority  of  that  act;  the  term 
"owner  of  the  hotel"  referring  to  the  owner 
of  the  hotel  business  and  not  to  the  owner 
of  the  building  in  which  it  was  conducted. 
[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  King  county: 
Albebtson,  Judge. 

Action  to  foreclose  mechanic's  lien.  H.  M. 
Clarke,  plaintiff,  and  Yukon  Investment  Com- 
pany et  al.,  defendants.  From  judgment  ren- 
dered defendants  appeal.  The  facts  are  stated 
in  the  opinion.  Reversed  as  to  Yukon  Invest- 
ment Company  and  Affirmed  as  to  other  de- 
fendants. 

Walter  B,  BeaZs  for  plaintiff. 

Bausma/n,  Kelleher,  Oldham  d  Ooodale  for 
defendant  Yukon  Investment  Company. 

Hughes,  McMicken^  Dovell  d  Ramsey  and 
Oay  d  Kelleran  for  defendant  Purcell  Invest- 
ment Company. 

[485]  Chadwick,  J. — The  Yukon  Invest- 
ment Company  is  the  owner  of  a  certain  brick 
building  in  the  city  of  Seattle  know^n  [486]  as 
the  Tourist  Hotel  property.  The  Purcell  In- 
vestment Company  held  the  premises  under  a 
long  term  lease.  The  lease  contained  the  fol- 
lowing provisions: 

"Lessee  agrees  to  keep  said  premises  in 
good  repair,  and  to  make  all  necessary  re- 
pairs of  whatever  nature  to  said  premises. 
.  .  .  That  it  is  the  understanding  and  in- 
tent of  the  parties  hereto  that  said  lessor  shall 
not  be  required  to  expend  any  money  on  said 
premises  during  the  term  of  this  lease  except 
for  taxes,  general  and  special.  .  .  .  That 
lessee  .  .  .  shall  not  suffer  or  permit 
therein  any  violation  of  any  of  the  laws  of 
the  state  of  Washington,  or  of  any  ofxthe  or- 
dinances of  the  city  of  Seattle.  .  .  .  It  is 
provided  that  all  such  alterations  are  to  be 
paid  for  by  the  tenant." 

After  the  lease  had  run  for  about  two  years, 
the  city  of  Seattle,  through  its  proper  agents, 
notified  the  Yukon  Investment  Company  that 
it  would  be  necessary  to  install  an  additional 
fire  escape.  The  company  replied  that  the 
property  was  held  under  a  long  term  lease 
and  disclaimed  liability.  Whereupon  the  city 
notified  the  Purcell  Investment  Company. 
The  agent  of  the  Purcell  Company  had  cer- 
tain negotiations  with  the  Yukon  Company 
out  of  which,  as  it  is  alleged  in  the  pleadings, 
a  contract  to  pay  for  the  fire  escape  arose,  and 
that  it  thereafter  acted  only  as  the  agent  of 
the  Yukon  Company.  In  any  event  Purcell 
negotiated  with  plaintiff  for  the  installation 
of  a  fire  escape,  accepting  the  proposal  to  do 
80  in  writing  as  follows: 


"The  H.  M.  Clarke  Iron  &  Wire  Works,  June 
28,  1913. 

"1926-29  Western  Avenue,  Seattle,  Wash- 
ington. 

"Gentlemen :  Confirming  our  telephone  con- 
versation of  this  date,  we  accept  your  pro- 
posal of  the  24th  inst.,  to  build  and  install  the 
fire  escape  and  balconies  on  the  Tourist  Hotel 
BIdg.,  cor.  Occidental  Ave.  and  Main  Street, 
for  the  sum  of  nine-hundred  forty-eight  and 
no-100  dollars  ($948),  same  to  be  in  accord- 
ance with  drawings  furnished  and  in  compli- 
ance with  city  ordinances.  Yours  very  truly, 
Purcell  Investment  Company,  by  P.  F.  Pur- 
cell." 

We  agree  with  the  trial  judge  that  there 
was  hardly  a  pretense  of  sustaining  this 
theory  of  the  case  upon  the  trial.  [487]  Cer- 
tainly the  Purcell  Company  did  not  maintain 
the  burden  of  proof,  and  we  shall  not  review 
the  testimony  but  proceed  at  once  to  discuss 
the  legal  phases  of  the  case. 

In  the  absence  of  a  covenant  to  make  re- 
pairs or  to  keep  the  property  in  proper  con- 
dition for  the  uses  intended,  there  is  no  lia- 
bility on  the  part  of  the  lessor  to  do  so.  It 
has  been  so  held  by  us  in  Howard  v.  Washing- 
ton Water  Power  Co.  76  Wash.  255,  134  Pac. 
927,  52  L.R.A.(N.S.)  578;  Mesher  v.  Osborne. 
75  Wash.  439,  134  Pac.  1092,  48  L.R.A.(N.S.) 
917;  Johnston  v.  Nichols,  83  Wash.  394,  14.5 
Pac.  417.  The  Yukon  Company  insists  thaf 
it  is  not  liable  (a)  under  the  express  terms 
of  the  lease,  and  (b)  by  a  fair  construction 
of  the  whole  act,  ch.  29,  Laws  of  1909,  p.  43 
(Rem.  &  Bal.  Code,  §  6030  et  seq.),  it  is 
evident  that  the  legislature  intended  it  to 
apply  only  to  an  owner  who  is  in  possession 
and  who  is  conducting  a  hotel  business,  and 
the  conclusion  is  compelled  that  all  of  the 
burdens  of  the  act  should  be  borne  by  the 
business.  Counsel  cite:  McManamon  v.  To- 
biason,  75  Wash.  48,  134  Pac.  624;  Rockwell 
V.  Eiler's  Music  House,  67  Wash.  478,  122 
Pac.  12,  39  L.R.A.(N.S.)  894;  Hayton  v. 
Seattle  Brewing,  etc.  Co.  66  Wash.  248,  119 
Pac.  739,  37  L.R.A.(N.S.)  432, 
•  This  court  has  held  that,  where  premises 
are  let  under  general  terms,  no  restrictions 
being  put  upon  the  use,  the  lessee  having  the 
privilege  to  use  them  for  all  lawful  purposes, 
the  landlord  is  not  bound  to  meet  a  burden 
imposed  by  a  statute  or  an  ordinance,  whether 
that  burden  be  in  the  form  of  money  expend- 
ed to  meet  the  demands  of  the  sovereignty 
or  whether  the  use  to  which  the  property  is 
put  is  impaired  or  destroyed  in  virtue  of  the 
statute  or  ordinance.  The  theory  being  that 
one  who  leases  property  without  restriction  as 
to  use  takes  under  an  implied  obligation  to 
meet  every  expense  incident  to  the  use  to 
which  it  may  be  put,  whether  induced  by  con- 
siderations of  convenience  or  profit,  or  wheth- 
er  compelled   by   superior   authority.     If  it 
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were  not  do,  a  landlord  might  be  called  upon 
to  meet  the  cost  of  fire  [488]  escapes  if  the 
lessee  decided  to  open  a  rooming  house.  If 
that  use  proved  improfltable,  the  tenant  might 
use  the  property  as  a  theatre  or  picture  sliow 
and  the  landlord  would  be  compelled  to  pro- 
vide such  additional  exits  and  escapes  as 
the  statutes  and  ordinances  require,  or,  that 
venture  failing,  he  might  be  called  upon  to 
meet  the  expenses  of  adapting  the  premises 
to  the  requirements  of  a  restaurant  if  the 
lessee  willed  to  engage  in  it. 

In  the  Ilajton  case,  it  was  held  that  a  per- 
miiision  to  use  the  property  leased  for  saloon 
purposes  did  not  restrict  the  use  of  the  prem- 
ises for  other  lawful  purposes,  and  a  retire- 
ment from  that  business  under  compulsion  of 
the  local  option  law  did  not  terminate  the 
lease.  The  governing  principle,  t.  e.,  a  land- 
lord will  not  be  held  to  meet  the  burden  of 
an  exercise  of  the  police  power,  would  seem 
to  apply  here. 

In  the  Rockwell  case,  there  was  no  restric- 
tion upon  the  use  of  the  demised  premises. 
It  was  alleged  that  the  property  had  been 
used  for  public  shows  and  entertainments; 
that  the  lessor  knew  that  the  property  had 
been  leased  for  the  purpose  of  carrying  on  a 
moving  picture  show;  that  the  lessee  did  not 
know,  and  the  lessor  did  not  disclose  to  him, 
that  the  premises  could  not  be  so  used  or  be 
used  for  the  entertainment  of  audiences  "un- 
til an  exit  for  escape  in  case  of  iire"  had  been 
made  in  the  building.  It  was  agreed  in  the 
lease  that  the  lessee  should  make  repairs  and 
permanent  improvements.  The  lessor  refused 
to  make  the  exit  at  its  own  expense  when 
notified  by  the  chief  of  the  fire  department  to 
do  so.  An  action  was  brought  as  for  an  aban- 
donment of  the  lease  by  the  lessor. "  We  held : 

"That  the  use  of  the  premises  was  not 
limited  by  the  terms  of  the  lease;  that  the 
lease  is  complete  in  itself;  that  the  respond- 
ent did  not  engage  to  make  any  repairs  or 
improvements  upon  the  premises ;  that  the  ap- 
pellant did  engage  to  make  certain  improve- 
ments; that  both  parties  were  bound  to  take 
notice  of  the  police  regulations  of  the  city 
where  the  subject-matter  of  the  contract  was 
situated;  that  there  is  no  [489]  averment 
that  the  respondent  misted  the  appellant,  or 
that  it  refused  to  permit  him  to  construct  the 
exit  upon  the  wall  of  the  building  without  the 
terms  of  the  lease;  that  upon  the  cancellation 
or  surrender  of  the  lease,  the  appellant  was 
obliterated  to  pay  all  rent  that  had  accrued  by 
the  terms  of  the  lease,  and  that  the  complaint, 
when  read  with  the  lease,  shows  no  breach  of 
any  of  its  terms  or  of  any  legal  duty  upon  the 
part  of  the  respondent." 

The  logic  of  this  decision  is  that  parties 
may  make  any  lawful  contract  and,  in  the 
absence  of  a  stipulation  specifically  covering 
the  disputed  right,  the  contract  is  made  sub- 


ject to,  and  with  implied  knowledge  of,  police 
regulations,  present  and  prospective,  which 
may  affect  the  use  of  the  property  while  sub- 
ject to  the  tenancy. 

The  McManamon  case  rests  upon  the  same 
principle.  There  the  building  was,  by  apt 
terms,  let  for  hotel  purposes  and  such  busi- 
ness as  is  generally  incident  to  the  hotel  busi- 
ness. It  could  not  be  used  for  any  other 
business  without  the  written  consent  of  the 
lessor.  There  as  here  the  agency  of  the  state, 
exercising  its  police  power,  made  certain  de- 
mands in  the  interest  of  the  safety  of  guests 
and  patrons.  Here  we  have  an  order  to  in- 
stall an  additional  fire  escape ;  there  the  order 
was  to  provide  ventilation  in  certain  of  the 
bedrooms,  which  if  complied  with  required 
changes  and  alterations — permanent  improve- 
ments, considering  the  use  to  which  the  lessor 
had  restricted  the  use  of  the  building.  It  was 
held,  upon  the  ground  of  insufficiency  of  the 
evidence,  that  a  recovery  for  the  expense  of 
the  alterations  and  improvements  could  not 
be  had.  It  may  be  said  arguendo  that  a  re- 
covery should  have  been  allowed  irrespective 
of  the  contract  if  the  theory  of  the  Purcell 
Company  is  a  correct  conception  of  the  law, 
for  the  improvement  was  of  a  permanent  char- 
acter, not  within  the  contemplation  of  the 
parties  except  as  the  law  charged  them  with 
notice  of  possible  safeguards  in  aid  of  patrons 
of  the  hotel.  The  McManamon  case  is  an  apt 
authority  to  sustain  our  reasoning  that,  while 
there  may  be  a  [490]  contract  liability  for 
improvements,  no  such  liability  arises  under 
the  statute  where  the  improvement  is  com- 
pelled by  public  authority  as  an  incident  to 
the  use  to  which  a  tenant  puts  the  property. 

Counsel  for  the  Purcell  Company  have  cit- 
ed many  cases,  Zeibig  v.  Pfeiffer  Chemical  Co. 
160  Mo.  App.  482,  131  S.  W.  131,  being  a 
fair  type  of  all  of  them,  to  sustain  its  con- 
tention that  where  a  statute  is  in  terms  simi- 
lar to  Rem.  k  Bal.  Code,  §  6040  (P.  C.  243, 
§  21 ) ,  that  is, — "every  owner,  manager,  agent 
or  person  in  charge  of  a  hotel  who  shall  fail 
to  comply  with  any  of  the  provisions  of"  the 
law  shall  be  guilty  of  a  misdemeanor,  puts 
the  burden  of  providing  and  paying  for  any 
improvement  which  becomes  a  permanent  part 
of  the  structure  upon  the  owner  of  the  proper- 
ty. The  whole  contention  of  the  Purcell  Com- 
pany is  stated  in  the  Zeibig  case: 

"As  between  the  owner  and  the  lessee,  aside 
from  any  contract,  the  obligation  of  the  law 
is  not  identical  with  that  which  obtains  with 
reference  to  the  public,  for  in  such  circum- 
stances the  duty  of  constructing  the  fire 
escape  rests  primarily  upon  the  owner  of  the 
property.     .  It  is  true,  as  a  general 

proposition,   that   by   the   common    law    the 
burden  of  repairs  on  the  demised  premises 
rests  upon  the  tenant,  and,  unless  he  cove 
nants  to  do  so,  the  landlord  is  not  required 
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to  construct  appurtenances  nor  repair  the 
premises  after  having  placed  them  in  the  pos- 
session of  the  lessee.  .  .  But  to  this 
general  rule  there  is  a  well  established  excep- 
tion which  obtains  with  respect  to  the  con- 
struction of  such  permanent  improvements  or 
tixturea  as  fire  escapes,  wliere  the  duty  is  en- 
joined by  a  positive  statute  as  here.  .  .  . 
It  thus  appears  that  as  between  the  plaintiff 
owner  and  the  defendant  lessee  the  obligation 
to  construct  the  fire  escape  primarily  obtains 
against  the  owner  of  the  property  and  no  re- 
covery may  be  had  against  the  defendant  on 
account  thereof  unless  it  covenanted  to  do 
so.  The  mere  fact  that  defendant  leased  the 
premises  for  business  purposes  with  knowledge 
that  the  fire  escape  which  the  law  required 
had  not  been  constructed  will  not  imply  a 
covenant  to  the  effect  that  it  should  assume 
the  [491]  burden  suggested;  for  implied  cove- 
nants in  leases  are  such  only  as  the  law  arises 
from  the  relation  of  the  parties  or  from  the 
use  of  certain  terms  in  establishing  that  rela- 
tion." 

Other  cases  relied  on  are:  McAlpin  v. 
Powell,  70  N.  Y.  126,  26  Am.  Rep.  556 ;  Willy 
V.  Mulledy,  78  N.  Y.  310,  34  Am.  Rep.  636; 
Undgraf  v.  Kuh,  188  111.  484,  69  N.  E.  601; 
Johnson  v.  Snow,  201  Mo.  450,  100  S.  W.  6; 
Carrigan  v.  Stillwell,  97  Me.  247,  54  Atl.  389, 
61  L.R.A.  163;  Arms  v.  Ayer,  192  111.  601,  61 
N.  E.  851,  86  Am.  St.  Rep.  357,  68  L.R.A. 
277. 

The  Zeibig  case,  as  well  as  the  Arms  case, 
fell  under  a  statute  which  required  the  owner 
or  lessee  of  all  buildings  having  a  height  of 
three  or  more  stories  and  used  for  business 
purposes  to  provide  outside  fire  escapes.  It 
is  distinguished  because  the  statute  makes  a 
fire  escape  a  component  part  of,  and  presump- 
tively a  benefit  to,  a  structure  irrespective 
of  particular  use. 

The  McAlpin  case  and  the  Willy  case  were 
decided  under  an  act  chartering  the  city  of 
Brooklyn.  It  provided  that  any  dwelling 
house  of  more  than  two  stories  in  height,  and 
any  building  of  more  than  two  stories  in 
height,  when  occupied  as  a  hotel,  boarding  or 
lodging  house,  factory,  mill,  ofiices,  manufac- 
tory, or  workshops,  shall  be  provided  with  fire 
escapes,  etc. 

Tlie  Landgraf  case,  was  also  a  case  under 
a  statute  providing  that  *'cUl  buildings  in 
the  state  which  are  more  than  four  stories, 
etc.,"  shall  be  provided  with  fire  escapes. 
Owners,  trustees,  lessees  and  occupants  were 
made  answerable  to  the  law. 

In  the  Carrigan  case,  the  controlling  statute 
was  comprehensive.  It  required  fire  escapes 
to  be  put  upon  "frery  building  upon  which 
any  trade,  manufacture  or  business  is  car- 
ried on,  etc."  Unless  these  cases  fit  our  stat- 
ute, they  cannpt  be  held  to  be  controlling  for 
admittedly  there  is  no  common  law  liability. 


Landgraf  v.  Kuli,  supra;  Pauley  y.  Steam- 
Gauge,  [492]  etc.  Co.  131  N.  Y.  90,  29  N.  E. 
999,  16  L.R.A.  194;  Jones  v.  Granite  Mills, 
126  Mass.  84,  30  Am.  Rep.  661. 

Chapter  29,  Laws  of  1909,  p.  43,  is  made 
by  its  terms  applicable  to  a  business,  and  not 
to  any  or  cUl  buildings.  The  title  of  the  act 
is, 

"An  act  relating  to  hotels,  inns  and  public 
lodging  houses,  creating  the  office  of  State 
Hotel  Inspector,  and  providing  penalties  for 
the  violation  thereof,  and  making  an  appro- 
priation therefor." 

It  provides  for  fire  escapes,  rope  escapes, 
fire  extinguishers,  gongs,  a  sufficient  supply 
of  bedding  and  towels;  the  dumping  of  ashes; 
for  disinfection  and  fumigation  after  conta- 
gious diseaaes;  for  sanitatitm  and  sanitary 
plumbing;  for  inspection,  and,  following  a 
failure  to  observe  the  demands  of  the  law,  it 
provides: 

"Sec.  17.  Any  owner,  manager,  agent  or 
person  in  charge  of  a  hotel  who  shall  ob- 
struct or  hinder  an  inspector  in  the  proper 
discharge  of  his  duties  under  this  act,  or  who 
shall  refuse  or  neglect  to  pay  the  fee  for 
inspection  prescribed  herein  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  not  less  than  ten  dollars  ($101 
nor  more  than  one  hundred  ($100)  dollars 
or  shall  be  imprisoned  in  the  county  jail  for 
not  less  than  ten  days,  nor  more  than  three 
months  or  both."    Rem.  &  Bal.  Code,  §  6046. 

This  section,  when  taken  in  connection  with 
the  other  sections  of  the  act,  must  mean  the 
owner  of  the  hotel  business  and  not  the  owner 
of  the  building,  for  surely  the  lessor  would 
not  be  punished  for  failing  to  properly  plumb 
a  building,  or  to  furnish  fire  extinguishers, 
gongs,  or  rope  fire  escapes  to  meet  the  neces- 
sities of  the  lessee's  business. 

Tlie  distinction  between  the  cases  relied  on 
and  the  one  at  bar  is  noticed  in  Lee  v.  Smith, 
42  Ohio  St.  458,  51  Am.  Rep.  839,  where,  un- 
der a  statute  providing  that 

"Any  owner  or  agent  for  owner  of  any  fac- 
tory, workshop,  tenement  house,  inn  or  public 
house,  if  such  factory,  workshop,  [493]  tene 
ment  house,  inn  or  public  house  be  more  than 
two  stories  high,  to  provide  .  .  .  a  fire 
escape'*  it  was  held: 

"The  owner  of  a  building  and  the  owner  of 
a  factory  which  is  conducted  in  the  building, 
may  be  dilTerent  persons,  and  when  this  is 
so,  the  owner  of  the  factory  and  not  the  own- 
er in  remainder  or  reversion  of  the  building, 
is  the  person  on  whom  the  statute  imposes  the 
duty.  .  .  .  Again,  in  the  absence  of  all 
legislation  on  the  subject,  the  common  law, 
founded  on  principles  of  right  and  justice,  im- 
plies, from  the  relation  of  master  and  serAant. 
a  duty  on  the  former  to  provide  reasonable 
means  for  the  safety  of  the  latter.  Hence  it 
is  more  reasonable  to  infer  that  the  legist  a- 
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ture  intended  to  impose  the  duty  required  by 
this  statute  upon  the  owner  of  the  factory, 
whu  assumes  the  relation  of  master  to  those 
ein  ployed  therein,  and  for  whose  safety  the 
duty  imposed  by  this  statute  is  enjoined,  than 
to  hold  that  it  was  intended  to  impose  the 
duty  upon  the  owner  in  fee  of  the  factory 
building,  who  may  not  sustain  any  relation 
to  the  employees  in  the  factory  from  which 
the  duty  to  provide  for  their  safety  could  be 
implied,  and  who  may  not  even  know  that 
his  building  is  being  used  as  a  factory  or 
workshop." 

We  assume  that  the  same  rule  would  apply 
as  between  innkeeper  and  guest.  To  the  same 
effect  is  Schott  v.  Harvey,  105  Pa.  St.  222, 
61  Am.  Rep.  201 : 

**A  number  of  authorities  were  cited  show- 
ing the  construction  which  has  been  placed 
upon  the  word  'owner*  both  by  the  legisla- 
ture and  the  courts.  But  the  meaning  of  the 
word  depends  in  a  great  measure  upon  the 
subject  matter  to  which  it  is  applied,  and 
as  it  is  used  in  each  of  the  instances  cited 
in  an  entirely  diflferent  connection,  they  throw 
scarcely  a  glimmering  of  light  upon  the  ques- 
tion. The  term  *owner'  is  undoubtedly  broad 
enough  to  cover  either  view  of  the  case.  A 
tenant  for  years,  a  tenant  for  life,  and  a 
remainder  man  in  fee  is  each  an  owner.  So 
there  may  be  a  legal  ahd  an  equitable  estate; 
the  trustee  and  the  cestui  que  trust  are  both 
owners.  When,  therefore,  the  legislature  used 
a  term  of  such  varied  meaning  we  must  pre- 
sume they  intended  such  an  owner  as  is  in 
the  possession  and  occupancy  of  the  premises, 
who  has  the  immediate  dominion  and  control 
over  it,  and  the  manner  [494]  of  whose  use 
of  it  makes  a  fire-escape  necessary.  Had  the 
owner  in  fee  been  intended  it  was  easy  to 
have  said  so.  This  view  meets  all  the  re- 
quirements of  the  act.  It  places  the  respon- 
Bibility  where  it  properly  belongs,  upon  the 
person  in  the  possession  and  occupancy  of  the 
property  as  owner  for  the  time  being,  and  the 
nature  of  whose  business  renders  the  erection 
i)f  fire-escapes  necessary  to  protect  the  lives 
of  his  employees." 

This  case  was  followed  in  Keely  v.  0*Con- 
ner,  106  Pa.  St.  321,  where  it  was  said: 

*•  The  Act  of  1879  is  certainly  a  highly  penal 
statute;  it  imposes  a  duty  unknown  to  the 
common  law,  and  cannot  be  extended  by  im- 
plication to  parties  who  do  not  clearly  come 
within  its  terms;  the  authorities  which  have 
been  cited  are  cases  involving  common  law  lia- 
bilities, and  we  do  not  think  they  have  ap- 
plication here." 

In  all  of  the  cases  relied  on,  the  lessor  was 
held  because  the  law  charged  the  improve- 
ment against  the  building  irrespective  of  the 
character  of  the  business,  or  because  it  was  of 
a  certain  height,  while  with  us  the  additional 
fire  escape  is  required  under  a  special  statute. 


and  only  in  consequence  of  the  particular  busi- 
ness in  which  the  lessee  may  engage  and  in 
which  the  lessor  has  no  interest. 

Our  conclusion  seems  to  us  to  be  sustained 
by  the  better  reason.  In  the  case  at  bar,  the 
lessee  took  the  property  caveat  emptor.  It 
knew  that,  in  the  exercise  of  its  contract, 
the  state  or  municipality  might  from  time  to 
time  make  demands  in  the  interest  of  safety, 
and  which  might  involve  expense.  The  law 
rests  upon  the  theory  of  benefit  to  property 
or  business.  It  cannot  be  assumed  that  the 
improvement  will  be  of  benefit  or  use  to  the 
lessor  at  the  expiration  of  the  lease  in  1021. 
Shifting  trade  centers,  more  engaging  officers 
of  rent  from  mercantile  establishments,  ware- 
housemen, and  wholesalers,  might  make  the 
premises  no  longer  adaptable  for  hotel  pur- 
poses, thus  rendering  the  additional  fire 
escape  no  longer  a  necessity  under  any  law 
or  any  ordinance  of  the  city.  We  would  then 
have  the  utterly  uncontemplated  result,  [495] 
a  landlord  meeting  an  expense  for  an  improve 
ment  beneficial  and  necessary  only  to  his 
lessee  and  from  which  he  would  reap  no  bene- 
fit or  advantage  now  or  hereafter. 

A  judgment  has  been  heretofore  entered 
affirming  the  judgment  of  the  court  below  as 
to  the  Purcell  Investment  Company.  The 
judgment  of  the  lower  court  as  to  the  Yukon 
Investment  Company  is  reversed,  and  the  case 
is  remanded  with  instructions  to  dismiss  as 
to  it. 

Crow,  0.  J.,  Gose,  Morris,  and  Parker,  JJ., 
concur. 


NOTE. 
Dvty  to  Maintain  Fire  Escapes. 

The  purpose  of  this  note  is  to  review  the 
recent  cases  discussing  the  duty  to  maintain 
fire  escapes.  A  collection  of  the  earlier  cases 
will  be  found  in  the  notes  to  Yall  v.  Snow,  as 
reported  in  9  Ann.  Cas.  1161,  and  119  Am. 
St.  Kep.  781,  and  Kohn  v.  Clark,  Ann.  Cas. 
19]  3E  775. 

The  duty  to  maintain  fire  escapes  arises 
from  comparatively  modern  statutes  which 
are  liberally  construed  in  order  to  remedy  as 
much  as  possible  an  elusive  evil.  Thus,  it  has 
been  held  in  two  recent  cases  that  the  defend- 
ant's failure  to  comply  with  a  statute  re- 
quiring fire  escapes,  coupled  with  the  fact 
of  the  death  of  a  person  in  the  building  burned, 
is  sufficient  proof  that  the  defendant's  neglect 
was  the  proximate  cause  of  the  death  to  war- 
rant giving  the  case  to  the  jury.  Burt  v. 
Nichols,  264  Mo.  1,  173  S.  W.  681 ;  Amberg  v. 
Kinley,  214  N.  Y.  531,  108  N.  E.  830,  L.R.A. 
1915E  619.  The  Canadian  rule,  however,  is 
that  the  lack  of  fire  escapes  must  be  proved  to 
be  the  cause  of  deathin  order  to  warrant  a  re- 
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covery  therefor.  Birch  v.  Stephenson,  33  Ont. 
L.  Rep.  427. 

An  ordinance  providing  that  every  building 
three  or  more  stories  high,  and  used  as  a 
hotel,  office  building,  theater,  lodging  or 
apartment  house,  etc.,  shall  have  at  least  one 
fire  escape,  and  as  many  more  as  may  be  nec- 
essary for  safety,  has  been  held  to  be  manda- 
tory though  tlie  location  of  the  escapes  were 
subject  to  the  approval  of  a  designated  offi- 
cial. Mullins  V.  Nordlow,  170  Ky.  169,  185  S. 
W.  825.  Under  a  similar  statute  it  has  been 
held  that  the  owner  cannot  wait  until  directed 
by  the  official  before  providing  fire  escapes. 
Goetz  V.  Duffy,  215  N.  Y.  53,  109  N.  E.  113. 
Under  a  like  statute,  the  duty  has  been  held 
to  arise  when  the  statute  takes  effect  and 
not  when  the  notice  is  given  by  the  officer. 
Greene  v.  L.  Fish  Furniture  Co.  272  111.  148, 
111  N.  E.  725;  Lichtenstein  v.  L.  Fish  Furni- 
ture Co.  272  111.  191,  111  N.  E.  729. 

Where  a  statute  makes  it  the  duty  of  the 
owner  of  a  building  to  erect  fire  escapes  that 
are  easily  accessible,  it  is  the  owner's  duty  to 
provide  additional  fire  escapes  whenever  his 
tenants  by  partitioning  the  building  make  it 
necessary.  Goetz  v.  Duffy,  215  N.  Y.  53,  109 
N.  £.  113.  Where  a  statute  makes  the  o¥m- 
er's  failure  to  provide  fire  escapes  a  mis- 
demeanor, it  is  the  duty  of  the  owner  and  not 
of  the  tenant  to  erect  fire  escapes.  Labor, 
etc.  Depart.  22  Pa.  Dist.  1037. 

A  statute  requiring  the  erection  of  fire 
escapes  on  factories  consisting  of  three  or 
more  stories  in  height,  applies  to  a  building 
consisting  of  three  stories,  the  floor  of  one 
of  which  is  the  ground.  Amberg  v.  Kinley, 
214  N.  Y.  631,  108  N.  E.  830,  L.RJk.l915E 
519. 

In  England  it  is  held  that  a  statute  which 
gives  a  committee  the  power  to  make  such 
regulations  as  it  may  deem  fit  for  the  pro- 
tection from  fire  in  certain  public  buildings 
applies  to  buildings  already  existing.  Lon- 
don County  Council  v.  Hall  of  Arts  and  Sci- 
ences Corp.  110  L.  T.  N.  S.  (Eng.)  28. 

A  landlord  cannot  by  a  stipulation  in  the 
lease  avoid  compliance  with  a  statute  requir- 
ing fire  escapes  which  was  enacted  for  the 
protection  of  the  tenants.  Mullins  v.  Nord- 
low, 170  Ky.  169,  185  S.  W.  825.  Nor  can  a 
tenant  waive  the  provisions  of  such  a  statute. 
Burt  V.  Nichols,  264  Mo.  1,  173  S.  W.  681. 
As  between  the  owner  and  the  lessee,  however, 
the  latter  may  contract  to  erect  the  fire 
escapes,  and  thus  relieve  the  owner  of  his 
duty  to  the  lessee.  Thus,  in  the  reported  case 
it  appears  that  a  lessee  agreed  that  he  would 
keep  the  premises  in  good  repair,  that  the 


owner  would  not  be  required  to  spend  any 
money  on  the  premises  except  for  taxes,  and 
that  the  lessee  would  not  suffer  therein  anv 
violation  of  any  of  the  state  or  city  laws. 
After  the  lessee  had  used  the  premises  for  two 
years,  the  lessor  was  notified  to  erect  another 
fire  escape.  He  declined  on  the  ground  that 
it  was  the  duty  of  the  lessee.  The  owner's 
contention  is  sustained,  the  court  holding  that 
the  statute  applied  to  the  hotel  keeper  and 
not  to  the  owner  of  the  building.  In  Lodge 
Room  Co.  V.  Pacific  Bond,  etc.  Co.  84  Wash. 
150,  146  Pac.  376,  involving  a  lease  con- 
taining provisions  similar  to  those  litigat- 
ed in  the  reported  ca^,  it  appeared  that  after 
the  lessee  had  taken  possession,  he  was  re- 
quired to  erect  a  fire  escape.  He  complied 
with  the  order  and  sued  his  lessor  for  reim- 
bursement. It  was  held  that  the  lessor  was 
not  liable.  The  court  stated  the  reasons  for 
its  decision  as  follows:  ''We  are  clear  that 
the  respondent,  having  undertaken  to  make 
the  necessary  alterations  at  its  own  expense, 
and  having  contracted  with  the  full  knowledge 
of  the  provisions  of  the  city  ordinances  which 
is  charged  to  every  citizen,  could  not  there- 
after complain  that  the  failure  of  the  appel- 
lant to  make  the  premises  conform  to  those 
ordinances  in  order  that  they  might  be  used 
for  a  lodge  room  was  a  breach  of  any  of 
the  terms  of  the  lease,  either  express  or  im- 
plied." 

Where  a  statute  requires  the  erection  of 
fire  escapes  or  makes  further  provisions  rela- 
tive to  their  maintenance,  the  question  wheth- 
er a  person  has  complied  with  the  statute  is 
one  for  the  jury.  Lichtenstein  v.  L.  Fish 
Furniture  Co.  272  111.  191,  111  N.  E.  729; 
Hunt  V.  L.  Fish  Furniture  Co.  187  111.  App. 
326;  Devine  v.  L.  Fish  Furniture  Co.  180  111. 
App.  136;  Wardwell  v.  Cameron,  126  Minn. 
149,  148  N.  W.  110;  Bi  ';  v.  Nichols,  264  Mo. 
1,  173  S.  W.  681. 

When  it  is  the  landlord's  duty  to  erect  a 
fire  escape,  his  liability  for  the  result  of  a 
failure  to  do  so,  extends  to  a  subtenant's 
guest,  Wardwell  v.  Cameron,  126  Minn.  149, 
148  N.  W.  110;  and  to  a  tenant's  lodgers 
though  the  lease  prohibits  the  subletting  of 
any  part  of  the  premises.  Mullins  v.  Mord- 
low,  170  Ky.  169,  186  S.  W.  825. 

It  has  been  held  that  a  statute  requirin^r 
the  erection  of  fire  escapes  and  providing  that 
penalties  for  its  violation  may  be  recovered 
by  a  specified  officer,  does  not  give  a  civil 
right  of  action  to  an  injured  party,  who  must 
recover  if  at  all  in  a  common-law  action  for 
negligence.  Evers  v.  Davis,  86  N.  J.  L.  196, 
90  Atl.  677. 
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Libel  amd  Slander  •»  Defamatory  Words 
—  ItangnAeo  Not  Imputing  Crime. 

A  libel,  as  applicable  to  individuals,  is  a 
malicious  publication,  expressed  either  in 
printing  or  writing,  or  by  signs  or  pictures, 
tending  either  to  blacken  the  memory  of 
one  dead  or  the  reputation  of  one  alive,  and 
to  expose  him  to  public  hatred,  contempt,  or 
ridicule;  any  written  slander,  though  merely 
tending  to  render  the  party  liable  to  disgrace, 
ridicule,  or  contempt,  being  sufficient  to  con- 
stitute a  libel  though  it  does  not  impute  any 
definite    infamous    crime. 

[See  generally  116  Am.  St.  Rep.  804.] 

PriTllese  —  Statement  in  Response  to 
Assertion  of  Claim. 

Defendant  lumber  company  having  shipped 
a  car  load  of  hay  to  complainant,  he  claimed 
a  shortage  and  placed  his  claim  with  attor- 
neys for  collection.  They  wrote  defendant 
lumber  company,  and  in  reply  received  a  com- 
munication denying  any  shortage  and  closing 
H'ith  a  statement  that  it  was  just  a  case 
where  the  writer  thought  complainant  wanted 
to  get  $10  allowance  on  a  car  of  hay.  Held, 
that  such  statement  was  not  only  strictly 
true,  but  was  not  an  improper  manner  of 
characterizing  complainant's  claim,  and  was 
not  therefore  libelous. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  complainant,  through  his  attor- 
neys, made  claim  on  defendant  lumber  com- 
pany for  a  shortage  in  a  shipment  of  hay 
and  defendant  company  replied,  denying  any 
shortage  and  stating  that  in  its  opinion  it 
was  just  a  case  where  complainant  wanted  to 
get  $10  allowance  on  a  car  of  hay,  the  case 
was  one  of  qualified  privilege,  and  complain- 
ant could  not  recover  for  an  alleged  \\\w\ 
contained  in  the  letter  to  his  attorneys,  in 
the  absence  of  proof  of  malice. 

[See  note  at  end  of  this  case.] 

Publication  of  Libel  —  Wbat  Consti- 
tutes. 

Where  complainant  sought  to  collect  a 
claim  through  a  firm  of  attorneys  against 
defendant,  the  sending  of  a  letter  contain- 
ing an  alleged  libel  by  defendant  to  com- 
plainant's attorneys  constituted  a  sufficient 
publication. 

Appeal  from  Superior  Court,  Perquimans 
county:   Febouson,  Judge. 

Action  for  libel.  W.  T.  Brown,  plaintiff, 
and  Elm  City  Lumber  Company  et  al.,  defend- 


[9]  This  is  an  action  to  recover  damages  for 
an  alleged  libel.  The  plaintiff  and  plaintiff's 
witnesses  testified  substantially  to  the  follow- 
ing facts:  That  in  October,  1912,  the  plain- 
tiff purchased  from  the  Elm  City  Lumber 
Company,  through  correspondence  with  N.  E. 
Mohn,  a  car-load  of  hay.  That  the  hay  was 
shipped  with  bill  of  lading  and  draft  attached, 
[10]  and  plaintiff  had  to  pay  for  same,  be- 
fore inspecting  or  weighing  it.  That  hay  was 
purchased  "weight  guaranteed."  That  upon 
inspecting  same,  plaintiff  found  a  part  of  it 
to  be  of  inferior  quality,  and  also  a  shortage 
of  867  pounds  in  weight.  That  he  thereupon 
sent  a  statement  to  the  Elm  City  Lumber 
Company,  containing  various  items,  all  of 
which  were  settled,  except  the  plaintiff's 
claim  for  shortage,  which  he  sent  to  Moore  & 
Dunn,  attorneys,  of  New  Bern,  N.  C,  for  col- 
lection. It  is  admitted  in  said  company's 
answer  that  plaintiff's  claim  for  shortage  was 
presented  to  said  company  by  Moore  &  Dunn. 
Whereupon  the  defendant  company,  through 
defendant  N.  £.  Mohn,  wrote  to  said  Moore 
&  Dunn  the  letter  upon  which  this  action  is 
based,  in  words  and  figures  as  follows: 

Messers.  Moore  &  Dunn,  New  Berne,  N.  C. 

Dear  Sirs: — We  have  your  favor  of  the  5th, 
and  note  your  remarks  in  regard  to  the  claim 
against  us  sent  you  by  W.  T.  Brown  of  Hert- 
ford, N.  C.  This  claim  for  which  Mr.  Brown 
contends  is  for  a  difference  of  weight  on 
car  of  hay  that  we  shipped  this  party  some 
time  ago.  He  gave  us  the  weights  as  he 
states  he  received  them  from  the  car,  whereas 
both  the  writer  and  the  party  who  shipped 
this  car  of  hav  for  us  tallied  the  car  when  it 
was  loaded  at  Shippensburg,  Pa.  We  wrote 
Mr.  Brown  when  he  made  this  claim  that  he 
must  be  mistaken  in  his  tally,  from  the  fact 
that  we  know  that  the  hay  as  invoiced  to  him 
was  absolutely  correct.  This  car  was  shipped 
to  W.  T.  Brown  last  October,  when  the  writer 
was  in  Pennsylvania,  and  personally  looked 
after  this  shipment.  Had  this  not  been  the 
case,  we  would  have  then  entertained  Mr. 
Brown's  claim.  It  is  just  a  case  where  we 
think  Mr.  Brown  wanted  to  get  $10  allowance 
on  a  car  of  hay. 

Yours  very  truly, 

Elm  City  Lumber  Company. 

Upon  receipt  of  this  letter,  Moore  &  Dunn 
wrote  the  plaintiff,  declining  to  further  prose- 
cute his  claim. 

The  jury  found  the  issues  submitted  for  the 
plaintiff  and  returned  a  verdict  for  $200. 
This  verdict  his  Honor  set  aside,  not  as  a 
matter  of  discretion,  but  as  a  matter  of  law, 
and  the  plaintiff  excepted  and  appealed. 
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P.  W.  McMuUan  and  Ward  d  Thompson 
for  appellant. 

Charles  Whedbee  and  Moore  d  Dunn  for 
appellees. 

Allen,  J. — ^A  libel,  as  applicable  to  in- 
dividuals, is  a  malicious  publication  expressed 
either  in  printing  or  writing,  or  by  signs,  or 
pictures,  tending  either  to  blacken  the  memory 
of  one  dead  or  the  reputation  of  [11]  one 
alive,  and  to  expose  him  to  public  hatred, 
fontcmpt,  or  ridicule.  It  is  any  written 
slander,  though  merely  tending  to  render  the 
party  liable  to  disgrace,  ridicule,  or  contempt, 
and  it  need  not  impute  any  definite  in- 
famous crime.   Simmons  v.  Morse,  51  N.  C.  7. 

Tested  by  this  rule,  there  is  no  libel  in  the 
letter  written  by  the  agent  of  the  defendant 
unless  it  is  contained  in  the  last  sentence, 
as  all  the  remaining  part  of  the  letter  is  a 
statement  of  facts,  couched  in  respectful  lan- 
guage. 

The  letter  was  not  w^ritten  voluntarily,  but 
in  reply  to  a  demand  for  payment  of  a  claim, 
and  more  latitude  is  permissible  in  communi- 
cations of  this  character  where  a  failure  to 
answer  may  furnish  some  evidence  of  the 
justice  of  the  claim. 

Lord  Denman,  speaking  of  a  letter  written 
in  reply  to  one  refusing  payment  of  rent,  said 
in  Tuson  v.  Evans,  12  Ad.  &  El.  175,  40  E.  C. 
L.  733:  "Some  remark  from  the  defendant 
on  the  refusal  to  pay  the  rent  was  perfectly 
justifiable,  because  his  silence  might  have 
been  construed  into  an  acquiescence  in  that 
refusal,  and  so  might  have  prejudiced  his 
case  upon  any  future  claim;  and  the  defend- 
ant would,  therefore,  have  been  privileged  in 
denying  the  truth  of  the  plaintiffs  statement. 
But,  upon  consideration,  we  are  of  the  opin- 
ion that  the  learned  judge  was  quite  right  in 
considering  the  language  actually  used  as 
not  justified  by  the  occasion.  Any  one,  in 
the  transaction  of  business  with  another,  has 
a  right  to  use  language  bona  fide  which  is 
relevant  to  that  business,  and  which  a  due 
regard  to  his  own  interest  makes  necessary, 
even  if  it  should  directly,  or  by  its  conse- 
quences, be  injurious  or  painful  to  another; 
and  this  is  the  principle  on  which  privileged 
communication  rests;  but  defamatory  com- 
ments on  the  motives  or  conduct  of  the  party 
with  whom  he  is  dealing  do  not  fall  within 
that  rule.  It  was  enough  for  the  defendant's 
interest,  in  the  present  case,  to  deny  the  truth 
of  the  plaintiff's  assertion.  To  characterize 
that  assertion  as  an  attempt  to  defraud,  and 
a«  mean  and  dishonest,  was  wholly  unneces- 
sary. This  case,  therefore,  was  properly  left 
to  the  jury ;  and  there  will  be  no  rule." 

In  the  construction  of  publications  alleged 
to  be  libelous,  "The  general  rule  is  that  words 
are  to  be  taken  in  the  sense  which  is  most 
obvious   and    natural   and   according   to  the 


ideas  that  they  are  calculated  to  convey  to 
those  to  whom  they  are  addressed.  The  prin- 
ciple of  common  sense  which  now  governs  in 
the  construction  of  words  requires  that  courts 
shall  understand  them  as  other  people  would. 
The  question  always  is,  How  would  ordinary 
men  naturally  understand  the  language? 

''It  is  not  tlie  ingeniously  possible  constnic- 
tion,  but  the  plainly  normal  construction, 
which  determines  the  question  of  libel  or  no 
libel,  and  in  ascertaining  whether  the  words 
are  actionable  or  not  the  court  will  not  resort 
to  any  technical  construction  of  the  language 
or  consider  its  [12]  grammatical  structure, 
but,  instead  of  ineasuring  the  injury  by  the 
literal  force  of  the  words,  will  look  solely  to 
the  meaning  which  the  words  were  naturally 
calculated  to  convey.  ...  In  determin- 
ing the  actionable  quality  of  words  the  entire 
conversation  or  writing  must  be  considered. 
In  ascertaining  the  meaning  of  a  particular 
phrase  or  sentence  it  must  be  construed  in 
connection  with  the  remainder  of  the  pub- 
lication of  which  it  forms  a  part.  A  single 
phrase,  if  standing  alone  or  used  in  a  different 
connection,  may  be  capable  of  a  meaning  of 
which  it  is  not  susceptible  in  the  connection 
in  which  it  is  actually  used."  18  Am.  &  Eng. 
Enc.  of  Law  (2d  ed.)  974  et  aeq.  "The  fact 
that  supersensitive  persons,  with  morbid 
imaginations,  may  be  able  by  reading  between 
the  lines  of  an  article  to  discover  some  de- 
famatory meaning  therein  is  not  sufficient  to 
make  it  libelous."  Reid  v.  Providence  Jour- 
nal Co.  20  R.  L.  120,  37  Atl.  637. 

If  these  rules  of  construction  are  applied 
to  the  letter  in  controversy  the  language  may 
be  distorted  into  a  charge  of  fraud;  but  con- 
sidered naturally,  the  last  sentence  is  noth- 
ing but  another  form  of  denying  liability. 
The  defendant  had  the  right  to  say  he  had 
weighed  the  hay  and  there  was  no  shortage, 
and  that  therefore  he  would  not  pay  the 
claim,  and  this  statement  of  fact  implied 
dishonesty,  if  there  is  any  such  implication 
in  the  letter,  as  much  as  the  statement  in  the 
last  sentence  to  the  effect  that  the  writer 
thought  it  was  just  a  case  where  the  plain- 
tiff wanted  an  allowance  on  a  oar  of  hav. 

The  sentence  complained  of  is  strictly  true, 
as  both  the  plaintiff  and  the  defendant  agree 
that  the  plaintiff  did  want  an  allowance  up- 
on the  car  of  hay,  and  the  evidence  of  the 
plaintiff,  if  we  understand  it  correctly,  tends 
strongly  to  prove  that  at  least  a  part  of  the 
claim  made  against  the  defendant  was  un- 
founded. 

Tlie  plaintiff  testified:  "The  bill  of  lading 
and  freight  bill  for  the  movement  of  the  ship* 
ment  showed  the  weight  of  the  car  to  be 
21,600  pounds,  and  it  was  invoiced  and  paid 
for  by  me  as  21,495  pounds."  And  again: 
"There  is  usually  an  allowance  of  1  per  cent 
for  weights  on  hay.    These  weights  are  guar- 
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anteed  to  be  within  1  per  cent.  I  never  made 
any  reduction  lor  this  1  per  cent;  they  never 
asked  me.  I  wrote  them  a  letter  in  which  I 
stated  to  them  that  I  weighed  the  hay  myself 
and  after  making  an  allowance  of  1  per  cent 
charged  them  with  the  balance.  As  a  matter 
of  fact,  I  never  made  any  such  allowance  of 
1  per  cent,  and  continued  to  sent  the  state- 
ment for  shortage  of  867  pounds.  I  do  not 
know  of  this  1  per  cent  until  after  the  state- 
ment was  sent." 

If  this  evidence  is  true — and  the  plaintiff 
cannot  complain  that  it  should  be  acted  on, 
as  it  is  his  own — ^he  wrote  the  defendant  that 
he  had  made  a  deduction  of  1  per  cent,  or 
216  pounds  if  calculated  according  to  the  bill 
of  lading  and  freight  bill,  or  214  pounds  if 
calculated  on  the  [13]  invoice,  when  he  had 
not  done  so,  and  he  was  making  a  claim  for  a 
shortage  of  867  pounds  when  upon  his  own 
showing  it  ought  to  have  been  reduced  by  214 
or  216  pounds. 

In  the  light  of  these  circumstances  and 
considering  the  occasion  and  the  letter  as  a 
whole,  we  are  of  opinion  that  the  plaintiff 
cannot  maintain  his  action  upon  his  showing. 

If,  however,  the  publication  was  libelous, 
there  is  another  fatal  defect  in  the  plaintiff's 
case. 

It  is  admitted  in  the  plaintiff's  brief,  and 
the  authorities  all  sustain  the  position,  that 
the  occasion  of  writing  the  letter  by  the  agent 
of  the  defendant  wa^  one  of  qualified  privi- 
lege, and  as  was  said  in  Ramsey  v.  Cheek, 
109  N.  C.  274,  13  S.  E.  775,  "In  this  class  of 
cases,  an  action  will  lie  only  where  the  party 
is  guilty  of  falsehood  and  express  malice. 
13  Am.  &  Eng.  Enc.  of  Law  406.  Express 
malice  is  malice  in  fact,  as  distinguished 
from  implied  malice,  which  is  raised  as  a 
matter  of  law  by  the  use  of  words  libelous 
per  «c,  when  the  occasion  is  not  privileged. 

"Proof  that  the  words  are  false  is  not  suf- 
ficient evidence  of  malice  unless  there  is  evi- 
dence that  the  defendant  knew,  at  the  time 
of  using  them,  that  they  were  false.  Foun- 
tain V.  Boodle,  3  Q.  B.  5,  43  E.  C.  L.  605; 
Odgers,  supra,  275.  That  the  defendant  was 
mistaken  in  tlie  charges  made  by  him  on  such 
confidential  or  privileged  occasion,  is,  taken 
alone,  no  evidence  of  malice.  Kent  v.  Bon- 
gartz,  15  R.  I.  72,  22  Atl.  1023,  2  Am.  St. 
Rep.  870,  and  cases  cited. 

"We  do  not  assent  to  the  opposite  doctrine 
which  would  seem  to  be  laid  down  by  Pearson, 
J.,  in  Wakefield  v.  Smithwick,  49  *N.  C.  327, 
which  is  not  supported  by  the  authority  he 
cites,  and,  doubtless,  intended  to  follow;  for 
if  the  words  are  true,  a  defendant  does  not 
need  the  protection  of  privilege.  It  is  when 
they  are  false  that  he  claims  it.  To  strip  him 
of  such  protection  there  must  be  falsehood 
and  malice.  To  hold  that  falsehood  is  itself 
proof   of  imalioe   in   such  cases   reduces   the 
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protection  to  depend  on  a  presumption  of  the 
truth  of  the  charges." 

There  is  in  the  plaintiff's  evidence  a  total 
failure  of  proof  of  malice,  and  there  is  noth- 
ing in  the  record  or  in  the  letter  which  shows 
or  has  a  tendency  to  prove  that  the  defend- 
ant did  not  act  in  good  faith  and  did  not 
believe  the  statements  he  made  to  be  true. 

We  are  inclined  to  disagree  with  his  Honor 
in  the  ruling  that  the  sending  of  the  letter  to 
the  attorneys  of  the  plaintiff  was  not  a  pub- 
lication. 

The  case  of  Dickinson  v.  Hathaway,  122 
La.  644,  48  So.  13G,  seems  to  sustain  the 
ruling,  althoi^h  it  does  not  clearly  appear 
from  the  statement  of  facts  that  the  letter  in 
that  case  was  read  by  the  attorneys,  and  the 
case  of  Alabama,  etc.  R.  Co.  v.  Brooks,  69 
Miss.  168,  13  So.  847,  30  Am.  St.  Rep.  529, 
holds  to  the  contrarv. 

[14]   Being  of  opinion,  however,  that  the 
judgment  is  correct,  it  will  not  be  disturbed, 
because  based  upon  a  reason  to  which  we  do 
not  give  our  assent.    Hughes  v.  McNider,  n 
N.  C.  248;   Hughes  v.  Hodges,  94  N.  C.  56. 

Affirmed. 

NOTE. 

Statement  in.  Response  to  Eztra-Jndi- 
oial  Assertion  of  Civil  Liability  as 
Actionable  Ubel  or  Slander. 

Actionable  Character  of  Statement. 

As  a  broad  rule,  a  statement  made  in  re- 
sponse to  an  extra-judicial  assertion  of  civil 
liability  constitutes  actionable  libel  or  slander 
if  the  person  making  the  assertion  is  thereby 
charged  unqualifiedly  and  unequivocally  with 
crime  or  other  conduct  of  a  disgraceful  char- 
acter. Ivey  V.  Pioneer  Sav.  etc.  Co.  113  Ala. 
349,  21  So.  531;  Rice  v.  Simmons,  2  Har. 
(DeL)  417,  31  Am.  Dec.  766;  Creelman  v. 
Marks,  7  Blackf.  (Ind.)  281.  See  also  Mer- 
rill V.  Marshall,  113  111.  App.  447. 

Thus  in  Creelman  v.  Marks,  supra,  it  ap- 
peared that  the  defendant  had  previously 
made  a  promissory  note  to  the  plaintiff 
and  another  person  and  a  suit  was  pending 
on  same,  and  that,  referring  to  that  suit  the 
defendant  stated  in  the  presence  of  others  that 
the  plaintiff  had  sued  him  on  a  note  he  had 
never  signed,  and  that  the  plaintiff  had  signed 
his  name  to  the  note  without  his  permis- 
sion. Reversing  a  judgment  for  the  plain- 
tiff the  court  held  that  while  the  latter  part 
of  the  statement  was  slanderous  the  first  part 
was  not.  In  Ivey  v.  Pioneer  Sav.  etc.  Co. 
113  Ala,  349,  21  So.  531,  it  was  held  that  a 
letter  written  by  the  defendant's  attorney  to 
his  client's  agent  declaring  that  the  plain- 
tiff had,  knowingly  and  corruptly,  made  and 
attempted  to  collect  against  the  defendant, 
a   charge   for   services   rendered,   greatly    in 
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excess  of  their  fair  value,  for  the  pur- 
pose of  his  own  aggrandizement,  and  in  moral 
fraud  of  the  rights  of  the  defendant,  was 
libelous  per  se  and  actionable.  The  court 
said:  '*The  question  of  importance  is  wheth- 
er the  letter  charged  Ivey  with  having  know- 
ingly and  corruptly  demanded  largely  more 
for  the  service  than  it  was  reasonably 
worth;  and  if  so,  whether  such  a  charge  is 
actionable  per  se.  The  language  pertinent 
to  the  question,  after  showing  that  the  work 
done  by  Ivey  was  to  enter  three  conveyances 
on  the  abstract  is  as  follows:  *In  other 
states  the  charge  would  be  75  cents,  and  such 
a  charge  as  Mr.  Ivey  makes  ($5)  is  simply 
petit  larceny.  If  you  cannot  get  Mr.  Ivey 
to  do  work  for  reasonable  figures  do  not 
have  him  do  it  at  all.  A  charge  of  $1  is 
ample  to  cover  the  amount  of  labor,  and 
we  are  certain  there  is  no  law  authorizing 
any  such  charge  as  he  has  made.  If  you 
have  paid  this  bill  we  want  you  to  collect 
$4  from  Mr.  Ivey  for  overcharge,  and  do 
not  ask  him  to  do  another  cent's  worth  of 
work  for  us  a^ain  in  any  connection.  Get 
alon^  without  it,  in  some  way,  or  pay  some- 
body else  to  do  it,  unless  he  makes  the  mat- 
ter right.  $6  for  three  entries  on  an  ab- 
stract is  about  the  biggest  charge  we  ever 
heard  of.  .  .  .  You  must  make  Mr.  Ivey 
do  the  square  thing  in  this  matter.'  We  are 
of  the  opinion  that  the  plain,  natural  import 
of  this  language  is  that  Mr.  Ivey,  know- 
ingly and  corruptly,  preferred  against  the 
defendant,  and  undertook  to  collect  a  charge 
for  services  rendered,  greatly  in  excess  of 
the  reasonable  and  fair  value  of  the  serv- 
ice. The  highly  excessive  charge  is  repeated 
with  emphasis,  and  all  further  relations  with 
Ivey,  in  any  connection,  emphatically  for- 
bidden, unless  he  makes  the  matter  right. 
The  act  is  given  the  character  of  petit  lar- 
ceny, which  carries  with  it  the  imputation 
that  it  was  wickedly  done;  and  this  thought 
is  accentuated  by  the  injunction  that  Ivey 
must  be  made  to  do  the  'square'  thing  in 
the  matter.  The  term  'square'  was  here  used 
in  the  sense  of  the  following  definitions  given 
by  lexicographers:  'Rendering  equal  jus- 
tice; exact;  fair;  honest.*  .  .  .  Taken 
with  the  context,  which  denounced  the  act 
as  grossly  unreasonable,  and  possessing  char- 
acteristics of  larceny,  the  term  'square*  was 
used  in  this  letter  in  the  sense  of  'honest,* 
and  the  command  was  that  Ivey  must  be 
coerced  to  do  the  honest  thing,  which  implies, 
in  the  connection  used,  that  he  had  been 
dishonest.'*  On  the  other  hand  in  Merrill 
V.  Marshall,  113  111.  App.  447,  an  action  for 
slander,  it  was  held  that  the  defendant,  by 
the  use  of  the  word  "thief,**  did  not  intend 
to  impute  larceny  to  the  plaintiff,  and  that 
the  word  as  used  by  her  was  not  actionable. 
The   same   was   held    as   to   a   statement   of 


the  defendant  that  the  plaintiff  and  her  hus- 
band had  formed  a  conspiracy  to  defraud, 
since  husband  and  wife,  at  common  law, 
are  regarded  as  one  person,  and  to  constitute 
a  conspiracy  there  must  be  at  least  two  per- 
sons. The  court  said:  "The  witnesses  J^n- 
son,  Doolittle  and  Owen,  called  by  plain- 
tiff, were  the  only  witnesses  who  testified 
to  the  utterance  of  the  word  thief  by  the 
defendant,  in  reference  to  the  plaintiff,  and 
it  is  plain  from  their  evidence  that  the  de- 
fendant was  speaking  of  the  plaintiff's  policy 
and  her  claim  against  the  insurance  companv, 
and  that  the  witnesses  so  understood  and 
could  not  have  understood  otherwise,  and 
that  they  did  not  understand  that  the  de- 
fendant meant  or  intended  to  impute  lar- 
ceny to  the  plaintiff.  The  obtaining  an  in- 
surance policy  by  false  representations,  or 
making  an  unfounded  or  unjust  claim  against 
an  insurance  ccnnpany,  is  not  larceny." 

Privileged  Character  of  Statetnent. 

A   statement   in  response   to  an   extra-ju- 
dicial   assertion   of   civil   liability,   made  in 
good   faith   and   without   malice,    is   one  of 
qualified    privilege,    and    is    not    actionable. 
Jacob   V.    Lawrence,    14    Cox   C.    C.    (Eng.) 
321;   Massee  v.  Williams,  207  Fed.  222,  124 
C.   C.   A.   492.     And   see  the   reported  case. 
See  also  Reg.  v.  Veley,  16  L.  T.  N.  S.  (Eng.) 
122;    Campbell  v.  Cochrane,  Sc.   Ct.  Sess.  8 
F.    (Eng.)    205,  Coward  v.  Wellington,  7  C. 
&  P.  531,  32  E.  C.  L.  614;   Com.  v.  Pavitt, 
2   Del.   Co.   Rep.    (Pa.)    16.     Thus  in   Jacob 
V.   Lawrence,   supra,  an   action   for  libel,  it 
appeared   that   the  defendant   received   from 
the  plaintiff's  attorney  a  letter  threatening 
suit   for  defamation   of  character   unless  he 
received  from  him  a  written  apology  and  re 
traction.    The  libel  complained  of  was  a  reply 
by  the  defendant  thereto  explaining  and  justi- 
fying liis  conduct.     Overruling   a  demurrer 
it  was  held  that  the  letter   was  privileged, 
and  that  whether  it  was  within  the  privilege 
possessed  by  the  defendant,  consistently  with 
the  rules  established  by  the  authorities,  was 
a   question   for   the  jury.     The   court    said: 
"Under  these  circumstances,  I  think  the  oc- 
casion  was  clearly  privileged.     The  defend- 
ant was  absolutely  called  upon  to  answer  the 
letter  and  the  charges  it  contained,  and  In 
answering   it   he   was   warranted   in  making 
statements   tending   to   show   that   the    lan- 
guage  he   had   made   use  of  oonceminjif   the 
plaintiff  was  not  unwarrantable,  as  alleged, 
but  justified  by  the  plaintiff^s  conducts     He 
was  entitled  to  state  what  that  conduct  bad 
been  and  to  comment  upon  it.     In   fact   it 
was   hardly   disputed   by   the   plaintiff   that 
the  occasion  in  this  case  was  privileged.     TLif 
contention  rather  was  that  the  ccmtents  of 
the  letter  of  themselves  demonstrated   that 
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the    defendant    had    exceeded    his    privilege. 
His  counsel  further  contended  that,  though 
as  a  general  rule  the  question  of  excess  is 
to  be  determined  by  a  jury,  such  rule  does 
not  apply  where  the  document  constituting 
the    libel    contains    defamatory    matter    not 
relevant  or  pertinent  to  the  matter  in  hand. 
The  privilege,  it  was  argued,  which  the  oc- 
cauion  affords  cannot  extend  to  protect  im- 
putations  or    allegations    disconnected    with 
that  occasion.    Now,  if  the  court  could  clear- 
ly see  upon  the  face  of  the  impeached  docu- 
ment that  the  defendant  has  made  use  of 
his   so-called  privilege,  not  as  a  protection 
and  defense  but  as  an  opportunity  for  mak- 
ing an  attack  upon  the  character  of  the  com- 
plainant,   including   subjects   foreign   to   the 
purposes    and    objects    of    the    privilege,    it 
would   probably   be   in   a   position  to   deter- 
mine that  the  defense  of  privilege  failed,  and 
the  writing  and  publication  being  admitted, 
might   itself  give  judgment  against  the  de- 
fendant.   But  it  appears  to  me  that  the  docu- 
ment   constituting   the   alleged   libel   in   the 
present  case  is  not  open  to  the  imputation 
of  introducing  defamatory  matter  foreign  to 
the  occasion.     The  passage  principally  com- 
plained of  by  the  plaintiff  was  the  passage 
with  which  the  letter  concluded:     *I  should 
suggest   to  you   the   advisability  of   looking 
after  your  costs,   as  a  man  guilty  of  such 
baseness  as  he  has  been  to  me  in  repudiat- 
ing this  debt  cannot  be  trusted.'    This  clause 
in  the  letter,  it  has  been  contended,  alleges 
general  dishonesty  and  untruatworthiness  in 
the  plaintiff,  and  is  not  confined  to  the  mat- 
ters in  dispute.     But  it  appears  to  me  that 
this  passage  is  not  open  to  this  objection. 
The   baseness    alleged    is  most   strictly   con- 
fined to  the  conduct  of  the  plaintiff  towards 
the    defendant    in    repudiating   the    debt    he 
owed  him.    The  defendant  draws  the  inference 
tliat  it  is  possible  or  probable  that,  if  the 
plaintiff  has  refused  to  pay  him  a  debt  of 
a  delicate  and  honorable  character,  he  may 
also  refuse  to   pay  the  attorney  a  debt  of 
an    inferior    and    more   commercial    descrip- 
tion.    This  is  not  to  attach  a  further  and 
different    blot    on    his    character.      It    is    a 
mere  inference  and  deduction  from  what  has 
gone  before,  and   moreover   it  appears  that 
this   suggestion   is  made   in   order  to  cause 
hesitation  and  caution  in  the  mind  of  Mr. 
Rosenthal  as  to  the  prudence  on  his  part  of 
embarking  in  the  menaced   litigation.     The 
tendency  of  the  passage  would  appear  to  have 
been   dissuasive   and   self -protective,   not   ag- 
gressive,   inculpatory,    or    malignant."      In 
Massee   v.   Williams,   207   Fed.   222,   124   C. 
C.  A.  402,  an  action  for  slander,  it  appeared 
^■hat  the  plaintiff  had  sued  the  defendant  pre- 
viously for  breach  of  contraxrt.     At  an  inter- 
view in  a  lawyer's  office  arranged  to  com- 
promise the  pending  suit  it  was  alleged  that 
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the  defendant  called  the  plaintiff  a  thief  and 
scoundrel.  Reversing  a  judgment  for  the 
plaintiff  the  court  said;  "The  defendant's 
answer  was  a  denial  of  all  slanderous  utter- 
ances. His  contention  was,  as  stated  by  the 
court,  and  there  is  evidence  tending  to  sus- 
tain it,  that  his  statements  were  made  in 
good  faith,  without  malice,  and  with  refer- 
ence to  the  attempted  compromise  of  the  then 
pending  suit,  and  that  under  all  the  circum- 
stances, and  in  view  of  the  previous  deal- 
ings of  the  parties,  whatever  statements  he 
made  were,  on  account  of  .plaintiff's  miscon- 
duct in  such  dealings,  believed  to  be  true. 
He  had  a  right  at  such  interview  for  his 
own  protection  to  state  his  defenses  to  the 
action  brought  against  him,  although  his 
statements  involved  fraud  and  misconduct  on 
the  part  of  the  plaintiff  or  were  intemperate 
or  excessive  from  overexcitement  .  .  . 
and  if,  in  good  faith  and  from  reasonable 
cause,  he  believed  that  he  had  a  valid  defense 
to  the  action  for  breach  of  contract,  resting 
on  plaintiff's  embezzlement^  misappropria- 
tion of  funds,  and  obtaining  money  under 
false  pretenses,  knowledge  of  such  defense 
was  a  matter  of  interest  to  both  the  plain- 
tiff and  his  counsel  and  under  such  circum- 
stances as  the  defendant  claims,  might  prop- 
erly be  communicated  to  them,  although  the 
communication  necessarily  contained  crimina- 
tory matter  which,  but  for  the  privilege, 
would  be  slanderous  and  actionable."  So  in 
Reg.  V.  Veley,  16  L.  T.  N.  S.  (Eng.)  122, 
an  attorney's  response  to  charges  made 
against  a  client  in  newspapers,  written  with- 
out malice  and  to  vindicate  the  client's  char- 
acter was  held  to  be  privileged. 

A  statement  in  response  to  an  extra-judi- 
cial assertion  of  civil  liability,  made  malic- 
iously, without  belief  in  its  truth,  or  in 
excess  of  what  the  occasion  requires,  is  not 
privileged  and  is  actionable  as  libel  or  slan- 
der. Huntley  v.  Ward,  6  C.  B.  N.  S.  514, 
96  E.  C.  L.  514,  6  Jur.  N.  S.  18;  Benner 
V.  Edmonds,  30  Ont.  676;  Preston  v.  Frey, 
91  Cal.  107,  27  Pac.  533;  Alabama,  etc.  R. 
Co.  v.  Brooks,  69  Miss.  168,  13  So.  847,  30 
Am.  St.  Rep.  528.  See  also  Alderson  v. 
Kahle  reported  in  full  ante,  this  volume,  at 
page  661.  Thus  in  Preston  v.  Frey,  supra,  it 
appeared  that  the  plaintiff  had  heard  that 
the  defendant  was  speaking  disrespectfully  of 
her  and  circulating  slanders  and  she  wished 
her  to  retract  the  slanders  and  sign  a  paper 
to  that  effect.  At  the  plaintiff's  request,  the 
parties  met  at  the  office  of  an  attorney  to 
talk  the  matter  over,  and,  if  possible,  settle 
their  difficulties.  The  defendant  refused  to 
sign  any  paper  and  proceeded  to  make  the 
statements  complained  of  in  regard  to  the 
plaintiff's  past  life.  Affirming  a  judgment 
for  the  plaintiff  the  court  said:  "The  claim 
that  the  findings  were  not  justified  by  the 
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evidence  is  rested  upon  the  assumption  that 
the  slanders  were  spoken  under  circum-- 
stances  which  made  them  privileged  com- 
munications. A  privileged  communication 
is  one  made  'without  malice,  to  a  person  in- 
terested therein,  by  one  who  is  also  inter- 
ested, or  by  one  who  stands  in  such  a  relation 
to  the  person  interested  as  to  afford  a  reason- 
able ground  for  supposing  the  motive  for  the 
communication  innocent,  or  who  is  requested 
by  the  person  interested  to  give  the  informa- 
tion/ Here  the  words  were  spoken  *in  a 
spiteful,  malicious  manner,'  to  one  who  was 
not  interested  therein,  and  who  repeatedly 
told  the  speaker  that  he  did  not  want  to 
hear  them.  They  were  spoken  voluntarily, 
as  shown  by  the  testimony  of  Walker  and 
admitted  by  Mrs.  Frey,  no  one  at  the  meet- 
ing having  asked  her  to  repeat  them.  Walk- 
er says  he  'had  been  retained  by  neither  one 
of  them  in  any  way,  shape,  or  form,  as  a 
counsel  or  lawyer.*  Under  these  circum- 
stances, the  statements  complained  of  were, 
in  our  opinion,  rightly  held  by  the  court 
below  to  be  malicious  slanders,  and  not 
privileged  communications."  In  Alabama, 
etc.  R.  Co.  V.  Brooks,  69  Miss.  168,  13  So. 
847,  30  Am.  St.  Rep.  628,  which  was  an 
action  for  libel  based  on  a  letter  written  by 
the  superintendent  of  the  defendant  railroad, 
it  appeared  that  the  plaintiff  had  checked 
his  valise  on  the  defendant's  road  and  it  was 
lost.  In  reply  to  a  claim  made  by  the  plain- 
tiff's attorneys  the  superintendent  of  the 
railroad  stated  that  the  plaintiff  took  the 
valise  away  himself.  Affirming  a  judgment 
for  the  plaintiff  the  court  said:  "The  court, 
by  instructions  to  the  jury,  gave  to  the  de- 
fendant the  benefit  of  its  defense  that  the  let- 
ter alleged  to  be  libelous  was  in  reply  to  a 
communication  from  the  plaintiff's  attorneys. 
It  told  the  jury  that  the  circumstances  creat- 
ed a  qualified  privilege,  and  that  the  de- 
fendant could  only  be  liable  upon  proof  of 
malice,  or  the  absence  of  honest  belief  in  the 
truth  of  the  statements  contained  in  the 
let  ter ;  in  other  words,  that  the  defendant  was 
not  liable  if  its  servant,  in  making  reply  to 
the  letter  of  the  attorneys,  kept  himself  with- 
in the  privilege  of  the  occasion,  but  was  lia- 
ble if  he  took  advantage  of  the  opportunity 
afforded  by  the  occasion  to  maliciously  libel 
him,  or  to  write  concerning  him  libelous  mat- 
ter which  he  did  not  believe  to  be  true. 
That  Bond  intended  by  his  letter  to  charge 
the  plaintiff  with  larceny  of  the  lost  bag- 
gSLge,  or  with  having  lawfully  taken  it  away 
and  then  to  have  conceived  the  purpose  of 
fraudulently  recovering  its  value  from  the 
defendant  by  reason  of  his  yet  having  its 
check  in  his  possession,  was  admitted  by  him 
while  testifying.  It  is  true  he  aflirmed  that 
he  honestly  believed  these  facts  to  be  true, 
but  whether  he  did  or  did  not  so  believi?  was 


a  question  for  the  determination  of  the 
jury,  and  his  assertion  is  not  conclusive  of 
what  the  motive  was.  .  .  .  The  plaintiff, 
recognizing  the  occasion  of  the  publication 
as  privileged,  assumed  the  burden  of  estab- 
lishing the  malice  of  the  defendant's  super- 
intendent, and  by  the  verdict  of  the  jury 
shows  that  he  has  supported  his  contention 
in  that  behalf.  We  are  not  prepared  to 
say  that  the  verdict  is  not  correct."  In 
Benner  v.  Edmonds,  30  Ont.  676,  an  action 
for  libel  and  slander,  it  appeared  that  the 
jury  found  for  the  plaintiff  as  to  the  libel 
and  for  the  defendant  as  to  the  slander. 
The  evidence  showed  that  the  all<^ed  libel 
was  contained  in  a  letter  written  by  the  de- 
fendant to  the  plaintiff's  mother,  which  vsb 
provoked  by  a  letter  to  the  defendant  from 
the  plaintiff's  attorney  threatening  an  action 
for  defamation.  It  was  held  that  the  letter 
written  was  not  privileged,  Meredith,  C. 
J.  saying:  "I  do  not  think  the  case  is 
brought  within  the  rule  so  as  to  make  the 
occasion  in  this  case  privileged.  The  letter 
was  not  written  in  answer  to  the  letter  of 
Mrs.  Benner's  solicitors;  that  letter  was  not 
answered,  but,  the  threatened  action  having 
been  brought,  the  defendant  wrote  his  letter 
not  to  the  solicitors,  but  to  Mrs.  Benner  her- 
self, and  with  the  avowed  purpose  of  pre- 
venting her  from  proceeding  with  her  ac- 
tion. The  statements  in  it  were  not,  I  think, 
confined  to  the  matter  in  hand,  but  in  mak- 
ing them  the  defendant  went  out  of  his  way 
to  make  a  serious  and,  as  the  jury  has 
found,  unwarrantable  charge  against  the 
plaintiff,  who  was  not  a  party  to  the  litiga- 
tion, and  the  effect  upon  her  of  the  state- 
ments which  the  defendant  was  charged  with 
making  had  nothing  to  do  with  it.  The  de- 
fendant attempted  to  justify  his  reference 
to  the  plaintiff  because  the  effect  upon  her 
of  his  alleged  statements  was  complained  of 
in  the  letter  of  the  solicitors.  I  am  not  dis- 
posed to  narrowly  limit  the  scope  of  the 
rule  which  the  defendant  invokes;  but  in 
this  case,  so  far  from  the  letter  beinjr,  in 
my  opinion,  an  honest  attempt  by  the  defend- 
ant to  defend  his  own  interests  in  the  ref- 
erences to  the  plaintiff,  every  line  of  it  seems 
to  me  to  be  pregnant  with  malice,  and,  ac- 
cording to  the  finding  of  the  jury  on  the 
defense  of  justification,  the  writing  of  it 
appears  to  have  been  an  attempt  on  the  de- 
fendant's part,  by  making  a  cruel  and  un- 
founded charge  against  the  plaintiff,  to  deter 
her  mother  from  proceeding  with  the  action 
which  she  had  brought  against  him  for  the 
vindication  of  the  wrongs  which  she  charged 
the  defendant  with  having  committed  upon 
herself.  Had  the  letter  been  written  in  re- 
ply to  the  solicitors'  letter,  something  miglit 
have  been  said  for  the  defense  which  is  set 
up,  tliough  even  then  I  doubt  whether  the 
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occasion  would  have  been  privileged."  In  Same. 
Huntley  v.  Ward,  6  C.  B.  N.  S.  514,  Oo 
E.  C.  L.  514,  6  Jur.  N.  S.  18,  it  was  held 
that  a  communication  in  answer  to  a  letter 
from  the  plaintiff's  attorney,  although  it  was 
written  without  any  sinister  motive  and 
with  a  bona  fide  belief  in  its  truth,  was  not 
privileged.  The  court  said  that  the  letter 
was  not  confined  to  an  explanation  of  the 
nature  or  history  of  the  words,  or  the  act 
in  question,  between  the  parties,  but  dealt 
in  general  gross  abuse  of  the  plaintiff's  char- 
acter. See  also  Jacob  v.  Lawrence,  14  Cox. 
C.  C.  (Eng.)  321. 
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Master    amd    SerTant  —  Negligence   ^ 
Failura  t#  Block  Guard  Rail. 

Negligence  by  an  employer  cannot  be  de- 
termined, as  a  matter  of  law,  upon  the  opin- 
ion of  experts  as  to  whether  a  given  course  of 
conducting  a  business  is  negligence,  where 
the  question  involves  matters  as  to  which 
common  knowledge,  and  observation  has  evi- 
dential weight,  such  evidence  being  entitled 
to  the  jury's  consideration,  along  with  the 
other  evidence  on  the  question;  and  hence, 
in  an  action  against  a  railroad  company  for 
the  death  of  a  brakeman  by  catching  his 
foot  in  the  unblocked  space  between  the 
guard  and  main  rail,  it  could  not  be  said  that 
defendant  was  not  negligent  in  not  guard- 
ing the  space  between  rails  by  blocking  it, 
because  some  qualified  railroad  men  testi- 
fied that  blocking  such  space  did  not  make 
it  safer  and  was  not  done  on  their  roads, 
while  others  testified  that  blocking  the  space 
between  rails  was  safer. 

[See  note  at  end  of  this  case.} 

Evidence     —     Subsequent     Repairs     or 
Changes. 

Where,  in  an  action  for  a  railroad  brake- 
man's  death  by  catching  his  foot  in  the  un- 
blocked space  between  main  and  guard  rails, 
defendant  claimed  that  since  the  custom  of 
blocking  or  not  blocking  such  space  was  not 
uniform,  neitlier  method  would  have  been 
negligence,  evidence  was  admissible  in  re- 
buttal for  plaintiff  whether  the  guard  rails 
had  been  blocked  on  certain  part  of  defend- 
ant's line  after  the  accident,  though  not  ad- 
missible as  an  admission  of  negligence. 


Evidence  of  conditions  or  changes  made 
after  the  accident  is  not  admissible  to  show 
negligence,  or  an  admission  of  negligence,  at 
the  time  of  the  accident. 

Appeal  -»  Beoision  in  Former  Appeal  — 
Effect. 

A  decision  of  the  Supreme  Court,  on  a  for- 
mer appeal  in  an  action  for  an  employee's 
death,  that  loose  boards  lying  near  the  place 
of  the  accident  did  not  show  negligence  was 
not  res  judicata  of  the  admissibility  of  evi- 
dence of  such  loose  boards  in  a  subsequent 
action;  the  former  decision  being  on  the 
weight  of  the  evidence  and  not  to  its  admis- 
sibility. 

Harmless   Error  —  Admission   of  Evi- 
dence. 

Where,  in  an  action  for  a  railroad  brake- 
man's  death  by  catching  his  foot  in  the  un- 
blocked space  between  the  main  and  guard 
rails,  the  court  submitted,  as  the  only  ground 
of  negligence,  the  failure  to  block  such  space, 
the  admission  of  evidence  of  loose  boards  ly- 
ing near  the  place  of  accident  could  not  have 
prejudiced  defendant. 

Instmctions  —  Assnmed  Risk. 

Where  the  instruction  requested  by  de- 
fendant in  an  action  for  railroad  brakeman's 
negligent  death  did  not  in  terms  place  the 
burden  of  proving  assumed  risk  on  defend- 
ant, which  the  instruction  given  by  the  court 
on  the  subject  properly  did,  it  was  not  error 
to  refuse  the  requested   instruction. 

Verdict  —  Special  Interrogatories  —  As 
to  Evidentiary  Facts. 

Special  interrogatories  requested,  which 
did  not  call  for  a  finding  on  the  ultimate 
facts,  were  properly  denied. 

Deatk  by  Wrongful  Act  —  Baniaces. 

There  is  no  fixed  rule  for  the  jury  to  follow 
in  awarding  damages  for  wrongful  death,  ex- 
cept that  all  the  elements  which  enter  into 
the  value  of  a  human  life  as  they  appear 
from  the  evidence  should  be  considered  by 
the  jury  in  the  exercise  of  their  discretion 
in  making  the  award. 

[See  Ann.  Cas.  1916C  449.] 


Appeal     from     District 
county:     Howell,  Judge. 


Court,     Johnson 


Action  fo;*  death  by  wrongful  act.  Paul  A. 
Korab,  administrator,  plaintiff,  and  Chicago, 
Rock  Island  and  Pacific  Railway  Company, 
defendant.  Judgment  for  plaintiff.  Defend 
ant  appeals.  The  facts  are  stated  in  the 
opinion.    Affibmed. 

R.  L.  Parriah  for  appellant. 

Wade,  Butcher  d  Davis  for  appellee. 

[3]  WrrHBOW,  J. — I.  Tliis  is  an  action  for 
the  death  of  Elmer  A.  Little,  a  brakeman  up- 
on a  freight  train  operated  by  defendant. 
This  case  was  first  tried  in  May,  1909,  and  a 
verdict  directed  for  defendant.    Upon  appeal 


638 


CITE  THIS  VOL.  ANN.  CAS.  1816E. 


the  case  was  reversed  and  remanded  for  a 
new  trial,  the  decision  being  reported  in  149 
Iowa  711.  This  appeal  involves  the  questions 
arising  upon  the  retrial. 

The  petition  alleges,  in  substance,  that  on 
the  evening  of  October  10,  1907,  at  Oxford, 
Iowa,  the  decedent,  Little,  was  in  performance 
of  the  duties  of  his  employment  as  a  brake- 
man;  that  it  was  the  duty  of  the  defendant 
to  block  its  guard  rails,  but  that  the  defend- 
ant at  that  point  negligently  omitted  to  prop- 
erly and  sufficiently  guard  or  block  the*  space 
between  the  guard  rail  and  main  rail,  so  that 
said  space  became  a  dangerous  trap  to  brake- 
men  and  other  employees,  in  consequence  of 
which  negligence,  without  contributory  negli- 
gence on  the  part  of  the  decedent,  his  foot 
became  caught  and  held  fast  in  said  space, 
and  he  was  killed.  The  original  petition 
also  contained  an  allegation  of  negligence  as 
to  a  pile  of  boards  left  negligently  near  the 
track,  which  was  in  some  manner  instru- 
mental to  the  injury,  but  this  ground  of  neg- 
ligence was  not  submitted  to  the  jury.  The 
answer  of  defendant  was  a  general  denial,  and 
by  a  separate  division  that  defendant  did 
[4]  not  at  the  time  block,  and  for  several 
years  prior  had  not  blocked,  its  guard  rails, 
and  that  decedent  assumed  the  risk  thereof. 

II.  On  the  previous  trial  of  this  case,  on 
the  appeal  to  this  court,  we  held  the  facts 
were  such  that  the  question  of  contributory 
negligence  should  have  been  submitted  to  the 
jury,  and  the  same  was  also  held  as  to  the 
assumption  of  risk.  Counsel  for  appellant 
concede  that  in  the  present  record  there  is 
no  material  change  in  the  facts  bearing  upon 
those  questions,  and  that  the  former  decision 
must  stand  as  the  law  of  the  case. 

As  to  the  additional  question  whether  there 
was  negligence  of  the  defendant  in  permitting 
unblocked  frogs  in  its  yards,  it  was  held  in 
the  former  opinion  that  the  facts  were  such  as 
to  justify  its  submission  to  the  jury.  On  the 
retrial  the  defendant,  this  appellant,  intro- 
duced much  testimony,  not  presented  at  the 
first  trial,  tending  to  show  that  among  ex- 
perienced railroad  men  and  construction  engi- 
neers there  was,  at  the  time  of  the  happening 
of  this  accident  and  is  yet,  an  honest  differ- 
ence of  opinion  as  to  which  is  the  safer,  the 
blocked  or  the  unblocked  frog,  and  that  under 
such  evidence  it  could  not  be  found  that  the 
defendant  was  negligent  in  permitting  its 
frogs  to  be  unblocked.  Witnesses  testified  as 
to  the  custom  or  practice  of  about  one  hundn^d 
different  railroads  throughout  the  United 
States  aa  to  blocking  frogs.  The  testimony 
disclosed  that  at  or  about  the  time  material 
to  this  inquiry  the  many  different  witnesses 
examined  upon  this  subject  were  familiar  with 
the  use  of  blocks  for  guard  rails  as  a  railroad 
appliance;  that  they  knew  of  guard  rails  be- 
ing blocked  by  some  roads  and  unblocked  by 


others  in  1907  and  before  that  time.  Some  of 
the  witnesses  testified  that  the  unblocked 
frog  was  safer;  others  that  the  blocked  frog 
might  reduce  the  danger  to  trainmen;  that 
if  guard  rails  could  be  well  blocked  and  kept 
well  blocked  they  might  be  of  some  assist- 
ance; and  another  that  ''in  my  experience 
it  is  very  [5]  much  safer  to  be  without  block- 
ing than  to  have  blocking  that  is  not  in 
perfect  condition."  Summing  up  the  testi- 
mony of  these  many  witnesses,  all  of  whom 
may  admittedly  be  considered  as  men  of  ex- 
perience in  their  particular  lines  of  work  and 
duty,  in  the  construction,  maintenance,  and 
operation  of  lines  of  railway,  the  evidence, 
when  accepted  in  the  light  claimed  for  it  by 
the  appellant,  permits  the  conclusion  of  fact 
that  in  1907,  and  prior  thereto,  among  the 
class  of  men  so  testifying  there  was  no  uni- 
form practice  as  to  blocking  frogs,  but  there 
was  a  difference  of  opinion,  based  largely  up- 
on operating  advantages,  including  safety  to 
the  public  and  employees,  as  to  which  was 
the  better  plan;  some  roads  blocking  frogs 
and  others  not.  From  the  conclusion  thu^ 
drawn  the  appellant  urges  that  under  the 
law  there  can  be  no  liability  in  the  present 
case. 

III.  We  accept  the  statement  of  the  proposi^ 
tion  relied  upon  by  counsel  in  argument  as 
fairly  presenting  the  precise  question  raised, 
and  which  was  not,  on  the  former  appeaL 
considered  in  the  light  of  proof  now  in  the 
record:  '^Where  the  undisputed  evidence 
shows  that  railroad  companies  at  the  time 
of  this  accident  used  both  the  blocked  and 
unblocked  frog,  some  using  one  and  some  the 
other,  and  that  it  was  questionable  which  was 
the  safest  or  most  suitable  for  the  business 
of  the  roads,  then  the  use  of  the  unblocked 
frog  is  not  negligence.  Where  it  is  shown 
that  it  is  questionable  which  is  the  safest 
or  most  suitable,  or  where  it  is  shown  that 
it  was  honestly  considered  by  railway  man- 
agements to  be  questionable  which  was  the 
safest  or  most  suitable  at  the  time  of  the 
accident,  then  the  adoption  of  either  method 
cannot  be  said  to  be  negligence."  The  ques- 
tion presented  is  one  in  which  there  is  a  want 
of  harmony  in  the  authorities,  and  which  in 
the  form  stated  has  not  been  the  subject  of 
decision  by  this  court,  although,  as  we  shall 
later  note,  what  we  consider  to  be  the  controll- 
ing principle,  as  bearing  upon  the  question 
of  duty  and  negligence,  and  proof  of  such,  has 
had  frequent  announcement  by  us.  It  cannot 
be  questioned  but  the  cases  relied  upon  [6] 
by  the  appellant  give  support  to  its  claim, 
and  in  some  instances  decide  without  qualifica- 
tion that  from  a  state  of  facts  such  as  appear 
in  this  record  tliere  can  be  no  finding  of  nogli 
gence.  Of  thi«  line  of  cases  we  note  O'Neill 
V.  Chicago,  etc.  R.  Co.  66  Neb.  638,  92  N.  W. 
731,  60  L.R.A.  44.3,  1  Ann.  Cas.  337.    In  that 
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case  an  employee  who  had  been  injured  al- 
leged negligence  in  an  unblocked  frog,  which 
caused  his  injury.  There  was  a  directed  ver- 
dict for  the  defendant.  On  appeal  the  judg- 
ment was  reversed,  but  upon  a  rehearing  it 
waa  aflSrmed.  We  quote  from  the  opinion,  as 
it  quite  clearly  states  as  the  law  adopted  by 
that  court  that  which  is  now  contended  for 
by  the  appellant: 

A  more  thorough  examination  of  the  record, 
aided  by  a  more  complete  analysis  thereof  by 
counsel  than  we  were  favored  with  on  the 
former  hearing,  has  disclosed  that  there  were 
wide  diiTerences  of  opinion  between  railway 
companies  and  their  skilled  managers  with 
respect  to  the  relative  safety  to  their  serv- 
ants and  to  the  public  of  the  blocked  and  un- 
blocked guard  rails ;  that  a  very  large  number 
—perhaps  a  majority — of  the  principal  rail- 
way systems  of  the  country  continue  the  use 
of  unblocked  rails,  and  that  in  some  instances 
the  managers  of  the  companies  have  used  the 
blocked  and  unblocked  alternately,  because 
of  an  inability  to  satisfy  their  own  minds 
which,  upon  the  whole,  is  the  safer  and  more 
prudent  course  to  pursue.  .  .  .  Upon  this 
state  of  the  record,  can  it  be  properly  said 
that  a  railroad  company  is  negligent  because 
of  using  or  of  failing  to  use  the  block?  We 
think  not  It  is  a  case  not  analogous  to  the 
use  of  defective  machinery,  or  of  omitting  the 
use  of  a  device  generally  approved,  and  obvi- 
ously adapted  to  prevent  or  lessen  a  known 
and  specific  danger.  The  rule  of  law  is  that 
in  such  cases  the  employer  must  exercise  such 
care  and  skill  as  under  the  circumstances 
reasonable  and  ordinary  prudence  requires  to 
be  used.  ...  It  may  be  said  generally 
that  a  man  cannot  be  held  responsible  in 
damages  for  the  consequences  of  an  error  in 
judgment,  carefully  formed  after  an  intelli- 
gent survey  of  all  the  elements  entering  into 
the  problem  which  he  is  called  upon  to  solve. 

[7]  The  discassioii  of  the  question  by  the 
Nebraska  court  is  extended,  but  in  the  quota- 
tion above  we  have  presented  sufficient  to  in- 
dicate the  line  of  argument  which  was  fol- 
lowed. 

The  question  was  also  considered  in  South- 
em  Pac.  V.  Seley,  152  U.  S.  145,  14  S.  Ct. 
530,  38  U.  S.  (L,  ed.)  391.  In  that  case  the 
decedent  had  lost  his  life  because  of  an  un- 
blocked frog,  and  action  for  damages  was 
brought  by  his  administratrix  in  the  then 
territory  of  Utah.  That  trial  court  refused 
certain  instructions,  and  refused  to  direct 
a  verdict  on  the  motion  of  the  defendant. 
Upon  submission  to  the  jury  a  verdict  was 
rendered  in  favor  of  the  plaintiff,  which  was 
affirmed  by  the  Supreme  Court  of  the  terri- 
tory. The  case  was  taken  on  error  to  the  Su- 
preme Court  of  the  United  States.  Tlio  evi- 
dence tended  to  show  that  the  unblocked  frog 
was  then  generally  used  in  the  West,  and  that 


it  was  better  than  the  blocked  frog.  In  the 
trial  court  the  defendant  had  t^ked  an  in- 
Btructi(m  to  the  effect  that  if  ''the  jury  foimd 
from  the  evidence  that  railroad  companies 
used  both  tlie  blocked  and  the  unblocked  frog, 
and  that  it  is  questionable  which  is  the  saf esi; 
or  most  suitable  for  the  business  of  the  roads, 
then  the  use  of  the  unblocked  frog  is  not  neg- 
ligence." This  instruction  was  refused,  and 
upon  the  final  appeal  the  court  held  in  the  cit- 
ed case  that  it  should  have  been  given.  That 
court  also  held  that,  in  view  of  the  facts  and 
the  authorities  cited  by  it  in  its  opinion,  the 
defendant  was  entitled,  not  only  to  the  in- 
struction prayed  for,  but  that  upon  the  wliole 
evidence  the  prayer  for  a  peremptory  instruc- 
tion in  tlie  defendant's  favor  ought  to  have 
been  granted. 

Among  the  cases  cited  by  the  appellant  in 
support  of  its  position  are  Keese  v.  Hershey, 
163  Pa.  St.  253,  29  Atl.  907,  43  Am.  St.  Rep. 
795;  Dooner  v.  Delaware,  etc  Canal  Co.  171 
Pa.  581,  33  Atl.  415;  Harley  v.  Buffalo  Car 
Mfg.  Co.  142  N.  Y.  31,  36  N.  E.  813;  Louis- 
ville, etc.  R.  Co.  V.  Hall,  91  Ala.  112,  8  So. 
371,  24  Am.  St.  Rep.  863. 

In  many  cases  it  is  held  that  when  the  ques- 
tion is  an  engineering  problem,  entering  into 
the  construction,  to  resolve  [8]  that  problem 
in  favor  of  one  method  as  against  another, 
when  there  existed  honest  differences  of  opin- 
ion as  to  which  was  better,  does  not  constitute 
actionable  negligence. 

There  is  another  line  of  authorities  which 
holds  to  the  rule  that  under  such  conditions 
it  is  yet  a  question  for  the  jury  to  determine 
whether,  in  adopting  a  particular  method  of 
equipment  or  construction  there  was  the 
exercise  of  ordinary  care;  but  recognizing 
tliat  the  adoption  of  one  method  over  another, 
and  as  to  which  there  may  have  been  differ- 
ence of  opinion  among  experts,  while  tending 
to  show  ordinary  care,  is  not  conclusive  on 
that  question.  Or,  stated  differently,  when 
such  question  arises,  and  reasonable  minds 
might  differ  as  to  whether  there  was  the 
exercise  of  ordinary  care  in  adopting  the  plan 
as  safer  to  the  employees,  it  is  a  question  for 
the  jury.  Of  course,  if  but  one  conclusion 
could  be  reached,  the  duty  of  determining  the 
question  would  be  in  the  court.  Such  cases  are 
based  upon  the  rule  that  due  regard  must  be 
had  for  the  safety  of  the  employees,  and  while 
from  the  fact  of  accident  or  injury  under 
particular  circumstances  negligence  may  not 
be  inferred,  if  the  cause  is  such  that  there 
may  be  reasonable  differences  of  opinion  as 
to  whether  it  was  or  was  not  negligent,  the 
jury  must  decide  it. 

Upon  these  questions  this  court  has   fre 
qucntly  passed;  but  before  referring  to  our 
previous  decisions,  we  would  notice  the  ex- 
pressions of  the  cou]*ts  of  some  other  states 
and  of  law  writers,  which  are  in  full  support 
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of  what  we  conclude  to  be  the  rule  of  our 
own  state.  Jn  discussing  the  question  in  this 
work  on  Master  and  Servant,  volume  3,  sec- 
tion 947j  Mr.  Labatt  recognizes  a  division  in 
judicial  opinion,  as  regards  it,  and  one  group 
of  states  as  holding  to  the  rule  that  ''the  mas- 
ter's conformity  to  general  usage  is  regarded 
merely  as  evidence  tending,  more  or  less 
strongly,  to  exculpate  him  from  the  danger 
of  negligence,'^  and  cites  as  states  holding  to 
that  doctrine,  Alabama,  California,  Colorado, 
Illinois,  Iowa,  Kansas,  Kentucky,  Maine, 
Michigan,  Minnesota,  Missouri,  New  York, 
South  Carolina,  Texas,  Vermont,  Washington, 
and  Wisconsin,  [9]  and  some  of  the  federal 
courts.  That  writer,  in  the  course  of  his 
discussion  of  the  subject,  which  is  based  upon 
the  cases  cited  by  him  from  the  states  named> 
employs  the  following  language: 

The  principle  upon  which  a  large  number 
of  decisions  are  based,  some  of  which  emanate 
from  the  courts  whose  rulings  are  reviewed  in 
the  preceding  sections,  is  that  embodied  in 
the  remark  of  Willes,  J.,  with  reference  to  the 
plea  put  forward  by  the  defendant  in  a  well- 
known  case,  that  'no  usage  could  establish 
that  what  is  in  fact  unnecessarily  dangerous 
was  in  law  reasonably  safe  as  against  persons 
towards  whom  there  was  a  duty  to  be  reason- 
ably careful.'  That  is  to  say,  the  position  is 
taken  that  custom  furnishes  no  excuse,  if  the 
custom  itself  is  negligent.  In  this  point  of 
view,  the  master's  conformity  to  general  usage 
is  regarded  merely  as  evidence  tending  more 
or  less  strongly  to  exculpate  him  from  the 
charge  of  negtligence.  After  it  has  been 
shown  that  the  defendant  had  complied  with 
the  usage  of  other  employers  in  the  same  line 
of  business,  the  question  whether  the  particu- 
lar instrumentality  or  method  was  reasonably 
safe  still  remains  open,  and,  unless  it  is  de- 
cided in  the  master's  favor,  he  must  indemnify 
the   servant. 

In  Smith  v.  St.  Louis,  etc.  R.  Co.  69  Mo. 
32,  33  Am.  Rep.  484,  action  was  brought  by 
a  brakeman  for  injuries  resulting  from  having 
his  foot  caught  in  a  guard  rail.  An  instruc- 
tion was  asked  which  embodied  the  claim  re- 
lied upon  by  appellant;  that  is,  if  the  style 
of  track  and  guard  rail  were  in  general  or 
universal  use,  and  that  the  same  were  placed 
as  located  in  the  usual  or  approved  methods 
in  use  by  the  best  constructed  roads,  then 
there  could  be  no  recovery.  The  instruction 
was  held  by  the  appellate  court  to  be  erro- 
neous. 

Huhn  V.  Missouri  Pac.  R.  Co.  92  Mo.  440, 
4  S.  W.  937,  presented  a  question  quite  simi- 
lar to  the  one  now  being  considered.  Plain- 
tiff's intestate  was  killed  while  engaged  in 
drawing  a  coupling  between  cars  which  were 
in  motion.  His  foot  caught  between  the 
guard  rail  and  track,  with  the  result  that  he 
was  held  and  crushed  by  the  moving  [10]  cars. 
There  was  presented  in  the  evidence  the  ques- 


tion of  fact  as  to  the  safer  method  of  guard- 
ing  against  accidents  and  injuries  from  open 
frogs,  and  whether  by  blocking  or  by  having 
them  unblocked,  such  would  be  secured.  In 
finally  passing  upon  the  question  of  negli- 
gence under  such  fact  the  court  in  the  case 
cited  said: 

It  is  true  that  the  question  of  negligence 
cannot  be  resolved  alone  upon  the  fact  as  to 
how  many  roads  do  or  do  not  block  the  guard 
rails;  nor  can  it  be  said  the  company  was 
guilty  of  negligence  simply  because  the  blocks 
made  it  safer  for  the  employees.  These  are 
facts,  however,  to  receive  a  proper  considera- 
tion from  the  jury.  It  may  be  that  the  use 
of  blocks  would  be  imprudent  on  the  main 
line,  and  quite  essential  in  the  car  yards, 
where  the  employees  are  constantly  engaged 
in  coupling  and  uncoupling  cars;  for,  as  the 
danger  increases,  the  care  should  increase. 
The  guard  rail  in  this  case  was  on  the  side 
track  leading  to  the  main  track.  The  defend- 
ant was  not  called  upon  to  discard  the 
existing  rails.  The  defendant  seems  to  have 
recognized  the  propriety  of  using  the  blocks 
in  some  of  its  car  yards.  There  is  certainly 
evidence  that  it  does  use  them  in  one.  They 
are  used  by  some  other  roads;  and  there  can 
be  no  doubt  but  that  the  evidence  here,  in  no 
way  contradicted,  shows  that  they  add  much 
to  the  safety  of  the  employees.  Where  the 
facts  are  either  disputed,  or  different  infer- 
ences may  be  fairly  drawn  from  the  undis- 
puted facts,  the  question  of  negligence  should 
be  submitted  to  the  jury. 

In  Martin  v.  California  Cent.  R.  Co.  94 
Cal.  326,  29  Pac.  645,  a  brakeman  had  been 
killed  when  engaged  in  coupling  cars.  The 
special  negligence  charged  was  in  using  par- 
ticular couplings,  of  different  types,  upon 
the  two  cars,  couplings  which  when  fitted 
to  one  of  their  kind  worked  properly,  but 
when  applied  to  another  type,  it  is  claimed, 
were  dangerous.  While  that  case  differs  from 
the  present  one  in  the  facts,  there  arose  in  it 
the  question  we  now  consider,  and  upon  which 
the  court  said:  "The  instruction  asked  by 
appellant  that  if  this  character  of  coupling 
was  in  general  use  among  railroad  companicf^. 
then  [11]  it  was  not  negligence  upon  the  part 
of  the  appellant  to  use  it,  was  properly  re- 
fused. Such  general  use  was  evidence  tending 
to  show  ordinary  care  in  the  selection  of  the 
coupling,  but  not  conclusive  evidence." 

lliese  cases  recognize  the  principle  which 
has  governed  the  decisions  of  this  court  in 
many  cases,  and  which  has  late  expression  in 
Kirby  v.  Chicago,  etc.  R.  Co.  150  la.  694,  120 
N.  W.  963.  After  having  discussed  the  qupj* 
tion  and  referred  to  previous  cases  decided 
by  this  court,  the  conclusion  was  annonnccd 
as  follows: 

In  accordance  with  the  views  thus  ex- 
pressed, evidence  of  the  general  use  of  loco- 
motives in  design  and  plan  such  aa  the  one 
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in  question  by  reasonably  eareful  and  pru- 
dent railways  was  properly  received  as  bear- 
ing on  tbe  question  of  defendant's  negligence 
in  using  snch  style  of  locomotive;  but  such 
evidence,  although  uncontradicted,  would  not 
justify  the  giving  of  an  instruction  to  the 
effect  that,  if  locomotives  such  as  that  in 
question  were  in  general  use  on  reasonably 
careful  and  prudent  railways,  then  the  verdict 
must  be  for  defendant,  for  railways  which  are 
in  general  well  managed  in  respect  to  pru- 
dence and  care  in  the  selection  of  machinery 
may  nevertheless  in  particular  instances  be 
Begiigeikt,  and  it  cannot  be  said  that  the  con- 
currence in  such  negligence  by  many  well 
managed  railroads  changes  the  character  of 
the  act  itself. 

In  others  of  our  cases  the  same  rule  has 
been  stated,  where  custom  or  usage  as  to  the 
manner  of  doing  a  particular  act,  or  of  con- 
struction, was  presented;  but  in  all  instances 
it  has  been  left  as  a  question  of  fact  for  the 
jury  to  determine  whether,  even  though  such 
method  was  followed,  in  so  doing  the  defend- 
ant acted  with  reasonable  care  and  prudence, 
and  evidence  to  so  show  was  competent.  Aus- 
tin V.  Chicago,  etc.  R.  Co.  93  la.  238,  61  N.  W. 
840;  Metzgar  v.  Chicago,  etc.  R.  Co.  76  la. 
387,  41  N.  W.  49,  14  Am.  St.  Rep.  224; 
Wilder  v.  Great  Western  Cereal  Co.  134  la. 
461,  109  N.  W.  789;  HaU  v.  Chicago,  etc.  R. 
Co.  140  la.  32,  116  N.  W.  113. 

Holding  to  the  spirit  of  our  previous  deci- 
sions, not  from  [12]  an  indulgent  purpose 
because  of  their  having  been  the  utterances  of 
this  court,  but  because  we  are  convinced  that 
they  are  based  upon  a  principle  which  should 
not  be  overthrown — that  is,  that  negligence 
or  want  of  negligence  cannot  be  made  to  de- 
pend upon  matters  of  opinion  alone,  nor  upon 
the  declaration  of  a  witness  who  testifies  as 
an  export  upon  a  question  which  yet  involves 
matters  from  which  conunon  knowledge  and 
obflervation  may  yield  opinions  entitled  to 
some  evidential  weight — we  conclude  that  the 
contention  of  appellant>  as  broadly  stated  by 
counsel,  cannot  be  admitted.  We  prefer  and 
adhere  to  the  rule  that,  while  evidence  of  the 
character  in  question  is  at  all  times  admissi- 
ble under  issues  properly  framed,  it  is  not 
necessarily  conclusive  upon  the  subject,  and 
that  it  is  yet  within  the  province  of  the  jury 
to  determine  whether,  in  choosing  between 
two  or  more  methods  of  construction  or  of 
guarding  against  injury,  the  master  exercised 
reasonable  care. 

rV.  The  defendant  requested  the  trial  court 
to  gi^e  to  the  jury  instructions  Nos.  1,  2,  2^, 
and  3,  which  request  was  refused  and  because 
of  Buch  error  is  charged.  The  first  two  re- 
lated to  and  were  based  upon  the  proposition 
Btated  by  counsel  as  the  rule  of  law  which 
should  control.  From  the  conclusions  reached 
by  UB,  as  given  above,  it  follows  that  we  .find 
no  error  in  such  refusal. 

Add.  Cas.  1916E. — 41. 


V.  Instruction  No.  21,  which  was  refused, 
related  to  certain  evidence,  which  had  been 
admitted  over  defendant's  objection,  as  to 
whether  the  guard  rails  had  been  blocked  on 
the  line  of  the  appellant  company,  and  in 
the  yards  at  Iowa  City,  after  the  time  of  tne 
accident  resulting  in  the  death  of  Little.  It 
is  the  law  that  evidence  of  subsequent  con- 
ditions is  not  admissible  as  tending  to  show 
negligence  or  admission  of  negligence  at  a 
given  time  preceding.  Fitter  v.  Iowa  Tele- 
phone Co.  129  la,  610,  106  N.  W.  7.  The 
evidence  upon  which  the  requested  instruction 
was  based  was  received  in  rebuttal.  It  was 
directed  to  the  testimony  introduced  on  the 
part  of  the  defendant  upon  the  question  [13] 
as  to  the  custom  of  roads  in  blocking  frogs, 
some  of  which  testimony  was  not  limited  to  a 
time  prior  to  the  injury.  The  instruction 
which  was  asked  contained  among  other  pro- 
visions that  which  stated  that  such  evidence 
could  not  be  considered  in  determining  the 
advisability  of  using  blocked  or  unblocked 
guard  rails.  The  question  of  use  and  method 
while  largely,  was  not  entirely,  limited  to  a 
time  preceding  October,  1907.  It  was  not,  of 
course,  claimed  that  on  or  near  that  day  there 
was  a  change  in  view  among  railroad  engi- 
neers and  operators  as  to  which  was  the  better, 
and  we  are  of  the  opinion  that  the  evidence 
was  not  improper  in  rebuttal,  as  bearing 
upon  the  question  of  the  practice  of  railroads 
in  that  respect^  in  the  light  of  the  claim  upon 
which  the  whole  defense  was  practically  rest- 
ed, which  was  that,  in  view  of  the  shown 
division  of  opinion  on  the  subject,  neither  the 
use  of  the  unblocked  frog  or  the  blocked  frog 
would  have  been  negligence,  and  that  evidence 
upon  that  subject  would  not  tend  to  show 
negligence  or  want  of  it,  but  only  that  as  to 
certain  roads  one  means  of  caring  for  the 
frogs  was  employed. 

VI.  On  the  former  trial  on  appeal  we  held 
that  the  evidence  which  had  been  introduced 
as  to  loose  boards  lying  near  the  place  of  the 
accident  did  not  show  negligence.  During  the 
trial  which  resulted  in  the  judgment  from 
which  this  appeal  was  taken,  evidence  of  the 
same  character  was  admitted  over  the  objec- 
tion of  appellant,  and  this  is  now  urged  as 
error,  it  being  claimed  that,  as  to  such,  there 
has  been  an  adjudication.  The  former  holding 
was  not  directed  to  the  admissibility  of  the 
evidence,  but  to  the  legal  effect  of  that  wliich 
had  been  introduced  on  that  subject.  Evi- 
dence which  may  be  competent  to  show  cir- 
cumstances and  surrounding  conditions  may 
yet  be  short  of  proving  an  ultimate  question. 

In  the  present  hearing  the  trial  court  sub- 
mitted but  [14]  one  ground  of  negligence,  that 
of  the  unblocked  frog,  and  in  such  view  the 
evidence  as  to  loose  boards  near  by,  while  of 
no  weight  as  to  the  final  question,  was  not  of 
itself  incompetent>  and  its  admission  worked 
no  prejudice. 
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VII.  The  third  requested  instruction  relates 
to  the  assumption  of  risk.  We  have  given 
attention  to  the  instruction  of  the  trial  court 
on  this  subject,  and  find  in  it  nothing  which 
falls  short  of  what  it  was  its  duty  to  state 
to  the  jury.  The  requested  instruction  did 
not,  in  terms  place  the  burden  of  proving  such 
defense  on  the  defendant,  and  this  was  done 
in  the  instruction  of  the  trial  court.  The 
jury  having  been  properly  instructed  upon 
this  subject  there  was  no  error  in  the  re- 
fusal. 

VIII.  Special  Interrogatories  were  asked 
by  the  defendant,  all  of  which  related  to  the 
difference  of  opinion  or  usage  among  railroad 
companies  as  to  the  relative  safety  of  the 
different  methods  of  using  blocked  or  un- 
blocked frogs.  In  the  light  of  the  conclusions 
reached  by  us  as  to  the  main  question,  the 
interrogatories  did  not  call  for  ultimate  or 
controlling  facts  in  the  case.  The  trial  court 
was  not  required  to  submit  them.  Runkle 
V.  Hartford  Ins.  Co.  99  la.  421,  68  N.  W. 
712;  Thomas  v.  Schee,  80  la.  237,  45  N.  W. 
639. 

IX.  Instruction  No.  6,  given  by  the  trial 
court,  was  the  one  relating  to  the  single 
charge  of  negligence  relied  upon.  The  court 
told  the  jiiry  that  the  evidence  of  the  various 
witnesses  upon  the  question  of  the  use  of 
blocked  or  unblocked  frogs  might  be  consid- 
ered in  determining  whether  or  not  the  de- 
fendant was  guilty  of  negligence,  but  tliat  the 
fact  that  others  did  not  block  the  guard  rail, 
or  that  experts  differed  as  to  the  advisability 
of  so  doing,  would  not  of  itself  excuse  the  de- 
fendant, if  the  practice  itself  was  negligent. 
The  standard  of  duty  and  rule  as  to  proof 
were  properly  given,  and  were  in  harmony 
with  what  we  find  to  be  the  law  governing  the 
case. 

[15]  X.  The  jury  returned  a  verdict  for 
$10,000,  for  which  judgment  was  entered. 
This  is  claimed  to  be  excessive.  As  we  have 
said  at  other  times,  there  is  no  fixed  guide 
which  a  jury  must  follow  in  reaching  a  ver- 
dict in  cases  of  this  nature,  excepting  that 
due  consideration  must  be  given  to  all  ele- 
ments which  properly  enter  into  the  value  of 
a  life,  as  they  appear  in  the  evidence,  and 
properly  considering  such,  in  the  exercise  of  a 
fair  discretion,  the  amount  of  recovery  should 
be  fixed.  While  in  this  case  the  award  of  the 
jury  was  liberal,  yet  in  the  light  of  the  age 
of  the  deceased,  twenty-five  years,  his  expect- 
ancy of  life,  his  earnings,  and  his  reasonable 
prospects  of  advancement  in  his  employment, 
we  do  not  feel  that  the  finding  of  amount  was 
an  abuse  of  discretion  which  requires  correc- 
tion. 

The  judgment  of  the  trial  court  is 

Affirmed. 

W^eaver,  C.  J.,  and  Ladd  and  Gaynor,  JJ., 
concur. 


NOTE. 


paay  to   Bl«ek 


Bnty   of   Bailroad    Oo; 

Froffs,   Switokos   amd  Guard 


Camfnan^law  Duty  to  Employees. 

In  accord  with  the  holding  in  Wabash  R. 
Co.  V.  Kithcart,  149  Fed.  108,  9  Ann.  Cas. 
497,  the  greater  weight  of  recent  authority 
is  to  the  effect  that,  in  the  absence  of  a  stat- 
ute, the  failure  of  a  railroad  company  to 
block  its  frogs,'  switehes  or  guard  rails  does 
not  constitute  actionable  negligence.  Done- 
gan  V.  Baltimore,  ete.  R.  Co.  165  Fed.  869, 
91  C.  C.  A.  655;  Choctaw,  ete.  R.  Co.  v. 
Thompson,  82  Ark.  11,  100  S.  W.  83;  York 
v.  St.  Louis,  etc.  R.  Co.  86  Ark.  244,  110 
S.  W.  803;  Lane  v.  Missouri  Pac.  R.  Co.  64 
Kan.  766,  68  Pac.  626;  Newlin  v.  St.  Louis, 
ete.  R.  Co.  222  Mo.  375,  121  S.  W.  125  (ac- 
tion for  death  by  wrongful  act  arising  under 
laws  of  Kansas) ;  Western  Trust  Co.  v.  Re- 
gina,  32  West.  L.  Rep.  307,  24  Dominion  Lu 
Rep.  26  ( Saskatehewan ) .  Compore  Toledo, 
etc.  R.  Co.  V.  Howe,  191  Fed.  776  (question 
for  jury) .  Compare  also  Gilkey  v.  Louisiana, 
etc.  R.  Co.  103  Ark.  231,  146  S.  W.  497,  where 
in  it  appeared  that  the  plaintiff  while  riding 
on  the  front  end  of  a  hand  car  had  his  foot 
caught  between  the  guard  rail  and  the  main 
rail  and  was  thrown  off  and  run  over  by  the 
car.  There  was  testimony  from  which  the 
jury  might  have  inferred  that  the  injury 
happened  to  the  plaintiff  because  of  an  un- 
usual jerk  given  to  the  car  by  the  section 
hands  just  before  the  injury  was  received.  It 
was  held  that  the  plaintiff  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law 
but  that  that  question,  and  the  one  as  to  the 
negligence  of  the  defendant  were  for  the  jury. 

It  has  been  held  in  one  recent  case  that  a 
railroad  company  owes  its  employees  the  duty 
of  blocking  ite  frogs,  switches  and  guard  rails. 
Matthews  v.  New  Orleans,  etc.  R.  Co.  93  Miss. 
325,  47  So.  657.     In  that  case  it  was  said: 
"Upon   the   subject   of   unblocked   frogs,   we 
feel  it  our  duty  to  say  that  this  question  was 
carefully  considered  by  this  court  in  the  case 
of  St.  Tx)uis,  ete.  R.  Co.  v.  Nickerson,  affirmed 
without  a  written  opinion  June  29,  1908  [46 
So.  717].    That  case  was  almost  identical  on 
its  facts  with  the  instant   case.     There,    as 
here,  it  was  the  custom  of  the  company   to 
block  some  of  its  frogs  and  leave  others  un- 
blocked.   There,  as  h^re,  the  party  injured  ^was 
a  brakeman  who  caught  his  foot  in  an   un- 
blocked frog.     There,  as  here,  there  was   in- 
volved a  rule  of  the  company  which  wba  shown 
to  have  been  commonly  disregarded.    In  that 
case,  however,  all  the  issues  were  submitted  to 
the  jury,  itnd  a  judgment  based  on  $7,500  ver- 
dict was  affirmed.    In  that  case,  up<»  tiie  suh- 
ject  of  unblocked  frogs,  this  court  approved 
the  doctrine  contended  for  in  4  Thompaon  on 
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the  Law  of  Negligence,  §§  4324,  432tf.  It  is 
there  Bald:  'That  a  railroad  company  is  lia- 
ble in  damages  to  its  negligence  in  having  its 
switches  so  constructed  as  not  to  be  reason- 
ably safe,  having  reference  to  the  nature  of 
railway  switches  and  the  dangers  which  nec- 
essarily attend  them,  must  be  regarded  as  a 
truism,  following  from  the  general  doctrines 
stated  and  illustrated  in  this  chapter.  The 
observance  of  the  rule  of  reasonable  care  is 
demanded  of  the  company,  to  the  end  that  its 
switches  shall  be  so  constructed  without  im- 
pairing their  efficiency  as  switches,  that  its 
employees  may  pass  over  them  in  the  dis- 
charge of  their  duties  without  danger.  The 
decisions  of  the  courts  have  been'  very  gen- 
erally to  the  effect  that  for  a  railway  com- 
pany to  fail  to  block  its  frogs  or  switches,  in 
consequence  of  which  failure  its  employees 
get  their  feet  caught  therein  and  are  killed  or 
maimed,  does  not  constitute  actionable  neg- 
ligence, but  that  the  risk  of  injury  from  this 
source  is  one  of  the  risks  of  the  service  which 
the  employee  accepts.  But  this  is  not  the 
universal  doctrine,  nor  is  it  worthy  of  the 
least  commendation.  The  better  doctrine  is 
that  a  railroad  company  owes  its  employees 
the  duty  of  so  maintaining  the  blocking  in 
the  space  between  the  guard  rails  and  the 
main  rail  that  the  heels  and  soles  of  their 
boots  will  not  be  caught  therein;  and  where 
there  was  evidence  tending  to  show  that  the 
defendant  was  guilty  of  negligence  in  that  re- 
spect by  reason  whereof  a  switchman  caught 
his  foot  between  the  guard  rail  and  the  main 
rail  and  was  run  over,  and  there  was  no  evi- 
dence on  which  it  could  be  held  as  a  matter  of 
law  that  the  deceased  assumed  the  risk  or  was 
guilty  of  contributory  negligence,  it  was  held 
that  the  trial  court  properly  refused  to  take 
the  case  from  the  jury.'  We  are  bound  to 
conclude  that  the  peremptory  instruction  in 
this  case  should  not  have  been  given,  but  that 
the  case  should  have  gone  to  the  jury  on  prop- 
er instructions." 

A  third  rule  obtaining  in  several  jurisdic- 
tions that  whether  a  railroad  company  is  neg- 
ligent in  failing  to  block  frogs,  switches  and 
guard  rails  is  a  question  for  the  jury  finds 
support  in  the  reported  case  and  in  Gibson  v. 
Chicago  Great  Western  R.  Co.  117  Minn.  143, 
Ann.  Gas.  1913C  1263,  134  N.  W.  616,  38 
L.R.A.(N.S.)  184.  Compare  Siglin  v.  Chica- 
go, etc.  R.  Co.  151  la.  290,  130  N.  W.  1057. 
In  the  reported  case  it  is  held  that  although 
the  evidence  tends  to  show  that  there  is  an 
honest  difference  of  -opinion  as  to  which  is 
safer,  the  blocked  or  the  unblocked  frog,  the 
question  as  to  the  negligence  of  a  railroad  in 
maintaining  an  unblocked  frog  is  one  for  the 
jury.  See  also  Korab  v.  Chicago,  etc.  R.  Co. 
149  la.  711,  128  N.  W.  529,  41  L.R.A.(N.S.) 
32.  So  in  Gibson  v.  Chicago  Great  Western 
R.  Co.  supra,  it  appeared  that  a  railroad  em- 


ployee was  run  over  by  a  locomotive  by  reason 
of  having  his  foot  ca^ight  in  the  unfilled  space 
between  one  of  the  rails  and  a  plank  at  a 
crossing.  It  was  held  that  the  question  of 
the  negligence  of  the  railroad  company  was 
for  the  jury,  and  that  the  act  of  the  railroad 
company  in  leaving  the  space  between  the  rail 
and  the  plank  unfilled  was  not  purely  an 
engineering  problem.  The  court  said:  **In 
the  case  at  bar  rules  of  law  required  that  the 
crossing  be  safe  for  the  protection  of  the 
public,  as  well  as  employees.  In  the  matter 
of  the  distance  between  the  rail  and  the 
plank,  the  principle  contended  for  can  well 
be  applied,  as  modern  large  engines  may  re- 
quire that  space;  but  in  the  matter  of  block- 
ing and  filling  the  space  underneath  we  are 
unable  to  see  any  problem  for  engineers.  It 
is  true  that  defendant's  witnesses  testified 
that  if  the  space  were  filled,  either  with  dirt 
or  a  rail,  objects  might  fall  upon  the  filling 
and  cause  derailment,  and  that  a  filled  cross- 
ing is  not  as  safe,  in  general,  as  an  open  one; 
but  this  evidence  does  not  impress  us  as  mak- 
ing this  an  engineering  problem,  or  anything 
more  than  a  question  of  fact  for  a  jury.  We 
cannot  escape  from  the  idea  that  it  would 
have  been  easily  possible  to  guard  against 
such  an  accident  as  this,  without  thereby  en- 
dangering the  safety  of  passengers,  employ- 
ees, or  property,  and  without  interfering  with 
the  operation  of  trains.  The  space  under- 
neath the  ball  of  the  rail  was  clearly  useless, 
and  blocking  or  filling  would  have  been  a 
simple  matter.  We  think  the  question  was 
for  the  jury."  But  in  Siglin  v.  Chicago,  etc. 
R.  Co.  161  la.  290,  13  N.  W.  1057,  wherein 
it  appeared  that  an  employee  was  injured  by 
reason  of  stumbling  over  the  end  of  a  guard 
rail  it  was  held  that  negligence  of  the  rail- 
road company  could  not  be  predicated  on  the 
fact  that  it  had  failed  to  block  the  end  of  the 
guard  rail  since  that  would  have  increased 
rather  than  diminished  the  danger  of  stum- 
bling. 

If  a  railroad  company  has  customarily  kept 
its  frogs  blocked  it  is  negligence  for  it  to  per- 
mit the  block  to  become  so  worn  and  rotten 
that  an  employee  is  injured  by  reason  of 
having  his  foot  caught  in  it.  Grand  Trunk 
Western  R.  Co.  v.  Poole,  175  Ind.  567,  93  N. 
E.  26.  In  bolge  v.  Northern  Pac.  R.  Co. 
107  Minn.  242,  119  N.  W.  1066,  26  L.R.A. 
(N.S.)  600,  it  appeared  that  the  American 
Railway,  Engineering,  and  Maintenance  of 
Way  Association  adopted  five  inches  as  the 
fTtandard  throw  of  split  switches  and  that  it 
was  the  purpose  of  the  defendant  railroad 
company  to  conform  to  that  standard  from 
time  to  time  as  new  switches  were  installed, 
and  that  the  switch  at  which  a  switchman 
was  run  over  by  reason  of  having  his  foot 
caught  was  separated  from  the  main  rail  by 
a  distance  of  four  and  three-fourths  inches. 
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It  wae  held  that  an  action  could  not  be  main- 
tained against  the  railroad  on  the  ground  that 
the  switch  was  maintained  at  a  greater  dis- 
tance than  was  necessary.  The  court  said: 
''The  fact  that  at  the  time  of  the  accident 
some  switches  with  a  three  and  one-half  inch 
throw  were  in  use  by  respondent  company, 
and  that  a  majority  of  the  switches  examined 
by  appellant's  witnesses  were  less  than  the 
five-inch  standard,  does  not  of  itself  establish 
negligence  in  maintaining  the  particular 
switch  under  consideration  at  four  and  three- 
fourths  inches.  The  question  is  not  to  be 
determined  from  the  standpoint  alone  of  the 
greatest  safety  to  switchmen,  or  others,  who 
have  occasion  to  walk  on  the  tracks.  In  con- 
structing and  operating  railroads,  every  ques- 
tion which  enters  into  the  problem  must  be 
considered,  and  if  those  competent  to  judge 
of  such  matters  have  decided  that  safe  rail- 
roading requires  the  maintenance  of  a  space 
from  four  to  five  inches,  no  negligence  can 
be  predicated  upon  the  adoption  of  such  a 
standard.  It  cannot  be  assumed  that  the 
association  mentioned  inconsiderately  adopt- 
ed the  five-inch  standard.  On  the  contrary, 
it  must  be  asstuned  that  such  action  was 
based  upon  thorough  investigation  as  a  result 
of  experience  and  must  be  accepted,  so  far  as 
the  courts  are  concerned.*' 

Statutory  Duty, 

As  a  general  rule  the  recent  cases  are 
agreed  that  the  failure  of  a  railroad  company 
to  comply  with  the  provisions  of  a  statute 
requiring  the  blocking  of  frogs,  switches  or 
guard  rails  is  negligence  as  matter  of  law. 
Cooper  v.  Baltimore,  etc.  R.  Co.  159  Fed.  82, 

14  Ann.  Cas.  693,  86  C.  C.  A.  272,  16  L.R.A. 
(N.S.)  715  (applying  Ohio  statute) ;  Toledo, 

«tc.  R.  Co.  V.  Kountz,  168  Fed.  832,  94  C.  C. 
A.  244  (applying  Ohio  statute) ;  Erie  R.  Co. 
V.  White,  187  Fed.  556,  109  C.  C  A.  322, 
rehearing  denied  187  Fed.  944,  109  C.  C.  A. 
326  (applying  Ohio  statute) ;  Parker  v.  Union 
Station  Assoc.  155  Mich.  72,  118  N.  W.  733, 

15  Detroit  Leg.  K.  909;  Scott  v.  Boyne  City, 
etc.  R.  Co.  182  Mich.  614,  148  N.  W.  719; 
George  v.  Quincy,  etc.  R.  Co.  179  Mo.  App. 
283,  167  S.  W.  163;  Street  v.  Canadian  Pac 
Ry.  18  Manitoba  334,  9  West  L.  Rep.  658; 
Amendola  v.  Doheny,  7  Ont.  W.  Rep.  32. 
See  also  Newlin  v.  St.  Louis,  etc.  R.  Co.  222 
Mo.  375,  121  S.  W.  125;  Alberg  v.  Campbell 
Lumber  Co.  66  Wash.  84,  119  Pac.  6;  Mallory 
V.  Winnipeg  Joint  Terminals,  26  Manitoba 
456 ;  Cooper  v.  Hamilton  Steel,  etc.  Co.  8  Ont. 
L.  Rep.  353 ;  Rajotte  y.  Canadian  Pao.  R.  Co. 
5  Manitoba  365  (no  statute  referred  to). 
And  it  seems  that  an  employee  has  a  right  to 
assume  that  the  railroad  company  has  com- 
plied with  the  requirements  of  the  statute. 
Scott  V.  Boyne  City,  etc  R.  Co.  182  Mich. 
614,  148  N.  W.  719. 


It  is  generally  held  that  the  statutes  apply 
to  railroads  operated  for  private  purposes 
as  well  as  to  those  engaged  in  business  as 
common  carriers.  Alberg  v.  Campbell  Lum- 
ber Co.  66  Wash.  84,  119  Pac.  6;  Amendola  v. 
Doheny,  7  Ont.  W.  Rep.  32;  Cooper  v.  Ham- 
ilton Steel,  etc.  Co.  8  Ont.  L.  Rep.  353. 

It  has  been  held  that  a  statute  requiring 
frogs  to  be  blocked  was  designed  for  the  pro- 
tection not  only  of  employees  who  might  step 
into  them,  but  of  those  dragged  or  pushed 
into  them  by  an  engine  or  cars.  Cooper  v. 
Baltimore,  etc  R.  Co.  169  Fed.  82,  14  Ann. 
Cas.  693,  86  C.  C.  A.  272,  16  L.R.A.(K.S.) 
715  (Ohio  statute) ;  Toledo,  etc  R.  Co.  v. 
Kountz,  168  Fed.  932,  94  C.  C.  A.  244  (Ohio 
statute). 

Some  statutes  limit  the  duty  of  a  railroad 
company  as  to  blocking  frogs  and  switches  to 
those  in  yards,  divisional  and  terminal  sta- 
tions. Toledo,  etc.  R.  Co.  v.  Kountz,  168  Fed. 
832,  94  C.  C.  A.  244  (construing  Ohio  stat- 
ute) ;  George  v.  Quincy,  etc.  R.  Co.  179  Mo. 
App.  283,  167  S.  W.  153.  In  the  case  last 
cited,  it  was  held  that  the  term  *'yard"  in- 
eluded  the  grounds  commonly  spoken  of  as 
yards  used  in  connection  with  an  ordinary 
station  on  the  line. 

A  statute  requiring  blocking  does  not  pre- 
vent a  railroad  company  which  fails  to  comply 
with  it  from  escaping  liability  to  an  injured 
employee  who  is  guilty  of  contributory  neg- 
ligence. Scott  V.  Boyne  City,  etc  R.  Co.  182 
Mich.  514,  148  N.  W.  719;  Alberg  v.  Camp- 
bell Lumber  Co.  66  Wash.  84,  119  Pac.  6; 
Street  v.  Canadian  Pac.  Ry.  18  Manitoba  334, 
9  West.  L.  Rep.  558.  Compare  Erie  R.  Co. 
V.  White,  187  Fed.  566,  109  C.  C.  A.  322, 
rehearing  denied  187  Fed.  944,  109  C.  C.  A. 
326,  wherein  the  court  in  construing  the 
Ohio  statute  held  that  the  doctrine  of 
comparative  negligence  was  applicable.  In 
Denver,  etc  R.  Co.  v.  Norgate,  141  Fed.  262, 
5  Ann.  Cas.  448,  72  C.  C.  A.  365,  6  L.R.A. 
(N.S.)  981  (followed  in  Denver,  etc  R.  Co. 
V.  Gannon,  40  Colo.  195,  90  Pac.  853,  11 
L.R.A.(N.S.)  216,  it  was  held  that  the 
Colorado  statute  providing  that  the  failure 
of  railroad  companies  to  block  their  frogs  and 
guard  rails  as  specified  should  be  prima  facie 
evidence  of  the  negligence  of  the  railroad 
company  did  not  abolish  the  doctrine  of  as- 
sumption of  risk  by  the  employee  where  the 
railroad  company  failed  to  comply  with  the 
statute.  The  coart  said:  ''We  are  clearly  of 
the  opinion  that  the  frog  blocking  act  of 
Colorado,  .  .  .  did  not  take  away  from 
the  railroad  company  the  defense  of  assump- 
tion of  risk  in  this  case.  .  .  .  It  is  con- 
ceded that  the  common  law  declares  that  Nor- 
gate, when  he  entered  the  employ  of  the 
railroad  company,  assumed  all  the  risks  and 
dangers  of  his  occupation  which  were  known 
to  him,  and  all  of  which  a  reasonably  prudent 
man  in  his  situation  would  have  known.    By 
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the  ruling  of  the  trial  court  this  old  and 
well-estabtished  rule  of  the  common  law  was 
held  to  have  been  repealed  by  the  statute  of 
Colorado,  providing  for  the  blocking  of  frogs 
and  guard  rails.  We  first  naturally  turn  to 
the  law  itself  to  find  the  repeal.  We  find  the 
law  expressed  in  clear,  unambiguous  terms, 
and,  this  being  so,  we  are  not  permitted  to 
go  elsewhere  to  find  the  meaning  and  inten- 
tion of  the  lawmaking  power.  Nothing  what- 
ever is  said  in  the  law  as  to  assumption  of 
risk.  The  legislature  could  have  easily  repealed 
this  principle  of  the  common  law  above  quot- 
ed, as  other  l^slatures  have  done.  Code 
Iowa  1888,  §  2002;  Acts  Tex.  1891.  p.  25,  e. 
24;  Acts  Fla.  1891,  p.  113,  c.  4071;  Acts 
Wyo.  1890-91,  p.  360,  c.  80,  §  17 ;  Bums'  Ann. 
St.  Ind.  1901,  $  708.  But,  instead  thereof, 
the  legislature  simply  imposed  the  duty  upon 
railroad  companies  of  blocking  their  frogs  and 
guard  rails,  and  further  provided  that  a  fail- 
ure to  do  so  should  be  prima  facie  evidence 
of  negligence."  But  in  Yost  v.  Union  Pac. 
R.  Ck>.  246  Mo.  219,  149  S.  W.  577,  wherein 
the  same  statute  was  construed  it  was  held 
that  an  employee  who  was  run  over  by  some 
cars  by  reason  of  having  his  foot  caught  in 
an  opening  between  a  crosstie  and  one  of  the 
spread  bars  of  a  split  switch,  did  not  assume 
the  risk  arising  from  the  existence  of  the 
dangerous  space  beneath  the  spread  bar  which 
was  not  customary  and  not  according  to  the 
standard  of  construction  adopted  by  the  rail- 
road. 

Where  a  statute  prescribes  a  penalty  for  the 
failure  of  a  railroad  company  to  comply  with 
a  requirement  that  frogs  be  blocked,  a  com- 
pany cannot  be  subjected  to  the  penalty  for 
failure  to  block  a  guard  rail  at  a  switch. 
Com.  V.  Louisville,  etc.  K.  Co.  143  Ky.  501, 
136  S.  W.  869,  wherein  the  court  said:  "The 
frog  is  so  called  from  its  shape  as  originally 
made.  The  guard  rail  to  keep  the  wheel  from 
slipping  off  the  other  rail  while  it  is  passing 
over  the  frog,  is  in  no  sense  a  part  of  the 
frog.  The  guard  rail  is  put  there  to  keep  the 
wheel  on  the  track.  Guard  rails  are  in  com- 
mon use  along  railroads.  The  statute  was 
not  aimed  to  secure  the  blocking  of  guard 
rails.  It  mentions  only  frogs  and  it  would 
be  an  undue  extension  of  the  statute  to  in- 
terpret it  as  including  guard  rails;  for  they 
are  used  not  only  at  frogs  but  at  other  places. 
.  .  .  The  purpose  of  our  statute  is  to  re- 
quire the  point  of  space  at  the  apex  of  the 
frog  to  be  filled  so  that  a  man's  foot  will  not 
be  caught  and  held.  In  the  new  Webster's 
Dictionary,  a  frog  is  thus  defined:  'A  device 
now  usually  made  of  several  rail  sections  se- 
cured to  a  plate  or  bolted  together  through 
distance  pieces  forming  a  connection  of  one 
track  with  another  branching  from  or  cross- 
ing it.  There  are  many  special  forms.'  It 
must  be  presumed  that  the  legislature  used 


the  word  'frog*  in  its  recognized  sense.  While 
it  is  true  that  there  must  be  a  guard  rail  at 
a  frog,  there  must  also  be  main  rails,  but 
the  guard  rail  is  no  more  a  part  of  the  frog 
than  the  opposite  main  rail." 

The  act  of  the  legislature  of  Ontario,  which 
in  terms  applies  only  to  every  railroad  and 
railway  company  in  respect  to  which  the  leg- 
islature of  Ontario  has  authority  does  not 
apply  to  a  company  which  is  a  Dominion  rail- 
way and  within  sections  91  and  92  of  the 
British  North  American  Act.  Clegg  v.  Grand 
Trunk  R.  Co.  10  Ont.  709,  following  Monk- 
house  V.  Grand  Trunk  R.  Co.  8  Ont.  App.  638. 
It  has  been  held  that  a  statute  providing  that 
"every  company  shall  adjust,  fix  or  block  the 
frogs  on  its  track  to  prevent  the  feet  of 
its  employees  from  being  caught  therein" 
was  intended  for  the  protection  of  employees 
and  did  not  affect  the  obligation  of  a  railroad 
company  using  a  street;  that  as  to  a  person 
not  an  employee  injured  by  having  his  foot 
caught  in  a  frog  in  the  street  the  liability  of 
the  company  depended  on  the  failure  of  the 
company  to  keep  the  street  in  proper  condi- 
tion irrespective  of  whether  the  frog  was 
blocked  in  accordance  with  the  statute. 
Louisville  Bridge  Co.  v.  Sieber,  157  Ky.  161, 
182  S.  W.  804. 
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Aliens  »  Marrlaso  of  Woman  Cltlsea 
to  Aliem  —  ZSSeot. 

No  exception  in  favor  of  an  American-bom 
woman  who  marries  a  resident  foreigner  and 
remains  within  the  jurisdiction  of  the  United 
States  may  be  read  into  the  provisions  of 
the  Act  of  March  2,  1907  (34  Stat,  at  L. 
1228,  chap.  2634,  Fed.  St.  Ann.  1909  Supp.  p. 
69)  that  "any  American  woman  who  marries 
a  foreigner  shall  take  the  nationality  of  her 
husband,"  but  may  resume  her  American 
citizenship  at  the  termination  of  the  marital 
relation,  if  within  the  United  States,  by  her 
continuing  to  reside  therein,  and,  if  abroad, 
by  returning  to  the  United  States,  or  by 
registering  as  an  American  citizen. 

[See  note  at  end  of  this  case.] 

Same. 

Congress  could  validly  enact  the  provisions 
of  the  Act  of  March  2,  1907  ( 34  Stat,  at  L. 
.1228,  Chap.  2634,  Fed.  St.  Ann.  1909  Supp. 
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p.  69)  under  which  an  American-bom  woman 
who  marries  a  foreigner  forfeits  her  citizen- 
ship,  even  though   she   remains   within   the 
jurisdiction  of  the  United  States. 
[See  note  at  end  of  this  case.] 

Error  to  Supreme  Ck)urt  of  California. 

Action  for  mandamus.  Ethel  C.  Macken- 
zie, petitioner,  and  John  P.  Hare  et  al., 
respondents.  Judgment  for  respondents. 
Petitioner  brings  error.  The  facts  are  stat- 
ed in  the  opinion.    Affibked. 

Milton  T.  IPRen  for  plaintiff  in  error. 
Thomas  V,  Oator,  William  McDevitt  and 
Percy  F.  Long  for  defendants  in  error. 

[305]  McKenna  J. — ^Mand&mus  prosecut- 
ed by  plaintiff  in  error  as  petitioner  against 
defendants  in  error,  respondents,  as  and 
composing  [306]  the  Board  of  Election  Com- 
missioners of  the  city  and  county  of  San 
Francisco,  to  compel  her  registration  as  a 
qualified  voter  of  the  city  and  county,  in  the 
appropriate  precinct  therein. 

An  alternative  writ  was  issued  but  a  per- 
manent writ  was  denied  upon  demurrer  to  the 
petition. 

The  facts  are  not  in  dispute  and  are  stated 
by  Mr.  Justice  Shaw,  who  delivered  the  opin- 
ion of  the  court,  as  follows: 

"The  plaintiff  was  born  and  ever  since  has 
resided  in  the  State  of  California.  On  Au- 
gust 14,  1909;  being  then  a  resident  and 
citizen  of  this  State  and  of  the  United  States, 
she  was  lawfully  married  to  Gordon  Macken- 
zie, a  native  and  subject  of  the  kingdom  of 
Great  Britain.  He  had  resided  in  California 
prior  to  that  time,  still  resides  here  and  it 
is  his  intention  to  make  this  State  his  per- 
manent residence.  He  has  not  become  nat- 
uralized as  a  citizen  of  the  United  States 
and  it  does  not  appear  that  he  intends  to  do 
so.  Ever  since  their  marriage  the  plaintiff 
and  her  husband  have  lived  together  as  hus- 
band and  wife.  On  January  22,  1913,  she 
applied  to  the  defendants  to  be  registered  as 
a  voter.  She  was  then  over  the  age  of 
twenty-one  years  and  had  resided  in  San 
Francisco  for  more  than  ninety  days.  Regis- 
tration was  refused  to  her  on  the  ground  that 
by  reason  of  her  marriage  to  Gordon  Macken- 
zie, a  subject  of  Great  Britain,  she  there- 
upon took  the  nationality  of  her  husband 
and  ceased  to  be  a  citizen  of  the  United 
States." 

Plaintiff  in  error  claims  a  right  as  a  voter 
of  the  State  under  its  constitution  and  the 
Constitution  of  the  United  States. 

The  constitution  of  the  State  gives  the 
privilege  of  suffrage  to  "every  native  citizen 
of  the  United  States,"  and  it  is  contended 
that  under   the   Constitution  of  the   United 


States  every  person  bom  in  the  United  States 
is  a  citizen  thereof.  The  latter  must  be 
conceded,  and  if  [307]  plaintiff  has  not  lost 
her  citizenship  by  her  marriage  she  has  the 
qualification  of  a  voter  prescribed  by  the 
constitution  of  the  State  of  California.  The 
question  then  is,  Did  she  cease  to  be  a 
citizen  by  her  marriage? 

On  March  2,  1907,  c.  2534,  34  Stat.  1228, 
that  is,  prior  to  the  marriage  of  plaintiff  in 
error.  Congress  enacted  a  statute  the  third 
section  of  which  provides  "That  any  Ameri- 
can woman  who  marries  a  foreigner  shall 
take  the  nationality  of  her  husband.  At 
the  termination  of  the  marital  relation  she 
may  resume  her  American  citizenship,  if 
abroad,  by  registration  as  an  American  citi- 
zen within  one  year  with  a  consul  of  the 
United  States,  or  by  returning  to  reside  in 
the  United  States,  or,  if  residing  in  the 
United  States  at  the  termination  of  the  mari- 
tal relation,  by  continuing  to  reside  therein." 
(See  Fed.  St.  Ann.  1909  Supp.  p.  69.) 

Plaintiff  contends  that  "such  legislation, 
if  intended  to  apply  to  her,  is  beyond  the 
authority  of  Congress." 

Questions  of  construction  and  power  are, 
therefore,  presented.  Upon  the  construction 
of  the  act  it  is  urged  that  it  was  not  the 
intention  to  deprive  an  American-bom 
woman  (remaining  within  the  jurisdiction  of 
the  United  States),  of  her  citizenship  by 
reason  of  her  marriage  to  a  resident  foreign- 
er. The  contention  is  attempted  to  be  based 
upon  the  history  of  the  act  and  upon  the 
report  of  the  committee  upon  which,  it  is 
said,  the  legislation  was  enacted.  Both  his- 
tory and  report  show,  it  is  asserted,  "tliat 
the  intention  of  Congress  was  solely  to  legis- 
late concerning  the  status  of  citizens  abroad 
and  the  questions  arising  by  reason  thereof." 

Does  the  act  invite  or  permit  such  assist- 
ance? Its  declaration  is  general,  "that  any 
American  woman  who  marries  a  foreigner 
shall  take  the  nationality  of  her  husband." 
There  is  no  limitation  of  place;  there  is  no 
limitation  of  effect,  the  marital  relation  hav- 
ing  been  constituted  and  continuing.  For 
its  termination  there  is  provision,  and  ex- 
plicit provision.  At  its  termination  she  may 
resume  [308]  her  American  citizenship  if 
in  the  United  States  by  simply  remaining 
therein ;  if  abroad,  by  returning  to  the  United 
States,  or,  within  one  year,  registering  as  an 
American  citizen.  The  act  is  therefore  ex- 
plicit and  circumstantial.  It  would  trans- 
cend judicial  power  in  insert  limitations  or 
conditions  upon  disputable  considerations  of 
reasons  which  impelled  the  law,  or  of  condi- 
tions to  which  it  might  be  conjectured  it  was 
addressed  and  intended  to  accommodate. 

Whatever  waa  said  in  the  debates  on  the 
bill  or  in  the  reports  concerning  it,  preced- 
ing its  enactment  or  during  its  enactment. 
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must  give  way  to  its  language,  or,  rather, 
all  the  reasons  that  induced  its  enactment 
and  all  of  its  purposes  must  be  supposed  to 
be  satisfied  and  expressed  by  its  words,  and 
it  makes  no  difference  that  in  discussion  some 
may  have  been  given  more  prominence  than 
others,  seemed  more  urgent  and  insistent 
than  others,  presented  tlie  mischief  intended 
to  be  remedied  more  conspicuously  tlian 
others. 

The  application  of  the  law  thus  being  de- 
termined, we  pass  to  a  oonsideration  of  its 
validity. 

An  earnest  argument  is  presented  to  dem- 
onstrate its  invalidity.  Its  basis  is  that  the 
citizenship  of  plaintiff  was  an  incident  to 
her  birth  .  in  the  United  States,  and,  under 
the  Constitution  and  laws  of  the  United 
States,  it  became  a  right,  privilege  and  im- 
munity which  could  not  be  taken  away  from 
her  except  as  a  punishment  for  crime  or  by 
her  voluntary  expatriation. 

The  argument  to  support  the  contention 
and  the  argument  to  oppose  it  take  a  wide 
range  through  the  principles  of  the  common 
law  and  international  law  and  their  de- 
velopment and  change.  Both  plaintiff  and 
defendants  agree  that  under  the  common  law 
originally  allegiance  was  inunutable.  They 
do  not  agree  as  to  whom  the  rigidity  of  the 
principle  was  relaxed.  Plaintiff  in  error 
<M>nte8t8  the  proposition  which  she  attributes 
to  defendants  in  error  [309]  "that  the  doc- 
trine of  perpetual  allegiance  maintained  by 
England  was  accepted  by  the  United  States," 
but  contends  "that  the  prevalent  doctrine  of 
this  country  always  has  been  that  a  citi- 
zen had  a  right  to  expatriate  himself,"  and 
cites  cases  to  show  that  expatriation  is  a 
natural  and  inherent  right. 

Whether  this  was  originally  the  law  of 
this  country  or  became  such  by  inevitable 
evolution  it  is  not  important  to  inquire.  The 
first  view  has  certainly  high  authority  for 
its  support.  In  Shanks  v,  Dupont,  3  Pet. 
242,  246,  7  U.  S.  (L.  ed.)  668,  Mr.  Jus- 
tice Story,  delivering  the  judgment  of  the 
court,  said:  "The  general  doctrine  is,  that 
no  persons  can  by  any  act  of  their  own,  with- 
out the  consent  of  the  government,  put  off 
their  allegiance,  and  become  aliens."  And 
Kent,  in  his  commentaries,  after  a  historical 
review  of  the  principle  and  discussion  in  the 
Federal  courts,  declares  that  "the  better  opin- 
ion would  seem  to  be,  that  a  citizen  cannot 
renounce  his  allegiance  to  the  United  States 
without  the  permission  of  government  de- 
clared by  law ;  and  that,  as  there  is  no 
■existing,  legislative  regulation  on  the  case, 
the  rule  of  the  English  common  law  re- 
mains   unaltered."      2    Kent.    14th    ed.    49. 


The  deduction  would  seem  to  have  been  re- 
pelled by  the  naturalization  laws,  and  it 
was  certainly  opposed  to  executive  opinion; 
and,  we  may  say,  popular  sentiment,  so  de- 
termined that  it  sought  its  vindication  by 
war.  Further  discussion  would  lead  us  far 
afield,  and,  besides,  would  only  have  histori- 
cal interest.1.  The  condition  which  Kent  sug- 
gested has  occurred;  there  is  a  legislative 
declaration.  In  1868,  c.  249,  15  Stat.  223, 
Congress  explicitly  declared  the  right  of  ex- 
patriation to  have  been  and  to  be  the  law. 
And  the  declaration  was  in  effect  said  to  be 
the  dictate  of  necessity.  [310]  The  act  re- 
cites that  emigrants  have  been  received  and 
invested  with  citizenship  in  recognition  ot 
the  principle  of  the  right  of  expatriation  and 
that  there  should  be  a  prompt  and  final  dis- 
avowal of  the  claim  "that  such  American 
citizens,  with  their  descendants,  are  subjects 
of  foreign  states."  Rev.  Stat.  §  1999.  (1 
Fed.  St.  Ann.  788.) 

But  plaintiff  says,  "Expatriation  is  evi- 
denced only  by  emigration,  coupled  with  other 
acts  indicating  an  intention  to  transfer  one's 
allegiance."  And  all  the  acts  must  be  volun- 
tary, "the  result  of  a  fixed  determination 
to  change  the  domicile  and  permanently  re- 
side elsewhere,  as  well  as  to  'throw  off  the 
former  allegiance,  and  become  a  citizen  or 
subject  of  a  foreign  power." 

The  right  and  the  condition  of  its  exercise 
being  thus  defined,  it  is  said  that  the  au- 
thority of  Congress  is  limited  to  giving  its 
consent.  This  is  variously  declared  and  em- 
phasized. "  *No  act  of  the  legislature,* " 
plaintiff  says,  "  *can  denationalize  a  citizen 
without  his  concurrence,* "  citing  Burkett 
v.  McCarty,  10  Bush  (Ky.)  758.  "  *And 
the  sovereign  cannot  discharge  a  subject 
from  his  allegiance  against  his  consent  except 
by  disfranchisement  as  a  punishment  for 
crime,* "  citing  Ainslie  v.  Martin,  9  Mass. 
454.  "  'The  Constitution  does  not  authorize 
Congress  to  enlarge  or  abridge  the  rights  of 
citizens,* "  citing  Osborn  v.  United  States 
Bank,  9  Wlieat.  738,  6  U.  S.  (L.  ed.)  204. 
"  *Tlie  power  of  naturalization  vested  in 
Congress  by  the  Constitution  is  a  power  to 
confer  citizenship,  not  a  power  to  take  it 
away.  .  .  .  The  Fourteenth  Amendment, 
while  it  leaves  the  power  where  it  was 
before,  in  Congress,  to  regulate  natural- 
ization, has  conferred  no  authority  upon 
Congress  to  restrict  the  effect  of  birth  de- 
clared by  the  Constitution  to  constitute  a 
complete  right  of  citizenship,*  *'  citing  U. 
S.  V.  Wong  Kim  Ark,  169  U.  S.  703,  18  S. 
Ct.  456,  42  U.  S.    (L.  ed.)   890. 

It  will  thus  be  seen  that  plaintiff*s  con- 
tention is  in  exact  antagonism  to  the  stat- 


I  The  course  of  opinion  and  decision  is  set 
forth  in  Van  Dyne's  "Citizenship  of.  the 
United  States**  and   in  his*  "Naturalization 


in  the  United  States;"  Moore's  Digest  of 
International  Law.  See  also  Cockburn  on 
Nationality. 
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ute.  Only  yoluntary  expatriation,  [311]  as 
she  defines  it,  can  divest  a  woman  of  her  citi- 
zenship, she  declares;  the  statute  provides 
that  by  marriage  with  a  foreigner  she  takes 
his  nationality. 

It  would  make  this  opinion  very  volumi- 
nous to  consider  in  detail  the  argument  and 
the  cases  urged  in  support  of  or  in  attack 
upon  the  opposing  conditions.  Their  founda- 
tion principles,  we  may  assume,  are  known. 
The  identity  of  husband  and  wife  is  an  an- 
cient principle  of  our  jurisprudence.  It 
was  neither  accidental  nor  arbitrary  and 
worked  in  many  instances  for  her  protection. 
There  has  been,  it  is  true,  much  relaxation 
of  it  but  in  its  retention  as  in  its  origin  it 
is  determined  by  their  intimate  relation  and 
unity  of  interests,  and  this  relation  and  unity 
may  make  it  of  public  concern  in  many  in- 
stances to  merge  their  identity,  and  give 
dominance  to  the  husband.  It  has  purpose, 
if  not  necessity,  in  purely  domestic  policy; 
it  has  greater  purpose  and,  it  may  be,  neces- 
sity, in  international  policy.  And  this  was 
the  dictate  of  the  act  in  controversy.  Having 
this  purpose,  has  it  not  the  sanction  of 
power? 

Plaintiff  contends,  as  we  have  seen,  that 
it  has  not,  and  bases  her  contention  upon 
the  absence  of  an  express  gift  of  power.  But 
there  may  be  powers  implied,  necessary  or 
incidental  to  the  expressed  powers.  As  a 
government,  the  United  States  is  invested 
with  all  the  attributes  of  sovereignty.  As 
it  has  the  character  of  nationality  it  has 
the  powers  of  nationality,  especially  those 
which  concern  its  relations  and  intercourse 
with  other  countries.  We  should  hesitate 
long  before  limiting  or  embarrassing  such 
powers.  But  monition  is  not  necessary  in 
the  present  case.  There  need  be  no  dissent 
from  the  cases  cited  by  plaintiff;  there  need 
be  no  assertion  of  very  extensive  power  over 
the  right  of  citizenship  or  of  the  imperative 
imposition  of  conditions  upon  it.  It  may 
be  conceded  that  a  change  of  citizenship  can- 
not be  arbitrarily  imposed,  that  is,  imposed 
without  the  concurrence  of  the  citizen.  The 
law  in  controversy  does  not  have  that  feature. 
It  deals  with  [312]  a  condition  voluntarily 
entered  into,  with  notice  of  the  consequences. 
We  concur  with  counsel  that  citizenship  is 
of  tangible  worth,  and  we  sjrmpathize  with 
plaintiff  in  her  desire  to  retain  it  and  in 
her  earnest  assertion  of  it.  But  there  is  in- 
volved more  than  personal  considerations. 
As  we  have  seen,  the  legislation  was  urged 
by  conditions  of  national  moment.  And  this 
is  an  answer  to  the  apprehension  of  counsel 
that  our  construction  of  the  legislation  will 
make  every  act,  though  lawful,  as  marriage, 
of  course,  is,  a  renunciation  of  citizenship. 
The  marriage  of  an  American  woman  with  a 
foreigner  has  consequences  of  like  kind,  may 


involve  national  complications  of  like  kind, 
as  her  physical  expatriation  may  invohe. 
Therefore,  as  long  as  the  relation  lasts  it 
is  made  tantamount  to  expatriation.  This  is 
no  arbitrary  exercise  of  government.  It 
is  one  which,  regarding  the  international 
aspects,  judicial  opinion  has  taken  for  grant- 
ed would  not  only  be  valid  but  demanded.  It 
is  the  conception  of  the  l^slation  under  re- 
view tiiat  such  an  act  may  bring  the 
Government  into  embarrassments  and,  it  may 
be,  into  controversies.  It  is  as  voluntary  and 
distinctive  as  expatriation  and  its  oonse- 
quence  must  be  considered  as  elected. 

Judgment  affirmed. 

McReynolds,  J.,  is  of  opinion  that  this 
court  is  without  jurisdiction,  and  that>  there- 
fore, this  writ  of  error  should  be  dismissed. 


HOTE. 

The  reported  case,  which  affirms  Macken- 
sie  V.  Hare,  Ann.  Cas.  1015B  261,  declares 
authoritatively  the  validity  of  the  Act  of  Con- 
gress of  March  2,  1907  (84  Stat.  L.  1228,  Fed. 
St.  Ann.  1900  Supp.  p.  60)  and  holds  that 
imder  its  proviaicms  a  woman  who  is  by 
birth  a  citizen  of  the  United  States  loses  her 
citizenship  by  marrying  an  alien.  The  effect 
of  marriage  on  the  citizenship  of  a  woman 
is  discussed  in  the  note  to  Ms4>keniis  v. 
Hare,  Ann.  Cas.  1915B  261. 


GHICAOO,   ROOK   ISLAND   AND   PA« 
OIFIO  BAHiWAT  OOMPAHT 

V. 

OUMH. 

Arkansas  Supreme  Oourt  —  April  18,  1914. 
112  Ark.  401;  166  3.  W.  668. 


Railroads  —  Iiookont  for  Trespassers. 

Under  the  lookout  law  requiring  train 
operatives  to  keep  a  lookout  for  trespassers, 
they,  discovering  a  light  ahead  on  the  track, 
should  use  care  in  approaching  it. 

[See  generally  16  Ann.  Gas.  247;  82  Am. 
St.  Sep.  158.] 

Saote. 

In  view  of  the  lookout  law,  evidenes  in  an 
action  for  the  killing  by  a  train,  running  36 
miles  an  hour,  with  a  lantern  in  place  of  a 
headlight,  the  headlight  having  been  broken, 
of  a  trespasser  riding  on  a  speeder  held  to 
authorize  a  recovery;  the  light  on  the  speeder 
having  been  seem,  though  not  reeognlsed  as 
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such,  when  the  train  was  a  quarter  of  a 
mile  diutant,  only  a  crossing  signal  having 
been  given,  and  no  effort  to  stop  the  train 
having  been  made  till  it  was  nearly  on  the 
speeder. 

Death  by  Wroneful  Aot  —  Erldenoe  — 
Hahits  and  Character  of  Beeeased. 

Rejection  of  evidence,  in  an  action  for 
death  of  a  white  man,  that  the  negro  woman 
who  was  aocompanjing  him  was  a  strumpet, 
is  harmless;  other  evidence  admitted  tend- 
ing as  fully  to  show  his  dissolute  character 
and  depraved  disposition. 

[See  note  at  end  of  this  case.] 

Same. 

Though  the  action  is  only  for  the  pecuni- 
ary loss  sustained  by  deceased's  children 
from  hia  death,  evidence  that  he  taught  his 
little  girl  her  Sunday  school  lessons,  and 
wanted  her  to  go  to  Sunday  school,  and  made 
her  practice  her  music  lessons,  is  admissible 
to  show  he  had  an  affection  for  his  children, 
took  an  interest  in  their  welfare,  and  on  that 
account  would  be  likely  to  contribute  in  the 
future  to  their  support. 

[See  note  at  end  of  this  case.] 

Argument    of    Counael    —    Mlsoondvet 
Hannleaa. 

Improper  argument  of  counsel,  the  only  in- 
jurious effect  ckf  which  would  be  to  enhance 
damages,  will  be  deemed  harmless;  the  ver- 
dict not  being  complained  of  as  excessive. 

Appeal  from  Circuit  Courts  Monroe  county : 
Db  Bois,  Judge. 

Action  for  death  by  wrongful  act.    James 
Gunn,  administrator,  plaintiff,  and  Chicago, 
Rock  Island  and  Pacific  Railway  Company, 
.  defendant.    Judgment  for  plaintiff.    Defend- 
ant appeals.    Aftisickd. 

[401]  Appellee  instituted  this  action 
against  appellant  to  recover  damages  for  the 
death  of  his  intestate,  which  it  was  alleged 
wae  caused  by  the  negligence  of  appellant. 
The  facts  are  substantially  as  follows: 

An  inspector  of  appellant  lived  at  Brinkley, 
Ark.,  and  used  a  speeder  on  the  tracks  of 
appellant  in  the  discharge  of  his  duties.  He 
was  not  permitted  to  use  the  [402]  speeder 
after  dark,  nor  was  he  allowed  to  employ  any 
one  as  a  substitute.  He  did,  however,  em- 
ploy Charles  L.  Hodges  to  perform  his  du- 
ties for  him;  but  appellant  company  had  no 
knowledge  of  this  fact.  About  11  o'clock 
on  the  night  of  October  11,  1912,  Charles 
L.  Hodges,  who  was  a  white  man,  left  a 
negro  dance  hall  in  Brinkley  with  a  negro 
woman  and  a  negro  man,  to  go  to  Biscoe,  a 
station  on  appellant's  line  of  railway  about 
thirteen  miles  west  of  Brinkley.  They  went  on 
the  speeder  which  Hodges  had  been  using 
while  discharging  the  duties  of  the  inspector. 
When  they  got  to  Biscoe,  the  negro  man,  who 
had  been  carried  along  for  the  purpose  of 


helping  Hodges  propel  the  speeder,  stayed 
wi^  the  speeder  and  Hodges  and  the  negro 
woman  went  to  a  saloon  and  stayed  about 
an  hour.  They  returned  with  two  quarts  of 
whisky  and  some  beer,  and  appeared  to  have 
been  drinking  while  at  the  saloon.  Hodges 
and  the  negro  woman  both  continued  to  drink 
on  the  way  hcone,  and  the  negro  man  who 
was  with  them  testified  that  they  were  drunk. 
When  they  had  arrived  at  a  point  about  one 
mile  west  of  Brinkley,  a  passenger  train 
going  east  struck  the  speeder,  and  Hodges 
was  thrown  from  it  and  killed.  The  track 
of  appellant  from  Brinkley  west,  as  far  as 
Eden,  which  is  five  miles  distant,  is  perfectly 
straight.  It  was  dark  at  the  time  the  pas- 
senger train  struck  the  speeder,  and  the  en- 
gine on  the  passenger  train  had  no  headlight, 
except  a  lantern.  The  negro  man  who  was 
on  the  speeder  with  Hodges  testified  that  he 
looked  back  every  time  he  thought  of  it  and 
did  not  observe  the  approach  of  the  train 
until  it  was  about  to  strike  the  speeder; 
that  the  train  was  running  pretty  fast,  and 
gave  no  warning  of  its  approach.  That  he 
jumped  off  of  the  speeder  just  before  the  train 
struck  it;  that  he  was  not  drunk  at  the  time, 
and  had  only  taken  one  drink  of  whisky  on 
the  trip. 

John  T.  Maloney,  for  appellant,  testified 
substantially  as  follows:  I  was  locomotive 
engineer  on  the  passenger  train  that  killed 
Hodges.  I  took  my  train  out  of  Little  Rock 
09  that  night  at  1:05  A.  M.  for  Memphis. 
The  [403]  engine  had  an  electric  headlight 
on  it,  and  it  was  in  perfect  order  when  1 
left  Little  Rock.  The  headlight  was  the 
regular  size,  and  remained  in  perfect  condi- 
tion until  I  got  to  Biscoe.  When  I  got  there 
I  had  to  take  the  siding,  and,  in  compliance 
with  the  rules,  I  turned  the  headlight  off. 
When  the  train  for  which  I  took  the  siding 
had  passed  by,  I  turned  on  the  steam  to  the 
headlight,  but  the  headlight  would  not  bum. 
I  examined  the  wires  and  lamp  in  the  head- 
light, and  examined  the  dynamo.  I  then 
found  that  the  wire  connecting  the  magneto 
insulator  was  broken,  and  thus  cut  off  the 
current  from  the  headlight.  I  could  not  find 
any  wire  with  which  to  patch  the  headlight, 
and  took  the  porter's  lantern  and  turned  the 
light  up  to  what  we  would  call  about  four 
candle-power  light,  and  put  it  in  the  head- 
light. I  then  proceeded  on  my  way  at  the 
rate  of  about  thirty-five  miles  an  hour.  When 
I  got  near  Brinkley,  I  saw  that  I  was  about 
fortv-five  minutes  late,  and  the  train  was  still 
running  at  about  thirty-five  miles  an  hour. 
I  noticed  a  light  on  the  track  about  a  quarter 
of  a  mile  ahead  of  my  engine.  I  was  then  be- 
tween Eden  and  Brinkley  and  near  what 
we  call  the  second  road  crossing  out  of  Brink- 
ley.  There  is  a  little  dip,  or  sag,  there.  I 
blew  the  whistle  for  the  second  road  crossing 
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account.  While  the  proof  introduced  by 
appellee  as  to  the  contribution  made  by  dece- 
dent to  the  support  of  his  children  is  con- 
tradicted by  that  introduced  by  appellant, 
yet  the  jury  were  the  judges  ol  the  credi- 
bility of  the  witnesses  and  the  weight  to  be 
given  to  their  testimony,  and,  under  the 
testimony  adduced  by  appellee,  the  jury 
would  have  been  warrantee^  in  rendering  a 
larger  verdict  than  they  did.  Therefore,  we 
do  not  think  we  should  reverse  the  judgment 
on  account  ol  the  argument,  even  if  we  con- 
cluded that  it  was  erroneous.  St.  Louis, 
etc.  R.  Co.  v.  Smith,  82  Ark.  105,  100  S. 
W.  884.  In  that  case  the  court  held  that 
an  improper  argument  will  not  be  deemed 
prejudicial  where  its  only  injurious  effect 
would  have  been  to  enhance  appellee's  dam- 
ages, if  appellant  does  not  complain  that  the 
verdict  was  excessive. 
The  judgment  is  affirmed. 


KOTB. 

AdmiMibility  in  Action  for  DeatH  by 
WronKfnl  Aet  of  Evidenoe  of  Habits 
or  Pbysieal  Condition  of  Deceased. 

Introductory,  652. 

As  Affecting  Earning  Capacity,  652. 
As  Affecting  Life  Expectancy,  654. 
Rule  in  Alabama^  655. 


Introductory, 

This  note  discusses  the  admissibility,  in  an 
action  for  death  by  wrongful  act,  of  evidence 
as  to  the  habits  or  physical  condition  of  the 
deceased,  in  so  far  as  it  bears  on  the  pecuni- 
sry  value  of  his  life;  excluding,  however,  cases 
ruling  on  the  admissibility  of  such  evidence 
as  bearing  on  the  question  of  the  care  used 
by  the  deceased  at  the  time  of  the  accident 
causing  his  death.  For  cases  concerning  the 
admissibility,  in  an  action  for  the  killing  of 
a  person  at  a  railroad  crossing,  of  evidence  as 
to  the  habits  of  the  deceased  on  approaching 
such  a  crossing,  see  the  note  to  Frederickson 
y.  Iowa  Cent.  R.  Co.  Ann.  Cas.  1915B  224. 

This  note  does  not  include  cases  in  which 
the  habits  and  physical  condition  of  the  de- 
ceased have  been  referred  to  as  factors  in  de- 
termining the  measure  of  damages  for  his 
death,  without  a  specific  ruling  as  to  the 
admissibility  of  evidence  thereof.  See  the 
note  to  Carter  v.  West  Jersey,  etc.  R.  Co.  16 
Ann.  Cas.  929.  See  also  8  R.  C.  L.  tit.  Death, 
p.  827. 

As  Affecting  Earning  Capacity. 

In  an  action  for  death  by  wrongful  act  it 
is  well  established  that,  as  bearing  on  the 
pecuniary  value  of  the  life  of  the  deceased 


to  the  persons  to  whom  the  recovery  inures, 
evidence  is  admissible  to  show  the  physical 
condition  or  state  of  health  of  the  deceased, 
and  to  show  his  habits  as  to  industry  and 
sobriety,  as  to  disposition  of  his  earnings, 
and  as  to  care  of  and  attention  to  his  family. 

United  Btatea. — Hall  v.  Galveston,  etc.  R. 
Co.  39  Fed.  18;  Memphis  ConsoL  Qas,  etc 
Co.  v.  Letson,  135  Fed.  969,  68  C.  C.  A.  453; 
Grand  Trunk  Western  R.  Go.  t.  Reddick,  160 
Fed.  898,  88  G.  G.  A.  80.  See  also  Keller  v. 
Central  R.  Go.  5  McCrary  653,  48  FM.  663; 
Holmes  ▼.  Oregon,  etc  R.  Go.  6  Sawy.  262. 

Arkan9as. — St.  Louis,  etc.  R.  Go.  v.  Sweet, 
60  Ark.  550,  31  S.  W.  571.  See  also  St.  Louis, 
etc.  R.  Co.  V.  Hutchinson,  101  Ark.  424»  142 
S.  W.  527.    And  see  the  reported  case. 

California, — ^Taylor  y.  Western  Pac.  R.  Co. 
45  Gal.  323;  Barboza  v.  Pacific  Portland 
Cement  Go.  162  Gal.  36,  120  Pac  767. 

Colorado, — See  Hayes  ▼.  Williams,  17  Colo. 
465,  30  Pac.  352;  Pierce  ▼.  Conners,  20 
Colo.  178,  37  Pac.  721,  46  Am.  St.  Rep.  279. 

Delaware, — ^Wilcox  v.  Wilmington  City  R. 
Go.  2  Penn.  157,  44  Atl.  686. 

District  of  Columbia, — See  Baltimore,  etc 
R.  Co.  V.  €k)lway,  6  App.  Gas.  143. 

Georgia. — ^Killian  v.  Augusta,  etc.  R.  Go. 
79  Ga.  234,  4  S.  E.  165,  11  Am.  St.  Rep.  410. 
See  also  Atlantic,  etc  R.  Go.  v.  Newton,  85 
Ga.  517,  11  S.  E.  776. 

Illinois. — Chicago,  etc.  R.  Go.  ▼.  Travis,  44 
III.  App.  466;  Pendergast  v.  Chicago  City  R. 
Co.  114  111.  App.  156;  Devine  ▼.  Boston 
Store,  167  111.  App.  443. 

Indiana. — ^Lake  Erie,  etc.  R.  Co.  ▼,  Mugg, 
132  Ind.  168,  31  N.  E.  564;  Wright  v.  Craw- 
fordsville,  142  Ind.  636,  42  N.  E.  227;  Qeve- 
land,  etc.  R.  Co.  v.  Starks,  174  Ind.  345,  92 
N.  E.  54,  reversing  89  N.  E.  602;  Pittsburgh, 
etc.  R.  Co.  V.  Parish,  28  Ind.  App.  189,  62 
N.  E.  514,  91  Am.  St.  Rep.  120.  See  also 
Pennsylvania  Co.  v.  Reesor,  108  N.  £.  983. 

Indian  Territory. — ^Missouri,  etc.  R.  Co.  t. 
Elliott,  2  Indian  Ter.  407.  51  S.  W.  1067. 

lotoa. — ^Donaldson  v.  Mississippi,  etc.  R.  Co. 
18  la.  280,  87  Am.  Dec.  391;  Simonson  v. 
Chica^,  etc.  R.  Go.  49  la.  87;  Van  Gent  v. 
Chicago,  etc  R.  Go.  80  la.  526,  45  N.  W.  913; 
Wheelaa  t.  Chicago,  etc.  R.  Go.  85  la.  167, 
52  N.  W.  119,  49  Am.  ft  Eng.  R.  Cas.  693; 
Spaulding  v.  Chicago,  etc  R.  Co.  98  la.  205, 
67  N.  W.  227;  Nicoll  v.  Sweet,  163  la.  683, 
Ann.  Gas.  1916G  661,  144  N.  W.  615. 

Kansas. — Goffeyville  Min.  etc.  Co.  t.  Garter, 
65  Kan.  565,  70  Pac  635. 

Kentucky. — See  Louisville,  etc  R.  Ga  v. 
Graham,  98  Ky .  688,  34  S.  W.  229 ;  Louisville, 
etc  R.  Go.  ▼.  Gardner,  140  Ky.  772,  131  S.  W. 
787;  Cincinnati,  etc  R.  Go.  ▼.  Lovell,  141 
Ky.  249,  132  S.  W.  569,  47  L.R.A.(NJS.)  909, 
rehearing  denied  142  Ky.  1,  183  S.  W.  788. 

Maine, — Oakes  ▼.  Bialne  Gent.  R.  Go.  05  Mc 
103,  49  Atl.  418. 
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iftcAi^n.— Shall  ▼.  Detroit,  etc.  B.  Go.  162 
Mieh.  463,  116  N.  W.  432,  15  Detroit  Leg.  N. 
296;  Sceba  v.  Manistee  R.  Co.  156  N.  W.  414. 
iftfMtesotck — Shaber  ▼.  St.  Paul,  etc.  R.  Co. 
28  Minn.  103,  9  N.  W.  575,  2  Am.  &  Eng.  R. 
Gas.  185;  Opaahl  ▼.  Judd,  30  Minn.  126, 14  N. 
W.  675. 

MiMowri. — ^Darka  ▼.  Scudder-Gale  Grocer 
Go.  146  Md.  App.  246,  130  S.  W.  430;  Cham- 
bera  ▼.  Krupper-Benaon  Hotel  Co.  154  Mo. 
App.  240,  134  S.  W.  45.  See  also  Powell  v. 
Union  Pac.  R.  Co.  255  Mo.  420,  164  S. 
W.  628;  Loomis  v.  Metropolitan  St.  R.  Co. 
188  Mo.  App.  203,  175  S.  W.  143. 

Vew  Jeruey, — Smith  ▼.  Barnard,  82  N.  J. 
L.  472,  81  Atl.  736. 

New  York, — Slaven  v.  Germain,  64  Hun 
506,  10  N.  Y.  S.  492;  StemfeU  v.  Metropoli- 
tan St.  R.  Co.  73  App.  Div.  499,  77  N.  Y.  S. 
309,  afflrmed  174  N.  Y.  612,  66  N.  £.  1117; 
Mcllwaine  v.  Metropolitan  St.  R.  Go.  74  App. 
Div.  496,  77  N.  Y.  S.  426 ;  Mix  v.  Hamburg- 
American  Steamship  Co.  85  App.  Div.  475, 
83  N.  Y.  S.  322;  Fearon  v.  New  York  L.  Ins. 
Co.  162  App.  Div.  560,  147  N.  Y.  S.  644; 
Meng  V.  Emigrant  Industrial  Sav.  Bank,  169 
App.  Div.  27,  154  N.  Y.  S.  509.  See  also 
Houghkirk  v.  Delaware,  etc.  Canal  Co.  92 
N.  Y.  219,  44  Am.  Rep.  370,  revernng  28 
Hun  407;  Murphy  v.  Erie  R.  Co.  202  N.  Y. 
242,  95  N.  £.  699,  reversing  134  App.  Div. 
092,  119  N.  Y.  S.  183. 

North  GaroKna.— Kesler  v.  Smith,  66  N.  C. 
154;  Burton  v.  Wilmington,  etc.  R.  Co.  82 
N.  C.  504;  Mendenhall  v.  North  Carolina  R. 
Co.  123  N.  C.  275,  31  S.  £.  480;  Watson  v. 
Seaboard  Air  line  R.  Co.  133  N.  C.  188,  45 
S.  £.  555.  See  also  Benton  v.  North  Carolina 
R.  Go.  122  N.  G.  1007,  30  S.  E.  333 ;  Bums  v. 
Asheboro,  etc  R.  Co.  125  N.  C.  304,  34  S.  E. 
496. 

Tenmeasee, — ^Nashville,  etc  R.  Go.  v.  Prince, 
2  Heisk.  580;  East  Tennessee,  etc  R.  Co.  v. 
Gurley,  80  Tenn.  46,  17  Am.  &  Eng.  R.  Gas. 
568;  Illinois  Gent.  R.  Co.  v.  Spence,  93  Tenn. 
173,  23  S.  W.  211,  42  Am.  St.  Rep.  907. 

TeoM.—- San  Antonio,  etc  R.  Co.  v.  Long, 
87  Tez.  148,  27  S.  W.  113,  47  Am.  St.  Rep. 
87,  24  L.RJ1.  637;  Standlee  v.  St.  Louis,  etc. 
R.  Co.  25  Tex.  Civ.  App.  340,  60  S.  W.  781; 
Galveston,  etc  R.  Co.  v.  Harris,  36  S.  W. 
776;  Beaumont  Traction  Co.  v.  Dilworth,  94 
S.  W.  352;  Fort  Worth,  etc  R.  Co.  v.  Stal- 
cup,  167  S.  W.  279. 

Utah, — Openshaw  v.  Utah,  etc  R.  Go.  6 
Utah  132  (semble) ;  Wells  v.  Denver,  etc 
K.  Co.  7  Utah  482,  27  Pac  688;  Chilton  v. 
Union  Pac  R.  Go.  8  Utah  47,  29  Pac  963, 
diemiaaed  163  U.  S.  708,  16  S.  Gt.  1207,  41 
U.  S.  (L.  ed.)  308;  Evans  v.  Oregon  Short 
Line  R.  Go.  87  Utah  481,  Ann.  Gas.  1912G 
269,  108  Pac  688. 

TJr^ifiia.-— Baltimore,  etc  R.  Co.  v.  Wight- 
nmo,  29  Grat  431,  26  Am.  Rep.  884. 


Oamada, — ^Renwick  v.  Gait,  etc  St.  R.  Co. 
11  Ont.  L.  Rep.  158,  6  Ont.  W.  Rep.  413. 

In  Chicago,  etc  R.  Co.  v.  Travis,  44  111. 
App.  466,  it  was  said:     ''We  think  that  evi- 
dence as  to  the  habits  and  character  of  the 
deceased,  00  far  as  they  affected  the  pecuniary 
relations  of  the  next  ol  kin  with  him  and 
the  support,  if  any,  they  were  receivLog,  or 
were  likely  to  receive  from  him,  or  were  giv- 
ing to  him,  should  have  been  received"    .    .    . 
and  ''The  action  is  for  the  pecuniary  loss 
sustained;  this  may  be  greater  in  the  case 
of  a  sober,  industrious  man,  who  devoted  his 
earnings  to  the  support  of  his  family,  than 
in  the  case  of  a  father  who,  utterly  neglect- 
ing his  children,  spent  his  wages  in  drunken 
dissipaticm."    And  in  Pittsburgh,  etc  R.  Co. 
V.  Parish,  28  Ind.  App.  189,  62  N.  E.  514,  91 
Am.  St.  Rep.  120,  the  court  said:    "The  loss 
from    the    death   of    a    careful,    experienced 
man  would  be  greater  than  from  that  of  one 
who  was  careless  and  inexperienced.    The  law 
estimates  the  value  of  a  human  life  as  best 
it  can,  and  in  doing  so  it  will  take  into  con- 
sideration, among  other  things,  tiie   habits 
of  the  individual  as  to  sobriety  and  industry, 
and  such  qualities  as  affect  his  capacity  to 
earn  money."     In  Spaulding  v.  Chicago,  etc 
R.  Co.  98  la.  205,  67  N.  W.  227,  it  was  said: 
"A  sister  of  the  decedent  was  permitted  to 
testify  that  she  had  received  from  him,  dur- 
ing  his   life-time,   various  sums  of   money, 
which   amounted  to  eight  hundred   dollars, 
and  perhaps  more;  that  she  had  visited  him 
in  St.  Paul,  and  that  he  had  paid  for  her  sup- 
port while  she  was  there;  that  she  had  re- 
ceived, since  his  death,  insurance  on  his  life 
to  the  amount  of  two  thousand  dollars.     It 
was  competent  to  show  the  amount  of  money 
which  he  had   sent  to  the  witness  and  to 
others,  as  tending  to  show  his  ability  to  earn 
money,  and  his  habits  with  respect  to  saving 
it;  and  for  the  same  reason  it  was  competent 
to  show  that  he  had  invested  some  of  his  earn- 
ings in  life  insurance."    In  Sternfels  v.  Met- 
ropolitan St.  R.  Co.  73  App.  Div.  499,  77  N. 
Y.  S.  309,  affirmed  174  N.  Y.  512,  66  N.  E. 
1117,  the  court  said:     "It  is  claimed  by  the 
railway  company  that  errors  were  committed 
in  the  reception  of  evidence  which  call  for  a 
reversal  of  this  judgment.    These  errors,  it  is 
claimed,  were  committed  by  the  plaintiff  in 
offering  and  the  court  in  permitting  evidence 
to  be  given  of  the  habits  of  the  deceased  in 
reference  to  his  family  life;   the   attention 
which  he  bestowed  upon  the  members  of  it; 
the  interest  he  took  in  their  social  entertain- 
ment;   that    he   was   'a   home   body;'   spent 
much  of  his  time  with  his  family;  took  great 
interest  in  the  education  of  his  diildren  and 
especially  in  the  education  and  culture  of  his 
daughter.    .     .    .    The   learned   counsel   for 
the  railway  company  insists  that  the  sub- 
ject-matter of  this  evidence  constitutes  error 
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for  the  reason  that  it  presented  for  the  con- 
sideration of  the  jury  an  erroneous  measure 
of  damage;  that  the  jury  were  not  entitled  to 
measure  the  damage  sustained  by  the  plain- 
tiff and  the  next  of  kin  based  upon  personal 
association  with  the  deceased;  that  such 
matters  are  not  embraced  within  the  statute 
which  awards  a  recovery  only  for  pecuniary 
loss  sustained.  It  is  to  be  observed,  however, 
that  the  plaintiff  was  entitled  to  prove  the 
character,  habits,  health,  business  ability  or 
any  other  matter  tending  to  lay  before  the 
jury  the  character  of  the  man,  his  ability  and 
earning  power.  It  is  perfectly  evident  that 
a  defendant  would  be  authorized  to  show, 
when  it  is  sought  to  charge  it  in  damages 
for  negligent  injury  causing  death,  that  the 
deceased  was  vile  in  habits,  uniformly  sought 
bad  associations,  contributed  nothing  to  the 
support  of  his  family  or  the  culture  of  his 
children,  did  not  perform  the  duties  of  a  hus- 
band and  father  properly,  either  by  pecuniary 
assistance,  or  by  moral  association  and  help; 
that  he  was  without  property,  earning  power 
or  ability,  and  discharged  none  of  the  duties 
which  by  common  consent  devolved  upon  him 
as  a  reputable  member  of  society.  All  of 
these  facts  would  bear  pertinently  and  direct- 
ly upon  the  value  of  the  life  and  the  conse- 
quent pecuniary  injury  entailed  on  account 
of  the  death.  .  .  .  It  is  evident,  therefore, 
that  proof  which  tends  to  show  the  character 
and  habits  of  the  life  which  has  been  de- 
stroyed bears  direct  relation  to  the  pecuniary 
loss  sustained  by  the  widow  and  the  next  of 
kin.  The  proper  observance  of  family  re- 
lations and  the  fidelity  of  their  discharge  by 
the  deceased  is  as  much  an  element  in  de- 
termining the  value  of  the  life  and  the  loss  to 
the  next  of  kin  as  are  the  extent  of  his 
possessions  and  his  ability  to  earn." 

In  Wright  v.  Crawfordsville,  142  Ind.  636, 
42  N.  E.  227,  the  court  held  to  be  admissible 
evidence  of  repeated  specific  acts  of  drunken- 
ness on  the  part  of  the  deceased  as  tending 
to  prove  confirmed  habits  of  drunkenness. 
The  court  said :  "We  think  that  the  evidence 
was  legitimate,  under  the  issues,  to  be  con- 
sidered by  the  jury  upon  the  question  of  the 
amount  of  damages  to  be  awarded.  The  re- 
peated acts  of  drunkenness  disclosed  by  the 
evidence,  tended  to  prove  that  the  deceased 
was  addicted  to  the  vicious  habit  of  becoming 
intoxicated  to  an  extent  that,  had  he  lived, 
would  have  tended  to  impair  his  ability  to 
earn  money  and  so  use  it  in  a  manner  as 
would  contribute  to  the  proper  support  of  his 
family.  It  is  a  fact  generally  conceded  and 
recognized,  that  drunkenness,  as  a  habit, 
tends  to  absorb  the  earnings  of  the  person 
addicted  thereto,  and  renders  him  leas  fit  to 
accomplish  that  which  he  might  if  he  were 
of  temperate  habits.  In  actions  of  the  char- 
acter  of   the   one   under   consideration,   the 


jury  is  authorized,  in  awarding  damages,  to 
take  into  consideraticm  the  pecuniary  lose  or 
injury  resulting  to  those  most  nearly  related 
to  the  deceased;  and  it  is  obvious,  we  think, 
that  where  it  is  made  to  appear  that  the 
decedent  was  addicted  to  the  habit  of  intoxi- 
cation and  in  spending  his  earnings  in  whole 
or  in  part,  as  the  case  might  be,  for  intoxicat- 
ing liquors,  the  loss  resulting  from  his  deaUi 
to  those  dependent  upon  him  for  support 
and  protection  in  the  future,  would  not  be  as 
great  as  in  a  case  where  it  appeared  that  the 
deceased  was  a  sober  and  industrious  man.'* 

In  Nordhaus  t.  Vandalia  R.  Co.  147  111. 
App.  274,  affirmed  in  242  111.  166,  89  N.  £. 
974,  the  court  held  to  be  admissible  evidence 
that  the  deceased,  a  Hungarian  section-hand, 
had  previous  to  his  death  purchased  money 
orders  to  be  sent  to  his  widowed  mother  in 
Hungary,  as  showing  his  habit  with  respect 
to  contributing  to  her  support.  In  Galveston, 
etc.  R.  Co.  V.  Harris  (Tex.)  36  S.  W.  776, 
evidence  that  the  deceased  had  been  in  the 
habit  of  spending  his  money  on  a  certain 
prostitute  was  held  to  be  admissible  to  con- 
tradict the  testimony  of  his  mother  that  he 
expended  most  of  his  wages  in  support  of  her 
and  her  children. 

However,  in  at  least  one  jurisdiction  evi- 
dence as  to  whether  the  deceased  was  in  the 
habit  of  saving  his  earnings  has  been  held 
to  be  inadmissible.  Thus,  in  Baltimore,  etc. 
R.  Co.  V.  Stete,  81  Md.  371,  32  Atl.  201,  the 
court  said:  *'The  fifth  exception  is  taken  to 
the  refusal  of  the  court  below  upon  the  ob- 
jection of  the  plaintiff  to  permit  inquiry  to  be 
made  as  to  whether  or  not  the  decedent  saved 
anything  out  of  his  earnings.  The  question 
was  properly  excluded,  and  we  think,  wholly 
irrelevant." 

It  was  held  in  Lipscomb  v.  Houston,  etc. 
R.  Co.  95  Tex.  6,  64  S.  W.  923,  93  Am.  St.  Rep. 
804,  55  L.R.A.  869  {modifying  62  S.  W.  954) 
that  evidence  that  the  deceased  was  a  member 
of  the  church  and  not  in  the  habit  of  using 
profane  language  was  too  remote  to  be  of 
value  in  determining  the  pecuniary  loss  of  the 
plaintiffs.  But  in  White  v.  Central  Vermont 
R.  Co.  87  Vt.  330,  89  Atl.  618,  it  was  held 
that  it  was  competent  to  prove  that  the  de- 
ceased was  a  member  of  the  church,  as  indi- 
cating the  moral  training  and  discipline  and 
influence  which  would  have  been  received 
from  him  by  his  children. 

Aa  Affecting  Life  Expectancy. 

As  bearing  on  the  pecuniary  worth  of  the 
deceased,  his  expectancy  of  life  is  material, 
and  therefore  evidence  of  his  habits  or  phirs- 
ical  condition  is  admissible  as  being  relevant 
to  the  probable  continuance  of  his  life. 
Broughel  v.  Southern  New  England  Tel.  Co. 
73  Conn.  614,  48  Ati.  761,  84  Am.  St.  Rep. 


CHICAGO,  ETC.  R.  CO.  ▼.  6UNN. 
list  Ark.  \01. 


655 


176;    Wilcox  v.   Wilmington   City   R.  Co.  2 
Penn.    (Del.)    167,  44  Atl.  686;   Wheelan  v. 
Chicago,  etc.  R.   Co.  85  la.  167,   52  N.  W. 
119,  49  Am.  &  Eng.  R.  Cas.  693;   Nicoll  v. 
Sweet,  163  la.  683,  Ann.  Caa.  1916C  661,  144 
N.  W.  615;  Coffeyville  Min.  etc.  Co.  v.  Carter, 
65  Kan.  565,  70  Pac.  635 ;  Slaven  v.  Germain, 
64  Hun  506,  19  N.  Y.  S.  492;  Mellwaine  v. 
Metropolitan  St.  R.  Co.  74  App.  Div.  496,  77  N. 
Y.  S.  426 ;  Pennaylvania  R.  Co.  v.  Henderson, 
51  Pa.  St  315;  Illinois  Cent.  R.  Co.  v.  Spence, 
93  Tenn.  173,  23  8.  W.  211,  42  Am.  St.  Rep. 
907;  Galve&ton,  etc.  R.  Co.  v.  Gormley  (Tex.) 
27  S.  W.  1051;   Hardin  v.  St.  Louis  South- 
western R.  Co.  (Tex.)  88  S.  W.  440;  Evans  v. 
Oregon  Short  Line  R.  Co.  37  Utah  431,  Ann. 
Cas.  1912C  259,  108  Pac.  638.    See  also  Hall 
V.  Galveston,  etc.  R.  Co.  39  Fed.  18;  Cincin- 
nati, etc.  R.  Co.  V.  Lovell,  141  Ky.  249,  132 
S.  W.   669,   47   L.R.A.(N.S.)    909,  rehearing 
denied  142  Ky.  1,  133  S.  W.  788;  Baltimore, 
etc.  R.  Co.  v,  Golway,  6  App.  Cas.    (D.  C.) 
143;  Terhune  v.  Joseph  W.  Cody  Contracting 
Co.  72  App.  Div.  1,  76  N.  Y.  S.  255.    Thus  in 
Mellwaine  v.  Metropolitan  St.  R.  Co.  74  App. 
Div.  496,  77  N.  Y^.  S.   426,  the  court  said: 
"It  is  common  knowledge  that  the  use  of  in- 
toxicating liquors  to  any  extent  has  a  bear- 
ing upon  the  ability  of  the  subject  to  with- 
stand certain   kinds  of  illness  and  disease. 
In  estimating  the  probability    as  to  the  de- 
cedent's future  health  and  the  duration  of 
his  life,  the  jurors  were  called  upon  to  con- 
sider the  probabilities  as  to  his  becoming  ill, 
which  involved  his  susceptibility  to  disease, 
and  his  ability  to  withstand  the  ravages  of 
disease.     His  use  of  intoxicating  liquors  had 
a  bearing  upon  this  subject,  the  importance 
of  its  bearing  depending  upon  the  extent  of 
the  use.    Moreover  the  habits  of  the  decedent 
with    reference   to    the   use   of    intoxicating 
liquors,   which   involved   the   expenditure   of 
part  of  his  earnings,  would  throw  some  light 
both   upon  the  question  as  to  the  probable 
amount  of  his  savings  and  the   amount   of 
money    which    he    would    contribute    to   his 
family,  and  also  upon  the  question  as  to  the 
amount  of  his  earnings,  the  weight  of  the  evi- 
dence  depending  of  course  upon   the   extent 
to  which  he  indulged  in  such  liquors.     Fur- 
thermore, in  view  of  the  decedent's  occupa- 
tion, if  he  was  in  the  habit,  even  though  only 
cccasionally,  of  becoming  intoxicated  while  in 
the  performance  of  his  duties,  the  jury  had 
a   right  to  take  that  into  consideration   in 
weighing  the  chances  of  his  death  by  accident 
or  the  impairment  of  his  capacity  to  earn 
money   by   injury.     The   question   called   for 
facts  in  the  history  of  decedent's  life  which 
would  be  indicative  of  his  habits  or  customs 
and  which  were  proper  for  the  consideration 
of  the  jury  on  the  question  of  pecuniary  loss 
sustained  by  the  widow  and  next  of  kin." 
While  recognizing  the  admissibility  of  evi- 


dence as  to  the  habits  and  condition  of  health 
of  the  deceased,  the  Illinois  court  in  one 
case  declared  to  be  incompetent  evidence  of- 
fered by  the  plaintiff  that  her  husband,  the 
deceased,  spent  most  of  his  time  at  home  with 
her  and  the  children,  because  of  its  tendency 
to  introduce  the  element  of  loss  of  companion- 
ship into  the  measure  of  damages.  Conover 
v.  Harriaburg,  etc.  Co.  161  111.  App.  74,  where- 
in the  court  said:  ''She  [the  plaintiff,  widow 
of  deceased]  was  permitted  to  testify  that  her 
husband  spent  most  of  his  time  at  home 
with  her  and  the  children  and  that  he. was 
the  only  support  she  had  and  that  she  had  no 
other  means  of  support.  This  testimony  tend- 
ed to  impress  the  jury  with  loss  of  com- 
panionship when  there  could  be  no  recovery 
except  for  the  pecuniary  loss,  and  also  tended 
to  ^ow  the  financial  condition  of  the  wife. 
The  testimony  should  be  limited  to  the  earn- 
ings of  the  husband,  his  age,  habits  and  con- 
dition of  his  health  and  whether  the  wife  was 
supported  by  him." 

In  Ilwaco  R.  etc.  Co.  v.  Hedrick,  1  Wash. 
446,  25  Pac.  335,  22  Am.  St.  Rep.  169,  the 
court  held  that  while  it  was  competent  to 
prove  to  the  jury  the  state  of  health  and 
physical  condition  of  a  deceased  child,  it  was 
not  competent  for  a  physician  to  testify  that 
if  the  child  had  been  healthy  it  would,  in  his 
opinion,  have  survived  the  injury.  The  court 
said :  ''It  is  true  that  the  measure  of  plain- 
tiff's damage  is  the  loss  occasioned  by  the 
death  of  deceased,  and  that  his  health,  mental 
and  physical  condition,  and  his  expectancy  of 
life,  were  proper  subjects  to  be  submitted  to 
the  jury  for  their  consideration  in  estimating 
the  amount  of  the  damage  sustained  by  the 
estate.  But  it  does  not  follow  that  defend- 
ant should  have  been  permitted  to  show  that, 
in  the  opinion  of  the  witness,  deceased  would 
not  have  died  from  the  effects  of  the  frightful 
injury  he  received,  if  he  had  been  as  strong 
and  healthy  as  some  other  boy,  or  even  if  he 
himself  had  been  more  vigorous.  There  was 
no  controversy  as  to  the  cause  of  the  child's 
death,  and  the  question  then  before  the  jury 
was  not  what  amount  of  injury,  of  the  char- 
acter suffered  by  him,  he  could  or  would  have 
survived  imder  other  circumstances,  but  what 
was,  in  fact,  his  health  and  physical  condi- 
tion at  the  time  of  the  injury;  and  that  the 
witness  had  already  stated.  We  see  no  error 
of  the  court  in  excluding  the  question." 

Itule  in  Alabama, 

In  Alabama,  the  statute  (Code  1886,  §  2589) 
relating  to  actions  "for  wrongful  act,  omis- 
sion,  or  negligence  causing  death,"  has  been 
said  to  be  an  act  purely  punitory  and  exem- 
plary in  its  nature,  so  that  the  compensatory , 
element  is  eliminated  from  the  measure  of 
damages,  and  In  an  action  under  that  statute 
evidence  of  the  habits  and  physical  condition 
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of  the  deceased  as  bearing  on  his  pecuniary 
worth  has  been  held  to  be  irrelevant  and  in- 
admissible. Richmond,  etc.  R.  Go.  v.  Free- 
man, 97  Ala.  289,  11  So.  880;  Buckalew  ▼. 
Tennessee  Goal,  etc.  Go.  112  Ala.  146,  20  So. 
606;  Louisville,  etc.  R.  Co.  v.  Tegner,  126 
Ala.  593,  28  So.  610.  Thus  in  Richmond,  etc 
R.  Co.  V.  Freeman,  supra,  the  court  said: 
"The  damages  recoverable  being  punitive  and 
exemplary  in  all  cases  under  the  statute  [Code 
1886,  §  2589] — punitive  of  the  act  done  and 
intended  by  their  imposition  to  stand  as  an 
example  to  deter  others  from  the  commission 
of  mortal  wrongs  or  to  incite  to  diligence  in 
the  avoidance  of  fatal  casualties — ^the  purpose 
being  the  preservation  of  human  life  regard- 
less of  the  pecuniary  value  of  a  particular 
life  to  next  of  kin  under  statutes  of  distribu- 
tions, the  admeasurement  of  the  recovery 
must  be  by  reference  alone,  to  the  quality  of 
the  wrongful  act  or  omission,  the  degree  of 
culpability  involved  [sic]  in  the  doing  of  the 
act  or  in  the  omission  to  act  as  required  by 
the  dictates  of  care  and  prudence,  and  with- 
out reference  to,  or  consideration  of,  the  loss 
or  injury  the  act  or  omission  may  occasion 
to  the  living.  Such  is  the  construction  given 
by  this  court  to  the  act." 

But  another  statute  (Code  1886,  §  2590), 
an  employer's  liability  act,  has  been  said  to 
be  compensatory  in  nature,  and  in  an  action 
under  that  statute  the  Alabama  court  has  held 
to  be  admissible  evidence  as  to  the  habits  and 
physical  condition  of  the  deceased,  in  accord 
with  the  general  rule  as  laid  down  in  other 
jurisdictions.  Columbus,  etc.  R.  Co.  v. 
Bridges,  86  Ala.  448,  6  So.  864,  11  Am.  St. 
Rep.  58;  Louisville,  etc.  R.  Co.  v.  Orr,  91 
Ala.  548,  8  So.  360;  James  v.  Richmond,  etc. 
R.  Co.  92  Ala.  231,  9  So.  335;  Richmond,  etc. 
R.  Co.  V.  Hammond,  93  Ala.  181,  9  So.  677; 
McAdory  v.  Louisville,  etc.  R.  Co.  94  Ala, 
272,  10  So.  607 ;  Central  Foundry  Co.  v.  Ben- 
nett, 144  Ala.  184,  39  So.  674,  113  Am.  St. 
Rep.  32,  1  L.R.A.(N.S.)  1150;  Central  of 
Georgia  R.  Co.  v.  Alexander,  144  Ala.  257, 
40  So.  424;  Woodstock  Iron  Works  v.  Kline, 
149  Ala.  391,  43  So.  362;  Alabama  Steel,  etc 
Co.  V.  Griffin,  149  Ala.  423,  42  So.  1034; 
Louisville,  etc.  R.  Co.  v.  Fleming  (Ala.)  69 
So.  125.  Thus  the  court  in  Columbus,  etc. 
R.  Co.  V.  Bridges,  supra,  said:  "Section 
2591  authorizes  the  personal  representative 
to  maintain  an  action,  if  the  injury  results 
in  the  death  of  the  employee,  and  directs  the 
distribution  of  the  recovery.  The  statute 
does  not  prescribe  or  fix  the  measure  of  dam- 
ages, neither  are  they  submitted  to  the  ar- 
bitrary discretion  of  the  jury.  It  has  no 
punitive  purpose,  and  the  common-law  rules 
,  as  the  measure  of  damages  are  applicable.  It 
is  wholly  unlike,  in  its  objects  and  purposes, 
the  statute  of  February  5,  1872  [brought  for- 
ward in  Code  1886,  §  2589],  which  was  in- 
tended to  prevent  homicide." 
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Avtomobilea  —  RiKl&ta  aad  Duties  as  t« 
Pedestrian. 

The  rights  of  pedestrians  and  drivers  of 
automobiles,  when  using  streets  on  other 
public  highways,  are  mutual,  equal  and  co- 
ordinate, except  as  varied  by  the  nature  of 
the  appliance  or  mode  of  travel  employed; 
and  as  long  as  each  observes  the  reciprocal 
rights  of  the  other  neither  will  be  liable  for 
any  injury  his  use  may  cause. 

[See  note  at  end  of  this  case.] 

Same. 

A  person  using  an  automobile  on  a  public 
highway  owes  the  double  duty  to  avoid 
danger  to  himself  by  another  having  an 
equal  right  to  such  use,  and  the  inflicti<»i  of 
injury  upon  such  other  person.  Both  must 
exercise  that  degree  of  care  which  a  reason- 
ably prudent  man  would  exercise  under  the 
same   circumstances. 

[See  note  at  end  of  this  case.] 

Same. 

Because  of  the  character  of  the  vehicle 
and  the  unusual  dangers  incident  to  its  use, 
a  greater  degree  of  care  is  required  of  the 
operator  of  an  automobile,  while  on  the  pub- 
lic highway,  and  especially  at  street  cross- 
ings, than  is  required  of  persons  using  the 
ordinary  or  less  dangerous  instruments  of 
travel.  He  should  exercise  such  care  in  re- 
spect to  speed,  warnings  of  approach  and  the 
management  of  the  car  as  will  enable  him  to 
anticipate  and  avoid  collisions  which  the 
nature  of  the  machine  and  the  locality  may 
reasonably  suggest  likely  to  occur  in  the  ab^ 
sence   of   such    precautions. 

[See  note  at  end  of  this  case.] 


The  vigilance  and  care  required  of  the 
operator  of  an  automobile  vary  in  respect  of 
perscms  of  different  ages  or  physical  con- 
ditions. He  must  increase  his  exertions  in 
order  to  avoid  danger  to  children,  whom  he 
may  see,  or,  by  the  exercise  of  reasonable 
care,  should  see,  on  or  near  the  highway. 
More  than  ordinary  care  is  required  in  audi 
cases. 

[See  note  at  end  of  this  case.] 


Where  a  wagon  or  other  vehicle  obscures 
or  obstructs  his  view  of  a  street  crossing, 
when  the  presence  thereon  of  others  may 
reasonably  be  anticipated,  extra  vigilance 
and  caution  are  required  of  the  auto  operator, 
in  order  to  prevent  injury  to  persons  on 
such  crossing. 

[See  note  at  end  of  this  case.] 
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OontiiTbvtory  Keslisenoe  of  Pedestrian. 

The  mere  negligent  act  of  one  person  will 
not  exeuae  negligent  injury  to  him  b^  an- 
other. If,  therefore,  a  person  who  negligent- 
ly plaices  hinuself  in  a  situation  of  imminent 
danger  is  injured  by  one  who  by  the  exer- 
cise of  reasonable  care  could  have  avoided 
such  injury,  the  negligence  of  the  former 
will  not  bar  recovery. 

[See  4  Ann.  Cas.  400.] 

Same. 

A  person  lawfully  in  a  public  highway  may 
rely  upon  the  exercise  of  reasonable  care  by 
drivers  of  vehicles  to  avoid  injury.  Failure 
to  anticipate  omission  of  such  care  does  not 
render  him  negligent.  A  pedestrian  is  not 
bound,  as  a  matter  of  law,  to  be  continuous- 
ly looking  or  listening  to  ascertain  if  auto- 
mobiles or  other  vehicles  are  approachin|;, 
under  penalty  that  if  he  fails  to  do  so  and  is 
injured,  his  own  negligence  will  defeat  re- 
covery of  damages  sustained. 

KeKlieenee  —  Oontriliiitory  KesUKenoe 
of  Clilldreii. 

In  determining  the  question  of  contribu- 
tory negligence,  the  conduct  of  children 
should  not  be  judged  by  the  same  rules  which 
govern  that  of  adults^  Ordinary  caution  for 
them  is  that  degree  of  care  and  prudence 
whidi  children  of  the  same  age  are  accustom- 
ed to  exercise  under  like  circumstances. 

[See  Ann.  Cas.  1913B  969.] 

Proof  of  KesUsenee  —  Variance  from 
Pleading. 

In  order  to  recover,  it  is  unnecessary  for 
plaintiff  to  prove  literally  the  acts  of  negli- 
gence averred  in  the  declaration.  If  the 
allegations  are  substantially  proved,  this  is 
sufficient.  Hence,  an  instruction,  in  an  ac- 
tion of  case  for  personal  injury,  which  tells 
the  jurv  that  it  cannot  find  for  plaintiff, 
unless  it  believes  from  the  evidence  "that 
the  defendant  was  negligent  in  the  very  man- 
ner set  out  in  the  declaration,"  is  erroneous, 
and  should  be  refused. 

(Syllabus   by   court.) 

Error  to  Circuit  Court,  Mineral  county. 

Action  for  damages.  Bewey  Deputy,  plain- 
tiff, and  £.  6.  Kimmell,  defendant.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
The  facts  are  stated  in  the  opinion.     Ar- 

FiaMKD. 

0ha9.  y.  Finnell  and  Frank  0,  Reynolds 
for  plaintiff  in  error. 

R,  F.  Leedy  and  W.  H,  Griffith  for  defend- 
ant in  error. 

[596]  Ltnch,  J. — ^The  injury,  damages  for 
which  plaintiff  seeks  recovery  by  an  action  of 
trespass  on  the  case,  was  inflicted  by  defend- 
ant in  the  operation  of  an  automobile  on  the 
streets  of  Keyser.  [597]  Tlie  car  collided 
with  plaintiff  at  a  street  crossing,  and  within 
a  few  feet  of  the  curb,  over  which  he  had 
just  stepped  into  the  street.  At  Ihat  time,  he 
Ann.  Cas.  1916E. — 42. 
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was  t&k  years  and  six  months  old.  In  com- 
pany with  him  were  two  companions,  one 
eleven,  the  other  nine  years  old.  They  were 
interested  in  the  pictures  of  noted  baseball 
players,  contained  in  a  box  of  candy  purchased 
by  one  of  them  at  a  store  near  the  crossing. 
These  they  were  examining,  as  they  leisurely 
approached  and  entered  upon  the  crossing  at 
the  time  of  the  collision. 

Defendant  drove  his  car  along  Piedmont 
street,  and  thence  to  the  left  over  the  crossing 
and  into  Orchard  street.  As  the  car  entered 
on  the  crossing,  it  collided  with  two  of  the 
three  boys,  knocking  plaintiff  to  the  pave- 
ment, thereby  causing  the  injury. 

The  trial  court  entered  judgment  for  plain- 
tiff on  the  jury's  finding  on  the  facts.  Hence, 
the  case  is  here  on  writ  of  error. 

While  defendant  admits  the  collision  and 
its  resultant  effect,  he  denies  liability  on  the 
ground  that  but  for  the  negligence  of  the 
plaintiff  the  collision  would  not  have  occurred. 
But  the  question  of  defendant's  negligence, 
and  that  of  plaintiff,  if  any,  contributing  to 
the  injury,  were  submitted  to  the  determina- 
tion of  the  jury;  and  its  findings  cannot  be 
disturbed,  except  for  good  and  sufficient  cause. 

Was  defendant  negligent?  He  was  lliw- 
fully  on  the  public  highway.  It  was  open 
alike  to  him  and  to  the  plaintiff.  Their  rights 
thereon  were  mutual  and  co-ordinate.  The 
rights  of  the  one  were  not  superior  to  the 
rights  of  the  other.  Highways  are  construct- 
ed and  maintained,  at  public  expense,  for  pub- 
lic use  by  all  persons  alike,  without  limitation 
or  restriction,  save  only  that  the  use  must 
conform  to  the  well  ef^ablished  rules  and 
regulations  prescribed  by  law. 

That  the  use  of  automobiles  on  the  high- 
ways for  business  or  recreation  is  lawful,  is 
no  longer  open  to  question.  Such  use  in- 
volves only  the  application  of  a  new  appliance 
and  mode  of  travel,  rather  than  any  new  legal 
principle.  It  does  not  exclude  or  seriously 
interfere  with  the  original  modes  in  which 
the  highways  were  used,  but  simply  adds  an- 
other use  in  furtherance  of  the  general  object 
for  which  they  were  dedicated.  But  new  ap- 
pliances and  modes  of  travel  must  [598]  be 
exercised  with  due  regard  for  the  rights  of 
others  using  the  highways;  ''and  as  long  as 
such  care  is  exercised  the  owners  will  not  be 
liable  for  any  injury  their  use  may  cause." 
Berry  on  Automobiles,  §  116,  and  numerous 
cases  cited. 

So  that,  in  whatever  manner  or  for  what- 
ever lawful  purpose  one  uses  a  public  high- 
way, he  ewes  a  double  duty:  (1)  to  avoid 
danger  to  himself  by  another  having  the  right 
to  such  use,  and  (2)  to  avoid  infliction  of  an 
injury  upon  sudi  other  person.  Both  must 
exercise  such  care  as  reasonably  prudent  per- 
sons would  exercise  under  the  same  circum- 
stances   and   conditions,    in    order   to    avoid 
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being  injured  or  causing  injury,  Indiana 
Springs  Co.  v.  Brown,  165  Ind.  465,  6  Ann. 
Cas.  666,  74  N.  E.  615,  1  L.R.A.(N.S.)  238; 
Hall  V.  Compton,  130  Mo.  App.  675,  108  S.  W. 
1122;  28  Cyc.  27,  29;  Berry  on  Automobiles, 
§§  128,  160,  163,  171,  173;  Huddy  on  Auto- 
mobiles, §§  84,  95,  99,  101 ;  Babbitt  on  Motor 
Vehicles,  §  913. 

But  what  may  be  due  and  reasonable  care 
in  the  use  of  a  highway  under  some  circum- 
stances, may  be  negligence  under  others.  No 
mfiexible  rule  applicable  alike  to  all  cases 
has  been  or  can  be  definitely  stated.  Each 
case  must  be  determined  upon  its  own  peculiar 
facts.  The  degree  of  care  varies  also  to  some 
extent  with  the  character  of  the  vehicle. 
There  is  an  obvious  difference  in  that  respect 
between  the  use  and  operation  of  a  road- 
wagon  and  an  automobile.  The  latter  has 
weight  and  power,  and  also  greater  capacity 
of  speed  and  agility  in  its  movements.  It 
responds  more  readily  to  the  will  of  the  oper- 
ator. Therefore,  "the  operator  must  enlarge 
to  a  commensurate  extent  the  degree  of  vigil- 
ance and  care  necessary  to  avoid  injuries 
which  the  use  of  his  vehicle  has  made  more 
imminent."  Berry  on  Automobiles,  §  119. 
''Moving  quietly  as  it  does,  without  the  noise 
which  accompanies  the  movements  of  a  street 
car  or  other  ordinary  heavy  vehicle,  it  is 
necessary  that  caution  should  be  continuously 
exercised  to  avoid  collisions  with  pedestrians 
imaware  of  its  approach.  The  speed  should 
be  limited,  warnings  of  approach  given,  and 
skill  and  care  in  its  management  so  exercised 
as  to  anticipate  such  collisions  as  the  nature 
of  the  machine  and  the  locality  might  suggest 
as  liable  to  occur  in  the  absence  of  such  pre- 
cautions." Id.,  §§  124,  154;  Huddy  on  Auto- 
mobiles, §  95. 

On  this  subject  the  observations  of  the 
court  in  Irwin  v.  [599]  Judge,  81  Conn.  492, 
71  Atl.  572,  are  pertinent.  "To  persons  riding 
along  or  crossing  our  public  roads,  and  espe- 
cially our  city  streets,  the  rapidly  moving 
automobile  is  a  source  of  constant  danger. 
Their  great  weight  and  speed  power  and  re- 
sulting momentum  render  the  consequences 
of  a  collision  with  them  much  more  serious 
than  with  ordinary  carriages  even  moving 
at  a  higher  rate  of  speed,  and  it  is  much  more 
difficult  to  avoid,  and  much  more  confusing 
to  attempt  to  avoid,  the  rapidly  moving  auto- 
mobile than  the  street  railway  car,  which  has 
a  fixed  and  known  direction  and  course  upon 
the  tracks.  While  owners  of  automobiles  have 
the  right  to  drive  them  upon  public  streets, 
yet  the  proper  protection  of  the  equal  rights 
of  all  to  use  the  highways  necessarily  requires 
the  adoption  of  different  regulations  for  the 
different  methods  of  such  use;  and  what  may 
be  a  safe  rate  of  speed  at  which  to  ride  a 
bicycle  or  drive  a  horse  may  be  an  unreason- 
ably rapid  rate  at  which  to  drive  an  automo- 


bile in  the  same  place.  For  the  reasons  atat* 
ed,  and  others  which  might  be  given,  driving 
of  an  automobile  at  a  high  rate  of  speed 
through  city  streets  at  times  when  and  places 
w^here  other  vehicles  are  constantly  passing, 
and  men,  women  and  children  are  liable  to  be 
crossing;  around  corners  at  the  intersection 
of  streets,  or  in  passing  street  cars  from  which 
passengers  have  just  alighted,  or  may  be 
about  to  alight;  or  in  other  similar  places 
and  situations  where  people  are  liable  to  fail 
to  observe  an  approaching  automobile,  the 
driver  is  bound  to  take  notice  of  the  peculiar 
danger  of  collisions  in  such  places.  He  can- 
not secure  immunity  from  liability  by  merely 
sounding  his  automobile  horn.  He  must  run 
his  car  only  at  such  speed  as  will  enable  him 
to  timely  stop  it  to  avoid  collision.  If  he 
fails  to  do  so,  he  is  responsible  for  the  dam- 
age he  thereby  causes."  See  also  Tudor  v. 
Bowen,  152  N.  C.  441,  21  Ann.  Cas.  646,  and 
note,  67  S.  £.  1015,  136  Am.  St.  Rep.  836^  30 
L.R.A.(N.S.)  804;  Liebrecht  v.  Crandall,  110 
Minn.  454,  126  N.  W.  69 ;  Laufer  v.  Bridgeport 
Traction  Co.  68  Conn.  476,  37  Atl.  379,  37 
L.R.A.  533;  Cooke  v.  Baltimore  Traction  Co. 
80  Md,  651,  31  Atl.  327;  Berry  on  Automo- 
biles, §§  128,  173. 

Tlie  vigilance  and  oare  required  vary  also  in 
respect  of  persons  of  different  ages  or  physi- 
cal conditions.     The  operator  of  an  automo- 
bile must  increase  his  exertions  in  order  to 
avert  danger  to  children,  whom  he  notay  see 
or  by  the  exercise  of  [600]   reasonable  dili- 
gence and  attention  can  or  should  see  on  or 
near  the  highway.    Their  lack  of  capacity  to 
apprehend  and  guard  against  danger  makes 
such   care  and  caution  necessary.     Thies   v. 
Thomas,  77  N.  Y.  S.  276;   Buacher  v.   New 
York  Transp.  Co.  106  App.  Div.  493,  94  N. 
Y.  S.  798;  McDonald  v.  Metropolitan  St.  R. 
Co.  80  App.  Div.  233,  80  N.  Y.  S.  677 ;  Huddy 
on  Automobiles,  §  81.    In  the  first  case  cit«d, 
the   essence  of  the .  holding  is  that   one   in 
charge  of  an  automobile  is  required  to  exer- 
cise more  than  ordinary  care  to  avoid  injury 
to  children  whom  he  meets  in  a  public  thoro- 
fare.    Gross  v.  Foster,  134  App.  Div.  243,  118 
N.  Y.  S.  889;  Berry  on  Automobiles,  §  155. 

But  it  is  said  defendant  complied  with  all 
the  conditions  thus  prescribed,  and  that,  not- 
withstanding the  cautious  and  prudent  opera- 
tion of  the  car,  he  could  not  avert  the  col- 
lision. That  he  had  control  of  the  car,  that 
it  was  moving  at  moderate  speed  (varying, 
according  to  the  estimate  by  himself,  from  8 
to  10  miles  an  hour),  and  that  he  repeatedly 
gave  warning  of  the  car's  approach  to  the 
crossing — ^though  in  conflict  with  the  evidence 
adduced  by  the  plaintiff — ^may  be  conceded, 
and  yet,  under  the  principles  announced  by 
the  authorities  cited,  defendant  may  have 
been  negligent  to  such,  a  degree  as  to  warrant 
the  verdict  and  judgment  of  which  he  com- 
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plains.  He  admits  that  at  a  distance  of  68 
feet  from  the  place  of  collision  he  saw  plain- 
tiff and  his  companion,  near  the  crossing  and 
leisurely  approaching  it  from  the  opposite  di- 
rection. He  saw  them;  they  did  not  see  him 
or  his  car.  He  then  knew,  and  they  did  not 
know,  that  he  intended  to  drive  the  car  onto 
Orchard  street,  or  that  he  would  necessarily 
pass  them  while  on  the  crossing.  Even  had 
they  heard  the  signals  if  given,  they  may  have 
thought  he  would  continue  his  course  up  Pied- 
mont street — as  in  fact  his  course  seemed  to 
be,  according  to  testimony  not  contradicted. 
He  could  also  observe,  and  perhaps  did  ob- 
serve, their  inattention  to  the  approach  of 
the  car,  thus  evidently  demanding  greater 
care  on  his  part  to  avoid  injuring  them. 

That  defendant  was  driving  the  car  at  a 
greater  rate  of  speed  than  he  seemed  willing 
to  admit,  appears  from  a  reasohable  interpre- 
tation of  his  testimony.  The  accident  oc- 
curred after  five  o'clock  p.  m.  He  was  on  his 
way  to  keep  a  five  [601]  o'clock  engagement, 
then  overdue.  There  is  in  this  admission  an 
indication  of  an  attempt  to  hasten  to  his 
destination. 

But,   in  the  interval  of  time  between  his 
first  and  second  view  of  the  positions  of  the 
boys,    the   continuity  of  view,   as   defendant 
contends,  was  obstructed  by  a  wagon  preced- 
ing him   along  Piedmont  street  and  to  the 
left  onto  Orchard  street,  and  hence  over  the 
crossing,  and  around  which   he  was  obliged 
to  pass  to  the  right  and  thence  also  to  the 
left  in  order  to  turn  onto  Orchard  street.    As- 
suming, however,  the  presence  of  the  wagon 
at  the  time  and  place  designated  sufficiently 
proved  under  the  confiicting  testimony,  it  was 
a  light  and  open  delivery-wagon,  not  of  suf- 
ficient  height  to  obstruct   defendant's  view. 
If  it  did  in  fact  obstruct  his  view,  it  did  not 
deprive  him  of  the  knowledge  that  the  cross- 
ing was  in  constant  use  by  pedestrians,  and 
of  the  possibility  of  contract  with  those  there- 
on, and  especially  with  those  who  he  knew 
would    probably    be    thereon    when    the    car 
reached  it.    In  Gregory  v.  Slaughter,  124  Ky. 
345,  99  8.  W.  247,  8  L.R.A.(N.S.)   1228,  124 
Am.  St.  Rep.  402,  the  plaintiff  was  stinick  by 
an  automobile  as  he  was  following  a  street 
car  which  was  about  to  stop  on  the  opposite 
side  of  a  street  to  permit  him  to  board  it. 
The  defendant  was  driving  his  automobile  at 
from  eight  to  ten  miles  an  hour  on  one  of 
the  principal  thorofares  of  the  city.    He  was 
unable  to  see  the  crossing  as  he  approached 
it  because  the  street  car  was  between  him  and 
the  crossing,  and,  instead  of  stopping  his  au- 
tomobile   until    the    car    passed,    he    merely 
changed  his  direction,  so  as  to  go  around  the 
passing  car,  when  he  was  brought  face  to  face 
with  plaintiff  at  a  distance  too  short  to  pre- 
vent a  collision.     The  court,  holding  defend- 
ant   guilty  of  gross  negligence,  said:     "He 
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states  the  car  was  going  at  the  rate  of  eight  to 
ten  miles  an  hour.  He  was  on  one  of  the 
principal  thorofares  of  a  great  city,  and  ap- 
proaching a  crossing  where  it  was  at  least 
reasonable  to  expect  pedestrians  to  be.  He 
could  not  see  this  crossing  for  the  reason  that 
the  street  car  was  between  him  and  it,  and 
thus  obscured  his  vision.  Instead  of  stopping 
his  automobile  until  the  car  passed  and  he 
could  see  whether  there  were  pedestrians  on 
the  crossing  beyond,  he  simply  changed  his 
direction  so  as  to  go  around  the  passing  car, 
and  by  his  own  act  was  [602]  brought  face 
to  face  with  the  appellee  at  a  distance  too 
short  to  prevent  the  collision  at  the  rate  he 
was  moving.  This  was,  in  itself,  gross  negli- 
gence to  the  verge  of  recklessness.  In  prac- 
tical result  there  was  no  difference  between 
what  he  did  and  if  he  had  shut  his  eyes  and 
driven  his  automobile  over  the  street  crossing 
without  observing  whether  any  one  was  in  his 
way  or  not." 

But  there  is  a  further  infirmity  in  the  argu- 
ment based  on  the  obstruction.  The  wagon 
turned  around  the  comer  to  the  left  near  the 
curb.  Defendant  passed  to  the  right  of  the 
wagon,  and  then  turned  to  the  left  onto  Orch- 
ard street,  thus  placing  the  position  of  the 
boys  and  the  curb  at  which  he  first  saw  them 
to  his  right.  The  streets  at  their  intersection 
are  30  feet  between  the  curbs.  His  car  should 
have  been,  and  so  far  as  appears  was,  on  the 
right-hand  side  of  Piedmont  street.  At  least, 
the  provisions  of  §  8,  Ch.  32,  Acts  1911,  re- 
quired him  to  pass  to  the  right  of  the  inter- 
section of  the  center  line  of  the  two  streets 
in  turning  to  the  left  into  Orchard  street.  If 
duly  attentive  to  the  operation  of  his  car,  he 
had  sufficient  space  and  opportunity  to  ob- 
serve the  crossing  and  the  danger  to  be  avoid- 
ed. But  at  that  time  he  was,  according  to 
one  witness  whose  testimony  he  does  not  deny, 
engaged  in  looking  at  property  owned  by  him 
located  immediately  in  front  of  the  intersec- 
tion of  Orchard  street  and  Piedmont  street, 
with  which  the  former  connects  but  beyond 
which  it  does  not  extend. 

But  whether  defendant  was  negligent  was 
a  question  for  the  determination  of  the  jury. 
It  did  determine  the  question  against  his  con- 
tention; and  we  cannot,  under  the  facts  and 
circumstances  thus  far  detailed,  reach  the  con- 
clusion that  its  findings  are  not  correct, 
especially  in  view  of  the  conflict  of  all  the 
evidence  introduced  on  the  trial  before  the 

We  reach  the  same  conclusion  also  upon 
the  question  of  contributory  negligence  of  the 
plaintiff.  An  accident  seldom  occurs  which, 
in  some  aspect  or  view,  is  not  in  part  due  to 
the  negligence  of  both  parties  affected.  In 
this  instance,  there  was  in  some  degree  negli- 
gence on  plaintiff's  part.  The  duty  imposed 
by  law  on  pedestrians  required  him  to  exer- 
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oise  Borne  care  and  caution  for  his  own  safety. 
But  was  his  negligence,  [608]  if  any  appears, 
such  as  to  preclude  recovery?  We  answer 
that  question  also  in  the  negative,  as  did  the 
jury.  In  its  view,  the  negligence  attributable 
to  defendant  was  the  proximate  cause  of 
plaintiff's  injury. 

As  stated,  the  care  to  be  exercised  by  pe- 
destrians using  the  highways  varies  with  the 
circumstances  of  each  particular  case.  The 
mere  fact  of  negligence  will  not  excuse  the 
infliction  of  an  injury,  where  by  due  care  and 
caution  the  injury  may  be  avoided  by  the  one 
inflicting  it.  One  may  negligently  place  him- 
self in  a  situation  where  danger  may  reason- 
ably seem  imminent;  yet  if  injury  is  avoid- 
able by  another  through  the  exercise  of 
reasonable  care,  the  carelessness  of  the  person 
affected  does  not  excuse  the  infliction  of  an 
injury.  Norfolk,  etc.  R.  Co.  v.  Spencer,  104 
Va.  667,  52  S.  E.  310;  Davids  on  Motor 
Vehicles,  §  118;  Green  v.  Los  Angeles  Termi- 
nal R.  Co.  143  Cal.  31,  76  Pac.  719,  101  Am. 
St.  Rep.  68;  Illinois  Cent.  R.  Co.  v.  Hutchin- 
son, 47  111.  408;  Riedel  y.  Wheeling  Traction 
Co.  69  W.  Va.  18,  71  S.  E.  174;  Chesapeake, 
etc.  R.  Co.  V.  Corbin,  110  Va.  700,  67  S.  E. 
179. 

A  person  in  a  public  highway  may  rely 
upon  the  exercise  of  reasonable  care  on  the 
part  of  drivers  of  vehicles  to  avoid  injury. 
A  failure  to  anticipate  the  omission  of  such 
care  does  not  render  him  negligent.  Caesar 
V.  Fifth  Ave.  Coach  Co.  46  Misc.  331,  97  N. 
Y.  S.  359;  Hayward  v.  North  Jersey  St.  R. 
Co.  74  N.  J.  L.  678,  65  Atl.  737,  8  L.R.A. 
(N.S.)  1062;  E:athmeyer  v.  Mehl,  60  Atl.  (N. 
J.)  40;  Hennessey  v.  Taylor,  189  Mass.  583, 
4  Ann.  Cas.  396,  76  N.  E.  224,  3  L.R.A.(N.S.) 
346;  Spina  v.  New  York  Transp.  Co.  96  N.  Y. 
S.  270;  Buscher  v.  New  York  Transp.  Co. 
supra. 

What  may  be  deemed  negligence  by  adults 
may  not  be  chargeable  as  negligence  by  in- 
fants. In  determining  whether  or  not  a  plain- 
tiff is  guilty  of  contributory  negligence,  the 
conduct  of  children  should  not  be  judged  by 
the  same  rules  which  govern  that  of  adults. 
Ordinary  care  for  them  is  that  degree  of  care 
and  prudence  which  children  of  the  same  age 
are  accustomed  to  exercise  under  like  circum- 
stances. Huddy  on  Automobiles,  §  81;  Berry 
on  Automobiles,  §  161;  Burvant  ▼.  Wolfe, 
126  La.  787,  52  So.  1025;  Lynch  v.  Shearer, 
83  Conn.  73,  75  Atl.  88;  Verdon  ▼.  Crescent 
Autoipobile  Co.  80  N.  J.  L.  199,  76  Atl.  346; 
Marius  v.  Motor  Delivery  Co.  146  App.  "Drv. 
608,  131  N.  Y.  S.  367.  "Children,  wherever 
they  go,  must  be  expected  to  act  upon  childish 
instincts  and  impulses;  and  others  who  are 
chargeable  with  a  duty  of  care  and  [604] 
caution  toward  them  must  calculate  upon 
this  and  take  precaution  accordingly." 
Ficker  v.  Cleveland,  etc.  R.  Co.  7  Ohio  N.  P. 


600;  Harriman  v.  Pittsburgh,  etc.  R.  Co.  45 
Ohio  St.  11,  27,  12  N.  £.  451,  4  Am.  St.  Rep. 
507.  A  pedestrian  is  not  bound,  as  a  matter 
of  law,  when  using  a  public  highway,  to  be 
continuously  looking  or  listening  to  ascertain 
if  automobiles  or  other  vehicles  are  approach- 
ing, under  penalty  that  upon  his  failure  to 
do  so,  if  he  is  injured,  his  own  n^igence  must 
be  conclusively  presiuned.  Hennessey  v.  Tay- 
lor, 189  Mass.  583,  4  Ann.  Cas.  396,  76  N.  £. 
224,  3  L.R.A.(N.S.)  345;  Gerhard  v.  Ford 
Motor  Co.  155  Mich.  618,  119  N.  W.  904,  20 
L.R.A.(N.S.)  232.  Such  negligence,  to  avail 
as  a  defense,  must  be  proved  by  defendant, 
unless  it  sufficiently  appears  from  plaintiff's 
testimony.  Millsaps  v.  Brogdon,  97  Ark.  469, 
134  S.  W.  632,  32  L.R.A.(N.S.)  1177. 

This  action  was  twice  tried,  with  the  same 
result  exo^t  as  to  amount,  the  first  finding 
being  more  faVorable  to  the  defendant.  Com- 
plaint  is  now  made,  however,  that  the  case  as 
submitted  on  the  second  trial,  perhaps  on 
both,  was  on  the  theory  that  plain tiff*s  injury 
permanently  disabled  him,  when  in  fact,  as 
defendant  contends,  its  affect  was  only  tem- 
porary. But,  on  whatever  theory  submitted, 
no  substantial  reason  appears  from  the  record 
to  justify  interference  with  the  result  of  the 
trial  for  the  reasons  assigned.  The  plaintiff, 
according  to  the  contention  urged  in  his  be- 
half, and  to  some  degree  sustained  by  the 
proof,  is  that  he  was  violently  knocked  down 
and  run  over  by  the  car;  that  his  body  and 
limbs  were  bruised;  that  thereafter  he  was 
unconscious  for  several  hours;  that  his  head 
was  injured,  and  his  memory  impaired.  With 
this  proof  before  it,  we  cannot  say  the  amount 
returned  is  unreasonable.  On  the  contrary,  it 
seems  to  us  reasonable  and  just,  even  thoagh 
the  injury  thus  inflicted  may  not  in  fact  re- 
sult in  permanent  physical  disability. 

Nor  do  we  find  the  instructions  amenable 
to  the  criticism  urged  by  counsel.    At  least, 
they  do  not  so  far  incorrectly  propound  the 
law  applicable  to  the  facts  appearing  in  the 
record  as  to  warrant  reversal.     Of  these,  2 
and   3   are  criticised  because  given  on    the 
theory  of  permanent  injury  to  plaintiff.     If 
so,  there  is  in  the  record  evidence  tendinjir  to 
some  extent  to  sustain  that  theory.     Plain- 
tiff's mother  testified  that  his  memory  is  im- 
paired, that  he  is  now  forgetful;   that  **he 
complained   [606]   of  his  head,  and  did  all 
last  winter;    he  was  kept  out  of  school   a 
great  deal."    ''He  has  an  earache,  and  dizsi- 
ness  in  his  head."    "He  vomited  blood  nearly 
all  night,"  the  night  of  the  accident,    and 
"from  ten  o'clock  until  four  the  next  morning, 
and  then  it  ran  out  of  his  mouth  on   the 
pillow."    "I  could  not  raise  him  up  to  give 
him  anything  to  eat;  if  I  raised  him  np  he 
would  start  to  vomit,  and  I  had  to  keep  him" 
in  bed  for  a  period  of  nine  days  after  the  ac- 
cident.   Instruction  number  6  fairly  presents 
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the  law  applicable  to  the  facta  appearing  in 
the  record. 

Instructions  numbers  1  and  3,  proposed  by 
defendant,  were  properly  refused;  the  first, 
because  it  was  misleading  and  would  have  told 
the  jury  that  it  could  not  find  for  the  plain- 
tiff unless  it  believed  from  a  preponderance 
of  the  evidence  ^'that  the  defendant  was  negli- 
gent in  the  very  manner  set  out  in  the  decla^ 
ration."  No  such  rigid,  infiexible  rule  obtains. 
It  is  sufficient  if  plaintiff  substantially  proves 
the  negligence  averred.  The  court  therefore 
properly  modified  the  instruction  accordingly. 
Number  3  as  proposed  was  properly  refused, 
because  not  in  accord  with  the  principles  here- 
in announced.  As  modified  and  given,  it 
presented  defendant's  contentions  in  a  lig^t 
more  favorable  than  was  allowable  under  our 
view  of  the  law  applicable  to  the  facts  of  the 
case. 

Defendant's  objection  to  the  competency  of 
the  plaintiff  and  the  two  boys  present  when 
the  accident  occurred  to  testify  is  not  tenable. 
Their  statements  show  sufficient  capacity  to 
understand  and  comprehend  the  nature  of  an 
oath. 

Finding  no  reversible  error«  we  affirm  the 
judgment. 

Affirmed. 
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Introductory, 

It  is  intended  in  this  note  to  discuss  the 
recent  cases  passing  on  the  rights  and  duties 
of  persons  driving  automobiles  in  highways. 
The  earlier  cases  are  collated  in  the  notes 
to  House  V.  Cramer,  13  Ann.  Cas.  461 ;  Tudor 
V.  Bowen,  21  Ann.  Cas.  646;  and  Christy  v. 
Elliott,  108  Am.  St.  Rep.  196. 
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Oeneral  Principles. 


An  automobile  is  now  a  generally  recog- 
nized means  of  conveyance.  As  such  its  oper- 
ator stands  on  equal  ground  with  the  drivers 
of  other  conveyances  with  respect  to  the  right 
to  enjoy  the  use  of  the  highway.  He  is,  also, 
charged  with  the  same  degree  of  care  and 
caution  and  regard  for  the  rights  oi  others  in 
its  use.  Reaves  v.  May  bank  (Ala.)  69  So. 
137;  Smiley  v.  East  St.  Louis,  etc.  R.  Co. 
256  111.  482,  100  N.  £.  157;  Graham  v.  Hag- 
mann,  270  111.  252,  110  N.  E.  337;  Smith  v. 
Hersh,  161  111.  App.  83;  Kerchner  v.  Davis, 
183  111.  App.  600;  Tyler  v.  Hoover,  92  Neb. 
221,  138  N.  W.  128;  Riley  v.  Fisher  (Tex.) 
146  S.  W.  581.  See  also  Brown  v.  Wilming- 
ton, 4  Boyce  (Del.)  492,  90  Atl.  44;  Craw- 
ford V.  Elhinney,  171  la.  606,  164  N.  W.  310. 
Thus  in  Smith  v.  Hersh,  supra,  the  court 
said:  ''Automobiles  are  lawful  means  of 
conveyance  and  their  use  is  being  constantly 
increased  everywhere.  They  have  equal  rights 
upon  the  highway  with  horses  but  it  is  the 
duty  of  those  using  them  to  take  into  ac- 
count the  unusual  appearance  of  the  machine, 
its  noise,  its  new  use  in  the  vicinity,  its  ten- 
dency to  frighten  horses  and  all  other  perti- 
nent considerations,  and  to  use  them  with 
that  reasonable  degree  of  care  which  under 
all  the  circumstances  ordinary  prudence  and 
care  for  the  safety  of  others  suggest."  And 
in  Reaves  v.  Maybank  (Ala.)  69  So.  137,  it 
was  said:  "The  automobile  being  a  con- 
venient, appropriate,  and  recognized  instru- 
ment of  conveyance  and  transportation,  the 
public  ways  are  open  to  its  proper  use,  just 
as  they  are  open  to  the  proper  use  of  other 
.  appropriate  and  recognized  means  of  convey- 
ance. While  the  proprietor  of  the  automobile 
is  entitled  to  drive  or  to  have  it  driven  over 
the  thoroughfares  of  the  state,  the  law  exacts 
of  the  operator  of  the  machine  in  a  public 
way  a  prudent  and  careful  regard  for  the 
rights  of  others  who  may  be  or  who  are  law- 
fully using  the  public  way.  From  the  com- 
mon right  of  use  of  the  public  ways,  the 
automobile  is  not  excluded;  but,  in  the  en- 
joyment of  that  right,  prudence  and  care  is 
exacted  of  the  operator  of  such  machines." 
So  in  Graham  v.  Hagmann,  270  111.  262,  110 
N.  E.  337,  the  court  said:  "The  mere  fact 
that  automobiles  are  nm  by  motor  power  and 
may  be  operated  at  a  dangerous  and  high 
rate  of  speed  gives  them  no  superior  rights 
on  the  highway  over  other  vehicles,  any  more 
so  than  would  the  fact  that  one  is  driving 
a  race  horse  give  such  driver  superior  rights 
on  the  highway  over  his  less  fortunate  neigh- 
bor who  is  pursuing  his  journey  behind  a 
slower  horse.  Highways  are  established  and 
maintained  at  public  expense  for  the  mutual 
benefit  of  all,  and  all  persons  have  a  right 
to  use  them,  subject  to  the  duty  which  the 
law  imposes  upon  them  that  they  shall  at 
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all  times  exercise  ordinary  care  and  caution 
for  their  own  safety  and  also  for  the  safety 
of  all  others  who  are  traveling  thereon  in  the 
exercise  of  their  lawful  rights."  Likewise  in 
Tyler  v.  Hoover,  92  Neb.  221,  138  N.  W.  128, 
it  was  said:  ''The  automobile  furnishes  an 
improved  method  of  travel.  It  is  to  be  wel- 
comed as  a  saver  of  time  and  a  protection  to 
man's  favorite  domestic  animal,  the  horse, 
against  long  drives.  It  is  said  to  be  in  use 
in  all  civilized  countries,  and  it  has  come  to 
stay.  We  are  told  that  there  are  750,000  au- 
tomobiles in  use  in  the  United  States  alone. 
The  law  therefore  does  not  denounce  the  use 
of  an  automobile  on  a  public  highway,  and 
the  appellant  is  not  guilty  of  negligence  be- 
cause he  used  one  on  the  streets  of  the  city 
of  Lincoln."  And  in  Kerchner  v.  Davis,  183 
111.  App.  600,  the  court  said:  ''Automobiles 
have  no  greater  right  in  the  streets  than 
other  vehicles.  Pedestrians  and  automobile 
drivers  have  equal  rights  in  the  use  of  the 
streets.  There  is  a  clear  distinction  between 
the  requirements  where  one  approaches  a 
place  of  known  danger  like  a  railroad  cross- 
ing and  where  one  simply  attempts  to  cross 
a  street  where  automobiles  and  other  vehicles 
may  run.  The  rails  hold  cars  to  a  particular 
line.  Not  so  in  the  case  of  automobiles.  The 
driver  selects  a  track  and  directs  the  course 
of  an  automobile  the  same  as  a  driver  of  a 
team  and  wagon.  The  weight  and  power  of 
the  automobiles  together  with  the  reckless 
and  unskilled  driving  so  prevalent  require  the 
utmost  stringency  of  the  law  to  check  the  in- 
creasing casualties  that  are  taking  place." 

But  in  Love  v.  Worcester  Consol.  St.  R.  Co. 
213  Mass.  137,  99  N.  E.  960,  the  court  said 
that  an  automobile  not  registered  in  the  name 
of  its  owner  was  unlawfully  on  the  highway, 
and  the  sole  duty  owing  to  its  driver  was  to 
abstain  frcnn  injuring  him  by  wantonness  or 
recklessness.  See  in  this  connection  the  note 
to  Atlantic  Coast  Line  R.  Co.  v.  Weir,  Ann. 
Cas.  1914A  126. 

In  Burton  v.  Nicholson  [1909]  1  K.  B. 
(Eng.)  397,  78  L.  J.  K.  B.  295,  100  L.  T. 
N.  S.  344;  73  J.  P.  107;  7  L.  G.  R.  535;  25 
Times  L.  Rep.  216,  it  appeared  that  an  order 
provided  that  a  person  driving  a  motor  car 
on  a  highway  should  ''when  passing  any  car- 
riage, horse,  or  cattle  proceeding  in  the  same 
direction,  keep  the  motor  car  on  the  right 
or  off  side  of  the  same."  It  was  held  that  a 
tramcar  was  a  carriage  within  the  meaning 
of  the  order  and  that  a  motor  car  must  pass 
it  on  the  right  or  off  side. 

In  SUte  V.  Buchanan,  32  R.  I.  400,  79  Atl. 
1114,  it  appeared  that  a  statute  prohibited 
persons  from  operating  motor  vehicles  in  any 
event  on  any  public  highway,  where  the  terri- 
tory was  closely  built  up,  at  a  rate  of  speed 
greater  than  15  miles  per  hour.  Sustaining 
a  conviction  of  the  defendant  for  operating 


a  motor  vehicle  at  an  excessive  speed  it  was 
held  that  notwithstanding  the  fact  that  care 
was  exercised  by  the  operator  to  have  his 
machine  under  control,  any  excess  of  speed, 
however  slight,  constituted  an  infraction  of 
the  statute. 

In  McCray  v.  Sharpe,  188  Ala.  375,  66  So. 
441,  the  court  said  that  since  operators  of 
automobiles  have  the  right  to  use  the  high- 
ways in  common  with  other  persons  otherwise 
lawfully  using  them,  they  are  liable  only  for 
the  consequences  of  negligence  in  respect  to 
the  enjoyment  of  the  common  right  stated. 

In  several  cases  the  court  has  said  that  an 
automobile  is  not  a  nuisance  in  itself.  Gas- 
kins  V.  Hancock,  156  N.  C.  66,  72  S.  E.  80; 
Cumberland  Telephone,  etc.  Co.  v.  Burns,  1 
Tenn.  Civ.  App.  148;  Riley  v.  Fisher  (Tex.) 
146  S.  W.  581. 

Aa  to  Horae  Draudng  Vehicle, 

HOBSE  FUGHTENSD. 

In  General, 

The  mere  fact  that  a  horse  takes  fright  at 
an  automobile,  with  resulting  damage,  will 
not  entitle  the  owner  of  the  horse  to  recover. 
Walls  V.  Windsor  (Del.)  92  Atl.  989;  Turner 
v.  Bennett,  161  la.  379,  142  N.  W.  999;  Shel- 
ton  V.  Hunter,  162  Ky.  631,  172  S.  W.  950. 
Thus  in  Walls  v.  Windsor,  supra,  it  was  held 
that  where  a  person  drives  his  automobile  is 
a  careful  and  cautious  manner,  and  does  not 
know,  and  in  the  exercise  of  due  care,  can- 
not ascertain,  that  his  automobile  is  causing 
fright  to  a  horse,  or  if  Uie  horse  does  not 
become  frightened  until  after  the  automobile 
has  passed,  there  is  no  liability  on  the  part 
of  the  automobile  owner. 

In  Staley  v.  Forrest,  157  la.  188,  138  N. 
W.  441,  it  appeared  that  the  defendant  operat- 
ed his  automobile  at  an  unreasonable  and 
dangerous  rate  of  speed  on  a  city  street.  On 
approaching  the  plaintiff  who  was  driving  a 
horse  and  buggy  from  the  opposite  direction, 
the  horse  became  frightened,  upset  the  buggy 
and  threw  the  plaintiff  out.  It  was  held  that 
the  operator  of  the  car  was  guilty  of  negli- 
gence. And  in  Gaskins  v.  Hancock,  156  N.  C. 
56,  72  S.  E.  80,  the  court  said  that  the  owner 
of  an  automobile  is  required  to  take  notice  that 
such  machines  are  liable  to  scare  horses  along 
the  highway  and  that  a  proper  lookout  should 
be  kept  in  order  to  avoid  injury  to  others. 

In  Zellmer  v.  McTaigue,  170  la.  534,  153  N. 
W.  77,  the  statute  under  which  the  defendant 
was  held  by  the  trial  court  to  be  liable  pro- 
vided that  when  the  driver  of  a  yehicle  should 
approach  another  from  the  rear  on  a  highway 
and  desires  to  pass,  it  should  be  the  duty  of 
the  operator  of  the  vehicle  ahead  to  give  up 
half  of  the  beaten  path  by  turning  to  the 
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right,  and  that  the  vehicle  approaching  from 
the  rear  should  turn  to  the  left  and  should 
not  return  to  the  road  within  less  than  thirty 
feet  of  the  vehicle  passed.     It  appeared  that 
the  driver  of  the  plaintiffs  team  on  hearing 
the  approach  of  a  car  drove  entirely  outside  the 
beaten    path    and    there    either    stopped    or 
slowed  down  the  team  to  allow  the  machine 
to  go  hy  and  that  the  team  became  frightened 
and  ran  away.     Reversing  the  judgment  the 
court  said:     "The  driver  of  plaintiff's  team 
had  driven  entirely  out  of  the  beaten  track 
into  the  highway,  and  was  waiting  for  defend- 
ant to  pass  with  his  machine.    At  no  time  did 
defendant  drive  out  of  the  beaten  path,  and 
at  no  time,  according  to  the  testimony,  did  he 
return  to  the  road  in  front  of  plaintiff's  team. 
The  statute  to  which  reference  was  made  in 
the    instructions   had   no  application  to  the 
case,    and   it   should   not   have  been   given." 
In  Carter  v.  Walker   (Tex.)    165  S.  W.  483, 
wherein  it  appeared  that  a  man,  unreasonably 
frightened    at    an    approaching    automobile, 
jerked  his  horse  suddenly  causing  it  to  fall, 
the  court  said  that  the  facts  did  not  show 
misconduct  on  the  part  of  the  defendant  justi- 
fying a  recovery.    In  Reed  v.  Snyder,  38  Pa. 
Super  Ct.  421,  it  appeared  that  in  proceeding 
to    pass    a    frightened    horse,    after    having 
stopped,  a  volume  of  vapor  spurted  from  a 
tube  under  and  against  the  horse  causing  it  to 
become  unmanageable,  overturning  the  buggy 
and    injuring   a    person.     Holding   that   the 
question  of  negligence  was  for  the  jury,  the 
court  said:     "Each  of  the  parties  had  rights 
on  that  highway,  and  each  was  required  to 
exercise  toward  the  other  duty  of  reasonable 
care  according  to  the  circumstances,  and  each 
had  a  right  to  expect  that  such  reasonable 
care  would  be  exercised  by  the  other,  and  to 
rely  on  this  in  determining  his  own  manner 
of    using    the    road.      The    defendants    must 
necessarily  have  seen  the  nervous  horse,  the 
man  at  its  head,  the  mother  and  child  in  the 
fewggy»  ^^^  muni  certainly  have  known  that 
when  the  machine  over  which  they  had  fuM 
control  would  be  started  by  their  direction, 
the  vapor  would  be  ejected  in  the  direction 
of  the  horse,  that  a  noise  would  be  produced 
with   an   accompanying  odor  of  gasoline.     A 
jury  would  be  warranted  in  concluding  that 
they  had  full  control  of  their  machine,  and 
should  have  known  the  hazard  following  their 
progress,  which  could   have  been  relieved  of 
all  possible  danger  by  remaining  stationary 
for  but  a  moment.    The  fact  that  the  plaintiff 
did  not  ask  them  to  remain  stationary  does 
not  necessarily  imply  an  invitation  to  pro- 
ceed;   it  might  as  reasonably  have  been  his 
expectation  that  they  would  allow  him  to  take 
his  horse  out  of  that  place  of  datiger.    Wheth- 
er   their    act   was    the   direct   cause    of   the 
uncontrollable  fright  of  the  horse,  and  wheth- 
er they  should  ha\e  anticipated  such  a  re- 


sult was  purely  a  question  of  fact  and  not  one 
of  law." 


Duty  to  SlotD  doum  or  Stop  Automobile, 

When  the  driver  of  an  automobile  sees  or 
in  the  exercise  of  ordinary  care  should  see 
that  a  horse  which  he  is  approaching,  whether 
he  is  going  in  the  same  or  the  opposite  direc- 
tion, is  frightened  by  the  machine,  he  should 
slow  down  or  bring  it  to  a  full  stop  if  this 
can  be  done  with  due  regard  for  the  safety 
of  its  occupants,  and  if  the  exercise  of  ordi- 
nary care  requires  it,  the  motor  should  be 
stopped.  The  failure  to  do  either  of  these 
things,  when  ordinary  care  requires  that  they 
should  be  done,  renders  the  driver  liable  for 
damages  resulting  therefrom.  McCray  v. 
Sharpe,  188  Ala.  375,  66  So.  441;  Stout 
V.  Taylor,  168  111.  App.  410;  Fitzsimmons  v. 
Snyder,  181  111.  App.  70;  Arrington  v.  Horner, 

88  Kan.  817,  129  Pac.  1159;  Nelson  v,  Hal- 
land,  127  Minn.  188,  149  N.  W.  194;  Schaar 
V.  Conforth,  128  Minn.  460,  151  N.  W.  276; 
Fields  V.  Siever,  184  Mo.  App.  685,  171  S.  W. 
610 ;  Tyler  v.  Hoover,  92  Neb.  221,  138  N.  W. 
128 ;  Union  Transfer,  etc.  Ck>.  v.  Westcott  Exp. 
Co.  79  Misc.  408,  140  N.  Y.  S.  98;  Curry  v. 
Fleer,  157  N.  C.  16,  72  S.  E.  626 ;  Cumberland 
Telephone,  etc.  Co.  v.  Burns,  1  Tenn.  Civ.  App. 
148;  Marshall  v.  Gowans,  20  Ont.  W.  Rep. 
38,  3  Ont.  W.  N.  69;  Stewart  v.  Steele,  6 
Sask.  L.  Rep.  358,  22  Western  L.  Rep.  6,  6 
Dominion  L.  Rep.  1.  See  also  Walls  v.  Wind- 
sor (Del.)  92  Atl.  989;  Turner  v.  Bennett, 
161  la.  379,  142  N.  W.  999;  Sterner  v.  Issitt, 

89  Kan.  357,  131  Pac.  551;  Ellsworth  v. 
Jarvis,  92  Kan.  895,  141  Pac.  1135;  Riley 
V.  Fisher  (Tex.)  146  S.  W.  581.  Thus  in 
Stout  V.  Taylor,  168  111.  App.  410.  it  was 
said  that  when  it  appears  to  the  driver  of 
an  automobile  that  a  horse  is  about  to  be- 
come frightened,  he  has  no  discretion  as  to 
what  he  shall  do;  it  is  his  duty  to  stop  the 
automobile.  And  in  Nelson  v.  Halland,  127 
Minn.  188,  149  N.  W.  194,  the  court  said  that 
it  is  the  duty  of  the  operator  of  an  automo- 
bile to  exercise  reasonable  care  to  avoid  fright- 
ening horses  met  with  on  the  highway,  and  if 
necessary  he  must  slow  down  or  stop  his 
automobile  and  that  <this  must  be  done 
whether  the  driver  of  a  team  signals  to  slow 
down  or  not.  So  in  Fitzsimmons  v.  Snyder, 
181  ni.  App.  70,  the  court  said  that  it  was 
negligence  on  the  part  of  the  operator  of  a 
motor  car  to  drive  through  a  herd  of  horses, 
confined  in  a  lane,  at  a  speed  of  from  18 
to  20  miles  an  hour,  and  sustained  a  judgment 
in  favor  of  the  owner  for  the  death  of  one 
of  them  caused  by  its  running  into  a  wire 
fence  in  its  fright. 

In  Cumberland  Telephone,  etc.  Co.  v.  Bums. 
1  Tenn.  Civ.  App.  148*  the  court  said  that 
while  it  is  the  duty  of  the  operator  to  stop 
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when  he  discovers  that  a  horse  is  frightened, 
still  the  rule  seems  to  be  that  if  the  animal 
shows  fright  at  or  about  the  time  the  machine 
is  opposite  him,  it  is  left  to  the  good  judg- 
ment of  the  operator  under  the  circumstances 
to  determine  whether  it  is  best  to  stop  or 
move  on. 

In  Ellsworth  v.  Jarvis,  92  Kan.  895, 141  Pac 
1135,  wnerein  it  appeared  that  the  driver  of 
an  automobile  brought  his  machine  alongside 
restive  horses  and  stopped,  the  court  said  that 
a  jury  might  well  conclude  that  he  was  not 
warranted  in  doing  so,  and  that  he  might  have 
anticipated  that  after  he  had  stopped  abreast 
of  the  horses  and  did  not  stop  his  engine  they 
would  become  panic  stricken.  In  Smith  v. 
Hersh,  161  111.  App.  83,  the  statute  involved 
provided  as  follows:  "Whenever  it  shall  ap- 
pear that  any  horse  driven  or  ridden  by  any 
person  upon  any  .  .  .  highway  is  about  to 
become  frightened  by  the  approach  of  any 
such  motor  vehicle  it  shall  be  the  duty  of 
the  person  driving  or  conducting  such  motor 
vehicle  to  come  to  a  full  stop  until  such  horse 
or  horses  shall  have  passed."  The  follow- 
ing facts  appeared:  ''Appellee's  intestate  in 
company  with  her  husband  was  traveling  on 
the  highway  in  a  covered  buggy  with  side 
curtains,  the  back  curtain  was  rolled  up. 
The  husband  was  driving  two  horses  about 
five  years  old.  The  horses  were  not  accus- 
tomed to  the  sight  of  motor  vehicles,  never 
having  seen  one  before  this  occasion.  Ap- 
pellant driving  an  automobile  came  up  be* 
hind  the  buggy  of  the  intestate  traveling 
in  the  same  direction.  The  highway  at 
that  point  was  about  forty  feet  wide  with 
ditches  on  each  side  making  the  traveled  por- 
tion about  thirty-five  feet  wide.  As  appellant 
came  near  the  buggy  he  sounded  the  horn  on 
the  car.  He  and  his  companion  who  testified, 
both  say  the  horn  was  sounded  about  a  half 
quarter  of  a  mile  from  the  buggy  and  again 
twice  before  coming  up  with  it.  When  the 
car  came  up  it  attempted  to  pass  around  the 
buggy  when  the  horses  took  fright  and  ran, 
overturning  the  buggy  and  throwing  both  oc- 
cupants out."  Reversing  a  judgment  for  the 
plaintiff  the  court  said  that  the  statute  quot- 
ed was  intended  to  apply  to  cases  where  motor 
vehicles  meet  horses  in  the  highway  and  not 
to  cases  where  they  pass  horses  going  in  the 
same  direction.  In  Messer  v.  Bruening,  25 
N.  D.  699,  142  N.  W.  158,  48  L.R.A.(N.a)' 
945,  under  a  statute  requiring  automobiles 
to  be  stopped  on  the  signal  of  the  driver  of  m 
horse,  it  was  held  that  a  signal  to  the  driver 
of  an  automobile  to  stop  must  be  given  by 
the  driver  of  the  horse.  The  court  said: 
"The  driver  is  named  as  the  responsible  party 
required  to  signal,  and  whose  signal  is  re- 
quired to  be  noticed  by  the  other  driver;  and 
thus  by  necessary  implication  the  riglit  of 
any  other  person,  occupant,  or  bystander  to 


give  the  statutory  signal  is  excluded.  And 
this  is  BO  for  good  reasons.  The  plaintiff  ia 
the  person  who  was  responsible  for  the  man- 
ner in  which  this  horse  was  controlled.  It  is 
his  negligence  or  contributory  negligence  for 
which  he  is  held  responsible.  It  is  his  horse 
As  an  owner  he  is  presumed,  in  law  and  in 
fact^  to  know  it  and  its  characteristics,  habits, 
and  disposition,  gentleness  or  viciousness,  bet- 
ter than  any  other  person,  and  sense  more 
fully  and  quickly  than  any  occupant  of  the 
rig  an  actual  dangerous  situation.  He  knows, 
or  is  presumed  to  know  when  he  has  control 
of  the  animal.  He,  as  a  driver,  is  required 
to  exercise  care  and  diligence  in  driving  at 
this  as  in  all  similar  situations.  And  he, 
upon  whose  acts  safety  depends,  it  not  depend- 
ing upon  any  occupant  of  the  rig,  is  charged 
with  knowledge  of  the  law  and  the  duty  to 
act  with  reference  thereto.  He  must  know 
that  the  automobile  driver  must  look  to  him, 
as  the  person  in  control  of  his  part  of  the 
situation,  as  the  proper  person  to  and  charged 
with  the  duty  of  giving  the  wi^rning  signal, 
and  until  such  warning  is  given  by  signal, 
shouting  or  otherwise,  the  automobile  driver 
had  the  right  to  assume  it  was  imnecessary 
to  stop,  BO  long  as  he  was  using  due  eare  and 
ordinary  caution  not  to  frighten  the  horse 
in  passing  upon  the  meeting  of  such  vehicles. 
In  other  words,  until  the  driver  of  the  horse 
shall  give  the  statutory  signal,  it  is  not  given 
in  fact  or  law,  even  though  an  occupant  or 
occupants  of  the  horse-drawn  vehicle  may, 
on  their  own  initiative,  signal  the  automo- 
bile to  stop."  Jn  Sterner  v.  Issitt,  89  Kan. 
357,  131  Pac.  551,  it  was  held  that  the  ex- 
pression "look  out"  used  by  the  driver  of  a 
horse  to  an  automobile  would  not  be  ordi- 
narily understood  as  a  request  to  stop.  The 
court  said:  "It  does  not  appear  that  these 
words  have  any  local  meaning,  nor  is  there 
any  claim  that  there  was  any  accompanying 
motion  or  signal  which  might  indicate  a 
meaning  other  than  that  ordinarily  applied 
to  them." 

In  the  case  of  Rex  t.  Hydman,  17  Can. 
Grim.  Cas.  469,  a  criminal  action,  it  was 
held  that  it  was  the  duty  of  an  automobile 
driver  to  stop  his  car  on  signal  from  the 
driver  of  a  carriage  approaching. 

COEXISION. 

In  General. 

The  driver  of  an  automobile  must  use  the 
highway  with  due  r^(ard  for  the  rights  of  the 
driver  of  a  horse  and  vehicle,  and,  broadly 
stated,  he  may  drive  any  place  on  the  high- 
way except  when  about  to  meet  another  vehi- 
cle when  he  must  turn  to  the  right  of  the 
center  of  the  highway.  Stohlman  v.  Martin, 
28   Cal.  App.   338,   152  Pac.   319;    Giles   v. 
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Ternes,  98  Kan.  140,  148  Pac.  491;  Ternes 
▼.  Giles,  93  Kan.  4S6,  144  Pae.  1014;  Haden 
▼.  McOollj,  166  Mo.  App.  675,  150  S.  W. 
1132.  In  Stohlman  t.  Martin,  eupra,  it  was 
held  that,  while  under  the  law  a  person 
operating  a  motor  yehiele  must  keep  to  the 
right  of  the  street,  the  fact  that  he  did  not 
do  so  was  not  conclusiye  negligence  in  all 
cases.  The  court  said:  "He  might  for  a 
sufficient  reason  he  compelled  to  drive  on  the 
left  of  the  center  of  the  road  or  street,  and 
do  8o  in  such  manner  as  to  leare  to  approach- 
ing Tehicles,  pedestrians,  or  animals  ample 
opportunity  to  pass  with  perfect  safety  to 
themselves,  in  which  case,  if  damage  occurred 
by  collision  with  his  vehicle,  the  question 
as  to  whose  negligence  was  diredtly  respon- 
sible therefor  would  depend  for  its  solution 
upon  the  other  circumstances  attending  the 
accident.  In  brief,  and  in  other  words,  the 
fact  that  he  was  driving  over  the  highway  on 
the  left  of  the  center  of  the  roadway,  where 
injury  to  another  had  resulted  therefrom, 
constitute  prima  facie  evidence  of  negligence, 
but  it  would  amount  to  no  more  than  that, 
and  its  evidentiary  effect  might  properly  be 
overcome  or  dispelled  by  other  evidence." 
And  in  Haden  v.  McColly,  166  Mo.  App.  675, 
150  S.  W.  1132,  the  court  said  that  if  the 
plaintiff  was  so  situated  that  he  could  not 
turn  from  his  course  in  the  center  of  the 
highway  because  other  vehicles  near  prevented 
him,  and  the  collisi<m  occurred  solely  by  rea- 
son of  the  defendant  turning  his  vehicle  sud- 
denly into  the  center  of  the  road,  it  was  no 
defense  to  the  defendant  to  say  that  the 
plaintiff  had  no  cause  of  action  because  he 
was  occupying  the  center  of  the  road. 

In  Hamilton  v.  Larrimer,  183  Ind.  429,  105 
N.  E.  43,  there  was  involved  a  city  ordinance 
requiring  vehicles  to  keep  to  the  right  and 
allow  other  vehicles  coming  from  behind  to 
pass  on  the  left.  It  appeared  that  a  motor 
truck  of  the  appellant  in  endeavoring  to  pass 
to  the  right  of  a  sprinkling  cart  caused  in- 
jury to  the  appellee.  The  court  said:  "The 
ordinance  in  question  made  no  exception  as 
to  a  sprinkling  cart^  and  the  court  was  jus- 
tified in  ruling  that  the  motor  truck  was  re- 
quired to  go  to  the  left,  the  same  as  it  would 
have  to  go  to  the  left  of  any  vehicle  it  was 
passing.^' 

A  collision  with  a  horse  and  carriage  caused 
by  the  excessive  speed  of  the  operator  of  a 
motor  vehicle  renders  him  liable  for  the  dam- 
ages therefrom.  Scragg  v.  Sallee,  24  Cal. 
App.  133,  140  Pac.  706;  Rupp  v.  Keebler,  175 
111.  App.  619.  See  also  Anthony  v.  Kiefner, 
96  Kan.  194,  150  Pac.  524.  Thus  in  Scragg 
V.  Sallee,  supra,  it  was  held  that  the  driver 
of  an  automobile,  who  because  of  excessive 
speed  and  because  of  driving  on  the  wrong 
side  of  the  street,  collided  with  a  wagon, 
whose  driver  was  free  from  negligence,  was 


responsible  for  the  consequent  damages.  And 
in  Rupp  V.  Keebler,  175  111.  App.  619,  it  ap- 
peared that  a  motorist  was  driving  at  a  rate 
of  15  miles  an  hour  with  an  imobstructed  view 
of  an  approaching  loaded  wagon  and  collided 
therewith  at  a  crossing.  But  for  continuing 
at  that  speed  he  could  have  stopped  his  car 
easily  before  the  collision.  Affirming  a  judg- 
ment for  the  plaintiff  the  court  said :  "Before 
reaching  the  crossing  he  could  plainly  see  that 
the  horse  had  already  entered  upon  it  and  was 
continuing  over  it  in  a  trot,  keeping  to  the 
west  and  proper  side  of  the  street,  and  thus 
on  the  opposite  side  from  him.  Under  such 
circumstances  he  should  have  kept  his  auto- 
mobile under  control.  He  was  as  much  bound 
to  look  out  for  those  crossing  the  street  he 
was  on  as  they  were  bound  to  look  out  for 
him,  and  the  law  of  the  road  does  not  require 
that  wagons  simply  because  they  are  slower 
vehicles  shall  be  stopped  to  let  automobiles 
pass  with  undiminished  speed.  The  first  to 
reach  the  crossing  in  the  exercise  of  ordinary 
care  should  have  the  right  of  way,  and  the 
others  should  approach  with  sufficient  care  to 
permit  the  exercise  of  such  right  without 
danger  of  collision.  The  driver  of  the  wagon 
in  thus  continuing  over  the  crossing  he  had 
fairly  entered  upon,  before  plaintiff  in  error, 
approaching  in  plain  view  of  him,  had  reached 
it,  was  not  guilty  of  contributory  negligence, 
and  the  collision  ensuing  under  such  circum- 
stances was  properly  attributed  to  the  negli- 
gent driving  of  the  automobile." 

In  Wood  Transfer  Ck>.  v.  Shelton,  180  Ind. 
273,  101  N.  E.  718,  wherein  it  appeared  that 
a  taxicab  collided  with  a  team,  the  court  said 
in  affirming  a  judgment  for  the  owner  of  the 
team  that  in  order  to  recover  damages  in  such 
a  case  the  collision  must  have  been  proxi- 
mately caused  by  negligence  on  the  part  of 
the  driver  of  the  taxicab,  and  through  no 
fault  of  the  other  person. 

In  King  v.  Brenham  Automobile  Co.  (Tex.) 
145  S.  W.  278,  it  was  held  that,  though  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, the  defendant,  who  was  operating  his 
machine  recklessly  and  who  discovered  the 
perilous  position  of  plaintiff  in  time  to  pre- 
vent injury,  was  liable  in  spite  of  the  con- 
tributory negligence.  The  court  said:  ''A 
man  does  not  become  an  outlaw,  with  the 
brand  of  Cain  upon  him,  and  whom  'every 
one  that  findeth  him  may  slay,'  because  he 
disregards  his  safety  and  puts  himself  in 
the  way  of  danger.  The  persons  and  lives  of 
human  beings  are  held  in  too  high  esteem  by 
the  laws  of  every  civilized  community  to 
permit  automobiles  and  other  vehicles  to  be 
recklessly  and  wilfully  run  over  them  and 
mutilate  or  destroy  them,  and  then  permit 
the  guilty  parties  to  escape  punishment  by  the 
plea  that  the  victim  got  in  the  way  of  the 
vehicle." 
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In  Pease  v.  Gardner,  113  Me.  264,  93  All. 
650,  wherein  it  appeared  that  a  chauffeur 
backed  an  automobile  into  a  team,  of  whose 
presence  he  was  not  aware,  but  took  no  suffi- 
cient means  to  ascertain,  it  was  held  that  his 
conduct  was  clearlv  such  as  to  render  him 
liable.  The  court  said:  "To  suddenly  back 
an  automobile  in  a  public  street  of  a  village 
without  first  ascertaining  or  making  reason- 
able efforts  to  ascertain  whether  another 
vehicle  was  standing  within  a  short  distance 
behind,  and  without  giving  any  preliminary 
warning  or  signal,  save  perhaps  the  cut-out, 
which  sounded  almost  at  the  same  instant 
that  the  team  was  struck,  cannot  be  deemed 
the  act  of  a  reasonably  prudent  man.  The 
mere  statement  of  the  case  proves  negligence 
on  the  part  of  the  chauffeur." 

In  Wells  Fargo  &  Co.  Express  v.  Keeler 
(Tex.)  173  S.  W.  026,  wherein  it  appeared 
that  damage  was  done  to  a  delivery  automo- 
bile of  the  plaintiff  as  the  result  of  the  de- 
fendant's horse  backing  into  it,  the  court 
held  that  the  fact  that  the  conduct  of  the 
horse,  was  the  result  of  its  inherent  nature, 
would  not  relieve  the  defendant  of  liability. 


did  this  but  that  the  horse  backed  up  against 
the  car  after  it  was  stopped  and  caused  plain- 
tiff to  fall  off  and  the  horse  to  go  down  also. 
The  jury  evidently  did  not  believe  this  and  we 
cannot  say  they  were  unauthorized  to  reject 
defendant's  story  of  the  accident."  In  sub- 
stantial accord  is  Traeger  v.  Wasson,  163 
lU.  App.  572. 

In  Pietsch  v.  McCarthy,  159  Wis.  261,  160 
N.  W.  482,  it  was  held  that  an  owner  could 
not  recover  damages  caused  to  his  automobile 
by  running  into  the  rear  of  a  wagon.  The 
court  said:  "The  plaintiff  testified  that  he 
was  proceeding  at  a  rate  of  speed  of  from 
ten  to  thirteen  miles  an  hour;  that  his  vision 
was  so  dazzled  by  headlights  of  automobiles 
coming  in  the  opposite  direction  that  he  could 
not  see  the  wagon  ahead  of  him;  and  that  in 
this  situation  he  proceeded  a  distance  of  100 
feet  without  slacking  his  speed  until  he 
bumped  into  the  wagon  which  he  did  not  see 
until  he  struck  it.  It  seems  clear  under  these 
facts  that  he  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law." 

As  to  Pedestrian. 


Rear-end  CoUiaion, 

In  several  cases  the  owner  of  a  vehicle 
drawn  by  a  horse  has  recovered  for  injuries 
to  himself  or  his  property  from  being  struck 
by  an  automobile  from  the  rear.  Graham  v. 
Hagmann,  270  111.  252,  110  N.  E.  337 ;  Blado 
V.  Draper,  89  Neb.  787,  132  N.  W.  410;  Judge 
V.  Wallen,  98  Neb.  154,  152  N.  W.  318,  L.R.A. 
1915E  436;  Schultz  v.  Morrison,  91  Misc.  248, 
154  N.  Y.  S.  257,  judgment  affirmed  156  N.  Y. 
S.  1144. 

In  Furtado  v.  Bird,  26  Cal.  App.  152,  146 
Pac.  58,  it  appeared  that  the  plaintiff,  who 
was  "hard  of  hearing,"  was  riding  a  horse 
along  the  highway.  The  defendant  driving 
a  large  automobile  approached  from  the  rear 
and  overtook  him.  A  collision  occurred  and 
the  plaintiff  was  thrown  from  his  horse,  caus- 
ing his  arm  to  be  broken.  Affirming  a  judg- 
ment for  the  plaintiff  the  court  said:  "Ap- 
pellant contends  that  plaintiff  was  guilty  of 
contributing  to  his  inji^y  because  being  hard 
of  hearing  it  was  his  duty  to  look  back  as 
well  as  forward  and  that  if  he  had  been  doing 
so  this  accident  would  not  have  occurred.  We 
do  not  think  it  was  the  plaintiff's  duty  to  be 
constantly  looking  back.  Both  parties  had 
an  equal  right  to  the  use  of  the  road  but  de- 
fendant was  in  the  better  position  to  avoid  a 
collision  and  when  he  observed  that  plaintiff 
appeared  not  to  hear  the  horn  it  was  defend- 
ant's duty  to  slow  down  and  even  to  stop  his 
car  if  necessary  to  avoid  running  against 
plaintiff's  horse.  Furthermore,  he  had  ample 
room  to  turn  his  car  to  the  right  and  could 
thus  have  avoided  the  accident.    He  says  he 


In  Gbnebal. 

A  pedestrian  and  the  operator  of  an  auto- 
mobile have  in  general  equal  and  correlative 
lights  in  the  street,  and  each  is  held  to  the 
exercise  of  ordinary  care  and  entitled  to  ex- 
act the  like  measure  of  prudence  from  the  oth- 
er. Lane  v.  Sargent,  217  Fed.  237,  133  C.  C. 
A.  231 ;  Brown  v.  Brashear,  22  Cal.  App.  135, 
133  Pac.  505 ;  Brown  v.  Wilmington,  4  Boyce 
(Del.)  492,  90  Atl  44;  Goldblatt  v.  Brockle- 
bank,  166  111.  App.  315;  Winner  v.  Linton, 
120  Md.  276,  87  Atl.  674 ;  Lynch  v.  Fisk  Rub- 
ber Co.  209  Mass.  16,  95  N.  E.  400;  Patrick 
V.  Deziel,  223  Mass.  505,  112  N.  E.  223;  Car- 
radine  v.  Forad  (Mo.)  187  S.  W.  285;  Minor 
V.  Stevens,  65  Wash.  423,  118  Pac.  313,  42 
L.R.A.(X.S.)  1178;  Quinn  v.  Ross  Motor  Car 
Co.  157  Wis.  543,  147  N.  W.  1000.  And  see 
the  reported  case.  In  Aiken  v.  Metcalf  (Vt.) 
97  Atl.  669,  the  court  said  that  greater  cau- 
tion was  necessary  on  the  part  of  the  opera- 
tor than  the  pedestrian. 

Ordinary  or  reasonable  care  must  be  exer- 
cised by  the  operator.  Reaves  v.  Maybrook 
(Ala.)  69  So.  137;  O'Dowd  v.  Newnham,  13 
Ga.  App.  220,  80  S.  E.  36;  Kessler  v.  Wash- 
bum,  157  III.  App.  532;  J.  F.  Darmody  Co.  v. 
Reed  (Ind.)  Ill  N.  E.  317;  Crawford  v.  Mc- 
Elhinney,  171,  la.  606,  154  N.  W.  310;  Brown 
V.  Des  Moines  Steam  Bottling  Works  (la.) 
156  N.  W.  829;  Com.  v.  Horsfall,  213  Mass. 
232,  Ann.  Cas.  1914A  6vS2,  100  N.  E.  362;  Tut- 
tle  V.  Briscoe  Mfg.  Co.  (Mich.)  155  N.  W. 
724;  Geise  v.  Mercer  Bottling  Co.  87  N.  J.  L 
224,  94  Atl.  24;  Gnecco  v.  Pederson,  154  N.  Y. 
S.  12 ;  Marsh  v.  Boyden,  33  R.  I.  519,  82  Atl. 
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393,  40  L.R.A.(N.S.)   682;  Hartley  v.  Marino 
(Tex.)  158  S.  W.  1156;  ChsMe  v.  Seattle  Tax- 
icab,  etc.  Co.  78  Wash.  537,  139  Pac.  499 
Where  the  driver  of  a  motor  vehicle,  because 
of  excessive  speed,  careless  driving  or  other 
negligent  conduct,  hits  a  pedestrian  who  is 
crossing  a  street  there  may  be  a  recovery  for 
injuries    resulting    therefrom.      Goldring    v. 
White,  63  Fla.  162,  58  So.  367;  Schumacher 
V.  Meinrath,  177   111.  App.  530;   Jenkins  v. 
Goodall,  183  111.  App.  633;  Kucliler  v.  Staf- 
ford, 185  111.  App.  199;  Rasmussen  v.  Whip- 
ple, 211  Mass.  546,  98  N.  £.  592;  Brown  v. 
Thayer,  212  Mass.  392,  99  N.  E.  237 ;  Schock 
V.  Cooling,  176  Mich.  313,  141  N.  W.   675; 
Haake  v.  Davis,  166  Mo.  App.  249,  148  S.  W. 
460;    Hopfinger  v.  Young    (Mo.)    179  S.  W. 
747;  Lewis  v.  National  Cash  Register  Co.  84 
N.  J.  L.  598,  87  Atl.  345;  Holmboe  v.  Mor- 
gan, 69  Ore.  395,  138  Pac.  1084;   Curley  v. 
Baldwin  (R.  I.)  90  Atl.  1;  Prince  v.  Taylor 
(Tex.)    171  S.  W.  826;   Jaquith  v.  Worden, 
73  Wash.  349,  132  Pac.  33,  48  L.R.A.(N.S.) 
827 ;  Franey  v.  Seattle  Taxicab  Co.  80  Wash. 
396,    141   Pac.    890;    Tooker  v.    Perkins,    86 
Wash.    567,   150   Pac.   1138.     See  also   Yar- 
brough  V.  Carter,  379  Ala.  356,  60  So.  833; 
Blackwell  v.  Renwick,  21  Cal.  App.  131,  131 
Pac.  94;   Carpenter  v.  Campbell  Automobile 
Co.   159  la.  52,  140  N.  W.  225;   Walker  v. 
Rodriguez  (La.)  71  So.  499;  Huggon  v.  Whip- 
ple, 214  Mass.  64,  100  N.  E.  1087;  Roach  v. 
Hinchcliff,    214    Mass.    267,    101    N.    E.    383 
(pedestrian    on    sidewalk)  ;    Griffin   v.    Taxi 
Service  Co.  217  Mass.  293,  104  N.  E.  838; 
Levyn  v.  Koppin,  183  Mich.  232,  149  N.  W. 
993;  Kurty  v.  Towrison,  241  Pa.  St.  425,  88 
Atl.  656;  Coughlin  v.  Weeks,  75  Wash.  568, 
135  Pac.  649.  But  in  the  absence  of  a  showing 
of  negligence  there  can  be  no  recovery.    Hyde 
V.  Hubinger,  87  Conn.  704,  87  Atl.  790;  Shaw 
V.   Corrington,  171  111.  App.  232;   Carlin  v. 
Clark,    172    111.    App.    240;    Havermarle    v. 
Houck,  122  Md.  82,  89  Atl.  314;  Sullivan  v. 
Smith,  123  Md.  546,  91  Atl.  456;   Williams 
V.  Holbrook,  216  Mass.  239,  103  N.  E.  633; 
Paul  V.  Clark,  161  App.  Div.  466,  145  N.  Y.  S. 
985;   Dudley  v.  Raymond,  133  N.  Y.  S.  17; 
Shott  v.  Korn,   10  Ohio  App.  458,   34  Ohio 
Cir.  Ct.  Rep.  260.     See  also  Sorniaca  v.  Hob- 
son,  155  N.  Y.  S.  364   (car  started  by  chil- 
dren) ;  Barger  v.  Bissell   (Mich.)   154  N.  W. 
107    (negligence  not  presumed  from  striking 
child  in  street). 

In  Haake  v.  Davis,  166  Mo.  App.  249,  148 
S.  W.  450,  the  court  aaid  that  it  was  negli- 
gence on  the  part  of  the  operator  of  a  motor 
vehicle  to  run  his  machine  through  a  crowd 
of  children  at  a  speed  of  five  or  six  miles  per 
hour.  And  in  Hopfinger  v.  Young  (Mo.) 
179  S.  W.  747,  it  was  held  that  the  driver  of 
an  automobile  was  neglig^it  in  not  seeing  a 
child  on  roller  skates  and  avoiding  a  collision. 
So   in  Lewis  v.  National  Cash  Register,  84 


N.  J.  L.  598,  87  Atl.  345,  the  court  said: 
"There  was  proof  that  the  automobile  was 
being  propelled  through  a  thickly  populated 
public  street  at  a  high  rate  of  speed  and  that 
the  plaintiff,  a  child  of  seven  years  of  age, 
who  was  then  crossing  the  street,  was  run 
into  and  dragged  a  distance  of  about  eight 
or  ten  feet."    In  Rasmussen  v.  Whipple,  211 
Mass.  546,  98  N.  E.  592,  the  court  said  that 
the  plaintift  was  obliged  to  show  only  ordi- 
nary negligence  on  the  part  of  the  driver.    In 
Van  Winckler  v.  Morris,  46  Pa.  Super.  Ct. 
142,  wherein  it  appeared  that  a  car  skidded 
and  injured  a  pedestrian  on  the  sidewalk,  the 
court  said  that  the  driver  was  negligent  in 
driving  too  fast  on  a  slippery  pavement  and 
the   pedestrian   could   recover   damages.     In 
substantial  accord  is  McGettigan  v.  Quaker 
City  Automobile  Co.  48  Pa.  Super.  Ct.  602. 
In  American  Exp.  Co.  v.  Terry,  126  Md.  254, 
94  Atl.  1026,  it  appeared  that  a  driver  left 
an  automobile  truck  unattended  in  a  street 
and  it  ran  away.     In  endeavoring  to  stop  it 
the  plaintiff  was  injured.    Affirming  a  judg- 
ment in  his  favor  the  court  said:  "If  the  driv- 
er failed  to  exercise  due  care,  it  cannot  be 
doubted  that  he  was  guilty  of  negligence,  and 
imder  the  circumstances  testified  to  by  the 
plaintiff  the  jury  may  well  have  inferred  that 
the  driver   Small   had   been   careless  in  the 
management  and  control  of  the  truck.     The 
plaintiff's  evidence  was   legally  sufficient  to 
raise  a  prima  facie  presumption  of  negligence, 
which  the  defendant  was  bound  to  rebut  or 
overcome.    The  evidence  precludes  the  theory 
that  the  truck  was  started  by  the  intervening 
act  of  some  third  party,  and  had  the  machine 
been  in  good  order  and  the  current  turned 
off  and  the  brake  properly  applied,  it  is  diffi- 
cult to  see  how  it  could  have  been  found  run- 
ning down  the  street  in  the  manner  described 
by  the  witnesses."    In  Oakshott  v.  Powell,  6 
Alberta  L.  Rep.  178,  24  West.  L.  Rep.  654,  12 
Dominion  L.  Rep.  148,  the  court  said  that 
swerving  a  car   to   keep  from   injuring  one 
person  would  not  excuse  the  driver  from  neg- 
ligence in  injuring  another.     Compare  Moir 
V.  Hartt,  189  111.  App.  567   (skidding  of  car 
from  sudden  application  of  brakes  to  prevent 
accident).     In  Crawford  v.  McElhinney,  171 
la.  606,  154  N.  W.  310,  the  court  said  that  if 
it   was    imprudent   or   dangerous   to    use   a 
crossing  then  ordinary  care  would  require  an 
operator   to   stop   the   car   or    seek    another 
crossing.    And  in  Com.  v.  Horsfall,  213  Mass. 
232,  Ann.  Cas.  1914A  682,  100  N.  E.  362,  the 
court  said  that  ''it  would  savor  too  much  of 
refinement  to  hold  that  there  is  any  practical 
inaccuracy  in  saying  that  one  driving  a  high- 
powered    automobile    must    exercise    greater 
care  toward  others  on  a  state  highway  than 
one  plodding  along  a  country  road  with  an  ox- 
team."     In  Burger  v.  Taxicab  Motor  Co.  66 
Wash.  676,  120  Pac.  619,  the  court  said  that 
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an  operator  must  use  reasonable  care  not  to 
injure  a  person  working  on  a  street.    See  to 
the  same  effect  Cochran  y.  Pavise,  1  Tenn. 
CiY.  App.  1.    In  Brown  v.  Des  Moines  Steam 
Bottling  Works  (la.)  156  N.  W.  829,  it  was 
held  that  the  operator  of  a  heavy  motor  truck 
was  guilty  of  negligence  when  his  truck  struck 
a  frog  on  a  track,  running  thereafter  on  the 
sidewalk  where  it  struck  the  plaintiff.     The 
court  said :  "It  is  a  matter  of  common  knowl- 
edge  that   the   movements   of   these   heavy, 
fast-moving  vehicles  upon  the  street  are  re- 
quired to  be  kept  under  reasonable  control,  to 
avoid  having  their  course  diverted  by  the  in- 
tervention of  obstacles  upon  the  street,  and 
that  if  not  held  under  control,  a  slight  obsta- 
cle will  so  divert  them  and  imperil  the  safe- 
ty of  those  rightfully  upon  the  street,  that, 
when  diverted,  they  become  a  menace  to  those 
in  the  vicinity  of  their  course,  a  menace  from 
which    it   is    difficult   sometimes   to   escape. 
Therefore  it  becomes  the  duty  of  one  upon  a 
public  highway  in  a  thickly  populated  part 
of  the  large  city  to  exercise  reasonable  care 
to  see  that  he  has  the  instrumentality  under 
control,  and  to  so  manage  it  that  it  will  not 
unreasonably    or    unnecessarily    Imperil    the 
safety  of  others  upon  the  public  highway." 
It  is  the  duty  of  an  operator  of  an  automo- 
bile to  keep  a  sharp  lookout  in  order  to  avoid 
injury  to  pedestrians.    Hartwig  v.  Knapwurst, 
178  111.  App.  409;  Shields  v.  Fairchild,  130 
La.  648,  58  So.  497;  Hodges  v.  Chambers,  171 
Mo.  App.  563,  154  S.  W.  429;  Rowe  v.  Ham- 
mond,  172  Mo.   App.   203,   157   S.   W.   880; 
Clark  V.  General  Motor  Car  Co.  177  Mo.  App. 
623,  160  S.  W.  676;  Eisenman  v.  Griffith,  181 
Mo.  App.   183,   167   S.   W.   1142;    Ginter  v. 
O'Donoghue  (Mo.)   179  S.  W.  732;  Smith  v. 
Coon,  89  Neb.  776,  132  N.  W.  535;  Johnson  v. 
Johnson,  85  Wash.  18,  147  Pac.  649.     Thus 
in  Shields  v.  Fairchild,  supra,  the  cotirt  said : 
''To  look  too  late  to  avert  an  accident  is  not 
to  look  at  all.    The.  conductor  of  tlie  street 
car  following  saw  the  plaintiff  and  the  girl 
get  off  the  car  and  cross  the  neutral  ground. 
The     automobile     was     running     along    by 
the   side   of   the   car   in   the  rear,  yet  the 
chauffeur    saw    nothing    but    the    stop    of 
the   car   in   front.     The   rain   and   wind  in- 
creased the  danger  of  collisions  with  pedes- 
trians at  street  crossings,  and  the  situation 
demanded  more  than  ordinary  vigilance  on 
the  part  of  the  operators  of  automobiles." 
To  the  same  effect  is  Hartwig  v.  Knapwurst, 
178  III.  App.  409,  wherein  the  court  said: 
"There  was  nothing  to  prevent  the  driver 
from    seeing   them,    and    the   conditions   of 
weather  against  which  pedestrians  had  to  con- 
tend were  such  as  to  require  greater  vigilance 
on  his  part  in  approaching  where  pedestrians 
had  the  right  and  might  be  expected  to  cross." 
So  in  Toronto  Gen.  Trust  Corp.  v.  Dunn,  20 
Manitoba  412,  15  West.  L.  Rep.  814,  the  court 


allowed  a  recovery  where  it  appeared  that  the 
lights  on  a  car  were  not  strong  enough  to  en- 
able the  operator  to  see  pedestrians  who  were 
walking.  And  in  Holderman  v.  Witmer,  166 
la.  406,  147  K.  W.  926,  the  court  said  that 
the  operator  of  a  car  in  attempting  to  pass 
over  a  crossing  which  was  necessarily  fre- 
quented by  pedestrians  was  confronted  with 
the  duty  to  look,  which  duty  "implied  the 
duty  to  see  what  was  in  plain  view,  unless 
some  reasonable  explanation  was  presented 
for  a  failure  to  see."  In  Porter  v.  Hethering- 
ton,  172  Mo.  App.  502,  168  S.  W.  469,  the 
court  said  that  the  driver  of  a  car  must  stop 
for  pedestrians  if  it  is  necessary  to  do  so  to 
avoid  injuring  them. 

If  the  street  is  crowded  the  driver  of  an 
automobile  must  use  care  proportioned  to  the 
possibility  of  accident.  Ratcliffe  v.  Sperth, 
96  Kan.  823,  149  Pac  740;  Ostermeier  ▼. 
£uigman-St.  Louis  Impl.  Co.  256  Mo.  128, 
164  S.  W.  218;  Aronson  v.  Ricker,  185  Mo. 
App.  528,  172  S.  W.  641;  Mqy  Quon  v.  M. 
Furuya  Co.  81  Wash.  526,  143  Pac.  99.  See 
also  Com.  v.  Hoskins,  23  Pa.  Dist.  Ct.  628. 

If  the  blindness  or  other  incapacity  of  a 
pedestrian  is  discoverable  by  the  use  of  rea- 
sonable care,  greater  diligence  is  required  to 
avoid  injury  to  him  than  in  the  case  of  a  per- 
son more  able  to  care  for  himself.  Brown  v. 
Wilmington,  4  Boyce  (Del.)  492,  90  Atl.  44. 
And  see  McLaughlin  v.  Griffin,  155  Iowa  302, 
135  N.  W.  1107. 

Violation  of  a  statute  or  ordinance  regu- 
lating the  operation  of  automobiles  is  negli- 
gence per  se,  rendering  the  violator  liable  to 
any  person  injured  as  a  proximate  result 
thereof.  Grier  v.  Samuel,  4  Boyce  (Del.)  74, 
85  Atl.  759;  Benson  v.  Larson  (Minn.)  158 
N.  W.  426;  Clark  v.  Wright,  167  N.  Car. 
646,  83  S.  E.  775;  Whaley  v.  Ostendorff,  90 
S.  Car.  281,  73  S.  E.  186. 

In  Segerstrom  v.  Lawrence,  64  Wash.  246, 
116  Pac.  876,  the  court  said:  "A  person  may 
lawfully  use  what  is  to  him  the  left-hand  side 
of  the  road,  if  there  is  no  travel  at  that  time 
upon  that  part  of  the  way,  or  if  the  travel 
is  not  so  heavy  as  to  make  his  conduct  a 
source  of  danger.  But  a  person  upon  the 
wrong  side  of  the  way  must  always  exercise 
a  care  conunensurate  with  his  position.  Tliis 
is  usually  a  higher  degree  of  care  than  that 
required  of  him  while  on  the  correct  side  of 
the  way."  In  Winckowski  v.  Dodgo,  183 
Mich.  303,  149  N.  W.  1061,  it  was  held  to  be 
the  duty  of  each  driver  to  look  out  for  pe- 
destrians suddenly  appearii^  from  behind  the 
other  vehicles  when  two  vehicles  are  passing. 
The  court  said;  "If  facts  were  shown  war- 
ranting the  driver  in  passing  to  the  left,  it 
then  became  his  duty  to  observe  that  d^ree  of 
caution  and  proceed  with  care  at  such  re- 
duced speed  as  was  commensurate  with  the 
unusual  conditions."     In  Forgy  v.  Rutlcdge, 
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167  Ky.  182,  180  S.  W.  00  it  was  said  that 
the  fact  that  the  speed  of  an  automobile  waa 
within  the  limit  fixed  by  law  did  not  neces- 
sarily relieve  the  operator  from  the  imputa- 
tion of  negligence. 

GONTRIBUTOBT   NBOLIGENOE. 

If  the  failure  of  a  pedestrian  to  use  reason 
and   ordinary   care  contributes  to   cause   an 
accident  wherein  he  is  injured  by  an  automo- 
bile, he  cannot  recover.     Barbour  v.  Shebor, 
177  Ala.  304,  68  So.  276;  Carlin  v.  Clark,  172 
ni.  App.  240;  Rump  v.  Woods,  50  Ind.  App. 
347,  98  N.  E.  369;   Cole  Motor  Car  Co.  v. 
Ludorff  (Ind.)  Ill  N.  E.  447;  McLaughlin  y. 
Griffin,  155  la.  302,  135  N.  W.  1107   (blir) ; 
Johnson  v.  Kansas  City  Home  Tel.  Co.  87 
Kan.  441,  124  Pac.  528 ;  Sfaipelis  v.  Cody,  214 
Mass.  452,  101  N.  E.  1071;  Tolmie  v.  Wood- 
ward Taxicab  Co*.  178  Mich.  426,  144  N.  W. 
855;  Fox  v.  Great  Atlantic,  etc.  Tea  Co.  84 
N.  J.  L.  726,  87  Atl.  339 ;  Baker  v.  Close,  204 
N.  Y.  92,  97  N.  E.  501,  38  L.R.A.(N.S.)  487, 
{affirming  judgment  137  App.   Div.  529,  121 
N.  Y.  S.  1079;  Marius  v.  Motor  Delivery  Co. 
146  App.  Div.  608,  131  N.  Y.  S.  357;  Jessen 
V.  J.  L.  Kesner  Co.  159  App.  Div.  898,  144  N. 
Y.  S.  407;  Citizens'  Motor  Car  Co.  v.  Ham- 
ilton, 32  Ohio  Cir.  Ct.  Rep.  407,  judgment 
affirmed  83   Ohio   St.   450,   94   N.   E.   1103; 
Lewis  V.  Seattle  Taxicab  Co.  72  Wash.  320, 
130  Pac.  341;   Laughlin  v.  Seattle  Taxicab, 
etc.  Cb.  84  Wash.  342,  146  Pac.  847.    See  also 
Braud  v.  New  Orleans  Taxa  Cab  Co.  129  La. 
781,  56  So.  885;  Moran  v.  Smith,  114  Me.  55, 
95  Atl.  272;  Mills  v.  Powers,  216  Mass.  36, 
102  3^.  E.  912;  Osgood  v.  Maxwell  (N.  H.)  95 
AtL   964;   Conrad  v.  Green    (N.  J.)    94  AU. 
390;   Larmer  v.  New  York  Transp.  Co.  149 
App.  Div.  193,  133  N.  Y.  S.  743;  Willis  v. 
Harby,  169  App.  Div.  94,  144  N.  Y.  S.  164; 
Harder  v.  Matthews,  67  Wash.  487,  121  Pac 
983;   Daugherty  v.  Metropolitan  Motor  Car 
Co.    86  Wash.  105,  147  Pac.  655.     Thus  in 
Mills  v.  Powers,  216  Mass.  36,  102  N.  E.  912, 
it  was  held  that  a  boy  was  guilty  of  contribu- 
tory negligence  in  jumping  off  of  a  wagon 
backwards  and  running  in  front  of  a  machine. 
And  in  Osgood  v.  Maxwell   (N.  H.)   95  Atl. 
954,  the  court  said  that  a  boy  sliding  down  a 
hill  in  such  manner  that  a  collision  could  not 
be  prevented,  contributed  to  the  collision  and 
could  not  recover.    So  in  Todesco  v.  Maas,  8 
Alberta  L.  Rep.  187,  33  Dominion  L.  Rep.  417, 
7  West.  Wkly.  Rep.  1373,  the  court  said  that 
a   pedestrian  leaving  a  sidewalk  to  cross  a 
street  and  halting  to  let  a  street  car  pass  was 
guilty  of  negligence  in  stepping  back  to  the 
■idewalk  and  had  no  right  of  recovery.    Com- 
pare Schneider  v.  Locomobile  Co.  83  Misc.  3, 
144   N.  Y.  S.  311.    In  Ludke  v.  Burck,  160 
Wis.  440, 152  N.  W.  190,  L.RA..1916D  968,  the 
court  said  that  contributory  negligence  might 


be  a  bar  to  one's  recovery  even  though  the 
automobile  in  question  was  operated  over 
the  speed  limit  of  an  ordinance. 

In  Fitzsimons  v.  Isman,  166  App.  Div.  262, 
161  N.  Y.  S.  552,  wherein  it  appeared  that  a 
police  officer  recovered  damages  for  being  hit 
by  an  automobile,  the  court  said  that  such 
an  officer  was  required  to  use  reasonable  care 
though  not  as  much  as  was  necessary  in  the 
case  of  a  pedestrian. 

It  is  not  necesasry  for  a  pedestrian  in  using 
a  highway  to  look  and  listen  for  the  approach 
of  an  automobile.  Barbour  v,  Shebor,  177 
Ala.  304,  68  So.  276;  Bachekler  v.  Morgan, 
179  Ala.  339,  Ann.  Cas.  19160  888,  60  So. 
815;  Dozier  v.  Woods,  190  Ala.  279,  67  So. 
283;  O'Dowd  v.  Newnham^  13  6a.  App.  220, 
80  S.  K  36;  Barker  v.  Gruhl  (Ind.)  Ill  N.  E. 
467 ;  Baker  v.  Qoee,  204  N.  Y.  92,  97  N.  B. 
501,  38  L.R.A.(N.S.)  487,  affirming  judgment 
137  App.  Div.  529,  121  N.  Y.  S.  1079 ;  Jessen 
V.  J.  L.  Kesner  Co.  169  App.  Div.  898,  144 
N.  Y.  S.  407;  McNabb  v.  Gannaway,  3  Tenn. 
Civ.  App.  79;  Vesper  v.  Lavender  (Tex.)  149 
8.  W.  377;  Aiken  v.  Metcalf  (Vt.)  97  Atl. 
669.  Compare  Lorah  v.  Rinehart,  248  Pa. 
St.  231,  89  Atl.  967.  Thus  in  Barbour  v. 
Shebor,  177  Ala.  304,  58  So.  276,  wherein  it 
appeared  that  a  pedestrian  was  injured  by 
being  struck  by  the  automobile  of  the  defend- 
ant, it  was  held  that  the  'look  and  listen" 
law,  as  applicable  to  railroads,  could  not  be 
applied  to  automobiles  on  streets,  the  court 
said:  ''There  is  no  warrant  in  law  for  such 
application.  A  railroad  acquires  a  right  of 
way  for  the  express  purpose  of  running 
trains  at  a  rapid  rate  of  speed  over  the  same, 
and  travelers  on  the  public  highways,  know- 
ing this  fact,  are  required  to  observe  due  cau- 
tion in  approaching  the  tracks.  Even  as  to 
street  railroads,  the  tracks  mark  the  line  of 
danger,  so  that  the  pedestrian  knows  just 
where  to  look  and  how  to  avoid  the  point  of 
peril;  but  automobiles  have  no  special  privi- 
leges in  the  streets,  more  than  other  vehicles. 
They  simply  travel  upon  the  streets  with  the 
same  privileges  and  obligations  as  other  vehi- 
cles, and  the  mere  fact  that  they  can  run 
faster  than  other  vehicles  does  not  give  them 
any  right  to  run  at  a  dangerous  rate  of  speed, 
any  more  than  the  fact  that  one  man  drives 
a  race  horse  gives  him  a  right  to  travel  the 
streets  at  a  higher  rate  of  speed  than  another 
who  drives  a  plug.  The  simple  rule  is  that 
drivers  on  the  streets  and  pedestrians,  each 
recognizing  the  rights  of  the  other,  are  re- 
quired to  exercise  reasonable  care."  In  Mosso 
V.  E.  H.  Stanton  Co.  75  Wash.  220,  134  Pac. 
941,  L.RA.1916A  943,  the  court  said  that  it 
is  not  necessary  for  a  pedestrian  to  look  con- 
tinually for  the  approach  of  a  motor  vehicle. 
See  to  the  same  effect  Williams  v.  Benson, 
87  Kan.  421,  124  Pac  631.  In  Raymond  v. 
Hill,  168  Cal.  473,  143  Pac.  743,  the  court 
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said  that  pedestrians  are  under  no  legal  obli- 
gation to  look  back  to  see  -whether  there  is 
danger  of  being  struck  from  behind  by  an 
automobile.  See  to  the  same  effect  McNabb  v. 
Gannaway,  3  Tenn.  Civ.  App.  79.  In  Ginter 
V.  O'Donoghue  (Mo.)  179  S.  W.  732,  the  court 
said  that  the  failure  of  a  pedestrian  continu- 
ally to  look  behind  for  approaching  cars  was 
not  negligence  per  se. 

However  in  Davis  v.  John  Breuner  Co.  167 
Gal.  683,  140  Pac.  586,  it  was  held  that  the 
plaintiff,  who  was  injured  by  the  defendant's 
automobile  while  crossing  a  street,  was  guilty 
of  contributory  negligence  barring  a  recovery. 
The  court  said:  "It  is  the  duty  of  a  foot 
passenger  to  look  both  ways  before  starting 
to  cross  a  street,  particularly,  when,  as  in 
this  instance,  the  street  over  which  he  intends 
to  pass  is  a  busy  thoroughfare  in  the  heart 
of  the  business  district  of  a  great  city." 

A  pedestrian  has  the  right  to  assume  that 
the  operator  of  an  automobile  will  not  run 
his  machine  at  an  unlawful  speed  or  otlierwise 
violate  any  law  or  ordinance.  Kessler  v. 
Washburn,  157  111.  App.  532;  Trzetiatowski 
V.  Evening  American  Pub.  Co.  186  111.  App. 
451;  Rump  v.  Woods,  50  Ind.  App.  347,  98 
N.  E.  369;  Cole  Motor  Car  Co.  v.  Ludorff 
(Ind.)  Ill  N.  E.  447;  Aiken  v.  Metcalf  (Vt.) 
97  Atl.  669;  Franey  v.  Seattle  Taxicab  Co. 
80  Wash.  396,  141  Pac.  890;  Johnson  v. 
Johnson,  85  Wash.  18,  147  Pac.  649.  Thus  in 
Cole  Motor  Car  Co.  v.  Ludorff,  supra,  the 
court  said:  "In  the  absence  of  knowledge  to 
the  contrary,  one  who  is  lawfully  using  a  pub- 
lic street  has  the  right  to  presume  that  others 
using  it  in  common  with  him  will  use  ordi- 
nary care  to  avoid  injuring  him,  and,  in  the 
absence  of  information  or  notice  to  the  con- 
trary, may  presume  that  persons  driving  upon 
the  street  will  not  in  so  doing  violate  any 
ordinance  or  law,  but  will  conform  thereto," 
And  in  Trzetiatowski  v.  Evening  American 
Pub.  Co.  185  111.  App.  451,  wherein  it  ap- 
peared that  a  boy  crossing  a  street  with  a 
roller  skate  on  one  foot  was  struck  and  in- 
jured by  an  automobile  truck  running  on 
the  wrong  side  of  the  street,  the  court  said 
that  one  crossing  a  street  may  reasonably  ex- 
pect that  danger  from  vehicles  will  arise  only 
from  persons  driving  in  conformity  with  the 
law  of  the  road. 

A  pedestrian  placed  in  a  position  of  peril 
by  the  negligence  of  the  driver  of  an  auto- 
mobile cannot  be  held  to  the  exercise  of  the 
same  degree  of  care  that  a  person  would  use 
ordinarily.  Feehan  v.  Slater,  89  Conn.  697, 
96  Atl.  159;  Kessler  v.  Washburn,  157  111. 
App.  532;  Kuchler  v.  Stafford,  185  111.  App. 
199:  Wescoat  v.  Decker  (N.  J.)  90  Atl.  290; 
Dougherty  v.  Davis,  51  Pa.  Super.  Ct.  229. 
Compare  Brand  v.  Taxa  Cab  Co.  129  La.  781, 
56  So.  885.  Thus  in  Feehan  v.  Slater,  supra, 
it  appeared  that  the  plaintiff  while  walking 


along  the  highway  was  overtaken  by  the  de- 
fendant's automobile.  Plaintiff  not  knowing 
of  the  approach  of  the  car  until  it  was  a  few 
feet  away  dashed  to  the  left-hand  side  of 
the  road  where  he  was  run  into  and  injured. 
Affirming  a  judgment  for  the  plaintiff  the 
court  said:  "The  fact  that  there  was  a  gen- 
eral statute  that  provided  that  a  person  over- 
taking another  on  a  highway  'shall  pass  on 
the  left  side  of  the  person  overtaken,  and  the 
person  overtaken  shall,  as  soon  as  practicable, 
turn  to  the  right  so  as  to  give  half  of  the 
traveled  road  and  a  free  passage  on  the  left  to 
the  other,'  did  not  in  itself  prevent  a  recov- 
ery. It  should  have  also  appeared  that  the 
violation  of  the  statute  was  the  proximate 
cause  of  the  injury  sustained."  And  in  Kess- 
ler V.  Washburn,  157  111.  App.  532,  the  court 
said:  "It  is  clear  from  the  evidence  that 
appellee  was  called  upon  to  act  instantly, 
when,  as  he  says,  the  flash  of  the  light  from 
the  automobile  was  in  his  eyes.  Having  sud- 
denly found  himself  in  a  place  of  peril,  he 
could  not  be  expected  to  act  with  the  deliber- 
ate judgment  of  a  man  under  no  apprehension 
of  danger.  Persons  in  positions  of  great  peril 
are  not  required  to  exercise  all  the  presence 
of  mind  and  care  of  a  prudent  and  careful 
man;  the  law  makes  allowance  for  them  and 
leaves  the  circumstances  of  their  conduct  to 
the  jury."  So  in  Wesooat  v.  Decker  (N.  J.) 
90  Atl.  290,  the  court  said:  "If  this  testi- 
mony were  true,  the  woman  was  clearly  in 
imminent  danger  from  the  on-rushing  automo- 
bile, charging  down  upon  her  when  she  looked 
up  and  stepped  first  back  and  then  forward, 
as  indicated  in  the  evidence  claimed  to  show 
contributory  negligence.  If  so,  her  action 
may  have  resulted  from  natural  uncertainty 
in  a  moment  of  extreme  danger  as  to  just 
what  was  best  to  do  in  order  to  escape,  and 
under  such  circumstances  the  law  is  well  set- 
tled that,  while  what  she  did  mav  not  in 
fact  have  been  the  best  thing  she  could  have 
done,  the  court  cannot  decide  as  a  court 
question  that  it  constituted  contributory  neg- 
ligence." See  to  the  same  effect  Kuchler  v. 
Stafford,  185  111.  App.  199. 

As  to  Another  Autontohile, 

Where  one  autonibbile  is  run  into  by  an- 
other automobile  traveling  in  another  direc- 
tion, if  the  collision  resulting  is  due  solely  to 
the  negligence  of  one  of  the  vehicles,  a  cause 
of  action  for  damages  arises  in  favor  of  the 
owner  of  the  other.  Pilgrim  v.  Brown.  168  la. 
177,  160  N.  W.  1;  Barton  v.  Faeth  (Mo.)  186 
S.  W.  52 ;  McClung  v.  Pennsylvania  Taximeter 
Cab  Co.  (Pa.)  97  Atl.  694;  Verral  v.  Domin- 
ion Automobile  Co.  24  Ont.  L.  Rep.  651,  20 
Ont.  W.  Rep.  178,  3  Ont.  W.  N.  108.  See  also 
Withey  v.  Fowler  Co.  164  la.  377,  145 
N.  W.  923;  Brown  v.  Mitts  (Mich.)  153  N.  W. 
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714.  In  Barton  v.  Faeth,  supra,  the  court 
Baid  that  it  was  negligence  per  se  for  an  auto- 
ist  to  run  his  car  in  excess  of  the  speed  fixed 
by  an  ordinance.  And  in  McClung  v.  Penn- 
sylvania Taximeter  Cab  Co.  (Pa.)  97  Atl. 
694,  the  court  in  affirming  a  judgment  for  the 
plaintiff  said:  ''It  is  the  duty  of  one  ap- 
proaching the  crossing  of  a  street  intersection 
to  have  his  vehicle  under  control,  and  to  ob- 
serve what  is  or  may  be  approaching  on  the 
other  street.  And  where  another  vehicle  is 
first  at  the  crossing  to  give  it  an  opportunity 
to  clear  the  same,  and  to  use  due  care  to 
avoid  a  collision." 

In  B.  &  R.  Co.  v.  McLeod,  5  Alberta  176, 
22  West.  L.  Rep.  274,  7  Dominion  L.  Rep. 
579,  wherein  it  appeared  that  both  auto- 
mobiles were  running  in  excess  of  the  speed 
limit  at  the  time  of  the  collision,  the  court 
in  dismissing  the  action  said  that  the  cause 
of  the  accident  was  not  the  negligence  of 
one  any  more  than  of  the  other.  But  in 
Thomas  v.  Ward,  7  Alberta  79,  24  West.  L. 
Rep.  250,  11  Dominion  L.  Rep.  231,  it  was 
held  that  the  defendant  was  liable  for  negli- 
gence although  the  plaintiff  was  also  negli- 
gent. The  court  said:  "My  view  of  the  case 
is,  that  the  real  cause  of  the  accident  was  the 
defendant's  negligence  in  being  on  the  wrong 
side  of  the  road.  I  think  that  constitutes  neg- 
ligence; not  that  there  is  an  absolute  law  that 
you  must  always  be  on  the  right-hand  side 
of  the  road;  but,  when  an  automobile  driver 
is  going  along  the  road,  and  knows,  as  this 
man  must  have  known,  that  he  was  going  to 
meet  another  man,  although  there  is  no  pen- 
alty for  not  being  at  all  times  on  the  right- 
hand  side  of  the  road,  yet  it  is  negligent,  it 
seems  to  me,  for  him  to  be  on  the  left-hand 
side,  which  is  not  the  usual  side  according  to 
the  common  practice  in  this  country.  It  is 
then  negligent  for  him,  without  any  excuse, 
not  to  be  on  the  right-hand  side  of  the  road. 
More  than  that,  in  this  case  the  defendant 
broke  the  statute  in  not  turning  to  the  right 
in  seasonable  time,  which,  I  think,  is  what 
the  statute  means.  Therefore,  although  I 
think  that  the  plaintiff  was  himself  guilty  of 
some  negligence  in  going  at  an  excessive  rate 
of  speed  down  that  hill,  yet  I  think  the  de- 
fendant might  have  avoided  the  accident  if 
he  had  not  been  himself  negligent,  and  that 
the  real  cause  of  the  accident  was  the  defend- 
ant's being  on  the  wrong  side  of  the  road, 
where  he  did  not  need  to  be  at  all,  and  his  not 
ti^rning  out  as  soon  as  he  should  have  done, 
and  his  embarrassing  the  plaintiff  by  staying 
there  too  long,  and  putting  the  plaintiff  to 
the  difficulty  of  making  a  decision  on  a  sud- 
den whether  he  should  run  in  between  an 
apparently  very  narrow  space  or  whether  he 
should  turn  to  the  left,  which  was  his  wrong 
side  of  the  road.  Now  I  do  not  think  the 
defendant  can  blame  the  plaintiff  for  being 


embarrassed  and  taking  what  ultimately 
turned  out  to  be  a  wrong  course.  His  doing 
so  is  due  to  the  defendant's  action  in  being 
on  the  wrong  side  of  the  road." 

In  Trout  Auto  Livery  Co.  v.  People's  Gas 
Light,  etc.  Co.  168  111.  App.  56,  the  court  said 
that  the  law  did  not  require  an  operator  of 
a  motor  vehicle  to  anticipate  that  the  chauf- 
feur on  another  car  would  violate  the  law  of 
the  road  by  driving  his  machine  on  the  wrong 
side  of  the  street.  In  Skene  v.  Graham  (Me.) 
95  Atl.  950,  the  defendants  contended  that 
the  plaintiff  did  not  seasonably  turn  to  the 
right  and  that  the  chauffeur  driving  the  de- 
fendants' car  was  obliged  to  decide  quickly 
whether  to  continue  his  course  and  collide 
with  plaintiff's  car,  or  turn  to  the  left  and 
avoid  a  collision.  Granting  a  new  trial  on 
motion  of  the  defendants  the  court  said.  ''It 
is  manifest  that  the  collision  was  due  to  the 
fact  that  both  cars  swerved  from  their  course 
at  the  same  instant,  the  car  of  the  defendants 
swerving  from  its  lawful  position  to  one  of 
supposed  safety  in  order  to  avoid  an  accident, 
the  other  leaving  its  unlawful  position  and 
course  for  the  same  reason.  That  the  swerv- 
ing of  defendants'  car  was  imperative  is  ap- 
parent; that  an  emergency  existed,  not  only 
justifying,  but  authorizing,  the  defendants' 
chauffeur  in  so  swerving,  is  equally  apparent. 
That  his  act  was  not  due  to  his  unlawful  use 
of  the  road  is  shown  by  an  overwhelming 
weight  of  the  evidence,  and  that  the  defend- 
ants are  not  liable  for  any  damage  arising  in 
the  circumstances  is  a  principle  firmly  estab- 
lished. When  two  alternatives  are  presented 
to  a  traveler  upon  the  highway  as  modes  of 
escape  from  collision  with  an  approaching 
traveler,  either  of  which  might  fairly  be  chos- 
en by  an  intelligent  and  prudent  person,  the 
law  will  not  hold  him  guilty  of  negligence  in 
taking  either." 

In  House  v.  Fry  (Cal.)  157  Pac.  500,  it 
was  held  that  the  defendant  was  guilty  of 
negligence  in  endeavoring  to  pass  in  front  of 
an  auto  truck  before  his  automobile.  The 
court  said:  'This  negligence  was  the  proxi- 
mate and  sole  effective  cause  of  the  collision. 
No  warning  having  been  given  to  House  of 
the  approach  of  the  automobile,  he  did  not 
learn  of  its  presence  until  it  was  too  late 
for  him  to  avoid  the  collision  by  turning  to 
the  right  (which  under  section  8  would  have 
been  his  duty),  and  his  failure  to  turn  to  the 
right  was  not,  under  the  circumstances,  neg- 
ligence causing  or  contributing  to  the  occur- 
rence of  the  collision."  In  Hubbard  v.  Bar- 
tholomew, 163  la.  58,  144  N.  W.  13,  49  L.R.A. 
(N.S.)  443,  it  appeared  that  the  plaintiff 
was  riding  in  the  car  of  another.  In  an  en- 
deavor to  pass  the  defendant's  car  in  order 
to  avoid  a  collision  the  car  in  which  the  plain- 
tiff was  riding  struck  a  tree.  Sustaining  a 
verdict  for   the  defendant,   the   court   said: 
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"If  defendant,  acting  as  an  ordinary  cautioua 
man,  could  have  safely  turned  his  car  to  the 
right,  80  as  to  have  allowed  Reeve's  car  to 
pass  on  the  other  side,  it  was  his  duty  to  do 
80,  and  if  he  failed  therein  he  must  have  been 
found  to  have  been  negligent.  Conceding  de- 
fendant to  have  been  h^ligent,  were  plaintiff's 
injuries  the  proximate  consequence  thereof? 
The  cars  did  not  collide.  Reeve  steered  his 
to  the  left,  and,  according  to  the  undisputed 
evidence,  there  was  a  space  between  defend- 
ant's car  and  the  west  curb  line  of  twenty- 
three  feet  or  a  little  more,  and  both  Reeve  and 
plaintiff  noticed  that  defendant  was  not  turn- 
ing but  continued  to  drive  his  car  within  five 
or  six  feet  of  the  east  curbing  without  indicat- 
ing a  purpose  of  turning.  As  soon  as  they 
understood  he  was  not  going  to  turn,  it  be- 
came their  duty  to  do  so  in  order  to  avoid 
a  collision,  and  this  happened,  according  to 
their  evidence,  when  'pretty  close'  and,  accord- 
ing to  Mason,  when  seventy-five  or  ninety  feet 
away.  Now,  it  is  manifest  that  defendant's 
failure  to  turn  compelled  Reeve  to  do  so. 
There  was  ample  room  for  this.  The  cars 
were  practically  the  same  distance  from  the 
curbing  and,  as  defendant's  car  was  but  five 
or  five  and  a  half  feet  wide,  Reeve  need  only 
have  swung  towards  the  west  this  distance  to 
have  avoided  collision.  As  the  day  was  clear 
and  the  sun  shining,  there  could  have  been  no 
mistake  concerning  the  situation  of  the 
parties  and  the  paved  way,  and,  but  for  some- 
thing unexplained,  it  would  seem  the  car 
would  have  passed  in  safety." 

Where  an  automobile  is  not  registered  as 
required  by  law,  or  the  registration  is  illegal, 
there  can  be  no  recovery  by  the  owner  of 
damages  for  injury  caused  by  the  negligence 
of  another  operator.  Stroud  v.  Water  Com'rs 
(Conn.)  07  Atl.  336;  Crompton  v.  Williams, 
216  Mass.  184,  103  K.  £.  298.  Compare 
Armstead  v.  Lounsberry,  120  Minn.  34,  151 
N.  W.  642.  Thus  is  Stroud  v.  Water  Com'rs, 
supra,  wherein  it  appeared  that  a  motor  car, 
falsely  registered  under  the  name  of  a  perscHi 
not  its  owner,  was  damaged  by  a  motor  truck, 
the  court  said  that  in  accordance  with  a  statu- 
tory provision  no  recovery  could  be  had  for 
such  damage. 

In  Ray  v.  Brannan  (Ala.)  72  So.  16,  it 
appeared  that  a  "right  of  way"  ordinance  pro- 
vided that  at  a  crossing  a  vehicle  going  north 
or  south  should  be  so  conducted,  circum- 
stances permitting,  as  to  allow  a  vehicle  going 
east  or  west  to  pass  safely  in  front.  It  was 
held  that  the  mere  fact  that  one  vehicle  had 
the  "right  of  way"  over  others  crossing  its 
path  did  not  release  the  vehicle  thus  favored 
from  the  duty  of  exercising  due  care  not  to 
injure  the  others  at  the  place  of  crossing. 
The  court  said:  "On  the  contrary,  the  duty 
of  due  care  to  avoid  collisions  remains  recipro- 
cal, and  the  driver  of  each  vehicle  may,  with- 


in reasonable  limits,  rely  upon  the  discharge 
of  this  duty  by  the  other — ^including,  among 
other  things,  the  reasonable  observance  of 
those  municipal  regulations  with  respect  to 
speed  and  position,  which  are  designed  not 
only  to  facilitate  traffic  and  travel,  but  also 
to  make  it  safe  for  the  public  as  far  as 
is  humanly  possible."  In  Russell  v.  Kemp, 
159  N.  Y.  S.  865,  reversing  a  judgment  of  the 
lower  court  it  was  held  that  the  contributory 
xiegligence  on  the  part  of  the  operator  of 
the  plaintiff's  automobile  barred  a  recovery. 
The  following  facta  appeared:  "Plaintiff's 
automobile,  in  charge  of  her  son,  was  proceed- 
ing down  the  Ocean  boulevard  in  Brooklyn, 
running  south  and  approaching  Eighteenth 
street,  which  crosses  the  boulevard  at  right 
angles.  The  car  wajs  running  along  about 
twenty-five  feet  from  the  right-hand  curb. 
The  son,  who  was  plaintiff's  only  witness  to 
the  accident,  testified  that  at  a  point  about 
one  hundred  feet  north  of  £ighteentli  street 
he  put  up  his  hand  (which  is  the  signal  that 
he  was  going  to  stop).  He  then  turned 
around  and  saw  defendant's  automobile  about 
one  hundred  and  fifty  feet  beyond  and  about 
twenty  feet  from  the  curb  proceeding  in  the 
same  direction,  namely,  to  the  south.  When 
he  reached  the  intei  section  of  Eighteenth 
street,  he  put  up  his  hand  again,  and  then 
says  that  he  turned  around  and  saw  defend- 
ant's automobile  running  al(Hig  on  tlie  same 
line  about  fifteen  feet  behind  him.  He  then 
stopped,  and  defendant's  automobile  ran  into 
the  rear  of  plaintiff's  car."  The  court  said: 
"It  is  perfectly  manifest  on  this  record  that 
plaintiff's  son  was  guilty  of  contributory  neg- 
ligence. Not  only  did  he  violate  every  one  of 
the  traffic  ordinances  applicable  to  his  case 
(except  as  to  the  rate  of  speed),  but  his 
course  was  so  irrational  that  it  is  difficult 
to  understand  what  plaintiff  can  claim  de- 
fendant should  have  done  under  the  circum- 
stances. Plaintiff's  son  testified  that  he  had 
intended  to  turn  west  into  Eighteenth  street. 
Why  he  twice  gave  a  stop  signal,  if  he  intend- 
ed to  turn,  is  incomprehensible.  If  he  intend- 
ed merely  to  stop,  he  violated  the  ordinance 
which  required  him  to  do  so  at  the  curb. 
He  also  violated  the  ordinance  which  re- 
quired him  to  keep  as  near  the  right-hand 
curb  as  possible  while  running  along  the  road. 
This,  however,  under  the  circumstances,  and 
at  the  rate  of  speed  at  which  he  was  pro- 
ceeding, was  probably  immaterial.  More  par- 
ticularly, however,  he  violated  the  ordinance 
which  requires  that,  in  turning  under  these 
circumstances,  he  should  keep  as  near  as 
possible  to  the  right-hand  curb."  In  Van 
Dyke  v.  Johnson,  82  Wash.  377,  144  Pac.  540, 
affirming  a  judgment  for  the  defendant,  the 
court  said  that  inasmuch  as  the  plaintiff  had 
seen  and  observed  the  defendant's  car  coming 
towards  them,  the  sounding  of  a  horn  as  re- 
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quired  by  a  city  ordinance  would  have  been 
of  no  additional  efficacy  in  avoiding  an  acci- 
dent as  the  purpose  of  sounding  a  horn  was  to 
give  warning  and  apprise  others  of  the  ap- 
proach of  a  vehicle  in  time  to  avoid  acci- 
dents. 

As  to  Passenger  on  Street  Car. 

Where  a  person  alighting  from  a  street  car 
is  hit  by  an  automobile  by  reason  of  negli* 
gence  in  its  operation,  he  is  entitled  to  re- 
cover. Memphis  Taxicab  Co.  v.  Parks,  202 
Fed.  909,  121  C.  C.  A.  267;  Minor  v.  Mapes, 
102  Ark.  351,  144  S.  W.  219,  39  L.R.A.(N.S.) 
214 ;  Medlin  v.  Spazier,  23  Cal.  App.  242,  137 
Pac.  1078;  Nay  lor  v.  Haviland,  88  Conn.  256« 
91  Atl.  186;  Winner  v.  Linton,  120  Md.  276, 
87  Atl.  674;  Bongner  v.  Zeigenhein,  165  Mo. 
328,  147  S.  W.  182;  Cool  v.  Petersen,  189  Mo. 
App.  717,  175  S.  W.  244;  Michalsky  v.  Put- 
ney, 51  Pa.  Super.  Ct.  163;  Mickelson  v. 
Fischer,  81  Wash.  423,  142  Pac.  1160.  Thus 
in  Minor  v.  Mapes,  supra,  it  appeared  that 
the  appellee  alighted  from  a  street  car  at 
the  front  end  and  started  to  across  the  track 
in  front  of  it.  Hesitating  at  first  the  motor- 
man  told  him  to  go  ahead.  As  he  stepped 
beyond  the  end  of  the  car  the  appellant's  au- 
tomobile running  at  a  speed  of  ten  or  twelve 
miles  an  hour  struck  him.  There  was  a 
space  of  sixty  feet  between  the  street  car  and 
the  curb.  Sustaining  a  verdict  for  the  appel- 
lee the  court  said:  ''The  machine  was  being 
operated  at  a  rapid  rate  of  speed,  unneces- 
sarily near  the  street  car,  though  there  was 
abundant  space  further  out  in  the  street  for 
the  machine  to  pass  along.  It  was  customary 
for  passengers  to  alight  from  the  front  end 
of  street  cars,  and  it  was  reasonably  to  be 
anticipated  that  they  might  pass  in  front 
of  a  car  going  to  the  other  side  of  the  street. 
The  jury  was  warranted  in  finding  that  it 
constituted  a  negligence  for  an  automobile 
driver  to  run  the  machine  at  a  rapid  speed  so 
near  a  street  car  which  had  stopped  for  pas- 
sengers to  alight.  Automobilists  and  the 
drivers  of  other  vehicles  have  the  right  to 
share  the  street  with  pedestrians,  but  they 
must  anticipate  the  presence  of  the  latter  and 
exercise  reasonable  care  to  avoid  injuring 
them.  Care  must  be  exercised  commensurate 
with  the  danger  reasonably  to  be  anticipated." 
In  Naylor  v.  Haviland,  88  Conn.  266,  91  Atl. 
186,  it  appeared  that  the  plaintiff's  decedent 
was  getting  off  a  trolley  when  he  was  struck 
by  the  defendant's  automobile  coming  from 
the  opposite  direction  to  that  in  which  the 
trolley  had  been  moving.  The  defendant  was 
driving  his  car  on  that  side  for  the  reason 
that  the  other  side  wks  Impassable  on  account 
of  paving  operations.  In  approaching  the 
trolley  oar  he  saw  that  it  was  about  to  9top 
to  let  ofT  or  take  on  passengers  and  slackened 
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his  speed  somewhat,  but  drove  past  the  trol- 
ley car  at  a  speed  in  excess  of  eight  miles  an 
hour  and  so  near  as  to  leave  a  space  of  not 
more  than  three  feet  between  the  trolley  car 
and  the  automobile.  Affirming  a  judgment 
for  the  plaintiff  the  coui*t  said  that  the  facts 
clearly  established  the  defendant's  negligence. 
So  in  Medlin  v.  Spazier,  23  Cal.  App.  242,  137 
Pac.  1078,  it  appeared  that  the  plaintiff  was 
a  passenger  on  a  street  car.  At  the  intersec- 
tion of  a  street,  where  the  car  stopped,  she 
alighted,  intending  to  cross  the  driveway  to 
the  sidewalk,  at  which  time  she  collided  with 
an    automobile    operated    by   the    defendant. 

Evidence  was  produced  that  the  defendant 
gave  no  warning  of  his  approach  and  violated 
the  city  ordinance  in  that,  while  attempting 
to  pass  the  street  car,  he  had  neglected  to 
keep  his  vehicle  at  least  four  feet  from  the 
lowest  step  of  the  car.  Affirming  a  judgment 
for  the  plaintiff  the  court  said:  "Plaintiff 
had  the  right  to  assume  that  while  within 
such  zone  she  occupied  a  position  of  safety, 
and  in  the  absence  of  any  warning  or  reason 
to  believe  that  defendant  would  violate  the 
city  ordinance,  she  was  not  negligent  in  fail- 
ing to  look  up  and  down  the  street  when  she 
alighted  from  the  car  to  see  if  the  drivers 
of  approaching  vehicles  were  operating  same 
on  that  pfiflft  of  the  street  upon  which  they 
were  prohibited  from  traveling.  Contributory 
negligence  cannot  be  predicated  upon  the  as- 
sumption that  one  will  violate  the  law;  hence 
plaintiff  was  not  negligent  in  failing  to  look 
in  order  to  see  if  defendant  was  running  his 
auto  within  what  was  prescribed  as  the  zone 
of  safety  for  passengers  alighting  from  the 
car.  Being  lawfully  there,  she  had  the  right 
to  assume  that  for  the  time  being  she  would 
be  as  safe  from  collision  with  automobiles  as 
she  would  be  upon  the  sidewalk."  In  Mem- 
phis Taxicab  Co.  v.  Parks,  202  Fed.  909,  121 
C.  C.  A.  267,  the  court  said  that  a  passenger 
was  not  bound  to  look  and  listen  for  an  ap- 
proaching automobile.  And  in  Mickelson  v. 
Fischer,  81  Wash.  423,  142  Pac.  1160,  the 
court  said  that  a  failure  on  the  part  of  the 
passenger  to  stop,  look  and  listen  was  not 
negligence  per  se. 

But  in  Baldwin  v.  Maggard,  162  Ky.  424, 
172  S.  W.  674,  it  was  held  that  a  motor  car 
in  passing  a  street  car  should  be  under  rea- 
sonable control  and  that  absolute  control  was 
not  necessary.  The  following  were  the  facts: 
"On  August  2,  1913,  Sol  Baldwin  lost  his 
life  by  being  struck  and  run  over  by  appellee's 
automobile  on  Winchester  avenue,  near  where 
it  intersects  29th  street,  in  Ashland,  Ken- 
tucky. .  .  .  When  the  Winchester  avenue 
ear  reached  29th  street,  it  stopped  at  its  regu- 
lar stopping  place  for  passengers  to  get  off 
and  on  the  car.  Baldwin,  with  other  passen- 
gers, left  t^e  car;  and  after  Baldwin  had 
about  reached  the  sidewalk,  some  one  called 
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his  attention  to  the  fact  that  he  had  forgotten 
his  basket,  whereupon  he  returned  to  the  car 
to  get  it.  By  this  time  the  street  was  about 
clear  of  passengers.  While  he  was  climbing 
upon  the  rear  platform  of  the  car  a  pas- 
senger sitting  at  an  open  window  handed 
Baldwin's  basket  out  of  the  window,  either 
to  Copp  or  to  Baldwin,  whereupon  Baldwin 
started  to  return  to  the  sidewalk,  and  either 
stumbled  or  staggered  into  appellee's  auto- 
mobile which  was  then  passing  the  street 
car.  One  or  both  of  the  wheels  of  the  auto- 
mobile passed  over  Baldwin's  body,  and  in- 
jured him  to  such  an  extent  that  he  died 
during  the  day."  And  in  Leach  v.  Asman, 
130  Tenn.  610,  172  S.  W.  303,  reversing  a 
judgment  for  the  plaintiff  it  was  held  that 
the  question  whether  a  person  who  walked 
towards  the  sidewalk  diagonally  from  a  street 
car  was  guilty  of  contributory  negligence, 
was  one  for  the  jury. 

Where  a  person  in  endeavoring  to  board  a 
street  car  is  injured  by  a  motor  vehicle  negli- 
gently operated,  a  recovery  of  damages  is  al- 
lowed. Grouch  V.  Heffner,  184  Mo.  App.  365, 
171  S.  W.  23;  Posener  v.  Long  (Tex.)  156  S. 
W.  691;  Adams  v.  Averill,  87  Vt.  230,  88 
Atl.  738;  Yanase  v.  Seattle  Taxicab,  etc.  Co. 
(Wash.)  157  Pac.  1076;  Mehegan  v.  Faber, 
168  Wis.  045,  140  N.  W.  397 ;  Rose  v.  Clark, 
21  Manitoba  635.  In  Hillebrant  v.  Manz,  71 
Wash.  250,  128  Pac.  892,  in  reversing  a  judg- 
ment for  the  defendant  the  court  said  that 
whether,  after  looking  once  and  seeing  a 
clear  street,  a  person  acted  as  a  reasonably 
prudent  man  in  proceeding  from  a  point  with- 
in twelve  feet  of  the  street  intersection  toward 
the  street  car  which  he  was  intent  on  board- 
ing, without  again  turning  and  looking  south 
along  the  avenue,  in  the  absence  of  any  sound 
of  horn  or  other  warning  of  an  automobile, 
was  plainly  a  question  for  the  jury.  In 
Kerchner  v.  Davis,  183  111.  App.  600,  it  ap- 
peared that  in  passing  a  trolley  car  the  driver 
of  an  automobile  was  but  five  feet  from  it 
and  traveling  at  eight  miles  an  hour  without 
sounding  a  horn  or  any  other  signaL  It  was 
held  that  the  driver  w^as  negligent.  In  Kit- 
tanning  v.  Burns,  47  Pa.  Super.  CH>.  640,  the 
court  applied  a  statute  requiring  the  operator 
of  a  motor  vehicle  to  bring  his  car  to  a  stand- 
still. In  Foster  v.  Curtis,  213  Mass.  79,  Ann. 
Cas.  1913E  1116,  99  N.  E.  961,  42  L.R.A. 
(N.S.)  1188,  the  court  sustained  exceptions 
of  the  plaintiff  to  a  verdict  for  the  defendant. 
The  following  facts  appeared:  ^'The  plaintiff 
had  just  alighted  from  the  right-hand  side  of 
an  open  electric  car,  and  while  in  the  act  of 
stepping  forward  to  cross  the  street  to  the 
curb  in  front,  the  defendant's  automobile, 
which  had  been  following  in  the  rear,  turned 
to  the  right  to  pass  the  car  and  in  passing 
struck  and  injured  him."  The  court  said: 
"Although  street  cars  are  vehicles  within  the 


meaning  of  the  statute,  their  drivers  are  re- 
lieved from  the  requirement  of  turning  to 
either  side  of  the  middle  of  the  traveled  part 
of  the  road.  Tlie  reason  is  obvious.  The  cars 
need  not  turn,  because  they  cannot  diverge 
from  the  tracks  on  which  they  rim.  Persons 
lawfully  using  a  public  way  have  a  right  to 
presume  that  drivers  of  free  teams  and  vehi- 
cles will  act  in  conformity  with  these  direc- 
tions, and  if  a  driver  neglects  to  obey  them, 
and  injury  results,  this  is  a  circumstance 
which  the  jury  may  consider  in  deteimining 
whether  he  was  careless,  and  unless  explained 
it  is  indicative  of  his  negligence." 

A8  to  Conductor  on  Street  Car, 

In  Kling  v.  Thompson-McDonald  Lumber 
Co.  127  Minn.  468,  149  N.  W.  947,  it  was 
held  that  the  driver  of  a  motor  vehicle  in 
passing  a  stationary  trolley  car  owes  the  same 
duty  to  the  conductor  of  the  trolley  car  that 
he  does  to  a  passenger  alighting  from  or 
boarding  the  car.  The  following  facts  ap- 
peared: "Plaintiff  was  the  conductor  of  an 
Interurban  street  car  nmning  between  St. 
Paul  and  Minneapolis.  While  his  car  was 
crossing  the  .tracks  of  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Co.  in  Minneapolis,  the 
trolley  came  off  the  wire.  The  momentum 
of  the  car  carried  it  across  the  tracks,  and 
to  the  usual  place  for  discharging  and  receiv- 
ing passengers  beyond  such  tracks,  where  it 
was  brought  to  a  stop  by  the  motorman 
Three  passengers  entered  the  car  but  none 
alighted  therefrom.  After  the  car  came  to 
a  stop,  plaintiff's  attention  was  called  to  the 
fact  that  the  trolley  was  off  the  wire.  He  was 
inside  the  car  but  hastened  to  the  rear  vesti- 
bule and,  while  standing  upon  the  platform, 
tried  to  put  the  trolley  back  in  place.  He 
testified  that  he  worked  in  this  manner  for 
three  or  four  minutes  without  succeeding, 
and  then  stepped  into  the  street,  at  the  side 
of  and  facing  the  rear  vestibule  of  the  car, 
and,  while  in  this  position,  had  worked  for 
two  or  three  minutes  trying  to  replace  the 
trolley,  w^hen  he  was  struck  and  knocked 
down  by  defendant's  auto  truck.  He  aJw) 
testified  that  he  had  not  seen  the  truck  and 
did  not  know  that  it  was  approaching."  The 
court  said:  ''The  statute  casts  upon  an  auto 
driver,  approaching  a  street  car,  stopped  to 
allow  passengers  to  alight  or  embark,  the 
burden  of  keeping  watch  and  taking  such  ac- 
tion as  may  be  necessary  to  guard  against 
injury  to  persons  coming  into  the  street.  He 
is  required  to  slow  down,  and,  if  necessary 
for  the  safety  of  the  public,  to  stop.  In  ef- 
fect, under  such  circumstances,  pedestriani 
are  given  the  right  of  way  to  and  from  the 
car,  and  the  auto  driver  must  govern  himself 
accordingly.  If  he  does  not  stop,  he  must 
exercise  a  high  degree  of  care  to  arold  injvy 
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to  those  who  may  be,  or  may  come,  upon  the 
street.  He  18  not  an  insurer  against  acci- 
dents, however,  and,  if  the  roadway  is  clear 
and  appears  likely  to  remain  clear,  so  that, 
apparently,  he  can  proceed  without  endanger- 
ing anyone,  and  he  goes  forward  with  due 
caution  and  with  his  machine  under  such 
control  as  to  enable  him  to  avert  any  danger 
that  could  reasonably  be  anticipated,  he  is  not 
liable  for  the  happening  of  an  accident  which, 
in  the  exercise  of  reasonable  caution  and  pru- 
dence he  could  not  have  foreseen  or  guarded 
against.  It  is  undisputed  that  plaintiff  was 
struck  and  injured  by  the  truck.  If  he  waa 
standing  upon  the  street,  as  he  claimed,  and, 
while  in  plain  view  and  engaged  in  replacing 
the  trolley,  was  run  down  by  the  truck,  de- 
fendant's negligence  is  clear.  If  he -fell  from 
the  car,  as  the  great  weight  of  evidence  indi- 
cates, whether  defendant  is  chargeable  with 
negligence  depends  upon  whether  the  circum- 
stances  were  such  as  to  justify  the  driver  of 
the  truck  in  undertaking  to  pass  the  car,  and 
whether  in  passing  the  car  he  exercised  that 
degree  of  care  and  caution,  in  the  operation 
of  his  machine,  which,  under  the  circum- 
stances, appeared  to  be  reasonably  necessary 
for  the  safety  of  those  in  a  position  where 
they  might  suddenly  come  in  front  of  the 
truck  as  it  passed  the  car  entrance.  Several 
passengers  entered  the  car  after  it  stopped, 
but  tliis  was  while  the  truck  was  back  at  the 
railroad  tracks.  When  the  truck  approached 
the  car,  no  one  was  either  entering  or  leaving 
it,  and  no  one  was  upon  the  street.  The  driver 
saw  the  conductor  attempting  to  put  the 
trolley  in  place,  and  might  reasonably  have 
assumed,  as  seems  to  have  been  the  fact,  that 
the  car  was  no  longer  waiting  for  passengers 
to  alight  or  embark,  but  was  merely  waiting 
for  the  conductor  to  re-connect  it  with  its 
source  of  motive  power.  It  cannot  be  held 
that  the  statute  makes  an  attempt  to  pass, 
under  such  circiunstances,  negligence  per  se. 
But,  in  attempting  to  pass,  the  driver  is  re- 
quired to  exercise  such  care  as,  under  the 
circumstances,  shall  appear  to  be  reasonably 
necessary  to  guard  against  injuring  any  one 
then  in  a  position  to  move  suddenly  either 
toward  or  from  the  car.  Plaintiff  fell  under 
the  truck  and,  as  expressed  by  the  witnesses, 
was  shoved  along  the  pavement  by  the  wheel 
for  a  considerable  distance.  The  driver  esti- 
mates it  as  six  or  eight  feet.  Several  of  the 
"witnesseB  state  the  distance  as  more  than  half 
the  length  of  the  street  car,  which  was  over 
forty  feet  long.  Considering  the  distance 
which  the  truck  ran  after  striking  plaintiff,  in 
connection  with  its  slow  speed  and  all  the 
other  facts  and  circumstances,  it.  was  a  fair 
question  for  the  jury  whether  the  driver  was 
exercising  proper  care  in  the  management  of 
his  machine  at  the  time  of  the  accident,  and 
the  evidence  is  sufficient  to  sustain  their  ver- 
dict.'' 


As  tQ  BioyclBn 


A  bicyclist  injured  by  reason  of  the  negli- 
gent operation  of  an  automobile  may  recover 
for  the  injuries  sustained.  Travers  v.  Hart- 
man  (Del.)  92  Atl.  856;  Ware  v.  Lamar,  16 
6a.  App.  560,  85  S.  E.  824;  Anderson  v.  Ster- 
rit,  96  Kan.  483,  148  Pac.  636;  Ludwigs  v. 
Dumas,  72  Wash.  68,  129  Pac.  903;  Olson  v. 
Holway,  152  Wis.  1,  139  N.  W.  422;  Calahan 
V.  Moll,  160  Wis.  623,  152  N.  W.  179,  L.R.A. 
1916A  744;  Higgles  v.  Priest  (Wis.)  167  N. 
W.  766;  Bernstein  v.  Lynch,  28  Ont.  L.  Rep. 
435;  Wales  v.  Harper,  17  West  L.  Rep.  623. 
Thus  in  Ludwigs  v.  Dumas,  supra,  in  affirm- 
ing a  judgment  for  the  plaintiff  the  court 
said :  ''The  fact  that  he  was  riding  a  bicycle, 
or  was  standing,  or  was  in  some  other  vehicle 
either  standing  or  moving,  would  make  no 
difference.  He  was  upon  or  so  near  the  cross- 
ing that  he  must  be  regarded  as  upon  it,  and 
it  was  therefore  the  duty  of  the  driver  of 
the  automobile  to  slow  down  to  the  required 
speed,  or  at  least  to  prevent  his  machine  from 
running  down  some  person  who  was  there 
ahead  of  him,  or  who  was  likely  to  be  en- 
dangered by  the  automobile." 

In  Luther  v.  State,  177  Ind.  619,  98  N.  E. 
640,  the  court  holding  that  automobiles  and 
bicycles  have  equal  rights  on  the  streets  and 
equal  rights  in  the  use  thereof  with  other 
vehicles  said:  "While  the  duty  of  using  rea- 
sonable and  ordinary  care  falls  alike  on  the 
driver  of  an  automobile  and  the  rider  or 
driver  of  a  bicycle,  for  reasons  growing  out  of 
inherent  differences  in  the  two  vehicles,  it 
is  obvious  that  more  is  required  from  the 
former  to  fully  discharge  the  duty  than  from 
the  latter.  The  great  weight  of  the  automo- 
bile, the  high  speed  at  which  it  may  be  driven, 
and  the  ease  with  which  the  great  power  of 
its  motor  engine  may  be  applied,  distinguish 
it,  in  the  matter  of  danger  to  others,  from  the 
light  foot-power  bicycle,  and  much  is  there- 
fore required  of  the  driver  of  it  to  discharge 
the  duty  of  due  care."  In  Harnan  v.  Haight 
(Mich.)  155  N.  W.  663,  wherein  it  appeared 
that  a  bicyclist  was  overtaken  and  run  down, 
the  court  said  even  though  he  was  in  the  mid- 
dle of  the  road  the  driver  of  the  automobile 
could  not  excuse  himself  for  running  him 
down,  and  that  he  was  required  by  law  to 
have  such  lights  as  would  show  objects  im- 
mediately in  front  of  him  and  have  his  ma- 
chine under  such  control  as  not  to  overtake 
and  run  down  people  within  the  scope  of  his 
lights.  In  Kent  v.  Treworgy,  22  Colo.  App. 
441,  126  Pac.  128,  reversing  a  judgment  for 
the  plaintiff  the  court  said  that  the  question 
whether  the  driver  of  the  automobile  used 
reasonable  care  to  prevent  injuring  a  bicyclist 
was  for  the  jury.  In  Hiscock  v.  Phinney, 
81  Wash.  117,  142  Pac.  461,  reversing  a  judg- 
ment for  the  defendant  the  court  said  that 
the  driver  of  a  motor  vehicle  should  keep  to 
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the  right  of  the  highway  in  accord  with  the 
ordinance  of  the  city  and  that  when  on  the 
left  Bide  his  rights  are  inferior  to  other  vehi- 
cles passing  in  the  opposite  direction.  In 
Clarke  v.  Woop,  159  App.  Div.  437,  144  N.  Y. 
S.  595,  it  appeared  that  the  plaintiff's  son, 
riding  on  a  bicycle,  collided  with  the  defend- 
ant's motor  car  and  was  killed.  Reversing  a 
judgment  for  the  plaintiff  the  court  said  that 
where  an  experienced  driver  was  ascending  a 
hill  at  a  moderate  speed,  and  a  bicyclist  seeing 
the  car  and  with  nothing  to  obscure  his  view 
or  to  prevent  his  taking  his  way  to  the  right 
of  the  car,  the  driver  in  the  exercise  of  due 
care  was  not  bound  to  bring  his  motor  car  to 
a  standstill.  In  Baillargeon  v.  Myers,  27 
Cal.  App.  187,  149  Pac.  378,  it  appeared  that 
the  plaintiff  while  riding  his  bicycle  down  a 
street  of  approximately  a  fourteen  per  cent 
grade  toward  the  intersection  of  another 
street  tried  to  stop  and  discovered  his  brake 
would  not  work.  When  he  reached  the  inter- 
section he  proceeded  straight  across  where 
he  collided  with  the  defendant's  automobile. 
At  the  time  of  the  collision  he  was  on  the 
side  of  the  street  where  he  was  entitled  to 
be  and  if  the  defendant's  automobile  had  not 
been  on  the  wrong  side  the  accident  would 
not  have  occurred.  The  court  said  that  while 
the  defendant  was  guilty  of  negligence  per  se 
in  operating  his  car  on  the  wrong  side  of  the 
street  in  violation  of  a  municipal  ordinance, 
there  still  was  no  liability  on  his  part  for 
injuries  to  the  plaintiff  unless  the  particular 
negligence  in  question  was  the  proximate 
cause  of  such  injuries. 

If  the  negligence  of  a  bicycle  rider  contri- 
butes to  produce  a  collision  between  himself 
and  an  automobile  he  cannot  recover  for  the 
injuries  received  therein.  Ude  v.  Fuller 
(Mich.)  153  N.  W.  769;  Twitchell  v.  Tliomp- 
aon  (Ore.)  153  Pac.  45;  Barton  v.  Van  Gesen 
(Wash.)  157  Pac.  215.  Thus  in  Ude  v.  Full- 
er, supra,  wherein  it  appeared  that  the  plain- 
tiff's son  saw  the  automobile  coming  down 
the  street  before  he  attempted  to  cross,  when 
it  was  aboiit  one  hundred  feet  away,  and  that 
he  continued  on  his  way  without  looking 
again  until  he  was  within  ten  feet  of  it  and 
it  was  too  late  to  avoid  a  collision,  the  court 
said  that  the  situation  presented  a  strong 
case  of  contributory  negligence  and  there 
could  be  no  recovery. 

In  Orser  v.  Mireault,  7  West  W.  Rep.  837, 
it  appeared  that  a  bicyclist  was  struck  by  an 
automobile,  thrown  to  the  ground  and  seri- 
ously injured.  The  trial  judge  in  dismissing 
the  action  said:  ''I  think  the  defendant  was 
negligent,  but  I  think  there  was  contributory 
negligence  on  the  plaintiff's  part  in  increas- 
ing the  speed  of  his  bicycle  and .  endeavoring 
to  pass  in  front  of  the  defendant's  automo- 
bile." On  an  appeal  from  that  judgment 
the  appellate  court  being  equally  divided,  the 
appeal  was  dismissed. 


But  though  a  bicycle  rider  is  negligent  if 
that  negligence  is  not  a  contributory  cause 
of  a  collision  with  an  automobile  it  does  not 
prevent  a  recovery.  Thus  in  Anderson  v. 
Sterrit,  95  Kan.  483, 148  Pac.  635,  it  appeared 
that  the  plaintiff  had  no  license  to  ride  his 
bicycle  and  did  not  carry  the  light  required 
by  an  ordinance.  Affirming  a  judgment  for 
the  plaintiff  the  court  said :  "The  absence  of  a 
license  was  not  a  factor  causing  the  collision, 
and  the  defendant  testified  that  he  saw  the 
plaintiff  when  he  was  a  long  distance  from 
the  point  of  collision.  Consequently,  neither 
violation  of  the  city  ordinance  contributed  to 
the  plaintiff's  injury."  So  in  Travers  v. 
Hartman  (Del.)  92  Atl.  855,  a  recovery  was 
allowed  although  the  bicyclist,  who  was  a 
young  boy,  was  riding  on  the  wrong  side  of 
the  street  in  violation  of  an  ordinance.  In 
Wright  V.  Mitchell  (Pa.)  97  Atl.  478,  revers- 
ing a  judgment  for  the  defendant  it  was  held 
that  if  at  the  time  of  an  accident  a  bicyclist 
was  exercising  proper  care  in  passing  along  the 
highway  and  an  operator  of  a  motor  car  negli- 
gently managed  his  machine  so  as  to  imperil 
suddenly  his  safety,  he  would  not  be  guilty 
of  negligence  if,  while  exercising  the  caution 
of  a  prudent  man,  his  bicycle  struck  the  curb 
when  he  was  attempting  to  escape  the  peril. 
The  court  said:  ''In  that  case  the  proximate 
cause  of  the  accident  would  not  be  the  act  of 
the  plaintiff  in  riding  his  bicycle  against  the 
curb,  but  the  negligence  of  the  defendant 
which  endangered  the  plaintiff's  safety.  If 
the  plaintiff  would  have  been  struck  and 
injured  by  the  defendant's  machine  had  he 
not  deflected  from  the  straight  course  along 
the  highway  as  a  means  of  escaping  from  im- 
pending danger,  he  would  not  necessarily  be 
guilty  of  negligence  if,  in  attempting  to 
escape  the  danger,  he  did  not  exercise  the 
care  or  judgment  required  of  him  if  it  had 
been  his  voluntary  action.  All  that  was 
required  of  him  to  protect  himself  from  the 
anticipated  danger  was  to  use  the  care  of  an 
ordinarily  prudent  man,  under  all  the  circum- 
stances, and,  if  he  did  so,  he  could  not  be 
charged  with  negligence.  When  a  person  has 
been  put  in  sudden  peril  by  the  negligent  act 
of  another,  and,  in  an  instinctive  effort  to 
escape  from  that  peril,  falls  upon  another 
peril,  it  is  immaterial  whether  under  differ- 
ent circumstances  he  might  and  ought  to  have 
seen  and  avoided  the  latter  danger." 

Aa  to  Motorcycle, 

Damages  may  be  recovered  from  the  owner 
of  an  automobile  for  negligently  causing  a 
collision  with  a  motorcycle.  Carpenter  v. 
Campbell  Automobile  Co.  159  la.  62,  140  X. 
W.  225;  Williams  v.  Kansas  City  (Mo.)  177 
S.  W.  783;  Anderson  v.  Kinncar,  80  Wash. 
638,  141  Pac.  1151.  Thus  in  Anderson  v. 
Kinnear,  supra,  it  appeared  that  an  automo- 
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bilist  running  at  excessive  speed  ran  into 
a  motorcycUst.  The  court  in  af&rming  judg- 
ment for  the  plaintiff  said:  ''It  was  clearly 
negligence  for  the  appellant  to  run  upon  this 
crossing  at  the  rate  of  twelve  miles  per  hour 
when  the  respondent  was  upon  the  crossing, 
and  if  the  appellant  ran  upon  the  respondent 
at  this  rate  of  speed  while  the  respondent 
was  standing  still,  the  appellant  was  clearly 
guilty  of  negligence  and  the  respondent  was 
entitled  to  recover."  In  Williams  v.  Kansas 
City  (Mo.)  177  S.  W.  783,  affirming  a  judg- 
ment for  the  plaintiff  the  court  held  that  an 
operator  backing  his  ear  suddenly  must  exer- 
cise the  highest  d^ree  of  care.  The  court 
said:  ''The  evidence  for  plaintiff  tends  to 
show  that  the  automobile  was  traveling  east 
and  was  suddenly,  and  without  warning  or 
signal  of  any  kind,  reversed  and  backed  diag- 
onally in  the  street  and  into  the  motorcycle; 
that  deceased  when  struck  rolled  to  the  north- 
west; that  the  motorcycle,  in  turning  east  on 
the  boulevard,  was  on  the  proper,  that  is,  the 
south,  side  of  the  street,  while  the  automobile 
was  on  the  wrong  side  for  it  to  be  going 
west,  although  on  the  proper  side  if  going 
east.  The  two  streets  are  both  important 
streets  of  the  city  and  much  traveled.  De- 
ceased, in  turning  east  on  the  boulevard,  had 
a  right  to  expect  that  every  vehicle  on  the 
south  side  of  the  street  would  be  going  east; 
and  when  he  turned  the  corner  and  discovered 
too  late  that,  instead  of  going  east,  the  auto- 
mobile was  backing  rapidly  to  the  northwest, 
he  should  not  be  charged  with  contributory 
negligence  as  matter  of  law,  even  if,  when 
confronted  with  this  sudden  and  dangerous 
situation,  he  attempted  to  avoid  the  collision 
and  unfortunately  failed  to  do  so.  The  law 
imposed  upon  the  automobile  driver  the  duty 
of  exercising  the  highest  degree  of  care  of  a 
very  careful  person,  and  it  was  his  negligence 
in  suddenly  backing  the  car  that  produced 
a  dangerous  and  unexpected  situation  which 
suddenly  confronted  the  deceased;  and,  even 
if  the  latter  could  be  said  to  have  erred  in 
judgment  as  to  the  best  way  to  avoid  the 
danger,  it  was  not  his  negligence  that  brought 
about  the  situation,  but  that  of  the  city  em- 
ployee. Hence  deceased  cannot  be  charged 
with  contributory  negligence  as  matter  of 
law." 

But  in  Borg  v.  Larson  (Ind.)  Ill  N.  E.  201, 
wherein  it  appeared  that  a  motorcyclist  was 
injured  as  the  result  of  a  collision  with  an 
automobile  which  he  had  overtaken  and  en- 
deavored to  pass  on  the  right,  when  there 
was  sufficient  room  to  pass  on  the  left,  the 
court  held  that  no  damages  could  be  recovered 
by  him. 

In  Reit2  v.  Uodgkins  (Ind.)  112  K  E.  386, 
it  appeared  that  the  appellant  in  driving  his 
automobile  on  a  street  in  a  city  collided  with 


the  appellee  who  was  riding  on  a  motorcycle. 
Affirming  a  judgment  for  the  latter  the  court 
said:  ''In  the  absence  of  special  statutory 
regulations,  automobiles  are  governed  by  the 
same  rules  of  the  road  as  apply  to  other 
vehicles  using  a  street  or  highway,  and  among 
these  rules  generally  recognized  as  a  measure 
of  the  common-law  duty  to  use  due  care  is 
that  which  requires  vehicles,  when  approach- 
ing from  opposite  directions  to  pass,  to  keep 
to  the  right  to  avoid  a  collision,  and  this 
rule  applies  at  street  intersections."  In  sub- 
stantial accord,  see  Elgin  Dairy  Co.  v.  Shep- 
herd, 183  Ind.  466,  108  N.  E.  234;  Elgin  Dairy 
Co.  V.  Shepherd  (Ind.)  103  N.  E.  433;  Berck- 
hemer  v.  Empire  Carrying  Corp.  158  N.  Y. 
8.  866. 

In  Stovall  V.  Corey  Highlands  Land  Co. 
189  Ala.  576,  66  So.  577,  wherein  it  appeared 
that  the  plaintiff's  motorcycle  collided  with 
the  defendant's  automobile,  the  court  said 
that  the  fact  that  the  motorcycle  was  not  reg- 
istered in  no  way  affected  the  general  duty 
of  the  defendant  so  to  operate  its  automobile 
while  traveling  on  the  public  highway  as  not 
to  injure  negligently  the  person  or  property 
of  another.  In  substantial  accord  is  Shimoda 
v.  Bundy,  24  Cal.  App.  675,  142  Pac.  109, 
And  to  the  same  effect  is  Switzer  v.  Sherwood, 
80  Wash.  19,  141  Pac.  181,  wherein  the  court 
said:  "It  is  next  urged  that  the  respondent 
cannot  recover  for  the  reason  that  he  was 
himself,  at  the  time  of  the  collision,  violating 
the  statute.  This  contention  is  founded  on 
the  fact  that  the  respondent  was  operating  his 
motorcycle  on  the  public  highway  without 
first  obtaining  the  license  required  by  sections 
5562  to  5566,  inclusive,  of  Rem.  &  Bal.  Code 
(P.  C.  33  sections  1,  9).  The  sections  cited 
constitute  the  revenue  portion  of  the  statute 
licensing  and  regulating  the  use  and  operation 
of  motorcycles  and  automobiles  on  the  public 
highways.  Had  the  respondent  violated  some 
part  of  the  regulative  part  of  the  statute,  and 
his  injury  had  resulted  therefrom,  unquestion- 
ably he  could  not  recover,  regardless  of  the 
negligence  of  the  appellants,  as  long  as  such 
negligence  was  not  wanton.  But  the  violation 
of  the  revenue  part  is  an  offense  against  the 
state,  solely,  and  it  alone  may  enforce  the 
penalties.  In  other  words,  before  the  viola- 
tion of  the  statute  by  the  person  injured  will 
constitute  a  defense  to  the  negligent  act  of 
the  person  injuring  him,  there  must  be  showii 
some  causal  connection  between  the  act  in- 
volved in  the  violation  of  the  statute  and  the 
act  causing  the  injury.  Here  there  was  no 
such  causal  connection.  The  injury  would 
have  happened  in  the  same  manner  it  did 
happen  had  the  respondent  theretofore  paid 
the  license  fee  due  the  state  and  been  in  pos- 
session of  the  statutory  license." 
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Wisconsin    Supreme    CJourt   —   October    27, 

1914. 
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Street  Railways  —  Negligence  —  Strik- 
ing Pedestrian  in  Ronnding  Cnrre. 

Plaintiff  having  often  boarded  street  cars 
before  they  rounded  a  corner  where  she  de- 
sired to  board  a  car,  approached  the  usual 
stopping  place  without  notice  of  an  ordi- 
nance requiring  the  car  not  to  stop  until  it 
had  turned  the  comer.  The  motorman  signal- 
ed her  to  go  to  the  far  corner,  which  she 
started  to  do.  The  car  was  then  approach- 
ing a  curve  at  about  three  miles  an  hour, 
and  the  speed  was  increased  to  six  miles 
before  the  car  got  around  the  curve  which 
was  on  a  grade,  and,  as  it  did  so,  plaintiflf 
was  struck  by  the  outswing  of  the  car. 
Held,  that  there  was  no  evidence  of  axjtionable 
negligence  on  the  part  of  the  carrier. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Milwaukee 
county:     Fbitz,  Judge. 

• 

Action  for  damages.  Minnie  Kuhn,  plain- 
tiflf, and  Milwaukee  Electric  Railway  and 
Light  Company,  defendant.  Judgment  for 
defendant.     Plaintiflf  appeals.     Affirmes). 

[525]  Personal  injuries.  The  plaintiflf  was 
injured  at  about  10  o'clock  in  the  evening  of 
March  6,  1913,  by  being  struck  by  the  out- 
ward swing  of  the  rear  end  of  a  street  car 
as  it  was  going  around  a  curve  at  the  corner 
of  Brady  street  (which  runs  east  and  west) 
and  Van  Buren  street  (which  runs  north  and 
south )  in  the  city  of  Milwaukee.  She  was  a 
woman  in  fair  health,  in  possession  of  her 
faculties,  who  had  resided  more  than  twenty 
years  in  Milwaukee.  She  came  to  the  south- 
west comer  of  Brady  and  Van  Buren  streets 
and  waited  for  the  coming  of  a  street  car. 
The  car  which  she  proposed  to  take  was  the 
Holton  street  car,  which  came  from  the  west 
on  Brady  street  and  turned  at  this  comer 
north  on  to  the  Holt<Mi  street  viaduct,  which 
is  substantially  a  continuation  northward  of 
Van  Buren  street.  She  had  taken  this  [526] 
car  before  and  had  boarded  it  at  the  near  side 
of  Van  Buren  street^  i.  e.,  at  the  corner  where 
she  was  w^aiting,  but  at  the  time  of  the  acci- 
dent the  city  ordinance  regulating  street  cars 
had  been  changed  and  the  stopping  place  was 
on  the  fax  corner  after  the  car  had  round- 
ed the  curve.  The  plaintiflf  had  no  knowledge  of 
this  change.    There  is  an  up  grade  as  Brady 


street  approaches  and  crosses  Van  Buren 
street.  The  plaintiflf  saw  the  car  approaching 
up  this  grade  with  its  lights  burning  and 
saw  the  motorman  in  front.  She  stepped 
down  from  the  sidewalk  into  the  street  and 
moved  toward  the  west,  expecting  the  car 
would  stop  to  take  her  on.  When  she  was 
four  or  five  feet  from  the  track  and  the  car 
was  approaching  from  the  west  at  a  distance 
of  about  ten  or  twelve  feet,  the  motorman 
motioned  to  her.  She  understood  that  he 
meant  that  he  would  not  stop  then,  but 
would  stop  on  the  viaduct  after  making  the 
turn.  She  at  once  tamed  and  walked  east- 
ward in  the  same  direction  as  the  car  and 
keeping  about  the  same  distance  from  the 
outside  rail  of  the  track.  She  had  proceeded 
but  four  or  five  steps  when  she  was  struck 
in  the  back  by  the  rear  end  of  the  car  and 
knocked  down,  and  suflfered  the  injuries  for 
which  this  action  is  brought.  The  evidence 
tends  to  show  that  the  car  was  proceeding  at 
about  three  miles  an  hour  as  it  came  up  the 
grade  and  that  the  speed  Increased  to  about 
six  miles  an  hour  as  rounded  the  curve,  which 
curve  is  also  slightly  up  grade.  The  car 
was  fifty-one  feet  in  length  and  has  an  over- 
hang on  a  straight  track  of  about  two  feet, 
but  when  rounding  a  curve  like  the  one  in 
question  the  end  swings  out  from  the  track 
nearly  six  feet.  It  was  this  swinging  out 
of  the  end  of  the  car  which  caused  the  acci- 
dent. The  plaintiflf  testified  that  she  knew 
the  car  would  swing  out  as  it  went  around 
the  comer,  but  didn't  know  how  much,  and 
that  she  was  struck  just  as  she  was  going 
to  take  a  step  or  so  south  so  as  to  be  sure 
she  was  far  enough  away  from  the  track. 
From  a  judgment  of  nonsuit  the  plaintiflf  ap- 
peals. 

William  L.  Tihbs,  L.  A,  Zavitovaky  and 
A,  W,  Foster  for  appellant. 

Van  Dyke,  Bhaw,  Muskat  d  Van  Dyke 
for  respondent. 

[527]  WmsLOW,  C.  J.— The  trial  judge 
granted  a  nonsuit  on  the  express  ground  of 
contributory  negligence.  We  are  not  to  be  un* 
derstood  as  expressing  approval  of  this  reason 
for  the  ruling.  The  outward  swing  of  the  end 
of  a  long  car  like  the  one  in  question  when 
rounding  the  sharp  curve  at  a  street  corner 
is  quite  surprising  in  extent  to  one  who  has 
not  given  the  matter  serious  attention,  and 
we  should  not  wish  to  say  [528]  that  every 
person  who  knows  there  is  some  outward 
swing  must  be  held  guilty  of  contributory 
negligence  because  he  underestimated  its  ex- 
tent and  thus  found  himself  struck  when  he 
thought  himself  safe.  We  are,  however,  of 
opinion  that  the  judgment  was  right  because 
no  negligence  was  shown  on  the  part  of  the 
defendant.     The  business   of   the   motorman 
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u  to  operate  the  ear  with  reasonable  celerity 
for  the  accommodation  of  the  traveling  pub- 
lic, obeying  city  ordinances  and  exercising 
due  care  to  protect  fr(»n  injury  not  only  thoee 
who  are  passengers  on  his  car  but  those  who 
are  in  the  street.  He  cannot  move  his  car 
from  the  tracks,  and  he  must  certainly  be 
entitled  to  assume  that  people  on  the  street 
in  apparent  possession  of  their  faculties,  who 
see  his  car  approaching  and  are  then  out  of 
harm's  way,  will  not  allow  themselves  to 
some  within  reach  of  the  car.  The  situation 
here  was  clearly  not  one  which  would  lead 
the  motorman  to  suppose  there  was  any 
danger  of  injury  to  the  plaintiff.  He  knew 
that  she  was  waiting  for  the  car  and  that  she 
saw  it  approach.  He  knew  also  that  be  had 
signaled  to  her  to  go  to  the  far  corner 
and  that  she  had  seesn  and  comprehended  the 
signal  and  had  started  for  that  comer.  Un- 
der these  circumstances,  and  in  the  absence 
of  any  ordinance  prescribing  any  different 
rule  of  action,  we  are  unable  to  say  that 
there  was  any  fact  from  which  a  jury  could 
find  n^ligence  in  the  handling  of  the  car. 
It  is  true  that  it  appears  that  the  speed  of 
the  car  was  increased  from  about  three  to 
about  six  miles  per  hour,  but  we  see  no  evi- 
dence of  n^ligence  here.  We  suppose  it  to 
be  a  well  known  fact  that  in  rounding  a 
sharp  curve  on  an  up  grade  with  a  long  and 
heavy  car  there  is  much  friction  by  the 
grinding  of  the  wheels  on  the  inside  of  the 
rails  and  consequent  necessity  for  greater 
power  and  speed  in  order  to  make  the  curve 
successfully.  South  Covington,  etc.  R.  Co. 
V.  Besse,  33  Ky.  L.  Rep.  62,  108  S.  W. 
848,  16  L.R.A.(NJS.)  890;  Widmer  v.  West 
End  St.  R.  Co.  158  Mass.  49,  32  N.  E.  899. 

Bt  the  Coubt. — Judgment  affirmed. 


NOTEb 

XlaMlity  of  Street  Railway  Company 
for  Injuries  Oansed  by  Strikins  Pe- 
destrian in  Ronnding  Cnrre, 

Generally, 

It  seems  that  a  street  railway  company  is 
bound  to  use  only  a  reasonable  amount  of 
care  to  keep  pedestrians  from  being  injured 
by  being  struck  by  its  oars  at  curves.  See 
the  reported  case  and  the  cases  cited  through- 
out this  note. 

A  street  railway  company  is  under  no  duty 
of  keeping  a  lookout  to  prevent  persons  from 
coming  in  contact  with  the  rear  end  of  a 
ear  in  rounding  a  curve,  its  servants  having 
a  right  to  assume  that  persons  in  the  street 
are  aware  of  the  obvious  fact  that  the  end 
of  a  car  in  roimding  a  curve  must  necessarily 
swing  out  from  the  track  on  the  outside  Of 


the  curve  and  that  they  yinU  not  place  them- 
selves In  a  position  where  they  are  likely 
to  be  struck.  Wood  v.  Los  Angeles  R.  Corp. 
(Cal.)  156  Pac.  68;  Gribbins  v.  Kentucky 
Terminal,  etc.  Co.  150  Ky.  276,  160  S.  W. 
338  {citing  South  Covington,  etc.  R.  Co. 
V.  Besse  (Ky.)  108  S.  W.  848,  33  Ky.  L. 
Rep.  62,  16  L.R.A.(N.S.)  890,  and  Louis- 
ville R.  Co.  V.  Ray  (Ky.)  124  S.  W.  313); 
Widmer  v.  West  End  St.  R.  Co.  158  Mass. 
49,  32  N.  E.  899;  Brightman  v.  Union  Street 
R.  Co.  216  Mass.  152,  103  N.  E.  379;  Jelly 
V.  North  Jersey  St.  R.  Co.  76  N.  J.  L.  191, 
68  Atl.  1091;  Miller  v.  Public  Service  Corp. 
86  N.  J.  L.  631,  92  Atl.  343,  L.R.A.1915C 
604;  Greenleaf  v.  Public  Service  Corp.  88 
N.  J.  L.  716,  92  Atl.  344;  Riddle  v.  Forty- 
Second  St.  etc.  R.  Co.  173  N.  Y.  327,  66 
N.  E.  22;  Kaufman  v.  Interurban  St.  R. 
Co.  43  Misc.  634,  88  N.  Y.  S.  382;  Matul- 
ewicz  V.  Metropolitan  St.  R.  Co.  107  App. 
Div.  230,  95  N.  Y.  S.  7;  Beeck  v.  Coney 
Island,  etc.  R.  Co.  135  N.  Y.  S.  600;  Hoff- 
man V.  Philadelphia  Rapid  Transit  Co.  214 
Pa.  St.  87,  63  Atl.  409.  Thus  in  Miller 
V.  Public  Service  Corp.  supra,  it  was  said: 
**The  rule  approved  by  the  weight  of  author- 
ity is,  that  in  view  of  the  well-known  fact 
that  in  rounding  a  curve  the  rear  end  of 
a  street  car  w^ill  swing  beyond  the  track, 
and  overlap  the  street  to  a  greater  extent 
than  the  front,  the  motorman  may  right- 
fully assume  tliat  an  adult  person  standing 
near  the  track  who  is  apparently  able  to  see, 
hear  and  move,  and  having  notice  of  the  ap- 
proach of  a  street  car,  and  of  the  existence 
of  the  curve,  will  draw  back  far  enough 
to  avoid  being  struck  by  the  rear  of  the  car 
as  it  swings  around  the  curve  in  the  usual 
and  expected  manner,  and,  therefore,  no  legal 
duty  is  imposed  upon  the  motorman  to  warn 
such  a  person  against  the  possible  danger  of 
a  collision  with  the  rear,  because  of  the 
swing,  if  he  remains  in  the  same  position." 
And  in  Riddle  v.  Forty-Second  St.  etc.  R. 
Co.  173  N.  Y.  327,  66  N.  E.  22,  the  rule  was 
applied  to  bar  a  recovery  for  the  death  of 
a  man  caused  by  his  being  struck  by  the  step 
of  a  car  as  it  was  rounding  a  curve.  It 
appeared  that  he  was  working  in  a  ditch 
near  the  car  track  and  when  the  car  started 
to  pass  him  he  leaned  back,  but  raised  up 
before  the  rear  end  had  passed.  In  Hoffman 
V.  Philadelphia  Rapid  Transit  Co.  214  Pa. 
St.  87,  83  Atl.  400,  wherein  it  appeared  that 
while  a  car  was  backing  around  a  curve  the 
fender  struck  a  pedestrian  who  was  wait- 
ing to  cross  the  track,  it  was  held  that  the 
company  was  not  guilty  of  negligence  be- 
cause the  fender  had  not  been  raised  previous 
to  backing  the  car.  In  Gribbins  v.  Kentuc- 
ky Terminal,  etc.  Co.  150  Ky.  276,  150  S. 
W.  838,  it  waa  held  that  n^ligence  could 
not  be  attributed  to  a  street  railway  com- 
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pany  for  injuries  to  a  pedestrian  struck  by 
the  rear  end  of  a  car  as  it  was  rounding  a 
curve  because  the  car  was  traveling  at  a 
speed  of  six  miles  per  hour,  the  court  say- 
ing: ''The  speed  at  which  the  car  is  al- 
leged to  have  been  traveling,  to  wit:  six 
miles  an  hour,  cannot  be  attributed  to  ap- 
pellees as  an  act  of  negligence,  for,  the  rear 
end  of  the  car,  in  rounding  the  curve,  was 
not  thereby  caused  to  extend  any  further  be- 
yond the  track  than  it  would  have,  if  it 
had  been  going  at  a  much  lower  rate." 

But  the  foregoing  rule  does  not  apply 
where  by  reason  of  peculiar  circumstajices 
there  is  an  unusual  danger  present.  Thus 
in  Schwartz  v.  New  Orleans,  etc.  R.  Ck>.  110 
La.  634,  34  So.  667,  it  appeared  that  there 
was  a  double  track  street  railway  turn- 
ing a  street  comer.  The  plaintiff  had  passed 
in  front  of  a  car  which  had  come  from 
around  the  curve  on  the  first  track,  his 
progress  then  being  intercepted  by  another 
car  bound  in  the  opposite  direction  and 
which  was  just  entering  the  curve  of  the 
second  track.  The  first  car  stopped  after  its 
front  end  had  passed  the  plaintiff,  and  while 
he  was  in  this  position  between  the  two  cars, 
the  rear  end  of  the  second  car  swung  out- 
ward from  the  track  and  squeezed  him 
against  the  car  behind  him.  The  street  rail- 
way company  was  held  liable  for  the  in- 
juries to  the  plaintiff.  The  court  said:  ''It 
stands  to  reason  that  to  have  produced  upon 
this  crossing — one  of  the  most  frequented 
in  the  city — a  danger  by  which  any  one  of 
the  pedestrians  upon  the  crossing  might  at 
any  time  be  overtaken  unawares  was  cul- 
pable negligence.  Pedestrians  and  cars  had 
equal  right  upon  the  crossing,  and  one  could 
not  use  his  right  so  as  unnecessarily  to  create 
danger  for  the  other.  The  maxim,  *Sio 
utere  tuo  ut  alien  Km  non  Uiedas,'  applies  to 
such  a  case.  This  danger  might  have  been 
avoided  without  material  impairment  of  the 
efficiency  of  the  car  service  by  simply  not 
permitting  the  cars  to  meet  on  the  cross- 
ing, and  it  was  incumbent  upon  defendant  to 
do  so.  See,  in  this  connection.  Summers  v. 
Crescent  City  R.  Co.  34  La.  Ann.  145,  44 
Am.  Rep.  419.  That  there  is  danger  to  the 
public  in  permitting  the  cars  to  meet  at  this 
crossing,  the  present  case  and  another  case 
before  this  court  but  too  sufficiently  attest. 
Defendant  should  have  known  of  this  danger, 
and  guarded  against  it.  He  who  creates  a 
danger  upon  or  near  a  public  highway  must 
see  to  it  that  no  harm  results  therefrom  to 
the  public."  Likewise  in  Mittleman  v.  New 
York  City  R.  Co.  56  Misc.  699,  107  N.  Y.  8. 
108,  it  appeared  that  the  plaintiff  in  cross- 
ing a  street  was  compelled  to  pass  along  a 
path  between  an  unguarded  excavation  and 
the  defendant's  street  car  tracks.  As  she 
with  several  others  was  about  to  cross  the 


tracks,  a  car  approaching  the  curve  was 
stopped  by  a  policeman  to  enable  them  to 
pass.  The  plaintiff  was  the  last  to  cross, 
and  she  had  passed  the  front  end  of  the  car 
when  it  started  and  she  was  struck  by  the 
rear  fender.  At  that  time  she  was  about 
two  feet  from  the  track.  The  side  of  the 
car  passed  her  safely,  but  the  fender,  which 
was  fastened  to  the  car  by  a  strap  and  one 
corner  of  which  projected  beyond  the  car 
about  a  foot,  struck  her  and  threytr  her  into 
the  excavation.  It  was  held  that  the  street 
railway  company  was  negligent.  The  court 
said:  "The  motorman  knew  that  the  plain- 
tiff and  those  who  had  crossed  ahead  of  his 
car  were  proceeding  near  to  the  traiik  and 
between  the  track  and  the  excavation,  and  it 
was  his  duty  to  wait  before  starting  his  car 
until  they  had  had  an  opportunity  of  reach- 
ing a  place  of  safety,  especially  where,  as  it 
appears,  even  the  overhang  of  the  car,  as  well 
as  the  projecting  fender,  was  liable  to  strike 
a  pedestrian  as  the  car  rounded  the  curve. 
This  duty  he  evidently  failed  to  recognize.  Al- 
though it  has  been  held  that  a  person  at  or 
near  a  curve  in  a  railroad  track  may  be 
charged  with  knowledge  that  the  rear  end  of 
a  car  will  project  a  certain  distanoe  beyond 
the  track,  the  decisions  declaring  this  prin- 
ciple have  no  application  to  the  facts  dis- 
closed in  the  case  at  bar.  The  plaintiff 
crossed  in  front  of  a  car  while  it  was  at 
a  standstill;  and  she  had  a  right  to  as- 
sume that  the  car  would  not  be  started,  or 
so  operated  as  to  strike  her,  until  she  had 
enjoyed  a  reasonable  opportunity  to  pass 
the  point  of  danger." 

The  rule  that  a  street  railway  company 
is  under  no  duty  to  keep  a  lookout  to  pre- 
vent persons  from  coming  in  contact  with 
the  rear  end  of  a  car  in  rounding  a  curve 
applies  to  persons  leaving  a  car  and  to 
those  intending  to  become  passengers.  Mil- 
ler V.  Public  Service  Corp.  86  N.  J.  L.  631, 
92  Atl.  343,  L.R.A.1916C  604;  Garvey  v. 
Rhode  Island  Co.  26  R.  I.  80,  68  Atl.  456; 
Oannaway  v.  Puget  Sound  Traction,  etc. 
Co.  77  Wash.  655,  138  Pac.  267;  Kuhn  v. 
Milwaukee  Electric  R.  etc.  Co.  158  Wis. 
525,  149  N.  W.  220.  And  see  the  reported 
case.  Compare  White  v.  Connecticut  Co. 
88  Conn.  614,  92  Ail.  411,  L.R.A.19150 
609;  Walger  v.  Jersey  City,  etc.  R.  Go.  71 
N.  J.  L.  356,  59  Atl.  14.  In  Gannaway  v. 
Puget  Sound  Traction,  etc  Co.  suprm^  the 
rule  was  applied  to  bar  a  recovery  for  in- 
juries to  persons  who  had  just  left  the  car. 
The  court  said:  "The  respondents  had 
ceased  to  be  passengers  on  the  car  when  the 
accident  happened,  and  the  appellant  owed 
them  no  greater  duty  to  look  out  for  their 
personal  safety  than  it  owed  to  persons  pass- 
ing along  the  street  generally.  It  is  not  a 
duty  of  street  car  companies  to  warn  pedes- 
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trians  on  the  streets  that  there  is  an  over- 
hang to  an  ordinary  street'  car  when  it 
rounds  a  curve.  This  is  a  matter  of  common 
knowledge,  and  ordinary  prudence  requires 
that  every  one  take  notice  of  the  fact.  But 
it  is  claimed  that  the  circumstances  shown 
here  makes  a  case  different  from  that  of  an 
ordinary  case  where  a  pedestrian  on  the' 
street  is  struck  by  the  overliang  of  a  street 
car.  It  is  said  that  the  conductor  knew, 
or  ought  to  have  known,  the  direction  the 
respondents  had  taken  on  leaving  the  car, 
and  that  they  were  upon  the  platform  and 
liable  to  be  injured  when  he  directed  the 
motor  man  to  proceed  onward  with  the  car. 
But  there  is  nothing  in  the  evidence  to  jus- 
tify  this  conclusion.  The  accident  happened 
at  about  eight  o'clock  in  the  evening,  and 
although  there  was  an  electric  arc  light  at 
the  junction  of  the  streets,  the  car  inside 
was  more  brilliantly  lighted  than  the  space 
surrounding  it.  This  would  prevent  the  con- 
ductor inside  of  the  car  from  seeing  any- 
thing on  the  outside,  even  had  he  attempted 
to  look,  but  he  owed  the  respondents  no  duty 
to  look.  He  had  performed  his  full  duty 
when  he  saw  that  they  were  safely  alighted 
on  the  street  out  of  the  way  of  harm  from 
the  car.  If,  after  being  thus  put  in  a  place 
of  safety,  they  deliberately  walked  into  a 
place  the  dangers  of  which  they  knew  as 
well  as  the  conductor  knew,  he  cannot  be 
blamed  because  he  did  not  follow  them  and 
warn  them."  But  in  White  v.  Connecticut 
Co.  88  Conn.  614,  92  Atl.  411,  L.R.A.19150 
609,  it  was  held  that  where  a  street  rail' 
way  company  uses  as  a  regular  stopping 
place  one  known  to  its  servants  to  be  dan- 
gerous because  the  rear  end  of  a  car  in  swing- 
ing around  the  curve  in  that  place  is  likely 
to  strike  a  person  who  has  just  left  the 
car,  it  is  the  duty  of  the  servants  in  charge 
of  the  street  car  company  to  a  passenger 
leaving  the  car  at  that  place  either  to  wait 
until  the  passenger  is  out  of  danger  or  to 
warn  him  of  his  perilous  situation,  and  for 
the  failure  of  the  servants  to  discharge  this 
duty  the  street  railway  company  is  liable 
in  damages  for  injuries  resulting  there- 
from. 

As  to  a  person  on  a  sidewalk  the  degree  of 
eare  which  a  street  railway  company  must 
exercise  to  keep  him  from  being  struck  by 
a  car  rounding  a  curve  varies  with  the  cir- 
cumstances of  the  case.  It  seems,  however, 
it  must  use  a  higher  degree  of  care  than  as 
to  a  person  on  the  street.  Brentlinger  v. 
Louisville  R.  Co.  166  Ky.  688,  161  S.  W. 
1107;  Fritch  v.  Pittsburgh  Rys.  Co.  239 
Pa.  St.  6,  86  Atl.  526.  See  also  Bryant  v. 
Boston  Elevated  R.  Co.  212  Mass.  62,'  98 
N.  E.  687,  40  L.R.A.(N.S.)  133.  Compare 
Hayden  v.  Fair  Haven,  etc.  R.  Co.  76  Conn. 
355,   66   Atl.   613.     Thus  in   Brentlinger  ▼. 


Louisville  R.  Co.  supra,  wherein  it  appeared 
that  a  temporary  sidewalk  on  one  of  the  main 
thoroughfares  of  a  city  was  so  constructed 
that  the  rear  end  of  a  car  in  rounding  the 
curve  at  that  plsice  would  strike  a  person 
on  the  sidewalk,  the  court  in  discussing  the 
duty  to  a  person  on  the  sidewalk  said:  "In 
view  of  the  character  of  the  thoroughfare, 
the  unusual  condition  of  this  comer,  and 
the  fact  that  any  car  turning  out  Fifth  street 
would  endanger  a  person  on  this  sidewalk, 
it  was  a  question  for  the  jury  whether  those 
in  charge  of  the  street  car  in  the  exercise  of 
ordinary  care  should  have  anticipated  the 
presence  of  persons  on  the  sidewalk  when 
a  car  was  making  this  turn,  and  should 
have  maintained  a  lookout  for  them  or  taken 
other  precautions  for  their  safety."  And  in 
Fritch  V.  Pittsburgh  Rys.  Co.  239  Pa.  St.  6, 
86  Atl.  526,  it  appeared  that  at  a  place 
where  the  tracks  of  a  street  railwav  com- 
pany  turned  into  a  narrow  street  the  fender 
of  a  car  in  rounding  the  curve  would  extend 
over  the  sidewalk  for  several  inches.  In  an 
action  for  damages  for  injuries  to  a  pedes- 
trian on  the  sidewalk  who  was  struck  by 
the  fender  of  a  car  rounding  the  curve  it  was 
held  that  the  questions  as  to  the  negligence 
of  the  street  railway  company  and  the  con- 
tributory n^ligence  of  the  plaintiff  were  for 
the  jury.  The  court  said:  "Pedestrians 
have  the  unquestioned  right  to  make  use  of 
the  pavement  without  fear  of  being  injured 
by  the  operation  of  the  cars  of  a  street  rail- 
way company  upon  the  cartway  of  the  street 
or  alley.  Appellee  was  not  familiar  with  the 
operation  of  cars  at  the  place  of  accident, 
and  had  no  reason  to  anticipate  the  danger 
to  which  he  was  subjected.  He  was  not 
bound  fo  foresee  that  the  fender  of  the  car 
would  sweep  the  entire  alley  and  extend  out 
over  the  curb.  On  the  other  hand,  appellant 
knew  the  situation  and  either  did  anticipate 
the  danger  to  pedestrians,  or  should  have 
done  so,  and  thus  a  very  high  degree  of  care 
was  required  under  the  circumstances.  .  .  . 
Under  the  facts,  both  questions  were  for  the 
jury,  and  they  were  so  submitted."  In 
Bryant  v.  Boston  Elevated  R.  Co.  212  Mass. 
62,*^  98  N.  E.  687,  40  L.R.A.(N.S.)  133,  it 
appeared  that  at  a  place  where  the  tracks 
of  a  street  railway  company  turned  from 
one  street  into  a  cross  street  a  car  and  a 
wagon  were  moving  in  the  same  direction 
around  the  curve,  when  the  rear  end  of  the 
car  swung  over  and  came  into  a  collision 
with  the  wagon  and  forced  it  over  the  side- 
walk where  it  injured  the  plaintiff.  It  was 
held  that  negligence  of  the  motorman  con- 
curred with  that  of  the  driver  of  the  wagon 
and  that  the  street  railway  company  was 
jointly  liable  for  injuries  to  the  plaintiff. 
But  in  Hayden  v.  Fair  Haven,  etc.  R.  Co. 
76  Conn.  366,  66  Atl.  613,  it  was  held  that 
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as  to  a  person  standing  on  a  sidewalk  at  a 
place  where  a  car  in  rounding  a  curve  extend- 
ed over  the  sidewalk  the  motorman  had  the 
right  to  presume  that  on  the  approach  of 
the  car^  after  due  warning  had  been  given, 
an  adult  person  in  a  position  near  the  track 
who  was  liable  to  be  struck,  would  exercise 
reasonable  care  for  himself;  that  the  same 
d^ree  of  care  which  the  company  would  be 
required  to  use  as  to  <me  of  its  passengers 
need  not  be  used.  And  in  Hayden  v.  Fair 
Haven,  etc.  R.  Co.  76  Conn.  355,  56  Atl. 
613,  it  was  held  that  the  mere  use  of  a  car 
which  extends  over  the  sidewalk  in  rounding 
the  curve  is  not  negligence  where  the  car  is 
of  the  kind  in  general  and  ordinary  use  by 
other  companies  engaged  in  the  same  busi- 
ness. 

In  Wechsler  ▼.  Pittsburgh  Rys.  Co.  247 
Pa.  St.  96,  03  Atl.  10,  it  appeared  that  while 
the  plaintiff,  who  was  a  newsboy,  was  stand- 
ing a  little  over  a  foot  away  from  the  front 
platform  of  a  street  car  engaged  in  handling 
change  to  another  boy  on  the  platform,  the 
car  started  around  the  curve  air  that  place 
and  struck  plaintiff.  The  motorman  saw  the 
position  of  the  plaintiff  before  the  car  start- 
ed. A  judgment  for  the  plaintiff  waa  af- 
firmed, the  court  saying:  'The  motorman 
.  .  .  must  have  known  about  the  over- 
hang of  his  car  and  the  probable  effect  it 
would  have  upon  one  in  the  position  of  the 
plaintiff,  yet,  notwithstanding  this,  he  start- 
ed around  the  curve.  Under  the  circum- 
stances, the  lad  had  a  right  to  assume  that 
the  car  would  not  start,  and  this  distin- 
guishes the  case  at  bar  from  most  of  those 
cited." 

A  street  railway  company  will  be  held 
liable  for  injuries  to  a  person  not  guilty  of 
contributory  negligence  who  is  struck,  while 
crossing  the  tracks  at  a  curve,  by  a  car 
rounding  the  curve  at  an  excessive  rate  of 
speed.  Jetter  v.  New  York,  etc.  R.  Co.  2 
Keyes  (N.  Y.)  154,  2  Abb.  Dec.  (N.  Y.) 
458;  Hackett  v.  Metropolitan  St.  R.  Co.  27 
Misc.  830,  68  N.  Y.  S.  1141,  affirmed  20 
Misc.  745,  60  N.  Y.  S.  1130;  Brown  v. 
Twenty-third  St.  R.  Co.  66  Super.  Ct.  (N. 
Y.)  366,  4  N.  Y.  S.  192,  affirmed  121  N. 
Y.  667,  24  N.  E.  1004,  30  N.  Y.  St.  Rep. 
1014,  mem.  See  also  Muessman  v.  Metro- 
politan St.  R.  Co.  76  App.  Div.  1,  78  N.  Y, 
S.  671.  Compare  Gribbins  v.  Kentucky  Term- 
inal, etc.  Co.  150  Ky.  276,  150  S.  W.  338, 
and  the  reported  case. 

Contributory  Negligence. 

The  rule  that  a  pedestrian  when  approach- 
ing a  street  car  track  on  which  a  car  is 
likely  to  come  has  not,  in  the  absence  of  a 
sudden  emergency  or  an  imperious  necessity, 
the  right  to  dismiss  all  thought  of  danger 
applies  with  equal  force  to  a  person  about 
to  cross  a  street  car  track  at  a  curve,  and 


the  failure  of  a  person  to  use  some  care  to 
keep  from  being  struck  by  a  car  coming 
around  the  curve  constitutes  contributory  neg- 
ligence. Pittsburg  R.  Co.  v.  Cluff,  149  Fed. 
732,  70  C.  C.  A.  438;  Jetter  v.  New  York, 
etc.  R.  Co.  2  Keyes  (N.  Y.)  154,  2  Abb. 
Dec.  (N.  Y.)  458;  Muessman  v.  Metropoli- 
tan St.  R.  Co.  76  App.  Div.  1,  78  N.  Y.  S. 
671;  Squire  v.  Central  Park,  etc.  R.  Co.  36 
Super.  Ct.  (N.  Y.)  436;  Cornell  v.  Pitts- 
burg Rys.  Co.  54  Pa.  Super.  Ct.  230.  Con^ 
pare  Brown  v.  Twenty-third  St.  R.  Co.  66 
Super.  Ct.  (N.  Y.)  366,  4  N.  Y.  S.  192, 
affirmed  121  N.  Y.  667,  24  N.  E.  1094, 
30  N.  Y.  St.  Rep.  1014  mem.  Thus  in 
Cornell  v.  Pittsburg  Rys.  Co.  supra,  it  was 
held  that  a  person  starting  to  cross  a  street 
car  track  at  a  curve  who  had  seen  a  car 
beyond  the  curve  was  not  warranted  in  as- 
suming that  the  car  would  not  take  the  curve 
instead  of  the  straight  track  and  that  his 
failure  to  look  immediately  before  entering 
on  the  curved  track  was  contributory  negli- 
gence barring  a  recovery  of  damages  for  in- 
juries sustained  by  his  being  struck  by  the 
car.  To  the  same  effect  see  Pittsburg  R.  Co. 
V.  Cluff,  supra. 

Where  a  person  misjudges  the  swing  or 
overhang  of  a  car  rounding  a  curve  and  con- 
sequently is  struck  by  it  he  is  guilty  of  con- 
tributory n^ligence  barring  his  right  to  re- 
cover for  injuries.  Wood  v.  Los  Angeles  R. 
Corp.  (Cal.)  165  Pac.  68;  Gribbins  v.  Ken- 
tucky Terminal,  etc.  Co.  150  Ky.  276,  150 
6.  W.  338,  oiting  Soutii  Covington,  etc.  R. 
Co.  V.  Besse  (Ky.)  108  S.  W.  848,  33  Ky. 
L.  Rep.  62,  16  L.R.A.(N.S.)  890;  Louisville 
R.  Co.  V.  Ray  (Ky.)  124  S.  W.  313;  Wid- 
mer  v.  West  End  St.  R.  Co.  168  Mass.  49, 
32  N,  E.  899;  Jelly  v.  North  Jersey  St.  R. 
Co.  76  N.  J.  L.  191,  68  Atl.  1091;  Riddle 
v.  Forty-Second  St.  etc.  R.  Co.  173  N.  Y. 
327,  66  N.  E.  22;  Kaufman  v.  Interurban 
St  R.  Co.  43  Misc.  634,  88  N.  Y.  S.  382; 
Matulewicz  v.  Metropolitan  St.  R.  Go.  107 
App.  Div.  230,  95  N.  Y.  S.  7;  Beeck  v. 
Coney  Island,  etc.  R.  Co.  135  N.  Y.  S.  600; 
Townsend  v.  Houston  Electric  Co.  (Tex.  Civ. 
App.)  154  S.  W.  629;  Gannaway  v.  Puget 
Sound  Traction,  etc,  Co.  77  Wash.  655,  138 
Pac.  267.  And  see  the  reported  case.  Con^ 
pare  Mittleman  v.  New  York  City  R.  Co. 
56  Misc.  699,  107  N.  Y.  S.  108.  ''Fcht  <m 
to  place  himself  within  reach  of  the  swing 
or  overhang  of  a  car  while  it  is  in  motion 
is  as  much  a  bar  to  his  recovery  in  an  action 
against  the  company  as  though  he  had  negli- 
gently placed  himself  in  front  of  a  moving 
car,  and  been  injured  thereby."  Jelly  v. 
North  Jersey  St.  R.  Co.  supra.  In  Town- 
send  V.  Houston  Electric  Co.  (Tex.  Civ. 
App.)  164  S.  W.  629,  it  appeared  that  a  per- 
son intending  to  become  a  passenger  on  a 
street  car  placed  himself  in  such  a  position 
that  the   overhang   of   the  car   as   it  came 
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around  the  curve  at  that  place  struck  and 
injured  him.  In  an  action  to  recover  dam- 
ages for  the  injuries  it  was  held  that  the 
plaintiff  was  negligent  as  a  matter  of  law 
and  that  the  refusal  of  the  trial  court  to 
submit  to  the  jury  the  speed  of  the  car 
in  rounding  the  curve  and  the  failure  of  the 
motorman  to  keep  a  proper  lookout  was 
proper. 

But  a  person  on  a  sidewalk  need  not  exer- 
cise the  same  degree  of  care  as  a  person 
on  the  street  to  keep  from  being  struck  by 
a  car  rounding  a  curve  although  it  seems 
that  he  must  exercise  some  care.  Hayden 
V.  Fair  Haven,  etc.  R.  Co.  76  Conn.  355,  56 
Atl.  613;  Brentlinger  v.  Louisville  R.  Co. 
166  Ky.  686,  161  S.  W.  1107;  Fritch  v. 
Pittsburg  Rys.  Co.  239  Pa.  St.  6,  86  Atl.  526. 
Thus  in  Hayden  y.  Fair  Haven,  etc.  R.  Co. 
supra,  it  was  said:  "Request  (a)  in  effect 
asked  the  court  to  charge  the  jury  that  be- 
cause the  plaintiff  was  on  the  sidewalk,  he 
was  under  no  duty  to  exercise  reasonable  care 
with  reference  to  the  approach  of  a  car 
around  the  curve  in  question.  We  think 
the  court  did  not  err  in  failing  so  to  charge. 
Standing  where  the  plaintiff  did,  so  near  the 
edge  of  the  sidewalk,  it  was,  we  think,  his 
duty  to  exercise  some  degree  of  care  with 
reference  to  the  street  traffic.  He  was  not^ 
standing  there,  as  free  from  all  duty  with 
regard  to  that  traffic  as  he  would  have  be^n 
in  bed;  yet  that  is  substantially  the  import 
of  this  request.  Standing  in  the  street  it 
would  have  been  his  duty  to  exercise  a 
higher  degree  of  care,  perhaps,  than  would  be 
required  of  hun  on  the  sidewalk;  but  even 
on  the  sidewalk  he  is  not  entirely  free  from 
the  duty  to  exercise  some  care  with  refer- 
ence to  street  traffic.  Whether  on  street 
or  sidewalk  he  was  bound  to  exercise  some 
care,  the  degree  of  care  varying  with  the  cir- 
cumstances. In  short,  he  was  bound,  stand- 
ing where  he  did,  to  exercise  such  care  as 
would  be  exercised  by  s  reasonably  prudent 
man  in  like  circumstances;  and  this  is  just 
what  the  coiirt  charged.'' 


cross  a  railroad  track  at  a  public  crossing 
known  by  him  to  be  a  very  dangerous  one  on 
account  of  complete  obstructions  to  his  view 
of  the  defendant's  train,  and  who,  knowing 
that  a  train  was  about  due,  concededly  did 
not  stop  and  listen  or  exercise  any  precau- 
tion to  ascertain  whether  a  train  was  ap- 
proaching, except  to  look  around  as  he  was 
driving,  when  he  knew  his  vision  of  the  track 
was  completely  obstructed,  is  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 

Same. 

\Altere  the  facts  respecting  the  failure  to 
exercise  care  by  the  driver  of  a  team  about 
to  cross  a  railroad  track  are  conceded  or  un- 
contradicted, and  it  can  be  said  that  reason- 
able men  could  not  draw  different  conclusions 
or  inferences  therefrom,  the  question  of  the 
contributory  negligence  of  such  driver  is  one 
of  law  for  the  court. 

Neelie^Boe  of  Driver  Imputed  to   Oo- 
onpant  of  Vel&iele. 

Where  the  plaintiff  and  the  n^ligent  driv- 
er of  a  private  conveyance  were,  at  the  time 
of  plain tiff^s  injury  resulting  from  a  collision 
with  defendant's  train  at  a  railroad  cross- 
ing, engaged  in  a  joint  enterprise,  the  driver's 
negligence  is  imputed  to  such  plaintiff,  and 
no  recovery  can  be  had. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Courts  Barnes 
county:     Coffey,  Judge. 

Action  for  damages.  Thomas  Christopher- 
son,  plaintiff,  and  Minneapolis,  St.  Paul  and 
Sault  Ste.  Marie  Railway  Company,  defend- 
ant. Judgment  for  defendant.  Plaintiff  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affssmed. 

Page  d  Engleri  for  appellant. 
Lee  Combs  d  L,  8.  B.  Ritchie  and  John  L, 
Erdail  for  respondent. 

[132]  FiSK,  J.— Plaintiff  seeks  to  recover 
damages  for  personal  injuries  received  by  him 
through  the  alleged  negligence  of  defendant 
In  running  its  train  over  a  certain  public 
crossing  near  St.  Croix  Falls,  in  the  state 
of  Wisconsin,  on  November  2,  1905.  Plain- 
tiff's injury  was  caused  by  a  collision  at  such 
crossing  at  about  6:30  A.  M.  on  such  date, 
and  while  plaintiff,  his  brother,  and  a  lady 
friend  were  about  to  cross  the  railroad  track 
at  such  point. 

At  the  close  of  the  plaintiff's  testimony  the 

■vT  -*u    T\«i    i.      o  ri     ^  1-^       o«       defendant  moved  for  a  directed  verdict  upon 

North   Dakota  Supr«»e  Court  -  May  28.^    ^^^  ^^^^^  ^^  ^t^^„^  ^^  ,„^  t^^^i. 

mony  disclosed  that  he  was  guilty  of  con* 
tributory  negligence  as  a  matter  of  law, 
which  motion  was  granted  and  a  verdict  di- 
rected for  the  defendant.  Thereafter  plain- 
tiff moved  for  a  new  trial,  which  motion  was 
denied  and  judgment  entered  in  defendant's 
favor  for  costs.    The  appeal  is  both  from  the 
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Railroads  —  Crosslnfr  Aeotdent  «-  Con- 
-exlbntoiT  NesUeoBce  of  Driver. 

The  driver  of  a  private  conveyance  who 
collides   with  a  train   while   attempting  to 
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judgment  and  from  the  order  denying  a  new 
trial. 

The  assignments  of  error,  of  which  there 
are  three  in  number,  relate  to  the  rulings  of 
the  court  aforesaid. 

We  deem  it  unnecessary  to  consider  any 
question  presented  other  tlian  that  constitut- 
ing the  first  ground  of  defendant's  motion  for 
a  directed  verdict,  for  we  are  agreed  that  the 
learned  trial  court  properly  granted  defend- 
ant's motion  upon  the  gound  that  plaintiff 
was  guilty  of  contributory  negligence,  barring 
his  recovery. 

The  plaintiff's  testimony  discloses  the  fol- 
lowing undisputed  facts:  Plaintiff  and  the 
other  two  occupants  of  the  vehicle,  which  con- 
sisted of  a  single-seated  top  buggy  dawn  by 
two  horses  with  the  top  down,  were  return- 
ing early  in  the  morning  from  the  home 
of  plaintiff's  father  to  St.  Croix  Falls,  and 
they  were  required  to  cross  a  branch  line  of 
defendant's  railroad  at  a  point  known  as 
"Charlie  Pickles'  crossing."  This  crossing 
was  a  very  dangerous  one  owing  to  the  fact 
that  the  highway  approaching  thereto  is 
about  20  feet  deep  and  down  hill  through 
a  narrow  cut,  jUst  wide  enough  to  permit 
teams  to  pass,  being  only  [133]  about  15  or 
20  feet  wide  at  the  crossing,  and  the  railroad 
track  is  also  in  a  cut  between  15  and  20  feet 
deep  with  bur  oaks  growing  on  top  of  either 
embankment,  and  extending  to  a  considerable 
distance  down  on  the  sides  thereof.  These 
bur  oaks  were  quite  thick  and  from  10  to  12 
feet  in  height.  From  12  to  15  rods  east  of 
the  crossing  the  railroad  track  makes  a  curve, 
and  the  cut  extends  back  from  the  crossing 
from  16  to  20  rods.  At  the  time  of  the  ac- 
cident it  was  somewhat  windy,  and  the  proof 
tends  to  show  that  the  defendant's  servants 
did  not  blow  its  whistle  or  ring  its  bell  on 
approaching  such  crossing. "  The  train  came 
from  a  northeasterly  direction.  The  plain- 
tiff and  his  brother  were  well  acquainted  with 
the  crossing  in  question,  and  knew  that  it  was 
impossible  to  see  a  train  approaching  from 
the  northeast  until  they  arrived  at  a  point 
very  close  to  the  crossing.  They  had  lived  in 
that  community  for  five  or  six  years  prior 
to  the  accident,  and  had  been  over  the  cross- 
ing repeatedly.  Plaintiff  and  his  brother 
jointly  hired  the  rig  to  make  the  trip  on  the 
preceding  evening  for  the  purpose  of  visiting 
their  father's  home,  and  plaintiff  drove  the 
rig  going  out  and  his  brother  Charlie  drove 
on  the  return  trip  and  at  the  time  of  the 
accident.  Among  other  things,  Charlie  testi- 
fied as  follows:  ''I  knew  the  crossing  was  a 
bad  one.  I  knew  that  the  train  was  about  to 
come  or  was  due  at  that  time.  I  had  been 
through  there  five  or  six  times  before.  I 
knew  it  was  a  pretty  bad  crossing.  I  looked 
back  to  see  if  there  was  any  train  coming.  I 
knew  there  was  one  coming,  and  I  knew  I 


could  not  see  until  I  got  close  to  the  track 
had  it  been  coming.  I  could  not  see  any  until 
I  got  down  close  to  the  track.  I  did  not 
stop  the  team.  I  made  no  other  investigation 
to  see  whether  it  was  coming  or  not.  You 
would  have  to  go  down  on  the  track  to  see  it. 
I  knew  that.  We  approached  the  track  with- 
out stopping  the  team,  knowing  that  we  could 
not  see  it.  Before  the  team  heard  the  train 
I  could  have  stopped  and  looked  down  the 
track.  I  did  not  do  that.  I  knew  it  was 
about  time  for  the  train  to  come  along  there. 
After  the  horses  sheared  off  to  one  side  the 
engine  passed  over  the  crossing.  The  engine 
did  not  strike  the  horses  from  the  head -end 
part.  There  was  nothing  that  prevented  me 
from  getting  out  of  the  rig,  and  leaving  the 
team  in  the  hands  of  my  brother,  and  going 
to  the  side  of  the  track  to  look  east  and  west, 
if  I  had  elected  to  do  so  before  the  horses 
reached  the  crossing.  I  would  not  have  been 
in  danger  myself  if  I  had  done  that." 

[134]  The  evidence  of  the  plaintiff  and  the 
lady  who  was  in  the  rig,  and  who  is  now 
plaintiff^s  wife,  was  substantially  the  same  as 
that  of  the  witness  Charlie  Christopher  son. 

It  will  thus  be  seen  that  we  are  here  con- 
fronted with  an  exceptional  state  of  facts: 
First,  an  extremely  dangerous  crossing,  and 
knoun  to  be  such  by  the  plaintiff  and  his 
brother,  owing  to  the  fact  that  it  was  im- 
possible to  see  an  approaching  train  from  the 
northeast;  second,  the  plaintiff's  brother  knew 
that  a  train  was  due  at  about  the  time  in 
question;  and,  third,  the  only  precaution 
taken  on  approaching  the  crossing  to  ascer- 
tain whether  a  train  was  coming  was  that 
testified  to  by  Charlie,  the  driver  of  the  rig, 
that  he  looked  back  to  see  if  there  was  an 
approaching  train,  when  he  knew  that  to  look 
would  avail  him  nothing.  It  seems  to  us  that 
to  drive  the  team  down  to  the  crossing  under 
these  circumstances,  without  even  stopping 
to  listen  for  an  approaching  train,  was,  to 
say  the  least,  most  reckless  and  heedless  con- 
duct, and  clearly  constituted  gro&s  negligence 
as  a  matter  of  law. 

Concededly,  it  was  impossible  to  see  the 
train  as  they  approached  this  crossing,  and 
the  undisputed  proof  shows  that  they  did  not 
stop  nor  take  any  precaution  whatever,  ex- 
cept the  driver  testified  that  "I  looked 
around  as  I  was  driving."  Had  they  stopped 
the  team  a  few  seconds,  and  listened  for  an 
approaching  train,  the  accident  would  not 
have  happened. 

Seefeld  v.  Chicago,  etc  R.  Co.  70  Wis.  216, 
5  Am.  St.  Rep.  168,  36  N.  W.  278 ;  Keyley  v. 
Central  R.  Co.  64  N.  J.  L.  366,  46  Atl.  811. 
7  Am.  Neg.  Rep.  452;  Blackburn  v.  Southern 
Pac.  Co.  34  Ore.  215,  56  Pac.  226. 

We  ai^e  not  unmindful  of  the  well-settled 
rule  in  this  state  that  contributory  negli- 
gence is  usually  a  question  of  f»ct  for  the 
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jury,  and  that  it  is  only  very  exceptional 
cases  that  a  trial  court  is  justified  in  taking 
from  the  jury  the  question  of  the  exercise  of 
care  on  the  part  of  the  plaintiff,  commensu- 
rate with  the  known  or  reasonably  appre- 
hended danger.  The  following  are  some  of 
the  cases  decided  by  this  court  in  support  of 
such  rule: 

Pendroy  v.  Great  Northern  R.  Co.  17  N. 
D.  433,  117  N.  W.  531;  Kunkel  v.  Minneap- 
olis, etc.  R.  Co.  18  N.  D.  367,  121  N.  W.  830; 
Solberg  v.  Schlosser,  20  N.  D.  307,  30  L.R.A. 
(NJS.)  1111,  127  N.  VV.  91;  HoUinshead  v. 
Minneapolis,  etc.  R.  Co.  [135]  20  N.  D.  642, 
127  N.  W.  993;  Rober  v.  Northern  Pac.  R. 
Co.  26  N.  D.  394, 142  N.  W.  22.  But  we  think 
each  of  the  foregoing  cases  may  be  differen- 
tiated from  the  case  at  bar  un  the  facts  in- 
volved, and  each  case  must,  of  course,  be 
governed  by  its  own  peculiar  facts.  As  be* 
fore  stated,  the  case  at  bar  presents  an 
exceptional  state  of  facts  which,  we  think, 
clearly  disclose  as  a  matter  of  law  the  negli- 
gence of  the  driver  of  the  rig;  for  it  is  clear 
to  our  minds  that  reasonable  men  cannot  dif- 
fer or  draw  different  conclusions  or  inferences 
from  the  facts  disclosed,  but  would  be  forced 
to  the  one  conclusion  from  the  conceded  facts, 
that  the  driver  was  guilty  of  recklessness  and 
want  of  due  care  which  directly  contributed 
to  the  plaintiff's  injury.  See  Haugo  v.  Great 
Northern  R.  Co.  27  N.  D.  268,  146  N.  W. 
1053,  and  cases  cited,  where  the  rule  re- 
specting contributory  negligence  as  a  matter 
of  law  is  stated. 

The  facts  being  undisputed,  and  there  be- 
in^  no  basis  for  reasonable  minds  to  differ  as 
to  the  inferences  or  conclusions  to  be  deduced 
from  such  facts,  it  became  merely  a  question 
of  law  for  the  court;  and  we  are  satisfied 
that  the  decision  of  the  trial  court  was  entire- 
ly correct,  provided  the  contributory  negli- 
gence of  plaintiff's  brother,  the  driver  of  the 
ri^  at  the  time  of  the  accident,  is  imputed  to 
plaintiff.  Upon  this  latter  point  there  is,  we 
think,  no  room  for  doubt  under  the  authori- 
ties. The  undisputed  proof  discloses  that 
these  brothers  were  at  the  time  engaged  in  a 
joint  enterprise,  they  having  hired  the  rig 
and  agreed  to  share  equally  the  expense  of 
such  hiring.  Each,  therefore,  had  as  much 
authority  and  control  over  the  manner  of 
driving  as  the  other  had.  This  being  true, 
the  negligence  of  one  was  the  negligence  of 
both. 

Liightfoot  ▼.  Winnebago  Traction  Go.  123 
Wis.  479,  102  N.  W.  30;  Beaucage  v.  Mercdr, 
206  Mass.  492,  138  Am.  St.  Rep.  401,  92  N.  E. 
774;  Nesbit  v.  Gamer,  76  la.  314,  1  L.R.A. 
152»  9  Am.  St.  Rep.  486,  39  N.  W.  616;  Mc- 
Bride  v.  Des  Moines  City  R.  Co.  134  la.  398, 
109  N.  W.  618;  Koplitz  v.  St  Paul,  86  Minn. 
373,  68  L.R.A.  74,  90  N.  W.  794;  Johnson  r. 
Oulf,  etc.  R.  Go.  2  Tex.  Civ.  App.  139,  21  & 


W.  274;  Donnelly  v.  Brooklyn  City  R.  Co. 
109  N.  Y.  16,  16  N.  E.  733;  Schron  v.  Staten 
Island  Electric  R.  Co.  16  App.  Div.  Ill,  46 
N.  Y.  S.  124,  3  Am.  Neg.  Rep.  61;  Cass  v. 
Third  Ave.  R.  Co.  20  App.  Div.  691,  47  N.  Y. 
S.  356;  Boyden  v.  Fitchburg  R.  [136]  Co.  72 
Vt.  89,  47  Atl.  409;  Omaha,  etc.  Valley  R. 
Co.  V.  Talbot,  48  Neb.  628,  67  N.  W.  599. 
See  also  note  in  8  L.R.A.(N.S.)  628,  and  29 
Cyc.  542,  550,  and  cases  cited. 

For  a  correct  statement  of  the  rule  as  to 
when  the  negligence  of  the  driver  of  a  private 
conveyance  is  imputable  to  the  injured  per- 
son, and  when  not,  see  7  Am.  &  Eng.  Enc. 
Law,  2d  ed.  447,  448,  and  authorities  cited 
in  notes. 

Affirmed. 
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Introductory. 

The  earlier  cases  discussing  the  contribu- 
tory negligence  of  the  driver  as  imputable  to 
the  occupant  of  a  vehicle,  are  collected  in 
the  notes  to  Colorado,  etc.  R.  Co.  v.  Thomas, 
3  Ann.  Cas.  700;  Shutz  v.  Old  Colony  Street 
Railway  Co.  9  Ann.  Cas.  402,  and  Hampel 
V.  Detroit,  etc.  R.  Co.  110  Am.  St.  Rep.  291. 
This  note  reviews  the  recent  cases  on  the 
subject.  Cases  discussing  the  negligence  of 
the  driver  of  an  automobile  as  imputable  to 
an  occupant  thereof,  are  reviewed  in  the 
note  to  Anthony  v.  Kiefner,  reported  ante, 
this  volume,  at  page  264. 

General  Rule, 

It  is  well  settled  that  the  n^ligence  of  the 
driver  of  a  private  vehicle  is  not  to  be  im- 
puted to  an  occupant  thereof  who  is  injured 
through  the  combined  negligence  of  the  driver 
Rnd  a  third  person,  where  the  occupant  is 
without  fault  and  has  no  control  over  the 
driver. 

United  £ftate«.— Winona  ▼.  Botzet,  169  Fed. 
321,  94  C.  C.  A.  663,  23  L.R.A.(N.S.)  204. 
See  also  Monongahela  River  Consol.  Coal, 
etc.  Co.  V.  Schinnerer,  196  Fed.  375,  117 
C.  C.  A.  193  (rule  held  applicable  to  naviga- 
tor of  motor  boat). 

Alabama. — North  Alabama  Traction  Co. 
V.  Thomas,  164  Ala.  191,  61  So.  418;  Louibp 
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ville,  etc.  R.  Co.  v.  Calvert,  170  Ala.  566,  64 
8o.  184;  Birmingham-Tuscaloosa  Ry.  etc.  Co. 
V.  Carpenter,  69  So.  626;  Perkins  v.  Gallo- 
A^ay,  69  8o.  875;  Central  of  Georgia  R.  Co. 
V.  Jones,  70  So.  729. 

CaUfomicu. — Fujise  v.  Los  Angeles  R.  Co. 
12  Cal.  App.  207,  107  Pac.  317;  Parmenter 
V.  McDougall,  156  Pac.  460. 

Delaiaare, — Evans  v.  Wilmington  City  R. 
Co.  7  Penn.  468,  80  Atl.  634;  Campbell  v. 
Walker,  2  Boyce  41,  78  Atl.  601;  Igle  ▼. 
People's  R.  Co.  93  Atl.  666. 

Indiana, — Cincinnati,  etc.  Electric  St.  R. 
Co.  V.  Cook,  44  Ind.  App.  303,  88  N.  E.  76; 
Wabash  R.  Co.  v.  McNown,  63  Ind.  App.  116, 
99  N.  E.  126  (petition  for  rehearing  over- 
ruled 100  N.  E.  383) ;  Henry  v.  Epstein,  53 
Ind.  App.  265,  101  N.  E.  647;  Chicago,  etc. 
R.  Co.  v.  Biddinger,  109  N.  E.  953. 

/ainoi«.— Eckels  v.  Muttschall,  230  111. 
462,  82  N.  E.  828;  Nonn  v.  Chicago  City  R. 
Co.  232  111.  378,  83  N.  B.  924,  122  Am.  St. 
Rep.  114;  Illinois  Southern  R.  Co.  v.  Hamills, 

128  111.  App.  152  (judgment  affirmed  226 
111.  88,  80  X.  E.  745) ;  Chicago  v.  Bork,  128 
111.  App.  357;  Donnelly  v.  Chicago  City  R. 
Co.  131  111.  App.  302;  Bohen  v.  Chicago  City 
R.  Co.  141  111.  App.  261;  Dudley  v.  Peoria 
R.  Co.  163  111.  App.  619;  Storm  v.  Cleveland, 
etc.  R.  Co.  156  111.  App.  88;  Hess  v.  Hoyt, 
164  111.  App.  539;  Odett  v.  Chicago  City  R. 
Co.  166  111.  App.  270;  Meek  v.  Chicago  R.  Co. 
183  111.  App.  256;  Graham  v.  Hagmann,  189 
111.  App.  631  (judgment  affirmed  270  111. 
262,  110  N.  E.  337).  See  also  Henderson  v. 
Chicago  R.  Co.  170  111.  App.  616. 

/oira. — Johnston  v.  Delano,  154  N.  W. 
1013;  Fisher  v.  EUston,  156  N.  W.  422. 

Z(Mi«a«.— Williams  v.  Wiihington,  88  K^n. 
809,  129  Pac.  1148. 

Kentucky. — Louisville  R.  Co.  v.  McCarthy, 

129  Ky.  814,  112  S.  W.  925,  130  Am.  St.  Rep. 
494,  19  L.R.A.(N.S.)  230;  Illinois  C&at.  R. 
Co.  V.  Wilkins,  149  Ky.  35,  147  S.  W.  759; 
Levingston  v.  Philley,  155  Ky,  224,  159  S.  W. 
666;  Louisville  v.  Heitkemper,  169  Ky.  167, 
183  S.  W.  465;  Paducah  Traction  Co.  v. 
Waller,  169  Ky.  721,  185  S.  W.  119 ;  Paducah 
Tractiwi  Co.  v.  Sine,  111  S.  W.  366,  33  Ky. 
L.  Rep.  792. 

Maine, — Denis  r.  Leviston,  etc.  R.  Co.  104 
Me.  39,  70  Atl.  1047;  Sykea  v.  Maine  Cent. 
R.  Co.  Ill  Me.  182,  88  Atl.  478. 

AfaryeofKi.— Earp  y.  Phelps,  120  Md.  282, 
87  Atl.  806. 

Ma88adhu9eti8. — Peabody  ▼.  Haverhill,  etc. 
R.  Co.  200  MaBS.  277,  85  N.  E.  1051;  Tennien 
V.  Chase,  201  Mass.  497,  87  N.  E.  901;  Ingalls 
v.  Lexington,  etc.  R.  Co.  205  Mass.  73,  90 
K.  E.  1164;  Davis  v.  Boston,  etc.  R.  Co.  214 
Mass.  98,  100  N.  E.  1032. 

Mifmesota, — Carnegie  v.  Great  Northern  R. 
Co.  128  Minn.  14,  150  N.  W.  164. 


Missouri. — Moon  v.  St.  Louis  Transit  Co. 
237  Mo.  425,  Ann.  Cas.  1913A  183,  141  S.  W. 
870;  Farrar  v.  Metropolitan  St.  R.  Co.  249 
Mo.  210,  155  S.  W.  439 ;  Ingino  v.  Metropoli- 
tan St.  R.  Co.  179  S.  W.  771;  Zalotuchin  v. 
Metropolitan  St.  R.  Co.  127  Mo.  App.  577,  106 
6.  W.  648;  Connor  v.  Wabash  R.  Co.  149  Mo. 
App.  675,  129  S.  W.  777;  Byars  r.  Wabash 
R.  Co.  161  Mo.  App.  692,  141  S.  W.  926; 
Dudley  v.  Wabash  R.  Co.  171  Mo.  App.  462, 
154  8.  W.  652;  Elbert  v.  Metropolitan  St 
R.  Co.  174  Mo.  App.  45,  160  S.  W.  34;  John- 
ston  V.  Springfield  Traction  Co.  176  Mo.  App. 
174,  161  S.  W.  1193. 

Nehraska. — Craig  v.  Chicago,  etc.  R.  Co.  97 
Neb.  586,  150  N.  W.  648. 

New  Jersey, — ^Mittelsdorfer  v.  West  Jersey, 
etc.  R.  Co.  77  N.  J.  L.  698,  78  Ati.  538; 
Weber  v.  Philadelphia,  etc.  R.  Co.  06  Atl. 
64. 

New  York, — Camlnez  v.  Brodclyn,  etc  R. 
Co.  127  App.  Div.  138,  111  N.  Y.  S.  384; 
Foley  V.  New  York  Central,  etc.  R.  Co.  132 
App.  Div.  606,  117  N.  Y.  S.  966 ;  McCullough 
V,  Pennsvlvania  R.  Co.  168  N.  Y.  S.  4. 

Ohio. — Toledo,  etc.  Central  Ry.  v.  Flip- 
pin,  32  Ohio  Cir.  Ct.  Rep.  765  (judgment 
affirmed  86  Ohio  St.  334,  99  N.  E.  1134); 
Pennsylvania  R.  Co.  v.  Stahl,  34  Ohio  Cir. 
Ct.  Rep.  167. 

OklaTiomu. — Cfaickasha  St.  R.  Co.  ▼.  Mar- 
shall, 43  Okla.  192,  141  Pac.  1172. 

Pennsylvania. — Walsh  v.  Altoona,  etc.  Elec- 
tric R.  Co.  232  Pa.  St.  479,  81  Atl.  551; 
Kammerdiener  v.  Raybum  Tp.  233  Pa.  St. 
328,  82  Atl.  464;  Sieb  v.  Central  Pennsyl- 
vania Traction  Co.  47  Pa.  Super.  Ct.  228. 

Tennessee, — James  v.  Memphis  St.  R.  Co. 
3  Tenn.  Civ.  App.  298. 

Virginia. — Southern  R.  Co.  v.  Jones,  88 
S.  E.  178. 

t7*a^.— Atwood  v.  Utah  Light,  etc  Co.  44 
Utah  366,  140  Pac.  137. 

Washington, — Cable  v.  Spokane,  etc  R.  Oi. 
60  Wash.  619,  97  Pac.  744,  23  L.R.A.(N.S.) 
1224 ;  Cathey  v.  SeaUle  Electric  Co.  58  Wash. 
176,  108  Pac.  443;  Leland  v.  Chehalis  Lum- 
ber Co.  68  Wash.  632,  123  Pac.  1086. 

West  Virginia, — ^Waxth  v.  Jackson  County 
Court,  71  W.  Vja.  184,  76  S.  E.  420. 

Canada, — ^Eisenhauer  v.  Halifax,  etc.  R. 
Co.  42  Nova  Scotia  426;  Loach  v.  British 
Columbia  Electric  R.  Co.  19  British  Columbia 
177. 

In  Hess  t.  Hoyt,  164  111.  App.  539,  the 
court  said:  ''Tlie  rule  is  that  the  negligence 
of  the  driver  oi  a  vehicle  is  not  to  be  im- 
puted to  a  guest  riding  with  him  while  per- 
sonally in  the  exercise  of  all  the  care  which 
ordinary  caution  requires  so  as  to  preclude 
the  guest  from  recovering  from  a  third 
person  for  personal  injuries  proximately  re- 
sulting from  his  negligence,  where  the  driver 
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is   not   the   agent   of   or   under   the   control 
of  the  passenger." 

The  same  rule  has  been  applied  in  the  case 
of  the  contributory  negligence  of  the  driver 
of  a  hired  conveyance.  Huntsville  v.  Phil- 
lips, 191  Ala.  524,  67  So.  664;  Birmingham- 
Tuscaloosa  Ry.  etc.  Co.  v.  Carpenter  (Ala.) 
69  So.  626;  Central  of  Georgia  R.  Co.  v. 
Jones  (Ala.)  70  So.  729;  Pujise  v.  Los 
Angeles  R.  Co.  12  Cal.  App.  207,  107  Pac. 
317 ;  Denver  City  Tramway  Co.  v.  Armstrong, 
21  Colo.  App.  640,  123  Pac.  136;  Field  v. 
Spokane,  etc.  R.  Co.  64  Wash.  445,  117  Pac. 
228. 

Where  a  husband  is  driving  with  his  wife, 
the  negligence  of  the  husband  will  not  be  im- 
puted to  his  wife,  if  she  is  without  fault, 
and  is  exercising  no  control  over  the  man- 
agement of  the  team  at  the  time  of  the  ac- 
cident. Chicago,  etc.  R.  Co.  v.  Biddinger 
(Ind.)  109  N.  E.  953;  Cleveland,  etc.  R.  Co. 
V.  Dukeman,  130  111.  App.  105;  Bohen  ▼. 
Chicago  City  R.  Co.  141  111.  App.  261;  Dud- 
ley v.  Peoria  R.  Co.  153  111.  App.  619;  Fisher 
V.  Ellston  (la.)  156  N.  W.  422;  Williams  ▼. 
Withington,  88  Kan.  809,  129  Pac.  1148; 
Louisville  R.  Co.  v.  McCarthy,  129  Ky.  814, 
112  S.  W.  925;  Livingston  v.  Pilley,  155  Ky. 
224,  169  S.  W.  666 ;  Denis  v.  Leviston,  etc.  R. 
Co.  104  Me.  39,  70  Atl.  1047;  Moon  v.  St. 
Louis  Transit  Co.  237  Mo.  425,  Ann.  Cas. 
1913A  183,  141  S.  W.  870;  Johnson  v.  Spring- 
field Traction  Co.  176  Mo.  App.  174,  161  S. 
W.  1193;  Toledo,  etc.  Central  Ry.  v.  Flippin, 
32  Ohio  Cir.  Ct.  Rep.  755  (judgment  affirmed 
86  Ohio  St.  334,  99  N.  E.  1134) ;  Kammer- 
diener  v.  Rayburn  Tp.  233  Pa.  St.  328,  82 
Atl.  464;  Eisenhauer  v.  Halifax,  etc.  R,  Co. 
42  Nova  Scotia  426. 

Where  a  son  is  driving  and  his  parent  is 
the  occupant,  it  has  been  held  that  the  negll- 
gence  of  the  son  will  not  be  imputed  to  the 
parent  if  the  parent  is  not  exercising  any 
control  over  the  son  at  the  time  of  the  ac- 
cident. Cincinnati,  etc.  Electric  St.  R.  Co.  v. 
Cook,  44  Ind.  App.  303,  88  N.  E.  76.  And 
likewise,  it  has  been  held  that  where  the 
parent  is  driving  and  his  child  is  the  occu- 
pant, the  negligence  of  the  parent  will  not  bo 
imputed  to  the  child.  Johnston  v.  Delano 
(la.)  164  N.  W.  1013;  Dudley  v.  Wabash  R. 
Co.  171  Mo.  App.  652,  154  S.  W.  462. 

The  negligence  of  the  driver  of  a  hose  car- 
riage has  been  held  not  imputable  to  a  fire- 
man riding  thereon.  Donnelly  v.  Chicago 
City  R.  Go.  131  111.  App.  302. 

The  fact  that  the  relation  of  fellow  serv- 
ants exists  between  the  driver  and  the  occu- 
pant does  not  cause  the  negligence  of  the 
driver  to  be  imputed  to  the  occupant  in  an 
action  against  a  third  person  who  is  not  their 
common  master.  Paducah  Traction  Co.  v. 
Sine,  111  S.  W.  356,  33  Ky.  L.  Rep.  792; 
Louisville  v.  Heitkemper,   169  Ky.   167,   183 


S.  W.  466;  Earp  v.  Phelps,  120  Md.  282,  87 
Atl.  806. 


Exceptions  to  Rule. 

Where  the  driver  of  the  vehicle  is  under 
the  direction  and  control  of  the  occupant,  the 
negligence  of  the  driver  is  imputable  to  the 
occupant.     Louisville  v.  Bott,  151  Ky.  678, 
162  S.  W.  629;   BoflU  v.  New  Orleans  Ry. 
etc.    Co.    136    La.    996,    66    So.    339,    L.R.A. 
1915C  419;  Moon  v.  St.  Louis  Transit  Co.  237 
Mo.   425,   Ann.   Cas.   1913A   183,   141   S.   W. 
870;  Landrum  v.  St.  Louis,  etc.  R.  Co.  (Mo.) 
178  S.  W.  273.     See  also  Louisville,  etc.  R. 
Co.  V.  Armstrong,   127  Ky.  367,  106  S.   W. 
473,  32  Ky.  L.  Rep.  252.     Thus  where  the 
driver  is  the   servant  of  the  occupant,  the 
negligence  of  the  driver  will  be  imputed  to 
the   occupant.     Moon   v.   St.   Louis   Transit 
Co.  237  Mo.  425,  Ann.  Cas.  1913A  183,  141 
S.  W.  870.    See  also  Louisville,  etc.  R.  Co.  v. 
Armstrong,  127  Ky.  364,  106  S.  W.  473,  32 
Ky.  L.  Rep.  252.     And  the  negligence  of  the 
driver  will   be  imputed  to  the   occupant  if 
the  occupant  is  actively  participating  in  con- 
trolling the  vehicle  at  the  time  the  injury 
is  inflicted.     Lopes  v.  Linch,  168  App.  Div. 
41,   163  N.  Y.  8.  673.     Where  it  appeared 
that  a  master  was  driving  a  vehicle  in  which 
his  servant  was  an  occupant,  and  one  was  to 
look  in  one  direction  for  trains  and  the  other 
in   another  direction,   it  was  held   that  the 
negligence  of  the  master  would  be  imputed  to 
the  servant.     Lundergan  v.  New  York  Cent, 
etc.  R,  Co.  203  Mass.  460,  89  N.  E.  625.     It 
has  been  held  that  the  burden  is  on  the  de- 
fendant to  prove  that  the  driver  was  the  serv- 
ant  of   the    occupant.     Mooa   v.    St.    Louis 
Transit,  237  Mo.  426,  Ann.  Cas.  1913A  183, 
141  S.  W.  870.    Where  the  relation  of  parent 
and  diild  existed  between  the  driver  and  the 
occupant,  it  has  been  held  that  it  is  easier  to 
infer  that  the  occupant  exercised  control  over 
the  driver  than  in  other  cases;  and  that  this 
is  especially  so  where  the  child  is  a  minor. 
Peabody  v.  Haverhill,  etc.  R.  Co.  200  Mass. 
277,    86    N.    E.    1051.     But   ordinarily,    the 
question,  whether  the  occupant  was  exercising 
control  over  the  driver,  is  one  of  fact  for  the 
jury.     Craig  v.  Chicago,  etc.  R.  Co.  97  Neb. 
686,  150  N.  W.  648;   Peabody  v.  Haverhill, 
etc.  R.   Co.  200  Mass.  277,   86  N.  E.   1061. 
Where  the  occupant  merely  gives  directions 
as  to  the  place  he  wishes  to  go,  it  has  been 
held  that  that  is  not  exercising  such  control 
over  the  driver   as  to   impute  the  driver's 
negligence  to  the  occupant.     Farrar  v.  Met- 
ropolitan St.  R.  Co.  249  Mo.  210,  166  S.  W. 
439. 

Another  exception  to  the  general  rule  ob- 
tains where  the  driver  of  a  vehicle  and  the 
occupant  thereof  are  engaged  in  a  joint  or 
common  enterprise.     In  that  case  the  negli- 
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gence  of  the  driver  will  be  imputed  to  the 
occupant.  Louisville,  etc.  R.  Co.  v.  Ann- 
Btrong,  127  Ky.  367,  106  S.  W.  473,  32  Ky.  L. 
Rep.  252.  And  see  the  reported  case.  Thus 
where  the  driver  and  the  occupant  were 
jointly  engaged  in  hauling  fodder  it  was  held 
that  the  n^ligence  of  the  driver  was  im- 
putable to  the  occupant.  Louisville,  etc.  R. 
Co.  V.  Armstrong,  127  Ky.  367,  105  S.  W. 
473,  32  Ky.  L.  Rep.  252.  And  see  the  re- 
ported case  wherein  it  appears  that  brothers 
had  hired  a  rig  and  agreed  to  share  equally 
the  expense  of  the  hiring.  But  in  Davis  v. 
Boston,  etc.  R,  Co.  214  Mass.  98,  100  N.  E. 
1032,  it  was  held  that  mere  gratuitous  serv- 
ices on  the  part  of  the  occupant,  such  as  lead- 
ing a  horse  behind  a  buggy  for  the  driver, 
does  not  create  a  joint  or  common  enterprise. 

Care  Required  of  Ocokipant, 

While  it  is  well  settled  that  the  negligence 
of  the  driver  of  a  vehicle  is  not  ordinarily  im- 
puted to  an  occupant  thereof,  it  is  equally 
well  settled  that  the  occupant  cannot  re- 
cover if  he  is  guilty  of  independent  contribu- 
tory negligence;  hence  it  is  essential  to  the 
right  of  an  occupant  of  a  vehicle  to  recover 
for  his  injuries  that  he  should  be  in  the 
exercise  of  reasonable  care  at  the  time  of  the 
accident.  Davis  v.  Chicago,  etc.  R.  Co.  159 
Fed.  10;  Fujise  v.  Los  Angeles  R.  Co.  12 
Cal.  App.  207,  107  Pac.  317;  Denver  City 
Tramway  Co.  v.  Armstrong,  21  Colo.  App. 
640,  123  Pac.  136;  Campbell  v.  Walker,  2 
Boyce  (Del.)  41,  78  Atl.  601;  Evans  v.  Wil- 
mington City  R.  Co.  7  Penn.  (Del.)  458,  80 
Atl.  634;  Chicago,  etc.  R.  Co.  v.  Biddinger 
(Ind.)  109  N.  E.  953;  Storm  v.  Cleveland, 
etc.  R.  Co.  156  III.  App.  88;  Hess  v.  Hoyt, 
164  111.  App.  639;  Peabody  v.  Haverhill,  etc. 
R.  Co.  200  Mass.  277,  85  N.  E.  1051 ;  Connor 
V.  Wabash  R.  Co.  149  Mo.  App.  675,  129  S. 
W.  777;  Mittelsdorfer  v.  West  Jersey,  etc. 
R.  Co.  77  N.  J.  L.  698,  73  Atl.  638;  Caminez 
V.  Brooklyn,  etc.  R.  Co.  127  App.  Div.  138, 
111  N.  Y.  S.  384;  Toledo,  etc.  Central  Ry.  v. 
Flippin,  32  Ohio  Cir.  Ct.  Rep.  755  (judgment 
affirmed  86  Ohio  St.  334,  99  N.  E.  1134) ; 
Pennsylvania  R.  Co.  v.  Stahl,  34  Ohio  Cir. 
Ct.  Rep.  157;  James  v.  Memphis  St.  R.  Co. 
3  Tenn.  Civ.  App.  298;  Southern  R.  Co.  v. 
Jones  (Va.)  88  S.  E.  178;  Atwood  v.  Utah 
Light,  etc.  Co.  44  Utah  366,  140  Pac.  137; 
Cable  V.  Spokane,  etc.  R.  Co.  60  Wash.  619, 
97  Pac.  744,  23  L.R.A.(N.S.)  1224.  The  cases 
are  not  entirely  clear  or  harmoniouB  as  to 
the  extent  of  care  to  be  exercised  by  the 
occupant.  But  it  has  been  held  that  it  is 
a  part  of  the  duty  of  the  occupant  of  a 
vehicle  to  observe  dangers  and  avoid  them  if 
possible  by  suggestion  or  protest  to  the  driver. 
Storm  V.  Cleveland,  etc.  R.  Co.  156  111.  App. 
88.    And  it  has  been  held  that  where  the  oc- 


cupant of  a  vehicle  knows  of  an  existing  or 
approaching  danger,  whether  it  is  known  or 
imknown  to  the  driver,  he  is  negligent  if  he 
fails  to  call  the  driver's  attention  to  it,  or  to 
try  in  some  way  to  avoid  it.  Warth  v.  Jack- 
son County  Ct.  71  W.  Va.  184,  76  S.  E.  420. 
What  is  reasonable  care  on  the  part  of  the 
occupant  under  the  circumstances,  is  gen- 
erally held  to  be  a  question  for  the  jury. 
Fujise  V.  Los  Angeles  R.  Co.  12  Cal.  App.  207, 
107  Pac.  317;  Denver  City  Tramway  Co.  v. 
Armstrong,  21  Colo.  App.  640,  123  Pac.  136; 
Illinois  Southern  R.  Co.  v.  Hamill,  128  111. 
App.  162  (judgment  affirmed  226  111.  88,  80 
N.  E.  745) ;  Cleveland,  etc.  R.  Co.  v.  Duke- 
man,  130  111.  App,  105;  Brown  v.  Chicago 
City  R.  Co.  153  111.  App.  242;  Odett  v.  Chi- 
cago City  R.  Co.  166  111.  App.  270;  Denis  v. 
Leviston,  etc.  R.  Co.  104  Me.  39,  70  Atl.  1047; 
Zalotuchin  v.  Metropolitan  St.  R.  Co.  127 
Mo.  App.  577,  106  S.  W.  548;  Mittelsdorfer 
V.  West  Jersey,  etc.  R.  Co.  77  N.  J.  L.  698, 
73  Atl.  538;  Foley  v.  New  York  Cent.  etc. 
R.  Co.  132  App.  Div.  506,  117  N,  Y.  S.  956; 
Chickasha  St.  R.  Co.  v.  Marshall,  43  Okla. 
192,  141  Pac.  1172;  Walsh  v.  Altoona,  etc. 
Electric  R.  Co.  232  Pa,  St.  479,  81  Atl.  551; 
Atwood  V.  Utah  Light,  etc.  Co.  44  Utah  366, 
140  Pac.  137.  But  the  circumstances  may 
be  such  that  the  occupant  may  be  guilty  of 
independent  contributory  negligence  as  a  mat- 
ter of  law.  Caminez  v.  Brooklyn,  etc.  R. 
Co.  127  App.  Div.  138,  111  N.  Y.  S.  384. 
Thus,  it  has  been  held  that  ordinary  care  on 
the  part  of  the  occupant  requires  him  to  look 
and  li^^en  for  approaching  trains  at  railroad 
crossings,  Pennsylvania  R,  Co.  v.  Stahl, 
34  Ohio  Cir.  Ct.  Rep.  157;  Southern  R.  Co. 
v.  Jones  (Va.)  88  S.  E.  178,  or  to  endeavor 
to  stop,  look  and  listen  before  crossing.  Cable 
v.  Spokane,  etc.  R,  Co.  50  W^ash.  619,  97 
Pac.  744,  23  L.R.A.(N.S.)  1224.  W^here  the 
occupant  of  the  vehicle  was  a  superior  serv- 
ant to  the  driver,  and  could  have  seen  an 
approaching  train  and  stopped  the  horse  be- 
fore crossing,  it  was  held  that  he  was  guilty 
of  independent  contributory  negligence  in  fail- 
ing to  do  so.  Klinczyk  v.  Lehigh  Valley  R. 
Co.  162  App.  Div.  270,  136  N.  Y.  S.  696. 
Where  both  the  driver  and  his  passenger  were 
engaged  in  looking  and  listening  for  approach- 
ing trains,  it  was  held  that  the  negligence  of 
each,  while  so  engaged,  must  be  regarded  as 
the  negligence  of  both  of  them.  Erie  R.  Co. 
V.  Hurlburst,  221  Fed.  907,  137  C.  C.  A.  477. 
But  see  Louisville,  etc.  R.  Co.  v.  Calvert,  170 
Ala.  565,  54  So.  184,  wherein  it  appeared  that 
a  daughter,  while  being  driven  by  her  father, 
was  injured  at  a  railroad  crossing.  In  that 
case  it  was  held  that  the  fact  that  the  fath- 
er's hearing  was  not  perfect  did  not  place  on 
the  daughter  the  responsibility  of  checking 
the  horse.  And  see  Georgia  R.  Co.  v.  Jones 
(Ala.)  70  So.  729,  wherein  it  was  held  that 
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an  occupant  of  a  wagon  having  no  c<»itrol 
over  the  driver  waa  not  negligent  in  failing 
to  stop,  look  and  listen  before  crosaing  a 
railroad  track.  Likewise  in  the  case  of 
Fujise  y.  Lob  Angeles  R.  Co.  12  Cal.  App. 
207,  107  Pac.  317,  it  was  held  that  the  oc- 
cupant of  a  vehicle  had  a  right  to  assume 
that  the  driver  was  competent,  and  hence  it 
could  not  be  said  a«  a  matter  of  law  that 
the  occupant  was  guilty  of  independent  neg- 
ligejace  in  failing  to  look  before  the  driver 
turned  across  a  street  car  track. 

Mule  in  Michigan  and  Wisconsin, 

A  doctrine  contrary  to  the  general  rule 
has  been  followed  in  Michigan,  where  the 
rule  is  well  settled  that  negligence  of  the 
driver  of  a  private  conveyance,  in  which  a 
person  of  mature  years  is  riding  as  a  volun- 
tary passenger,  is  imputable  to  the  latter, 
who  is  held  to  assume  the  risk  of  the  driver's 
negligence.  Lake  v.  Springfield  Tp.  (Mich.) 
153  N.  W.  690.  And  in  Wisconsin  it  has 
been  held  that  where  parents  intrust  an  in- 
fant to  the  care  of  its  grandparent,  who  is 
driving  a  vehicle,  the  negligence  of  the  grand- 
parent will  be  imputed  to  the  parents  when 
they  seek  to  recover  for  the  infant's  death. 
Kui^er  V.  Milwaukee  Electric  Ry.  etc.  Ck>. 
157  Wis.  107,  Ann.  Cas.  1916A  891,  146  N.  W. 
1133. 
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Kmlnent  Domain  —  Measure  of  BeooT« 
ery  —  Taking  of  Part  of  Tract. 

The  measure  of  damages  for  property  taken 
or  injured  under  eminent  domain,  where  part 
of  the  tract  is  taken,  is  the  fair  market  value 
of  the  part  taken,  considering  it  in  relation 
to  the  entire  tract,  together  with  such  other 
direct  damages  as  result  to  the  remainder  of 
the  tract  by  reason  of  the  situation  in  whi<^ 
it  is  left  by  the  taking  of  the  part  in  question, 
and  by  reason  of  such  improvements,  fenc- 
ing, etc.,  as  may  be  rendered  necessary  by 
the  taking  of  the  part,  in  the  establishment 
of  new  means  of  egress  and  ingress,  and 
otherwise  neceasary  for  the  reasonable  en- 
jo3mient  of  the  remainder  of  the  tract;  but 
such  direct  damages  shall  not  exceed  the  dif- 
ference between  the  fair  market  value  of  the 
vrhole  tract  immediately  before  the  taking 
Ann.  Cas.  1916E. — 44. 


and  the  fair  market  value  of  the  remainder 
immediately  after  the  taking. 

[See  10  R.  C.  L.  tit.  Emvnont  D<»n<Un  p. 
153.] 

Indirect  Damages  and  Benellta. 

In  arriving  at  the  damages  from  taking 
land  by  a  railroad  indirect  or  consequential 
benefits  may  not  be  deducted  from  the  direct 
damages,  but  if  they  exceed  the  indirect  or 
incidental  damages  resulting  from  a  prudent 
construction  and  operation  of  the  railroad, 
they  do  not  aflfect  the  amount  of  the  recovery, 
but  if  the  indirect  or  incidental  damages  re- 
sulting from  a  prudent  construction  and 
operation  of  the  railroad  do  exceed  the  con- 
sequential benefits,  there  may  be  included  in 
the  recovery  such  excess  of  incidental  dam- 
ages  over   consequential  benefits. 

[See  generally  Ann.  Cas.  1914B  478;  Id. 
612.] 

Evidence  —  Valne  of  Adjacent  Lands. 

Where  land  sought  to  be  condemned  for 
railroad  right  of  way  lay  along  a  creek,  and 
the  entire  tract  comprised  nearly  400  acres 
of  which  but  about  25  acres  was  bottom  land, 
and  the  railroad  ran  through  in  approximate- 
ly the  same  direction  as  the  creek,  testimony 
concerning  the  value  of  lands  in  that  com- 
munity is  relevant,  and  also  testimony  as  to 
the  relative  value  of  the  bottom  lands  apart 
from  the  remainder  of  the  tract. 

Proof  of  Offer  to  Buy  Remaininc  Land. 

Where,  in  proceeding  to  condemn  part  of  a 
tract  of  land,  the  owner  testified  that  the 
market  value  of  the  tract  before  the  taking 
was  $21,000,  and  that  the  value  of  the  re- 
mainder after  the  taking  was  $10,500,  an 
offer,  made  by  a  witness  for  the  railroad 
company  while  on  the  witness  stand,  to  pay 
the  owner  $21,000  for  the  land,  is  incompe- 
tent. 

[See  6  Ann.   Cas.   971.] 

Weight  of  Eridence  —  Nnmber  of  Wit- 
nesses. 

While  the  jury  is  to  be  guided  by  the  evi- 
dence, it  is  under  no  necessity  of  comparing 
the  number  of  witnesses,  and  rendering  ver- 
dict accordingly,  but  should  weigh  all  the 
testimony. 

[See  3  Ann.  Cas.  302.] 

Review  of  Facta. 

While  in  condemnation  proceedings  the 
weight  of  the  evidence  may  be  in  favor  of  the 
defeated  party,  if  there  is  any  evidence  to 
support  the  verdict,  it  will  not  be  disturbed 
unless  flagrantly  against  the  weight  of  the 
evidence,  and  disparity  in  the  number  of 
witnesses  will  not  justify  a  finding  that  it 
is  flagrantly  against  the  weight. 

Ooats  on  Appeal  —  Liability  of  Land- 


Ky.  St.  §  840.  provides  that  if  the  landown- 
er appeals  and  fails  to  increase  the  recovery 
beyond  the  amount  "awarded  in  the  county 
court,"  he  shall  pay  the  costs  of  the  appeal, 
but  if  he  increases  recovery  the  condemnor 
pays  the  costs  and  makes  similar  provision 
as  to  appeal  by  the  condemnor.  Section 
839  provides  tha^  when  a  railroad  company 
seeks  to  condemn  lands  and  either  party  ap^ 
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peals  "from  the  county  court,"  the  company, 
on  payment  of  tbe  damages  assessed  and  all 
costiB,  may  take  possession  of  the  land.  Held, 
that  as  no  provision  was  made  as  to  costs 
in  the  county  court,  the  circuit  court,  on 
appeal  to  it  from  the  county  court,  properly 
imposed  costs  in  the  county  court  on  the  con- 
demnor, following  the  rule  that  in  the  ab- 
sence of  statute  the  condemnor  should  pay 
costs. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Johnson  county. 

Condemnation  proceeding.  Big  Sandy  and 
Kentucky  River  Railroad  Company,  plaintiff, 
and  John  Music,  defendant.  From  judgment 
rendered,  defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Affibmed. 

J,  F.  Bailey  and  Fogg  ^  Kirk  for  appellant. 
H.  8.  Howes  and  0.  B,  Wheeler  for  appel- 
lee. 

[628]  Haxnah,  J. — ^The  Big  Sandy  k  Ken- 
tucky River  Railroad  Company  instituted  in 
the  Johnson  County  Court  a  proceeding  to 
condemn  a  strip  of  land  for  right-of-way  pur- 
poses through  the  farm  of  John  Music,  appel- 
lant herein,  having  been  unable  to  agree  with 
him  upon  compensation  therefor.  The  com- 
missioners appointed  by  the  county  court 
awarded  the  landowner  a  total  sum  of  four 
thousand  dollars.  He  and  the  railroad  com- 
pany both  filed  exceptions  to  the  report  of 
the  commissioners;  and  upon  a  trial  thereof 
in  the  county  court,  the  jury's  total  finding 
was  $2,500.  Music  appealed  to  the  circuit 
court,  where  a  trial  resulted  in  a  verdict  fix- 
ing his  compensation  and  damages  at  $2,300. 
He  appeals  from  the  judgment  entered  upon 
this  verdict. 

[629]  The  farm  owned  by  Music  lies  on 
Jennies  Creek,  and  comprises  nearly  four  hun- 
dred acres,  of  which  only  a  small  portion, 
probably  twenty-five  acres,  is  creek  bottom 
land,  the  remainder  being  hill  land.  The  rail- 
road right-of-way  runs  through  the  farm  in 
approximately  the  same  direction  as  the  creek, 
i.  e.,  up  the  creek  valley,  and  there  is  about 
five  acres  of  the  land  taken. 

1.  Appellant  contends  that  the  trial  court 
erred  in  permitting  appellee  to  show  by  its 
witnesses  the. fair  market  value  per  acre  of 
lands  in  that  community,  and  the  fair  market 
value  per  acre  of  the  bottom  lands  apart  from 
the  whole  tract  in  connection  with  it. 

The  measure  of  damages  for  property  tak- 
en, injured  or  destroyed  under  power  of  emi- 
nent domain  in  Kentucky,  where  part  of  the 
track  is  taken,  is  the  fair  market  value  of 
the  part  taken,  considering  it  in  relation  to 
the  entire  track,  together  with  such  other 
direct  damages  as  result  to  the  remainder  of 
the  tract  by  reason  of  the  sitnation  in  which 


it  is  left  by  the  taking  of  the  part  in  question, 
and  by  reason  of  such  improvements,  addition- 
al fencing,  etc.,  as  may  be  rendered  necessary 
by  the  taking  of  the  part,  in  the  establish- 
ment of  new  means  of  egress  and  ingress,  and 
otherwise  necessary  for  the  reasonable  enjoy- 
ment of  the  remainder  of  the  tract;  but  such 
direct  damages  shall  not  exceed  the  difference 
between  the  fair  market  value  of  the  whole 
tract  immediately  before  the  taking  and  the 
fair  market  value  of  the  remainder  immedi- 
ately after  the  taking.  Indirect  or  conse- 
quential benefits  may  not  be  deducted  from 
the  direct  damages;  but,  if  they  exceed  the 
indirect  or  incidental  damages  resulting  from 
a  prudent  construction  and  operation  of  the 
railroad,  they  do  not  affect  the  amount  of  the 
recovery;  but  if  the  indirect  or  incidental 
damages  resulting  from  a  prudent  construc- 
tion and  operation  of  the  railroad  do  exceed 
the  consequential  benefits,  there  may  be  in- 
cluded in  the  recovery  such  excess  of  inciden- 
tal damages  over  consequential  benefits.  Big 
Sandy  R.  Co.  v.  Dils,  120  Ky.  663;  27  Ky.  L. 
Rep.  952,  87  S.  W.  310;  Louisville,  etc  R. 
Co.  V.  Hall,  143  Ky.  497,  136  S.  W.  906; 
Broadway  Coal  Min.  Co.  v.  Smith,  136  Ky. 
725,  125  S.  W.  167,  26  L.RJl.(N.8.)  665. 

Inasmuch  as  the  recovery  for  direct  dam* 
ages  is  limited  by  the  difference  between  the 
fair  market  value  of  the  whole  tract  before 
the  taking,  and  the  fair  market  value  of  the 
remainder  after  the  taking,  we  think  testi- 
mony [630]  concerning  the  value  of  lands  in 
that  community  was  relevant,  as  well  as  that 
relative  to  the  value  of  the  bottom  lands  apart 
from  the  remainder  of  the  tract;  and  the 
court  properly  overruled  appellant's  objec- 
tions to  the  admission  of  this  testimony.  The 
value  of  similar  properties  in  the  same  vicini- 
ty was  relevant  to  the  issues  presented.  Pa- 
ducah  V.  Allen,  111  Ky.  361,  63  S.  W.  981,  23 
Ky.  L.  Rep.  701,  98  Am.  St.  Rep.  422.  If 
appellant's  farm  was  of  such  character  as  to 
render  it  more  valuable  than  other  similar 
lands  in  that  community,  appellant  could 
show  that  fact  and  thus  destroy  the  force 
of  the  testimony  of  which  complaint  is  made. 

2.  Appellant's  serious  contention  is  that 
the  verdict  is  against  the  weight  of  the  evi- 
dence. 

Upon  the  issues  as  to  the  amount  of  com- 
pensation to  which  appellant  was  entitled,  the 
evidence  was  conflicting,  and  sharply  so.  Ap- 
pellant himself,  for  instance,  testified  that 
the  market  value  of  his  farm  before  the  tak- 
ing was  $21,000,  and  that  the  fair  market 
value  of  the  remainder,  after  the  taking,  was 
$10,500;  while  the  last  witness  introduced  by 
appellee  testified  that  the  value  of  appellant's 
farm  before  the  taking  was  $6,000,  and  that 
after  the  taking  it  wa^  $21,000,  and  this  wit- 
ness, on  the  witness  stand,  offered  to  pay  de- 
fendant   the    last-mentioned    sum    therefor. 
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This  offer  was,  of  course,  incompetent,  and 
the  court  properly  excluded  it  from  the  jury. 
It  is  referred  to  here  merely  as  illustrating 
the  wide  difference  of  opinions  of  the  wit- 
nesses as  to  values. 

Upon  the  amount  of  damages,  the  appel- 
lant has  the  advantage  in  the  number  of  wit- 
nesses, and  all  his  witnesses  fix  the  damages 
at  a  much  greater  sum  than  that  fixed  by  the 
jury;  but  a  number  of  witnesses  for  appellee 
testified  that  the  farm  was  of  the  value  of 
$10,000  before  the  taking;  in  other  words, 
about  the  same  as  appellant  valued  it  at 
after  the  taking.  These  witnesses  also  testi- 
fied that  the  value  of  the  strip  taken  was 
$500  to  $750.  Some  of  them  testified  that 
the  farm  was  of  greater  value  after  the  tak- 
ing than  before. 

Tlie  jury  was  of  the  vicinage,  and  while 
they  were  required  to  be  guided  by  the  evi- 
dence, they  were  under  no  necessity  of  simply 
comparing  the  number  of  witnesses  on  each 
side  and  rendering  a  verdict  according  to  the 
numerical  superiority  thus  exhibited.  It  was 
their  peculiar  province  to  weigh  all  the  testi- 
mony and  to  reconcile  the  differences  of  opin- 
ion as  to  values,  and  in  the  [631]  domain 
of  fact  their  finding  is  conclusive.  They 
viewed  the  premises  themselves,  and  their 
verdict  was  within  $200  of  that  of  the 
jury  in  the  county  court,  the  jury  in  the 
county  court  having  also  had  a  view  of  the 
premises.  The  weight  of  the  evidence  may  be 
in  favor  of  the  defeated  party,  and  yet,  where 
there  is  any  evidence  to  support  the  verdict, 
it  will  not  be  disturbed  on  appeal  unless  it  is 
flagrantly  against  the  weight  of  the  evidence ; 
nor  is  a  mere  disparity  in  the  number  of  wit- 
nesses testifying  for  the  respective  parties 
sufficient  to  justify  a  finding  that  the  verdict 
is  flagrantly  against  the  weight  of  the  evi- 
dence. Eby  V.  Norris  (Ky.)  128  S.  W.  878; 
Henderson  v.  Lexington,  132  Ky.  390,  111  S. 
W.  318,  33  Ky.  L.  Rep.  703,  22  L.R.A.(N.S.) 
20 ;  Louisville,  etc.  R.  Co.  v.  White  Villa  Club, 
156  Ky.  452,  159  S.  W.  983. 

3.  By  the  judgment  of  the  circuit  court  ap- 
pellee railroad  company  was  required  to  pay 
all  the  costs  in  the  county  court,  although 
adjudged  a  recovery  against  appellant  for  the 
costs  in  the  circuit  court.  And  from  that 
part  of  the  judgment  requiring  it  to  pay  the 
costs  in  the  county  court  the  railroad  com- 
pany prosecutes  a  cross-appeal. 

Appellee  insists  that  as  both  parties  filed 
exceptions  to  the  report  of  the  commissioners 
in  the  county  court,  and  it  succeeded  in  the 
county  court  in  reducing  the  amount  of  dam- 
ages from  $4,000,  as  fixed  by  the  commission- 
ers, to  $2,500,  as  fixed  by  the  jury  in  the 
county  court,  it  should  have  judgment  for  its 
costs  accruing  after  the  filing  of  the  report 
of  the  commissioners. 

The  statutes  authorizing  the  condemnation 
of  private   property  by  railroads  seems  to 


make  no  special  provision  for  the  payment 
of  the  costs  in  the  county  court. 

In  a  number  of  the  States  the  rule  is  that 
where  the  condemnor  appeals,  the  landowner 
is  not  liable  for  the  costs  on  the  appeal,  even 
though  the  condemnor  succeeds  in  reducing 
the  damages  awarded,  upon  the  theory  that 
such  costs  are  merely  expenses  incurred  in 
ascertaining  the  compensation  to  which  the 
landowner  is  entitled,  and  that  as  the  land- 
owner by  the  constitution  is  entitled  to  just 
compensation  for  his  property,  the  expense  of 
ascertaining  the  amount  thereof  is  not  charge- 
able against  him.  This,  in  the  absence  of  a 
statute  to  the  contrary,  would  seem  to  be  an 
equitable  and  proper  rule. 

But  in  this  State  it  has  been  provided  by 
Seection  840,  Kentucky  Statutes,  that  if  the 
landowner  appeals  [632]  and  fails  to  increase 
the  recovery  beyond  the  amount  awarded  in 
the  county  court,  he  shall  pay  the  costs  of 
the  appeal,  but  if  he  succeeds  in  increasing 
the  recovery,  the  condemnor  must  pay  the 
costs  of  the  appeal ;  and  that  if  the  condemnor 
on  appeal  decreases  the  recovery,  the  landown- 
er shall  pay  the  costs  of  the  appeal,  while  if 
the  condemnor  fails  to  decrease  the  recovery 
on  appeal,  he  shall  pay  the  costs  of  the  ap- 
peal ;  but  nothing  is  said  in  that  section  con- 
cerning the  costs  in  the  county  court. 

Section  839,  Kentucky  Statutes,  provides 
that  when  the  railroad  company  seeks  to  con- 
demn land,  and  either  party  appeals  from  the 
county  court,  the  company  upon  the  payment 
of  the  damages  assessed  and  all  costs,  may 
take  possession  of  the  land  condemned.  In- 
ferentially  this  seems  to  cast  the  burden  of 
the  costs  in  the  county  court  upon  the  con- 
demnor; and  this  rule  is  established  by  the 
weight  of  authority  in  this  country. 

In  Lewis  on  Eminent  Domain,  Third  Edi- 
tion, Section  812,  it  is  said: 

'^It  seems  to  us  that  courts  should  be  guided 
by  the  following  principles  and  considerations 
in  the  matter  of  costs:  By  the  constitution 
the  owner  is  entitled  to  just  compensation  for 
his  property  taken  for  public  use.  He  is 
entitled  to  receive  this  compensation  before 
his  property  is  taken  or  his  possession  dis- 
turbed. If  the  parties  cannot  agree  upon  the 
amount,  it  must  be  ascertained  in  the  manner 
provided  by  law.  As  the  property  cannot  be 
taken  until  the  compensation  is  paid,  and  as 
it  cannot  be  paid  until  it  is  ascertained,  the 
duty  of  ascertaining  the  amount  is  necessarily 
cast  upon  the  party  seeking  to  condemn  the 
property,  and  he  should  pay  all  the  expenses 
which  attach  to  the  process.  Any  law  which 
casts  this  burden  upon  the  owner  should,  in 
our  opinion,  be  held  to  be  unconstitutional. 
.  .  .  When  the  compensation  has  once  been 
ascertained  by  a  competent  tribunal  at  the 
expense  of  the  condemning  party,  the  law 
has  done  all  for  the  owner  which  the  constitu- 
tion requires.    If  the  owner  is  given  a  right 
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of  appeal  or  review,  it  may  be  upon  such 
terms  as  to  costs  as  the  Legislature  may  deem 
just."  See  also  note  in  36  L.R.A.(N.S.)  624; 
and  note  in  1912C  Ann.  Cas.  533;  15  Cyc. 
973. 

In  proceedings  to  condemn  a  private  pass- 
way  the  costs  in  the  county  court  are  charge- 
able against  the  condemnor.  Vice  v.  Eden, 
113  Ky.  265,  68  S.  W.  125,  24  [633]  Ky.  L. 
Rep.  132,  construing  Kentucky  Statutes,  Sec- 
tions 895  and  4352.  And  the  same  rule  ap- 
plies in  proceedings  to  condemn  land  for  a 
public  road.  See  Kentucky  Statutes,  Section 
4299;  Acts  1914,  p.  344;  Rawlings  v.  Biggs, 
85  Ky.  251,  3  S.  W.  147,  8  Ky.  L.  Rep.  919; 
and  Broadway  Coal  Min.  Co.  v.  Smith,  136 
Ky.  725,  125  S.  W.  157,  26  L.R.A.(N.S.)  565, 
in  which  latter  case,  the  court  said: 

"In  cases  like  this  the  landowner  cannot  be 
charged  with  any  costs  in  the  county  court  al- 
though he  may  file  exceptions  to  the  commis- 
sioners' report  and  demand  a  jury  trial." 

The  trial  court  properly  charged  the  cost 
of  the  proceedings  in  the  county  court  upon 
appellee. 

Affirmed  both  on  the  original  and  on  the 
cross-appeal. 


NOTE. 

The  reported  case  holds  that  though  a  con- 
demnor  who  succeeds  on  appeal  from  the  con- 
firmation of  an  award  is,  by  the  express  terms 
of  a  statute,  entitled  to  costs  on  appeal,  the 
landowner  is  entitled  to  recover  all  his  costs 
in  the  court  wherein  the  award  is  originally 
confirmed  though  both  parties  appeal  to  that 
court  from  the  award  and  a  reduction  is 
ordered  on  the  appeal  of  the  condemnor.  The 
liability  of  a  landowner  for  costs  on  appeal 
in  an  eminent  domain  proceeding  is  discussed 
in  the  note  to  Peoria,  etc.  Traction  Co,  v. 
Vance,  Ann.  Cas.  1912C  532. 


TOWN  OF  AKROir 

V. 

McELUOOTT. 

Iowa  Supreme  Court  —  June  19,  1914. 
106  Iowa  207;  14:7  N,  W,  778. 


Mvnlolpal  Corporations  —  Powers. 

A  municipal  corporation  can  exercise  only 
such  power  as  is  conferred  on  it  expressly,  or 
such  as  arises  by  necessary  implication  as  in- 


cidental to  powers  expressly  granted,  or  such 
as  are  indispensable  to  the  purpose  of  itfl 
creation. 

Regulation  of  Electricians. 

Code,  §§  680,  695,  711,  empowering  munic- 
ipal corporations  to  adopt  ordinances  to 
carry  into  eflfect  duties  conferred,  and  to 
make  regulations  against  danger  from  ac- 
cidents by  tire  or  electrical  apparatus,  etc., 
does  not  authorize  a  town  owning  an  elec- 
tric light  plant  to  require  electric  wire  men 
to  procure  a  license,  and  to  execute  a  bond 
conditioned  on  their  indemnifying  the  town 
and  the  superintendent  of  public  works  from 
liability  for  any  damage  arising  from  any 
negligence  in  doing  their  work. 

[See  note  at  end  of  this  case.] 

Same. 

A  town  owning  an  electric  light  plant  may 
make  all  reasonable  rules  as  to  the  method  of 
doing  the  work  of  wiring,  and  provide  for 
inspection  prior  to  connection  with  its  sys- 
tem, and  require  omformity  to  standards 
reasonably  necessary  to  salel^r  and  efficiency. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Plymouth 
county:     Boise,  Judge. 

Prosecution  for  violation  of  municipal  ordi 
nance.  J.  E.  McElligott  convicted  on  trial  be- 
fore mayor.  On  appeal  to  district  court,  de- 
fendant discharged  on  ground  of  invalidity 
of  ordinance.  Plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.    Affikmed. 

T.  M,  Zvnk  for  appellant. 
McDuffie  d  Keenwn  for  appellee. 

[298]  EvAKS,  J.— Information  was  filed 
against  the  defendant  before  the  mayor  of 
the  town.  Such  information  sufficiently  indi- 
cates the  general  nature  of  the  prosecution 
and  is  as  follows: 

"The  defendant,  J.  E.  McElligott,  is  accused 
of  the  crime  of  doing  and  performing  an  act 
prohibited  by  the  ordinances  of  the  town  of 
Akron,  Iowa,  for  that  the  said  defendant,  J. 
E.  McElligott,  on  the  26th  day  of  September, 
in  1912,  at  the  town  of  Akron  aforesaid,  did 
engage  in  the  business  of  wiring  for  electrici- 
ty a  certain  house  in  the  said  town  of  Akron, 
to  wit,  the  residence  of  one  B.  F.  Wintersteen, 
and  did  wire  said  house  for  electricity,  and 
did  request  the  superintendent  of  public  works 
in  and  for  said  town  of  Akron  to  inspect  and 
pass  upon  the  said  wiring  for  the  purpose  of 
supplying  said  residence  with  electricity  from 
the  city  plant,  without  first  obtaining  a  li- 
cense to  do  such  wiring,  as  required  by  part 
16  of  section  2  of  Ordinance  No.  68  of  the 
town  of  Akron,  and  procuring  and  filing  the 
bond  required*  therein,  contrary  to  the  provi- 
sions of  the  ordinance  in  such  case  made  and 
provided  and  against  the  peace  and  diipiity 
of  the  town  of  Akron." 


^ 


AKRON  y.  McELLIGOTT. 
166  Iowa  mn. 


693 


Such  information  was  subsequently  amend- 
ed. For  the  [299]  purposes  of  our  discus- 
sion,  we  need  not  set  forth  such  amendment. 
The  plaintiff  was  the  owner  of  its  own  electric 
light  plant.  For  the  purpose  of  the  adminis- 
tration of  such  plant  and  the  use  of  its  prod- 
uct, it  adopted  certain  rules  and  regulations 
in  relation  thereto.  These  were  18  in  number, 
and  were  included,  duly  numbered,  in  section 
2  of  Ordinance  No.  68.  The  particular  parts 
of  this  ordinance  which  are  alleged  to  have 
been  violated  by  the  defendant  are  rules  15 
and  16,  which  are  as  follows: 

"Part  16 — ^Any  electric  wire  man  wishing 
to  do  business  in  connection  with  the  electric 
works  shall   before  receiving  license,   file  in 
the  office  of  the  town  clerk  a  petition  in  writ- 
ing, giving  his  name  and  that  of  each  member 
of  the  firm,  if  any,   and  place  of  business, 
asking  to  become  a  licensed  electric  wire  man 
of  the  said  town  of  Akron,  Iowa,  stating  his 
willingness  to  be  governed  in  all  respects  by 
the  rules  and  regulations  of  the  electric  light 
department  now  or  hereinafter  adopted  con- 
cerning his  business;   said  petition  shall  be 
signed  by  two  responsible  citizens  of  the  said 
town  vouching  for  the  business  capacity  and 
good  reputation  of  the  applicant  and  for  his 
worthiness  to  receive  a  license,  which  applica- 
tion shall  be  presented  to  the  council  at  their 
first  regular  meeting  thereafter,  and  if  ap- 
proved by  the  council,  the  mayor  shall  issue  a 
license  to  the  applicant  to  do  business  as  an 
electric  wire  man  in  the  said  town  of  Akron, 
Iowa.     Before  receiving  the  license  the  appli- 
cant shall  file  in  the  office  of  the  town  clerk 
a  bond  with  two  sureties,  to  be  approved  by 
the  town  council,  in  the  sum  of  one  thousand 
dollars   ($1,000.00),  conditioned  that  he  will 
indemnify  and  keep  harmless  the  said  town 
of   Akron,  Iowa,  and  the  superintendent  of 
public  works  from  all  liability  for  any  acci- 
dent and  damages  arising  from  any  negligence 
or  iinskillfulness  in  doing  or  protecting  his 
work   or  from  any  unfaithful  or  inadequate 
work  done  in  pursuance  of  this  license,  and 
that  he  will  pay  all  fines  that  may  be  imposed 
on  him  for  violation  of  any  rules  or  regula- 
tions adopted  by  said  town  or  superintendent 
of  public  works,  and  in  force  during  the  time 
of  his  license.    The  license  so  issued  shall  be 
in  full  force  and  effect  for  a  period  of  one 
year  from  the  date  of  issuance  thereof,  unless 
the  same  be  sooner  revoked  for  cause  shown." 
[300]  "Part  16 — Any  electric  wire  man  who 
shall  be  guilty  of  a  violation  of  any  of  the 
rnles   and  regulations  by  the  said  town,  or 
the  superintendent  of  public  works,  or  whose 
bond  shall  not  be  maintained  to  the  satisfac- 
tion of  the  said  town  council  shall  forfeit  his 
license.     A  forfeiture  of  the  license  of  any 
electric  wire  roan  shall  operate  as  a  suspen- 
sion  of  the  license  held  by  any  and  all  co- 
partners in  the  same  business,  or  of  any  per- 
son in  his  or  their  employ." 


The  case  was  tried  upon  a  stipulation  of 
facts.  This  included  a  stipulaticm  that  the 
defendant  *Vas  a  competent  electrician,  and 
possessed  the  necessary  knowledge  and  train- 
ing to  perform  the  work  which  he  performed," 
and  that  as  such  he  wired  two  residences  in 
the  town  of  Akron,  and  that  he  did  so  without 
complying  with  the  requirements  of  rules  15 
and  16,  above  set  forth.  No  question  is  raised 
but  that  his  work  was  in  fact  properly  per- 
formed, and  that  it  complied  with  every  re- 
quirement of  the  ordinance.  No  claim  is 
made  that  any  part  of  his  work  was  disap- 
proved by  the  inspector,  nor  that  it  could  have 
been  properly  disapproved  by  such  inspector 
in  any  other  respect  than  that  it  had  been 
done  by  the  defendant  without  first  comply- 
ing with  the  requirements  of  sections  15  and 
16.  The  contention  of  the  defendant  in  brief 
is  that  the  requirements  of  rules  15  and  16 
transcend  the  authority  of  the  municipal  cor- 
poration, and  that  such  requirements  are 
therefore  null  and  void.  This  contention  was 
sustained  by  the  trial  court. 

It  is  well  settled  that  the  power  of  a  mu- 
nicipal corporation  is  only  such  as  is  con- 
ferred upon  it  by  the  statutes,  and  that  it 
has  no  other  powers  than  are  so  conferred 
upon  it  by  express  legislative  grant,  or  such 
as  arise  by  necessary  implication  as  incidental 
to  powers  expressly  granted,  or  such  as  are 
indispensable  to  the  purpose  for  which  the 
municipality  was  created.  Burroughs  v. 
Cherokee,  134  la.  429,  109  N.  W.  876;  Chero- 
kee v.  Perkins,  118  la.  406,  92  N.  W.  68; 
Logan  V.  Pyne,  43  la.  524,  22  Am.  Rep.  261 ; 
Burlington  v.  Bumgardner,  42  la.  673;  Keo- 
kuk V.  Scroggs,  39  la.  447. 

[301]  We  inquire,  therefore,  first  by  what 
statute  the  power  was  conferred  upon  the 
plaintiff  municipality  to  enact  rules  15  and 
16  above  set  forth.  The  appellant  relies  upon 
Code,  sections  680,  695,  and  711.  These  are 
as  follows: 

*'Sec.  680.  Municipal  corporations  shall 
have  power  to  make  and  publish,  from  time 
to  time,  ordinances,  not  inconsistent  with  the 
laws  of  the  state,  for  carrying  into  effect  or 
discharging  the  powers  and  to  enforce  obedi- 
ence to  such  ordinances  by  fine  not  exceeding 
one  hundred  dollars,  or  by  imprisonment  not 
exceeding  thirty  days. 

"Sec.  696.  Cities  and  towns  .  .  .  shall 
have  the  general  powers  and  privileges  grant- 
ed, and  such  others  as  are  incident  to  munici- 
pal corporations  of  like  character,  not  incon- 
sistent with  the  statutes  of  the  state,  for  the 
protection  of  their  property  and  inhabitants, 
and  the  preservation  of  peace  and  good  order 
therein. 

'*Sec.  711.  They  shall  have  power  to  make 
regulations  against  danger  from  accidents  by 
fire  or  electrical  apparatus,  to  establish  fire 
limits,  and  to  prohibit  within  such  limits  the 
erection  of  any  bnilding  or  addition  thereto, 
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unless  the  outer  walls  be  made  of  brick,  iron, 
stone,  mortar,  or  other  noncombustible  ma- 
terial, with  fireproof  roofs,  and  to  provide  for 
the  removal  of  any  structure  erected  contrary 
to  such  prohibition." 

That  the  municipality  had  the  right  to 
make  all  reasonable  requirements  as  to  the 
nature  and  method  of  the  work  to  be  done, 
and  to  require  submission  to  appropriate  in- 
spection, and  to  require  the  elimination  of  all 
elements  of  danger  or  even  waste,  may  be 
conceded.  Nothing  of  this  kind  is  attempted 
in  the  rules  under  consideration.  These  rules 
do  not  purport  to  deal  with  the  merit  or 
method  of  the  work  to  be  done.  Thej  merely 
lay  artificial  and  arbitrary  requirements  up- 
on the  persona  who  are  to  be  permitted  to  do 
the  work  of  electric  wiring.  They  can  have 
no  practical  effect,  except  to  limit  the  number 
of  competent  persons  who  will  be  permitted 
to  do  the  required  work.  It  would  be  gro- 
tesque to  construe  the  cited  statutes  as  con- 
ferring power  upon  a  municipality  to  require 
a  $1,000  bond  from  a  competent  mechanic, 
conditioned  that  he  would  pay  all  [302]  fines 
which  might  be  imposed  against  him  for  a 
breach  of  the  ordinance.  He  could  as  well  be 
required  to  give  bond  to  keep  the  peace. 

We  think  it  too  clear  for  extended  argu- 
ment that  the  rules  in  question  are  not  within 
the  power  conferred  upon  a  municipality 
either  by  the  express  terms  of  any  statute  or 
by  necessary  implication. 

Appellant  places  reliance  upon  the  case  of 
Lane-Moore  Lumber  Co.  v.  Storm  Lake,  151 
la.  141,  130  N.  W.  924.  That  was  a  case  In- 
volving the  power  of  the  municipality  to 
establish  fire  limits,  and  to  enforce  reasonable 
regulations  to  that  end.  It  was  held  that 
the  requirement  for  permit  in  advance  of 
building  was  a  reasonable  regulation,  in  that 
it  amounted  only  to  an  approval  or  disap- 
proval in  advance  of  the  fireproof  character  of 
the  proposed  construction.  Such  an  inspec- 
tion of  proposed  plans  in  advance  operates  to 
the  advantage  of  the  proposed  builder,  and 
operates  to  his  protection  against  the  loss 
which  might  ensue  to  him,  if  condemnation  of 
his  plans  were  withheld  until  after  his  money 
was  expended  in  the  construction.  Such  regu- 
lation in  advance  is  also  necessary  to  the  pro- 
tection of  the  public  in  such  case.  Danger  to 
a  district  from  a  combustible  building  arises 
as  soon  as  the  construction  is  begun.  To  post- 
pone inspection  in  such  case  until  after  con- 
struction would  be  to  subject  the  district  to 
the  fire  hazard  during  the  period  of  construc- 
tion. The  only  other  alternative  is  to  inspect 
in  advance  the  proposed  plans,  and  to  require 
the  process  of  construction  to  conform  to  the 
results  of  the  inspection.  We  see  nothing 
in  such  case  which  will  lend  support  to  ap- 
pellant's contention  herein. 

No  question  is  raised  herein  but  that  the 
city  has  full  power  of  inspection  previous  to 


the  making  of  any  connection  with  its  system. 
It  may  thereby  require  conformity  to  such 
standards  as  are  reasonably  necessary  to  safe- 
ty and  efficiency.  Such  standards  being  met, 
and  all  the  work  being  properly  done,  as  is 
conceded  in  this  case,  it  is  beyond  the  concern 
of  the  city  to  inquire  [303J  who  did  it.  We 
think  the  trial  court  rightly  held  to  the  in- 
validity of  this  part  of  the  ordinance. 

II.  There  were  two  prosecutions  against 
the  same  defendant  for  violation  of  the  same 
ordinance  in  the  wiring  of  two  separate  build- 
ings of  different  owners.  Both  prosecutions 
were  dismissed  by  the  district  court.  Appeals 
to  this  court  were  taken  in  both  cases.  By 
agreement,  they  have  both  been  submitted  here 
upon  one  record;  both  cases  bearing  the  same 
title. 

The  order  of  the  district  court  in  each  case 
will  therefore  be 

Affirmed. 

All  the  Judges  concur. 

KOTEk 

State  or  Mm&ioipal  Reffolatioa.  of 
Eleotrioii 


A  municipal  regulation  requiring  every  per- 
son engaged  in  the  installation  of  electric  wir- 
ing to  obtain  a  permit^  and  prescribing  rules 
for  the  installation  of  wiring  is  a  valid  exer- 
cise of  the  police  power.     Collins  v^  District 
of  Ck)lumbia,  30  App.  Cas.  (D.  C.)   212;  To- 
ledo V.  Winters,  21   Ohio  Dec.   171;    Ex  p. 
Cramer,  62  Tex.  Crim.  11,  Ann.  Caa.  1913C 
588,  136  S.  W.  61,  36  L.R.A.(N.S.)   78.    See 
also  Electric  Imp.  Co.  v  San  Francisco,  45 
Fed.  593,  13  L.R.A.  131.  Compare  the  report- 
ed case  wherein  the  requirement  of  a  bond  of 
$1000  is  held  to  be  unreasonable.    In  Collins 
V.  District  of  Columbia,  supra,  it  waa  said: 
"The  express  object  of  the  r^rulation  is  to 
furnish   as   complete  protection   as  may  be 
practicable  against  the  great  danger  to  the 
public  consequent  upon  the  use  of  electrical 
lighting  and  power  that  has  become  so  gen- 
eral.   It  is  of  prime  importance  that  wiring 
for  the  purpose  of  introducing  the  electric 
current  in  either  new  or  old  buildings  shall 
be  permitted  only  upon  compliance  with  rea- 
sonable  rules   looking   to   safety.     For    this 
reason  the  occupant  of  a  building  is  required 
to  make  application  for  a  permit,  in  which 
he  must  deeignate  the  premises  and  describe 
the  proposed  construction.    .    .    .    It  is  only 
by  inspection  of  the  premises  and  the  charac- 
ter of  the  proposed  work,  before  granting  the 
permit,  that  the  danger  to  the  public  can  be 
properly   guarded   against.     The    additional 
right  to  control  the  installation  of  the  meter 
and  the  introduction  of  the  current  through 
the  same  would  not  answer  the  purpose,  be- 
cause the  chief  danger  necessarily  lies  in  the 
passage  of  the  current  through  the  wiring  sys- 
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tem,  any  defects  in  which  would  then  be  con- 
cealed from  view.  The  power  to  enact  the 
regulation  to  tlie  full  extent  of  the  meaning 
that  has  been  given  to  sec.  2  is,  we  think, 
conferred  by  the  Act  of  Congress  pursuant  to 
which  it  was  promulgated  by  the  commission- 
ers. Nor  can  the  regulation,  as  interpreted, 
be  regarded  as  unreasonable  in  the  sense  that 
it  is  unnecessary  and  oppressive  restriction 
of  the  ordinary  rights  of  property.  The  im- 
portance and  necessity  of  guarding  against 
fires  and  their  communication  to  adjacent 
buildings  in  towns  and  cities  have  always 
been  regarded  as  within  the  police  power. 
That  this  power  extends  to  the  provision  of 
regulations  controlling  the  introduction  of 
the  dangerous  agency  of  electricity  for  light 
and  power  purposes  in  buildings  is  apparent. 
It  is  quite  true  that  the  owner  of  a  building 
might  without  let  or  hindrance,  as  contended, 
erect  wires  along  his  walls  for  ordinary  pur- 
poses of  convenience;  but  when  he  erects  or 
strings  them  for  the  express  purpose  of  there- 
after introducing  an  electric  current,  a  differ- 
ent rule  applies.  The  requirement  that  this 
shall  not  be  done,  save  after  inspection  and 
approval  by  the  municipal  authorities,  is 
clearly  a  reasonable  exercise  of  the  police 
power  on  behalf  of  the  public  safety."  In 
Toledo  v.  Winters,  supra,  the  court  said: 
"But  it  is  further  urged  that  by  sec.  422 
which  provides  in  substance  that  the  electri- 
cal inspector  shall  adopt  and  promulgate 
proper  rules  and  requirements  for  the  installa- 
tion of  electrical  wiring  and  appurtenances, 
and  that  all  electrical  construction,  material 
and  appliances  shall  be  constructed  and  in- 
stalled in  conformity  with  the  rules  and  re- 
quirements of  the  National  Electrical  Code 
is  void,  because  it  delegates  legislative  power 
to  the  inspector  and  to  the  National  Board  of 
Fire  Underwriters.  It  is  stated  in  6  Am.  k 
Eng.  Enc.  of  Law  (2d  ed.)  1029  that:  'There 
is  no  constitutional  reason  why  legislative 
functions  which  are  merely  administrative  or 
executive  in  their  character  should  not  be 
delegated  by  that  branch  of  the  government 
to  other  departments,  or  to  bodies  created  by 
it  for  that  purpose.  A  distinction  is  drawn 
between  a  delegation  of  power  to  make  the 
law,  involving  necessarily  a  discretion  as  to 
what  it  shall  be,  and  a  grant  of  authority 
relative  to  its  execution,  though  the  latter 
involves  the  exercise  of  discretion  under  and 
in  pursuance  of  the  law.'  Laws  under  the 
police  powers  have  often  been  sustained  in 
which  other  officers  or  boards  have  been  in- 
structed or  permitted  to  make  regulations  to 
carry  t^cm  into  effect.  In  Martin  v.  Wither- 
spoon,  136  Mass.  175,  178,  the  court  say: 
'Such  regulations  (in  that  case  pilotage  regu- 
lations) are  in  the  nature  of  police  regula- 
tions, the  making  of  which  within  defined 
limits  may  be  entrusted  to  other  bodies  than 
the  legislatiu'e.' 


But  in  State  v.  Gantz,  124  La.  535,  50  So. 
524,  24  L.R.A.(N.S.)  1072,  a  statute  which  re- 
quired that  a  license  should  be  procured  by 
every  electrician  before  he  practiced  his  pro- 
fession, but  which  exempted  lighting  and  elec- 
tric railway  companies  and  the  department 
of  police  and  public  buildings  of  the  city  of 
New  Orleans  from  its  provisions,  was  de- 
clared to  be  discriminatory  and  therefore  un- 
constitutional. The  court  said:  "The  right 
to  work  cannot  be  restrained  without  reason. 
Constituted  authorities  have  been  careful  not 
to  sanction  unreasonable  interference  with  the 
right.  Here  not  only  there  is  no  good  reason, 
but  there  is  discrimination.  Why  should 
the  companies  and  the  department  before 
named  have  the  right  to  employ  unlicensed, 
untrained,  and  even  ignorant  electricians,  if 
they  choose,  while  the  average  owner  or  em- 
ployer, who  does  not  come  within  the  exemp- 
tion, must  employ  only  a  licensed  electrician? 
To  extend  the  inquiry  further  on  the  same 
line:  Why  should  an  electrician  who  has  no 
license  be  able  to  find  employment  with  these 
companies  and  departments,  while  if  another 
electrician,  equally  as  competent,  is  called  up- 
on by  another  owner  or  employer,  he  must 
produce  a  license  or  lose  the  opportunity  to 
work  and  earn  a  livelihood?  Class  legislation, 
discriminating  against  some  and  favoring 
others,  is  prohibited.  Barbier  v.  Connolly, 
113  U.  S.  27,  5  S.  Ct.  357,  28  U.  S.  (L.  ed.) 
923.  And,  it  follows,  equally  prohibited  is 
legislation  permitting  a  company  or  a  depart- 
ment of  public  works  to  employ  one  class  of 
artisans,  and  denying  to  this  class  and  to 
others  in  similar  situations  to  work  for  other 
owners  and  employers.*' 

In  Wichita  Electric  Co.  y.  Hinckley  (Tex.) 
131  S.  W.  1192,  it  was  held  that  an  ordinance 
providing  for  the  licensing  of  electricians  con- 
ferred the  power  to  revoke  a  license  on  the 
city  recorder  and  that  the  power  could  not 
be  exercised  by  the  counciL 
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Carriers    of    Ooods    —    Demnrrace 
Power  of  State  to  Res^^^te. 

By  Act  June  20,  1906,  c.  3591,  34  Stat.  584 
(Fed.  St.  Ann.  1900  Supp.  p.  255)  the  Inter- 
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state  Commerce  CommiBion  Act  was  amended 
by  section  1  so  as  to  define  the  term  ''trans- 
portation" to  include  cars,  yehicles,  and  all 
instrumentalities  and  facilities  for  the  car- 
riage of  goods  and  all  services  in  connection 
with  the  receipt,  delivery,  elevation,  and 
transfer  in  transit,  etc.,  requiring  that  the 
carrier  shall  provide  such  transportation  on 
reasonable  request  and  establish  just  and  rea- 
sonable rates  applicable  thereto.  Section  6 
declares  that  the  schedules  printed  and  filed 
by  the  carrier  shall  contain  a  classification 
of  freight  in  force,  and  shall  state  separate- 
ly all  terminal,  storage,  icing  charges,  or 
the  value  of  service  rendered  to  the  pas- 
senger, shipper,  or  consignee.  Held,  that  ter- 
minal and  storage  charges  include  demur- 
rage, and,  the  Interstate  Commerce  Commis- 
sion having  tentatively  approved  the  revised 
car  demurrage  rules  adopted  by  the  Ameri- 
can Railroad  Association,  the  state  Legisla- 
ture had  no  jurisdiction  to  pass  Pub.  Acts 
1911,  No.  173,  §  1,  amending  Pub.  Acts 
1909,  No.  300,  §§  3,  8,  so  far  as  they  at- 
tempted to  confer  on  the  State  Railroad  Com- 
missions power  to  adopt  and  enforce  dif- 
ferent demurrage  rules  applicable  to  inter- 
state commerce. 

[See  note  at  end  of  this  case.] 

Same. 

A  state  railroad  commission  having  adopt- 
ed demurrage  rules  under  authority  con- 
ferred by  Pub.  Acts  1911,  No.  173,  §  1, 
amending  Pub.  Acts  1909,  No.  300,  §§  3,  8, 
such  riiles,  though  applicable  to  interstate 
conunerce,  are  valid  and  applicable  to  in- 
trastate shipments,  in  the  absence  of  evi- 
dence presented  by  an  objecting  carrier  to 
show  their  unreasonableness,  under  Pub.  Acts 
1909,  No.  300,  §  26,  providing  that,  in  all  ac- 
tions under  such  section  to  avoid  orders  of 
the  Commission,  the  burden  of  proof  shall  be 
on  the  complainant  to  show,  by  clear  and 
satisfactory  evidence,  that  the  order  is  un- 
lawful or  unreasonable. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Wayne  county: 
Hallt,  Judge. 

Action  for  injunction.  Michigan  Central 
Railroad  Company  et  al.,  plaintiffs,  and  Mich- 
igan Railroad  Commission,  defendant.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Modified. 

Beaumont f  Smith  d  Ha/rris  and  Orani  Fel- 
lows for  appellant. 

Taylor y  Delbridge  d  Behr  for  appellees. 

[7]  Stone,  J. — This  cause  deals  with  the 
power  of  the  defendant  to  promulgate  rules 
covering  car  service  and  demurrage,  applica- 
ble to  shipments  of  freight  loaded  or  unload- 
ed, in  Michigan,  and  the  validity  of  the  rules 
promulgated  by  the  defendant  on  July  5, 
[8]  1912.  The  history  of  the  controversy  is 
somewhat  lengthy  and  involved. 


As  early  as  January  1,  1909,  the  railroads 
of  the  lower  peninsula  of  the  State  promul- 
gated and  placed  in  effect  a  set  of  demurrage 
rules  applicable  to  both  State  and  interstate 
business  in  Michigan.  Those  rules  were  con- 
tained in  tariffs  regularly  filed  by  the  rail- 
roads, with  both  the  defendant  and  the  In- 
terstate Commerce  Commission. 

During  the  year  1909  the  National  Asso- 
ciation of  Railroad  Commissioners,  composed 
of  the  railroad  commissioners  of  the  several 
States,  and  the  Interstate  Commerce  Com- 
mission, gave  consideration  to  the  formula- 
tion of  a  code  of  car  service  and  demurrage 
rules.  This  code  was  finally  adopted  by  that 
association,  and  was  tentatively  approved  by 
the  Interstate  Commerce  Commission,  on  De- 
cember 18,  1909.  The  Michigan  railroads  de- 
cided to  adopt  these  rules,  and  announced 
them  to  be  effective  May  1,  1910,  and  pub- 
lished their  tariffs  and  filed  them  as  required 
by  law.  In  the  meantime  the  defendant  had 
under  consideration,  on  a  complaint  pending 
before  it,  the  formulation  of  a  set  of  de- 
murrage rules,  and  on  February  3,  1910,  it 
promulgated,  by  an  order,  such  a  set  of  rules 
to  be  effective  March  1,  1910,  accompanied 
by  an  opinion  as  to  its  power,  and  as  to  the 
reasonableness  of  its  rules. 

Upon  March  1,  1910,  a  bill  of  complaint 
was  filed  in  the  circuit  court  for  the  countr 
of  Wayne,  in  chancery,  by  a  number  of  rail- 
road companies,  which-  are  likewise  parties 
complainant  in  the  instant  case,  praying  thai 
the  defendant  be  restrained  from  enforeiiii? 
the  rules  it  had  promulgated  to  be  effective 
on  that  date.  The  bill  charged  in  substanee 
that  the  defendant,  under  the  act  by  which  it 
was  created,  had  no  authority  to  make  such 
rules;  that  the  rules  themselves  were  a  bur- 
den upon  interstate  commerce;  and  that,  by 
the  express  terms  of  the  act,  the  defendant 
coDoanission  [9]  was  limited  in  its  power  over 
transportation  to  the  transportation  of  prop- 
erty between  points  within  the  State  of  Michi- 
gan. The  defendant  demurred  to  this  bill 
of  complaint.  Upon  a  hearing  in  tlie  circuit 
court  a  decree  was  entered  sustaining  the 
demurrer.  Upon  an  appeal  to  this  court  by 
complainants,  the  decree  of  the  lower  court 
was  reversed,  and  it  wa«  held  in  eubstaace 
that  the  statute  (Act  No.  300,  Pub.  Acts 
1909)  limited  the  authority  of  the  defendant 
to  the  regulation  of  transportation  within  the 
State  of  Michigan.  Ann  Arbor  R.  Co.  v. 
Michigan  R.  Commission,  163  Mich.  49,  127 
N.  W.  746.  Justice  Blair,  writing  the  opin- 
ion, said: 

''It  is  apparent,  therefore,  that,  by  the 
terms  of  the  act  creating  the  defendant  and 
defining  its  powers,  its  authority  to  promul- 
gate demurrage  rules  is  limited  to  cases  where 
the  property  has  been  or  is  to  be  transported 
'between  points  within  this  State.'     It   be- 
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eomea  uzmecesBary,  therefore,  to  consider  the 
power  of  the  legislature  to  grant  the  au- 
thority claimed  for  the  defendant  or  the  other 
interesting  questions  discussed  in  the  briefs 
of  counsel,  since  the  limitations  of  the  act 
creating  it  negative  any  authority  on  the  part 
of  defendant  to  e8taj[>li&h  and  enforce  de- 
murrage rules  where  the  transportation  is 
interstate." 

This  opinion  was  handed  down  September 
28,  1910.  As  the  law  then  stood,  it  is  there- 
fore res  adjudioata  that  the  defendant  had  no 
jurisdiction  over  demurrage  upon  interstate 
shipments. 

However,  by  Act  No.  173,  Public  Acts  of 
1911  (3  How.  Stat.  [2d  ed]  §§  6626,  6531), 
sections  3  and  8  of  the  act  under  which  the 
defendant  was  organized  were  amended,  so 
that  they  read  as  follows;  the  amendments 
appearing  in  italics: 

''Sec.  3  (d).  The  provisions  of  this  act 
shall  apply  to  the  transportation  of  pas- 
sengers and  property  between  points  within 
this  State,  and  to  the  receiving,  switching, 
delivering,  storing  and  handling  of  such  [10] 
property,  and  to  all  charges  connected  there- 
with, including  icing  and  mileage  charges: 
Provided f  however,  that  this  provision  shall 
not  be  construed  as  a  limitation  on  the  au^ 
thority  of  the  commission  created  hy  this 
act  to  prescribe  oar  service  and  dermirrage 
rules  applicable  to  all  traffic  beginning  or 
ending  within  this  State.** 

"Sec.  8.  Every  railroad  shall,  when  within 
ita  power  so  to  do,  and  upon  reasonable 
notice,  furnish  suitable  cars  to  any  and  all 
persons  who  may  apply  therefor,  for  the 
transportation  of  any  and  all  kinds  of  freight 
in  car  load  lots.  .  .  .  The  commission 
shall  have  power  to  make  and  enforce,  and 
shall  make  and  enforce  reasonable  regulations 
for  the  furnishing  and  distribution  of  freight 
cars  to  shippers  and  switching  the  same,  and 
for  the  loading  and  unloading  thereof,  and 
for  the  weighing  of  the  cars  and  the  freight 
offered  for  shipment  over  any  line  of  railroad 
and  shall  fix  a  reasonable  per  diem  demur- 
rage to  be  paid  for  the  detention  of  cars 
by  shipper  or  consignee  {which  said  par  serv- 
ice and  demurrage  rules  and  regulations 
sfiall  be  applicable  to  all  traffic  whether  the 
same  begin  or  end  within  the  State  of  Michi- 
gan), and  for  the  failure  or  delay  of  the 
railroad  in  the  furnishing  of  such  cars,  and 
for  the  failure  of  the  railroad  to  move  the 
cars  the  number  of  miles  per  day  as  ordered 
by  the  commission." 

At  the  time  of  the  above  legislation, 
the  present  case  was  pending  in  the  cir- 
cuit court,  but  the  bill  of  complaint  was 
so  framed  as  to  raise  only  the  question 
of  the  power  of  the  defendant  to  enforce 
its  demurrage  rules  as  to  intrastate  com- 
merce. 


An  order  had  been  entered  on  handing 
down  our  decision  in  the  Ann  Harbor  Rail- 
road Co.  Case,  modifying  the  previous  injunc- 
tion, and  permitting  the  railroad  companies 
to  make  effective,  on  interstate  business,  the 
rules  known  a^  the  uniform  rules,  and  per- 
mitting the  defendant  to  enforce  upon  State 
business  the  rules  it  had  promulgated. 

In  view  of  the  State  legislation  above  re- 
ferred to,  the  complainants,  on  September  2, 
1911,  filed  an  [11]  amended  bill  of  com- 
plaint>  setting  forth  the  foregoing  proceed- 
ings, and  charging  that  the  defendant  claimed 
that  it  had  the  power  to  enforce  its  rules 
upon  both  State  and  interstate  business  in 
Michigan;  that  the  freight  cars  of  complain- 
ants could  not  be  detained  without  unlawfully 
burdening  interstate  commerce;  that  defend- 
ant had  no  authority  to  promulgate  its  rules 
as  to  interstate  commerce;  that  the  power 
of  the  defendant  waa  limited  to  State  traffic; 
that  no  other  power  had  ever  been  conferred 
on  it  by  the  State  legislature;  that  the 
legislature  had  no  authority  to  confer  any 
power  upon  the  defendant  to  affect  demur- 
rage; that  the  said  act  of  the  legislature 
of  1911,  purporting  to  extend  the  power  of 
the  defendant,  in  that  respect,  was  beyond 
the  power  of  the  legislature;  that  interstate 
commerce  began  with  the  loading  of  the 
property  intended  for  interstate  shipment, 
and  continued  until  it  was  unloaded;  that 
the  Interstate  Commerce  Commission  had 
complete  jurisdiction  over  interstate  com- 
merce; that  the  rules  promulgated  by  the 
defendant  would  constitute  a  burden  upon 
interstate  commerce;  that  the  rules  so  pro- 
mulgated gave  an  advantage  to  shippers  in  in- 
trastate commerce;  that  the  allowance  of  ex- 
tra time  would  afford  such  an  advantage, 
would  increase  the  expense  to  the  railroads, 
cause  trouble  and  annoyance  in  the  handling 
of  oars,  greatly  increase  the  expense  of  the 
carriers  under  the  interchange  agreement, 
and  delay  the  use  of  cars;  and  that,  in 
such  respects  as  the  Michigan  rules  differ 
from  the  uniform  rules,  they  would  consti- 
tute a  burden  upon  interstate  commerce. 
The  defendant  answered  the  amended  bill, 
admitting  that  it  claimed  authority  to  pro- 
mulgate rules,  but  denying  that  the  rules  it 
had  promulgated  would  materially  extend 
the  time  within  which  cars  would  be  de- 
tained. It  admitted  the  amendment  of  the 
statute  of  1911,  and  declared  that  the  legis- 
lature had  power  [12]  to  confer  the  au- 
thority therein  attempted  to  be  conferred 
on  the  defendant;  that  under  this  amend- 
ment the  defendant  had  authority  to  pro- 
mulgate rules  applicable  to  both  State  and 
interstate  commerce,  and  denied  that  its 
rules  were  a  burden  upon  interstate  com- 
merce, or  would  cause  any  inequality  or  dis- 
crimination. 


698 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


On  October  6,  1911,  the  defendant  reissued 
Its  order  directing  that  its  demurrage  rules 
should  become  effectual  on  both  State  and 
interstate  business,  and  on  January  31,  1912, 
the  complainants  again  amended  their  bill 
of  complaint,  calling  attention  to  the  mak- 
ing of  this  order,  and  praying  for  an  injunc- 
tion, and  on  February  7,  1912,  an  injunction 
was  issued  restraining  the  defendant  from 
making  effectual  its  said  order  of  October  5, 
1912. 

Under  an  order  of  reference  theretofore 
entered,  the  parties  proceeded  to  take  proofs, 
and,  these  having  been  completed,  the  court 
entered  an  order,  on  June  22,  1912,  refer- 
ring to  the  defendant  the  testimony  and 
proofs,  in  accordance  with  the  provisions  of 
the  act  of  1909.  On  July  5,  1912,  the  de- 
fendant entered  an  order  which  recited  the 
proceedings  that  had  been  taken  before  it, 
and  the  fact  that  the  proofs  had  been  certi- 
fied to  it^  and  had  been  examined;  that  the 
demurrage  rules  established  by  the  railroad 
companies  in  Michigan  were  unreasonable 
and  justly  discriminatory,  and  the  defendant 
promulgated  a  new  set  of  rules,  which  ap- 
pear in  the  record  and  are  known  as  the 
rules  of  July  5,  1912.  Later,  and  on  August 
21,  1912,  on  application  of  complainants, 
the  court  issued  an  injunction  against  the 
defendant,  forbidding  it  to  enforce  its  new 
rules  of  July  6th.  While  this  litigation  had 
been  progressing,  the  so-called  uniform  rules, 
or  national  car  demurrage  rules,  had  been 
the  subject  of  frequent  discussion  by  the  Na- 
tional Association  of  Railroad  Commissioners, 
by  the  American  Railroad  [13]  Associa- 
tion, and  by  the  Interstate  Commerce  Com- 
mission. The  American  Railroad  Associa- 
tion had  issued  certain  explanations  of  these 
rules  and  had  adopted  the  rules  them- 
selves and  had  modified  them  from  time  to 
time.  Finally,  on  June  3,  1912,  the  Inter- 
state Commerce  Commission  issued  its  bul- 
letin to  the  effect  that  it  had  tentatively  in- 
dorsed such  revised  rules.  That  bulletin 
reads  as  follows: 

'interstate    Commerce   Commission. 
"Washington,  D.  C.  June  3,  1912. 

'Tlevised  National  Car  Demurrage  Rules. 

"The  American  Railway  Association  on 
May  15,  1912,  adopted  a  revised  set  of  na- 
tional car  demurrage  rules,  that  being  the 
designation  used  by  the  American  Railway 
Association  for  the  uniform  demurrage  code 
tentatively  approved  by  the  commission  on 
December  18,  1909,  and  also  a  revised  set  of 
the  explanations  to  the  national  car  demur- 
rage rules  tentatively  approved  on  April  11, 
1911. 

'The  Interstate  Commerce  Commission, 
recognizing  the  great  benefits  to  be  derived 
from    uniformity    in    car    service    rules,    is 


desirous  of  lending  its  influence  to  the  move- 
ment. The  commission  therefore  tentatively 
indorses  the  revised  rules  and  explanations 
thereto  adopted  by  the  American  Railway 
Association  and  recommends  that  they  be 
made  effective  on  interstate  transportation 
throughout  the  country.  This  action  is  of 
course  subject  to  the  right  and  duty  of  the 
coQunission  to  inquire  into  the  legality  and 
reasonableness  of  any  rule  or  rules  which 
may  be  made  the  subject  of  complaint. 
"By  the  Commission: 

[Seal.]  "John  H.  Marble,  Secretary.** 

The  above-mentioned  rules  had  their  ex- 
planation, and  the  defendant's  revised  rules 
promulgated  July  6,  1912,  are  published  in 
the  record  in  parallel  columns.  The  testi- 
mony having  been  returned  to  the  court,  by 
the  defendant  with  its  revised  rules,  the  case 
came  on  for  hearing,  and  the  learned  circuit 
judge  found  that  tlie  bill  of  complaint  was 
well  founded,  and  [14]  that  its  prayer  should 
be  granted.  A  decree  was  entered  reciting 
that  it  appeared  to  the  court  "that  the  State 
of  Michigan  and  the  defendant  are  without 
any  power,  jurisdiction,  or  authority  to  pro- 
mulgate, establish,  or  enforce  demurrage  rules 
as  to  the  transportation  of  property  in  com- 
merce with  foreign  nations  and  among  the 
several  States,  and  the  movement  and  use  of 
cars,  vehicles,  and  other  instrumentalities 
therefor,  referred  to  in  said  bill  of  complaint 
as  interstate  commerce,  or  to  establish  de- 
murrage rule  applicable  to  all  traffic  be- 
ginning or  ending  within  the  State  of  Michi- 
gan, and  it  further  satisfactorily  appearing 
that  it  is  impossible  to  have  two  sets  of  de- 
murrage rules  in  existence  within  the  State 
of  Michigan,  one  affecting  interstate  traffic 
as  aforesaid,  and  the  other  affecting  trans- 
portation for  hire  of  property  in  commerce 
wholly  between  points  within  the  State  of 
Michigan,  referred  to  in  said  bill  of  complaint 
as  intrastate  commerce,  and  materially  dif- 
fering from  each  other,  without  the  latter 
becoming  a  material  burden  upon  and  regu- 
lation of  interstate  commerce,  and  it  satis- 
factorily appearing  to  the  court  tiiat  the 
rules  promulgated  and  proposed  to  be  en- 
forced by  said  defendant,  as  set  forth  in 
said  amended  bill  of  complaint,  would,  if 
enforced,  constitute  a  material  burden  upon 
and  regulation  of  interstate  commerce,"  etc., 
the  defendant  was  perpetually  restrained 
from  promulgating,  enforcing,  or  attempting 
to  establish  or  enforce  its  said  demurrage 
rules.     The  defendant  has  appealed. 

By  reference  to  the  two  sets  of  rules,  the 
uniform  rules,  as  finally  revised,  and  the 
Michigan  Railroad  Commission  rules,  as  re- 
vised on  July  6,  1912,  it  may  be  said  that 
they  differ  only  as  follows:  Three  days  for 
unloading  coal  allowed  by  the  Michigan  rules. 
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as  compared  with  two  days  allowed  by  the 
uniform  rules.  Threie  days  allowed  for  un- 
loading lumber  (except  [15]  cargo  and  light- 
ered lumber)  allowed  by  the  Michigan  rules, 
as  against  two  days  allowed  by  the  uniform 
rules.  Three  days  for  the  loading  or  un- 
loading of  interior  finish  allowed  by  the 
Michigan  rules,  as  against  two  days  al- 
lowed by  the  uniform  rules.  Three  days  for 
loading  cars  with  furniture  loaded  by  several 
consignors  allowed  by  the  Michigan  rules, 
as  against  two  days  by  the  uniform  rules. 
Five  days'  free  time  allowed  by  the  Michi- 
gan rules  for  unloading  cargo  and  lightered 
lumber  as  against  two  days  allowed  by  the 
Uniterm  rules.  Five  days  allowed  by  the 
Michigan  rules  for  loading,  weighing,  and 
billing  coal  at  the  mines,  as  against  two 
days  allowed  by  the  uniform  rules.  Five 
days'  free  time  allowed  by  the  Michigan 
rules  for  unloading  coal  to  be  used  for  fuel- 
ing transient  vessels,  as  against  two  days 
allowed  by  the  uniform  rules.  One  day  to 
fit  up  cars  with  lining  for  the  loading  of 
potatoes  allowed  by  the  Michigan  rules,  as 
against  no  allowance  for  this  service  by  the 
uniform  rules.  The  allowance  for  bunching 
and  weather  interference,  to  shippers  operat- 
ing under  the  average  time  agreement,  as 
provided  in  the  Michigan  rules,  as  against 
the  elimination  of  such  an  allowance  as  pro- 
vided by  the  uniform  rules. 

These,  as  we  understand  it,  are  the  partic- 
ular provisions,  as  to  which  complainants 
contend  that  the  Michigan  rules  are  more 
liberal  to  the  shipper  than  the  uniform  rules. 
In  other  words,  they  insist  that  the  shippers 
would  receive  more  time,  and  would  that 
much  longer  detain  cars,  if  they  were  operat- 
ing under  the  Michigan  rules,  than  if  they 
were  operating  under  the  uniform  rules.  As 
we  understand  complainants'  position  it  is 
that: 

( 1 )  The  defendant  has  no  power  or  author- 
ity to  enforce  demurrage  rules  as  to  ship- 
ments in  interstate  commerce. 
(2)  The  defendant  has  no  power  or  au- 
thority to  [16]  promulgate  and  enforce  de- 
murrage rules  applicable  to  intrastate  com- 
merce only,  which  materially  differ  from 
the  uniform  code,  or  which  are  unreasonable 
in  themselves,  for  the  reason  that  such  rules 
constitute  a  regulation  of,  and  burden  upon, 
interstate  commerce. 

Answering  the  foregoing  propositions,  we 
understand  the  claim  of  defendant  to  be: 

(1)  Demurrage  and  car  service  rules  con- 
cern intrastate  service  or  traffic  in  all  in- 
stances, whether  the  car  is  to  move,  or  has 
moved,  from  point  to  point  within  the  State, 
or  is  to  move,  or  has  moved,  beyond  the 
borders  of  the  State;  and  the  State,  there- 
fore, can  regulate  this  traffic,  unless  it  be 
limited  by  the  exertion  of  the  constitutional 


power  of  congress  with  respect  to  interstate 
commerce  and  its  instruments. 

(2)  If  it  should  be  determined  that  de- 
murrage rules  do  not  in  all  instances  concern 
intrastate  traffic,  nevertheless  the  State  in 
the  absence  of  Federal  legislation  and  regula- 
tion, can  make  Gfuch  rules  and  regulate  such 
traffic,  so  long  as  its  regulation  does  not 
directly  burden  interstate  traffic. 

1.  Has  the  Michigan  Railroad  Commission 
power  or  authority  to  make  and  enforce  de- 
murrage rules  as  to  shipments  in  inter- 
state commerce?  It  may  be  said  that  Fed- 
eral jurisdiction  as  to  interstate  commerce 
is  exclusive.  By  the  Federal  Constitution, 
congress  is  given  express  power  "to  regulate 
commerce  with  foreign  nations  and  among 
the  several  States."  The  nature  and  extent 
of  the  power  conferred  by  this  provision  have 
been  under  consideration  in  a  vast  number 
of  cases  in  the  United  States  Supreme  Court 
A  citation  of  the  cases  would  cover  many 
pages  of  this  opinion.  Many  of  them  are 
referred  to  in  the  late  case  of  Simpson  v. 
Shepard,  230  U.  S.  352,  33  S.  Ct.  729,  48 
L.R.A.  (N.S.)  1151.  A  reading  of  the  sev- 
eral acts  of  congress  upon  the  subject  shows 
that  that  body,  in  the  exercise  of  the  board 
and  exclusive  power  conferred  by  the  Con- 
stitution, has  given  the  [17]  subject  of  in- 
terstate commerce  most  careful  considera- 
tion, and  its  legislation  upon  the  subject  is 
very  complete  and  thorough. 

Has  congress  acted  upon  the  identical  ques- 
tion we  are  considering?  On  June  29,  1906, 
the  interstate  commerce  commission  act  was 
amended  in  several  particulars.  In  that  part 
of  section  1  which  defines  the  term  "trans- 
portation," it  was  made  to  read  as  follows: 

"The  term  'transportation'  shall  include 
cars  and  other  vehicles  and  all  instrumentali- 
ties and  facilities  of  shipment  or  carriage, 
irrespective  of  ownership  or  of  any  contract, 
express  or  implied,  for  the  use  thereof  and 
all  services  in  connection  with  the  receipt, 
delivery,  elevation,  and  transfer  in  transit, 
ventilation,  refrigerating  or  icing,  storage, 
and  handling  of  property  transported;  and  it 
shall  be  the  duty  of  every  carrier  subject  to 
the  provisions  of  this  act  to  provide  and 
furnish  such  transportation  upon  reasonable 
request  therefor,  and  to  establish  through 
routes,  and  just  and  reasonable  rates  applica- 
ble thereto." 

By  the  same  act  (section  6),  which  pro- 
vides for  the  filing  and  publishing  of  rates 
and  schedules,  that  part  of  the  paragraph  re- 
lating to  this  question  was  made  to  read  as 
follows : 

"The  schedules  printed  as  aforesaid  by  any 
such  common  carrier  shall  plainly  state  the 
places  between  which  property  and  passen- 
gers will  be  carried,  and  shall  contain  the 
classification  of  freight  in  force,  and  shall 
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also  state  separately  all  terminal  charges, 
storage  charges,  icing  charges,  and  all  other 
charges  which  the  commission  may  require, 
all  privileges  or  facilities  granted  or  allowed 
and  any  rules  or  regulations  which  in  any 
wise  change,  affect,  or  determine  any  part  or 
the  aggregate  of  suoh  aforesaid  rates,  fares, 
and  charges,  or  the  value  of  the  service  ren- 
dered to  the  passenger,  shipper,  or  consignee." 

Here  we  have  an  express  recognition  of  the 
fact  [18]  that  terminal  and  storage  charges, 
and  rules  and  regulations  relating  thereto, 
have  a  direct  effect  upon  rates  and  charges. 
That  demurrage  is  a  terminal  charge  is,  we 
think,  beyond  question.  The  act  provides 
heavy  penalties  and  liabilities  for  its  viola- 
tion. The  administration  of  the  law  is  ex- 
pressly conferred  upon  the  Interstate  Com- 
merce Commission. 

A  comparison  of  the  language  of  the  act 
of  Congress  with  that  of  the  Michigan  Act 
No.  300  shows  that  the  former  was  intended 
to  control  and  cover  every  incident  of  inter- 
state commerce,  including  receipt,  delivery, 
elevation,  transfer  in  transit,  ventilation,  re- 
frigeration, icing,  storage,  and  handling  of 
property  transported,  all  terminal  charges, 
storage  charges,  and  rules  relating  thereto, 
just  as  the  Michigan  act  was  intended  to 
cover  every  incident  of  intrastate  commerce, 
including  "all  services  in  connection  with  the 
receipt,  delivery,  elevation,  switching  and 
transfer  in  transit,  ventilating,  refrigeration 
or  icing,  storage  and  handling  of  .  .  . 
property  transported  between  points  within 
this  State." 

We  think  that  shipments  for  interstate 
commerce  become  impressed  with  the  charac- 
ter of  such  commerce  from  the  first  receipt 
thereof,  and  this  character  continues  until 
the  final  delivery  thereof  to  the  consignee. 
Such  is  the  plain  intent  of  the  language  of 
the  Federal  legislation,  and  the  similarity 
of  the  language  of  the  two  acts  is  evidence 
that  the  Michigan  legislature  of  1909  had  in 
mind  the  Federal  legislation  above  referred 
to.  It  cannot  be  presumed  that  the  legislature 
intended  or  attempted  to  invade  the  field 
covered  by  the  Federal  legislation,  and  thus 
render  its  own  action  invalid.  The  learned 
circuit  judge  quoted  the  following  language 
found  in  the  case  of  Chicago,  etc.  R.  Co.  v. 
Hardwick  Farmers'  Elevator  Go.  226  U.  S. 
426,  33   8.  Ct.  174,  46  L.R.A.(N.S.)    203: 

[19]  "As  legislation  concerning  the  deliv- 
ery of  cars  for  the  carriage  of  interstate  traf- 
fic was  clearly  a  matter  of  interstate  com- 
merce regulation,  even  if  such  subject  was 
embraced  within  that  class  of  powers  con- 
cerning which  the  State  had  a  right  to  exert 
its  authority  in  the  absence  of  legislation 
by  congress,  it  must  follow  in  consequence  of 
the  action  of  congress,  to  which  we  have  re- 
ferred, that  the  power  of  the  State  over  the 


subject-matter  ceased  to  exist  from  the  mo- 
ment that  congres»  exerted  its  paramount 
and  all  embracing  authority  over  the  subject." 
We  think  that  the  above  language  is  ap- 
plicable to  the  question  we  are  considering. 
Has  the  Interstate  Commerce  Commission 
acted?  On  March  16,  1908,  the  commission 
decided  that  demurrage  rules  and  charges 
applicable  to  interstate  shipments  are  gov- 
erned by  the  act  to  regulate  commerce,  and 
therefore  are  within  its  jurisdicticm,  and  nol 
within  the  jurisdiction  of  State  authorities 
On  May  12,  1908,  the  commission  adopted 
the  following  rules  with  relation  to  demur- 
rage on  interstate  shipments: 

"Demurrage  on  Interstate  Shipments.  The 
act  requires  that  carriers  shall  publish,  post 
and  file  'all  terminal  charges  .  .  .  which 
in  any  wise  change,  affect,  or  determine 
.  .  .  the  value  of  the  service  rendered  to 
the  passenger,  shipper,  or  consignee,'  and 
all  such  charges  become  a  part  of  the  'rates, 
fares,  and  charges,'  which  the  carriers  are 
required  to  demand,  collect  and  retain.  Such 
terminal  charges  include  demurrage  charges.'* 
In  the  case  of  Wilson  Produce  Co.  v.  Penn- 
sylvania R.  Co.  14  Int.  Com.  C.  Rep.  170, 
decided  June  24,  1908,  this  exact  question 
was  before  the  Interstate  Commerce  Commis- 
sion, and  it  held  that: 

**The  duty  of  regulating  terminal  charges, 
when  related  to  traffic  between  the  States, 
has  been  lodged  with  the  Interstate  Commerce 
Commission.  A  state  statute  fixing  terminal 
charges  is  not  controlling  with  respect  to 
interstate  transportation." 

[20]  This  case  involved  demurrage  charges 
which  were  held  to  be  terminal  charges,  with- 
in the  meaning  of  the  interstate  commerce 
act.  Many  cases  are  cited,  and  it  was  held 
that  it  was  unnecessary  to  decide  that  the 
Federal  authority  over  this  subject  was  ex- 
clusive, inasmuch  as  congress  had  taken  defi- 
nite wction,  and  removed  the  subject  alto- 
gether from  the  field  of  State  regulation. 
See  also  Lehigh  Valley  R.  Co.  v.  U.  S.  1S8 
Fed.  879,  110  C.  C.  A.  613;  St.  Louis,  etc. 
R.  Co,  V.  Edwards,  227  U.  S.  265,  33  S.  Ct. 
262,  57  U.  S.  (L.  ed.)  506. 

We  have  not  referred  to  the  action  of  the 
Interstate  Commerce  Commission  to  show 
necessarily  that  its  opinion  was  conclusive, 
but  to  show  that  it  has  assumed  to  act  under 
the  law  of  congress.  It  is  said  by  counsel  for 
defendant  that  it  has  not  adopted  the  re- 
vised rules  of  the  American  Railway  Associa- 
tion, but  has  only  tentatively  indorsed  them, 
as  shown  by  the  bulletin  above  quoted.  To 
indorse  is  to  sanction,  ratify,  or  approve.  The 
difference  between  adoption  and  indorsement 
is  not  very  important.  But  it  is  said  that 
it  has  only  tentatively  indorsed  the  national 
rules.  It  is  true  that  the  commission  has 
only  approved  of  these  rules  by  way  of  trial 
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That  is  probably  all  it  would  do  in  the 
adoption  of  any  rules.  They  would  be  sub- 
ject to  the  right  of  change  or  amendment. 
We  think  that  the  pertinent  question  is: 
Has  the  commission  so  acted  under  the  law 
of  congress  that  it  can  be  said  that  the  sub- 
ject is  removed  from  State  regulation?  Such 
question  must  be  answered  in  the  affirmative. 
We  adopt  the  language  of  the  trial  judge: 

''When  congress  placed  the  instrumentali- 
ties and  the  cars  and  the  terminal  charges 
and  the  storage  charges  into  the  hands  of  the 
Interstate  Commerce  Commission,  those  who, 
as  to  interstate  traffic,  desired  to  complain 
must  apply  to  that  tribunal  for  an  adjustment 
of  their  grievances.  The  Michigan  law,  [21] 
in  so  far  as  it  attempts  to  give  jurisdiction 
to  a  different  tribunal,  has  invaded  the  do- 
main of  congress,  and  its  enactment  is  of  no 
force." 

We  are  forced  to  the  conclusion,  therefore, 
that  the  amendments  of  1911  are  without 
force  or  effect  in  so  far  as  interstate  com- 
merce it  concerned.  By  the  Federal  Con- 
stitution the  subject  of  interstate  commerce 
is  within  the  exclusive  jurisdiction  of  con- 
gress and  congress  has,  by  its  legislation, 
taken  possession  of  the  entire  subject.  There- 
fore it  is  obvious  that  "demurrage  rules  ap- 
plicable to  all  traffic  beginning  or  ending 
within  this  State"  can  only  apply  to  traffic 
beginning  and  ending  within  this  State.  Up- 
on this  branch  of  the  case  we  agree  with  the 
circuit  judge. 

2.  This  brings  us  to  the  second  proposition 
of  complainants.  We  Bxe  of  the  opinion  thai 
any  car  service  on  a  car  Which  has  moved  or 
is  about  to  move  in  intrastate  commerce  is 
intrastate,  and  therefore  within  State  authori- 
ty. In  so  far  as  the  rules  promulgated  by 
the  defendant  apply  to  cars  that  are  moving 
from  point  to  point  within  this  State,  they 
are  valid.  The  mere  fact  that  those  rules  dif- 
fer from  the  uniform  rules  in  a  few  instances 
does  not  render  them  invalid,  when  applied' 
to  intrastate  traffic.  We  have  read  this 
record  carefully,  and  are  unable  to  say  that 
the  Michigan  rules,  when  applied  to  Michigan 
traffic,  are  unreasonable  in  themselves,  or  that 
they  constitute  a  regulation  of,  or  a  burden 
upon,  interstate  commerce.  It  should  be 
borne  in  mind  that  by  section  26  of  the  Mich- 
igan act  of  1909  it  is  provided  that: 

"In  all  actions  under  this  section  the 
burden  of  proof  shall  be  upon  the  complain- 
ant to  show  by  clear  and  satisfactory  evi- 
dence that  the  order  of  the  conunission  com- 
plained of  is  unlawful  or  unreasonable,  as 
the  case  may  be."  Michigan  Cent.  R.  Co.  ▼. 
Michigan  R.  Commission,  160  Mich.  365,  125 
N.  W.  649. 

We  do  not  think  that  the  complainants 
have  sustained  [22]  the  burden  of  proof 
placed   upon   them   by   this   statute.     Much 


more  might  be  said  upon  this  branch  of  the 
case,  but,  as  this  opinion  is  already  too  long, 
we  refrain  from  stating  our  reasons  at  length, 
for  the  conclusion  reached. 

Our  attention  has  been  called  to  the  opin- 
ion of  the  Supreme  Court  of  the  United 
StAtes  in  the  Shreveport  Case,  filed  June  8, 
1914.  We  do  not  think  that  case  controlling 
here,  for  the  reason  that  in  that  case  the 
Interstate  Commerce  Commission  had  acted, 
and  had  found  that  the  State  action  was 
unreasonable.  We  do  not  find  such  action 
here  unreasonable,  when  applied  to  State  traf- 
fic. 

The  decree  of  the  circuit  court  will  be 
modified  in  accordance  with  the  views  here 
expressed,  and  the  injunction  will  be  so 
modified  that  the  defendant  will  be  permitted 
to  enforce  its  rules  as  to  intrastate  traffic 
only.    No  costs  are  awarded  to  either  party. 

McAlvay,  C.  J.,  and  Ostrander,  Moore,  and 
Steere,  JJ.,  concurred.  Brooke,  £uhn,  and 
Bird,  JJ.,  did  not  sit. 


NOTE. 

Validity  of  Statnte,  Ordinance  or  Bnle 
ProvidinK  for  Reoiproeal  Demnrrage. 

The  present  note  presents  the  recent  cases 
passing  on  the  validity  of  a  statute,  ordinance 
or  rule  providing  for  reciprocal  demurrage. 
The  earlier  cases  on  this  point  are  collected 
in  the  notes  to  Yazoo,  etc.  R.  Co.  v.  Key- 
stone Lbr.  Co.  13  Ann.  Cas.  960;  Hardwick 
Farmer's  Elevator  Co.  v.  Chicago,  etc.  R.  Co. 
19  Ann.  Cas.  1088,  and  People  v.  Wemple,  27 
Am.  St.  Rep.  542,  559. 

The  reported  case  lays  down  the  rule  that 
a  state  has  no  right  to  promulgate  demur- 
rage rules  relating  to  interstate  commerce, 
and  points  out  that  this  class  of  legislation  or 
regulation  has  been  assumed  by  the  federal 
authorities  by  the  1906  Amendment  of  the 
Interstate  Commerce  Act  (Fed.  St.  Ann.  1909 
Supp.  p.  255)  which  it  is  declared  shows 
that  Congress  intended  to  control,  through  the 
agency  of  the  interstate  commerce  commis- 
sion, every  incident  of  interstate  commerce. 
Most  of  the  recent  cases  are  to  the  same 
effect,  and  several  earlier  cases  to  the  con- 
trary have  been  overruled.  Thus  the  holding 
in  Hardwick  Farmers'  Elevator  Co.  v.  Chica- 
go, etc.  R.  Co.  supra,  was  reversed  in  Chi- 
cago, etc.  R.  Co.  V.  Hardwick  Farmers'  Ele- 
vator Co.  226  U.  S.  426,  33  S.  Ct.  174,  57 
U.  S.  (L.  ed.)  284,  46  L.R.A.(N.S.)  203.  The 
court  after  discussing  the  effect  of  the  1906 
amendment  to  the  Interstate  Commerce  Act 
said:  "As  legislation  concerning  the  de- 
livery of  cars  for  the  carriage  of  interstate 
traffic  was  clearly  a  matter  of  interstate 
commerce   regulation,   even    if   such    subject 
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was  embraced  within  that  class  of  powers 
concerning  which  the  state  had  a  right  to 
exert  its  authority  in  the  absence  of  legisla- 
tion by  Congress,  it  must  follow,  in  conse- 
quence of  the  action  of  Congress  to  which  we 
have  referred,  that  the  power  of  the  state  over 
the  subject-matter  ceased  to  exist  from  the 
moment  that  Congress  exerted  its  paramount 
and  all-embracing  authority  over  the  subject. 
We  say  this  because  the  elementary  and  long- 
settled  doctrine  is  that  there  can  be  no  di- 
vided authority  over  interstate  commerce,  and 
that  the  regulations  of  Congress  on  that  sub- 
ject are  supreme.  It  results,  therefore,  that 
in  a  case  where,  from  the  particular  nature 
of  certain  subjects,  the  state  may  exert  au- 
thority until  Congress  acts  under  the  assump- 
tion that  Congress  by  inaction  has  tacitly 
authorized  it  to  do  so,  action  by  Congress 
destroys  the  possibility  of  such  assumption, 
since  such  action,  when  exerted,  covers  the 
whole  field  and  renders  the  state  impotent 
to  deal  with  a  subject  over  which  it  had  no 
inherent,  but  only  permissive,  power."  And 
in  St.  Louis,  etc.  R.  Co.  v.  Edwards,  227  U. 
S.  265,  33  S.  Ct.  262,  57  U.  S..  (L.  ed.)  506, 
reversing  St.  Louis,  etc.  R.  Co.  v.  Edwards, 
94  Ark.  394,  127  S.  W.  713,  it  was  held 
that  the  demurrage  statute  of  Arkansas  im- 
posing a  penalty  on  a  carrier  for  failure  to 
notify  the  consignee  of  the  arrival  of  freight 
at  the  termination  of  an  interstate  shipment 
was  an  interference  with  interstate  commerce 
and  invalid.  The  court  said:  "The  Arkan- 
sas statute  is  styled  in  the  opinion  of  the 
court  below  'the  Demurrage  Statute,'  and 
the  penalty  imposed  by  §  3  is  referred  to  as  a 
'demurrage  charge.'  And  in  the  same  connec- 
tion it  is  observed  'there  are  other  sections 
of  the  statute  imposing  demurrage  charges 
on  consignees  for  failure  to  remove  freight, 
thus  making  the  burdens  of  the  whole  stat- 
ute reciprocal.'  It  follows  that  the  section 
under  consideration  was  but  intended  to  sub- 
ject carriers  to  the  penalties  which  the  sec- 
tion provides  because  of  a  failure  to  make 
prompt  delivery  of  freight  on  arrival  at  des- 
tination. As  applied  to  interstate  commerce, 
however,  we  think  such  penalties  were  not 
enforceable  because  of  a  want  of  power  in 
the  state  to  impose  them  in  view  of  the  legis- 
lation of  Congress  existing  at  the  time  the 
alleged  duty  to  give  notice  arose.  Recently 
in  Chicago,  etc.  R.  Co.  v.  Hardwick  Farmers' 
Elevator  Co.  226  U.  S.  426  [33  S.  Ct.  174, 
67  U.  S.  (L.  ed.)  284,  46  L.R.A.(N.S.)  203],  a 
regulation  of  the  state  of  Minnesota  enacted 
after  the  passage  of  the  Hepburn  Act  impos- 
ing penalties  on  carriers  for  failing  on  de- 
mand to  furnish  a  supply  of  cars  for  the 
movement  of  interstate  traffic  was  held  in- 
valid because  of  the  absence  of  power  in  a 
state  in  consequence  of  the  Hepburn  Act  to 
provide  for  such  penalties.     While  the  case 


before  us  concerns  the  power  of  a  state  over 
the  delivery  of  cars  in  consummation  of  an 
interstate  shipment,  we  nevertheless  think 
that  the  Hardwick  case  is  controlling  be- 
cause the  legislation  of  Congress  as  clearly 
excludes  the  right  of  a  state  to  penalize  for 
failure  to  deliver  interstate  freight  at  the 
termination  of  an  interstate  shipment  as  it 
was  found  to  prevent  a  state  from  penalizing 
for  failure  to  furnish  cars  for  the  initiation 
of  the  movement  of  interstate  traffic.  This 
conclusion  is  necessary  since  the  amendment 
to  §  1  of  the  act  to  regulate  commerce  by 
which  a  definition  is  given  to  the  term  trans- 
portation and  which  in  the  Hardwick  case 
was  held  to  exclude  the  right  of  a  state  to 
penalize  for  the  nondelivery  of  cars  to  initi- 
ate the  movement  of  an  interstate  shipment, 
by  its  very  terms  embraces  the  obligation  of 
a  carrier  to  deliver  to  the  consignee,  and 
therefore  by  the  same  token  excludes  the  right 
of  a  state  to  penalize  on  that  subject."  In 
Sargent  v.  Rutland  R.  Co.  86  Vt.  328,  85  AtL 
654,  it  was  held  that  since  a  statute  providing 
for  no  demurrage  charge  on  freight  received 
at  any  freight  station  until  after  the  expira- 
tion of  four  days,  applying  to  interstate  and 
intrastate  commerce  alike,  conflicted  with  a 
provision  of  the  Interstate  Commerce  Com- 
mission fixing  two  days  as  a  time  limit  for 
loading  and  unloading  interstate  shipments, 
the  statute  was  invalid.  The  court  said: 
"The  plain  general  terms  of  the  enactments 
purport  to  apply  to  demurrage  charges  on 
all  freight  received  by  consignees  direct  from 
cars  at  any  station  in  this  state,  and  upon 
all  cars  placed  or  held,  at  the  request  of  con- 
signors, for  loading  in  this  state,  without 
regard  to  the  class  of  commerce  to  which  the 
former  belongs,  or  in  connection  with  which 
the  latter  are  being  used.  The  two  sections 
are  clothed  in  language,  plain  and  most  apt 
to  cover  the  whole  field.  The  part  which 
is  unconstitutional,  if  there  be  any  such,  is 
inseparable  from  that  which  is  not.  .  .  . 
There  is  much  force  in  the  contention  that 
the  statutory  provisions  in  question,  by  the 
free  time  fixed  therein  which  shall  be  allowed 
for  loading  and  unloading  cars  in  this  state, 
directly  burden  interstate  commerce,  and  are 
therefore  an  encroachment  upon  the  exclusive 
power  of  Congress,  on  the  principle  that 
nothing  can  be  done  by  a  state  which  will 
operate  as  a  burden  on  the  interstate  business 
of  a  common  carrier  engaged  therein,  or 
impair  the  usefulness  of  its  facilities  or  in- 
struments of  interstate  traffic.  .  .  .  But 
we  do  not  decide  this  question,  for  conceding 
the  subject-matter  of  the  statute  to  be  one 
within  the  power  of  the  state  to  regulate  for 
the  comfort  and  convenience  of  its  citizens, 
in  the  absence  of  congressional  action,  even 
though  it  may  indirectly  affect  interstate 
commerce    .    •    .    yet  by  the  Interstate  Com- 
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merce  Act,  executed  and  enforced  through  the 
Interstate  Commerce  Commission,  there  had 
been  congressional  regulation  of  the  same 
subject-matter,  so  far  as  it  pertained  to  com- 
merce among  the  states,  and  the  rules  thus 
prescribed  are  materially  different  from  the 
provisions  of  the  state  enactments.  By  the 
former,  the  free  time  allowed  is  forty-eight 
hours  (two  days),  while  under  the  latter  it 
is  four  days.  In  such  circumstances  the  two 
statutes  cannot  both  be  operative;  and  the 
power  of  the  state  being  subordinate  to  that 
of  the  nation,  it  must  yield."  And  in  Fen- 
nell  Infirmary  v.  Southern  R.  Co.  101  S.  C. 
134,  85  S.  E.  237,  it  was  held  that  the  stat- 
ute of  South  Carolina  regulating  demurrage 
on  interstate  shipments  was  superseded  and 
annulled  by  the  amendments  to  the  act  to 
regulate  commerce,  enacted  in  pursuance  of 
the  interstate  commerce  clause  of  the  federal 
constitution,  placing  the  matter  under  the 
control  of  the  interstate  commerce  commis- 
sion. 

However  in  Yazoo,  etc.  R.  Co.  v.  Greenwood 
Grocery  Co.  96  Miss.  403,  61  So.  450,  it  was 
declared  that  a  statute  which  fixed  reciprocal 
demurrage  charges  for  delays  in  delivering 
interstate  freight  after  its  arrival  at  its 
point  of  destination  was  not  an  obstruction 
4o  interstate  commerce  but  an  aid  thereto 
and  was  therefore  valid,  but  no  reference  was 
made  to  the  Act  of  Congress  of  1906.  The 
court  said:  ''Much  of  the  difficulty  in  this 
case  is  dissolved  when  we  keep  in  mind  the 
fact  that  the  whole  of  the  duty  of  a  railroad 
company  is  not  discharged  in  an  interstate 
shipment  merely  by  the  transportation  of  the 
goods  to  the  point  of  destination.  The  rail- 
road company  owes  the  further  duty,  under 
the  general  law  of  the  land,  to  deliver  the 
goods  to  the  consignee.  In  order  to  do  this, 
it  is  bound  to  so  place  the  goods  as  that  the 
consignee  may  get  possession  of  them ;  else  it 
fails  in  its  duty,  and  the  goods  can  be  of  no 
use  to  the  owner  of  same.  This  being  so, 
the  order  of  the  railroad  commission  fixing 
delayage  charges  is  merely  an  order  enforcing 
a  general  duty  that  rests  upon  the  carrier, 
and  is  in  aid  of,  and  not  an  obstuction  to, 
commerce.  Such  an  order  imposes  no  addi- 
tional burden  on  the  carrier.  The  burden  is 
already  there  as  a  common  duty.  It  is  a 
part  of  the  contract  of  carriage,  and  the 
consideration  paid  by  the  shipper  for  the 
transportation  of  the  goods  is  paid  in  part 
for  the  fulfillment  of  this  very  duty.  The 
grocer  can  make  no  use  of  his  goods  until  he 
can  unload  them  from  the  cars,  the  cars 
cannot  further  be  used  for  transportation 
until  they  are  unloaded,  the  cars  cannot  be 
unloaded  until  they  are  so  placed  as  that 
they  may  be  reached  for  this  purpose,  and 
it  is  the  duty  of  the  carrier  to  arrange  for 
all   these  things,  whether  the   shipment  be 
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intra  or  inter  state,  failing  in  which  the  very 
purpose  of  transportation  itself  fails.  In 
view  of  these  facts,  h^w  can  it  be  held  that 
a  regulation,  which  merely  compels  a  per- 
formance of  an  already  existing  burden,  can 
be  said  to  impose  any  additional  burden  or 
commerce?"  Likewise  in  Oneida  Farmers' 
Shipping  Assoc,  v.  St.  Joseph,  etc.  R.  Co.  90 
Kan.  264,  133  Pac.  883,  it  was  declared  that 
a  statute  regulating  the  penalty  for  delay  in 
the  traasportaticm  of  grain  after  it  had  ar- 
rived in  the  state  was  not  invalid  and  was 
not  an  interference  with  the  powers  of  the 
interstate  commerce  commission.  The  court 
said:  "The  court  is  inclined  to  rest  its  af- 
firmance of  the  decision  of  the  lower  court 
upon  the  broader  ground  that  the  transaction, 
whatever  it  may  be  designated,  is  not  of  such 
a  character  as  to  deprive  the  state  of  the 
right  to  exercise  its  police  power  over  that 
part  of  the  transportation  which  took  place 
wholly  within  the  limits  of  the  state."  Here 
again  it  may  be  observed  that  the  court  seems 
to  disregard  the  effect  of  the  Hepburn  Act 
and  its  result  is  apparently  contradictory  to 
the  ruling  of  the  Supreme  Court  of  the  United 
States  on  this  question. 

In  Darlington  Lumber  Co.  v.  Missouri  Pac. 
R.  Co.  216  Mo.  658,  116  S.  W.  530,  it  was 
declared  that  a  state  has  the  right  to  regu- 
late demurrage  charges  within  certain  limits, 
but  the  court  did  not  discuss  the  question 
whether  the  statute  before  it  was  an  inter- 
ference with  interstate  commerce  because 
the  question  was  not  raised  by  the  pleadings. 
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Deeds    —    Deposit    for    DoliTery    after 
Grantor's  Deatk. 

A  grantor  may  place  his  deed  in  the  hands 
of  a  third  person  for  delivery  to  the  grantee 
on  the  death  of  the  grantor,  and  such  a 
delivery  is  effectual  to  pass  a  present  title 
if  the  intention  of  the  grantor  is  to  make 
the    delivery    absolute. 

[See  Ann.  Cas.  1915C  378.] 

Same. 

Where  a  deed  is  deposited  by  the  grantor 
with  a  third  person,  to  be  handed  to  the 
grantee  on  the  death  of  the  grantor,  there 
IS  no  delivery  unless  accompanied  by  an  in- 
tention of  the  grantor  that  title  shall  im- 
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mediately  pass  to  the  grantee,  and  where  the 
deed  is  handed  to  the  third  person  without 
any  intention  of  a  present-  transfer  of  title, 
but,  on  the  contrary,  with  an  intention  of 
the  grantor  to  reserve  the  right  of  dominion 
over  the  deed  and  the  right  to  revoke  or 
recall  it,  there  is  no  effective  delivery,  and 
where  the  grantor,  when  depositing  the  deed, 
intends  that  it  shall  only  be  delivered  to  the 
grantee  after  the  death  of  the  grantor,  and 
title  shall  vest  only  on  delivery  to  the  gran- 
tee, the  deed  is  inoperative  as  an  attempt 
by  the  grantor  to  make  a  testamentary  dispo- 
sition. 

Same. 

The  mere  fact  that  a  deed  was  signed 
and  acknowledged  by  the  grantor  and  at  the 
same  time  handed  to  the  husband  of  the 
grantee,  with  directions  to  the  husband  to 
keep  the  deed  and  give  it  to  the  grantee  when 
the  grantor  was  dead,  and  that  the  husband 
did  so,  was  not  alone  conclusive  evidence  of 
a  delivery  with  intent  to  vest  in  the  grantee 
a  present  title. 

Reqnisites    of    Delivery    —    Intent    to 
Transfer  Present  Title. 

A  deed,  to  transfer  real  property,  must 
be  delivered  by  the  grantor  with  intent  to 
transfer  title,  and  the  test  under  which  de- 
livery is  to  be  determined  is  in  ascertaining 
whether,  in  parting  with  the  possession  of  the 
deed,  the  grantor  intended  to  divest  himself 
of  title;  if  he  did  there  was  an  effective  de- 
livery, and,  if  not,  there  was  no  delivery. 

[See  53  Am';  St.  Rep.  544.] 

Same. 

Evidence  held  to  sustain  a  finding  that  a 
deed  was  not  delivered  by  the  grantor  with 
intent  to  transfer  a  present  title. 

Evidence  as  to  Delivery. 

Where  a  grantor  delivered  the  deed  to  the 
notary  who  took  the  acknowledgment,  with 
instructions  to  deliver  to  the  grantee  on  the 
grantor's  death,  and  the  deed  was  part  of  a 
plan  by  the  grantor  to  dispose  of  all  his  prop- 
erty, a  separate  deed  being  contemplated  for 
each  piece  of  property,  but  the  plan  was 
never  fully  carried  out,  the  faxit  that  the 
notary  knew  that  the  plan  was  abandoned 
and  that  he  made  no  entry  of  the  deed  in  his 
notarial  record  as  required  by  Pol.  Code,  § 
794,  could  be  considered  in  determining  the 
question  of  effective  delivery  of  the  deed. 

[See  generally  8  R.  C.  L.  tit.  Deeds,  p. 
998.] 

Same. 

The  failure  of  a  third  person  to  whom  a 
deed  had  been  delivered  by  the  grantor,  with 
instructions  to  deliver  to  the  grantee  on  the 
grantor's  death,  to  call  the  grantor's  atten- 
tion to  the  fact  that  he  could  not  make  a 
sale  of  part  of  the  property  covered  by  the 
deed,  as  contemplated  by  the  grantor,  could 
be  considered  in  determining  whether  the  de- 
livery was  effective  to  pass  title. 

Same. 

Where  a  grantor  delivered  the  deed  to  the 
husband  of  the  grantee,  with  instructions  to 
deliver  the  same  to  the  grantee  on  the 
grantor's  death,  and  the  issue  was  whether 


the  delivery  was  effective  to  pass  a  present 
title,  the  fact  that  the  husband  made  no 
mention  of  the  deed  to  the  grantee  until  after 
the  death  of  the  grantor,  though  no  secrecy 
was  enjoined  on  him  bv  the  grantor,  could 
be  considered  to  show  that  there  was  no  de- 
livery of  the  deed  with  intent  to  pass  a  pres- 
ent title,  and  that  the  husband  knew  it. 

Declarations  of  Grantor  as  to  Delivery. 

Declarations  of  a  grantor,  made  after  he 
has  parted  with  his  title  and  in  disparagement 
of  it,  are  inadmissible  when  made  in  the 
absence  of  the  grantee. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  issue  was  whether  a  grantor 
had  ever  parted  with  title,  acts,  condact»  and 
declarations  of  the  grantor  with  reference  to 
the  property  after  the  execution  of  a  deed 
thereof  were  admissible  on  the  issue  of  intent 
to  deliver  the  deed. 

[See  note  at  end  of  this  case.] 

Delivery  of  Deed  Defined. 

Delivery  of  a  deed  is  the  act>  however  evi- 
denced, by  which  the  deed  takes  effect  and 
title  thereby  passes. 

'^Ezecntion"  of  Deed  as  Inclndinc  I>s- 
livery. 

"Execution,"  as  applied  to  a  deed,  includes 
effective  delivery. 

Stare  Decisis  —  Bnle  of  Evidence. 

The  doctrine  of  stare  decisis  cannot  apply 
to  a  mere  rule  of  evidence  in  which  no  one 
has  a  vested  right. 

[See  generally  78  Am.  St.  Rep.  99.] 

Deeds    —    Deposit    for    Delivery    after 
Chrantor's  Death  •»  Presumption. 

Where  a  deed  was  delivered  by  the  gran- 
tor to  a  third  person  to  deliver  to  the  grantee 
on  the  grantor's  death,  the  grantee,  produc- 
ing the  deed,  established  a  prima  facie  case 
of  delivery,  which  was  overcome  by  proof  of 
the  fact  that  the  grantee  had  no  knowledge 
of  the  existence  of  the  deed,  and  did  not  come 
into  possession  of  it  until  after  the  death 
of  the  grantor. 

[See  Ann.  Cas.  1915C  378.] 

Harmless   Error  —   Admission   of  £vi« 
dence  Ont  of  Order. 

The  action  of  the  court  in  admitting  evi- 
dence as  a  part  of  plaintiffs'  main  case, 
which  was  but  impeaching  evidence,  and 
which  could  be  made  proper  by  plaintiffs' 
adoption  of  a  different  order  of  proof,  is  not 
prejudicial. 

Appeal  from  Superior  Court»  Colusa 
county:     Albeby»  Judge. 

Action  to  set  aside  deed.  Belle  Williams, 
executrix,  et  al.,  plaintiffs,  and  Laura  BeUe 
Kidd  et  al.,  defendants.  Judgment  for  plain- 
tiffs. Defendants  appeal.  The  facts  are  stat- 
ed in  the  opinion.    AmsiiXD. 

Frank  Freeman  and  TKon%a9  Builedge  for 
appellants. 


WILLIAMS  y.  KIDD. 
1710  CdL  SSI. 

8,  C.  Denson,  Ernest  Weyand,  Stanley 
Moore,  Arthur  C.  Huston,  J.  Craig,  A.  A. 
Moore  and  Qarret  W,  McEnemey  for  respond- 
ents. 
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[635]  LoBiOAN,  J. — ^This  action  was  brought 
to  set  aside  a  deed  purporting  to  convey  prop- 
erty in  the  town  of  Williams,  Colusa  County, 
known  as  the  "W.  H.  WilUams  Brick  Ware- 
house," and  also  seven  lots  in  block  36  in 
said  town,  made  by  W.  H.  Williams  to  the  de- 
fendant Laura  Belle  Kidd,  under  her  name  of 
Laura  Miller,  and  prior  to  her  marriage  with 
the  defendant,  F.  E.  Kidd. 

Plaintiff  and  intervener  are  the  daughters 
and  residuary  legatees  under  the  will  of  W.  H. 
Williams,  deceased.  Defendant  Laura  Belle 
Kidd  is  the  grandniece  of  said  Williams  and 
the  purported  conveyance  to  her  was  dated 
September  30,  1901.  W.  H.  Williams  died 
May  18,  1909,  and  the  deed  in  question  was 
recorded  on  July  24,  1910. 

The  complaint  alleged  that  defendants  as- 
serted a  claim  to  said  property  adversely  to 
estate  of  decedent  and  to  plaintiff  based  on 
said  deed,  which  deed  it  is  alleged  was  never 
subscribed,  executed,  or  delivered  by  Williams, 
or  by  any  one  [636]  acting  for  him,  or  by  his 
authority,  and  that  his  signature  thereto  was 
forged. 

In  their  answer  defendants  disclaimed  any 
assertion  of  interest  in  the  property  by  de- 
fendant F.  £.  Kidd;  denied  the  forgery  and 
nondelivery  of  the  deed,  and  alleged  that  said 
deed  at  the  date  it  bore  was  signed,  executed, 
and  acknowledged  by  Williams  and  on  the 
same  day  delivered  by  him  to  the  defendant 
F.  £.  Kidd,  with  directions  and  iubtructions 
from  said  Williams  to  him  to  deliver  the  same 
to  defendant  Laura  Belle  Kidd  (then  Laura 
Miller)  upon  the  death  of  said  Williams; 
that  upon  the  death  of  Williams  said  deed 
was  delivered  to  said  defendant  Laura  Belle 
Slidd,  and  she  is  now  the  owner  of  the  prop- 
ertv  described  in  it. 

The  court  found  that  the  deed  in  question 
was  duly  signed  and  acknowledged  by  Wil- 
liams on  its  date — ^December  30,  1901;  "that 
after  said  deed  was  signed  and  acknowledged 
by  said  Williams,  and  on  the  30th  day  of 
December,  1901,  said  Williams  handed  the 
same  to  F.  E.  Kidd,  with  instructions  to  the 
latter  to  keep  the  same  and  to  give  it  to 
Laura  Miller,  the  grantee  named  therein, 
after  he  (Williams)  was  dead;  that  said 
F.  K.  Kidd  took  said  deed  and  kept  it  in  his 
possession  until  the  death  of  said  W.  H.  Wil- 
liams,  and  thereafter,   on  the  day  of 

May,  1909,  he  delivered  the  same  to  the  de- 
fendant, Laura  Belle  Miller  Kidd,  who  is  the 
same  person  named  as  grantee  in  said  deed, 
and  who,  thereafter,  on  the  twenty-fourth 
day  of  July,  1910,  caused  the  same  to  be 
recorded  in  the  office  of  the  county  recorder  of 
Colusa  County. 

Ann.  Cas.  1916E. — 46. 


*7.  That  it  was  not  the  intention  of  said 
W.  H.  Williams,  when  he  delivered  said  deed 
to  said  F.  £.  Kidd,  nor  at  any  other  time,  to 
divest  himself  of  the  present  title  to  said 
described  premises,  nor  was  it  then,  nor  at 
any  other  time,  his  intention  to  vest  a  pres- 
ent title  to  said  premises  in  the  grantee 
named  in  said  deed. 

^'8.  That  said  deed  was  never  delivered,  and 
said  W.  H.  Williams  did  not  thereby  part 
with  his  title  in  fee  simple  to  said  described 
real  property." 

As  conclusions  of  law  the  court  found  that 
said  Williams  never  parted  with  his  title 
to  said  property;  that  he  was  the  owner  in 
fee  simple  thereof  at  the  time  of  his  death; 
that  the  deed  in  question  was  invalid  and 
void;  that  defendants  have  no  title  or  inter- 
est in  said  property  and  that,  subject  [637]  to 
administration,  plaintiff  and  intervener  are 
each  the  owner  in  fee  of  an  undivided  one- 
half  interest  therein. 

Judgment  was  entered  for  plaintiff  and  in- 
tervener. Defendants  moved  for  a  new  trial, 
which  was  denied,  and  this  appeal  is  from 
both  the  judgment  and  order  denying  their 
motion. 

The  contention  of  appellants  is  that  the 
evidence  is  insufficient  to  justify  the  finding 
of  the  court  that  the  deed  in  question  was 
never  delivered  by  Williams.  It  is  further 
claimed  that  error  was  committed  by  the 
court  in  its  rulings  on  the  admission  of  tes- 
timony. 

It  is  well  settled  that  a  person  may  make 
a  conveyance  of  property  and  place  it  in  the 
hands  of  a  third  party  to  be  delivered  to  the 
grantee  named  in  it  on  the  death  of  the 
grantor,  and  that  such  a  delivery  will  be 
effectual  to  pass  a  present  title  to  the  prop- 
erty to  the  grantee,  if  the  intention  of  the 
grantor  is  to  make  such  delivery  absolute 
and  place  it  beyond  the  power  thereafter  to 
revoke  or  control  the  deed.  WTiere  delivery  is 
made  under  these  circumstances  and  with  this 
intention,  it  is  fully  operative  and  effective 
to  vest  a  present  title  in  the  grantee,  the 
grantor  retaining  only  a  life  estate  in  the 
property  and  the  third  party  or  depositary 
holds  the  deed  as  a  trustee  for  the  grantee 
named  in  it.  (Bury  v.  Young,  98  Cal.  451, 
35  Am.  St.  Rep.  186,  33  Pac.  338;  Moore  v. 
Trott,  156  Cal.  353,  134  Am.  St.  Rep.  131, 
104  Pac.  578.) 

On  the  other  hand  it  is  equally  well  settled 
that  where  a  deed  is  deposited  with  a  third 
party  to  be  handed  to  tlie  grantee  on  the 
death  of  the  grantor,  unless  this  is  accom- 
panied by  an  intention  on  the  part  of  the 
grantor  that  title  to  the  property  shall  there- 
by immediately  pass  to  the  grantee,  there  is 
no  delivery  of  the  deed  and  consequently  no 
title  is  transferred.  If  the  deed  is  handed 
to  the  depositary  without  any  intention  of 
presently  transferring  title,  but,  on  the  con- 
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trary,  the  grantor  intended  to  reserve  the 
right  of  dominion  over  the  deed  and  revoke  or 
recall  it,  there  is  no  effective  delivery  of  the 
deed  as  a  transfer  of  title.  So,  too,  if  it  be 
the  intention  of  the  grantor  when  he  deposits 
a  deed  that  it  shall  only  be  delivered  to  the 
grantee  by  the  depositary  after  the  death  of 
the  grantor,  and  that  the  title  is  to  vest  only 
upon  such  delivery  after  his  death,  then  the 
deed  is  entirely  inoperative  as  constituting 
an  attempt  by  the  grantor  to  make  [638]  a 
testamentary  disposition  of  his  property. 
This  may  only  be  done  by  will  executed  as 
required  by  the  law  of  wills  of  this  state,  and 
a  deed,  the  purpose  of  which  is  intended  to  be 
testamentary,  cannot  be  given  effect. 

Here  the  court  found  that  the  deed  in  ques- 
tion was  signed  and  acknowledged  by  Wil- 
liams and  at  the  time  handed  to  F.  E.  Kidd, 
with  directions  to  him  to  keep  the  same  and 
give  it  to  Laura  Miller  when  he  (Williams) 
was  dead,  and  that  Kidd  did  so.  Counsel  for 
appellants  claim  that  these  facts  as  found 
by  the  court  were  legally  conclusive  to  the 
effect,  under  the  decisions  above  cited,  that 
Williams  delivered  the  deed  with  intent  to 
immediately  vest  title  to  the  property  in  the 
grantee,  Laura  Miller,  subject  only  to  the 
retention  by  him  of  a  life  estate  therein,  and 
that  the  further  finding  of  the  court  that  it 
was  not  the  intention  of  Williams,  when  he 
handed  the  deed  to  the  depositary  Kidd,  to 
divest  himself  of  the  present  title  to  the  prop- 
erty and  therefore  there  was  no  delivery  for 
that  purpose  is  merely  an  unwarranted  con- 
clusion of  law  from  such  facts.  But  this 
position  is  not  tenable.  It  may  be  true  that 
if  the  only  evidence  in  the  case  and  the  only 
facts  found  were  as  recited  above  with  refer- 
ence to  the  making  of  the  deed — the  instruc- 
tions of  W^illiams  and  the  carrying  out  there- 
of by  Kidd — it  might  be  held  that  these  were 
sufficient  to  show  that  the  deposit  of  the  deed 
with  Kidd  was  accompanied  by  an  intention 
on  the  part  of  Williams  that  title  to  the 
property  should  thereby  vest  immediately  in 
the  grantee.  But  it  does  not  follow  that  on 
these  facts  as  found  the  conclusion  must 
necessarily  follow  that  the  intentiou  of  the 
grantor  was  to  vest  a  present  title  in  the 
grantee  and  the  deed  delivered  for  that  pur- 
pose. All  these  facts  may  exist  and  it  still 
be  a  question  as  to  what  was  the  intention 
of  the  grantor.  Here  the  issue  made  by  the 
pleadings  was  whether  Williams,  when  he 
handed  the  deed  to  Kidd,  under  the  instruc- 
tions he  gave  him,  intended  to  vest  a  present 
title  in  the  grantee  named  in  it  and  his  de- 
livery of  the  deed  was  made  to  effect  that 
purpose. 

It  is  essential  to  the  validity  of  a  transfer 
of  real  property  that  there  be  a  delivery  of 
the  conveyance  with  intent  to  transfer  the 
title,  and  the  true  test  under  which  delivery 


is  to  be  determined  is  in  ascertaining  whether 
in  parting  with  the  possession  of  the  convey- 
ance the  grantor  intended  thereby  to  divest 
himself  of  title.  If  he  did,  there  was  sn 
[639]  effective  delivery  of  the  deed.  If  not» 
there  was  no  delivery.  The  solution  of  this 
question  is  grounded  entirely  on  the  intention 
of  the  grantor,  and  this  essential  matter  of 
intention  is  a  question  of  fact  to  be  deter- 
mined by  the  trial  court  from  a  consideration 
of  all  the  evidence  in  a  given  case  bearing 
upon  the  question.  (Bury  v.  Young,  98  Cal. 
451,  35  Am.  St.  Rep.  186,  33  Pac.  338;  Ken- 
niff  V.  Caulfield,  140  Cal.  34,  73  Pac.  803; 
In  re  Cornelius,  151  Cal.  552,  91  Pac.  329; 
Follmer  v.  Rohrer,  158  Cal.  767,  112  Pac 
644.) 

The  evidence  in  this  case  is  made  up  of  facts 
and  circumstances  occurring  at  the  time  of 
the  making  and  delivery  of  the  deed  in  ques- 
tion, and  facts  and  circumstances  occurring 
subsequent  to  that  time  forming  no  part  of 
the  res  gestae,  but  received  in  evidence  as 
tending  to  throw  light  on  the  intention  of  the 
grantor  when  he  made  and  handed  the  deed  to 
Kidd. 

At  the  time  the  deed  was  made  by  Williams 
he  was  a  man  70  years  of  age.  He  had  a  few 
years  previously  become  afflicted  with  cata- 
racts in  both  eyes,  so  seriously  affecting  ht« 
eyesight  that  he  could  hardly  tell  one  paper 
from  another.  His  faculties  were  not  im- 
paired. He  was  a  man  of  large  affairs  and 
had  a  business  office  in  the  town  of  Williams, 
possessed  several  ranches,  and  owned  a  large 
number  of  vacant  town  lots  in  Williams,  as 
well  as  some  improved  property.  On  one  of 
these  lots  was  a  livery  stable,  on  another  a 
hotel  and  others  constituted  the  brick  ware- 
house property.  This  latter  was  the  best  pay- 
ing and  the  most  desirable  of  his  property 
Williams  made  his  will  in  1904.  Laura  Miller 
was  a  grandniece  of  Williams,  of  whom  he  had 
several.  Kidd  was  a  clerk  in  the  office  of  Wil- 
liams and  had  been  for  a  number  of  years 
prior  to  the  making  of  the  deed.  From  1900 
he  was  the  manager  of  the  warehouse  prop- 
erty and  prepared  for  Williams  deeds,  mort- 
gages, and  releases  of  mortgages  and  papers 
of  that  nature;  attended  to  any  work  that 
came  up  in  the  office,  and,  as  he  defines  his 
position  himself,  he  was  the  general  office 
man  for  Williams,  attending  to  any  work 
that  was  required  of  him.  He  attended  to  the 
insurance  business  and  was  a  notary  public 

The  onlv  evidence  of  what  occurred  at 
about  the  time  the  deed  was  prepared,  signed, 
and  delivered  by  Williams,  is  that  of  the 
depositary  and  nominal  defendant,  F.  E.  Kidd. 
He  testified  that  he  and  Williams  were  the 
only  persons  present.  [640]  He  prepared  the 
deed  and  as  notary  took  the  acknowledgment 
of  Williams ;  that  at  the  request  of  the  latter 
and  at  the  same  time  he  prepared  three  other 
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deeds — ^Iwo  of  these  in  favor  of  Miss  Belle 
Williams  and  one  to  Mrs.  Williams;  one  of 
the  deeds  to  Miss  Williams  covered  the  ''Wil- 
liams Hotel"  in  Williams;  the  other  the  brick 
livery  stable ;  the  deed  to.  Mrs.  Williams  cov- 
ered the  residence  property;  all  of  these  prop- 
erties were  embraced  in  four  deeds  and  were 
signed  at  the  same  time  and  the  acknowledg- 
ments taken  by  Kidd;  no  deed  was  drawn  to 
his  daughter,  Marguerita  Williams.  As  to 
the  particular  circumstances  surrounding  the 
making  of  all  these  deeds,  it  appears  from 
the  testimony  of  Kidd  that  during  severfil 
days  before  their  preparation  Williams  had 
spoken  to  him  about  the  preparation  of  deeds 
to  aU  his  property.  As  he  stated,  Williams 
"spoke  of  leaving  his  property  in  that  way— - 
by  deed''  and  that  a  separate  deed  should  be 
made  for  each  pieoe  of  property;  that  he  and 
Williams  collected  the  necessary  data  for  do- 
ing BO,  and  he  started  to  carry  out  the  in- 
structions given  him.  When  he  started  to 
draw  the  deeds  in  line  with  the  instructions 
cf  Williams  he  told  the  latter  that  he  thought 
the  preparation  of  them  all  by  him  would  take 
too  much  work  and  that  he  doubted  his  abil- 
ity to  do  it.  He,  however,  prepared  the  four 
deeds  above  referred  to,  but  either  on  the  day 
they  were  drawn  or  shortly  afterwards  a  fur- 
ther talk  on  the  subject  of  preparing  the  other 
deeds  was  had  between  Williams  and  himself, 
and  he  again  told  Williams  that  the  prepara- 
tion of  all  the  deeds  he  contemplated  would 
make  a  great  deal  of  work,  that  he  was  not 
sure  of  his  ability  or  knowledge  in  the  mat- 
ter; that  it  was  too  much  of  an  undertaking, 
and  advised  Williams  to  get  some  one  else  to 
finish  it.  Williams  made  no  reply  to  this 
statement  of  Kidd,  and  no  further  deeds  were 
drawn  nor  the  matter  ever  afterwards  re- 
ferred to  between  them.  The  only  reason  as- 
signed by  Kidd  why  the  matter  stopped  with 
the  preparation  of  these  four  deeds  only  was 
because  of  the  statements  made  by  him  to 
Williams  expressing  a  doubt  of  his  ability  to 
carry  out  the  scheme  and  his  advice  to  WiU 
liamg  to  have  it  done  by  some  one  else. 
Though  for  some  eight  years  afterwards  he 
and  Williams  were  daily  together  in  the  office, 
nothing  was  ever  said  by  either  of  them  about 
further  carrying  out  the  original  scheme  of 
Williams,  nor  a  word  said  about  the  four 
deeds  which  had  been  prepared  under  it.  The 
three  separate  deeds  [641]  from  Williams  to 
his  wife  and  daughter,  after  being  acknowl- 
edged, were  put  in  an  envelope  by  him  and 
handed  to  Williams,  who  placed  them  in  his 
safe.  The  deed  to  Laura  Miller  was  delivered 
to  Kidd  as  soon  as  it  was  executed  in  the 
maimer  and  with  the  instructions  as  found  by 
the  court. 

The  witness  also  testified  that  he  was  en- 
gaged to  marry  Laura  Miller  at  the  time  these 
deeds  were  made,  though  he  had  not  informed 
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Williams  about  the  matter,  and  it  does  not 
appear  from  the  evidence  that  Williams  ever 
knew  anything  about  it.  He  further  stated 
that  it  was  his  custom  to  enter  up  acknowl- 
edgments taken  by  him  in  his  notarial  regis- 
ter on  the  day  or  the  day  after  they  were 
taken;  that  he  usually  made  a  memorandum 
for  that  purpose  and  at  the  tiine  of  the  exe- 
cution of  the  deeds  by  Williams  did  so,  but 
made  no  entry  whatever  in  his  notarial  regis- 
ter of  these  deeds  until  several  years  after- 
wards. Nothing  was  further  done  by  him 
respecting  the  deed  in  question  until  he  mar- 
ried the  grantee  in  1903,  when,  a  few  days 
afterwards,  he  placed  the  deed  to  her  in  an 
envelope  and  indorsed  it  "October  23,  1903," 
which  was  the  only  indorsement  that  he  had 
made  respecting  the  deed  up  to  that  time. 
Subsequently,  on  November  27,  1903,  he  made 
an  entry  in  his  notarial  book  as  follows:  "W. 
H.  Williams,"  leaving  five  blank  leaves  which, 
however,  were  never  afterwards  filled  up ;  that 
after  the  deeds  were  executed  nothing  was 
ever  said  about  any  of  them  by  either  Williams 
or  himself;  that  he  never  mentioned  to  Laura 
Miller,  before  or  after  she  became  his  wife, 
the  fact  that  this  deed  in  question  had  been 
made  in  her  favor,  or  until  after  the  death  of 
Williams.  Williams  had  not  asked  him  to 
keep  or  said  anything  to  him  about  keeping 
the  making  of  any  of  the  deeds  secret. 

It  further  appears  from  the  evidence  that 
the  three  deeds  other  than  the  one  in  question 
here  were  never  seen  by  anybody  after  their 
execution  and  were  not  found  among  the 
papers  of  Williams  examined  after  his  death. 
Whatever  became  of  them  is  not  known;  at 
least  the  evidence  does  not  disclose.  Tliey 
were  not  delivered;  neither  the  wife  nor  the 
daughters  of  Williams  ever  saw  them,  nor 
did  Kidd  after  they  were  placed  in  the  safe 
by  Williams.  The  latter  never  spoke  of  any 
of  the  deeds  made,  including  the  one  in  ques- 
tion, after  they  were  made,  nor  did  Kidd, 
until  after  the  death  of  Williams.  Subsequent 
to  the  execution  of  the  deeds  Williams  made 
extensive  improvements  on  the  warehouse 
property,  [642]  aggregating  some  five  thous- 
and five  hundred  dollars.  In  the  fall  of  1904 
a  party  named  Becker  applied  to  Williams  to 
purchase  the  warehouse  property.  Williams 
refused  to  sell  the  warehouse  alone,  stating 
that  he  wanted  to  sell  the  hotel  with  it.  or 
that  he  would  sell  the  hotel  separately;  that 
he  would  take  forty  thousand  dollars  for  the 
two  pieces — the  warehouse  md  hotel — or 
twenty  thousand  dollars  for  the  hotel.  Noth- 
ing came  of  these  negotiations.  This  con- 
versation was  had  in  the  ofiice  of  Williams. 
Kidd  was  present  at  the  time  and  heard  the 
conversation.  The  morning  after  the  death  of 
Williams  a  professional  nurse — ^Morton — who 
had  waited  on  him  had  a  somewhat  extended 
conversation  with  Kidd,  in  which  they  talked 
about  the  affairs  of  Williams  kind  the  estate 
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left  by  him,  Kidd  informed  Morton  of  the 
different  properties  making  up  the  estate, 
particularly  mentioning  the  warehouse  as  one 
item  of  it,  and  upon  a  suggested  possibility 
that  there  might  be  a  contest  between  the 
heirs  of  Williams,  Kidd  stated  that  there 
would  not  be  any,  that  the  property  would  go 
to  Mrs.  Williams  and  her  two  daughters. 
After  the  death  of  Williams,  Miss  Belle  Wil- 
liams called  on  Kidd  for  the  keys,  and  those, 
including  the  warehouse  keys,  were  delivered 
to  her  by  him. 

These  matters,  in  the  main,  make  up  the 
evidence  under  which  the  court  was  to  deter- 
mine whether,  when  Williams  delivered  the 
deed  in  question  to  Kidd,  he  intended  thereby 
to  pass  a  present  title  in  the  property  to 
the  grantee.  The  court  found  that  he  did 
not.  This  finding  of  the  court,  it  is  true, 
rests  mainly  upon  inferences  which  it  deduced 
from  the  facts  and  circumstances  in  evidence, 
but  if  these  inferences  were  fairly  and  rea- 
sonably deducible  from  them,  the  finding  must 
stand.  This  court  cannot  set  aside  the  find- 
ing of  the  trial  court  unless  it  appears  that 
there  is  no  evidence  to  support  it,  or  the 
evidence  is  so  clearly  preponderating  against 
the  finding  as  made  that  it  can  be  said  that 
there  is  no  substantial  evidence  to  sustain  it. 
We  are  satisfied  from  a  full  consideration  of 
the  evidence  that  this  cannot  be  said. 

Taking  the  facts  and  circumstances  under 
which  the  deed  in  question  was  made,  we 
think  the  court  was  justified,  from  a  consid- 
eration of  these  alone,  in  concluding  that  it 
was  not  intended  by  Williams  that  the  deliv- 
ery of  the  deed  in  question  to  Kidd  should 
pass  to  the  grantee  a  present  title  to  the 
property. 

[643]  Williams,  when  the  matter  of  the 
making  of  the  deeds  to  his  property  was  first 
broached  to  Kidd,  while  an  old  man,  was 
actively  engaged  in  his  business  affairs,  which 
comprehended  the  care  and  management  of  a 
large  amount  of  ranch  property,  and  likewise 
«  great  many  lots  and  blocks  in  the  town  of 
Williams,  the  latter  of  which  he  was  from 
time  to  time  selling  off.  Kidd  was  his  con- 
fidential clerk,  to  whom  he  would  naturally 
turn  for  assistance  in  case  of  any  measures 
which  involved  irust  and  confidence,  and  the 
preparation  of  instruments  relative  to  his 
property  transactions  were  generally  entrust- 
ed to  Kidd.  It  was  a  fair  inference  to  be 
made  by  the  court  that  Williams,  when  he 
commenced  the  preparation  of  these  deeds,  had 
in  contemplation  a  testamentary  disposition 
of  all  his  property,  and  that  the  making  of 
the  four  deeds,  including  the  one  in  contro- 
versy, was  a  part  thereof.  That  he  so  in- 
tended would  appear  from  the  language  he 
used  in  the  several  talks  held  between  him- 
self and  Kidd  before  they  actually  commenced 
the  preparation  of  the  various  deeds  which 
the  scheme  contemplated.    He  spoke  of  "leav- 


ing his  property  that  way — ^by  deed,"  which  it 
not  reasonably  open  to  any  other  construc- 
tion. His  purpose  was  to  make  a  separate 
deed  to  each  piece  of  his  property  to  those 
whom  doubtless  he  deemed  entitled  thereto 
as  the  natural  recipients  of  his  bounty,  al- 
though on  account  of  the  abandonment  of  the 
scheme  Williams  had  no  occasion  to  declare 
to  Kidd  the  person  whose  names  should  be 
inserted  in  the  various  contemplated  deeds. 
It  is  hardly  to  be  assumed  that  a  man 
actively  engaged  in  business,  as  Williams  was 
at  this  time,  and  making  sales  of  his  property 
as  opportunity  presented,  contemplated  di- 
vesting himself  of  title  to  all  of  it  by  deeds 
previously  delivered  with  that  intent.  On  the 
contrary,  under  the  scheme  whidi  he  had  in 
view,  he  believed  that  in  making  these  various 
deeds  he  would  not  be  divesting  himself  of 
title  to  the  property;  that  they  would  not 
interfere  with  his  changes  in  the  deeds  or  mak- 
ing transfers  of  the  property  represented  by 
them  should  he  make  a  sale  of  any  of  it,  or 
should  be  desire  to  change  the  transfers;  that 
though  making  separate  deeds  would  involve 
much  labor  (a  moderate  estimate  of  the  num- 
ber of  deeds  which  it  would  be  necessary  to 
make,  based  on  an  enumeration  in  the  record 
of  the  pieces  of  property  held  by  [644]  him, 
would  require  about  forty  deeds),  yet  by  this 
means  he  could  the  more  readily  during  his 
lifetime  make  changes  as  to  the  beneficiaries 
consequent  on  sales,  or  as  his  inclination 
prompted  him,  then  he  could  do  were  many 
pieces  of  property  embraced  in  a  single  con- 
veyance. The  language  used  by  Williams  and 
the  plan  he  had  formulated  for  carrying  out 
the  intention  which  he  expressed  doing,  war- 
ranted an  inference  that  his  plan,  which  em- 
braced the  four  deeds  he  actually  made,  and 
the  others  he  had  contemplated  making,  was 
simply  to  effect,  as  a  whole,  a  testamentary 
disposition  of  his  property;  that  if,  in  the 
continued  activities  of  his  liusiness  with  re- 
spect to  all  of  it,  he  made  no  sales  of  any 
portion  of  it,  or  if  he  concluded  to  make  no 
changes  in  the  deeds  during  his  lifetime,  then 
the  deeds  as  first  drawn  should,  upon  his 
death,  and  then  only,  be  delivered  to  the  gran- 
tees, to  take  effect  and  vest  title  in  them; 
that  even  as  to  that  purpose  he  had  aban- 
doned it  in  its  inception  on  account  of  Kidd*s 
expressed  inability  to  carry  out  the  testamen- 
tary scheme  in  its  entirety,  and  that  the 
abandonment  included  a  revocation  of  all  the 
deeds  which  had  been  prepared  pursuant  to 
it,  including  the  one  here  in  question,  and  that 
Williams  and  Kidd  both  so  understood.  This 
deduction  of  a  testamentary  purpose  on  the 
part  of  Williams  in  making  the  deeds,  which 
the  court  was  fairly  justified  in  making  (in- 
dependent of  the  inference  of  abandonment  of 
such  purpose)  warranted  the  finding  that 
the  deed  here  in  question  was  not  delivered, 
because  a  deed  delivered  with  the  intent  that 
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it  ihall  take  effect  only  on  the  death  of  the 
ffrantor,  being  an  attempted  testamentary 
dliposltion  of  property,  is  void.  (Hayden  v. 
Oollins,  1  Cal.  App.  259,  81  Pae.  1120;  Walter 
y.  Way,  170  lU.  96,  48  N.  E.  421 ;  Johnson  ▼. 
Johnson,  24  E.  I.  571,  54  Atl.  378;  Schlioher 
Y.  Keeler,  67  N.  J.  £q.  635,  61  Atl.  434.) 

But   aside  from  the  circumstances  imme- 
diately  connected   with  the  making  of   the 
deeds,  there  were  other  circumstances  which 
Were  to  be  taken  into  consideration  by  the 
trial  court  as  bearing  on  the  question  of  the 
Intention  and  purpose  of  Williams  respecting 
them,    lliese  deeds  were  clearly  made  as  part 
of  a  scheme  entertained  by  Williams,  which 
contemplated  several  separate  deeds  to  all 
his  property.     It  of  course  cannot  seriously 
be  questioned  but  that  whatever  his  intention 
was  in  the  contemplated  disposition  of  all  his 
property;  whether  it  was  to  make  a  testa- 
mentary disposition  of  it  by   [645]  way  of 
deeds,  or  under  such  deeds  to  vest  a  present 
title  in  the  grantees,  he  had  the  same  in- 
tention as  to  each  and  every  parcel  of  it. 
He  certainly  did  not  intend  to  make  a  tes- 
tamentary disposition  of  one  deed  and  by 
another  vest  the  present  title.    In  this  con- 
nection it  may  be  said  that  there  was  no  evi- 
dence of  such  affection  on  the  part  of  Wil- 
liams for  his  grandniece,  Laura  Miller,  above 
what  naturally  exists  between  persons  of  that 
relationship,  which  could  raise  any  inference 
that,  while  his  general  plan  was  to  make  tes- 
tamentary disposition  of  his  property,  yet,  as 
to  the  deed  to  her,  he  intended  it  should  vest 
a  present  title.     In  furtherance  of  whatever 
hia    intention   was,   and   particularly   in   at- 
tempting to  carry  out  his  entire  scheme  as  he 
had  devised  it,  he  made  these  four  deeds,  all 
of  which  were  executed  together  and  evidently 
intended  by  Williams  to  effect  the  same  pur- 
pose.    Three  of  these— deeds  to  his  wife  and 
daughter — were  never  delivered.    This  was  a 
circumstance  to  be  considered  in  determining 
what  the  intention  of  Williams  was  respect- 
ing the  delivery  of  the  deed  in  question.    It  is 
only  reasonable  to  assume  that  if  Williams 
intended  to  make  an  effective  delivery  of  that 
deed  so  as  to  pass  a  present  title,  he  also  in- 
tended to  deliver  the  other  deeds  executed  at 
the  same  time  with  the  same  intent.     If  he 
had  delivered  them,  that  fact  would  have  had 
weight  as  tending  to  show  such  an  intention 
with  reference  to  the  deed  in  question.     But 
as  these  other  deeds  were  never  delivered  or 
ever  heard  of  after  they  were  executed,  this 
circumstance,  on  the  other  hand,  was  properly 
to  be  taken  into  consideration  as  tending  to 
show  that  Williams  did  not  deliver  the  deed 
in  question  to  Kidd  with  any  such  Intention. 
In  Napier  v.  Elliott,  162  Ala.  129,  50  So.  148, 
it  is  said:  "As  a  circumstance  bearing  upon 
the  question  of  intention  as  to  the  delivery 
of  the  deed  it  was  competent  for  the  defend- 
ants to  show  that  at  the  time  of  the  making 


of  the  deed,  and  contemporaneous  therewith, 
the  grantor  made  two  other  deeds  to  Lem 
Walden  and  Josiah  Hughes  embracing  all  the 
lands  the  grantor  had  left  after  the  deeds  to 
the  plaintiff  and  her  mother,  and  the  further 
fact  that  the  deeds  to  Walden  and  Hughes 
were  never  delivered.  This  evidence,  when 
taken  in  connection  with  other  evidence  as  to 
the  purpose  of  the  grantor  in  making  the 
deeds,  .  .  .  actual  delivery  of  plaintiff's 
deed  being  a  disputed  fact,  was  both  compe- 
tent and  relevant  as  tending  to  negative  the 
[646]  grantor's  intention  of  delivery  of  plain- 
tiff's deed.  The  weight  of  it,  however,  and  as 
to  whether,  in  connection  with  all  of  the  evi- 
dence in  the  case,  it  was  sufficient  to  negative 
such  intention,  was  a  question  for  the  jury." 

As  an  additional  circumstance  further  in- 
dicating that  the  making  of  these  deeds  was 
part  of  a  testamentary  scheme  which  Kidd 
knew  had  been  abandoned  at  its  very  incep- 
tion, is  the  fact  that  Kidd  made  no  entry  re- 
specting these  deeds  at  the  time  they  were 
acknowledged  in  his  notarial  record,  as  the 
law  requires  he  should  do.  (Pol.  Code,  sec 
794.)  He  did  not  do  this  until  several  years 
after  they  were  executed.  His  excuse  is  that 
he  did  not  make  an  entry  at  the  time  because 
he  did  not  want  their  execution  to  appear  as 
a  matter  of  public  record.  But  it  is  not 
suggested  why  the  public  or  any  member  of  it 
would  be  curious  enough  to  try  to  ascertain 
from  the  notarial  record  whether  Williams 
had  made  any  deeds  or  not.  Williams  had 
not  asked  Kidd  to  omit  the  entries.  He  had 
enjoined  no  secrecy  on  Kidd  whatever  respect- 
ing the  deeds.  The  trial  court  might  well 
question  the  merit  of  the  excuse  given  by 
Kidd  in  view  of  the  fact  that  he  did  make 
an  indefinite  entry  two  years  afterward  and 
about  a  month  after  he  married  the  grantee 
in  the  one  in  question,  which  removed  in  a 
measure  the  secrecy  of  the  transaction  which 
he  was  so  solicitous  to  keep,  and  which  entry 
he  could  just  as  well  have  made  at  the  time 
the  deeds  were  acknowledged.  The  trial  court 
may  have  well  concluded  that  the  failure  to 
make  the  entries  at  the  time  the  deeds  were 
made  did  not  spring  from  any  desire  to  pre- 
serve secrecy  in  the  transaction,  but  because 
Kidd  knew  that  the  deeds  were  part  of  a 
testamentary  scheme,  abandoned  at  its  incep- 
tion, and  that  the  deeds  were  not  intended  to 
be  effective  ef«n  fer  testamentary  purposes, 
and  hence  no  entry  respecting  any  of  them 
needed  to  be  made. 

There  were  further  circumstances  which 
were  proper  to  be  taken  into  consideration 
by  the  trial  court;  the  failure  of  Kidd  to 
make  any  suggestion  to  Williams  or  call  his 
attention  to  the  fact  that  he  could  not  make 
a  sale  of  the  warehouse  property  or  of  the 
hotel  property  such  as  Becker  was  negotiating 
for  with  hitt  and  whidi  he  was  dispoeed  to 
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make,  because  Kidd  knew  that  if  the  deeds 
had  the  effect,  as  he  claimed  they  had,  of 
vesting  a  present  title  in  Laura  Miller,  Wil- 
liams could  not  convey  the  fee  simple  title  to 
the  property  [647]  which  Becker  wanted  to 
purchase  and  Williams  offered  to  sell.  The 
fact  that,  in  the  presence  of  Kidd  as  deposi- 
tary of  the  deed  to  the  warehouse,  Williams 
was  offering  to  sell  the  property  as  the  owner 
thereof,  without  aliy  protest  from  Kidd,  or 
suggestion  from  him  that  Williams  might  not 
do  it,  and  an  apparent  acquiescence  thereby 
in  the  right  of  Williams  to  make  the  sale, 
might  be  considered  by  the  court  as  some 
evidence  indicating  that  both  of  them  under- 
stood that  the  deeds  were  only  part  of  an 
abandoned  testamentary  plan,  and  that  Wil- 
liams still  had  absolute  title  to  the  property. 
The  fact  that  Kidd  made  no  mention  of  the 
deed  to  the  grantee,  to  whom  he  had  been 
married,  until  after  the  death  of  Williams,  al- 
though no  secrecy  respecting  it  was  enjoined 
on  him  by  Williams,  was  likewise  a  circum- 
stance which  could  be  considered  by  the  court 
as  tending  to  show  that  there  was  no  delivery 
of  the  deed  with  intent  to  pass  present  title, 
and  that  Kidd  knew  it  (FoUmer  v.  Rohrer, 
168  Cal.  757,  112  Pac.  644),  as  was  likewise 
his  statement  made  after  the  death  of  Wil- 
liams that  the  warehouse  property  and  the 
other  property  described  in  the  three  deeds 
was  part  of  the  estate  left  by  Williams  which 
would  go  to  his  wife  aJid  his  two  daughters. 
The  fact  that  neither  the  deeds  nor  the  orig- 
inal scheme  which  W^iUiams  had  in  view 
when  he  made  them  were  ever  mentioned  by 
Williams  or  Kidd  to  each  other,  though  they 
were  together  in  Williams'  office  for  a  period 
of  eight  years  after  the  deeds  were  made,  was 
matter  for  consideration  by  the  court  as  tend- 
ing to  warrant  a  similar  inference. 

Taking  into  consideration  all  these  circum- 
stances, it  cannot  be  said  but  that  they  fairly 
warrant  the  inferences  drawn  by  the  trial 
court  and  on  which  its  finding  of  nondelivery 
was  based,  that  it  was  not  the  intention  of 
Williams  when  he  delivered  the  deed  to  Kidd 
to  divest  himself  of  present  title  to  the  prem- 
ises described  in  the  deed,  nor  was  the  deed 
delivered  with  any  such  intent  or  for  such 
purpose ;  that  this  deed  was  made  and  handed 
to  Kidd  solely  as  part  of  a  testamentary 
scheme  which  was  abandoned  at  the  inception, 
and  this  deed  was  intended  and  understood 
by  both  Williams  and  Kidd  to  be  revoked  by 
such  abandonment. 

There  is,  it  is  true,  the  circumstance  that 
Williams  never  asked  Kidd  to  return  the  deed 
in  question  to  him.  But  Williams  was  de- 
vising his  testamentary  plan  with  his  confi- 
dential clerk  in  his  own  oflSce  where  the  pa- 
pers of  both  of  them  were  [648]  kept.  Wil- 
liams had  not  told  Kidd  to  place  this  deed 
in  any  particular  place,  but  simply  to  keep 
it.     The  papers  of  Williams  and  Kidd  were 


kept  in  Williams'  safe  in  the  office — those  of 
Kidd  in  a  tin  box  where  this  deed  was  placed 
(and  kept  by  Kidd  until  somewhat  over  a 
year  before  Williams  died),  though  no  specific 
instructions  were  given  by  Williams  to  place 
It  in  this  box.  Williams  and  his  daughter, 
Belle  Williams,  who  also  assisted  her  father 
a  great  deal  of  th.e  time  in  his  business  affairs, 
particularly  in  the  office  on  account  of  his 
impaired  eyesight,  had  alone  the  combination 
to  this  safe.  It  is  only  reasonable  to  assume 
that  Williams  expected  that  all  the  papers 
which  he  intended  to  execute  in  conformity 
with  his  contemplated  scheme,  were  to  be  kept 
in  the  office,  and  that  the  reason  he  did  not 
actually  request  the  return  of  this  deed  after- 
wards was  because,  as  both  he  and  Kidd  un- 
derstood that  the  whole  testamentary  plan 
and  all  done  under  it  hsid  been  abandoned, 
this  deed  fell  with  it,  and  that  at  any  time, 
if  he  desired  it,  Kidd  would  have  handed  it  to 
him. 

This  brings  us  to  a  consideration  of  the 
assignments  of  error  made  by  appellants  as  to 
the  admission  by  the  court  in  evidence  of  the 
conversation  between  Becker  and  Williams 
relative  to  the  purchase  and  sale  of  the  ware- 
house and  hotel  property;  testimony  as  to 
the  improvements  made  by  Williams  on  the 
warehouse  property,  and  other  acts  and  dec- 
larations of  Williams  occurring  subsequent  to 
the  making  of  the  deeds  in  question. 

It  is,  of  course,  well  settled  that  acts  and 
declarations  of  a  grantor  made  after  he  has 
parted  with  the  title  to  property  and  in  dis- 
paragement of  it  are  inadmissible  when  made 
in  the  absence  of  the  grantee,  and  it  is  the 
claim  of  appellants  that  the  conduct  and 
declarations  of  Williams  after  the  deed  was 
handed  to  ELidd  were  inadmissible  as  contra- 
vening this  rule. 

But  here  the  very  question  was  whether 
Williams  had  ever  parted  with  title  to  the 
property.  This  was  the  main  issue  in  the 
case,  the  claim  of  respondents  being  that  there 
had  been  no  delivery  of  the  deed  with  intent 
on  the  part  of  Williams  to  do  so.  The  con- 
duct and  declarations  of  Williams  covered 
a  period  subsequent  to  the  making  of  the 
deed  and  while  Kidd  held  it  as  a  depoaitary, 
and  we  are  satisfied  that  such  acts,  cx>nduct, 
and  declarations  of  Williams  with  reference 
to  the  property  during  that  period  were  prop- 
erly admissible  as  bearing  [649]  on  the  issue 
as  to  whether  there  had  been  a  delivery  of  the 
deed.  All  these  matters  had  some  tendency 
to  show  tliat  there  was  no  intention  on  the 
part  of  Williams  to  deliver  it  except  as  a  part 
of  a  testamentary  scheme  which  he  had  aban- 
doned. 

In  support  of  their  contention  that   these 
acts  and  declarations  of  Williams  just   re- 


WILLIAMS 
170  Oal. 

lerred  to  were  inadmissible  reliance  is  had  by 
appellants  on  Bury  v.  Young,  98  Cal.  446,  35 
Am.  St.  Rep.  186,  33  Pac.  338.  If  that  case 
is  to  be  construed  as  holding  that  where  the 
issue  is  whether  or  not  the  grantor  so  deliv- 
ered his  deed  as  to  convey  title,  the  acts  and 
declarations,  in  short,  the  conduct,  of  the 
deceased  grantor  cannot  be  given  in  evidence 
in  disproof  of  delivery,  then  we  think  that 
Bury  V.  Young  should  be  overruled  as  con- 
trary to  sound  reason  and  to  the  great  weight 
of  authority.  This  may  be  done  without  in- 
terference with  any  vested  right,  since,  at  the 
most,  Bury  ▼.  Young  but  lays  down  a  rule 
of  evidence,  and  as  the  purpose  of  all  rules 
of  evidence  is  to  aid  in  arriving  at  the  truth, 
if  it  shall  appear  that  any  rule  tends  rather 
to  hinder  than  to  facilitate  this  result,  to  pro- 
mote rather  than  to  repress  fraud,  it  should 
be  abrogated  without  hesitation.  In  its  lan- 
guage, however,  it  is  to  be  noted  that  Bury 
y.  Young  does  not  lay  down  this  rule.  Its 
sole  statement  is  that  ''the  grantor's  declara- 
tions and  acts  made  and  done  in  his  own  in- 
terest months  after  the  deed  was  delivered 
are  not  admissible  as  indicating  his  intention 
in  delivering  the  deed."  (The  italics  are  our 
own.)  It  is  said  that  this  principle  is  ele- 
mentary, and  so  it  is.  It  is  further  said  that 
there  is  nothing  in  Dean  v.  Parker,  88  Cal. 
283,  26  Pac.  01,  "trespassing  upon  that  doc- 
trine." Neither  is  there.  But  it  is  to  be 
noted  that  all  of  this  is  based  upon  the  as- 
sumption of  an  actual  prior  delivery  of  the 
instrument.  "Delivery"  is  a  word  of  well- 
defined  meaning  in  the  law.  It  is  the  act, 
however  evidenced,  by  which  the  instrument 
takes  effect  and  title  thereby  passes.  Of 
course  it  is  true  that  after  such  delivery  no 
acts  or  declarations  of  the  grantor  in  deroga- 
tion of  his  gTATit  will  be  received.  But  where 
the  vital  question  is  whether  or  not  he  did 
deliver  the  instrument,  and  where,  as  always 
in  such  cases  his  lips  are  sealed  by  death,  and 
the  opposing  testimony  of  the  grantee  or  de- 
positary, honest  or  fraudulent,  cannot  be  con- 
tradicted by  him,  it  is  but  an  invitation  to 
fraud  and  perjury  and  to  their  success  to 
refuse  [650]  admission  to  such  evidence. 
While  it  has  been  stated  that  Bury  v.  Young, 
therefore,  does  not  in  terms  declare  for  a  rule 
excluding  evidence  of  the  conduct  of  the  gran- 
tor when  delivery  is  the  issue,  it  is  but  fair 
to  add  that  it  is  construed  as  doing  so  by  at 
least  one  of  the  justices  in  the  subsequent 
case  of  Ord  v.  Ord,  09  Cal.  624,  34  Pac.  83. 
But  in  tliat  case  again  it  is  to  be  noted  that 
the  rule  laid  down  is  the  unimpeachable  one 
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that  "a  grantor  will  not  be  permitted  to  dis- 
parage his  deed  by  declarations  made  or  acts 
done  by  him  in  his  own  interest  auhaequent  to 
its  execution,'*  (The  italics  again  are  ours.) 
Further  it  is  to  be  noted  that  "execution"  is 
a  word  of  well-defined  l^al  meaning,  and  is 
here  employed  with  that  meaning.  "Execu- 
tion" includes  effective  delivery.  It  is  for  the 
first  time  in  the  concurring  opinion  of  one  of 
the  justices  declared  in  the  Ord  case  that  the 
subsequent  declarations  and  conduct  of  the 
grantor  "denying  the  fact  of  the  previous  de- 
livery of  the  deed"  will  not  be  received. 
Here,  in  strictness,  is  the  first  and  only  decla- 
ration of  this  rule,  and  it  is  to  be  noted  that 
it  is  not  made  by  the  court,  but  by  one  of  the 
justices  thereof.  There  is,  therefore,  nothing 
in  our  decisions  to  embarrass  us  in  declaring 
what  we  conceive  to  be  the  correct  rule,  and 
nothing,  of  course,  in  the  doctrine  of  etare 
decieis  which  can  apply  to  a  mere  rule  of  evi- 
dence in  which  no  one  has  a  vested  right. 
Take  for  illustration  the  case  of  a  forged  deed, 
as  it  was  charged  this  deed  was.  The  grantor 
naturally  knows  nothing  about  its  eixstence; 
indeed  the  instrument  may  not  have  been 
written  imtil  after  his  death.  When  rights 
under  this  forged  deed  are  asserted,  the  heirs 
of  the  dead  grantor  feel  equally  certain,  both 
that  the  instrument  is  a  forgery  and  that  it 
was  never  delivered,  and  they  so  plead.  They 
are  able  to  show  that  their  ancestor  during 
his  lifetime  treated  the  property  as  his  own, 
offered  it  for  sale  as  his  own,  wrote  and  talked 
to  the  asserted  grantee  after  the  date  of  the 
deed  stating  that  it  was  his  own;  that  he 
declared  what  disposition  he  proposed  to  make 
of  it,  and  that  he  made  such  disposition  by 
will.  They  are  not  permitted  to  prove  any 
of  these  things  because  of  the  mere  assertion 
of  delivery  by  the  grantee  as  of  the  date  that 
the  instrument  purports  to  bear.  The  same 
reasoning  applies  to  any  other  asserted  de- 
livery— ^ti)  delivery  to  a  depositary,  and  if 
the  same  rule  does  not  follow  the  reasoning, 
then  titles  will  pass,  not  in  accordance  with 
the  truthj  but  in  accordance  [651]  with  the 
honesty  or  dishonesty  of  the  depositary, 
whose  testimony  alone  can  be  received.  And 
finally,  as  to  our  own  cases  it  may  be  added 
that  the  rule  of  evidence  which  we  here  de- 
clare is  the  sound  one,  is  distinctly  recognized 
by  this  court  in  Bank  to  be  such  in  the  very 
much  later  case  of  Sprague  v.  Walton,  145 
Cal.  228,  78  Pac.  645,  where  the  effectiveness 
by  delivery  of  a  gift  of  the  community  prop- 
erty from  the  husband  to  the  wife  was  in- 
volved. This  court  declared:  "His  purpose 
was  a  matter  between  him  and  her  exclusively, 
and  was  manifested  and  could  be  proved  by 
his  contemporaneous  declarations,  or  by  his 
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declarations  made  before  or  after  delivering 
the  orders.  There  is  no  better  proof  of  in- 
tention than  declared  intention,  and  it  is  often 
the  only  means  of  proof."  There  is  nothing  in 
In  re  Cornelius,  151  Cal.  550,  01  Pac.  329,  in 
conflict  herewith.  Indeed,  In  re  Cornelius  con- 
tains a  further  exposition  of  the  meaning  to 
be  given  to  the  language  of  this  court  in  Bury 
V.  Young,  and  the  interpretation  there  put 
upon  it  is  xmobjectionable.  There  again  there 
was  a  delivery  passing  title,  and,  expounding 
Bury  V.  Young,  it  is  declared:  "If  after  such 
a  conveyance  is  so  delivered  that  the  grantor 
has  no  dominion  or  control  over  it  or  right 
to  recall  it,  he  gains  possession  of  it  and 
wrongfully  destroys  it,  there  can  be  no  doubt 
that  he  cannot  profit  by  his  wrongful  act  nor 
deprive  his  grantees  of  their  interest  thereby 
without  their  consent.'*  Finally  may  be  cited 
Hayden  v.  Collins,  1  Cal.  App.  259,  81  Pac. 
1120,  where  evidence  of  the  conduct  of  the 
asserted  grantor  after  the  deed  was  placed 
in  escrow  was  admitted.  The  case  was  dis- 
cussed under  this  evidence.  It  was  held  to 
show  nondelivery,  and  a  hearing  before  this 
court  was  denied. 

Turning  elsewhere  to  the  authorities,  it 
will  be  found  that  there  is  a  difference  of 
view  upon  this  question.  Some  courts,  such 
as  Illinois  (Miller  v.  Meers,  155  111.  284,  40 
N.  E.  577),  hold  to  the  rule  of  evidence  as- 
serted to  have  been  declared  in  Bury  v.  Young. 
Henry  v.  Phillips,  105  Tex.  459,  151  S.  W.  533, 
is  to  like  effect.  But  in  the  Encyclopedia  of 
Evidence  many  cases  will  be  found  cited  to  the 
effect  that  (to  quote  the  text),  "The  grantor's 
declarations,  both  prior  to  the  execution  of 
the  deed  and  those  made  subsequent  to  the 
execution,  are  admissible."  While  to  the  fur- 
ther statement  that  they  [652]  may  be  re- 
ceived in  proof  of  an  intent  to  deliver,  but  not 
in  disproof  of  such  intent,  Bury  v.  Young 
alone  is  cited.  And  even  in  Illinois  it  is  to 
be  noted  that  in  Merki  v.  Merki,  113  111.  App. 
518,  that  court  in  1904  declared  that  when  the 
question  whether  a  deed  has  been  delivered 
is  a  doubtful  or  debatable  one,  testimony  of 
the  acts  and  conduct  of  the  grantor  with  ref- 
erence to  the  property  subsequent  to  the  date 
of  the  grant  is  admissible.  Devlin  (1  Devlin 
on  Deeds,  sec.  280a)  adopted  the  rule  of  evi- 
dence that  where  the  delivery  of  a  deed  to  a 
third  person,  to  be  delivered  to  the  grantee 
after  the  death  of  the  grantor  leaves  the  in- 
tention of  the  grantor  in  doubt,  subsequent 
acts  of  the  grantor  or  of  the  depositary  may 
be  proven  for  the  purpose  of  showing  the  in- 
tent of  the  grantor  at  the  time  the  deed  was 
placed  in  the  hands  of  the  third  person.  To 
the  same  effect  is  O'Brien  v.  O'Brien,  19  N.  D. 
713,  125  N.  W.  307,  where  the  supreme  court 
of  North  Dakota  reached  the  same  conclusion 
after  an  elaborate  review  of  the  authorities, 
including  those  from  this  state.    And  further, 


in  support  of  the  rule  as  we  have  declared  it 
should  be,  may  be  cited  Johnson  v.  Johnson, 
24  R.  I.  571,  54  Atl.  378,  and  Hale  v.  Joslin, 
134  Mass.  310. 

As  to  the  further  claim  of  appellants  that 
evidence  of  the  conduct  of  Elidd — including 
his  declarations  to  Morton — while  he  claimed 
to  be  holding  the  deed  as  depositary  of  the 
grantee  were  improperly  admitted  by  the 
court.  Proof  of  these  acts  and  declarations  of 
Kidd  was  through  original  and  independent 
evidence  offered  by  plaintiffs  in  their  case  in 
chief  and  not  by  way  of  impeachment.  Con- 
ceding, without  deciding,  that  as  so  offered 
by  plaintiffs  in  their  main  case  this  evidence 
was  inadmissible,  we  think  nevertheless  that 
such  admission  should  not  be  held  to  be  so 
prejudicial  as  to  warrant  a  reversal.  While 
it  is  a  fact  that  Kidd  was  called  by  plaintiffs 
as  a  witness  and  examined  by  them  as  to  the 
delivery  of  the  deed  to  him  by  Wililams  it 
was  not  essential  to  the  making  out  of  a 
case  entitling  them  to  the  relief  sought  that 
they  should  have  called  him  as  a  witness.  As 
pointed  out  by  their  counsel  in  the  last  argu- 
ment before  this  court,  plaintiffs  by  adopting 
a  different  order  of  proof  than  was  pursued 
by  them  on  the  trial  below  might  have  thrown 
on  defendants  the  burden  of  proving  the  de- 
livery of  the  deed  in  question  and  might  have 
sustained  their  case  without  calling  [653] 
Kidd  as  a  witness  at  all.  It  is  true  that  in 
such  condition  of  the  proof  made  by  plaintiffs 
defendant  would  make  out  a  prima  facie 
showing  of  delivery  by  the  production  of  the 
deed  by  the  grantee.  (Zihn  v.  Zihn,  153  Cal. 
405,  95  Pac.  868 ;  Phillips  v.  Menotti,  167  Cal. 
328,  139  Pac.  796.)  But  this  prima  facie 
showing  would  have  been  overcome  by  plain- 
tiffs by  proof  of  the  unquestioned  fact  in  the 
case  that  the  grantee  had  no  knowledge  of  the 
existence  of  the  deed  and  did  not  come  into 
possession  of  it  until  after  the  death  of  the 
grantor  Williams.  (1  Devlin  on  Real  Estate, 
3d  ed.  sec.  294;  Mitchell  v.  Ryan,  3  Ohio  St. 
382;  Trask  v.  Trask,  90  la.  318,  48  Am.  St. 
Rop.  446,  57  N.  W.  841 ;  Thomas  v.  Sullivan, 
138  Mich.  265, 101  N.  W.  628 ;  Moore  v.  Trott, 
156  Cal.  353,  134  Am.  St.  Rep.  131,  104  Pac. 
578.)  And  in  that  state  of  the  case  defend- 
ants would  have  been  compelled  to  call  Kidd 
as  their  own  witness  to  prove  the  alleged  deliv- 
ery to  him  of  the  deed  to  the  grantee  named  in 
it.  In  the  order  of  proof  which  we  have  just 
adverted  to  defendants  without  the  testimony 
of  Kidd,  producing  him  as  their  own  witness, 
could  not  make  out  a  case  of  delivery  of 
the  deed  and  Kidd  having  testified  to  suA 
delivery  could  undoubtedly  have  been  eroes- 
examined  by  plaintiffs  with  a  view  to  eliciting 
evidence  of  his  acts  and  declarations  inconsist- 
ent with  the  delivery  claimed  and  if  he  denied 
such  acts  and  declarations  proof  thereof 
would   have   been    permissible   to   plaintifTs 
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bj  way  of  impeachment.  Undoubtedly,  evi- 
dence of  the  acts  and  declarations  of  Kidd 
inconsistent  with  his  testimony  that  the  deed 
was  delivered  to  him  for  the  grantee  would  be 
highljr  material  to  plaintiffs  and  as  plaintiffs 
by  simply  following  the  order  of  proof,  as  no 
doubt  they  would  do  if  a  new  trial  were 
granted,  could  compel  defendants  to  call  Kidd 
as  a  witness  and  thus  inevitably  be  afforded 
an  opportunity  to  introduce  evidence  of  his 
acts  and  declarations  as  inconsistent  with  a 
claim  of  delivery  and  by  way  of  impeach- 
ment, we  cannot  perceive  how  any  prejudicial 
result  can  be  attributed  to  their  admission 
which  could  warrant  granting  a  reversal.  If 
improperly  admitted  on  the  trial  as  original 
and  independent  evidence,  still,  as  by  adopting 
a  different  order  of  proof  they  imquestionably 
must  be  admitted  as  impeaching  evidence  on 
another  trial,  the  mere  fact  that  the  trial 
court  in  admitting  them  did  not  fully  recog- 
nize  their  [654]  true  character  as  impeaching 
evidence  could  work  no  prejudicial  injury 
to  defendants.  The  judgment  and  order  ap- 
pealed from  are  affirmed. 

Henshaw,  J.,  Sloss,  J.,  Shaw,  J.,  Melvin,  J., 
Lawlor,  J.,  and  Angellotti,  C.  J.,  concurred. 


HOTB. 

Adatissibilitj  •£  Deolaration  •£  Grant- 
or after  CTomTeyaaoe  as  to  Delivery 
of  Deed* 

When  the  issue  is  whether  a  person  has 
divested  himself  of  title,  his  declarations  and 
acts  after  the  signing  of  an  instrument,  in 
form  a  deed  to  the  property  in  dispute,  and 
tending  to  show  a  delivery  thereof,  are  ad- 
missible as  being  admissions  or  declarations 
against  interest.  Rice  v.  Carey,  170  Cal.  748, 
804,  151  Pac.  135,  138;  Donahue  v.  Sweeney, 
171  Cal.  388,  163  Pac.  708;  Scott  v.  Crouch, 
24  Utah  377,  67  Pac.  1068.  See  also  the  re- 
ported case.  And  see  Gulf  Red  Cedar  Co.  v. 
Crenshaw,  169  Ala.  606,  53  So.  812.  In  Pot- 
ter V.  Barringer,  236  111.  224,  86  N.  E.  233, 
it  was  held  that  the  declarations  of  a  grantor 
were  competent  only  for  the  purpose  of  show- 
ing his  intention  as  to  the  delivery  of 
the  deed.  In  Scott  v.  Crouch,  supra,  it  was 
held  that  the  statement  of  the  grantor  of  an 
interest  in  a  mining  claim  that  he  had  deeded 
the  property  to  a  certain  pers<xi  was  ad- 
missible as  a  declaration  against  interest. 
The  court  said:  "The  declaration  of  McCann, 
deceased,  that  he  had  deeded  the  property 
to  Dickson  and  had  received  pay  for  the 
same  was  a  declaration  against  his  own  in- 
terest, and  was  made  at  a  time  when  he 
knew  that  Dyer  and  Dickson  were  in  posses- 
sion of  the  claim,  and  knew  that  they  had 
been  in  possession  for  years,  doing  work  upon 
it.     It  was  an  admission  of  the  person  who 


made  the  deed.  Had  the  declaration  been 
made  by  a  third  party,  to  the  effect  that  he 
had  seen  the  deed,  some  evidence  might  be 
required  showing  the  instrument  to  be  genu- 
ine, and  also  showing  its  contents;  but,  when 
a  party  admits  such  a  fact  against  his  own 
interest,  testimony  may  be  received  of  the 
admission  against  himself.  This  evidence  is 
received  on  the  ground  of  the  extreme  im- 
probability of  its  falsity,  and  is  entitled  to 
consideration."  So,  in  Union  Oil  Co.  v. 
Stewart,  158  Cal.  149,  Ann.  Cas.  1912C  567, 
110  Pac.  313,  it  was  held  that  a  letter  written 
by  the  grantor  to  a  certain  person  and  enclos- 
ing his  deed  to  the  grantee,  which  directed  the 
recipient  of  the  letter  to  deliver  it  to  the 
grantee,  was  admissible  to  prove  the  delivery 
of  the  deed.  In  Waller  v.  Eleventh  School 
Dist.  22  Conn.  326,  the  defendant  school  dis- 
trict, claimed  title  to  the  demanded  premises 
by  virtue  of  a  deed  from  the  plaintiff.  There 
was  no  controversy  as  to  the  execution  of  that 
deed,  but  the  question  on  which  the  parties 
M'ere  at  issue  was  whether  it  had  been  duly 
delivered.  It  was  held  that  a  record  of  the 
vote  of  the  district  based  on  the  existence  of 
title  in  it  passed  subsequent  to  the  delivery 
of  the  deed  at  which  the  plaintiff  was  pres- 
ent was  admissible  as  a .  recognition  of  the 
defendant's  title. 

It  has  been  held  that  a  grantor's  declaration 
and  acts  in  his  own  interest,  after  the  deed 
is  delivered,  are  not  admissible  to  indicate 
his  intention  in  delivering  the  deed,  since 
they  are  either  hearsay  and  made  at  a  time 
too  remote  from  the  occurrence  to  which  they 
relate,  or  are  self-serving  declarations.  Na- 
pier V.  Elliott,  162  Ala.  129,  50  So.  148,  177 
Ala.  113,  58  So.  435;  Bury  v.  Young,  98  Cal. 
446,  33  Pac.  338,  35  Am.  St.  Rep.  186;  Ord 
V.  Ord,  99  Cal.  523,  34  Pac.  3 ;  Burkholder  v. 
Casad,  47  Ind.  418;  Sanford  v.  Ellithorp,  95 
N.  Y.  48;  Chase  v.  Woodruff,  133  Wis.  655, 
113  N.  W.  973,  126  Am.  St.  Rep.  972.  In 
Napier  v.  Elliott,  supra^  it  was  held  that 
while  the  rule  was  well  settled  that  the  fact 
of  delivery  rested  in  intention  and  was  to  be 
collected  from  all  the  acts  and  declarations 
of  the  parties  having  relation  to  it,  neverthe- 
les,  evidence  as  to  statements  and  declarations 
made  by  the  grantor  several  years  after  the 
making  of  the  deed  was  not  competent  to 
show  the  intention  of  the  grantor  at  the  time 
the  deed  was  made.  The  court  said:  ''Here 
the  proposed  evidence  related  to  a  past  and 
completed  transaction.  If  the  grantor  were 
living,  it  would  not  be  competent  for  him  to 
testify  as  to  what  were  his  intentions  at  the 
time.  He  could  only  testify  as  to  what  was 
done  and  said  by  him  at  the  time  of  the  mak- 
ing of  the  deed  illustrative  of  his  intention 
as  to  a  delivery."  And  in  a  later  appeal  of 
the  same  case,  the  court  said:  "Whether  at 
some  undefined  time  after  the  execution  of 
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the  deeds  in  1895,  the  grantor  was  heard  to 
saj  that  he  had  searched  for  the  deeds  and 
could  not  find  them,  cannot  be  regarded  as 
material  to  the  question  of  an  alleged  delivery 
of  the  deed  in  1899.  To  be  relevant,  the  time 
of  the  alleged  search  must  at  least  have  been 
placed  later  than  such  delivery.  But,  when- 
ever made,  we  think  it  was  not  material ;  and 
also  that  it  was  but  hearsay,  and  not  ad- 
missible under  any  exception  to  the  hearsay 
rule.  He  might  thus  make  evidence  against 
himself  or  his  successors  in  interest,  but  not 
in  favor  of  either."  Napier  v.  Elliott,  177 
Ala.  113,  58  So.  435. 

But  subsequent  declarations  and  acts  by  a 
grantor  for  the  purpose  of  sustaining  his 
deed  are  admissible  to  show  his  intention 
in  delivering  it.  Dean  v.  Parker,  88  Cal.  283, 
26  Pac.  91. 

While  the  declarations  of  a  grantor,  made 
after  an  alleged  delivery  of  the  deed,  tending 
to  show  a  delivery  have  been  held  admissible 
as  being  admissions  against  interest,  his  state- 
ments and  declarations  tending  to  negative 
delivery  are  incompetent  unless  they  form  a 
part  of  the  res  gestae.  Gulf  Red  Cedar  Co.  v. 
Crenshaw,  169  Ala.  606,  53  So.  812.  So  it  has 
been  held  that  a  conversation  between  one  of 
the  grantors  and  the  agent  for  the  grantors 
after  the  deed  had  been  delivered  to  the  gran- 
tee and  the  purchase  money  paid  by  him  was 
inadmissible  against  him  to  show  that  the 
agent  had  no  authority  to  deliver  the  deed. 
Wilcox  V.  Waterman,  113  Mass.  296.  And  it 
has  been  held  that  the  declarations  or  acts 
of  a  grantor,  made  subsequently  to  his  grant, 
cannot  be  received  to  the  prejudice  of  the 
rights  of  the  grantee,  or  persons  claiming 
under  them.  Jackson  v.  Aldrich,  13  Johns. 
(N.  Y.)  106;  Padgett  v.  Lawrence,  10  Paige 
(N.  Y.)  170;  Vrooman  v.  King,  36  N.  Y.  477; 
Williams  v.  Williams,  142  N.  Y.  156,  36  N.  E. 
1053;  Leary  v.  Corvin,  63  App.  Div.  151,  71 
N.  Y.  S.  335.  In  some  cases  evidence  of 
declarations  by  a  grantor  after  the  convey- 
ance as  to  the  delivery  of  the  deed  has  been 
admitted  without  any  question  being  raised 
as  to  its  admissibility.  Dennis  v.  Dennis,  119 
Mich.  380,  78  N.  W.  333;  Tyler  v.  Hall,  106 
Mo.  313,  17  S.  W.  319,  27  Am.  St.  Rep.  327 ; 
Levister  v.  Hilliard,  57  N.  C.  12;  Johnson  v. 
Craig,  37  Okla.  378,  130  Pac.  581.  For  a  gen- 
eral discussion  of  the  admissibility  of  declara- 
tions in  disparagement  of  title,  see  the  note 
to  Phillips  ▼.  Laughlin,  2  Ann.  Cas.  1« 
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Employers*  Liability  Act  —  Necessity  of 
Pleading  Federal  Act. 

A  complaint  against  a  railroad  company 
for  injury  to  its  fireman  sufficiently  states  a 
case  within  the  federal  employers'  lia.bility 
act  (Act  April  22,  1906,  c.  149,  35  Stat. 
65,  Fed.  St.  Ann.  1909  Supp.  p.  584),  as 
amended  April  5,  1910  (Act  April  5,  1910, 
c.  143,  36  Stat.  291,  Fed.  St  Ann.  1912  Supp. 
p.  335),  though  that  act  is  not  specifically 
referred  to,  where  it  states  that  plaintiff  was 
a  resident  of  Wisconsin,  and  that,  when  in- 
jured, he  was  employed  hy  the  defendant  as 
a  fireman  on  a  passenger  train  running  from 
Chicago  to  Milwaukee. 

[See  Ann.  Cas.  1914C  171.] 

Judicial  Notice  —  Federal  Statutes. 

State  courts  take  judicial  notice  of  acts  of 
Congress. 

[See  19  Ann.  Cas.  395.] 

Master    and    Serrant    —    Railroads    « 
Mail  Crane  near  Track. 

In  an  action  against  a  railroad  company 
for  injury  to  a  fireman  who  was  struck  by 
the  arm  of  a  mail  crane  standing  near  the 
track,  evidence  held  to  warrant  a  finding  of 
negligence  in  maintenance  of  the  crane. 

[See  note  ai;  end  of  this  case.] 

Same. 

In  an  action  against  a  railroad  company 
for  injury  to  a  fireman  who  was  struck  by 
the  arm  of  a  mail  crane  standing  near  the 
track,  whether  he  assumed  the  risk  or  was 
guilty  of  contributory  negligence  is  held,  un- 
der the  evidence,  a  jury  question. 

[See  note  at  end  of  this  ca^e.] 

Daniases  —  Personal  Injury  —  Verdiet 
Not  Excessive. 

Eight  thousand  seven  hundred  dollars  is 
not  an  excessive  recovery  for  personal  injury 
to  a  locomotive  fireman  twenty-eight  years 
old,  who  earned  $125  a  month  when  injured, 
where  his  skull  was  fractured,  he  was  wholly 
incapacitated  for  labor  for  a  year,  and  his 
injury  appears  to  be  permanei  t^  at  least  un- 
less relief  can  be  secured  by  an  operation. 

[See  16  Ann.  Cas.  8;  Ann.  Cas.  1913A 
1361.] 

Appeal  and  Error  —  Presumptions  — 
Finding  on  Issue  Not  Submitted* 

If  all  the  material  issues  were  not  sab- 
xnitted  to  the  jury  which  found  for  plaintiff, 
and  no  question  was  requested  by  defendant 
to  cure  the  omissions,  it  will  be  presumed  on 
appeal  by  defendant  that  the  court  found  in 
plaintiiTs  favor  on  any  material  issue  not 
sabmitted. 
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Appeal  from  Circuit  Court,  WaukeBha  coun- 
ty:    LuECK,  Judge. 

Action  for  damiigefl.  Hugh  Kowlands, 
plaintiff,  and  Chicago  and  Northwestern 
Railway  Cotapany,  defendant.  Judgment  for 
plaintiff.     Defendant  appeals.     Affibmed. 

[52]  On  the  morning  of  February  25,  1910, 
plaintiff  was  in  the  employ  of  the  defendant 
company  as  a  fireman  on  a  locomotive  haul- 
ing a  combination  passenger,  baggage,  ex- 
press, and  mail  train  from  the  city  of  Chi- 
cago to  the  city  of  Milwaukee.  The  train 
was  a  fast  train  »nd  made  but  a  few  stops 
between  the  two  stations  above  named.  At 
Zion  City,  Illinois,  mail  was  taken  aboard 
while  the  train  was  traveling  at  a  high  rate 
of  speed.  For  this  purpose  there  was  con- 
structed at  the  westerly  side  of  the  railway 
tracks  a  mail  crane,  which  consisted  of  an 
upright  mast  or  standard  placed  on  a  found- 
ation and  standing  perpendicularly  some  dis- 
tance from  the  nearest  rail  of  the  track. 
From  the  upper  portion  of  the  mast,  at  a 
proper  height  to  hold  the  mail  sack  in  posi- 
tion, an  arm  extended  toward  the  track,  and 
from  this  arm  the  suspended  mail  sack  was 
grabbed  by  a  device  attached  to  the  side  of 
the  mail  car.  As  the  train  approached  the 
station,  plaintiff,  in  order  to  get  a  view 
ahead,  projected  his  head  out  of  the  cab 
window  and  was  struck  by  the  arm  of  the 
crane,  and  this  action  was  brought  to  re- 
cover damages  for  injuries  sustained.  It 
was  claimed  that  the  defendant  was  negli- 
gent in  maintaining  the  said  mail  crane  so 
near  its  tracks  as  to  endanger  the  lives  of 
passengers  and  employees,  and  further,  that 
the  frame  which  inclosed  the  mast  and  which 
was  intended  to  hold  [53]  it  in  a  vertical 
position  had  become  worn  so  that  there  was 
from  an  inch  and  a  half  to  two  inches  plav, 
which  permitted  the  mast  to  droop  toward 
the  track  when  the  crane  was  in  use  and 
likewise  permitted  the  arm  of  the  crane  to 
project  downward  and  nearer  to  the  track 
than  it  would  otherwise  come;  also  that  it 
was  necessary  for  plaintiff  in  the  perform- 
ance of  his  duties  to  keep  a  sharp  look- 
out ahead,  and  that  the  said  crane  was  out 
of  repair  and  so  situated  as  to  render  his 
place  of  work  unsafe.  The  answer  denied 
generally  the  alletrations  of  the  complaint, 
alleged  contributory  negligence  on  the  part 
of  the  plaintiff,  and  further,  that,  the  in- 
juries having  been  received  in  the  state  of 
Illinois,  the  law  of  that  state  was  applicable. 
The  case  was  submitted  to  the  jury  on  a 
special  verdict,  which,  witfi  the  answers 
thereto,  is  as  follows: 

"  ( 1 ) )  At  the  time  of  the  injury  to  the 
plaintiff  was  the  mail  crane  in  question,  xa 
its  position  and  condition,  reasonably  safe  as 
r^ards  the  safety  of  defendant's  employees 
working  on  the  train!    A.  No. 


"(2)  If  you  answer  the  first  question 
"Ko,'  then  answer  this  question:  Was  the 
working  place  of  the  plaintiff  thereby  made 
tmsafe?     A.  Yes. 

"(3)  If  you  answer  the  second  question 
*Yes,'  then  answer  this  question:  Was  such 
unsafe  working  place  the  proximate  cause  of 
plaintiff's   injuries.     A.  Yes. 

"(4)  Was  plaintiff  guilty  of  any  negli- 
gence on  his  part  which  contributed  proxi- 
mately to  produce  his  injuries?    A.  No. 

''(6)  What  sum  of  money  will  compensate 
plaintiff  for  the  damages  suffered  in  conse- 
quence of  the  injuries  received  by  him?  A. 
$8,700. 

"(6)  If  you  answer  the  fourth  question 
'Yes/  then  answer  this  question:  If  the 
court  shall  order  judgment  for  plaintiff,  in 
what  sum  shall  his  damages  be  diminished 
on  account  of  the  negligence  attributable  to 
the  plaintiff?    A.  ." 

Upon  such  verdict  judgment  was  entered 
in  favor  of  plaintiff,  from  which  judgment 
defendant  appeals. 

William  G.  Wheeler  and  Edu>ard  M,  Smart 
for  appellant. 

Holt  d  Coombe  and  E,  Merton  for  respond- 
ent. 

[54]  Barnbs,  J. — The  complaint  alleged 
that  the  plaintiff  was  a  resident  of  Wis- 
consin; that  on  February  25,  1910,  he  was 
in  the  employ  of  the  defendant  on  a  pas- 
senger engine  owned  by  it  and  "used  and 
operated  over  and  upon  the  lines  of  said  de- 
fendant company  at  and  between  the  city  of 
Chicago,  in  the  state  of  Illinois,  and  the  city 
of  Milwaukee,  in  the  state  of  Wisconsin," 
and  further,  "that  on  the  morning  of  the 
25th  day  of  February,  1910,  the  plaintiff  was 
employed  by  and  working  for  said  defendant 
company  in  the  capacity  of  a  fireman  of  an 
engine  which  was  then  and  there  being  used 
to  haul  a  combined  passenger,  baggage,  ex- 
press, and  mail  train  from  the  city  of 
Chicago  northward  toward  the  city  of  Mil- 
waukee." It  is  further  alleged  that  plain- 
tiff, while  employed  as  aforesaid,  was  in- 
jured at  Zion  City. 

At  the  close  of  plaintiff's  case  in  chief  a 
motion  was  made  to  dismiss  the  action  be- 
cause the  complaint  was  framed  under  the 
state  statutes,  whereas  the  proof  showed  that 
the  case  was  one  ''which  should  be  properly 
brought  under  the  federal  Employers'  Lia- 
bility Act."  The  motion  was  denied  and 
such  ruling  is  assigned  as  error. 

We  think  the  facts  were  sufficiently  plead- 
ed to  show  that  the  case  was  within  the 
federal  statute  and  that  it  was  unnecessary 
to  plead  the  statute  itself.  Acts  of  Con- 
gress are  not  foreign  laws  and  state  courts 
take  judicial  notice  of  them.  12  Ency.  of  Ev. 
31,  and  oases  cited  in  note  2.  Ordinarily  if 
the  facts  alleged  bring  the  cause  of  action 
within  the  terms  of  a  federal  statute,  this  is 
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sufficient.  The  averment  that  plaintiff  was 
employed  as  a  fireman  on  an  engine  running 
between  Chicago  and  Milwaukee  and  hauling 
passengers  and  [55]  mail  shows  that  plain- 
tiff was  engaged  in  facilitating  interstate 
commerce.  This  being  so,  his  rights  were 
referable  to  the  federal  law  referred  to  (35 
U.  S.  Stats,  at  Large,  65,  ch.  149,  Fed.  St. 
^nn.  1909  Supp.  p.  584,  as  amend^  April  5, 
1910,  Fed.  St.  Ann.  1912  Supp.  p.  335).  As 
to  such  employees,  the  federal  statute 
supersedes  state  statutes  covering  the  same 
field.  In  re  Second  Employers'  Liability 
Cases,  223  U.  S.  1,  32  S.  Ct.  169,  56  U.  S. 
(L.  ed.)  327,  38  L.R.A.(N.S.)  44;  State  v. 
Chicago,  etc.  R.  Co.  136  Wis.  407,  117  N. 
W.  686,  19  L.R.A.(N.S.)  326.  It  is  not 
claimed  that  the  state  courts  have  not  juris- 
diction to  try  actions  coming  under  the  stat- 
ute referred  to.  If  there  was  any  infor- 
mality about  the  pleading,  the  remedy  of  de- 
fendant was  a  motion  to  make  the  complaint 
more  definite  and  certain.  It  was  not  a 
case  where  one  cause  of  action  was  pleaded 
and  another  was  proven.  The  pleader  seems 
to  have  attempted  to  state  the  necessary 
facts  to  bring  the  case  within  the  federal 
law.  In  Creteau  v.  Chicago,  etc.  R.  Co.  113 
Minn.  418,  129  N.  W.  855,  relied  on  by  ap- 
pellant, the  plaintiff  specifically  pleaded  ch. 
254,  Laws  of  Wisconsin  for  1907,  and  based 
his  right  of  recovery  thereon,  and  the  court 
held  that  it  was  error  under  such  a  pleading 
to  allow  a  recovery  under  the  federal  law. 
We  think  the  cause  is  far  afield  from  the  one 
we  have  before  us. 

The  contention  most  strenuously  urged  by 
appellant  is  that  there  was  no  evidence  of 
negligence  on  its  part.  Its  witness  Main 
testified  that  mail  cranes  are  erected  on  a 
uniform  plan  and  that  the  standard  clear- 
ance between  the  inside  of  the  ball  of  the 
near  rail  and  the  catch  near  the  end  of  the 
hook  where  the  strap  of  the  mail  pouch  is 
suspended  is  three  feet  nine  inches.  Witness 
Flynn  .testified  that  the  regular  clearance 
is  three  feet  and  nine  inches  from  the  inside 
of  the  ball  of  the  rail  to  the  end  of  the  arm. 
There  is  a  slight  discrepancy  between  the 
testimony  of  the  witnesses,  as  the  photo- 
graphs offered  indicate  that  the  hook  is  not 
attached  to  the  extreme  end  of  the  arm. 
Both  witnesses  are  agreed  that  the  standard 
distance  from  the  top  of  the  rail  to  the 
bottom  of  the  [56]  upper  arm  is  ten  feet  and 
one-half  of  an  inch,  and  Flynn  testified  that 
the  distance  in  the  instant  case  was  one  inch 
less  than  the  standard.  It  was  also  shown, 
and  is  undisputed,  that  the  railway  company 
is  not  permitted  to  change  this  standard 
without  the  consent  of  the  United  States. 
Defendant  contends  that  the  lateral  clear- 
ance in  the  present  case  was  two  and  one- 
half  inches  greated  than  the  standard,  and 
that  therefore  any  extra  play  which  the 
mast  might  have  had  did  not  bring  the  arm 
as  close  to  the  side  ol  the  train  as  it  would 


have  come  had  the  standard  clearance  been 
maintained.  Defendant  also  contends  that 
the  imcontradicted  proof  shows  that  the 
mast  was  wedged  back  at  the  time  plaintiff 
was  injured.  Defendant's  witness  Flynn 
made  the  only  measurements  in  reference  to 
clearance  that  were  produced,  and  it  is 
argued  that,  inasmuch  as  the  other  witnesses 
only  estimated  the  distance,  their  evidence 
raised  no  issue  on  the  question.  However 
this  may  be,  we  think  there  was  evidence 
from  which  the  jury  could  find  defendant 
negligent.  The  demand  of  the  public  for 
rapid  transit  and  frequent  mail  ddivery  has 
led  to  the  introduction  of  the  mail  crane, 
and  it,  like  other  obstructions  close  to  a  rail- 
way track,  has  made  the  employment  of 
trainmen  more  hazardous.  Having  adopted 
a  standard  that  may  of  necessity  be  danger- 
ous, defendant  had  no  right  to  materially 
increase  the  danger  by  permitting  the  crane 
to  become  out  of  repair.  The  evidence  is 
undisputed  that  the  upper  arm  had  worked 
out  of  the  mortise  in  the  mast  three  quarters 
of  an  inch.  This  had  a  tendency  to  throw  it 
outward  and  downward,  and  no  doubt  ac- 
counts for  the  fact  that  it  was  an  inch  below 
the  standard  height.  In  a  situation  of  this 
kind  the  departure  from  the  standard  can- 
not be  regarded  as  trivial.  Even  an  inch 
might  materially  increase  the  danger  to  em- 
ployees, and  the  jury  might  well  have  found 
in  the  instant  case  that  the  lowering  of  the 
arm  was  the  sole  cause  of  plaintiff's  injury, 
because  it  might  conclude  from  the  evidence 
that  plaintiff  was  struck  by  the  lower 
[57]  comer  of  the  arm.  The  outer  plate  of 
the  skull  was  fractured,  while  the  inner 
plate,  only  about  one  sixteenth  of  an  inch 
therefrom,  was  not  broken,  notwithstanding 
the  fact  that  it  is  much  more  frail  and 
brittle  than  the  outer  plate.  It  is  reasonably 
certain  that,  had  the  arm  been  an  inch  far- 
ther from  plaintiff's  head,  he  would  either 
have  escaped  injury  or  have  been  injured 
very  slightly.  So,  regardless  of  whether 
there  was  any  conflict  in  the  evidence  as  to 
the  amount  of  clearance  between  the  side  of 
the  train  and  the  end  of  the  arm,  we 
think  the  undisputed  facts  in  the  case  were 
such  that  the  jury  might  have  found  the  de- 
fendant negligent. 

We  are  satisfied  that  the  questions  of  as- 
sumption of  hazard  and  of  contributory 
negligence  were  jury  questions,  and  that  the 
court  cannot  say  as  a  matter  of  law  that 
plaintiff  either  assumed  the  risk  or  was 
guilty  of  contributory  negligence.  A  review 
in  extenso  of  the  evidence  on  these  questions 
would  serve  no  useful  purpose.  The  plain- 
tiff testified  that  he  thrust  his  head  out  of 
the  window  to  look  for  signals,  as  it  was  his 
duty  to  do,  and  that  he  had  no  knowledge  of 
the  existence  of  ithe  mail  crane.  He  had 
not  fired  on  any  passenger  train  which  ran 
through  Zion  City  in  the  daytime,  until  the 
day  he  was  injured,  and  his  work  on  freight 
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trains  was  not  calculated  to  call  his  atten- 
tion to  the  danger  to  be  apprehended  from 
mail  cranes,  inasmuch  as  the  arms  were 
swung  away  from  the  track  when  not  in  use 
and  would  not  endanger  an  employee  riding 
in  the  cab  of  an  engine. 

The  jury  awarded  the  plaintiff  $8,700  dam- 
ages, and  it  is  contended  that  the  verdict  is 
excessive.  The  plaintiff  was  about  twenty- 
eight  years  of  age  and  earning  $125  a  month 
at  the  time  of  the  injury.  The  injury  itself 
was  serious.  Tlie  outer  table  of  the  skull 
was  fractured  for  a  length  of  four  and  one- 
half  inches.  Plaintiff  testified  that  he  was 
wholly  incapacitated  for  labor  during  the 
year  that  elapsed  between  the  time  of  the 
injury  and  the  time  of  the  trial.  [58]  There 
was  medical  testimony  tending  to  show  that 
the  injury  was  permanent,  at  least  unless 
relief  could  be  secured  by  an  operation,  and 
it  was  a  matter  of  conjectiu'e  whether  an 
operation  would  afford  anything  more  than 
temporary  relief.  The  case  is  one  where  the 
award  of  the  jury  should  not  be  disturbed. 

It  is  said  that  the  verdict  is  informal  and 
insufficient  because  all  of  the  material  issues 
in  the  case  were  not  submitted  to  the  jury. 
No  question  was  requested  which  would  tend 
to  cure  the  omissions  complained  of.  Such 
being  the  case,  we  must  presume  that  the 
court  found  in  plaintiff's  favor  on  any  ma- 
terial issue  not  passed  on  by  the  jury. 

Bt  the  Coubt. — Judgment  affirmed. 


fl 

IfOeation  of  Mall  Crane  near  Railroad 
Xraek  aa  Actionable  Noslifl^enoo. 

In  Denver,  etc.  "R:  Co.  v.  Burchard,  35 
Colo.  539,  0  Ann.  Gas.  094,  the  court,  in 
view  of  the  fact  that  the  use  of  mail  cranes 
increases  the  dangers  of  railroading,  recog- 
nized the  rule  that  it  constitutes  negligence 
on  the  part  of  a  railroad  company  to  main- 
tain such  an  appliance  in  closer  proximity 
to  its  tracks  than  its  efficient  use  properly 
demands.  That  rule  is  supported  by  ^e 
holding  in  the  recent  case  of  Missouri,  etc. 
R.  Co.  V.  Williams,  103  Tex.  228,  125  S.  W. 
881.  In  that  case  it  appeared  that  an  en- 
gineer was  killed  by  striking  his  head  against 
one  of  the  beams  of  a  mail  crane  while 
gazing  ahead  from  the  window  of  his.  engine 
cab.  The  defendant  was  charged  with  negli- 
gence "in  locating  the  crane  too  near  the 
track."  The  court  held  that  there  was  suf- 
ficient evidence  to  take  the  case  to  the  jury 
on  that  issue,  it  being  shown  that  the  crane 
would  have  performed  its  function  equally 
well  if  located  at  a  greater  distance  from  the 
track.  Apparently,  it  was  the  view  of  the 
court  that  the  rule  rea  ipsa  loquitur  is 
applicable  to  cases  of  this  class,  for  while  in 
that  case  the  plaintiffs  went  further  in  their 
proof  than  merely  to  show  the  occurrence  of 


the  accident  and  introduced  evidence  of  the 
railroad  company's  niegligence,  the  court  said 
obiter:  "The  occurr^ice  itself  is  sufficiently 
indicative  of  negligence  on  defendant's  part 
to  call  for  an  explanation  from  it,  freeing 
it  from  such  an  imputation.  The  killing  of 
one  of  its  employees,  while  in  the  proper 
performance  of  his  duty,  by  contact  with  a 
structure  of  its  own  contrivance  near  the 
track,  strongly  indicates  a  lack  of  proper 
care  and  foresight  in  the  location  of  the 
structure,  in  view  of  the  reasonable  presump- 
tion that  it  could  have  been  made  consistent 
with  the  safety  of  employees  while  render- 
ing the  ordinary  service.  The  mere  adoption 
of  such  an  expedient  for  handling  the  mails 
would  imply  that  its  proper  use  would  not 
endanger  employees  so  engaged  on  passing 
trains,  and  that  a  collision  would  not  likely 
happen,  when  proper  care  is  used  in  con- 
structing it  to  make  it  safe.'' 

The  question  whether  the  defendant  rail- 
road company  was  n^ligent  in  having  lo- 
cated the  mail  crane  which  caused  the  in- 
juries complained  of  too  dose  to  its  track 
was  not  raised  in  the  reported  case.  Therein 
the  negligence  alleged  was  that  the  crane  had 
been  permitted  to  become  out  of  repair  and 
as  a  result  to  come  in  slightly  closer  prox- 
imity to  the  track  than  when  properly  main- 
tained. All  the  cranes  used  by  the  defend- 
ant railroad  were  supposed  to  be  at  a 
prescribed  distance  and  to  give  a  standard 
clearance  space,  which  could  apparently  be 
changed  only  with  the  consent  of  the  federal 
government.  It  is  held  that  the  question  was 
for  the  jury  and  that  they  might  properly 
find  that  the  defendant  was  negligent. 

In  Chesapeake,  etc.  R.  Co.  v.  Jesse,  159 
Ky.  450,  167  S.  W.  407,  it  appeared  that  the 
plaintiff  was  working  as  a  member  of  the 
crew  of  a  work  train  on  defendant's  road, 
and  that  he  sustained  the  injuries  com- 
plained of  by  striking  a  mail  crane  while  en- 
deavoring to  board  one  of  the  cars  of  the 
work  train  which  had  started  up  suddenly 
and  without  giving  him  time  to  get  aboard 
safely  before  the  crane  was  reached.  The 
negligence  charged  was  the  starting  of  the 
train  without  giving  the  plaintiff  proper 
notice  to  enable  him  to  get  aboard  safely. 
The  jury  found  for  the  plaintiff  and  the  court 
held  that  there  was  sufficient  evidence  to 
take  the  case  to  the  jury. 

In  Wolf  V.  East  Tennessee,  etc  R.  Co.  88 
Ga.  210,  14  S.  E.  199,  the  evidence  showed 
that  the  injured  person  was  a  front  brakeman 
on  one  of  the  defendant's  trains  and  that  his 
place  of  duty  was  on  the  top  of  the  train 
when  it  was  in  motion;  that  the  train  hav- 
ing stopped  at  a  certain  station,  he  went  to 
a  store  some  sixty  feet  distant  on  his  own 
business;  that  when  the  train  started  he  ran 
from  the  store  and  caught  the  first  car  he 
came  to,  putting  his  foot  in  the  "stirrup"  and 
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holding  on  the  ladder  running  up  the  end  of 
the  car;  and,  that  while  in  that  position  he 
was  suddenly  struck  by  a  mail  crane  along 
the  side  of  the  track.  It  was  held  that  the 
plaintiff  was  properly  nonsuited,  since  there 
was  no  evidence  that  the  structure  which 
caused  the  injury  was  located  so  as  to  be 
dangerous  to  employees,  and  since  it  did  ap- 
pear that  the  injured  employee  was  not  free 
from  fault. 


MOOBE  ET  All. 

V. 

ROWIiETT  ET  AL. 

niinois  Supreme  Ck>urt— June  24,  1915. 
»69  III.  88;  109  N.  E.  68B. 


Wills  —  BeTooation  «-•  Subsequent  lai*- 
TaUd  WiU. 

Under  the  Statute  of  Wills  (Hurd's  Rev. 
St.  1913,  c.  148,  §  17 )  providing  that  no  will 
shall  be  revoked  otherwise  than  by  destrojring 
it,  or  by  other  will,  testament  or  codicil  in 
writing  declaring  the  same,  signed  by  testar 
tor  in  the  presence  of  two  ot  more  witnesses, 
and  attested  by  them  in  his  presence,  a 
former  will  and  codicil  are  not  revoked  by  an 
instrument  intended  as  a  subsequent  will 
which  expressly  revoked  them,  but  was  in- 
valid because  of  the  incompetency  of  (me  of 
the  subscribing  witnesses. 

[See  Ann.  Cas.  1912D  236.] 

Wills  —  Bevival  —  DestzHotion  of  Be- 
▼okins  Will. 

The  destruction  by  the  testator  of  a  will 
whereby  a  former  will  was  revoked  operates 
to  revive  the  former  will. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Cook  oounty: 
WiNDES,  Judge. 

Action  to  contest  will.  William  H.  Moore 
et  al.,  plaintiffs,  and  Susan  Ann  Rowlett  et 
al.,  defendants.  Judgment  for  plaintiffs.  De- 
fendants appeal.  The  facts  are  stated  in  the 
opinion.    Revbbsed. 

Robert  E,  Pendarvis  and  Robert  N.  Holt 
for  appellants. 

E€i8tman  d  White  and  0.  Ycm  Alen  Bmith 
for  appellees. 

[89]  C^Aio,  J. — ^Appellees  filed  their  bill  in 
the  circuit  court  of  CoOk  county  against  ap- 
pellants to  contest  the  validity  of  an  instru- 
ment admitted  to  probate  in  the  probate  court 
of  that  oounty  as  the  last  will  and  testament 


of  Levi  Moore,  deceased.  The  groimds  for  the 
contest  alleged  in  the  bill  were  that  the  testa- 
tor was  Jiot  of  sound  and  disposing  mind  and 
memory  and  that  the  will  was  the  result  of 
undue  influence  exercised  over  him  by  appel- 
lants. By  a  subsequent  amended  bill  the  fur- 
ther charge  was  made  that  by  a  later  instru- 
ment in  writing,  executed  by  the  testator  as 
his  last  will  and  testament  in  the  presence 
of  two  witnesses,  he  revoked  the  will  in  ques- 
tion. Appellants  answered,  admitting  the 
death  of  Moore,  the  making  of  the  will  and 
codicil  in  question,  their  admission  to  pro- 
bate and  the  appointment  of  John  J.  Liovett 
as  executor,  but  denied  the  testator  was  of 
unsound  mind  and  memory,  that  any  undue 
influence  was  exercised  over  him  by  appellants 
or  that  the  will  and  codicil  in  question  were 
revoked  by  the  later  instrument.  The  an- 
swer further  alleged  that  appellees  were 
estopped  from  now  raising  this  question  by 
reason  of  their  having  had  notice  of  the  ap- 
plication to  probate  the  will  and  codicil  in 
question  and  their  participation  in  such  pro- 
ceedings without  raising  the  question  now 
raised,  and  that  a  court  of  chancery  had  no 
jurisdiction  of  the  question  involved.  The 
cause  was  tried  before  the  court  without  a 
jury  on  a  stipulation  of  facts,  by  which  aU 
questions  of  fraud,  undue  influence  and  in- 
capacity to  make  a  will  were  eliminated.  It 
was  agreed  that  the  testator  executed  an 
instrument  on  March  20,  1900,  as  his  last 
will  and  testament  (the  will  in  question), 
and  on  August  21,  1902,  added  thereto  a 
codicil,  and  later,  on  December  12,  1903,  exe- 
cuted another  instrument  in  writing,  in  the 
presence  of  two  witnesses,  as  his  last  will  and 
testament,  containing  a  clause  expressly  re- 
voking all  prior  wills;  that  this  later  instru- 
ment was  admitted  to  probate  as  his  last  will 
and  testament,  and  that  the  order  admitting 
[90]  it  to  probate  was  subsequently  vacated 
for  want  of  statutory  notice  to  all  the  heirs; 
that  upon  the  second  application  probate  was 
denied  by  reason  of  its  defective  execution,  one 
of  the  witnesses  not  being  a  credible  witness; 
that  upon  appeal  to  this  court  tlie  order  so 
den3ring  probate  was  afiSrmed  in  Rowlett  v 
Moore,  252  III.  436,  Ann.  Cas.  1912D  346,  96 
N.  £.  835;  that  thereupon  the  will  of  March 
20,  1900,  and  codicil  of  August  21,  1902,  were 
admitted  to  probate  as  the  last  will  and  testa- 
ment of  Levi  Moore,  deceased,  and  Lovett  was 
appointed  executor  thereof,  the  parties  saving 
to  themselves  all  questions  as  to  the  compe- 
tency, relevancy  and  admissibility  of  such  evi- 
dence. At  the  conclusion  of  the  hearing  the 
court  held  the  instrument  of  December  12, 
1903,  admissible  and  competent  evidence  as 
a  revocatory  instrument,  and  held  that  it 
worked  a  revocation  of  the  former  will  of 
March  20,  1900,  and  codicil  thereto,  and  en- 
tered a  decree  setting  aside  the  order  admit- 
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ting  the  will  ojf  March  20,  1900,  to  probata 
as  the  last  will  and  testament  of  the  deceased. 
From  this  decree  appellants  have  prosecuted 
their  appeal  to  this  court. 

The  principal  question  involved,  and  the 
only  one  we  deem  it  necessary  to  consider, 
is  the  sufficiency  of  the  later  instriunent  to 
operate  as  a  revocation  of  the  former  will 
and  codicil.  Appellants  contend  that  under 
our  statute  a  will  can  be  revoked  only  by  a 
later  will  duly  executed  and  admitted  to  pro- 
bate in  the  manner  provided  by  law,  while 
appellees  contend  that  a  former  will  may  be 
revoked  by  any  instrument  in  writing  declar- 
ing such  intention,  executed  in  the  presence 
of  two  witnesses,  whether  the  same  be  in  the 
form  of  another  will  defectively  executed,  or 
otherwise. 

The  manner  in  which  a  will  may  be  re- 
voked by  the  act  of  the  testator  is  provided 
in  section  17  of  the  Statute  of  Wills  (Hurd's 
Stat.  1913,  p.  2491),  which  is  as  follows: 
"No  will,  testament  or  codicil  shall  be  re- 
voked, otherwise  than  by  burning,  canceling, 
tearing  or  obliterating  the  same,  by  the  testa- 
tor himself,  or  in  his  presence,  by  his  direc- 
tion and  consent,  or  by  some  other .  will, 
testament  or  codicil  in  [91]  writing,  declar- 
ing the  same,  signed  by  the  testator  or  tes- 
tatrix, in  the  presence  of  two  or  more  wit- 
nesses, and  by  them  attested  in  his  or  her 
presence;  and  no  words  spoken  shall  revoke 
or  annul  any  will,  tebtament  or  codicil  in 
writing,  executed  as  aforesaid,  in  due  form  of 
law."  This  section  was  before  this  court  in 
Stetson  v.  Stetson,  200  111.  601,  66  N.  E.  262, 
61  L.B«A.  258,  where  it  was  held  that  a  form- 
er will  could  only  be  revoked  by  a  subsequent 
will  declaring  a  revocation  of  all  former  wills, 
and  not  by  a  subsequent  instrument  in  writ- 
ing not  testamentary  in  eharacter  declaring 
such  revocation,  and  that  as  a  will  was  am- 
bulatory, inoperative,  ineffectual  and  without 
legal  existence  until  the  death  of  the  testator, 
the  destruction  of  a  subsequent  duly  executed 
win  containing  a  revocatory  clause  expressly 
revoking  all  former  wills  would  revive  such 
former  will. 

Appellees  attempt  to  distinguish  this  case 
from  the  Stetson  case  because  in  that  case 
the  later  will  was  not  found  and  no  explana- 
tion was  made  of  its  loss  from  which  it  might 
be  presumed  that  it  was  destroyed  by  the 
testator  with  the  intention  of  reviving  his 
former  will,  while  in  this  case  both  instru- 
ments were  preserved  by  the  testator  until 
his  death,  thus  negathring  *  any  presumption 
oi  intention  to  revive  the  former  will  by  the 
destruction  of  the  later  will.  The  decision, 
however,  in  the  Stetson  case  Was  not  based 
upon  any  presumption  as  to  the  intention  of 
the  testator,  but,  on  the  contrary,  it  was 
there  expressly  held  that  the  common  law 
rale  was  hi  force  in  thie  State,  by  which  a 


former  will  is  revived  and  restored  by  the 
destruction  of  tlie  later  one,  wholly  independ- 
ent of  tlie  intention  of  the  testator  in  destroy- 
ing such  later  instrument,  although  a  differ- 
ent rule  prevailed  in  the  ecclesiastical  courts, 
which  followed  the  civil  law,  under  which  it 
was  held  that  the  question  of  revivor  by  a 
destruction  of  a  later  will  is  a  matter  of  in- 
tention, to  be*  determined  from  a,  considera- 
tion of  all  of  the  facts  and  circumstances 
attending  the  destruction  of  the  later  instru- 
ment. The  decision  in  the  Stetson  case  was 
[92]  not  based  upon  the  question  of  the  testa- 
tor's intention,  but,  on  the  contrary,  was 
based  solely  upon  the  positive  rules  of  the 
common  law  and  the  language  of  section  17 
of  our  Statute  of  Wills. 

In  the  Stetson  case  it  was  admitted  that 
the  second  will  contained  a  clause  revoking 
all  former  wills,  and  the  court  stated  the 
propositions  presented  to  it  for  decision  as 
follows:  "If  the  second  will  made  by  Jesse 
Stetson  contained  an  express  clause  of  revoca- 
tion, did  such  clause  operate  at  once  and  of 
its  own  force  to  immediately  revoke  and  an- 
nul the  first  will,  made  on  December  3,  1897, 
and  did  the  loss  or  destruction  of  the  second 
will  containing  such  clause  of  revocation,  even 
though  such  loss  or  destruction  was  the  act 
of  the  testator  himself,  operate  to  revive  the 
former  will  dated  December  3,  1897  ?"  In  dis- 
posing of  the  two  propositions  presented  for 
decision  it  was  necessary  for  the  court  to  lirst 
determine  the  tffect  of  the  ex'-'cution  of  the 
later  will  with  the  clause  revoking  all  former 
wills  lefore  proceeding  to  a  determination  of 
the  effect  of  the  destruction  of  such  instru- 
ment on  the  former  will  executed  by  the 
testator,  for  if  the  mere  execution  of  the  sub- 
sequent instrument  ipso  facto  worked  a  revo- 
cation and  cancellation  of  all  former  wills,  its 
destruction  could  not  have  been  effective  to 
.revive  such 'former  will,  as  the  act  of  revoca- 
tion would  have  been  completed  and  consum- 
mated when  the  instrument  was  executed  and 
would  have  operated  instantaneously. to  abso- 
lutely revoke  such  former  will.  In  re  Noon, 
115  Wis.  299,  91  N.  W.  670,  95  Am,  St.  Rep. 
944;  Bates  v.  Hacking,  28  R.  I.  523,  68  Atl. 
622,  125  Am.  St.  Rep.  759,  14  L.R.A:(N.S.) 
934;  Blackett  v.  Zeigler,  153  la.  344,  Ann. 
Cas.  1913E  115,  133  N.  W.  901,  37  L.R.A. 
( N.S. )  291.  And  in  determining  the  effect  of 
the  execution  of  such  subsequeut  will  under 
our  statute  the  court  said,  on  page  612:  "It 
being  established,  then,  that  under  section  17 
of  the  Illinois  Statute  of  Wills  a  former  will 
can  only  be  revoked  by  a  subsequent  will  de- 
claring the  revocation  of  all  former  wills,  and 
not  by  a  subsequent  instrument  in  writing 
not  testamentary  in  character  which  declares 
the  [93]  revocation  of  the  former  will,  it 
cannot  be  said  that  in  this  State  the  destruc- 
tion of  a  duly  executed  will  containing  an 
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express  revocation  of  a  former  will  does  not 
have  the  effect  of  reviving  the  former  will." 
Hie  rule  announced  in  the  Stetson  case  has 
been  followed  in  several,  if  not  all,  of  the 
jurisdictions  where  the  common  law  rule  is  in 
force.    Bates  v.  Hacking,  supra. 

In  40  Cyc.  1177,  the  author  says:  "If  the 
instrument  propounded  as  a  revocation  be  in 
form  a  will,  it  must  be  perfect  as  such  and 
be  subscribed  and  attested  as  is  required  by 
the  statute.  An  instrument  intended  to  be  a 
will,  but  failing  of  its  effect  as  such  on 
account  of  some  imperfection  in  its  structure 
or  for  want  of  due  execution,  cannot  be  set 
up  for  the  purpose  of  revoking  a  former  will." 
The  reason  for  this  is  that  the  instriunent 
is  executed  as  a  whole  and  is  not  to  be  opera- 
tive until  the  death  of  the  testator,  and  the 
revocation  clause,  like  every  other  declaration 
of  the  testator's  will  and  intent  therein,  is 
ambulatory,  and  must  stand  or  fall  with  the 
other  provisions  of  the  instrument.  Laughton 
V.  Atkins,  1  Pick.  (Mass.)  535;  Eccleston  v. 
Petty,  Carth  (Eng.)  79.  In  Bates  v.  Hack- 
ing, supra,  the  court  said:  "The  statutory 
provisions  for  revocation  by  will  properly  ex- 
ecuted or  by  some  writing  declaring  an  inten- 
tion to  revoke,  executed  like  a  will,  are  neither 
identical  nor  interchangeable.  They  differ 
materially,  in  that  the  former  relates  to  a 
will  while  the  latter  does  not.  One  looks 
toward  the  future  while  the  other  regards 
the  present.  The  writing  declaratory  of  an 
intention  to  revoke  is  evidence  of  a  present 
intention,  and  when  executed  becomes,  of  it- 
self, a  complete  revocation,  but  the  revocation 
by  will  takes  effect  only  when  the  will  of 
which  it  forms  a  part  becomes  effective,  and 
that  can  never  be  in  the  lifetime  of  the  tes- 
tator." 

In  this  State  the  legislature  has  provided 
several  ways  by  which  a  former  will  may  be 
revoked  by  the  act  of  the  testator,  and  in 
such  provision  has  provided  that  when  the 
revocation  is  attempted  by  another  instru- 
ment it  must  be  [94]  "by  some  other  will, 
testament  or  codicil  in  writing,  declaring  the 
same,"  etc.  This  language  is  clear,  plain  and 
unambiguous,  and  in  the  Stetson  case,  supra, 
was  held  to  mean  what  it  plainly  says.  A 
further  reconsideration  of  the  matter  leads 
us  but  to  re-affirm  what  we  there  said. 

For  the  reasons  given,  the  decree  of  the 
circuit  court  will  be  reversed  and  the  cause 
remanded,  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 

Rehearing  denied  October  7, 1915. 


NOTE. 

The  reported  case,  in  passing  on  the  dis- 
puted question  whether  the  destruction  of  a 
will  whereby  a  former  will  is  revoked  works 


ipso  facto  a  revival  of  the  earlier  testament, 
aligns  itself  with  the  minority  of  American 
jurisdictions  which  hold  that  a  revival  re- 
sults under  those  circumstances.  The  cases 
discussing  the  revival  of  a  will  by  the  destruc- 
tion of  a  revoking  will  are  reviewed  in  the 
notes  to  Williams  v.  Miles,  4  Ann.  Gas.  306; 
Danley  v.  Jefferson,  13  Ann.  Gas.  242; 
Blackett  v.  Ziegler,  Ann.  Gas.  1913E  116; 
Graham  v.  Burch,  28  Am.  St.  Rep.  339,  354; 
and  Matter  of  Stickney,  76  Am.  St.  Rep.  246. 
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Streets  and  Hisliwajs  -»  Injury  from 
Defect  —  Notice  of  Claim  »  Amend- 
ment. 

Under  the  Seattle  charter  providing  that  all 
claims  against  the  city  for  damages  shall  con- 
tain all  items  of  damage  claimed,  where  a 
claim  for  personal  injuries  made  no  claim 
for  damages  on  account  of  the  employment 
of  a  nurse,  though  such  damage  was  known 
when  the  claim  was  filed,  it  is  error  to  permit 
an  amendment  of  the  claim  at  the  trial  by 
including  such  damages,  as  the  provision  re- 
quiring the  filing  of  a  claim  is  statutory  in 
its  nature  and  there  can  be  no  amendment 
without  statutory  authority. 

Cure  of  Error  by  Bemittitar. 

Where,  in  an  action  against  a  city  for  per- 
sonal injuries,  the  court-  erroneously  per- 
mitted an  amendment  of  the  claim  filed  with 
the  city  to  include  $65  expended  in  the 
employment  of  a  nurse,  the  error  can  be 
remedied  on  appeal  without  a  reversal,  if 
plaintiff  will  file  a  remittitur  of  $65. 

Scope  of  Notice  -»  Injvriee  ProTable. 

While  a  claim  against  a  city  for  personal 
injuries  cannot  be  amended  at  the'  trial  to 
include  items  of  damage  known  at  the  time  of 
the  filing  of  the  claim,  but  not  included  there- 
in, injuries  not  specifically  mentioned  in  the 
claim,  but  which  naturally  and  proximately 
flow  from  the  injuries  described  in  the  claim, 
are  provable. 

Amendment  of  Notice. 

Under  Rem.  &  Bal.  Gode,  §  7995,  requiring 
claims  for  damages  against  any  citv  of  the 
first  class  to  contain  a  statement  of  the  ac- 
tual residence  of  the  claimant  by  street  and 
number  at  the  date  of  filing  the  claim  and 
for  six  months  immediately  prior  thereto,  in 
an  action  for  personal  injuries  the  court  has 
no  power  to  permit  an  amendment  of  the 
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claim  as  filed  to  state  a  different  street  ad- 
dress than  that  therein  stated. 

SuiAoienoy    of    Notice    —    Address     of 
ClmimaAt. 

Under  Rem.  &  Bal.  Code,  §  7905,  a  claim 
against  a  city  of  the  first  class  for  injuries 
to  a  person  who  bad  resided  at  208  Twenty- 
first  avenue  for  six  years  was  not  defective, 
though  it  stated  her  street  address  as  218 
Twenty-first  avenue,  where  she  was  well 
kno¥ni  to  the  residents  of  218  Twenty-first 
avenue  and  proper  inquiry  there  would  have 
disclosed  her  residence,  as  the  purpose  of  pro- 
visions requiring  the  filing  of  claims  is  to 
insure  such  notice  to  the  city  as  will  enable 
it  to  investigate  the  cause  and  character  of 
the  injury;  and  where  there  is  a  bona  fide 
attempt  to  comply  with  the  law  and  the 
notice  filed  actually  accomplishes  its  purpose 
of  notice,  it  is  sufficient,  though  defective  in 
some  particulars. 

[See  note  at  end  of  this  case.] 

Amendment     of     Notiee    —    Harmless 
Error. 

In  an  action  against  a  city  for  perscmal 
injuries,  the  error  in  permitting  the  claim 
filed  with  the  city  to  be  amended  to  include 
damages  not  specified  therein  is  harmless, 
where  there  was  no  attempt  to  prove  such 
damages. 

Appeal  from  Superior  Court,  King  county: 
Tallman,  Judge. 

Action  for  damages.  Esther  Wagner  et 
al.,  plaintiffs,  and  City  of  Seattle,  defendant. 
Judgment  for  plaintiffs.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Modified. 

James  E.  Bradford  and  Melvvn  8.  Good  for 
appellant. 

Rosenthal  d  Aa/ron  and  Philip  Ttooroger 
for  respondents. 

[275]  MoRBis,  C.  J. — Action  for  personal 
injuries  claimed  to  have  been  sustained  from 
a  fall  upon  a  defective  sidewalk.  Verdict  and 
judgment  for  $325  in  plaintiff's  favor,  the 
injuries  being  slight,  from  which  the  city  ap- 
peals. 

[276]  The  error  urged  against  the  judg- 
ment is  that  the  trial  court  permitted  re- 
spondents to  amend  the  claim  filed  with  the 
city  so  as  to  embrace  items  of  damage  known 
to  respondents  at  the  time  the  claim  was 
filed,  but  not  included  therein.  The  injury 
occurred  on  November  19,  1911.  The  claim 
was  filed  December  16,  1911.  It  sets  forth 
the  particulars  as  to  the  place  and  character 
of  the  injury  and  the  damage  sustained,  but 
makes  no  reference  to  the  employment  of 
nurses,  nor  any  claim  of  damages  caused  by 
such  employment.  On  the  trial,  respondents 
offered  testimony  to  the  effect  that  they  had 
expended  $65  in  the  employment  of  a  nurse. 
The  city  objected  as  not  being  within  the 
claim  filed.  The  lower  court  overruled  the 
objection,  and  permitted  respondents  to 
Ann.  Gas.  1916B. — 46. 


amend  the  claim  so  as  to  include  this  item. 
The  amendment  also  included  a  change  in  re- 
spondents' address  from  218,  21st  avenue,  as 
given  in  the  claim  filed,  to  208,  21st  avenue. 

The  charter  of  the  city  of  Seattle  provides 
that,  all  claims  for  damages  shall  ^'contain 
all  items  of  da^nftge  claimed."  Rem.  &  Bal. 
Code,  §  7995  (P.  C.  77,  §  133),  provides  that, 
such  claims  shall  state  the  residence  of  the 
claimant  at  the  date  of  the  filing  and  for  six 
months  immediately  prior  thereto.  Pro- 
visions of  this  character  have  uniformly  been 
sustained,  and  must  be  complied  with  when, 
as  here,  the  items  are  known  at  the  time  of 
the  filing  of  the  claim.  Horton  v.  Seattle,  53 
Wash.  316,  101  Pac.  1091 ;  Casassa  v.  Seattle, 
75  Wash.  367,  134  Pac.  1080;  Collins  v. 
Spokane,  64  Wash.  153,  116  Pac.  663,  35 
L.R.A.(N.S.)  840.  The  provision  requiring 
the  filing  of  a  claim  being  statutory  in  its 
nature,  there  can  be  no  amendment  without 
statutory  authority.  There  is  no  such  au- 
thority in  this  state,  and  we  must  hold  that 
such  claims  cannot  be  amended  at  the  trial 
so  as  to  include  items  of  damage  known  at 
the  time  of  the  filing  of  the  claim  but  not 
included  therein.  It  was,  therefore,  error  for 
the  lower  court  to  permit  the  amendment,  but 
it  does  not  follow  that  the  judgment  must  be 
reversed,  since  the  error  can  be  remedied  by 
deducting  from  the  judgment  the  sum  of  $65, 
the  amount  paid  [277]  for  nursing.  We  do 
not  mean  to  be  understood  in  so  holding,  that 
claims  of  this  character  must  be  construed 
with  such  exactness  as  to  preclude  evidence 
of  those  injuries  not  specifically  mentioned 
in  the  claim,  but  which  naturally  and  proxi- 
mately fiow  from  the  injuries  described  in  the 
claim.  Evidence  of  such  proximate  results 
is  admissible  without  reference  to  the  claim. 
Durham  v.  Spokane,  27  Wash.  615, 68  Pac.  383. 

While  the  lower  court  was  not  justified  in 
allowing  the  amendment  of  the  claim  as  to 
respondents'  street  address,  it  does  not  fol- 
low that  this  was  error  so  prejudicial  as  to 
call  for  a  reversal,  since  the  evidence  of  the 
correct  address  was  admissible  without  the 
amendment.  The  obvious  purpose  of  these 
charter  and  statutory  provisions  is  to  insure 
such  notice  to  the  city  as  to  enable  it  to  in- 
vestigate the  cause  and  character  of  the  in- 
jury, and  where  there  is  a  bona  fide  attempt 
to  comply  with  the  law,  and  the  notice  filed 
actually  accomplishes  its  purpose  of  notice,  it 
is  sufficient  though  defective  in  some  par- 
ticulars. Lindquist  v.  Seattle,  67  Wash.  230, 
121  Pac.  449. 

In  Frasier  ▼.  Cowlitz  County,  67  Wash. 
312,  121  Pac.  459,  it  was  said: 

"The  purpose  of  these  provisions,  as  ap- 
plied to  a  claim  arising  from  a  tort  is  to 
suable  the  municipality  to  investigate  both 
the  claim  and  the  claimant." 
I  It  is  sufficient,  therefore,  if  the  notice  or 
claim  is  not  calculated  to  mislead,  but  con- 
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taine  such  evidence  of  identity  of  place  and 
person  as  to  enable  the  investigating  officials 
to  make  proper  investigation  when  aided  by 
reasonable  inquiry.  When,  therefore,  there 
is  no  evident  intention  to  mislead,  but  a 
bona  fide  attempt  to  comply  with  the  law, 
the  notice  is  sufficient  in  the  absence  of  any 
evidence  that  it  did  in  fact  mislead.  5 
Thompson,  Negligence,  §  6330;  Hammock  v. 
Tacoma,  40  Wash.  539,  82  Pac.  893;  Decker 
V,  Seattle,  80  W'ash.  137,  141  Pac.  338;  Bane 
V.  Seattle,  80  Wash.  141, 141  Pac.  339.  There 
was  no  evidence  of  any  misleading  on  the 
part  of  the  investigating  officials.  On  the 
contrary,  it  appears  that  respondents  had 
lived  at  208,  21  at  avenue,  for  six  years, 
[278]  and  were  well  known  to  the  residents 
of  218,  21  st  avenue.  Evidence  in  the  record 
as  to  the  proximity  of  208  to  218  is  fomid 
in  the  testimony  of  a  lady  living  at  218, 
who  said  she  knew  Mrs.  Wagner,  and  that 
**She  lived  in  the  Dows  house."  She  was  then 
asked,  "Where  is  that?"  To  which  she  an- 
swered, "It  is  the  neighbor's  house."  It  is 
evident  that  the  giving  of  respondents*  ad- 
dress as  218,  2l8t  avenue,  was  not  mislead- 
ing, and  that  any  proper  inquiry  at  such 
place  would  have  disclosed  the  residence  of 
respondents. 

Complaint  is  also  made  that  the  lower 
court  permitted  the  claim  to  be  amended  so. 
as  to  include  damages  on  the  part  of  the  hus- 
band "for  loss  of  services,  comfort  and  com- 
panionship of  the  wife."  We  find  no  attempt 
to  prove  any  such  element  of  damages,  and, 
though  the  amendment  was  improper,  the 
error  was  harmless. 

The  judgment  will  be  affirmed  conditional 
upon  respondents'  remitting  therefrom  the 
sum  of  $65,  within  twenty  days  after  the 
going  down  of  the  remittitur.  Otherwise  a 
new  trial  is  .ordered.  Costs  in  this  court  to 
appellant. 

Crow,  Main,  Ellis,  and  FuUerton,  J.J.,  con- 
cur. 


HOTE. 

SnAoiency  of  Statntoxy  Notice  of  Claim 
against  Mnnioipalitj  with  Bespoot  to 
Name  and  Address  of  Claimant* 

Introductory,  722. 
Address  of  Claimant,  722. 
Kame  of  Claimant,  725. 


Introducftary, 

The  purpose  of  the  present  note  is  to  dis- 
eosB  the  cases  passing  on  the  sufficiency  of  a 
statutory  notice  of  a  claim  against  a  mu- 
nicipality with  respect  to  the  name  and  ad- 
dress of  the  claimant.     Cases  involving  the 


sufficiency  of  a  statutory  notice  to  a  munici- 
pality with  respect  to  the  description  of  the 
place  of  an  accident  occurring  in  a  street  or 
highway,  are  collated  in  the  note  to  SoUen- 
barger  v.  Lineville,  18  Ann.  Cas.  991. 

Address  of  Claimant, 

The  various  statute  requiring  that  a 
notice  of  claim  against  a  municipality  shaU 
contain  the  street  and  number  of  the  resi- 
dence of  the  claimant  have  been  held  to  be 
mandatory,  and  to  be  a  condition  precedent 
to  the  bringing  of  the  action;  and  while  it 
is  to  be  assumed  that  the  law  does  not  re- 
quire the  performance  bf  an  impoBsibility,  it 
has  been  held  that  the  statutes  are  to  be  com- 
plied with,  at  least  to  the  extent  to  which 
it  is  possible  to  meet  their  requirements.  In 
Johnson  v.  Troy,  24  App.  Div.  602,  48  N.  Y. 
S.  998,  it  was  said  that  the  object  of  a  stat- 
ute of  this  nature  was  to  apprise  the  mu- 
nicipality at  an  early  date  of  the  existence 
of  a  claim,  in  order  that  it  might  have  an 
opportunity  to  investigate  it,  and  that  it  was 
frequently  just  as  important  to  investigate 
the  claimant  as  it  was  the  claim,  so  that 
notice  of  who  he  was,  and  where  he  would  be 
found,  might  be  of  just  as  much  importance 
as  notice  of  where,  how,  and  when  the  injury 
occurred. 

The  Illinois  statute  (Kurd's  Rev.  St.  c.  70, 
§  2,  p.  1186)  provides  that  "any  person  who 
is  about  to  bring  any  action  or  suit  at  law 
in  any  court  against  any  incorporated  city, 
village  or  town  for  damages  for  personal  in- 
jury shall  within  six  months  from  the  date 
of  injury  file  in  the  office  of  the  city  attorney 
a  statement  in  writing,  signed  by  such  per- 
son, giving  the  name  of  the  person  to  whom 
such  cause  of  action  has  accrued,  the  name 
and  residence  of  the  person  injured,  the  date 
and  about  the  hour  of  the  accident  and  the 
name  and  address  of  the  attending  physi- 
cians, if  any."  It  was  held  in  Pagan  v.  High- 
land, 152  111.  App.  607,  that  an  objection  to 
a  notice,  that  it  failed  to  state  the  residence 
of  the  person  injured  and  of  the  person  to 
whom  the  cause  of  action  accrued,  was  base- 
less, where  it  appeared  that  the  person  sus- 
taining the  injury  was  thereby  killed  instant- 
ly, the  court  saying  that  he  therefore  had  no 
existence  in  law  after  the  cause  of  action  ae- 
crued  and  for  that  reason  had  no  place  of 
residence  within  the  meaning  of  the  statute, 
nor  did  the  statute  require  that  his  iorimet 
residence  be  stated.  The  court  also  held  that 
while  the  statute  was  mandatory  as  to  the 
giving  of  the  notice,  still  it  was  not  to  be 
understood  as  requiring  things  that  were  im- 
possible, or  as  requiring  more  than  was 
therein  specified. 

Under  a  city  charter  (Laws  N.  Y.  1892,  c. 
670,  tit.  10,  §  19)  providing  that  no  civil 
action  shall  be  maintained  against  the  city 
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for  damages  for  injury  to  person  or  property, 
unless  the  plaintiff  shall  have  previously 
presented  to  the  comptroller  a  statement 
'^stating  among  other  things,  the  residence  by 
street  and  number  of  the  claimant,"  it  has 
been  held  that  a  notice  was  insufficient  that 
did  not  state  the  name  of  the  street  whereon 
the  claimant  resided,  it  appearing  that  his 
house  was  on  a  certain  street,  but  was  not 
numbered.  Johnson  v.  Troy,  24  App.  Div. 
602,  48  N.  Y.  S.  998. 

In  Washington  the  statute   (Rem.  &  Bal. 
Code,   §§   7995,  7997)    provides    as    follows; 
'"Whenever  a  claim  for  damages  soimding  in 
tort  against  any  city  of  the  first  class  shall 
be  presented  to  and  filed  with  the  city  clerk 
or  other  proper  officer  of  such  city  in  com- 
pliance with  other  valid  charter  provisions 
of  such  city,  such  claim  must  contain,  in  ad- 
dition to  the  valid  requirements  of  such  city 
charter  relating  thereto,  a  statement  of  the 
actual  residence  of  such  claimant,  by  street 
and  number,  at  the  date  of  presenting  and 
filing  such  claim;   and  also  a  statement  of 
the  actual  residence  of  such  claimant  for  six 
months  immediately  prior  to  the  time  such 
claim  for  damages  accrued.    Compliance  .with 
the  provisions  of  this  act  is  hereby  declared 
to  be  mandatory  upon    all    such    claimants 
presenting    and    filing  any  such   claims  for 
damages."    The  charter  of  the  city  of  Seattle 
(art.  4,  §  29)     provides    as    follows:      ''All 
claims  for  damages  against  the  city  must  be 
presented  to  the  city  council  and  filed  with 
the  clerk  within  thirty  days  after  the  time 
when  such  claim  for  damages  accrued,  and 
no   ordinance  shall  be   passed  allowing  any 
such  claim  or  any  part  thereof  or  appropriat- 
ing money  or  other  property  to  pay  or  satis- 
fy the  same  or  any  part  thereof,  until  such 
claim  has  first  been  referred  to  the  proper 
department,  nor  until  such  department  has 
made  its  report  to  the  city  council  thereon, 
pursuant  to  such  reference.    All  such  claims 
for  damages  must  accurately  locate  and  de- 
scribe   the   defect    that   caused   the    injury, 
accurately  describe  the  injury,  give  the  resi- 
dence for  one  year  last  past  of  claimant,  con- 
tain the  items  of  damages  claimed    and    be 
sworn  to  by  the  claimant.     No  action  shall 
be  maintained  against  the  city  for  any  claim 
for  damages  until  the  same  has  been  present* 
ed   to  the  city  council  and  sixty  days  have 
elapsed  after  such  presentation."    Under  the 
foreg^oing     statutes,     the    presentation    and 
filing  of  a  statement  of  the   plaintiff's   resi- 
dence is  indispensable  to  the  maintenance  of 
the   action,  and  therefore  a  notice  of  claim 
which  does  not  contain  any  reference  to  the 
claimiant's  place  of  residence,  either  at  the 
time  of  the  filing  of  the  claim  or  at  the  time 
when  the  claim  for  damages  accrued,  is  fatal- 
ly   defective.     Cole  v.  Seattle,  64  Wash.  1, 
Ann.  Cas.  1913A  344,  116  Pac.  257,  34  L.R.A, 


(N.  S.)   1166;  Collms  v.  Spokane,  64  Wash. 
163,   116   Pac.   663,    36    L.R.A.(N.S.)     840; 
Kincaid  v.  Seattle,  74  Wash.  617,  134  Pac. 
504,  rehearing  denied  74  Wash.  628,  136  Pac 
820;  Connor  v.  Seattle,  76  Wash.  37,  135  Pac. 
617.     However,  where  there  is    a    bona    fide 
and  substantial  attempt  to  comply  with  the 
law,  and  there  is  no  evident  intent  to  mis- 
lead, the  notice  will  be  held  sufficient  in  the 
absence  of  any  evidence  that  it  was  in  fact 
misleading.    Decker  v.  Seattle,  80  Wash.  137, 
141  Pac.  338;  Bane  v.  Seattle,  80  Wash.  141, 
141  Pac.   339;   Maggs  v.   Seattle,  86  Wash. 
427,  150  Pac.  612.     And    see    the    reported 
case.      Thus,    in    Decker    v.    Seattle,    supra, 
the   question    was    as   to   the   sufficiency    of 
a   notice    of    claim   which   was    verified    on 
February   12,   1913,  and  was  presented  and 
filed  on  February  15,  1913,  and  which  con- 
tained  the    statement   ''that   the   claimants' 
residence   for   one  year   last   past  has  been 
and  now  is  No,   1122  Tenth  avenue  south, 
Seattle,    Washington."     The    uncontradicted 
evidence   was    to   the   efifect   that   the   resi- 
dence   of    the    plaintiffs    on    February    12, 
1913,  when  the  claim  was  verified,  was,  in 
fact,  No.   1122  Tenth  avenue  south,  in  the 
city  of  Seattle,  Washington,    and    so    con- 
tinued at  the  time  the  claim  was  presented 
and  filed  on  February  15,  1913,  and  for  a 
long   period   subsequent   thereto.     The   trial 
court  held  the  notice  of  the  claim  to  be  in- 
sufficient in  that  it  spoke  as  of  the  date  of 
the  verification,  three  days    before    it    was 
filed,   and  hence  did  not  meet  the   require- 
ment of  the  statute  that  every  claim  shall 
contain,   in    addition    to    the   valid   require- 
ments  of  the  charter,   "a  statement  of  the 
actual  residence  of  such  claimant,  by  street 
and    number,    at    the    date    of    presenting 
and    filing    such    claim."      Reversing    that 
holding  the  appellate  court  said:     "In  the 
present   instance,   the   interval    between   the 
date  of  the  verification  and  filing  of  the  claim 
was  so  short  as  to  constitute  a  substantial 
compliance    with    the    statute.      In    such    a 
case,   it  is   only    reasonable  to   permit  the 
claim    to    be    supplemented    by    proof    that 
the  place  of  residence  was  not  changed  in 
the  interval.     So  supplemented,   the  claim, 
obviously,  was  not,  and  could  not  have  been, 
misleading.     It  performed  its  true  function, 
that  of  notice."       In    Bane    v.  .Seattle,    80 
Wash.  141,  141  Pac.  339,  it  appeared  that  the 
notice,  which  was  verified  on  February   12, 
1913,  and  filed  on  February  15,  1913,  stated 
the  cause  of  action  as  alleged  in  the  com- 
plaint, and  contained  the  following  statement 
of    residence:     ''That  the  residence  for  one 
year  last  past  of  claimant  is  as  follows:     L. 
C.   Bane,   2134   Laurelstrade    Ave,;     W.    V. 
Bane,  Hotel  Kennedy;   Josephine  Bane,  412 
21st  Ave."     It  was  held,  in  answer  to  the 
objection  that  the  notice  was    defective    in 
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that  it  failed  to  state  that  the  plaintiff's 
places  of  residence  were  in  the  city  of  Seattle, 
that  the  notice  complied  with  the  letter  of 
the  statute  in  that  it  contained  ''a  statement 
of  the  actual  residence  of  such  claimant  by 
street  and  number,"  and  that  as  the  venue  of 
the  jurat  to  the    claim   was    laid    in    King 
county  and  the  claim  was  filed  with  the  city 
clerk,  it  was  a  substantial  compliance  with 
the  statute,  in  the  absence  of  a  showing  that 
the  failure  to  name  the  city,  county  and  state 
was  misleading.     In  Maggs    y.    Seattle,    86 
Wash.  427,  150  Pac.  612,  wherein  the  notice 
of  claim  gave  the  residence  of  all  the  claim- 
ants at  the  date  of  the  claim,  and  for  one 
year  prior  thereto,  as  No.  1611  Eighth  avenue 
north  in  Seattle,  Wash.,  and  it  was  contend- 
ed that  the  notice  spoke  as  of  the  date  of 
the  verification  and  not  as  of  the  date  of  the 
filing,  and  hence  did  not  meet  the  require- 
ments of  the  statute,  the  court  said:     "After 
mature   consideration, .  we   are    firmly    con- 
vinced that  a  claim  which  states  the  claim- 
ant's place  of  residence  at  the  date  of  verifi- 
cation   and    for  at  least  six  months   prior 
thereto,  when  both  verified  and  filed  within 
thirty  days  after  the  claim  accrued,  as  pro- 
vided by  the  charter,  must  be  construed  as 
reading  as  of  the  date  of  filing,  and  as  mak- 
ing a  prima  facie  showing  of  the  residence 
as  of  that  date,  the  presumption  being  that 
the  place  of  residence  remains  unchanged  un- 
til the  contrary  is  made  to  appear.    This  is 
the  general  rule  in  all  cases  where  a  status  is 
once  established.     Such  a  construction  meets 
every  possible  useful  purpose  of  the  notice, 
which  is  to  give  to  the  city  the  opportunity 
to  investigate  both  the  claim  and  the  claimant 
while  the  occurrence  is  recent  and  the  evi- 
dence available.    .    .    .    While  the  statute  is 
mandatory  in  its  only  independent  require- 
ment, namely,  that  the  notice  give  the  place  of 
residence  of  the  claimant,  it  contains  no  pro- 
vision that  the  notice  shall  be  verified  at  all. 
That   requirement   is   found   in   the   charter 
provision   alone.     We  have  repeatedly  held 
that    a    substantial    compliance    with    such 
charter  provisions  is  all  that    is    required. 
.     .     .    It    seems    to  us,  therefore,  that  it 
would  be  carrying  the   mandatory   provision 
of  the  statute  farther  than  was  ever   con- 
templated by  the  legislature  to  hold  that  the 
claim  must  be  verified  upon  the  exact  date  of 
filing.    Since  the  sole  purpose  of  the  filing  of 
the  claim  is  to  give  notice  to  the  city  and 
enable  it  to  investigate  both  the  claim  and 
the  claimant  while  the  facts    are    compara- 
tively recent,  it  is  obvious  that  any  bona  fide 
effort  on  the  part  of  the  city  to  avail  itself  of 
the  notice  by  making  an  Investigation  will, 
in  any  case,  develop  the  fact  that  the  claim- 
ant either  did  or  did  not  reside  at  the  place 
given  in  the  notice  at  the  time    when    the 
claim  was  filed.    This  meets  every  purpose  of 
the  act.    ...    If  it  then  transpirss  that 


the  claimant  did  not  reside  at  the  given  place 
when  the  claim  was  filed,  proof  of  that  fact 
would  invalidate  the  notice  and  defeat  the 
action.     On  the  other  hand,  if  it  be  found 
that  he  did  then  reside  at  the  given  place, 
the  city  can  reap  every  benefit  which  such 
a   notice,   whensoever  verified,   could   confer. 
If  the  city  ignore  the  notice  and  make  no 
investigation,  it   is  in  no  position   to  com- 
plain, whatever  the  fact."     In  Powelson  r. 
Seattle,  87  Wash.  617,  162  Pac.  329,  the  suf- 
ficiency of  the  notice  of  claim  was  attacked 
by  the  city  on  the  ground  that  it  did  not 
comply  with   the  charter  and  statutory  re- 
quirements.    It  appeared  that  the  claim  was 
by  P.  k  W.  C.  Powelson,  doing  business  as 
the  Seaport  Construction  Company,  that  the 
residence  address  of  each  partner  was  given, 
and  that  the  location  of  the  building  where 
the  damage  occurred  was  stated.    It  was  held 
that  the  statement  was  clearly  a  claim  by  the 
partnership   and   gave   the    location    of  the 
partnership  business,  and  therefore  there  was 
a  full  compliance  with  the  charter  and  statu- 
tory requirements.   In  the  reported  case,  it  ap- 
pears that  an  amendment  of  a  notice  of  claim 
allowed  by  the  trial  court  included  a  change 
of  address  from  218  Twenty-first  avenue,  as 
given  in  the  claim  filed,  to  208  Twenty-first 
avenue.      The    court   holds   that,    while   the 
amendment   should   not   have   been    allowed, 
nevertheless  it  did  not  constitute  such  error 
as  to  call  for  reversal,  and  that  the  notic<» 
was    sufiBcient,    as    it    appeared    that    the 
notice  was  not  calculated  to  mislead,  but  on 
the    contrary,    contained    such    evidence    of 
identity  of  place  and  person  as  to  enable  the 
investigating  officials  to  make  a  proper  in- 
vestigation   when    aided    by    reasonable    in- 
quiry.    The    earlier     cases     in     Washington 
held  that  an  ordinance  which  provided  that 
a   claimant   of   damages   due   to   tort  must 
state  in  his  notice  to  the  city  his  residence 
for  one  year  last  paet»  as  a  prerequisite  to 
suing  on  his  claim  for  such  damages,  was 
unreasonable,  and  therefore  not  to  be  literal- 
ly enforced.     Hase  v.  Seattle,  51  Wash.  174, 
98  Pac.  370,  20  L.R.A.(N.S.)   936;  Jones  t. 
Seattle,  61  Wash.  245,  98  Pac.  743;  Wurster 
V.   Seattle,  61  Wash.    654,    100    Pac.    143; 
Scherrer  v.  Seattle,  52  Wash.  4,  100  Pac  144. 
So  In  Jones  v.  Seattle,  supra,  it  was  held 
that  a  statement  in  a  notice  ''that  during 
the  time  herein  mentioned,  and  long  prior 
thereto,  she  was  a  resident  of  Seattle,  King 
county.   Wash.,"  was  sufllcient   as  a  strict 
compliance  with  the  ordinance  requiring  a 
statement  if  the  residence  of  the  claimant  for 
a  year  prior  to  the  accident  was  unreason- 
able.   The  difference  between  these  last  cases 
and  those  heretofore  diseusaed  is  stated  in 
Collins  v.  Spokane,  64  Wash.  153,  116  Par. 
663,    35    L.R.A.(K.S.)    840,   wherein   it   was 
said  that  the  real  distinction  lay  in  the  fact 
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that  the  earlier  cases  "were  brought  under  a 
municipal  ordinance,  whereas  the  later  ones 
were  under  a  state  law,  and  that  the  city 
did  not  have  the  power  to  require  a  claimant 
to  state  the  place  of  his  residence  for  any 
length  of  time  prior  to  the  'filing  of  his 
claim. 

Name  of  Claimant » 

In  Terryll  v.  Faribault,  81  Minn.  519,  84 
N.  W.  458,  the  question  was  whether  the 
allegation  of  a  complaint  showed  a  sub- 
stantial compliance  with  the  Minnesota  stat- 
ute (Laws  1897,  c.  248)  with  respect  to  the 
giving  of  a  notice  of  claim.  The  complaint 
stated   that   the  notice   and   statement   was 

her 
signed  "S.  G.  x  Terryll,"  with  two  sub- 
mark 
scribing  witnesses,  and  then  alleged  that 
"the  initials  preceding  the  surname  of  plain- 
tiffy  as  subscribed  to  such  notice,  were  the 
initials  of  her  husband,  which  she  ordinari- 
ly employs  in  writing  her  name;  her  own 
Christian  name  being  Cora  V.,  as  it  appears 
in  the  entitling  clause  of  this  complaint." 
The  court  held  that  it  clearly  appeared  on  the 
face  of  the  complaint  that  the  party  suing 
and  the  party  who  gave  the  notice  were  one 
and  the  same  person,  and  that  the  action 
would  not  be  dismissed  because  the  plaintiff 
did  not  sign  his  name  to  the  notice  with 
strict  accuracy. 

In  a  number  of  instances  it  has  been  held 
that  it  is  a  sufficient  compliance  with  the. 
statute,  if  a  claim  for  injuries  resulting  from 
a  defective  sidewalk,  which  is  otherwise  suffi- 
cient, is  given  by  an  attorney  on  behalf  of 
the  person  injured.  Schweer  v.  Chicago 
Heights,  168  111.  App.  52;  McEnaney  v. 
Butte,  43  Mont  526,  117  Pac.  893;  Pullen 
▼.  Butte,  45  Mont.  46,  121  Pac.  878;  Curie  v. 
Brandon,  15  Manitoba  122.  And  see  Canon 
City  V.  Cocks,  55  Colo-  264,  133  Pac.  1040. 
So,  in  Sheehy  v.  Now  York,  160  N.  Y.  139, 
54  N.  E.  749,  it  was  held  that  a  notice  suffi- 
ciently complied  with  the  statute  when  it  ap- 
peared that  it  was  entitled  in  the  matter 
of  the  claim  of  the  plaintiff  against  the  city 
and  declared  that  the  plaintiff  claimed  and 
demanded  from  the  city  damages  for  person- 
al injuries,  and  was  signed  by  the  plaintiff 
and  by  her  attorneys,  the  latter  giving  their 
post  office  address,  as  required  on  formal 
papers  in  legal  proceedings.  In  Curie  v. 
Brandon,  15  Manitoba  122,  in  answer  to  an 
objection  that  the  notice  was  not  given  by 
the  plaintiff  as  administratrix,  though  she 
had  to  sue  in  that  capacity,  and  that  it  was 
not  signed  by  her,  the  court  said:  "The 
plaintiff,  though  not  described  in  the  notice 
as  administratrix,  was  such  in  fact  when  she 
Igave  notice.    The  action  could  not  be  for  the 


benefit  of  William  Curie's  estate,  but  only 
for  that  of  such  parties  as,  within  the  provi- 
sions of  chapter  31,  R.  S.  M.  1902,  had  suf- 
fered prospective  pecuniary  loss  from  his 
death.  .  .  .  The  act  does  not  say  that  the 
notice  must  be  signed  by  the  claimant  per- 
sonally or  that  it  shall  be  signed  at  all. 
Signature  by  a  solicitor  for  the  claimant  is 
quite  sufficient,  I  think.*'  In  Ayer  v.  Somers- 
worth,  66  N.  H.  476,  30  Atl.  1119,  it  was 
held  that  the  statutory  notice  might  be  given 
by  an  agent  of  the  person  injured. 

In  James  v.  Seattle,  68  Wash.  359,  123 
Pac.  472,  the  city  charter  involved  required 
that  all  claims  against  the  city  for  damages 
"shall  be  sworn  to  by  the  claimant."  It  ap- 
peared that  a  claim  presented  by  husband 
and  wife  was  made  in  the  names  of  both  the 
claimants,  but  was  sworn  to  by  the  wife  only. 
The  court  held  that  the  claim  was  sufficient, 
saying:  "It  is  contended  that  this  is  suffi- 
cient; that  the  claim  should  be  sworn  to  by 
both  of  them,  or  by  the  husband,  who  it  is 
said  is  the  real  claimant.  The  contention  is 
based  on  the  case  of  Hawkins  v.  Front  St. 
Cable  R.  Co.  3  Wash.  592,  28  Pae.  1021,  28 
Am.  St.  Rep.  72,  16  L.R.A.  808,  where  we  held 
that  the  husband  was  a  necessary  party 
plaintiff  in  an  action  brought  to  recover  for 
personal  injuries  to  the  wife.  But  the  rule 
there  announced  does  not  necessarily  require 
us  to  hold  that  the  husband  alone  can  verify 
a  claim  for  such  an  injury  where  presentation 
of  a  verified  claim  is  made  a  prerequisite  to 
an  action  to  enforce  the  same.  By  statute 
the  wife  is  also  a  proper  party  to  such  an 
action.  Rem.  &  Bal.  Code,  §  182.  Being  a  prop- 
er party,  she  is  also  a  claimant ;  and  since  the 
charter  does  not  require  all  the  claim  ants 
to  join  in  a  claim,  or  specify  which  claimant 
shall  verify  the  claim  where  there  is  more 
than  one  such  claimant,  it  would  seem  to  fol- 
low that  both  or  either  might  properly  verify 
it;  and  such  has  heretofore  been  the  ruling 
of  this  court."  To  the  same  effect,  see  Mc- 
Leod  V.  Spokane,  26  Wash.  346,  67  Pac.  74; 
Davis  V.  Seattle,  37  Wash.  223,  79  Pac.  784; 
Horton  v.  Seattle,  53  Wash.  316,  101  Pac. 
1091.  Likewise,  in  Church  v.  Westminster, 
45  Vt.  380,  it  was  held  that  a  notice  of  claim 
for  injuries  received  by  a  married  woman 
from  a  defective  highway  was  sufficient  where 
it  was  signed  by  the  wife  alone,  and  an  objec- 
tion that  the  husband  should  have  signed  al- 
so had  no  merit. 

In  Dean  v.  Sharon,  72  Conn.  667,  45  Atl. 
963,  it  was  held  that  the  notice  of  claim  by 
a  wife  was  not  rendered  ambiguous  or  inef- 
fective because  her  husband  signed  it  with 
her,  where  it  manifestly  purported  to  contain 
only  a  description  of  the  injury  sustained  by 
her. 

In  Carberry  ▼.  (Siaron,  166  Mass.  32,  43  N. 
E.  912,  involving  a  notice  which  showed  that 
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the  signer  was  the  husband  of  the  plaintiff, 
and  that  she  had  received  an  inquiry  "for 
which  we  will  be  obliged  to  make  a  olaim  on 
your  town  for  damages/'  it  was  held  that  it 
was  not  defective  because  it  did  not  show  on 
its  face  that  it  was  signed  in  behalf  of  the 
plaintiff. 

In  Sargent  v.  Gilford,  66  N.  H.  643,  27  AtL 
306,  it  was  held  that  a  statement  signed  by 
the  plaintiff's  wife  did  not  fulfil  the  statu- 
tory requirement  as  to  notice  for  the  plain- 
tiff, and  in  the  absence  of  a  notice  on  his  be- 
half, he  could  not  maintain  the  action.  And 
in  Keller  v.  Winslow,  84  Me.  147,  24  Atl.  7&6, 
wherein  it  appeared  that  a  husband  gave 
two  notices  in  writing  each  signed  by  him,  in 
which  the  only  claim  for  damages  was  tiiat 
of  the  husband,  and  neither  of  the  notices 
stated  that  the  wife  made  any  claim,  it  was 
held  that  the  wife  could  not  maintain  an  ac- 
tion for  damages  in  the  absence  of  a  notice 
on  her  part.  So  in  McKeague  T.  Green  Bay, 
106  Wis.  577,  82  N.  W.  708,  an  action  for 
the  loss  of  the  services  of  the  plaintiff's  wife, 
wherein  it  appeared  that  the  notice  of  the 
claim  for  damages  was  signed  by  the  wife's 
attorneys,  it  was  held  that  it  was  insufficient 
to  give  the  husband  the  right  to  sue  thereon, 
as  it  was  not  given  in  behalf  of  the  person 
bringing  the  suit. 

Where  the  notice  conveys  the  required  in- 
formation, and  the  town  council  is  in  no 
manner  prejudiced  by  the  absence  of  a  sig- 
nature thereto,  it  is  a  sufficient  notice  within 
the  meaning  of  the  statute.  Neeley  v.  Maple- 
ton,  139  la.  682,  117  N.  W.  981. 

In  Bumette  v.  St.  Joseph,  112  Mo.  App. 
668,  87  S.  W.  689,  it  was  held  that  a  notice 
of  claim  under  the  Missouri  statute  (Rev. 
St.  1899,  §  6724)  was  sufficiently  verified, 
it  appearing  that  the  verification  was  signed 
"Mrs.  S.  L.  Burnette,"  while  the  plaintiff's 
name  was  "Sarah  L.  Burnette."  And  in 
Place  v.  Yonkers,  43  App.  Div.  380,  60  N.  Y. 
S.  171,  a  notice  of  claim  for  personal  inju- 
ries was  held  to  be  sufficient,  it  appearing 
that  the  notice  itself  was  signed  by  the  plain- 
tiff, but  that  the  verification  was  not  signed 
by  him,  although  it  began  with  his  name. 

Under  a  statute  (St.  Mass.  1877,  c.  234) 
providing  that  the  notice  of  claim  of  any 
person  injured  by  a  defect  in  a  highway 
should  be  given  "by  the  person  injured  or  by 
any  other  person  on  his  behalf,"  it  has  been 
held  that  the  notice  may  be  given  in  the 
behalf  of  infants  by  their  parents,  guardians 
or  any  other  person.  Taylor  v.  Wobum,  130 
Mass.  494;  Madden  v.  Springfield,  131  Mass. 
441.  And  so  a  notice  under  a  re-enactment 
of  the  same  statute  has  been  held  to  be  suffi- 
cient where  it  was  given  ij  a  guardian  on 
behalf  of  a  plaintiff  who  up  to  that  time  was 
incapable  of  giving  the  notice  or  of  procur- 
ing it  to  be  given  by  another.  Stoliker  T. 
Boston,  204  Mass.  622,  90  K.  E.  927. 


In  Wisconsin  it  has  been  held  that  a  notiee 
of  claim  of  damages  for  injuries  received  by 
reason  of  a  defective  highway,  need  not,  un- 
der an  early  statute  (Laws  1876,  c  86)  be 
signed  by  the  injured  party,  his  agent  or 
attorney;  and  such  a  notice,  signed  by  the 
claimant's  attorneys,  though  they  did  not 
describe  themselves  in  the  notice  as  his  at- 
torneys, has  been  held  to  be  effectual  where 
it  appeared  that  the  plaintiff  served  the  no- 
tice himself.  Teegarden  t.  Caledonia,  50 
Wis.  292,  6  N.  W.  876.  A  later  statute 
(Rev.  St.  Wis.  §  1339)  requires  that  the  no- 
tice of  claim  shall  be  signed  by  the  plaintiff, 
his  agent  or  attorney.  In  McDonald  v.  Ash- 
land, 78  Wis.  261,  47  N.  W.  434,  wherein  it 
appeared  that  a  notice  of  the  alleged  injury, 
substantially  in  the  form  prescribed  by  the 
statute  and  signed  by  the  plaintiff  and  her 
husband,  was  served  on  the  city  clerk  wiUiin 
the  prescribed  time,  it  was  held  that  inas- 
much as  the  plaintiff  had  signed  the  notice, 
the  statute  had  been  complied  with  and  that 
it  was  immaterial  that  her  husband  had  al- 
so signed  it.  The  notice  of  a  claim  for  caus- 
ing death  need  not  be  signed  by  the  adminis- 
trator, but  it  may  be  given  by  the  beneficiary 
to  whom  the  damages  will  accrue  in  the  ease 
of  a  recovery.  Carpenter  v.  Rolling,  107 
Wis.  559,  83  N.  W.  953,  wherein  a  notice  was 
held  to  be  sufficient  which  was  signed  for  the 
widow  by  her  attorney,  and  not  by  the  ad- 
ministratrix who  brought  the  action.  And 
in  Parish  v.  Eden,  62  Wis.  272,  22  N.  W.  399, 
it  was  held  that  a  notice  given  by  the  admin- 
istrator, who  was  also  one  of  the  beneficia- 
ries, was  a  sufficient  compliance  *  with  the 
statute. 

In  Hubbard  v.  Fayette,  70  Me.  121,  it  was 
held  that  the  following  notice  was  insuffi- 
cient: "Fayette,  March  10,  1877.  To  the 
selectmen  of  Fayette,  Me.  €rentlemen:  I 
hereby  notify  you  that  my  wife,  Sarah  R. 
Hubbard  of  Fayette,  sustained  an  injury  of  a 
broken  shoulder  on  account  of  a  defect  in 
the  highway  in  said  Fayette,  on  the  30th 
day  of  January  last  near  the  southwest  end 
of  the  Davenport  road  so  called.  I  hereby 
enter  a  claim  against  said  town  of  Fayette 
for  said  injury  for  the  sum  of  two  hundred 
dollars  ($200.00).  John  Hubbard,  per  B." 
The  reasons  assigned  by  the  court  for  holding 
the  notice  insufficient  were  that  it  did  not 
purport  to  come  from  the  plaintiff  or  to  be 
given  in  her  behalf;  that  it  did  not  set  forth 
her  claim  for  damages,  but  set  forth  the  claim 
of  John  Hubbard  for  damages  by  reason  of 
the  injury  to  his  wife;  that  there  was  noth- 
ing in  it  giving  the  municipal  officers  any 
notice  that  the  plaintiff  made  any  claim 
against  the  town  on  account  of  her  injuries, 
and  proof  that  her  husband  was  authorized 
to  act  for  her  did  not  aid  the  notice,  because 
by  it  he  did  not  purport  to  act  for  her  and 
set  forth  no  claim  in  her  behalf. 
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e    Pretenaei    —   Givinc    Wortliless 
Ckeok. 

Under  the  statute,  any  person  who,  by 
false  pretenae  or  by  any  false  tc^en,  obtains^ 
¥(ith  intent  to  defraud,  any  money  from  an- 
other, one  who  gives  a  check  on  a  bank  in 
which  he  has  no  account,  and  without  rea- 
sonable expectation  for  believing  that  the 
check  will  he  l>aid  on  presentation,  and  who 
delivers  the  check  to  a  third  person  and 
secures  money  thereon  from  him,  is  guilty 
of  obtaining  money  under  false  pretenses, 
though  no  representation  was  made  other 
thAn  that  involved  in  the  delivery  of  the 
check. 

[See  note  at  end  of  thi6  case.] 

Same. 

Where  accused  asked  prosecutor  if  he 
would  cash  a  check  or  identify  him  at  a 
bank,  and  they  went  together  to  the  bank, 
and  the  officers  thereof  refused  to  give  ac- 
cused money  on  prosecutor's  identification, 
and  thereupon  accused  wrote  a  check  on  his 
home  bank,  payable  to  prosecutor,  who  in- 
dorsed it,  and  the  bank  thereupon  paid  the 
money  to  accused  in  the  presence  of  prosecu- 
tor, the  prosecutor  was  defrauded  if  the 
check  was  not  paid  for  want  of  funds. 

[See  note  at  end  of  this  case.] 

IiLdietmemt  —  Amendment  —  Prejudice 
to  Aoonsed. 

Under  Acts  33d  Gen.  Assem.  c.  227,  au- 
thorizing amendments  to  indictments  which 
do  not  prejudice  the  rights  of  accused,  an 
indictment  for  false  pretenses  which  charged 
fchat  accused  induced  prosecutor  to  part  with 
his  money  on  receiving  a  check  therefor,  that 
accused  falsely  represented  to  prosecutor 
that  he  had  sufficient  funds  in  the  bank  on 
which  the  check  was  drawn  to  pay  it  when 
presented,  that  prosecutor  believed  the  rep- 
resentations to  be  true,  and  was  deceived 
thereby,  and  that  payment  of  the  check  was 
refused  when  presented  because  accused  did 
not  have  any  money  on  deposit,  is  properly 
amended  by  the  allegation  that  prosecutor 
indorsed  accused's  check,  and  that  money 
thereon  was  procured  from  a  bank  which 
was  paid  to  accused. 

^XTitnesses   •—   Impeachment  —  Former 
Conviction  —  How  Proved. 

Under  Code,  §  4613,  declaring  that  a  wit- 
ness may  be  interrogated  as  to  his  previous 
conviction  for  felony,  but  no  proof  is  com- 
petent, except  the  record  thereof,  one  testi- 
fying in  his  own  behalf  may  be  impeached 
by  introduction  of  the  record  of  his  convic- 
tion of  a  felony  in  a  sister  state. 

[See  Ann.  Cas.  1914C  256.] 
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False  Pretenses  —  Proof  of  Other  Simi- 
lar Offenses. 

On  a  trial  for  obtaining  money  by  false 
pretenses  by  means  of  a  wMthless  check,  evi- 
dence of  the  giving  of  other  worthless  checks 
by  accused  alK^ut  the  time  of  the  giving  of  the 
check  involved  is  admissible  to  show  intent. 

[See  17  Ann.  Cas.  464;  25  Am.  St.  Rep. 
387.] 

Same. 

On  a  trial  for  obtaining  money  by  false 

Sretenses  by  means  of  a  worthless  check,  evi- 
ence  that  accused  had  drawn  another  check 
on  another  bank,  unaccompanied  by  evidence 
that  the  check  was  ever  presented  to  the 
bank,  or  that  accused  did  not  have  credit 
there,  is  inadmissible. 

Same. 

Where  one  is  charged  with  obtaining  mon- 
ey by  false  pretenses  by  means  of  a  worth- 
less check,  the  state  may  not  show  that  ac- 
cused drew  checks  on  other  banks,  unless  it 
appears  that  there  were  no  funds  in  the  other 
banks,  from  which  a  fraudulent  intent  could 
be  deduced,  and  that  he  intended  also  to  de- 
fraud prosecutor. 


Appeal  from  District  court,  Bremer  county : 
Kelley,  Judge. 

Criminal  action.  H.  V.  Foxton  convicted 
of  cheating  by  false  pretense  and  appeals. 
The  facts  are  stated  in  the  opinion.     Re- 

VEBSICD. 

J.  Y,  Haslett  and  Soger  d  Stceet  for  appel- 
lant. 

George  Coaaan,  W,  H.  Wehrmacher  and  E. 
A.  Dawaon  for  appellee. 

[182 J  Gaynob,  J. — ^Defendant  was  indict- 
ed on  the  charge  of  cheating  by  false  pretense, 
and  it  was  alleged  in  the  indictment  that  for 
the  purpose  of  obtaining,  from  one  Earl 
Dickinson,  $50  in  money,  the  property  of 
Earl  Dickinson,  and  to  have  the  said  Earl 
Dickinson  believe  that  the  defendant  had 
money  on  deposit  in  the  Farmers'  k  Mer- 
chants' State  Bank  of  Morgan,  Minn.,  and 
with  the  intent  to  defraud  the  said  Didcinson, 
and  to  induce  him  to  part  with  his  money, 
he  did  then  and  there  offer  to  Dickinson  his 
check  for  $50  on  said  bank,  and  did  designed- 
ly, falsely,  and  feloniously  pretend  and  rep- 
resent to  said  Dickinson  that  he  had  sufficient 
money  on  deposit  in  said  bank  to  pay  the 
check  when  presented,  and  that  it  would  be 
paid  by  said  bank,  if  the  said  Dickinson  would 
take  it  for  $50,  intending  thereby  that  Dickin- 
son should  believe  his  statements  and  repre- 
sentations to  be  true;  that  Dickinson  did  be- 
lieve [183]  them  to  be  true,  and,  being  de- 
ceived thereby,  was  induced  by  said  false  and 
fraudulent  pretenses  and  representations  to 
part  with  and  pay  to  the  defendant  $50,  and 
accept  from  defendant  his  check  therefor,  hy 
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vndaning  defendanft  cheek  ofid  procuring 
money  thereon  from  the  State  Bank  of  Waver- 
ly,  lotoa,  which  ioae  therewpon  paid  to  the 
defendant;  that  the  said  Dickinson  believed 
that  said  defendant  had  sufficient  money  on 
deposit  in  said  bank  to  pay  said  check  when 
presented  to  the  bank;  that  said  check  was 
refused  by  said  bank  when  presented;  that 
defendant  did  not  have  any  money  on  de- 
posit in  said  bank  on  the  day  of  said  repre- 
sentations or  since;  that  defendant  knew  said 
check  would  not  be  paid  by  said  bank  when 
presented,  and  knew  this  at  the  time  he  made 
the  representations  aforesaid,  and  gave  the 
check.  To  the  indictment,  the  defendant  en- 
tered a  plea  of  not  guilty.  Upon  the  issues 
thus  tendered,  the  cause  was  tried  to  a  jury, 
and  the  defendant  found  guilty.  From  the 
judgment  of  conviction,  defendant  appeals 
and  assigns  as  error: 

(1)  That  the  court  erred  in  holding  that 
the  mere  giving  of  a  check,  without  any  i^p- 
resentation  that  the  check  was  good,  or  that 
there  were,  or  would  be,  funds  in  the  bank 
to  meet  the  same,  ccmstituted  the  obtaining 
of  money  or  property  designedly,  and  by  false 
pretense,  or  by  privy  or  false  token. 

(2)  That  the  court  erred  in  allowing  the 
state  to  amend  the  indictment  over  its  objec- 
tion. 

(3)  The  court  erred  in  giving  instruction 
No.  11,  given  by  the  court  (hi  its  own  mo- 
tion. 

(4)  The  court  erred  in  allowing  the  state 
to  show  defendant's  previous  conviction  of  the 
offense  of  cheating  by  false  pretenses  in 
Minnesota. 

(5)  That  the  court  erred  in  receiving  evi- 
dence of  the  giving  of  other  checks  by  the 
defendant. 

(6)  That  the  court  erred  in  holding  the 
evidence  sufficient  to  sustain  a  verdict  against 
the  defendant. 

We  will  take  up  the  errors  in  the  order  in 
which  they  are  charged. 

[184]  The  evidence  discloses:  That  Dickin- 
son had  known  the  defendant  for  eighteen 
years.  That  they  had  considerable  business 
transactions  together  during  these  years. 
That  Dickinson  had  sold  defendant  a  farm  of 
one  hundred  and  twenty  acres  in  Clay  county 
and  later  on  one  in  Bremer  county.  That  the 
defendant  had  lived  on  the  latter  farm  for 
many  years.  That  at  one  time  Dickinson  sold 
him  a  farm  of  two  hundred  and  forty  acres 
near  De  Smet,  S.  D.  That  Dickinson  is  a 
real  estate  dealer.  That  the  defendant  came 
to  his  office  in  January,  1913,  and  said  to 
Dickinson  that  he  had  to  make  a  trip  to 
Dakota,  which  he  had  not  expected  to  make, 
and  was  therefore  short  of  money,  and  asked 
Dickinson  if  he  would  cash  a  check  or  identi- 
fy him  so  he  could  draw  money  on  his  home 
bank.    That  thereupon  Dickinson  and  the  de- 


fendant went  to  the  State  Bank  of  Waverly, 
and  Dickinson  introduced  the  defendant  to 
Mr.  Mohling,  the  assistant  cashier.  Dickin- 
son told  the  assistant  cashier  that  Foxton 
wanted  to  draw  some  money  on  his  home 
bank.  Mohling  thereupon  asked  Dickinson 
if  he  would  indorse  the  check,  and  he  said  he 
would.  That  thereupon  Dickinson  wrote  out 
a  check  in  the  following  words  and  figures: 
"Morgan,  Minn., — 1 — 16 — 1913.  Farmers'  k 
Merchants'  State  Bank  pay  to  Earl  Dickinson 
or  order  $50.00  fifty  dollars.  H.  Y.  Foxton." 
After  the  check  was  drawn  out>  Foxton  hand- 
ed it  to  Dickinson.  Dickin8<Hi  asked  him  why 
he  did  not  make  it  payable  to  himself,  and 
defendant  said:  "Why,  you  will  have  to  in- 
dorse it  anyway.  It  makes  no  difference." 
Thereupon  Dickinson  indorsed  the  check.  Af- 
ter it  was  indorsed  by  Dickinson,  Mohling 
paid  the  money  to  the  defendant,  in  the  pres- 
ence of  Dickinson,  upon  the  check  so  indorsed. 
The  amount  of  the  check  was  charged  by  the 
bank  to  Dickinson.  Nothing  was  said  by  the 
defendant  to  either  Mohling  or  to  Dickinson 
as  to  whether  he  had,  or  had  not,  money  in 
the  bank  on  which  the  check  was  drawn,  or 
as  to  whether  the  check  would  be  paid  upon 
presentation.  He  was  asked  nothing  on  this 
point,  and  nothing  was  said  by  him.  [185]  It 
appears  that  the  check  was  never  paid  by 
the  bank  on  which  it  was  drawn.  It  appears, 
however,  that  Dickinson  paid  to  Mohling  the 
money  obtained  on  the  check  before  the  check 
got  back.  It  appears,  also,  from  the  testimony 
of  the  assistant  cashier  of  the  Farmers'  ft 
Merchants'  State  Bank  of  Morgan,  the  bank 
on  which  the  check  was  drawn,  that  the  de- 
fendant had  no  money  in  that  bank  since 
July,  1906,  and  this  cashier  testifies  that  he 
never  consulted  him  as  to  whether  he  might 
draw  checks  on  the  bank  or  not;  that  Foxton 
had  no  funds  in  the  bank  at  the  time  the 
check  in  question  was  drawn;  that  the  check 
was  presented  and  returned  on  account  of 
having  no  funds.  There  is  testimony  from 
this  cashier  that  the  check  would  not  be  paid, 
unless  there  was  money  on  deposit  to  meet  it: 
that  the  defendant  never  had  any  money  in 
the  bank  on  which  he  had  a  right  to  draw 
checks.  It  appears  that,  after  the  defendant 
was  arrested,  he  paid  io  Dickinson  the  $50, 
with  an  additional  $5  to  cover  |Hrotest  fees, 
but,  as  there  was  no  protest  fee,  Dickinson 
returned  the  $5  to  the  defendant. 

The  question  first  presented  by  the  defend- 
ant is:  Does  it  constitute  a  crime,  under 
our  statute  against  cheating  by  false  pre- 
tenses, to  draw  a  check  on  a  bank  where  the 
drawer  has  no  money  on  deposit,  and  no 
reasonable  ground  to  believe  that  the  check 
will  be  paid  by  the  bank  on  which  it  is  drawn 
on  presentation  to  it? 

It  is  ooBtended  that  there  must  be  some 
false  pretense,  some  deceitful  means  or  arti- 
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fices  resorted  to,  at  the  time  the  penon  ob- 
tains the  money  on  the  check,  which  conveys 
to  the  mind  of  the  persim  to  whom  the  check 
is  presented  that  he  has  money  in  the  bank,  or 
that  the  check  will  be  paid  on  presentation; 
that  it  does  not  constitute  an  offense  against 
the  statute  to  obtain  property  from  another 
upon  a  check  drawn  upon  a  bank  in  which 
the  maker  has  no  ftmds,  unless  tiiere  is  some 
distinct  assertion,  on  the  part  of  the  maker, 
at  the  time  of  the  delivery  of  the  check,  in- 
dependent of  the  mere  drawing  of  the  check 
that  the  maker  has  funds  in  the  bank  [186] 
to  meet  the  check,  or  that  the  check  will  be 
paid  upon  presentation. 

Upon  this  question,  the  authorities  are 
somewhat  in  conflict;  the  weight  of  authority 
and  reason  is  to  the  effect  that  the  mere 
making  of  a  check  and  delivering  it  to  another 
to  induce  the  other  to  deliver  property  or 
money  to  the  maker  is  an  assertion  and  pre- 
tense that  the  drawer  has,  at  the  time,  money 
or  credit  in  the  bank  on  which  the  check  is 
drawn,  and  that  the  check  will  be  paid  by 
the  bank  upon  presentation. 

In  the  case  of  Hex  v.  Jackson,  3  Campb. 
(£ng.)  370,  decided  in  1813,  this  point  was 
considered  and  determined.  The  defendant 
was  indicted  under  St.  30  George  II.  c.  24, 
for  obtaining  goods  on  false  pretenses.  The 
prosecutor  was  a  jeweler  who  was  defrauded 
of  goods  of  considerable  value  by  the  defend- 
ant. Among  other  things,  it  appears  that  he 
purchased  the  goods  of  the  prosecutor  and 
gave  him,  in  payment  for  the  goods,  a  check 
upon  certain  bankers  with  whom  it  was  shown 
he  kept  no  cash  and  had  no  account.  He  ob- 
tained the  goods  upon  the  check.  In  this 
case  the  defendant  contended  that,  so  far  as 
the  check  was  concerned,  there  was  no  crimi- 
nal liability,  and  reliance  was  had  by  the  de- 
fendant upon  the  case  of  Eex  v.  Lara,  0  T.  E. 
567  (Eug.)  in  which  it  was  held  that  an 
Indictment  could  not  be  supported  against  a 
person  for  delivering  a  draft  on  a  banker 
which  he  knew  he  had  no  authority  to  draw, 
and  which  he  knew  would  not  be  paid,  upon 
which  he  obtained  certain  lottery  tickets  and 
defrauded  the  prosecutor  of  value.  The  court, 
in  passing  upon  the  question,  said:  "Tliis 
point  has  recently  been  before  the  judges,  and 
they  were  all  of  the  opinion  that  it  is  an  in- 
dictable offense  fraudulently  to  obtain  goods 
by  giving  in  payment  a  check  upon  a  banker 
with  whom  the  party  keeps  no  cash,  and 
which  he  knows  will  not  be  paid." 

The  statute  on  which  the  indictment  In  the 
Jackson  case  was  predicated  reads  as  follows: 
"Be  it  enacted  .  .  .  that  from  and  after 
the  29th  day  of  September,  1757,  all  persons 
who  knowingly  and  designedly,  by  false  pre- 
tense or  pretenses,  [1S7]  shall  obtain  from 
any  person,  or  persons,  money,  goods,  wares, 
or  merchandise,  with  intent  to  cheat  or  de- 


fraud any  person  or  persons  of  the  same,  shall 
be  punished,"  etc. 

Our  statute  provides:  "If  any  person  de» 
signedly  and  by  false  pretense,  or  by  any  privy 
or  false  token,  and  with  intent  to  defraud, 
obtains  from  another  any  money  ...  he 
shall  be  imprisoned  in  the  penitentiary  not 
more  than  seven  years,  or  be  fined  not  ex- 
ceeding $500.00,  or  imprisoned  in  the  county 
jail  not  more  than  one  year  or  both  such  fine 
and  imprisonment." 

This  question  was  before  the  Supreme  Court 
of  California  in  People  v.  Donaldson,  70  Cal. 
116,  11  Pac.  681.  In  this  case  the  defendant 
was  found  guilty  by  a  jury  of  having  obtained 
certain  property  from  wie  Spence  under  false 
pretenses,  with  intent  to  cheat  and  defraud. 
The  defendant  was  tried  and  convicted.  Error 
was  assigned  on  the  refusal  of  the  court  to 
give  to  the  jury  the  following  instruction: 
"Before  you  can  convict,  you  must  find  as 
a  fact  in  this  case  that,  before  the  sale  and 
delivery  of  the  hogs  in  question,  the  defend- 
ant represented  to  Mr.  Spence  that  he  had, 
at  the  time,  in  the  Commercial  Savings  Bank 
of  San  Jose  the  sum  of  $190.70,  and  that 
Mr.  Spence  relied  solely  on  said  representa- 
tion in  parting  with  said  hogs;  in  other 
words,  that  he  would  not  have  parted  with 
said  hogs  or  delivered  them  to  the  defendant, 
unless  the  defendant  had  told  him  that  he 
had  such  money  in  the  bank,  and  that  that 
representation  induced  Mr.  Spence  to  part 
with  said  hogs.  If  you  do  not  so  find,  you 
must  acquit  the  defendant.  'A  bank  check 
is  not  a  false  token  within  the  statute.'" 
The  court,  in  passing  upon  this  question,  said: 
''A  bank  check  may  be  a  false  token,  and 
would  be  such  under  the  statute,  if  the  drawer 
knew  when  he  gave  it,  payable  to  a  person 
other  than  himself,  that  he  had  neither  funds 
to  meet  it  nor  credit  at  the  bank  upon  which 
he  drew  it."  The  statute  of  California,  at 
that  time,  provided  that,  upon  a  trial  for 
having,  with  intent  to  cheat  or  defraud  an- 
other designedly  and  by  false  pretenses, 
obtained  from  another  any  [188]  money,  per- 
sonal property,  or  valuable  thing,  the  defend- 
ant cannot  be  convicted,  if  the  false  pretense 
was  expressed  in  language  unaccompanied  by 
a  false  token  in  writing.  The  court  said  in 
that  case:  "There  was  evidence  given  on  the 
trial  .  .  .  which  tended  to  show  that  the 
defendant  did  not  have  the  money  to  meet  the 
alleged  fraudulent  check  or  credit  on  the  bank 
npon  which  he  drew  it  which  would  warrant 
any  belief  on  his  part  that  it  would  be  paid." 
This  case  holds  that  the  giving  of  the  check, 
with  the  other  evidence  in  the  case,  was  suf- 
ficient to  justify  a  conviction  under  the  stat- 
ute, and  with  this  other  evidence,  constituted 
a  false  token  in  writing  to  sustain  the  con- 
viction. 
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In  the  case  of  People  v.  Waaservogley  77 
Cal.  173,  19  Pac.  270,  the  court  said:  "The 
pretense  need  not  be  in  words;  that  is,  it  was 
not  necessary  for  the  defendant  to  say  in  so 
many  words  that  he  had  funds  to  his  credit 
with  the  New  York  firm.  The  pretense  may 
be  gathered  from  the  acts  and  conduct  of  a 
party.  It  has  been  held  that  the  drawing 
and  passing  of  a  check  on  a  banker  with 
whom  the  drawer  had  no  account,  and  which 
he  knew  would  not  be  paid,  was  a  false  pre- 
tense within  the  statute" — citing  Kex  v.  Jack- 
son, supra;  2  Bishop  on  Criminal  Law,  section 
430;  and  People  v.  Donaldson,  70  Cal.  116, 
11  Pac.  681. 

In  the  case  of  State  y.  Hammelsy,  52  Ore. 
156,  96  Pac.  865,  17  L.R.A.(N.S.)  244,  132 
Am.  St.  Rep.  686,  the  defendant  was  indicted 
for  obtaining  money  by  false  pretenses;  the 
false  pretense  being  a  check,  drawn  by  him- 
self to  his  order,  on  a  bank,  which  he  in- 
dorsed and  fraudulently  and  feloniously  pre- 
sented to  one  Orr,  with  intent  to  defraud, 
knowing  at  the  time  that  he  had  no  funds  in 
the  bank  for  payment  of  such  check,  and  that 
it  was  worthless.  A  demurrer  to  the  indict- 
ment was  sustained,  on  the  ground  that  it 
did  not  allege  that  any  false  or  deceitful 
means  were  used  by  defendant  to  induce  Orr 
to  accept  the  check,  such  as  representing  that 
he  had  money  or  credit  at  the  bank,  or  that 
it  would  be  paid  upon  presentation,  or  the 
like.  In  support  of  the  [189]  ruling  it  was 
argued  that  the  mere  drawing  and  passing 
of  a  check  on  a  bank  in  which  the  drawer  has 
no  funds  or  credit  is  not  a  false  pretense,  al- 
though it  may  be  done  for  the  purpose  of 
fraudulently  obtaining  property  from  another, 
and  without  the  knowledge  of  the  drawer 
that  the  check  is  worthless  and  will  not  be 
paid.    The  court  said: 

"A  false  pretense  is  a  'representation  of 
some  fact  or  circumstance,  calculated  to  mis- 
lead, which  is  not  true*  (citing  Anderson's 
Law  Dictionary,  808),  or,  as  Mr.  Bishop  de- 
fines it,  'a  false  pretense  is  such  a  fraudulent 
representation  of  an  existing  or  past  fact 
by  one  who  knows  it  not  to  be  true  as  is 
adapted  to  induce  the  person  to  whom  it  is 
made  to  part  with  something  of  value'  (citing 
2  Bishop  on  Criminal  Law,  section  415).  The 
pretense  need  not  be  in  words,  but  may  be  im- 
plied from  the  acts  of  the  party.  The  gist  of 
the  offense  against  which  the  statute  is  direct- 
ed is  obtaining  money  or  property  of  another 
by  deceit,  fraudulently  and  feloniously  super- 
induced by  the  beneficiary,  and,  when  one 
by  his  acts  intentionally  creates  a  belief  as 
to  an  existing  fact  which  is  false,  with  in- 
tent to  deprive  another  of  his  property,  and 
does  so,  it  cannot  matter  whether  the  errone- 
ous belief  was  induced  by  words  or  acts,  or 
both— citing  2  Whart<»n  on  Criminal  Law 
(9th  ed.)  section  1170,  as  follows:    The. con- 


duct and  acts  of  a  party  will  be  sufficient, 
without  any  verbal  assertion,  and  citing  Com. 
V.  Beckett,  119  Ky.  817,  84  S.  W.  758,  report- 
ed in  68  L.K.A.  638,  115  Am.  St.  Eep.  285. 
.  .  .  The  mere  offering  of  a  bill  in  pay- 
ment of  the  obligation  amounts  to  an  asser- 
tion or  representation  by  conduct,  which  mak* 
ing  is  as  efficacious  to  convey  an  idea,  or  to 
constitute  the  basis  of  a  reasonable  belief,  as 
though  exact  and  appropriate  words  had  been 
used.  Words  are  used  to  express  ideas.  .  .  . 
Conduct  that  conveys  necessarily  the  same 
idea,  and  intended  to  do  so,  is  but  a  substi- 
tute for  the  words.  .  .  .  We  have  no  doubt 
but  that  the  use  of  a  worthless  bill,  pretend- 
ing it  is  valid,  and  with  the  intent  to  defraud, 
is  a  false  token  under  the  statute.  Now,  a 
check  is  an  order  on  a  bank  purporting  to  be 
drawn  upon  a  deposit  of  funds,  and  the  draw- 
er engages  that  on  presentation  it  will  be 
paid.  .  .  .  The  giving  of  such  an  instru- 
ment is  therefore  as  much  of  a  representation 
that  the  [190]  drawer  has  money  or  credit 
with  the  bank  as  if  he  made  an  oral  state- 
ment or  declaration  to  that  effect.  And  when 
the  check  is  given  with  the  fraudulent  aud 
felonious  purpose  of  obtaining  the  property 
of  another,  with  knowledge  of  the  drawer  that 
he  has  neither  money  nor  credit  at  the  bank, 
and  that  the  check  will  not  be  paid,  it  is 
within  the  statute,  although  the  drawer  made 
no  representation  in  reference  thereto.  .  .  . 
And  the  doctrine  has  been  approved  by  courts 
and  text-writers,  and  it  is  generally  agreed 
that  it  is  not  necessary  that  the  drawer  should 
have  told  the  person  to  whom  he  gave  the 
check  that  he  had  funds  or  credit  in  the  bank/' 

In  the  case  of  Williams  v.  Territory,  13 
Ariz.  27,  108  Pac.  243,  27  L.R.A.(N.S.)  1032, 
Lewis,  Judge,  delivering  the  opinion  of  that 
court,  said: 

''The  argument  of  counsel  is  addressed  to  the 
sole  question :  Is  a  check  signed  by  the  mak- 
er thereof,  he  never  having  had  funds  in  the 
bank  upon  which  said  check  was  drawn,  nor 
reason  to  believe  that  such  check  would  be 
honored,  a  false  and  bogiis  check  within  the 
meaning  of  section  489  of  the  Penal  Code  of 
the  Revised  Statutes  of  1901,  providing: 
'Every  person  who,  with  intent  to  cheat  and 
defraud,  shall  obtain,  or  attempt  to  obtain 
from  any  other  person  or  persons,  any  money, 
property,  or  valuable  thing  whatever,  by 
means  or  by  use  of  any  trick  or  deception, 
or  false  or  fraudulent  representation,  or  state- 
ment of  [or]  pretense,  or  by  any  other  means 
or  instruments,  or  device,  commonly  called 
the  "confidence  game,"  or  by  means  or  by  use 
of  any  false  or  bogus  check,  or  by  any  other 
printed,  written  or  engraved  instriunent,*  etx*! 
In  this  territory  the  rule  of  strict  construc- 
tion of  penal  statutes  does  not  obtain.  Tho 
provisions  of  the  Penal  Code  are  to  be  con- 
strued according  to  the  fair  import  of  their 
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Uums,  with  a  view  to  effect  its  object  and  to 
promote  justice.     ...     At  common  law, 
and  until  the  enactment  of  St.  30  George  11^ 
chapter  24,  section  1,  making  criminal  the 
obtaining  of  money  or  property  by  means  of 
false  pretense,  offenses  somewhat  analogous 
to  these  were  prosecuted  under  the  general 
denomination  of  cheats.    However,  the  obtain- 
ing of  money   or   property   by  means  of   a 
worthless  check  was  not  a  cheat.     If  a  man 
induces  another  to  part  with  goods  by  draw- 
ing [191]  and  delivering  in  payment  his  check 
on  a  bank  in  which  he  keeps  no  account,  he 
thus  simply  puts  a  falsehood  into  writing. 
The  check  is  no  token  and  he  is  not  indictable 
(for  a  cheat)  at  common  law.    .    .    .    'Under 
subsequent  statutes  against  obtaining  money 
by  false  pretenses,  it  has  been  held  that  the 
obtaining  of  money  or  property  by  means  of 
worthless  checks  was  a  false  pretense,  and 
was  indictable  as  such.'    2  Bishop>  Criminal 
Law,    421.     Hie   representation    is    inferred 
from  the  act,  and  the  pretense  may  be  made 
by  implication,  as  well  as  by  verbal  declara- 
tion.   In  the  case  at  bar  the  defendant  pre- 
sented his  own  checks  on  a  bank  with  which 
he  had  an  account.     What  did  this  imply? 
Not   necessarily   that   he   had    funds   there. 
Overdrafts  are  too  frequent  to  be  classed  with 
false  pretenses.     A  check,  like  an  order  on 
an  individual,  is  a  mere  request  to  pay,  and 
the  most  that  can  be  inferred  from  passing  it 
is  that  it  will  be  paid  when  presented,  or,  in 
other  words,  that  the  drawer  has,  in  tlie  hands 
of  the  drawee,  either  funds  or  credit.    If  the 
drawer  passes  a  check  to  a  third  person,  the 
language  of  the  act  is  that  it  is  good  and 
will  be  duly  honored,  and  in  such  ease,  if 
he  knew  that  he  had  neither  fimds  nor  credit, 
it  would  probably  be  holden  to  be  a  false  pre- 
tense— citing  Com.  v.  Drew,  19  Pick.  (Mass.) 
179--186.     Under  the  authorities  the  offense 
of  obtaining  money  or  property  by  means  of 
a  worthless  check  might  be  punished  under 
section  481  of  our  Penal  Code,  declaring  the 
obtaining  of  money  under  false  pretenses  a 
crime.    The  statute,  however,  makes  the  crime 
a  misdemeanor.     It  is  apparent,  from  a  con- 
sideration of  the  growth  of  the  law  .of  cheats, 
that  it  was  early  deemed  advisable  to  distin- 
guish cheats  by  means  of  forged  instruments 
as  an  independent  crime,  more  heavily  pun- 
ishable as  such.     With  the  increasing  use  of 
checks,  as  a  substitute  for  currency,  the  fre- 
quency and  facility  with  which  frauds  were 
successfully  perpetrated  by  means  of  the  use 
of  worthless  paper  attraxzted  the  attention  of 
legislators.     The  mischief  resulting  from  its 
issuance  was  hardly  less  than  the  evil  ensuing 
from  the  utterance  of  forged  paper.     So  long 
as  the  crime  was  a  misdemeanor,  the  tempta- 
tion of  its  commission  was  great. .  It  there« 
fore  became  desirable  to  place  a  heavier  pen- 
alty upon  crime  so  perpetrated  than  upon 


those  committed  by  means  of  other  false  pre- 
tenses. Section  489  is  one  of  the  class  of  stat- 
utes enacted  for  the  purpose  of  meeting  this 
evil.  It  fixes  the  penalty  therefor  [192] 
somewhat  less  than  that  for  forgery,  but 
greater  than  that  for  obtaining  money  by 
other  false  pretenses.  ...  A  bank  check 
may  be  a  false  token,  and  would  be  such  un- 
der the  statute,  if  the  drawer  knew  when  he 
gave  it,  payable  to  a  person  other  than  him- 
self, that  he  had  neither  funds  to  meet  it  nor 
credit  at  the  bank  upon  which  he  drew  it. 
.  .  .  It  is  sufficient  for  the  purposes  of  this 
case  to  hold  that  a  check  is  false  within  the 
statute  when  it  is  a  willfully  untrue  written 
order,  directing  a  bank  to  pay  money  on 
demand." 

The  court  thereupon  proceeds  to  give  defi- 
nitions of  sham  and  false  token  and  false  pre- 
tense, and  says  "that  under  these  definitions, 
and  without  limiting  the  use  of  the  word,  we 
hold  that  a  check  given  by  a  person  upon  a 
bank  in  which  he  has  no  funds,  and  which 
he  has  no  reason  to  suppose  will  be  honored, 
is  bogus  within  the  statute." 

In  12  Am.  &  Eng.  Enc.  of  Law  (2d  ed.) 
page  838,  we  find  the  following:  *'Giving 
a  check  on  a  bank  in  a  representation  that 
the  maker  has  money  on  deposit  in  the  bank, 
and  that  the  check  will  be  paid  on  presenta- 
tion; and  accordingly,  if  a  person  gives  a 
check  for  the  property  obtained  on  a  bank  in 
which  he  has  no  account,  or  which  he  knows 
will  not  be  paid,  this  is  a  false  pretense.  But 
it  has  been  held  that,  if  a  person  has  an  ac- 
count and  gives  a  check,  when  he  has  no 
funds  in  the  bank,  that  fact  in  itself  will  not 
be  a  false  pretense,  if  he  has  reason  to  think 
that  the  check  will  be  paid."  See  authorities 
therein  cited.  See  also  supporting  this 
proposition,  2  Wharton,  Criminal  Law,  sec- 
tion 2107;  McClain  on  Criminal  Law,  section 
674;  Underbill,  Criminal  Evidence,  section 
444;  Com.  V.  Drew,  19  Pick.  (Mass.)  179. 

Barton  v.  People,  135  111.  405,  25  N.  B.  776, 
10  L.R.A.  302,  26  Am.  St.  Rep.  375,  was  a 
case  in  which  the  defendant  purchased  certain 
property  from  the  prosecutor  for  cash  to  be 
paid  at  the  time  of  delivery,  and  directed 
that  the  property  purchased  should  be  sent 
to  his  place  of  business,  representing  that  he 
Would  at  that  time  obtain  the  money  with 
which  to  [193]  make  payment.  The  property 
was  sent  to  his  place  of  business  by  an  agent. 
Thereupon  the  defendant  delivered  to  the 
agent  an  order  on  the  bank,  drawn  by  himself, 
which  the  agent  accepted,  and  then  delivered 
the  property  to  the  defendant.  It  appeared 
that  the  defendant  had  no  money  on  deposit 
in  the  bank  on  which  the  order  was  drawn, 
or  any  arrangement  with  the  bank  by  which 
the  order  would  or  should  be  paid.  It  was 
there  contended  that  the  fact  that  the  defend- 
ant drew  an  order  on  the  bank,  where  he  had 


732 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


neither  credit  nor  money,  was  not  a  false 
token.     The  court  said: 

"The  gist  of  the  offense  ...  is  the  ob- 
taining of  the  possession  of  the  goods  .  .  . 
by  falsely  representing  that  he  had  money 
in  the  bank  wherewith  to  pay  an  order  drawn 
by  him  upon  the  bank  for  the  amount  due  up- 
on the  goods,  .  .  .  when,  in  truth  and 
in  fact,  as  he  well  knew,  he  did  not  have  the 
money  in  the  bank  as  represented."  It  ap- 
pears that  nothing  was  said  by  the  defendant 
at  the  time  he  delivered  the  check  or  order  to 
the  agent.  The  court  further  said:  "The 
promise  to  pay  cash  for  the  property  upon 
delivery,  coupled  with  delivery  of  the  order 
without  explanation,  was,  in  our  opinion,  in 
effect,  a  representation  that  defendant  .  .  . 
had  the  amount  of  money  called  for  by  the 
order  upon  deposit  with  the  bank,  which  the 
bank  would  pay,  .  .  .  upon  presentation 
of  the  order.  He  was  to  make  a  cash  pay- 
ment, and  he  delivered  the  order  as  such  pay- 
ment, which  necessarily  assumed  the  owner- 
ship of  that  much  money  on  deposit  with  the 
bank." 

In  Foote  v.  People,  17  Hun  (N.  Y.)  218, 
the  defendant  was  charged  in  the  indictment 
with  having  obtained  books  of  the  value  of 
$510  by  false  and  fraudulent  pretenses,  among 
others,  that  his  check  on  the  bank,  which  he 
gave  in  payment  for  the  books,  was  a  good 
and  valuable  order,  and  that  he  kept  an 
account  on  said  bank.  It  appeared  that  the 
defendant,  after  being  introduced  to  the  prose- 
cutor, said,  "I  will  buy  your  books  if  you 
will  take  my  check;"  that  he  also  said,  "It 
will  be  paid  the  6th  of  July;"  that  he  had 
bought  a  lot  of  property  [194]  and  was  going 
to  build,  and  was  rather  short  of  money;  that 
the  money  was  in  the  business;  and  that  he 
was  frightened  that  he  would  not  have  money 
enough  to  pay  the  check.  The  check  was  given 
.  .  .  June  26th  and  payable  July  6th. 
The  prisoner  had  no  account  in  the  bank  on 
which  the  check  was  drawn,  nor  any  money 
therein,  nor,  so  far  as  it  appears,  in  any  other 
bank.  The  court  said:  "We  are  of  the  opin- 
ion that  the  testimony  presents  a  palpable 
case  of  obtaining  property  by  false  pretenses. 
The  giving  of  the  check  was  a  distinct  repre- 
sentation that  the  prisoner  kept  an  account 
in  the  bank,  and  his  statement  that  the  money 
was  in  the  bank  must  be  taken  to  have  re- 
ferred to  the  bank  on  which  the  check  was 
drawn,  and  to  have  been  what  the  prisoner 
had  on  deposit  there.  The  effect  of  these 
statements  was  not  qualified  by  the  prisoner's 
promise  to  pay  the  check  at  his  office,  nor  by 
his  statement  that  he  was  frightened  that  he 
would  not  have  money  enough  to  pay  the 
check.  But  .  .  .  the  case  was  submitted 
to  the  jury  favorably  to  the  prisoner,  and 
they  must  have  found  that  the  making  of 
the  check  payable  at  a  future  day  was  not  a 


mere  promise,  but  that  the  whole  tranaaction 
was  a  device  to  cheat" — and  the  prisoner  was 
properly  convicted. 

An  essential  element  of  the  offense,  under 
our  statute,  is  that  the  person  who  parts  with 
his  property  is  in  fact  defrauded  to  hia  in- 
jury. In  addition  to  false  pretense,  there 
must  be  an  intent  to  defraud.  The  pretense 
must  be  used  for  the  purpose  of  perpetrating 
the  fraud,  and  the  fraud  must  be  actually  ac- 
complished by  means  of  the  false  pretense. 
The  false  pretense  that  the  defendant  had 
money  in  the  bank  with  which  to  pay  the 
check,  where  there  was  no  money,  and  he  had 
no  reason  to  believe  the  check  would  be  paid, 
constituted  a  fraud  upon  Dickinson.  It  can- 
not be  contended  that  IMckinson  made  the 
defendant  a  loan  of  the  money,  and  that  there- 
fore, if  the  defendant  was  solvent,  Dickinson 
was  not  defrauded.  The  transaction  was  not 
a  loan,  or  intended  to  be  a  loan.  He  did  not 
ask  to  borrow  money  from  Dickinson,  but, 
by  the  [195]  giving  of  the  check,  represented 
to  Dickinson  that  he  had  the  amount  of 
money  which  he  received  on  the  check  on  de- 
posit in  the  bank  on  which  it  was  drawn. 
Dickinson  was  not  buying  a  chose  in  action. 
The  whole  transaction  was  to  the  effect: 
"Let  me  have  $50.  Here  is  a  check  on  a 
bank  in  which  I  have  on  deposit  that  amount 
of  money,  which  is  yours,  and  which  you  will 
receive  upon  presenting  the  check  to  the 
bank."  Dickinson  accepted  the  chedc  and 
parted  with  his  money  on  the  pretense,  made 
by  the  defendant,  that  by  the  check  he  set 
apart  a  special  fund  in  the  bank  for  the  use 
of  Dickinson.  Dickinson  did  not  accept  the 
check  upon  the  faith  of  defendant's  solvency, 
or  upon  the  thought  that  defendant  might,  by 
civil  action,  be  compelled  to  pay  the  money 
represented  by  the  check.  Defendant  obtained 
the  money  from  Didcinson  by  a  false  pretense 
in  this,  that,  by  the  giving  of  the  check  to 
Dickinson,  he  represented  falsely  that  he  had 
the  money  in  the  bank  on  which  the  check 
was  drawn  to  meet  the  cheek  when  presented. 
It  appears  that  he  had  no  money  in  the  bank, 
and  no  reason  to  believe  that  the  check  would 
be  paid  when  presented  at  the  bank.  Thia 
involved  a  false  pretense  and  a  fraudulent  in- 
tent. The  draft  waa  taken  as  an  equivalent 
for  money.  See  State  v.  Decker,  36  Kan.  717, 
U  Pac.  283. 

In  the  caae  of  State  y.  McGormick,  67  Kan. 
440,  46  Pac.  777,  67  Am.  Si.  Rep.  341,  a  caae 
in  which  the  defendant  obtained  a  horse  from 
the  prosecutor  and  delivered  to  him  a  check 
in  payment  therefor,  the  Supreme  Court  of 
Kansas  said:  "Frits  was  not  trading  hia 
horse  for  a  mere  choee  in  action,  nor  for  the 
right  to  bring  a  lawsuit  against  the  defend- 
ant, .  .  .  but  rather  was  selling  it  for 
money  supposed  to  be  est  apart  by  and  sab- 
Ject  to  the  check." 
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In  that  case  it  waa  claimed  that,  if  the  de- 
fendant was  solvent,  the  prosecutor  could  not 
have  been  defrauded  by  accepting  his  check, 
but  the  court  said  this  was  not  sound;  that 
the  draft  was  not  what  it  represented  to  be, 
was  not  drawn  upon  an  actual  bank,  nor  for 
mcmey  belonging  to  the  drawer,  or  subject  to 
the  payment  of  the  draft;  that  it  was  a 
[196]  fraud  upon  the  owners  to  attempt  to 
procure  their  property,  without  delivering  to 
them  just  such  a  draft  as  it  was  represented 
to  be;  that  they  wanted  a  draft  which  was 
the  equivalent  of  money,  and  were  not  pur- 
chasing a  lawsuit. 

That  it  is  not  necessary  to  make  a  verbal 
assertion  of  the  fact  in  order  that  it  con- 
stitute a  false  pretense,  see  State  v.  Goble, 
60  la.  447,  15  N.  W.  272.  That  the  giving  of 
a  check  on  a  bank  in  which  the  maker  has  no 
money  to  meet  the  check,  and  no  reasonable 
ground. for  believing  that  the  check  will  be 
paid  when  presented,  constitutes  a  false  pre- 
tense, see  Taylor  v.  Wise  (la.)  126  N.  W. 
1126.  Of  course  in  this  case  there  appears 
to  have  been  a  verbal  assertion,  accompanying 
the  delivery  of  the  check,  that  he  had  money 
in  the  bank;  but,  as  said  before,  this  adds 
nothing,  because  that  assertion  is  implied  in 
the  giving  of  the  check  for  money  or  property 
received  for  the  check  on  a  bank  in  which 
it  is  made  to  appear  that  the  defendant  had 
no  funds,  and  no  reasonable  expectation  that 
the  check  would  be  paid  by  tiie  bank  upon 
which  it  was  drawn  when  presented. 

To  constitute  the  offense  of  obtaining  money 
or  goods  under  false  pretense,  four  things 
must  occur,  namely:  There  must  be  an  in- 
toQt  to  defraud,  actual  fraud,  false  pretense 
used  for  perpetrating  the  fraud,  which  must 
be  accomplished  by  means  of  the  false  pre- 
tense as  a  cause  which  induced  the  owner  to 
part  with  the  property  for  money.  The  crime 
consists  in  inducing  the  owner  to  part  with 
his  goods  or  money,  either  by  a  willful  false- 
hood as  to  an  existing  material  fact,  or  by 
assuming  a  character  he  does  not  sustain, 
or  by  representing  himself  to  be  in  a  situation 
he  knows  he  is  not  in.  The  false  pretenses 
employed  are  only  the  means  by  which  the 
offense  is  perpetrated.  The  false  pretense  or 
representation  is  not  of  itself  criminal,  and 
it  becomes  so  only  by  being  accompanied  with 
a  fraudulent  intent,  which  is  the  substance 
of  the  crime.  Com.  v.  Jeffries,  7  Allen 
(Mass.)  548,  83  Am.  Dec.  712.  The  pretense 
must  be  false  and  made  with  the  design  of 
obtaining  the  money  or  property,  and  it  must 
appear  that  the  money  or  property  was  paid 
or  received  in  consequence  of  [197]  the  false 
pretense.  Bowler  v.  State,  41  Miss.  570.  The 
pretense,  to  be  criminal,  must  relate  to  a 
past  event  or  a  present  existing  fact,  and  the 
jMirty  injured  must  have  believed  the  pretense 
to  be  true,  and  in  reliance  there<Hi  must  have 
parted  with  the  money  or  property. 


It  is  true  that  the  Supreme  Court  of  Texas 
has  held  to  the  rule  contended  for  by  the  de- 
fendant herein.  In  Blackwell  v.  State,  41 
Tex.  Crim.  104,  51  S.  W.  910,  96  Am.  Si. 
£ep.  778,  that  court  held  that  it  did  not  con- 
stitute the  crime  of  swindling,  or  any  viola- 
tion of  law,  simply  to  draw  a  check  on  a  bank 
where  the  drawer  has  no  money  on  deposit; 
that  to  constitute  the  crime  of  cheating,  by 
false  pretense,  there  must  be  some  false  and 
deceitful  means  resorted  to  at  the  time  that 
the  person  obtained  the  money  on  the  check, 
as  representing  that  he  has  money  in  the 
bank,  or  that  the  check  will  .be  cashed,  but 
this  is  against  the  weight  of  authority. 

Arkansas  also  seems  to  hold  to  a  different 
doctrine  in  Maxey  v.  State,  85  Ark.  499,  108 
S.  W.  1135,  14  Ann.  Cas.  509,  althou^  in 
that  case  the  court  said: 

"Now,  upon  an  indictment  for  obtaining 
money  'by  color  of  any  false  token  or  writing,' 
the  proof  might  be  deemed  sufficient  to  war- 
rant conviction  where  it  tended  to  show  that 
the  defendant  presented  a  check  which  he 
knew  to  be  worthless,  and  would  not  be  paid, 
even  though  there  was  no  affirmative  repre- 
sentation as  to  its  validity  or  worth.  Under 
that  charge  proof  of  guilty  knowledge  of  the 
worthlessness  of  the  check  would  be  of  itself 
obtaining  money  by  color  of  false  token  or 
writing,  without  a  positive  affirmation  on  his 
part  that  the  amount  called  for  in  the  writing 
would  be  paid.  .  •  .  But  where,  as  in  this 
case,  there  is  a  positive  averment  in  the  in- 
dictment of  a  false  pretense  in  regard  to  par- 
ticular matter,  the  charge  must  be  proved  as 
alleged,  and  the  mere  presentation  of  a  check 
is  not  a  pretense  that  there  is  money  in  the 
bank  upon  which  it  is  drawn." 

In  the  case  of  the  State  v.  Johnson,  77 
Minn.  267,  79  N.  W.  968,  the  defendant  was 
convicted  of  the  crime  of  grand  larceny  in  the 
second  degree.  The  indictment  was  based 
upon  [198]  a  statute  which  provided  that  a 
person  who  willfully,  with  intent  to  defraud, 
by  color  or  aid  of  a  check,  or  draft,  or  order 
for  the  payment  of  money,  or  the  delivery  of 
property,  when  such  person  knows  that  the 
drawer  or  maker  thereof  is  not  entitled  to 
draw  on  the  drawee  for  the  sum  specified 
therein,  .  .  .  although  no  express  repre- 
sentation is  made  in  reference  thereto,  obtains 
from  another  any  money  or  property,  he  is 
guilty  of  stealing  the  same.    The  court  said: 

'Ihe  gist  of  the  offense  defined  by  this  stat- 
ute is  the  obtaining,  with  intent  to  defraud, 
the  money  or  property  of  another  by  false 
pretenses;  that  is,  by  color  or  aid  of  a  check 
or  draft  which  the  accused  has  no  reason  to 
believe  will  be  paid.  In  negotiating  a  check, 
the  maker  does  not  necessarily  represent  that 
he  then  has  with  the  bank  funds  out  of  which 
it  will  be  paid,  but  he  does  represent,  by  the 
act  of  passing  the  check,  that  it  is  a  good 
and  valid  order  for  this  amount,  and  that  the 
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existing  state  of  facts  is  such  that  in  the 
ordinary  course  of  business  it  will  be  met ;  or, 
in  other  words,  he  impliedly  represents  that 
he  has  authority  to  draw  the  check,  and  that 
it  will  be  paid  on  presentation.  Such  author- 
ity need  not  be  expressed,  but  it  may  be 
inferred  from  the  course  of  dealing  between 
drawer  and  the  drawee.  .  .  .  Therefore, 
if  the  defendant  in  this  case,  when  he  nego- 
tiated the  check  here  in  question,  had  good 
reason  to  believe,  and  honestly  did  believe, 
that  he  had  authority  to  draw  it,  and  that  the 
then  existing  state  of  facts  was  such  that 
the  check  would' be  paid  in  the  ordinary  course 
of  business,  he  is  not  guilty  of  obtaining 
money  by  false  pretenses,  although  the  check 
was  not  in  fact  paid  for  want  of  funds.  If 
such  be  this  case,  the  intent  to  defraud,  the 
gist  of  the  alleged  offense,  would  be  wanting. 
On  the  other  hand,  if  he  did  not  have  any 
reasonable  cause  for  believing  that  he  was  en- 
titled to  draw  the  check,  and  that  it  would  be 
paid,  the  jury  would  be  justified  in  inferring, 
from  such  a  state  of  facts,  that  he  intended 
to  defraud  by  color  or  aid  of  the  check,  and 
he  was  rightly  convicted." 

We  hold,  therefore,  under  our  statute, 
which  is  broader  than  most  of  the  statutes 
under  which  the  cases  heretofore  cited  were 
determined,  that  by  the  giving  of  a  check  on  a 
bank  in  which  the  maker  has  no  account,  and 
in  which  he  has  no  [199]  funds  to  meet  the 
check,  and  no  reasonable  expectation  and  no 
grounds  for  believing  that  the  check  will  be 
paid  on  presentation,  and  by  the  delivery  of 
the  check  secures  money  or  property  from  an- 
other, though  no  representation  is  made  by 
him  at  the  time  other  than  fs  involved  in  the 
delivery  of  the  check,  that  he  is  guilty  of 
obtaining  property  by  false  pretense,  with 
intent  to  defraud.  We  do  not  hold,  however, 
that  the  mere  giving  of  a  check  upon  a  bank 
in  which  the  drawer  has  no  funds,  in  and  of 
itself,  constitutes  a  false  pretense.  There 
must  be  proof,  not  only  that  there  was  no 
funds  out  of  which  the  check  could  be  paid, 
in  the  bank,  but  the  course  of  business  and 
dealing  between  the  defendant  and  the  bank 
must  be  such  as  negatives  the  idea  that  he 
had  any  reasonable  ground  to  believe  that 
the  check  would  be  honored  or  paid  upon 
presentation. 

This  disposes  of  the  first,  third,  and  sixth 
errors  assigned. 

It  is  contended,  however,  by  the  defendant 
that  there  is  no  proof  that  Dickinson  was 
defrauded;  no  proof  that  defendant  obtained 
any  money  from  Dickinson  upon  the  check. 
The  evidence  discloses  that  he  asked  Dickin- 
son if  he  would  cash  a  check  or  identify  him 
at  the  bank;  that  they  went  together  to  the 
bank;  that  the  officer  in  charge  of  the  bank 
refused  to  give  the  defendant  money  upon 
Dickinson's  identification  of  him;  that  there- 


upon the  defendant  wrote  a  check  on,  what  he 
called,  his  home  bank,  payable  to  Dickinson; 
that  he  delivered  the  check  to  Dickinson;  that 
Dickinson  indorsed  it;  that  the  bank  there- 
upon paid  the  money  to  the  defendant  in  the 
presence  of  Dickinson.  Now,  the  evidence 
disclosed  that  the  defendant  gave  the  check  to 
Dickinson,  drew  it,  payable  to  Dickinson,  and 
Dickinson  delivered  it  to  the  bank  after  in- 
dorsing it;  that  the  bank  paid  the  money  to 
the  defendant  and  charged  the  amount  of  the 
check  to  Dickinson.  If  the  bank  had  paid 
the  money  on  the  check  to  Dickinson,  and 
Dickinson  had  delivered  the  money  to  the 
defendant,  it  could  not  be  claimed  that  he  did 
not  obtain  the  money  from  Dickinson.  The 
fact  [200]  that  the  money  was  paid  directly 
to  the  defendant  in  the  presence  of  Dickin- 
son, on  Dickinson's  indorsement  of  the  check 
payable  to  himself,  amounted  really  to  this: 
The  defendant  gave  Dickinson  a  check.  Dick- 
inson got  the  check  cashed  at  the  bank.  That, 
instead  of  delivering  the  money  directly  to 
Dickinson,  the  bank  delivered  it  to  the  de- 
fendant in  the  presence  of  Dickinson,  and 
charged  Dickinson  with  the  amount  thus  de- 
livered to  the  defendant.  We  think  clearly 
this  was  Dickinson's  money,  and  Dickinson 
was  alone  defrauded  by  the  action  of  the 
defendant. 

It  is  next  urged  that  the  court  erred  in 
allowing  the  county  attorney  to  amend  the 
indictment  after  the  jury  had  been  impaneled, 
and  the  evidence  introduced. 

Chapter  227  of  the  Laws  of  the  33d  General 
Assembly  provides: 

**The  county  attorney  may,  at  any  time  be- 
fore or  during  the  trial  of  the  defendant  upon 
indictment,  amend  the  indictment  so  as  to 
correct  errors  or  omissions  therein  as  to  mat- 
ters of  form,  or  to  correct  errors  in  the  name 
of  any  person  or  in  the  description  of  any 
person  or  thing,  or  in  the  allegations  concern- 
ing the  ownership  of  property  that  may  be 
described  in  the  indictment;  but  such  amend- 
ment shall  not  prejudice  the  substantial 
rights  of  the  defendant,  or  charge  him  with  a 
different  crime  or  different  degree  of  crime 
from  that  charged  in  the  original  indictment 
returned  by  the  grand  jury." 

The  only  change  made  in  the  indictment  of 
which  complaint  is  made  is  the  italieiEed 
words  appearing  in  the  statement  of  the  in- 
dictment, as  hereinbefore  set  out,  at  the  be- 
ginning of  this  opinion.  This  did  not  change 
the  nature  or  degree  of  the  crime  charged 
against  the  defendant,  as  set  out  in  the  orig- 
inal indictment,  nor  did  it  prejudice  the  sub- 
stantial rights  of  the  defendant.  It  simply 
more  particularly  stated  the  manner  in  which 
the  money  was  paid  to  the  defendant  by  Dick- 
inson, as  charged  in  the  original  indictment. 

In  State  v.  Mullen,  151  la.  892,  Ann.  Cas. 
1913A  399,  131  N.  W.  679,  the  constitutional- 
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ity  of  [201]  this  statute  was  passed  upon, 
and  its  constitutionality  sustained,  and,  the 
constitutionality  of  the  statute  being  sus- 
tained, we  do  not  think  the  amendment  went 
beycHid  the  permissions  of  the  statute. 

There  could  not,  under  the  original  indict- 
ment, have  been  any  reasonable  contention 
that  the  grand  jury  intended  to  charge  the 
defendant  with  having  defrauded  any  one  oth- 
er than  Dickinson.  The  amendment  does  not 
change  this  charge,  but  only  shows  the  manner 
in  which  the  fraud  was  consummated  more 
in  detail  than  was  done  in  the  original  in- 
dictment. We  think  there  was  no  error  in 
permitting    the    amendment. 

The  next  complaint  is  that  the  court  erred 
in  allowing  the  state  to  show  the  defendant's 
previous  conviction  of  the  offense  of  cheating 
by  false  pretense  in  a  foreign  jurisdiction. 

Code,  section  4613,  of  this  state  provides: 
"A  witness  may  be  interrogated  as  to  his  pre- 
vious conviction  tor  a  felony,  but  no  other 
proof  is  competent,  except  the  record  thereof." 

The  defendant  was  a  witness  in  his  own 
behalf.  This  evidence  was  offered  by  the  state 
for  the  purpose  of  affecting  the  credibility  of 
the  witness.  There  is  no  contention  but  tiiat, 
if  the  defendant  had  been  convicted  of  a  fel- 
ony in  this  state,  such  evidence  would  be 
competent;  but  it  is  contended  that  a  convic- 
tion in  another  jurisdiction  could  not  be  ad- 
mitted for  that  purpose. 

In  the  case  of  Palmer  v.  Cedar  Kapids,  etc. 
R.  Co.  113  la.  442,  86  N.  W.  766,  this  court, 
in  passing  upon  the  question  said:  ''There  is 
some  suggestion  that  convicti(m  in  another 
jurisdiction  should  be  admitted  as  affecting 
the  credibility,  although  not  operative  as  a 
disqualification  [citing  Com.  v.  Knapp,  9 
Pick.  (Mass.)  496,  20  Am.  Dec.  491];  but 
that  ground  is  covered  in  this  state  by  Code, 
section  4613,  which  evidently  was  intended 
to  limit  previous  convictions  in  general  as 
affecting  credibility  to  cases  of  felony.  .  .  . 
Perhaps,  under  [202]  Code,  section  4613,  the 
conviction  of  a  felony  in  another  jurisdiction 
may  be  shown  to  affect  the  credibility  of  the 
witness." 

In  the  case  at  bar,  it  was  in  the  record  that 
obtaining  money  by  false  pretenses,  under  the 
statutes  of  Minnesota,  is  a  felony.  By  a 
properly  certified  record,  it  was  shown  that 
the  defendant  was  convicted  of  obtaining  prop- 
erty by  false  pretense.  The  record  was  evi- 
dence of  the  fact  that  he  had  been  convicted 
by  a  court  of  competent  jurisdiction  of  a 
felony.  Tlie  conviction  was  proper  to  be 
shown,  under  this  statute,  as  affecting  the 
credibilitv  of  the  witness.  The  statute  does 
not  limit  the  evidence  to  a  conviction  in  this 
state.  We  think  there  was  no  error  in  the 
admission  of  the  testimony. 

It  is  next  contended  that  the  court  erred 
in  receiving  evidence  of  the  giving  of  other 
ehecks  by  the  defendant. 


This  evidence  was  permitted  by  the  court 
for  the  purpose  of  showing  the  intent  of  the 
defendant  to  defraud,  for  the  purpose  of  show- 
ing a  scheme  to  defraud.  These  transactions 
were  all  limited  to  about  thie  time  of  the  giv- 
ing of  the  check  in  question.  This  court  has 
frequently  held  that  the  proof  of  similar  of- 
fenses is  admissible  for  the  purpose  of  showing 
the  intent.  See  State  v.  Brady,  100  la.  191,  69 
N.  W.  290,  62  Am.  St.  Rep.  560,  36  L.R.A.  693. 

The  only  question  on  this  point  is  the  evi- 
dence touching  the  check  given  to  one  Anacker 
on  a  bank  known  as  the  North  Western  Na- 
tional Bank  of  Minneapolis;  it  being  con- 
tended that  there  was  no  proof  that  the  de- 
fendant did  not  have  money  in  this  bank  to 
meet  the  check,  and  no  proof  that  the  check' 
was  ever  presented  for  payment.  Anacker, 
called  as  a  witness,  said:  *'I  am  a  grocer  at 
St.  Paul.  Enow  the  defendant.  Defendant 
bought  groceries  at  my  store  of  my  daughter. 
He  presented  a  check  to  my  daughter.  She 
called  me  up.  I  told  her  to  wait  until  I  came. 
I  came  in  the  afternoon.  Foxton  came  in  in 
a  hurry  and  presented  the  check  to  me  to  pay 
for  the  groceries.  The  groceries  amounted  to 
$3.  I  took  the  check  for  the  groceries,  and 
gave  him  the  rest  in  cash.  I  did  not  ask  him 
if  he  had  any  money  in  the  bank.  [203]  I 
asked  if  the  check  was  good,  and  he  said, 
'Yes.'  I  took  the  check  to  my  St.  Paul  bank. 
I  did  not  get  the  money  on  the  check.  The 
bank  I  deposited  the  check  with  returned  it 
to  me."  This  was  all  the  evidence  there  was 
as  to  the  Anacker  check.  There  was  no  evi- 
dence that  the  check  was  ever  presented  to  the 
bank  on  which  it  was  drawn ;  no  evidence  that 
defendant  did  not  have  credit  at  the  bank ;  no 
evidence  that  the  check,  if  presented  to  the 
bank  in  proper  time,  would  not  have  been 
paid  by  the' bank. 

The  admission  of  this  testimony  was  preju- 
dicial to  the  defendant,  for  the  reason  that  the 
defendant  claimed  in  his  testimony:  That  he 
thought  he  had  made  arrangements  with  the 
Farmers'  ft  Merchants*  State  Bank  at  Morgan 
to  meet  the  check  for  the  passing  of  which  he 
was  indicted,  and  that  he  supposed  he  had 
credit  at  that  bank  at  the  time  the  check 
was  drawn.  Mr.  Jackson  was  cashier  of  the 
Merchants'  Bank.  The  defendant  was  ac- 
quainted with  him ;  had  knowii  him  for  twelve 
years.  He  saw  him  in  the  summer  of  1911. 
He  was  then  cashier  of  the  bank,  and  was  the 
man  in  the  bank.  That  the  defendant  had 
business  with  him  prior  to  the  giving  of  the 
check  in  question.  Defendant  testified  that, 
prior  to  the  giving  of  this  check,  he  had 
written  to  Mr.  Jackson ;  sent  him  a  mortgage 
and  a  note,  inclosed  in  an  envelope,  stamped 
and  addressed  to  the  Farmers'  &  Merchants' 
State  Bank  of  Morgan,  Minn.,  and  had  put  it 
in  the  post  office;  that  in  the  letter  he  told 
Mr.  Jackson  that  he  was  inclosing  a  copy 
of  an  original   invoice  of  a  stock  of  goods 
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amounting  to  $2,000,  together  with  a  note  and 
mortgage  thereon  to  the  amount  of  $500,  and 
requested  that  Jackson  make  him  a  loan  on 
this  paper  lor  thirty  days;  that,  if  he  did  not 
feel  like  making  a  loan  for  the  full  amount, 
to  give  him  credit  for  $250 ;  that  he  supposed, 
at  the  time  this  check  was  drawn,  that  Jack- 
son had  received  this  paper,  and  that  he  had  a 
credit  at  this  bank  for  more  than  the  amount 
of  the  check  given  to  Dickinson.  There  was 
evidence  tending  to  show  that  the  bank  never 
received  this  paper  from  the  defendant,  or  the 
letter  requesting  a  loan.  [204]  In  the  ab- 
sence of  other  testimony  upon  this  showing, 
the  jury  might  have  found  that  the  defend- 
ant, in  good  faith,  believed,  at  the  time  he 
drew  the  check  in  question,  that  it  would  be 
honored  by  the  Farmers'  &  Merchants'  State 
Bank,  or  they  might  have  found  that  this 
was  only  a  pretense  on  his  part,  and  not  a 
fact.  To  strengthen  the  theory  that  it  was 
a  pretense,  and  not  a  fact,  that  he  had  sent 
this  paper  to  the  bank  in  question,  the  state 
offered  this  Anacker  transaction,  the  purpose 
of  which  was  to  show  that  he  had  drawn 
checks  on  other  banks  in  which  he  had  no 
funds,  and  no  reasonable  expectation  that  the 
check  would  be  paid  by  the  bank  on  which 
it  was  drawn.  If  the  state  desired  this  infer- 
ence to  be  drawn  from  the  fact,  it  should  have 
proceeded  further  and  shown  that  defendant 
had  no  money  in  the  North  Western  National 
Bank  of  Minneapolis,  or  no  reasonable  ex- 
pectation that  a  check  on  that  bank  would  be 
paid  on  presentation. 

Where  one  is  charged  with  having  issued  a 
check  upon  a  bank  in  which  he  has  no  funds, 
and  no  reasonable  grounds  for  believing  that 
the  check  will  be  paid  on  presentation,  it  is 
not  competent  to  show  that  he  drew  checks 
on  other  banks,  unless  it  is  made  to  appear 
that  there  were  no  funds  in  these  other  banks 
on  which  the  checks  were  drawn  from  which 
a  fraudulent  intent  could  be  deduced  that  he 
intended,  also,  to  defraud  this  other  bank.  In 
the  absence  of  any  showing  that  he  did  not 
have  funds  in  the  North  Western  National 
Bank  of  Minneapolis,  proof  that  he  issued 
a  check  upon  this  bank,  while  it  might  lead 
the  jury  to  believe,  to  the  defendant's  preju- 
dice, that  he  intended  to  defraud  this  bank 
also,  would  not  justify  such  a  conclusion, 
unless  it  was  affirmatively  shown  that  the 
conditions  did  not  exist  which  justified  him 
in  issuing  a  check  upon  that  bank.  The  proof, 
to  be  admissible,  must  tend  to  show  the  com- 
mission of  an  offense,  like  in  character,  to  the 
one  charged,  and  this  proof  is  essential  as 
a  basis  on  which  to  predicate  a  conclusion 
that  the  intent  to  defraud  existed  in  the 
mind  of  the  defendant  at  the  time  of  the 
issuing  of  the  check   in  question. 

[206]  We  think  the  court  erred,  to  de- 
fendant's prejudice,  in  admitting  this  testi- 
mony, and  the  cause  is  therefore 


Reversed. 

Ladd,  C.  J.,  and  Deemer  and  Withrow,  JJ. 
concur. 


KOTE. 
GiTins  Worthless  Olieok  as  False 


The  question  whether  the  giving  of  a  worth- 
less check  constitutes  a  false  pretense  is  dis- 
cussed in  the  notes  to  Brown  v.  State,  8  Ann. 
Cas.  1068;  Maxey  y.  State,  14  Ann.  Cas.  509, 
and  State  ▼.  Hammelsy,  132  Am.  St.  Rep. 
686.  The  present  note  is  confined  to  a  review 
of  the  more  recent  decisions. 

As  is  held  in  the  reported  case,  the  rule  is 
that  a  person  is  guilty  of  false  pretense  who, 
for  the  purpose  of  inducing  the  delivery  of 
property  or  money,  makes  and  delivers  a 
check  on  a  bank  in  which  he  has  no  funds, 
knowing  that  the  check  will  not  be  paid.  Rei 
V.  Garten,  29  Ont  L.  Rep.  56,  13  Dominion 
L.  Rep.  642,  4  Ont.  W.  N.  1324,  22  Can.  Crim. 
Cas.  21;  Williams  v.  Territory,  13  Ariz.  27, 
108  Pac.  243,  27  L.R.A.(N.S.)  1032;  State 
V.  Cooper,  169  la.  571,  161  N.  W.  835;  Glover 
V.  State,  57  Tex.  Crim.  208,  122  S.  W.  396. 
See  also  People  v.  Russell,  156  Cal.  450,  10a 
Pac.  416;  Sharp  v.  State,  7  Ga.  App.  605,  67 
S.  E.  699;  Saffold  v.  State,  11  Ga.  App.  329, 
75  S.  E.  338;  Taylor  v.  Wise  (la.)  126  N.  W. 
1126;  State  v.  Hinshaw,  92  Kan.  1007,  142 
Pac.  960;  State  v.  Young,  266  Mo.  723,  183 
S.  W.  305.  In  Rex  v.  Garten,  supra,  the  court 
said :  ''The  giving  of  a  cheque  in  payment  for 
goods,  ...  is  a  representation  not  neces- 
sarily that  there  are  actual  funds  at  the  draw- 
er's credit  in  the  bank  at  the  moment  to  meet 
it,  but  at  least  either  that  there  are  such 
funds,  and  that  he  has  done  nothing  to  inter- 
fere with  the  payment  of  the  cheque  thereout, 
or  that  he  has  then  such  credit  arrangements 
with  the  bank,  to  the  amount  of  the  cheque, 
that  it  will  be  paid  on  presentation.  .  .  • 
It  may  be  also  a  representation  that  he  has 
no  intention  of  doing  anything  thereafter  to 
interfere  with  the  payment."  In  State  v. 
Cooper,  169  la.  571,  151  N.  W.  835,  wherein 
the  evidence  showed  that  the  defendant  had 
induced  a  third  party  to  cash  a  check  dated 
one  day  ahead  and  drawn  on  a  bank  with 
which  he  never  had  an  account  and  with  which 
he  had  no  account  at  that  time,  the  court 
in  sustaining  the  verdict  of  conviction  said: 
"This  is  not  a  question  of  a  person  overdraw- 
ing his  bank  account  by  mistake,  or  believing 
the  check  would  be  paid,  even  though  over- 
drawn. This  defendant  never  had  an  account 
at  this  bank,  and  there  is  nothing  to  show 
that  he  expected  the  bank  would  pay  it.  The 
evidence  was  to  the  effect  that  defendant 
represented  that  he  had  money  in  this  bank. 
It  is  tmnecessary  to  determine  whether  th€ 
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mere  giving  of  the  check  alone  was  of  itself  a 
false  representation,  though  it  has  been  held 
that  a  false  pretense  or  representation  may  be 
made  by  an  act,  as  well  as  by  word,  and  that 
a  person  giving  a  check  where  there  are  no 
funds  to  meet  it,  knowing  it  will  not  be  paid, 
is  sufficient  to   constitute   a  representation. 
We  are  unable  to  see  how  the  fact  that  the 
check  was  dated  ahead  one  day  is  material 
under   the   facts   of   this   case.     As   already 
stated,  defendant  did  not  have  money  at  the 
bank,  either  on  the  10th  or  the  11th,  or  at 
any  other  time,  and  there  is  nothing  to  show 
that  he  expected  the  bank  would  pay  it.    The 
representation  was  that  at  the  time  the  check 
was  cashed  he  had  the  money  in  the  bank,  not 
that  he  would  have  at  a  future  date.    Defend- 
ant did  not  at  the  time  the  representation 
was  made  promise  to  pay  the  check  at  his 
office,  nor  was  there  any  statement  that  he 
might  not  have  money  enough  in  the  bank  to 
pay  the  check.     Dating  it  ahead  was  not  a 
mere  promise,  and  the  jury  may  well  have 
found  that  the  whole  transaction  was  a  de- 
vice to  cheat."    In  Williams  v.  Territory,  13 
Ariz.  27,  108  Pac.  243,  27  L.II.A.  ( N.S. )  1032, 
the  court  held  that  a  check  drawn  on  a  bank 
in  which  the  drawer  had  no  funds  and  under 
circumstances  where   he  had  no  ground  to 
believe  it  would  be  paid,  was  a  "false  and 
bogus  check"  within  the  meaning  of  the  terms 
of  a  statute  (Revised  Statutes  of  1901,  Penal 
Code  §  489)    providing  as  follows:     "Every 
person  who,  with  intent  to  cheat  and  defraud, 
shall  obtain,  or  attempt  to  obtain  from  any 
other  person  or  persons,  any  money,   prop- 
erty, or  valuable  thing  whatever,  by  means  or 
by  use  of  any  trick  or  deception,  or  false  or 
fraudulent   representation,    or    statement   of 
(or)   pretense,  or  by  any  other  means  or  in- 
struments,  or   device,   commonly   called   the 
'confidence  game'  or  by  means  or  by  use  of 
any   false  or  bogus  check,  etc."     The  court 
said:  "This  statute  [referring  to  section  481] 
however,    makes    the    crime    a   mere    misde- 
meanor.   It  is  apparent  from  a  consideration 
of  the  growth  of  the  law  of  cheats  that  it 
ivas   early   deemed   advisable  to    distinguish 
cheats  by  means  of  forged  instruments  as  an 
independent  crime,   more  heavily  punishable 
such.    With  the  increasing  use  of  checks, 
a  substitute  for  currency,  the  frequency 
and  facility  with  which  frauds  were  success- 
fully  perpetrated   by  means   of   the   use   of 
worthless  paper  attracted  the  attention  of  leg- 
islators.   The  mischief  resulting  from  its  issu- 
ance was  hardly  less  than  the  evil  ensuing 
from  the  utterance  of  forged  paper.    So  long 
as  the  crime  was  a  misdemeanor,  the  tempta- 
tion to  its  commission  was  great.    It,  there- 
fore, became  desirable  to  place  a  heavier  pen- 
alty upon  crimes  so  perpetrated  than  upon 
those  committed  by  means  of  other  false  pre- 
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tenses.  Section  489  is  one  of  the  class  of 
statutes  enacted  for  the  purpose  of  meeting 
this  evil.  It  fixes  the  penalty  therefor  some- 
what less  than  that  for  forgery,  but  greater 
than  that  for  obtaining  money  by  other  false 
pretenses."  Conviction  was  had  in  People 
V.  Russell,  156  Cal.  450,  105  Pac.  416,  under 
a  statute  (Penal  Code  §  476a)  providing  as 
follows:  "Every  person  who,  wilfully,  with 
intent  to  defraud,  makes  or  draws,  or  utters, 
or  delivers  to  another  person  any  check  or 
draft  on  a  bank,  banker  or  depositary  for  the 
payment  of  money,  knowing  at  the  time  of 
such  making,  drawing,  uttering  or  delivery, 
that  he  has  not  sufficient  funds  in  or  credit 
with  such  bank,  banker  or  depositary  to  meet 
such  check  or  draft  in  full  upon  its  presen- 
tation, is  punishable  by  imprisonment  in  the 
state  prison  for  not  less  than  one  year  nor 
more  than  fourteen  years.  The  word  *credit' 
as  used  herein  shall  be  construed  to  be  an 
arrangement  or  understanding  with  the  bank 
or  depositary  for  the  payment  of  such  check 
or  draft."  In  sustaining  the  conviction  the 
court  quoted  with  approval  from  the  opinion 
of  the  lower  court  as  follows:  ''The  intent 
of  the  legislature  evidently  was  to  make  it 
a  crime  to  draw  and  utter  a  draft  or  check 
upon  a  bank  or  depositary  for  the  payment 
of  money,  for  the  reason  that  such  drafts  or 
checks  are  not  usually  drawn  unless  the 
drawer  has  funds  in  such  bank  or  with  such 
depositary  to  meet  the  check  or  draft.  Such 
check  or  draft,  drawn  upon  such  banker  or 
depositary  for  the  payment  of  money,  is  re- 
garded somewhat  in  the  nature  of  a  circu- 
lating medium.  It  is  generally  supposed, 
when  the  check  is  drawn  upon  a  bank,  that 
the  drawer  has  funds  in  such  bank  to  meet 
it.  It  was  to  prevent  the  fraudulent  making 
and  uttering  of  such  drafts  or  checks  that 
the  section  was  enacted." 

It  was  held  in  State  v.  Hinshaw,  92  Kan. 
1007,  142  Pac.  960,  that  the  defendant  was 
guilty  of  obtaining  property  under  false  pre- 
tenses where  he  himself  did  not  induce  the 
acceptance  of  the  bogus  check,  but  only  drew 
up  the  same  with  the  intent  and  knowledge 
that  it  was  to  be  used  by  a  third  party. 

Express  representations  that  the  drawer 
of  a  worthless  check  has  money  or  credit  in 
the  bank  on  which  the  check  is  drawn  and 
that  it  will  be  paid  on  presentation  are  not 
necessary  to  establish  the  guilt  of  the  drawer, 
since  the  representation  can  be  inferred  from 
the  acts  of  the  drawer  and  the  pretense  may 
be  made  by  implication  as  well  as  by  verbal 
declaration.  Hex  v.  Garten,  29  Ont.  L.  Rep. 
56,  4  Ont.  W.  N.  1324,  13  Dominion  L.  Rep. 
642,  22  Can.  Grim.  Cas.  21.  See  also  Wil- 
liams V.  Territory,  13  Ariz.  27,  108  Pac.  243, 
27  L.RA.(N.S.)  1032;  State  v.  Cooper,  169 
la.  571,  151  N.  W.  835.    And  see  the  reported 
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case;  Compare  Williams  v.  State,  10  Ga. 
App.  395,  73  S.  E.  424.  In  Hex  v.  Garten, 
supra,  it  was  said:  "Under  sees.  404  and  405 
of  the  Criminal  Code,  1906,  the  false  pretense 
must  be  a  representation  of  a  matter  of  fact 
either  present  or  past ;  but  it  is  not  necessary 
that  it  shall  be  by  words.  It  may  be  by  acts, 
that  is,  by  *words  or  otherwise.'" 

It  has  been  held  that  the  issuance  and 
delivery  of  a  worthless  check  to  a  creditor  in 
payment  of  a  pre-existing  debt  does  not  con- 
stitute ground  for  a  conviction.  Thus  in 
State  V.  Pishner,  72  W.  Va.  603,  78  S.  E.  752, 
the  defendant  was  alleged  to  have  violated 
a  statute  (Code  1906,  c.  145,  §  34,  as  amended 
by  chapter  76,  Acts  1911),  providing  as  fol- 
lows: ''If  any  person  make,  issue  and  de- 
liver to  another  for  value  any  check  or  draft 
on  any  bank,  and  thereby  obtain  from  such 
other  any  credit,  money,  goods  or  other  prop- 
erty of  value,  and  have  no  funds,  or  insuffi- 
cient funds,  on  deposit  to  his  credit  in  said 
bank  with  which  such  draft  or  check  may  be 
paid  he  shall  be  guilty  of  a  misdemeanor. 
.  .  .  Provided,  however,  that  if  the  person 
who  makes,  issues  and  delivers  any  such 
check  shall,  within  twenty  days  from  the  time 
he  receives  actual  notice,  verbal  or  written 
of  the  protest  of  such  check,  pay  the  same^ 
he  shall  not  be  prosecuted  under  this  section, 
and  any  prosecution  that  may  have  been  in- 
stituted within  the  time  above  mentioned, 
shall,  if  payment  of  said  check  be  made  as 
aforesaid,  be  dismissed  at  the  cost  of  de- 
fendant." Holding  that  there  was  no  viola- 
tion of  the  statute,  the  court  said:  "What  was 
the  object  and  effect  of  the  new  section  34 
added  by  the  Act  of  1911  ?  Was  it  to  make  it 
an  offense  simply  to  make,  issue  and  deliver 
a  check  when  the  maker  had  no  funds  or  in- 
sufficient funds  to  his  credit  to  meet  it»  re- 
gardless of  its  effect  upon  the  rights  and 
property  of  the  recipient  or  payee  of  the 
check?  We  think  not.  To  constitute  the 
offense  the  maker  must  thereby  obtain  'credit, 
money,  goods  or  other  property  of  value'  from 
another.  It  is  not  pretended  that  defendant 
obtained  either  of  these  by  means  of  the  check 
in  question,  unless,  aa  it  is  insisted  the  entry 
of  the  check  as  a  credit  on  the  book  of  De- 
Polla,  or  an  extension  of  the  time  of  payment, 
amounted  to  the  kind  of  credit  intended  by 
the  statute.  But  no  extension  of  time  was 
agreed  upon,  and  though  De  Polla  says  he  gave 
defendant  credit  for  the  check  on  his  account, 
clearly  that  is  not  the  kind  of  credit  meant 
by  the  statute.  It  is  true  the  word  'credit' 
is  often  applied  to  an  entry  on  the  credit  side 
of  an  account,  but  the  'credit'  meant  by  the 
statute  clearly  applies  to  an  entry  on  the  debit 
side  of  the  ledger,  or  to  the  thing  actually 
parted  with  on  the  faith  of  the  false  pretense. 
The  'credit'  intended  by  the  statute  according 


to  the  very  terms  thereof  must  be  a  thing  'of 
value,'  acquired  by  means  of  the  check.  Of 
what  is  a  mere  entry  on  a  book?  Neither 
the  check  nor  entry  would  ajmmni  to  paj- 
ment.  The  creditor  oould  still  sue  on  the 
original  account.  He  does  not  lose  it  by  ac- 
cepting a  bogus  check;  nor  does  the  mere 
entry  of  a  check  on  the  book  of  a  creditor 
amount  to  a  thing  of  value  to  the  maker  of 
the  check.  But  what  was  the  purpose  of 
enacting  the  new  section?  We  think  it  quite 
clear  that  the  object  was  to  constitute  the 
making,  issuance  and  delivery  of  a  check,  and 
thereby  to  obtain  credit,  money,  goods  or 
other  property  of  value  of  another,  a  crime, 
regardless  of  the  intent,  or  knowledge  of  the 
maker  of  the  condition  of  his  account,  and 
to  burden  him  with  the  duty  ol  knowing  the 
fact,  before  issuing  a  check,  but  relieving  him 
from  the  offense,  ...  if  within  the  time 
prescribed  by  the  proviso  of  the  act  he  shall 
actually  pay  or  make  good  the  cheek  so  made 
and  issued."  See  also  Allen  v.  State,  68  Tex. 
Crim.  494, 126  S.  W.  571. 
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Adidtery  —  IncUotment  —  Allesattom  «f 
Proseontion  by  Injured  Sponae. 

An  indictment  for  adultery  need  not  allege 
that  the  prosecution  was  instituted  by  tne 
injured  apouse,  as  required  by  L.  0.  L.  § 
2072. 

Necessity  of  Joint  Criminal  Intent. 

One  party  to  an  illicit  intercourse  may  be 
guilty  of  adultery  and  the  other  innocent 
thereof;  it  not  being  essential  to  the  com- 
mission of  such  offense  that  there  be  a  joint 
criminal  intent. 

[See  generally  Ann.  Cas.  1916D  376.] 

Harmless  Error  —  Over  Favorable  Ib« 
stmetion. 

An  instruction  that  ''if  one  of  the  parties 
to  the  illicit  intercourse  is  guilty,  then  both 
are  guilty  of  adultery,"  beins  a  statement 
imduly  favorable  to  the  defendant  convicted, 
is  harmless. 

Adultery  ^-  Defenses  —  Oonnivaaee  ef 
Iipdnred  Sponse. 

That  the  husband  of  the  woman  connived 
with  and  abetted  defendant  in  the  commissitm 
of  the  act  of  adultery  constitutes  no  defense. 

[See  note  at  end  of  this  case.] 
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Witnessei  «-  latpeaohBLent  —  Testiiiiony 
before  Gvand'Jwy. 

In  a  prosecution  for  adultery,  it  is  not 
error  to  admit  the  testimony  of  the  clerk  of 
the  grand  jury  that  the  husband  qt  the 
woman  appeared  before  the  grand  jury  and 
testified  against  his  wife  and  defendant^  and 
that  the-' wife  appeared  as  a  voluntary  wit- 
ness, and  testified  that  she  had  intercourse 
with  defendant  on  the  night  of  their  arrest. 

Appeal  from  Circuit  C!ourt>  Multnomah 
county:     Davis,.  Judge. 

Criminal  action.  James  G.  Ayles  convicted 
of  adultery  and  appeals.  The  facts  are  stat- 
ed in  the  opinion.    Affirmed. 

Robert  E,  Hiteh  and  John  Manning  for  ap- 
pellant. 

Walter  H,  Evans,  Robert  F,  McOuire  and 
George  Motcry  for  appellee. 

[154]  MoNabt,  J.— Convicted  of  adultery 
and  sentenced  to  pass  a  term  of  six  months 
in  the  county  jail  of  Multnomah  County,  de- 
fendant prosecutes  this  appeal,  and  assigns 
as  grounds  therefor  the  commission  by  the 
court  of  11  distinct  errors.  On  the  30th  day 
of  Janiutry,  1913,  defendant  and  Lydia  Mul- 
ley  were  jointly  indicted  for  the  crime  of 
adultery,  committed  as  follows: 

"The  said  James  G.  Ayles  and  Lydia  Mul- 
loy,  on  the  13th  day  of  January,  A.  D.  1913, 
in  the  countv  of  Multnomah  and  State  of 
Or^on,  not  being  then  and  there  married  to 
each  other,  but  the  said  Lydia  Mulloy  then 
and  there  having  a  husband  living  other  than 
the  same  James  G.  Ayles,  to  wit,  A.  G.  Mul* 
loy,  had  .carnal  knowledge  together  each  of 
the  body  of  the  other,  and  thereby  commit- 
ted adultery  contrary  to  the  statutes  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  .State  of  Oregon." 

[155]  The  defendants  were  tried  together, 
the  jury  returning  a  verdict  of  guilty  as  to 
the  defendant,  and  not  guilty  as  to  Lydia 
Mulloy. 

1.  We  read  from  Section  2072,  L.  O.  L.: 

"A  prosecution  for  the  crime  of  adtdtery 
shall  not  be  commenced  except  upon  the  com- 
plaint of  the  husband  or  wife,  or  if  the  crime 
be  committed  with  an  unmarried  female  un- 
der the  age  of  twenty  years  upon  the  com- 
plaint of  the  wife,  or  of  a  parent  or  guardian 
of  such  unmarried  female,  and  within  one 
year  from  the  time  of  committing  the.  crime, 
or  the  time  when  the  same  shall  come  to  the 
knowledge  of  such  husband  or  wife  or  parent 
or  guardian.  When  the  crime  of  adultery  is 
committed  between  a  married  woman  and 
an  unmarried  man,  the  man  shall  be 
deemed  guilty  of  adultery  also,  and  be  pun- 
ished accordingly." 

Returning  to  the  indictment,  it  will  be 
observed  that  no  mention  is  made  that  the 


action  was  initiated  by  the  husband  of  Lydia 
Mulloy.  The  introductory  part  of  the  indict- 
ment merely  recites  that: 

"James  Ayles  and  Lydia  Mulloy  are  ac- 
cused by  the  grand  jury  of  the  county  of 
Multnomah  and  State  of  Oregon  by  this  in- 
dictment of  the  crime  of  adultery." 

Kotwithstanding  the  statutory  command 
that,  the  prosecution  shall  be  commenced  only 
upon  the '  complaint  of  the  injured  spouse,, 
the  cases  hold  that  it  is  not  necessary  to  al- 
lege such  facts;  for  evidence  thereof  may  be 
introduced  vdthout  the  averment:  State  v. 
Athey,  133  la.  382,  108  N.  W.  224;  State  v. 
Andrews,  95  la.  451,  64  N.  W.  404;  State 
V.  Maas,  83  la.  469,  49  N.  W.  1037 ;  People  v. 
[sham,  109  Mich.  72,  67  N.  W.  819;  State  v. 
Brecht,  41  Minn.  60,  42  N.  W.  602;  1  Oyc. 
966. 

2,  3.  It  is  claimed  by  defendant  that  the 
trial  court  committed  a  legal  mistake  in  ad- 
vising the  jury  that,  "if  one  of  the  parties 
to  the  illicit  intercourse  is  guilty,  [156]  then 
both  are  guilty  of  adultery."  Some  courts 
advance  the  dbctrine  that,  after  the  acquit- 
tal of  one  of  the  defendants  in  a  joint  charge 
of  adultery,  there  can  be  no  conviction  of 
the  other.  This  is  not  in  accord  with  the 
better  authority,  and  the  proper  rule  appears 
to  be  that  the  acquittal  of  one  of  the  defend- 
ants is  no  bar  to  the  prosecution  and  con- 
viction of  the  other  defendant.  While  it  is 
true  that,  to  constitute  adultery,  there  must 
be  a  joint  physical  act,  it  is  not  necessary^ 
that  there  should  be  a  joint  criminal  intent. 
One  party  may  be  guilty  and  the  other  inno- 
cent, though  Xhe  joint  physical  act  necessary 
to  constitute  adultery  is  complete:  State  v. 
Eggleston,  45  Ore.  346,  77  Pac.  738;  State  v. 
Cutshall,  109  N.  C.  764,  14  S.  E.  107,  26  Am. 
St.  Rep.  699;  Com.  v.  Bakeman,  131  Massi 
677,  41  Am.  Rep.  248;  1  R.  0.  L.  644.  Un- 
questionably, the  trial  court  missed  the  law 
when  he  told  the  jury  that,  ''if  one  of  the  de^ 
fendants  is  guilty,  then  both  are  guilty." 
However,  we  fail  to  discern  where  this  in- 
struction injuriously  afl^ected  the  defendant, 
because  it  is  a  more  favorable  statement  than 
the  law  sanctions  or  than  defendant  might 
expect.  In  a  case  where  the  court  errone- 
ously instructs  the  jury  to  the  advantage  of 
defendant,  and  the  jury  acts  in  accordance 
with  the  law  and  in  disregard  of  the  instruc- 
tions, the  defendant  cannot  be  heard  to  say 
that  he  has  been  injured. 

4.  Defendant's  strongest  contention  is  that 
the  court  erred  tn  refusing  to  admit  evidence 
tending  to  show  that  the  husband  of  Lydia 
Mulloy  connived  with  and  abetted  defendant 
in  the  commission  of  the  act  of  adultery. 
Defendant  invokes  the  benefit  of  the  same  the- 
ory in  the  following  requested  instruction: 

^'I  instruct  you  that,  if  you  find  from  the 
evidence  that  the  prosecuting  witness,  A.  C. 
Mulloy,  the  husband  [157]  of  Lydia  L.  Mid- 
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I07,  one  of  the  defendants  herein,  acquiesced 
in  or  assented  to  the  act  or  acts  of  sexual 
intercourse  between  the  defendants,  Lydia  L. 
Mulloy  and  James  G.  Ayles,  if  you  find  any 
act  or  acts  of  sexual  int^course  between  said 
defendants  did  occur,  then  you  should  find 
the  defendant  James  G.  Ayles  not  guilty."    . 

An  outline  of  the  testimony  proffered  by 
defendant  is:  That  the  defendant  Lydia 
Mulloy,  when  a  girl  under  17  years  of  age^ 
was  seduced  by  A.  C.  Mulloy,  who  subse- 
quently married  h»  in  order  to  cover  the 
infamy  of  the  crime;  that  since  4;h6  time 
of  their  marriage  the  husband  has  been  seek- 
ing to  invent  grounds  for  a  separation  and 
divorce;  that  he  insisted  upon  his  wife  re- 
maining alone  in  the  house  with  defendant 
while  he  (Mulloy)  absented  himself  there- 
from; that  the  husband  connived  in  every 
imaginable  way  to  throw  his  wife  in  the  com- 
pany of  defendant  by  having  defendant  as- 
sist his  wife  in  washing  dishes  and  helping 
her  about  the  kitchen  and  house;  that  during 
some  festive  occasion  at  Hillsboro,  Mr.  Mul- 
loy entered  a  saloon,  and,  in  the  presence  of 
several  witnesses,  stated  that  he  had  left 
defendant  to  bring  his  wife  in  from  the  farm, 
and  that  he  ''hoped  to  God  he  would  run  off 
with  her;"  that  defendant  was  solicited  by 
Mr.  Mulloy  "to  have  intercourse  with  his 
wife  by  inference  and  innuendos;''  that  Mul- 
loy stated  in  the  presence  of  defendant,  and 
to  him  directly,  that  he  didn't  care  if  he 
caught  somebody  having  connection  with  his 
wife,  because  he  wanted  to  get  a  divorce  from 
her;  that  the  husband  knew  his  wife  and  de- 
fendant were  going  to  Portland^ and  that  de- 
fendant had  assurance  that  he  would  not  be 
harmed. 

With  much  pressure  it  is  argued  that,  if 
l^hese  things  were  true,  defendant  could  not  be 
convicted  of  the  offense,  for  the  reason  that 
he  was  induced  to  commit  [158]  the  act.  The 
books  abound  with  much  learning  upon  this 
interesting  department  of  the  criminal  law. 
Nevertheless  our  steps  have  not  been  guided 
by  the  light  of  adjudged  cases  involving  the 
crime  of  adultery.  Still  we  feel  no  reason 
for  hesitating  to  announce  the  rule  that 
seems  to  us  best  adapted  to  the  promotion  of 
justice.  In  the  case  of  State  y.  Hull,  33  Ore. 
57,  54  Pac.  161,  72  Am.  St.  Rep.  694,  l^is 
courts  speaking  through  Mr.  Justice  R.  S. 
Bean,  said: 

"It  is  difficult  to  see  how  a  man  may  so- 
licit another  to  commit  a  crime  upon  his 
property,  and,  when  the  act  to  which  he  was 
invited  has  been  done,  be  heard  to  say  that 
he  did  not  consent  to  it." 

This  was  a  case  of  larceny  where  the  prop- 
erty charged  to  have  been  stolen  was  taken, 
not  only  by  the  consent  and  passive  acquies- 
cence of  the  owner,  but  by  his  express  direc- 
tion, and  upon  the  advice  and  with  the  ac- 


tion 00-operation  and  assistance  of  his  agents; 
and  this  court  held,  in  effect,  that  there  was 
no  trespass  committed  in  the  taking  if  there 
was  no  taking  without  the  owner's  consent 
Even  in  the  larcenous  class  of  cases  we  know 
of  no  case  that  holds  that  one  who  has  com- 
mitted a  criminal  act  should  be  acquitted  be- 
cause induced  to  do  90  by  another.  It  ia 
merely  when  the  criminality  of  the  act  is 
shown  to  be  absent  by  the  fact  of  the  induce- 
ment that  such  proof  justifies  acquittal.  If 
the  crime  originates  with  the  accused,  and 
the  intended  victim  does  not  actually  urge 
him  on  to  the  commission  of  the  crime,  the 
mere  fact  that  he  facilitates  the  execution  of 
the  scheme  will  be  no  defense  to  the  accused: 
Conner  v.  People,  18  Colo.  373,  33  Pac.  159, 
36  Am.  St.  Rep.  296,  25  L.R.A.  341;  People  y. 
Liphardt,  105  Mich.  80,  62  N.  W.  1023; 
Thompson  v.  SUte,  106  Ala.  67,  17  So.  512; 
State  V.  Jansen,  22  Kan.  408;  [159]  State  v. 
West,  167  Mo.  309,  57  S.  W.  1071 ;  People  v. 
Krivitzky,  168  N.  Y.  182,  61  N.  E.  176. 

''The  fact  that  decoys  were  set,  or  a  trap 
laid,  by  means  of  which  a  person  was  detected 
in  the  perpetration  of  a  crime,  cannot  be  set 
up  as  a  defense  to  the  prosecution  therefor, 
where  the  crime  was  conceived  by  the  accused, 
and  not  suggested  by  the  prosecuting  wit- 
ness, or  those  acting  for  him  duly  authorized 
in  the  premises,  and  the  owner  did  not  will- 
ingly part  with  and  consent  to  the  taking  of 
the  property:"  Wharton's  Criminal  Law 
(11  ed.)  Vol.  1,  §  389. 

Counsel,  in  support  of  his  position,  at- 
tracts our  attention  to  cases  having  for  their 
purpose  the  dissolution  of  the  marriage  con- 
tract where  the  courts  have  held  that  a  hus- 
band may  not  obtain  a  divorce  who  directly 
encourges  his  wife  to  commit  adultery.  An 
examination  of  the  cases  and  our  own  stat- 
ute reveals  the  situation  that  this  defense  is 
statutory.     Section*  510,  L.  O.  L.,  reads: 

"In  a  suit  for  the  dissolution  of  the  mar- 
riage contract  on  account  of  adultery,  the 
defendant  may  admit  the  adultery,  and  show 
in  bar  of  the  suit,  .  .  .  (1)  that  the  act 
was  committed  by  the  procurement  or  with 
the  connivance  of  the  plaintiff.'' 

The  reason  is  apparent.  Plaintiff  in  a  di- 
vorce case  may  with  propriety  watch  his  wife 
whom  he  suspects  of  adultery,  in  order  to  ob- 
tain proof  of  that  fact,  which  he  may  use  in 
evidence  to  procure  a  decree  of  divorce,  but 
when  he  commits  acts  which  have  the  effect 
of  beguiling  his  wife  to  an  adulterous  bed, 
the  law  interposes  the  statute  as  an  obstscle 
to  the  accomplishment  of  his  purpose.  We 
acknowledge  that  in  those  crimes  where  the 
element  of  trespass  and  intent  are  neccssarv 
ingredients,  consent  to  the  act  relieves  the 
party  charged  from  liability  to  criminal  pros- 
ecution; yet  in  [160]  those  acts  which  affect 
the  public  morals^  and  where  the  idea  of  the 
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sale  and  1>arter  of -private  property  is  not 
concerned,  we  cannot  see  the  application  of 
the  rule.  True,  in  cases  of  this  character 
the  prosecution  can  only  be  commenced  on  the 
complaint  of  the  outraged  spouse;  yet  the 
act  is  an  offense  against  the  state:  State  y. 
Donovan,  61  la.  281,  16  N.  W.  130;  State 
V.  Smith,  108  la.  443,  79  N.  W.  115;  SUte  y. 
Athey,  133  la.  386,  108  N.  W.  224. 

The  fact  that  the  husband  may  have  been 
guilty  of  sinful  conduct  which  encouraged 
the  defendant  to  commit  the  crime  does  not 
lessen  or  in  any  manner  affect  the  wrong 
which  society  suffers,  and  public  policy,  good 
morals,  common  decency,  and  considerations 
of  justice  demand  the  punishmoit  of  the  of- 
fense under  such  circumstances  as  strongly 
as  though  the  crime  had  been  conmiitted  by 
stealth  and  through  the  employment  of  agen- 
cies unknown  to  the  husband.  For  these  rea- 
sons the  evidence  was  properly  excluded,  and 
instructions  properly  refused.  Well  may  we 
add  that,  if  the  rejected  testimony  is  true, 
offended  justice  has  not  yet  been  fully  yindi- 
cated. 

5.  The  only  remaining  assignment  of  error 
which  we  deem  necessary  to  consider  concerns 
the  action  of  the  trial  court  in  admitting 
testimony  of  the  clerk  of  the  grand  jury  to 
the  effect  that  the  husband  of  I>ydia  Mulloy 
appeared  before  the  grand  jury  and  gaye  tes- 
timony against  his  wife  and  defendant,  and 
that  Lydia  Mulloy  also  appeared  as  a  volun- 
tary witness  and  testified*  that  she  had  in- 
tercourse with  defendant  on  the  night  of 
their  arrest.  The  particular  ground  of  objec* 
tion  to  the  testimony  is  that  the  grand  jury- 
room  "is  supposed  to  be  secret,  and  the  grand 
jurors  are  not  to  reyeal  anytiiing  that  may 
transpire  therein,  except  when  witnesses  ex- 
amined before  the  grand  jury  refute  [161] 
their  testimony  before  the  trial  jury."  We 
think' counsel  draws  too  narrowly  the  limita- 
tions upon  the  testimony  of  grand  jurors. 
Public  policy  forbids  that  the  jurors  be  al« 
lowed  to  state  how  the  members  of  the  jury 
yoted  or  make  public  the  opinions  expressed 
by  the  different  jurors  during  their  delibera* 
tions,  or  to  unb<»om  the  fact  that  an  indict- 
ment has  been  found  prior  to  its  becoming 
a  public  record.  But  much  authority  is  to 
be  found  in  support  of  the  rule  that  testi* 
mony  of  a  grand  juror  is  admissible  to  show 
that  a  person  did  or  did  not  testify  before 
the  grand  jury,  and  testimony  given  by  the 
witness  before  the  grand  jury,  when  other- 
wise competent,  may  be  recounted  by  a  grand 
juror:  State  v.  Moran,  16  Ore.  262,  14  Pac. 
419;  Com.  y.  Hill,  11  Cush.  (Mass.)  137;  20 
Cyc.  1363;  People  y.  Northey,  77  Cal.  618,  19 
Pac.  866,  20  Pac.  129;  State  y.  Carroll,  86 
Ia.  1,  61  N.  W.  1169;  Hinshaw  y.  State,  147 
Ind.  334,  47  N.  £.  167.  There  are  a  few  ad- 
ditional questions  presented  on  behalf  of  de- 


fendant, and  which  we  have  «camined,  and 
deem  them  not  of  sufficient  importance  to 
require  separate  notice;  therefore  the  judg- 
ment of  conviction  is  affirmed. 

Affirmed. 

McBride,  C.  J.,  and  Eakin  and  Bean,  JJ., 
concur. 

NOTE. 

CoAAiyaBee  or  ProonremeAt  liy  Otlier 
Spouse  as  Defease  to  Proseontioa  tor 
Adultery. 

The  reported  case  holds  that  proof  that 
the  other  spouse  connived  at  or  procured  an 
act  of  adultery  is  no  defense  to  a  prosecu- 
tion for  the  crime.  The  case  is  one  of  novel 
impression. 

An  analogous  situation  was  passed  on  in 
State  V.  Donovan,  61  la.  278,  16  N.  W.  130. 
In  that  case  the  defendant  was  indicted  for 
having  adulterous  intercourse  with  his  wife's 
sister.  In  the.  course  of  the  trial  he  asked 
for  an  instruction  to  the  effect  that  he  sliould 
be  acquitted  if  he  should  prove  that  his  wife, 
her  mother,  and  his  victim  had  maliciously 
conspired  to  place  on  him  the  blame  for  the 
crime.  This  request,  however,  was  refused^ 
the  court  saj^ing:  "If  the  defendant  commit- 
ted the  crime  with  which  he  was  charged,  it 
was  the  duty  of  the  jury  to  convict  him, 
without  any  regard  to  the  motives  which  led 
to  his  prosecution." 

The  holding  of  the  reported  case  is  in  ac- 
cord with  the  well  settled  doctrine  that  con- 
sent is  a  defense  to  those  crimes  only  of 
which  nonconsent  is  an  essential  element. 
8  R.  C.  L.  tit.  Criminal  La40  p.  126.  It  also 
finds  support  in  the  cases  holding  that  if  a 
husband  aids  and  abets  the  ravishment  of 
his  wife  by  another  both  the  husband  and 
the  third  person  are  guilty  of  rape.  See  the 
note  to  Frazier  v.  State,  13  Ann.  Cas.  497. 


JOSBPH0 
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BRIANT. 


Arkansas  Supreme  Court — December  7,  1914. 


116  Ark.  MS;  172  8,  W.  1009. 


Centraets  —   Validity  —   Comtraet    to 
Proonre  or  Suppress  Eyidenoe* 

A  contract  to  procure  evidence  to  win  de- 
cedent's divorce  case,  or  to  secure  the  pos- 
session of  letters  to  prevent  their  use  against 
him  in  the  divorce  suit,  was  ^oid  for  illegal- 
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ity;  but,  if  the  procurement  of  the  letters  by 
the  claimant  was  the  only  service  she  was 
to  perform,  she  being  una, ware  of  any  illegal 
purpose  on  the  part  of  decedent  to  suppress 
the  letters,  it  is  not  invalid. 

[See  Ann.  Cas.  1912A  657;  07  Am.  St  Rep. 
145.] 

Same. 

A  contract  with  decedent  to  secure  letters 
in  the  possession  of  a  third  person  so  that 
they  may  be  suppressed,  and  not  without 
being  used  in  a  criminal  prosecution  against 
decedent,  made  with  knowledge  of  such  pur- 
pose, is  illegal;  but,  if  the  letters  were  to 
be  secured  merely  to  prevent  the  person  in 
whose  possession  they  were  from  sending 
them  unlawfully  to  the  writer's  wife,  then 
the  contract  is  good. 

lastniotleAs  —  Speoiflo   ObJeotioB  Ne« 
oessary. 

If  an  instruction  for  plaintiff,  correct  as 
far  as  it  went,  fails  to  state  a  certain  quali- 
fication which  all  other  instructions  given  for 
plaintiff  did  contain,  objection  to  the  omis- 
sion should  be  made  the  subject  of  specific 
objection  before  it  can  be  reversible  error. 

ETidenoe  »  Mailing  ef  LetteT  ^  Testi- 
mony ef  Postmaster. 

Where  a  United  States  postmaster  testified 
that  a  person  mailed  a  registered  letter  to 
a  certain  address,  if  the  witness  was  testify- 
ing from  personal  knowledge,  and  not  from 
the  records,  which  the  post  office  regulations 
forbade  his  taking  from  the  post  office,  the 
evidence  is  admissible. 

Proof    of    Antliorsliip    of    Typewritten 
I<etters. 

Where  a  contract  alleged  to  be  embodied 
in  an  illiterate  person's  letters  is  in  issue, 
testimony  as  to  how  he  spelled  words  and 
wrote  letters  on  the  typewriter,  and  that  the 
letters  in  question  were  his,  by  persons  famil- 
iar with  his  methods  ol  writing,  is  competent. 

[See  generally  Ann.  Cas.  1916D  784.] 

Seeondary  ETidenoe  —  Contents  of  Lost 
I<etters« 

Where  a  suit  was  on  a  ccmtract  embodied 
in  letters  which  were  shown  to  have  been 
lost,  it  is  proper  to  introduce  copies  in  evi- 
dence. 

Witnesses  ^  Transaction  y/rith  Deceased 
—  Receipt  of  Letters. 

Where  a  plaintiff  testified  to  receiving 
three  letters  from  deceased,  signed  by  him, 
one  containing  a  $20  bill,  and  that  the  letters 
were  postmarked  at  a  certain  place,  that 
tiiey  had  on  them  what  purported  to  be  de- 
ceased's letter  head,  and  that  they  were  re- 
ceived by  her  in  due  ooiurse  of  mail,  such 
testimony  does  not  concern  a  transaction 
with  the  deceased  within  the  meaning  of 
Schedule,  §  2,  providing  that  in  civil  actions 
no  witness  shall  be  excluded  because  of  in- 
terest, ''provided  that  in  actions  .  .  . 
against    executors  neither    party 

shall  bO"  allowed  to  testify  against  the  other 
as  to  any  transaction  with  or  statements  of 
the  testator  unless  i^Jled    •    •    • 

by  the  opposite  party." 

[See  note  at  end  of  this  case.] 


Inatraetions      —      XnstraetiaHE      Orally 


Where  the  court  gives  two  instructions, 
one  orally  over  objection  and  one  in  writing, 
substantially  identical  and  both  correct,  the 
party  objecting  is  not  prejudiced  by  the  giv- 
ing of  the  instruction  orally. 

Appeal  from  Circuit  Court,  Lawrence 
coimty:     Jetfebt,  Judge. 

Action  for  services  rendered.  Mrs.  Mai 
Briaht,  plaintiff,  and  Louis  Josephs,  executor, 
defendant.  Judgment  for  plaintiff.  '  Defend- 
ant appeals.    Affibmed. 

■ 

[539]  A.  W.  Shirey  died  at  his  residence 
at  Mintiu'n,  in  Lawrence  County,  Arkansas. 
On  July  19,  1910,  thereafter,  [540]  Mrs.  Mai 
Briant  presented  to  the  probate  court  of  that 
county  the  following  claim: 

''Mrs.  Mai  Briant  v.  the  A.  W.  Shirey 
Estate.  To  legal  services  rendered  to  the 
said  A.  W.  Shirey  during  his  lifetime  in  the 
suit  for  divorce  In  which '  he  was  involved, 
said  services  being  rendered  at  his  request 
and  solicitations. 

ACCOUNT, 

To  trip  from  Hope  to  Mintum,  Jonesboro 
and  other  places  and  securing  evidence  which 
was  to  be  used  in  his  said  suit  lor  divorce, 
$10,000. 

The  proof  will  show  that  Shirey  in  his 
lifetime  and  not  long  before  his  demise  em* 
ployed  Mrs.  Briant  to  do  certain  work,  and 
on  his  own  motion  agreed  to  pay  her  $10,- 
000." 

This  claim  was  sworn  to  by  Mrs.  Briant 
and  the  full  amount  ci  it  w^a  allowed  by  the 
probate  court.  On  appeal  to  the  circuit 
court,  the  plaintiff  again  obtained  a  judg- 
ment for  the  full  amount,  but  on  appeal  to 
this  court  the  judgment  waa  reversed  and 
the  cause  remanded  for  a  new  trial.  See, 
Josephs  V.  Briant,  108  Ark.  171. 

Upon  the  retrial  of  the  case  in  the  circuit 
court,  the  plaintiff,  Mrs.  Briant,  testified  sub- 
stantially as  follows: 

I  knew  A.  W.  Shirey  in  his  lifetime;  he 
was  my  mother's  unde;  for  twenty-one  years 
before  his  death,  I  visited  him  every  year  at 
his  home  in  Mintum,  Lawrence  County,  Ar- 
kansas; somewhere  about  the  27th,  28th  or 
e9th  of  April,  1909,  while  I  was  at  Hope, 
Arkansas,  I  received  a  registered  letter  con- 
taining a  twenty-dollar  bill,  and  this  was  the 
only  registered  letter  I  received  about  that 
time;  thef  letter  was  postmarked  at  Minturn, 
Arkansas,  and  was  signed,  ''A.  W.  Shirey;" 
it  was  addressed  to  Mrs.  Mai  Sparks  Briant, 
Hope,  Arkansas,  and  in  addition  to  the  post- 
mark of  Mintum,  there  was  printed  on  the 
envelope,  "A.  W.  Shirey,  General  Merchan- 
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diae,  Minturn,  AxkansaiS;*'  the  envelope  con- 
tained a  twenty-dollar  bill;  later  on  during 
the  year  I  received  two  other  letters  post- 
marked Mintum,  these  letters  arriving  while 
I  was  [541]  at  Harrisburg,  Arkansas,  and 
the  postmark  on  the  letter  at  Harrisburg 
was  a  day  later  than  the  postmark  of  Min- 
turn;  these  letters  were  received  by  me  in 
due  course  of  mail  and  bore  the  signature, 
«A.  W.  Shirey." 

After  I  received  the  first  letter  above  re- 
ferred to,  I  made  an  appointment  with  Ma- 
dame Rupert,  a  fortune  teller  of  Little  Rock, 
and  procured  from  her  some  letters  signed 
by  A.  W.  Shireyj.  after  securing  the  letters, 
I  mailed  them  to  Mr.  6hirey  at  Minturn, 
Arkansas. 

It  was  shown  to  the  satisfaction  of  the 
court  that  the  letters  above  referred  to  had 
been  lost  and  copies  of  them  were  admitted  in 
evidence.  They  were  written  on  a  typewriter, 
and  are  as  follows: 

"A.  W.  Shirey,  General  Merchandise. 

"Minturn,  Arkansas. 

"Dear  Sweet  Niece  May:    I  send  you  20.00 

com  if  you  will  Try  what  I  wrote  you  I  will 

pay  you  $6000.00  fore  your  service  And  if 

you  Success  i  Will  pay  you  duble  That,     it 

is  not  A  big  fee xx i  will  pay 

you  duble  that,  it  is  not  a  big  fee  fore  I 
have  paid  that  much  before.  I  Hope  the  dr, 
Will  not  care  fore  helping  me  eny  Thing  you 
want  To  write  since  your  Enitils  and  There 
will  be  no  Danger  1  Lookk  fore  you  at  Onct 
Bring  Hortence  to  i  love  Her  like  you. 

yours  Truly, 

"A.  W.  Shirey." 

''A.  W.  Shirey,  Qeneral  Merchandise. 
''Minturn,  Arkansas,  Sept.  15,  1909. 
"Dear  May:  I  Received  yours  of  the  8.  I 
have  been  out  on  the  Fars,  Estimating  The 
crops  For  A  bout  A  Week  past.  Is  why  I  did 
not  Acknowledge  Receipt  of  your  letter  soon- 
er. If  it  will  not  In  convenience  You  I  will 
be  glad  to  have  you  Gall  Mabe  Hortence  Can 
Eat  out  of  the  Skillet  A  time  or  two  If  she 
Still  like  it  i  want  to  settle  with  you  when 
you  can  come.  We  find  that  the  cotton  here 
wil  average  no  more  than  7.  OR  800  lbs. 
The  come  is  AN  average  Crop. 

"A.  W.  Shirey.' 
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[542]  "A.  W.  Shirey,  General  Merchandise. 
"Minturn,  Arkansas,  Dec.  23,  1909. 

'Dear  niece:  I  did  want  you  come  and 
spend  Christmas  with  me  So  we  Gould  fix 
us  Business  but  i  am  afrade  it  will  note  be 
safe  for  you  to  come,  it  Greaves  my  sould 
That  I  am  fixed  as  I  Am  but  it  Seams  to  be 
my  Destiny.  It  may  End  sometime  if  it  dont 
i  Will  hope  you  are  always  Gomef  or  table  and 
faapy  If  1  go  first  you  will  not  want  fore 
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nuthing  fore  you  and  hortence  Are  Like  my 
childred  you  Did  what  no  lawyer  could  or 
would  do  for  Me  It  is  worth  more  Than  I 
tole  you  i  Would  pay,  Mabe  you  can  meet 
Me  in  St.  Louis  when  i  go  to  buy  spriiig 
Goods  and  we  can  settle  then,  I  Will  give  you 
$5,000  Then  any  way  and  mabe  can  pay  you 
the  other  $5,000.00  too  I  mean  for  to  pay 
much  More  than  This  when  my  trouble  ends. 
The  more  hapiness  in  the  world  The  Better  is 
is  fore  The  World  and  all  in  it. 

Yours  truly, 

"A.  W.  Shirey." 

R.  E.  Jones  testified,  in  substance,  as  fol- 
lows: Mr.  Shirey,  some  time  in  April  or 
May,  1909,  told  me  that  the  plaintiff  had 
procured  some  letters  or  papers  for  him,  and 
that  he  was  going  to  pay  her  well  for  it;  he 
said,  "If  she  had  not  gotten  those  papers  I 
would  have  been  a  ruined  man,  and  probably 
would  have  lost  my  life." 

Mrs.  R.  E.  Jones  testified,  in  substance, 
as  follows:  "Mr.  Shirey  invited  me  over  to 
see  Mrs.  Briant  one  afternoon  while  she  was 
visiting  him.  When  I  started  to  leave  Shirey 
said  he  had  employed  her  to  do  some  work 
for  him,  that  an  old  lady  had  taken  a  bunch 
of  letters  from  him,  and  that  if  they  succeed- 
ed in  getting  them  back  he  would  give  her 
$10,000." 

The  plaintiff,  being  recalled,  stated  that 
the  claim  she  filed  in  the  probate  court  was 
sworn  to  by  her  before  a  notary  public  and 
was  prepared  by  E.  L.  Jacobs.  Other  testi- 
mony will  be  stated  or  referred  to  in  the 
opinion.  The  jury  returned  a  verdict  for 
the  plaintiff  for  the  full  amount  sued  lor 
and  the  defendant  has  appealed. 

H.  L.  Ponder,  Stuckey  d  Btuckey  and 
Camphell  d  Suits  for  appellant. 

L.  0.  Going  for  appellee. 

[545]  Habt,  J.  (after  stating  the  foots), — 
It  is  contended  by  counsel  for  the  defendant 
that  the  court  erred  in  giving  instruction 
No.  3,  which  is  as  follows:  "Before  you  can 
find  for  the  plaintiff  in  this  case,  you  must 
find  from  a  preponderance  of  the  evidence 
that  A.  W.  Shirey  employed  plaintiff  to  ob- 
tain possession  of  certain  letters  belonging 
to  him  which  one  Madame  Rupert  had  in 
her  possession,  and  that  said  letters  were  not 
to  be  used  or  suppressed  as  evidence  by  the 
said  A.  W.  Shirey  to  enable  him  to  win  any 
suit  there  pending  or  contemplated  to  be 
brought,  or,  if  to  be  used,  the  plaintiff  had 
no  knowledge  or  information  of  such  intend- 
ed use,  and  that  said  A.  W.  Shirey  agreed  to 
pay  to  plaintiff  the  sum  of  ten  thousand  dol- 
lars for  her  services  in  procuring  or  recover- 
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ing  the  possession  of  the  said  letters  and  de- 
livering the  same  to  him;  and  that,  in  pur- 
suance of  said  contract,  plaintiff  did  procure 
from  said  Madame  Rupert  the  possession  of 
the  letters  so  desired  by  the  said  A.  W. 
Shirey  and  did  deliver  the  same  to  him." 

(1)  On  the  former  appeal,  which  is  the 
law  of  the  case,  the  court  said:  ''Applying 
that  principle  to  this  case,  if,  as  the  testi- 
mony shows,  the  appellee,  Mrs.  Briant,  en- 
tered into  a  contract  with  Shirey  to  procure 
evidence  to  win  his  divorce  case,  or  to  se- 
cure the  possession  of  the  letters  for  the 
purpose  of  preventing  their  use  against  him 
as  testimony  in  the  divorce  case,  the  contract 
was  illegal  and  void  and  cannot  be  recovered 
upon.  If,  on  the  other  hand,  the  procure- 
ment of  the  letters  was  the  only  service 
[546]  to  be  performed  by  her,  and  she  was 
unaware  of  any  unlawful  or  immoral  pur- 
pose on  the  part  of  Shirey  in  obtaining  pos- 
session of  the  letters,  and  undertook  for  a 
consideration  to  obtain  possession  of  the  let- 
ters which  he  had  written  and  delivered  to 
Madame  Rupert,  then  the  contract  was  not 
illegal.  In  other  words,  if  the  only  purpose 
was  to  recover  the  letters  without  any  design 
on  his  part,  known  to  her,  to  suppress  them, 
and  if  the  agreement  did  not  embrace  an  im- 
dertaking  to  procure  evidence  to  win  the  di- 
vorce case,  then  it  was  a  valid  contract." 

"There  is  some  testimony  indicating  that 
Shirey  feared  the  letters  might  be  used  in 
a  criminal  prosecution  against  him  for  un- 
lawful use  of  the  mails,  and  if  it  was  shown 
that  it  was  his  purpose  to  get  possession  of 
the  letters  to  suppress  them  as  evidence,  and 
that  appellee  was  aware  of  and  participated 
in  that  design,  then  the  contract  would  be 
void.  But,  if  Shirey  merely  endeavored  to 
get  the  letters  back  to  prevent  them  being 
unlawfully  mailed  to  his  wife,  then  it  would 
be  an  innocent  design  and  would  not  avoid 
the  contract."  Josephs  v.  Briant,  108  Ark. 
171,  157  S.  W.  136. 

Again,  counsel  for  the  defendant  contend 
that  the  jiidgment  should  he  reversed  be- 
cause the  court  gave  instruction  No.  4,  which 
is  as  follows:  "If  you  find  from  the  evidence 
that  the  plaintiff  agreed  to  procure  or  re- 
cover the  possession  of  letters  which  Madame 
Rupert  had  in  her  possession,  desired  by  said 
A.  W.  Shirey,  and  if  you  further  find  from 
the  evidence  that  said  letters  were  to  be  used 
in  any  lawsuit  then  pending  or  contemplated 
to  be  brought,  then  the  contract  between 
plaintiff  and  said  A.  W.  Shirey  was  void,  as 
against  public  policy,  and  she  cannot  recov- 
er, provided  you  further  find  from  the  evi- 
dence that  at  the  time  of  her  employment 
she  knew  that  said  letters  were  to  be  so  used 
or  suppressed." 

The  specific  portion  of  the  instruction  to 
which   objection   was    made   is   as   follows: 
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Provided,  you  further  find  from  the  evi- 
dence that  at  the  time  of  her  employment 
she  knew  that  said  letters  were  to  be  so  used 
or  suppressed." 

[547]  This  instruction  was  in  accord  with 
the  law  announced  in  the  former  appeal. 
There  the  court  said:  "In  other  words,  if 
the  only  purpose  was  to  recover  the  letters, 
without  any  design  on  his  (Shirey's)  part, 
known  to  her  (plaintiff),  to  suppress  them, 
and  if  the  agreement  did  not  embrace  an  un- 
dertaking to  procure  evidence  to  win  the  di- 
vorce case,  then  it  was  a  valid  contract." 

(2)  It  is  next  contended  that  the  court 
erred  in  giving  instruction  No.  8,  which  is 
as  follows:  "If,  however,  yon  find  from  a 
preponderance  of  the  evidence  that  plaintiff 
was  employed  by  the  said  A.  W.  Shirey  to 
procure  possession  of  certain  letters  which 
were  then  in  the  possession  of  one  Madame 
Rupert,  and  that  said  Shirey  agreed  to  pay 
her  the  sum  of  ten  thousand  dollars  for  pro- 
curing or  obtaining  the  possession  of  same 
and  delivering  same  to  hin^  and  you  further 
find  that  said  letters  were  not  to  be  used  as 
evidence  in  any  suit  then  pending  or  contem- 
plated to  be  brought,  and  that  she  was  not 
employed  to  secure  evidence  which  would  en- 
able him  to  win  any  suit  then  pending  or 
contemplated  to  be  brought,  then  you  will 
find  for  the  plaintiff." 

It  is  insisted  that  the  instruction  is  er- 
roneous because  it  does  not  make  anv  refer- 
ence  whatever  to  the  suppression  of  evidence. 
It  will  be  noted,  however,  that  the  other  in- 
structions given  in  behalf  of  the  plaintiff 
specifically  told  the  jury  that  the  plaintiff 
could  not  recover  if  she  knew  that  the  letters 
recovered  by  her  for  Mr.  Shirey  were  to  be 
suppressed  as  evidence  by  him  in  his  divorce 
suit  between  him  and  his  wife. 

The  instructions  given  at  the  request  of  the 
defendant  also  contain  this  qualification,  and 
it  is  insisted  that  the  instruction  is  errone* 
ous  on  the  ground  that  it  is  contradictory 
to  the  other  instructions.  If  the  instruction 
on  the  part  of  the  defendant  had  contained 
a  qualification  in  regard  to  the  auppressioo 
of  evidence  and  none  of  the  instructions  given 
on  the  part  of  the  plaintiff  had  contained 
such  qualification,  there  would  be  much  force 
in  the  contention  of  counsel  for  the  defend- 
ant. Inasmuch,  however,  as  all  the  other  in- 
structions given  at  the  request  [548]  of  the 
plaintiff  contained  this  qualification,  it  is 
evident  that  the  omission  of  it  in  the  in- 
struction now  complained  of  was  an  over- 
sight on  the  part  of  the  court,  and  should 
have  been  made  the  subject  of  a  specific  ob- 
jection. No  specific  objection  having  been 
made  to  the  instruction,  counsel  for  the  de- 
fendant is  not  now  in  a  position  to  oompUiii 
of  it.  The  court's  attention  should  have  been 
called  to  it  by  a  specific  objection,  and  if  the 
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court  should  then  have  refused  to  correct  it» 
it  would  have  been  reversible  error.  They 
failed  to  make  a  specific  objection  and  we  are 
of  the  opinion  that  the  judgment  should  not 
be  reversed  on  that  account. 

See,  to  the  same  effect,  St.  Louis,  etc.  R. 
Co.  V.  Carter,  93  Ark.  589,  126  S.  W.  99; 
St.  Louis,  etc.  R.  Co.  v.  Puckett,  88  Ark. 
204,  114  S.  W.  224. 

(3)  It  is  insisted  that  the  court  erred  in 
permitting  the  postmaster  at  Minturn,  Ar- 
kansas, to  testify  to  the  fact  that  A.  W. 
Shirey  sent  a  registered  letter  to  the  plaintiff 
at  Hope,  Arkansas.  It  was  shown  by  the 
postmaster  that  he  kept  a  record  of  all  let- 
ters registered  by  him,  but  that  it  was 
against  the  regulations  of  the  United  States 
postoffice  d^artment  to  take  these  records 
out  of  the  office.  The  postmaster  was  per- 
mitted to  testify  that  A.  W.  Shirey  sent  a 
registered  letter  to  the  plaintiff  at  Hope, 
Arkansas,  on  the  26th  day  of  April,  1909. 
The  postmaster  himself  registered  the  letter 
and  had  personal  knowledge  of  the  fact  that 
Mr.  Shirey  mailed  the  letter  to  the  plaintiff 
at  Hope,  Arkansas.  There  was  no  error  in 
I>ermitting  him  to  testify  about  matters  of 
which  he  had  personal  knowledge. 

(4)  Counsel  for  the  defendant  insist  that 
the  court  erred  in  permitting  J.  N.  Childers 
and  other  witnesses  to  testify  as  to  A.  W. 
Shirey's  method  of  constructing  a  letter  on 
the  typewriter,  etc.  Childers,  and  other  wit- 
nesses on  this  question,  testified  that  Shirey 
was  an  illiterate  man,  and  had  a  peculiar 
way  of  spelling  words  and  of  arranging  them 
in  letters  he  wrote  on  the  typewriter  or  oth- 
erwise. They  were  well  acquainted  with  his 
methods  [549]  of  writing  and  testified  that 
the  letters  introduced  in  evidence  and  which 
bore  his  signature  were  written  by  him. 
This  was  competent  evidence.  It  is  well 
known  that  many  people,  especially  illiter- 
ate people,  have  a  peculiarity  in  spelling  and 
in  the  construction  of  their  sentences,  which 
is  noticeable.  The  witnesses  testified  that 
tiiey  were  familiar  with  Mr.  Shirey's  method 
of  writing  and  constructing  his  sentences, 
and  the  testimony  was  admissible  as  tending 
to  prove  that  the  letters  examined  by  the 
witnesses  were  written  by  Shirey.  Of  course, 
the  jury  were  the  judges  of  the  probative 
force  to  be  given  the  testimony. 

(5)  Counsel  next  contend  that  it  was  er« 
ror  to  permit  copies  of  the  letters  to  be  in- 
troduced instead  of  the  letters  themselves. 
It  was  shown  that  the  letters  were  not  in 
the  possession  of  the  plaintiff  or  of  her  coun- 
sel. Counsel  for  the  defendant  also  testified 
that  they  did  not  know  what  had  become  of 
the  letters.  It  was  shown  that  the  letters 
were  present  at  the  first  trial  and  were 
turned  over  to  the  stenographer  to  be  copied 
into  the  bill  of  exceptions.    Both  stenograph- 
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ers  who  were  used  at  the  trial  testified  that 
they  did  not  know  what  had  become  of  the 
letters,  and  that  they  were  not  then  in  their 
possession.  The  evidence  before  the  court 
fully  established  that  the  letters  were  lost 
and  there  was  no  error  in  introducing  copies 
of  them.  The  first  and  third  lettei's  intro- 
duced were  signed  on  the  typewriter  and  the 
second  was  signed  with  pen  and  ink.  It. was 
shown  by  witnesses  who  saw  the  letter  at 
the  first  trial  that  it  bore  the  genuine  signa- 
ture of  A.  W.  Shirey. 

(6)  It  is  finally  insisted  by  counsel  for 
the  defendant  that  the  testimony  of  the  plain- 
tiff was  incompetent  because  it  involved  a 
transaction  with  the  deceased  Shirey.  This 
we  consider  the  most  important  question  in 
the  whole  case.  Our  Constitution,  Schedule, 
section  2,  provides  that  in  civil  actions  no 
witness  shall  be  excluded  because  he  is  a 
party  to  the  suit  or  interested  in  the  issue 
to  be  tried,  provided  that  in  actions  by  or 
against  executors,  administrators  or  guard- 
ians, in  which  judgment  may  be  [550]  ren- 
dered for  or  against  them,  neither  party  shall 
be  allowed  to  testify  against  the  other  as 
to  any  transactions  with  or  statements  of 
the  testator,  intestate  or  ward,  unless  called 
to  testify  thereto  by  the  opposite  party." 

On  the  former  appeal  certain  testimony 
given  by  the  plaintiff,  and  which  was  copied 
into  the  statement  of  facts,  was  held  to  be 
erroneously  admitted  because  it  contravened 
this  clause  of  the  Constitution.  But  after  a 
careful  consideration  of  the  testimony  intro- 
duced on  the  retrial  of  the  case,  we  are  of 
the  opinion  that  the  testimony  admitted  is 
free  from  that  objection.  Here  the  plaintiff 
testified  that  she  received  three  letters  signed 
"A.  W.  Shirey,"  and  that  one  of  them  con- 
tained a  twenty  dollar  bill;  that  the  letters 
were  postmarked  at  Minturn,  Arkansas,  and 
that  the  envelopes  had  on  them  what  pur- 
ported to  be  the  printed  letterhead  of  A.  W. 
Shirey,  and  were  received  by  her  in  due 
course  of  mail. 

If  Mr.  Shirey  were  alive,  he  could  not  con- 
tradict the  fact  that  she  received  the  letters 
and  that  one  of  them  contained  a  twenty 
dollar  bill;  he  could  only  testify  that  he  did 
not  mail  the  letters  to  her.  We  hold  that 
the  admitted  testimony  was  not  a  transac- 
tion with  the  deceased  within  the  meaning  of 
the  clause  of  the  Constitution  above  quoted. 
It  must  be  admitted  that  the  question  is  not 
free  from  doubt,  but  we  are  of  the  opinion 
that  the  objection  to  the  testimony  is  met 
by  the  reasoning  of  the  court  in  the  case  of 
Daniels  v.  Foster,  26  Wis.  686.  In  that  case, 
in  regard  to  a  precisely  similar  contention, 
the  court  said: 

"The  question  is,  whether,  after  the  deati) 
of  the  writer,  it  is  competent  for  the  party 
who  receives  a  letter  at  a  distant  place  to 
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which  it  is  addressed  to  testify  to  such  re* 
ceipt.  The  deceased  party  could  not,  from 
the  nature  of  the  transaction,  have  made  any 
directly  contradictory  statement.  He  was 
a  party  to  the  transaction,  but  not  an  im- 
mediate party,  at  least  to  that  part  of  it 
concerning  which  the  proof  is  offered.  The 
fact  to  be  proved  is  not  one  of  which  he  had 
any  positive  knowledge,  [551]  or  which  he 
could,  if  living,  have  positively  denied.  He 
could  deny  it  indirectly  or  by  inference  only, 
by  denying  that  he  ever  wrote  the  letter. 
But  this  would  be  testimony  to  another  fact 
or  point,  as  to  which  it  is  not  proposed  to 
examine  the  living  party,  and  which  he  has 
no  positive  knowledge.  It  is  in  the  nature 
of  circumstantial  evidence  so  far  as  the  tes- 
timony of  the  living  party  goes;  and  the 
question  is,  whether  he  can  t^tify  to  a  cir- 
cumstance transpiring  in  the  absence  of  the 
deceased,  and  of  which  the  deceased  had  no 
knowledge  and  could  not  disprove  except  by 
denying  the  principal  fact  which  the  circum- 
stance tended  to  prove,  or  by  testifying  to 
some  other  distinct  fact  or  circumstance 
which  would  have  an  opposing  or  contra- 
dictory tendency  and  effect.  The  statute  for- 
bids the  examination  of  a  party,  in  his  own 
behalf,  in  respect  to  any  transaction  or  com- 
munication had  personally  by  such  party 
with  a  deceased  person,  against  parties  who 
are  executors,  administrators,  etc.,  of  the  de- 
ceased. Laws  of  1868,  chapter  176.  The 
case  does  not  seem  to  come  within  the  lett^ 
of  the  statute,  and  yet  the  communication 
was  in  some  sense  personal.  But  the  personal 
transaction  or  communication  of  the  statute, 
no  doubt,  means  a  transaction  or  communi- 
cation face  to  face,  or  by  the  parties  in  the 
actual  presence  and  hearing  of  each  other. 
In  every  such  case  the  statute  excludes  the 
testimony  of  the  living  party,  upon  the  ob- 
viously wise  and  just  ground  that  his  ad- 
versary, whose  cause  of  action  or  defense 
survives,  and  who  was  possessed  of  equal 
knowledge;  and  was  equally  capable  of  testi- 
fying to  what  the  transaction  or  communica- 
tion really  was,  has  been  removed  by  death, 
and  so  cannot  confront  the  survivor,  or  give 
his  version  of  the  affair,  or  expose  the  omis- 
sions, mistakes  or  perhaps  falsehoods  of  such 
survivor.  The  temptation  to  falsehood  and 
concealment,  in  such  cases,  is  considered  too 
great  to  allow  the  surviving  party  to  testi- 
fy in  his  own  behalf.  The  law  has,  therefore^ 
wisely  excluded  him.  But  this  reason  for 
the  exclusion  is  not  applicable  to  the  present 
case,  at  least  not  fully  applicable.  Could  we 
know  that  Mr.  Fox,  if  living,  would  testify 
[552]  that  he  never  wrote  the  letter  in  ques- 
tion— that  it  was  a  forgery — ihea  indeed 
there  would  seem  to  be  strong  reason  for 
excluding  the  testimony.  But  we  do  not  and 
can  not  know  this,  and  it  is  only  by  assuming 


the  suppositious  character  of  the  letter,  and 
thai  Mr.  Fox  would  have  so  testified,  that 
any  appearance  of  hardship  exists.  Had  Mr. 
Fox  survived,  this  controversy  might  never 
have  arisen.  He  might  have  acknowledged 
the  genuineness  of  the  letter,  which  is  now 
the  subject  of  such  doubt  and  conflict  of  opin- 
ion, and  might  have  freely  forwarded  the  dis- 
charge therein  spoken  of.  We  can  not  say 
what  he  would  have  said  or  done  respecting 
this  now  perplexing  question^  and  cannot 
indulge  in  any  presumption  either  way, 
which  shall  influence  its  determination.  Hie 
statute  does  not,  unless  by  an  interpretation 
obviously  more  liberal  than  its  language  and 
the  plain  intent  of  Legislature  will  admit,  ex- 
clude the  testimony  of  these  defendants;  and 
so  we  must  hold  that  it  was  admissible,  and 
must  be  considered  upon  the  question  under 
consideration." 

To  the  same  effect  see  Scarborough  v. 
Blackman,  108  Ala.  656, -IS  So.  7S5;  Britt  v. 
Hall,  116  la.  664,  90  N.  W.  340;  Sawyer  v. 
Choate,  92  Wis.  633,  66  N.  W.  689;  Sim- 
mons V.  Havens,  101  N.  Y.  427,  5  N.  E.  73. 
See  also  note  21  Ann.  Cas.  1216,  where  au- 
thorities on  both  sides  of  the  subject  are  re- 
viewed. 

After  the  jury  had  retired,  but  before  it 
reached  a  verdict,  it  returned  into  court,  and 
the  court,  over  the  objections  of  the  defend- 
ant, further  instructed  the  jury  orally  as 
follows : 

'*The  plaintiff  in  this  ease  sues  on  an  al- 
leged contract  with  the  deceased  A.  W. 
Shirey.  The  account  filed  in  the  probate 
court  and  the  affidavit  thereto  can  only  be 
considered  by  you  in  determining  what  the 
contract,  if  there  was  one  between  the  plain- 
tiff and  A.  W.  Shirey,  was  .  .  .  can 
only  be  considered  in  determining  what  the 
contract  was.  And  if  you  find  there  was  a 
ralid  contract  between  A.  W.  Shirey,  the  de- 
ceased, and  the  plaintiff  in  this  case,  you 
will  have  nothing  at  all  to  do  with  the  mat- 
ters [553]  set  forth  in  the  account,  nor  to 
consider  it,  and  can  only  be  considered  by 
you  in  determining  what  the  contract  really 
was." 

The  defendant  requested  the  court  to  give 
each  of  the  following  written  instruments, 
to  wit: 

^'A.  The  itemized  account  is  the  foundation 
of  the  plaintiff's  ease." 

"B.  The  itemized  account  is  in  evidence  in 
this  case  and  is  to  be  comidered  by  you  with 
all  the  other  evidence  in  the  case." 

"C.  All  of  the  instructions  in  the  case  are 
to  be  considered  by  you  as  a  whole  and  aa 
applicable  to  such  different  parts  or  phrases 
of  the  case  as  you  may  find  from  the  evidence 
to  be  the  facts  in  the  case." 

Hie  court  refused  to  give  instmetioii  A, 
bat  gave  instructions  B  and  C. 
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Thereupon,  the  court  gave  to  the  jury  a 
written  instruction  No.  D.    It  is  as  follows: 

"The  plaintiff  in  this  case  sues  on  an  al- 
leged written  contract  with  the  deceased,  A. 
W.  Shirey.  The  accoimt  filed  in  the  probate 
court  and  the  affidavit  thereto  can  only  be 
considered  by  you  in  determining  what  the 
contract,  if  there  was  one  between  the 
plaintiff  and  A.  W.  Shirey,  was.  And,  if 
you  find  there  was  a  valid  contract  between 
A.  W.  Shirey,  deceased,  and  the  plaintiff  in 
this  case,  you  will  have  nothing  to  do  with 
the  matters  set  forth  in  the  account,  and  it 
can  only  be  considered  by  you  in  determin- 
ing what  the  contract  really  was.". 

(7-8)  Counsel  for  defendant  first  insists 
that  the  court  committed  reversable  error  in 
giving  an  oral  instruction  when  they  had 
requested  that  it  be  reduced  to  writing.  It 
will  be  noted  that  in  practically  the  same 
connection  the  court  gave  instruction  No.  D, 
which  was  reduced  to  writing.  The  oral  in- 
struction and  instruction  No.  D  are  in  all 
essential  respects  the  same,  and  we  cannot 
see  how  the  defendant  was  prejudiced  by  the 
action  of  the  court  in  giving  the  oral  in- 
struction. The  instruction  was  in  other  re- 
spects correct,  and  in  connection  with  the 
other  instructions  submitted  the  case  to  the 
[664]  jury  on  the  principles  of -law  decided 
on  the  former  appeal.  The  account  filed  at 
the  instance  of  the  plaintiff  was  competent 
evidence  as  tending  to  show  that  the  plain- 
tiff knew  that  the  letters  which  she  recovered 
from  Madame  Rupert  for  A.  W.  Shirey  were 
to  be  used  by  him  in  his  divorce  suit,  or  sup* 
pressed  as  evidence  therein.  The  concluding 
part  of  the  instruction  told  the  jury  that  it 
might  be  considered  by  them  in  determining 
what  the  contract  really  was.  By  which  was 
meant  that  it  could  be  considered  by  them  in 
determining  whether  the  plaintiff  knew  the 
letters  were  to  be  suppressed  as  evidence  or 
otherwise  used  for  the  benefit  of  A.  W. 
Shirey  in  his  divorce  suit. 

We  find  no  prejudicial  errors  in  the  record 
and  the  judgment  will  be  affirmed. 


NOTE, 

Competeney  9t  Interested  Witness  to 
Testify  as  to  Letter  Passing  betweeA 
Him  and  Porson  Sinee  Deooased. 

» 

The  decision  in  Bryan  t.  Palmer,  83  Kan. 
298,  21  Ann.  Cas.  1214,  has  been  followed  in 
a  recent  case  in  the  same  jurisdiction. 
Dillon  V.  Gray,  87  Kan.  129,  123  Pac.  878. 
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In  that  case  it  was  held  that  an  interested 
witness  might  testify  that  he  received  cer- 
tain letters  from  a  decedent.  The  court  said: 
"The  plaintiffs  testified  to  the  receipt  of  the 
letters  addressed  to  them  in  Alabama,  post- 
marked in  Kansas,  and  that  in  their  opin- 
ion the  letters  were  in  the  handwriting  of 
Andrew  Gray.  This  was  competent.  If  he 
had  been  living  he  could  not  have  testified 
that  plaintiffs  did  not  receive  letters  so 
postmarked,  or  that  in  their  opinion  the 
handwriting  was  not  his.  This  is  said  to  be 
one  of  the  tests  as  to  whether  or  not  the 
matter  is  a  transaction  within  the  statute. 
A  case  exactly  in  point  is  Bryan  v.  Palmer, 
88  Kan.  298,  21  Ann.  Cad.  1214,  111  Pac. 
443."  See  to  the  same  effect  the  reported 
case.  But  see  Kennedy  v.  Butler,  16  Ga. 
App.  41,  84  S.  E.  499,  wherein  it  was 
said,  in  the  syllabus  by  the  court,  that  an 
interested  witness  could  not  testify  that  a 
certain  letter  was  delivered  to  him  by  the 
decedent,  because  such  testimony  was  pro- 
hibited by  Georgia  Civil  Code,  §  5858  (1), 
providing  as  follows:  "When  any  suit  is 
instituted  or  defended  by  a  person  insane  at 
time  of  trial,  or  by  an  indorsee,  assignee, 
transferee,  or  by  the  personal  representative 
of  a  deceased  person,  the  opposite  party  shall 
not  be  admitted  to  testify  in  his  own  favor 
against  the  insane  or  deceased  person,  as  to 
transactions  or  communications  with  such 
insane  or  deceased  person." 

It  has  been  held  that  an  interested  witness 
may  not  testify  as  to  the  contents  of  a  lost 
letter  claimed  to  have  been  written  by  the 
witness  to  the  decedent.  In  re  Rohrig,  176 
Mich.  407,  142  N.  W.  561,  wherein  the  court 
said:  "The  executrix  was  served  with  notice 
to  produce  a  letter  claimed  to  have  been 
written  by  claimant  to  the  deceased,  and  re- 
ferred to  in  the  letter  of  October  25th.  She 
testified  that  she  was  unable  to  find  such  a 
letter,  and  while  claimant  was  on  the  wit- 
ness stand  he  was  asked  to  state  the  contents 
of  the  letter.  It  was  objected  to  as  stating 
matters  equally  within  the  knowledge  of  the 
deceased,  and,  upon  the  objection  being  sus- 
tained, an  exception  was  taken,  and  error  is 
assigned  upon  this  ruling  of  the  court.  This 
ruling  was  correet,  as  clearly,  this  would 
come  within  the  terms  of  Act  No.  30  of  the 
Public  Acts  of  1903  (5  How.  Stat.  [2d  ed.] 
§  12856).  The  dainmnt  is  testifying  in 
support  of  his  claim,  and  the  cause  is  being 
defended  by  the  personal  representative  of 
the  deceased.  The  matter,  if  true,  must  have 
been  equally  within  the  knowledge  of  the 
deceased  person.' 


>9 


748 


CIT£  THIS  VOL.  ANN.  CAS.  1916E. 


V. 


Oklahoma  Supreme  Court — ^August  25,  1914. 


44  Olcla,  32,'  142  Pac.  1036, 


Contraota  ^  Tima  af  Eaaanoe  of  CaA- 
tract. 

While  under  section  876,  St.  Okla.  1890 
(section  968,  Rev.  Laws  1910),  no  particular- 
form  of  expression  is  necessary  to  make  it 
so,  time  is  never  considered  of  the  essence 
of  a  contract  unless  expressly  so  provided  by 
the  terms  thereof. 

[See  6  R  C.  L.  tit.  Contracts,  p.  984.] 

Bnildins  Contract  —  RaooTer7  for  Sub- 
stantial Performance. 

A  contractor  and  builder  who  has  in  good 
faith  endeavored  to  perform  all  that  is  re- 
quired of  him  by  the  terms  of  his  contract 
for  the  construction  of  a  building,  and  has 
in  fact  aubstantially  performed  the  same,  is 
ordinarily  entitled  to  sue  upon  his  contract 
and  recover  the  contract  price,  less  proper  de- 
ductions therefrom  on  account  of  omissions, 
deviations,  and  defects  chargeable  to  hinv 
especially  where  the  owner  occupies  and  uses 
such  building. 

[See  134   Am.   St.  Rep.  678.] 

Waiver    of    Defeota    —    Acceptance    of 
Buildinc. 

Mere  occupancy  and  use  of  a  building  by 
the  owner  does  not,  as  a  matter  of  law,  con- 
stitute an  acceptance  of  the  work  of  con- 
struction and  a  waiver  of  nonperformance  by 
the  builder  of  the  stipulations  in  the  contract 
and  does  not  ordinarily  justify  inference  of 
acceptance  as  a  fact. 

[See  15  Ann.  Cas.  972.] 

Same. 

Mere  part  payment  by  the  owner  for  the 
construction  of  a  building,  whether  with  or 
without  Imowledge  of  the  builder's  failure  to 
perform  the  contract,  does  not,  as  a  matter 
of  law,  constitute  an  acceptance  of  the  work 
of  construction  and  a  waiver  of  such  failure 
to  perform,  unless,  perhaps,  to  the  extent  of 
such  pa3nnent  with  such  knowledge  where 
such  acceptance  and  waiver  is  consistent 
with  all  the  pertinent  facts  in  the  case. 

Measure     of     Daniages     for     DefectiTC 
Performance. 

Where  a  contractor  and  builder  had 
breached  his  contract  by  minor  and  slight 
omissions,  deviations,  and  defects  in  the  con- 
struction of  a  buildings  when  tested  by  the 
terms  of  the  contract,  the  owner's  measure  of 
damages,  under  section  2620,  St.  Okla.  1890 
(section  2852,  Rev.  Laws  1910),  is  such  an 
amount  as  will  compensate  him  for  all  the 
detriment  proximately  caused  thereby,  or 
which,  in  the  ordinary  course  of  things,  would 
be  likely  to  result  therefrom;  but  the  form 
in  which  this  measure  is  expressed  or  the 
rule  by  which  it  is  made  may  be  changed 


to  adapt  it  to  the  facta  in  the  case  on  trial, 
as  illustrated  in  the  body  of  the  opinion; 
and,  where  the  facts  warrant  it,  it  is  not 
error  to  instruct  that  such  measure  is  the 
difference  between  the  value  of  parts  not  so 
constructed  and  the  same  parts  if  they  had 
been  constructed  as  required  by  the  contract. 
[See  note  at  end  of  this  case.] 

WaiTcr  of  Nonperformance. 

Where  a  contract  for  the  construction  of 
a  building  requires  the  same  to  be  done  to 
the  satisfaction  of  the  owner  and  reservea 
to  him  the  right  without  the  duty  of  super* 
vision  and  direction,  his  acquiescence  in  or 
his  failure  to  object,  during  the  work  of  con- 
struction, to  minor  and  slight  omissions,  de- 
viations, and  defects,  of  which  he  has  knowl- 
^ge,  before  the  builder  has  abandoned  the 
work  to  him  as  completed  and  he  is  occupy- 
ing and  using  the  same,  will  ordinarily  and 
when  not  excused  be  regarded  aa  a  waiver  of 
such  nonperformance. 

Practical  Constmetion  of  Oontraat. 

In  a  contract  for  the  construction  of  a 
building,  where  there  is  an  exception  in  favor 
of  the  builder  of  "excavations  and  founda- 
tions complete  to  joist  line,^'  which  are  to 
be  "completed"  by  the  owner,  from  the  obli- 
gations of  the  builder,  the  builder  should 
supply  an  iron  railing  required  by  the  con- 
tract to  be  placed  above  the  joist  line  on  an 
outer  retaining  wall  of  a  light  and  air  space 
outside  the  bfe^ment,  but  he  is  not  required 
to  allow  the  owner  in  deduction  from  the 
contract  price  of  construction  the  cost  of 
stairways  leading  to  and  from  such  base- 
ment and  voluntarily  supplied  by  the  own- 
er, where  all  the  conduct  of  the  parties  during 
the  work  of  construction  shows  that  they 
construed  the  contract  as  requiring  the  owner 
to  supply  the  same. 

[See  6  R.  C.  L.  tit.  Contracts,  p.  852.] 
Same. 

Where  the  language  of  a  contract  is  un- 
certain and  the  parties  thereto,  by  their  sub- 
sequent acts  and  conduct,  have  shown  that 
they  construed  it  alike  and  within  the  pur- 
view of  the  constructions  permitted  as  possi- 
ble by  such  language,  the  courts  will  ordi- 
narily follow  such  iidopted  constructicm  aa 
the  correct  one. 

(Syllabus  by  court.) 

Error  to  County  Court,  Woods  county: 
BiGKi^  Judge. 

Action  on  building  contract.  J.  E.  Peoples, 
plaintiff,  and  John  Wiebener  et  al.,  defend- 
ants. Judgment  for  plaintiff.  Defendants 
bring  error.  The  facta  are  stated  in  the 
opinion.    MoDnnBD. 

A,  O,  Sutton  and  Samdor  J,  Vigg  for  plain- 
tiffs in  error. 
E.  W.  Snoddy  for  defendant  in  error. 

[33]  Thaokeb,  C— Plaintiffs  in  error  will 
be  designated  as  "defendants"  and  defendant 
in  error  as  "plaintiff,"  in  accord  with  their 
respective  titles  in  the  trial  court. 
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[34]  Plaintiff,  M  contractor  and  builder, 
sues  defendants,  as  owners  of  the  property, 
for  $Sfiii. SO,  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  January  13, 
1910,  until  paid,  as  a  balanoe  owing  for  the 
construction  of  a  business  building  at  Alra, 
Okla.,  imder  a  written  contract  which  re- 
quired defendants  to  pay  therefor  $8,917.00 
plus  proper  charges  for  "extras,"  which  plain- 
tiff alleges  amounted  to  $162.80.  The  con- 
tract specified  July  1,  1900,  as  the  time  when 
a  certain  portion  and  September  1,  1909,  as 
the  time  when  the  remainder  of  the  building 
should  be  completed,  subject  to  allowance  for 
delay  caused  by  the  "act,  neglect  or  any  de- 
fault of  the  owner,"  and  required  payment  to 
the  plaintiff  of  "$1,000.00  when  the  second 
floor  joists  are  in  place,  and  $1,000.00  when 
the  building  is  ready  for  the  finished  roof, 
$2,000.00  when  plastering  is  done,  and 
$1,000«00  when  the  first  floor  business  room 
is  ready  to  move  into,"  and  final  payment 
"within  30  days  after  this  contract  is  ful- 
filled, or  the  work  is  finished  as  hereinbe- 
fore provided."  The  plans  and  specifications, 
which  are  separately  signed  by  both  parties, 
were  made  by  the  plaintiff  and  are  referred  to 
in  the  other  portion  of  the  contract^  and  are 
clearly  a  part  of  the  same. 

All  material  was  to  be  furnished  and  all 
work  to  be  done  by  the  plaintiff  under  the 
supervision  and  to  the  satisfaction  of  de- 
fendants according  to  this  contract,  except 
that  it  provides  for  metal  ceiling,  specified 
portions  of  hardware,  and  a  granite  column 
to  be  furnished  by  owners,  and  further :  "Ex- 
cavations and  foundations  complete  to  joist 
line;  will  be  completed  to  joist  line  by  own- 
ers." Defendants,  by  answer,  in  effect  admit 
the  contract  as  above  stated,  but  deny  plain- 
tiff's allied  performance  and  claim  $1,543.00 
as  damages  caused  by  omissions,  deviations, 
and  defects  in  plaintiff's  work  of  construc- 
tion and  by  plaintiff's  failure  to  complete 
the  building  within  the  time  specified  in 
the  contract.  Plaintiff  replied  by  a  general 
denial  of  allegations  inconsistent  with  his 
petition. 

The  evidence  for  plaintiff  tended  to  show 
his  substantial  and  good-faith  performance  of 
his  aforesaid  contract  and  that  he  [85]  is 
entitled  to  charge  $164.05  for  "extras"  un- 
der the  contract,  subject  to  the  deductions 
hereinafter  stated. 

The  evidence  for  defendants  tended  to  show 
omission^  deviations,  and  defects  in  construc- 
tion which,  if  properly  chargeable  to  the 
plaintiff,  would  entitle  them  to  recoup  in 
damages  to  the  amount  of  $161  on  account 
of  23  vents  omitted  from  upper  rooms,  also 
$147  on  account  of  omitted  railing  and  base- 
ment steps,  also  showing  that  the  portion 
of  the  building  which  the  contract  redtes 
Rhould  have  been  first  eompleted  was  n6t  com- 


pleted until  October  25,  1900,  the  same  being 
of  the  rental  vatue  of  $75  per  month,  aiMi 
that  the  remaining  portion  of  the  building 
was  not  completed  until  November  1,  1909, 
the  same  being  of  the.  rental  value  of  $125 
p^  month. 

The  evidence  t^ided  to  show  several  delays 
chargeable  to  "the  act,  neglect  or  default  of 
the  owners;"  and,  although  it  seems  doubts 
ful  if  the  whole  delay  is  properly  imputable 
to  the  defendants  (the  owners),  it  is  possible 
that  the  state  of  the  evidence  would  have  war- 
ranted the  court  in  submitting  (as  was  done) 
this  entire  question  to  the  jury  even  if  time 
had  been  of  the  essence  of  the  contract. 

The  only  seriously  controver^^ed  questions 
seem  to  be:  (1)  As  to  whether  plaintiff 
ahoold  have  furnished  and  put  in  the  said 
steps  and  furnished  and  placed  the  said  rail- 
ing; (2)  as  to  whether  the  building  was 
eompleted  within  a  reasonable  time  after  al- 
lowing for  such  delay  as  is  chargeable  to  de- 
fendants; and  (8)  as  to  whether  defendants 
waived  their  right  to  insist  on  any  or  all  of 
the  23  vents  required  by  the  contract- 
plaintiff  testified  they  were  all  waived,  but 
defendants  testified  that  they  only  waived 
the  vents  upon  condition  of  strict  compliance 
by  plaintiff  with  all  the  other  requirements 
of  the  contract. 

It  does  not  appear,  even  from  their  own 
testimony,  that  defenditnts,  who  are  named 
in  the  contract  as  owners  and  permissible 
supervisors  and  directors  of  the  work  of  con- 
struction, made  any  serious,  if  any,  complaint 
as  to  the  manner  in  which  the  work  [36] 
of  construction  was  done  during  its  progress 
or  until  after  the  building  was  finally  left 
to  them  by  plaintiff  as  complete  and  after 
they  had  commenced  to  use  the  same,  or  until 
December  20,  1909,  when  defendants  made  the 
last  payment  they  have  made  to  plaintiff, 
unless  in  respect  to  the  said  railing,  which 
they  have  supplied  at  a  cost  of  $125,  and 
their  evidence  seems  uncertain  as  to  when 
they  made  complaint  as  to  this,  especially  as 
to  the  railing.  They  did  complain  in  re- 
spect to  a  v^it,  which  the  contract  apparently 
did  not  require,  in  a  lower  story  toilet,  and 
at  a  cost  of  $8  made  the  same  to  their  lik- 
ing. 

It  appears  that  the  jury  may  have  allowed 
defendants  $22.51  on  account  of  this  claim 
of  damages  in  the  way  of  rentals  for  de- 
lay, as  their  verdict  was  apparently  for 
that  amount  less  than  the  $954.06  which 
plaintiff  would  otherwise  have  been  entitled 
to  recover  as  principal  and  interest  to  date 
'of  verdict;  and  the  $161  for  omitted  vents 
should  have  been  allowed  or  disallowed  in 
whole,  according  as  the  jury  may  have  found 
defendants  did  not  or  did  waive  their  rights 
to  them,  while  the  item  of  $125  for  the  iron 
railing  involved  no  controverted  question  of 
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•fact  and  waa  a  question  of  law  upon  the  con- 
tract and  the  undisputed  -facts. 

The  court  gave  the  jury  written  instruc- 
tions to  which  there  were  no  exceptions  which 
are  presented  for-  our  consideration,  except 
that  it  is  here  objected  that  the  court  should 
not  have  instructed  the  jury  in  effect:  <1) 
That  the  contract  in  this  respect  was  ambig- 
uous and  so  as  to  permit  it  to  determine 
from  all  the  evid^ioe  wheilier  said  iron  rail- 
ing connected  with  the  basement  of  the  build- 
ing and  on  the  outside  of  the  building,  valued 
at  $125,  and  said  two  certain  stairways  lead- 
ing from  such  basement,  valued  at  $22,  all 
of  which  were  omitted  by  plaintiff  and  sup- 
plied by  defendants,  were -within  the  terms 
of  the  aforesaid  contract  between  the  par- 
ties; (2)  that  only  good  faith  and  substantial 
performance  was  required  of  plaintiff  under 
said  contract,  and  so  as  to  permit  plaintiff  to 
recover  the  contract  price,  lees  the  differ- 
ence bet\veen  the  value  of  these  omitted  or 
faultily  constructed  parts  if  they  had  been 
constructed  as  required  by  the  contract  and 
their  value  [37]  to  the  owner  of  the  build- 
ing as  they  were;  (3)  that  the  time  speci- 
fied for  the  completion  of  the  building  was 
not  of  the  essence  of  the  contract,  and  so 
as  to  not  allow  defendants  to  recover  for 
delay  in  completion  of  the  building  unless 
the  same  was  not  completed  within  a  rea- 
sonable time  after  allowing  for  delays  occa- 
sioned or  acquiesced .  in  by  defendants;  (4) 
so  as  to  require  the  jury  in  computing  de- 
fendants' damages,  if  any,  resulting  from  de- 
lay in  completing  the  building  to  ignore 
the  time  for  completion  specified  in  the  con- 
tract and  to  compute  the  damages  result- 
ing from  such  delay  from  such  time  as  plain- 
tiff was  reasonably  entitled  to  within  which 
to  complete  the  same;  and  (6)  that  if  the 
defendants,  or  either  of  them,  inspected  the 
work  of  construction  during  its  progress  and 
failed  to  object  to  or  acquiesced  in  appar- 
ent defaults  in  the  same,  the  defendants 
should  not  now  be  heard  to  complain  that 
same  was  not  done  according  to  contract. 

The  law  applicable  in  this  case  seems  to 
be  as  follows:  While  no  particular  form  of 
expression  is  necessary  to  make  time  of  the 
essence  of  a  contract  under  section  876,  St. 
Okla.  1890,  section  968,  Rev.  Laws,  1910, 
time  is  never  considered  of  the  essence  of  a 
c6ntract  unless  expressly  so  provided  by  the 
terms  thereof.  Puis  v.  Casey,  18  Okla.  142, 
92  Pao.  388;  Standard  Lumber  Go.  v.  Mil* 
ler,  etc.  Lumber  Co.  21  Okla.  617,  96  Pac, 
761;  .Cooper  v.  Ft.  Smith,  etc  R.  Co.  23 
Okla.  139,  99  Pac.  785.  And  it  se^ns  clear 
that  time  is  not  expressly  made  of  the  essence 
of  this  contract  by  its  own  terms,  and  it 
thus  appears  that  the  court  did  not  err  in 
this  respect. 

A  contractor  and  builder  who  has  in  good 
faith  endeavored  to  perform  all  that  is  re- 


quired of  him  by  the  terms  of  his  contract 
for  the  construction  of  a  building  and  has, 
in  fact,  substantially  performed  the  same,  al- 
though there  be  unintentional  omissions,  de- 
viations, and  defects  of  minor  and  alight 
importance  chargeable  to  him,  is  ordinarily 
entitled  to  sue  upon  his  contract  and  to  re- 
cover the  contract  price,  subject  to  proper 
deductions  theref rcnn  cm  account  of  such  fail- 
ures in  such  performance,  especially  where  the 
owner  occupies  and  uses  the  building;  and 
it  thus  appears  that  [38]  the  instructions  in 
this  respect  do  not  contain  error.  6  Cyc. 
64-^9,  and  cases  (ated  in  notes  thereto; 
Poeller  v.  Heintz,  137  Wis.  169,  118  N.  W. 
543,  24  L.R.A.{N.S.)  327,  and  notes  to  same; 
Burke  v.  Coyne,  188  Mass.  401,  74  N.  £. 
942;  EUiott  v.  Caldwell,  43  Minn.  357,  46 
K.  W.  845,  9  L.R.A.  52;  Anderson  ▼.  Todd, 
8  N.  D.  158,  77  N.  W.  599;  notes  at  pages 
259-261  to  Ludlow  Lumber  Co.  v.  S.ubling, 
115  Am.  St.  Rep.  254. 

Mere  occupancy  and  use  of  the  building  by 
the  owner  does  not  as  a  matter  of  law  con- 
stitute an  acceptance  of  the  work  of  con- 
struction and  a  waiver  of  the  nonperformance 
by  the  builder  of  the  stipulations  of  the  con- 
tract and  does  not  ordinarily  justify  any  in- 
ference of  acceptance  as  a  question  of  fact 
6  Cyc.  67-69;  Pope  v.  King,  108  Md.  37, 
69  Atl.  417,  16  L.R.A.(N.S.)  489,  and  notes, 
15  Ann.  Cas.  970,  and  notes  at  pages  972- 
975;  notes  at  pages  257-261  to  Ludlow  Lum- 
ber Co.  V.  Kuhling,  115  Am.  St.  Rep.  254. 

Mere  part  payment  by  tiie  owner  for  the 
construction  of  a  building,  with  or  without 
knowledge  of  the  builder's  failure  to  perform 
his  contract,  does  not  as  a  matter  of  law 
constitute  an  acceptance  of  the  work  of  con- 
struction and  a  waiver  of  such  failure  to 
perform,  unless,  perhaps,  to  the  extent  of 
such  payment  with  such  knowledge,  whexe 
such  acceptance  and  waiver  is  not  negatived 
by  any  other  facts  in  the  case,  but  is  consist- 
ent with  all  its  pertinent  facts.  6  Cyc 
69,  and  notes;  Ludlow  Lumber  Co.  v.  Kuhl- 
ing, supra,  and  notes  thereto. 

Under  section  2620,  St.  Okla  1890,  sec- 
tion 2852,  Rev.  Laws  1910,  where  a  contractor 
and  builder  has  breached  his  contract  by 
minor  and  slight  omissions,  deviations,  and 
defects  in  the  construction  of  a  building, 
tested  by  the  terms'  of  the  contract,  the  own- 
er's measure  of  damages  is  such  an  aniount 
OS  will  compensate  him  for  all  the  detri- 
ment proximately  caused  thereby,  or  which, 
in  the  ordinary '  course  of  things,  would  be 
likely  to  result  therefrom;  but  the  same  meas- 
ure may  be  embodied  in  different  forms  ol  ex- 
pression or  be  accomplished  by  one  or  more 
rules  adapted  under  tiie  facts  to  correctly  as- 
certain the  amount  which  [39]  this  statute 
declares  to  be  the  measure  of  daniagiea»  al- 
though unlike  the  statutory  measure  except 
in  operative  effect.    Thus,  at  pages  781-784 
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in  notes  to  Lambert  r.  Jenkins,  112  Va.  376, 
71  S.  E.  718,  Ann.  Caa.  1913B  778,  it  is 
shown  that  the  rule  for  ascertaining  the 
amount  of  damages  may  vary  with  the  facts 
of  the  particular  case,  as  by  allowing  (1) 
the  sum  necessary  to  make  the  building  con- 
form to  the  plans  and  specifications,  where 
this  can  be  done  without  any  or  considerable 
tearing  down  and  reconstructing,  (2)  the 
difference  between  the  value  of  the  building 
as  constructed  and  its  value  as  it  should 
have  been  constructed,  where  it  cannot  be 
made  to  conform  to  plans  and  specifications 
without  considerable  tearing  down  and  re- 
constructing, (3)  in  a  few  jurisdictions,  such 
sum.  as  is  required  to  make  the  building  con- 
form to  the  plans  and  specifications  regard- 
less of  whether  it.  is  necessary  to  tear  down 
and  reconstruct  part  of  the  work  already 
done  (which,  if  not  quite  so  appropriate, 
would  seem  to  give  the  same  result  as  the 
first  two  rules),  and  (4)  compensation  for 
resulting  injuries  to  property  or  for  depriva- 
tion or  impairment  of  beneficial  use,  as 
where  a  defective  roof  leaks  and  wets  the 
owner's  hay,  etc.,  and  where,  time  being  of 
the  essence  of  the  contract,  there  was  a  loss 
of  rentals.  And  it  thus  appears  that  the 
court's  instructions  as  to  the  measure  of 
damages  contain  no  substantial,  if  any,  error 
against  the  defendants. 

Nor  does  there  appear  to  be  reversible  error 
in  the  instruction  (which  may  be  subject  to 
some  criticism  as  to  form)  to  the  effect  that 
defendants  cannot  now  be  heard  to  complain 
of  omissions,  deviations,  and  defects  in  the 
work  of  construction  of  which  they  had 
knowledge  at  the  time  and  to  which  they 
made  no  objection  or  in  which  they  ac- 
quiesced, in  view  of  the  facts  in  this  case. 
They  reserved  to  themselves  the  right,  with- 
out the  duty,  to  supervise  and  direct  the  work 
of  construction;  and  the  contract  expressly 
required  that  the  same  should  be  done  to 
their  satisfaction.  A  failure  to  object  to,  or 
an  acquiescence  in,  a  nonperformance  of  the 
oontract  in  any  respect  in  question  here  would 
seem  to  be  an  expression  of  satisfaction  with 
faults  in  the  work  of  construction,  so  far  as 
the  same  was  within  their  knowledge,  [40] 
from  which  they  could  not,  in  the  absence 
of  excuse  therefor,  recede  after  the  contrac- 
tor had  abandoned  the  work  as  completed 
and  they  had  come  into  full  occupancy  and 
use  of  the  building;  and  it  does  not  appear 
that  there  was  any  objection  until  long  after 
that  time,  except  in  respect  to  the  omitted 
vent  which  plaintiff  testified  he  offered  to 
supply,  but  that  defendants  expressly  waived 
the  same,  while  defendants  admit  such  waiv- 
er, but  say  it  was  upon  condition  that  work 
of  construction  was  satisfactory  in  ail  other 
respects. 

However,  the  instruction  that  the  contract 
ambiguous  in  respect  to  what,  if  any- 
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thing,  was  required  of  the  contractor  in  con- 
structing the  basement  and  the  said  outside 
railing  appears  erroneous,  at  least,  in  so  far 
as  it  affects  the  question  of  who  should  have 
supplied  said  outside'  railing. 

We  think  it  clear  that  this  railing,  which 
defendants  at  all  times  demanded  of  the 
plaintiff,  was  a  part  of  the  building  called 
for  by  the  contract;  and  we  think  it  equally 
clear  that  it  is  not  within  any  contractual 
exception  to  the  obligation  of  plaintiff  to 
furnish  all  material  and  labor  and  to  con- 
struct the  building  according  to  plans  and 
specifications. 

It  is  urged  that  it  is  a  part  of  the  base- 
ment and  falls  within  the  exception  already 
quoted,  as  follows:  ^'Excavations  and  foun- 
dations complete  to  joist  line;  will  be  com- 
pleted to  joist  line  by  owners."  But  we 
cannot  assent  to  this.  If  such  a  railing 
could  in  any  case  be  necessary  to  complete 
''excavations  and  foundations,"  it  certainly 
could  not  in  a  case  like  this,  where  the 
joist  line  limits  such  exception  and  where 
the  railing  appears  to  be  above  such  line. 

There  was  no  evidence  that  any  "technical" 
or  "special  meaning"  is  given  any  word  in 
such  exceptions  by  usage  in  such  contracts 
or  in  the  business  of  constructing  buildings 
which  would  include  such  railing;  and  section 
862,  St  Okla.  1890,  section  054  Rev.  Laws 
1910,  would  seem  to  require  that  tliese  words 
be  understood  in  their  ordinary  and  popular 
s^ise  in  the  absence  of  such  evidence. 

[41]  It  appears  that  in  the  construction  of 
the  building  the  parties  to  this  contract 
mutually  understood  and  construed  it  as 
requiring  the  defendants  to  make  the  excava- 
tion and  foundations  and  to  complete  the  en- 
tire basement  of  the  building  as  required  by 
the  plans  and  specifications  to  joist  line; 
and,  in  view  of  such  construction  by  the  par- 
ties themselves  (9  Cyc.  688-590) ,  we  hold  that 
the  expression,  "excavation  and  foundations 
complete  to  joist  line,"  as  used  in  this  con- 
tract, refers  to  and  means  all  that  portion  of 
the  building  within  the  excavations  and  be- 
low the  joist  line,  t.  e.,  the  entire  basement 
below  that  line,  although  we  might  be  dis- 
posed to  hold  otherwise  but  for  such  construc- 
tion by  the  parties,  as  there  is  no  other  evi- 
dence of  a  technical  or  special  meaning  of 
the  language  used  in  this  exception  and  it 
would  not  otherwise  seem  to  include  stair- 
ways leading  to  and  from  the  basement. 

It  thus  appears  that  this  case  should  be 
reversed  and  remanded  for  another  trial,  un- 
less plaintiff  should  file  written  consent  to  an 
allowance  of  $125  in  reduction  of  the  amount 
of  his  judgment  (and  he  should  be  allowed 
fifteen  days  within  which  to  do  so),  in 
which  event  the  same  may  then  stand  as 
afiSrmed. 

By  the  Coubt. — ^It  is  so  ordered. 

Rehearing  denied  September  22,  1914. 
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NOTE. 


It  is  held  in  the  reported  case  that  where 
a  building  contractor  has  broken  his  con- 
tract by  slight  omissions  and  defects  in  the 
construction  of  a  building,  the  owner's  meas- 
ure of  damages  is  such  an  amount  as  will 
compensate  him  for  all  the  detriment  prox- 
imately caused  thereby  or  which  in  the  ordi- 
nary course  of  events  will  be  likely  to  re- 
sult therefrom.  The  measure  of  damages  for 
defective  work  under  a  building  contract  is 
discussed  in  the  note  to  Lambert  v.  Jenkins, 
Ann.  Gas.  1913B  778. 


STATE 

V. 


AUUBAMA  FUEI«  AND  IKON 
OOMPANT. 

Alabama  Supreme  Court — July  25,   1914. 

188  Ala.  ^87}  66  So,   169. 


Taxation  —  Ezenption  of  MortgageB  — 
Validity. 

Revenue  law,  providing  for  a  tax  for  re- 
cording mortgages,  deeds  of  trust,  or  written 
contracts  of  conditional  sale,  and  declaring 
that  no  ad  valorem  tax  shall  be  collected  on 
any  such  instrument  or  on  the  debts  secured 
thereby  alter  su(^  tax  has  been  paid,  but 
levying  an  ad  valorem  tax  on  all  moneys  lent, 
solvent  credits,  or  credits  of  value,  except 
such  as  are  secured  by  mortgage,  deed  of 
trust,  or  written  contract  of  conditional  sale, 
on  which  a  tax  for  recording  has  been  paid, 
is  not  violative  of  Const.  1901,  §  211,  pro- 
viding that  all  taxes  shall  be  assessed  in 
proportion  to  the  value  of  the  property; 
the  legislature  having  full  power  to  classify 
for  taxation  moneys  and  credits  secured  by 
written  instruments  and  debts  not  so  secured. 

[See  note  at  end  of  this  case.] 

Same. 

The  constitutional  limitation  requiring 
property  to  be  assessed  in  proportion  to 
value,  etc.,  is  designed  to  secure  uniformity 
and  equality  of  enforcement  of  the  ad  valorem 
system  of  taxation,  and  to  prohibit  arbitrary 
and  capricious  modes  of  taxation  without 
reference  to  value,  but  does  not  require  that 
all  property  be  taxed,  nor  prohibit  exemp- 
tions from  taxation  or  such  classifications  of 
property  as  are  not  purely  arbitrary,  capri- 
cious, or  without  semblance  of  reason. 

[See  note  at  end  of  this  case.] 

Same. 

A  classification  of  property  for  taxation 
will  not  be  set  aside  by  the  courts  unless  it 
is  not  only  oppressive  in  its  operation  but 


its  inequality  is  so  glaring  that  it  can  be 
judicially  declared  to  be  founded  on  arbitrary 
and  capricious  principles,  without  semblance 
of  reason. 

[See  note  at  end  of  this  case.] 

Appeal  from  City  Court  of  Birmingham: 
MiLLEB,  Febguson,  Shabfb,  and  Pugh, 
Judges. 

Action  to  recover  taxes.  State  of  Alabama, 
plaintiff,  and  Alabama  Fuel  and  Iron  Com- 
pany, defendant.  Judgment  for  defendant. 
Plaintiff  appeals.    Revebsed. 

[487]  This  is  an  appeal  by  the  state  of 
Alabama  from  a  judgment  of  the  city  court 
of  Birmingham  dismissing  an  assessment 
levied  against  the  defendant  for  escaped  taxes 
for  the  tax  year  beginning  October  1,  1913. 
The  proceedings  were  instituted  by  the  tax 
commissioner  of  [488]  Jefferson  county,  Ala,, 
who  reported  an  assessment  of  escaped  taxes 
to  the  board  of  revenue  of  Jefferson  county, 
Ala.,  against  the  Alabama  Fuel  &  Iron  Com- 
pany, upon  the  latter's  solvent  credits  owned 
on  October  1,  1913,  and  valued  at  $45,000. 

The  proceedings  were  instituted  under  sec- 
tion 2260  and  section  2151  of  the  Code  of 
1907.  The  case  was  heard,  by  consent,  by  the 
board  of  revenue,  and  the  assessment  con- 
firmed, The  defendant  appealed  to  the  city 
court  of  Birmingham,  and  in  that  court  the 
state  filed  a  statement  or  declaration  setting 
up  the  proceedings  before  the  tax  commission- 
er and  board  of  revenue,  and  asserting  that 
the  assessment  was  correct.  The  defendant 
demurred  to  the  declaration  or  statement 
filed  by  the  state,  on  the  ground  that  solvent 
credits  are  not  subject  to  assessment  under 
the  present  laws  of  the  state,  upon  the  theory 
that  paragraph  "I"  of  subdivision  7  of  section 
2082  of  the  Code  of  1907  is  unconstitutional 
and  void,  upon  the  authority  of  Barnes  ▼. 
Moragne,  145  Ala.  313,  41  So.  947. 

Paragraph  "I"  of  subdivision  7  of  section 
2082  of  the  Code  of  1907,  and  above  referred 
to,  is  as  follows:  "All  money  lent,  solvent 
credits,  or  credits  of  value,  except  such  as 
are  secured  by  mortgage,  deed  of  trust,  or 
written  contract  of  conditional  sale,  upon 
which  a  tax  imposed  by  law  has  been  paid." 

No  other  point  or  question  of  procedure, 
jurisdiction,  or  description,  was  presented 
by  the  demurrer,  which  was  sustained  by  the 
city  court.  The  state  of  Alabama  declined  to 
amend,  and  judgment  was  rendered  for  the 
defendant.  From  that  judgment  the  state 
appeals,  and  assigns  as  error  the  judgment 
of  the  court  below,  sustaining  the  demurrer 
to  the  declaration. 

The  amount  of  the  tax  involved,  based  upon 
an  assessment  of  $45,000,  and  estimated  on 
the  basis  of  $2.35,  [489]  that  being  the  com- 
bined state,  county,  and  municipal  rate,  ex- 
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ceeds   $1,000.      The    appeal    is,    accordingly, 
returnable  to  the  Supreme  Court. 

Forney  Johnson  for  appellant. 

Percy t  Bennera  d  Burr,  Tillman^  Bradley  d 
Morrow,  Richard  Y.  Evans,  P,  P,  Wallrop 
and  E,  C,  Harris  for  appellee. 

[502]  DE  Gbaffenbied,  J. — ^We  preface  thl6 
opinion  with  the  following  excerpt  from  Ex 
p.  Bozeman,  183  Ala.  91,  d3  So.  201:  ''It 
is  one  of  the  cardinal  rules  governing  the 
construction  of  statutes  that,  when  the  [503] 
question  as  to  whether  a  particular  statute 
ifl  or  is  not  constitutional  is  reasonably  in 
doubt,  then  the  doubt  should  b^  resolved  in 
favor  of  the  constitutionality  of  the  act. 
Lovejoy  v.  Montgomery,  180  Ala.  473,  61 
So.  697;  State  v.  Board  of  Revenue,  180 
Ala.  489,  61  So.  368.  The  reason  for 
the  above  rule  is  that  the  Legiiftlature  which 
passed  the  act  is  presumed  to  have  sat  in 
judgment,  while  the  act  was  before  it  upon 
the  question  as  to  whether  the  Legislature 
possessed  the  constitutional  power  to  make 
such  a  law.  That  body  passed  the  act,  the 
law  presumes  that  the  judgment  of  the  Leg- 
islature was  that  the  act  was  constitutional. 
This  judgment  of  the  Legislature,  while  not 
conclusive  upon  the  courts,  is  entitled  to, 
and  under  the  above  rule  must  receive,  great 
weight  at  the  hands  of  the  courts.  It  is  a 
solemn  thing  for  a  court  to  strike  down  a 
statute,  and,  when  it  does  so,  its  reason  there- 
for should  be  clear  and  strong  and  should  lead 
to  the  irresistible  conclusion  that  the  act  is 
invalid." 

In  the  case  of  Davis  v.  State,  68  Ala.  58,  44 
Am.  Rep.  128,  this  court  said :  'The  Legisla- 
ture has  a  power  which  is  so  transcendent 
that  it  cannot  be  confined  within  any  bounds, 
either  for  causes  or  persons,  except  such  as 
are  written  in  the  orgdnic  law." 

From  the  case  of  State  v.  Board  of  Revenue, 
180  Ala.  489,  61  So.  368,  we  quote  the  follow- 
ing: ''He  who  assails  a  statute  on  the  ground 
that  it  is  unconstitutional  assumes  the  bur- 
den of  vindicating  his  position  beyond  a  rea- 
sonable doubt." 

We  refer  to  the  above  cases  for  the  purpose 
of  directing  attention  to  the  fact  that  this 
court  has  at  all  times  refused  to  exercise  it- 
self about  tiie  policy  or  wisdom  of  a  statute 
so  long  as  it  rests  within  the  scope  of  legis- 
lative authority  under  the  state  and  federal 
Constitutions,  [504]  and  that,  when  a  statute 
is  attacked  upon  constitutional  grounds,  all 
reasonable  intendments  will  be  resolved  in 
favor  of  its  validity.  State  v.  Greene,  154 
Ala.  254,  46  So.  268;  State  v.  Board  of 
Revenue,  supra. 

1.  Section  211  of  the  Constitution  of  the 
state  is  aa  follows:  "All  taxes  levied  on 
property  in  this  state  shall  be  assessed  in 
Add.  Cas.  1916E. — 48. 


exact  proportion  to  the  value  of  such  prop- 
erty, but  no  tax  shall  be  assessed  upon  any 
debt  for  rent  or  hire  of  real  or  personal  prop- 
erty, while  owned  by  the  landlord  or  hirer 
during  the  current  year  of  such  rental  or  hire, 
if  such  real  or  personal  property  be  assessed 
at  its  full  value." 

Section  217  of  the  Constitution  provides 
that:  "The  property  of  private  corporations, 
associations,  and  individuals  of  this  state 
shall  forever  be  taxed  at  the  same  rate,"  etc. 

The  present  revenue  law  requires,  as  the 
prerequisite  to  the  recordation  in  the  pro- 
bate office  of  a  mortgage,  deed  of  trust,  or 
written  contract  of  conditional  0ale,  the  pay- 
ment of  a  privilege  tax  of  15  cents  for  each 
$100  or  fraction  thereof  of  indebtedness  se- 
cured by  such  mortgage,  deed  of  trust,  or 
written  contract  of  conditional  sale,  and  then 
declares  that  there  shall  be  no  ad  valorem 
tax  collected  upon  any  such  instrument^  or 
the  debt  secured  thereby,  which  shall  have 
paid  said  privilege  tax.  The  revenue  bill, 
however,  levies  an  ad  valorem  tax  upon  "all 
money  lent,  solvent  credits,  or  credits  of  value 
except  such  as  are  secured  by  mortgage,  deed 
of  trust,  or  written  Contract  of  conditional 
sale,  upon  which  a  tax  imposed  by  law  has 
been  paid." 

It  is  contended  by  appellee,  and  the  trial 
court  so  held,  tliat  the  Legislature  has  not 
the  authority,  under  the  above-quoted  con- 
stitutional provisions,  to  impose  an  ad  va- 
lorem tax  upon  "all  money  lent,  solvent  cred- 
its, [505]  and  credits  of  value,"  and  lawfully 
exempt  from  such  ad  valorem  tax  "money 
lent,  solvent  credits,  and  credits  of  value," 
when  secured  by  a  recorded  mortgage,  deed 
of  trust,  or  written  contract  of  conditional 
sale.  The  proposition  which  appellee  an- 
nounces on  this  subject  was  succinctly  stated 
in  a  dictum  in  Barnes  v,  Moragne,  145  Ala. 
313,  41  So.  947,  and  which  is  in  the  following 
language:  "It  will  not  be  doubted  that  the 
Legislature  in  the  exercise  of  its  authority  or 
power  to  classify  the  subjects  of  taxation, 
may  exempt  'all  moneyed  capital  (that  is, 
money  lent,  solvent  credits,  and  other  credits 
of  value),  from  an  ad  valorem  tax.  These 
subject  may  be  well  classified  as  one,  but 
it  would  be  an  arbitrary  and  unjust  classifica- 
tion to  subject  that  species  of  solvent  credits 
which  are  not  secured  by  recorded  instru- 
ments to  a  property  tax  and  exempt  those 
secured  by  recorded  instruments.  This,  in 
our  opinion,  as  said  above,  cannot  be  con- 
stitutionally done." 

It  is  undoubtedly  true  that  a  debt  secured 
by  a  mortgage  is  a  credit.  If  it  is  owing  by 
a  solvent  party  or  is  fully  secured,  it  is  a 
solvent  credit.  Such  a  solvent  credit  is  clear- 
ly within  the  general  definition  of  "solvent 
credits,"  just  as  a  horse  is  within  the  gen- 
eral definition  of  the  word  "animal."    There 
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18,  however,  a  distinct  line  of  cleavage  between 
debts  which  are  secured  by  mortgages  and 
debts  which  are  not  so  secured.  There  is  also 
a  distinct  line^of  cleavage  between  debts 
which  are  secured  by  recorded  mortgages  and 
those  which  are  not  so  secured.  The  law 
recognizes  the  difference  between  debts  which 
are  evidenced  by  negotiable  instruments  and 
those  which  are  not;  those  which  are  evi- 
denced by  accounts  stated  and  those  which 
are  not;  those  which  are  evidenced  by  a  writ' 
ing  and  those  which  rest  in  parol.  The  term 
"solvent  credits"  is  broad  enough  to  cover 
debts  which  are  secured  and  those  which  are 
unsecured;  debts  which  [506]  are  negotiable 
and  those  which  are  non-negotiable;  debts 
which  are  evidenced  by  writings  and  those 
which  rest  in  parol.  In  other  words,  this 
term  is  broad  enough  to  cover  all  solvent 
choises  in  action;  and  yet  we  know  that  em- 
braced within  this  broad  term  are  instruments 
of  many  distinct  classes,  and  that  there  are 
many  textbooks  written  by  eminent  law 
writers  which  are  devoted  exclusively  to  an 
elucidation  of  the  laws  which  govern  the 
distinct  classes  to  which  such  instruments 
belong.  There  are  volumes  which  are  devoted 
exclusively  to  the  discussion  of  the  laws  ref- 
erable to  negotiable  instruments,  volumes 
which  are  devoted  to  the  discussion  of  tlie 
laws  referable  to  mortgages,  and  volumes  to 
the  discussion  of  the  laws  pertaining  to  the 
general  subject  of  bills  and  notes.  Debts 
secured  by  recorded  mortgages,  deeds  of  trust, 
and  written  contracts  of  conditional  sale  are 
necessarily  in  a  class  to  themselves.  The 
recordation  of  the  instruments  securing  them 
places  them  in  that  class.  Indeed,  many  of 
the  decisions  of  courts  of  last  resort  and 
many  of  the  statutes  of  our  various  states  are 
devoted  exclusively  to  declaring  the  rights, 
privileges  and  liabilities  of  the  holders  of  this 
class  of  securities. 

2.  We  have  nothing  to  do,  as  we  have  al- 
ready said,  with  the  wisdom  or  policy  of  the 
Legislature  in  passing  this  law.  Money  is  a 
bird  of  passage,  and  it  usually  finds  a  resting 
place  at  those  points  wherte  it  feels  assured 
of  safety.  The  unpopularity  of  the  tax  gath- 
erer is  proverbial,  and  the  disposition  to  re- 
gard taxes  as  a  burden  is  inherent.  The  efforts 
of  the  state  to  attract  foreign  capital  find  ex- 
pression in  many  of  our  statutes,  and  it  may 
be  that  the  Legislature,  for  the  purpose  of  in- 
ducing the  holders  of  such  capital  to  readily 
lend  their  money  to  such  of  our  citizens  as 
desire  it  and  to  induce  those  of  our  citizens 
who  have  been  accustomed  to  adopt  [507] 
methods  of  escaping  taxation  to  place  their 
money  in  the  hands  of  those  who  are  wiUing 
to  use  it  in  their  business,  adopted  this  privi- 
lege tax  with  its  aceompanying  exemption  in 
subservience  to  a  wise  public  policy.  Indeed, 
the  history  of  the  state,  since  the  adoption  of 


the  statute^  has  indicated  that  the  reasons 
which  actuated  the  Legislature  in  adopting 
the  act  were  good  and  sufficient.  To  use  the 
language  of  the  Supreme  Ck>urt  of  Minnesota: 

"It  is  a  notorious  fact  that  the  owners  of 
securities  i^  the  form  of  bonds  and  notes  have 
not  been  in  the  habit  of  paying  their  propor- 
tionate share  of  the  taxes.  This  has  been  due 
in  a  measure  to  the  ease  with  which  the  ex- 
istence of  such  property  can  be  concealed 
from  the  tax  officials.  But  when  the  owner 
of  a  note  takes  a  mortgage  on  real  estate  as 
security,  and  places  it  upon  the  public  rec- 
ords, he  exposes  .his  ownership-— at  least 
his  ostensible  ownership — ^and  enables  the 
assessor  to  reaQh  him.  The  perfect  security 
afforded  by  a  good  real  estate  mortgage  makes 
it  necessary  for  the  owner  to  accept  a  low 
rate  of  interest,  and  the  adequate  net  re- 
turns, after  paying  taxes  in  the  ordinary 
way,  often  result  in  practical  oonfiscation. 
The  owner  is  thus  tempted  to  seek  some 
devious  method  for  escaping  taxation,  in 
order  that  he  may  be  on  an  equality  with 
the  owner  of  an  unsecured  note  or  bond, 
which  rests  undiscovered  in  a  safety  deposit 
vault.  The  mortgage  is  therefore  taken  in 
the  name  of  a  non-resident,  or  the  money  is 
sent  to  another  state,  and  there  loaned  in 
the  name  of  the  true  owner.  Experience  haa 
shown  that  it  is  very  difficult,  if  not  im- 
possible, to  fairly  and  successfully  tax  this 
kind  of  property  under  the  system  ordinarily 
applied  to  personal  property.  This  practical 
difficulty  alone  furnishes  a  basis  for  a  classi- 
fication, and  justifies  the  Legislature  in  d& 
vising  a  special  method  for  the  taxation  of 
[508]  the  subjects  of  that  class.  To  a  cer- 
tain extent  the  method  provided  in  the  statute 
under  consideration  recognizes  the  justice  of 
the  claim  that  taxing  mortgages  according  to 
the  ordinary  methods  results  in  inequality 
and  injustice,  and  constitutes  a  constant 
temptation  to  fraud,  whereby  the  honest  and 
the  innocent  are  made  to  suffer.  By  requir- 
ing a  registration  tax,  every  mortgage  securi- 
ty pays  a  moderate  tax,  and  this,  in  the  judg- 
ment of  the  Legislature,  is  preferable  to  the 
certain  uncertainties  of  the  old  system." 
Mutual  Benefit  L.  Ins.  Co.  v.  Martin  County, 
104  Minn.  179,  116  N.  W,  672,  673,  674. 

3.  Recorded  mortgages,  deeds  of  trust,  and 
written  contracts  evidencing  conditional  sales 
are  exempt  from  taxation  in  the  state.  Tliese 
Instruments  are  required  to  pay  for  the  privi- 
lege of  being  recorded,  and  they  cannot  be 
recorded  without  paying  for  the  privilege. 
Th]|,t  the  state  has  the  right  to  exact  thiB 
toll  for  the  privilege  is  questioned  by  no 
one.  That  the  state  has  the  right  to  exempt 
all  property  of  a  particular  kind  from  taxa- 
tion is  a  proposition  which  is  too  firmly  fixed 
in  the  jurisprudence  of  the  state  to  now  admit 
of  question.    What  our  Constitution  requires 
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ii  that:  ''Whenever  the  Lsegislature  levies 
a  t&x  on  property,  the  rate  must  be  in  exact 
proportion  to  the  value  oi  such  property;  and 
that,  if  a  tax  is  imposed  ca.  any  species  of 
property,  all  property  belonging  to  that 
species  must  be  taxed  at  the  same  rate,  wheth- 
er it  belongs  to  an  individual,  an  association 
of  persons,  or  to  a  private  corponition/'  State 
Bank  v.  Board  of  Revenue,  91  Ala.  217,  8 
So.  852. 

''The  purpose  and  scope  of  this  constitu- 
tional liipitation  upon  the  taxing  power  has 
been  frequently  considered  by  this  court,  and 
the  substance  of  our  decisions  is  that  it  was 
designed  to  secure  uniformity  and  equality  by 
the  enforcement  of  an  ad  valorem  efystem  of 
taxation  and  to  prohibit  arbitrary  or  capri- 
cious, modes  of; taxation  [509]  without  r^ard 
to  value.  Mopg.v.  Randolph,  77  Ala.  597, 
602:  Western  Union  Tel.  Co.  v.  State  Board 
of  Assessment,  80  Ala.  273,  275,  60  Am.  Rep. 
99;  Assessment  Board,  etc.  v,  Alabama  Cent. 
R.  Co.  59  Ala.  651;  Mobile  v.  Stonewall  Ins» 
Co.  53  Ala.  570.  This  does  not  mean  that  all 
property  must  be  taxed.  Moog  v.  Randolph, 
supra;  State  Bank  v.  Board  of  Revenue,  91 
Ala.  217,  223,  8  So.  852.  Nor  does  it  pro- 
hibit exemptions  from  taxation  or  such  classi- 
fication of  .property  as  are  not  purely  arbi- 
trary,  capricious,  or  without  the  semblance  of 
reason."  State  v.  Birmingham  Southern  R.  Co. 
182  Ala.  475,  Ann.  Cas.  1915D  436,  62  So.  77. 

"The  paramount  difficulty  is  as  to  when  the 
courts  can  properly  interpose  to  declare  a 
statute  void,  because  of  its  taxing  a  par- 
ticular class  of  property,  upon  a  principle 
which  seems  to  violate  the  rule  of  relative 
uniformity  designed  by  the  Constitution.  'It 
is  only  when  statutes  are.  passed,*  says  Bige- 
low,  C.  J.,  in  Com.  v.  People's  Five  Cents  Sav. 
Bank,  5  Allen  (Mass.)  436,  Vhich  impose 
taxes  on  false  and  unjust  principles,  or  oper- 
ate to  produce  gross  inequality,  so  that  they 
cannot  be  deemed,  in  any  just  sense,  propor- 
tional in  their  effect  on  those  who  are  to 
bear  the  public  charges,  that  courts  can  in- 
terpose and  arrest  the  course  of  legislation  by 
declaring  such  ^lactments  void.'  This  prop- 
osition, in  my  opinion,  is  correct,  in  a  modi- 
fied sense;  but  there  can  be  no  excuse  for  the 
interference  pf  the  courts,  unless  this  in- 
equality— whether  manifest  by  a  system  of 
exemptions  or  classifications — is  not  only  op- 
pressive in  its  operation,  but  is  so  glaring  as 
that  it  can  be  judicially  declared  to  be  found- 
ed. OD  arbitrary  and  capricious  prinicples, 
without  the  just  semblance  of  reason.  In 
such  a  case,  the  system  would  cease  to  be 
taxation,  and  become  governmental  spolia- 
tion, thus  trespassing  on  the  boundary  line 
of  eminent  domain,  which  is  a  right  that 
[510]  cannot  be  exercised  under  the  provisions 
of   our  Constitution,  without  first  paying  to 


R.  Co.  V.  Jones,  68  Ala.  48.  No  law  can  be 
upheld  which  carries  on  its  face  the  patent 
fact  that  its  intention  was  confiscation  under 
the  guise  of  taxation.  Cooley  on  Tax.  128. 
Where  the  precise  line  of  distinetion  exists, 
is  often  a  question  of  great  complexity  and 
of  difficult  solution.  Neither  any  fixed  rule 
of  reason  nor  the  authorities  furnish  us  any 
definite  or  clearly  defined  principle  upon 
which  to  settle  an  accurate  rule  for  all  cases. 
South,  etc.  R.  Co.  v.  Morris^  66  Ala.  193; 
State  V.  Indianapolis,  69  Ind.  875)  36  Am. 
Rep.  223 ;  Knowlton  t«  Rock  County,  9  Wis. 
410;  Burroughs  on  Tax.  p.  32,  §  34;  Wells 
Y.  Weston,  22  Mo.  385,  66:  Am.  Dec.  627; 
State  V.  Fosdiok,  21  La.  Ann.  434;  In  re 
Flatbush,  60  N.  Y.  398;  State  v.  Ogden,  10 
La.  Ann.  402.  Subject  to  the  above  limita- 
tion, I  do  not  see  how  the  courts  can  cir- 
cumscribe the  legii^ativa  power  to  select  the 
proper  subjects  of. taxation,  and  to  classify 
them  upon  principles  which  to  them  seem 
just.  There  must^  of  necessity,  be  left  a  lib- 
eral scope  for  the  free  exercise  of  this  pre- 
sumably wise  discretion.  It  is  said  by  Judge 
Cooley,  in  his  work  on  Constitutional  Limi- 
tations: *The  constitutional  requirement  of 
equality  and  uniformity  only  extends  to  such 
subjects  of  taxation  as  the  Legislature  shall 
determine  to  be  properly  subject  to  the  bur- 
den. The  power  to  determine  the  persons 
and  the  objects  to  be  taxed  is  trusted  ex- 
clusively to  the  legislative  department;  but 
over  all  these  objects  the  burden  must  be 
spread,  or  it  will  be  unequal  and  unlawful 
as  to  such  as  are  selected  to  make  the  pay- 
ment.' Cooley,  Const.  Lim.  (5th  ed.)  p.  638 
(515)."  Moog  V.  Randolph,  77  Ala.  697,  603, 
604. 

It  seems  unnecessary  for  us  to  pursi^e  this 
subject  further.  It  seems  plain  that  this 
statute  is  constitutional.  [611]  To  use  the 
language  of  the  Supreme  Court  of  the  United 
States  in  Farmers'  etc  Sav.  Bank  v.  Minne- 
sota, 232  U.  S.  516,  34  S.  Gt.  354,  58  U.  S. 
(L.  ed.)  706:  'In  lieu  of  further  discussion 
we  refer  to  the  oft-quoted  language  employed 
by  Mr.  Justice  Bradley,  speaking  for  the 
Supreme  Court  of  the  United  States  in  Bell's 
Gap  R.  Co.  V.  Pennsylvania,  134  U.  S.  232, 
237,  10  S.  Ct.  533,  33  U.  8.  (L.  ed.)  892, 
895." 

And,  we  cite,  in  rapport  of  the  above  con- 
clusion, the  following  eases  to  which  our  at- 
tention has  been  called  in  briefs  of  counsel 
for  appellant:  Michigan  Cent.  R.  Co.  v. 
Powers,  201  U.  S.  245,  26  S.  Ct.  469,  60 
U.  S.  (L.  ed.)  744;  New  York  t.  Reardon, 
204  U.  S.  152,  27  S.  Ot.  188,  51  U.  S.  (L. 
ed.)  416,  9  Ann.  Cas.  786;  Kidd  v.  Alabama, 
188  U.  8.  730,  23  S.  Ot.'401,  47  U.  S.  (L. 
ed.)   669. 

4.  While  the  Legislature,  in  the  exercise  of 


the  citizen. a  just  compensation  for  his  prop-      that  reasonable  latitude  with  respect  to  the 
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in  the  exercise  of  its  reasonable  powers  of 
exempting  properties  from  taxation — powers 
which  all  well-considered  cases  concede  it 
to  possess — ^had  the  undoubted  right  to  re- 
quire a  privilege  tax  of  all  mortgages,  deeds 
of  trust,  and  vrritten  evidences  of  contracts  of 
conditional  sales,  for  their  recordation,  and 
to  exempt  such  recorded  instruments  from  an 
ad  valorem  tax,  the  imposition  by  the  LfCgis- 
lature  of  an  ad  valorem  tax  upon  all  solvent 
credits  not  included  in  the  above  classification 
was  not  only  not  discriminatory,  but  it  was, 
in  fact,  an  effort  on  the  part  of  the  Legisla- 
ture to  med't  the  letter  and  the  spirit  of  our 
Constitution,  which  intends,  in  so  far  as  a 
healthy  policy  will  permit,  equality  in  taxa- 
tion; Success  in  business  is  not  the  usual 
attainment  of  the  average  man.  While  hu- 
man progress,  the  success  of  commercial  and 
industrial  enterprises,  the  moral  and  intel- 
lectual development  of  mankind,  [512]  and 
the  constant  trend  of  human  effort  towards 
the  attainment  of  the  high  purposes  of  the 
future  are  largely  dependent  upon  the  ac- 
tivities and  intelligence  of  the  average  man, 
history-  indicates  that  success  in  business  will 
probably  not  come  to  him.  The  property  of 
the  average  man  is  open  to  the  eyes  of  him 
who  gathers  taxes  for  the  state.  If  he  is  a 
farmer,  his  fortune  consists  in  his  lands,  his 
animals,  and  his  farming  utensils.  If  he  is 
a  merchant,  it  consists  in  his  home  and  in 
the  contents  of  his  modest  store.  It  would 
seem,  therefore,  in  justice  to  this,  the  great 
predominating  class  in  the  state,  that  those 
who  are  so  highly  favored  as  to  possess  sol- 
vent credits,  not  covered  by  some  classificar 
tion  which,  out  of  respect  to  a  policy  which 
the  Legislature  has  deemed  wise  and  just, 
entitles  them  to  exemption  from  taxation, 
should  be  required  to  discover  them  to  those 
who  assess  taxes  for  the  state  and  to  pay 
an  ad  valorem  tax  on  them.  The  law  is  the 
exponent  of  a  square  deal,  and,  in  requiring 
such  solvent  credits  to  be  listed  for  taxation, 
the  Legislature  has  simply  responded  to  the 
demand  which  the  doctrine  of  "the  equality 
of  burden"  placed  upon  it.  This  act  was  a 
legislative  effort  to  meet  the  letter  and  the 
spirit  of  the  Constitution,  which  the  ap- 
pellee, in  this  proceeding,  claims  was  violated. 

0.  There  is  one  case  in  our  reports  (Barnes 
V.  Moragne,  145  Ala.  313,  41  So.  947),  and 
to  which  we  have  already  referred,  which 
contains  expressions  which  are  in  direct  con- 
flict with  the  views  above  expressed. 

In  Hooper  v.  State,  141  Ala.  Ill,  37  So. 
662,  this  court,  speaking  through  Haralson, 
J.,  said;  "By  the  act  of  March  3,  1903,  *To 
provide  for  the  revenue  of  the  state'  (Acts 
1903,  p.  184),  said  last-named  act  amended 
said  subdivision  7  of  section  3911  by  provid- 
ing for  what  is  termed  'privilege  taxes*  on 
mortgages,  deeds  of  trust,  or  instruments  in 


the  nature  of  a  mortgage,  to  [613]  secure  the 
payment  of  any  debt-,  and  made  no  reference 
to  taxation  of  solvent  credits  (Acts  1903,  p. 
227).  Said  subdivision  was  omitted  and 
thereby  repealed." 

A  careful  examination  of  the  opinion  in 
Hooper  v.  State,  supra,  will  show  that  this 
court,  in  that  case  expressly  declared  that  for 
the  tax  year  commencing  on  October  1,  1903, 
and  ending  on  September  30,  1904,  there 
was  no  law  in  this  state  authorizing  the 
assessment  of  "all  money  lent,  solvent  credits, 
or  credits  of  value,  except  as  are  secured  by 
mortgage,  deed  of  trust,  or  written  contract 
of  conditional  sale,  upon  which  a  tax  imposed 
by  law  has  been  paid."  The  assessment  of 
the  solvent  credit  which  this  court  had  under 
consideration  in  Barnes  v.  Moragne,  supra, 
is  shown  by  the  summary  of  the  facts  set  out 
by  the  reporter  and  by  the  original  record  on 
file  in  this  court  to  have  been  made  during  a 
period  when  this  state  levied  no  ad  valorem 
taxes  upon  solvent  credits,  and  when  it  had 
no  law  authorizing  such  an  assessment.  The 
statement  of  the  court  in  Barnes  v.  Moragne, 
supra,  that  the  act  which  we  now  have  under 
consideration  was  unconstitutional  was  a 
gratuity  and  is,  of  course,  to  be  treated  as 
mere  dictum.  The  opinion  in  Barnes  v.  Mo- 
ragne, supra,  cannot  be  accepted  as  an  au- 
thoritative declaration  by  this  court  upon 
the  question  in  hand,  and,  while  it  may  bare 
been  calculated  to  mislead,  the  decision  does 
not  fall  within  the  protection  of  the  doctrine 
of  stare  decisis.  There  was  no  necessity  or 
occasion  for  a  decision  of  the  question  (the 
question  was  not  presented  by  the  facts),  and 
for  that  reason  the  opinion  on  the  point 
under  discussion  was  not  a  decision  by  this 
court,  within  the  meaning  of  the  doctrine  of 
stare  decisis.  In  re  Woodruff,  96  Fed.  317, 
321. 

6.  This  opinion  has  been  prepared  after  the 
determination  of  this  case  by  the  full  court. 
The  case  has  [514]  been  painstakingly  and 
carefully  briefed  by  counsel  on  both  sides. 
We  have  not  undertaken  in  this  opinion  to 
review  or  to  cite  the  numerous  authorities  to 
which  counsel  have  referred  us.  To  do  so 
would  unduly  lengthen  an  opinion  which  has 
been  arrived  at  after  the  most  careful  con- 
sideration by  the  whole  court  of  the  cases  to 
which  we  have  been  referred  and  which  shed 
light  upon  the  questions  which  we  have  above 
discussed.  These  authorities  will  be  perpetu- 
ated by  the  reporter,  and  a  candid  examina- 
tion of  them  will,  w«  think,  demonstrate,  be- 
yond doubt,  the  integrity  of  our  position. 

This  opinion  is  written  simply  for  the 
purpose  (without  needless  review  or  cita- 
tion of  authorities)  of  stating  in  a  plain  way 
the  law,  to  the  end  that  our  officers  and  peo- 
ple may  no  longer  be  in  doubt  as  to  the 
obligations  of  the  taxpayer  to  the  state. 
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The  rulings  of  the  trial  court  were  not  in 
accordance  with  the  above  views,  and  the 
judgment  of  the  trial  court  is  therefore  re- 
versed, and  the  cause  is  remanded  to  the  trial 
court  for  further  proceedings  in  accordance 
with  the  views  above  expressed. 

Reversed  and  remanded.  All  the  Justices 
concur,  except  Anderson,  C.  J.,  who  dissents. 


NOTE. 

Validity  of  Eacemption.  from  Tazatiom 
•f  Money  Loaaed  on  Mortsase  So- 
ourity. 

Legislation  by  which  money  loaned  on  mort- 
gage security  has  been  exempted  from  ad 
valorem  taxation  has  been  enacted  in  cer- 
tain jurisdictions  for  two  main  reasons,  viz.: 
First,  to  induce  capital  to  come  into  the  state 
for  the  benefit  of  landowners,  and  second,  to 
make  known  the  existence  of  mortgages  for 
the  purpose  of  a  specific  or  registration  tax. 
The  validity  of  such  an  exemption  from  taxa- 
tion depends  primarily  of  course  on  whether 
it  ift  deemed  to  be  based  on  such  a  classifica- 
tion as  will  avoid  conflict  with  the  provisions 
of  the  various  state  constitutions  requiring 
uniformity  of  taxation.  The  reported  case 
establishes  the  validity  of  a  revenue  bill 
which  levies  an  ad  valorem  tax  on  "all  money 
lent,"  except  when  it  is  secured  by  a  mort- 
gage, deed  of  trust  or  written  contract  of 
conditional  sale,  and  in  those  cases  grants  an 
exemption  from  the  payment  of  the  ad  valor- 
em tax  if  a  recording  tax  has  been  paid 
and  the  privilege  of  registering  the  mortgage 
has  been  taken  advantage  of.  Any  contrary 
opinion  as  to  the  constitutionality  of  the 
statute  expressed  in  Barnes  v.  Moragne,  145 
Ala.  313,  41  So.  947,  must  be  considered  to 
have  been  made  obiter,  and  is  now  absolutely 
overruled  by  the  holding  of  the  reported  case. 

In  Kansas  the  courts  have  declared  to  be 
unconstitutional  an  act  which  by  its  terms 
levied  a  "registration  fee"  on  mortgages,  and 
panted  an  exemption  from  all  general  taxes 
levied  on  an  ad  valorem  basis  where  the 
provisions  of  the  act  were  complied  with. 
Wheeler  v.  Weightman,  96  Kan.  50,  149  Pac 
977,  L.R.A.  1916A  846.  The  constitutional 
provision  which  the  act  was  held  in  that 
case  to  contravene  provided  as  follows :  **The 
legislature  shall  provide  for  a  uniform  and 
equal  rate  of  assessment  and  taxation;  but 
all  property  used  exclusively  for  state,  county, 
municipal,  literary,  educational,  scientific,  re- 
ligious, benevolent  and  diaritable  purposes, 
and  personal  property  to  the  amount  of  at 
least  two  hundred  dollars  for  each  family, 
shall  be  exempted  from  taxation."  Cbnst. 
art.  11,  §  1.  The  court  said:  **Tlie  statute 
undertakes  to  classify  the  property  of  the 
8ta/te  for  the  purposes  of  taxation,  to  place 


real  estate  mortgages,  or,  speaking  accurate- 
ly, some  real  estate  mortgages,  in  a  class  by 
themselves,  and  to  subject  such  mortgages  to 
a  specific  tax,  all  contrary  to  the  express  com- 
mand of  the  constitution.  .  .  .  It  is  not 
inconceivable  that  a  people  having  the  in- 
formation and  the  experience  and  imbued  with 
the  ideas  and  sentiments  of  those  who  voted 
for  the  adoption  of  the  constitution  would 
be  amazed  at  a  proposal  to  exempt  from  taxa- 
tion an  entire  class  of  property  now  estimated 
to  be  worth  $300,000,000,  and  by  the  very 
act  of  exemption  to  be  enormously  increased, 
which  is  owned  chiefly  by  capitalists  and 
money  lenders."  The  court  commented  on 
the  statute  discussed  in  the  reported  case  as 
fellows:  '*The  supreme  court  of  Alabama 
described  the  tax  as  one  imposed  for  the 
privilege  of  recording  mortgages  (State  v. 
Alabama  Fuel  ft  Iron  Go.  [Ala.  1914]  66  So. 
169)  and  it  is  a  genuine  privilege  tax.  The 
tax  itself  is  very  low,  fifteen  cents  per  hun- 
dred dollars  no  matter  what  the  duration  of 
the  instrument.  The  collecting  oSRcer  retains 
a  part  of  the  tax  for  his  services.  The  induce- 
ment to  record  and  pay  the  tax,  besides  the 
advantages  secured  by  recording,  consists  in 
exemption  from  the  usual  ad  valorem  taxes, 
and  a  mortgage  holder  may  withhold  his 
instrument  from  record  if  he  see  fit,  without 
any  kind  of  coercion.  Stated  in  another  way, 
the  privilege  of  recording  a  mortgage,  which 
as  property  is  subject  to  ad  valorem  taxes, 
is  denied  unless  a  small  tax  is  paid.  If 
the  privilege  be  exercised  an  additional  privi- 
lege is  extended,  that  of  exemption  from  ad 
valorem  taxation;  but  the  mortgage  holder 
has  a  free  choice  to  take  or  to  renounce  the 
privilege.  If  he  renounce  the  privilege  he 
loses  nothing  but  the  benefits  it  affords.  He 
is  not  driven  to  swallow  his  'privilege'  under 
pain  of  forfeiting  his  security,  as  section  6 
of  the  Kansas  statute  .  .  .  and  statutes 
like  it  require." 

•In  Michigan  a  statute  has  been  enacted 
with  the  evident  purpose  of  changing  the 
method  of  taxing  mortgages  from  the  ad 
valorem  system  to  a  specific  one.  It  provides 
as  follows:  '^Sec.  2.  A  tax  of  fifty  cents  for 
each  one  hundred  dollars  and  each  remaining 
major  fraction  thereof  of  the  principal  debt 
or  obligation  which  is,  or  under  any  contin- 
gency may  be,  secured  by  a  mortgage  upon 
real  property  situated  within  this  state  re- 
corded on  or  after  the  first  day  of  January, 
nineteen  hundred  twelve,  is  hereby  imposed 
on  each  such  mortgage,  and  shall  be  collected 
and  paid  as  hereinafter  provided:  Provided, 
that  no  tax  shall  be  imposed  upon  any  debt 
or  obligation  which  is,  or  under  any  contin- 
gency may  be,  secured  by  a  mortgage  upon 
such  real  estate  as  shall  be  owned  and  occu- 
pied by  library,  armory,  benevolent,  charita- 
ble, educational  and  scientific  institutions,  in- 
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corporated  under  the  laws  of  this  state,  with 
the  buildings  and  other  property  thereon, 
while  occupied  by  them  solely  for  the  pur- 
poses for  which  they  were  incorporated. 
.  .  .  Provided,  further,  that  no  tax  shall 
be  imposed  upon  any  debt  or  obligation  which 
is,  or  under  any  contingency  may  be,  secured 
by  a  mortgage  upon  any  house  of  public  wor- 
ship with  the  land  on  which  it  stands.  .  .  . 
Thd  tax  imposed  by  this  section  shall  be  in 
addition  to  the  recording  fee  now  provided 
for  by  law."  Pub.  Acts  1911,  Act  No.  91. 
The  statute  was  declared  o<mstitutional  in 
Union  Trust  Go.  v.  Detroit,  170  Mieh.  692, 
137  N.  W.  122,  the  court  holding  that  the 
statute  did  not  infringe  the  uniform  tax  pro- 
vision of  the  constitution  by  exempting  all 
mortgages  held  by  various  educational,  char- 
itable, and  religious  societies.  The  court 
reviewing  the  cases  wherein  it  was  held  that 
the  property  of  those  organizations  was  prop- 
erly ex^npted  from  taxation,  said  that  the 
same  reason  which  impelled  that  rule  ap- 
plied also  to  their  obligations,  namely,  mort- 
gages. 

In  Minnesota  the  courts  have  established 
the  constitutiiHiality  of  an  act  which  pro- 
vides for  the  imposition  of  a  tax  of  fifty 
cents  on  each  one  himdred  dollars,  or  major 
fraction  thereof,  of  the  principal  debt  or 
obligation  secured  by  a  mortgage  of  real  prop- 
erty, and  exempts  from  all  other  taxes  all 
mortgages  on  which  that  tax  shall  be  paid. 
Laws  1907,  c.  328,  p.  448.  In  1906  an  amend- 
ment to  the  constitution  was  adopted  with 
the  apparent  purpose  of  opening  the  way  for 
legislation  of  this  character.  The  amendment 
provides  that  "taxes  shall  be  uniform  upon 
the  same  class  of  subjects  and  shall  be  levied 
and  collected  for  public  purposes."  The  act 
has  been  sustained  in  several  oaaes.  Mutual 
Benefit  L.  Ina  Co.  v.  Martin  County,  104 
Minn.  179,  116  N.  W.  572 ;  State  v.  Farmers', 
etc.  Sav.  Bank,  114  Minn.  95,  130  N.  W.  445, 
861,  232  U.  S.  616,  34  S.  Ct.  354,  58  U.  S. 
(L.  ed.)   706;  State  v.  Fitzgerald,  117  Minn. 

192,  134  N.  W.  728;  Orr  v.  Sutton,  119  Minn. 

193,  137  N.  W.  973,  42  L.R.A.(N.S.)  146.  As 
to  the  reaBon  for  and  the  wisdom  of  the  legis- 
lation the  court  said  in  Mutual  Benefit  L. 
Ins.  Co.  V.  Martin  County,  supra:  "There 
were  good  and  sufficient  reasons  why  a  special 
method  should  be  devised  for  the  taxation 
of  this  kind  of  property.  It  is  a  notorious 
fact  that  the  owners  of  securities  in  the 
form  of  bonds  and  notes  have  not  been  in 
the  haJbit  of  paying  their  proportionate  share 
of  the  taxes.  This  has  been  due  in  a  measure 
to  the  ease  with  which  the  existence  of  such 
property  can  be  concealed  from  the  tax  of- 
ficials. But  when  the  owner  of  a  note  takes 
a  mortgage  on  real  estate  as  security,  and 
places  it  upon  the  public  records,  he  exposes 
his  ownership— at  least,  his  ostensible  owner- 


ship—and enables  the  assessor  to  reach  him. 
The  perfect  security  afi'orded  by  a  good  real 
estate  mortgage  makes  it  necessary  for  the 
owner  to  accept  a  low  rate  of  interest,  and 
the  adequate  net  returns^  after  paying  taxes 
in  the  ordinary  way,  often  result  in  practical 
confiscation.  The  owner  is  thus  tempted  to 
seek  some  devious  method  for  escaping  taxa- 
tion, in  order  that  he  may  be  on  an  equality 
with  the  owner  of  an  unsecured  note  or  bond 
which  rests  undiscovered  in  a  safety  deposit 
vault.  The  mortgage  is  therefore  taken  in 
the  name  of  a  nonresident,  or  the  money  is 
sent  to  another  state,  and  there  loaned  in  the 
name  of  the  true  owner.  Experience  has 
shown  that  it  is  very  difficult,  if  not  im- 
possible, to  fairly  and  successfully  tax  this 
kind  of  property  under  the  system  ordinarily 
applied  to  personal  property.  ...  By 
requiring  a  registration  tax,  every  mortgage 
security  pays  a  moderate  tax,  and  this,  in  the 
judgment  of  the  legislature,  is  preferable  to 
the  certain  uncertainties  of  the  old  system.'* 
In  State  v.  Farmers',  etc  Sav.  Bank,  114 
Minn.  95,  130  N.  W.  446,  861,  affirmed  232 
U.  S.  616,  34  S.  Ct.  354,  68  U.  S.  (L.  cd.) 
706,  the  court  held  that  neither  the  state 
nor  the  federal  constitutional  prohibitions 
against  class  legislation  were  infringed, 
though  the  act  while  imposing  the  r^;i6tr7 
tax  on  mortgages  owned  by  banks  failed  to  ex- 
empt them  along  with  persons  and  other 
corporations  from  being  otherwise  taxed.  The 
court  considered  that  this  class  of  institu- 
tions enjoyed  privileges  of  taxation  that  were 
accorded  to  no  other  person  or  corporation 
subject  to  taxation  and  that  they  might  prop- 
erly be  treated  as  a  class  by  themselves.  In 
State  V.  Fitzgerald,  117  Minn.  192,  134  N.  W. 
728,  the  court  aaid  that  to  hold  that  the  law 
did  not  impose  a  tax  on  a  mortgage  of  fifty 
dollars  or  less  because  the  unit  named  there- 
in was  "one  hundred  dollars,  or  major  frac- 
tion thereof,"  would  endanger  its  constitu- 
tionality, for  such  a  construction  would  result 
in  taking  from  the  class  founded  by  the 
law  a  subject  that  properly  belonged  there. 
In  Oklahoma  the  validity  of  an  act,  simi- 
lar in  purpose  and  substance  to  the  statute 
which  is  declared  to  be  constitutional  in  the 
reported  case  was  established  by  the  decision 
in  Trustees',  etc.  Ins.  Corp.  v.  Hooton  (Okla.) 
167  Pac.  293.  As  to  the  motive  for  the  en- 
actment of  such  l^slation  the  court  said  in 
that  case:  "The  history  of  the  adoption  of 
this  act  is  a  matter  of  common  knowledge. 
It  is  well  claimed  by  relator  that  mortgages 
and  like  instruments  had  been  concealed  from 
assessing  officers  by  putting  them  in  the 
names  of  nonresidents,  withholding  them  from 
record,  and  other  familiar  means,  and  it  was 
urged  that,  if  a  special  tax  could  be  imposed 
upon  these  instruments  when  they  were  re- 
corded,  and  therefore  foreclosure  made  de- 
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pendent  upon  their  liaving  been  recorded^  and 
the  tax  made  sufficiently  low  in  amount,  there 
would  be  an  inducement  to  disciofle  mortgages 
to  the  asaessing  officers  rather  than  to  hide 
them  as  theretofore.  .  .  .  An  additional 
reason  Bometimes  given  for  the  passage  of 
legislation  of  this  charaeter  is  that  by  exempt- 
ing mortgages  from  ordinary  ad  valorem 
taxes  and  placing  this  similar  tax  in  lieu  of 
all  other  taxes  that  capital  would  be  at- 
tracted to  the  state  and  would  be  induced  to 
invest  in  securities  of  this  nature."  The  act 
under  consideration  in  that  case  provided 
for  a  registration  tax  rate  which  increased 
proportionately  with  the  number  of  years 
the  mortgage  had  to  run.  While  no  question 
was  raised  therein  that  the  act  was  uncon- 
stitutional for  lack  of  uniformity  in  granting 
an  exemption  from  an  ad  valorem  tax  to  those 
who  availed  themselves  of  the  recording  pro- 
vision, it  was,  however,  oontended  that  the 
dassLScation  as  to  tiie  rate  of  the  registra- 
tion tax  infringed  section  5  of  article  10 
of  the  constitution  which  declared  that  "taxes 
shall  be  uniform  upon  the  same  class  of  sub- 
jects." It  was  held  that  the  constitutional 
provision  did  not  apply.  But  the  court  said 
that  even  if  it  had  been  applicable,  the  ob- 
jection was  not  well  taken  for  in  its  judg- 
ment the  taxes  imposed  for  registration  were 
uniform  on  the  various  classes  designated. 
The  court  expressed  its  views  as  follows :  "It 
is  admitted  that  a  classification  according  to 
the  amount  of  indebtedness  secured  by  the 
mortgage  may  be  made  by  the  legislature, 
as  has  been  done;  and,  this  being  true,  we 
see  no  good  reason  why  an  additional  classifi- 
cation may  not  be  made,  based  upon  the  time 
for  which  the  indebtedness  secured  by  said 
mortgage  is  to  run ;  in  other  words,  regulat- 
ing this  additional  classification  by  the  date 
of  maturity  of  the  obligation  secured.  The 
act  does  not  make  the  tax  exacted  a  lien  upon 
the  mortgage  affected  thereby,  or  upon  the 
property  embraced  therein,  nor  upon  the  debt 
or  obligation  whidi  it  secures,  nor  is  any  pro* 
cedure  provided  by  which  same  may  be  col- 
lected, other  than  denying  the  owner  the 
benefits  of  the  registration  laws  of  the  state, 
and  denying  him  relief  in  the  courts  upon  the 
instrument  not  recorded.  The  benefits  to  be 
obtained  by  a  registration  under  the  act  are 
that  such  instrument  when  so  recorded  shall 
be  notice  to  all  the  world  of  the  rights  of  the 
mortgagee  therein,  and  entitles  such  nu^t- 
gagee  to  maintain  an  action  in  the  courts  of 
this  state  for  the  foreclosure  of  said  instru- 
ment, and  an  exemption  from  ad  valorem  and 
all  other  taxation  by  the  state  and  all  of  it* 
subdivisions.  •  .  .  The  difference  between 
the  exaction  for  r^stration^  which  is  nomi- 


nal  as  compared  to  the  amount  of  taxes  that 
would  be  paid  upon  an  ad  valorem  basis, 
shows  at  once  the  value  of  the  benefits  and 
privileges  which  the  act  accords  and  the  ex- 
emptions which  it  grants.  These  differences 
certainly  justify  the  classification  complained 
of.  .  .  .  The  power  of  the  legislature  to 
distinguish,  select,  and  classify  objects  of 
taxation  has  a  wide  range  of  discretion,  and, 
while  the  classification  must  be  reasonable, 
and  not  arbitrary,  there  is  no  precise  applica- 
tion of  the  rule  of  reasonableness,  and  there 
cannot  be  an  exact  exclusion  or  inclusion  of 
pers<ms  or  things.  The  question  is,  when  a 
classification  has  been  made,  whether  there 
is  any  reasonabile  ground  for  it^  or  whether 
it  is  only  simply  arbitrary,  based  upon  no 
real  distinction  and  entirely  unnatural.  If 
the  classification  be  proper  and  legal,  then 
there  is  the  requisite  uniformity  in  that  re- 
spect. .  .  \  We  think  there  is  such  a  dif- 
ference in  the  different  classes  of  instruments 
affected  by  the  act  as  to  justify  the  legisla- 
ture in  prescribing  a  different  rate  therefor, 
and  that  it  cannot  be  said  that  such  classifi- 
cation is  arbitrary  and  without  such  distinc- 
tion as  to  render  same  beyond  the  power  of 
the  legislature  to  make." 

In  Virginia  a  statute  has  been  enacted 
which  provides  for  the  payment  of  a  so-called 
privilege  tax  as  a  prerequisite  to  the  right 
to  record  a  deed  of  trust  or  a  mortgage.  It 
contains  the  provision  that  "on  deeds  of  trust 
or  mortgages,  the  tax  shall  be  assessed  and 
paid  on  the  amount  of  bonds  or  other  obli- 
gations secured  thereby,"  and  that  "on  deeds 
of  trust  or  mortgages  upon  the  works  and 
property  of  a  railroad  or  other  internal  im- 
provement company,  lying  partly  in  this  state 
and  partly  in  another  state,  the  tax  shall  be 
on  such  proportion  of  the  consideration  as  the 
number  of  miles  of  the  line  of  such  company 
in  this  state  bears  to  the  whole  number  of 
miles  of  the  line  of  such  company  conveyed 
by  such  deed."  It  was  held  in  Pocahontas 
GonsoL  Collieries  Co.  v.  Com.  113  Va.  108,  73 
S.  E.  446,  that  the  exemption  made  in  favor 
of  internal  improvement  companies  by  ex- 
acting a  tax  for  the  value  only  of  the  prop- 
erty within  the  state,  while  in  other  cases  the 
amoimt  of  tax  was  based  on  all  the  property 
conveyed  whether  located  within  the  state  or 
not,  was  not  such  as  to  render  the  act  void 
as  being  in  violation  of  the  provision  of  the 
State  constitution  requiring  uniformity  of 
taxation.  The  court  regarded  the  act  as 
granting  a  civil  privilege  and  said  that  the 
right  of  the  legislature  to  fix  the  amount  of 
a  tix  thereon  and  to  classify  the  subjects 
on  which  the  tax  was  imposed  was  well*nigh 
unlimited. 
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BlTLirrH  TRANSFER  RAILWAY 
COMPANY  ET  AI.. 

Minnesota  Supreme  Court — March  19,  1915. 
129  Minn,  126;  151  N.  W,  907. 


Railroadfl    —    Pnrohaie    of    I<and    for 
Right  of  Way  —  Interest  Aoqiiired. 

The  conveyance  of  a  atrip  of  land  to  a 
railroad  company  for  a  right  of  way,  "to 
have  and  to  hold  the  same,  ...  lor 
and  so  long  as  the  same  is  used  for  railroad 
purposes,"  held  to  convey  an  easement  only, 
and  not  the  absolute  fee-simple  title. 

[See  note  at  end  of  this  case.] 

Abandonment  of  Risht  of  Way. 

An  easement  so  held  may  be  lost  by  aban- 
donment, and  the  evidence  is  held  to  support 
the  findings  of  the  trial  court  that  there 
was  an  intentional  abandonment  of  the  right 
of  way  involved  in  this  action. 

[See  11  Ann.  Cas.  769.} 

Rnlins*  on  Erldemee  Snatained. 

The  court  did  not  err  in  its  rulings  ex- 
cluding certain  evidence. 

(Syllabus  by  court.)  * 

Appeal  from  District  Court,  St.  Louis 
county:     Ei^sign,  Judge. 

Action  to  determine  title  to  real  property. 
George  W.  Norten,  executor,  plaintiff,  and 
Duluth  Transfer  Railway  Company  et  al., 
defendants.  Judgment  for  plaintiff.  Defend- 
ante  appeal.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

0,    W.    Bunn    and    Washburn,    Bailey    d 
Mitchell  for  appellant. 
A.  L,  Agatin  for  respondent. 

[127]  Bbown,  C.  J. — ^Action  to  determine 
the  title  te  real  property  in  which  plaintiff 
)tad  judgment  and  defendant  appealed  from 
fUL  order  denying  a  new  trial. 

The  facte  are  aa  follows: 

The  land  in  controversy  was  conveyed  to 
the  Duluth  Transfer  Railway  Co.  for  right 
of  way  purposes,  by  the  executors  of  the 
estete  of  George  W.  Norten,  deceased,  who 
was  the  owner  of  the  larger  track  out  of 
which  the  land  in  question  was  taken.  The 
grantee  in  that  conveyance  was  a  corpora- 
tion duly  organized  under  the  laws  of  the 
state  in  the  year  1890,  for  the  purpose  of 
operating  transfer  lines  of  railroad  within 
the  city  of  Duluth  and  points  beyond  the 
boundaries  thereof,  and  it  was  granted  te 
use  of  certain  streets  of  the  city,  and  of  West 
Duluth,  upon  condition   that    it    serve    all 


railroad  lines  entering  the  city,  and  to  per- 
mit such  other  railroad  companies  to  use  its 
tracks  and  facilities  upon  payment  therefor. 
The    transfer     company     th^eafter     con- 
structed ite  lines  of  road  [128]  within  and 
without  the  city,  one  of  which  extends  from 
within  the  city  to  West  Duluth  and  from  a 
point  near  Spirit  Lake  to  a  connection  with 
the  old  Duluth  &  Winnipeg  Railroad.     The 
company  conducted  ite  affairs  for  some  time 
but  finally  became  insolvent,  and  in  receiver- 
ship proceedings,  all  ite  property  righte,  and 
privileges  were,  some  time  in  the  year  1896, 
transferred  to  a  receiver  of  the  corporation, 
who  continued  the  operation  of  its  affairs 
until  January,  1902,  when  in  foreclosure  pro- 
ceedings the  property,  franchises  and  privi- 
l^es  werer  sold  to  the  bondholders  of  the  com- 
pany, who  thereupon  organized  the  Duluth 
Transfer  Railroad  Co.,  and  all  righte  so  ac- 
quired by  l^em  were    transferred    and    set 
over  to  the  new  corporation.     The  organiza- 
tion of  this  corporation  was  for  the  sole  pur- 
pose of  taking  over  the  property  and  affairs 
of  the  insolvent  concern,  and  of  continuing 
the  conduct  of  ite  business,    and    the    new 
company  acquired  the  same,  subject  to  the 
obligations  which,  had  theretofore  become  at- 
tached to  the  franchise    and    privileges    so 
transferred.     Thereafter,  in  May,   1902,  the 
Transfer  Railroad  Co.  sold  and  conveyed  to 
the  defendant  Northern  Pacific  Railway  Co., 
all   lines   of   railroad,   tracks,   switches  and 
other    property    previously    acquired    by    it 
through  the  foreclosure  and  receivership  pro- 
ceedings from  the  insolvent    Transfer    Rail- 
way Co.,  and  said  Northern  Pacific  Co.  has 
since  owned  and  controlled  the  same.     This 
sale  included  the  rig^t  of  way  in  question, 
.  which  formed  a  part  of  the  transfer  company 
line,  and  for  a  considerable  distence  paral- 
leled the  right  of  way  of  the  St.  Paul  k  Du- 
luth Railroad  Co.,  the  line  of  which  extends 
between  Duluth  and    St.    Paul    and    Minne- 
apolis.    Prior  to  the  purchase  of  the  trans- 
fer company  line  the  Northern  Pacific  Co. 
had  acquired  by  purchase  the  St.  Paul  k  Du- 
luth line,  and  has  at  all  times  since  operated 
trains  between  Duluth  and  Fond  du  Lac  over 
a  line  which  parallels  the  line  of  the  trans- 
fer company.     Subsequent  to  acquiring  both 
these  lines  of  road  and  in  the  fall  of  the  year 
1902,  defendant  Northern  Pacific  Co.  aban- 
doned the  transfer  line.     The  facte  in  refer- 
oice  to  which  abandonment  are  steted  clearly 
in  the  findings  of  the  trial  court,  and  a  stipu- 
lation of  facte  submitted  by  the  parties  on 
the  trial  below  which,  as  therein  stated,  are 
aubstentially   as   follows:     That    upon    the 
acquisition  of  said  lines  of  road  the  North- 
em  [129]  Pacific  Co.  caused  all  the  rails  of 
the  transfer  line,  together  with  the  bridges 
and  trestles  thereof,  to  be    taken    up,    dis- 
membered   and    wholly    removed    therefron. 
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through  the  entire  length  of  the  transfer  line 
from  a  point  on  the  main  line  thereof  at  or 
near  Sixty-third  avenue  in  West  Dnluth,  to 
the  terminal  or  end  of  the  same;  and  the 
line  so  taken  up  included  the  right  of  way  in 
dispute.  The  track  has  never  been  relaid,  or 
the  right  of  way  used  by  defendant  for  rail- 
road or  other  purposes.  The  trial  court 
found  that  on  or  about  December  1,  1912,  two 
days  prior  to  the  commencement  of  the 
action,  the  defendant  Northern  Pacific  Co. 
entered  upon  the  land,  not  for  the  purpose  of 
restoring  or  relaying  the  track  thereon,  but 
in  an  effort  to  prevent  another  railroad  com- 
pany from  acquiring  the  same  for  railroad 
purposes  in  condemnation  proceedings. 
Whether  this  finding  is  fully  sustained  by 
the  evidence  is  not  of  controlling  importance, 
for  the  fact  remains  that  for  10  yearb  the 
company  made  no  use  of  the  land  for  right 
of  way  or  other  purposes,  and  during  that 
time  made  no  attempt  to  relay  its  tracks 
thereon,  until  the  appearance  of  the  other 
railroad.     This  fact  clearly  appears. 

The  trial  court  found,  from  the  facts 
stated,  and  other  facts  and  circumstances  not 
necessary  to  here  repeat,  that  there  was  a 
complete  abandonment  of  the  land  by  the 
Northern  Pacific  Co.,  that  all  rights  and 
interests  acquired  under  and  through  the 
deed  to  the  transfer  company  terminated,  and 
that  the  estate  of  Norton,  the  grantor,  be- 
came fully  reinvested  with  the  title  to  the 
same  free  and  clear  of  any  claim  on  the  part 
of  the  defendant  railroad  company. 

It  is  contended  on  the  part  of  appellants: 
(1)  That  the  Norton  deed  to  the  transf^ 
company  conveyed  an  ahsolute  fee  title  limit- 
ed only  as  to  use,  namely,  railroad  right  of 
way  purposes,  and  that  a  failure  to  use  it 
for  that  purpose  or  at  all  would  not  termi- 
nate the  absolute  title  thus  granted;  (2) 
that  the  findings  of  the  court  to  the  effect 
that  the  land  was  abandoned  by  defendant 
Northern  Pacific  Co.  thereby  terminating  its 
easement  and  title,  are  not  sustained  by  the 
evidence;  and  (3)  that  the  court  erred  in 
excluding  certain  evidence,  offered  by  defend- 
ant for  the  purpose  of  showing  the  intent  of 
its  officers  in  removing  the  track,  ties,  and 
bridges  from  tlie  land,  [130]  and  abandoning 
the  use  thereof  for  railroad  purposes  during 
the  period  stated,  namely,  from  1902  to  De- 
cember, 1912. 

1.  The  first  contention  involves  an  exami- 
nation of  the  Norton  deed,  its  terms  and  pro- 
visi<»is,  for  the  purpose  of  ascertaining  the 
intent  of  the  parties  in  its  execution.  This 
Intent  is  to  be  gathered,  not  from  any  par- 
ticular clause  or  provision  thereof  taken  by 
itself,  but  from  the  whole  instrument,  con- 
struing all  its  provisions  together.  13  Cyc. 
605;  Platen  v.  Moorhead,  51  Minn.  518,  53 
N.  W.  807,  19  L.ILA.  195;  Witt  v.  St.  Paul, 


etc.  R.  Co.  38  Minn.  122,  35  N.  W.  862.  The 
deed,  after  naming  and  describing  the  parties, 
provides  as  follows: 

"Witnesseth:  That  the  said  parties  of 
the  first  part,  in  consideration  of  the  sum  of 
thirteen  hundred  and  twenty-five  dollars  to 
them  in  hand  paid  by  the  said  party  of  the 
second  part,  the  receipt  of  which  is  hereby 
acknowledged,  do,  by  these  presents,  grant, 
bargain,  sell  and  convey  unto  the  said  party 
of  the  second  part,  its  successors  and  as- 
signs, all  that  tract  or  parcel  of  land  lying 
and  being  in  the  county  of  St.  Louis,  and 
state  of  Minnesota,  described  as  follows  to 
wit:  (here  follows  a  description  of  the  land 
conveyed). 

'To  have  and  to  hold  the  same.  Together 
with  all  the  hereditaments  and  appurtenances 
thereunto  belonging  or  in  anywise  appertain- 
ing, unto  the  said  party  of  the  second  part, 
its  successors  and  assigns,  for  the  uses  and 
purposes  of  said  party  of  the  second  part  for 
and  so  long  as  the  same  shall  be  used  as  a 
right  of  way  for  tracks  and  side  tracks  and  a 
railroad  way  for  its  railroad  cars,  locomo- 
tives and  trains  and  for  proper  appendages  to 
such  track  or  tracks  and  railway,  and  for 
any  other  uses  consistent  with  or  embraced 
in  the  purposes  and  general  nature  of  the 
business  of  said  grantee,  as  expressed  in  its 
articles  of  incorporation." 

Aside  from  the  names  of  the  parties  and 
the  description  of  the  land  this  quotation  in- 
cludes all  the  provisions  of  the  conveyance. 
A  reading  of  the  same  leaves  in  our  minds  no 
fair  doubt  of  the  intention  of  the  parties. 
The  land  conveyed  was  taken  from  a  larger 
tract  and  was  a  narrow  strip  75  feet  wide  by 
about  3,000  in  length.  The  railroad  com- 
pany desired  it  for  a  particular  purpose, 
namely,  as  a  right  of  way,  and  the  grantors 
were  willing  to  convey  for  that  [131]  use. 
The  deed  contains  no  language  indicative  of 
an  intention  that  an  absolute  and  unquali- 
fied title  should  pass  to  the  grantee.  The 
significant  word,  generally  found  in  deeds  of 
real  property,  "forever,"  does  not  follow  the 
clause  "to  have  and  to  hold  the  same,"  but 
instead  thereof  it  reads  "to  have  and  to 
hold  the  same  .  .  .  for  and  so  long  as 
the  same  shall  be  used  as  a  right  of  way." 
This  language  appears  in  the  habendum 
clause,  where  usually  all  limitations  upon  the 
estate  granted  are  found,  if  any  be  imposed. 
And  no  other  language  or  clause  is  found 
which  in  any  way  impairs  or  detracts  from 
the  clause  "for  and  so  long  as  the  same  shall 
be  used  as  a  right  of  way."  The  only  con- 
elusion,  as  it  seems  to  us,  is  that  the  parties 
intended  by  the  deed  to  convey  to  the  com- 
pany an  easement  only,  and  to  vest  in  the 
company  the  right  to  hold  and  use  the  land 
so  long  as  it  woe  devoted  to  the  purpose 
stated,  and  no  longer.    Such  seems  to  be  the 
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construction  given  to  similar  deedfl  in  other 
states.  Reichenbach  y.  Washington  Short 
Line  K.  Co.  10  Wash.  357,  38  Pac.  1126 ;  Aber- 
crombie  v.  Simmons,  71  Kan.  538,  81  Pac. 
208,  1  KR.A.(N.S.)  806,  114  Am.  St.  Rep. 
609,  6  Ann.  Cas.  239;  Jones  v.  VanBochove, 
103  Mich.  98,  61  N.  W.  342-,  and  authorities 
cited  in  the  note  to  the  first  case  here  cited 
in  1  L.R.A.(N.S.)  806;  Platen  v.  Moorhead, 
51  Minn.  518,  53  N.  W.  807,  19  L.R.A.  196. 
Such  a  limitation  obviates  the  necessity  of  af- 
firmative action  on  the  part  of  the  grantor  to 
terminate  the  estate  or  right  granted,  for  the 
intentional  abandonment  of  the  property  oper- 
ates to  extinguish  all  rights  of  the  grantee 
without  affirmative  action  on  the  part  of  the 
grantor. 

2.  Are  the  findings  of  abandonment  sus- 
tained by  the  evidence?  The  question  must 
be  answered  in  the  affirmative. 

No  question  arises  as  to  the  result  and  ef- 
fect of  an  abandonment  in  a  case  of  this  kind. 
The  Norton  deed  conveyed  an  easement  for 
railroad  purposes  and,  unlike  a  conveyance 
of  the  fee  title,  the  right  so  granted  may  be 
lost  by  abandonment.  This  is  settled  law, 
and  not  here  disputed.  14  Cyc.  1186;  1  Rul- 
ing Case  Law,  4,  To  have  the  effect  of 
divesting  title  and  reinvesting  the  same  in 
the  grantor  of  the  easement,  the  abandonment 
must  amoimt  to  something  more  than  mere 
nonuser,  for  there  must  appear  to  have  been 
an  intentional  [132]  relinquishment  of  the 
rights  granted.  There  was  in  this  case  an 
actual  nonuse  of  the  right  of  way  for  10 
years,  and  the  question  of  the  intention  of 
the  company  is  of  primary  importance.  Did 
the  company  take  up  the  tracks  and  cease 
using  the  right  of  way  with  the  purpose  of 
abandoning  and  relinquishing  its  rights  in 
the  land?  This  intention  need  not  appear  by 
express  declaration,  but  may  be  shown  by 
acts  and  conduct  clearly  inconsistent  with 
an  intention  to  continue  th&  use  of  the  prop- 
erty for  the  purposes  for  which  it  was  ac- 
quired. And  it  has  been  held  that  where  the 
grant  was  for  a  public  benefit,  as  in  this 
case,  an  intention  to  abandon  will  more  readi- 
ly be  assumed  from  a  long  continued  nonuser, 
than  where  the  grant,  was  for  a  private  use. 
Jones,  Easements  §  856;  Henderson  v. 
Central  Passenger  R.  Co.  21  Fed.  358; 
Roanoke  Inv.  Co.  v.  Kansas  City,  etc.  R.  Co. 
108  Mo.  50,  17  S.  W.  1000. 

In  the  case  at  bar  the  right  of  way  was 
granted  to  the  transfer  company  for  and  so 
long  as  it  continued  to  occupy  and  use  the 
same  for  railroad  purposes.  The  grantee  wafi 
a  public  service  corporation,  charged  with 
certain  duties  and  obligations  in  supplying 
facilities  to  other  like  corporations.  By  the 
abandonment  of  the  road,  by  taking  up  and 
removing  the  track  from  the  line  in  question 
the  Northern  Pacific  Co.  relieved  itself  from 


the  discharge  of  those  duties  and  obligations. 
The  line  from  Sixty-third  avenue.  West  Du- 
luth,  to  a  point  near  Spirit  Lake  was 
parallel  to  the  St.  Paul  &  Duluth  line,  owned 
by  the  Northern  Pacific  Co.,  and  there  was, 
so  far  as  disclosed  by  the  record,  no  neoesai^ 
or  occasion  for  maintaining  both  lines;  the 
St.  Paul  &  Duluth  line  answ^ed  and  sup- 
plied all  the  needs  and  requirements  of  de- 
fendant. The  line  from  the  point  near  Spirit 
Lake  extended  to  a  connection  with  the  old 
Duluth  &  Winnipeg  line  of  railroad,  and 
when  that  road  was  in  operation  afforded  it 
an  entrance  into  Duluth  over  the  transfer 
line.  But  the  Duluth  &  Wiimipeg  line  had 
been  abandoned  and  the  track  taken  up,  and 
the  extended  transfer  line  was  of  no  use  or 
purpose  beyond  the  point  of  divergence  from 
the  St.  Paul  k  Duluth  line  near  Spirit  Lake. 
The  defendant  took  up  all  this  line  between 
the  points  stated,  removed  the  tracks,  ties, 
rails  and  bridges,  and  all  in  connection  there- 
with which  was  of  any  value  or  suitable  for 
use  elsewhere,  and  for  10  [133]  years  made 
no  use  of  the  right  of  way  for  anjr  purpose. 
It  grew  up  to  weeds  and,  according  to  the 
findings  of  the  court,  not  until  another  rail- 
way company  attempted  to  acquire  the  same 
for  a  right  of  way  did  the  defendant  attempt 
to  retake  possession  of  the  land.  The  useful- 
ness of  the  right  of  way  for  the  purposes  for 
which  the  grant  was  made,  had  long  before 
been  completely  destroyed  by  the  removal  of 
the  track  and  bridges,  and  there  was  a  com- 
plete cessation  of  the  use  thereof  for  any 
purpose.  From  these  facts,  about  which 
there  is  no  dispute,  we  are  clear  that  the 
trial  court  was  fully  justified  in  finding  an 
intentional  abandonment  of  the  right  of  way. 
The  facts  bring  the  case  within  Chambers  v. 
Great  Northern  Power  Co.  100  Minn.  214, 
110  N.  W.  1128,  where  a  similar  situation 
was  presented.  While  the  right  of  way  held 
to  have  been  abandoned  in  that  case  was  not 
acquired  by  express  grant,  as  in  the  case  at 
bar,  the  facts  tending  to  show  intentional 
abandonment  are  substantially  the  same 
though  not  in  all  respects  so  clearly  indica- 
tive of  the  intention  as  in  the  case  at  bar. 
The  authorities  elsewhere  also  sustain  this 
view  of  the  (*ase.  Hickox  v.  Chicago,  etc  R. 
Co.  04  Mich.  237,  53  N.  W.  1105;  Chicago,  etc 
R.  Co.  V.  Clapp,  201  Dl.  418,  66  N.  £.  223; 
Jones  V.  Van  Bochove,  103  Mich.  98,  61  N. 
W.  342;  Gurdon,  etc  R.  Co.  v.  Vaught,  97 
Ark.  234,  133  S.  W.  1019;  Davis  v.  Gale,  32 
Cal.  27,  91  Am.  Dec  554. 

Defendant  offered  evidence  tending  to  show 
that  the  removal  of  the  track  and  bridges 
was  not  with  any  intention  of  abandoning  the 
line,  or  its  rights  therein,  but  for  temporary 
purposes  only.  Certain  maps  prepared  by 
employees  of  the  company  for  the  purpose  of 
showing  the  rights  of  way,  held  and  owned 
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by  the  company  at  Duliith  indicated  a  con- 
tinning  daim  to  this  right  of  way.  These 
maps  were  prepared,  as  we  understand  the 
matter,  after  the  tracks  had  been  taken  np 
and  removed,  and  the  markings  thereon  in- 
cluded this  particular  right  of  way.  It  was 
not  so  marked  out  on  one  of  the  maps.  These 
maps  were  proper  evidence  for  the  trial  court, 
hut  are  not  conclusive  that  there  was  no  in- 
tention to  abandon  permanently  this  part  of 
the  transfer  line.  The  evidence  was  prop- 
er for  the  consideration  of  the  trial  court 
in  connection  with  the  other  facts  and 
circumstances  disclosed.  The  effort  of  the 
representatives  of  the  Norton  estate  to 
[134]  escape  taxation  as  to  thie  strip  of 
land  can  have  no  bearing  upon  the  issue  of 
defendant's  abandonment  of  the  same. 

3.  A  fun  consideration  of  the  whole  record 
leads  to  the  conclusion  that  there  was  no  re- 
versible error  in  the  exclusion  of  the  evidence 
of  witness  Cooper.  This  witness  was  general 
manager  of  the  Northern  Pacific  Co.  at  the 
time  of  the  removal  of  the  tracks,  and  he 
was  present  at  the  time  the  president  of  the 
company  ordered  the  tracks  taken  up.  The 
matter  of  the  removal  was  wholly  within  the 
authority  of  the  president  of  the  company, 
and  defendant  sought  to  show  by  witness 
Cooper  that  in  ordering  the  removal  the 
president  stated  that  the  purpose  of  the 
change  was  temporary  and  that  there  was  no 
intention  of  permanently  abandoning  the 
property.  While  declarations  of  the  holder 
of  an  easement  tending  to  characterize  his 
act  in  abandoning  the  same  would  be  admis- 
sible against  him,  it  is  not  altogether  clear 
that  such  declarations  may  be  received  in  his 
favor.  1  Jones,  Ev.  §  170;  Hickox  v.  Chi- 
cago, etc.  R.  Co.  94  Mich.  287,  58  N.  W. 
1105.  But  we  do  not  decide  the  question  of 
the  admissibility  of  the  hearsay  statement 
of  the  intention  of  the  president  of  the  road. 
We  are  clear  that  had  it  been  received  the 
result  would  have  been  the  same.  The  case 
presented  is  one  showing  an  abandonment 
in  fact;  that  is,  the  tracks  and  bridges  were 
removed,  and  there  has  been  for  10  years  a 
total  failure  to  use  the  right  of  way  for  any 
purpose.  This  so  clearly  presents  a  case  of 
intentional  abafidonment,  that  the  hearsay 
evidence  would  have  had  no  substantial  pro- 
bative force  or  effect.  Its  rejection  was 
therefore  not  prejudicial.  The  same  may  be 
said  of  the  evidence  of  the  manager  of  the  com- 
pany, as  to  what  his  intention  was  in  taking 
np  the  track.  His  intention  was  that  of  the 
president  of  the  company,  who  had  exclusive 
authority  in  the  matter,  and  he  was  without 
authority  to  formulate  an  opinion  of  his 
own  which  could  affect  the  purpose  or  intent 
of  the  company.  The  witness  testified  that 
whatever  intention  he  had  in  the  matter  was 
founded  upon  the  intention  of  the  presid^it 
of  the  company. 


Our  conclusion  therefore  is  that  the  Norton 
deed  conveyed  to  the  transfer  company  an 
easement  only,  that  the  findings  of  an  in- 
tentional [185]  abandonment  by  defendant 
are  sustained  by  the  evidence,  and  that  there 
was  no  reversible  error  in  the  exclusion  of 
evidence. 

Order  afiSrmed. 


NOTB. 

Estate  or  Imterest  Acquired  liy   Bail- 
.  ro»4   iA   tead   Pnxohased   for   Rislit 
of  Way. 

Contrary  to  the  view  taken  in  Spierling  v. 
Ohl,  232  111.  581,  13  Ann:  Caa.  430,  the  estate 
or  interest  acquired  by  a  railroad  in  land 
purchased  by  it  for  a  right  of  way  is  general- 
ly held  by  the  recent  cases  to  be  an  easement. 
Louisville,  etc.  R.  Co.  v.  Maxey,  139  Ga.  541, 
77  S.  E.  801;  Muncie  Electric  Light  Co.  v. 
Joliff,  59  Ind.  App.  349,  109  N.  E.  433 ;  Van- 
dalia  R.  Co.  v.  Topping  (Ind.)  113  N.  E. 
421 ;  Mahar  v.  Grand  Rapids  Terminal  R.  Co. 
174  Mich.  138,  140  N.  W.  535;  Kansas  City 
Southern  R.  Co.  v.  Sandlin,  173  Mo.  App. 
384,  158  S.  W.  857;  Illinois  Cent.  R.  Co.  v. 
Centerville  Telephone  Co.  (Tenn.)  186  S.  W. 
90;  Right  of  Way  Oil  Co.  v.  Gladys  City  Oil, 
etc.  Co.  106  Tex  94,  157  S.  W.  737,  51 
L.R.A.(N.S.)  268,  (djjirmw^  judgment  137  S. 
W.  171) ;  Pacific  Iron  Works  v.  Bryant  Lum- 
ber, etc.  Mill  Co.  60  Wash.  602,  111  Pac. 
578.  See  also  Cleveland,  etc.  R.  Co.  v.  Simp- 
son, 182  Ind.  693,  104  N.  E.  301,  108  N.  E. 
9,  and  see  the  reported  case.  Compare 
Stevens  v.  Galveston,  etc.  R.  Co.  (Tex.)  169 
S.  W.  644.  In  Illinois  Cent.  R.  Co.  v.  Center- 
ville Telephone  Co.  (Tenn.)  186  S.  W.  90, 
wherein  it  was  contended  that  the  conveyance 
of  a  right  of  way  to  a  railroad  company  trans- 
ferred the  fee  and  not  a  mere  easement,  the 
court  said :  "McLemore  v.  Charleston,  etc.  R. 
Co.  Ill  Tenn.  639,  69  S.  W.  338,  settles  this 
question.  It  was  held  in  that  case  that  the 
conveyance  of  a  right  of  way  to  the  railroad 
company  through  the  lands  of  a  grantor 
operated  to  convey  an  easement  therein  only, 
and  the  fee  remained  in  the  grantor.**  And 
in  Pacific  Iron  Works  v.  Bryant  Lumber,  etc. 
Mill  Co.  60  Wash.  602,  111  Pac.  578,  the 
court  said :  "The  right  of  way  deed  remised, 
released,  and  forever  quitclaimed  to  the  com- 
pany, a  right  of  way  100  feet  in  width  *to 
have  and  to  hold  the  said  premises  with  the 
appurtenances  unto  the  said  party  of  the 
second  part  and  to  its  successors  and  as- 
signs forever,  for  railway  purposes,  but  if  it 
should  cease  to  be  used  for  a  railway  the 
said  premises  shall  revert  to  said  grantors, 
their  heirs,  executors,  administrators  or  as- 
signs.' If  this  were  a  grant  in  fee  simple,  it 
would,  perhaps,  have  the  effect  claimed  for 
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it  by  the  respondent,  but,  in  onr  opinion  it 
was  not.  While  some  of  the  langua^  con- 
tained in  the  deed  might  imply  such  a  grant, 
when  the  instrument  is  construed  as  a  whole 
and  in  the  light  of  the  purpose  for  which 
the  grant  was  made,  it  is  a  grant  of  a  right 
of  way  or  easement  and  nothing  more." 

In  Teipos  a  statute  (Rev.  St.  1895,  art. 
4473)  expressly  provides  that  *'the  right  of 
way  secured  or  to  be  secured  to  any  railroad 
company  in  this  state,  in  the  manner  pro- 
vided by  law,  shall  not  be  so  construed  as 
to  include  the  fee  simple  estate  in  lands, 
either  public  or  private."  Right  of  Way  Oil 
Co.  V.  Gladys  City  Oil,  etc.  Co.  106  Tex.  94, 
167  S.  W.  737,  51  L.R.A.(N.S.)  268  {affirming 
judgment  137  S.  W.  171),  wherein  the  court, 
in  holding  that  oil  beneath  the  surface  of  the 
granted  land  did  not  pass,  said:  "  'The  man- 
ner provided  by  law*  is  either  by  agreement 
with  the  owner  or  condemnation;  therefore, 
if  the  owner  by  agreement  conveys  the  'right 
of  way,'  it  is  secured  to  the  railroad  com- 
pany in  the  manner  provided  by  law  and  will 
be  governed  by  the  statute,  and  cannot  be 
construed  to  confer  a  fee  simple  title  to  the 
land." 

However,  the  estate  or  interest  acquired 
by  a  railroad  in  land  purchased  for  a  right 
of  way  is  to  be  determined  by  the  intention 
of  the  parties  as  expressed  in  the  language  of 
the  instrument  of  conveyance.  Moore  Plant- 
ing Co.  V.  Morgan's  Louisiana,  etc.  R.  etc. 
Co.  126  La.  840,  53  So.  22.  See  also  Mahar 
V.  Grand  Rapids  Terminal  R.  Co.  174  Mich. 
138,  140  N.  W.  635. 

In  Moore  Planting  Co.  v.  Morgan's  Louisi- 
ana, etc.  R.  etc.  Co.  supra,  the  court  said: 
"A  'right  of  way'  may  consist  either  of  the 
fee,  or  merely  of  a  right  of  passage  and  use, 
i.  e.,  of  a  servitude.  Whether  the  one  or 
the  other  is  meant  in  any  particular  instru- 
ment must  be  gathered  from  the  instrument 
as  a  whole.  As  a  general  rule,  it  means 
only  the  servitude."  In  Mahar  v.  Grand 
Rapids  Terminal  R.  Co.  174  Mich.  138,  140 
N.  W.  635,  an  instrument  conveying  land  to 
a  railroad  company  was  held  to  show  an  in- 
tention of  the  grantors  to  grant  simply  a 
right  of  way  across  the  premises  in  question, 
and  not  to  convey  the  fee  to  the  land,  where 
the  granting  clause  contained  the  following 
language:  "for  a  right  of  way  for  a  rail- 
road ;**  "this  grant  shall  be  void  and  the  said 
right  of  way  herein  conveyed  shall  revert  to, 
and  the  title  thereto  revest  in,  the  parties  of 
the  first  part;"  "this  grant  or  conveyance  of 
a  right  of  way  for  a  railroad  shall  at  the 
option  of  the  parties  of  the  first  part,  their 
heirs,  successors,  or  assigns,  be  null  and 
void  and  the  title  thereto  revest  to  the 
parties  of  the  first  part,  their  heirs,  succes- 
sors or  assigns."  The  instrument  further  pro- 
vided that  no  deviation  should  be  made  by 


the  party  of  the  second  part  without  first  ob- 
twining  the  consent  and  approval,  in  writing, 
of  the  parties  of  the  first  part,  and  also  re- 
served to  the  parties  of  the  first  part  the 
right  of  sewage  and  drainage  across  the 
premises.  In  Hauselmaji  ▼.  Grand  Trunk 
Western  R.  Co.  163  Mich.  496,  128  N.  W.  732, 
it  appeared  that  the  grantors  conveyed  to  a 
trustee,  whom  the  grantors  knew  to  be  buying 
the  land  for  railroad  purposes,  the  right  to 
make  use  of  a  certain  right  of  way  to  the 
fullest  extent  to  which  the  grantors  had  the 
right  to  make  use  of  the  same,  but  without. in 
any  manner  or  to  any  extent  diminishing  the 
right  of  the  grantors,  their  heirs  or  assigns, 
to  continue  to  make  use  of  said  right  of  way 
in  common  with  the  grantee.  It  was  held 
that  the  legal  effect  of  the  deed  was  to 
authorize  the  railroad  to  use  the  right  of 
way  for  any  of  the  purposes  for  which  a  ri^t 
of  way  over  such  a  strip  of  land  might 
usually  be  used  by  a  railroad  company,  so 
long  as  that  use  did  not  unreasonably  limit 
the  grantors'  common  use  thereof.  In  East 
San  Mateo  Land  Co.  v.  Southern  Pac.  R,  Co. 
(Cal.)  157  Pac.  634,  it  appeared  that  a  deed 
to  a  railroad  company  conveyed  the  land  in 
question  to  the  railroad  company  and  its  suc- 
cessors "during  the  legal  existence  of  said 
company,  solely  upon  the  following  con- 
ditions (here  follow  certain  conditions) ; 
.  .  .  and  upon  the  breach  ...  of  any 
of  the  aforesaid  conditions,  this  grant  shall 
become  void,  and  the  estate  hereby  con- 
veyed .  ,  .  shall  cease  and  determine, 
and  the  said  land  shall  absolutelv 
revert  to  the  said  party  of  the  first  part 
(grantor),  his  heirs  or  assigns,  in  fee 
simple  .  .  .  and  shall  in  like  manner  at 
the  expiration  of  the  legal  existence  of  said 
company  revert  to  said  party  of  the  first 
part,  his  heirs  or  assigns,  notwithstanding 
anything  herein  contained  to  the  contrary.*' 
It  was  held  that  the  duration  of  the  estate  or 
easement  granted  was  definite  and  precise, 
and  was  one  limited  for  years  and  not  in 
fee.  In  Pittsburgh,  etc.  R.  Co.  v.  Barth 
(Ind.)  110  N.  £.  674,  it  appeared  that  a 
grantor  granted  to  a  railroad  company  the 
right  to  enter  on  certain  premises  and  con- 
struct, maintain  and  operate  thereon  a  sid«* 
track,  and  among  other  conditions  it  was 
stipulated  that  the  right  of  the  railroad  to 
hold  the  premises  should  continue  in  exist- 
ence only  so  long  as  the  railroad  company 
should  maintain  a  certain  track  for  the  use 
of  a  certain  manufacturing  company.  It  was 
held  that  the  instnunait  did  not  create  a 
tenancy  at  will  nor  could  the  right  be 
accurately  described  as  a  lease,  or  license 
coupled. with  an  interest,  but  was  rather  '^a 
grant  to  use  and  occupy." 

While  the  estate  or  interest  acquired  by  a 
railroad  in  land  purchased  for  a  right  of  way 
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is  generally  held  to  be  an  easement,  yet  a 
railroad  may  acquire  the  fee  in  the  right  of 
^'ay,  Inhere  the  deed  of  conveyance  is  suf- 
ficient for  that  purpose.  Concklin  v.  New 
York  Cent.  etc.  R.  Co.  149  App.  Div.  739,  134 
N.  Y.  S.  191.  Thus  where  the  instrument 
as  a  whole  conveys  the  fee  to  the  right  of 
way  it  has  been  held  that  a  statement  in  the 
habendum  clause  that  the  prop^ty  is  h^d 
for  railroad  purposes  wilL  not  limit  the  fee 
conveyed.  Concklin  v.  New  York  Cent.  etc.  K, 
Co.  supra;  Sherman  v.  Sherman,  23  S.  D. 
486,  122  N.  W.  439.  In  Battelle  v.  New  York, 
etc.  R.  Co.  211  Masa.  442,  97  N.  £.  1004,  it 
appeared  that  a  deed  to  a  railroad  company 
recited  that  "it  is  hereby  intended  to  convey 
the  above  premises  to  the  said  railroad  com- 
pany to  be  used  for  a  public  road  and  depot 
and  railroad  purposes  only,  reserving  to  the 
grantor,  her  heirs  and  assigns,  ^e  use  of 
said  granted  premises  for  ingress  and  egress 
to  and  from  her  land  adjoining*'  aAd  con- 
tained the  usual  habendum  clause,  "to  the 
aaid  railroad  company  their  assigns,  to  their 
own  use  and  behoof  forever."  The  general 
warranty  clause  excepted  from  its  operation 
the  "aforesaid  reserration."  It  was  con- 
tended that  the  deed  conveyed  to  the  railroad 
only  a  use  "for  a  public  road  and  depot  and 
railroad  purposes"  and  reserved  a  resulting 
use  in  the  grantor,  but  it  was  held  that  the 
title  to  the  land  described  in  the  deed  passed 
to  the  railroad  company  in  fee  'simple. 

Under  an  Oklahoma  statute  (Wilson's  Rev. 
&  Am.  Stat.  §  907)  which  provides  that 
"every  estate  in  land  which  shall  be  granted, 
conveyed  or  demised  by  deed  or  will,  shall 
be  deemed  an  estate  in  fee  simple  and  of  in- 
heritance unless  limited  by  express  words," 
and  a  further  provision  (§  1032)  which 
by  necessary  implication  confers  the  power  on 
railroad  corporations  to  take  a  fee  title  to 
land  purchased  for  right  of  way  or  o^er  rail- 
road purposes,  it  has  been  held  that  a  war- 
ranty deed  in  ordinary  form  conveying  a 
strip  of  land  for  railway  purposes  trans- 
ferred the  title  in  fee.  Gilbert  v.  Missouri, 
etc.  R.  Co.  186  Fed.  102,  107  C.  C.  A.  320. 

In  South  Dakota  it  has  been  held  that  a 
railroad  company  acquires  a  title  in  fee  and 
not  a  mere  easement  where  land  is  con- 
veyed to  it  for  a  right  of  way  by  a  deed 
ivhich  shows  that  it  was  the  intention  of  the 
parties  to  transfer  the  land  to  the  railroad 
company.  The  ruling  was  based  on  a 
statute  (Comp.  Laws  1887,  §  2980)  which 
enables  a  railroad  corporation  to  acquire  by 
purdiase  all  such  real  estate  and  other  prop- 
erty as  may  be  necessary  fdr  the  construc- 
tion, maintenance  and  operation  of  its  rail- 
road, and  the  stations,  depot  grounds,  and 
other  accommodations  reasonably  necessary 
to  accomplish  the  object  of  its  incorporation ; 
and    to   hold  and  tse  the  same,  to  lease  or 


otherwise  dispose  of  any  part  or  parcel  there- 
of, or  sell  the  same  When  not  required  for 
railroad  uses,  and  no  longer  necessary  to  its 
use.  Sherman  V.  Sherman,  23  S.  D.  486,  122 
N.   W.  439. 
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Where  a  case  is  submitted  on  bill  and  an- 
swer, the  answer  must  be  taken  as  true  so 
far  as  responsive  to  the  bill. 

[See  10  R.  C.  L.  tit.  Equity,  p.  460.] 

Sewers  —  Power  to  Eactend  Syateni. 

Hyattsville  charter  (Laws  1904,  c.  125) 
authorizes  construction  and  maintenance  of  a 
sewerage  system  for  the  town,  and  the  amend- 
ment thereto  by  Laws  1908,  c.  79,  §  15,  au- 
thorizes extension  of  sewers  as  its  interest 
demands  from  time  to  time.  Held,  that  the 
power  to  extend  sewers  thereunder  applied  to 
the  system,  and  was  not  confined  to  extending 
from  the  point  at  which  they  ended  sewers 
constructed  under  the  charter  of  1904. 

Special  Assessment  —  Sewer  Eistensioa 
—  Parallelins  Old  Sewer. 

It  is  not  ground  for  objection  to  an  as- 
sessment for  a  sewer  that  it  is  constructed 
parallel  with  an  old  sewer  for  a  certain  dis- 
tance, where  the  duplicate  sewer  is  not  in 
front  of  the  property  assessed  and  does  not  af- 
fect it,  and  no  attempt  is  made  to  assess  prop- 
erty for  the  cost  of  duplica^on,  which  was 
necessary  to  get  a  proper  grade  and  avoid 
expense  of  deepening  tiie  old  sewer  in  ex- 
tending i^e  system. 

Necessity  of  Benefit  to  Property  Owner. 

It  is  not  ground  for  objection  to  an  assess- 
ment for  a  sewer  that  the  abutting  property 
owner  is  not  benefited  by  its  construction. 

[See  Ann.  Cas.  1915D  384.] 

Front  Foot  Rnle. 

Assessment  of  the  cost  of  a  sewer  on  abut- 
ting property  according  to  the  frontage  of 
each  parcel  is  not  a  taking  of  property  with- 
out due  process  of  law,  contrary  to  Const. 
U.  S.  Amend.  14. 

[See  note  at  end  of  this  case.] 

Notice    of    Assessment    ^    Necessity   — 
Property  in  Name  of  Another. 

Abutting  property  on  which  a  sewerage 
assessment  was  made  was  assessed  to  the  own- 
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er^B  husband.  It  had  been  carried  on  the 
tax  records  in  his  name  for  upwards  of  13 
years,  and  taxes  paid  him  on  bills,  rendered 
without  objection  or  inquiry  bv  her.  In  pro- 
ceedings relating  to  the  sewer  he  was  notified . 
with  others  and  took  part  in  conferences 
relating  thereto.  The  owner  and  her  husband 
resided  together  on  the  property  assessed,  and 
she  was  advised  of  such  proceedings,  and 
knew  that  he  was  present,  and  the  bill  for 
the  amount  of  the  assessment  sent  to  him 
was  filed  with  her  complaint  for  an  injunc- 
tion. It  is  held  that  under  the  circumstances 
disclosed  in  the  case,  heard  on  bill  and  answer, 
she  could  not  be  granted  relief  on  the  ground 
that  the  assessment  was  not  made  m  her 
name,  or  notice  sent  to  her. 

Appeal  from  Circuit  Court,  Prince  George's 
county:     Beall,  Judge. 

Action  for  injunction.  Emma  V.  Lyon, 
plaintiff,  and  Mayor  and  Common  Council  of 
Hyattsville,  defendant.  Judgment  for  defend- 
ant. Plaintiff  appeals.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

Wm.  J.  Neale  and  J7.  B:  'Moulton  for  appel- 
lant. 

Vincent  A.  Sheehy  for  appellee. 

[308]  Boyd,  C.  J.— This  is  an  appeal  from 
a  decree  of  the  lower  Court  denying  an  in- 
junction and  dismissing  the  bill  of  complaint 
filed  by  the  appellant  against  the  appellee. 
The  bill  alleges  that  the  plaintiff  (appellant) 
is  the  owner  of  a  tract  of  land  in  Hyattsville, 
beginning  on  the  west  side  of  the  Washing- 
ton and  Baltimore  Turnpike,  now  known  as 
Maryland  avenue,  at  the  middle  of  Arundel 
avenue,  and  running  thence  west  along  said 
middle  of  that  avenue  358  feet ;  thence  north, 
at  right  angles  to  said  avenue,  378  feet  to 
the  middle  of  Calvert  avenue;  thence  east 
along  the  middle  of  Calvert  avenue,  and 
parallel  with  Arundel  avenue,  410  feet  tQ 
the  west  side  of  the  turnpike,  or  Maryland 
avenue;  thence  south  8i  degrees  west  along 
said  turnpike  or  Maryland  avenue  110  feet 
to  a  corner ;  thence  south  7  degrees  along  the 
west  side  of  said  turnpike  274  feet  to  the 
beginning,  and  that  said  property  is  improved 
by  a  dwelling  house  and  other  improvements. 
The  object  of  the  bill  is  to  prevent  the  col- 
lection of  an  assessment  of  $269.38  against 
the  plaintiff's  property  for  a  sewer  that  was 
built  by  the  defendant  (appellee)  and  to 
have  said  assessment  set  aside  and  declared 
Void. 

An  order  to  show  cause  why  the  injunction 
should  not  issue  was  passed,  and  an  answer 
was  filed  by  the  appellee.  The  case  was  sub- 
mitted on  bill  and  answer,  and  hence  the 
answer  must  be  taken  as  true  so  far  as 
responsive  to  the  bill.  Miller's  £q.  Proc.  317- 
322,  686.     The  brief  of  the  appellant  reliea 


mainly  on  the  claim  that  the  asseasaient  by 
the  lineal  foot  is  a  taking  of  private  property 
without  due  process  of  law  and  a  violation  of 
the  Fourteenth  Amendment  to  the  FederaJ 
Constitution,  but  as  other  questions  are  sug- 
gested, we  will  consider  them  also. 

1.  Under  the  Act  of  1904,  Chapter  126,  the 
Mayor  and  Common  Council  of  Hyattsville 
was  authorized  to  establish,  oonstruct  and 
maintain  a  sewerage  system  ior  the  town  and 
to  issue  its  bonds  to  an  amount  not  exceeding 
$30,000.00  That  sewer  was  only  constructed 
on  Maryland  avenue  as  far  north  as  Arundel 
avenue.  By  section  15  Chapter  79  .of  [309] 
Acts  of  1908,  the  corporation  waa  given  ''au- 
thority to  extend  the  water  mains  and  sewers 
as  the  interest  of  the  town  from  time  to  time 
in  its  opinion  demands,  assessing  upon  the 
land  abutting  such  extensions  the  cost  there- 
of, which  assessment  shall  be  a  lien  upon 
such  abutting  property,  to  be  assessed  at  such 
time  as  the  Mayor  and  Common  Council  may 
determine,  and  to  be  eollected  from  the  own- 
ers of  said  abutting  property  by  said  Council 
as  taxes  due  the  corporation  of  Hyattsville 
are  collected,  and  the  Mayor  and  Common 
Council  to  have  power  to  make  all  necessary 
regulations  as  to  the  notice  of  such  assess- 
ments to  the  property  owners."  Under  the 
authority  of  tiiat  Act  ordinances  were  passed 
for  the  construction  of  the  sewer  in  question, 
and  there  was  an  assessment  of  $269.38  on 
the  property  of  the  appellant,  but  it  was  as- 
sessed in  the  name  of  her  husband,  W.  C. 
Lyon.  That  sewer  was  constructed  on  Mary- 
land avenue  to  Carroll  avenue,  which  is  north 
of  Arundel  avenue,  and  then  out  Carroll  ave- 
nue. It  runs  366.50  feet  in  front  of  the  ap- 
pellant's property  on  Maryland  avenue. 

The  appellant  contends  that  this  was  not 
an  extension  of  the  present  sewerage  system, 
and  that  the  town  was  only  authorized  to 
extend  the  sewer  of  1904  from  some  point  at 
which  it  ended.  We  will  content  ourselves  by 
quotings  from  the  opinion  of  Judge  Beall  aa 
to  that  ground.  He  said:  "Manifestly  the 
law  meant  to  give  the  town  the  power  to 
extend  the  sewerage  system  of  the  town,  and 
did  not  mean  to  confine  it  necessarily  to  add- 
ing to  the  length  of  the  old  sewer  constructed 
under  the  Act  of  1904.  The  purpose  of  the 
Act  was  to  enable  the  town  to  meet  the  grow- 
ing demands  of  increasing  population  by 
reaching  portions  of  the  town  with  sewers  as 
it  became  built  up." 

2.  The  second  reason  assigned  is  equally 
without  merit.  It  is  contended  that  tlie  neiw' 
sewer  is  in  part  a  duplication  of  an  existing 
one,  and  that  there  was  no  authority  for  such 
ooikstruction.  It  is  true  that  for  some  dis- 
tance south  of  Arundel  avenue  the  new  server 
is  parallel  with  the  old  one  [310]  <m  Mary- 
land avenue,  but  the  answer  effectually  dis- 
poses of  that  objectionu     In  the  flrtt  place 
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it  denies  that  such  duplicate  sewer  was  in 
front  of  the  appellant's  property,  or  that  said 
property  was  in  any  way  affected  thereby,  or 
that  appellee  has  attempted  to  assess  any 
part  of  the  cost  of  such  duplicate  sewer 
against  the  appellant's  property  or  any  other 
property,  but  it  alleges  that  the  duplication 
was  owing  to  the  existing  conditions.  In 
order  to  hsLve  a  proper  grade  in  the  extension 
of  the  sewer  on  Maryland  avenue,  north  of 
Anmdel  avenue,  it  was  necessary  in  the  opin- 
ion of  the  engineer  in  charge  to  begin  south 
of  Arundel  avenue,  and  it  was  begun  about 
midway  between  the  latter  and  Maple  avenue. 
After  the  sewer  of  1904  was  laid  the  State 
Roads^  Ck>mmission  had  taken  over  Maryland 
avenue  and  had  tiiacadatnized  it  and  made 
a  first-class  roadway  out  of  it.  The  appellee 
found  upon  investigation  that  it  would  be 
cheaper  to  run  a  parallel  sewet  for  the  dis- 
tance spoken  of  than  to  tear  up  the  road, 
place  the  old  sewer  deeper  and  then  repair 
the  road.  It  therefore  laid  that  part  of  the 
new  sewer  on  the  side  of'  the  avenue,  where  it 
was  not  macadamized,  which  was  undoubted- 
ly proper  and  cheaper,  if  the  allegations  in 
the  answer  are  correct,  as  we  must  assume 
them  to  be. 

3.  In  reference  to  the  reason  assigned  that 
the  property  of  the  appellant  is  not  benefited 
by  the  construction  of  the  sewer  it  would 
perhaps  only  be  necessary  to  refer  to  the  case 
of  Hyatlsville  v.  Smith,  106  Md.  318,  66  Atl. 
44.  Judge  Burke,  in  speaking  for  the  Court, 
after  referring  to  certain  fundamental  maxims 
in  the  law  of  taxation,  stated  by  Judge  Cooley, 
said:  "Two  others,  which  have  been  long 
and  firmly  fixed  in  the  law  of  this  State,  may 
be  added;  first,  that  the  Legislature  has  the 
power  of  taxing  particular  districts  for  local 
benefits  or  improvements;  and,  secondly,  to 
authorize  a  municipal  corporation  to-  open, 
grade,  pave,  curb,  etc.,  any  street,  or  part  of 
a  street,  and  to  assess  the  cost  of  doing  such 
work  upon  the  property  binding  upon  such 
street  or  part  thereof,  and  that  in  the  ab- 
sence of  any  declaration  of  [311]  intent  to 
the  contrary,  the  presumption  would  be  that 
the  Legislature  considered  that  the  purpose 
for  which  the  tax  or  assessment  was  levied 
wa«  a  public  purpose,  and  that  the  improve- 
ment would  inure  to  the  special  benefit  and 
advantage  of  the  adjacent  owner  upon  whose 
property  the  assessment  is  laid."  A  number 
of  Maryland  cases  are  then  cited  by  him,  and 
we  would  also  refer  to  Bassett  v.  Ocean  City, 
118  Md.  114,  84  Atl.  262;  Alberger  v.  Balti- 
more, 64  Md.  1,  20  Atl.  988;  French  v.  Barber 
Asphalt  Paving  Co.  181  U.  S.  324,  21  S.  Ct. 
625,  46  U.  S.  (L.  ed.)  879;  4  Dillon  on  Mu- 
nicipal  Corporations   (6th  ed.)   2522. 

4.  The  next  objection  is  that  the  assess- 
ment of  the  cost  of  the  sewer  upon  the  abut- 
ting property,  according  to  the  frontage  of 


each  parcel,  is  a  taking  of  private  property 
without  due  process  of  law  and  contrary  to 
the  Fourteenth  Amendment  to  the  Federal 
Constitution.  In  Hyattsville  v.  Smith,  supra, 
we  sustained  an  assessment  made  according  to 
the  front  foot  rule  under  a  section  of  the 
charter  of  Hyattsville  very  similar  to  the  one 
under  which  this  improvement  was  made,  as 
we  also  did  in  Bassett  v.  Ocean  City,  supra, 
and  Baltimore  V.  Johns  Hopkins  Hospital,  56 
Md.  1.  Unless  therefore  the  appellant  is  cor- 
rect in  his  contention  that  the  Supreme  Court 
of  the  United  States  has  decided  otherwise, 
the  question  is  settled  in  this  State. 

The  case  relied  on  by  the  appellant  is  Nor- 
wood V.  Baker,  172  U.  S.  269,  19  S.  Ct.  187, 
43  U.  S.  (L.  ed.)  443.  While  there  are  ex- 
pressions in  that  case  which  might  seem  to 
sustain  the  position  of  the  appellant,  the  Su- 
preme Court  has  explained  that  decision  and 
has  pointed  out  that  it  was  not  intended  to 
adopt  the  rule  which  some  courts  thought  it 
had  established.  In  French  v.  Barber  Asphalt 
Paving  Co.  181  U.  S.  324,  21  S.  Ct.  625,  46  U. 
S.  (L.  ed.)  879,  the  case  of  Norwood  v.  Baker 
was  referred  to  at  some  length,  and  a  number 
of  authorities  were  considered,  and  it  was 
held  that  (quoting  from  the  syllabus)  :  "The 
apportionment  of  the  entire  cost  of  a  street 
pavement  upon  the  abutting  lots  according  to 
their  frontage,  without  any  preliminary  hear- 
ing as  to  benefits,  may  be  authorized  by  the 
Legislature,  and  this  will  not  constitute  [312] 
a  taking  of  property  without  due  process  of 
law."  The  Court,  quoting  from  and  approv- 
ing Dillon  on  Municipal  Corporations,  said: 
*"nie  Courts  are  very  generally  agreed  that 
the  authority  to  require  the  property  specially 
benefited  to  bear  the  expense  of  local  improve- 
ments is  a  branch  of  the  taxing  power,  or  in- 
cluded within  it.  .  .  .  Whether  the  ex- 
pense of  making  such  improvements  shall  be 
paid  out  of  the  general  treasury,  or  be  as- 
sessed upon  the  abutting  property  or  other 
property  specially  benefited,  and,  if  in  the 
latter  mode,  whether  the  assessment  shall 
be  upon  all  property  found  to  be  benefited,  or 
alone  upon  the  abutters,  according  to  front- 
age or  according  to  the  area  of  their  lots,  is 
according  to  the  present  weight  of  authority 
considered  to  be  a  question  of  legislative  ex- 
pediency. (2  Dill.  Mun.  Corp.  section  762, 
4th  ed.).  This  array  of  authority  was  con- 
fronted in  the  Courts  below,  with  the  decision 
of  this  Court  in  the  case  of  Norwood  v.  Baker, 
172  U.  S.  269  [19  S.  Ct.  187,  43  U.  S.  (L.  ed.) 
443]  which  was  claimed  to  overrule  our 
previous  cases,  and  to  establish  the  principle 
that  the  cost  of  a  local  improvement  cannot 
be  assessed  against  abutting  property  accord- 
ing to  frontage,  unless  the  law,  under  which 
the  improvement  it  made,  provides  for  a  pre- 
liminary hearing  as  to  the  benefits  to  be 
derived  by  the  property  to  be  assessed.    But 
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we  agree  with  the  Supreme  Court  of  Missouri 
in  its  Tiew  that  such  is  not  the  necessary 
legal  import  of  the  decision  in  Norwood  v. 
Baker."  Then,  after  referring  to  Norwood  v. 
Baker  at  some  lengtn,  the  Court  said :  "That 
this  decision  did  not  go  to  the  extent  claimed 
by  the  plaintiff  in  error  in  this  case  is  evident, 
because  in  the  opinion  of  the  majority  it  is 
expressly  said  that  the  decision  was  not  in- 
consistent with  our  decisions  in  Parsons  v. 
District  of  Columbia,  170  U.  S.  45,  66  [18  S. 
Ct.  521]  42  U.  S.  (L.  ed.)  943,  947,  and 
in  Spencer  v.  Merchant,  125  U.  S.  345,  357 
[8  S.  Ct.  921]  31  U.  S.  (L.  ed.)  763,  768." 

In  Wight  V.  Davidson,  181  U.  S.  371,  21 
S.  Ct.  616,  45  U.  S.  (L.  ed.)  900,  the  Supreme 
Court,  in  considering  the  case  of  Norwood 
V.  Baker,  said:  "There  the  question  was  as 
to  the  validity  of  a  village  ordinance,  which 
imposed  the  entire  cost  and  expenses  of  open- 
ing a  [313]  street,  irrespective  of  the  ques- 
tion whether  the  property  was  benefited  by 
the  opening  of  the  street.  The  Legislature 
of  the  State  had  not  defined  or  designated  the 
abutting  property  as  benefited  by  the  improve- 
ment, nor  had  the  village  authorities  made 
any  inquiry  into  the.  question  of  benefits. 
.  .  .  That  it  was  not  intended  by  this  de- 
cision to  overrule  Bauman  v.  Koss  and  Par- 
sons V.  District  of  Columbia  is  seen  in  the 
opinion  where  both  those  cases  are  cited,  and 
declared  not  to  be  inconsistent  with  the  con- 
clusion reached." 

Without  quoting  from  other  cases,  see  Tona- 
wanda  v.  Lyon,  181  U.  S.  389,  21  S.  Ct.  609, 
45  U.  S.  (L.  ed.)  908;  Cass  Farm  Co.  v.  De- 
troit, 181  U.  S.  396,  21  S.  Ct.  644,  645,  45  U. 
S.  (L.  ed.)  914;  Webster  v.  Fargo,  181  U.  S. 
394,  21  S.  Ct.  623,  645,  45  U.  S.  (L.  ed.)  912; 
Detroit  v.  Parker,  181  U.  S.  399,  21  S.  Ct.  624, 
645,  46  U.  S.  (L.  ed.)  917;  Wormley  v.  Dis- 
trict of  Columbia,  181  U.  S.  402,  21  S.  Ct. 
609,  45  U.  S.  (L.  ed.)  921;  Allen  v.  District 
of  Columbia,  181  U.  S.  402,  21  S.  Ct.  609, 
45  U.  S.  (L.  ed.)  922;  Shumate  v.  Heman, 
181  U.  S.  402,  21  S.  Ct.  645,  45  U.  S.  (L.  ed.) 
922;  Chadwick  v.  Kelley,  187  U.  S.  540,  23 
S.  Ct.  175,  47  U.  S.  (L.  ed.)  293.  Many 
decisions  are  collected  in  the  note  to  Heavner 
V.  Elkins,  69  W.  Va.  266,  as  reported  in  Ann. 
Cas.  1913A  655,  71  S.  E.  184,  52  L.R.A.(N.S.) 
1035.  Assessments  levied  by  the  front  foot 
are  thus  fully  sanctioned  by  the  Supreme 
Court  and  the  cases  sustaining  that  mode  de- 
cided by  that  Court  were  not  overruled  by 
Norwood  v.  Baker. 

It  is  said  in  the  brief  of  the  appellant  that 
the  cases  relied  on  by  the  appellee  were  all 
from  the  District  of  Columbia,  and  it  is  at- 
tempted to  point  out  a  distinction  between 
them  and  that  of  Norwood  v.  Baker,  but  with- 
out deeming  it  necessary  to  say  more  as  to 
that  suggestion,  it  will  be  seen  that  a  niunber 
of  those  cited  above  were  not  from  the  Dis- 


trict of  Columbia,  and  the  Supreme  Court 
made  no  such  distinction.  An  extended  re- 
view of  the  Supreme  Court  decisions  can  be 
found  in  4  Dillon  on  Mun.  Cor.  (5th  ed.) 
section  1436,  where  the  late  cases  are  cited 
in  the  notes.  Inasmuch,  then,  as  we  find  noth- 
ing in  the  decisions  of  the  Supreme  Court  to 
cause  us  to  change  our  decisions  (m  the  sub- 
ject, and  as  the  latter  have  distinctly  placed 
this  Court  in  the  line  of  cases  sustaining  the 
front  foot  rule,  it  is  clear  that  the  injunction 
could  not  have  been  granted  upon  the  ground 
now  under  consideration. 
.  [314]  It  may  be  well  to  add  that  the  answer 
and  the  ordinance  assessing  the  costs  show 
that  only  one^half  of  the  cost  of  the  sewer 
on  Maryland  avenue  in  front  of  the  <4»pel- 
lant's  property  was  assessed  against  it,  and 
that  there  is  no  occasion  to  collect  by  general 
taxation  any  portion  of  the  cost  of  construct- 
ing the  sewer  or  to  use  for  that  purpose  money 
in  its  treasury  placed  there  for  other  purposes. 
It  is  also  distinctly  alleged  in  the  answer 
that  the  plaintiff's  property  is  specially  bene- 
fited by  the  sewer. 

6.  The  objection  that  no  notice  was  given 
to  the  appellant  of  the  meeting  of  the  Mayor 
and  Common  Council  for  the  purpose  of  mak- 
ing an  assessment  of  the  cost  of  oonstructing 
the  sewer  upon  the  abutting  lands  is,  under 
the  circumstances  shown  by  this  record,  whol- 
ly without  merit,  and  the  bill  fails  to  disclose 
material  facts  in  reference  to  that  question. 
The  answer  shows  that  this  property  had  been 
carried  on  the  tax  record  of  the  appellee  in 
the  name  of  W.  C.  Lyon,  the  husband  of  the 
plaintiff,  for  at  least  thirteen  years,  and  that 
diuring  that  period  the  taxes  have  been  paid 
thereon  by  him  and  in  his  name,  upon  bills 
rendered  without  objection  or  inquiry  by  the 
plaintiff.  It  is  further  alleged  that  all  of 
the  property  owners,  except  the  owner  of  the 
property  now  claimed  by  the  appellant,  abut- 
ting on  Maryland  avenue,  from  Arundel  ave- 
nue to  Carroll  avenue,  and  on  Carroll  avenue 
to  Cecil  avenue,  filed  a  petition  with  appellee 
to  have  the  sewer  constructed;  that  several 
informal  conferences  between  the  property 
owners  and  the  Mayor  and  Common  Council 
were  held,  at  which  the  necessity  for  such 
sewer,  the  size  thereof,  character  and  best 
method  of  constructing  the  same  were  dis- 
cussed; that  as  the  result  of  the  conferences 
the  Mayor  and  Common  Council  became  con- 
vinced of  the  necessity  for  such  sewer  and  in 
order  that  it  might  be  taken  up  in  a  formal 
way  and  in  due  order,  althou^  not  required 
by  law,  notice  was  sent  to  all  the  owners 
whose  names  appeared  upon  the  tax  records 
that  the  Mayor  and  Common  Council  would 
on  the  day  named  hear  the  property  owners 
upon  the  questions  of  the  necessity  for  and 
size  of  such  a  sewer,  and  that  on  [315]  that 
day  the  property  owners  appeared  and  before 
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any  action  waa  taken  eveiy  property  owner 
who  desired  to  be  heard  waa  heard.  An  ordi- 
nance was  duly  passed  and  the  sewer  con- 
structed. The  Mayor  and  Common  Council 
afterwards  directed  notices  to  be  sent,  in  ac- 
cordance with  the  terms  of  the  original  ordi- 
nanceiy  to  the  owners  of  lands  abutting  said 
sewer,  that  they  would  meet  at  a  time  and 
place  named  for  the  purpose  of  making  an 
assessment  of  the  costs,  and  notice  was  sent 
to  each  of  the  property  owners  appearing  up- 
on the  tax  records  of  said  town;  that  at  the 
time  and  place  appointed  certain  property 
owners,  including  VV.  C.  Lyon,  were  present 
and  the  total  costs,  the  number  of  front  feet 
liable  to  be  ^issessed  and  the  cost  per  front 
foot  were  all  explained  to  them  and  every 
one  desiring  to  be  heard  was  heard,  but  not 
a  dissenting  voice  was  raised.  An  ordinance 
making  the  assessment  was  afterwards  passed. 
It  is  further  alleged  that  at  all  of  the  confer- 
ences, with  the  exception  of  possibly  one  or 
two,  W.  C.  Lyon  was  present,  took  part  in 
the  discussions  and,  being  a  civil  engineer, 
at  one  of  the  conferences  offered  to  prepare  a 
plan  for  the  construction  of  said  sewer;  that 
all  of  the  notices  were  therefore  sent  to  him 
and  that  at  no  time  did  he  intimate  that  he 
was  not  the  owner  of  the  property;  that  the 
plaintiff  and  her  said  husband  reside  together 
in  Hyattsville,  and  the  sewer  was  constructed 
in  front  of  their  place  of  residence.  The 
answer  further  avers  that  she  well  knew  and 
was  fully  advised  as  to  the  proceedings  being 
taken  by  the  defendant,  and  that,  if  she  be 
in  fact  the  owner  of  the  property,  she  knew 
that  her  husband  was  present  at  said  meet- 
ings, and  was  so  present  as  her  agent  and  rep- 
resentative and  she  is  now  estopped  to  deny 
it.  The  assessment  was  "On  that  part  of  the 
Killian  tract  fronting  366.50  feet  on  Maryland 
avenue,  and  assessed  in  the  name  of  W.  C. 
Lyon,  $269.38,*'  and  the  bill  for  the  amount 
of  the  assessment,  which  was  sent  to  W.  C. 
Lyon,  was  filed  by  the  plaintiff  with  her  bill 
of  complaint — ^being  another  circumstance  to 
show  that  she  was  kept  Informed  as  to  what 
was  being  done  in  reference  to  the  sewer. 

[316}  Under  such  circumstances,  there  be- 
ing no  denial  of  the  averments  in  the  answer, 
which  has  the  effect  stated  above,  inasmuch 
as  the  case  waa  heard  on  bill  and  answer,  the 
plaintiff  cannot  be  granted  relief  in  a  Court 
of  Equity  on  the  ground  that  the  assessment 
was  not  made  in  her  name,  or  that  the  notice 
was  not  sent  to  her.  The  assessment  was  in 
fact  made  against  the  property,  which  was 
correctly  stated  to  be  assessed  in  the  name 
of  W.  C.  Lyon.  If  authorities  be  necessary 
to  show  that  such  objection  to  assessments 
for  local  improvements  will  not  under  such 
circumstances  be  countenanced  by  Courts  of 
justice,  see  William  Wilkens  Co.  v.  Baltimore, 
103  Md.  293,  7  Ann.  Cas.  1192,  63  Atl.  562; 
Ann.  Cfls.  1916B.— 49. 


Moffat  V.  Calvert  County,  97  Md.  266,  54  Atl. 
960;  Parsons  v.  District  of  Columbia,  170  U. 
S.  45,  18  S.  Ct.  521,  42  U.  S.  (L.  ed.)  943; 
Wight  V.  Davidson,  181  U.  S.  377,  21  S.  Ct. 
616,  45  U.  8.  (L.  ed.)  900;  Chadwick  v. 
Kelley,  187  U.  8.  540,  23  8.  Ct  175,  47  U.  8. 
(L.  ed.)  293;  In  re  Mcl.«an,  138  N.  Y.  164, 
33  N.  E.  821,  20  L.R.A.  389;  Atkinson  v. 
Newton,  169  Mass.  240,  47  N.  E.  1029 ;  8tetler 
v.  East  Rutherford,  66  N.  J.  L.  528,  47  Atl 
489;  10  Am,  k  Eng.  Enc.  of  Law  (L.  ed.) 
230;  25  Am.  &  Eng.  Enc.  of  Law  (2d  ed)  1205. 

We  do  not  deem  it  necessary  to  consider 
the  additional  question  suggested  by  the  ap- 
pellee— ^whether  under  this  statute  any  notice 
was  required  before  the  assessment  was  made. 
We  are  of  the  opinion  that  the  lower  Court 
was  right  in  refusing  to  grant  an  injunction, 
and  as  there  was  no  reason  for  retaining  the 
bill,  it  was  properly  dismissed. 

Decree  affirmed^  the  appellant  to  pay  the 
costs. 


NOTE. 

The  validity  of  a  special  assessment  as- 
sessed aocordijig  to  the  ''front  foot  rule''  in- 
stead of  according  to  benefits  is  sustained  in 
the  reported  case,  the  decision  being  in  ac- 
cord with  the  majority  of  the  earlier  cases, 
which  are  collated  in  the  note  to  Heavner  v. 
Elkins,  Ann.  Cas.  1913A  653. 
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COMPANY. 

Oregon  Supreme  Court — November  24,  1914. 
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Employers*    Liability    Aoi  —  Statutes 
Repealed. 

Employers'  Liability  Law  of  1910  (Laws 
1911,  p.  16)  does  not  in  terms  repeal  the 
factory  inspection  act  (Laws  1907,  p.  302), 
but  only  so  much  thereof  as  is  inconsistent 
with  the  employers'  liability  law,  the  pri- 
mary purpose  of  the  factory  inspection  act 
being  to  safe^ard  dangerous  machinery,  the 
liability  provided  in  section  8  thereof  being 
based  on  the  neglect  of  the  employer  to  safe- 
guard any  machinery  or  the  use  of  it  after 
receipt  of  notice  to  guard  it,  but  when  the 
injury  is  the  proximate  result  of  an  omission 
to  guard,  and  there  is  a  liability  ccmcerning 
matters  in  conflict  with  the  employers'  lia- 
bility act>  the  latter  controls,  and  tbe  limita- 
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lion  of  liability  contained  in  the  factory  in- 
spection act  baa  no  application. 
[See  note  at  end  of  tiiig  case.] 

Soope  of  Act. 

Employers'  Liability  Act  1910  is  not  lim- 
ited to  construction  work  but  applies  also  %o 
factories  and  mills,  including  failure  of  own- 
ers to  protect  dangerous  machinery. 

Liability  for  Death  hy  Wvprngfi^l  Aot 
—  Liiait  OB.  RecoT^ry  Req^oTod. 

Employers*  Liability  Act  1910  (Laws  1911, 
p.  17)  8  4,  removes  the  limitation  of  recov- 
ery in  an  action  for  death  of  a  servant, 
brought  under  such  act,  prescribed  in  cases 
of  wrongful  death  by  L.  0.  L.  |  380. 

Evidenoe  —  Snbaoqiient  Inatallatioa  of 
Safety  DoTieo. 

Where,  in  an  action  for  injuries  to  a  itrv- 
ant  by  his  foot  and  leg  becoming  caught  in  an 
unguarded  conveyor  in  a  gypsum  mill,  the 
complaint  alleged  that  the  conveyor  could 
and  should  have  been  covered,  without  inter- 
fering with  its  efficiency,  and  would  have  se- 
cured protection  to  plaintiff,  which  allegation 
was  specifically  denied  in  the  answer,  and 
the  jury  during  the  trial  visited  the  premises, 
at  which  time  the  conveyor  was  covered,  evi- 
dence that  it  was  covered  after  the  accident 
was  admissible. 

Employen'  Liability  Aot  —  Ovntribu- 
tory  Nesligenoe. 

In  an  action  for  injuries  to  a  se^rvant  un- 
der Employers'  Liability  Act  1910,  contribu- 
tory negligence  is  not  a  defense,  but  may  be 
considered  in  fixing  damages. 

[See  Ann.  Cas.  191 4C  ^5,  aB  to  federal 
act.] 

Indemnity  Inauraaoo  ~  Proof  on  Per- 
sonal Injnry  Trial  —  Prejndioe. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, plaintiff's  counsel  intentiopally  nursued 
a  witness  on  recross-examination  until  he  ob- 
tained an  answer  disclosing  that  defendant 
carried  employers'  liability  insurance  cover- 
ing the  accident,  the  admisaiofi  of  such  evi- 
dence over  objection  is  error. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  (>mrt  Baker  county: 
Andebson,  Judge. 

Action  for  damages.  Rpy  fi.  Cameron, 
plaintiff,  and  Pacific  Lio^e  and  Gypftum  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  appeals.    Bevesses). 

[511]  This  is  an  action  by  Roy  E.  Cameron, 
against  the  Pacific  Lime  ft  Oypsum  Company, 
a  corporation,  for  personal  injuries.  The  de- 
fendant waa  the  owner  and  operator  of  a 
plaster-mill  for  milling  a  product  of  gypsum 
rock;  the  rock  being  subjected  to  great  heat 
[612]  and  reduced  to  a  powder.  Machinery 
is  operated  in  a  room  about  100  feet  long, 
and  the  gypsum  is  carried  from  the  hot-pits 
by  means  of  conveyors  constructed  about  18 
inches  from  the  floor.  A  steol  spiral  attached 
to  a  shaft  inclosed  in  a  steel  case  removes  the 


gypsum  from  said  hot-pits  through  opening! 
regulated  by  sliding  doors.  Plaintiff's  labor 
consisted  in  attending  said  hot-pits  and  the 
conveyor.  At  the  time  of  the  injury  his  foot 
and  leg  were  caught  by  said  revolving  con- 
veyor and  crushed,  bruised  and  burned,  where- 
by he  lost  the  limb.  It  is  alleged  in  the  com* 
pltiint  that  said  conveyor  should  have  been 
covered  and  made  safe  for  plaintiff's  working 
thereat;  that  it  was  open  and  exposed  and 
involved  great  risk  and  danger  to  him.  The 
action  was  tried  by  a  jury,  and  a  verdict 
rendered  for  plaintiff  in  the  sum  of  $12,888. 
From  a  judgment  thereon  defendant  appealfl. 

John  L.  Ramd  and  William  J,  Claaatm^  for 
appellant. 
MoColloch  df  McCoUoeh  for  respondent. 

Eakut,  J.  {after  ttatii^  the  /«rf«).— At 
the  trial  defendant  moved  the  court  for  an 
order  requiring  the  plaintiff  to  elect  whether 
he  would  proceed  with  the  trial  under  the 
factory  inspection  law  of  1907  or  under  the 
employers'  liability  law  of  1910.  This  mo- 
tion was  denied  by  the  court,  which  is  as- 
signed as  error.  The  purpose  of  the  factory 
inspection  act  (Laws  of  1907,  p.  «302)  was 
primarily  intended  to  effect  a  safeguard  of 
all  dangerous  machinery  through  the  [513] 
inspection  thereof  by  the  labor  commissioner. 
A  penalty  is  provided  for  disregarding  its 
provisions  or  a  violation  thereof.  It  also 
provides  for  a  liability  against  the  person 
who  neglects  to  safeguard  any  machinery  or 
omits  to  comply  with  any  of  the  provisions 
of  the  act,  limiting  the  liability  in  such 
case  to  $7,500.  The  act  does  not  expressly 
provide  any  new  defenses,  but  eliminates  the 
defense  of  assumed  risk,  as  decided  in  Hill  v. 
Saugested,  53  Ore.  178,  96  Pac.  624,  22  L.R.A. 
(N.S.)  634,  note.  See  also  Love  v  Chambers 
Lumber  Co.  64  Ore.  129,  129  Pac  492.  The 
employers'  liability  law  seems  to  cover  some 
of  the  same  matters  provided  for  in  tne  fac- 
tory act,  namely: 

"All  owners  .  .  .  engaged  in  the  .  .  ^ 
operation  of  any  machinery  .  .  .  shall 
see  that  ...  all  dangerous  machinery 
shall  be  securely  covered  and  protected  .  .  . 
and  generally,  all  owners,  .  .  .  having 
charge  of ,  .  .  .  any  work  involving  a 
risk  ...  to  the  employees  .  .  .  shall 
use  every  .  .  .  care  .  .  .  for  the  pro- 
tection    ...    of  life  and  limb.     .    .    ." 

Evidently  the  purpose  of  that  act  contem- 
plated not  only  the  protection  of  laborers  in 
construction  work,  but  makes  the  law  broad 
enough  to  include  laborers  in  factories  and 
mills  wherever  machinery  is  used.  Prior  to 
the  enactment  of  the  factory  inspection  act. 
by  section  380,  L.  O.  L.,  a  limitation  was 
placed  upon  the  right  of  recovery  of  damaj?^ 
for  personal  injuries  in  the  case  of  death: 
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but  in  oaaes  of  personal  injury  not  resulting 
in  death  the  amount  of  the  recovery  waa 
unlimited,  and  remained  the  rule  until  the 
fnactment  of  the  faotM'y  inspection  act  of 
1907.    Section  8  of  that  act  provides: 

''Any  person,  firm,  corporation  or  associa- 
tion who  violates  or  omits  to  comply  with  any 
of  the  foregoing  requirements  or  provisions 
of  this  act,  and  such  violation  [514]  or  omis- 
sion shall  be  the  approximate  cause  of  any 
injury  to  any  employee,  shall  be  liable  in  dam- 
ages to  any  employee  who  sustains  injuries 
by  reason  thereof;  provided,  the  amount  of 
damages  which  any  one  person  may  recover 
.  .  .  is  hereby  expressly  limited  to  the 
sum  of  $7,500." 
Section  9  provides: 

"No  action  for  the  recovery  of  compensa- 
tion for  injury  under  this  act  shall  be  main- 
tained unless  notice  of  the  time,  place  and 
^ause  of  injury  is  given  to  the  employer  with- 
in six  months,  and  the  action  is  commenced 
within  one  year  from  the  occurrence  of  the 
accident  causing  the  injury." 

If  the  requirements  of  Section  9  are  not 
complied  witli,  then  the  failure  to  comply 
with  the  requirements  of  the  act  camiot  be 
proved  as  a  basis  of  recovery  unless  the  same 
facts  would  be  competent  under  the  common 
law  or  some  other  statute;  and,  if  the  action 
is  not  brought  thereunder,  the  limitation 
therein  provided  can  have  no  application.  In 
the  Eknployers'  Liability  Act  the  limitation 
provided  by  Section  380,  L.  0.  L.,  waa  ex- 
pressly removed  so  that  now,  when  the  remedy 
is  at  common  law  or  under  the  Employers' 
Liability  Act,  the  amount  of  recovery  is  un- 
limited. The  Employers'  Liability  Act  spe- 
cifically enumerates  what  are  to  be  safe- 
guarded, to  wit: 

"...  In  the  construction  ...  or 
operation  of  any  madiinery  (the  oi;\^er) 
.  .  .  shall  see  that  all  .  .  .  material 
(used)  .  .  .  shall  be  carefully  selected; 
.  .  .  all  scaffolding  .  .  .  shall  be  con- 
structed to  bear  four  times  the  maximum 
weij^t  to  be  sustained;  ...  all  scaffold- 
ing ...  20  feet  from  the  ground  .  .  . 
shall  be  secured  from  swaying;  .  .  .  all 
dangerous  machinery  shall  be  securely  cov- 
ered; ...  all  shafts  .  .  .  shall  be 
inclosed;  ...  all  machinery 
shall  ...  be  provided  with  a  system  of 
communication;  .  .  .  and  generally,  all 
owners  .  .  .  having  charge  of  .  .  .  any 
work  involving  [515]  a  risk  or  danger  .  .  . 
shall    use    every    .    .     .    care    .  for 

the  protection    ...    of  life.     .     .     ." 

1.  Thus  we  see  that  it  not  only  relates  to 
construction  work,  but  includes  mills  and  fac- 
tories. It  also  eliminates  the  defenses  of 
negligence  of  fellow-laborers,  assumed  risk, 
and  contributory  negligence  as  a  complete 
defense,  although  the  last  may  be  shown  in 


reduction  of  damages.  The  Employers*  Lia- 
bility Act  does  not  in  terms  repeal  the  fac- 
tory inspection  act,  but  so  much  of  it  as  is 
inconsistent  therewith.  In  the  former  the 
primary  purpose  of  the  act  was  to  safeguard 
dangerous  machinery,  and  the  liability  pro- 
vided in  Section  8  is  on  account  of  the  n^lect 
of  the  employer  to  saf^uard  any  machinery 
or  for  using  the  same  after  having  received 
notice  to  guard  it.  Where  the  injury  is  the 
proximate  result  of  such  omission  to  safe- 
guard, there  is  liability;  but  in  matters  con- 
liicting  with  the  Employers'  Liability  Act  the 
latter  will  control.  The  limitation  under  the 
former  act  can  apply  only  to  actions  expressly 
provided  for  thereunder.  See  Rogers  v.  Port- 
land Lumber  Co.  54  Ore.  390,  102  Pac.  601, 
103  Pac.  614.  In  this  case  the  action  was 
expressly  brought  mider  the  Employers'  Lia- 
bility Act,  and  the  defendant  was  not  preju- 
diced by  the  denial  of  his  motion  to  require 
plaintiff  to  elect  under  which  statute  he  would 
proceed.  Defendant  admits  in  his  brief  that 
the  action  was  not  brought  under  the  1907 
statute,  nor  was  the  complaint  sufficient  to 
maintain  the  action  thereunder;  and  plain- 
tiff's remedy  was  not  exclusively  under  the 
commcm  law,  as  insisted  by  defendant's  coun- 
sel, nor  could  the  common-law  def^ises  be 
urged  thereto,  they  being  expressly  excluded 
by  the  terms  of  the  Employers'  Liability  Act, 
the  title  of  which  clearly  indicates  that  it 
is  intended  to  include  mills  and  factories, 
reading! 

[516]  "An  act  providing  for  the  protection 
and  safety  of  persons  engaged  in  the  con- 
struction, repairing,  alteration,  or  other  work, 
upon  buildings,  bridges,  viaducts,  tanks, 
stacks,  and  other  structures,  or  engaged  in 
any  work  upon  or  about  electric  wires,  or 
conductors  or  poles,  or  supports,  or  other 
electrical  appliances  or  contrivances  carry- 
ing a  dangerous  current  of  electricity;  or 
about  any  machinery  or  in  any  dangerous 
occupation,  and  extending  and  defining  the 
liability  of  employers  in  any  or  all  acts  of 
negligence  or  for  injury  or  death  to  their 
employees,  and  defining  who  are  the  agents 
of  the  employer,  and  declaring  what  shall 
not  be  a  defense  in  actions  of  employees 
against  employers,  and  prescribing  a  penalty 
for  a  violation  of  the  law." 

The  text  of  the  act  conveys  the  same  idea. 
The  general  clause  in  the  last  part  of  the 
first  section  shows  a  purpose  to  apply  not 
only  to  construction  work,  but  to  the  opera- 
tion of  permanent  plants. 

2.  Defendant  insists  that  the  factory  act 
relates  only  to  mills  and  factories,  and  the 
Employers'  Liability  Act  applies  exclusively 
to  construction  work;  that  plaintiff's  cause 
of  action  as  shown  by  tlie  complaint  is  for 
the  injuries  received  in  a  mill  or  factory, 
and  that  no  remedy  exists  under  ^he  employ- 
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era'  liability  law  therefor;  and  that  the  omis* 
sion  to  make  sufficient  allegations  to  bring 
it  under  the  factory  inspection  act  necessari- 
ly makes  his  remedy  under  the  common  law. 
This  construction  might  be  tenable  if  he  were 
correct  in  the  assertion  that  the  Employers' 
Liability  Act  applies  only  to  construction 
work;  but,  as  we  have  seen,  this  statute  la 
broad  enough  to  include  factories  and  mills. 
The  defenses  pleaded  by  the  answer  are  only 
admissible  under  the  common  law,  and  tliere- 
fore  are  entitled  to  no  consideration. 

8.  By  section  4  of  the  Employers'  Liability 
Act  the  limitation  of  recovery  und^  Section 
380,  L.  0.  L.,  is  [517]  removed  in  a  case  re- 
sulting in  death.  The  recovery  under  the 
factory  act  which  is  limited  is  for  a  viola- 
tion or  omission  to  comply  with  the  require- 
ments thereof  in  case  the  injury  is  the  proxi- 
mate cause  of  such  omission  or  violation.  In 
this  case  the  injury  is  not  predicated  upon 
such  violation  or  omission. 

4.  Defendant  urges  that  error  was  commit- 
ted in  permitting  the  plaintiff  to  prove  that 
the  conveyor  was  covered  after  the  accident. 
The  evidence  tended  to  show  that  the  jury 
during  the  trial  visited  the  premises  where 
the  injury  occurred,  and  at  that  time  the  con- 
veyor was  covered,  and  not  in  the  condition 
it  was  at  the  time  of  the  accident.  Also,  the 
complaint  alleges  that  the  conveyor  could  and 
should  have  been  covered  and  protected  and 
made  safe  without  any  interference  with  the 
efficiency  of  the  machine,  and  would  have  se- 
cured protection  to  the  life  and  limb  of  plain- 
tiff. This  allegation  of  the  complaint  ie  gen- 
erally and  specifically  denied  in  the  answer, 
which  made  an  issue  the  burden  to  prove 
which  was  upon  plaintiff.  Defendant  in  his 
brief  concedes  that  it  is  admissible  to  prove 
repairs  or  alterations  upon  the  machinery 
after  the  accident.  "Where  it  is  alleged  by 
the  plaintiff  that  the  machinery  could  be 
safeguarded  and  denied  by  the  defendant, 
then  such  evidence  of  repairs  is  admissible; 
(3)  where  the  machinery  or  appliances  have 
been  inspected  by  the  jury,  for  tlie  purpose 
of  explaining  to  the  jury  the  condition  of  the 
machinery  at  the  time  of  the  accident;  (4) 
where  Uie  defendant  has  alleged  that  he  did 
provide  the  best  appliances  obtainable,  then 
such  evidence  is  admissible  upon  that  issue." 
Tills  case  did  involve  these  issues;  and  all  ol 
these  exceptions  make  proof  of  repair  ad- 
missible, and  there  is  no  merit  in  the  ex- 
ceptions. 

[518]  The  proof  of  negligence  in  failing  to 
cover  the  conveyor  was  sufficient  to  require 
that  issue  to  be  presented  to  the  jury,  and 
the  motions  for  nonsuit  and  for  a  directed 
verdict  were  properly  denied. 

5.  We  having  already  determined  that  the 
action  is  properly  brought  imder  the  Employ- 
era*  Liability  Act,  contributory  negligence  is 


not  a  defense,  but  may  be  taken  into  con- 
sideration by  the  jury  in  fixing  the  amount 
of  damages. 

As  to  exception  5,  that  the  court  erred  in 
permitting  plaintiff  to  give  testimony  that 
other  kinds  of  cover  for  the  oonveycNr  than 
that  provided  by  the  defendant  were  prac- 
ticable, such  testimony  was  not  prejudicial. 
The  defendant  having  denied  that  any  covers 
could  be  used  without  destroying  the  efficiency 
of  the  machines,  and  it  not  being  contended 
that  there  were  any  covers  in  use  at  the  time 
of  the  accident,  the  evidence  was  admissible 

6.  Concerning  exception  6  as  to  the  action 
of  plaintiff's  counsel  in  securing  from  a  wit 
ness  a  statement  which  disclosed  that  de- 
fendant carried  indemnity  insurance,  when 
counsel  for  plaintiff  asked  the  question  and  se- 
cured from  the  witness  that  statement,  coun- 
sel for  defendant  objected,  for  the  reasoo 
that  it  was  incompetent^  irrelevant  and  im- 
material. The  cross-examination  of  the  wit- 
ness upon  this  matter  shows  an  intentional 
effort  to  gain  information  about  the  insur- 
ance: 
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(( 


«i 


ur 
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"Recross-examination. 

'Q.  How  did  you  happen  to  write  this 
statement  down  there  and  sign  it? 

"A.  I  was  asked  for  the  stat^nentb 

"Q.  By  whom? 

"A.  By  Mr.  Claassen. 

"Q.  How  did  you  happen  to  render  him  s 
statement? 

"A.  He  asked  me  for  the  information. 

[619]  "Q.  Would  you  have  given  any  one 
a  statement  that  came  along  the  river  in  a 
rowboat? 

'A.  No,  sir. 

'Q.  How  did  you  happen  to  give  him  the 
statement  ? 

'*  (Objected  to  as  incompetent,  irrelevant 
and  immaterial.) 

'The  Court:    He  may  answer. 
( Exception  taken  by  counsel  for  defendant, 
which  is  duly  allowed  by  the  court.) 

*'A.  He  convinced  us  he  was  representing 
the  insurance  company. 

"Q.  Did  he  write  it,  or  did  yoa? 

'*A.  Mr.  Claassen  wrote  the  statement." 

This  court  has  on  several  occasions  criti- 
cized attorneys  for  purposely  attempting  to 
bring  to  the  knowledge  of  the  jury  some  in- 
formation that  defendant  carried  indemnity 
insurance  against  damages  by  reason  of  ac^ 
eident:  Tuohy  v.  Columbia  Steel  Co.  61  Ore. 
527,  122  Pac.  36;  Putnam  v.  Pacific  Monthly 
Co.  68  Ore.  36,  54,  Ann.  Oas.  19150  256,  130 
Pac.  »86,  136  Pac.  835,  46  L.R.A.(N.S.)  338. 
L.K.A.  191 5F  782.  In  the  latter  case  Justice 
Burnett  says: 

"A  defendant  is  not  to  be  mulcted  because 
he  is  prudent  enough  to  provide  in  advance 
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by  insurance  against  adverse  contingencies 
in  business." 

^Ir.  Justice  McBride,  in  Tuohy  v.  Columbia 
Steel  Co.  61  Ore.  527,  122  P&c.  36,  says: 

''It  has  been  frequently  held  that  'willful 
attempt  by  a  plaintiff  in  a  personal  injury 
case  to  show  that  the  defendaiit  waa  protect- 
ed by  insurance  constitutes  reversible  error. 
The  ground  of  this  holding  is  that  a  knowl- 
edge that  the  defendant  has  such  protection 
might  have  a  tendency  to  render  jurors  care- 
less as  to  the  amount  of  the  verdict." 

And  litigants  are  not  excusable  in  the  face 
of  these  decisions  in  ignoring  them.  In  Shay 
v.  Horr,  78  Wash.  669,  139  Pac.  605,  it  is 
said: 

[520]  ^'It  is  evident  that,  notwithstanding 
the  rulings  of-  this  court,  counsel  for  respond- 
ent and  his  witnesses  intended  the  jury  should 
fully  realiz^e  that  appellant  was  protected  by 
some  form  of  insurance.  That  their  efforts 
to  do  so  constitute  prejudice  and  reversible 
error  cannot  be  denied  under  the  previous 
rulings  of  this  court." 

Thus  we  find  that  plaintiff  committed  re- 
versible error  in  persisting  that  the  witness 
say  that  Glaassen  wanted  the  information 
for  the  insurance  company. 

Defendant  also  excepts  to  the  refusal  of  the 
court  to  give  the  instructions  requested  by 
him.  These  requests  are  all  applicable,  if  at 
all,  under  the  defendant's  theory  that  the 
case  should  be  tried  under  the  common  law, 
and  not  under  the  Employers'  Liability  Act; 
and,  this  court  having  held  that  this  caae 
properly  proceeded  under  the  latter,  the  re- 
quested instructions  were  not  pertinent,  and 
the  instructions  given  by  the  court  were  prop- 
er for  the  same  reason. 

For  the  error  in  producing  before  the  jury 
evidence  that  the  company  was  carrying  in- 
surance, the  judgment  of  the  lower  court 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

McNary,  J.,  dissents. 

Kehearing  denied  December  15,  1914. 


NOTE. 

HHiat  Statutes  Are  Impliedly  Repealed 
by  State  Smployers'  Uability  or 
Wor1aaen*s  Compenaatloii  Act. 

It  is  generally  agreed  that  the  state  em- 
ployers' liability  acts  are  designed  to  extend 
the  existing  liability  of  employers  for  negli- 
gent injury  to  their  employees.  In  accord 
with  that  purpose  they  are  held  not  to  repeal 
by  implication  existing  statutes  imposing  lia- 
bility, but  in  the  absence  of  a  direct  con- 
flict in  terms  are  deemed,  so  far  as  they  cover 
the  same  ground,  to  be  in  addition  to  the  ear- 
lier statutes  and  to  afford  a  cumulative  right. 
Colorado   Milling,    etc    Co.   v.    Mitchell,    26 


Cola  284,  58  Pac.  28;  Sumey  v.  Craig  Moun- 
tain Lumber  Co.  27  Idaho  721,  152  Pac. 
181;  Chicago,  etc  R.  Co.  v.  Mitchell  (Ind.) 
110  N.  E.  78;  Ryalls  v.  Mechanics'  Mille, 
150  Majis.  190,  22  N.  E.  766,  5  L.K.A.  667: 
Yost  V.  Union  Pac.  R.  Co.  245  Mo.  219,  149 
S.  W.  677  (construing  Colorado  statute) ; 
Milburn  Wagon  Co.  v.  Gawronski,  33  Ohio 
Cir.  Ct.  Rep.  1,  affirmed  81  Ohio  St.  565, 
91  N.  £.  1134.  And  see  the  reported  case.  In 
Gmaehle  v.  Rosenberg,  40  Misc.  267,  81  N.  Y. 
S.  930,  referring  to  a  saving  clause  in  an 
employers'  liability  act,  it  was  said:  "The 
defendants  argue  that  'existing  right  of  ac- 
tion,' as  there  used,  means  an  accrued  cause 
of  action.  1  fail  to  find  any  justification  for 
such  a  construction.  In  my  judgment,  the 
effect  of  the  act  of  1902  was  merely  to  ex- 
toid  the  liability  of  tlie  employer.  It  was 
not  intended  to  take  away  rights  of  action 
then  existing,  whether  the  causes  of  action 
had  accrued  or  not."  And  in  Rosin  v.  Lid- 
gerwood  Mfg.  Co.  89  App.  Div.  245,  86  N. 
Y.  S.  49,  referring  to  the  expressed  purpose 
of  an  employers'  liability  act  to  **extend"  the 
pre-existing  liability,  it  was  said:  "The 
word  'extend'  implies  something-  to  be  extend- 
ed (12  Am.  k  Eng.  Enc.  of  Law  (2d  ed.) 
572),  and  there  cannot,  therefore,  be  any 
inference  that  the  legislature  intended  to 
abrogate  any  right  of  action  existing  under 
the  statutes  or  the  common  law,  unless  such 
an  intention  is  clearly  to  be  drawn  from  the 
language  of  the  act  itself." 

Thus  an  employers'  liability  act  does  not 
repeal  an  earlier  act  invalidating  agreements 
whereby  an  employee,  in  consideration  of  a 
payment  from  a  relief  association,  waives  the 
right  to  damages.  Baltimore,  etc.  R.  Co.  v. 
Hagan,  183  Ind,  522,  109  N.  E.  194.  So 
an  employers'  liability  act,  though  allowing  a 
recovery  to  the  heirs  or  personal  representa- 
tives of  a  deceased  employee,  does  not  repeal 
an  earlier  statute  giving  a  right  of  action 
for  death  by  wrongful  act.  Chiara  v.  Stewart 
Min.  Co.  24  Idaho  473,  135  Pac.  245;  Bussey 
V.  Gulf,  etc.  R.  Co.  79  Miss.  597,  31  So.  212: 
Statts  V.  Twohy  Bros.  Co.  61  Ore.  602,  123 
Pac.  909;  McFarland  v.  Or^on  Electric  R. 
Co.  70  Ore,  27,  Ann.  Cas.  1916B  527,  138 
Pac.  458;  Dennis  v.  Atlantic  Coast  Line  R. 
Co.  70  S.  C.  254,  49  S.  E.  869,  106  Am.  St. 
Rep.  746;  St.  Germain  v.  Potlatch  Lumber 
Co.  76  Wash.  102,  135  Pac.  804.  And  see 
Columbus,  etc.  R.  Co.  v.  Bradford,  86  Ala. 
579,  6  So.  90.  In  St.  Germain  v.  Potlatch 
Lumber  Co.  supra,  it  was  said:  "The  latter 
statute  does  not  expressly  repeal  the  prior 
statute,  and'if  there  is  a  repeal  at  all.  it  is 
a  repeal  by  implication.  But  repeals  by  im- 
plication are  not  favored,  and  the  courts 
srive  such  repeals  effect  only  where  there  is 
an  irreconcilable  repugnancy  between  the 
earlier  and  the  later  act,  or  where  it  is  clear 
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that  the  later  act  was  idinded  by  the  legis- 
lature to  supersede  all  prior  laws  relating  to 
the  subject  in  hand  and  to  comprise  in  itself 
the  sole  and  complete  system  of  legislation 
on  the  particular  subject.  That  there  is  no 
such  repugnancy  between  the  acts  here  in 
question  is  at  once  apparent.  The  first  act  re- 
lates to  deaths  caused  by  the  wrongful  act 
or  neglect  of  another  generally,  and  without 
regard  to  the  relations  of  the  parties  or  the 
circumcrtances  and  conditions  giving  rise  to 
the  death,  and  leaves  the  oommen-lftw  Tules, 
if  they  be  so  called,  affecting  the  right  of 
recovery  in  full  force  and  effect.  The  second 
act  relates  entirely  to  injuries  and  deaths 
by  wrongful  or  negligent  acts  occurring  where 
the  relation  of  master  and  servant  exists 
between  the  parties,  and  makes  changes  in 
the  rules  of  the  common  law  affecting  the 
right  of  recovery,  taking  away  defenses  that 
were  available  to  the  master  under  that 
procedure.  The  scope  of  the  second  act  is, 
therefore,  much  narrower  than  the  first  one, 
and  if  it  is  to  be  held  to  repeal  the  first 
act  in  toto,  there  will  exist  many  instances  of 
death  by  wrongful  or  negligent  acts  for  which 
the  law  of  Uie  state  affords  no  remedy.  Nor 
is  there  anything  in  the  later  act  that  in- 
dicates a  partial  repeal.  True,  it  provides 
for  the  repeal  of  all  acts  in  conflict  with  it, 
hut  this  means  simply  that  no  prior  act  shall 
be  held  to  render  the  particular  act  ineffec- 
tive; it  does  not  mean  that  all  prior  acts 
touching  the  same  subject-matter  are  re- 
pealed, for  these  can  in  no  manner  be  in  con- 
flict with  it.  Again,  no  resort  to  the  later 
act  is  necessary  to  make  effective  the  rights 
conferred  by  the  first.*  The  later  act,  there- 
fore, seemingly  affords  a  cumulative  remedy 
for  certain  cases  that  are  cognizable  by  the 
earlier  act,  and  we  think  the  legislature  so 
intended  it."  In  Niemi  v.  Stanley  Smith 
Lumber  Co.  77  Ore.  221,  147  Pac.  532,  149 
Pac.  1033,  it  was  held  that  a  provision  in 
an  employers'  liability  act  providing  who 
might  bring  an  action  for  death  by  wron^^ful 
act  superseded  a  different  provision  on  that 
subject  in  an  earlier  statute.  The  court 
said:  'The  two  acts,  being  directed  to  one 
common  object  (that  is,  to  provide  a  statu- 
tory action  for  the  death  of  a  person  re- 
sulting from  the  wrongful  act  or  omission 
of  another),  must  be  construed  together,  and, 
as  far  as  possible,  effect  must  be  given  to  the 
provisions  of  each.  A  special  provision  for  a 
certain  class  of  cases  will  take  that  class  out 
of  the  general  terms  used  in  either  statute. 
Thus  the  Employers'  Liability  Act  provides 
by  whom  an  action  for  the  wrongful  acts  or 
omissions  enumerated  therein  shall  be  insti- 
tuted, and,  as  to  a  death  arising  therefrom,  it 
is  exclusive  of  section  380,  as  long  as  any 
one  of  the  beneficiaries  named  therein  survive, 
^inoo  the  terms  of  that  section  are  general. 


Pittsburgh,  etc.  R.  Co.  v.  Vining,  27  ind.  518, 
92  Am.  Dec.  269.  In  discussing  this  ^piestion 
in  the  case  of  Statts  v.  Twohy  Bros.  Co.  61 
Ore.  606  (123  Pac.  909),  Mr.  Justice  Moore 
says:  'The  act  first  referred  to  is  limited  in 
its  application  to  certain  enumerated  eaiues, 
and  it  would  appear  that  an  action  to  re- 
cover damages  for  the  death  of  an  employee 
could  be  maintained  only  by  a  relative  of  the 
deceased.'  It  is  conceded  that  there  can  be  but 
one  recovery;  and  therefore  to  hold  that  the 
one  who  first  appeals  to  the  courts  may  there- 
by bar  the  other  would  be  to  open  the  gates 
to  an  indecent  scramble  for  precedence  in 
bB(Bfinning  an  action,  and  would  render  it 
possible  for  a  designing  person  to  have  him- 
self appointed  administrator  of  the  deoedent't 
estate  even  before  the  widow  and  orphajied 
children  had  learned  of  the  calamity  which 
bad  overtaken  them.'' 

An  employers'  liability  act  general  in  its 
scope  and  not  requiring  a  notice  of  injury  re- 
peals a  requirement  of  notice  in  an  earlier 
statute  relating  to  some  employments  only. 
Oarlock  v.  Denver,  etc.  R.  Co.  56  Colo.  146, 
133  Pac.  1103;  Kett  v.  Colorado,  etc.  R. 
Co.  58  Colo.  392,  146  Pac.  245.  Compare 
Lange  v.  Union  Pac.  R.  Co.  126  Fed.  338, 
62  C.  C.  A.  48  (construing  Colorado  stat- 
ute). 

The  workmen's  compensation  acts  of  the 
elective  type  are  by  their  terms  exclusive  of 
all  other  remedies  as  to  persons  electing  to 
take  the  benefit  of  their  provisions.  See  the 
note  to  Crooks  v.  Tazewell  Coal  Co.  Ann. 
Cas.  1915C  304.  They  do  not,  however,  re- 
peal any  other  law  imposing  a  liability  on  em- 
ployers. Consolidated  Arizona  Smelting  Co. 
V.  Ujack,  16  Ariz.  382,  139  Pac  465  (em- 
ployers' liability  act) ;  King  v.  Viscoloid  Co. 
219  Mass.  420,  106  N.  E.  988  (death  stat- 
ute). In  Smith  v.  Western  States  Port- 
land Cement  Co.  94  Kan.  501,  146  Pac.  1026, 
it  was  said:  "It  is  maintained  in  behalf  of 
the  defendant  that  in  this  situation  the  plain- 
tiff had  no  remedy  outside  ot  the  workmen^s 
compensation  actr— -that  that  statute  repealed 
the  factory  act.  It  has  been  determined  that 
an  injured  employee  has  no  other  remedy 
against  his  employer  than  that  given  by  the 
workmen's  compensation  act  where  both  have 
elected  to  accept  its  provisions.  (Shade 
V.  Asli  Grove  Lime,  etc.  Cement  Co.  92  Kan. 
146,  139  Pac.  1193.)  The  factory  act,  hew- 
ever,  is  not  repealed.  It  remains  in  full 
force,  but  it  cannot  be  invoked  by  an  employee 
to  whom  the  benefits  of  the  workmen's  com- 
pensation act  are  available,  and  who  has 
actively  or  passively  signified  his  acceptance 
of  its  benefits." 

The  compulsory  workmen's  compensation 
act  of  Washington  has  been  held  to  abolish 
absolutely  all  tort  liability  for  personal  in- 
juries to  a  servant  in  the  course  of  his  em- 
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ployment  and  to  repeal  all  statutes  relat- 
ing to  such  a  liability.  Feet  v.  Mills,  76 
AVash.  437,  Ann.  Cas.  1915D  154,  136  Pae. 
685,  L.K.A.1916A  368;  Stertz  v.  Industrial 
Ins.  Commission  (Wash.)  158  Pac.  256.  And 
vnce  Northern  Pac.  R.  Co.  v.  Meese,  239  U. 
8.  614,  36  S.  Ct.  223,  reversing  211  Fed. 
254,  127  C.  C.  A.  622,  which  reversed  206 
Fed.  222.  The  view  there  obtaining  waa 
tersely  stated  in  Stertz  r.  Industrial  Ins. 
Commission,  supra,  as  follows:  "To  sum  up, 
our  act  positively  ends  the  'jurisdiction  of 
the  eourts'  on  'all  phases*  of  master  and  serv- 
ant liability.*'  In  other  jurisdictions  a  dif- 
ferent view  has  been  taken.  See  the  note 
to  Jaoowics  V.  Delaware,  etc.  R.  Co.  Ann. 
Cas.  191ilB  1222,  as  to  recovery  by  an  in- 
jured servant  from  a  third  person,  notwitli- 
standing  an  allowance  of  compensation.  Hius 
the  New  York  act  has  been  held  not  to  re- 
peal a  statute  giving  a  right  of  action  for 
death  by  wrongful  act,  Shanahan  v.  Monarch 
Engineering  Co.  172  App.  Div.  221,  169  N. 
Y.  S.  257,  and  not  to  preclude  an  action  for 
an  injury  outside  the  scope  of  the  workmen's 
eompensfrtion  act.  Shinnick  v.  Clover  Farms 
Co.  169'  App.  Div.  236,  164  N.  Y.  S.  423, 
uffirminff  90  Misc.  1,  152  N.  Y.  S.  649. 
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Illinois  Supreme  Court — June  22,  1916. 
373  III.  &02;  113  N.  E.  51. 


latoxleatlms  Ulqiiors  —  Prohibition  of 
Possession  for  Personal  Use  —  Va- 
Udity. 

Under  charter  power  to  "regulate,  prohibit 
and  license  the  selling  of  intoxicating  liq- 
uors," a  town  cannot  enact  an  ordinance  pro- 
hibiting club  members  from  receiving  and 
keeping  intoxicating  liquors  for  their  in- 
dividual use  in  clubhouse  lockers. 

[See  note  at  end  of  this  case.] 

Same. 

The  ordinance  was  not  within  the  town's 
police  power  for  the  orderly  reception,  keep- 
ing, and  use  of  intoxicating  liquors  by  private 
individuals,  and  does  not  affect  the  public 
welfare  or  health. 

[See  note  at  end  of  this  case.] 


Same. 

Under  statutory  power  to  declare  what 
shall  be  nuisances  and  abate  them,  a  town 
cannot,  by  ordinance,  make  the  clubhouse 
locker  system  of  receiving  and  using  intoxi- 
cating liquors  in  an  orderly  way  a  nuisance. 

[See  note  at  end  of  this  case.] 
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Appeal  from  County  Court,  De  Kalb 
county:     PoifD,  Judge. 

Prosecution  for  violation  of  municipal  ordi- 
nance. Ennis  Larson  convicted  and  appeals. 
The   facts   are   stated   in   the   opinion.     Ke- 

VEBSED. 

Alschuler,  Putnam  d  James  for  appellant. 
J,  E,  Mattesan  and  (7.  D,  Rogers  for  ap- 
pellee. 

[603]  CBAtis,  C.  J. — ^The  appellant  was  con- 
victed in  the  county  court  of  DeKalb  countj 
of  a  violation  of  sections  2  and  3  of  a  munici 
pal  ordinance  of  the  town  of  Cortland  and  was 
fined  $25  for  the  violation  of  section  2  and 
$30  for  the  violation  of  section  3.  Proposi- 
tions of  law  whicl)i  were  submitted  by  the 
defendant  and  refused  by  the  trial  court 
raised  the  questipn  of  the  constitutionality 
and  validity  of  the  ordinance  under  which  the 
defendant  was  oonvicted.  He  has  appealed 
directly  to  this  court  (A  the  ground  that  the 
validity  of  the  ordinance  is  involved,  the  trial 
court  having  made  the  necessary  certificate. 

The  sections  of  the  ordinance  involved  are 
AS  follows: 

"Sec.  2.  Whoever  shall  within  said  cor- 
porate limits,  directly  or  indirectly,  keep  or 
maintain  by  himself  or  by  associating  or  com- 
bining with  others,  or  shall  in  any  manner 
aid,  assist  or  abet  in  keeping  or  maintaining, 
any  clubroom  or  other  place  in  which  any 
intoxicating  liquor  or  spirituous,  vinous,  malt 
or  fermented  liquor,  in  any  quantity  what- 
soever, is  received  or  kept  for  the  purpose  of 
use,  gift,  barter,  exchange  or  sale  as  a  bever- 
age, or  for  distribution  or  division  among  the 
members  of  any  club  or  association  [6041  by 
any  means  whatever,  and  whoever  shall  use, 
barter,  exchange,  sell  or  give  away,  or  assist 
or  abet  another  in  bartering,  exchanging,  sell- 
ing or  giving  away,  any  intoxicating  liquor 
or  spirituous,  vinous,  malt  or  fermented  liq- 
uor, or  any  mixture  of  any  of  the  said  liquors, 
or  any  drinks  which  contain  any  spirituous, 
vinous,  malt  or  fermented  liquor,  in  any 
quantity  whatsoever,  so  received  or  kept,  shall 
upon  conviction  thereof  be  fined  not  less  than 
twenty-five  dollars  ($25)  nor  more  than  fifty 
dollars  ($50)  for  each  and  every  offense. 

"Sec.  3.  All  places  within  the  said  cor- 
porate limits  where  orders  are  taken  or  agree- 
ments made  for  the  sale  or  delivery  of  any 
intoxicating  liquor  or  spirituous,  vinous,  malt 
or  fermented  liquor,  or  any  mixture  of  said 
liquors,  or  any  drinks  which  contain  any 
spirituous,  vinous,  malt  or  fermented  liquor 
in  any  quantity  whatsoever,  or  where  any  said 
liquors  are  sold,  given  away,  bartered,  ex 
changed  or  in  any  manner  disposed  of.  or  are 
kept  for  sale,  or  are  received  or  kept  for  the 
purpose  of  use  or  distribution  or  division 
among  the  members  of  any  club  or  association 
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by  any  means  whatsoever,  shall  be  taken  and 
held  and  are  declared  to  be  a  nuisance  and 
may  be  abated  as  such;  and  whoever  shall 
keep  any  such  place,  either  as  principal,  clerk 
or  servant,  shall  on  conviction  thereof  be  fined 
not  less  than  thirty  dollars  ($30)  nor  more 
than  fifty  dollars  ($50),  and  it  shall  be  part 
of  the  judgment,  upon  the  conviction  of  the 
keeper,  that  the  place  so  kept  shall  be  shut 
and  abated  by  the  constable  until  the  keeper 
shall  give  bond,  with  sufficient  security  to  be 
approved  by  the  court,  in  the  penal  sum  of 
one  thousand  dollars  ($1,000)  payable  to  the 
said  town,  conditioned  that  he  will  not  vio- 
late or  permit  any  violation  of  this  ordinance 
at  such  place:  Provided^  that  if  the  keeper 
refuses  or  neglects  to  abate  such  nuisance  in- 
stanter  ufter  being  notified  so  to  do  by  the 
president  or  constable  of  said  town,  the  presi- 
dent may  order  any  such  place  summarily 
shut  up  and  abated." 

[605]  The  facts  were  stipulated  as  follows: 
"The  claimed  violation  of  said  ordinance 
charged  against  defendant  in  this  case  is,  that 
he  did,  within  the  corporate  limits  of  said 
town,  keep  or  maintain,  by  himself  or  by 
associating  or  combining  with  others,  or  as- 
sist or  abet  in  keeping  and  maintaining,  a 
certain  clubroom  in  which  intoxicating  liq[- 
uor  was  received  and  kept  for  the  purpose 
of  use  as  a  beverage  and  did  use  intoxicating 
liquor  so  received  and  kept.  The  facts  are, 
that  the  defendant  is  a  resident  of  said  town 
and  a  citizen  of  the  State  of  Illinois  and  a 
citizen  of  the  United  States  of  America,  and 
is  a  member  and  officer  of  a  certain  club  hav- 
ing its  rooms  in  a  building  situated  upon 
the  south  three-fourths  of  lot  4  in  block  11, 
in  said  town  of  Cortland,  within  the  corporate 
limits  thereof,  which  said  building  is  neither 
the  residence  nor  store  building  of  defendant 
or  any  other  member  of  said  club  but  is  used 
exclusively  by  said  club;  that  as  such  mem- 
ber and  officer,  the  defendant,  by  associating 
with  the  other  members,  keeps  or  maintains, 
or  assists  and  abets  in  keeping  or  maintain- 
ing, the  clubrooms;  that  in  said  clubrooms 
intoxicating  liquor  is  received  and  kept  by 
defendant  in  his  individual  locker,  to  which 
he  alone  has  access,  for  his  own  individual, 
personal  use  as  a  beverage,  and  that  other 
members  of  said  club  receive  and  keep,  their 
own  individual  liquor  in  individual  lockers 
in  said  clubrooms  for  their  individual  per- 
sonal use  as  a  beverage.  It  is  not  contended 
that  intoxicating  liquor  is  sold,  bartered,  ex- 
changed or  given  away  at,  in  or  by  said  club 
or  by  defendant,  or  any  member  thereof,  or 
received  or  kept  there  for  any  of  said  last 
mentioned  purposes.  Defendant  orders  and 
purchases  his  own  intoxicating  liquor  for  him- 
self, only,  by  United  States  mail,  in  places 
outside  said  town  of  Cortland  where  it  is  not 
unlawful  to  sell  or  purchase  same,  and  said 


liquor  is  forwarded  and  delivered  to  him  by 
a  common  carfier  and  is  received,  kept  and 
stored  by  defendant  at  said  club  for  his  owm 
individual,  personal  use  as  a  beverage  and  is 
there  drank  by  [606]  him  only.  The  members 
of  said  club  who  keep  liquor  there,  order,  re- 
ceive, keep  and  drink  their  own  individual 
liquor  in  the  same  manner.  Each  orders, 
receives,  keeps  and  drinks  his  own  individual 
liquor,  and  that  only.  Tlife  defendant  and 
other  members  of  said  club  are  men  of  good 
standing  in  the  community  and  their  behavior 
has  been  orderly  dhd  gentlemanly.  There  has 
been  no  breach  or  disturbance  of  the  peace 
nor  any  fighting,  brawling,  carousing  or 
drunkenness  at  or  about  said  club.  Only 
members  of  said  club  enter  the  clubroom. 
There  is  no  'treiiting'  nor  any  distribution  or 
division  of  liquor  among  the  members." 

The  town  of  Cortland  was  incorporated  un- 
der a  special  charter  conferring  upon  it  all 
the  rights,  powers  and  privileges  granted  to 
the  town  of  Belvidere  in  the  act  under  which 
the  latter  was  incorporated,  section  10  of 
that  act  being  as  follows: 

"Sec.  10.  The  board  of  trustees  shall  al^ 
have  power  to  make  regulations  to  secure  thp 
general  health  of  the  inhabitants;  to  declarf 
what  shall  be  nuisance,  and  prevent  and  re- 
move the  same;  .  .  .  the  exclusive  power 
to  regulate,  prohibit  or  license  the  selling  of 
spirituous,  vinous  and  malt  liquors  of  any 
kind  within  the  corporate  limits;  ...  to 
make  all  such  ordinances  from  time  to  time, 
and  alter,  amend  and  repeal  the  same,  as  shall 
be  necessary  to  carry  into  eflfect  and  execution 
the  powers  specified  in  this  act,  so  that  the 
same  be  not  inconsistent  herewith  nor  with 
the  laws  or  constitution  of  the  United  States 
or  of  this  State;  to  impose  fines,  forfeitures 
and  penalties  for  the  breach  of  any  ordinance 
of  the  incorporation,  and  to  provide  for  the 
recovery  and  appropriation  of  any  such  fine 
or  forfeiture  and  the  enforcement  of  any  such 
penalty;  ...  to  regulate  the  police  of  the 
town."     ... 

The  appellant  contends  that  the  town  of 
Cortland  was  without  power  to  adopt  the  ordi- 
nance in  question  and  that  the  ordinance  is 
in  violation  of  the  constituticm  of  the  United 
States  and  of  the  State  of  Illinois.  The  power 
of  [607]  a  municipal  corporation  to  pasn  an 
ordinance  must  be  found  expressed  in  its 
charter  or  must  be  necessary  to  carry  out 
the  powers  granted.  By  section  10  quoted 
above,  the  board  of  trustees  of  the  appellee  are 
given  the  exclusive  power  to  regulate,  pre- 
vent or  license  the  sale  of  spirituous,  vinous 
or  malt  liquors  of  any  kind  within  the  cor- 
porate limits,  to  declare  what  shall  be  a 
nuisance  and  prevent  and  remove  the  same, 
and  to  make  all  si^ch  ordinances  as  shall  be 
necessary  to  carry  into  effect  and  execution 
the  powers  specified,  so  that  the  same  be  not 
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inconsiBtent  with  its  charter  or  with  the  laws 
or  constitution  of  the  United  States  or  of  this 
State.  Under  the  stipulation  of  facts  on 
which  appellant  was  convicted  it  is  conceded 
that  he  did  not  sell,  barter,  exchange  or  give 
away  any  intoxicating  liquors  at  said  club. 
The  only  portion  of  the  ordinance,  therefore, 
of  which  the  appellant  was  found  guilty  is 
embraced  within  the  following  portion: 
''Whoever  shall  within  the  corporate  limits, 
directly  or  indirectly,  keep  or  maintain  by 
himself  or  by  associating  or  combining  with 
others,  or  shall  in  any  manner  aid,  assist  or 
abet  in  keeping  or  maintaining,  any  clubroom 
or  other  place  in  which  any  intoxicating  liq- 
uor, ...  in  any  quantity  whatsoever,  is 
reoeivtd  or  kept  for  the  purpose  of  use  .  .  . 
as  a  beverage,  .  .  .  and  whoever  shall  use 
.  .  .  any  intoxicating  liquor  ...  so 
received  or  kept,  shall  upon  conviction  there- 
of be  fined,"  etc. 

Appellant,  then,  was  convicted  for  assisting 
or  aiding  in  keeping  a  clubroom,  at  which 
place  he,  like  other  members  of  the  club,  re- 
ceived his  own  liquor  for  his  own  individual 
use  as  a  beverage  and  kept  such  liquor  there 
for  such  purpose  only,  and  used  such  liquor 
so  kept  for  his  own  individual  use  as  a  bev- 
erage. Appellant  was  an  officer  of  the  club, 
but  what  office  he  held  or  what  officers  the 
org^ization  had,  or  their  several  duties,  if 
any,  is  not  shown,  nor  is  the  admission  in 
the  stipulation  of  facts  that  he  was  an  officer 
material,  as  it  is  the  theory  of  counsel  for 
appellee  that  his  actions,  as  a  mere  member 
of  the  club,  in  keeping  [608]  and  using  in- 
toxicating liquor  there,  were  in  violation  of 
the  provisions  of  the  ordinance.  And  so  they 
were.  In  brief,  the  appellant  was  convicted 
for  assisting  in  keeping  a  place  in  which  in- 
toxicating liquor  was  received  and  kept  for 
the  purpose  of  use  and  for  using  such  liquor. 

Under  its  charter  the  town  of  Cortland  had 
the  exclusive  power  to  license,  regulate  and 
prohibit  the  selling  of  spirituous,  vinous  and 
malt  liquors  of  any  kind  within  the  corporate 
limits,  and  also  had  the  power  to  regulate  the 
police  of  the  town.  The  question  to  be  de- 
termined is,  did  it  have  any  power  or  author- 
ity, by  reason  of  its  charter,  to  prevent  the 
receiving,  keeping  or  using  of  intoxicating 
liquors  under  any  and  all  circumstances?  In 
People  V.  Oak  Park,  268  III.  256,  this  court 
said  (p.  261)  109  N.  E.  11:  "If  a  doubt 
exists  concerning  the  grant  of  power,  the 
doubt  is,  by  the  authorities,  to  be  resolved 
against  the  municipality  (Merrill  v.  Monti- 
cello,  138  U.  8.  673  [11-  S.  Ct.  441,  34  U.  S. 
(I^.  ed.)  1069];  Chicago  v.  Ross,  257  III.  76; 
Chicago  T.  M.  &  M.  Hotel  Co.  248  III.  264 ) ,  and 
the  enumeration  of  the  powers  operates  to 
exclude  such  as  are  not  enumerated — People 
T.  Chicago,  261  111.  16 ;  Cairo  v.  Bross,  101  111. 
475."     The   enumeration    in    the   statute   of 


the  powers  which  may  be  exercised  by  a  mu- 
nicipal corporation  excludes  such  powers  as 
are  not  enumerated.  (People  v.  Oak  Park, 
supra.)  Tested  by  the  rule  laid  down  in  that 
case  and  supported  by  ample  authority  there 
is  nothing  in  the  charter  of  the  appellee  to 
autliorize  the  enactment  of  those  portions  of 
section  2  of  the  ordinance  above  set  forth 
which  apply  to  the  facts  of  this  case  accord- 
ing to  the  stipulation  and  under  which  ap 
pellant  is  convicted.  It  is  very  clear  that  the 
express  words  of  the  cliarter,  **to  regulate, 
prohibit  or  license  the  selling"  of  intoxicating 
liquor,  do  not  include  the  power  to  make  it  an 
offense  to  receive,  keep  or  use  liquor  at  a 
club  or  other  place  for  individual,  personal 
use  as  a  beverage,  only,  where  there  is  no 
element  of  selling  or  even  giving  away  or  dis- 
posing of  [609]  the  same,  nor  anything  in  the 
conduct  or  actions  of  those  who  received,  kept 
and  used  the  liquor  that  gave  others  any 
groimd  for  complaint,  except  the  mere  fact 
of  receiving,  keeping  or  using  it.  Nor  can 
it  be  fairly  said  that  the  power  to  make  it  an 
offense  to  maintain  a  club  where  liquor  is 
received,  kept  or  used  as  a  beverage  by  the 
individual  owner  thereof  for  his  personal  use, 
only,  is  necessarily  or  fairly  implied  or  in- 
cident to  the  power  expressly  granted  to  regu- 
late, prohibit  or  license  the  selling  of  liquor. 
In  Decatur  v.  Schlick,  269  111.  181,  109  N.  E. 
737,  this  court  held  an  ordinance  valid  which 
was  substantially  in  the  same  language  as  the 
Local  Option  act,  except  tliat  it  also  con- 
tained the  provision  that  intoxicating  liquor 
should  not  be  distributed  or  divided  among 
the  members  of  any  club  or  association  by 
any  means  whatever,  when  such  distribution 
or  division  shall  be  an  illegal  sale  or  gift  of 
such  liquor.  The  ordinance  in  question  con- 
tains no  such  qualification,  and  the  decision 
of  this  court  in  the  last  mentioned  case  was 
based  on  the  fact  that  the  receiving  and  dis- 
tribution of  intoxicating  liquor  by  means  of 
the  agency  of  the  club,  so  called,  was,  in  effect 
and  in  fact,  a  shift  or  device  to  evade  the 
provisions  of  the  ordinance  against  the  selling 
or  giving  away  of  intoxicating  liquor. 

We  have  heretofore  held  that  a  club,  or 
assembly  of  individuals  or  association  as  a 
club,  cannot  be  used  as  a  means  to  accomplish 
a  violation  of  the  provisions  of  the  Dramshop 
law  or  the  Local  Option  law  or  city  or  village 
ordinances  of  similar  import.  (People  v.  Law. 
etc.  Club,  203  111.  127,  67  N.  E.  855,  62  L.R.A. 
884;  People  v.  Gardt,  258  III.  468,  101  N.  E. 
687;  Decatur  v.  Schlick,  supra.)  But  the 
distinction  in  regard  to  those  cases  is  that 
sales  were  there  actually  made,  and  the  court 
held  the  facts  in  those  cases  showed  actual 
sales  of  intoxicating  liquor  contrary  to  the 
law,  notwithstanding  the  agency  of  the  so- 
called  club.  Tlie  ordinance  in  question  by  its 
terms  applies  not  only  to  a  clubroom,  but  to 
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any  other  place  in  which  any  intoxicating 
liquor,  in  any  quantity  [610]  whatsoever,  is 
received  or  kept  for  the  purpose  of  use,  and 
also  applies  by  its  terms  to  whoever  shall  use 
any  such  liquor  so  received  or  kept.  Under 
the  section  in  question  it  is  an  offense  for  any- 
one within  the  corporate  limits  of  the  town  of 
Cortland  to  keep  any  place  in  which  any  in- 
toxicating liquor,  in  any  quantity  whatsoever, 
is  received  or  kept  for  the  purpose  of  using 
it  as  a  beverage  or  to  use  any  intoxicating 
liquor  so  received  or  kept.  There  is  no  law  in 
this  State  which  prohibits  a  person  from  re- 
ceiving, keeping  or  using  intoxicating  liquor 
for  private  consumption,  when  such  receiv- 
ing, keeping  or  using  is  done  in  such  a  manner 
as  does  not  interfere  with  the  rights  of  others 
and  there  is  no  intoxication  or  disturbance,  as 
was  stipulated  in  this  case,  and  city  or  village 
councils  have  no  power  or  authority  to  enact 
ordinances  prohibiting  such  keeping,  receiving 
or  using.    Sullivan  v.  Oneida,  61  111.  242. 

While  the  selling  or  giving  away  of  intoxi- 
cating liquor  may  be  regulated  or  altogether 
prohibited  by  municipalities  and  by  appellee 
under  its  charter,  intoxicating  liquor  is  not 
contraband  and  is  recognized  as  property. 
Under  the  strict  terms  of  this  ordinance,  if  it 
is  constitutional  and  valid,  a  person  could 
be  penalized  for  keeping,  liquor  for  use  or  for 
using  liquor  in  his  private  home.  As  far  as 
an  unlawful  sale  or  giving  away  of  liquor 
is  concerned,  it  is  the  fact  of  selling  or  giving 
away  that  makes  the  act  unlawful  and  a  vio- 
lation of  the  law,  no  matter  how,  where  or 
when  such  unlawful  selling  or  giving  away 
takes  place  in  any  locality  in  which  the  Local 
Option  law  is  in  force  or  where  a  valid  ordi- 
nance has  been  enacted  forbidding  the  sale 
or  gift  of  intoxicating  liquor.  It  is  just  as 
unlawful  to  make  such  sale  in  a  private  home 
as  it  would  be  in  a  club  or  a  store  or  on  the 
street.  A  club  is  an  assemblage  of  individuals 
for  a  common  purpose  and  may  be  an  entirely 
lawful  organization,  and  there  are  many  such. 
Clubrooms  are  the  rooms  or  quarters  used 
by  a  club,  and  the  word  has  no  other  mean- 
ing. If  it  is  still  the  law  that  a  man  may 
lawfully  bring  [611]  liquor  into  or  receive 
liquor  in  territory  where  its  sale  is  prohibited 
by  st-atute  or  ordinance,  and  may  lawfully 
own  liquor  and  consume  or  use  such  liquor 
as  long  as  he  does  so  in  such  a  manner  that 
the  rights  of  others  are  not  interfered  with, 
what  difference  does  it  make  whether  he 
receives  or  keeps  or  drinks  or  uses  such  liquor 
at  his  house,  or  at  his  bnrn,  or  at  his  club? 
He  would  have  the  same  right  in  a  house  that 
he  leased  as  in  a  house  that  he  owned.  Ac- 
cordingly, if  he  rented  a  room  at  a  club  and 
lived  there  he  would  have  the  right  to  keep 
liquor  there  and  use  it  there ;  and  if  he  rented 
a  locker  at  the  club  instead  of  a  room,  would 
he  not  have  the  same  right?    In  Sullivan  v. 


Oneida,  supra,  on  page  248  of  the  opinion,  it 
is  said:  "Spirituous  liquors,  ale  and  beer  are 
property, — as  much  so  as  money  or  lands. 
They  are  chattels — are  articles  of  consump- 
tion and  of  commerce.  The  ordinance  recog- 
nizes them  as  property  and  directs  their  sale 
on  execution  ajid  permits  druggists  to  keep 
them.  Their  abuse  may  be  restrained  and 
punishment  inflicted  upon  those  who  sell  them 
to  the  injury  of  others.  They  may,  as  well 
as  other  chattels,  come  under  the  designation 
of  nuisance  and  to  a  certain  extent  lose  their 
quality  as  property,  but  they  cannot  per  se 
lose  their  quality  as  property."  In  People  v. 
Yoimg,  237  III.  196,  86  N.  E.  580,  in  constru- 
ing the  effect  of  the  Local  Option  law,  ii  was 
held  that  the  law,  being  penal  in  character, 
must  be  strictly  construed;  that  its  purpoeo 
was  to  prevent  the  sale,  barter  and  exchange 
of  intoxicating  liquor  in  dry  territory,  and 
not  to  prevent  one  who  has  become  the  owner 
of  intoxicating  liquor  in  wet  territory  from 
taking  it  into  dry  territory.  On  page  203  of 
the  opinion  it  is  said:  ''The  act  does  not  in 
any  of  its  provisions  attempt  to  prohibit  a 
sale  and  delivery  of  liquor  in  wet  territory, 
nor  is  there  any  attempt  to  prevent  one  who 
has  become  the  owner  of  intoxicating  liquor 
in  wet  territory  from  bringing  that  liquor 
into  dry  territory.  Such  transactions  as  the 
t^'o  last  mentioned  have  none  of  the  unlawful 
elements  of  a  sale,  barter  or  exchange  [612]  of 
intoxicating  liquor  in  dry  territory.  It  is 
true  that  the  transaction  in  this  case  enabled 
the  purchaser  to  have  the  beer  delivered  to 
him  in  dry  territory  by  a  common  carrier  pur- 
suant to  a  sale  and  shipment  made  by  the 
brewer  in  wet  territory  and  enabled  him  to 
own  the  beer  and  to  have  it  in  his  immediate 
possession  in  dry  territory,  but  these  things 
the  statute  haB  not  forbidden.  We  think  there 
is  no  evidence  of  any  attempt  to  evade  any 
of  the  provisions  of  the  act  by  the  use  of  a 
shift  or  device  of  any  kind." 

As  to  the  right  of  appellee  to  enact  the 
ordinance  in  question  under  its  police  powers, 
conceding  that  the  provision  of  its  cliarter 
"to  regulate  the  police  of  the  town"  gives  it 
all  the  power  counsel  claim  for  it  in  this  case, 
it  could  not,  under  the  guise  of  the  police 
power,  assume  to  regulat«  and  control  the 
acts  and  conduct  of  a  citizen  by  which  the 
public  or  others  are  in  no  way  affected  in  any 
of  their  rights  and  interests.  Black,  in  bis 
work  on  Intoxicating  Liquors  (sec.  38,  p.  50) 
says:  "But  it  is  justly  held  that  a  provision 
in  such  a  law  that  no  person,  without  a  State 
license^  shall  'keep  in  his  possession,  for  an- 
other, spirituous  liquors,'  is  unconstitutional 
and  void.  The  keeping  of  liquoi^s  in  his  pos- 
session by  a  person,  whether  for  himself  or  for 
another,  unless  he  does  so  for  the  illegal  ^^h' 
of  it  or  for  some  other  improper  purpose,  c-an 
by  no  possibility  injure  or  affect  the  health. 
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morals  or  safety  of  the  public,  aad  therefore 
the  statute  prohibiting  such  keeping  in  posses- 
sion is  not  a  legitimate  exertion  of  the  police 
power.  It  is  an  abridgment  of  the  privileges 
and  immunities  of  the  citizen  without  any 
legal  justification,  and  therefore  void." 

In  Haskell  v.  Howard,  269  111.  550,  109  N. 
E.  992,  L.R.A.1916B  893,  in  which  a  section 
of  a  village  ordinance  prohibiting  signs  or 
advertisements  of  intoxicating  liquor  was  held 
invalid,  it  was  said,  on  page  553  of  the  opin- 
ion :  **The  exercise  of  the  police  power  is  lim- 
ited to  enactments  tending  to  promote  the 
public  health,  safety,  morals  or  general  wel- 
fare. It  is  for  the  legislature  to  determine 
when  an  exigency  exists  for  the  [613]  exercise 
of  the  police  power,  but  what  is  the  subject 
of  such  exercise  is  a  judicial  question.  Under 
the  guise  of  police  regulation  the  personal 
rights  or  liberties  of  citizens  cannot  be  arbi- 
trarily invaded.  (Ruhstrat  v.  People,  185  111. 
133;  Bailey  v.  People,  190  111.  28;  Haller  Sign 
Works  T.  Physical  Culture  Training  School, 
249  111.  436.)  In  People  v.  Chicago,  261  111. 
16,  it  was  held  that  if  a  city  was  clothed  with 
the  whole  police  power  of  the  Stat«  it  would 
not  have  authority  to  deprive  a  citizen  of 
valuable  property  rights  under  the  guise  of 
prohibiting  or  regulating  something  tiiat  had 
no  tendency  to  injure  the  public  health,  safety, 
morals  or  general  welfare.  In  Haller  Sign 
Works  V.  Physical  Culture  Training  School, 
supra,  it  was  held  the  police  power  does  not 
justify  interference  with  private  rights  for 
purposes  unconnected  with  the  safety,  health, 
morals  or  general  welfare  of  the  public." 
To  the  same  effect  is  Zion  v.  Behrens,  262  111. 
510,  104  N.  E.  836,  51  L.R.A.(N.S.)  562, 
in  which  it  was  held  that  an  ordinance 
prohibiting  the  smoking  of  tobacco  in  certain 
specified  places,  including  public  streets  and 
parks,  without  reference  to  any  particular 
circumstances  or  conditions,  is  invalid  in  so 
.far  as  it  applies  to  such  streets  and  parks, 
as  being  an  unreasonable  restraint  upon  the 
personal  liberty  of  the  citizen.  As  stated  in 
that  case  on  page  511  of  the  opinion:  "Many 
cases  decided  by  this  court  sustaining  various 
ordinances  and  statutes  under  the  police 
jjower  are  cited  and  relied  upon.  None  of 
the  cases  heretofore  decided  by  this  court  go 
to  the  extent  of  sustaining  the  power  of  a  city 
to  pass  an  ordinance  forbidding  an  act  imder 
all  circumstances  which  can  only  be  offensive 
or  harmful  to  others  under  certain  condi- 
tions." 

It  has  been  generally  held  that  the  police 
power  does  not  extend  to  the  deprivation  of  a 
citizen  of  the  right  to  have  intoxicating  liquor 
in  his  possession  for  his  own  use.  (Com.  v. 
(^ampbell,  133  Ky.  60.  19  Ann.  Cas.  169,  117 
S.  W.  383,  24  L.R.A.(N.S.)  172;  Ex  p.  Brown, 
.•^8  Tex.  Crim.  295,  42  S.  W.  654,  70  Am.  St. 
Hep.    743;    Lincoln   v.    Smith,    27    Vt.    328; 


Titsworth  v.  State,  2  Okla.  Crim.  268,  [614] 
101  Pac.  288;  Partridge  v.  State,  88  Ark.  207, 
114  S.  W.  215,  129  Am.  St.  Rep.  100,  20 
L.R.A.(N.S.)  321;  State  v.  White,  71  Kan. 
356,  6  Ann.  Cas.  132,  80  Pac.  589;  State  v. 
Oilman,  33  W.  Va.  140,  10  S.  E.  283,  6  L.R.A. 
847;  Preston  v.  Drew,  33  Me.  559,  54  Am. 
Dec.  639;  State  v.  WiUiams,  146  X.  C.  618,  14 
Ann.  Cas.  562,  61  S.  E.  61,  17  L.R.A.(N.S.) 
299;  Eidge  v.  Bessemer,  164  Ala.  599,  51  So. 
246,  26  L.R.A.(N.S.)  394;  Henderson  v.  Hay 
ward,  109  Ga.  373,  77  Am.  St.  Rep.  384,  47 
L.R.A.  366,  34  S.  E.  590.)  The  only  decision 
to  the  contrary  to  which  we  have  been  re 
ferred  is  that  of  State  v.  Phillips  (Miss.)  67 
So.  651,  56  L.R.A.(N.S.)  530,  in  which  i1 
was  held  that  a  State  does  not  unconstitu- 
tioually  deprive  one  of  equal  protection  of 
the  laws  by  forbidding  the  keeping  of  intoxi- 
cating liquor  in  any  locker  or  other  place  in 
any  social  club  or  carrying  it  to  such  club, 
although  a  property  right  in  such  liquor  is 
recognized  by  the  law.  The  opinion  in  that 
case  is  based  largely  on  the  dissenting  opinion 
in  Eidge  v.  Bessemer,  supra,  and  hence  is  con- 
trary to  the  holding  in  that  case,  and  also 
contrary,  we  think,  to  the  gi;eat  weight  of 
authority.  The  court  assumed  that  the  ulti- 
mate purpose  of  tlie  Mississippi  law  was  to 
prohibit  the  use  of  liquor  as  a  beverage,  which 
is  not  the  purpose  of  the  Local  Option  law  of 
this  State  nor  within  the  powers  granted  to 
municipalities,  which  are  limited  in  their  pow- 
er solely  to  regulating  and  suppressing  the 
sale,  and  not  the  use,  of  liquor. 

There  can  be  no  doubt  that  if  it  were  possi- 
ble by  law  to  prevent  any  intoxicating  liquor 
from  being  introduced  into  a  town  or  kept 
there  under  any  circumstances  it  would  be 
most  effective  as  a  prohibition  measure,  as 
there  would  be  no  drinking  if  there  were  noth- 
ing to  drink.  The  power  of  the  appellee,  how- 
ever, extended  only  to  licensing,  regulating 
and  prohibiting  the  sale  of  intoxicating  liquor 
by  adopting  such  ordinances  as  would  be 
reasonably  necessary  to  accomplish  that  pur- 
pose, and  not  to  the  depriving  of  residents  or 
persons  within  the  municipality  of  their  prop- 
erty. The  [615]  ordinance  in  question  made 
it  unlawful  to  keep  or  use  what  the  law  recog- 
nized as  property,  and  under  circumstances 
in  which  the  public  and  others  were  in  no  way 
affected  or  interested.  It  amounted  to  depriv- 
ing appellant  and  others  similarly  situated  of 
their  property,  and  to  the  extent  to  whicli  it 
affected  appellant,  under  the  stipulation  of 
facts  in  this  case,  was  ultra  vires  and  invalid. 

What  has  been  said  about  the  second  section 
of  the  ordinance  applies  to  the  third  section. 
The  power  delegated  to  cities  to  determine 
what  are  nuisances  does  not  include  the  pow- 
er to  declare  something  a  nuisance  which  is 
not  a  nuisance  per  ae  or  recognized  as  a  nui- 
sance by  common  law  or  statute.     (Chicago 
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V.  Weber.  246  111.  304,  20  Aim.  Gas.  359,  92 
N.  E.  869,  34  L.R.A.(N.S.)  306;  Carthage  v. 
Munsell,  203  111.  474,  67  N.  E.  831.)  Wheth- 
er any  of  the  places  mentioned  in  the  third 
section  would  be  nuisances  in  fact,  would,  of 
course,  depend  on  the  manner  in  which  they 
were  conducted.  If  it  were  a  case  of  a  mem- 
ber of  a  family  at  his  own  or  any  private 
home,  or  the  member  of  a  private  club  where 
the  public  are  not  allowed,  using  liquors,  that 
would  not  make  the  place  where  such  liquors 
are  used  a  nuisance.  It  is  not  within  the 
power  of  the  city  or  of  the  State,  nor  is  it  the 
policy  of  the  latter,  to  regulate  the  private 
life  or  conduct  of  a  citizen  in  the  use  of  his 
property  in  matters  in  which  he,  alone,  is 
affected  and  others  are  not  necessarily  affected. 
(Haskell  v.  Howard,  supra,  and  cases  cited.) 
As  said  in  Carthage  v.  Munsell,  supra,  on 
page  478  of  the  opinion:  ''Nor  do  we  think, 
under  the  agreed  state  of  fact,  that  the 
delivery  of  such  liquors  transported  from  an- 
other State  to  purchasers  in  the  city  of  Carth- 
age, in  this  State,  can  be  held  to  be  a  nui- 
sance. In  the  case  of  Laugel  v.  Bushnell,  197 
111.  20,  we  had  before  us  the  question  of  nui- 
sances as  applied  to  the  sale  of  intoxicating 
liquors,  and  on  page  26  we  said:  'Nuisances 
may  thus  be  classified:  First,  those  which  in 
their  nature  are  nuisances  per  ae  or  are  so 
denounced  by  the  common  law  or  by  statute; 
second,  those  which  in  their  nature  [616]  are 
not  nuisances  but  may  become  so  by  reason  of 
their  locality,  surroundings  or  the  manner 
in  which  they  may  be  conducted,  managed, 
etc.;  third,  those  which  in  their  nature  may 
be  nuisances  but  as  to  which  there  mav  bo 
honest  differences  of  opinion  in  impartial 
minds.  The  power  granted  by  the  statute  to 
the  governing  bodies  of  municipal  corpora- 
tions to  declare  what  shall  be  nuisances,  and 
to  abate  the  same,  etc.,  authorizes  such  bodies 
to  conclusively  denounce  those  things  falling 
within  the  first  and  third  of  these  classes  to 
be  nuisances,  but  as  to  those  things  falling 
within  the  second  class  the  power  possessed  in 
only  to  declare  such  of  them  to  be  nuisances 
as  are  in  fact  so.'  As  we  view  this  case,  under 
the  stipulations  in  this  record  the  transaction 
properly  falls  within  the  second  class  of  nui- 
sances as  above  classified,  and  could  only  be- 
come a  nuisance  from  the  manner  in  which 
it  might  be  conducted,  managed,  etcn  The 
right  of  the  citizen  to  purchase  goods  for  his 
own  consumption  from  dealers  in  other  States, 
and  the  right  to  have  those  goods  carried  and 
delivered  to  him,  are  to  be  classed  among  the 
highest  rights  of  the  citizen,  and  can  only  be 
curtailed  when,  in  the  manner  of  conducting 
the  business,  they  may  endanger  the  health, 
life  or  property  of  other  citizens.  There  is 
nothing  in  intoxicating  liquor  inherently  dan- 
gerous. It  can  only  be  said  to  be  dangerous 
to  those  who  use  it.    It  is  not  like  explosives 


or  dangerous  drugs,  that  may  carry  with  them 
a  menace  to  the  persons  and  property  of  oth- 
ers, and  there  is  nothing  in  the  stipulation  to 
disclose  that  the  business  as  conducted  wag 
other  than  the  ordinary  course  in  relation  to 
the  carrying  and  delivering  of  other  articles 
of  trade  and  commerce  that  might  be,  and 
ordinarily  are,  carried  by  such  companies.  In 
other  words,  there  is  nothing  to  show  that  in 
the  method  of  delivery  or  in  the  manner  of 
conducting  the  business  there  was  anything 
that  could  be  said  to  be  offensive  to  the  pub- 
lic morals  or  good  order,  or  could  in  any  way 
tend  to  disturb  anybody  in  his  tranquility  of 
mind,  health  or  body,  [617]  safety  or  right 
of  property.  In  the  absence  of  such  showing 
it  cannot.be  successfully  contended  that  such 
business  or  transaction  may  be  declared  to  be 
a  nuisance." 

Section  3  in  effect  declares  any  place  a  nui- 
sance where  two  persons  keep  liquor  to  be 
divided  between  them.  If  any  place  is  main- 
tained within  said  town  where  persons  as- 
semble for  the  purpose  of  drinking  liquor,  and 
in  so  doing  conduct  themselves  in  a  disorderly 
manner  or  in  such  a  way  as  to  interfere  with 
the  peace,  comfort  and  rights  of  others, — or, 
in  other  words,  if  such  place  is,  in  fact,  al- 
lowed to  become  a  nuisance, — ^it  can  be  abated 
as  such,  but  under  the  stipulation  in  this 
case  there  was  nothing  of  that  kind. 

The  sections  of  the  ordinance  in  question, 
in  the  particulars  that  have  been  shown^  were 
invalid  and  void,  and  for  that  reason  the  judg- 
ment of  the  lower  court  will  be  reversed. 

Judgment  reversed. 

NOTE. 

Riglit  to  Prohibit  Possession  of  Iatoz« 
ioAtins  Idqnor  for  Personal  Use. 

Generally,    780. 

Possession  in  Particular  Quantities,  781. 
Possession  at  Particular  Places,  782. 
Possession  as  Evidence  of  Crime^  783. 


Generally, 

The  majority  of  the  recent  decisions  which 
have  ruled  on  the  right  to  prohibit  the  posses- 
sion of  intoxicating  liquor  for  persmial  use 
have  been  in  accord  with  the  decision  in  Com. 
v.  Campbell,  133  Ky.  60,  19  Ann.  Cas.  159, 
that  the  mere  possession  of  intoxicating  liquor 
kept  for  one's  own  use  is  not  inherently  inju- 
rious to  the  health,  morals,  or  safety  of  the 
public ;  and,  therefore,  that  Ic^slation  prohib- 
iting such  keeping  in  possession  is  not  a 
legitimate  exercise  of  the  police  power,  hut. 
on  the  contrary,  is  void  as  an  unjustified 
abridgment  of  the  privileges  and  imnmnitie'^ 
of  the  citizen.     Luera's  Application,  28  Cal. 
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App.  185,  152  I'ac.  738;  Adams  Express  Co. 
V.  Corn,  154  Ky.  462,  167  S.  W.  908,  48  L.R.A. 
(N.S.)  342  3  Shreveport  v.  Hill,  134  La.  362, 
Ann.  Cas.  1916A  283,  64  So.  137;  Flowers  v. 
State,  8  Okla.  Grim.  502,  129  Pac.  81.  See 
also  State  v.  Kookard,  87  S.  C.  442,  69  S.  E. 
1076.  And  see  the  reported  case.  The  ques- 
tion involved  in  Luera's  Application,  supra, 
was  the  validity  of  a  city  ordinance  making 
the  mere  possession  of  vinous,  malt,  and  alco- 
holic liquors  a  misdemeanor.  The  court  said: 
'*The  books  abound  with  authorities  inter- 
preting the  constitutionality  and  validity  of 
statutes  and  ordinances  having  for  their  pur- 
pose the  suppression  of  the  liquor  traffic,  but 
our  attention  is  directed  to  no  authority 
wherein  it  has  ever  been  held  that  the  mere 
possession  of  malt,  alcoholic,  or  vinous  liquors 
constitutes  a  crime.  On  the  other  hand,  there 
is  abundant  authority  holding  that  such  at< 
tempted  legislation  is  void,  as  being  in  viola- 
tion not  only  of  constitutional  rights,  but  of 
the  inherent  right  of  the  individual.  .  . 
The  right  being  guaranteed  under  the  consti- 
tution of  the  United  States  to  have  wine  or 
beer  shipped  to  him  from  a  foreign  state  upon 
the  tlieory  that  it  is  interstate  commerce,  the 
power  to  regulate  which  is  vested  in  Congress 
alone,  it  must  follow,  in  the  absence  of  any 
legislation  by  Congress  restricting  such  ship- 
ment, that  such  right  implies  the  right  to 
do  all  things  which  are  necessary  to  the  full 
exercise  and  enjoyment  thereof.  This  would 
include  the  right  to  receive  the  possession  of 
auch  goods,  and,  in  the  absence  of  any  imlawf  ul 
intent  to  dispose  thereof,  such  possession,  not- 
withstanding the  provision  of  the  ordinance, 
must  be  deemed  the  exercise  of  a  legal  right." 
In  Shreveport  v.  Hill,  134  La.  352,  Ann.  Cas. 
1916A  283,  64  So.  137,  the  court  held  to  be 
unconstitutional  and  void  a  city  ordinance 
providing  as  follows:  "It  shall  be  unlawful 
for  any  person  who  is  keeper,  owner,  lessee, 
manager,  inmate,  employee,  hireling  or  watch- 
er of  a  house  of  prostitution  or  assignation 
(or  any  house  where  a  prostitute  lives)  or 
who  is  a  habitual  visitor  thereto,  or  who 
loala  around  such  place  or  places,  to  keep  or 
have  intoxicating  liquors  in  such  house,  in 
any  quantity  whatever,  or  for  any  purpose 
whatever,  except  on  a  physician's  prescription 
for  medicinal  purposes."  The  court  said: 
•*The  ordinance  is  beyond  the  terms  of  any 
state  statute  in  that  it  interferes  with  personal 
liberties.  Houses  of  prostitution  may  be 
regulated,  and  they  may  be  closed  by  the  coun- 
cil; but  the  property  of  the  keepers  of  these 
houses  may  not  be  confiscated,  and  their  per- 
sonal liberties  be  interfered  with,  so  long  as 
they  and  their  property  are  not  inimical  to 
the  public  safety." 

A  few  of  the  recent  cases  have,  however, 
supported  the  opposite  view,  that  the  prohibi- 
tion of  the  possession  of  intoxicating  liquor, 


thouj^  the  possession  is  solely  for  personal 
use^  is  within  the  police  power  of  the  state, 
and  is  constitutional  and  valid.  In  re  Crane, 
27  Idaho  671;  151  Pac.  1006.  See  also  Stur- 
geon V.  Stftte,  17  Arus.  513,  154  Pac.  1050. 
See  also  dictum  in  concurring  opinion  of 
Clark,  C.  J.,  in  Southern  Express  Co.  v.  High 
Point,  167  N.  C.  103,  83  S.  E.  254.  In  the 
case  of  In  re  Crane,  supra,  a  section  of  the 
state  prohibition  act  was  in  question  which 
provided  as  follows :  "It  shall  be  unlawful  for 
any  person,  firm,  company,  corporation  or 
agent  to  have  in  his  or  its  possession  any 
intoxicating  liquors  of  any  kind  for  any  use 
or  purpose  except  the  same  shall  have  been 
obtained  and  is  so  possessed  under  a  permit 
authorized  by  this  act."  The  only  means  pro- 
vided by  the  act  for  procuring  intoxicating 
liquors  of  any  kind  for  any  purpose  related 
to  wine  for  sacramental  purposes,  and  pure 
alcohol  for  scientific,  mechanical,  or  medicinal 
purposes,  so  that  the  possession  of  intoxicat- 
ing liquors,  other  than  wme  and  pure  alcohol 
for  th,e  specified  purposes,  was  in  effect  abso- . 
lutely  prohibited.  The  court  held  this  statute 
to  be  constitutional  and  valid,  and  in  the 
opinion  said,  after  quoting  several  opinions 
holding  void  similar  statutes  in  other  juris- 
dictions: "Probably  the  author  of  none  of 
these  opinions  would  hesitate  in  holding  that 
the  sale  of  intoxicating  liquor  may  be  pro- 
hibited as  a  legitimate  exercise  of  the  police 
power  and  that  such  a  law  would  not  abridge 
any  of  the  privileges  or  immunities  of  the 
citizens  in  such  a  way  as  to  violate  any  con- 
stitutional provision.  Still  it  must  be  ad- 
mitted that  if  the  possession  of  such  liquor 
'can  by  no  possibility  injure  or  affect  the 
health,  morals  or  safety  of  the  public,'  the 
sale  is  equally  harmless,  for  it  only  transfers 
the  possession  from  one  person  to  another. 
The  fact  is,  that  the  harm  consists  neither  in 
the  possession  nor  sale,  but  in  the  consump-. 
tion  of  it.  That  is  the  evil  which  the  people 
of  Idaho,  acting  through  the  legislature,  are 
trying  to  eradicate.  .  .  .  We  have  reached 
the  conclusion  that  this  act  is  not  an  contra- 
vention of  sec.  1  of  the  14th  amendment  to 
the  Constitution  of  the  United  States,  nor  of 
sec.  13,  art.  1,  of  the  constitution  of  Idaho; 
that  it  was  passed  by  the  legislature  with  a 
view  to  the  protection  of  the  public  health, 
the  public  morals  and  the  public  safety;  that 
it  has  a  real  and  substantial  relation  to  those 
objects,  and  that  it  is,  therefore,  a  reasonable* 
exercise  of  the  police  power  of  the  state." 

Po8Hession  in  Particular  Quantities, 

Several  recent  cases  have  held  that  statu- 
tory provisions  regulating  the  quantity  of 
intoxicating  liquor  which  can  be  possessed  or 
introduced  into  the  state  at  one  time,  cv(>n 
for  purely   personal  use,  or   restricting  tlie 
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quantity  which  may  be  so  possessed  or  intro- 
duced without  complying  with  certain  requi- 
sites as  to  packing  and  marking,  are  reason- 
able and  valid  regulations  under  the  police 
power  of  the  state.  Southern  Express  Co.  v. 
Whittle  (Ala.)  69  So.  652,  distinguishing 
Eidge  v.  Bessemer,  164  Ala.  599,  51  So.  246,  26 
L.R.A.  (N.S.)  394,  and  disapproving  State 
V.  Wlllims,  146  N.  C.  618,  14  Ann.  Cas.  562, 
61  S.  E.  61,  17  L.R.A.(N.S.)  299;  O'Rear  v. 
State  (Ala.)  72  So.  505;  State  v.  Sixo  (W. 
Va.)  87  S.  E.  267.  In  Southern  Express  Co. 
V.  Whittle,  supra,  the  court  said:  "If  the 
right  at  common  law  to  manufacture  an  in- 
toxicating liquor  for  one's  own  personal  use, 
out  of  one's  own  materials  by  the  application 
of  one's  own  personal  effort,  may  be  forbidden 
by  appropriate  legislation  under  the  police 
power,  as  was  expressly  ruled  in  Mugler  v. 
Kansas,  123  U.  S.  659,  8  S.  Ct.  273,  31  U.  S. 
(L.  ed.)  205  it  cannot  be  logically  or  soundly 
asserted  that  the  receipt  or  possession  of  more 
than  a  specified  quantity  at  one  time  may  not 
be  forbidden  by  statute.  .  .  .  The  power 
confirmed  in  Mugler  v.  Kansas  must  neces- 
sarily comprehend  the  lesser  manifestation 
of  a  like  power  by  regulating  the  quantity 
to  be  received  or  possessed  at  one  time  in 
*dry  territory'  in  the  state.  Furthermore, 
it  would  appear  to  be  but  the  assertion  of 
a  self-evident  truth  to  say  that,  since  one  may 
be  validly  forbidden  to  sell  his  intoxicating 
liquor  to  another,  that  other  may  be  validly 
forbidden  to  buy  the  article  from  him;  and, 
if  one  may  be  validly  forbidden  to  sell,  and 
necessarily  validly  forbidden  to  deliver,  the 
article  to  another,  that  other  may  be  validly 
forbidden  to  accept  delivery.  As  to  the  seller, 
the  prohibitions  stated  would  operate  upon 
him  and  upon  his  property,  but  not  in  the 
sense  or  with  the  effect  of  infringing  any  con- 
stitutional right  or  immunity;  whereas,  in  the 
case  of  the  buyer,  the  prohibitions  would  oper- 
ate in  anticipation,  qualifying  his  right,  in  the 
interest  of  the  public  welfare  as  determined 
by  legislative  authority,  to  acquire  a  prop- 
erty interest  in  the  article  above  a  defined 
quantity  at  one  time.'*  In  State  v.  Sixo,  su- 
pra, there  was  involved  a  statute  which  made 
it  a  misdemeanor  **for  any  person  to  bring  or 
carry  into  the  state,  or  from  one  place  to  an- 
other within  the  state,  even  when  intended 
for  personal  use,  liquors  exceeding  in  the 
aggregate  one-half  of  one  gallon  in  quantity, 
unless  there  is  plainly  printed  or  written  on 
the  top  or  side  of  the  suit  case,  trunk  or  other 
container,  in  large  display  letters,  in  the 
English  language,  the  contents  of  the  con- 
tainer or  containers,  and  the  quantity  and 
kinds  of  liquors  contained  therein."  The 
court,  holding  this  provision  to  be  valid,  said : 
*'This  statute  does  not  prohibit  a  person  from 
having  in  his  possession  liquors  for  personal 
use,  when  properly  marked  or  labeled.     The 


prohibition  of  the  mere  possession  of  intoxi- 
cating liquors,  and  a  reasonable  regulation, 
requiring  them  to  be  marked  or  labeled  when 
brought  into  the  state,  or  carried  from  one 
place  to  another  within  the  state,  are  quite 
different  things.  The  case  of  State  v.  Gilman, 
33  W.  Va.  146,  10  S.  E.  283,  6  L.RJii.  847,  is 
authority  for  the  proposition  that  a  statute 
prc^ibiting  the  keeping  of  liquors  by  one  per- 
son for  another,  without  a  state  license  there- 
for, is  unconstitutional  and  void,  under  the 
constitution  then  in  force;  but  it  does  not 
follow  that  the  legislature,  in  the  exercise 
of  the  police  power,  may  not  provide  reason- 
able regulations  as  to  the  conditions  upon 
which  intoxicating  liquors  may  be  brought 
into  the  state,  or  carried  from  one  place  to 
another  within  the  state." 

But  in  Ex  p.  Wilson,  6  Okla.  Crim.  461,  119 
Pac.  596,  the  court  held  to  be  unconstitu- 
tional an  act  of  the  legislature  making  it  un- 
lawful **for  any  person  to  have  or  keep  in 
excess  of  one  quart  of  spirituous,  vinous,  fer- 
mented or  malt  liquors  .  .  .  upon,  in  or 
about  his  place  of  business  or  any  place  of 
amusement  or  recreation,  or  any  public  resort, 
or  any  club  room,  whether  such  liquors  be  in- 
tended for  personal  use  of  the  person  so  hav- 
ing and  keeping  the  same  or  not."  The  court 
said,  after  extensive  quotations  from  other 
jurisdictions:  "Our  research  has  not  dis- 
closed a  single  case  in  conflict  with  the  doc- 
trine of  the  authorities  quoted  and  cited,  and 
none  has  been  called  to  our  attention,  al- 
though the  question  has  been  extensively 
briefed  and  presented  by  the  attorney  gen- 
eral's office.  The  only  conclusion  that  we  can 
legitimately  arrive  at  is  that  the  act  in  ques- 
tion is  not  within  a  reasonable  exercise  of  tlie 
police  powers  of  the  state — is  unconstitution- 
al and  void.  We  may  observe,  however,  that 
although  the  law  cannot  prevent  one  from 
having  intoxicating  liquors  in  his  possession 
for  his  own  use,  yet  this  court  has  always  held 
that  the  possession  of  an  unusual  quantity  of 
intoxicating  liquors  is  a  circumstance  which. 
together  with  other  competent  proof,  is  ad- 
missible against  the  defendant  in  the  trial 
of  cases  involving  violations  of  the  prohibi- 
tory statute.  But  such  possession  akme  is 
insufficient  to  sustain  a  conviction." 


Possession  at  PartiouUir  Places. 

It  has  been  held  recently  that  it  is  incom- 
petent for  the  legislature  to  pass  a  statute 
restricting  the  possession  of  intoxicating  liq- 
uors to  the  private  residence  of  the  owner. 
Com.  v.  Smith,  163  Ky.  227,  173  S.  W.  340. 
L.R.A.1915D  172 ;  Ex  p.  Wilson,  6  Okla.  Crim. 
457,  119  Pac.  596.  In  the  case  first  cited, 
it  was  held  that  a  statute  making  it  illegal 
for  any  person  to  keep,  store,  or  possess  any 
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intoxicating  liquors  in  any  room,  building  or 
structure  other  than  the  private  residence  of 
such  person,  and  which  was  not  used  as  a 
place  of  public  resort,  was  unconstitutional 
and  void  as  being  an  unwarranted  invasion 
of  the  rights  of  private  property.  The  court 
said:  "The  power  of  a  state  to  regulate  and 
control  the  conduct  of  a  private  individual 
is  confined  to  those  cases  where  his  conduct 
injuriously  affects  others.  With  his  faults 
or  weaknesses  which  he  keeps  to  himself,  and 
which  do  not  operate  to  the  detriment  of 
others,  the  state  as  such  has  no  concern.  In 
other  words,  the  police  power  may  be  called 
into  play  when  it  is  reasonably  necessary  to 
protect  the  public  health  or  public  morals  or 
public  safety.  The  mere  fact  that  the  legis- 
lature sees  fit  to  enact  a  statute  ostensibly 
for  the  purpose  of  promoting  such  ends  is  not 
conclusive  of  the  question.  When,  therefore, 
the  statute  purporting  to  have  been  enacted 
to  protect  the  public  health  or  public  morals 
or  public  safety  has  no  real  or  substantial 
relation  to  those  objects,  or  is  a  palpable  in- 
vasion of  rights  secured  by  the  fundamental 
law.  It  is  the  duty  of  the  court  so  to  adjudge, 
and  thereby  give  effect  to  the  constitution.'^ 
But  it  was  held  in  State  v.  Phillips,  109 
Miss.  22,  67  So.  651,  that  a  statute  making 
unlawful  the  possession  of  intoxicating  liq- 
uors by  or  in  any  social  or  fraternal  club 
was  valid.  The  court  said:  "There  was  a 
time,  not  long  ago,  when  many  intelligent  and 
virtuous  citizens  of  this  state  resented  any 
interference  by  the  legislature  whereby  it 
undertook  to  prohibit  the  sale  of  intoxicating 
liquors.  .  .  .  We  have  traveled  far  since, 
until  now  it  may  be  safely  said  that  the 
*  preponderant  opinion,'  as  well  as  'the  prevail- 
ing morality'  is  willing  and  anxious  to  pro- 
hibit even  the  possession  of  alcoholic  liquors 
as  a  crime  against  peace,  morality,  and  good 
government.  We  do  not  think  we  yield  to  a 
clamorous  and  unreasoning  mob,  when  we 
indorse  a  law^  as  within  the  police  power  of 
the  state,  when  the  Supreme  Court  of  the 
United  States  says  this  power  exists  when- 
ever the  ^preponderant  opinion  and  prevailing 
morality'  believes  this  law  neceddary  to  the 
public  welfare."  The  contrary  was  held,  how- 
ever, in  £x  p.  Wilson,  supra;  and  in  Wright 
▼.  Maoon,  5  Ga.  App.  750,  64  S.  £.  807,  it 
was  held  that  a  municipal  ordinance  making 
unlawful  the  possession  of  intoxicating  liquor 
by  a  fraternal  or  social  club,  for  the  personal 
use  of  the  members,  was  ultra  vires  and  in- 
valid, because  in  conflict  with  an  act  of  the 
state  legislature  licensing  such  possession  by 
dubs.  See  also  the  reported  case,  wherein  a 
prohibition  of  the  "locker  system"  in  social 
clubs  is  held  to  be  void. 

PosaeMion  oh  Evidence  of  Crime. 

Tn   some  jurisdictions  statutes  have  been 
enacted  which  provide  that  the  fact  of  posses- 
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sion  of  intoxicating  liquors,  under  certain 
circumstances,  may  be  received  as  evidence  of 
the  possessor's  guilt  of  particular  offenses; 
and  those  enactments  have  been  held  to  be 
valid  in  a  number  of  recent  cases.  Alford  v. 
State,  170  Ala.  178,  Ann.  Cas.  1912C  10d3,  54 
So.  213;  Ex  p.  Woodward,  181  Ala.  97,  61 
So.  296;  Southern  Express  Co.  v.  Whittle 
(Ala.)  69  So.  652;  State  v.  Wilkerson,  164  N. 
C.  431,  79  S.  E.  888 ;  State  v.  Kussell,  164  N. 
C.  482,  80  S.  E.  66 ;  State  v.  Randall,  170  N. 
C.  757,  87  S.  E.  227 ;  Caffee  v.  State,  11  Okla. 
Crim.  485,  148  Pac.  680;  Sellers  v.  State,  11 
Okla.  Crim.  588,  149  Pac.  1071.  See  also 
Hauser  v.  State^  6- Ala.  App.  31,  60  So.  549; 
Ogden  V.  State  (Ala.)  72  So.  587;  State  v. 
Seaboard  Air  Line  Ry.  169  N.  C.  295,  84  S. 
E.  283.  By  an  Alabama  statute,  known  as 
the  Fuller  Bill  (Acts  Sp.  Sess.  1909,  p.  63), 
the  possession  of  prohibited  liquors  at  any 
place  other  than  the  home  creates  a  presump- 
tion that  they  are  kept  for  an  unlawful  pur- 
pose. In  Ex  Parte  Woodward,  supra,  the 
court,  holding  the  act  to  be  valid,  said:  "In 
aid  of  the  effectuation  of  the  major  legislative 
intent  to  prohibit  the  unlawful  traffic  in  liq- 
uors, and  thereby  render  more  difficult  the 
forbidden  commerce,  it  was  obviously  reason* 
able  to  statutorily  impute  to  the  keeping  of 
such  liquors  at  any  other  place  than  a  'build- 
ing not  used  exclusively  for  a  dwelling'  the 
presumptive,  nonconclusive,  result  that  such 
liquors  were  'kept  for  sale  or  with  the  intent 
to  sell  the  same,'  in  violation  of  law.  .  .  . 
The  sole,  whole  effect  of  the  rule  of  evidence, 
in  such  cases,  is  to  deny  the  accused  the  right 
to  enter  a  bare  denial  of  his  intent  in  so 
keeping  the  forbidden  liquors.  The  presump- 
tion is  evidential  only.  It  is  not  conclusive. 
The  jury  is  not  bound  to  accept  it  as  showing 
guilt.  The  jury  may  disregard  it  and  con- 
clude to  innocence.  The  quantity  of  the  liq- 
uors so  kept  by  the  accuseid  may  be  so  incon- 
sequential as  to  entirely  negative  any  notion 
that  it  was  kept  with  unlawful  intent,  or  it 
may  be  the  liquors  so  kept  were  for  some 
legal,  personal  use  manifestly  inconsistent 
with  an  unlawful  intent;  in  any  of  which 
events  the  accused  may  show,  by  himself  or 
otherwise,  circumstances  or  facts  tending  to 
refute  the  presence  of  an  unlawful  intent  in 
the  premises.  Having  sucli  unrestricted,  rea- 
sonable opportunity  and  means,  under  the 
laws  of  this  state,  of  making  defense  to  such 
a  charge  by  showing  relevant  facts  and  cir- 
cumstances in  negation  of  the  intent  so  im- 
puted, no  constitutional  right  of  the  accused 
is  violated  in  the  denial,  to  all  of  the  class 
in  whidL  he  is,  to  assert  that  in  so  keeping  the 
forbidden  liquors  he  entertained  no  unlawful 
intent  in  the  premises."  In  State  v.  Russell, 
supra,  which  was  a  prosecution  under  a  stat- 
ute making  the  possession  of  more  than  one 
gallon  of  spirituous  liquor  prima  facie  evi- 
dence that  it  was  kept  for  sale  in  violation  of 
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law,  the  court  said  \«ith  respect  to  the  validi- 
ty of  that  provision :    "The  prisoner's  counsel 
then  fall  back  upon  the  position,  which  they 
defend  with  an  able  and  learned  arp;ument, 
that  the  acts  of  1907,  chs.  819  and  992,  making 
tlie  bare  possession  of  two  and  one-half  gal- 
lons of  liquor  prima  facie  evidence  that  it  is 
kept  for  sale,  is  invalid,  as  in  violation  of 
the  constitutional  rights  of  the  citizen,  for 
two  reasons:    (a)  It  is  an  assumption  by  the 
legislature  of  judicial  power,  and,  therefore, 
an  invasion  by  it  of  the  province  assigned  to 
another  and  co-ordinate  branch  or  department 
of  the  government,     (b)   It  deprives  the  pris- 
oner of  the  common-law  presumption  of  in- 
nocence and  of  the  full  benefit  of  the  doctrine 
of  reasonable  doubt;  and,  besides,  it  casts  up- 
on him  the  burden  of  showing  his  innocence. 
Without  admitting  that  the  act  has  the  effect, 
in  law,  thus  imputed  to  it^  we  must  decline 
to  enter  upon  a  discussion  of  the  questions 
thus  pressed  upon  our  attention,  and  for  the 
very  good  reason  that  we  have  squarely  decid- 
ed against  a  similar  contention  in  S.  v.  Bar- 
rett, 138  N.  C.  630,  and  again  in  S.  v.  Wilker- 
Bon,  ante,  431.     In  both  cases,  after  an  ex- 
haustive consideration  of  the  matter,  we  have 
deliberately  decided  that  a  like  provision  of 
the  law  (in  the  acts  relating  to  Union  county, 
and  in  the  law  of  general  application  in  the 
state,  passed  at  the  last  regular  session  of  the 
general  assembly,    Laws  of  1913,  ch.  44  the 
^Search  and  Seizure'  law)   are  constitutional 
and  valid,  both  as  to  their  criminal  feature 
and  the  rule  of  evidence  established  by  them." 
But  an  attempt  by  the  legislature  to  make 
the   mere  possession   of   intoxicating  liquors 
conclusive  evidence  of  a  particular  offense  has 
been  held  to  be  unconstitutional,  as  depriving 
the  accused  of  due  process  of  law.     State  v. 
Sixo  (W.  Va.)  87  S.  E.  267,  wherein  the  court 
said:     "There  is  no  such  relation  between  the 
act  of  having  the  liquors  in  possession,  under 
these  circumstances,  and  the  act  of  unlawfully 
keeping,    storing,    and    selling   the   same   as 
would  make  such  possession  conclusive  evi- 
dence of  keeping,   storing,  or  selling.     This 
would  be  to  make  one  act  proof  of  the  act  for 
which  the  defendant  was  being  tried,  without 
permitting  him  to  prove  that  he  did  not  com- 
mit the  unlawful  act  charged.     Under  such 
circumstances,  a  person  might  be  convicted 
without  due  process  of  law.    It  has  been  truly 
said,  that:     'Closing  the  pionth  of  a  person 
when  he  comes  into  court  has  the  same  effect 
as  depriving  him  of  his  day  in  court  to  vindi- 
cate his  rights.'     We  are  clearly  of  opinion 
that  so  much  of  said  section  31  as  relates  to 
liquors  in  the  possession  of  any  person  violat- 
ing this  section,  and  providing  that  the  liq- 
uors in  possession  of  such  person  'shall  be  con- 
clusive   evidence    of    the    unlawful    keeping, 
storing  and  selling  of  the  same  by  the  person 
havinjr  such  liquors  in  his  possession,'  is  un- 
constitutional and  void." 
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Taxation  ^  Ezeinptloiis  —  Strict  Com- 
stmotion  of  EKemptinK  Statute. 

Exemptions  from  taxation  should  be  stricA- 
ly  construed,  since  the  purpose  of  the  state 
t[>  abandon  its  right  to  tax  should  not  be 
presumed,  and  since  equality  is  equity  ia 
matters  of  taxation. 

Property    Ueed    for    Charity    —    Elks 
Iiodse. 

A  lodge  building  used  as  a  club  for  mem- 
bers and  their  guests,  in  which  free  enter- 
tainments of  various  kinds  were  given  and 
from  which  no  profits  were  realized,  the  sur- 
plus funds  being  devoted  to  charity,  is  not  a 
building  used  exclusively  for  purposes  purely 
charitable  within  Const,  art.  10,  §  6,  exempt- 
ing such  buildings  from  taxation,  an  exclusive 
use  implying  that  all  other  uses  are  excluded, 
a  "purely  charitable  use"  being  one  in  which 
the  chanty  is  unmixed  with  owier  purposes. 

[See  note  at  end  of  this  case.] 

Appeal  from  St.  Louis  Circuit  Court: 
Hitchcock,  Judge. 

Action  to  eancel  tax  bill.  St.  Loais  Lodge 
No.  9  Benevolent  and  Protective  Order  of 
Elks,  plaintiff,  and  Edmund  Koeln,  defend- 
ant. Judgment  for  defendant.  Plaintiff  ap- 
peals. The  facts  ore  stated  in  the  opinion 
Affibmed. 

Broicnrigg  d  Mason  for  appellant.' 
Edward  W.  Forisiel  and  Frank  H.  Haskiru 
for  respondent. 

[4441  Brown,  C— This  is  a  suit  to  cancel 
tax  bill  issued  against  a  lot  in  the  city  of 
St.  Louis  for  city  and  school  taxes  lor  1912. 
The  lot  is  owned  by  the  plaintiff  and  occupied 
exclusively  by  a  building  containing  its  lodge 
room,  a  hall  used  by  the  members  and  their 
wives,  daughters  and  friends  for  oitertain- 
ments  such  as  dancing,  card  or  other  social 
parties,  a  rathskeller,  where  meals  and  other 
refreshments,  including  liquors,  are  served 
to  the  members  and  such  guests  as  by  the 
rules  of  the  lodge  they  are  permitted  to  en- 
tertain there,  and  an  auditorium  in  which 
vaudeville  and  similar  entertainments,  in- 
cluding on  one  occasion  a  boxing  exhibition, 
are  given  for  the  entertainment  of  the  niem- 
bers  and  their  guests.  There  are  also  billiaro 
and  card  rooms  for  similar  use.  No  admis- 
sion fee  to  the  entertainments  Is  charged. 
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[445]  The  general  constitution  of  the  order 
to  which  the  lodge  belongs  states  that  it  is 
established  **to  inculcate  the  principles  of 
charity,  justice,  brotherly  love  and  fidelity; 
to  promote  the  welfare  and  enhance  the  hap- 
piness of  its  members;  to  quicken  the  spirit 
of  American  patriotism;  to  cultivate  good 
fellowship ;  to  perpetuate  itself  as  a  fraternal 
organization."  The  by-laws  of  the  plaintiff 
lodge  provide  for  the  relief  of  destitute  and 
upemployed  £lk8  to  the  extent  of  ten  dollars 
per  week  out  of  the  funds  of  the  lodge.  A 
liberal  construction  has  been  given  to  this 
rule  and  by  reason  of  the  fortunate  rarity  of 
destitute  Elks  it  has  been  tacitly  extended 
to  cover  general  charities  without  limit  as 
to  the  amoimt,  and  in  winter,  and  especially 
at  Christmas  time,  large  sums  have  been 
raised  from  the  voluntary  contributions  of 
members  to  be  dispensed  for  such  purposes, 
and  for  Christmas  gifts  to  children  who,  it 
is  presumed,  would  not  otherwise  be  able  to 
partake  of  the  pleasure  of  that  blessed  sea- 
son. Their  entire  lodge  fund,  arising  from 
membership  dues  and  including  the  profits 
upon  refreshments,  except  the  sinking  fund 
provided  for  the  payment  of  the  amount  un- 
paid upon  the  property  in  question,  has  been 
devoted  to  these  charities. 

The  lodge  is  incorporated  under  the  State 
law  providing  for  the  incorporation  of  be- 
nevolent, religious,  scientific,  educational  and 
miscellaneous  associations. 

The  only  question  presented  for  our  con- 
sideration is  whether  or  not  the  property  in 
question  is  exempt  from  these  taxes  because 
it  is  used  exclusively  for  purposes  purely 
charitable  within  the  meaning  of  that  ex- 
pression as  used  in  section  6  of  article  10 
of  our  State  Constitution. 

In  construing  this  same  section  this  court 
recently  said:  "It  must  be  conceded  to  the 
state  that  whether  a  tax-exempting  clause  be 
viewed  from  the  standpoint  of  the  State  down 
to  the  people,  or  from  the  standpoint  of  the 
people  up  to  the  State  there  must  be  unbend- 
ing [446]  and  inviolate  rules  which  as  sure 
words  of  the  law  are  always  to  be  reckoned 
with;  and  those  rules  (from  the  standpoint 
of  the  State)  are  that  an  abandonment  of 
the  sovereign  right  to  exercise  the  vital  pow- 
er of  taxation  can  never  be  presumed.  The 
intention  to  abandon  must  appear  in  the 
most  clear  and  unequivocal  terms  (Pacific  R. 
Co.  V.  Cass  County,  53  Mo.  L.  c.  27 )  :  and 
from  the  standpoint  of  the  people  they  are 
that  equality  is  equity  in  taxation.''  [State 
V.  Johnston,  214  Mo.  656,  6^2,  113  S.  W. 
1083.]  The  same  rule  is  distinctly  stated  in 
the  cases  cited  in  that  opinion,  as  well  as  in 
State  V.  Casey,  210  Mo.  235,  248,  109  S.  W.  1. 
It  is  a  just  and  reasonable  one,  and  whatever 
may  be  the  doctrine  of  th**  adjudications  in 
other    jurisdictions,    mijst    be    taken    as   the 

well-settled  law  of  this  State. 
Add.  Cas.  1916B. — 50. 


There  can  be  no  question  as  to  the  charita- 
ble character  of  the  defendant  lodge,  nor  of  its 
disposition  in  that  respect.  While  the  prop- 
erty is  used  as  the  meeting  place  of  the  lodge 
where  all  its  regular  business  is  transacted, 
it  also  affords  to  the  members  and  their 
families,  free  of  cost,  the  most  liberal  facili- 
ties for  social  enjoyment  and  the  entertain- 
ment of  their  guests,  and  to  the  unfortunate 
bachelor  member  and  transient  brother,  for 
compensation,  something  like  the  culinary 
and  table  advantages  of  home.  The  surplus 
of  its  lodge  funds,  whatever  that  may  be,  to- 
gether with  large  sums  voluntarily  contribut- 
ed by  its  members,  is  dispensed,  through  the 
activities  of  the  lodge  organization,  in  the 
relief  of  the  needy.  Were  the  virtues  of  hu- 
man sympathy  and  helpfulness  grounds  for 
the  exemption  of  one's  property  from  the 
common  burden  of  taxation,  the  plaintiff 
would  stand  upon  firm  ground  while  urging 
its  claim  for  relief.  There  are,  however,  oth- 
ers whom  we  have  enjoyed  the  pleasant  privi- 
lege of  knowing,  who  might  stand  upon  the 
same  ground  and  urge  a  similar  claim.  For 
them  the  home  has  not  only  l)een  the  instru- 
ment and  abiding  place  of  their  own  person- 
al comfort,  but  they  have  opened  its  doors  to 
helpless  and  [447]  deserted  or  orphaned  chil- 
dren whom  they  have  nurtured  and  educated 
to  be  good  and  useful  citizens  of  the  State,  and 
have  spent  their  income,  and  in  some  cases 
more,  in  dispensing  aid  to  the  destitute  and 
suffering.  Perhaps  one  of  the  brightest  vir- 
tues of  these  has  been  the , instinctive  patriot- 
ism evident  in  their  willingness  to  share  in 
the  burden  assumed  by  the  government  in 
protecting  them  in  the  life  they  have  chosen 
and  in  educating  their   children. 

It  is  evident  that  the  constitutional  exemp- 
tion before  us  has  no  reference  to  the  char- 
acter and  activities  of  the  owner  except  in 
so  far  as  those  activities  relate  to  the  use  of 
the  property.  For  instance,  tke  same  sen- 
tence of  the  Constitution  we  are  considering 
exempts  from  taxation  property  used  exclu- 
sively for  religious  worship;  yet  it  is  evi- 
dent one  might  have  family  worship  in  his 
own  residence  from  morning  until  night,  eX" 
cept  at  such  times  aa  he  should  step  out  for 
a  few  moments  to  evangelize  his  neighbors, 
without  changing  in  the  least  the  character 
of  the  property  as  his  residence,  or  exempting 
it  from  taxation  on  the  ground  that  it  was 
used  exclusively  for  religious  worship.  The 
worship  would  be  an  incident  to  the  residence 
in  the  property  of  a  pious,  God  fearing  man, 
given  to  the  observance  of  such  duties.  If  on 
the  other  hand  the  building  were  a  church« 
devoted  to  public  worship,  and  the  owner 
should  reside  in  it  in  the  capacity  of  pastor 
in  charge  and  caretaker  of  the  premises,  the 
condition  would  be  reversed;  for  the  occupa- 
tion would  be  an  incident  to  and  a  part  of 
the  religious  use.     This  distinction  is  clearly 
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illustrated  and  interestingly  discussed  in 
State  V.  Johnston,  supra,  and  cases  cited 
therein  at  pages  663  et  seq. 

This  house  is  used,  as  the  plaintiff's  sec- 
retary tells  us  in  his  testimony,  for  lodge 
and  club  purposes,  and  seems  to  be  well  and 
liberally  calculated  for  that  use.  The  consti- 
tutional exemption  requires  that  the  proper- 
ty be  "exclusively"  used  for  purposes  "pure- 
ly" [44S]  charitable.  This  "exclusive"  use 
implies  that  all  other  uses  be  excluded.  This 
i^'xelusion  naturally  applies  to  vaudeville, 
boxing,  dancing,  billiards  and  cards  for  the 
amusement  of  the  owners.  It  might,  under 
some  circumstances,  be  said  that  all  these 
things  may  be  used  to  raise  money  for  chari- 
table purposes;  but  here  the  shoe  is  on  the 
other  foot.  We  are  told  in  the  testimony  that 
these  things  are  all  free.  Xo  fee  is  charged 
for  entrance  to  the  shows,  or  to  the  dances, 
or  for  billiards  or  cards.  These  must  be 
paid  for  out  of  the  funds  of  the  lodge,  and 
consequehtly  constitute  uses  not  incidental 
but  paramount  to  the  charities.  When  the 
lodge  has  used  the  hall  for  a  dance,  and  has 
paid  the  fiddler,  then  charity  may  come  for 
the  crumbs.  The  exempting  use  must  also  be 
"purely"  charitable— -charity  which,  accord- 
ing to  Webster,  is  unmixed  with  any  oUier 
element.  Charity  is  not  a  promiscuous  mix- 
er. Here  she  modestly  stands  outside  or  goes 
her  way  and  waits;  waits  until  the  plaintiff 
has  finished  using  the  spacious  and  comfort- 
able rooms  for  the  pleasure  of  its  members; 
waits  until  the  curtain  has  fallen  upon  the 
last  scene  of  the  vaudeville  performance  on 
the  stage;  until  the  dancers  h«.ve  tired  and 
gone  home;  until  the  billiard  rooms  have 
iteen  deserted  to  the  markers;  until  the  plain- 
tiff has  paid  the  cost  of  its  own  entertain- 
ment, and  goes  out  and  finds  her,  and  hands 
her  whatever  it  may  have  left  in  its  pocket. 
She  gets  not  the  uae  of  the  premises,  but  what 
remains  of  income  to  the  owners  after  they 
have  used  it  in  carrying  out  the  injunction 
of  their  organic  law,  by  promoting  their  own 
welfare,  enhancing  their  own  happiness,  and 
cultivating  their  own  good  fellowship  among 
themselves.  Like  the  Supreme  Court  of  Wis- 
consin in  Green  Bay  Lodge  No.  259  v.  Green 
Bay,  122  Wis.  462,  100  N.  W.  837,  106  Am. 
St.  Rep.  984,  we  do  not  find  the  maintain- 
ing of  a  club  house  to  be  a  purely  charitable 
use.  Where  this  true,  as  that  court  re- 
marked in  its  opinion,  "then  any  number  of 
men  may  organize  themselves  into  a  corpo- 
rate body  to  provide  these  privileges  and 
[449]  benefits  for  themselves  and  their  guests 
and  claim  the  exemption  of  the  statute." 

After  what  we  have  said  it  is  unnecessary 
to  notice  further  the  ITtah  case  of  Salt  Lake 
TxKlge  No.  85  v.  Groesbeck,  40  Utah  1,  Ann. 
Cas.  1914C  940,  120  Pac.  192,  in  which  it  was 
held  that  a  law  exempting  property  of  thi!« 


character  from  taxation  should  be  liberallj 
construed.  We  are  satisfied  with  our  own 
rule  in  that  respect. 

The  judgment  of  the  circuit  court  for  the 
city  of  St.  Louis  is  affirmed. 

Blair,  C,  concurs  in  result. 

Per  Curiam. — The  foregoing  opinion  by 
Brown,  C,  is  adopted  as  the  opinion  of  the 
court.  All  the  judges  concur.  Bond,  J.,  in 
result. 


MOTB. 

A  club  room  or  lodge  room  of  the  Order  of 
Elks  is  held  in  the  reported  case  not  to  be 
within  a  provision  exempting  from  taxation 
property  "used  exclusively  for  purposes  pure- 
ly charitable."  The  few  cases  which  have 
dealt  with  the  status  of  an  Elks  lodge  as  a 
charitable  institution  are  reviewed  in  the 
note  to  Salt  Lake  Lodge  No.  85  v.  Groesbeck, 
Ann.  Cas.  1914C  940;  while  the  cases  deal- 
ing with  the  analogous  question  whether  a 
Masonic  Lodge  is  a  charitable  institution  are 
collated  in  the  note  to  Morrow  y.  Smith,  Ann. 
Cafl.  1912A  1183. 
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Landlord  and  Tenant  —  €»onditi«n 
asalnst  Aaaif^nment  —  Waiver  of 
Breaok. 

If  a  lessor,  with  knowledge  of  a  breach  by 
the  lessee  of  the  restriction  against  assign- 
ment of  the  lease,  permits  the  assignee  to 
remain  in  possession  of  the  premises  and  ar 
cepts  subsequently  accruing  rents  from  him. 
the  breach  is  waived. 

[See  Ann.  Cas.   1913A   1202.] 

Gffeet  of  AMisnmont  —  IdakiUty  of 
Iiessee  for  Rent. 

Although  a  lessee  assigns  the  lease  with 
the  lessor's  assent,  he  nevertheless  remain^* 
liable  on  his  express  covenant  to  pay  rent, 
notwithstanding  rent  is  accepted  from  the  as- 
signee, unless  the  lessor  expressly  agrees  to 
release  him  and  substitute  the  new  toiaot  in 
his  stead. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  ooiuri.) 
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Error  to  Circuit  Courts  Kanawha  county. 

Action  to  recover  royalty.  Kanawha- 
Gauley  Coal  and  C(jke  Company,  plaintiff, 
and  C.  C.  Sharp,  defendant.  Judgment  for 
defendant.  Plaintiff  brings  error.  The  facts 
are  stated  in  the  opinion.     REVEBSEa). 

Brown,  Jackson  d  KtUght,  IAha  d  Byrne 
and  Angtis  McDonald  for  plaintiff  in  error. 
L.  D.  Vickera  for  defendant  in  error. 

[428]  Lynch,  J. — ^The  Kanawha-Gauley 
Coal  k  Coke  Company,  in  January,  1901, 
leased  to  C.  C.  Sharp  for  coal  mining  pur- 
poses one  thousand  acres  of  land  in  Fayett« 
county,  on  a  stated  royalty  payable  quarter- 
ly. The  minimum  royalty  for  the  first  year 
was  fixed  at  $2000,  and  for  the  second  year 
$5000;  all  of  which  was  paid  except  $625. 
To  recover  this  balance,  plaintiff  brought 
assumpsit.  From  a  judgment  for  defendant 
on  the  verdict  of  a  jury,  plaintiff  obtained 
a  writ  of  error. 

But  one  question  is  presented  for  consider- 
ation, namely:  Shall  Sharp,  the  lessee,  be 
required  to  respond  in  damages  to  the  plain- 
tiff's claim  for  balance  due  on  unpaid  royal- 
ties? The  defendant,  while  admitting  the 
validity  of  the  debt  and  that  it  is  due  and 
correct  in  amount,  denies  liability  on  the 
ground  that  the  lease,  though  taken  in  his 
name,  was  in  fact  obtained  for  a  mining 
corporation  not  organized  but  then  in  con- 
templation by  him,  and  of  which  plaintiff 
was  fully  advised  pending  negotiations  for 
the  lease,  and  to  which  arrangement  and 
purpose  it  gave  assent  by  a  stipulation  of  the 
lease;  that  such  corporation  was  thereafter 
promptly  chartered  and  organized,  and  at 
once  began  to  open,  equip  and  operate  the 
leased  premises,  and  mined  and  shipped  coal 
therefrom  until  January  1,  3903,  when,  with 
plaintiff's  consent,  the  defendant  Sharp  and 
the  new  corporation  assigned  and  conveyed 
to  the  Columbus  Ir(Mi  ft  Steel  Company  the 
lease  and  mining  equipment. 

[429]  That  defendant  did  cause  the  or- 
ganization of  the  Raven  Coal  k  Coke  Com- 
pany, and  that  this  corporation  did  proceed 
to  operate  the  lands  under  the  lease  is  not 
only  not  denied  but  admitted  by  plaintiff,  at 
least  inferentially  if  not  specifically;  for 
the  royalty  account  kept  by  plaintiff  was 
charged  against  the  Raven  company,  and  not 
at  any  time  against  Sharp.  Plaintiff  cannot, 
therefore,  with  any  degree  of  propriety,  deny 
either  the  fact  of  the  corporate  organization 
of  the  Raven  company,  or  of  its  active  conduct 
and  management  of  the  mining  operations. 

Nevertheless,  it  insists  that  Sharp  is  lia- 
ble, and  must  respond  to  itfl  claim,  notwith- 
standing the  defense  urged  by  him  to  the 
contrary.     Its  contention   is  based,   in   part, 


on  the  clause  of  the  lease  whereby  it  was 
"mutually  agreed  that  the  lessee  shall  not 
sublet  the  rights  acquired  under  this  lease 
to  third  parties  without  the  written  authority 
of  the  lessor,  but  the  lessee  is  not  hereby 
prevented  from  forming  a  company  to  work 
the  property  under  this  lease."  Plaintiff  did 
not  authorize  an  assignment  of  the  lease  by 
defendant  to  the  Raven  Coal  &  Coke  Com- 
pany. Whether  the  clause  quoted  does  or 
does  not,  apart  from  the  testimony,  warrant 
the  construction  for  which  plaintff  contends, 
it  is  not  necessary  to  determine;  because 
its  principal  witness  Johnson  says  the  Raven 
company  "was  formed  under  this  lease,  which 
specified  that  he  sliould  form  or  could  form 
it  if  he  chose."  The  clause,  construed  in 
the  light  of  this  statement  by  Johnson,  an 
active  director  of  plaintiff,  and  of  plaintiff's 
recognition  of  the  Raven  company  as  the 
active  operator  under  the  lease  by  ita  charge 
against  that  company  and  receiving  from  it 
payments  of  royalties,  clearly  Indicates  ac- 
quiescence by  plaintiff  in  Sharp's  effort  to 
assign  the  lease  to  the  Raven  company. 

So  the  conclusion  is  unavoidable  that  plain- 
tiff knew,  or  had  the  means  or  source  of  in- 
formation from  which  if  pursued  it  would 
have  ascertained,  that  the  Raven  Coal  &  Coke 
Company  had  or  claimed  some  right  or  claim 
of  right  from  Sharp  by  assignment  or  other- 
wise, under  which  it  had  begun  and  there- 
after continued  mining  operations  under  the 
lease,  thus  in  any  event  indicating  a  breach 
by  Sharp  of  the  agreement  not  to  assign,  if 
indeed  there  was  a  breach  under  a  proper  con- 
struction of  the  cause  quoted.  The  authori- 
ties [430]  hold  that  "if  the  lessor,  with  notice 
of  a  breach  of  the  restriction  against  assign- 
ing, permits  the  assignee  to  remain  in  posses- 
sion and  accepts  subsequently  accruing  rents 
from  him,  the  breach  is  waived."  24  Cyc. 
971;  Randol  v.  Tatum,  98  Cal.  390,  33  Pac. 
433;  Porter  v.  Merrill,  124  Mass.  534;  Car- 
penter V.  Pocasset  Mfg.  Co.  180  Mass.  130,  61 
N.  E.  816 ;  Murray  v.  Harway,  66  N.  Y.  337 : 
Garcewich  v.  Woods,  3fi  Misc.  201,  73  N.  Y.  S. 
154;  Adams  v.  Shirk,  117  Fed.  801,  55  C.  C. 
A.  25;  Field  v.  Copping,  65  Waah.  359,  118 
Pac.  329,  36  L.R.A.(N.S.)  488;  Patterson  v. 
Carrel,  171  Mich.  296;  137  N.  W.  158.  Even 
the  fact  that  the  lessor  had  refused  to  con- 
sent to  an  assignment  does  not  conclusively 
disprove  a  consent  by  subsequent  conduct, 
such  as  accepting  rent  of  the  new  tenant. 
Colton  V.  Gk)rham,  72  la.  324,  33  N.  W.  76. 

But  plaintiff  also  insists,  with  more  merit 
in  our  opinion,  that  Sharp  is  still  liable  to 
it,  even  though  he  assigned  the  lease  to  the 
Raven  Coal  k  Coke  Company,  whether  with 
or  without  plaintiff's  assent.  If  the  lessee 
assigns  the  lease,  even  with  tiie  lessor's  as- 
sent, the  former  remains  liable  on  his  cove- 
nant to  pay  rent,  although  rent  is  accepted 
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from  the  assignee,  unless  the  lessor  expressly 
agrees  to  release  the  lessee  and  substitute  the 
new  tenant  in  his  stead.  Port  v.  Jackson,  17 
Johns.  (N.  Y.)  239;  Taylor  v.  DeBus,  31 
Ohio  St.  468;  Pfaflf  v.  Golden,  126  Mass. 
402;  Carley  v.  Lewis,  24  Ind.  23;  Jones  v. 
Barnes,  45  Mo.  App.  590;  Wilson  v.  Gerhard, 
9  Colo.  685,  13  Pae.  705;  Oswald  v.  Fraten- 
burgh,  36  Minn.  270,  31  N.  W.  173;  Frank 
V.  Maguire,  42  Pa,  St.  78;  Bonetti  v.  Treat, 
91  Cal.  223,  27  Pac.  612;  14  L.R.A.  151. 
The  covenant  to  pay  rent,  inheres  in  the  es- 
tate as  a  covenant  real,  and  binds  the  as- 
signee of  the  term,  by  reason  of  his  privity 
of  estate,  to  pay  the  rent  accruing  during 
his  ownership  and  possession  of  the  estate, 
so  that,  after  an  assignment  of  the  lease, 
the  lessor  has  a  double  and  several  security 
for  the  payment  of  his  rent,  either  or  both 
of  which  he  may  pursue  until  satisfaction 
is  obtained.  Therefore,  the  receipt  of  rent 
from  the  assignee  of  the  lessee  does  not 
amount  to  a  novation  or  release  of  the  lessee, 
but  is  that  assertion  of  a  right  which  ac- 
crued to  the  lessor  as  an  incident  to  the 
assignment."  Taylor  v.  DeBus,  supra;  Carley 
v;  Lewis,  24  Ind.  23;  Whetstone  v.  McCart- 
ney, 32  Mo.  App.  430.  In  the  latter  case, 
the  court  said:  "There  are  two  wavs  in 
which  a  lessee  may  be  liable  to  his  lessor; 
one  arises  from  his  express  covenant  to  pay, 
whereby  he  is  held  in  privity  [431]  of  con- 
tract;  the  other  arises,  in  the  absence  of  an 
express  covenant  to  pay  rent,  on  an  implied 
obligation,  whereby  he  is  held  in  privity  of 
estate.  In  the  latter  case,  if  he  parts  with 
the  estate,  with  consent  of  lessor,  thereby 
destroying  the  privity,  there  is  no  further 
obligation  to  pay  rent,  since  there  is  nothing 
upon  which  to  base  the  obligation.  But  if 
he  has  expressly  covenanted  to  pay,  the  con- 
tract lasts  till  discharged,  and  the  covenant 
may  be  said  to  run  with  the  land,  and  this 
is  so  even  though  the  lessor  has  consented  to 
the  assignment  by  the  lessee  and  accepted 
rent  of  the  assignee.  The  assignee  is  like- 
wise liable  to  the  original  lessor  for  the  term 
he  occupies,  not  by  reason  of  a  promise,  but 
by  reason  of  the  privity  of  estate.  And  the 
lessor  may  pursue  one,  or  both,  at  the  same 
time,  though  he  will  be  entitled  to  but  a 
single  satisfaction." 

The  assignment  of  the  lease  by  Sharp  to 
the  Raven  Coal  ft  Coke  Company,  even  with 
the  assent  of  the  lessor,  did  not  impair  the 
liability  of  the  original  lessee  on  his  covenant 
to  pay  rent.  The  assignment  did  not  annul 
this  express  obligation,  or  constitute  an  im- 
plied release  therefrom.  While  the  privity 
of  estate  between  plaintiff  and  Sharp  was  ter- 
minated by  the  transfer,  the  latter  neverthe- 
less remained  liable,  at  the  option  of  the 
former,  for  rent  thereafter  accruing,  be- 
cause of  the  continuing  privity  of  contract. 


Upon  the  principles  staged,  the  judgmeDt 
of  the  circuit  court  is  reversed,  the  verdiet 
set  aside,  and  a  new  trial  awarded. 

Reversed  and  Remanded. 


MOTB. 

Effect  of  Assicnnent  of  Lease  or  8m¥- 
leaae  ^y  Tenant  on  Ida^ility  for  Beat 


I.  Effect  of  Assignment: 

1.  Liability  of  Lessee: 

a.  To  Lessor : 

(1)  Under  Express  Coyentnt 

to  Pay  Rent: 

(a)  Generally,  789. 

(b)  Acceptance  of  Aa- 

signee  by  Lesaor, 
792. 

( c )  Express  Consent  by 

Lessor  to  .^ 
signment,  793. 

(d)  Institution  of  Ac- 

tion by  Lessor 
against  As- 
signee, 794. 

(e)  As      Affected     bj 
'    Form  of  Action, 

794. 

(f)  Discharge    or    Re 

lease  of  Lessee, 
796. 

(2)  Under  Implied  Covenant 

to  Pay  Rent,  796. 

b.  To  Assignee,  797. 

2.  Liability  of  Assignee: 

a.  To  Lessor: 

(1)  Generally,  797. 

(2)  Extwt  of  LiabUity,  800. 

(3)  Joint    Liability    of    As- 

signee and  Lessee,  801. 

(4)  Necessity   that  Assignee 

Take  Possession,  801. 
(6)   Necessity     that     Lessor 
Consent  to  Assignment, 
804. 

(6)  Effect   of   Holding   Over, 

804. 

(7)  Effect    of    Abandonment, 

806. 

(8)  Effect  of   Reassignment: 

(a)  Generally,  805. 

(b)  Liability    for    Ac- 

crued Rent,  807. 
(e)  As  Affected  by  Mo- 
tive of  Assign- 
ment or  Charac- 
ter of  Assisne^". 
oUo. 
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(d)  Necessity  of  Con- 

sent of  or  Notice 
to  Lessor,  808. 

( e )  Effect  of  Assignee's 

Agreement  to 
Continue  Liable 
for  Full  Term, 
809. 

(f)  Fictitious   or   Col- 

orable Reassign- 
ment, 810. 

(0)  Assignment    Presumed 

from  Fact  of  Posses- 
sion, 811. 

(10)  Liability     of     Equitable 

Assignee,  812. 

(11)  Liability  of  Assignee  un- 

der Verbal  Assignment 
Void  under  Statute  of 
Frauds,  813. 

(12)  Quasi     or     Construeiiye 

Assignee: 

(a)  Introductory,   813. 

(b)  Mortgagee,  813. 

(e)  Assignee  for  Bene- 
fit of  Creditors, 
815. 

(d)  Assignee  or  Trus- 

tee in  Bankrupt- 
cy, 816. 

(e)  Receiver,  818. 

(f)  Committee  of  Lu- 

natic, 819. 

(g)  Executor    or    Ad- 

ministrator, 820. 

(h)  Heir  or  Devisee^ 
820. 

( i )   Purchaser  of  Lease- 
hold at  Judicial 
Sale,  821. 
b.  To  Lessee: 

(1)  After   Payment   of   Rent 

by  Lessee: 

(a)  Generally,  821. 

(b)  Where  Lessor  Has 

Not  Consented 
to  Assignment, 
822. 

(c)  Liability  after  Re- 

assignment, 822. 

(2)  Before  Payment  of  Rent 

by  Lessee,  822. 
Effect  of  Sublease: 

1.  Liability  of  Lessee,  822. 

2.  Liability  of  Sublessee: 

a.  To  Lessor: 

(1)  In   Absence    of    Statute, 

823. 

(2)  Under  Statute,  826. 

b.  To  Lessee,  829. 


J.  Effect  of  Assignment. 

1.  LiABiLiTT  OF  Lessee. 

a.  To  Lessor, 
(1)   Under  Express  Covenant  to  Pay  Rent. 

(a)   Grenerally. 

It  is  well  settled  that  the  mere  assignment 
of  a  lease  containing  an  express  covenant  to 
pay  rent  does  not  terminate  the  liability  of 
the  lessee  to  the  landlord  under  the  cove- 
nant. His  liability  rests  on  privity  of  con- 
tract and  the  assignment  of  the  term  merely 
terminates  the  privity  of  estate. 

England. — Staines  v.  Morris,  1  Ves.  &  B. 
8,  35  Eng.  Rep.  (Reprint)  4;  Orgill  v.  Kems- 
head,  4  Taunt.  642,  13  Rev.  Rep.  712;  Cog- 
hil  V.  fVeelove,  3  Mod.  325;  Baynton  v. 
Morgan,  22  Q.  B.  D.  74,  58  L.  J.  Q.  B.  139, 
37  W.  R.  148,  53  J.  P.  166;  Chapman  v. 
Cantrell,  2  Keb.  640;  Arthur  v.  Vanderbank, 
2  Barn.  K.  B.  372;  Mills  v.  Aurlol,  1  Smith 
Lead.  Cas.  839  (Vol.  I,  Pt.  II,  Eighth  ed. 
1255)  ;  Devereux  y.  Barlow,  2  Saund.  181; 
Humble  v.  Langston,  7  M.  &  W.  517;  Parker 
V.  Webb,  3  Salk.  5;  Hellier  v.  Casbard,  1  Sid. 
266.  See  also  Buckland  v.  Hall,  8  Ves.  Jr. 
95;  Pitcher  v.  Tovey,  4  Mod.  71,  1  Salk.  81, 

12  Mod.  23;  Wolveridge  v.  Steward,  1  Cromp. 
&  M.  644,  3  Tyrw.  637,  3  Moo.  &  S.  561,  30 
E.  C.  L.  312,  3  L.  J.  Exch.  360. 

Canada, — ^Boulton  v.  Blake,  12  Ont.  532; 
Credit  Foncier  Franco^anadien  v.  Young,  9 
Quebec  317.  See  also  Stinson  v.  Magill,  8 
U.  C.  Q.  B.  271. 

Untied  States, — McBee  v.  Sampson,  Q6  Fed. 
416.  See  also  Scott  v.  Lunt,  7  Pet.  596,  8 
U.  8.   (L.  ed.)   797. 

Arkansas. — Evans  v.  McClure,  108  Ark. 
531,  158  S.  W.  487. 

California. — JcAnson  v.  Sherman,  16  Cal. 
287,  76  Am.  Dec.  481;  Bonetti  v.  Treat,  91 
Cal.  223,  27  Pac.  612,  14  L.R.A.  151;  Bros- 
man  v.  Kramer,  135  Cal.  36,  66  Pac.  979; 
Schehr  v.  Berkey,  166  Cal.  157,  136  Pac.  41; 
Plummer  y.  Agoure,  20  Cal.  App.  319,  128 
Pac.  1014;  Dietz  v.  Kucks,  5  Cal.  Unrcp. 
406,  45  Pac.  832;  Samuels  v.  Ottinger,  re- 
ported in  full,  post,  this  volume,  at  page  830. 

Colorado. — Wilson  v.  Gorhardt,  9  Colo.  685, 

13  Pac.  705. 

Illinois. — Grommes  v.  St.  Paul  Trust  Co. 
147  111.  634,  35  N.  E.  820,  37  Am.  St.  Rep. 
248;  Barnes  v.  Northern  Trust  Co.  169  111. 
112,  48  N.  E.  31,  affirming  66  111.  App.  282; 
Rector  v.  Hartford  Deposit  Co.  190  111.  380, 
60  N.  E.  528,  a^rnUng  102  111.  App.  554,  92 
111.  App.  176;  Midland  Tel.  Co.  v.  National 
Tel.  News  Co.  236  111.  476,  86  N.  E.  107; 
Miller  v.  Hawes,  58  111.  App.  667 ;  Goergen  v. 
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Schmidt,  69  111.  App.  ^38;  Laird  v.  Mantonya, 

83  III.  App.  327;  Hoerdt  v.  Hahne,  91  111. 
App.  514;  Bradley  v.  Walker,  93  111.  App. 
609;  Bowman  v.  Powell,  127  111.  App.  114; 
Jaeger  v.  U.  S.  Brewing  Co.  163  111.  App. 
216;  Halloran  v.  Hall,  165  111.  App.  440; 
Manhattan  Co.  v.  Eversz,  171  111.  App.  449. 
See  also  St.  Louis  Consol.  Coal  Co.  v.  Peers, 
166  111.  361,  46  N.  E.  1105,  38  L.R.A.  624. 

Indiana. — Carlcy  v.  Lewis,  24  Ind.  23; 
Jordan  v.  Indianapolis  Water  Co.  159'  Ind. 
337,  64  N.  E.  680,  reversing  61  N.  E.  12; 
Heller  v.  Dailey,  28  Ind.  App.  555,  63  N.  E. 
490;  Powell  v.  Jones,  50  Ind.  App.  493,  98 
N.  E.  646.  See  also  Doxey  v.  Service,  30 
Ind.  App.  174,  65  N.  E.  757. 

Iowa. — Barhydt  v.  Burgess,  46  la.  476. 

Kan'Ros. — See  Weiner  v.  Baldwin,  9  Kan. 
App.  772^  59  Pac.  40. 

Kentucky. — ^Trabue  v.  McAdams,  8  Bush 
74. 

Maryland, — Moale  v.  Tyson,  2  Har.  &  McH. 
387;  Consumers'  Ice  Co.  v.  Bixler,  84  Md. 
437.  35  Atl.  1086.  See  also  Baltimore  City 
V.  Peat,  93  Md.  696,  50  Atl.  162,  698. 

Massachusetts. — Way  v.  Reed,  6  Allen  364; 
Wall  V.  Hinds,  4  Gray  256,  64  Am.  Dec.  64; 
Pfaff  V.  Golden,  126  Mass.  402;  Greenleaf  v. 
Allen,  127  Mass.  248;  Johnson  v.  Stone,  215 
Mass.  219,  102  N.  E.  366.  See  also  Farring- 
ton  v.  Kimball,  126  Mass.  313,  30  Am.  Rep. 
680;   Mason  v.  Smith,  131  Mass.  510. 

Michigan. — Stewart  v.  Sprague,  71  Mich. 
50,  38  N.  W.  673;  Wineman  v.  Phillips,  93 
Mich.  223,  53  N.  W.  168. 

Minnesota. — See  Oswald  v.  Fratenburgh,  36 
Minn.  270,  31  N.  W.  173. 

Missouri. — Whetstone  v.  McCartney,  32  Mo. 
App.  430;  Jones  v.  Barnes,  45  Mo.  App.  590; 
Charless  v.  Froebel,  47  Mo.  App.  45;  Ilolli- 
day  V.  Noland,  93  Mo.  App.  403,  67  S.  W. 
663. 

Nebraska. — Bouscaren  v.  Brown,  40  Neb. 
722,  59  N.  W.  385:  Missouri,  etc.  Trust  Co. 
V.  Richardson,  57  Neb.  617,  78  N.  W.  273. 

New  Jersey. — Hunt  v.  Gardner,  39  N.  J.  L. 
530;  Creveling  v.  De  Hart,  54  N.  J.  L.  338, 
23  Atl.  611. 

New  York. — Phelps  v.  Van  Dusen,  3  Abb. 
App.  Dec.  604;  Stoppani  v.  Richard,  1  Hilt. 
509 ;  Coit  v.  Braunsdorf ,  2  Sweeny  74 ;  Welsh 
V.  Schuyler,  6  Daly  412;  House  v.  Burr,  24 
Barb.  526;  Wilson  v.  Lester,  64  Barb.  431; 
Manley  v.  Berman,  60  Misc.  91,  111  N.  Y.  S. 
711;  Verschleiser  v.  Newman,  76  Misc.  544, 
135  N.  y.  S.  671;  Ayen  v.  Schmidt,  80  Misc. 
670,  141  N.  Y.  S.  938;  Hayward  v.  Polisuik, 

84  Misc.  79,  146  N.  Y.  S.  924;  Kamioner  v. 
Balkind,  93  Misc.  458,  158  N.  Y.  S.  310; 
Crowley  v.  Gormley,  59  App.  Div.  256,  69 
N.  Y.  S.  676;  Casey  v.  Wheaton,  157  App. 
Div.  140,  141  N.  Y.  S.  986:  Ilalbe  v.  Adams, 
172  App.  Div.  186,  191,  158  N.  Y.  S.  380,  384; 
Gerkens  v.  Smith,  11  N.  Y.  S.  685,  34  N.  Y. 


St.  Rep.  59.  See  also  Reynolds  v.  Lawton, 
55  Hun  603  mem.  28  N.  Y.  St.  Rep.  670; 
Weil  V.  Witte,  90  N.  Y.  S.  287;  Faris  v. 
Butler,  138  N.  Y.  S.  97. 

Ohio. — Great  Western  Despatch  Co.  v.  Nova 
Caesarea  Harmony  Lodge,  6  Ohio  Dec.  (Re- 
print) 603,  7  Am.  L.  Rec.  12,  7  Ohio  Dec. 
(Reprint)  455,  3  Cine.  L.  Bui.  345;  Sutliff 
V.  Atwood,  15  Ohio  St.  186;  Taylor  v.  De 
Bus,  31  Ohio  St.  468;  Smith  v.  Harrison,  42 
Ohio  St.  180;  Columbus  Gas,  etc  Co.  v.  Ejioi 
County  Oil,  etc.  Co.  91  Ohio  St.  35,  369,  109 
N.  E.  529.  See  also  Nova  Cesarea  Harmony 
Lodge  No.  2  v.  White,  30  Ohio  St.  569,  27 
Am.  Rep.  492.  Oompwre  Worthington  v. 
Hewefi,  19  Ohio  St.  66,  explained  in  Taylor  v. 
De  Bus,  31  Ohio  St.  468. 

Oregon. — Johnson  v.  Seaborg,  69  Ore.  27, 
137  Pac.  191. 

Pennsylva/nia. — ^Kunckle  v.  Wynick,  1  Dall. 
305,  1  U.  S.  (L.  ed.)  149;  Dewey  v.  Dupuy, 
2  W-atts  k  S.  563;  Berry  v.  McMuUen,  17 
Serg.  &  R.  84;  Frank  v.  Maguire,  42  Pa,  St. 
77 ;  In  re  Thompson,  205  Pa.  St.  555,  55  Atl. 
539. 

Rhode  Island. — Almy  v.  Greene,  13  R.  1. 
350;  Adams  v.  Burke,  21  R.  I.  126,  42  AH. 
515. 

Vermoni.—Shaw  v.  Partridge,  17  Vt.  626 
See  also  Sharon  Cong.  Soc.  v.  Riz,  17  Atl. 
719. 

West  Virginia. — See  the  reported  case. 

Wisconsin. — Bailey  v.  Wells,  8  Wis.  141, 
76  Am.  Dec.  233;  Lovejoy  v.  McCarty,  94 
Wis.  341,  68  N.  W.  1003. 

In  Dietz  v.  Kucks,  6  Cal.  Unrep.  406,  45 
Pac.  832,  the  court  said:  "In  the  absence 
of  some  agreement  to  the  contrary,  the  tenant 
who,  as  in  this  instance,  assigns  his  whole 
term,  remains  liable  as  a  surety.  The  assignee 
becomes  liable  directly  to  the  lessor  upon  all 
the  covenants  of  the  lease  which  run  with  the 
land,  and  his  assignor  remains  his  surety 
to  the  lessor  for  the  performance  of  such 
covenants."  And  in  Brosnan  v.  Kramer,  13.i 
Cal.  36,  66  Pac.  979,  it  was  said:  "The 
less(^  cannot  by  assigning  his  lease  rid  him- 
self of  liability  under  the  covenants.  *Thi» 
effect  of  the  assignment  is  to  make  the  lesseo 
a  surety  to  tlie  lessor  for  the  assignee,  who. 
as  between  himself  and  the  lessor,  is  the 
principal  bound,  whilst  he  is  assignee,  to 
pay  the  rent  and  perform  the  covenants." 

In  Goergen  v.  Schmidt,  69  111.  App.  53S. 
the  following  facts  appeared:  The  plain- 
tiff in  error  was  the  lessee  of  certain  premisr?. 
the  lease  containing  a  power  of  attorney  to 
confess  judgment  for  rent  due,  with  $20  at- 
torney's fees.  The  plaintiff  in  error  assignci] 
the  lease  by  the  following  instrument:  "For 
value  received,  I  thereby  assign  all  my  right, 
title  and  Intereat  in  and  to  the  within  lea^*" 
unto  Adam  R.  Brand,  heirs  and  assigns,  and 
in   condition   of  the   consent  to  this  assign- 
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ment  by  the  lessor  I  guarantee  the  perform- 
ance by  said  Adam  B.  Brand  of  all  the  cove- 
nants on  the  part  of  the  second  party  in  said 
It-ase  mentioned.  In  consideration  of  the 
alx>ve  assignment  and  the  written  consent  of 
the  party  of  the  first  part  thereto,  I  hereby 
assume  and  agree  to  make  all  the  payments 
and  perform  all  the  covenants  of  the  within 
loase  by  said  party  of  the  second  part  to  be 
made  and  performed.  Witness  my  hand  and 
seal  this  15th  day  of  July,  1895.  Nicholas 
Ooergen  [Seal]."  The  court  said:  "By  such 
assignment  the  lessee  was  not  absolved  from 
any  of  the  covenants  of  the  lea^e,  nor  did  he 
acquire  a  right  to  notice  of  default  on  the 
part  of  Brand,  the  assignee,  in  the  payment  of 
rent." 

In  Grommes  v.  St.  Paul  Trust  Co.  147  111. 
634,  35  N.  E.  820,  37  Am.  St.  Rep.  248,  it  was 
said:  "Nor  did  the  sale  of  the  saloon  by  the 
tenant  to  Ruse,  nor  the  taking  of  possession 
by  Ruse,  nor  the  acceptance  of  rent  from  the 
latter  by  the  landlord,  operate  as  a  discharge 
of  the  guarantors.  The  assignee  of  a  lease- 
hold estate  is  liable  for  the  rent  according  to 
the  terms  of  the  lease,  and  the  fact  of  his 
liability  after  the  assignment  does  not  dis- 
charge the  lessee  from  his  covenant  to  pay 
rent.  In  case  the  rent  is  not  paid  by  the 
assignee  as  it  becomes  due,  an  action  may 
be  sustained  against. the  lessee  therefor;  and 
it  makes  no  difference,  in  this  respect,  that 
the  lessor  may  have  received  rent  from  the 
assignee  and  accepted  him  as  tenant  of  the 
premises." 

In  Paris  v.  Butler,  138  N.  Y.  S.  97,  it  ap- 
peared that  the  defendant  leased  an  apart- 
ment from  the  plaintiff  at  a  rental  of  $35 
per  month.  After  occupying  the  apartment 
for  a  portion  of  the  term  he  arranged  with 
another  lessee  of  the  plaintiff  to  exchange 
apartments.  The  latter  lessee  occupied  an 
apartment  at  a  rental  of  $28  per  month.  The 
exchange  was  made  without  the  consent  of 
the  plaintiff  and  in  an  action  to  recover  the 
rent  reserved  in  the  lease  to  the  defendant 
the  court  held  that  the  agreement  between 
the  lessees  was  not  binding  on  the  landlord 
and  the  defendant  was  liable  for  the  rent  at 
$35  per  month. 

In  Miller  v.  Hawes,  58  111.  App.  667,  it 
was  held  that  the  demise  of  other  premises 
by  the  lessor  to  an  assignee  under  a  lease  does 
not  operate  to  discharge  the  lessee  under  the 
original  lease  of  his  obligation  for  rent  to 
the  lessor. 

In  Taylor  v.  De  Bus,  31  Ohio  St.  468,  the 
court  in  holding  that  the  liability  of  a  lessee 
under  a  lease  containing  an  express  contract 
for  the  payment  of  rent,  continued  after  an 
assignment  of  the  term,  said:  "The  liability 
incurred  by  such  express  covenant  does  not 
depend  upon  any  privity  of  estate  between  the 
lessor  and  the  lessee*  biit  existn  bv  reason  of 


the  privity  of  contract  between  them.  The 
ground  upon  whicli  such  obligation  rests  is 
essentially  different  from  that  of  the  liability 
to  pay  rent,  where  the  covenant  is  only  im- 
plied. Where  rent  is  reserved  in  the  deed  of 
lease,  without  any  express  covenant  on  the 
part  of  the  lessee  to  pay,  the  liability  is 
founded  on  an  implied  covenant,  and  the  im- 
plication arises  on  the  ownership  and  posses- 
sion of  the  leasehold  estate;  in  other  words, 
it  depends  solely  upon  the  privity  of  estate 
between  the  reversioner  and  the  tenant. 
Therefore,  it  matters  not,  as  between  lessor 
and  lessee,  where  the  covenant  is  express, 
whether  or  not  the  privity  of  estate  between 
them  has  been  severed  by  an  assignment  of 
the  term;  so  long  as  the  privity  of  contract 
exists,  the  liability  of  the  lessee  continues. 
.  .  .  The  receipt  of  rent  from  the  assignee 
of  the  lessee  does  not  amount  to  a  novation 
or  release  of  the  lessee,  but  is  the  assertion  of 
a  right  whicli  accrued  to  the  lessor  as  an  in- 
cident to  the  assignment." 

In  Baynton  v.  Morgan,  22  Q.  B.  D.  74,  58 
L.  J.  q/  B.  139,  37  VV.  R.  148,  53  J.  P.  166, 
it  was  held  that  the  surrender  of  a  part  of 
leased  premises  by  the  assignee  of  the  term 
and  its  acceptance  by  the  lessor  does  not 
destroy  the  latter's  right  of  action  on  the 
covenant  for  arrears  in  rent  against  the 
lessee,  and  that  where  the  rent  can  be  ap- 
portioned he  is  liable  for  the  pro  rata  amount. 

In  Mills  v.  Auriol,  1  H.  Bl.  (Eng.)  433, 
affirmed  4  T.  R.  94,  it  was  held  that  the 
bankruptcy  of  a  defendant  lessee  and  an  as- 
signment of  the  term  to  the  bankrupt  estate 
could  not  be  pleaded  successfully  as  a  defense 
to  an  action  in  covenant. 

In  Oswald  v.  Fratenburgh,  36  Minn.  270,  31 
N.  W.  173,  it  was  held  that  as  the  assignment 
of  a  lease,  even  with  the  consent  of  the  lessor, 
does  not  relieve  the  lessee  of  his  liability  for 
rent,  the  guarantors  of  the  lessee  are  not  dis- 
charged from  liability  by  the  assignment. 

However,  in  Acheson  v.  Kittanning  Consol. 
Natural  Gas  Co.  8  Pa.  Super.  Ct.  477,  it  ap- 
peared that  a  corporation  leased  certain  gas 
lands  and  subsequently  assigned  its  interest 
to  a  third  person.  Thereafter  the  lessee  cor- 
poration with  two  other  companies  was 
merged  into  the  defendant  consolidated  com- 
pany. The  plaintiff  by  several  assignments 
acquired  the  rights  of  the  lessor  under  the 
lease  and  instituted  an  action  against  the 
consolidated  company  to  recover  the  rents  un- 
paid subsequent  to  the  assignment.  The 
court  said:  "There  is  no  privity  of  contract 
whatever  between  the  equitable  plaintiff  and 
the  defendant,  nor  is  there  privity  of  estate, 
and,  inasmuch  as  the  law  in  Pennsylvania  is 
well  settled  that  covenants  to  pay  rent  or 
royalty  run  witli  the  land  and  that  the  as- 
signee of  a  lease  is  liable  for  the  payment  of 
all    rents   and   royalties   which   accrue   while 
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he  holds  the  aasignment  of  the  lease,  it  fol- 
lows that  the  defendant  is  not  liable  in  the 
present  action." 

In  Midland  Tel.  Co.  v.  National  Tel.  News 
Co.  236  111.  476,  86  N.  E.  107,  it  was  held 
that  the  fact  that  a  lease  contained  an  ex- 
press provision  that  it  might  be  assigned  to 
a  corporation  thereafter  to  ba  formed  did 
not  relieve  the  lessee  from  his  liability  to 
pay  rent  after  the  assignment,  as  there  was 
uo  provision  in  the  lease  that  he  should  be 
no  released  (and  see  the  reported  case).  How- 
ever, in  Heckman's  Estate,  172  Pa.  St.  186, 
33  Atl.  552,  affirming  15  Pa.  Co.  Ct.  264, 
it  appeared  that  a  lease  was  executed  to  an 
individual,  with  knowledge  on  the  part  of  the 
lessor's  agent  in  the  transaction,  that  the 
lessee  accepted  the  lease  as  a  matter  of  con- 
venience and  for  the  sole  purpose  of  assigning 
it  to  a  corporation  about  to  be  founded.  Aft- 
er the  corporation  was  formed  the  lease  was 
assigned  to  it»  and  the  lessor  subsequently 
collected  the  rent  for  a  number  of  years  from 
the  corporation.  Thereafter,  default  in  the 
payment  of  rent  being  made,  the  lessor  in- 
stituted suit  against  the  individual  for  the 
accrued  rents.  The  court  held  that  the  action 
would  not  lie  as  the  defendant  could  not  be 
considered  the  lessee  in  fact,  the  knowledge 
of  the  agent  being  imputed  to  the  lessor. 

(b)  Acceptance  of  Assignee  by  Lessor. 

The  lessee  continues  liable  after  an  assign- 
ment of  the  lease  on  his  express  covenant  to 
pay  rent  to  the  lessor  even  though  the  latter 
accepts  the  assignee  as  such  and  collects  the 
rent  from  him.  Such  acts  do  not  constitute 
a  novation  or  release  of  the  lessee. 

England, — Arthur  v.  Vanderbank,  2  Barn. 
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Northern  Trust  Co.  169  111.  112,  48  N.  E.  31, 
affirming  66  III.  App.  282;  Rector  v.  Hart- 
ford Deposit  Co.  190  111.  380,  60  N.  E.  528; 
Laird  v.  Mantonya,  83  111.  App.  327;  Hoerdt 


V.  Hahne,  91  111.  App.  514;  Bradley  t.  Walk- 
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98  N.  E.  646. 
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MaryUmd. — ^Moale  v.  Tyson,  2  Har.  k 
McH.  387;  Consumers'  Ice  Co.  v.  Bixler,  84 
Md.  437,  35  Atl.  1086. 

Massachusetts, — Wall  v.  Hinds,  4  Gray  256, 
64  Am.  Dec.  64;  Johnson  v.  Stone,  215  Mass. 
219,  102  N.  E.  866. 

Michigan. — Stewart  v.  Sprague,  71  Mich. 
60,  38  N.  W.  673.  See  also  Hartz  v.  Eddy, 
140  Mich.  479,  103  N.  W.  862. 

Minnesota. — Rees  v.  Lowy,  67  Minn.  381, 
69  N.  W.  310. 

Missouri, — Whetstone  v.  McCartney,  32  Mo. 
App.  430;  Jones  y.  Barnes,  46  Mo.  App.  590; 
Charless  v.  Froebel,  47  Mo.  App.  46;  Ward 
y.  Krull,  49  Mo.  App.  447. 

'Nebraska. — ^Bouscaren  y.  Brown,  40  Neb. 
722,  69  N.  W.  385. 

New  xTersey, — ^Hunt  v.  Gardner,  39  N.  J.  L. 
630;  Creveling  y.  De  Hart,  64  N.  J.  L.  338. 
23  Atl.  611. 

New  York, — Phelps  v.  Van  Doaen,  3  Abb. 
App.  Dec.  604,  4  Trans.  App.  399;  Damb  v. 
Hoffman,  3  E.  D.  Smith  361;  Wilson  v.  Lest- 
er, 64  Barb.  431 ;  Casey  v.  Wheaton,  157  App. 
Div.  140,  141  N.  Y.  S.  985 ;  Halbe  v.  Adams. 
172  App.  Div.  186,  191,  168  N.  Y.  S.  880,  384; 
Wallace  v.  Dinniny,  11  Misc.  317,  32  N.  Y. 
S.  159;  Manley  v.  Berman,  60  Misc.  91,  111 
N.  Y.  S.  711;  Di  Caprio  v.  Yanaro,  72  Misc. 
385,  130  N.  Y.  S.  164;  Hay  ward  v.  Polisuik, 
84  Misc.  79,  145  N.  Y.  S.  924;  Gerken  v. 
Smith,  11  N.  Y.  S.  685,  34  N.  Y.  St.  Rep.  .59. 

OW^.— Sutliff  V.  Atwood,  15  Ohio  St.  186; 
Taylor  v.  De  Bus,  31  Ohio  St.  468;  Smith  v. 
Harrison,  42  Ohio  St.  180. 

Pennsylvania. — Kunckle  v.  Wynick,  1  Dall. 
305,  1  U.  S.  (L.  ed.)  149;  Dewey  v.  Dupuy, 
2  Watts  k  S.  553;  Frank  v.  Maguire,  42  Pa. 
St.  77.  See  also  Fisher  v.  Milliken,  8  Pa.  St. 
Ill,  49  Am.  Dec.  497;  Kerper  v.  Booth,  10 
W.  N.  C.  79. 

Rhode  Island. — ^Almy  v.  Greene,  13  R.  I. 
350;  Adams  v.  Burke,  21  R.  I.  126,  42  Atl. 
616. 

Vermont, — Shaw  v.  Partridge,  17  Vt.  626. 

West  Virginia. — See  the  reported  case. 

WwoofMin.— Bailey  y.  Wells,  8  Wis,  141, 
76  Am.  Dec.  233;  Love  joy  v.  McCarty,  94 
Wis.  341,  68  N.  W.  1003. 

Thus  in  Wilson  v.  Gerhardt,  9  Colo.  685.  1.1 
Pac.  705,  the  court  said:  "A  lessee  who 
assigns  his  lease  does  not  thereby  discharge 
himself  of  his  obligation  under  it.  He  re- 
mains liable  upon  his  express  eoyenanta  to 
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pay  rent  in  an  action  by  the  lessor,  even  if 
the  lessor  has  accepted  the  assignee  as  his 
tenant,  and  collected  rent  from  him/' 

In  Grommes  v.  St.  Paul  Trust  Co.  147  111. 
634,  35  N.  E.  820,  37  Am.  St.  Rep.  248,  it 
was  said:  ''Where  there  is  an  express  cove- 
nant to  pay  rent  for  a  term  of  years,  the  mere 
acceptance  of  rent  by  the  lessor  from  the 
assignee  of  the  lessee  does  not  discharge  the 
les.see.  .  .  .  The  contract  of  the  latter 
continues  in  force,  notwithstanding  he  may 
have  parted  with  his  interest  in  tlie  estate, 
unless  the  lessor  enters  into  such  stipulations 
with  the  assignee,  as  to  accept  him  as  sole 
tenant  and  absolve  the  original  lessee.  If 
there  be  not  a  substitution  of  the  assignee  in 
place  of  the  original  lessee,  and  a  clear  in- 
tent to  make  a  new  contract  with  the  former 
and  to  discharge  the  latter  from  further  lia- 
bility under  the  lease,  both  will  be  held  lia- 
ble to  the  lessor." 

In  Bailey  v.  Wells,  8  Wis.  141,  76  Am. 
Dec.  233,  the  court  in  passing  on  the  effect  of 
the  lessor's  acta  in  consenting  to  an  assign- 
ment and  receiving  rents  from  the  assignee, 
as  releasing  the  lessee  from  his  obligation 
under  the  leaae,  said:  "The  authorities  are 
clear  that  where  the  lease  contains  a  cove- 
nant to  pay  the  rent,  the  lessee  continues  lia- 
ble therefor,  nowrithstanding  the  fact  that 
the  lease  may  have  been  assigned,  and  the 
lessor  may  have  accepted  rent  of  the  assignee. 
This  doctrine  is  founded  upon  the  principle 
that  the  lessee  having  contracted  or  agreed  to 
pay  the  rent,  he  is  not  released  from  his 
obligation,  though  the  lease  happens  to  have 
been  assigned.  ...  In  the  present  case, 
Bailey,  for  a  good  and  valuable  consideration, 
entered  into  an  agreement  to  pay  the  rent 
which  might  become  due  upon  the  lease,  and 
he  is  bound  by  this  agreement,  though  the 
lease  may  have  been  assigned  and  the  lessor 
may  have  assented  to  the  assignment,  and 
received  rent  from  the  assignee.  It  was  un- 
doubtedly competent  for  the  lessor  to  relieve 
him  from  this  obligation,  but  it  does  not  ap- 
pear that  he  has  done  so.  The  law,  there- 
fore, cannot  relieve  him  from  the  nature  and 
extent  of  the  contract  which  he  has  made." 

In  Halloran  v.  Hall,  166  111.  App.  440,  it 
was  said:  "It  is  the  law  that  although  the 
landlord  may  consent  to  the  assignment  of 
the  lease  by  the  lessee,  and  may  have  accepted 
the  assignee  as  his  tenant  and  received  rent 
from  him,  still  the  lessee  is  not  released  from 
his  covenant  to  pay  rent  unless  the  landlord 
has  accepted  the  surrender  of  the  lease  and 
released  him.**  And  in  Powell  v.  Jones,  50 
Ind.  App.  493,  98  N.  E.  646,  the  court  said: 
"Tn  the  absence  of  a  stipulation  releasing  a 
lessee  who  has  assigned  his  lease,  or  sublet 
the  property  from  liability  for  rent,  accept- 
ance of  rent  by  the  lessor  from  the  assignee 
or  sublessee,  and  a  mere  agreement  to  receive 


him  as  tenant,  does  not  relieve  the  lessee  from 
such  liability.  This  merely  indicates  that 
the  privity  of  estate  is  ended." 

In  Sutliff  V.  Atwood,  16  Ohio  St.  186,  it 
was  said:  "The  liability  of  the  lessee,  aris- 
ing from  express  contract,  is  so  permanently 
tlxed  during  the  whole  term,  that  no  act  of 
iiis  own  can  absolve  him  from  the  lessor's 
demands  in  respect  to  it.  An  assignment 
with  the  lessor's  concurrence,  and  his  subse- 
quent receipt  of  rent  from  the  assignee  will 
be  ineffectual  for  this  purpose."  Likewise 
in  Taylor  v.  De  Bus,  31  Ohio  St.  468,  Mc- 
Ilraine,  J.,  said:  "The  receipt  of  the  rent 
from  the  assignee  of  the  lessee  does  not 
amount  to  a  novation  or  release  of  the  lessee, 
hut  is  the  assertion  of  a  right  which  accrued 
to  the  lessor  as  an  incident  to  the  assign- 
ment." 

From  the  fact  that  the  lessor  did  not  avail 
himself  of  a  clause  in  the  lease  permitting 
him  to  take  back  the  premises  in  the  event 
of  an  assignment  of  the  term  by  the  lessee, 
it  does  not  follow  that  he  accepted  an  assignee 
as  his  tenant  and  thereby  released  the  lessee 
from  his  liability.  Broom  v.  Williams  [1817- 
1828]  Newfoundland  L.  Rep.  17. 

(c)   Express   Consent   by   Lessor   to   Assipi- 

meut. 

A  lessee  is  not  relieved  from  his  express 
covenant  to  pay  the  rent  reserved  in  the 
lease  by  an  assignment  of  the  term  made 
with  the  lessor's  express  consent. 

Colorado. — Wilson  v.  Gerhard t,  9  Colo.  585, 
13  Pac.  705;  Barnes  v.  Northern  Trust  Co. 
169  111.  112,  48  N.  E.  31;  Jaeger  v.  U.  S. 
Brewing  Co.  163  111.  App.  216;  Halloran  v. 
Hall,  165  111.  App.  440. 

Kansas. — Harris  v.  Strickler,  86  Kan.  266, 
120  Pac.  343. 

Massachusetts. — Pfaff  v.  Golden,  126  Mass. 
402. 

Minnesota. — Rees  v.  Lowy,  67  Minn.  381, 
69  N.  W.  310. 

Missouri. — ^Latta  v.  Weiss»  131  Mo.  230, 
32  S.  W.  1006;  Jones  v.  Barnes,  46  Mo.  App. 
690;  Charless  v.  Froebel,  47  Mo.  App.  45. 
See  also  Whetstone  v.  McCartney,  32  Mo. 
App.  430. 

New  York. — Gilsey  v.  Keen,  104  App.  Div. 
427,  93  N.  Y.  S.  783;  Verschleiser  v.  Newman, 
76  Misc.  644,  135  N.  Y.  S.  671;  Zinwell  Co. 
V.  Ilkovitz,  63  Misc.  42,  144  N.  Y.  S.  816. 

Ofcio.— Sutliff  V.  Atwood,  15  Ohio  St.  186 ; 
Great  Western  Despatch  Co.  v.  Nova  Caesarea 
Harmony  Lodge,  6  Ohio  Dec.  (Reprint)  603, 
7  Am.  L.  Rec.  12,  7  Ohio  Dec.  (Reprint)  455, 
3  Cine.  L.  Bui.  345.  See  also  Smith  v.  Har- 
rison,  42   Ohio  St.    180. 

Petmsylvama. — Frank  v.  Maguire,  42  Pa. 
St.  77.  See  also  Fisher  v.  Milliken,  8  Pa. 
St.  Ill,  49  Am.  Dec.  497. 
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Texas. — ^Ascarete  v.  Pfaff,  34  Tex.  Civ.  App. 
375,   78   S.    W.    974. 

West  Virginia, — See  the  reported  case. 

Wisconsin. — Bailey  v.  Wells,  8  Wis.  141, 
76  Am.  Dec.  233;  Lovejoy  v.  McCarty,  94 
Wis.  341,  68  N.  W.  1003. 

Thus  in  Halloran  v.  Hall,  165  111.  App. 
440,  the  court  said:  "It  is  the  law  that 
although  the  landlord  may  consent  to  the 
assignment  of  the  lease  by  the  lessee,  and 
may  have  accepted  the  assignee  as  his  tenant 
and  received  rent  from  him,  still  the  lessee 
is  not  released  from  his  covenant  to  pay  rent 
unless  the  landlord  has  accepted  the  surren- 
der of  the  lease  and  released  him.*'  So  in 
Great  Western  Despatch  Co.  v.  Nova  Caesarea 
Harmony  Lodge,  6  Ohio  Dec.  (Reprint)  603, 
7  Am.  L.  Rec.  12,  7  Ohio  Dec.  (Reprint)  455, 
3  Cine.  L.  Bui.  345,  Longworth,  J.,  said:  ''A 
mere  acceptance  of  a  proposition  by  a  lessor 
to  an  assignment  of  a  term  of  years  does  not 
operate  to  release  the  original  lessee,  who 
remains  liable.  It  is  true  the  parties  may 
agree  to  transfer  of  the  lease  and  a  substitu* 
tion  of  one  lessee  for  another,  in  which  case 
the  prior  lessee  would  be  absolved  from  future 
liability,  and  it  makes  little  difference  what 
the  form  of  the  transfer  may  be,  provided  the 
intention  to  substitute  appears.  .  .  .  The 
lease  contained  a  covenant  that  it  should 
not  be  assigned  without  a  written  consent, 
and  the  writing  on  the  lease  is  that  'we 
assent  to  the  transfer.'  The  word  transfer  is 
used,  but  it  is  nothing  but  a  consent  that  the 
lease  should  be  assigned,  and  in  the  assign- 
ment the  word  used  is  'assignment'  instead 
of  'transfer.' "  In  Zinwell  Co.  v.  Ilkovitz,  83 
Misc.  42,  144  N.  Y.  S.  815,  the  court  said: 
**No  surrender  of  the  lease  was  occasioned 
by  the  acceptance  of  rent  from  defendant's 
assignee  even  though  the  assignment  was 
made  with  the  landlord's  consent,  the  de- 
fendants were  not  thereby  discharged,  there 
was  no  new  lease  made  nor  any  act  inconsibt- 
<>nt  with  the  original  lease.  It  was  nothing 
more  than  accepting  payment  through  the 
hands  of  another  of  the  rent  reserved  bv  the 
original  lease  and  in  accordance  with  its 
terms  and  conditions." 

A  fortiori,  the  assignment  of  a  lea^e  with 
the  written  assent  of  the  lessor,  does  not 
terminate  the  liability  of  the  former  under 
his  express  covenant  to  pay  rent,  where  the 
assignment  is  allowed  by  the  terms  of  the 
lease.  Grommes  v.  St.  Paul  Trust  Co.  147 
111.  634,  36  N.  E.  820,  37  Am.  St.  Rep.  248; 
Ranger  v.  Bacon,  3  Misc.  95,  22  N.  Y.  S. 
551. 

(d)   Institution  of  Action  by  Lessor  against 

Assignee. 

The  fact  that  the  lessor  has  instituted  pro- 
ceedings against  an  assignee  of  the  lease  to 
recover  possession  of  the  property  does  not 


prevent  him  from  enforcing  his  right  to  col- 
lect the  rent  as  against  the  original  lessee. 
Schehr  v.  Berkey,  166  Cal.  157,  135  Pac.  41. 
Bouton  V.  Blake,  12  Ont.  532. 

An  action  brought  by  the  lessor  against 
the  assignee  of  a  term  for  the  collection  of 
rent,  at  the  instigation  and  request  of  the 
lessee,  does  not  relieve  the  latter  of  his  lia- 
bility to  the  lessor,  nor  is  it  an  election  to 
treat  the  assignee  as  lessee.  Whitcomb  ▼. 
Cummings,  68  N.  H.  67,  38  Atl.  503. 

(e)   As  Affected  by  Form  of  Action. 

Under  the  common-law  forms  of  pleading  it 
has  been  held  that  after  the  lessee  haa  WBr 
signed  the  lease  and  the  lessor  has  recognized 
the  assignee  as  his  tenant  and  accepted  rent 
from  him,  the  lessee  can  no  Icmger  be  held 
liable  to  the  lessor  in  an  action  in  debt,  as 
the  assignment  and  acceptance  of  the  assignee 
destroys  the  privity  of  estate  necessary  to 
support  that   action.     The  liability   of   the 
lessee  is  not  terminated,  however,  as  he  still 
remains  liable  to  an  action  of  covenant  or 
assumpsit.    Marsh  v.  Brace,  Cro.  Jac.  ( Eng.  i 
334;   Montgomery  v.  Spence,  23  U.  C.  Q.  B. 
39;  Kunckle  v.  Wynick,  1  Dall.  305,  1  U.  S. 
(L.   ed.)    149;    McBee  v.   Sampson,   66   Fed. 
416;  Bliss  v.  Gardner,  2  111.  App.  422;  Ghegan 
V.  Young,  23  Pa.  St.  18.     See  also  Arthur  v. 
Vanderbank,    2    Barn.    K.    B.    (Eng.)    372: 
McCulloch   V.    Jarvis,   8   U.   C.   Q.    B.   267: 
Fletcher  v.  McFarlane,  12  Mass.  43;  Shaw  v. 
Partridge,  17  Vt.  626.     Thus  in  Kunckle  v. 
Wynick,  1  Dall.   (Pa.)  305,  1  U.  S.  (L.  ed.) 
149,   the   court  said:      "The  distinction   be- 
tween actions  of  debt  and  actions  of  covenant 
.     .     .     is  too  well  established  to  be  now  un- 
settled.    The   action   of   debt   lies   upon   the 
privity    of    estate,    which    is    utterly   extin- 
guished between  the  lessor  and  lessee  by  Uie 
lessor's    acceptance    of    rent    from    the    as- 
signee.   The  action  of  covenant,  when  founded 
upon  an  express  covenant,  lies  not  upon  the 
privity    of   estate,    but    privity   of   contract. 
which  cannot  by  the  assignment  of  the  prem- 
ises, or  by  any  act  of  the  lessee,  or  by  ac- 
ceptance of  the  rent,  be  transferred  from  him. 
The  covenant,  however,  must  be  an  express 
covenant,  not  an  implied  one,  or  a  covenant 
arising  by  operation  of  law,  as  by  the  word« 
'yielding  and  paying,'  etc.,  in  the  deed.*' 

An  action  in  debt  will  lie  against  the  lessee 
after  he  has  assigned  the  lease  if  it  appears 
that  the  lessor  has  not  recognized  the  assign- 
ment or  accepted  rent  from  him.  Walker'8 
Case,  3  Coke  22a,  76  Eng.  Rep.  ( Reprint  i 
076.  See  also  Wadham  v.  Marlow,  4  Dougl. 
54,  26  E.  C.  L.  222,  1  H.  Bl.  438n,  2  Chit. 
600,  18  E.  C.  L.  431,  8  East  314,  9  Rev.  Rep. 
456,  1  T.  R.  91. 

The  action  of  debt  does  not  lie  against  a 
lessee  for  rent  accruing  after  an  assignment 
of  the  term  by  the  commissioners  in  bank- 
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ruptcy.  Wadham  ▼.  Marlow,  2  Chit.  600, 
18  £.  G.  L.  431,  4  Dougl.  54,  26  £.  C.  L. 
222,  «  East  314ii,  1  H.  Bl.  437ii,  1  T.  R.  91, 
9  Rev.  Rep.  456.  But  it  neems  an  action  of 
covenant  will  lie,  Mills  v.  Muriol,  1  H.  Bl. 
(Eng.)  433,  vfirmed  4  T.  R.  94;  and  an  ac- 
tion of  assumpsit  for  use  and  occupation  will 
lie.  Boot  v.  Wilson,  8  East  311,  103  Eng. 
Rep.  (Reprint)  360. 

(f)  Discharge  or  Release  of  Leasee. 

A  lessee  of  a  term  who  assigns  his  lease 
may  be  released  from  further  liability  by  an 
express  agreement  to  that  effect  with  the 
lessor  and  the  substitution  of  the  assignee 
as  tenant.  Dietz  v.  Kucks,  5  Cal.  Unrep. 
406,  45  Pac.  832.  And  see  Guesta  v.  Gold- 
smith, 1  Ga.  App.  48,  57  S.  E.  983. 

In  many  instances  the  acts  of  the  parties 
have  been  held  to  be  sufficient  to  warrant  the 
conclusion  that  the  lessor  has  substituted 
the  assignee  of  a  lease  as  tenant,  thereby  re- 
lieving the  original  lessee  of  his  liability. 
Fry  V.  Patridge,  73  111.  51 ;  Colton  v.  Gorham, 
72  la.  324,  33  N.  W.  76 ;  Brayton  v.  Boomer, 
131  la.  28,  107  N.  W.  1099;  Stimmel  v. 
Waters,  2  Bush  (Ky.)  282;  Hutcheson  v. 
Jones,  79  Mo.  496;  Page  v.  Ellsworth,  44 
Barb.  (N.  Y.)  636;  Di  Caprio  v.  Yanaro,  72 
Misc.  386,  130  N.  Y.  8^164;  Ayen  v.  Schmidt, 
80  Misc.  670,  141  N.  Y.  S.  938.  See  also 
Bliss  v.  Gardner,  2  111.  App.  422;  Bedford  v. 
Terhune,  30  N.  Y.  453,  86  Am.  Dec.  394. 
Thus,  in  Fry  v.  Patridge,  supra^  it  was  held 
that  an  agreement  to  release  the  original 
lessees,  and  accept  other  tenants  in  their 
stead,  need  not  necessarily  be  express,  but 
may  be  inferred  from  the  conduct  of  the 
parties.  And  in  Levering  v.  Langley,  8  Minn. 
107,  the  court  held  that  facts  going  to  show 
that  the  landlord  has  given  up  the  lessee 
«nd  treated  the  assignee  or  new  occupant 
as  his  lessee  may  be  established  by  parol. 
But  see  Bailey  v.  Wells,  8  Wis.  141,  76  Am. 
Dec.  233,  wherein  the  contrary  rule  waa  laid 
down.  In  Golton  v.  Gorham,  72  la.  324,  33 
N.  W.  76,  there  was  evidence  tending  to  prove 
tiiat  the  lessees  assigned  the  lease  to  a  per- 
son, who  thereupon  took  possession  of  the 
property  and  used  it  for  the  purpose  of  a 
hotel;  that  the  lessor,  with  the  knowledge  of 
the  assignment  of  the  lease  and  the  assignee's 
occupancy  of  the  property,  accepted  payments 
of  rent  from  him,  and  receipted  to  him  there- 
for: that  the  assignee  so  occupied  the  prop- 
ertv  for  two  or  three  vears:  that  the  lessor, 
at  his  request,  made  repairs  and  alterations 
of  the  property,  and  finally,  on  his  abandon- 
ment of  the  property,  bought  the  personal 
property  used  by  him  in  the  hotel,  credited 
the  price  of  the  same  on  the  rent,  and  took 
possession  of  the  premises,  and  occupied  them 
for  the  remainder  of  the  term  of  the  lease, 
which  was  more  than  one  year.     The  lessor 


made  no  demand  on  the  lessees  for  the  rents, 
and  gave  them  no  notice  that  he  proposed  to 
look  to  them  for  payment,  until  after  the  ex- 
piration of  the  term.  The  court  held  that  the 
acts  of  the  lessor  authorized  the  conclusion 
that  he  accepted  the  assignee  ^s  his  tenant, 
thereby  relieving  the  o'riginal  lessees  of  their 
liability  under  the  lease.  In  Brayton  v. 
Boomer,  131  la.  28,  107  N.  W.  1099,  it  was 
said :  "It  is  no  doubt  true  as  a  general  propo- 
sition that  a  tenant  for  a  term  fixed  con- 
tinues liable  on  the  covenants  of  his  lease 
notwithstanding  he  may  have  assigned  to 
another.  .  .  .  And  if  the  tenancy  be  at 
will  it  can  be  terminated  by  one  of  the 
parties  only  by  service  of  notice  as  provided 
by  the  statute.  Gode,  section  2991.  No  one 
will  question,  however,  but  that  the  parties 
to  a  tenancy,  whatever  the  character,  may  by 
mutual  consent  terminate  the  same  at  pleas- 
ure; and  consent  in  form  of  words  is  not 
necessary.  If  the  lessor,  with  knowledge  of 
the  assignment,  so  deal  with  the  parties  as 
that  his  consent  to  the  assignment  may  fairly 
be  implied — in  other  words,  that  he  tacitly 
consented  thereto — it  is  sufficient." 

In  Di  Gaprio  v.  Yanaro,  72  Misc.  385,  130 
N".  Y.  S.  164,  it  was  held  that  the  covenant 
to  pay  the  rent  may  be  discharged  by  an 
executed  parol  agreement  for  a  valuable  con- 
sideration; and  that  the  obtaining  of  a  new 
tenant,  where  the  old  one  is  unable  to  pay, 
is  a  valuable  consideration. 

In  Bedford  v.  Terhune,  30  N.  Y.  453,  86 
Am.  Dec.  394,  the  court  said:  "A  mutual 
agreement  between  the  lessor  and  the  original 
lessee,  that  the  lease  terminates,  must  be 
shown.  It  is  not  necessary  that  the  agree- 
ment should  be  express;  it  may  be  inferred 
from  the  conduct  of  the  parties.  The  occu- 
pancy by  some  other  than  the  lessee  is,  of 
course,  a  circumstance  to  show  a  surrender; 
but  as  the  new  occupant  may  enter  as  the 
tenant  of  the  lessee  or  as  his  assignee,  or  even 
as  a  trespasser,  and  thus  his  occupancy  be 
consistent  with  the  continuance  of  the  first 
lease,  it  is  absolutely  essential  that  it  should 
be  clearly  proved  that  the  original  lessee  as- 
sented to  the  termination  of  his  term.  In 
short,  it  must  be  proved  that  the  lessor  and 
lessee  mutually  agreed  to  a  surrender  of  the 
term,  and  that  proved,  the  original  tenant  is 
no  longer  liable;  but  the  new  tenant  (if 
there  is  one)   is  liable." 

The  question  whether  there  has  been  such 
a  substitution  of  tenants  as  to  relieve  the 
lessee  of  his  liability  under  the  terms  of 
the  lease  is  usually  one  for  the  jury.  Barnes 
V.  Northern  Trust  Co.  169  111.  112,  48  N.  E. 
31,  affirming  66  111.  App.  282;  Golding  v. 
Brennan,  183  Mass.  286,  67  N.  E.  239: 
Hutcheson  v.  Jones,  79  Mo.  496. 

The  surrender  of  a  lease  after  an  assi^zn- 
ment  by  the  lessee  and  its  acceptance  by  the 
lessor  discharges  the  former  of  his  contract 
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obligation  to  pay  the  rent  reserved  therein. 
Lyon  V.  Moore,  269  111.  23,  102  N.  E.  179, 
reversing  168  111.  App.  462.  See  also  Weiner 
V.  Baldwin,  9  Kan.  App.  772,  69  Pac.  40. 
In  Powell  V.  Jones,  60  Ind.  App.  493,  98 
N.  E.  646,  it  was  said  that  an  express  sur- 
render of  a  lease  is  usually  required  to  be  in 
writing. 

The  making  of  a  new  lease  by  the  lessor 
with  the  acquiescence  of  the  assignee,  during 
the  existence  of  an  outstanding  lease,  the 
tenant  under  the  original  lease  giving  up  his 
possession  to  the  stranger,  operates  as  a 
surrender  of  the  term  by  operation  of  law, 
and  the  lessee  is  thereby  discharged  from  all 
future  liability  under  -the  covenants  for  the 
payment  of  rents  and  taxes  although  he  re- 
mains liable  for  taxes  assessed  prior  to  the 
transaction.  In  re  Sherwoods,  210  Fed.  754, 
Ann.  Cas.  1916A  940,  127  C.  C.  A.  304. 

If  a  lease  is  assigned  with  the  knowledge 
and  acquiescence  of  the  lessor,  the  liability  of 
the  original  lessee  terminates  with  the  term 
provided  for  by  the  lease.  He  is  not  liable 
for  a  holding  over  by  the  assignee.  Erskine 
v.  Russell,  43  CJolo.  449,  96  Pac.  249. 

In  Fifty  Associates  v.  Grace,  125  Mass. 
161,  28  Am.  Rep.  218,  it  appeared  that  the 
defendant  leased  certain  premises  from  the 
plaintiff  covenanting  to  pay  a  certain  stipu- 
lated rent.  The  lease  contained  further  cove- 
nants to  the  effect  that  the  lessee  would  use 
and  occupy  the  premises  only  for  and  as  a  dry 
goods  and  millinery  store,  and  that  he  would 
neither  lease  or  underlet  the  premises  with- 
out the  consent  of  the  lessor.  The  defendant 
made  an  assignment  to  one  M.  who  agreed  to 
occupy  and  use  the  premises  for  a  millinery 
business  and  the  sale  of  hair  goods.  The  les- 
sor assented  to  this  agreement  with  the  ex- 
press stipulation  that  his  claims  against  the 
lessee  should  not  be  affected  by  the  assign- 
ment. Subsequently  M.  with  the  consent  of 
the  lessor,  but  without  the  knowledge  or  as- 
sent of  the  lessee,  assigned  the  term  to  one 
S.  who  was  to  use  and  occupy  the  premises 
as  an  office  for  a  dye  house.  After  the  second 
assignment  the  lessor  instituted  the  action 
against  the  lessee  to  recover  the  rents  re- 
served in  the  lease  and  remaining  unpaid.  The 
court,  in  awarding  judgment  for  the  defend- 
ant, said:  "The  effect  of  the  assent  by  the 
plaintiff  to  the  assignment  to  [S.]  for  a  dif- 
ferent use  and  occupation  was  to  create  a 
new  tenancy  inconsistent  with  the  terms  of 
the  lease  to  the  defendant,  and  his  liabilitv 
for  rent,  while  such  tenancy  continued, 
ceased." 

In  Gomprecht  v.  Ludwig,  65  Misc.  557,  120 
K.  Y.  S.  986,  it  waa  held  that  where  a  lease 
is  signed  and  an  assignment  thereof  on  the 
same  instrument  is  executed  at  the  same  time 
under  conditions  which  indicate  that  the  as- 
signees are  to  be  the  real  tenants  of  the  lessor, 


and  are  so  intended  to  be,  the  alleged  lessee 
should  have  an  opportunity  to  prove  those 
facts  as  a  defense  in  an  action  for  rent  under 
the  lease. 

(2)   Under  Implied  Covenant  to  Pay  Rent. 

Where  the  obligation  of  the  lessee  to  pay 
rent  is  merely  implied,  his  liability  to  the 
lesiior  ceases  on  his  assignment  of  the  term. 
Fanning  v.  Stimson,  13  la.  42;  Nova  Cesarea 
Harmony  Lodge  No.  2,  v.  White,  30  Ohio  St. 
569,  27  Am.  Rep.  492;  Kimpton  v.  Walker,  9 
Vt.  191.  And  see  Samuels  v.  Ottinger,  re- 
ported in  full,  post,  this  volume,  at  page  S30. 
Sec  also  Fisher  v.  Ameers,  1  firownl.  &  Goldes 
(Eng.)  20;  Kunckle  v.  Wynick,  1  Dall.  305, 
1  U.  S.  (L.  ed.)  149;  Consumers'  loe  Co.  v. 
Bixler,  84  Md.  437,  35  Atl.  1086;  Clemens  v. 
Broomfield,  19  Mo.  118;  Whetetone  v.  Mc- 
C  artney,  32  Mo.  App.  430;  Jones  v.  Barms. 
45  Mo.  App.  590;  Char  less  v.  Frod>el,  47 
Mo.  App.  45;  Sutliff  v.  Atwood,  15  Ohio  St. 
186;  Taylor  v.  De  Bus,  31  Ohio  St.  468; 
Sharon  Cong.  Soe.  v.  Rix  (Vt.)  17  Atl.  719. 
Thus  in  Fanning  v.  Stimson,  supra,  it  ap- 
peared that  the  only  reservation  of  rent  in 
the  leaae  sued  on  was  in  tlie  following  words: 
"At  a  yearly  rent  of  one  thousand  dollars 
for  tlie  first  ten  years,  and  twelve  hundred 
and  fifty  dollars  for  the  remaining  nine  years, 
payable  at  the  expiration  of  each  and  every 
year  of  the  lease.  .  .  .  The  said  lessees  well 
and  truly  keeping  and  performing  their  part 
of  these  presents  to  be  by  them  performed 
as  aforesaid."  The  court  held  that  the  lan- 
guage amounted  to  an  implied  covenant  only, 
and  that  the  defendant  lessee  was  discharged 
of  his  obligation  by  an  assignment  of  the 
term.  Compare  Samuels  v.  Ottinger,  report- 
ed in  full,  post,  this  volume,  at  page  830.  In 
Whetstone  v.  McCartney,  32  Mo.  App.  430,  it 
was  said:  "There  are  two  ways  in  which  a 
lessee  may  be  liable  to  his  lessor;  one  arises 
from  his  express  covenant  to  pay  whereby  he 
is  held  in  privity  of  contract;  the  other  ariaes. 
in  the  absence  of  an  express  covenant  to  pay 
rent,  on  an  implied  obligation,  whereby  he 
is  held  in  privity  of  estate.  In  the  latter  case, 
if  he  parts  with  the  estate,  with  the  ocmsent 
of  lessor,  thereby  destroying  the  privity,  there 
is  no  further  obligation  to  pay  rent,  since 
there  is  nothing  upon  whieh  to  base  the  obli- 
gation." 

In  Nova  Cesarea  Harmony  Ix)dge  No.  2  ▼. 
White,  30  Ohio  St.  569,  27  Am.  Rep.  492,  the 
court  said:  "Since  .  .  .  the  defendants' 
^glig&tion  to  pay  rent  to  the  plaintiff  was  not 
founded  upon  an  express  agreement,  but  was 
only  that  implied  by  law  from  the  privity  of 
estate  between  the  parties,  the  assignment  of 
the  lease  and  surrender  of  possession  to  the 
assignees,  with  the  assent  of  the  plaintifT,  to 
be  implied  from  it«  acceptance  of  rent  from 
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the  new  tenant,  extinguished  the  privity  of 
estate  between  the  parties,  and  ^e  conse- 
quent implied  liability  of  the  defendants  to 
pay  rent." 

It  seems,  however,  that  the  ajssignment,  in 
order  to  relieve  the  lessee  of  liability,  must  be 
made  with  the  consent  of  the  lessor.  Consum- 
srs^  Ice  Co.  v.  Bixler,  84  Md.  437,  35  Atl. 
1086;  Jones  v.  Barnes,  45  Mo.  App.  590; 
Charless  v.  Froebel,  47  Mo.  App.  45;  Sutliif  v. 
Atwood,  15  Ohio  St.  186;  Nova  Cesarea 
Harmony  Lodge  No.  2  v.  White,  30  Ohio  St 
569,  27  Am.  Rep.  492.  See  also  Mills  ▼. 
Auriol,  1  H.  Bl.  (Eng.)  433,  affirmed  4  T.  R. 
94;  Orgill  v.  Kemshead,  4  Taunt.  i£ng.) 
642,  13  Rev.  Rep.  712. 

Such  consent  may  be  inferred  by  the  les- 
sor's accepting  rent  of  the  assignee  or  by  any 
other  act  recognizing  him  as  a  tenant.  Con- 
sumers' Ice  Co.  V.  Bixler,  84  Md.  437,  35 
Atl.  1086;  Nova  Cesarea  Harmony  Lodge  No. 
2  V.  White,  30  Ohio  St.  569,  27  Am.  Rep.  492. 
See  also  Fisher  v.  Ameers,  1  Brownl.  k  Goldes 
(£ng.)  20. 

b.  To  Assignee. 

It  has  been  held  that  an  assignee  of  a  lease- 
hold estate  may  pay  arrears  of  rent,  due  prior 
to  the  execution  of  the  assignment  to  him,  in 
order  to  protect  his  right  of  tenancy,  and 
thereby  become  subrogated  to  the  claim  of  the 
landlord  against  the  leasee,  his  assignor.  Hull 
V.  Stevenson,  13  Abb.  Pr.  N.  S.  (N.  Y.) 
196.  But  in  Ballon  v.  Orr,  14  Misc.  402,  35 
N.  Y.  S.  1040,  it  was  held  that  where  the 
assignment  contains  no  covenant  that  the 
back  rent  has  been  paid,  the  assignee  has  no 
claim  against  his  assignor  for  a  payment  of 
back  rent  made  to  the  lessor,  even  though 
the  payment  was  made  in  order  to  retain  his 
possession  of  the  premises. 

Payment  by  the  assignee  of  a  lease  to  the 

lessor  of  the  current  rent  is  a  defense  to  an 

^  action  brought  to  recover  the  same  rent  by 

the  assignor.    Dreyfuss  v.  Phillips,  121  N.  Y. 

378. 

An  assignee  of  a  lease  who  subsequently  be- 
comes  the  owner  of  the  fee  has  no  right  of 
action  against  his  assignee,  the  original  lessee, 
for  the  rent  reserved  in  the  lease.  By  the 
conveyance  of  the  estate  in  fee  simple  to  the 
assignee,  who  was  at  the  time  owner  of  the 
unexpired  leasehold  estate  therein,  the  latter 
and  less  estate  was,  eo  instanti,  merged  in 
the  former  and  greater  estate  in  the  premises. 
Liebschutz  v.  Moore,  70  Ind.  142,  36  Am.  Rep. 
182. 

2.  LZABTLITT    OF    AsSTOIfER 

a.  To  Tsts^or. 

(1)   Generally, 

The  assignment  of  a  term   by  the  lessee 
creates  a  privity  of  estate  between  the  lessor 


and  assignee,  rendering  the  latter  liable  to 
the  lessor  for  the  rents  accruing  subsequent 
to  the  assignment  and  during  his  ownership 
of  the  term. 

England, — ^Valliant  v.  Dodemede,  2  Atk. 
546;  Midgleys  v.  Lovelace,  12  Mod.  45;  Wil- 
liams V.  Bosanquet,  1  Brod.  &  B.  238,  5  E. 
C.  L.  72,  21  Rev.  Rep.  585,  3  Moo.  C.  PI.  500; 
Devereux  v.  Barlow,  2  Saund.  181;  Treackle 
V.  Coke,  1  Vern.  166,  23  Eng.  Rep.  (Reprint) 
389.  See  also  Richmond  v.  London,  1  Bro. 
P.  C.  (Toml.  ed.)  516;  Stevenson  v.  Lambard. 
2  East  575,  6  Rev.  Rep.  511,  15  Eng«  Rul. 
Cas.  704;  Humble  v.  Langston,  7  M.  &  W.  517. 

Canttda. — Ontario  Bank  v.  McAllister,  43 
Can.  Sup.  Ct.  338,  17  Ont.  L.  Rep.  145,  10 
Ont.  W.  Rep.  109,  694;  Selby  v.  Robinson,  15 
U.  C.  C.  P.  370. 

United  States. — McBee  v.  Sampson,  68  Fed. 
416.  See  also  In  re  Shcrwoods,  210  Fed. 
754,  Ann.  Cas.  1916A  940,  127  C.  C.  A.  304. 

California, — Salisbury  v.  Shirley,  66  Cal. 
223,  5  Pac.  104;  Bonetti  v.  Treat,  91  Cal. 
223,  27  Pac.  612,  14  L.R.A.  151 ;  Baker  v.  J. 
Maier,  etc.  Brewery,  140  Cal.  530,  74  Pac.  22 ; 
Dietz  V.  Kucks,  5  Cal.  Unrep.  406,  45  Pac. 
832. 

Connecticut. — Benedict  v.  Everard,  73  Conn. 
157,  46  Atl.  870.  See  also  Stillman  v.  Harvey, 
47  Conn.  26. 

Georgia. — See  Mallette  v.  Hillyard,  117  Ga. 
423,  43  S.  E.  779. 

Illinois. — Prettyman  v.  Walston,  34  111. 
175;  Babcock  v.  Scoville,  56  111.  461;  Web- 
ster V.  Nichols,  104  111.  160;  Sext<Mi  v.  Chi- 
cago Storage  Co.  129  111.  18,  21  N.  E.  920. 
16  Am.  St.  Rep.  274;  Grommes  v.  St.  Paul 
Trust  Co.  147  111.  634,  35  N.  E.  820,  37  Am. 
St.  Rep.  248;  Lyon  v.  Moore,  259  111.  23,  102 
N.  E.  179  {reversing  168  111.  App.  462)  ; 
Peck  V.  Christman,  94  111.  App.  435;  Petteys 
V.  Anheuser-Busch  Brewing  Assoc.  150  111. 
App.  378;  Hoover  v.  Weber,  154  111.  App. 
263.  See  also  Farnam  v.  Hohman,  90  111. 
312;  St.  Louis  Consol.  Coal  Co.  v.  Peers,  166 
111.  361,  46  N.  E.  1105,  38  L.R.A.  624;  Landt 
V.  McCullough,  218  111.  607,  75  N.  E.  1069. 

Indiana. — Carley  v.  Lewis,  24  Ind.  23;  Mc- 
Dowell V.  Hendrix,  67  Ind.  513;  Jordan  v. 
Indianapolis  Water  Co.  159  Ind.  337,  64  N. 
E.  680,  reversing  61  N.  E.  12;  Edmonds  v. 
Mounsey,  16  Ind.  App.  399,  44  N.  E.  196. 
See  also  Gordon  v.  George,  12  Ind.  408. 

louxi. — Barhydt  v.  Burgess,  46  la.  476; 
Kean  v.  Rogers,  118  N.  W.  515, 

Kentucky. — Cox  v.  Fenwick,  4  Bibb.  538; 
Trabue  v.  McAdams,  8  Bush  74;  McCormiek 
V.  Young,  2  Dana  294;  Muldoon  v.  Hite,  6 
Ky.  L.  Rep.   (Abstract)  663. 

Maryland. — ^Myers  v.  SilljakCks,  58  Md.  319 ; 

,Reid  v,  Wiessner  Brewing  Co.  88  Md.  234, 

40  Atl.  877.    See  also  Consumers'  Ice  Co.  v. 

Bixler,  84  Md.  437,  35  Atl.  1086;  Baltimore 

City  V.  Peat,  93  Md.  696,  50  Atl.  152,  698. 
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Massachusetts. — Blake  v.  Sanderson,  1 
Gray  332?  Howland  v.  Ck)ffin,  9  Pick.  52; 
Collins  v.  Pratt,  181  Mass.  345,  63  N.  E. 
946.  See  also  Patten  v.  Deshon,  1  Gray  325; 
Howland  v.  Coffin,  12  Pick.  125;  Daniels  v. 
Richardson,  22  Pick.  565;  Farrington  v.  Kim- 
ball, 126  Mass.  313,  30  Am.  Rep.  680;  Mason 
V.  Smith,  131  Mass.  510. 

Michigan, — Darmstaetter  v.  HofTman,  120 
Mich.  48,  78  N.  W.  1014.  See  also  Lee  v. 
Payne,  4  Mich.  106. 

Minnesota. — Trask  v.  Graham,  47  Minn. 
571,  60  N.  W.  917;  Dickinson  Co.  v.  Fitter- 
ling,  69  Minn.  162,  71  N.  W.  1030;  Weide 
V.  St.  Paul  Boom  Co.  92  Minn.  76,  99  N.  W. 
421.  See  also  Craig  v.  Summers,  47  Minn. 
189,  49  N.  W.  742,  15  L.R.A.  236. 

Missouri. — Smith  v.  Brinker,  17  Mo.  148 
57  Am.  Dec.  265;  Willi  v.  Dryden,  52  Mo 
319;  Gray  v.  Clement,  12  Mo.  App.  579 
See  also  Fontaine  v.  Schulenburg,  etc.  Lum 
ber  Co.  109  Mo.  55,  18  S.  W.  1147,  32  Am 
St.  Rep.  648;  Hicks  v.  Martin,  25  Mo.  App 
359;  ^Tietstone  v.  McCartney,  32  Mo.  App 
430;  Tyler  v.  Giesler,  74  Mo.  App.  543,  85 
Mo.  App.  278. 

Montana. — Edwards  v.  Spalding,  20  Mont. 
54,  49  Pac.  443. 

Nebraska. — Hogg  v.  Reynolds,  61  Neb.  758, 
86  N.  W.  479,  87  Am.  St.  Rep.  522. 

New  Hampshire. — See  McMurphy  v.  Minot, 
4  N.  H.  251;  Dartmouth  College  v.  Clough,  8 
N.  H.  22;  Trustees  of  Donations  v.  Streeter, 

64  N.  H    106,  5  Atl.  845. 

New  York. — Hobsnian  v.  Gray,  6  Abb.  Pr. 
79;  Childs  v.  Clark,  3  Barb.  Ch.  52,  49  Am. 
Dec.  164;  Graves  v.  Porter,  11  Barb.  592; 
Jacques  v.  Short,  20  Barb.  269;  Main  v. 
Feathers,  21  Barb.  646;  Van  Rensselaer  v. 
Bonesteel,  24  Barb.  365;  Main  v.  Green,  32 
Barb.  448;  Tyler  v.  Heidorn,  46  Barb.  439; 
McKeon  v.  Whitney,  3  Denio  452 ;  Journeay  v. 
Brackley,  1  Hilt.  447;  Stoppani  v.  Richard, 
1  Ililt.  609;  Marshall  v.  Lippman,  16  Hun 
110;  People  V.  Loomis,  27  Hun  328;  McKeon 
V.  Wendelken,  25  Misc.  711,  55  N.  Y.  S.  626; 
Schlesinger  v.  Perper,  70  Misc.  250,  126  N. 
Y.  S.  731 ;  Ayen  v.  Schmidt,  80  Misc.  670, 
141  N.  Y.  S."^  938 ;  Equitable  Trust  Co.  v. 
King,  83  Misc.  450,  145  N.  Y.  S.  94 ;  Kamion- 
er  V.  Balkind,  93  Misc.  458,  158  N.  Y.  S.  310; 
Bedford  v.  Terhune,  30  N.  Y.  453,  86  Am. 
Dec.  394;  Stewart  v.  T^ng  Island  R.  Co.  102 
N.  Y.  601,  8  N.  E.  200,  55  Am.  Rep.  844; 
Frank  v.  New  York,  etc.  R.  Co.  122  N.  Y.  197, 
25  N.  E.  332;  Constantine  v.  Wake,  1  Sweeny 
239;  Sayles  v.  Kerr,  4  App.  Div.  150,  38  N. 
Y.  S.  880;   Tate  v.  Neary,  52  App.  Div.  78, 

65  N.  Y.  S.  40;  Crowley  v.  Gormley,  59  App. 
Div.  256,  69  N.  Y.  S.  576;  Marone  v.  Hinekel 
Brewery  Co.  126  App.  Div.  654,  110  N.  Y.  S. 
601;  Seventy-Eighth  St.  etc.  Co.  v.  Purssell 
Mfg.  Co.  166  App.  Div.  684,  152  N.  Y.  S.  52; 
Drevfuss  v.  Phillips,  121  N.  Y.  S.  378.      See 


also  Welsh  v.  Schuyler,  6  Daly  412;  Martin 
V.  O'Connor,  43  Barb.  514;  Mason  v.  Breslin, 
40  How.  Pr.  436,  2  Sweeny  386,  9  Abb.  Fr. 
N.  S.  427;  New  York  v.  Wylie,  43  Hun  547 
affirmed  122  N.  Y.  663,  26  N.  E.  754;  Dolph  v. 
White,  12  N.  Y.  296;  Reynolds  v.  Lawton,  55 
Hun  603  mem.  28  N.  Y.  St.  Rep.  670. 

North  Carolina.^^ee  Krider  v.  Ramsay, 
79  N.  C.  354. 

OAio.— Sutliff  V.  Atwood,  16  Ohio  St.  186 ; 
Woodland  Oil  Co.  v.  Crawford,  66  Ohio  St. 
161,  44  N.  E.  1093,  34  L.R.A.  62.  See  alao 
Worthington  v.  Hewes,  19  Ohio  St.  66;  Taylor 
V.  De  Bus,  31  Ohio  St.  468. 

OklaJi^ma, — See  Tyler  Commercial  College 
v.  Stapleton,  reported  in  full,  post,  this  vol- 
ume, at  page  837. 

Oregon. — Johnson  v.  Seaborg,  69  Ore.  27, 
137  Pac.  191 ;  Moline  v.  Portland  Brewing  Co. 
73  Ore.  532,  636,   144  Pac.  572. 

Pennsylvania^ — Weidner  v.  Foster,  2  Pen. 
&  W.  23;  Royer  v.  Ake,  3  P.  &  W.  461;  Adams 
V.  Beach,  1  Phila.  99,  7  Leg.  Int.  178;  Berry 
V.  McMuUen,  17  Serg.  &  R.  84;  Morgan  v. 
Yard,  12  W.  N.  C.  449;  McClaren  v.  Citizens' 
Oil,  etc.  Co  14  Pa,  Super.  Ct.  167;  Oil  Creek, 
etc.  Branch  Petroleum  Co.  v.  Stanton  Oil  C-o. 
23  Pa.  Co.  Ct.  153;  Hannen  v.  Ewalt,  18  Pa. 
St.  9;  Fennell  v.  Guffey,  139  Pa.  St.  341,  20 
Atl.  1048;  Fennell  v.  Guffey,  155  Pa.  St.  38, 
25  Atl.  785;  Johns  v.  Winters,  261  Pa.  SU 
169,  96  Atl.  130.  See  also  LUyd  v.  Cozens, 
2  Ashm.  131;  Goss  v.  Woodland  Fire  Brick 
Co.  4  Pa.  Super.  Ct.  167. 

South  Carolina. — ^Bowdre  t.  Hampton,  i 
Rich.  L.  208. 

Tennessee. — Slate  v.  Martin,  14  Lea  92, 
52  Am.  Rep.  167.  See  also  McLean  v.  Cald- 
well, 107  Tenn.  138,  64  S.  W.  16. 

Te^as.—he  Gierse  v.  Green,  61  Tex.  128; 
Campbell  v.  Cates,  61  S.  W.  268;  Martin 
V.  Stires,  171  S.  W.  836.  See  also  Davis  v. 
Didal,  106  Tex.  444,  151  S.  W.  290,  42  L.R.A. 
(N.S.)    1084. 

Vermont. — Vermont  University  v.  Joslyn. 
21  Vt.  52;  Overman  v.  Sanborn,  27  Vt.  54; 
Sharon  Cong.  Soc.  v.  Rix,  17  Atl.  719.  See 
also  Kimpton  v.  W^alker,  9  Vt.  191 ;  Pingn-  v. 
Watkins,  17  Vt.  379. 

Washington. — See  Tibbals  v.  Iffland,  10 
Wash.  451,  39  Pac.  102;  Harvard  Invest.  Co 
V.  Smith,  66  Wash.  429,  119  Pac.  864. 

Wisconsin. — Cross  v.  Button,  5  Wis.  600; 
Martineau  v.  Steele,  14  Wis.  272;  De  Pere  Co. 
V.  Reynen,  65  Wis.  271,  22  N.  W.  761,  27 
N.  W.  155. 

Thus  in  Trask  v.  Graliam,  47  Minn.  571,  50 
N.  W.  917,  the  court  said:  "The  foundation 
of  this  liability  of  the  assignee  is  the  privity 
of  estate  that  exists  between  him  and  the 
lessor.  .  .  .  The  assignee,  being  liable 
solely  in  privity  of  estate,  is  liable  <m\y  for 
obligations  maturing  or  breaches  occurring 
while  he  holds  the  estate  as  assignee,  and 
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not  for  those  which  occurred  before  he  be- 
came assignee  or  after  he  ceased  to  be  such." 
In  Bonetti  v.  Treat,  91  Cal.  223,  27  Pac.  612, 
14  L.R.A.  151,  it  was  said:  "The  assignee 
is  answerable  for  the  rent  during  his  owner- 
ship of  the  term  under  the  assignment,  and 
his  liability  therefor  arises  out  of  the  privity 
of  estate,  and  this  without  reference  to  any 
obligation  assumed  by  him  in  the  contract  of 
assignment."  In  Sexton  v.  Chicago  Storage 
Co.  129  111.  App.  318,  21  N.  E.  920,  16  Am. 
St.  Rep.  274,  the  court  said:  "The  general 
principle,  as  held  by  all  the  authorities,  is, 
that  where  the  lessee  assigns  his  whole  estate, 
without  reserving  to  himself  a  reversion 
therein,  a  privity  of  estate  is  at  once  created 
between  his  assignee  and  the  original  lessor, 
and  the  latter  then  has  a  right  of  action 
directly  against  the  assignee  on  the  covenants 
running  with  the  land,  one  of  which  is  that 
to  pay  rent.  .  .  .  The  relations  of  land- 
lord and  assignee  of  a  term,  ...  do  not 
result  from  contract,  but  from  privity  of  es- 
tate, and,  therefore,  when  the  original  lessee 
has  divested  himself  of  his  entire  term,  and 
thus  ceased  to  be  in  privity  of  estate  with 
the  original  landlord,  the  person  to  whom  he 
has  transferred  that  entire  term  must  neces- 
sarily be  in  privity  of  estate  with  his  original 
landlord,  and  hence  liable  as  assignee  of  the 
term."  In  Lyon  v.  Moore,  259  111.  23,  102 
N.  E.  179,  it  was  held  that  by  subletting 
leased  premises  for  the  whole  term  the  sub- 
lease operated  as  an  assignment,  and  a  priv- 
ity of  estate  was  created  between  the  lessor 
and  the  undertenant  thereby  making  the 
latter  liable  for  the  rent  of  the  premises. 
See  to  the  same  effect  Sexton  v.  Chicago  Stor- 
age Co.  supra. 

In  Kean  v.  Rogers  (la.)  118  N.  W.  515, 
it  was  held  that  the  assignee  of  a  term  is 
liable  to  the  lessor  for  the  rent  reserved  in 
the  lease  and  he  cannot  derive  any  benefit 
from  the  fact  that  the  lessor  had  accepted 
less  than  the  agreed  sum  from  the  assignor. 
The  concession  being  of  a  voluntary  character 
It  was  competent  for  the  lessor  to  withdraw 
the  favor  and  thereafter  to  demand  rent  at 
the  original  contract  price.  In  Constantine 
V.  Wake,  1  Sweeny  (N.  Y.)  239,  it  appeared 
that  the  plaintiff  leased  certain  premises  for 
the  term  of  eleven  years  and  ten  months  at 
the  yearly  rent  of  one  thousand  dollars;  and, 
IB  addition  thereto,  it  was  provided  that  if 
the  premises  should  at  any  time  during  the 
continuance  of  the  term  thereby  granted  be 
Ei>nted  for  or  yield  to  the  lessee,  his  execu- 
'«ors,  administrators,  or  assigns,  more  than 
vkie  thousand  dollars  per  annum,  in  addition 
ff-.c  the  taxes  and  assessments,  then  one-half 
of  the  excess  should  be  paid  to  the  lessor. 
The  lessee  subsequently  granted  and  demised 
the  premises  to  his  brother,  the  defendant, 
for   the  whole  of  the  then   unexpired   term, 


at  the  annual  rent  of  one  thousand  dollars, 
with  taxes  and  assessments.  The  defendant 
then  made  a  lease  for  the  balance  of  the 
original  term  with  a  third  person  who  agreed 
to  pay  the  defendant  in  addition  to  one  thou- 
sand dollars  of  rent  per  year,  the  sum  of 
twelve  thousand  dollars  payable  in  instal- 
ments. This  sum  was  designated  as  a 
"bonus"  for  the  lease.  Four  thousand  dol- 
lars, part  of  the  "bonus,"  was  paid  to  the 
defendant  and  this  action  was  instituted  by 
the  lessor  to  recover  of  the  defendant  as 
assignee  of  the  lease  one-half  of  the  same. 
The  plaintiff  claimed  that  the  twelve  thou- 
sand "bonus"  was  an  increase  of  rent,  or 
yield  for  the  said  premises  and  that  under 
the  covenant  of  the  original  lease  she  was 
entitled  to  one-half  of  such  "bonus."  The 
court  in  sustaining  a  judgment  in  favor  of 
the  plaintiff  held  that  a  covenant  for  rent 
runs  with  the  land;  that  the  defendant  was 
in  law  an  assignee  of  the  term  and  as  sucli 
liable  to  the  lessor  for  the  rent  reserved; 
and  that  the  twelve  thousand  dollars,  al- 
though designated  as  a  "bonus,"  constituted 
a  part  of  the  rent  of  the  premises  of  whi'ch 
the  plaintiff  was  entitled  to  recover  one-half. 

In  order  to  render  the  assignee  of  a  lease 
liable  for  the  rent  to  the  lessor,  the  entire 
term  must  be  transferred  to  the  assignee. 
Davis  V.  Morris,  36  N.  Y.  569,  affirming  36 
Barb.  227. 

While  the  assignee  of  a  lease  is  liable  on 
all  covenants  that  run  with  the  land  he  is 
not  liable  on  mere  personal  or  collateral  cove- 
nants made  by  the  lessor  and  assignor  prior 
to  the  assignment  and  of  which  he  had  no 
notice.  Thus  in  Coit  v.  Braunsdorf,  2  Sweeny 
(N.  Y.)  74,  it  appeared  that  the  lessee  of 
certain  premises  made  a  verbal  agreement 
with  the  lessor  to  pay  additional  rent  for  an 
extra  story  erected  on  the  premises  after  the 
execution  of  his  lease.  Subsequently  the 
lessee  assigned  his  term  and  the  assignees 
without  notice  of  the  verbal  agreement  ac- 
cepted the  assignment  and  entered  on  the 
premises.  The  court  held  that  while  the  as- 
signees or  their  undertenants  could  occupy 
the  entire  premises  under  the  lease,  they  and 
their  undertenants  were  not  liable  to  the 
lessor  for  the  additional  rent;  that  the  parol 
promise  to  pay  the  extra  rent  was  wholly 
independent  of  the  lease  and  formed  no  part 
of  it  and  the  lessee  alone  was  liable  under 
the  promise. 

In  Meister  v.  Birney,  24  Mich.  435,  it  was 
held  that  if  the  lessor  relying  on  the  state- 
ment of  the  defendant  that  he  was  assignee 
of  a  lease  of  certain  premises  and  supposing 
him  to  be  in  possession,  and  in  default  in  the 
payment  of  rent  instituted  suit  for  the  re- 
covery thereof,  the  defendant  would  not  be 
permitted  to  deny  the  truth  of  his  state- 
ments and  thereby  evade  liability. 
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In  Morrow  v.  Camp  (Tex.)  101  S.  W.  819, 
it  was  held  that  neither  the  lessor  nor  the 
assignee  of  a  t^'m  was  liable  to  the  other 
on  the  covenants  of  a  lease,  where  it  ap- 
peared that  the  assignment  was  made  with- 
out the  consent  of  the  lessor. 

In  Fell  V.  Betz,  5  Pa.  Diat.  310,  the  court 
held  that  the  alleged  assignees  of  a  lease 
might  plead  as  a  defense  ah  agreement  made 
with  the  lessor  by  which  they  were  to  have 
the  option  to  occupy  the  leased  premises  and 
become  his  tenants,  and  that  they  did  not 
so  elect. 

In  Hamilton  v.  House,  6  Ala.  App.  86,  60 
So.  429,  it  was  held  that  a  person  in  posses- 
sion of  property  under  a  contract  with  a 
lessee  was  not  liable  to  the  owner  for  the 
rent  as  the  lessee's  assignee  where  it  ap- 
peared that  he  had  expressly  refused  to  agree 
to  pay  the  amount  of  rent  which  the  lessee 
had  promised  to  pay. 

If,  after  the  lessee  has  assigned  his  term 
with  the  consent  of  the  lessor,  the  latter 
agrees  with  the  assignee  that  he  will  regard 
and  treat  the  lessee  alone  as  his  tenant,  the 
assignee  is  not  liable  for  the  rent.  Benedict 
v.  Everard,  73  Conn.  157,  46  Atl.  870. 

The  assignee  of  a  paid-up  lease  cannot  be 
held  liable  to  the  lessor  for  rent  of  the  prem- 
ises during  his  possession,  evoi  though  the 
lease  contained  an  express  covenant  against 
assigning.  The  violati<m  of  such  a  provision 
does  not  work  a  forfeiture  of  the  lease  in  the 
absence  of  a  declaration  to  that  effect.  El- 
dredge  T.  Bell,  64  la.  126,  19  N.  W.  879. 

(2)   Extent  of  Liability. 

As  the  assignee  is  liable  to  the  lessor  solely 
on  reason  of  privity  of  estate,  he  is  respon- 
sible only  for  the  rents  accruing  while  he 
holds  the  estate  as  assignee  and  not  for  the 
rents  accruing  before  he  became  assignee  or 
after  he  ceases  to  be  such.  Traak  v.  Graham, 
47  Minn.  571,  50  N.  W.  917 ;  Cohen  v.  Todd, 
130  Minn.  227,  153  N.  W.  531,  L.R.A.1915E 
846;  Childs  v.  Clark,  3  Barb.  Ch.  (N.  Y.)  52, 
49  Am.  Dec.  164;  Wright  v.  Kelley,  4  Lans. 
(N.  Y.)  67;  Wolf  v.  Gluck,  24  Misc.  763,  53 
NT.  Y.  S.  874;  McKeon  t.  Wendelken,  25 
Misc.  711,  55  N.  Y.  S.  626;  Columbus  Gas, 
etc.  Co.  V.  Knox  County  Oil,  etc.  Co.  91  Ohio 
St.  36,  369,  109  N.  E.  529;  Schwartz  v.  Wil- 
liamson, 29  Ohio  Cir.  Ct.  Rep.  78;  Washing- 
ton Natural  Gas  Co.  v.  Johnston,  123  Pa.  St. 
576,  16  Atl.  799,  10  Am.  St.  Rep.  553;  Fen- 
nell  V.  Guffey,  139  Fa.  St.  341,  20  Atl.  1048; 
McClaren  v.  Citizens*  Oil,  etc.  Co.  14  Pa. 
Super.  Ct.  167.  See  also  Richmond  v.  Lon- 
don, 1  Bro.  P.  G.  (Toml.  ed.)  516,  1  Eng. 
Rep.  (Reprint)  727;  Sutliff  v.  Atwood,  15 
.Ohio  St.  186.  Compare  McQuesney  v.  Hiester, 
33  Pa.  St.  435  (under  statute).  Thus  in 
Childs  v.  Clark,  3  Barb.  Ch.   (N.  Y.)   .52,  49 


Am.  Dec.  164,  the  court  said:  *^t  is  per- 
fectly well  settled,  however,  that  the  assignee 
of  a  lease  is  only  liable  as  such  assignee  for 
the  rent  which  accrued  or  became  payable, 
or  for  other  covenants  broken,  while  he  was 
such  assignee;  and  that  he  may  discharge 
hinuself  from  all  further  liability  by  assign- 
ing his  interest  in  the  premises  to  a  stranger, 
even  if  the  assignee  is  a  beggar;  provided  he 
actually  relinquished  the  possession  of  the 
premises  and  all  interest  therein,  so  that  the 
assignment  is  not  merely  colorable  or  fraudu- 
lent. For  as  there  is  no  privity  of  contract 
between  the  lessor  and  tlie  assignee  of  the 
lease,  the  latter  is  personally  liable  only  in 
respect  to  his  privity  of  estate  in  the  land, 
or  in  respect  to  covenants  running  with  the 
land,  for  the  rent  which  accrued  and  became 
payable  after  such  privity  of  estate  com- 
menced, and  before  it  terminated;  that  is, 
while  he  enjoyed,  or  had  the  right  to  enjoy, 
the  premises,  or  some  part  thereof,  as  an 
assignee  of  the  lease."  And  in  Trask  v. 
Graham,  47  Minn.  571,  50  N.  W.  917,  the 
court,  in  holding  that  where  rent  became  due 
at  the  end  of  a  quarter,  the  assignee  was  lia 
ble  for  the  whole  quarter  within  which  he 
became  assignee,  said:  *'The  foundation  oi 
this  liability  of  the  assignee  is  the  privitT 
of  estate  that  exists  between  him  and  thi 
lessor.  .  .  .  The  assignee,  being  liahh 
solely  in  privity  of  estate,  is  liable  only  for 
obligations  maturing  or  breadies  occurring 
while  he  holds  the  estate  as  assignee,  and 
not  for  those  which  occurred  before  he  be- 
came assignee  or  after  he  ceased  to  be  such.*' 

A  verbal  agreement  between  the  assignee 
of  a  lease  and  the  lessor  to  pay  rent  which 
had  accrued  prior  to  the  assignment  does  not 
bind  the  assignee.  It  is  a  collateral  under 
taking  and  as  such  voidable  under  the  statute 
of  frauds.  Fowler  v.  MoUer,  4  Bosw.  (X. 
Y.)   149. 

An  assignee  of  a  part  of  leased  premisea  is 
liable  to  the  lessor  only  for  the  aliquot  pan 
of  the  rent  reserved  by  him  from  their  as 
signor.    Babcock  v.  Sooville,  56  111.  461 :  Har 
ris  V.  Frank,  52  Miss.  155;  St.  Louis  Publli 
Schools  V.  Boatmen's  Ins.  etc.  Co.  5  Mo.  App 
91;  Hogg  V.  Reynolds,  61  Neb.  758,  86  X.  W 
479,   87  Am.  St.  Rep.  522;   Childs  v.  Clark. 
3  Barb.  Ch.    (N.  Y.)    52,  49  Am.  Doe.   164: 
Van   Rensselaer  v.   Bonesteel,  24   Barb.    (N 
Y.)   365;  Van  Rensselaer  v.  Gallup,  5  Denii> 
(N.  Y.)    454;   Astor  v.  Miller,  2  Paige    <X. 
Y.)    68    {reversed  on   other   points  5  Wend. 
603) ;  Weidner  v.  Foster.  2  Pen.  &  W.  (Ph.i 
23;  Pingrey  v.  Watkins,  16  Vt.  479.    In  St 
Louis  Public  Schools  y.  Boatmen's  Ins.   etc 
Co.  supra,  it  was  said:     ''Where  a  lease  i^ 
made  to  two,  the  lessor  and  lessees  are  privi(>^ 
in    estate    as   well    as    privies    in    contract 
Each  lessee  is  in  privity  of  estate  with  the 
lessor  as  to  one  undivided  half  of  the  leai^e- 
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hold,  and  no  more,  because  the  two  halves 
together  make  the  whole  estate.  Where  one 
of  these  lessees  assigns,  the  other  lessee  re* 
mains  in  privity  of  estate  with  the  landlord 
for  his  half,  and  it  follows  that  the  assignee 
can  be  privy  in  estate  with  the  landlord  only 
for  the  half  which  remains.  As  he  is  liable 
by  virtue  of  this  privity,  it  would  seem  that 
he  should  be  liable  only  in  proportion  to  it. 
As  he  is  privy  as  to  one-half,  he  should  pay 
rent  for  one-half,  and  no  more."  And  in 
Childs  v.  Clark,  3  Barb.  Ch.  (N.  Y.)  62,  49 
Am.  Dec.  164,  the  court  said:  "The  privity 
of  estate  exists  between  the  landlord  and  the 
assignee  of  the  lessee,  pro  tanto,  where  the 
lessee  only  assigns  a  part  of  the  premises,  if 
the  assignment  is  of  his  whole  interest  and 
estate  in  thAt  part;  the  distinction  between 
an  assignment  and  an  under  tenancy,  depend- 
ing solely  upon  the  quantity  of  interest 
which  passes  by  the  assignment,  and  not 
upon  the  extent  of  the  premises  transferred 
thereby."  However,  in  Damainville  v.  Mann, 
32  N.  Y.  197,  88  Am.  Dec.  324,  it  was  held 
that  the  assignee  of  an  individual  two-thirds 
of  a  possession  of  the  entire  estate  was  liable 
for  the  entire  rent  reserved  in  the  lease,  the 
decision  being  based  on  the  view  that  the 
liability  of  an  assignee  for  the  rent  of  prem- 
ises depended  on  the  fact  of  actual  posses- 
sion. And  in  Van  Kenssclaer  v.  Bradley,  3 
Denio  (N.  Y.)  136,  46  Am.  Dec.  451,  the 
court  held  that  if  the  rent  is  of  such  a  char- 
acter that  it  is  indivisible,  such  as  the  per- 
formance of  one  dav's  service  with  horse  and 
carriage,  the  assignee  of  a  part  of  leased 
premises  may  be  held  liable  for  the  entire 
rent. 

In  Ohio  it  seems  that  an  assignment  of  a 
part  of  leased  premises  is  considered  an  un- 
4ler leasing,  and  for  that  reason  it  has  been 
held  that  the  lessor  has  no  right  of  action 
for  rent  as  against  the  assignee  of  a  part 
of  the  premises,  due  to  the  absence  of  both 
privity  of  estate  and  contract.  Fulton  v. 
Stuart,  2  Ohio  215,  16  Am.  Dec.  542.  Like- 
wise,  in  Canada  it  has  been  held  that  a  lessor 
was  not  entitled  to  recover  an  action  against 
an  assignee,  where  he  could  prove  an  assign- 
ment of  a  portion  only  of  the  leased  prem- 
ises. Annis  v.  Corbett,  1  U.  C.  Q.  B.  303. 
And  in  England  it  has  been  held  to  be  a 
fatal  variance,  if  the  plaintiff  in  an  action  in 
debt  against  an  alleged  assignee  of  the  term 
avers  that  the  whole  interest  of  the  lesHce 
came  to  the  defendant,  while  it  appears  from 
the  evidence  that  he  was  assignee  of  a  part 
only.  Curtis  v.  Spitty,  1  Bing.  N.  C.  760, 
27  E.  C.  L;  563,  1  Hodges  153,  4  L.  J.  C.  PI. 
236,  1  Scott  737.  But  the  assignee  of  a  part 
is  liable  in  an  action  in  covenant  on  every 
covenant  running  with  the  land  affecting  thai 
part.  Wollaston  v.  Hakewill,  3  M.  ft  G.  2&7, 
42  E.  C.  L.  161. 
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(3)  Joint  Liability  of  Assignee  and  Lessee. 

Where  there  has  been  aa  assignment  of  a 
lease  containing  an  express  covenant  to  pay 
rent,  the  lessor  may  sue  at  his  eleotion  either 
the  lessee  or  the  assignee,  or  both  at  tht' 
same  time,  though  he  can  have  but  one  satis-, 
faction.  McBee  v.  Sampson,  66  Fed.  416; 
Wlietstone  v.  McCartney,  32  Mo.  App.  430; 
Sutliif  V.  Atwood,  16  Ohio  St.  186;  Ayen  v. 
Schmidt,  80  Misc.  670,  141  N.  Y.  S.  938.  See 
also  Devereux  v.  Barlow,  2  Saund.  (Kng.) 
181;  Crowley  v.  Gormley,  59  App.  Div.  256, 
69  N.  Y.  S.  576;  Taylor  v.  DeBus,  31  Ohio 
St.  468.  Thus  in  MoBee  v.  Sampson,  supra, 
it  was  said:  **The  lessor  may  sue,  at  his 
election,  either  the  lessee  or  the  assignee,  or 
may  pursue  his  remedy  against  bpth  at  the 
same  time,  though,  of  course,  with  but  one 
satisfaction.  In  such  case  the  liability  of  the 
original  lessee  depends  upon  privity  of  con- 
tract, and  continues  during  the  whole  term, 
while  the  liability  of  the  assignee  depends 
upon  privity  of  estate  created  by  the  assign- 
ment, and  continues  only  during  the  time  he 
holds  legal  title  to  the  leasehold  estate  during 
the  assignment."  In  Whetstone  v.  McCart- 
ney, 32  Mo.  App.  430,  the  court  said:  'The 
assignee  is  .  .  .  liable  to  the  original 
lessor  for  the  term  he  occupies,  not  by  reason 
of  a  promise,  but  by  reason  of  the  privity  of 
estate.  And  the  lessor  may  pursue  one,  or 
both,  at  the  same  time,  though  he  will  be 
entitled  to  but  a  single  satisfaction."  How- 
ever, in  Bowdre  v.  Hampton,  6  Rich.  L.  (S. 
C.)  208,  it  was  said  that  no  joint  action  on 
a  covenant  in  a  lease  can  be  sustained  against 
the  lessee  and  his  assignee. 

The  fact  that  the  lessor  has  sued  and  re- 
covered a  judgment  for  rent  against  the 
lessee  does  not  preclude  an  action  by  the 
lessor  against  the  assignee  of  the  lease  for 
the  iMime  rent  where  it  appears  that  the  judg- 
ment is  unsatisfied.  People  v.  German  Bank, 
126  App.  Div.  231,  110  N.  Y.  S.  291;  Schlesin- 
ger  V.  Perper,  70  Misc.  250,  126  N.  Y.  S.  731. 

(4)   Necessity  that  Assignee  Take  Possession. 

As  a  general  rule,  actual  possession  or  o<' 
cupAtion  of  leased  premises  is  not  necessary 
to  render  an  assignee  of  the  lease  liable  for 
the  rent.  The  privity  of  estate  on  which  the 
liability  of  the  assignee  rests  is  created  by 
the  acceptance  of  an  absolute  assignment  of 
the  term  and  no  further  act  on  his  part  is 
required,  the  right  to  enjoy  the  premises  being 
sufficient. 

England. — ^Williams  v.  Bosanquet,  1  Brod. 
ft  B.  238,  3  Moo.  C.  PI.  600,  6  E.  C.  L.  72, 
21  Rev,  Rep.  586;  Burton  v.  Barclay,  7  Bing. 
746,  20  E.  C.  L.  316,  5  M.  &  P.  785,  9  L 
J.  C.  PI.  231.  See  also  Walker  v.  Reeve,  3 
Dougl.  19;  Plight  v.  Bentley,  7  Sim.  149.  68 
Eng.  Rep.  (Reprint)  793,  4  L.  J.  Ch.  262. 
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Canada.-SeG  Magrath  v.  Todd,  26  U.  C.  Q. 
B.  87. 

Connecticut. — Benedict  v.  Everard,  73  Conn. 
157,  46  Atl.  870. 

Illinois. — Babcock  v.  Scoville,  56  111.  461; 
St.  Louis  Consol.  Coal  Co.  v.  Peers,  166  111. 
361,  46  N.  E.  1105,  38  L.R.A.  624;  Chicago 
Attachment  Co.   v.  Davis  Sewing-Mach.   Co. 

25  N.  E.  669. 

Indiama. — Edmonds  v.  Mounsey,  15  Ind. 
App.  399,  48  N.  E.  196. 

Kentucky. — ^Trabue  v.  McAdams,  8  Bush  74. 

Minnesota. — Weide  v.  St.  Paul  Boom  Co.  92 
Minn.  76,  99  N.  VV.  423.  See  also  Trask  v. 
Graham,  47  Minn.  571,  50  N.  W.  917. 

Missouri. — Smith  v.  Brinker,  17  Mo.  148; 
57  Am.  Dec.  265;  St.  Louis  Public  Schools  v. 
Boatmen's  Ins.  etc.  Co.  5  Mo.  App.  91 ;  Grinz- 
burg  V.  Claude,  28  Mo.  App.  258;  Hynes  v. 
Ecker,  34  Mo.  App.  650.  See  also  Willi  v. 
Dryden,  52  Mo.  319;  Lindslcy  v.  Joseph 
Schnaide  Brewing  Co.  50  Mo.  App.  271. 

Nebraska. — De>vey  v.  Payne,  19  Neb.  641, 

26  N.  W.  248. 

New  Hampshire. — Dartmouth  College  v. 
Clough,  8  N.  H.  29.  See  also  Trustees  of 
Donations  v.  Streiter,  64  N.  H.  106,  5  Atl. 
846. 

New  yorfc.--Childs  v.  Clark,  3  Barb.  Ch. 
52,  49  Am.  Dec.  164;  Journeay  v.  Brackley, 
1  Hilt.  447;  Marshall  v.  Lippman,  16  Hun 
110;  Tate  v.  Neary,  62  App.  Div.  78,  65  N. 
Y.  S.  40;  Seventy-Eighth  St.  etc.  Co.  v.  Purs- 
sell  Mfg.  Co.  166  App.  Div.  684,  152  N.  Y.  S. 
52;  Ayen  v.  Schmidt,  80  Misc.  670,  141  N. 
Y.  S.  938.  See  also  Siefke  v.  Koch,  31  How. 
Pr.  383. 

OklahofML. — See  Tyler  Commercial  College 
v.  Stapleton,  reported  in  full,  post,  this  vol- 
ume, at  page  837. 

Oregon. — Johnson  v.  Seaborg,  69  Ore.  27, 
137  Pac.  191 ;  Moline  v.  Portland  Brewing 
Co.  73  Ore.  532,  536,  144  Pac.  572. 

Pennsylvania. — Weidner  v.  Poster,  2  Pen. 
&  W.  23;  Berry  v.  McMullen,  17  Serg.  &  R. 
84;  Hannen  v.  Ewalt,  18  Pa.  St.  9;  Fennell 
V.  Guflfey,  155  Pa.  St.  38,  25  Atl.  785.  Sec 
also  Oil  Creek,  etc.  Branch  Petroleum  Co.  v. 
Stanton  Oil  Co.  23  Pa.  Co.  Ct.  153. 

yennon^— Pingry  v.  Watkins,  17  Vt.  379; 
Vermont  University  v.  Joslyn,  21  Vt.  52. 

Thus  in  St,  Louis  Public  Schools  v.  Boat- 
men's Ins.  etc.  Co.  5  Mo.  App.  91,  the  court 
said:  'There  can  be  no  question  that  the 
assignee  of  a  lease  is  liable  only  by  the  priv- 
ity of  estate  between  himself  and  his  land- 
lord. .  .  .  It  has  not,  we  believe,  ever 
been  held  that  an  actual  entry  under  the  as- 
signment is  necessary  to  make  the  assignee 
liable  in  respect  of  assignments  by  deed, 
which  are  regarded  aa  effecting  a  transfer, 
not  only  of  title,  but  also  of  the  legal  posses- 
sion. The  acceptance  of  the  assignment  cre- 
ates the   liability,   and   the  legal   possession 


which  ownership  implies  is  .all  that  is  re- 
quired. .  .  .  The  lessor  looks  for  his  rent, 
not  to  the  person  in  possession,  but  to  the 
lessee;  and  if  he  rents  to  two,  and  by  agree- 
ment between  themselves,  or  otherwise,  one  of 
them  has  exclusive  possession,  or  if  thev 
choose  to  keep  the  premises  vacant,  this  in 
no  way  concerns  the  lessor.  The  relation  of 
landlord  and  tenant  does  not  exist  between 
the  landlord  and  the  mere  occupier;  nor  can 
one  merely  occupying  land  be  sued  for  rent 
in  an  action  of  debt  or  covenant.  On  the 
other  hand  it  is  nowhere  intimated  in  the 
books  that  the  assignee  is  liable  on  a  quan- 
tum meruit>  as  for  use  and  occupation,  lie 
is  liable  at  the  rate  fixed  by  the  lease  of 
which  he  is  the  assignee.  .  .  .  What  is 
the  privity  of  estate  out  of  which  alone,  as 
all  the  cases  hold,  the  liability  of  the  as- 
signee of  a  leasehold  springs?  It  is  the  title 
and  possessory  right.  If  these  pajss,  the  as- 
signee becomes  possessed,  in  law,  of  the  terra, 
and  the  actual  possession  is  not  a  question 
in  the  case."  And  in  Seventy-Eighth  St.  etc. 
Co.  V.  Purssell  Mfg.  Co.  166  App.  Div.  6W. 
152  N.  Y.  S.  52,  the  court,  in  passing  on  the 
question  of  the  necessity  of  possession  by  an 
assignee  of  a  lease  in  order  to  render  him 
liable  for  the  rents  reserved,  said:  "The  ap- 
pellant contends  that  it,  being  a  mere  assignee 
of  the  lease,  and  never  having  assumed  or 
agreed  to  carry  out  any  of  its  covenants,  was 
liable  only  for  the  rent  while  it  remained  in 
possession,  or,  in  other  words,  it  was  liable 
only  by  reason  of  the  privity  of  estate  created 
by  the  assignment  of  the  lease  to  it,  which 
liability  was  dependent  upon  its  remainin*! 
in  possession.  This  contention  finds  support 
in  the  case  of  Fechter  v.  Schonger,  53  Misc. 
648,  103  N.  Y.  S.  738,  which  held  that  the 
assignees  of  a  lease  were  liable  for  rent  only 
for  the  period  during  which  they  remainetl 
in  possession.  This  view*  of  the  law  is  con- 
trary to  the  view  of  the  appellate  term, 
from  which  the  present  appeal  is  taken,  and 
in.  my  opinion  is  erroneous.  When  an  as 
signee  accepts  an  assignment  of  a  lease  of 
real  property,  he  thereupon,  by  virtue  of  the 
assignment,  becomes  liable  to  the  lessor  for 
the  rent  stipulated  to  be  paid.  Tlie  accept- 
ance of  the  assignment  creates  a  privity  of 
estate  between  the  lessor  and  the  assignee, 
and  it  is  not  material  that  such  acceptance 
be  followed  by  the  assignee's  entering  into 
possession  of  the  premises.''  In  Chicago  At- 
tachment Co.  V.  Davis  Sewing-Mach.  Co. 
( 111. )  25  N.  E.  669,  it  was  said :  "We  under- 
stand that  the  liability  of  the  assignee  t^ 
the  lessor  or  reversioner  is  by  reason  of  the 
privity  of  estate,  which»  by  tlie  assignment, 
has  been  transferred  from  the  lessee  to  the 
assignee.  The  fact  of  actual  possession  is 
frequently  of  vital  importance  as  affording  a 
link  which,   in   connection  with  tiie  further 
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fact  such  poBBes&ion  is  derived  fro/n  the 
lessee,  will  raise  the  presumption  that  there 
is  privity  of  estate  between  the  party  in  pos- 
session and  the  lessor,  or  even  estop  such 
party  from  denying  such  privity;  but,  after 
all,  it  is  the  privity  of  estate  which  imposes 
the  liability."  In  Hannen  v.  Ewalt,  18  Pa. 
St.  9,  Chambers,  J.,  in  delivering  the  opinion 
of  the  court,  said:  "The  liability  of  the  as- 
signee is  created  by  the  acceptance  of  an  as- 
signment and  the  taking  possession  of  the 
premises,  or  having  the  right  of  possession, 
where  there  was  no  actual  possession  by  an- 
other. The  privity  of  estate  which  induces 
;;ersonal  liability  is  the  actual  or  beneficial 
enjoyment  of  the  premises,  or  the  right  of 
possession;  where  there  is  neither,  no  per- 
sonal liability  can  arise.  .  .  .  Under  an 
absolute  assignment  the  assignee  is  liable  for 
the  rent  before  actual  possession,  for  by  the 
assignment  the  title  and  possessory  right 
pass,  and  the  assignee  becomes  possessed  in 
law." 

In  Masaachusetta  it  has  been  held  that  a 
person  who  accepts  an  assignment  of  a  lease, 
under  seal,  becomes  liable  for  the  rent  sub- 
sequently accruing  whether  he  enters  into 
possession  or  not.  Collins  v.  Pratt,  181  Mass. 
345,  63  N.  E.  948.  See  also  Blake  v.  Sander- 
son, 1  Gray  332.  However,  the  contrary  rule 
seems  to  obtain  where  the  assignment  of  a 
term  is  not  under  seal.  See  Sanders  v.  Part- 
ridge, 108  Mass.  556.  In  passing  on  the 
question  of  the  necessity  of  entry  into  pos- 
session in  order  to  render  the  assignee  liable 
the  court  in  Collins  v.  Pratt,  supra,  said: 
"The  right  of  the  plaintiff  to  recoirer  in  this 
action  depends  upon  whether  the  lessor  of  the 
plaintiff  could  have  maintained  an  acti<ni 
against  the  defendant's  intestate,  who  was 
the  assignee  of  the  lessee  by  an  assignment 
under  seal,  and  who  did  not  enter  upon  the 
land.  It  must  be  considered  as  settled  law 
in  England  that  an  assignee  of  a  lease  who 
has  accepted  it  is  liable  for  rent,  whether  he 
has  entered  into  possession  or  not.  .  . 
The  English  rule  seems  generally  to  have 
been  followed  in  this  country.  ...  In 
this  Commonwealth,  the  precise  question  in 
the  case  before  us  has  not  been  much  con- 
sidered; but  we  find  nothing  in  the  cases  in 
which  the  liability  of  an  assignee  for  rent 
has  been  discussed  which  leads  us  to  suppose 
that  an  entry  is  necessary.  Thus  in  How- 
land  V.  Coffin,  12  Pick.  125,  where  an  action 
of  debt  for  rent  was  brought  by  an  assignee 
of  the  le&sor  against  one  who  had  'purchased' 
all  the  rights  which  the  lessee  had  in  the 
premises,  it  was  said  by  Mr.  Justice  Wilde: 
*The  action  is  fotmded  on  a  privity  of  estate 
between  the  parties.  The  defendant  took  the 
term  subject  to  all  the  advantages  and  dis- 
advantages attached  to  it  by  the  terms  of  the 
lease.    The  covenant  for  the  payment  of  rent 


ran  with  the  land  and  by  the  assignment  of 
the  term  became  binding  on  the  defendant.' 
In  Blake  v.  Sanderson,  1  Gray  332,  the  ac- 
tion was  by  the  lessors  against  the  assignee 
of  a  lease,  and  it  was  said  by  Mr.  Justice 
Thomas:  'By  such  assignment  and  accept- 
ance of  the  lease,  the  defendant  is  bound  to 
the  performance  of  its  conditions;  and  his 
liability  for  rent  is  to  be  governed  by  the 
terms  of  the  lease,  and  not  restricted  to  ac- 
tual occupation.'  Simonds  v.  Turner,  120 
Mass.  328,  is  cited  in  some  textbooks  as 
authority  for  the  position  that  an  entry  by 
the  assignee  is  not  necessary.  The  action 
was  brought  by  the  lessor  against  an  assignee 
to  recover  a  betterment  assessment  paid  by 
the  lessor.  It  does  not  appear  from  the  case 
as  reported  nor  from  the  plaintiff's  excep- 
tions, which  we  have  examined,  whether  the 
assignee  had  made  an  entry  or  not.  The  de- 
fendant took  the  point  on  his  brief,  that,  as 
this  fact  did  not  appear,  the  defendant  was 
not  liable.  The  opinion  of  the  court  was  de- 
livered by  Chief  Justice  Gray,  who,  after 
holding  that  the  betterment  assessment  was 
included  in  the  covenant  of  the  lease,  and 
that  the  assignment  had  been  accepted,  held 
the  assignee  liable,  citing  Williams  v.  Bosan- 
quet,  1  Brod.  k  B.  238  [5  E.  C.  L.  72]  and 
Weidner  v.  Foster,  2  Pen.  &  W.  (Pa.)  23,  in 
both  of  which  cases  an  entry  by  the  assignee 
was  held  not  necessary  to  be  proved  in  order 
to  bind  him.  W^e  are  of  opinion  tliat  these 
cases  show  that  un  entry  by  an  assignee  need 
not  be  proved;  and  we  should  reach  the  same 
result,  were  the  question  an  entirely  new  one 
here.  An  examination  of  the  English  cases 
shows  that  the  difficulty  there  arose  from  the 
fact  that  the  old  forms  of  a  declaration  in 
such  a  case  set  forth  an  entry,  and  the  ques- 
tion was  whether  this  must  be  proved.  We 
do  not  think,  after  the  long  discussion  of  this 
question  in  Williams  v.  Bosanquet,  ubi  supra, 
that  the  matter  is  one  of  substance.  The 
«ase  on  which  the  defendant  chiefly  relies  is 
Sanders  v.  Partridge,  108  Mass.  556.  But  in 
that  case  the  assignment  was  not  under  seal, 
and  while  this  was  held  to  operate  as  a 
transfer  of  the  lease,  and  to  render  the  as- 
signee liable  for  rent  during  possession,  it 
was  further  held  that  he  could  not  escape 
liability  by  making  a  formal  assignment 
without  changing  possession.  The  case  dif- 
fers essentially  from  the  one  at  bar." 

In  some  instances,  however,  entry  and  pos- 
session has  been  held  necessary  to  render  tlic 
assignee  of  a  lease  liable  for  the  rent  reserved 
and  accruing  subsequent  to  the  assignment. 
But  the  cases  so  holding  usually  have  in 
them  some  other  controlling  circumstance 
which  dominates  the  decision.  Thus  in  Tate 
V.  Neary,  52  App.  Div.  78,  65  N.  Y.  S.  40. 
Spring,  J.,  in  delivering  the  opinion  of  the 
court,  said,     "So  far  as  I  have  been  able  to 
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find,  the  cases  which  make  the  liability  of 
the  assignee  of  a  lease  dependent  upon  pos- 
session have  in  them  some  other  controlling 
circumstance.  There  exists  either  a  reserva- 
tion of  part  of  the  demised  estate  in  the 
assignor,  the  inability  of  the  assignee  to 
obtain  possession,  or  the  instrument  was 
merely  designed  as  collateral  security,  or  a 
kindred  significant  fact  dominates  the  de- 
cision. I  have  been  unable  to  find  anv  au- 
thority  to  the  efTect  that  where  there  is  an 
assignment  of  the  entire  estate  ratified  by  the 
lessor,  and  where  actual  occupancy  rests 
wholly  with  the  lessee,  he  must  in  fact 
go  into  possession  before  he  can  be  made 
to  pay  rent  to  the  lessor.  The  moment 
he  accepts  an  absolute  assignment  of  the 
entire  estate,  he  is  liable  to  the  lessor  on 
the  covenants  in  the  original  lease.*'  So  in 
Damainville  v.  Mann,  32  N.  Y.  197,  88  Am. 
Dec.  324,  it  was  held  that  the  assignee  of  an 
undivided  two-thirds  interest  in  a  term  was 
liable  for  the  entire  rent  of  the  premises, 
where  it  appeared  that  he  had  been  in  exclu- 
sive possession  of  the  premises,  while  the  as- 
signee of  the  other  undivided  third  was  held 
to  be  under  no  obligation  to  pay  the  rent  as 
the  material  element  of  possession  was  want- 
ing in  respect  to  him.  Brown,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said:  ''I  am 
led  to  the  following  conclusions:  That  there 
Is  no  privity  of  estate,  where  the  assignee  is 
not  in  the  actual  possession ;  constructive  pos- 
session is  not  enough."  In  commenting  on 
that  decision  the  court  in  Tate  v.  Neary,  62 
App.  Div.  78,  66  N.  Y.  S.  40,  said :  "In  that 
case  the  defendant,  Mann,  was  the  assignee 
of  an  undivided  two-thirds  of  the  demised 
premises,  while  one  Hatch  was  the  assignee 
of  the  remaining  one-third,  but  had  never 
been  let  into  possession.  The  assignee  of  the 
larger  share  occupied  the  entire  leased  land 
to  the  exclusion  of  Hatch,  enjoying  all  the 
fruits  of  the  premises,  and  the  court  held 
that  the  occupant  alone  was  chargeable  with 
the  payment  of  the  rent.  In  that  case  Hatch 
((ot  a  mere  naked  right,  and  the  possession 
which  it  was  incumbent  upon  his  assignor 
to  vest  in  him  did  not  accompany  the  as- 
signment. He  could  not  oust  the  occupant, 
as  he  was  confessedly  in  lawful  possession, 
for  his  tenancy  extended  to  an  undivided 
two-thirds  of  the  land.  An  important  dis- 
tinction in  the  present  case  lies  in  the  fact 
that  here  the  assignment  was  for  the  entire 
t<»rm,  and  where  that  is  its  character  pos- 
flCj^^sion  is  not  essential  for  liability  to  be  in- 
curred on  the  part  of  the  assignee.  He 
stands  for  his  predecessor  in  interest,  and 
that  creates  the  requisite  privity."  In  La 
Dow  V.  Arnold,  14  Wis.  458,  it  was  held  that 
where  there  are  no  covenants  by  the  lessee,  a 
complaint  in  an  action  to  recover  rent  from 
an  assignee  of  the  term  is  insuflRcient  unless 


it  alleges  that  the  assignee  entered  the  prem- 
ises under  and  by  virtue  of  the  lease.  And 
in  McKeon  v.  Whitney,  3  Denio  (N.  Y.)  452. 
the  court  held  that  in  the  old  action  of  debt 
for  use  and  occupation  brought  by  the  lessor 
against  the  assignee  of  a  lease  not  under 
seal,  the  defendant  is  charged  in  respect  to 
his  occupation  merely.  Also  in  Sanders  t. 
Partridge,  108  Mass.  556,  stated  supra,  it 
was  held  that  an  assignee  of  a  lease  not 
under  seal  was  liable  only  for  the  rent  re- 
served during  his  actual  possession  of  the 
premises. 

(5)   Necessity  th&t  Lessor  Consent  to 
Assignment. 

The  fact  that  a  lease  has  been  assigned 
without  the  consent  of  the  lessor  or  that  ao 
assignment  is  forbidden  by  the  express  terms 
of  the  lease  is  no  defense  in  an  action  for 
rent  brought  against  tlie  assignee.  Devereui 
V.  Barlow,  2  Saund.  (Eng.)  181;  Webster  ▼. 
Nichols,  104  111.  160;  Blake  v.  Sanderson,  1 
Gray  (Mass.)  332;  Say  lis  v.  Kerr,  4  App. 
Div.  160,  38  N.  Y.  S.  880;  Oil  Creek,  etc. 
Branch  Petroleum  Co.  v.  Stanton  Oil  Co.  23 
P&.  Co.  Ct.  163;  MoGhee  v.  Cox,  reported  in 
full,  po%t,  this  volume,  at  page  842.  Compart 
Hynes  v.  Ecker,  34  Mo.  App.  650.  Thus  in 
Saylis  v.  Kerr,  4  App.  Div.  160,  38  N.  Y.  S. 
880,  the  court  said:  "The  single  question 
presented  is  whether  the  plaintiff,  who  be- 
came the  assignee  of  the  lease  of  the  prem- 
ises of  which  the  defendant  was  the  lessor, 
was  liable  to  pay  the  rent  during  the  time 
for  which  he  was  in  actual  possession  of  the 
premises  under  the  assignment.  That  qaa»- 
tion  must  be  answered  in  the  aifirmative. 
The  rule  is  well  settled  that  the  assignee  of 
the  lease,  who  enters  under  the  assignment, 
becomes  liable  to  pay  the  rent,  and  that  lis 
bility  arises  by  reason  of  the  privity  of  the 
estate  which  is  created  because  of  his  taking: 
possession  under  the  assignment.  ...  It 
seems  that  this  lease  contained  a  provision 
that  the  lessee  should  not  assign  or  sublet 
without  the  consent  of  the  lessor;  and  the 
plaintiff  insists  that,  that  covenant  being  in 
the  lease,  no  privity  arose  between  himseli 
and  the  landlord,  becauae  the  landlord  re- 
fused to  recognize  him  as  tenant,  lest  that 
should  release  the  lessors.  But  that  fact 
is  of  no  importance.  The  liability  to  pav 
rent  arose  by  operation  of  law,  and  from  the 
fact  of  possession  as  assignee  under  the  lease: 
and,  as  long  as  that  existed,  the  liability  to 
pay  rent  followed  as  a  necessary  inddent.'* 

(6)   Effect  oi  Holding  Over. 

Assignees  of  a  term,  who  continue  to  oc- 
cupy the  premises  after  the  expiration  of  the 
lease,  in  the  absence  of  a  new  agreement  are 
bound  by  the  same  terms  under  which  they 
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formerly  occupied  tlie  premiaes.    Webster  y. 
Nichols,  104  111.  160. 

An  assignee  of  a  loa^^e,  containing  a  provi- 
sion giving  to  the  lessee  an  option  to  extend 
the  term,  who  remains  in  possession  of  the 
premises  after  the  iixed  term  has  expired, 
paying  the  rent  thereafter  as  it  becomes  due, 
is  liable  to  the  lessor  for  the  rent  reserved 
for  tlie  full  period  of  the  extended  term.  And 
he  cannot  escape  such  liability  by  a  subse- 
quent assignment  as  he  is  bound  not  only  by 
privity  of  estate  but  also  by  privity  of  con- 
tract for  the  renewed  term.  Probst  v.  Roch- 
ester Steam  Laundry  Co.  171  N.  Y.  584,  64 
N.  £.  504. 

(7)  Effect  of  Abandonment 

In  accord  with  the  principle  that  the  as- 
signee's liability  to  the  lessor  for  rent  rests 
on  his  right  to  enjoy,  as  distinguished  from 
his  actual  possession  of  the  premises  (see 
supra,  the  subdivision  Neeeesity  that  Asai^ee 
Take  Poasesaion),  it  is  generally  held  that 
the  mere  abandonment  of  the  premises  does 
not  relieve  an  assignee  of  his  liability  to  the 
lessor  for  rent.  Bonetti  ▼.  Treat,  91  Cal. 
223,  27  Pac.  612,  14  L.R.A.  161;  Chicago 
Attachment  Co.  y.  Davis  Sewing-Mach.  Co. 
(111.)  .25  N.  E.  660;  Blake  v.  Sanderson,  1 
Gray  (Mass.)  832;  Dewey  v.  Payne,  19  Neb. 
640,  26  N.  W.  248;  Seventy-Eighth  St.  etc. 
Co.  V.  Purssell  Mfg.  Co.  166  App.  Div.  684, 
162  N.  Y.  8.  62;  Tyler  v.  Commercial  College 
V.  Stapleton,  reported  in  full,  post,  this  vol- 
ume, at  page  837 ;  Moline  v.  Portland  Brewing 
Co.  73  Ore.  532,  144  Pac.  572;  McLean  v. 
Caldwell,  107  Tenn.  138,  64  S.  W.  16.  See 
also  Mailer's  Estate,  14  VV.  N.  C.  (Pa.)  308. 
Compare  Pascal  v.  Slavin,  144  N.  Y.  S.  354; 
Fechter  v.  Schonger,  53  Misc.  648,  103  N.  Y. 
S.  738  {disapproved  in  Seventy-Eighth  St. 
etc.  Co.  v.  Purssell  Mfg.  Co.  166  App.  Div. 
684,  162  N.  Y.  S.  52).  Thus  in  McLean  v. 
Caldwell,  107  Tenn.  138,  64  S.  W.  16,  the 
court  said:  "As  a  general  rule,  the  assignee 
of  a  lease  is  only  liable  for  rents  while  in 
possession,  provided  he  reassigns  the  lease  to 
the  lessor  or  any  other  person;  and  it  does 
not  matter  that  such  assignment  is  made  to 
*  **gg»r,  a  minor,  a  married  woman,  a  pris- 
oner, or  an  insolvent,  or  to  one  hired  to  take 
the  assignment,  or  made,  expressly,  to  rid 
himself  of  liability.  .  .  .  The  reason  is 
that  such  reassignment  and  surrender  of  pos- 
session terminates  the  privity  of  estate  ex- 
isting between  him  and  the  landlord.  If 
the  assignee,  to  whom  such  second  or  later 
assignment  is  made,  takes  poAsession,  the 
relation  of  privity  in  estate  with  the  as- 
Higning  assignee  is  transferred  to  him,  and 
the  assignment,  with  surrender  or  transfer 
of  possession,  ends  it  in  the  acting  assignee. 


It  therefore  follows  that  the  assignee  can 
always  make  his  liability  continue  only  dur- 
ing his  possession.  But  it  does  not  follow 
that  he  cannot  by  his  own  acts  or  omissions 
make  it  extend  beyond  actual  possession.  If 
he  wishes  it  to  extend  only  during  possession, 
he  must  reassign  his  lease,  as  well  as  abandon 
possession.  .  .  .  And  he  can  <mly  thus 
escape  liability  for  subsequent,  but  not  for 
previous,  breaches.  .  .  .  If  he  omit  such 
reassignment  he  continues  liable,  lie  cannot 
escape  liability  by  merely  abandoning  pos- 
session, however  brief.'  .  .  .  Such  an  aban- 
donment during  the  term  does  not  release  the 
lessee,  nor  work  a  surrender  of  the  premises 
unless  it  is  assented  to  by  the  lessor,  and 
such  acceptance  must  be  shown  by  words  or 
acts."  In  Chicago  Attachment  Co.  v.  Davis 
Sewing-Mach.  Co.  (111.)  26  N.  E.  669,  the 
court,  in  passing  on  the  effect  of  the  aban- 
donment of  leased  premises  by  the  assignee 
of  a  term  without  a  reassignment,  said: 
''The  title  and  the  absolute  ownership  of  the 
leasehold  estate  and.  the  right  of  immediate 
possession  were  vested  in  the  assignee;  and. 
moreover,  here  the  assignee  was  for  a  year 
in  the  actual  and  undisturbed  possession  of 
the  premises.  Tlie  legal  title  was  vested  in 
appellant,  and  it  could  not,  by  voluntarily 
abandoning  the  actual  possession  of  the 
leased  premises,  and  leaving  them  vacant 
and  unoccupied,  without  at  the  same  time 
divesting  itoelf  of  its  legal  title  and  owner- 
ship, release  itself  of  its  liability  as  assignee." 
And  in  Moline  v.  Portland  Brewing  Co.  73 
Ore.  632,  144  Pac.  672,  the  court  said:  "Tlie 
assignee  of  the  lease  becomes  liable  for  the 
rent  by  reason  of  the  privity  of  estate,  and 
not  by  reason  of  the  occupancy  of  the  prem- 
ises; and  by  mere  abandonment  thereof  he 
cannot  escape  liability." 

(8)   Effect  of  Reassignment. 

(a)  (Generally. 

An  assignee  of  a  lease  may  relieve  himself 
from  all  subsequent  liability  to  the  lessor 
for  the  rent  of  the  premises  by  reassigning 
the  term  and  thereby  terminating  the  privity 
of  estate. 

England. — ^Valliant  v.  Dodemede,  2  Atk. 
546,  26  Eng.  Rep.  (Reprint)  728;  Taylor  v. 
Shum,  1  B.  k  P.  21,  4  Rev.  Rep.  759,  15  Enjr. 
Rul.  Cas.  503;  Odell  v.  Wake,  3  Carapb.  304, 
14  Rev.  Rep.  763;  Wolveridge  v.  Steward,  1 
Cromp.  &  M.  644,  3  Tyrw.  637,  3  Moo.  &  S. 
501,  30  E.  C.  L.  521,  3  L.  J.  Exch.  360;  Barn- 
father  V.  Jordan,  2  Dougl.  452;  Chancellor 
v.  Poole,  2  Dougl.  764;  Walker  v.  Reeve,  3 
Dougl.  19,  26  E.  C.  L,  19,  2  Dougl.  461,  note; 
Fagg  V.  Dobie,  2  Jur.  681,  3  Y.  A  C.  Exch. 
96;  Rowley  v.  Ad&ms,  3  Jur.  1069,  2  Jur. 
915,  9  L.  J.  Ch.  34,  4  Myl.  k  0.  634,  41  Eng. 
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Hep.  (Reprint)  206;  Onslow  v.  Corrie,  2 
Madd.  330,  56  Eng.  Rep.  (Reprint)  357; 
Paul  V.  Nurse,  8  B.  &  C.  486,  16  E.  C.  L. 
273,  2  M.  &  R.  525,  7  L.  J.  K.  B.  12;  Pitcher 
V.  Tovey,  4  Mod.  71,  1  Ralk.  81,  12  Mod.  23. 
See  also  Richmond  v.  I^ndon,  1  Bro.  P.  C. 
516,  1  Eng.  Rep.  (Reprint)  727. 

United  States. — McBee  v.  Sampson,  66  Fed. 
416. 

Califomitk. — Johnson  v.  Sherman,  15  Cal. 
287,  76  Am.  Dec.  481;  Dengler  v.  Michelssen, 
76  Gal.  126,  18  Pac.  138.  See  also  Bonetti 
V.  Treat,  91  Cal.  223,  27  Pac.  612,  14  L.R.A. 
151. 

Colorado. — Wilson  v.  Lunt,  11  Colo.  App. 
56,  62  Pac.  296. 

Illinoia, — St.  Louis  Consol.  Coal  Co.  v. 
Peers,  166  111.  361,  46  N.  E.  1106,  38  L.R.A. 
624,  reversmg  69  111.  App.  596;  Readey  v. 
American  Brewing  Co.  60  111.  App.  501.  See 
also  Voigt  V.  Resor,  80  III.  331;  Hoover  v. 
Weber,  154  111.  App.  263. 

Kentucky. — Muldoon  v.  Hite,  6  Ky.  L.  Rep. 
(Abstract)  663.  See  also  Trabuc  v.  Mc- 
.\dams,  8  Bush  74. 

Maryland. — Reid  v.  John  F.  Wiessner  Brew- 
ing Co.  88  Md.  234,  40  Atl.  877 ;  Hartman  v. 
Thompson,  104  Md.  389,  10  Ann.  Cas.  92, 
65  Atl.  117,  118  Am.  St.  Rep.  422.  See  also 
Donelson  v.  Polk,  64  Md.  504,  2  Atl.  824; 
Consumers*  Ice  Co.  v.  Bixler,  84  Md.  437,  35 
Atl.    1086. 

Massa^chusetts. — Mason  v.  Smith,  131  Mass. 
.">10;  Donaldson  v.  Strong,  105  Mass.  429,  81 
S.  E.  267.  See  also  Patten  v.  Deshon,  1  Gray 
325. 

Ifvnneaota. — Cohen  v.  Todd,  130  Minn. 
227,  153  N.  W.  631,  L.R.A.  1915E  846. 

Misaowri. — Dougherty  v.  Matthews,  .35  Mo. 
520,  88  Am.  Dec.  126.  See  also  St.  Louis 
Public  Schools  v.  Boatmen's  Ins.  etc.  Co.  5 
Mo.  App.  91 ;  Tyler  v.  Giealer,  85  Mo.  App. 
278. 

'Sfno  YorA;.— Childs  v.  Clark,  3  Barb.  Ch. 
52,  49  Am.  Dec.  164;  Stoppani  v.  Richard, 
1  Hilt.  509;  Van  Schaick  v.  lliird  Ave.  R. 
Co.  25  How.  Pr.  446;  Siefke  v.  Koch,  31  How. 
Pr.  383;  Stern  v.  Florence  Sewing  Mach.  Co. 
53  How.  Pr.  478;  Tate  v.  McCormick,  23 
Hun  218;  Johnston  v.  Bates,  48  Super.  Ct. 
180;  Dassori  v.  Zarek,  71  App.  Div.  538, 
75  N.  Y.  S.  841 ;  Adams  v.  Koehler,  136  App. 
Div.  623,  121  N.  Y.  S.  390,  reversing  65  Misc. 
192.  119  N.  Y.  S.  761;  Seventy -Eighth  St. 
etc.  Co.  V.  Purssell  Mfg.  Co.  92  Misc.  178, 
155  N.  Y.  S.  259;  Durand  v.  Curtis,  57  N. 
Y.  7.  See  also  Armstrong  v.  Wheeler,  9  Cow. 
HS;  Welsh  V.  Schuyler,  6  Daly  412;  Journeay 
V.  Brackley,  1  Hilt.  447;  Wright  v.  KoUey, 
4  Lans.  57:  McKeon  v.  Wendclken,  25  Misc. 
711,  55  N.  Y.  S.  626:  Ayen  v.  Schmidt,  80 
Misc.  670,  141  N.  Y.  S.  938:  Seventy -Eighth 
St.  etc.  Co.  v.  Purssell  Mfg.  Co.  166  App.  Div. 
684,  152  N.  Y.  S.  52. 


0/iio.— See  Sutliff  v.  Atwood,  15  Ohio  St. 
186. 

Oklahoma. — See  Tyler  Commercial  College 
V.  Stapleton,  reported  in  full,  post,  this  vol- 
ume, at  page  837. 

PemMylvania. — Wiekersham  v.  Irwin,  14 
Pa.  St.  108;  Goss  v.  Woodland  F.  Brick  Co. 
4  Pa.  Super.  Ct.  167.  See  also  Walker  v. 
Physick,  5  Pa.  St.  193:  Hannen  v.  Ewalt,  18 
Pa.  St.  9, 

TenneBsee. — McLean  v.  Caldwell,  107  Tenn. 
138,  64  S.  W.  16. 

Vermont. — See  Sharon  Cong.  Soc.  v.  Rix, 
17  Atl.  719. 

Mashvngton.—TibhaLU  v.  Iffland,  10  Wash. 
451,  39  Pac.  102.  See  also  Harvard  Invest. 
Co.  V.  Smith,  66  Wash.  429,  119  Pa^.  864. 

Thus  in  Cohen  v.  Todd,  130  Minn.  227,  153 
N.  W.  531,  L.R.A.  1915E  846,  the  court  said: 
'This  is  an  action  to  recover  from  an  aasignee 
of  a  lease  rent  which  accrued  after  he  had 
made  a  reassignment  and  delivered  up  pos- 
session to  a  second  assignee.  The  action  can- 
not be  maintained.  The  assignment  to  de- 
fendant was  a  naked  assignmoit.  Neither  by 
the  terms  of  the  assignment,  nor  in  any  other 
manner,  did  defendant  assume  any  contract 
obligation  to  pay  rent.  As  long  as  he  held 
the  property  under  his  assignment  the  law 
required  him  to  pay  rent  according  to  the 
terms  of  the  lease.  But  when  he  again  as- 
signed the  term  and  delivered  up  possession 
to  a  second  assignee,  his  liability  for  rent 
thereafter  to  accrue  ceased.  This  has  been 
the  rule  of  the  common  law  consistently  fol- 
lowed for  more  than  200  years.  .  .  .  The 
rule  is  founded  on  sound  reason.  The  as- 
signee having  assumed  no  contract  obligation 
cannot  be  sued  on  contract.  His  liability  dur- 
ing the  time  he  holds  under  the  lease  is 
founded  on  privity  of  estate.  After  he  has 
surrendered  the  premises  either  to  the  lessor 
or  to  another  assignee  there  is  no  longer 
privity  of  estate.  There  is  then  no  principle 
of  law  or  equity  upon  which  to  predicate  lia- 
bility for  rent  to  accrue,  and  liability  no 
longer  exists.  This  is  but  an  application  of 
the  general  principle  that  an  assignee  of  a 
lease  is  liable  on  covenants  running  with  the 
land,  but,  being  liable  solely  in  privity  of 
estate,  he  is  liable  only  for  obligations  ma- 
turing or  breaches  occurring  while  he  holds 
that  estate  as  assignee,  and  for  those  which 
occurred  before  he  became  assignee  or  after 
he  ceased  to  be  such."  And  in  St.  Louis 
Consol.  Coal  Co.  v.  Peers,  166  III.  361,  46  N.  E. 
1 105,  38  L.R.A.  624,  it  was  said :  "Where  there 
are  express  covenants  in  a  lease  which  run 
with  the  land,  such  as  to  pay  rent,  the  lessee 
is  bound  to  their  performance  by  reason  of  hiii 
being  both  in  privity  of  contract  and  privity 
of  estate  with  the  lessor,  and  the  privity  of 
contract  continues  to  the  end  of  the  term,  but 
by  an  assignment  of  the  term  he  terminates 
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the  privity  of  estate.  Between  the  lessor  and 
the  assignee  of  the  term  there  is  privity  of 
estate,  and  by  the  reason  of  such  privity  the 
as8ig:nee  is  liable  for  breaches  of  any  express 
covenant  of  the  lease  which  runs  with  the  land 
or  term  and  which  occur  while  such  privity 
continues  to  exist.  .  .  .  The  rule  is,  that 
aa  the  liability  of  the  assignee  grows  out  of 
privity  of  estate,  and  that  only,  it  ceases 
when  that  privity  ceases  to  exist,  and  each 
successive  assignee  is  liable  for  only  such 
breaches  of  covenant  as  occur  while  there  is 
privity  of  estate  between  him  and  the  lessor." 
In  Reid  v.  John  F.  Weissner  Brewing  Co.  88 
Md.  234,  40  Atl.  877,  the  court  said:  "The 
liability  of  an  assignee  of  a  term  to  the  orig- 
inal lessor  for  rent  grows  out  of  and  is  found- 
ed on  the  privity  of  estate,  in  the  absence  of 
an  independent  agreement;  and  such  liability 
continues,  when  dependent  upon  privity  of 
estate  alone,  just  so  long  as  that  privity  ex- 
ists. During  the  continuance  of  that  privity 
the  assignee  is  liable  upon  all  covenanU  that 
run  with  the  land,  such  as  covenants  for  the 
payment  of  rent  and  the  like,  and  for  any 
breach  of  such  covenants  the  lessor  may  sue 
the  assignee  during  the  continuance  of  the 
HAsignment.  As  his  iiabili  /,  in  the  absence 
of  an  independent  agreement,  arises  wholly 
from  his  relation  to  the  land,  it  results  and 
is  everywhere  held  that  when  he  severs  tliat 
relation,  he  puts  an  end  to  his  liability  for 
any  future  breaches  of  covenants  contained 
in  the  lease."  In  Fagg  v.  Dobie,  2  Jur. 
(Eng.)  681,  3  Y.  ft  C.  Exch.  96,  it  was  said 
by  Alderson,  B.:  "An  assignee  of  a  term  is 
liable  to  the  covenants  only  by  reason  of  his 
privity  of  estate.  The  lessor  has  made  no 
covenant  with  him,  has  given  no  trust  to  him. 
Tlie  law,  therefore,  which  imposes  on  him  the 
liability,  directs  that  it  shall  continue  so 
long  as  the  privity  of  the  estate  continues, 
and  no  longer.  Any  real  assignment,  there- 
fore, puts  an  end  to  it.  There  is  no  doubt 
that  a  fraudulent  assignment  is  as  no  assign- 
ment at  all.  In  that  case,  both  at  law  and 
in  equity,  the  west  is  altogether  void.  But  it 
is  a  mistake  to  call  an  assignment  to  a  beg- 
gar a  fraudulent  assignment.  If  a  party 
assign  nominally  only,  retaining  the  beneficial 
possession  all  the  time,  it  is  fraudulent;  be- 
c-uuse,  whilst  he  assumes  to  do  one  thing,  he 
rtrally  does  another.  He  retains  the  benefit, 
and  by  a  false  act  endeavours  to  get  rid  of  the 
burthen.  But  if  he  assigns  really,  getting 
rid  of  the  burthen,  and  giving  up  really  the 
iM'uelit  also  (if  any)  to  his  assignee,  it  is 
not  a  fraudulent  act.  His  motive  for  parting 
with  it,  or  the  other's  motive  for  receiving 
it,  are  not  enough  to  make  it  fraudulent,  if 
the  act  done  he  a  real  act,  intended  really  to 
operate  as  it  appears  to  do.  The  decisions 
both  at  law  and  in  equity  concur  in  this 
point.  But  though  this  be  so,  yet  equity  will 
give  relief  as  to  antecedent  rent  due,  or  ante- 


cedent breaches  of  covenant  committed  at  the 
time  the  party  was  liable  for  them,  although 
by  his  subsequent  assignment  the  remedy  at 
law  is  gone."  In  Johnston  v.  Bates,  48 
Super.  Ct.  180,  it  was  said:  'The  liability  of 
the  assignee  to  perform  the  covenants  of  the 
lease  depends  wholly  on  the  privity  of  estate 
which  is  established  by  the  assignment  of  the 
lessee's  whole  interest  to  the  assignee,  fol- 
lowed by  actual  possession.  But  since  there 
is  no  privity  of  contract  between  the  lessor 
and  assignee,  the  privity  of  estate  may,  at 
any  moment,  at  the  option  of  the  assignee,  be 
severed  by  assigning  over,  and  possession  is 
presumed  to  follow  the  assignment  to  the  new 
assignee.  Attornment  is  not  required.  The 
objects  or  motives  of  the  assignment,  or  the 
character  of  the  new  assignee,  do  not  concern 
the  lessor,  as  he  has  the  lessee  still  liable 
upon  all  the  covenants." 

An  assignee  of  a  lease  containing  an  option 
to  renew  cannot  terminate  his  liability  by 
assignment  after  the  original  term  has  ex- 
pired and  he  has  remained  in  possession  and 
attorned  to  the  lessor.  He  is  bound  not  only 
by  privity  of  estate  but  also  by  privity  of 
contract  for  the  renewed  term.  Probst  v. 
Rochester  Steam  Laundry  Co.  171  N.  Y.  684,  4 
N.  E.  604, 

An  assignee  in  bankruptcy  may  terminate 
his  liability  after  accepting  an  assignment 
of  a  term  by  making  a  reassignment  of  the 
same.  Onslow  v.  Gorrie,  2  Madd.  330,  66 
Eng.  Rep.  (Reprint)  367.  But  an  assignee 
of  a  leasehold  estate  is  not  discharged  by  a 
general  assignment  of  his  personal  estate  in 
bankruptcy  as  the  leasehold  does  not  vest 
in  the  assignee  unless  he  elects  to  accept  the 
term.  Copeland  v.  Stephens,  1  B.  ft  Aid. 
(Eng.)    603. 

In  order  to  terminate  the  liability  of  an 
assignee  by  reassignment  it  is  not  necessary 
that  the  person  to  whom  he  assigns  should 
take  actual  possession  of  the  premises.  Walk- 
er V.  Reeve,  3  Dougl.  19,  26  E.  C.  L.  19,  2 
Dougl.  461,  note;  Tate  v.  McCormick,  23 
Hun  (N.  Y.)  218.  Compare  Sanders  v.  Part- 
ridge, 108  Mass.  666  (second  assignment  not 
under  seal). 

(b)   Liability  for  Accrued  Rent. 

By  reassigning  the  lease,  an  assignee  there- 
of does  not  relieve  himself  from  liability  for 
rents  which  have  already  accrued.  Valliant 
V.  Dodemede,  2  Atk.  646,  26  Eng.  Rep.  (Re 
print)  728;  Harley  v.  Rex,  2  C.  M.  ft  R. 
(Eng.)  18;  St.  Louis  Consol.  Coal  Co.  v. 
Peers,  150  111.  344,  37  N.  E.  937,  affirming 
39  111.  App.  463;  Washington  Natural  Gas 
Co.  V.  Johnson,  123  Pa.  St.  576,  16  Atl.  709, 
.108  Am.  St.  Rep.  663;  State  v.  Martin,  14 
Lea  (Tenn.)  92,  62  Am.  Rep.  167.  See  also 
McBee  v.  Sampson,  66  Fed.  416;  McLean  y. 
Caldwell,  107  Tenn.  138,  64  S.  W.  16;  Sharon 
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Cong.  Soc.  V.  RLx  (Vt.)  17  Atl.  719.  Thus 
in  St.  Loiiia  Consol.  Coal  Co.  v.  Peers,  150 
111.  344,  37  N.  E.  937,  the  court  said :  ''Even 
if  it  was  admitted  that  the  assignment  .  .  . 
discharged  appellant  from  liability  for  sub- 
sequent breaches,  yet  it  did  not,  and  could 
not,  have  the  effect  of  discharging  it  from 
liability  for  the  breaches  of  covenant  that 
had  already  taken  place,  and  at  times  when 
there  was  a  privity  of  estate  between  it  and 
appellees,  and  an  implied  promise  to  pay 
the  damages  occasioned  by  such  breaches." 

In  some  instances,  however,  it  has  been  held 
that  after  a  reassignment  of  the  term  the 
lessor  must  seek  his  remedy  for  accrued 
rents  against  the  assignee  in  equity  as 
an  action  at  law  does  not  lie  after  the 
privity  of  estate  has  been  l^roken.  Fagg  v. 
Dobie]^  2  Jur.  (Eng.)  681,  3  Y.  &  C  Exch. 
96;  Treackle  v.  Coke,  1  Vern.  IGf),  23  Eng. 
Rep.  (Reprint)  389;  Hintze  v.  Thomas,  7 
Md.  346;  Donelson  v.  Polk,  64  Md.  501,  2 
Atl.  824.  See  also  McBce  v.  Sampson,  66  Fed. 
416;  Reid  v.  John  F.  Weiasner  Brewing  Co. 
88  Md.  234,  40  Atl.  877. 

(c)   As  Affected  by  Motive  of  Assignment  or 
Character  of  Assignee. 

The  object  or  motive  of  a  reassignment  of  a 
lease,  or  the  character  of  the  new  assignee, 
does  not,  in  the  absence  of  fraud,  alter  the 
effect  o(  the  reassignment. 

England. — Valliant  v.  Dodemede,  2  Atk. 
546,  26  Eng.  Rep.  (Reprint)  728;  Barnfather 
v.  Jordan,  2  Dougl.  452;  Fagg  v.  Dobie,  2 
Jut.  681,  3  Y.  &  C.  Exch.  96;  Rowley  v. 
Adams,  3  Jur.  1069,  2  Jur.  915,  9  L.  J.  Ch. 
34,  4  Myl.  &  C.  534,  41  Eng.  Rep.  (Reprint) 
206;  Taylor  v.  Shum,  1  B.  &  P.  21,  4  Rev. 
Rep.  759,  16  Eng.  Rul.  Cas.  603. 

United  States. — ^McBee  v.  Sampson,  66  Fed. 
416. 

California. — Johnson  v.  Sherman,  15  Cal. 
287,  76  Am.  Dec.  481. 

Maryland, — Hartman  v.  Thompson,  104 
Md.  389,  10  Ann.  Cas.  92,  65  Atl.  117,  118 
Am.  St.  Rep.  422. 

Massachusetts. — Donaldson  v.  Strong,  195 
Mass.  429,  81  N.  E.  267.  See  also  Patten 
V.  Deshon,  1  Gray  325. 

Missmiri. — Tyler  v.  Giesler,  74  Mo.  App. 
543. 

New  YorA;.— Cliilds  v.  Clark,  3  Barb.  Ch. 
52,  49  Am.  Dec.  164;  Tate  v.  McCorraick, 
23  Hun  218;  Johnston  v.  Bates,  48  Super.  Ct. 
180. 

Pennsylvania. — Goss  v.  Woodland  F.  Brick 
Co.  4  Pa.  Super.  Ct.  167.  See  also  Hannen  v. 
Ewalt,  18  Pa.  St.  9;  Washington  Natural 
Gas  Co.  V.  Johnson,  123  Pa.  St.  576,  16  Atl. 
799,  10  Am.  St.  Rep.  553. 

Tennessee. — See  McLean  v.  Caldwell,  107 
Tcnn.  138,  64  S.  W.  16. 

WasTUngton.-^ee  Tibbals  y.  Iffland,  10 
Wash.  451,  39  Pac.  102. 


In  Childs  v.  Clark,  3  Barb.  Ch.  (N.  Y.) 
52,  49  Am.  Dec.  164,  the  court  said:  "It  ia 
perfectly  well  settled,  however,  that  the 
assignee  of  a  lease  is  only  liable  as  such  as- 
signee for  the  rent  which  accrued  or  became 
payable,  or  for  other  covenants  broken,  while 
he  was  such  assignee;  and  that  he  may  dis- 
charge himself  from  all  further  liability  by 
assigning  his  interest  in  the  premises  to  a 
stranger,  even  if  the  assignee  is  a  beggar: 
provided  he  actually  relinquishes  the  pos- 
session of  the  premises  and  all  interest  there- 
in, so  that  the  assignment  is  hot  merely  col- 
orable or  fraiidulent.  For  as  there  is  no 
privity  of  contract  between  tl^e  lessor  and  the 
assignee  of  the  lease,  the  latt4?r  is  personally 
liable  only  in  respect  to  his  privity  of  estate 
in  the  land,  or  in  respect  to  covenants  run- 
ning with  the  land,  for  the  rent  which  accrued 
and  became  payable  after  such  privity  of 
c.ntatc  commenced,  and  before  it  terminated; 
that  is,  while  he  enjoyed,  or  had  the  right  to 
enjoy y  the  premises,  or  some  dther  part  there- 
of, as  an  assignee  of  the  lease."  And  in 
Hannen  v.  E>\'alt,  18  Pa.  St.  9,  Chambers,  J., 
in  delivering  the  opinion  of  the  court,  said: 
"The  assignee  being  liable  upon  the  covenants 
merely  in  respect  of  the  privity  of  estate, 
and  no  privity  of  contract  existing  between 
them  and  the  original  lessor,  his  liability  lasts 
only  so  long  as  he  refnains  possessed  of  the 
estate.  An  assignment  to  a  mere  pauper 
will  not  be  deemed  fraudulent,  and  an  assign- 
ment to  a  feme  covert  will  discharge  the 
assignee."  In  Rowley  v.  Adams,  3  Jur.  1069. 
2  Jur.  915,  9  L.  J.  Ch.  34,  4  Myl.  ft  0.  636, 
41  Eng.  Rep.  (Reprint)  206,  it  was  held 
that  where  the  executors  of  an  estate  found 
that  a  lease,  which  the  testator  held  as  as- 
signee, was  a  burden,  it  was  not  only  their 
right  but  their  duty  to  terminate  their  lia- 
bility by  making  an  assignment  if  the  land- 
lord refused  to  accept  a  surrender.  In  Hart- 
man  V.  Thompson,  104  Md.  389,  10  Ann.  Cas. 
92,  65  Atl.  117,  118  Am.  St.  Rep.  422,  the 
court  said:  "It  is  not  a  fraud  upon  the 
owner  of  the  reversion,  if  the  owner  of  the 
term  assign  it  to  another  for  the  express  pur- 
pose of  terminating  his  future  liability  for 
rent,  provided  the  conveyance  is  designed  by 
both  parties  to  divest  the  estate  of  the  gran- 
tor and  vest  it  in  the  grantee.  There  is  no 
principle  of  law  or  morals  which  can  re- 
quire the  termor  to  retain  the  term  for  the 
protection  of  the  owner  of  the  reversion,  if 
he  thinks  it  to  his  advantage  to  dispose  of  it. 
and  it  is  not  material  that  his  grantee  has 
no  financial  responsibility.' 


I* 


(d)   Necessity   of   Consent   of   or   Notice  to 

Lessor. 

In  the  absence  of  an  express  agreement. 
consent  of  the  lessor  to  a  reassignment  of  the 
term  by  an  assignee  is  not  necessary,  rvi*n 
though  the  original  lease  contains  a  covenant 
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forbidding  an  aasignment  without  the  lessor's 
consent.  Paul  v.  Nurse,  8  B.  &  C.  486,  15 
E.  C.  L.  273,  2  M.  &  R.  526,  7  L.  J.  K.  B. 
12;  McCormick  v.  Stowell,  138  Mass.  431; 
Donaldson  v.  Strong,  195  Mass.  429,  81  N. 
E.  267;  Dougherty  y.  Matthews,  35  Mo.  520, 
88  Am.  Dec.  126;  Tyler  v.  Giesler,  74  Mo. 
A  pp.  543;  Meyer  v.  Alliance  Invest.  Co.  84  N. 
J.  L.  450,  87  Atl.  476,  affirrned  86  N.  J.  L.  694, 
92  Atl.  1086.  See  also  Sanders  v.  Partridge, 
108  Mass.  556.  Thus  in  Paul  v.  Nurse,  supra. 
It  was  held  that  the  fact  that  a  lessee  in  his 
leaae  covenanted  for  himself,  executors,  as- 
signs, etc.,  that  no  assignment  would  be  made 
without  the  consent  of  the  lessor,  does  not 
estop  an  assignee  of  the  lease  from  setting  up 
a  reassignment  as  a  defense  to  an  action 
on  the  oovenants.  And  in  McCormick  v. 
Stowell,  138  Mass.  431,  it  was  said:  'The 
covenant  by  the  lessee,  that  he  or  others  hav- 
ing his  estate  in  the  premises  will  not  assign 
this  lease  without  the  written  consent  of  the 
lessor,  does  not  by  its  true  construction  ex- 
tend so  far  as  to  prohibit  a  reassignment  to 
the  lessee  himself  without  a  new  and  special 
consent  of  the  lessor.  By  the  lease  itself,  the 
lessor  consents  to  take  the  lessee  as  his  tenant 
for  the  full  term  mentioned  in  the  lease.  This 
consent  is  available  for  any  reassignment  to 
the  original  lessee  during  the  term.  There 
was  therefore  no  breach  of  the  covenant.  The 
statement  in  the  bill  of  exceptions,  that  the 
reassignment  has  never  been  consented  to, 
means  only  that  no  special  consent  has  been 
given;  and  this  was  unnecessary."  In  Dough- 
erty V.  Matthews,  35  Mo.  520,  88  Am.  Dec. 
126,  the  action  was  founded  on  a  parol  con- 
tract to  pay  rent  reserved  in  a  lease  from  the 
plaintiff  to  the  defendant's  assignor.  The 
lease  was  in  writing  and  contained  a  cove- 
nant that  it  was  not  to  be  assigned  without 
the  consent  of  the  lessor.  The  le-ssee  assigned 
the  term  to  the  defendant  and  subsequently 
the  defendant  desiring  to  assign  the  lease  to 
(Mie  G.  requested  the  consent  of  the  plaintiff 
thereto.  The  assent  was  given  on  the  express 
condition  that  the  defendant  would  assume 
the  prompt  payment  of  the  rent  reserved. 
The  court  said :  "The  plaintiff  proceeds  upon 
the  assumption  that  the  assignee  could  not 
himself  assign  the  lease  without  the  consent 
of  the  lessor,  but  it  is  not  made  to  appear 
by  anything  contained  in  the  petition  that 
such  consent  was  at  all  necessary,  nor  that 
the  giving  of  it  was  any  advantage  to  the 
defendant  or  any  detriment  to  the  plaintiff. 
It  may  be  presumed  that  the  parties  acted 
under  a  mistaken  impression  concerning  it; 
they  may  have  supposed  that  the  consent  was 
required  when  in  reality  it  was  not.  A  prom- 
iiie  of  this  nature  is  without  any  valuable 
consideration,  and  merely  nudum  pactum." 
However,  in  Springer  v.  Chicago  Real  Estate 
Ix>an,  etc.  Co.  202  111.  17,  66  N.  E.  850,  the 


court  held  that  the  defendant,  the  assignee 
of  a  lease,  could  not  terminate  his  liability  to 
the  lessor  by  making  a  reassignment  of  the 
term  witliout  the  latter's  consent  where  it 
appeared  that  the  lessor  in  giving  his  consent 
to  the  first  assignment,  which  was  required 
under  the  provisions  of  the  will,  had  express- 
ly stipulated  with  the  assignee  in  considera- 
tion of  his  consenting  to  the  assignment,  that 
the  assignment  was  "to  be  subject  wholly  to 
each  and  every  of  the  covenants,  conditions 
and  provisions  of  said  lease"  and  "that  no 
further  assignment  of  said  lease  shall  be  made 
without"  the  written  consent  of  the  lessor. 
See  to  the  same  effect  Adams  v.  Shirk,  117 
Fed.  801,  55  C.  C.  A.  25;  Lindsley  v.  Joseph 
Schnaide  Brewing  Co.  59  Mo.  App.  271.  As 
to  the  effect  of  the  assignee's  agreement  to 
assume  the  covenants  of  the  lease  see  the  fol- 
lowing  subdivision. 

It  is  not  essential  that  the  lessor  should 
receive  notice  of  a  reassignment  in  order  to 
terminate  the  assignee's  liability.  Pitcher  v. 
Tovey,  4  Mod.  (Eng.)  71,  1  Salk.  81;  Don- 
aldson V.  Strong,  195  Mass.  429,  81  N.  E. 
267;  Tibbals  v.  Iffland,  10  Wash.  451,  39 
Pac.  102.  See  also  Mason  v.  Smith,  131  Mass 
510  (holding  that  it  is  not  necessary  to  re- 
cord a  reassignment). 

(e)   Effect  of  Assignee's  Agreement  to  Con- 
tinue Liable  for  Full  Term. 

On  the  theory  that  a  person  can  sue  on  a 
contract  made  for  his  benefit,  it  has  been 
held  that  where  an  assignment  of  a  lease 
contains  an  express  condition  that  the  as- 
signee shall  pay  the  rents  reserved  for  the 
term,  his  liability  to  the  lessor  so  to  pay  is 
not  terminated  by  an  assignment  to  a  third 
person.  Wilson  v.  Lunt,  11  Colo.  App.  56, 
52  Pac.  296;  Springer  v.  DeWolf,  194  111. 
218,  62  N.  £.  542,  88  Am.  St.  Rep.  155,  56 
L.R.A.  465,  aifirming  93  111.  App.  260;  Mc- 
Connell  v.  General  Roofing  Mfg.  Co.  187  111. 
App,  99;  Lee  v.  Perlberg,  190  111.  App.  13. 
See  also  Thorns  v.  Meader,  9  Ohio  Dec.  490, 
6  Ohio  N.  P.  242. 

Where  it  is  necessary  to  obtain  the  lessor's 
consent  in  order  to  make  a  valid  assignment 
of  the  term,  and  in  cohsideration  of  his  con- 
senting thereto,  the  lessor  stipulates  with  the 
assignee  that  the  latter  shall  assume  all  the 
covenants  of  the  lease,  a  privity  of  contract- 
is  created,  and  the  liability  of  the  assignee 
for  the  rents  reserved  is  not  terminated  bv 
a  reassignment  without  the  consent  of  the 
lessor.  Adams  v..  Shirk,  117  Fed.  801,  65 
C.  C.  A.  25;  Springer  y.  Chicago  Real  Estate 
Loan,  etc.  Co.  202  111.  17,  66  N.  E.  850,  af- 
firming 102  III.  App.  294;  Consumers'  Ice  Co. 
V.  Bixler,  84  Md.  437,  35  Atl.  1086;  Lindsley 
V.  Joseph  Schnaide  Brewing  Co.  59  Mo.  App. 
271;   Edwards  y.  Spalding,  20  Mont.  54,  49 
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Pac.  443;  Zinwell  Co.  v.  Ilkovitz,  83  Misc. 
42,  144  N.  Y.  S.  815.  Zinwell  (^o.  v.  Adams, 
144  N.  Y.  S.  817,  wherein  it  was  held  that  a 
lessor  may  sue  both  the  original  and  subse- 
quent assignees  where  both  have  assumed  the 
covenants,  but  can  have  but  one  satisfaction. 

Such  agreements  are  supported  by  a  valid 
consideration.  Edwards  v.  Spalding,  20  Mont. 
.54,  49  Pac.  443. 

But  when  it  is  not  necessary  to  obtain  the 
lessor's  consent  to  the  original  assignment,  an 
agreement  by  the  assignee  to  continue  liable 
for  the  payment  of  the  rent  reserved  for 
the  full  term  is  unenforceable  as  being  with- 
out consideration  and  he  may  terminate  his 
liability  by  reassignment.  Stern  v.  Florence 
Sewing  Mach.  Co.  53  How.  Pr.  (N.  Y.)  478; 
Seventy-Eighth  St.  etc.  Co.  v.  Purssoll  Mfg. 
Co.  92  Misc.  178,  155  N.  Y.  S.  269. 

Likewise,  when  it  is  not  necessary  to  obtain 
the  lessor's  consent  to  a  reassignment,  an 
agreement  made  by  the  assignor  with  the 
lessor  to  continue  liable  for  the  rents  accru- 
ing subsequent  to  the  reassignment  is  with- 
out valuable  consideration  and  merely  nudum 
pactum.  Dougherty  v.  Matthews,  35  Mo.  520, 
88  Am.  Dec.  126;  Harvard  Invest.  Co.  v. 
Smith,  66  Wa«h.  429,  119  Pac.  864. 

A  clause  in  the  assignment  to  the  effect  that 
it  is  made  ^'subject  to  the  terms"  of  the 
original  lease  does  not  constitute  such  an  as- 
sumption of  the  covenants  as  to  render  the 
assignee  liable  for  the  rents  after  he  has  re- 
assigned hig._  interest.  Wolveridge  v.  Stewart, 
1  Cromp.  &  "M.  ( Eng. )  644 ;  St.  Louis  Consol. 
Coal  Co.  v.  Peers,  166  111.  361,  46  N.  E.  1105, 
38  L.R.A  624,  reversing  59  111.  App.  604; 
Meyer  v.  Alliance  Invest.  Co.  84  N.  J.  L.  450, 
87  Atl.  476,  affirmed  86  N.  J.  L.  694,  92 
Atl.  1086;  Van  Schaick  v.  Third  Ave.  R. 
Co.  25  How.  Pr.  (N.  Y.)  446,  reversing  8 
Abb.  Pr.  380;  Dassori  v.  Zarek,  71  App.  Div. 
538,  75  N.  Y.  S.  841.  See  also  Walker  v. 
Physick,  5  Pa.  St.  193. 

On  the  other  hand  the  '^assumption**  of  the 
covenants  of  the  lease  by  the  assignee  of  a 
term  is  regarded  as  an  agreement  to  perform 
those  covenants,  thereby  rendering  him  liable 
for  the  full  term  regardless  of  reassignment. 
Springer  v.  DeWolf,  194  111.  218,  62  N.  E. 
542,  88  Am.  St.  Rep.  155,  56  L.R.A.  465, 
affirming  93  HI.  App.  260;  Springer  v.  Chi- 
cago Real  Estate  Loan,  etc.  Co.  202  111.  17, 
66  N.  E.  850,  affirming  102  HI.  App.  294; 
McConnell  v.  General  Roofing  Mfg.  Co.  187 
111.  App.  99;  Lee  v.  Perlberg,  190  111.  App. 
13;  Lindsley  v.  Joseph  Schnaide  Brewing  Co. 
59  Mo.  App.  271:  Zinwell  Co.  v.  Ilkovitz,  83 
Misc.  42,  144  K.  Y.  S.  816;  Zinwell  Co.  v. 
Adams,  144  N.  Y.  S.  817. 

(f)   Fictitious  or  Colorable  Reassignment. 

A  merely  fictitious  or  colorable  reassign- 
ment of  a  lease  which  does  not  accomplish  an 


actual  transfer  of  the  interest  of  the  assign- 
or in  the  demised  premises  but  leaves  him  in 
the  rightful  or  beneficial  possession  and  en- 
joyment thereof  is  a  nullity  and  the  liability 
of  the  assignor  is  not  terminated  thereby. 
Springer  v.  Chicago  Real  Estate  T^an,  etc. 
Co.  202  111.  17,  66  N.  E.  850;  Sanders  v. 
Partridge,  108  Mass.  556 ;  Tat^  v.  McCormick, 
23  Hun  (N.  Y.)  218;  Adams  v.  Koekler,  13G 
App.  Div.  023,  121  N.  Y.  S.  390,  reversing  65 
Misc.  192,  119  N.  Y.  S.  761;  Negley  v.  Mor- 
gan, 46  Pa.  St.  281;  McClaren  v.  Citizens* 
Oil,  etc.  Co.  14  Pa.  Super.  Ct.  167.  See  also 
Fagg  V.  Dobio,  2  Jur.  681,  3  Y.  &  C.  Exch. 
96;  Taylor  v.  Shum,  1  B.  &  P.  21, 15  Eng.  Rul. 
Cas.  503,  4  Rev.  Rep.  759;  McBee  v.  Samp- 
son, 66  Fed.  416.  In  Sanders  v.  Partridge, 
108  Mass.  556,  it  was  held  that  a  formal  re- 
assignment of  a  lease  by  an  assignee  of  the 
term  without  a  change  of  possession  was  noi 
sufficient  to  relieve  him  of  liability  where  he 
continued  to  collect  the  rents.  In  Negley  v. 
Morgan,  46  Pa.  St.  281,  the  court  held  that 
a  reassignment  which  did  not  put  an  end  to 
the  assignee's  actual  or  beneficial  possession 
did  not  terminate  his  privity  of  estate  and 
his   consequent   liability   for   rent. 

Equity  gives  relief  to  a  lessor  for  his  rent 
where  a  reassignment  is  merely  colorable  and 
fictitious,  the  possession  remaining  with  the 
assignor.    McBee  v.  Sampson,  66  Fed.  416. 

A  contract  to  reassign  does  not  amount  to  a 
present  reassignment,  and  the  assignee  con- 
tinues liable  for  the  rent  of  the  preniise^:. 
Simonds  v.  Turner,  120  Mass.  328.  However, 
in  Odell  v.  Wake,  3  Campb.  394,  14  Rev.  Rep. 
763,  wherein  it  appeared  that  the  term  had 
been  actually  sold  and  the  original  assignee 
had  executed  his  reassignment  and  placed  it 
in  the  hands  of  his  solicitor  to  be  delivered, 
he  was  held  not  to  be  liable  for  the  rent  which 
accrued  subsequent  to  the  execution  of  the 
assignment  but  before  the  instrument  was  auc- 
tuallv  delivered. 

Where  an  assignee  of  a  lease  held  the  same 
in  trust  for  another  and  has  surrendered  pos- 
session to  the  beneficiary,  his  liability  is  ter- 
minated as  the  privity  of  estate  is  thereby 
dissolved.  Astor  v.  L'Amoreux.  4  Sandf.  524 
{reversed  on  other  grounds  8  N.  Y.  107). 

A  reassignment  of  the  term  to  the  lessee 
without  his  knowledge,  consent  or  accept- 
ance, does  not  relieve  the  assignee  of  hits 
liability  to  pay  the  rents  reserved.  Beattie 
V.  Parrott  Silver,  etc.  Co.  7  Mont.  320,  17 
Pac.  451. 

However,  in  Taylor  v.  Shum,  1  B.  &  P.  21. 
4  Rev.  Rep.  759,  15  Eng.  Rul.  Cas.  603,  it 
was  held  that  where  assignees  do  not  continue 
in  possession  of  leased  premises  they  have  the 
right  to  divest  themselves  of  their  interest  in 
the  premises  by  the  mere  form  of  an  assign- 
ment although  the  person  to  whom  they  as- 
sign neither  takes  possession  nor  receives  the 
lease. 


KANAWHA-GAULEY  COAL,  ETC.  CO.  v.  SHARP. 

73   W.   Va,  i^. 
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(9)   Assignment  Presumed  from  Fact  of  Pos- 
session. 

When  a  person  is  in  possession  of  leased 
premises  under  the  lessee,  the  law  presumes 
that  the  lease  has  been  assigned  to  him,  and 
in  the  absence  of  other  proof  he  is  liable  as 
assignee  of  the  term. 

MifMiBBoia. — Dickinson  Co.  v.  Fitter  ling,  69 
Minn.  162,  71  N.  W.  1030;  Weide  v.  St. 
Paul  Boom  Co.  92  Minn.  76,  99  N.  W.  421. 

MisBowri. — Ebling  v.  Fuylein,  2  Mo.  App. 
252 ;  Ecker  v.  Chicago,  etc.  R.  Co.  8  Mo.  App. 
223.  See  also  Guinzburg  v.  Claude,  28  Mo. 
App.  2.58. 

A>»r  Hampshire. — Adams  v.  French,  2  N. 
H.  387;  Dartmouth  College  v.  Clough,  8 
N.  H.  22.  Compare  Austin  v.  Thomson,  45  N. 
H.  113  (occupation  under  tenant  at  will  no 
presumption ) . 

New  York. — Carter  v.  Hemmett,  12  Barb. 
253;  Welsh  v.  Schuyler,  6  Daly  412;  Kernoch- 
an  V.  Whiting,  10  Super.  Ct.  490;  Kain  v. 
Hoxie,  2  Hilt.  311;  Durando  v.  Wyman,  2 
Sandf.  597;  Williams  v.  Woodard,  2  Wend. 
487;  Provost  v.  Calder,  2  Wend.  517;  Lansing 
V.  Van  Alstyne,  2  Wend.  561;  Bedford  v. 
Terhune,  30  N.  Y.  453,  86  Am.  Dec.  394; 
Frank  v.  New  York,  etc.  R.  Co.  122  N.  Y.  197, 
25  N.  E.  332;  Benoliel  v.  New  York,  etc. 
Brewing  Co.  144  App.  Div.  651,  129  N.  Y.  S. 
G06;  Reynolds  v.  Lawton,  55  Hun  603  mem. 
28  N.  Y.  St.  Rep.  670;  Day  v.  Greenebaum,  82 
Hun  533,  31  N.  Y.  S.  610 ;  Foster  v.  Oldham, 
8  Misc.  331,  28  N.  Y.  S.  559;  Kernochan  v. 
Whiting,  42  Super.  Ct.  490;  Armstrong 
V.  Wheeler,  9  Cow.  88.  See  also  Wright  v. 
Kelley,  4  Lans.  57;  Mason  v.  Breslin,  40 
How.  Pr.  438,  2  Sweeny  386,  9  Abb.  Pr.  N.  S. 
427. 

Rhode  Island. — Washington  Real  Estate  Co. 
V.  Roger  Williams  Silver  Co.  25  R.  I.  483,  56 
Atl.  686. 

South  Caroliwi, — See  Bowdre  v.  Hampton, 
6  Rich.  L.  208. 

Wisconsin. — Cross  v.  Upson,  17  Wis.  618; 
U'ittman  v.  Milwaukee,  etc.  R.  Co.  51  Wis. 
89,  8  N.  W.  6.  See  also  De  Pere  Co.  v.  Rey- 
uen,  65  Wis.  271,  22  N.  W.  761,  27  N.  W. 
155. 

Thus  in  Washington  Real  Estate  Co.  v. 
Roger  Williams  Silver  Co.  25  R.  I.  483,  56 
Atl.  686,  the  court  said:  "Tlie  rule  is  well 
settled  that  when  a  party  is  found  in  the 
possession  of  leased  premises,  having  suc- 
ceeded to  the  tenant's  occupation,  without  the 
knowledge  or  consent  of  the  landlord,  he  is 
presumed  to  have  taken  an  assignment  of  the 
lease;  but  this  presumption  is  prima  facie 
only,  and  the  party  may  show  that  he  is  a 
subtenant  or  merely  a  licensee  of  the  tenant, 
and  so  not  bound  by  the  terms  of  the  lease." 
In  Wittman  v.  Milwaukee,  etc.  R.  Co.  51 
Wis.  89,  8  N.  W.  6,  it  appeared  that  the  de- 


fendant entered  in  possession  of  land  as  pur- 
chaser of  the  property  of  a  corporation  at 
foreclosure  sale.  The  old  corporation  had  oc- 
cupied the  land  of  the  plaintiff  with  the  lat- 
ter's  assent.  In  speaking  of  the  liability  uf 
the  defendant  in  an  action  for  use  and  occu- 
pation of  the  premises,  the  court  said:  "The 
present  defendant,  having  come  into  posses- 
sion by  purchase  from  the  old  corporation, 
must  be  presumed  to  know  that  as  to  the  pos- 
session of  this  lot  the  old  corporation  was  in 
as  tenant  of  the  plaintiff,  and  when  tiiey  took 
the  possession  thereof  from  such  tenant  tliey 
did  so  as  tenant  also  of  the  plaintiff.  Tiiey 
cannot,  therefore,  dispute  the  title  of  the 
plaintiff,  nor  can  they  allege  that  they  are 
holding  in  hostility  to  his  title,  without 
showing  affirmatively  that  the  plaintiff's  title 
has  terminated,  or  that  they  in  fact  took  and 
held  the  possession  in  hostility  to  the  plain- 
tiff's right.  The  law  treats  the  present  de- 
fendant as  the  assignee  of  the  old  corporation. 
If  the  old  corporation  w^as  in  possession  as 
the  tenant  at  will  of  the  plaintiff,  or  as 
tenant  from  year  to  year,  the  present  cor- 
poration is  presumed  to  be  in  possession  as 
the  assignee  of  such  tenant,  and  holds  under 
the  same  tenancy  until  it  is  in  some  way 
terminated.  .  .  .  The  assignee  of  the 
tenant  is  liable  to  the  landlord  for  the  rent 
stipulated  for  in  the  lease,  if  any  particular 
sum  be  agreed  upon.  And  when  the  tenant  is 
in  without  any  agreement  as  to  the  amount 
of  rent  he  shall  pay,  the  plaintiff  can  recover 
under  the  statute,  in  an  action  for  use  and 
occupation,  what  the  use  of  the  premises  is 
reasonably  worth." 

Tlie  fact  that  the  original  lease  contains  a 
condition  of  forfeiture  in  case  of  an  assign- 
ment without  the  consent  of  the  lessor  does 
not  alter  the  rule.  Dickinson  Co.  v.  Fitter- 
ling,  69  Minn.  162,  71  N.  W.  1030.  See  also 
Cross  V.  Upson,  17  Wis.  618.  Tlius  in  Dick- 
inson Co.  V.  Fitterling,  supra,  the  court  said : 
"The  fact  that  such  an  assignment  will  forfeit 
the  lease  is  a  strong  motive  for  concealing 
the  fact  of  assignment  and  the  character  of 
the  possession  of  the  assignee.  Then  the  ex- 
istence of  such  a  condition  of  forfeiture  in  the 
lease  is,  if  anything,  an  additional  reason  why 
such  a  third  party  in  possession  should  be 
presumed  to  be  an  assignee  of  the  lessee,  and 
compelled  to  explain  the  character  of  his 
lx>sses8ion.''  However,  a  contrary  rule  was 
laid  down  by  the  court  in  Dey  v.  Greenebaum, 
82  Hun  533,  31  N.  Y.  S.  610,  wherein  it  was 
said:  ^'The  lease  prohibits  an  assignment  or 
underletting,  and  since  the  presumption  is 
that  the  defendant  occupied  lawfully  .  .  . 
it  would  seem  to  be  proper  to  assume,  in  the 
absence  of  evidence  to  the  contrary,  that  he 
occupied  under  both  tenants  in  common  pur- 
suant to  a  license."  And  see  Kernochan  v. 
Whiting,  10  Super.  Ct.   (N.  Y.)  490. 


812 


CITE  THIS  VOL.  ANN..  CAS.  1916E. 


However^  the  alleged  assignee  is  entitled  to 
prove  the  character  of  his  holding  and  that 
he  is  not  in  fact,  an  assignee  of  the  lease. 
Dickinson  Co.  v.  Fitterling,  69  Minn,  162,  71 
N.  W.  1030;  Ebling  v.  Fuylein,  2  Mo.  App. 
252 ;  Ecker  v.  Chicago,  etc.  R.  Co.  8  Mo.  App, 
223;  Dartmouth  College  v.  Clough,  8  N.  H. 
22;  Benoliel  v.  New  York,  etc.  Brewing  Co. 
144  App.  Div.  651,  129  N.  Y.  S.  606;  Rey- 
nolds V.  Lawton,  55  Hun  603  mem.  28  N. 
Y.  St.  Rep.  670;  Dey  v.  Greenebaum,  82  Hun 
553,  31  N.  Y.  S.  610;  Williams  v.  Woodard,  2 
Wend.  (N.  Y.)  487;  Quakenboss  v.  Clarke,  12 
Wend.  (N.  Y.)  555;  Welsh  v.  Schuyler,  6 
Daly  (K.  Y.)  412;  Mason  v.  Breslin,  40 
How.  Pr.  (N.  Y.)  436,  2  Sweeny  386,  9  Abb. 
Pr.  N.  S.  427;  Durando  v.  Wyman,  2  Sandf. 
(N.  Y.)  597;  Kain  v.  Hoxie,  2  Hilt.  (N.  Y.) 
311;  Washington  Real  Estate  Co.  v.  Roger 
Williams  Silver  Co.  25  R.  I.  483,  56  Atl. 
686;  Cross  v.  Upson,  17  Wis.  618;  Mariner 
V.  Crocker,  18  Wis.  251.  See  also  Bowdre  v. 
Hampton,  6  Rich.  L.  (S.  C.)  208.  Thus  in 
Kbling  y.  Fuylein,  2  Mo.  App.  252,  it  w^as 
.said :  '^lliough  it  should  be  held  that  defend- 
ant, being  found  in  possession  by  the  owner 
who  had  given  a  written  lease  to  a  third 
person,  was  bound  to  explain  his  possession, 
and,  in  the  absence  of  any  such  explanation, 
incurred  a  prima  facie  liability  as  assignee 
of  the  lease,  yet  it  is  always  open  to  a  tenant 
to  prove  the  character  of  his  tenancy,  and 
that  he  is  not  in  fact  in  as  assignee  of  a 
lease."  And  in  Mariner  v.  Crocker,  18  Wis. 
251,  wherein  it  appeared  that  the  defendant 
entered  into  possession  of  leased  premises  as 
a  receiver  under  an  order  of  the  court  and 
had  not  been  informed  of  the  lease  until 
the  rent  was  demanded  of  him  by  the 
lessors,  it  was  held  that  those  facts  overcame 
the  presumption  arising  from  possession  that 
the  occupant  was  holding  as  an  assignee  of 
i,he  term.  In  Reynolds  v.  Lawton,  55  Hun 
603  mem.  28  N.  Y.  St.  Rep.  670,  it  was  held 
that  the  refusal  to  permit  the  defendant  to 
answer  a  question  showing  that  he  did  not 
hold  as  an  assignee  was  reversible  error. 

The  presumption  may  be  rebutted  by  proof 
of  the  fact  that  no  assignment  of  the  term 
was  ever  made.  Ebling  v.  Fuylein,  2  Mo. 
App.  252;  Welsh  v.  Schuyler,  6  Dalv  (N.  Y.) 
412;  Kain  v.  Hoxie,  2  Hilt.  (N.  *Y.)  311; 
Mason  v.  Breslin,  40  How.  Pr.  (N.  Y.)  436, 
2  Sweeny  386,  9  Abb.  Pr.  N.  S.  427 :  Quaken- 
boss  V.  Clarke,  12  Wend.  (N.  Y.)  555;  Beno- 
liel v.  New  York,  etc.  Brewing  Co.  144  App. 
Div.  651,  129  N.  Y.  S.  606;  Cross  v.  Upson, 
17  Wis.  618;  Mariner  v.  Crocker,  18  Wis. 
251.  See  also  Bowdre  v.  Hampton,  6  Rich. 
U  (S.  C.)  208.  Proof  that  the  party  is  in 
possession  of  the  premises  as  a  subtenant  will 
also  defeat  the  presumption  that  he  holds  as 
assignee.  Dartmouth  College  v.  Clough,  8  N. 
H.  22:  Kain  v.  Hoxie,  2  Hilt.   (N.  Y)   311; 


Williams  v.  Woodard,  2  Wend.  (N.  Y.)  487. 
See  also  Washington  Real  Estate  Co.  v. 
Roger  Williams  Co.  25  R.  I.  483,  56  Atl. 
686;  Ecker  v.  Chicago,  etc.  R.  Co.  8  Mo.  App. 
223;  Dey  v.  Greenebaum,  82  Hun  533,  31  N. 
Y.  S.  610.  Likewise  the  fact  that  the  party 
sought  to  be  charged  as  an  assignee  is  in 
possession  as  licensee  under  the  original  lease 
may  be  shown  to  rebut  the  presumption. 
Washington  Real  Estate  Co.  v.  Roger  Wil- 
liams Silver  Co.  25  R.  I.  483,  56  Atl.  686; 
Dey  V.  Greenebaum,  82  Hun  533,  31  N.  Y.  S. 
610;  Kain  v.  Hoxie,  2  Hilt.  (N.  Y.)  311. 
Proof  that  the  term  created  by  the  lease  de- 
clared on  had  expired  before  the  defendant 
entered  will  also  be  sufficient  to  rebut  the 
presumption  that  he  is  in  possession  aa  as- 
signee of  the  lease.  Williams  v.  Woodard* 
2  Wend.  (N.  Y.)  487.  See  also  Ecker  ▼. 
Chicago,  etc.  R.  Co.  8  Mo.  App.  223.  And  in 
Durando  v.  Wyman,  2  Sandf.  (N.  Y.)  697. 
the  court  held  that  the  presumption  waa  re> 
butted  by  proof  that  the  lessor  received  a 
surrender  of  the  term  from  the  lessee  while 
the  defendant  was  ^n  possession. 

(10)   Liability  of  Equitable  Aaaignee. 

An  equitable  assignee  of  a  lease  who  has 
entered  as  such  into  possession  and  occupied 
the  demised  premises  is  liable  for  the  pay- 
ment of  rent  accruing  during  his  occupancy. 
Astor  V.  Lent,  6  Bosw.  (N.  Y.)  612;  Grauer 
V.  Rudinsky,  111  N.  Y.  S.  530;  Rotlischild  v. 
Hudson,  8*0hio  Dec.  (Reprint)  259,  6  Cine, 
L.  Bui.  752;  Berry  v.  McMullen,  17  Serg.  & 
R.  (Pa.)  84.  See  also  Fontaine  v.  Schulen- 
burg,  etc.  Lumber  Co.  109  Mo.  55,  18  S.  W. 
1147,  32  Am.  St.  Rep.  648;  Carter  v.  Ham- 
mett,  12  Barb.  (N.  Y.)  253;  Astor  v. 
L'Amoreux,  4  Sandf.  524  {reversed  on  other 
grounds  8  N.  Y.  107)  ;  Mead  v.  Madden,  85 
App.  Div.  10,  82  N.  Y.  S.  900.  However,  in 
Mason  v.  Breslin,  40  How.  Pr.  436,  2  Sweeny 
386,  9  Abb.  Pr.  N.  S.  427,  the  court  held  that 
where  an  action  for  rents  is  based  on  a  w^rit- 
ten  instrument,  the  plaintiff  cannot  travel 
outside  of  it,  or  contradict  or  alter  it  by  parol 
proof  and  consequently  cannot  recover  against 
a  party  not  named  in  the  writing,  such  as 
an  equitable  assignee. 

In  England  it  has  been  held  that  until  an 
assignment  is  actually  executed,  the  parties 
who  have  contracted  with  the  original  lessee 
for  an  assignment,  and  on  the  faith  of  the 
contract  had  entered  into  possession  and  en- 
joyment, are  not  liable  on  the  lessee's  cove- 
nants for  rent  accruing  due  or  for  breaches 
of  covenant  committed  while  they  are  in 
possession  as  equitable  assignees.  Cox  v. 
Bishop,  8  De  G.  M.  &  G.  815,  26  L.  J.  Ch. 
389,  3  Jur.  N.  8.  499,  6  W.  R.  437.  The  fore- 
going rule  has  been  quoted  with  approval  by 
the  Canadian  courts.    See  Magrath  v.  Todd, 
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26  U.  C.  Q.  B.  87;  Herring  v.  Wilson,  4  Ont. 
Rep.  607.  However,  in  Electric  Tel.  Co.  y. 
Moore,  2  F.  &  F.  (Fng.)  363,  it  was  held 
that  where  an  aasignment  of  a  lease  was  not 
executed  by  all  of  the  lessees  but  the  two 
proposed  assignees  had  executed  the  same 
and  one  had  entered  on  the  premises  with 
the  consent  of  the  other  they  were  liable  in 
an  action  for  use  and  occupation  as  assignees 
of  the  lease.  And  in  Magrath  v.  Todd,  26 
U.  C.  Q.  B.  87,  the  court  said:  "The  assignee 
who  takes  the  estate  is,  we  apprehend,  by 
his  acceptance  of  the  assignment,  though  he 
has  not  executed  it,  subject  to  and  bound  to 
]>erform  the  lessee's  covenants  which  are  an- 
nexed to  the  estate,  and  he  may  even  be  sued 
upon  them  before  he  has  taken  actual  pos- 
session." 

One  who  asserts  to  the  lessor  of  premises 
that  he  is  an  assignee  of  the  lease,  and  ex- 
ercises a  control  over  the  leased  property,  as 
by  collecting  the  rents  of  the  subtenants, 
is  thereafter  estopped  to  deny  his  liability  as 
an  assignee.  Ireland  v.  Hall,  148  App.  Div. 
833,  133  N.  Y.  S.  677. 

Where  a  person  goes  into  possession  of 
property  under  a  contract  with  a  tenant  and 
expressly  agrees  to  pay  the  rental  money  to 
the  original  lessor,  he  is  liable  for  the  rent  to 
the  lessor;  the  latter's  action  being  main- 
tained on  the  theory  of  a  promise  made  to 
another  for  his  beneflt.  Foucar  v.  Hoi  berg, 
85  Ark.  59,  107  S.  W.  172;  McConnell  v.  Gen- 
eral Roofing  Mfg.  Co.  187  111.  App.  99. 

However,  a  person  in  possession  of  prem- 
ises under  a  contract  with  the  lessee  cannot 
be  held  liable  for  the  rent  to  the  owner,  as 
assignee  of  the  lease,  where  it  appears  that 
he  has  refused  to  accept  an  assignment  and 
never  agreed  to  be  bound  by  the  terms  of  the 
lessee's  agreement  with  the  landlord.  Hamil- 
ton y.  House,  6  Ala.  App.  86,  60  So.  429. 


(11)   Liability  of  Assignee  under  Verbal 
Assignment  Void  under  Statute  of  Frauds. 

An  assignee  of  a  lease  who  occupies  leased 
premises  under  a  verbal  assignment  void 
under  the  statute  of  frauds  is  liable  to  the 
lessor  for  the  rent  of  the  premises  during  the 
period  he  is  in  possession.  Webster  v.  Nich- 
ols, 104  111.  160.  See  also  Chicago  Attach- 
ment Co.  v.  Davis  Sewing  Mach.  Co.  142 
111.  171,  31  N.  E.  438,  16  L.R. A.  754 ;  Sanders 
V.  Partridge,  108  Mass.  556.  In  Carter  y. 
Hammett,  12  Barb.  (N.  Y.)  253,  the  court 
said :  "The  occupant  being  thus  in  possession, 
in  a  way  that  the  landlord  cannot  disturb, 
and  having  all  the  benefits  of  an  actual  as- 
signee, is  estopped  from  setting  up  that  he 
is  assigpfiee  only  by  parol  agreement  and  not 
by  a  valid  written  instrument.  But  if  he 
is    in    only    as   undertenant,    he   may    show 


that  fact."  And  see  to  the  uame  effect  Mead 
y.  Madden,  85  App.  Div.  10,  82  N.  Y.  S.  900. 

Likewise  where  a  person  takes  possession 
of  leased  premises  under  a  verbal  agreement 
with  the  tenant  and  agrees  to  pay  the  rent 
to  the  lessor,  he  is  liable  for  the  rents  subse- 
quently accruing  even  though  the  agreement 
is  void  under  the  statute  of  frauds.  Baker 
V.  J.  Maier,  etc.  Brewery,  140  Cal.  530,  74 
Pac.  22;  Livingston  County  Telephone  Co.  v. 
Herzberg,  118  111.  App.  599  ;•  Marks  v.  Chumos, 
82  Kan.  562,  109  Pac.  397;  Dewey  v.  Payne, 
19  Neb.  540,  26  N.  W.  248. 

An  assignee  of  a  lease  under  a  verbal  as- 
signment void  under  the  statute  of  frauds  is 
not  liable  in  an  action  at  law  for  the  rent 
of  the  premises  during  the  entire  period  but 
only  for  the  time  he  was  in  possession.  Chi- 
cago Attachment  Co.  v.  Davis  Sewing  Mach. 
Co.  142  111.  171,  31  N.  E.  438,  15  L.R.A. 
754;  Nally  v  Reading,  107  Mo.  350,  17  S.  W. 
978. 

In  Tyler  v.  Stapleton,  reported  in  full,  post, 
this  volume,  at  page  837,  it  was  held  that  an 
assignment  of  a  lease  although  void  under 
the  statute  of  frauds  may  be  relieved!  from 
its  operation  by  the  doctrine  of  part  per- 
formance. So  where  an  assignee  enters  into 
possession  of  leased  premises  under  such  an 
assignment  and  attorns  to  the  lessor,  the 
assignment  is  thereafter  binding  on  him,  and 
the  statute  cannot  be  effective  as  a  defense. 
See  to  the  same  effect.  Baker  v.  J.  Maier, 
etc.  Brewery,  140  Cal.  530,  74  Pac.  22;  Dewey 
V.  Payne,  19  Neb.  540,  26  N.  W.  248;  Ed- 
wards V.  Spalding,  20  Mont.  54,  49  Pac.  443. 
See  also  Grant  v.  Ramsey,  7  Ohio  St.  358; 
Browder  v.  Phinney,  30  Wash.  264,  70  Pac. 
264.    Compare  Durand  y.  Curtis,  57  N.  Y.  7. 

(12)   Quasi  or  Constructive  Assignea 

(a)  Introductory. 

In  the  present  subdivision  of  this  note 
various  decisions  are  treated  wherein  the 
personal  liability  of  a  receiver,  executor  or 
administrator,  mortgagee,  assignee  for  the 
benefit  of  creditors,  assignee  or  trustee  in 
Iwnkruptcy,  and  the  like,  is  considered  on  the 
principle  that  he  is  in  law  an  assignee  of- a 
leasehold  interest.  The  treatment  is  con- 
fined strictly  to  decisions  involving  that  view ; 
no  attempt  being  made  to  discuss  their  gen- 
eral liability  in  regard  to  leasehold  estates. 

(b)  Mortgagee. 

In  those  jurisdictions  wherein  the  title  to 
property  passes  by  a  mortgage,  the  mortgaf;ee 
of  a  term,  whether  or  not  he  takes  actual 
possession  of  the  premises,  is  liable  under  the 
covenants  for  the  payment  of  the  rent  as  an 
assignee  of  the  lease.  Williams  v.  Bosanquet, 
1  Brod.  k  B.  238,  6  E.  C.  L.  72,  3  Moo.  C.  PI. 
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600,  21  Rev.  Rep.  585;  Burton  v.  Barclay,  7 
Bing.  745,  20  E.  C.  L.  315,  5  M.  &  P.  785,  9 
L.  J.  C.  PL  231;  Stone  v.  Evans,  Peake  Add. 
Cas.  (Eng.)  94;  Pilkington  v.  Shaller,  2 
Vern.  (Eng.)  374;  Todd  v.  Cameron,  2  U.  C. 
Err.  &  App.  434,  affirming  22  U.  C.  Q.  B. 
390;  Jones  v.  Todd,  22  U.  C.  Q.  B.  37; 
Magratli  v.  Todd,  26  U.  C.  Q.  B.  87 ;  Mayhew 
V.  Hardesty,  8  Md.  479;  Abrahams  v.  Tappe, 
60  Md.  317;  McMurphy  v.  Minot,  4  N.  H.  251, 
questioned  in  Lord  v.  Ferguson,  9  N.  H.  380. 
And  see  Gibbs  v.  Didier,  reported  in  full,  post, 
this  volume,  at  page  833  (by  the  terms  of  the 
mortgage  title  vested  after  forfeiture).  See 
also  Haig  v.  Homan,  4  Bligh.  N.  S.  (Eng.) 
380;  Flight  v.  Bentley,  7  Sim.  149,  58  Eng. 
Rep.  (Reprint)  793,  4'l.  J.  Ch.  262;  Sparke« 
v.  Smith,  2  Vern.  (Eng.)  275.  Compare 
Eaton  V.  Jaques,  2  Dougl.  (Eng.)  465.  Thus 
in  Williams  v.  Bosanquet,  supra,  Dallas,  C. 
J.,  in  passing  on  the  liability  of  an  assignee 
of  a  lease  by  way  of  mortgage,  who  had  not 
actually  entered  into  possession  of  the  prem- 
ises, said:  "The  assignment  of  a  lease  for 
the  whole  term,  whether  absolute,  or  sub- 
ject to  a  proviso  for  reassignment  in  a  cer- 
tain event,  is,  as  far  as  concerns  the  interest, 
to  be  transferred  precisely  the  same;  and  the 
assignment,  as  in  the  present  case,  is  of  all 
the  right,  title,  and  interest  of  the  assignor 
in  the  lease  assigned.  So  completely  does 
the  interest  pass  from  the  one,  and  vest  in 
the  other,  that  there  is  a  covenant  to  re- 
assign when  the  money  shall  be  repaid.  The 
whole  interest  is  therefore  assigned,  and  the 
whole  is  to  be  reassigned.  It  vests  then  ab- 
solutely, till  such  reassignment,  in  the  party 
who  is  to  reassign;  and  is  not  less  absolute, 
because,  by  agreement  between  the  immediate 
parties  to  which  the  lessor  is  no  party,  the 
assignor  may,  in  an  event  which  may  or  may 
not  happen,  entitle  himself  to  a  reconvey- 
ance by  the  money  being  repaid.  In  the  in- 
termediate time,  or  till  such  reassignment, 
the  assignee  stands  in  the  situation  of  the 
assignor,  and  is,  as  against  the  leaaor,  sub- 
ject to  all  the  liabilities  created  by  the  lease ; 
and,  if  the  one  were  liable  without  entry 
and  possession,  the  other  is  equally  so;  and^ 
that  the  former  would  be  liable,  has,  I  con- 
ceive, been  fullv  shown." 

A  fortiori,  in  such  jurisdictions  if  an  as- 
signee of  a  leasehold  interest  by  way  of  mort- 
gage enters  into  possession  of  the  premises  he 
is  liable  under  the  covenants  for  the  payment 
of  rent.  Traherne  v.  Sadleir,  5  Bro.  P.  C. 
(Toml.  ed.)  (Eng.)  179;  Trustees  of  Dona- 
tions V.  Streeter,  64  N.  H.  106,  5  Atl.  845. 
See  also  Valliant  v.  Doderaede,  2  Atk.  546, 
26  Eng.  Rep.  (Reprint)  728. 

But  a  mere  pledgee  of  a  lease  to  secure  a 
sum  of  money  due  him  from  the  lessee  can- 
not  be  compelled  by  the  lessor  to  take  an 
assignment  of  the  term.     Moore  v.  Greg,  2 


Phil.  (Eng.)  717,  8  L.  J.  Ch.  15,  12  Jur. 
952;  Moores  v.  Choat,  8  Sim.  (Eng.)  508,  8 
L.  J.  Ch.  128,  3  Jur.  220;  Robinson  v.  Roeher, 
1  Y.  &  C.  Ch.  7.  Compare  Flight  v.  Bentley, 
7  Sim.  149,  58  Eng.  Rep.  (Reprint)  793, *4 
L.  J.  Ch.  262  (dissapproved  in  the  latei 
cases) . 

Where  an  assignment  of  a  leasehold  inter- 
est by  way  of  mortgage  reserves  one  day  of 
the  term  to  the  mortgagor,  the  residue  of  the 
term  does  not  vest  in  the  mortgagee  so  as 
to  render  him  liable  as  an  assignee  of  the 
lease,  even  though  he  has  taken  possession 
of  the  premises.  Pilkington  v.  Shaller,  2 
Vern.  (Eng.)  374;  Jameson  v.  London,  etc. 
Loan,  etc.  Co.  23  Ont.  App.  602,  27  Can.  Sup. 
Ct.  435.  Likewise  a  mortgagee  in  possession 
of  leased  premises  under  an  assignee  of  the 
same  is  not  liable  in  an  action  brought  to 
indemnify  the  lessee  for  a  payment  of  rent 
to  the  lessor  which  accrued  while  the  mort- 
gagee was  in  possession,  where  it  appears  that 
the  assignment  by  way  of  mortgage  under 
which  the  mortgagee  entered  reserved  the  last 
day  of  the  term  to  the  mortgagor.  Between 
the  lessee  and  mortgagee  there  exists  neither 
privity  of  contract  or  estate,  the  possession 
being  considered  that  of  an  undertenant. 
Bonner  v.  Tottenhan,  etc.  Permanent  Invest. 
Bldg.  Soc.   [1899]   1  Q.  B.   (Eng.)   161. 

An  assignee  by  way  of  mortgage  of  an 
agreement  to  lease  for  a  period  of  fifteen 
years,  which  is  not  under  seal,  cannot  be 
held  liable  as  an  assignee  of  the  term  unless 
he  enters  into  possession,  as  the  original 
lease  being  for  a  term  longer  than  three 
years  is  void  under  the  statute  of  frauds  and 
no  privity  of  estate  can  be  created  thereunder 
without  possession.  Purchase  v.  Lichfield 
Brewery  Co.  [1915]  1  K.  B.  (Eng.)  184,  111 
L.  T.  N.  S.  1105,  84  L.  J.  K.  B.  742. 

A  mortgagee  cannot  be  held  liable  as  an 
assignee  of  the  term  if  the  mortgage  has  not 
been  properly  acknowledged  and  recorded,  as 
no  interest  passes  until  it  is  duly  reoorded. 
Lester  v.  Hardesty,  29  Md.  50. 

In  some  jurisdictions  wherein  a  mortgagi* 
is  considered  as  a  mere  security  for  a  debt, 
and  no  title  passes,  the  mortgagee  of  a  term 
even  though  he  takes  posoetnion  of  iJie  prem- 
ises is  not  liable  for  the  rent  to  the  lessor  as 
an  assignee  of  the  tenant.  Johnson  v.  Sher- 
man, 15  Gal.  287,  76  Am.  Dec.  481;  Cargill 
v.  Thompson,  57  Minn.  534,  59  N.  W.  638. 
See  also  Engels  v.  McKinley,  5  Cal.  153. 

In  other  jurisdictions  although  the  mort- 
gage is  regarded  as  a  mere  security  the 
courts  have  laid  down  the  rule  that  tlie  mort- 
gagee of  a  lease  is  not  liable  unless  he  take> 
actual  possession  of  the  leased  premises. 
Childs  v.  Clark,  3  Barb.  Ch.  (N.  Y.)  52,  40 
Am.  Dec.  164;  Astor  v.  Miller,  2  Paige  (N. 
Y.)  68  {ret>ersed  on  other  grounds  5  Wend. 
603);   Walton  v.  Cronly,  14  Wend.    (N.  Y.i 
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434;  Wetherell  v.  Hamilton,  15  Pa.  St.  195. 
See  also  Sibley  v.  Walton,  2  Ohio  Cir.  Ct. 
60,  1  Ohio  Cir.  Dec.  367.  Likewise  an  as- 
signee of  a  lease  as  security  for  a  debt  is  not 
liable  for  the  rent  of  the  property  where  he 
does  not  take  possession  of  the  premises. 
McKee  v.  Angelrodt,  16  Mo.  283;  Levy  v. 
I^ng  Island  Brewery,  26  Misc.  410,  56  X.  Y. 
S.  242.  Thus  in  McKee  v.  Angelrodt,  supra, 
the  court  said:  "In  the  case  before  us,  the 
lease  was  assigned  by  way  of  mortgage;  it 
was  a  mere  security  for  the  payment  of 
money.  The  assignee  never  took  possession; 
it  never  entered  into  the  heads  of  the  as- 
signees that  the  mortgage  to  them,  in  order 
to  secure  the  money  due  to  them,  made  them 
liable  to  pay  the  rent  under  the  lease.  We 
hold,  therefore,  that  possession  in  the  as- 
signee is  necessary  in  order  to  create  a  lia- 
bility to  payment;  that  the  assignee  must  be 
in  a  situation  to  receive  the  benefits  before 
he  can  be  made  to  suffer  the  burden.  Pos- 
session is  the  mother  of  his  liability." 

However,  in  the  latter  jurisdictions  the  as- 
signee of  a  lease  as  security  for  a  debt  is 
liable  for  the  rent  reserved  under  the  lease 
while  he  is  in  possession  of  the  premises  as 
a  privity  of  estate  is  thereby  created.  Olcese 
V.  Val  Blatz  Brewing  Co.  144  111.  App.  597; 
Knox  V.  Bailey,  4  Mo.  App.  581;  Talley  v. 
James  Everand's  Breweries,  116  N.  Y.  S.  657 ; 
Cockrell  v.  Houston  Packing  Co.  105  Tex.  283, 
147  S.  W.  1145.  Thus  in  the  case  last  cited 
the  court  said:  "The  mortgagee  of  a  lease 
who  takes  possession  of  the  leased  premises 
is  in  the  attitude  of  an  assignee  of  such  lease 
and  is  therefore  liable  to  the  landlord  for 
the  rent.  It  seems  to  be  a  well-settled  rule 
applicable  to  our  law  that  the  mortgagee  of 
a  lease  not  in  possession  of  the  leased  prop- 
erty cannot  be  considered  as  an  assignee, 
but  if  he  takes  possession  of  the  leased  prem- 
ises he  1)ecomes  in  law  the  assignee  of  the 
lease  and  is  liable  for  the  rents  to  the  land- 
lord.'* However,  in  Tallman  v.  Bresler,  65 
Barb.  369,  affirmed  56  N.  Y.  635,  it  was  held 
that  entering  on  the  premises  for  the  purpose 
of  making  repairs  is  not  such  possession  as 
to  render  the  mortgagee  liable. 

(c)   Assignee  for  Benefit  of  Creditors. 

The  mere  acceptance  of  an  assignment  for 
the  benefit  of  creditors  does  not  render  the 
assignee  liable  for  the  rents  reserved  as  the 
assignee  of  a  lease  held  by  his  assignor. 
There  must  be  an  acceptance  of  the  term  or 
some  act  indicating  an  intention  to  accept  it. 
Smith  v.  Ingram,  90  Ala.  529,  8  So.  144; 
Smith  v.  Goodman,  149  HI.  75,  36  N.  E.  621; 
Rand  v.  Francis,  168  111.  444,  48  N.  E.  169; 
Boyce  v.  Bakewell,  37  Mo.  492 ;  Lewis  v.  Burr, 
8  Bosw.  (N.  Y.)  140;  Dennistoun  r.  Hubbell, 


Va.  k^i. 

10  Bosw.  (N.  Y.)  155;  Johnston  v.  Merritt, 
10  Daly  (N.  Y.)  308;  Journeay  v.  Brackley, 
1  Hilt^  (N.  Y.)  447;  Judd  v.  Bennett,  28 
Misc.  558,  59  N.  Y.  S.  624;  Wilder  v.  Mc- 
Donald, 63  Ohio  St.  383,  59  N.  E.  106;  Pratt 
v.  Levan,  1  Miles  (Pa.)  358;  In  re  Wein- 
mann,  164  Pa.  St.  405,  30  Atl.  389.  See  also 
Wales  V.  Chase,  139  Mass.  538,  2  N.  E.  109. 
In  Smith  v.  Goodman,  supra,  the  court  said: 
**There  is  not  entire  uniformity  of  decisions 
as  to  when  the  assignee  will  be  held  to  have 
accepted  the  lease  and  bound  himself  to  per- 
form its  covenants,  and  no  general  rule  can 
be  laid  down  as  to  the  effect  of  specific  acts 
of  the  assignee  in  determining  whether  there 
has  been  an  election  to  take  the  leasehold  as 
a -part  of  the  assigned  property.  An  examina- 
tion of  the  adjudged  cases  is  valuable  only 
as  fixing  the  general  principle  by  which  the 
case  is  to  be  governed,  which  would  seem  to 
be,  that  the  assignee  will  not  be  held  to  have 
accepted  the  lease,  unless  it  be  shown  that  he 
has  done  so  expressly,  or,  by  unequivocal  acts 
inconsistent  with  the  right  of  entry  by  the 
landlord,  has  indicated  an  election  to  appro- 
priate the  leasehold  estate."  Thus  in  Lewis 
V.  Burr,  8  Bosw.  (N.  Y.)  140,  the  assignee 
was  held  not  to  be  liable  under  the  covenants 
of  the  lease,  it  appearing  that  the  lease  waw 
not  mentioned  iki  the  assignment  and  that 
he  had  been  in  possession  of  the  property 
only  for  the  purpose  of  making  an  inventory. 
And  in  Dennistoun  v.  Hubbell,  10  Bosw.  (N. 
Y.)  155,  the  assignee  was  held  not  to  be 
liable  under  the  lease  where  it  appeared  that 
he  had  collected  rents  from  various  under- 
tenants not  knowing  them  to  be  such,  the 
lease  not  having  been  mentioned  in  the  assign- 
ment. 

It  has  been  held  not  to  constitute  an  elec- 
tion for  the  full  term  where  the  assignee 
enters  on  leased  premises  merely  to  take 
possession  of  and  remove  the  goods  Iocate<l 
thereon,  Johnston  v.  Merritt,  10  Daly  (N. 
Y.)  308;  or  is  in  possession  for  only  six  days, 
Judd  V.  Bennett,  28  Misc.  558,  59  N.  Y.'s. 
624;  or  is  in  possession  for  eleven  days  for 
the  purpose  of  inventory  and  sale  and  pays 
the  rent  for  that  quarter,  Pratt  v.  Levan,  1 
Miles  (Pa.)  358;  or  takes  bare  possession  for 
the  purpose  of  disposing  of  the  assignor's 
stock.  In  re  Weinmann,  164  Pa.  St.  405,  .30 
Atl.  389. 

But  where  a  lessee  of  property  makes  a 
«»eneral  assignment  for  the  benefit  of  creditors* 
the  assignee  becomes  liable  for  the  rent  re- 
served in  the  lease  if  he  elects  to  accept  the 
term  or  exercises  such  control  over  the  prop- 
erty as  will  constitute  an  election.  Carter  v. 
W'arne,  4  C.  &  P.  191,  19  E.  C.  L.  336;  Lazier 
V.  Armstrong,  6  Ont.  W.  Rep.  506;  Donance 
V.  Jones,  27  Ala.  630;  Smith  v.  Ingiatn,  90 
Ala.  520,  8  So.  144;  Horwitz  v.  Davis.  10  Md. 
313:   Bovce  v.  Bakewell,  n  Mo.  402:    Astor 
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V.  Lent^  6  Boaw.  (N.  Y.)  612;  Morton  v, 
Pinckney,  8  Bosw.  (N.  Y.)  135;  Jones  v. 
Hausmann^  10  Bosw.  (N.  Y.)  168;  Cameron 
V.  Nash,  41  App.  Div.  532,  68  N.  Y. 
S.  643;  Thorns  v.  Header,  9  Ohio  Dec. 
490,  6  Ohio  N.  P.  242.  See  also  Peo- 
ple V.  German  Bank,  126  App.  Div.  231, 
IJO  N.  Y.  S.  291.  See  also  Morris  v.  Parker, 
1  Ashm.  (Pa.)  187.  And  this  is  true  even 
though  the  assignment  is  subsequently  de- 
clared to  be  void  aa  an  act  of  bankruptcy. 
Stein  V.  Pope  [1902]  1  K.  B.  (Eng.)  595,  71 
L.  J.  K.  B.  322,  86  L.  T.  N.  S.  283,  50  W.  R. 
374,  9  Manson  125;  Mead  v.  Madden,  85 
App.  Div.  10,  82  N.  Y.  S.  900. 

However,  an  assignee  for  the  benefit  of 
creditors  even  though  he  has  occupied  leased 
premises  for  a  certain  period  may  show  that 
he  has  never  accepted  an  assignment  of  the 
term,  in  which  case  the  lessor  cannot  collect 
from  him  under  the  terms  of  the  lease.  Bag- 
ley  v.  Freeman,  1  HUt.  (N.  Y.)  196. 

The  liability  of  an  assignee  who  has  taken 
possession  of  leased  property  is  limited  to 
the  rent  which  actually  accrues  while  he 
holds  the  leasehold  estate.  Young  v.  Peyser, 
3  Bosw.  (N.  Y.)  308;  Anderson  v.  Hamilton, 
16  Daly  (N.  Y.)  18;  Pilzemayer  v.  Walsh,  2 
City  Ct.  (N.  Y.)  244;  Walton  v.  Stafford, 
162  N.  Y.  558,  57  N.  E.  92.  In  Young  v. 
Peyser,  supra,  it  was  held  that  where  an 
assignee  for  the  benefit  of  creditors  entered 
the  leased  premises  of  his  assignor  during 
the  middle  of  a  quarter  and  continued  to  oc- 
cupy the  premises  until  the  rent  for  that 
quarter  became  due  he  was  liable  for  the 
rent  of  the  entire  quarter.  In  the  same  case 
it  appeared  that  he  continued  to  occupy  the 
premises  for  fourteen  days  over  the  quarter, 
and  for  that  period  he  was  held  not  to  be 
liable,  the  rent  being  payable  at  the  end  of 
the  quarter.  In  Anderson  v.  Hamilton,  supra, 
it  appeared  that  an  assignor  for  the  benefit  of 
creditors  was  lessee  of  certain  premises  un- 
der a  written  lease  requiring  payment  of 
rent  in  monthly  instalments  in  advance.  The 
assignment  was  made  on  January  5th  and 
the  assignee  took  possession  and  occupied 
the  premises  on  and  after  January  15th. 
The  action  was  instituted  by  the  lessor  to 
recover  the  rent  for  the  entire  month  of 
January  or  at  least  from  January  5th  the 
date  of  the  assignment.  The  court  held  that 
inasmuch  as  the  rent  was  due  and  payable  un- 
der the  terms  of  the  lease  on  the  1st  of  the 
month,  the  assignor  was  liable  therefor  and 
while  it  was  a  provable  claim  against  the 
estate,  the  assignee  could  not  be  held  liable. 
In  Pilzemayer  v.  Walsh,  2  City  Ct.  (N.  Y.) 
244,  it  was  said:  "Where  an  assignee  for 
tJic  benefit  of  creditors  is  by  his  acts  deemed 
to  have  accepted  the  transfer  of  a  lease  held 
by  the  assignor,  he  will  not  be  personally  lia- 
ble for  rent  which  became  due  befctre  he  en- 


tered. Thus,  when  the  rent  is  payable  month- 
ly in  advance,  and  the  assignee  enters  in  the 
middle  of  the  month,  he  is  not  liable  for  any 
portion  of  the  rent  of  the  current  month, 
but  only  under  the  covenants  of  the  lease  for 
rent   subsequently  falling  due." 

In  Walton  v.  Stafford,  162  N.  Y.  558,  57 
"N.  E.  92,  it  appeared  that  the  lessee  of  cer- 
tain premises  made  an  assignment  for  tbe 
benefit  of  premises  on  the  2nd  day  of  Janu- 
ary and  the  assignee  went  into  possession  oi 
the  leased  premises  on  that  day  and  con- 
tinued in  possession  of  the  premises  until 
the  28th  day  of  January  at  which  time  a 
warrant  in  dispossess  proceedings  was  issued 
and  he  thereupon  surrendered  possession  to 
the  lessor.  Under  the  terms  of  the  lease  the 
rent  was  due  and  payable  in  advance  on  thf 
first  day  of  each  month  and  in  an  action 
brought  by  the  assignee  against  the  lessor 
for  certain  property  sold  to  the  latter,  he 
pleaded  as  a  counterclaim  against  the  as- 
signee tbe  amount  of  the  rent  for  tbe  mont}) 
of  January.  The  court  held  that  although 
the  first  of  January  was  a  legal  holiday  the 
rent  became  due  and  payable  on  that  day  and 
inasmuch  as  the  assignee  did  not  take  posses- 
sion until  the  second  of  the  month  and  vacat- 
ed on  tile  28th  no  rent  became  due  and  paj 
able  during  his  occupancy  and  as  a  result  be 
owed  nothing  to  the  lessors,  nor  was  he  lia- 
ble for  the  use  and  occupation  of  the  prem- 
ises as  the  lease  was  in  full  force  and  etfeit 
during  his  period  of  occupancy. 

The  liability  of  an  assignee  for  the  benefit 
of  creditors  who  has  accepted  a  lease -of  the 
assignor  may  be  terminated  by  reassigning 
the  term  and  relinquishing  possession,  (N*  bv 
any  act  which  works  the  dissolution  of  the 
privity  of  estate.  Smith  v.  Ingram,  90  Ala 
529,  8  So.  144;  Donaldson  v.  Strong,  195 
Mass.  429,  81  N.  E.  267;  Magill  v.  Young. 
10  U.  C.  Q.  B.  301.  Thus  in  Smith  v  Ingram. 
90  Ala.  529,  8  So.  144,  the  court  said:  "The 
liability  of  the  assignee  is  founded  <m  the 
privity  of  estate  existing  between  him  and 
the  lessor,  not  on  a  privity  of  contract.  Hi? 
liability  is  co-existent  with  the  privity  of 
estate;  when  the  latter  terminates,  the  for- 
mer ceases  as  to  rent  subsequently  accruing. 
He  may  exonerate  himself  from  further  lia- 
I)ility  by  assigning  to  a  stranger,  and  relin- 
quishing possession." 

But  the  assignee  cannot  be  discharged  from 
his  liability  by  a  mere  abandonment  of  the 
premises,  where  he  retains  the  title  to  the 
term.  Thoms  v.  Meader,  9  Ohio  Dec.  400, 
6  Ohio  N.  P.  242. 

(d)  Assignee  or  Trustee  in  Bankruptcy. 

An  assignee  or  trustee  in  bankruptcy  who 
elects  to  accept  a  leasehold  estate  held  by 
the   bankrupt  becomes   personally  liable    on 
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the  covenants  for  the  payment  of  rent  as  as- 
signee of  the  town.     Hanson  v.  Stevenson,  1 
B.  k  Aid.    (Eng.)    306;   Welch  v.  Myers,  4 
Campb.    (Eng.)    368;    Anaell    v.    Robson,    2 
Cromp.  k  J.  (Eng.)  610;  Hastings  v.  Wilson, 
Holt  N.  P.   (Eng.)   290;  Clark  v.  Hume,  Ry. 
&  M.    (Eng.)    207;   Thomas  v.  Pemberton,  7 
Taunt.  206,  2  E.  C.  L.  206;  In  re  Commercial 
Bulletin  Co.  2  Woods  220,  3  N.  Y.  Wkly.  Dig. 
12,  14  Nat.  Bankr.  Reg.  286,  6  Fed.  Cas.  No. 
.3,060;   Ex   p.   Faxon,    1   Lowell   404,  4  Nat. 
Bankr.  Reg.  32,  8  Fed.  Cas.  No.  4,704;  Sum- 
merville  v.  Kelliher,  144  Cal.   165,   77  Pac. 
889;  In  re  Otis,  101  N.  Y.  580,  6  N.  E.  571, 
approved  In  re  Frazin,  183  Fed.  28,  105  C.  C. 
A.  320,  33  L.R.A.(N.S.)   745.     See  also  Wil- 
liams v.  Bosanquet,  1  Brod.  &  B.  238,  5  E.  0. 
L.  72,  3  Moo.  C.  PI.  500,  21  Rev.  Rep.  585.    See 
also  Carter  v.  Warne,  4  C.  &.P.  191,  19  E.  C. 
L.  336;  Crowe  v.  Baumann,  190  Fed.  399;  In 
re  Metals  Extraction,  etc.  Bank,  195  Fed.  226, 
115  C.  C.  A.  178.    Thus  in  tlie  case  of  In  re 
Commercial  Bulletin  Co.  2  Woods  220,  3  N. 
Y.  Wkly.  Dig.  12,  14  Nat.  Bankr.  Reg.  286,  6 
Fed.  Cas.  No.  3,060,  the  court  said :    "A  land- 
lord cannot  prove  against  a  bankrupt's  estate 
for  rent  which  accrues  after  the  bankruptcy; 
and  neither  the  bankrupt  nor   the   assignee 
can  claim  to  occupy  the  leased  premises  there- 
after without  paying  the  rent  in  full,  unless  it 
has  been  prepaid  by  the  bankrupt.     If  they 
continue    to    occupy    the   premises    they   are 
liable  personally  for  the  rent;  and  the  land- 
lord has  his  lien  on  their  goods  on  the  prem- 
ises the  same  as  against  other  tenants.    For 
rent  thus  accruing  after  the  bankruptcy,  the 
landlord  has  nothing  to  do  with  the  expenses 
of  the  estate.    They  are  nothing  to  him.    They 
cannot  be  deducted  from  his  rent.    If  an  as- 
signee continues  to  occupy  leased  premises  of 
the  bankrupt,  he  ought  always  to  make  some 
definite  arrangement  with  the  landlord,  unless 
he  expects  and  is  willing  to  pay  the  accruing 
rent."    In  the  case  of  In  re  Otis,  101  N.  Y.  580, 
5  N.  E.  571,  the  court  of  appeals  in  holding 
that  a  committee  of  a  lunatic  did  not  become 
liable  as  assignee  of  a  lease  by  the  fact  of 
their  occupation  of  the  premises,  for  the  rea- 
son that  such  a  committee  takes  no  title  to  the 
real  or  personal  estate  of  the  lunatic,  said: 
*'It  is  well  settled  that  a  receiver,  or  an  as- 
signee in  bankruptcy,  or  an  assignee  for  the 
benefit  of  creditors,  if  he  elects  to  accept  a 
lease  belonging   to   the  debtor,   or   assignor, 
becomes  by  such  election  assignee  of  the  lease 
and  personally  liable  on  the  covenant  to  pay 
rent,  of  which  liability  he  can  only  discharge 
himself     by     an    assignment    or     surrender. 
.     .     This  doctrine  proceeds  on  the  ground 
that  on  the  election  being  made,  the  receiver 
or  assignee  becomes  vested  with  the  title  to 
the  leasehold  interest,  and  a  privity  of  estate 
is    thereby    created   between   the    lessor   and 
the  receiver  or  assignee,  by  virtue  of  which 
Ann.  Cas.  1916E. — 52. 


the  latter  becomes  liable  on  the  covenants 
running  with  the  land.''  The  foregoing 
was  cited  and  approved  by  Circuit  Judge 
Noyes,  In  re  Frazin,  183  Fed.  28,  106  C.  C.  A. 
320,  33  L.R.A.(N.S.)  745.  In  Brooklyn  Imp. 
Co.  ▼.  Lewis,  136  App.  Div.  861,  122  N.  Y. 
S.  Ill,  24  Am.  Bankr.  Rep.  122,  it  was  held 
that  a  receiver  in  bankruptcy  who  had  elected 
to  accept  a  lease  held  by  the  bankrupt,  and 
continued  to  occupy  the  premises,  made  him- 
self personally  liable  for  the  payment  of  such 
rent  as  accrued  under  the  terms  of  the  lease 
during  the  period  he  was  in  possession. 

However,  assignees  or  trustees  in  bank- 
ruptcy do  not  by  accepting  the  trust,  become 
assignees  of  the  lease.  There  must  be  some 
positive  and  unequivocal  act  of  acceptance  of 
the  term,  as  distinguished  from  acceptance  of 
the  trust,  before  they  can  be  held  liable. 
Copeland  v.  Stephens,  1  B.  &  Aid.  (Eng.) 
593;  In  re  Ives,  18  Nat.  Bankr.  R^.  28,  13 
Fed.  Cas.  No.  7,116;  In  re  Washburn,  11  Nat. 
Bankr.  Reg.  66,  29  Fed.  Cas.  No.  17,211; 
In  re  Jefferson,  93  Fed.  948,  2  Am.  Bankr. 
Rep.  206;  In  re  Hays,  etc.  Co.  117  Fed.  879, 
9  Am.  Bankr.  Rep.  144;  In  re  J.  Frank  , 
Stanton  Co.  162  Fed.  169,  20  Am.  Bankr.  Rep. 
549;  In  re  Rubel,  166  Fed.  131,  21  Am. 
Bankr.  Rep.  566;  In  re  Frazin,  183  Fed.  28, 
105  C.  C.  A.  320,  33  L.R.A.(N.S.)  746,  24 
Am.  Bankr.  Rep.  903;  In  re  Criblier,  184 
Fed.  338;  In  re  Sherwoods,  210  Fed.  754, 
Ann.  Cas.  1916 A  940,  127  C.  C.  A.  304;  In 
re  Ten  Eyck,  7  Nat.  Bankr.  Reg.  26,  23  Fed. 
Cas.  No.  13,829;  In  re  Yeaton,  1  Lowell  420, 
30  Fed.  Cas.  No.  18,133.  See  also  Williams 
V.  Bosanquet,  1  Brod.  &  B.  238,  3  Moo.  C.  PI. 
500,  21  Rev.  Rep.  586,  5  E.  C.  L.  72;  Goodwin 
V.  Noble,  8  El.  &  Bl.  687,  92  E.  C.  L.  587. 
Thus  in  the  case  of  In  re  Washburn,  11  Nat. 
Bankr.  Reg.  66,  29  Fed.  Cas.  No.  17,211,  where- 
in it  appeared  that  the  assignee  in  bankrupt- 
cy had  no  knowledge  of  the  fact  that  certain 
premises  formerly  occupied  by  the  bankrupt 
were  held  under  a  lease  and  that  as  soon  as 
Buch  fact  was  made  known  to  him  he  re- 
jected the  lease,  it  was  decided  that  he  could 
not  be  held  liable  under  the  covenants,  espe- 
cially as  he  had  received  no  benefits  from  his 
occupation.  And  in  the  case  of  In  re  Ten 
Eyck,  7  Nat.  Bankr.  Reg.  26,  23  Fed.  Cas.  No, 
13,829,  it  was  held  that  mere  occupation  of 
leased  premises  with  an  understanding  that 
the  occupancy  was  independent  of  the  lease 
was  not  evidence  of  an  election  on  the  part 
of  the  assignees  so  as  to  render  them  liable 
for  the  full  term  in  the  character  of  as- 
signees of  the  lease.  In  the  case  of  In  re 
J.  Frank  Stanton  Co.  162  Fed.  169,  20  Am. 
Bankr.  Rep.  549,  the  court  held  that  the 
occupation  of  a  part  of  the  leased  premises 
of  the  bankrupt  for  a  short  time  in  disposing 
of  his  stock  would  not  constitute  an  election 
to  accept  the  lease  by  the  trustee.     In  the 
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case  of  In  re  Yeatou,  1  Lowell  420,  30  Fed. 
Cas.  No.  18,133,  the  court  said :  "There  is  no 
evidence  that  the  assignee  has  done  any  act 
looking  to  an  acceptance  of  the  premises,  ex- 
cepting that  a  part  of  the  bankrupt's  goods 
not  included  in  the  mortgage  remained,  and 
still  remain,  in  the  building.  This  circum- 
stance alone  does  not  prove  an  acceptance, 
especially  when  the  keys  were  sent  back  to 
the  lessor,  which  was  an  unequivocal  act  of 
renunciation.  ...  It  cannot  be  contended, 
therefore,  that  the  assignee  is  personally 
bound  for  the  rent." 

For  such  time  as  the  trustee  is  compelled 
to  occupy  the  leased  premises  of  the  l)ank- 
rupt,  in  order  properly  to  carry  out  his  trust, 
he  must  of  course  pay  a  reasonable  rent, 
which  is  treated  as  being  a  part  of  the  ex- 
pense of  administering  the  estate.  In  re  But- 
ler, 6  Nat.  Bankr.  Reg.  501,  19  Pittsb.  Leg. 
J.  146,  3  Pittsb.  Rep.  369,  4  Fed.  Cas.  2,236; 
In  re  Jefferson,  93  Fed.  948,  2  Am.  Bankr. 
Rep.  206;  In  re  Grimes,  90  Fed.  520,  2  Am. 
Bankr.  Rep.  730;  Bray  v.  Cobb,  100  Fed. 
270,  3  Am.  Bankr.  Rep.  788;  In  re  Hays, 
etc.  Co.  117  Fed.  879,  9  Am.  Bankr.  Rep. 
144;  In  re  Luckenbill,  127  Fed.  984,  11  Am. 
Bankr.  Rep.  455;  In  re  J.  Frank  Stanton 
Co.  162  Fed.  169,  20  Am.  Bankr.  Rep.  549; 
In  re  Adams  Cloak,  etc.  House,  199  Fed. 
337;  In  re  Sherwoods,  210  Fed.  754,  Ann. 
Cas.  1916A  940,  327  C.  C.  A.  304.  Thus  in 
the  case  last  cited  the  court  said:  "It 
is  welt  settled  that  upon  the  bankruptcy 
of  the  tenant,  provided  this  does  not  by 
the  express  terms  of  the  lease  terminate 
the  tenancy,  the  leasehold  interest  passeii 
to  the  trustee  in  bankrupt  if  he  elects 
to  accept  it.  He  has  a  reasonable  time  within 
which  the  lease  may  be  accepted.  If  in 
the  meanwhile  ho  occupies  the  premises, 
he  is  liable  for  merely  the  reasonable  rent 
while  so  occupying,  and  not  for  the  rent 
stipulated  in  the  lease  itself.  Nevertheless 
the  rent  so  stipulated  should  be  accepted  as 
the  reasonable  worth  of  the  use  and  occupa- 
tion, in  the  absence  of  clear  showing  of  un- 
reasonableness." 

An  assignee  in  bankruptcy  may  terminate 
his  personal  liability,  incurred  after  electing 
to  accept  an  assignment  of  a  lease  held  by 
the  bankrupt,  by  making  a  reassignment  of 
the  same.  Onslow  v.  Corrie,  2  Madd.  330,  56 
Eng.  Rep.  (Reprint)  357. 

As  a  general  rule  the  courts  in  passing  on 
the  question  whether  the  relation  of  land- 
lord and  tenant  is  severed  by  an  adjudi- 
cation of  the  latter  in  bankruptcy,  have 
confined  themselves  to  a  discussion  of  the 
construction  of  the  bankruptcy  acts  and  the 
cflTect  of  an  adjudication  in  bankruptcy  as 
terminating  all  of  the  contractual  relations 
of  the  bankrupt  (see  In  re  Sherwoods,  210 
Fed.  764,  Ann.  Cas.  1916A  940,  127  (\  C.  A. 


304;  and  In  re  Roth,  181  Fed.  667,  104  C. 
C.    A.    649,    31    L.R.A.(N.S.)    270,    24    Am. 
Bankr.  Rep.  588).    Those  cases  are  obviousl\ 
without  the  scope  of  this  note.    In  some  in- 
stances however   the  courts  have  held   that 
where  a  trustee  in  bankruptcy  assumes  the 
lease,  the  bankruptcy  operates  like  any  other 
assignment   and   the   principles   of   lanal<*ril 
and  tenant  are  applied.     See  In  re  Scruggs, 
205  Fed.  673;   VVitthaus  v.  Zimmermann,  91 
App.  Div.  202,  86  N.  Y.  S.  315,  11  Am.  Bankr. 
Rep.  314.     The  value  of  the  application  of 
those  principles,  which  logically  follows  the 
decisions  holding  the  assignee  or  trustee  in 
bankruptcy  personally  liable  as  assignee  of 
the  lease  on  his  election  to  accept  the  term, 
is  evidenced  by  the  decision  of  Ixird  Ellen- 
borough,  C.  J.,  in  (Dope land  v.  Stephens,  1  B. 
&.  Aid.  (Eng.)  593,  an  action  to  recover  rent 
from  the  assignee  of  a  lease  which  accrued 
subsequent  to  his  adjudication  in  bankrupt- 
cy.    The  question    raised   was   whether    the 
privity  of  estate,  which  once  existed  between 
the   plaintiff   lessor    and    the   defendant   as- 
signee, of  a   lease  for  years,  had   been  de- 
stroyed by  the  legal  effect  and  operation  of 
the  actual    execution   of   a   deed   of   general 
assignment  of  the  personal  estate  of  the  de- 
fendant made  under  a  commission  of  bank- 
rupt against  him.    It  was  admitted,  however, 
that  the  assignee  in  bankruptcy  had  not  afi- 
cepted  the  lease  or  term  or  entered  into  or 
become    possessed    of    the   demised   premises 
and   the  defendant   was  held  liable  for  the 
rent.     The  court  said:     '^We  are  of  opinion 
that  the  general  assignment  of  a  bankrupt*^ 
personal   estate  under  his  commission,  doe> 
not  vest  a  term  of  years  in  the  assignees, 
unless  they  do  some  act  to  manifest  their 
assent  to  the  assignment  as  it  regards  the 
term,  and  their  acceptance  of  the  estate;  and 
upon  this  ground  alone,  our  judgment  in  the 
present  case  is  given." 

(e)   Receiver. 

As  a  general  rule  a  common-law  or  chan- 
cery receiver  appointed  by  order  of  the  court 
does  not,  by  taking  possession  of  leased  prem- 
ises, become  personally  liable  for  the  rent* 
reserved,  as  assignee  of  the  lease.  He  holds 
as  a  mere  custodian  of  the  court  and  the 
title  to  the  leasehold  does  not  vest  in  him 
Quincy,  etc.  R.  Co.  v.  Humphreys,  145  U.  S. 
83,  12  S.  Ct.  787,  36  U.  S.  (L.  ed.)  632: 
Gaither  v.  Stockbridge,  67  Md.  222,  9  Atl. 
632,  10  Atl.  309;  Bell  v.  American  Protectivr 
League,  163  Mass.  55S,  40  N.  E.  857,  47  Am. 
St.  Rep.  481,  28  L.R.A.  462:  Stokes  v.  Hoff- 
man House,  167  N.  Y.  554,  60  N.  E.  667. 
53  L.R.A.  870.  See  also  Com.  v.  Franklin 
Ins.  Co.  115  Mass.  278.  Compare  U.  S. 
Trust  Co.  V.   Wabash  W.   R.  Co.   150  U.  S. 
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287,  14  S.  Ct.  86,  37  U.  S.  (L.  ed.)  1085, 
explained  in  Stokes  v.  Holfman  House,  supra. 
Thus  in  Gaither  v.  Stockbridge,  supra,  the 
court  said:  "The  ordinary  receiver  of  a 
court  of  chancery  is  supposed  to  be  an  indif- 
ferent person  as  between  the  parties  to  the 
cause,  whose  function  or  ofHce  it  is  to. receive 
and  preserve  the  property  or  fund  in  litiga- 
tion pendente  lite,  when  it  is  made  apparent 
to  the  court  that  the  rights  of  the  parties 
concerned  require  such  protection.  He  is  an 
officer  of  the  court,  and  the  fund  or  property 
entrusted  to  his  care  is  regarded  as  being 
in  oustodia  legis,  to  await  the  ultimate  dis- 
posal thereof  by  the  court,  according  to  the 
rights  and  priorities  of  the  parties  concerned. 
The  court  itself  has  the  care  of  the  property, 
by  its  receiver,  and  that  officer,  being  the 
mere  creature  of  the  court,  has  no  powers 
other  than  those  conferred  upon  him  by  the 
court,  or  derived  from  its  established  prac- 
tice. His  appointment  does  not  change  the 
title  to  the  property,  or  create  any  lien  upon 
the  same,  in  favor  of  any  of  the  parties  in- 
terested; his  holding  being  for  the  benefit  of 
the  party  who  may  be  ultimately  determined 
to  be  entitled.  .  .  .  Such,  then,  being  the 
nature  of  the  office  and  duty  of  a  receiver, 
and  his  relation  to  the  court,  it  is  manifest 
that  the  scope  of  his  duties  and  powers  are 
very  much  more  restricted  than  those  of  an 
assignee  in  bankruptcy  or  insolvency.  In  the 
case  of  an  assignee  in  bankruptcy,  the  law 
casts  upon  such  assignee  the  legal  title  to 
the  unexpired  term  of  a  lease,  and  he  thus 
becomes  assignee  of  the  term  by  operation  of 
law,  unless,  from  prudential  considerations, 
he  elects  to  reject  the  term,  as  being  without 
benefit  to  the  creditors.  But  not  so  in  the 
case  of  a  receiver,  unless  it  be,  ae  in  New 
York  and  some  of  the  other  states,  where, 
by  statute,  a  certain  class  of  receivers  are 
invested  with  the  insolvent's  estate,  and  with 
ptowers  very  similar  to  those  vested  in  an 
aasignee  in  bankruptcy.  .  .  .  The  ordi- 
nary chancery  receiver,  such  as  we  have  in 
this  case,  is  elothed  with  no  estate  in  the 
prapertyf  hat  is  a  mere  custodian  of  it  for 
the  oonrt;  -aad,  by  special  authority,  may 
heoone  an  offieer  of  the  court  to  effect  a  sale 
at  the  property,  if  that  be  deemed  necessary 
for  the  benefit  of  the  parties  concerned.  If 
the  order  of  the  court,  under  which  the  re- 
ceiver acts,  embraces  the  leasehold  estate,  it 
becomes  his  duty,  of  course,  to  take  posses- 
eian  of  it.  But  he  does  not,  by  taking  such 
possession,  become  assignee  of  the  term,  in 
any  proper  sense  of  the  word.  He  holds  that, 
as  he  would  hold  any  other  personal  property 
involved,  for  and  as  the  hand  of  the  court, 
and  not  as  assignee  of  the  term."  And  in 
Bell  V.  American  Protective  League,  163 
Mass.  558,  47  Am.  St.  Rep.  481,  it  was  held 
that  if  a  receiver  of  an  insolvoTit  corporation 


takes  possession  of  its  leasehold  estate,  he  is 
liable  only  for  a  reasonable  rent  during  the 
time  that  he  retains  possession;  that  he  does 
not  become  an  assignee  of  the  term,  and  is 
not  liable  on  the  covenants  of  the  lease. 

However  a  statutory  receiver,  in  whom 
title  to  the  property  vests,  becomes  liable 
for  the  rent  of  leased  premises  as  assignee 
of  the  term  where  he  elects  to  accept  the 
lease.  Martin  v.  Black,  9  Paige  (N.  Y.)  641, 
38  Am.  Dec.  574;  Woodruff  v.  Erie  R.  Co. 
93  N.  Y.  609;  Frank  v.  New  York,  etc.  R. 
Co.  122  N.  Y.  197,  25  N.  E.  332,  See  also 
Stokes  v.  Hoffman  House,  167  N.  Y.  554,  60 
N.  E.  667,  63  L.R.A.  870.  The  foundation 
and  nature  of  his  liability  was  defined  by  the 
court  in  Woodruff  v.  Erie  R.  Co.  supra,  where- 
in it  was  said:  "He  could  not  take  posses- 
sion of  the  property  and  enjoy  its  use  and 
occupation  without  incurring  a  liability  for 
the  payment  of  the  rent  under  the  lease  by 
which  his  predecessor  secured  its  possession. 
The  principles  which  govern  the  liability  of 
an  assignee  of  a  lease  seem  to  be  applicable 
to  the  case  of  a  receiver,  and  he  would  be 
equitably  and  legally  chargeable  with  the 
payment  of  rent  under  a  lease  for  such  time 
as  he  continued  to  occupy  the  property  de- 
mised. While  it  is  competent  for  him  at  any 
time  to  negotiate  a  new  and  secure  a  modi- 
fication of  the  terms  of  the  lease  with  the 
consent  of  the  various  parties  interested,  or 
to  repudiate  the  lease  and  surrender  the 
property,  yet  not  having  done  so  he  must  be 
held  to  have  continued  his  acceptance  under 
the  terms  and  conditions  of  the  existing  lease 
as  to  the  payment  of  rent  thereon.  His  posi- 
tion has  been  said  to  be  analogous  to  that 
of  an  executor  who  takes  possession  and  en- 
joys the  occupation  of  property  held  under  a 
lease  by  his  testator.  He  thereby  becomes 
liable  for  the  payment  of  the  rent  accruing 
during  his  occupation  of  the  premises  ac- 
cording to  the  terms  of  the  lease  under  which 
it  was  acquired. '' 

(f)   Committee  of  Lunatic. 

As  the  committee  of  a  lunatic  takes  no 
title  to  the  real  or  personal  estate  of  a  luna- 
tic, he  docs  not  by  taking  possession  of  li- 
censed premises  render  himself  personally 
liable  as  assignee  of  the  term.  In  re  Otis. 
101  K.  Y.  580,  5  N.  E.  571,  wherein  the  court 
in  passing  on  the  liability  of  such  a  commit- 
tee for  the  rent  of  leased  premises,  said: 
"Tlie  rent  accruing  after  the  appointment  of 
the  committee  liecame  a  charge  upon  his  es- 
tate, and  was  a  demand  which  the  petitionerH 
could  present  and  have  adjusted  in  the  ordi- 
nary course  of  administration.  A  claim  for 
rent  under  a  lease,  whether  accruing  before 
or  after  the  appointment  of  a  committee,  has 
no  intrinsic  preference  over  other  debts  of  the 
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lunatic.  The  lessor  has  his  remedy  by  re- 
entry in  case  of  default  in  payment  of  the 
rent,  or  he  may  forego  his  right  to  terminate 
the  term,  and  come  in  as  a  general  creditor 
of  the  estate  for  the  rent  unpaid.  There  may 
be  equitable  reasons  upon  which  the  court  in 
a  particular  case  ought  to  give  a  preference 
for  rent  accruing  after  the  appointment  of 
the  committee.  If  the  leased  premises  are 
occupied  by  the  committee,  and  such  occupa- 
tion is  to  the  advantage  of  the  estate,  as 
where  it  was  necessary  in  order  to  carry  on 
or  close  up  the  business  of  the  lunatic,  the 
rent  accruing  during  such  occupation  would 
justly  be  regarded  as  a  reasonable  expense 
incurred  by  the  committee  to  be  paid  before 
the  claims  of  general  creditors.  But  we  per- 
ceive no  equitable  principle  upon  which  a 
demand  for  rent  takes  preference  of  other 
debts,  in  the  absence  of  a  special  equity  grow- 
ing out  of  the  circumstances  of  a  particular 
case.  It  is  claimed  that  the  occupation  of 
the  premises  for  a  time  by  the  first  committee 
was  an  acceptance  of  the  lease  by  him,  and 
that  he  thereby  became  liable  as  assignee  of 
the  term,  and  that  the  present  ccMnmittee 
succeeded  to  his  situation  and  responsibility. 
If  this  claim  was  well  founded,  it  would  be 
material  only  as  bearing  upon  the  general 
equity  of  the  committee,  to  be  protected 
against  liability,  by  charging  the  fund  in  his 
hands  with  the  rent  before  paying  the  gen- 
eral creditors.  But  we  are  referred  to  no 
authority  which  sustains  the  proposition  that 
the  committee  of  a  lunatic  becomes  charge- 
able as  assignee  of  a  lease  held  by  the  luna- 
tic, by  reason  of  his  occupation  of  the  prem- 
ises after  his  appointment." 

(g)   Executor  or  Administrator. 

An  executor  or  administrator  of  a  lessee 
who  enters  on  the  leased  premises  and  holds 
possession  of  the  estate  after  the  death  of 
the  lessee  is  charpreable  personally  as  as- 
signee and  is  liable  for  the  rents  de  bonis 
propriis.  Hop  wood  v.  Whaley,  6  C.  B.  744, 
60  E.  C.  L.  744,  6  Dowl.  k  L.  342,  18  L.  J. 
C.  PI.  43,  12  Jur.  1088,  12  Eng.  Rul.  Cas.  50; 
Hargrave's  Case,  5  Coke  31a,  77  Eng.  Rep. 
(Reprint)  100,  12  Eng.  Rul.  Cas.  47;  Reid 
V.  Tenterden,  4  Tyrw.  (Eng.)  Ill;  Jevens  v. 
Harridge,  1  Saund.  (Eng.)  1  note;  Tremeere 
V.  Morison,  1  Bing.  N.  Cas.  89,  27  E.  C.  L. 
316;  Rubery  v.  Stevens,  4  B.  &  Ad.  241,  24 
E.  C.  L,  50,  1  N.  &  M.  383,  2  L.  J.  K.  B.  46; 
Inches  y.  Dickinson,  2  Allen  (Mass.)  71,  79 
Am.  Dec.  765;  Mont^ague  v.  Smith,  13  Mass. 
405;  In  re  Galloway,  21  Wend.  (N.  Y.)  .32, 
.34  Am.  Dec.  209;  Howard  v.  Heinerschit,  16 
Hun  (N.  Y.)  177;  Pugsley  v.  Aiken,  11  N.  Y. 
494;  Becker  v.  Walworth,  45  Ohio  St.  169, 
12  N.  E.  1.  See  also  Williams  v.  Heales, 
L.  R.  9  C.  P.  (Eng.)  177;  Lyddall  v.  Dun- 
lapp,  1  Wils.  K.  B.  (Eng.)  6;  Travlor  v. 
Cabanne,  8  Mo.  App.  131.     Thus  in  Inches 


v.  Dickinson,  2  Allen  (Mass.)  71,  79  Am. 
Dec.  765,  it  was  said:  "The  rule  of  law  is 
well  settled  that  an  executor  or  administra- 
tor of  a  lessee  is  liable  for  rent  of  demised 
premises  only  to  the  extent  of  the  assets  in 
his  hands,  and  cannot  be  held  personal!) 
therefor,  imless  he  enters  and  holds  possession 
of  the  estate  after  the  death  of  the  lessee. 
In  the  latter  case,  he  is  chargeable  as  as- 
signee, in  respect  of  the  perception  of  the 
profits,  and  liable  for  the  rent  de  bonis  pro- 
priie.  Inasmuch  as  in  law  the  profits  of  an 
eptate  under  a  demise  are  deemed  to  be  ap- 
l)ropriated  to  the  lessor,  if  an  executor  or 
administrator  enters  during  a  current  quar- 
ter, and  takes  the  profits  from  an  under- 
tenant or  otherwise,  the  rent  becomes  hit^ 
personal  debt,  and  he  is  liable  for  the  rest 
for  that  quarter,  to  the  extent  of  the  value 
of  the  premises,  although  it  commenced  be- 
fore the  death  of  the  lessee."  > 

In  Tremeere  v.  Morison,  1  Bing.  N.  Cas. 
89,  27  E.  C.  L.  315,  the  court  said  that  thi^ 
general  rule  was  that  the  executor  of  a  les^ev 
is  liable  as  an  assignee,  but  with  respect  to 
the  rent,  his  liability  does  nob  exceed  what 
the  property  yields.  In  Rubery  v.  Stevens.  4 
B.  &  Ad.  241,  24  E.  C.  L.  50,  1  N.  A  M.  183. 
2  L.  J.  K.  B.  46,  the  court  held  that  where 
the  yearly  value  of  deceased's  premises  i** 
less  than  the  rent  reserved  the  executors  are 
liable  as  assignees  for  only  so  much  as  the 
premises  are  worth.  And  in  Billinghurst  v. 
Spoerman,  1  Salk.  (Eng.)  297,  it  was  held 
that  in  a  debit  and  detinet  against  an  ex- 
ecutor of  a  lessee  he  may  plead  that  he  has 
no  assets  and  that  the  land  is  of  less  value 
than  the  rent  reserved. 

In  order  to  render  the  executor  or  adminis- 
trator personally  liable  as  assignee  of  the 
term  it  is  essential  that  he  should  enter  on 
or  take  possession  of  the  leased  premises- 
Wollaston  v.  Hakewill,  3  M.  A  Q.  297.  42 
E.  C.  L.  161,  3  Scott  N.  R.  595;  Tilney  ▼. 
Norris,  1  Ld.  Raym.  558,  12  Eng.  Rul.  Gas. 
49;  Howard  v.  Heinerschit,  16  Hun  (N.  Y.) 
177. 

It  seems,  however,  that  the  personal  lia- 
bility of  an  executor  or  administrator  of  a 
lessee  may  be  terminated  by  his  making  an 
assignment  of  the  term.  Thus  in  Rowley  v. 
Adams,  3  Jur.  1069,  2  Jur.  915,  9  L.  J.  Ch. 
34,  4  Myl.  A  C.  636,  41  Eng.  Rep.  (Reprint- 
206,  it  was  held  that  where  the  executor*  of 
an  estate  find  that  a  leaao  which  the  testator 
held  as  assignee  was  a  burden,  it  was  not 
only  their  right  but  their  duty  to  terminate 
their  liability  by  making  an  assignment  if 
the  landlord  refused  to  accept  a  surrender  of 
the  term. 

(h)  Heir  or  Devisee. 

An  heir  or  devisee  of  a  lessee  to  whom  a 
leasehold  interest  has  descended  is  held  liable 
for  the  rents  reserved  as  assignee  of  the  term 


KANAWHA-6AULEY  COAL,  ETC.  CO.  v.  SHARP. 

7$  W.  Ta.  ^27. 


821 


where  he  enters  into  possession  of  the  prop- 
erty. Mackin  ▼.  Haven,  187  111.  480,  58  N.  E. 
448;  Howard  v.  Heinerschit,  16  Hun  (N.  Y.) 
177;  Noble  ▼.  Thayer,  19  App.  Uiv.  446,  46 
N.  Y.  S.  302. 

He  cannot  be  charged  as  an  assignee  in 
law,  however,  unless  he  takes  possession  of 
the  premises  or  signifies  his  acceptance  of  the 
lease.     Whitcomb  v.  Starkey,  63  N.  H.  607, 

4  Atl.  793;  Noble  v.  Thayer,  19  App.  Div. 
446,  46  N.  Y.  S.  302. 

(i)   Purchaser  of  Leasehold  at  Judicial  Sale. 

A  purchaser  of  a  leasehold  interest  at  a 
judicial  sale  is  bound  to  perform  the  cove* 
nants  of  the  lease  for  the  payment  of  rent 
as  an  assignee  of  the  term.  Summer ville  v. 
Kelliher,  144  Cal.  155,  77  Pac.  889;  D'Aquin 
¥  Armant,  14  La.  Ann.  213;  Lehman  v.  Drey- 
fus, 37  La.  Ann.  587;  People  v.  Dudley,  58 
v.  Y.  323;  Sutliff  v.  Atwood,  15  Ohio  St. 
186;  Conrad  v.  Smith,  12  Phila.  (Pa.)  306, 
35  Leg.  Int.  144;  Herbaugh  v.  Zentmyer,  2 
Kawle  (Pa.)  159;  State  v.  Martin,  14  Lea 
(Tenn.)  92,  52  Am.  Rep.  167;  McLean  v. 
Caldwell,  107  Tenn.  138,  64  S.  W.  16.  See 
also  McBee  v.  Sampson,  66  Fed.  416;  Methot 
v.  O'Callaghan,  2  L.  C.  Rep.  331.  Compare 
Walker  v.  Dohan,  39  La.  Ann.  743,  2  So.  381 
(wherein  it  appeared  that  the  right  of  occu- 
pancy was  sold  as  distinguished  from  a  sale 
of  the  lease  itself). 

And  this  is  true  whether  or  not  he  enters 
into  aetual  possession  of  the  leased  premises. 
Smith  V.  Brinker,  17  Mo.  148,  57  Am.  Dec. 
265. 

However,  the  purchaser  of  a  leasehold  in- 
terest at  a  judicial  sale  cannot  be  held  liable 
for  the  rent  of  the  premises  as  assignee  of 
the  lease  until  he  receives  a  deed,  as  the 
title  does  not  pass  until  that  time.  Bartlett 
v.  Amberg,  92  111.  App.  377,  appeal  diamisged 
in  190  111.  15,  60  N.  E.  84;  Thomas  v.  Connell, 

5  Pa.  St.  13.  See  also  Schwartz  v.  William- 
son, 29  Ohio  Cir.  Ct.  Rep.  78. 

Tlie  liability  of  a  purchaser  of  a  leasehold 
at  a  judicial  sale  as  an  assignee  of  the  term 
may  be  terminated  by  making  an  assignment 
of  the  lease  but  not  by  mere  abandonment  of 
possession.  McLean  v.  Caldwell,  107  Tenn. 
138,  64  S.  W.  16.  And  in  Snowden  v.  Mem- 
phis Park  Ass'n,  7  Lea  (Tenn.)  225,  it  was 
held  that  a  purchaser  of  a  leasehold  interest 
at  a  judicial  sale  may  be  permitted  to  dis- 
claim all  interest  under  his  purchase  and 
thereby  avoid  liability  for  the  rents  subse- 
quently accruing. 

b.  To  Lessee. 
(1)   After  Payment  of  Rent  by  Lessee. 

(a)   Generally. 

It  is  generally  held  that  where  the  lessee 
of  a  term  who  has  assigned  the  same  pays 


to  the  lessor  the  rents  subsequently  accruing, 
he  is  entitled  to  recover  them  from  his  as- 
signee. Moule  V.  Garrett,  L.  R.  5  Exch. 
(Eng.)  132  (affi/rmed  L.  R.  7  Exch.  101); 
Lloyd  V.  Dimmack,  7  Ch.  D.  (Eng.)  398; 
Stone  V.  Evans,  Peake  Add.  Gas.  (Eng.)  94; 
Staines  v.  Morris,  1  Ves.  &  B.  8,  35  Eng. 
Rep.  (Reprint)  4;  Brown  v.  Lennox,  22  Ont. 
App.  442;  Ashford  v.  Hack,  6  U.  C.  Q.  B. 
541;  McDowell  v.  Hendrix,  67  Ind.  513; 
Rawlings  v.  Duvall,  4  Har.  &  McH.  (Md.)  1; 
Fletcher  v.  McFarlane,  12  Mass.  43;  Collins 
V.  Pratt,  181  Mass.  345,  63  N.  E.  946;  Mc- 
Keon  V.  Wendelken,  25  Misc.  711,  55  N.  Y.  S. 
626;  Crowley  v.  Gormley,  59  App.  Div.  256, 
69  X.  Y.  S.  576;  Bender  v.  George,  92  Pa. 
St.  362.  See  also  Burnett  v.  Lynch,  5  B.  &  C. 
589,  11  E.  C.  L.  327;  Groon  v.  Bluck,  2  M. 
&  G.  567,  40  E.  C.  L.  516;  In  re  Russell,  29 
Ch.  D.  (Eng.)  254.  Thus  in  Moule  v.  Gar- 
rett, L.  R.  5  Exch.  (Eng.)  132  {affirmed  L. 
R.  7  Exch.  101)  it  was  said  by  Channell,  B., 
that  "the  liability  of  the  lessee  is  as  a 
surety  for  the  assignee,  and  that  there  is 
an  implied  promise  on  the  part  of  each 
assignee  to  indemnify  the  lessee  against  lia- 
bility for  breaches  of  covenant  whilst  he  is 
assignee." 

Likewise  it  has  been  held  that  when  there 
ih  no  apparent  danger  that  he  may  be  com- 
pelled to  pay  again,  an  assignee  of  a  lease  is 
liable  to  his  assignor  for  the  rent  of  the  prem- 
ises. Thus  in  Trabue  v.  McAdams,  8  Bush 
(Ky.)  74,  the  court  said:  "As  the  lessees, 
W.  C.  Trabue  and  Looney,  by  their  covenants, 
recognized  H.  J.  Trabue  as  their  landlord, 
they  cannot  be  permitted  to  deny  it  in  this 
suit,  nor  can  their  assignee  be  permitted  to 
do  so,  in  the  absence  of  any  apparent  danger 
that  they  may  be  compelled  to  pay  again  to 
some  one  else.  Such  danger,  if  made  appar- 
ent, would  entitle  them  to  an  equitable  de- 
fense, and  a  transfer  of  the  case  to  the  equity 
court,  where  the  rights  of  all  the  parties  and 
all  claimants  of  the  rents  might  be  heard  and 
adjudicated." 

However  one  who  is  a  colessee  of  premises 
having  assigned  his  interest  in  the  lease  to 
his  cotenant  has  no  right  of  action  under 
the  original  lease,  for  use  and  occupation 
against  his  cotenant  or  a  sublessee  of  the 
latter  evea  though  he  has  paid  the  rent  for 
the  entire  term  to  the  lessors  and  taken  an 
assignment  of  their  interest  under  the  lease. 
He  is  placed  in  the  light  of  acquiring  the 
interest  of  the  lessors  for  the  purpose  of 
suing  himself,  or,  what  is  equivalent^  his  co- 
obligor,  on  the  lease,  after  he  had  discharged 
the  obligation;  the  other  parties  being  ten- 
ants of  his  co-obligor,  and  not  of  his  assign- 
ors, the  lessors.  Holman  v.  DeLin-River  Fjn- 
ley  Co.  30  Ore.  428,  47  Pac.  708. 

Payment  by  the  assignee  of  a  lease  to  the 
lessor  of  the  rent  due  is  a  valid  defense  in 
an  action  brought  by  his  assignor  to  recover 
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the  same  rent.     Dreyfuss  v.  Phillips,  121  N. 
Y.  S.  378. 

(b)   Where  Lessor  Has  Not  Consented  to 
Assignment. 

Where  the  lessee  has  paid  the  accrued  rent 
to  the  landlord  he  may  recover  the  same  from 
his  assignee  and  the  fact  that  the  lessor  never 
consented  to  the  assignment  is  immaterial. 
Brown  v.  Lennox,  22  Ont.  App.  442. 

But  where  the  lessors  have  not  consented 
to  an  assignment,  and  have  refused  to  recog- 
nize the  assignee  as  tenant,  the  lessee  cannot 
recover  rent  from  his  assignee  after  the  latter 
has  abandoned  the  premises,  either  by  way 
of  implied  indemnity  or  for  use  and  occupa- 
tion, as  no  valid  relation  of  landlord  and 
tenant  exists  between  the  parties.  Crouch  v. 
Tregonning,  L.  R.  7  Exch.  (Eng.)  88. 

(c)   Liability  after  Reassignment. 

In  the  absence  of  an  express  agreement,  the 
liability  of  the  assignee  terminates  by  a  re- 
assignment and  he  is  not  liable  to  the  lessee 
for  defaults  in  the  payment  of  rent  accruing 
subsequent  to  his  reassignment.  Wolveridge 
v.  Steward,  1  C.  &  M.  644,  30  E.  C.  L.  521, 
3  Tyrw.  637,  3  Moo.  &  S.  561,  3  L.  J.  Exch. 
360;  Mason  v.  Smith,  131  Mass.  510. 

Likewise  a  judicial  sale  of  the  interest  of 
an  assignee  of  a  term,  and  the  subsequent 
execution  of  a  deed  therefor  terminates  the 
privity  of  estate  existing  between  the  lessee 
and  the  assignee  and  the  latter  is  not  an- 
swerable to  the  lessee  in  an  action  for  the 
rent  accruing  subsequent  to  the  date  of  the 
sale.  Baltimore  City  v.  Peat,  93  Md.  696,  60 
Atl.  152,  698,  wherein  the  court  said:  "There 
is  no  doubt  that  the  covenant  to  pay  rent  in 
a  lease  like  the  one  now  under  consideration 
not  only  binds  the  lessee  personally  through- 
out the  entire  term  but  also  runs  with  the 
land,  and  each  successive  assignee  of  the 
leasehold  term  becomes  liable  upon  the  cove- 
nant to  the  lessor  for  such  rent  as  matures, 
while  the  title  to  the  leasehold  remains  in 
him,  provided  the  action  against  him  for  the 
rent  be  instituted  before  he  parts  with  the 
legal  title  to  the  term.  It  is  equally  clear 
that  as  the  assignee's  liability  for  the  rent 
springs  entirely  from  his  relation  to  the  land 
that  liability  extends  only  to  such  rent  as 
matures  while  the  title  to  the  term  remains 
vested  in  him.  .  .  .  The  mere  assignment 
of  the  equitable  title  of  the  assignee  to  the 
leasehold  whether  accomplished  by  his  own 
act  or  through  the  agency  of  a  judicial  pro- 
ceeding if  not  consummated  by  the  transfer 
of  the  legal  estate  will  be  insufficient  to  dis- 
charge him  from  liability  under  the  cove- 
nants of  the  lease.  ...  In  the  case  at  bar 
it  is  admitted  that  there  was  not  only  a  di- 
vesting of  the  equitable  title  of  the  appellee 
tc  the  leasehold  by  the  trustee's  sale  to  Bran- 
nan   and   Peat,   but  there   was  ultimately   a 


conveyance  of  the  legal  estate  from  the  trus- 
tee to  the  purchaser.  .  .  .  Upon  the  final 
ratification  of  the  sale  the  equitable  and  sub 
stantial  title  to  the  lot  was  divested  out  of 
her  and  into  the  purchasers  and  when  the 
trustee's  deed  conveying  the  lot  to  the  pur- 
chaser was  duly  executed,  acknowledged  and 
recorded  the  same  transmutation  of  the  legal 
title  occurred.  The  order  of  ratification  and 
the  trustee's  deed  did  not  however  operate  to 
pass  the  equitable  and  legal  title  respectively 
merely  from  their  several  dates,  but  being 
made  under  a  judicial  sale,  they,  upon  the 
principle  of  relation,  operated  retrospectively 
and  divested  the  equitable  and  legal  estate^ 
out  of  the  appellee  and  vested  them  in  the 
purchasers  from  the  date  of  the  trustee's  salo  " 
However  if  the  assignee  has  undertaken  to 
pay  the  rent  reserved  for  the  term  he  con- 
tinues liable  even  after  a  reassignment.  Har- 
ris V.  Strickler,  86  Kan.  266,  120  Pac.  343. 
wherein  the  court  said :  *'An  assignment  does 
not  annul  the  lessee's  obligation  on  his  cove- 
nant to  pay  rent,  although  the  lessor  ha-* 
consented  to  the  assignment  and  collected 
rent  from  the  assignee.  .  .  .  The  aanur 
principle  applies  to  an  assignee  of  a  term 
who  has  undertaken  to  pay  rent  to  his  as- 
signor." And  in  Willson  v.  Leonard,  3  Beav. 
(Eng.)  373,  it  was  held  that  an  assignee  of 
a  lease  who  has  been  held  liable  on  his  cove- 
nant to  the  lessee  to  indemnify  him  for  any 
subsequent  breadies  of  covenant  in  the  pay- 
ment of  rent  may  recover  of  his  assignee  in 
an  action  on  covenant,  although  the  latter 
never  signed  the  assignment  to  him  but  occu- 
pied the  premises  and  later  assigned  by  an 
instrument  containing  a  similar  covenant  in- 
demnifying him  from  like  breaches. 

(2)   Before  Payment  of  Rent  by  Lessee. 

A  lessee  cannot  ordinarily  recover  from 
his  assignee  until  he  has  paid  to  the  lessor 
the  rent  for  which  he  is  suing.  Farrington 
V.  Kimball,  126  Mass.  313,  30  Am.  Rep.  680. 
But  where  the  assignee  has  covenanted  with 
the  lessee  that  he  will  perform  and  keep  all 
the  covenants  mentioned  in  the  lease  he  i? 
liable  to  the  lessee  in  an  action  for  accrued 
rent  although  the  latter  has  not  paid  the 
lessor.  Jackson  v.  Port,  17  Johns.  (K.  Y. » 
479,  affirming  17  Johns.  239.  And* where  the 
lessors  have  not  consented  to  an  assignment 
of  the  lease  and  have  never  recognized  the 
assignee  as  such,  the  lessee  may  recover  the 
rent  from  the  assignee,  although  he  has  not 
paid  the  lessor.  Darmstaetter  v.  Hoffman. 
320  Mich.  48,  78  N.  W^  1014. 

7/.  Effect  of  Sublease. 

1.  Liability  of  Lessee. 

A  subletting  of  premises  by  the  tenant  with 
or  without  the  consent  of  the  landlord  does 
not  discharge  the  tenant  from  his  obligation 
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to  pny  the  rent.  Brosman  v.  Kramer,  135 
Cal.  36,  66  Pac.  979;  Cuesta  \\  Goldsmith,  1 
Ga.  App.  48,  57  S.  E.  983 ;  Scliacter  v.  Tuggle 
Co.  8  Ga.  App.  561,  70  S.  E.  93;  Kenyon  v. 
Young,  48  Neb.  890,  67  N.  W.  885;  Rosen- 
wasser  v.  Amusement  Enterprises,  88  Misc. 
o7,  150  N.  Y.  S.  561;  Kimbriel  v.  Montgom- 
ery, 28  Okla.  743,  115  Pac.  1013;  Pressler  v. 
Barreda  (Tex.)  157  S.  W.  435;  Agen  v.  Nel- 
son, 61  Wash.  431,  98  Pac.  1115.  See  al«o 
Stone's  SuecessifMi,  31  La.  Ann.  311;  Bless 
V.  Jenkins,  129  Mo.  647,  31  S.  W.  1)38 ;  Decker 
V.  Hartshome,  65  N.  J.  L.  87,  46  Atl.  755; 
Moffat  V.  Smith,  4  N.  Y.  126:  Conrady  v. 
Byuatus  (Tex.)  24  S.  W.  961. 

Nor  is  a  tenant  who  has  sublet  premises 
discharged  from  liability  by  the  fact  that 
the  lessor  accepts  rent  from  the  undertenant. 
Brosman  v.  Kramer,  135  Cal.  36,  66  Pac.  979 ; 
Cuesta  V.  Goldsmith,  1  Ga.  App.  48,  57  S.  E. 
983;  Amenicus  Mfg.  etc.  Co.  v.  Hightower,  3 
Oa.  App.  65,  59  S.  E.  309;  Schacter  v.  Tiig- 
^le  Co.  8  Ga.  App.  561,  70  S.  E.  93;  Powell 
V.  Jones,  50  Ind.  App.  493,  98  N.  E.  646; 
Bless  V.  Jenkins,  129  Mo.  647,  31  S.  W. 
038;  Rosenwasser  v.  Enterprises,  88  Misc.  57, 
150  N.  Y.  S.  561;  Agen  v.  Nelson,  51  Wash. 
431,  98  Pac.  1115.  See  also  Bacon  v.  Brown, 
9  Conn.  334.  Thus  in  Schacter  v.  Tuggle  Co. 
8  Ga.  App.  561,  70  S,  E.  93,  the  court  said: 
"In  the  present  case  the  original  tenant 
agreed  to  pay  the  rent,  and  there  was  an 
express  agreement  that  he  might  sublet  the 
premises  without  the  landlord's  consent. 
Hence,  for  the  landlord's  agent  to  accept  pay- 
ment from  the  undertenant  did  not,  in  the 
absence  of  further  contract,  have  the  effect 
of  substituting  the  luidertenant  as  the  pri- 
mary debtor,  or  of  releasing  the  original 
tenant  from  liability."  In  Cuesta  v.  Gold- 
smith, 1  Ga.  App.  48,  67  S.  E.  983,  in  a 
syllabus  by  the  court  it  was  said:  "A  land- 
lord does  not  waive  his  right  of  action 
a^inst  his  tenant  merely  by  allowing  a  sub- 
tenant or  assignee  of  the  original  tenant  to 
remain  in  possession  of  the  premises,  even 
though  he  accept  payment  of  the  rents  from 
the  subtenant  or  assignee,  with  knowledge  of 
such  subletting  or  assignment.  The  original 
tenant  may  be  released  from  liability  by  an 
agreement  with  the  landlord  for  the  substitu- 
tion, or  by  the  landlord's  electing  to  proceed 
against  the  subtenant  as  his  own  tenant." 
And  in  Rosenwasser  v.  Amusement  Park  En- 
terprises, 88  Misc.  57,  150  N.  Y.  S.  561,  it 
was  said:  "Tlie  mere  fact  that  the  person 
to  whom  the  defendant  claims  to  have  sublet 
the  premises  paid  rent  to  plaintiffs  does  not 
establish  a  surrender.  The  defendant  could 
not  thus  force  a  new  tenant  on  the  owner 
and  himself  escape  the  payment  of  rent.  A 
subletting  would  not  discharge  the  original 
lessee  from  liability  for  the  rent."  In  Agen 
V.  Nelson,  51  Wash.  431,  98  Pac.  1115,  it 
appeared  that  the  rent  for  a  greater  part  of 
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the  term  of  an  original  lease  executed  by  the 
parties  to  the  action  had  been  paid  to  the 
lessor  bv  subtenants  of  the  lessee.  The  re- 
ceipts  however  at  all  times  had  been  given  in 
the  name  of  the  original  tenant  and  nothing 
further  was  shown  lending  to  establish  a 
substitution  of  tenants.  The  court  after  set- 
ting forth  the  foregoing  facts  held  that  the 
lessee  was  not  discharged  from  his  obligation 
to  pay  the  rent  which  he  assumed  in  his  orig- 
inal lease,  either  by  operation  of  law  or  by 
any  act  of  his  landlord. 

After  the  expiration  of  a  lease  if  the  lessee 
pomiits  his  undertenant  to  continue  in  pos- 
session, Ihe  law  considers  the  lessee  respon- 
sible as  on  a  hiring  for  another  term,  on  the 
same  conditions  as  before,  the  possession  of 
the  undertenant  being  considered  equivalent 
to  his  personal  occupancy.  Bacon  v.  Brown* 
9  Conn.  334;  Wilson  v.  Cincinnati,  10  Ohio 
Dec.  (Reprint)  123,  18  Cine.  L.  Rul.  10. 
Compare  Waters  v.  Banks,  10  Mart.  0.  8. 
(La.)  94  (where  lessor  elected  to  look  to* 
undertenant  for  his  portion  of  the  rent).  In 
Canada  however  it  has  been  held  that  the 
continued  occupation  of  leased  premises  by  a 
sublessee  after  the  expiration  of  the  original 
term  does  not  of  itself  signify  a  renewal  of 
the  term  by  the  lessee  but  is  sufficient  to  ren- 
der the  latter  liable  in  an  action  for  use  and 
occupation.  Lindsay  v.  Robertson,  30  Ont. 
Rep.  229.  Likewise  in  England  it  has  been 
held  that  where  an  undertenant  continued  in 
possession  after  the  expiration  of  the  original 
term,  even  against  the  lessee's  will,  the  latter 
is  liable  to  the  lessor  in  an  action  for  use 
and  occupation,  but  only  for  such  time  as 
the  undertenant  continued  to  occupy  the 
premises.  Ibbs  v.  Richardson,  9  Ad.  &  El. 
849,  36  E.  C.  L.  301,  3  Jur.  102,  8  L.  J.  Q.  B. 
126,  1  Pen.  &  Dav.  618;  Harding  v.  Crethorn, 
1  Esp.  57,  6  Rev.  Rep.  719. 

When  the  landlord  elects  to  substitute  the 
undertenant  as  his  tenant,  and  accepts  him 
as  such  he  releases  his  claim  on  the  original 
tenant.  Hudson  v.  Stewart,  110  Ga.  37,  35 
S.  E.  178;  Stimmel  v.  Waters,  2  Bush  (Ky.) 
282.  And  in  Waters  v.  Banks,  10  Mart.  0.*^  S. 
(La.)  94,  the  court  held  that  where  a  tenant 
underlets  a  portion  of  the  premises  during 
the  lease  but  on  the  expiration  of  the  term 
he  signifies  his  intention  to  the  landlord  to 
continue  in  possession  only  of  the  part  actu- 
ally occupied  by  him,  and  the  lessor  receives 
liis  portion  of  the  rent  from  him,  and  the 
other  portion  from  the  second  tenant  he  can» 
not  thereafter  hold  the  original  lessee  liable 
for  the  entire  rent. 

2.    LlAniLlTY   OF   SUBLESSBE. 

a.  To  Lessor, 

(1)   In  Absence  of  Statute. 

In  the  absence  of  a  statute,  an  undertenant 
incurs  no  liability   for   rent  to  the  original 
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lessor  as  the  subletting  creates  no  privity  of 
contract  or  estate  between  the  sublessee  and 
the  lessor. 

England. — ^Holford  v.  Hatch,  1  Dougl.  183, 

99  Eng.  Rep.  (Reprint)  119. 

Canada. — ^Lawler  v.  Sutherland,  9  U.  C. 
205. 

Connectioui. — Camp  v.  Scott,  47  Conn.  366, 

377. 

Illinois. — Sexton  v.  Chicago  Storage  Co. 
129  IlL  318,  21  N.  E.  920,  16  Am.  St.  Rep. 
274. 

Alasaachusetta. — Campbell  y.  Stetson,  2 
Mete.  504.  See  also  Dunlap  v.  Bullard,  131 
Mass.  161;  Haley  v.  Boston  Belting  Co.  140 
Mass.  73,  2  N.  E.  785. 

Michigan. — Williams  v.  Michigan  Cent.  R. 
Co.  133  Mich.  448,  95  N.  W.  708,  103  Am. 
St.  Rep.  458.  See  also  Lee  v.  Payne,  4  Mich. 
106. 

Minnesota. — See  Crosby  v.  Home,  etc.  Co. 
46  Minn.  249,  47  N.  W.  717. 

Mississippi. — Ashley  v.  Young,  79  Miss. 
129,  29  So.  822. 

New  Hampshire. — Dartmouth  College  y. 
Clough,  8  N.  H.  22.  See  also  Austin  v.  Thom- 
son, 45  N.  H.  113. 

New  Jersey.^See  Field  v.  Mills,  33  N.  J. 
L.  264. 

New  York. — ^Martin  v.  0*Conner,  43  Barb. 
514;  Jennings  v.  Alexander,  1  Hilt.  154; 
('oles  y.  Marquand,  2  Hill  447;  Coit  v. 
Braunsdorf,  2  Sweeny  74;  McFarlan  v.  Wat- 
son, 3  N.  Y.  286;    Stillman  v.  Van  Beuren, 

100  N.  Y.  439,  3  N.  E.  671;  Eagan  v.  Trust 
Co.  163  App.  Div.  604,  148  N.  Y.  S.  651. 
See  also  Bedford  v.  Terhune,  30  N.  Y.  453,  86 
Am.  Dec.  394;  Kiersted  v.  Orange,  etc.  R.  Co. 
69  N.  Y.  343,  25  Am.  Rep.  199,  reversing  54 
How.  Pr.  29;  Van  Rensselaer  v.  Gallup,  5 
Denio  454;  Reynolds  v.  Lawton,  65  Hun  603, 
8  N.  Y.  S.  403,  28  N.  Y.  St.  Rep.  670;  Rehm 
V.  Weiss,  8  Misc.  525,  28  N.  Y.  S.  772. 

North  Carolina. — Krider  v.  Ramsay,  79  N. 
C.  354. 

Oklahomn. — Kimbriel  v.  Montgomery,  28 
Okla.  743,  115  Pac.  1013. 

Oregon. — Moline  v.  Portland  Brewing  Co. 
73  Ore.  532,  536,  144  Pac.  572. 

Vermont.— See  Way  v.  Holton,  46  Vt.  184. 

Washington. — See  Shannon  v.  Grindstaff, 
11  Wash.  536,  40  Pac.  123. 

Thus  in  Krider  v.  Ramsay,  79  N.  C.  354, 
the  court  said:  ^^It  is  well  settled  that  as 
between  the  original  lessor  and  the  under- 
tenant there  is  neither  privity  of  estate  nor 
contract,  so  that  between  these  parties  no 
advantage  can  be  taken  of  the  covenants  in 
the  lease,  and  therefore  the  lessor  cannot  sue 
an  undertenant  upon  the  lessee's  covenant  to 
pay  rent,  nor  can  he  maintain  an  action  for 
use  and  occupation  against  the  undertenant 
unless  under  an  agreement,  as  the  relation 
of  landlord  and  tenant  does  not  subsist  be- 


tween them.    .    .    .    The  material  distinction 
between  an  assignment  of  a  term  and  an  un- 
derlease of  a  part  of  the  term  is.  that  while 
the  assignee  is  liable  to  the  original  lessor 
for  all  the  obligations  of  the  lessee  by  virtue 
of  the  privity  of  estate  between  them,  no  ac- 
tion lies  by  the  lessor  against  an  undertenant 
upon  any  covenant  in  the  lease,  because  there 
is  no  privity  of  contract  or  estate  between 
the  lessor  and  the  sublessee."    And  in  Sexton 
V.  Chicago  Storage  Co.  129  111.  318,  21  N.  E. 
920,  16  Am.  St.  Rep.  274,  it  was  said:     'If 
the  lessee  sublets  the  premises^  reserving  or 
retaining  any  reversion,  however  small,  the 
privity  of  estate  between  the  suMessee  and 
the  original  landlord  is  not  established,  and 
the  latter  has  no  right  of  action  against  the 
former,   there  being  neither  privity   of  con- 
tract nor  privity  of  estate  between  th^n." 
In  Johnson  v.  Wild,  44  Ch.  D.    (Eng.)   146, 
69  L.  J.  Ch.  322,  62  L.  T.  N.  S.  537,  38  W. 
R.   500,   the   court   held   that  where   an  as- 
signee of  a  part  of  leased  premises  in  order 
to  avoid  distress  by  the  lessor  pays  the  entire 
rent  reserved,  he  cannot  enforce  contribution 
by  an  undertenant  of  another  portion  of  the 
premises  who  holds  under   a  sublease  from 
the  original   lessee.     In  Fifty  Associates  v. 
Rowland,  5  Cush.    (Mass.)   214,  it  was  held 
that  a  tenant  and  his  undertenant  who  was 
recognized  as  such  by  the  lessor  cannot  be 
liable  jointly   for   the  mesne  profits  of   the 
whole  premises  in  an  action  by  the  lessor. 
In  Ohio  as  the  assignee  of  a  part  of  leased 
premises  is  considered  a  subtenant  the  lessor 
has  no  right  of  action  against  him  to  recover 
the  rent  reserved  in  his  lease  as  there  is  no 
privity  of  estate  or  contract.    Fulton  v.  Stu- 
art, 2  Ohio  215,  15  Am.  Dec.  642. 

A  fortiori,  a  lessor  cannot  maintain  an  ac- 
tion against  a  sublessee  for  use  and  occupa- 
tion of  the  premises  during  the  term  of  the 
lease.  Shattuek  v.  Lovejoy,  8  Gray  (Mass.) 
204;  Dartmouth  College  v.  Clough,  8  N.  Xl. 
22;  Jennings  v.  Alexander,  1  Hilt.  (N.  Y.) 
154.  See  also  Williams  v.  Michigan  Cent.  R. 
Co.  133  Mich.  448,  95  N.  W,  708,  103  Am. 
St.  Rep.  458;  Bedford  v.  Terhune,  30  N.  Y. 
453,  86  Am.  Dec.  394.  Thus  in  Shattuek  v. 
Lovejoy,  8  Gray  (Mass.)  204,  it  appeared 
that  the  defendant  was  in  possession  of  cer- 
tain premises  as  a  subtenant  of  the  assignee 
of  a  valid  lease.  The  action  was  instituted 
to  recover  against  the  defendant  for  use  and 
occupation  of  the  premises.  The  court  said: 
"Upon  the  facts  proved  at  the  trial,  the  plain- 
tiff cannot  maintain  this  action.  During  the 
time  for  which  he  now  seeks  to  recover 
against  the  defendant  for  use  and  occupation. 
the  term  of  years,  created  by  the  lease  of  the 
whole  estate  by  his  father,  was  still  outstand- 
ing. So  long  as  this  lease  remained  in  force. 
the  plaintiff's  sole  remedy  for  rent  of  the 
premises  was  either  by  an  action  on  the  cove- 
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nant  for  its  payment  against  the  original 
lessees,  or  of  debt  against  their  assignees. 
.  The  defendant  stood  in  neither  of 
these  relations.  He  occupied  a  part  of  the 
demised  premises  under  a  verbal  agreement 
with  the  assignees  of  the  lessees.  There  was 
no  privity  of  contract  or  of  estate  between 
him  and  the  plaintiff.  The  defendant  was 
only  an  undertenant  of  the  assignees,  holding 
that  part  of  the  estate  occupied  by  ^im  as 
tenant  at  will." 

However  it  has  been  held  that  an  action 
for  rent  may  be  maintained  by  the  lessor 
against  a  sublessee  on  the  latter's  promise, 
express  or  implied,  to  pay  the  rent  to  the 
lessor.    McFarlan  v.  Watson,  3  N.  Y.  286. 

But  in  Martin  v.  O'Conner,  43  Barb.  (N. 
Y.)  514,  it  was  held  that  the  lessor  cannot 
recover  on  a  promise  by  the  sublessee  to  pay 
the  rent  reserved  in  the  original  lease,  such 
promise  being  made  to  the  lessee. 

The  fact  that  a  lessee  who  has  made  a 
valid  sublease  of  the  premises,  subsequently 
surrenders  his  lease  to  the  lessor  without  the 
consent  of  the  undertenant,  does  not  termi- 
nate the  interest  of  the  latter  so  as  to  render 
him  liable  to  the  original  lessor  in  an  ac- 
tion for  use  and  occupation  of  the  premises 
subsequent  to  the  surrender  by  the  lessee. 
Bailey  ▼.  Richardson,  66  Cal.  416,  5  Pac. 
910;  Buttner  v.  Kasser,  19  Cal.  App.  755, 
127  Pac.  811;  Krider  v.  Ramsay,  79  N.  G. 
354.  Thus  in  the  case  last  cited  the  court 
said:  **iSuch  an  effect  even  is  given  to  a 
surrender  that  although  a  tenant  who  has 
made  an  imderlease  cannot  by  a  surren- 
der prejudice  the  subtenant's  interest,  yet 
he  will  himself  lose  the  rent  he  had  reserved 
upon  the  underlease;  for  since  rent  is  an  inci- 
dent to  the  reversion,  the  surrenderor  cannot 
collect  it,  because  he  has  parted  with  his 
reversion  to  the  lessor;  nor  can  the  lessor 
collect  it,  because  although  the  reversion  to 
which  rent  was  incident  has  been  conveyed  to 
him,  yet  as  soon  as  it  was  so  conveyed,  it 
merged  in  the  greater  reversion  of  which  he 
was  already  possessed,  and  the  consequence 
is  that  the  underlessee  holds  without  the  pay- 
ment of  any  rent,  except  where  otherwise  it 
may  be  provided  by  statute.''  And  in  Butt- 
ner V.  Kasser,  19  Gal.  App.  755,  127  Pac. 
811,  it  was  said:  "By  the  demurrer  to  the 
complaint  the  question  is  thus  presented: 
May  a  lessor,  to  whom  his  lessee  has  sur- 
rendered his  term,  ignore  the  conditions  of  a 
valid  sublease,  under  which  a  subtenant  is  in 
possession,  at  the  time  of  the  surrender,  to 
which  he  does  not  consent,  and  compel  him 
to  pay  the  reasonable  value  of  the  use  and 
occupation  of  his  tenement  regardless  of  the 
conditions  of  his  sublease?  .  .  .  One  of  the 
rights  of  the  subtenant  is  to  hold  his  term 
upon  compliance  with  the  conditions  of  his 
lease.    He  can  be  compelled  to  pay  only  such 


rental  as  was  reserved  in  his  lease,  and  may 
be  entitled  to  a  discharge  from  such  rental 
on  such  conditions  and  for  such  breaches  of 
his  lease  by  his  lessor  as  are  provided  for 
in  his  lease.  None  of  his  rights  in  these  re- 
gards may  be  defeated  or  affected,  without 
his  consent,  simply  by  the  consent  of  his 
lessor  and  the  overlord.  To  permit  tlie  sub- 
tenant to  be  charged  for  the  value  of  the  use 
and  occupation,  without  regard  to  the  terms 
of  his  lease,  because  his  lessor  had'  surren- 
dered to  the  overlord,  would  be  to  permit  his 
rights  to  be  defeated  by  the  voluntary  action 
of  his  lessor.  As  before  stated  it  is  not 
doubted  but  that  the  subtenant  may  be'  de- 
feated of  his  term  by  a  forfeiture  of  the 
lease  under  which  his  lessor  holds.  No  such 
condition  exists  in  this  case.  It  is  simply 
a  case  of  the  cancellation  of  a  lease  by  the 
mutual  consent  of  the  lessor  and  lessee  after 
such  lessee  had  made  a  valid  sublease  to  a 
subtenant.  While  such  cancellation  is  ef- 
fectual as  between  the  lessor  and  lessee,  it 
cannot  affect  the  rights  of  the  subtenant." 

Nor  does  the  surrender  of  the  original 
lease  constitute  an  assignment  of  the  sub- 
leases so  as  to  render  the  undertenants  liable 
in  an  action  by  the  lessor  on  the  covenants 
contained  in  the  subleases.  Williams  v.  Mich- 
igan Cent  R.  Co.  133  Mich.  448,  95  N.  W. 
708,  103  Am.  St.  Rep.  458. 

However  if  the  lessor,  in  consideration  of 
his  accepting  a  surrender  of  the  term  from 
the  lessee  takes  an  assignment  of  the  lessee's 
interest  in  a  sublease  of  the  same  premises, 
he  may  sue  for  the  rent  subsequently  accruing 
under  such  sublease  as  assignee  thereof.  Beal 
V  Boston  Gar  Spring  Co.  125  Mass.  157,  28 
Am.  Rep.  216. 

If  a  suUessee  attorns  to  the  original  lessor, 
after  a  surrender  of  the  principal  term,  such 
act  is  considered  an  election  on  his  part  to 
recognize  the  lessor  as  his  landlord  and  he 
is  thereafter  liable  for  the  rent  of  the  prem- 
ises imder  the  terms  of  his  sublease.  Shalet 
▼.  Ranch,  50  Misc.  311,  98  N.  Y.  S.  883. 

An  undertenant  whose  landlord  has  sur- 
rendered his  lease  to  the  original  lessor  can- 
not maintain  an  action  against  his  landlord 
for  an  increase  in  rent  paid  by  him  to  a  new 
lessee  of  all  the  premises,  as  he  was  under  no 
legal  obligation  to  so  pay.  Ritzier  v.  Rae- 
ther,  10  Daly  (N.  Y.)  286. 

However  it  has  been  held  that  an  underten- 
ant of  a  sublessee  is  liable  to  the  assignee  of 
the  latter  for  rent  subsequently  accruing  and 
this  regardless  of  a  surrender  of  the  original 
lease  to  the  grantee  of  the  original  lessor. 
Weiss  V.  Mendelson,  24  Misc.  692,  53  N.  Y.  S. 
803. 

Where  there  has  been  a  legal  forfeiture  of 
the  lessee's  term,  a  subles.see  who  unlawfully 
continues  in  possession  of  the  premises  is 
liable  to  the  owner  in  un  action  for  reason- 
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able  use  and  occupation  subsequent  to  the 
date  of  the  forfeiture.  Pierce  v.  Minturn,  1 
Cal.  470;  Schilling  v.  Holmes,  23  Cal.  227. 

Where  the  original  lessee  is  insolvent  a 
court  of  equity,  having  jurisdiction  of  all  the 
parties,  may  direct  the  payment  of  rents  due 
from  a  sublessee  for  the  benefit  of  the  lessor. 
Riggs  V.  Whitney,  15  Abb.  Pr.  (N.  Y.)  388; 
Otis  V.  Conway,  114  N.  Y.  13,  20  N.  E.  628. 
See  also  Haley  v.  Boston  Belting  Co.  140 
Mass.  73,  2  N.  £.  785.  And  see  the  Missouri 
cases  cited  infra  in  the  subdivision  Under 
Statute.  Thus  in  Otis  v.  Conway,  114  N.  Y. 
13,  20  N.  E.  628,  the  court  said:  "Techni- 
cally, rent  is  something  which  a  tenant  ren- 
ders out  of  the  profits  of  the  land  which  he 
enjoys.  Equitably,  it  is  a  charge  upon  the 
estate,  and  the  lessee,  on  good  conscience, 
ought  not  to  take  the  profits  thereof  without 
a  due  discharge  of  the  rent.  .  .  .  The  cred- 
itors  of  an  insolvent  lessee  can  have  no  moral 
or  equitable  claim  to  the  profits  issuing  from 
leased  land,  until  after  the  landlord's  claim 
for  rent  is  satisfied." 

(2)   Under  Statute. 

Under  the  Alahamia  statute  the  landlord  is 
given  a  lien  for  rent  on  the  crops  grown  on 
leased  land,  and  while  the  undertenant  in- 
curs no  personal  liability  to  the  lessor,  his 
crops  may  be  levied  on  for  the  payment  of 
rent  due  to  the  lessor.  Simmons  v.  Fielder, 
46  Ala.  304;  Robinson  v.  Lehman,  72  Ala. 
401;  Bain  v.  Wells,  107  Ala.  562,  19  So.  774. 
Thus  in  Simmons  v.  Fielder,  supra,  the  court 
said:  "There  is  no  privity  of  contract  be- 
tween the  undertenant  and  the  landlord  of 
the  tenant  or  his  assignee.  And  before  the 
landlord  can  sue  the  undertenant  on  hi^  con- 
tract of  rent,  it  must  be  transferred  or  as- 
signed to  him  by  the  tenant,  so  as  to  make 
him  the  party  really  interested  therein. 
Notwithstanding  this,  there  can  be 
no  doubt  that  the  landlord  or  his  assignee, 
who  stands  in  his  shoes,  has  a  lien  on  all  the 
crop  grown  on  rented  land,  for  rent,  for  the 
current  year,  whetlier  such  crops  are  made 
by  the  tenant  or  the  undertenant  or  by  a 
trespasser,  and  he  is  entitled  to  process  of 
attachment  for  the  recovery  of  the  same. 
But  the  attachment  must  be  issued  against 
the  tenant,  and  not  against  the  undertenant, 
unless  the  contract  for  rent  of  the  underten- 
ant has  been  assigned  or  transferred  to  the 
plaintiff."  In  Robinson  v.  I^ehman,  supra,  it 
was  held  that  the  purpose  of  the  statute  is 
not  to  fix  on  the  underlessee  a  personal  lia- 
bility for  the  rent  owing  by  his  immediate 
landlord,  but  the  primary  appropriation  of 
all  crops  grown  on  the  rented  lands,  to  the 
payment  of  the  rent  accruing  for  the  current 
year,  without  regard  to  the  ownership  of  the 
crops  or  the  agencies  employed  in  producing 
them. 


In  Arkansas  by  statute  the  landlord  is 
given  a  lien  on  crops  grown  on  demised  prem- 
ises in  any  year  for  the  rent  that  shall  accrue 
for  that  year.  The  lien  is  effective  for  six 
months  after  the  rent  becomes  due  and  pay- 
able and  an  undertenant  can  be  held  respon- 
sible for  the  rent  of  such  lands  as  are  culti- 
vated or  occupied  by  him.  Jacobson  v.  At- 
kins, 103  Ark.  91,  146  S.  W.  133;  Storthi 
V.  Smith,  109  Ark.  552,  161  S.  W.  183.  Thus 
in  Jac6b8on  v.  Atkins,  supra,  the  court  said: 
"Thus  it  appears  that  the  landlord  has  a  lien 
upon  all  the  crop  grown  on  the  demised 
premises  in  any  year  for  the  rent,  without 
regard  to  whether  such  crop  shall  be  raised 
by  the  tenant,  and  without  regard,  also,  to 
any  contract  or  agreement  between  the  tenant 
and  a  subtenant  for  rent.  The  statute  limits 
the  liability  of  the  subtenant  to  the  landlord 
for  rent  of  such  lands  as  are  oocupied  by 
him,  which  liability  the  subtenant  can  dis- 
charge only  by  payment  of  the  pro  rata 
amount  of  rent  for  the  lands  oocupied  by 
him  directly  to  the  landlord,  or  to  the  tenant 
upon  the  landlord's  written  direction." 

Under  a  Georgia  statute  it  is  held  that  a 
subtenant  may  become  the  tenant  of  the 
landlord  if  the  latter  elects  to  recognize  him 
as  such,  in  which  event  the  undertenant  is 
personally  answerable  to  the  landlord  for  the 
rent  of  the  premises.  McBurney  v.  Mclntyre, 
38  Ga.  261;  McConnell  v.  East  Point  Land 
Co.  100  Ga.  129,  28  S.  E.  80.  See  also  Smith 
V.  Turnley,  44  Ga.  243  Thus  in  McBurney  v. 
Mclntyre,  supra»  the  court  said:  *' Under  the 
2253d  section  of  the  Revised  Code,  the  tenant 
has  no  right  to  impose  a  subtenant  upon  the 
landlord  without  his  consent;  and  if  it  is 
attempted,  we  hold  that  the  subtenant  be- 
comes the  tenant  of  the  landlord,  if  he  elects 
to  recognize  him  as  such,  and  not  the  tenant 
of  the  tenant  who  placed  him  upon  the  prem- 
ises, without  the  consent  of  the  landlord." 
However,  until  the  landlord  elects  to  make 
a  sublessee  his  tenant,  he  has  no  right  to 
proceed  against  him  for  the  rent  of  the  prem- 
ises. Thus  in  Hudson  v.  Stewart,  110  Ga. 
37,  35  S.  E.  178,  the  court  said:  "As  there 
is  no  privity  of  contract  between  the  landlord 
and  the  subtenant  in  the  first  instance,  the 
former  has  no  claim  on  the  latter  for  rent 
unless  he  elects  to  accept  him  as  his  imme- 
diate tenant.  When  such  election  is  made 
and  the  undertenant  continues  to  occupy  the 
premises,  then  the  election  and  the  continued 
occupancy  create  a  liability  on  the  part  of 
the  subtenant  to  pay  rent,  and  establish  in 
a  legal  manner  the  relation  of  landlord  and 
tenant  between  them."  At  all  events  the 
landlord  may  enforce  his  lien  for  the  rent 
agreed  to  be  paid  by  the  principal  tenant, 
against  the  crops  of  an  undertenant.  Andrew 
v.  Stewart,  81  Ga.  53;  Thompson  v.  Conuner- 
cial  Guano  Ck>.  93  Ga.   282,  20  S.  E.  200. 
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See  also  Hudson  v.  Stewart,  110  Cia.  37,  35 
S.  E.  178. 

An  lawa  statute  provides  as  follows:  *'A 
landlord  shall  have  a  lien  for  his  rent  upon 
all  crops  grown  upon  the  leased  premises,  and 
upon  any  other  personal  property  of  tlie  ten- 
ant, which  has  been  used  or  kept  thereon  dur- 
ing the  term,  and  not  exempt  from  execution 
for  the  period  of  one  year  after  a  year's  rent, 
or  the  rent  of  a  shorter  period  falls  due.  But 
such  lien  shall  not  in  any  case  continue  more 
than  six  months  after  the  expiration  of  the 
term."  Under  that  statute  the  landlord  may 
enforce  his  lien  against  the  crops  of  a  sub- 
lessee which  were  grown  on  the  demised 
premises.  Beck  v.  Minnesota,  etc.  Grain  Co. 
131  la.  62,  107  N.  W.  1032,  7  L.R.A.(N.S.) 
930. 

By  a  Kentucky  statute  relative  to  landlord 
and  tenant  it  is  provided  that  the  personal 
estate  of  a  subtenant  found  on  rented  prem- 
ises shall  be  liable  to  distraint  by  the  land- 
lord,  and  that  he  shall  have  "a  superior  lien 
on  the  produce  of  the  farm  or  premises  rent- 
ed, on  the  fixtures,  on  the  household  furniture 
and  other  personal  property  of  the  tenant,  or 
undertenant,  owned  by  him  after  possession 
is  taken  under  the  lease;  but  such  lease 
shall  not  be  for  more  than  one  year's  rent 
due  or  to  become  due,  nor  for  any  rent  which 
has  been  due  for  more  than  one  hundred  and 
twenty  days."  Rudd  v.  Ford,  91  Ky.  183,  15 
S.  W.  179;  Sutton  v.  Perkins,  2  Ky.  L.  Rep. 
(abstract)  233.  However  in  Rudd  v.  Ford, 
supra,  it  was  held  that  a  subtenant  is  enti- 
tled to  the  exemption  allowed  by  statute  as 
against  the  claim  of  the  landlord  for  rent 
owing  by  the  original  tenant,  which  he  is 
enforcing  against  the  crops  of  the  under- 
tenant. In  Cox  V.  Fenwick,  4  Bibb  538,  it 
was  held  that  an  undertenant  is  not  respon- 
Hible  to  the  original  lessee  in  an  action  of 
covenant  to  recover  accrued  rent,  as  there  is 
no  privity  of  contract  or  estate  between  the 
parties. 

Under  a  Louisiana  statute  it  has  been  held 
that  the  lessor's  lien  against  the  movables  of 
an  undertenant  is  only  enforceable  so  far  as 
the  latter  is  indebted  to  his  principal  at  the 
time  when  the  proprietor  chooses  to  exercise 
his  right.  Weatherly  v.  Baker,  25  La.  Ann. 
229;  Franek  v.  Flynt,  132  la.  327,  61  So. 
390.  Thus  in  the  case  last  cited,  the  court  in 
an  official  syllubus  said:  "Under  article 
270G  of  the  Civil  Code,  the  lessor's  pledge  on 
the  effects  of  the  sublessee  does  not  give  rise 
to  a  personal  and  direct  action  in  his  favor 
to  recover  rent  due  by  the  sublessee  to  the 
lessee  but  the  remedy  of  the  lessor  is  by 
provisional  seizure  of  the  effects  of  the  sub- 
lessee to  the  extent  of  his  indebtedness  to  the 
principal  lessee  at  the  time  of  the  seizure." 
And  in  Sanarens  v.  True,  22  La.  Ann.  181, 
it  vvRA  lickl  that  the  property  of  a  sublessee 


situated  on  the  leased  premises  is  not  liable 
to  seizure  by  the  landlord  for  rent  that  is 
not  due  and  owing  at  the  time  of  the  asser- 
tion of  the  claim. 

In  Maryland  it  seems  that  the  goods  of  an 
undertenant  are  liable  to  be  distrained  for 
accrued  rent,  during  the  continuance  of  the 
original  lease.  Thus  in  Howard  v.  Ramsay, 
7  Har.  &  J.  (Md.)  113,  the  court  said:  -^A 
perfect  privity  between  plaintiff  and  defend- 
ant is  not  to  be  dispensed  with  in  an  action 
of  covenant  for  rent  arrear;  and  for  the 
want  of  it  the  decisions  have  been  that  cove- 
nant could  not  be  sustained  against  an  under- 
lessee.  .  .  .  The  same  degree  of  privity, 
It  would  seem,  is  not  necessary  to  render  a 
person's  goods  liable  to  a  distress  for  rent 
as  a  tenant.  A  distress  is  rather  a  remedy 
upon  the  land,  than  on  the  person  of  a  ten- 
ant, although  some  tenancy  must  be  shown  to 
sustain  it.  .  .  .  It  is  said  that  for  the 
purpose  of  distraining,  a  tenancy  in  effect 
should  subsist,  without  reference  to  the  man- 
ner in  which  it  is  created ;  the  only  question 
being,  whether  the  relation  between  the  par- 
ties does  really  constitute  a  tenancy ;  that  the 
occupation  of  the  undertenant  to  the  lessee 
must  indeed,  in  general,  be  considered  with 
respect  to  the  lessor,  as  the  possession  of  his 
lessee,  and  therefore,  that  the  goods  of  such 
undertenant  are  liable  to  be  distrained  during 
the  continuance  of  the  original  lease." 

Under  the  Missouri  statute  the  landlord 
may  maintain  an  action  against  an  under- 
tenant fur  the  enforcement  of  his  lien  against 
the  crops  grown  on  the  demised  premises. 
Garroutte  v.  White,  92  Mo.  237,  4  S.  W.  681 ; 
Hulett  V.  Stockwell,  27  Mo.  App.  328.  See 
also  St.  Joseph,  etc.  R.  Co.  v.  St.  Louis,  etc. 
R.  Co.  135  Mo.  173,  36  S.  W.  602,  33  L.R.A. 
607;  Glasner  v.  Fredericks,  73  Mo.  App.  424; 
McDonald  v.  May,  96  Mo.  App.  236,  69  S.  W. 
1051).  Thus  in  Garroutte  v.  White,  supra, 
the  court  said:  **We  are  of  the  opinion  that 
the  proceeding  by  attachment  for  rent  .  .  . 
was  intended  to  be  a  provision  for  the  en- 
forcement of  the  landlord's  lien  on  the  crop 
grown  on  the  demised  premises,  for  the  rent 
of  the  year  in  which  such  crop  was  grown, 
and  that  such  proceeding  can  be  maintained 
by  the  landlord  not  only  against  his  immedi- 
ate le88ee,  but  also  against  the  tenant  of  such 
lessee,  provided  the  rent  accrued  during  the 
term  of  such  lessee,  and  in  this  case  the  plain- 
tiff, having  a  lien  on  the  wheat  grown  by  the 
defendant,  on  the  premises  of  the  plaintiff, 
for  rent  thereof,  accruing  during  the  term 
of  the  defendant,  could  proceed  against  him 
to  enforce  such  lien  and  to  recover  the  rent 
due  him  for  the  premises  upon  whicli  such 
wheat  was  grown,  whether,  under  the  facts 
of  the  case,  the  defendant  be  regarded  as  the 
tenant  of  the  plaintiff,  or  as  the  tenant  of  his 
father,  the  plaintiff's  lessee,  provided  he  had 
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good  grounds  for  an  attachment  under  the 
act."  However,  the  landlord  is  not  entitled, 
by  the  statute,  to  maintain  a  personal  action 
at  law  against  the  undertenant  for  rent  due. 
His  right  of  aetion  is  limited  to  the  enforce- 
ment of  his  lien.  St.  Joseph,  etc.  R.  Go.  v. 
St.  Louis,  etc.  R.  Co.  135  Mo.  173,  36  S.  W. 
607,  33  L.R.A.  607 ;  Glasner  v.  Fredericks,  73 
Mo.  App.  424.  See  also  McDonald  v.  May, 
96  Mo.  App.  236,  69  S.  W.  1059.  Oom/panre 
Hicks  V.  Martin,  25  Mo.  App.  359;  Hulett  v. 
Stockwell,  27  Mo.  App.  328.  Likewise  the 
doctrine  is  recognized  that  from  the  fact  of 
the  subletting  itself  no  privity  of  contract  or 
estate  is  created  or  exists  between  the  under- 
lessee  and  the  original  lessor,  on  which  to 
sustain  an  action  for  rents.  St.  Joseph,  etc. 
R.  Co.  V.  St.  Louis,  etc.  R.  Co.  136  Mo.  173, 
36  S.  W.  607,  33  L.R.A.  607;  Glasner  v. 
Fredericks,  73  Mo.  App.  424.  See  also  Mc- 
Donald V.  May,  96  Mo.  App.  236,  69  S.  W. 
1059;  Geer  v.  Boston  Little  Circle  Zinc  Co. 
126  Mo.  App.  173,  103  S.  W.  161.  Where  the 
.original  lessee  is  insolvent  and  the  lessor  can- 
not collect  from  him,  and  a  court  has  ordered 
the  funds  paid  to  a  receiver,  thereby  prevent- 
ing an  action  at  law  by  the  original  lessor, 
the  court  will  collect  the  rents  from  under- 
tenants for  the  benefit  of  the  original  lessor. 
Kemp  V.  San  Antonio  Catering  Co.  118  Mo. 
App.  134,  93  S.  W.  342.  See  also  Glasner 
V.  Fredericks,  73  Mo.  App.  424.  But  even 
though  the  original  lessee  is  insolvent  the  les- 
sor cannot  enforce  the  payment  of  tlie  under- 
tenant's rents  to  him  in  an  action  at  law. 
Glasner  v.  Fredericks,  73  Mo.  App.  424.  The 
rights  of  an  undertenant  are  not  destroyed  or 
impaired  by  a  surrender  of  the  main  lease,  and 
yet  the  surrenderee  may  not  sue  the  under- 
tenant for  rent  or  on  any  otlier  covenant.  Mc- 
Donald V.  May,  96  Mo.  App.  236,  69  S.  W.  1059. 

In  Pennsylvania  it  seems  that  the  sub- 
tenant's goods  found  on  demised  premises  are 
liable  to  distraint  for  rent  due  by  the  tenant. 
Nor  is  the  rule  altered  by  the  fact  that  the 
lessee  has  goods  on  the  premises  sufficient  to 
satisfy  the  landlord's  demand.  Smoyer  v. 
Roth  (Pa.)  13  Atl.  191.  However,  it  has 
been  held  that  the  landlord's  right  to  dis- 
train against  an  undertenant  is  extinguished 
by  his  accepting  a  surrender  of  the  principal 
lease  under  which  the  sublessee  holds.  And 
where  the  lessee  continues  in  possession  un- 
der his  original  sublease,  his  goods  cannot  be 
distrained  for  arrears  in  rent  which  accrued 
under  a  subsequent  lease  of  the  property  as 
the  sublessee  holding  is  not  in  subordination 
to  such  new  lease  but  in  hostility  to  it. 
llessel  V.  Johnson,  129  Pa.  St.  173,  18  Atl. 
754,  35  Am.  St.  Rep.  716,  6  L.R.A.  851.  See 
same  case  on  second  appeal,  142  Pa.  St.  8, 
21  AtL  794,  11  L.R.A.  856. 

Under  a  Teo9a9  statute  denying  to  the 
tenant  the  power  or  right  to  sublet  without 


the  consent  of  the  landlord,  it  is  held  that 
in  the  absence  of  such  consent  all  produce 
raised  on  the  leased  premises,  whether  by 
the  tenant  or  an  undertenant,  is  subject  to 
the  statutory  lien  for  rent  and  advances.  For- 
rest V.  Durnell,  86  Tex.  647,  26  S.  W.  481; 
Stokes  V.  Burney,  3  Tex.  Civ.  App.  219,  22 
S.  W.  126;  Horton  v.  Lee,  180  S.  W.  1169. 
Thus  in  Stokes  v.  Burney,  supra,  it  was  sai<l : 
"There  are  decisions  of  this  state  holding, 
that  a  subtenant,  in  the  absence  of  a  contract 
between  him  and  the  landlord,  is  not  responsi- 
ble to  the  landlord,  and  tlie  crop  raised  by  him 
cannot  be  distrained  for  rent.    Lea  v.  Hogue, 

1  White   &   W.   Civ.   Cas.   Ct.   App.   §   607: 
Knight  V.  Old,  2  Willson  Civ.  Cas.  Ct.  App.  ^ 
79;  Harvey  v.  McGrew,  44  Tex.  412;  Gib<on 
v.  Mullican,  58  Tex.  432;  Giddings  v.  Felkoi, 
70  Tex.  176.     Of  the  three  decisions  by  the 
supreme  court,  all,  except  the  last  one,  are 
foiuided    upon    transactions    prior    to    the 
amendment  to  our  landlord  and  tenant  stat- 
ute of  March  14,  1876,  which  prohibits  a  tru- 
ant subleasing  the  rented  premises  without 
the    consent   of   the   landlord.      Sayles'   Civ. 
Stats,  art.  3122.    In  the  opinion  in  the  case 
in  68  Texas  attention  is  called  to  the  fact 
that  the  rights  of  the  parties  in  that  ca^^e 
accrued  prior  to  the  passage  of  the  amend- 
ment we  have  alluded  to,  restricting  the  right 
of  the  tenant  to  sublet  the  rented  premises. 
In  the  case  in  70  Texas,  it  would  seem  that 
this  amendment  was  entirely  overlooked,  as  it 
is  not  referred  to  in  the  opinion.     Prior  to 
the  enactment  of  this  statute,  a  tenant  could, 
unless  otherwise  stipulated  in  the   contract 
with  his  landlord,  subrent  the  premises;  and 
as  the  sublease  contract  created  no  privity 
between   the   landlord   and   subtenant,   there 
may  have  been  some  reason  for  holding  that 
the  crop  raised  by  the  subtenant  was  not  lia- 
ble to  the  landlord  for  rent.     But  when  the 
legislature,  for  the  protection  of  the  landlord, 
and  apparently  to  avoid  the  effect  of  such  a 
holding,  enacted  a  law  denying  to  the  tenant 
the   power   or   right   to   sublet  without   the 
consent  of  the  landlord,  we  think,  in  the  ab- 
sence  of  consent  to  subleasing,   it  must  be 
held   that  all   produce  raised  on  the   rented 
premises,  whether  by  the  tenant  or  a  so-called 
subtenant,  is  subject  to  the  statutory  lien  for 
rent  and  advances.    To  hold  otherwise,  would 
render    nugatory    the    statute    referred    to." 
Compare     the     following     earlier     decision^ 
wherein  a  contrary  rule  was  laid  down :    Har- 
vey v.  McGrew,  44  Tex.  412;  Gibson  v.  Mulli 
can,  58  Tex.  430;  Giddings  v.  Felker,  70  Tex. 
176,  7  S.  W.  694;  Lea  v.  Hogue,  1  White  A 
W.  Civ.  Cas.  Ct.  App.  §  607;  Knight  v.  Old, 

2  Willson  Civ.  Cas.  Ct.  App.  §  77.  However, 
if  the  lessor  accepts  a  payment  of  rent  from 
the  undertenant  for  his  portion  of  the  leaf^ed 
premises,  he  is  not  thereafter  entitled  to  en- 
force the  landlord's  lien  against  the  crop  of 
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the  undertenant  for  rent  due  from  the  lessee. 
In  the  event  of  his  so  doings  he  will  be  held 
liable  to  the  undertenant  for  the  damages  sus- 
tained. Smith  V.  Price,  22  Tex.  Civ.  App. 
296,  54  S.  W.  254.  The  landlord,  however,  is 
not  entitled  to  maintain  a  personal  action 
against  an  undertenant  for  accrued  rent  as 
there  exists  no  privity  of  contract  or  estate 
between  the  lessor  and  sublessee.  Davis  v. 
Vidal,  105  Tex.  444,  151  S.  VV.  21)0,  42  li.R.A. 
(N.S.)  1084.  See  also  Harvey  v.  McGrew, 
44  Tex.  412;  Gibson  v.  Mullican,  58  Tex.  430; 
Giddings  v.  Felker,  70  Tex.  176,  7  S.  W.  C04; 
Ft.  Worth  Fair  Ass'n  v.  Ft.  Worth  Driving 
<  lub,  56  Tex.  Civ.  App.  167,  121  S.  W.  213; 
i^ea  V.  Hogue  (Tex.)  1  White  &  W.  Civ.  Cas. 
Ct.  App.  ji  J07;  Knight  v.  Old  (Tex.)  2  Will- 
son  Civ.  Cas.  Ct.  App.  §  77. 

b.  To  Lessee, 

Where  a  lessee  transfers  the  whole  term, 
icserving  a  rent  to  himself,  the  transfer  is 
an  underlease,  as  between  the  parties  thereto, 
so  far  as  to  allow  the  lessee  to  have  an  ac- 
tion of  debt  for  rent  against  the  under  lessee 
or  any  assignee  under  him.  Adams  v.  Beach, 
1  Phila.  99,  7  Leg.  Int.  178. 

The  fact  that  the  lessee  is  in  default  in  his 
payment  of  rent  to  the  lessor  is  no  defense 
in  an  action  for  rent  brought  by  the  lessee 
against  his  imder tenant,  as  long  as  the  lat- 
ter's  possession  has  not  been  disturbed.  Dyett 
V.  Hanwy,  53  Colo.  381,  127  Pac.  226.  See 
alao  Hoxie  v.  Lyons,  145  Mo.  App.  125,  129 
S.  W.  716. 

An  undertenant  is  liable  for  the  rent  to 
the  lessee  under  whom  he  holds,  regardless  of 
whether  the  lessee's  contract  of  renting  con- 
tained a  provision  against  subletting,  or 
whether  he  has  failed  to  renew  his  l(*ase. 
Fordyce  v.  Young,  39  Ark.  135.  See  also 
J^oyd  v.  Kinzy,  127  Ga.  358,  56  S.  K.  420. 

An  undertenant  is  estopped  to  deny  the 
title  of  his  landlord,  and  in  an  action  insti- 
tuted by  the  latter  to  recover  the  rent  re- 
served in  the  sublease,  the  undertenant  can« 
not  plead  as  a  defense  the  fact  that  he  has 
surrendered  his  sublease  to  the  original  les- 
.sor  and  re-rented  the  premises  from  him 
Hammond  v..  Dean,  8  Baxt.   (Tenn.)   193.     . 

Wh<>re  a  lessee  has  underlet  the  premises 
under  an  agreement  with  the  sublesKee  that 
he  will  pay  the  rent  reserved  to  the  lessor. 
and  the  latter  refuses  to  recogni/.e  the  sub- 
lessee and  collects  the  rent  direct  troui  the 
lesHce,  the  latter  may  sue  in  his  own  name 
and  collect  the  rent  reserved  from  the  sub- 
lessee.   Heard  v.  Lockett,  20  Tex.  162. 

Where  a  lessee  has  underlet  the  premi»»es 
under  an  agreement  that  the  sul)lessee  is  to 
pay  the  rent  reserved  t'O  the  original  lessor,  the 
undertenant  will  not  be  allo\ied  to  set  olf  a 


claim  against  the  lessee  in  an  action  by  the 
latter  to  recover  the  rent  as  the  rent  is  due 
the  lessor  and  not  the  lessee.  Brett  v.  Sayle, 
60  Miss.  192. 

Where  the  undertenant  in  order  to  protect 
his  possession  of  the  property  discharges  his 
landlord's  obligation  to  the  lessor  he  may 
successfully  set  up  the  payment  as  a  defense 
to  an  action  instituted  by  his  landlord  for 
failure  to  pay  rent.  Peck  v.  Ingersoll,  7  K. 
Y.  628;  Raubitscheek  v.  Seraker,  4  Abb.  K. 
Cas.  (N.  Y.)  205  note;  Collins  v.  Whilldin. 
3  Phila.  102,  15  Leg.  Int.  93.  See  also  Ked- 
ney  v.  Rohrbach,  14  Daly   (N.  Y.)   54. 

Likewise,  where  an  undertenant,  in  order  to 
avoid  the  enforcement  of  the  landlord's  lien 
against  his  crop,  applies  so  much  of  his  crop 
or  its  proceeds,  as  anumnts  to  the  rent  due 
from  himself  to  the  principal  tenant,  to  the 
payment  of  the  rent  due  from  the  latter  to 
the  original  landlord,  the  mbtenant  thus  dis- 
charges his  own  rcTit  obligation  to  the  princi- 
pal tenant.  Taylor  v.  Zannia,  6  Taunt.  524, 
1  E.  C.  L.  472,  2  Marsh.  220,  16  Rev.  Rep. 
668;  Sapsford  v.  Fletcher,  4  T.  R.  (Eng.) 
511;  Thompson  v.  Commercial  Guano  Co.  93 
Ga.  283,  20  S.  E.  309. 

An  undertenant  cannot  i)lead  as  a  defonsi; 
to  an  action  brought  by  his  landlord  for  tin* 
recovery  of  rent,  the  fact  that  there  was  a 
technical  merger  of  his  landlord's  and  tlu' 
owner's  estate,  sub8e<iuently  to  the  time  that 
the  rent  became  due.  Townsend  v.  Read,  13 
Daly   (N.  Y.)  198. 

The  obligation  on  the  part  of  the  under- 
tenant to  recognize  the  lessee  ceases  on  the 
termination  of  the  latter^s  estate  regardless 
of  whether  he  continues  in  possession  of  the 
property.  Sutherland  v.  Goodnow,  108  111. 
528,  48\\m.  Hep.  560;  Grundin  v.  Carter,  99 
Mass.  15.  And  where  an  undertenant,  suh- 
se<iuent  to  a  surrender  of  his  landlord's  term 
by  operation  of  law,  attorns  to  a  new  lessee 
of  the  premises,  he  is  discharged  of  all  lia- 
bility to  the  former  landlord.  Kedney  v. 
Rohrbach,  14  Daly  (N.  \'.)  54. 

A  tenant  who  has  been  dispossessed  can  re- 
cover from  his  undertenant  onlv  the  rent 
which  accrued  prior  to  the  institution  of  the 
summary  proceedings,  and  though  by  the 
terms  of  the  sublease  the  rent  is  payable  in 
advance  he  is  not  entitled  to  an  instalment 
falling  due  after  the  institution  of  the  sum- 
mary proceedings  though  prifir  to  the  i».HU- 
ance  of  a  warrant.  Rainier  Co.  v.  Smith, 
65  Misc.  500,  120  N.  Y.  S.  993. 

rnd«M-  a  Tennesnee  statute  (Sliannon's 
Cculc  5290)  it  has  been  held  that  a  tenant  is 
with  respect  to  his  undertenant  entitled  to 
the  lien  secured  to  landlords  on  the  crops 
grown  on  the  rented  land.  Willis  v.  Manu- 
facturing Co.  4  Tenn.  Civ.  App.  247. 
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SAMUEIiS 

V. 

OTTINGER  ET  AI*. 

California  Supreme  Court — February  8,  1915. 
169  Cat.  209;  146  Pac,  638. 


Landlord  «ad  Tenant  —  Implied  Oon- 
tract   to  Pay  Rent. 

An  obligation  to  pay  rent,  without  an  ex- 
press agreement  thereto,  arises  from  the  mere 
occupancy  of  the  premises  as  tenant. 

Eifeot    of    Assignment    —    Idability    of 
Lessee  for  Rent. 

A  lessee,  who  has  not  agreed  to  pay  rent 
on  assignment  with  the  landlord's  consent,  is 
relieved  of  further  obligation  to  pay  rent, 
which  is  thereafter  due  from  the  assignee  who 
has  come  into  privity  of  estate  with  the  land- 
lord, but  the  liability  of  a  lessee  who  express- 
ly agrees  to  pay  rent  remains,  notwithstand- 
ing an  assignment  with  the  landlord's  con- 
sent, since  there  is  no  privity  of  contract 
between  the  landlord  and  the  assignee,  and 
he  is  a  surety  for  the  assignee's  payment  of 
rent;  the  term  "express  agreement"  meaning, 
not  merely  a  promise  in  exact  words  to  pay 
a  given  sum  as  rental,  but  language  neces- 
sarily importing  the  lessee's  undertaking  to 
pay  the  rent. 

[See  note  at  end  of  this  case.] 

Same. 

Under  a  lease  for  the  term  of  ten  years  at 
*  monthly  rental  payable  in  advance,  provid- 
ing that  the  lessee  shall  pay  all  bills  for 
water,  gas,  and  electricity  and  all  taxes  on 
improvements,  and  requiring  the  lessee  to  in- 
sure for  the  joint  benefit  of  himself  and  the 
lessor  to  secure  payment  of  rent;  that  im- 
provements shall  be  security  for  rent,  that  the 
lessee  holding  over  shall  be  a  tenant  from 
month  to  month  paying  rent  as  under  the 
lease  and  with  the  right  to  sublease,  there 
is  a  contract  or  covenant  to  pay  a  stipulated 
rental  from  the  obligation  of  which  the  lessee 
is  not  released  by  his  assignment,  so  that 
he  is  liable  for  the  rent  with  interest  from 
the  day  it  fell  due. 

[See  note  at  end  of  this  case.] 

ProTision  in  Lease   for  Attorney's  Foe 
—  Amonnt  Alloived. 

Under  a  lease  providing  that,  if  the  lessor 
prevailed  in  any  suit  for  violation  of  any 
covenant  of  the  lease,  the  lessee  should  be 
liable  to  a  reasonable  attorney  fee  in  each 
suit  not  exceeding  $75,  the  lessor,  entitled  to 
recover  rent  from  the  lessee  after  a  sublease, 
is  entitled  to  an  attorney's  fee  of  $75  in  each 
of  three  suits  for  instalments  of  rent,  con- 
solidated in  one  suit. 

Same. 

In  such  suit,  where  there  is  no  denial  of 
the  averment  that  a  reasonable  attorney's 
fee  was  in  excess  of  $75,  the  question  of 
reasonableness  is  settled  by  the  admission  of 
the  pleadings. 


Appeal  from  Superior  Court,  city  and 
county  of  San  Francisco:     Cabanisb,  Judge. 

Actions  to  recover  rent.  Louis  T.  Samuels, 
plaintiff,  and  Adolph  Ottinger  et  al.,  defend- 
ants. Judgment  for  defendants.  Plaintiff 
appeals.    The  facts  are  stated  in  the  opinion. 

I^EBSED. 

Henry  U,  Brcmdenatein,  Charles  W.  Slock 
and  Orover  O'Connor  for  appellant. 
Leon  Samuels  for  respondents. 

[210]  SLO.S.S,  J. — The  plaintiff  appeals  from 
a  judgment  in  favor  of  the  defendant.  The 
judgment  disposed  of  three  separate  actions, 
which,  with  the  consent  of  the  parties,  had 
been  consolidated  for  trial.  The  appeal  is  on 
the  judgment-roll. 

The  actions  were  brought  to  recover  in- 
stallments of  monthly  rent  accruing  under  a 
written  lease  of  real  property.  The  three 
proceedings  differed  only  in  the  months  for 
which  rental  was  claims. 

A  jury  trial  having  been  waived,  the  court 
made  findings  as  follows:  On  December  20. 
1906,  D.  Samuels  Realty  Company,  a  corpora- 
tion, as  lessor,  leased  to  the  defendants,  a^ 
lessees,  a  certain  lot  in  the  city  of  San  Fran- 
cisco. A  copy  of  the  lease  is  set  out  in  tho 
answers  and  referred  to  by  the  findings.  The 
term  of  the  lease  was  ten  years,  commoieiiig 
[211]  on  the  twentieth  day  of  December, 
1906.  The  rent  of  the  premises  was  one 
hundred  and  fifty  dollars  per  noonth,  payable 
in  advance,  for  the  first  five  years  of  the 
term,  and  one  hundred  and  seventy-five  dol- 
lars per  month,  payable  in  advance,  for  the 
next  five  years.  Other  provisions  of  the  leaso 
will  be  mentioned  in  the  course  of  the  di^^- 
cussion  to  follow. 

The  defendants  went  into  possession  of  the 
premises  under  the  lease,  and  paid  the  month- 
ly installments  of  rent  to  and  including  the 
nineteenth  day  of  May,  1908.  On  that  day 
they  sold  and  assigned  the  lease  to  one  Alt 
schular.  Tlie  lessor  was,  at  the  same  tim(>. 
notified  of  the  assignment.  Altschular  paid 
the  rent  for  the  month  commencing  May  20. 
1908,  and  said  payment  was  received  and 
accepted  by  the  lessor.  The  monthly  install- 
ments of  rent  payable  on  the  twentieth  days 
of  the  successive  months  from  June,  1908,  to 
March,  1910,  have  not  been  paid.  D.  Samu- 
els Realty  Company,  the  original  lessor,  has 
conveyed  the  premises,  and  assigned  its  claim 
against  the  defendants,  to  the  plaintiff. 

The  8ingle  question  presented  for  decision 
is  whether  the  defendants,  the  original  les- 
sees, are  absolved  from  liability  to  pay  rent 
by  their  assignment  to  Altschular,  and  the 
payment  by  Altschular  to  the  lessor  of  one 
month's  rent.  The  general  rule  of  law  gov- 
erning the  controversy  is  settled  beyond  Uie 
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possibiiriy  of  dispute.  A  lease  has  a  dual 
character — it  presents  the  aspect  of  a  con- 
tract and  also  that  of  a  conveyance.  (Pol- 
lock on  Contracts,  3d  Am.  ed.  p.  531.  "Con- 
sequently the  lease  has  two  sets  of  rights  and 
obligations — one  comprising  those  growing 
out  of  the  relation  of  landlord  and  tenant, 
and  said  to  be  based  on  the  'privity  of  estate,' 
and  the  other  comprising  those  growing  out 
of  the  express  stipulations  of  the  lease,  and 
so  said  to  be  based  on  'privity  of  contract.*" 
(Tiffany  on  Real  Property,  sec.  46.)  An  ob- 
ligation to  ^ay  rdnty  without  an  express 
agreement  to  that  end,  arises  from  the  mere 
occupancy,  as  tenant,  of  the  premises.  A 
lessee  who  has  not  agreed  to  pay  rent  is,  by 
his  transfer  to  an  assignee,  with  the  consent 
of  the  landlord,  relieved  of  any  further  obli- 
gation to  pay  rent.  Such  obligation  is  there- 
after upon  the  assignee  who  has  come  into 
"privity  of  estate"  with  the  landlord.  But 
where  the  lessee  has  expressly  agreed  to  pay 
rent,  his  liability  under  his  contract  remains, 
notwithstanding  an  assignment  with  the  con- 
sent of  the  lessor.  "The  lessee  cannot  by 
assigning  his  lease  rid  himself  [212]  of  lia- 
bility under  the  covenants."  ( Brosnan  v.  Kra- 
mer, 135  Cal.  36,  39,  66  Pac.  979,  980.)  "The 
effect  of  the  assignment  is  to  make  the  lessee 
a  surety  to  the  lessor  for  the  assignee,  who, 
as  between  himself  and  the  lessor,  is  the  prin- 
cipal bound,  whilst  he  is  assignee,  to  pay 
the  rent  and  perform  the  covenants."  (Id; 
Wood  on  Landlord  and  Tenant,  2d  ed.  sec. 
347;  Bonetti  v.  Treat,  91  Cal.  223;  14  L.R.A. 
151,  27  Pac.  612;  Sutliff  v.  Atwood,  15  Ohio 
St.  188;  Sexton  v.  Chicago  Storage  Co.  129 
111.  318,  16  Am.  St.  Rep.  274,  21  N.  E.  920.) 
The  test  of  the  assigning  lessee's  liability 
is,  then,  whether  he  has,  in  the  lease,  agreed 
to  pay  rent  during  the  term.  The  rule  of  law 
is  sometimes  phrased  thus:  The  obligation 
to  pay  rent  remains  on  the  lessee,  after  his 
assignment,  when  the  obligation  was  created 
by  his  express  agreement.  It  does  not  sur- 
vive an  assignment  with  the  lessor's  consent 
when  the  obligation  is  implied.  By  "express 
agreement,"  in  this  connection,  is  meant  not 
merely  a  promise,  in  exact  words,  to  pay  a 
given  sum  as  rental;  any  language  neces- 
sarily importing  an  undertaking  on  the  part 
of  the  lessee  to  pay  the  rent  will  satisfy  the 
requirement  of  the  rule.  For  the  distinction 
to  which  we  have  referred  rests  on  the  nature 
of  the  lessee's  obligation.  If  that  obligation 
arises  solely  from  the  fact  that  he  occupies 
the  premises  as  tenant,  if,  in  other  words, 
it  is  based  on  the  "privity  of  estate"  alone, 
the  assignee  who  succeeds  to  that  privity  be- 
comes the  party  to  whom  the  landlord  must 
look.  But  if  the  obligation  be  one  arising 
from  the  tenant's  contract  to  pay  rent,  it  is 
not  ended  by  the  assignment  Whether  there 
be  a  contract  to  pay  rent   must  depend  on 


whether  such  contract  is  to  be  found  in  the 
words  of  the  lease,  giving  such  words  a  fair 
and  reasonable  interpretation.  (Tiffany,  on 
Landlord  and  Tenant,  sec.  50.) 

The  lease  in  question  was  executed  by  the 
lessees,  as  well  as  by  the  lessor.  It  begins  by 
stating  that  the  lessor  leases  the  premises  to 
the  lessees,  for  the  term  of  ten  years,  at  the 
monthly  rental  above  stated,  "payable  in  ad- 
vance on  the  twentieth  day  of  each  and  every 
month."  By  subsequent  clauses  the  lessees 
agree  to  pay  all  bills  for  water,  gas,  and  elec- 
tricity furnished  to  the  premises*  and  all 
taxes  on  improvements  to  be  erected  by  said 
lessees.  The  privilege  of  subleasing  is  ex- 
pressly given,  as  is  permission  to  erect  build- 
ings, which,  if  they  comply  with  certain  con- 
ditions, are  to  be  [213]  purchased  by  the 
.lessor  at  the  expiration  of  the  term.  The 
lessees  agree  to  insure  the  improvements,  "and 
said  insurance  shall  be  made  payable  to  the 
lessor  and  the  lessees  jointly,  for  the  purpose 
of  securing  the  said  lessor  in  the  payment  of 
the  rents   herein   stiptilaied.  .     ."     By 

another  clause  it  is  agreed  that  the  improve- 
ments to  be  erected  "shall  be  security  for 
the  rent  herein  stipulated  to  he  paid.  .  .  ." 
Finally,  it  is  agreed  that  if  the  lessees  hold 
over  beyond  the  terra  provided  in  the  lease, 
such  holding  over  shall  be  deemed  merely  a 
tenancy  from  month  to  montli,  "and  at  the 
same  monthly  rental  that  shall  have  been 
payable  hereunder  by  said  lessees  immediate- 
ly prior  to  such  holding  over." 

If  it  is  possible  to  express  a  contractual  ob- 
ligation to  pay  rent  by  any  form  of  words 
other  than  a  direct  promise,  in  exact  terms, 
to  pay  such  rent,  the  language  we  have  quot- 
ed from  the  lease  before  us,  imposes  that  ob- 
ligation on  the  lessees.  The  lessor  agrees  to 
lease  the  premises  to  the  lessees  at  a  given 
rental,  "payable"  at  stated  times.  The  writ- 
ing is  signed  by  the  lessees  as  well  as  by  the 
lessor.  Where  both  parties  sign  an  agree- 
ment whereby  one  agrees  to  sell  to  the  other 
a  tract  of  land  at  a  certain  price,  and  to  con- 
vey a  good  title  upon  payment  of  that  price, 
the  writing,  as  has  been  held  in  this  court, 
imposes  upon  the  vendee  the  obligation  to 
buy  and  pay  for  the  land,  although  he  has 
not  in  words  agreed  to  buy  or  to  pay. 
(Preble  v.  Abrahams,  88  Cal.  245,  22  Am.  St. 
Rep.  301,  26  Pac.  99;  see,  also  King-Key- 
stone Oil  Co.  V.  San  Francisco  Brick  Co.  148 
Cal.  87,  82  Pac.  849.) 

But  beyond  this,  there  are  various  other 
provisions  in  the  lease  plainly  indicating  the 
intention  and  understanding  of  the  parties 
that  the  lessees  were  bound  to  pay  the  rent. 
Insurance  is  to  be  taken  out  for  the  purpose 
of  securing  the  lessor  in  the  "payment  of  the 
rents  herein  fltipulated."  Improvements  are 
to  be  security  for  the  rent  **herein  stipulated 
to  be  paid."     A  holding  over  shall  be  deemed 
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a  tenancy  from  month  to  month  at  the  same 
monthly  rental  as  shall  have  been  "payable 
hereunder  by  said  lessees"  prior  to  such  hold- 
ing over.  We  find,  first,  a  reference  to  the 
payment  of  "rents  herein  stipulated,"  then 
a  provision  for  security  for  "rent  herein  stip- 
ulated to  be  paid,"  finally  a  clause  which 
speaks  of  "rents  payable  hereunder  by  said 
lessees."  These  expressions  afford  a  convinc- 
ing showing  that  the  parties  to  [214]  the 
lease  believed  and  understood  that  the  writing 
embodied  a  "stipulation"  for  the  payment  of 
rents,  and  that  it  made  such  rents  payable  by 
the  lessees.  The  obligation  to  pay  rent  is 
not  implied  from  the  relation  of  landlord  and 
tenant  but  is  expressed  by  the  words  used 
by  the  parties  in  their  writing. 

There  are  decisions  to  the  effect  that  a 
lease  which  merely  provides  for  a  letting  up- 
on a  certain  rental,  "payable  at  the  expira- 
tion of  each  and  every  year  of  the  lease" 
(Fanning  v.  Stimson,  13  la.  42),  or  which 
demises  the  premises  to  the  tenant,  he  "yield- 
ing and  paying"  certain  rents  (Kimpton  v. 
Walker,  9  Vt.  191),  creates  only  an  implied 
obligation,  which  does  not  survive  an  assign- 
ment of  the  leasehold  interest  and  accept- 
ance of  rent  from  the  assignee.  On  the  other 
hand,  a  contrary  view  has  been  declared  in 
cases  involving  the  liability  of  a  lessee  to 
pay  rent  notwithstanding  the  destruction  of 
the  buildings  by  fire.  The  obligation  to  pay 
rent  in  the  event  of  such  destruction  rests 
upon  the  lessee  where  the  lease  contains  a 
covenant  on  his  part  to  pay  rent  during  the 
term,  and  tlie  underlying  principle  is  there- 
fore the  same  as  that  governing  the  case  at 
bar.  A  covenant  to  pay  rent  was  held  to  be 
expressed  in  a  lease,  signed  by  both  parties, 
in  which  the  lessor  let  the  premises  to  the 
lessee  for  two  years,  "for  $300.00  per  annum, 
payable  quarter-yearly."  (Linn  v.  Ross,  10 
Ohio  412,  86  Am.  Dec.  95.)  So  of  a  lease  of 
land  with  a  building,  "at  the  rent  of  six  hun- 
dred dollars  per  annum,  until  the  first  day 
of  April,  1869,  and  thereafter,  for  the  term 
of  five  years,  at  the  rate  of  eiglit  hundred  dol- 
lars per  annum,  the  rent  to  be  paid  monthly." 
(Bussman  r.  Ganster,  2  Pa.  St.  285.) 

But  if  it  be  held  that  mere  words  of  demise, 
"at"  or  "subject  to"  a  given  rental,  "payable" 
at  stated  times,  will  not  import  an  agreement 
by  the  lessee  to  pay  rent,  the  other  provisions 
of  the  lease  are  certainly  sufficient  to  estab- 
lish such  agreement.  In  this  aspect  the  case 
is  very  similar  to  Consumers*  Ice  Co.  v.  Bix- 
ler,  84  Md.  437,  35  Atl.  1086,  where  the  court 
reached  the  concluf^ion  just  expressed  by  us. 

On  the  facts  found,  the  plaintiff  was,  there- 
fore, entitled  to  recover  the  amount  claimed 
as  rent,  with  interest  at  the  legal  rate  on 
each  monthly  installment  from  the  date  upon 
which  it  fell  due.  The  appellant  asks,  also, 
that  judgment  be  entered  in  his  favor  for 


attorneys'  fees  in  the  three  consolidated 
[215]  actions.  The  lease  contained  a  provi- 
sion that  "in  case  the  lessor  prevails  in  any 
suit  against  the  lessees  for  violation  of  any 
of  the  covenants  of  this  lease  .  ,  .  the 
lessees  shall  be  liable  to  the  lessor  for  a  rea- 
sonable attorney  fee  in  such  suit,  not  exceed- 
ing the  sum  of  seventy-five  dollars."  Each 
of  the  three  complaints  counts  upon  thi^ 
clause,  and  alleges  that  "a  reasonable  attor 
ney's  fee  in  this  action  exceeds  the  ,8aid  sum 
of  seventy-five  dollars."  The  answer  in  each 
of  the  actions  denies,  merely,  that  defendants^ 
"have  violated  any  of  the  covenants  of  said 
lease,  or  that  plaintiff  is  entitled  to  any  at- 
torney's fee  in  this  action."  The  only  find- 
ing on  the  subject  is  "that  the  plaintiff  is  not 
entitled  to  any  attorney's  fee  in  this  action/* 

As  we  have  seen,  the  plaintiff  was  entitled 
to  recover  for  a  violation  of  the  covenant  to 
pay  rent.  This  being  so,  his  right  to  a  rea- 
sonable attorney's  fee,  not  exceeding  seventy- 
five  dollars  in  each  suit,  necessarily  followed 
from  the  express  agreement  of  the  lessees  to 
pay  such  fee,  in  case  the  lessor  should  pro- 
vail  in  a  suit  for  violation  of  any  covenant 
of  the  lease.  The  only  question  of  fact  in 
this  connection  was  the  amount  which  would 
constitute  a  reasonable  fee.  Since  there  wa"* 
no  denial  of  the  averment  that  a  reasonaiilo 
fee  was  in  excess  of  seventy-five  dollars,  tlii^^ 
question  was  settled  by  the  admission  of  t\w 
pleadings.  The  finding  that  plaintifiT  is  not 
entitled  to  an  attorney's  fee  is  no  more  than 
a  conclusion  of  law,  and  it  is  a  conclusion 
that  must  be  held  to  be  erroneous  in  view  of 
the  finding  of  facts  showing  that  plaintiff 
was  entitled  to  recover  for  a  breach  of  the 
covenant  of  the  lessees  to  pay  rent.  There 
can,  therefore,  be  no  obstacle  to  a  direction  on 
this  appeal  taken  on  the  judgm^ait-roll  alone. 
that  judgment  be  entered  in  favor  of  the 
plaintiff  for  the  attorney's  fees  demanded. 

The  judgment  is  reversed,  with  direction* 
to  the  court  below  to  enter  judgment  in  favor 
of  the  plaintiff  as  prayed  in  the  three  several 
complaints 

Shaw,  J.^  Lorigan,  J.,  Melvin,  J.,  and  An- 
gellotti,  C.  J.,  concurred* 

Rehearing  denied. 


HOTS. 

The  decision  of  the  court  in  the  reported 
case  affirms  the  well-settled  doctrine  that 
where  a  lease  contains  an  express  covenant 
to  pay  rent,  the  lessee  is  not  absolved  from 
his  liability  thereunder  by  an  assignment  of 
the  term  and  the  acceptance  of  rent  from  th'^ 
assignee  by  the  lessor,  as  the  privity  of  con- 
tract continues  between  the  lessee  and  the 
lessor  even  though  the  privity  of  estate  i^ 
terminated  by  assignment.     For  a  discussion 
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of  the  effect  of  an  assignnent  of  a  lease,  or 

a  sublease  by  the  tenant,  on  the  liability  for 

rent,  see  the  note  to  Kanawha^auley  Coal 

and  Coke  Co.  v.  Sharp,  reported  antei  this 

volume,  at  page  786. 
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I«amdlord  and  Teaaitt  —  Aaaignmont  ^ 
liiability  for  Boat  —  Mortf^aseo  aa 
Aaaisnoo. 

While  the  mortgagee  of  a  term  after  fore- 
closure is  regarded  as  the  assignee  and  is  lia- 
ble on  the  real  covenants,  the  right  to  hold 
him  on  such  covenants  should  be  clearly 
established,  since  otherwise  great  hardship 
may  be  imposed  on  the  mortgagee,  and  this 
is  especially  true  in  a  suit  in  equity,  which 
is  the  landlord's  only  remedy  on  such  cove- 
nants after  the  assignee  has  gone  out  of 
possession. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  mortgage  of  a  leasehold  which  re- 
quired the  lessee  to  pay  taxes  left  the  title  in 
the  mortgagor  until  default,  and  there  was 
no  default  until  the  taxes  for  a  certain  year 
became  legatly  payable,  the  landlord  cannot 
hold  the  mortgagee,  as  assignee  of  the  lease, 
for  those  taxes. 

[See  note  at  end  of  this  case.] 

Sffoot  of  Be-oatrjr  by  lioasor  *  Bents 
Sabaeqaently   Aoominc. 

Under  Code  Pub.  Civ.  Laws,  art.  75,  §  73, 
providing  that  where  there  is  one-half  year's 
rent  in  arrears  and  the  lessor  has  the  right 
to  re-enter  for  the  nonpayment,  he  may,  with- 
out formal  demand  or  re-entry,  serve  a  copy 
of  a  declaration  in  ejectment  for  the  recovery 
of  the  premises,  the  landlord  cannot,  in  an 
action  thereunder,  recover  as  rent  instal- 
ments falling  due  after  the  copy  of  the  dec- 
laration was  served,  but  the  right  to  the  rent 
and  taxes  due  prior  to  that  time  is  not  ex- 
tinguished by  tne  action. 

JTudgment  in  EJeetment  —  Boa  Judicata 
as  to  Bont. 

Code  Pub.  Civ.  Laws,  art.  75,  §  73,  pro- 
vides that,  when  there  is  one-half  year's 
rent  in  arrears  and  the  landlord  has  the 
Tight  to  re-enter  for  the  nonpayment,  he  may, 
without  formal  notice  of  re-entry,  serve  a 
copy  of  a  declaration  in  ejectment  for  the  re- 
covery of  the  premises.  Section  71  of  the 
same  article  provides  what  a  declaration  in 
ejectment  shall  contain,  the  effect  of  the  plea 
of  not  guilty,  and  that  the  plaintiff  shall  also 
Ann.  Gas.  1916B. — 53. 
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recover  as  damages  in  that  action  the  mesne 
profits  and  damages  sustained  by  him  and 
caused  by  the  ejectment  and  detention  of  the 
premises  up  to  the  time  of  the  determination 
of  the  case.  The  provision  allowing  recovery 
of  mesne  profits  was  added  in  1872  after  the 
enactment  of  what  is  now  section  73.  Held, 
that  the  action  in  ejectment  referred  to  in 
section  73  was  the  one  provided  for  by  sec- 
tion 71,  including  the  right  to  mesne  profits 
and  damages,  and  a  judgment  in  such  action, 
awarding  only  nominal  damages  to  a  landlord 
who  recovered  possession  of  the  premises  from 
the  assignee  of  the  tenant,  is  res  judicata  as 
to  the  landlord's  right  to  recover  rent  and 
taxes  from  the  assignee,  the  nonpayment  of 
which  was  alleged  as  damages  in  his  declara- 
tion in  ejectment. 

Becorrory  in  EJootmont  — >  Daniacoa  for 
Detention. 

A  landlord  can  recover  in  ejectment  against 
the  assignee  of  his  tenant  damag^es  for  the 
detention  of  the  premises  pending  the  action, 
if  it  is  delayed  by  the  defense;  and,  though 
the  rent  cannot  be  recovered  as  rent,  it  may, 
in  a  proper  case,  be  considered  as  fiixing  the 
amount  of  such  damages. 

Jndsiaent  as  Bea  Judicata. 

A  judgment  in  ejectment,  in  which  damages 
for  the  detention  were  claimed,  is  conclusive 
against  the  landlord's  right  to  recover  such 
damages,  though  the  court  erroneously  re- 
fused to  allow  the  claim,  the  landlord's  reme- 
dy being  by  appeal  to  reverse  the  erroneous 
judgment. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more city:     Ambler,  Judge. 

Action  of  ejectment.  John  S.  Gibbs,  plain* 
tiff,  and  Louise  N.  Didier  et  al.,  defendants 
Judgment  for  defendants.  Plaintiff  appeals 
The  facts   are   stated   in   the  opinion.     Af- 

FIBMED. 

Rignal  W.  Baldwin  and  Richard  M.  Duvall 
for  appellant. 

Charles  F.  Stein  and  R,  Contee  Rose  for  ap- 
pellees. 

[490]  BoTD,  C.  J.— On  August  20th,  1909, 
Jacob  Goldstein  executed  a  lease  to  Jackson 
Q.  Force  for  the  term  of  99  years  of  a  lot  of 
ground  on  Madison  avenue,  in  the  City  of 
Baltimore,  which  contained  the  usual  cove- 
nants and  provisions  in  such  leases,  amongst 
others  a  covenant  by  the  lessee  for  himself, 
his  heirs,  executors,  administrators  and  as- 
signs, to  pay  the  rent  reserved,  taxes  and 
assessments  when  legally  demandable.  The 
rent  reserved  was  $500.00  per  annum,  paya- 
ble in  equal  quarterly  instalments  on  the 
first  days  of  September,  December,  ^larch  and 
June.  By  mesne  conveyances  the  reversion  be- 
came vested  in  John  S.  Gibbs  (the  appellant) 
and  the  leasehold  [491]  in  Tliomas  McGreevy. 
On  February  lst>  1910,  McGreevy  executed  a 
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mortgage  to  Louise  N.  Didier  (the  appellee), 
for  $1,200.00.  The  mortgage  heing  in  de- 
fault, proceedings  were  instituted  to  fore- 
close it,  and  R.  Contee  Rose  was  by  a  decree 
dated  October  3,  1912,  appointed  trustee  to 
sell  the  property.  The  trustee  sold  it  on  Oc- 
tober 29th,  1912,  to  the  appellee,  but  the 
sale  was  set  aside  on  exceptions  filed  by  her. 

On  October  17th,  1913,  the  appellant  in- 
stituted an  action  of  ejectment  against  Louise 
N.  Didier,  Evan  W.  Hood  and  Jackson  Q. 
Force — the  latter  being  the  original  lessee 
and  Mr.  Ilood  being  the  assignee  of  the  lease, 
subject  to  the  mortgage.  On  April  3rd,  1914, 
there  was  a  verdict  in  favor  of  the  plaintiff 
for  the  property  and  one  cent  damages  and 
costs.  The  plaintiff  filed  a  motion  for  a  new 
trial,  which  was  subsequently  dismissed,  and 
judgment  was  made  absolute  on  May  22nd, 
1914,  against  the  appellee.  On  March  21st, 
1914,  the  appellee  conveyed  to  R.  Victor  He- 
dian  all  her  interest  in  the  mortgage,  togeth- 
er with  her  interest  and  estate  in  the  prop- 
erty. 

The  appellant  filed  a  bill  in  equity  against 
the  appellee  (Louise  N.  Didier)  and  R.  Con- 
tee  Rose,  trustee,  to  compel  them  to  pay 
the  ground  rent  alleged  to  be  due  him  and 
money  expended  by  him  for  taxes  and  sewer- 
age charges  levied  against  the  property.  The 
lower  Court  sustained  a  demurrer  nled  by 
R.  Contee  Rose,  and  dismissed  the  bill  as 
to  him,  and  the  case  then  proceeded  against 
Ix>uise  N.  Didier,  resulting  in  a  decree  in  her 
favor,  from  which  this  appeal  was  taken.  In 
her  answer  she  relied  on  the  defense  of  res 
adjudioata,  claiming  that  the  judgment  for 
the  plaintiff  for  the  property  mentioned  in 
the  declaration  and  one  cent  damages  in  the 
ejectment  case  was  conclusive.  The  decree 
recites  that  "The  Court  being  of  opinion  that 
all  the  matters  in  issue  in  this  cause  were  m 
issue,  and  were  settled  and  determined  in  the 
action  of  ejectment  between  the  same  parties 
•of  which  the  [492]  record  was  offered  in  evi- 
dence in  this  proceeding,"  etc.  That  was 
the  main  question  argued  before  us. 

It  may  be  helpful  to  us  to  recall  some  of 
the  decisions  of  this  Court  in  reference  to 
the  liability  of  the  assignee  of  a  lease  on  the 
covenants  contained  therein.  In  Heintze  v. 
Thomas,  7  Md.  346,  it  was  held  that  "A  suit 
at  Ui/u>  cannot  be  maintained  against  the 
assignee  of  a  lessee  after  he  has  assigned 
over  for  rent  falling  due  subsequent  to  the 
assignment  to  him,  and  before  the  assign* 
ment  over,  the  remedy  of  the  lessor  in  such 
case  being  in  equity  alone."  That  was  fol- 
lowed by  Mayhew  V.  Hardesty,  8  Md.  479, 
where  it  was  held  that  "The  mortgagee  of  a 
term,  after  forfeittire,  has  the  whole  estate 
therein,  and  is  liable  on  the  real  covenants  in 
the  lease  whether  he  becomes  ])088eBsed  of  or 
occupies  the  premises  in  fact   or  not."     In 


Donelson  v.  Polk,  64  Md.  501,  2  Atl.  824,  it  is 
said:  "The  principle  of  law  is  a  familiar 
one,  that  the  liability  of  an  assignee  of  a 
term  to  the  original  lessor,  or  those  claiming 
under  him,  grows  out  of  the  privity  of  estate, 
and  that  such  liability  continues  only  so  long 
as  such  privity  of  estate  exists.  So  long 
as  the  privity  of  estate  continues,  the  as- 
signee is  liable  upon  all  covenants  that  run 
tDith  the  land,  such  as  covenants  for  the  pay- 
ment of  rent,  and  of  taxes  assessed  upon  the 
premises  (Lester  v.  Hardesty,  29  Md.  50 1, 
and  for  any  breach  of  such  covenants  the  les- 
sor may  sue  him  during  the  continuance  of 
the  assignment."  Judge  Alvey,  after  renew- 
ing some  cases,  and  intimating  that  but  for 
the  decision  in  Heintze  v.  Thomas  the  Court 
might  have  held  otherwise,  held  that  such 
action  at  law  could  not  be  maintained  after 
assignment  for  breaches  of  covenant  commit- 
ted by  the  assignee  during  the  time  of  his 
holding,  but  the  remedy  was  in  equitj/ 

Other  cases  might  be  cited  to  the  same  ef- 
fect, but  while  the  rule  is  well  established 
that  after  forfeiture  a  mortgagee  is  regarded 
as  the  assignee  of  the  term,  and  hence  is  lia- 
ble on  the  real  covenants,  there  is  danger 
of  great  hardship  being  imposed  on  a  mort- 
gagee, and  the  right  to  hold  one  liable  on 
[493]  such  covenants  should  be  very  thor- 
oughly established  before  recovery  is  permit- 
ted— especially  should  this  be  so  in  a  court 
of  equity.  No  more  striking  illustration  of 
the  possible  hardship  of  the  rule  need  be 
given  than  this  case.  The  appellant  has  by 
the  ejectment  proceedings  not  only  deprived 
the  appellee  of  the  security  she  presumably 
supposed  she  had  when  she  took  the  mort- 
gage, but  now  seeks  to  hold  her  liable  for 
about  $2,000.00,  which  the  mortgagor  ought 
to  have  paid,  merely  because  she  held  the 
mortgage  on  the  leasehold  Interest,  although 
she  was  not  in  actual  possession  of  the  prop- 
erty. That  a  party  can  have  any  standing  in 
a  court  of  equity  to  make  such  claim  is  sug- 
gestive of  the  desirability  of  having  some 
legislation  on  the  subject. 

Before  coming  to  the  question-  of  res  ad- 
judicata  it  will  be  well  to  pass  on  some  of 
the  items  sought  to  be  recovered.  There  is 
nothing  to  show  a  default  in  the  mortgage 
until  the  taxes  for  1910  were  "legally  pay- 
able" (to  use  the  language  of  the  mortgage), 
and  therefore  the  appellee  could  not  be  held 
for  the  taxes  for  that  year,  as  there  must 
have  been  such  default  in  the  mortgage  as 
vested  the  term  in  her  before  she  could  be  li- 
able. Without  quoting  them,  we  will  only 
say  that  the  terms  of  the  mortgage  were  such 
as  to  leave  the  title  to  the  leasehold  in  the 
mortgagor  until  default. 

The  appellant  contends  that  the  ejectment 
proceeding  referred  to  was  under  section  73, 
and  not  under  section  71,  of  Article  75  of  the 
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Code,  and  he  argues  that  he  therefore  could 
not  have  recovered  in  that  proceeding  the 
taxes,  rent  and  sewerage  charge  now  sought 
to  be  recovered.  If  that  be  conceded,  ex  gra- 
tia argumenti,  it  would  seem  to  be  clear  that 
the  appellant  cannot  recover  the  quarterly 
instalments  of  rent  due  December  Ist,  1913, 
and  March  Ist,  1914. 

The  lease  contained  a  provision  that  if  the 
rent  should  be  in  arrear,  in  whole  or  in  part, 
for  sixty  days,  it  should  be  lawful  for  said 
Jacob  Goldstein,  his  heirs  or  assigns,  to  re- 
enter upon  the  demised  premises  and  hold 
the  same  until  all  the  arrearages  of  rent  and 
expenses  incurred  by  reason  of  [494]  8u<sh 
non-payment  should  be  fully  paid.  "And  pro- 
vided further  that  if  said  rent  shall  be  in 
arrear  for  six  months,  then  the  said  Jacob 
Goldstein,  his  heirs  or  assigns,  may  re-enter 
upon  the  premises  hereby  demised  and  hold 
the  same  as  if  this  lease  had  never  been 
made."  Section  73  of  Article  75,  which  is 
in  substance  the  same  as  section  2  of  4  Greo. 
2,  Ch.  28,  which  was  in  force  in  this  State, 
provides  that  between  landlord  and  tenant 
when  there  is  one-half  year's  rent  in  arrear 
and  the  landlord  or  lessor  hath  the.  right  by 
law  to  re-enter  for  the  non-payment  thereof, 
**such  landlord  or  lessor  shall  and  may,  with- 
out any  formal  demand  or  re-entry,  serve  a 
copy  of  a  declaration  in  ejectment  for  the  re- 
covery of  the  demised  premises,"  etc.  **The 
service  of  the  declaration  in  ejectment  is  sub- 
stituted for  the  niceties  of  demand  of  rent 
and  entry  required  at  common  law,"  2  Alex. 
Br.  Stat.  958,  or  as  stated  in  Campbell  v. 
Shipley,  41  Md.  94,  the  statute  "dispenses 
with  a  previous  demand  of  rent  and  re-entry, 
substitutes  therefor  service  of  a  copy  of  the 
declaration  in  ejectment  in  all  cases  where 
the  landlord  or  lessor  has  right  by  law  to  re- 
enter." It  is  also  stated  in  2  Alex.  Br.  Stat. 
962,  that  "Tlic  landlord  by  service  of  a  decla- 
ration in  ejectment  niakes  his  election  to  deter- 
mine the  lease  and  cannot,  though  there  has 
been  no  judgment  in  the  ejectment,  sue  for  rent 
due  or  covenants  subsequently  broken.  Jones 
V.  Carter,  15  M.  &  W.  (Eng.)  718."  Under- 
standing it  to  mean  that  he  cannot  sue  for 
rent  subsequently  due,  that  is,  in  pur  judg- 
ment, a  correct  statement  of  the  law,  and 
hence  the  rent  falling  due  subsequent  to  the 
filing  of  the  declaration  cannot  be  recovered, 
qua  rent.  As  the  record  does  not  satisfac- 
torily show  when  the  taxes  for  1913  were  due 
and  payable,  we  cannot  say  whether  they 
could  be  recovered.  We  will  only  add  on  this 
branch  of  the  case  that  under  the  decision  in 
Mackubin  v.  Whetcrof t,  4  Har.  &  McH.  ( Md. ) 
135,  the  right  to  rent  and  taxes  duo  prior 
to  the  time  of  the  filing  of  the  declaration  is 
not  extinguished  by  an  action  of  ejectment 

But  as  there  are  still  some  items  in  the 
appellants'  claim  which  are  not  affected  by 


what  we  have  said,  we  must  determine  [495] 
whether  the  ejectment  suit  was  a  bar  to  the 
recovery  of  the  rent,  taxes,  etc.,  which  might 
have  been  recovered  in  that  suit.  We  cannot 
agree  with  the  appellant  in  the  contention 
that  that  must  necessarily  depend  upon 
whether  the  ejectment  was  brought  under 
section  71  or  section  73  of  Article  75,  but 
assuming  that  it  was  brought  under  section 
73,  we  will  first  see  whether  the  items  sued 
for  could  have  been  then  recovered,  if  they 
had  been  shown  to  be  due. 

Section  73  does  not  provide  for  what  shall 
be  included  in  the  declaration,  but  it  only 
says  "such  landlord  or  lessor  shall  and  may, 
without  any  formal  demand  or  re-entry,  serve 
a  copy  of  a  declaration  in  ejectment  for  the 
recovery  of  the  demised  premises;  or  in  case 
the  same  cannot  be  legally  served" — it  then 
makes  provision  for  that  contingency.  That 
section  is  under  the  sub-title  of  "Ejectment," 
in  Article  75,  and  in  order  to  ascertain  what 
is  necessary  in  a  declaration  in  ejectment  we 
must  look  to  section  71,  as  that  is  the  only 
one  which  directs  what  shall  be  included  in 
such  a  declaration.  It  says:  "Xlie  action  of 
ejectment  shall  be .  commenced  by  filing  a 
declaration  in  which  the  real  claimant  shall 
be  named  as  plaintiff  and  the  tenant  in  pos- 
session or  the  party  claiming  adversely  to 
the  plaintiff  shsill  be  defendant;  it  shall  be 
sufficient  to  state  in  the  declaration  that  the 
plaintiff  was  in  possession  of  the  land  or 
premises  described  in  the  declaration,  and 
that  the  defendant  ejected  him  therefrom 
and  retains  possession  thereof,  and  the 
amount  of  damages  claimed  by  the  plaintiff." 
It  then  provides  for  service  of  the  process 
and  for  the  defendant,  or  for  any  other  per- 
son with  leave  of  Court,  appearing  and  filing 
the  plea  of  not  guilty,  "which  plea  shall  be 
held  a  confession  of  the  possession  and  eject- 
ment, and  shall  only  put  in  issue  the  title 
to  the  premises  and  right  of  possession  and 
the  amount  of  damages  claimed  by  the  plain- 
tiff." It  further  provides  that  "the  plaintiff 
shall  also  recover  as  damages  in  this  action 
the  mesne  profits  and  damages  sustained  by 
him  and  caused  by  the  ejectment  and  deten- 
tion of  the  premises  up  to  the  time  of 
the  determination  of  the  case."  The  dec- 
laration filed  in  the  ejectment  case  re- 
ferred [496]  to  in  these  proceedings  was 
in  exact  compliance  with  the  requirements 
of  section  71,  and  in  it  the  plaintiff  claimed 
the  recovery  of  the  land  and  $2,500.00  dam- 
ages. Inasmucli  as  section  73  makes  no  pro- 
vision for  any  other  kind  of  declaration,  it 
was  proper  to  follow  section  71  in  that  re- 
spect, and  it  is  difficult  to  understand  why 
it  should  not  be  done.  Section  73  provides 
that  in  case  of  judgment  against  the  defend- 
ant, the  lessee  or  his  assignee,  or  other  person 
claiming  or  deriving  luider  the  said  lease,  in 
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order  to  redeem  the  property  the  rent  arrears 
shall  be  paid  as  therein  provided,  and  that 
section  concludes  by  saying  that  nothing 
therein  contained  shall  bar  the  right  of  any 
mortgagee  of  such  lease,  or  any  part  thereof, 
who  shall  not  be  in  possession,  if  such  mortga- 
gee ''within  six  calendar  months  after  such 
judgment  obtained  and  execution  executed,  pay 
all  costs  cmd  da/mages  sustained  by  such  les- 
sor or  person  entitled  to  the  remainder  or 
reversion  as  aforesaid,  and  perform  all  the 
covenants  and  agreements  which,  on  the  part 
and  behalf  of  the  first  lessee  are  and  ought 
to  be  performed."  There  is  nothing  in  that 
section  to  suggest  that  all  damages  which 
the  plaintiff  has  sustained  cannot  be  recov- 
ered in  the  ejectment  suit.  In  2  Poe  on  PI. 
&  Pr.  sec.  482,  it  is  said,  in  referring  to  eject- 
ment under  section  73,  "The  practice  in  these 
cases,  as  authorized  originally  by  the  Stat- 
ute of  4  George  2,  Chapter  28,  section  2, 
which  is  substantially  re-enacted  in  our  Code, 
does  not  differ  from  that  in  the  ordinary  ac- 
tion of  ejectment,  so  far  as  the  declaration 
and  plea  are  concerned."  That  learned  au- 
thor then  went  on  to  show  that  although 
there  was  no  actual  eviction  of  the  landlord 
by  the  tenant  in  such  cases,  yet  the  non- 
payment of  rent  according  to  the  covenant  of 
the  lease  and  the  continued  holding  of  the 
tenant  after  its  breach  are,  in  contemplation 
of  law,  an  eviction  which  gives  to  the  land- 
lord a  right  of  action  without  a  previous  de- 
mand for  the  rent  due,  and  jiistiiies  the  aver- 
ment that  the  tenant  has  ejected  him.  Then 
in  section  485  of  that  volume,  it  is  said,  in 
speaking  of  the  plea  to  be  filed  in  ejectment 
by  the  landlord  against  the  tenant,  "This  is 
the  [497]  usual  general  issue  plea  of  *not 
guilty,*  and  its  effect  is  precisely  the  same  as 
in  the  ordinary  action  of  ejectment — that  is 
to  say,  it  admits  the  possession  by  the  plain- 
tiff and  his  ejectment  by  the  defendant,  and 
puts  in  issue  the  title  and  right  of  possession 
to  the  premises  and  the  damages.  As,  how- 
ever, in  this  class  of  cases  the  defendant,  as 
tenant,  is  estopped  to  deny  his  landlord's 
title,  the  question  to  be  tried  is  simply  the 
plaintiff's  right  of  possession  and  his  dam- 
ages." In  the  absence  of  some  provision  in 
section  73,  limiting  the  recovery  to  the  pos- 
session of  the  property,  we  can  see  no  reason 
why  damages  cannot  be  recovered,  as  they 
can  be  in  an  ejectment  brought  under  section 
71.  If  one  entitled  to  redeem  within  the  six 
months  provided  for  in  the  statute  desires 
to  take  advantage  of  that  right,  it  would 
often  relieve  the  parties  of  controversies  as 
to  the  amount  necessary,  by  having  a  judg- 
ment for  the  damages.  Indeed  the  provision 
for  a  mortgagee  redeeming  would  not  be  the 
protection  for  him  without  such  judgment, 
as  it  would  be  with  it,  as  the  amount  would 
then  be  judicially  determined— he  is  required 


to  "pay  all  costs  and  damages  sustained  by 
such  lessor  or  person  entitled  to  the  remain- 
der or  reversion  as  aforesaid." 

The  Act  of  1872,  Chapter  346,  made  a  radi- 
cal change  in  this  State  in  ejectment  proceed- 
ings. Prior  to  that  only  nominal  damages 
were  allowed  in  such  cases,  and  if  the  plain- 
tiff desired  to  recover  mesne  profits  and  sub- 
stantial damages,  another  action  was 
necessary.  What  is  now  section  73  of  Article 
75  was  section  2  of  the  Act  of  1872,  Chapter 
346,  and  inasmuch  as  the  first  section  of  that 
Act  amended  the  law  so  as  to  authorize  the 
recovery  of  mesne  profits  and  damages  in 
ejectment  cases,  there  can  be  no  reason  w^hy 
it  should  not  be  held  to  apply  to  section  73. 
The  right  to  recover  mesne  profits  and  dam- 
ages in  a  case  brought  under  section  73  can- 
not be  denied  on  the  ground  that  only  nomi- 
nal damages  were  recoverable  under  4  George 
2,  Chapter  28,  if  that  be  conceded.  The  ques- 
tion here  is  whether  when  the  Act  of  1872 
was  passed  it  was  intended  to  limit  the  right 
to  recover  mesne  profits  and  substantial  dam- 
ages to  ejectment  [498]  suits  other  than 
those  between  landlord  and  tenant,  notwith- 
standing what  we  have  pointed  out  as  to 
the  form  of  the  declaration,  etc.  As  we  can 
see  no  valid  reason  for  so  limiting  the  stat- 
ute, we  hold  that  the  provision  as  to  damages 
is  applicable  to  section  73  as  well  as  to  sec- 
tion 71,  as  stated  by  Mr.  Poe.  Of  course, 
the  damages  that  may  be  recovered  under  sec- 
tion 73  may  differ  from  those  that  are  re- 
coverable under  section  71  by  reason  of 
provisions  in  the  lease  or  other  reason. 

It  is  proper  to  add  that  although  we  have 
said  above  that  the  plaintiff  in  an  ejectm^^nt 
case  of  this  kind  cannot  recover  rent  fall- 
ing due  after  the  declaration  is  filed,  because 
the  plaintiff  has  made  his  election  to  deter- 
mine the  lease,  yet  if  by  the  defendant's  de- 
fense the  plaintiff  is  delayed  in  recovering 
the  property,  there  can  be  no  reason  why  he 
should  not  recover  damages  for  the  detention 
of  the  premises  up  to  the  time  of  the  deter- 
mination of  the  case,  in  accordance  with  the 
provisions  of  section  71,  and  while  rent  be- 
coming due  after  the  declaration  is  filed  can- 
not be  recovered  as  rent,  it  can  in  proper 
cases  be  considered  in  fixing  the  amount  of 
damages. 

Being  of  the  opinion  that  the  Court  had 
the  right  to  determine  in  the  ejectment  case 
the  claims  of  the  plaintiff  for  the  taxes, 
ground  rent  and  sewerage  assessment,  which 
are  now  sought  to  be  recovered,  and  being 
satisfied  from  the  record  that  they  were  at- 
tempted to  be  recovered  in  that  case,  it  would 
seem  clear  that  the  appellant  cannot  now 
recover  them  in  this  case.  The  plaintiff 
claimed  $2,500.00  damages  in  his  narr.  in 
the  ejectment  case,  evidence  was  admitted  of 
the  ground  rent  due,  the  taxes  and  the  bill 
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for  sewerage  connection  paid  by  the  plaintiff, 
and  prayers  were  offered  by  him  as  to  his 
right  to  recover  all  of  these  items.  His  sec- 
ond and  third  prayers,  as  printed  in  the 
record,  conclude  as  to  his  right  to  recover 
the  ground-rent,  but  as  that  was  covered  by 
the  first  prayer  and  the  second  refers  to  taxes 
and  the  third  to  the  sewerage  charges  ap- 
parently there  was  an  error,  either  in  writ- 
ing the  conclusion  of  the  prayers  or  in  the 
[499]  record,  but  the  fourth  refers  to  the 
ground-rent,  the  taxes  and  the  sewerage 
charge.  It  is  true  that  certain  evidence  ad- 
mitted subject  to  exception  was  stricken  out 
and  the  prayers  of  the  plaintiff  were  refused, 
but  if  there  was  error  in  the  Court's  ruling 
it  should  have  been  corrected  by  appeal.  In 
Beall  v.  Pearre,  12  Md.  550,  it  was  said 
(quoting  from  syllabus) :  "The  decision  of 
a  Court  upon  a  claim  in  a  former  action  is 
as  effectual  a  bar  to  a  recovery  in  another 
suit,  upon  the  same  cause  of  action,  as  that 
of  a  jury;  and  the  fact  that  the  Court's  de- 
cision was  wrong  does  not  give  the  injured 
party  the  right  to  bring  another  suit  upon 
the  same  claim,  for  he  might  have  appealed 
and  had  the  error  corrected."  See  also  Thom- 
as V.  Malster,  14  Md.  382;  State  use  State 
V.  Kamsburg,  43  Md.  325. 

"The  law  is  adverse  to  multiplying  suits; 
and  if  a  party  has  a  choice  between  two  ac- 
tions upon  the  same  demand,  and  he  selects 
one,  which  is  decided  by  a  competent  tribunal, 
either  for  or  against  him,  as  a  general  rule, 
he  will  not-  be  permitted  to  resort  to  the 
other."  Walsh  v.  Chesapeake,  etc.  Canal  Co. 
59  Md.  423. 

Without  deeming  it  necessary  to  discuss 
the  question  whether  a  landlord  or  lessor 
can  now  institute  an  action  of  ejectment  and 
recover  the  property,  without  claiming  in 
that  suit  rent  or  other  profits  he  may  be  en- 
titled to,  and  then  afterwards  sue  to  recover 
such  rent  and  profits,  we  have  no  hesitation 
in  holding  that  he  cannot  claim  them  in 
the  ejectment  suit,  and,  upon  failure  to  re- 
cover them,  afterwards  sue  for  them  as  was 
done  by  this  appellant.  Without  further 
discussing  the  subject,  we  will  affirm  the  de^ 
cree  dismissing  the  bill. 

Decree  affirmed,  the  appellant  to  pay  the 
costs. 


VOTE. 

The  reported  case  holds  that  after  forfei- 
ture, a  mortgagee  of  a  lease  containing  such 
covenants  as  to  leave  the  title  to  the  lease- 
hold in  the  mortgagor  until  default  is  re- 
garded as  the  assignee  of  the  term  and  li- 
able on  the  covenants  for  the  payment  of 
rent  although  she  has  never  been  in  actual 
occupation  of  the  property.     However  a  de- 


cree in  favor  of  the  mortgagee  is  affirmed  on 
the  ground  that  the  lessor  in  a  previous  ac- 
tion of  ejectment  having  failed  to  recover 
the  rents  and  profits  claimed  could  not  there- 
after maintain  a  separate  action  for  their 
recovery.  The  cases  discussing  the  effect  of 
an  assignment  of  a  lease  or  a  sublease  by  a 
tenant  on  the  liability  for  rent  are  reviewed 
in  the  note  to  Kanawha-Gauly  Coal  &  Coke 
Co.  V.  Sharp,  reported  ante,  thia  volume,  at 
page  786. 
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Oklahoma  Supreme  Court-^uly  23,  1912. 


33  OkXa.  305;  125  Pac.  443. 


Iiandlord  and  Tenant  ^  Assienment  ^ 
Liability  of  Aasicnee  for  Rent. 

The  owner  of  a  building  leased  same  to  a 
corporation  for  a  period  of  three  years  at  a 
stipulated  rental  of  $75  per  month.  The 
lessee,  after  the  expiration  of  about  one 
year,  by  parol  agreement,  assigned  the  lease. 
The  assignee  took  possession  of  the  demised 
premises,  paid  the  purchase  price  for  the 
lease,  and  performed  the  covenants  thereof 
by  paying  for  a  time  the  monthly  rentals  to 
the  lessor,  as  provided  in  the  lease  contract; 
but,  before  the  expiration  of  the  lease,  the 
assignee  abandoned  the  premises  and  refused 
to  pay  the  rents  for  the  unexpired  term. 
Held,  that  the  assignment  of  the  lease  was  in 
violation  of  the  stetute  of  frauds,  and  void 
(section  1089,  Comp.  Laws  1909),  but  that 
the  acts  of  the  assignee  relieved  it  from  the 
operation  of  the  statute,  and  that  the  assignee 
was  liable  to  the  lessor  for  the  full  term  of 
the  lease. 

[See  note  at  end  of  this  case.] 

Same. 

The  assignee  of  a  lease  is  liable  to  the 
lessor  by  reason  of  privity  of  estate  for 
rents  on  the  demised  premises,  so  long  as 
the  privity  of  estate  continues. 

[See  note  at  end  of  this  case.] 

Same. 

An  assignee  cannot,  by  mere  abandonment 
of  possession  of  the  premises,  without  an  as- 
signment of  the  lease,  avoid  liability  for 
rents. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  District  Court,  Logan  county: 
Huston,  Judge. 
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Action  to  recover  rent.  Alta  Z.  Stapleton, 
plaintiff,  and  Tyler  Commercial  College,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
brings  error.  The  facts  are  stated  in  the 
opinion.      Atfirhed. 

Tihbetts  d  Oreen  for  plaintiff  in  error. 
C.  G.  Homor  for  defendant  in  error. 

[306]  Hayes,  J. — Defendant  in  error,  here- 
inafter called  plaintiff,  brought  this  action 
in  the  court  below  against  plaintiff  in  error, 
hereinafter  called  defendant,  to  recover  the 
balance  due  her  as  rents  on  a  certain  build- 
ing located  in  the  city  of  Guthrie.  She  al- 
leges in  her  petition  and  amendments  thereto 
that  she  leased  to  the  Capital  City  Business 
College,  a  corporation,  certain  rooms  in  her 
building,  in  the  city  of  Guthrie,  for  a  period 
of  three  years,  beginning  on  January  1,  1904, 
and  expiring  January  1,  1907;  that  the  Cap- 
ital City  Business  College  took  possession  of 
said  rooms  under  the  lease,  and  retained  them 
and  paid  the  rents  thereon  until  the  month 
of  October,  1904,  at  which  time  it  sold,  as- 
signed, and  delivered  to  defendant  said  lease 
contract  and  possession  of  said  rooms.  She 
further  alleges  that  defendant  assumed  said 
lease  contract,  and  agreed  with  the  Capital 
City  Business  College,  for  a  good  and  valu- 
able consideration,  to  pay  the. rent  thereun- 
der to  the  plaintiff  in  the  sum  of  $75  per 
month  for  the  full,  unexpired  term  of  said 
contract.  She  alleges  that  defendant  occu- 
pied said  premises  and  paid  the  rents  there- 
on until  September  27,  1905.  at  which  time 
it  vacated  the  premises  and  thereafter  re- 
fused to  pay  the  rents.  She  alleges  that  after 
the  premises  had  been  vacated  by  defendant, 
and  it  had  refused  to  pay  further  rents 
thereon,  she  took  possession  of  the  premises, 
and,  after  making  certain  repairs,  was  able 
to  re-rent  the  premises  only  at  a  reduced 
rent.  She  prays  judgment  for  the  amount  of 
the  rents  at  the  rate  of  $75  per  month,  as 
stipulated  in  the  contract,  for  the  time  the 
building  stood  vacant  after  the  same  was 
vacated  by  defendant,  and  for  the  difference 
in  the  rental  provided  for  in  the  contract 
and  the  amount  she  was  able  to  re-rent  the 
building  for,  after  [307]  the  same  was  va- 
cated by  defendant,  for  the  remainder  of  the 
term. 

After  answer  of  defendant;  admitting  sev- 
eral of  the  allegations  of  the  petition,  but 
denying  that  it  assumed  the  lease,  or  that 
it  agreed  to  pay  the  rents  to  plaintiff  there- 
under for  the  remainder  of  the  term,  the 
cause  was  tried  to  the  court,  without  a  jury, 
who  made  findings  of  fact  and  conclusions  of 
law  in  part  as  follows: 

"(1)  Upon  a  consideration  of  the  evidence, 
the  court  finds  that  on  and  prior  to  the  28th 
day  of  November,  1903,  the  plaintiff  was  the 


owner  of  the  real  estate  described  in  her 
petition  and  the  lease  attached  thereto,  and 
that  on  said  date  she  executed  and  delivered 
to  the  Capital  City  Business  College,  a  cor- 
poration, a  lease  for  said  premises  to  con- 
tinue for  the  term  of  three  years  from  the 
3st  day  of  January,  1904,  until  the  1st  day 
of  January,  1907,  and  for  which  said  cor- 
poration was  to  pay  her  the  sum  of  $2,700, 
payable  in  monthly  installments  of  $75  each 
at  the  beginning  of  each  month. 

"(2)  That  on  or  about  the  1st  of  Novem« 
ber,  1904,  the  Capital  City  Business  College 
sold  out  all  of  its  assets  to  certain  individuals, 
who  immediately  transferred  the  same  to  the 
defendant,  the  Tyler  Commercial  College,  a 
corporation,  and  that  the  Capital  City  Busi- 
ness College  was  by  said  transfer  of  all  of 
its  assets  in  effect  dissolved,  and  it  ceased  to 
exist  as  a  corporation  thereafter,  and  that 
the  defendant,  Tyler  Commercial  College,  suc- 
ceeded to  all  of  its  assets,  property,  contracts, 
rights,  and  good  will. 

"(3)  That  the  defendant,  the  Tyler  Com- 
mercial College,  continued  to  carry  on  busi- 
ness in  the  city  of  Guthrie  under  the  name 
of  the  Capital  City  Business  College,  and 
continued  to  operate  the  business  college  and 
to  occupy  the  premises  of  the  plaintiff  up  un- 
til the  30th  day  of  September,  1905,  and  paid 
to  her  the  rent  stipulated  in  the  lease. 

"(4)  That  on  the  17th  day  of  August, 
1905,  the  defendant  served  a  written  notice 
upon  the  plaintiff  that  it  would  terminate  its 
tenancy  and  would  vacate  the  premises  on  or 
about  the  30th  day  of  September,  1905,  and 
that  it  did  vacate  the  premises  described  on 
the  30th  day  of  September,  1905. 

"(5)  That  in  payment  of  the  September, 
1905,  rent,  the  defendant  sent  to  the  plaintiff 
a  check,  upon  which  was  written  in  small 
letters,  'House  rent,  in  full  of  implied  con- 
tract;' and  the  court  also  finds  that  the 
plaintiff  did  not  see  or  observe  the  same 
before  cashing  the  check. 

[308]  "(6)  That  after  said  premises  were 
vacated  by  the  defendant  the  plaintiff  ex- 
pended the  sum  of  $500  in  rearranging  the 
interior  of  the  building  for  another  tenant. 

"(7)  That  on  the  15th  day  of  December, 
1905,  the  plaintiff  re-rented  said  premises  to 
another  tenant  for  the  sum  of  $40  per  month, 
and  has  continued  to  receive  from  such  other 
tenant  the  sum  of  $40  per  month  on  and 
through  the  remainder  of  the  term  fixed  ip 
the  lease." 

Conclusions  of  Law. 

"(1)  From  which  the  court  concludes  that 
the  original  lease  from  the  plaintiff  to  the 
Capital  City  Business  College  was  a  valid 
lease,  and  binding  upon  the  Capital  City 
Business  College,  and  that  the  defendant,  Ty- 
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ler  Commercial  College,  in  succeeding  to  all 
of  the  assets,  property,  and  good  will  of  the 
Capital  City  Business  College,  and  under  its 
rights  under  the  lease,  became  liable  for  its 
contracts,  and  liable  to  perform  its  contract 
to  pay  the  rent  stipulated  under  this  lease." 

Other  conclusions  of  law  were  made  by  the 
trial  court;  but  it  is  not  necessary  to  set 
them  out  here.  The  judgment  was  for  the 
plaintiff,  as  prayed  for,  except  that  she  was 
not  allowed  for  money  expended  in  repairing 
the  building  and  remodeling  it,  in  order  to 
rent  it  after  it  had  been  vacated  by  defend- 
ant. 

There  was  a  motion  for  a  new  trial  by  de- 
fendant, urging  as  one  of  the  grounds  for  a 
new  trial  that  the  findings  of  the  court  were 
not  supported  by  the  evidence;  and  the  over- 
ruling of  this  motion  is  assigned  as  error  in 
the  petition  in  error.  But  in  defendant's 
brief  this  assignment  is  not  set  out;  nor  is 
it  pointed  out  in  the  brief  what  findings  of 
the  court  are  without  sufficient  evidence  to 
support  them.  It  therefore  must  be  taken  by 
this  court  that  the  finding  of  the  court  upon 
the  facts  is  correct. 

Hiere  is  no  specific  finding  of  the  court 
that  the  Capital  City  Business  College,  by 
any  written  contract,  ever  assigned  the  lease 
to  defendant;  and  there  is  absence  of  any 
evidence  in  the  record  to  that  effect.  Nor  is 
there  any  separate,  specific  finding  that  the 
Capital  City  Business  College  otherwise  sold 
and  assigned  the  lease  to  defendant;  but  we 
construe  finding  of  the  court,  numbered  2, 
in  which  it  is  found  that  all  the  assets  of  the 
Capital  City  Business  College  were  trans- 
ferred to  certain  [309]  persons,  and  that 
those  persons  transferred  same  to  defendant, 
to  be  in  effect  a  finding  that  there  was  a 
parol  assignment  of  said  contract;  and  coun- 
sel for  defendant,  in  their  brief,  have  dealt 
with  the  case  upon  the  theory  that  there  was 
a  parol  assignment  to  defendant  by  the  Cap- 
ital City  Business  College  of  its  lease  with 
plaintiff.  Defendant  contends,  first,  that  such 
parol  assignment  is  within  the  statute  of 
frauds,  and  therefore  void;  second,  that  the 
taking  of  possession  of  the  demised  premises 
by  defendant,  and  the  payment  of  rents  there- 
on for  the  portion  of  the  term  defendant  oc- 
cupied the  premises,  does  not  relieve  the 
parol  assignment  from  the  operation  of  the 
statute  of  frauds;  and,  third,  that  if  such 
performance  does  relieve  the  parol  assign- 
ment of  the  statute,  an  assignee  of  a  lease- 
hold interest  is  liable  for  the  rents  only  for 
the  time  he  occupied  the  premises;  and  that, 
as  it  has  paid  all  rents  maturing  before  it 
vacated  the  premises,  no  recovery  by  plaintiff 
can  be  had  against  it. 

Some  of  the  cases  support  the  last  of  de- 
fendant's foregoing  contentions;  but  the  de- 
cided weight  of  authority,  consisting  both  of 
decided  cases  and  the  text-books,  does  not 


support  this  rule.  At  page  1087,  Underbill 
on  Landlord  and  Tenant,  it  is  said: 

"Where  the  lessee  makes  an  absolute  as- 
signment of  the  whole  term,  the  assignee 
thereby  becomes  responsible,  after  he  has  ac- 
cepted the  assignment,  for  rent  subsequently 
accruing,  and  for  the  subsequent  breach  of 
covenants  ninning  with  the  land,  though  he 
never  takes  possession  of  the  premises.  The 
assignee  of  a  lease  becomes  liable  for  rent  by 
reason  of  privity  of  estate,  and  not  by  reason 
of  occupation  of  the  premises.  This  is  the 
general  rule,  and  is  well  supported  by  the 
authorities.  The  apparent  exceptions  to  it, 
which  make  the  liability  of  the  assignee  of 
the  lease  to  the  lessor  depend  upon  the  pos- 
session, are  usually  distinguished  by  some 
other  element  than  the  possession." 

The  liability  of  the  assignee  to  the  lessor 
is  based  upon  privity  of  estate,  and,  so  long 
as  that  privity  of  estate  continues  to  exist, 
the  assignee's  liability  continues;  and  it  can- 
not be  terminated  by  removal  from  the  prem- 
ises and  refusal  to  pay  rents.  It  may  be 
terminated  by  a  valid  assignment  of  the  en- 
tire unexpired  term  to  any  other  person;  for 
a  valid  assignment  terminates  the  privity  of 
estate  between  the  first  assignee  and  the  les- 
sor. Bonetti  v.  [310]  Treat,  91  Cal.  223,  27 
Pac.  612,  14  L.R.A.  151,  where  the  cases  sup- 
porting this  doctrine  are  well  collected  in  a 
note.  See  also  section  181b,  and  section 
158c,  Tiffany  on  Landlord  and  Tenant. 

Kimbriel  v.  Montgomery,  28  Okla.  743,  115 
Pac.  1013,  is  relied  upon  by  defendant  as 
deciding  favorably  to  it  its  contention  that 
it  is  not  liable  to  the  plaintiff  lessor  for  the 
rents;  but  that  case  has  no  application.  One 
of  the  questions  decided  in  that  case  was 
that  the  lessor  could  not  recover  from  the 
sublessee  the  rents,  and  that  the  lessor 
must  look  to  the  original  lessee.  The  distinc- 
tion between  the  relation  and  liability  of  an 
assignee  and  a  sublessee  to  the  lessor  is  well 
defined  by  the  authorities.  There  is  neither 
privity  of  estate  nor  privity  of  contract  be- 
tween the  sublessee  and  the  lessor;  but  be- 
tween the  assignee  and  the  lessor  there  is 
privity  of  estate,  and  the  assignee  is  liable 
upon  the  covenants  that  run  with  the  land. 
Section  449,  Taylor  on  Landlord  and  Tenant; 
section  651,  Underbill  on  Landlord  and  Ten- 
ant. 

It  follows  in  the  instant  case  that,  if  any 
valid  assignment  was  made  to  defendant  by 
the  Capital  City  Business  College,  defendant 
is  liable;  for  the  privity  of  estate  created  by 
such  assignment  was  never  terminated  be- 
fore the  expiration  of  the  term. 

Section  780,  subd.  6,  Wilson's  Rev.  &  Ann. 
St.  (section  1089,  subd.  5  Comp.  Laws  1909), 
provides : 

"An  agreement  for  the  leasing  for  a  longer 
period  than  one  year,  or  for  the  sale  of  real 
property,  or  of  an  interest  therein,     .     .     . 


846 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


is  invalid,  unless  the  auth<irity  of  the  agent 
be  in  writing,  subscribed  by  the  party  sought 
to  be  charged." 

Section  880,  Id.,  provides: 

"No  deed,  mortgage  or  other  conveyance 
relating  to  real  estate  or  any  interest  therein, 
other  than  for  a  lease  for  a  period  not  to  ex- 
ceed one  year,  shall  be  valid  until  reduced  to 
writing    and    subscribed    by    the    grantors. 


n 


Whether,  under  the  foregoing  statutes,  a 
lease  for  a  term  of  less  than  one  year  may 
be  assigned  otherwise  than  in  writing  need 
not  be  determined;  for  in  this  case  both  the 
original  term  of  the  lease  and  the  unexpired 
term  at  the  time  of  the  transfer  of  the  lease 
to  defendant  was  for  a  longer  period  than 
one  year;  and  these  statutes  include  such  an 
assignment  and  require  it  to  [311]  be  in 
writing.  20  Cyc.  218;  Taylor  on  Landlord 
and  Tenant,  sec  427.  There  was  no  written 
assignment  to  defendant,  and  the  parol  as- 
signment and  transfer  to  it  of  the  lease  is 
therefore  void,  unless  the  doctrine  of  part  per- 
formance applies  and  takes  the  contract  out 
of  the  operation  of  the  statute.  This  exact 
question  has  not  often  been  considered  by  the 
courts  of  this  country. 

Welsh  V.  Schuyler,  6  Daly  (N.  Y.)  412, 
Polk  V.  Reynolds,  31  Md.  106;  Nally  v.  Read- 
ing, 107  Mo.  350,  17  S.  W.  978;  Chicago  At- 
tachment Go.  V.  Davis  Sewing  Mach.  Co.  142 
111.  171,  31  N.  E.  438,  15  I..R.A.  754,  have 
been  cited  by  defendant  as  supporting  the 
rule  that  part  performance  does  not  take  a 
parol  asignment  of  a  lease  out  of  the  stat- 
ute of  frauds,  so  as  to  authorize  a  lessor  to 
recover  rents  in  an  action  at  law  against  the 
assignee.  Neither  Polk  v.  Reynolds,  supra, 
nor  Welsh  v.  Schuyler,  supra,  is  in  point. 
AH  that  was  decided  in  the  Polk  case  was 
that  a  verbal  agreement  or  understanding  to 
transfer  a  leasehold  interest  in  land  falls 
within  the  statute  of  frauds,  and  is  there- 
fore void.  In  Welsh  v.  Schuyler,  supra,  the 
plaintiff  lessor  sought  to  recover  rents  from  & 
person  who  had  occupied  the  demised  prem- 
ises with  the  permission  of  the  original  le»- 
dee,  and  had  paid  a  part  of  the  rents  to  the 
plaintiff  lessor.  It  was  Held  by  the  court 
that  'defendant  being  in  possession  and  pay- 
ing rents  to  the  lessor  was  presumptive  evi- 
dence that  he  had  accepted  and  held  an 
assignment  of  the  lease,  but  that  he  was  not 
estopped  to  show  that  he  never  accepted  a 
valid  asignment  of  the  lease ;  and  that,  where 
the  lease  was  for  a  period  greater  than  three 
years,  an  assignment,  not  in  writing,  is  in- 
valid, because  in  violation  of  the  statute  of 
frauds.  The  rule  of  part  performance  was 
not  invoked  by  plaintiff  nor  considered  fay  the 
court.  The  other  two  cases  cited  by  defend- 
ant, however,  are  in  point,  and  hold  that  the 
doctrine  of  part  performance  has  no  appli- 


cation in  an  action  for  rents  by  the  landlord 
against  the  assignee  under  a  parol  assign- 
ment; but  the  court  in  each  of  those  cases 
based  its  decision  upon  the  rule  prevailing 
in  the  respective  states  in  which  those  cases 
arose,  that,  whatever  might  be  the  rule  in 
equity  as  to  such  doctrine,  it  has  no  place 
in  an  action  at  law.  That  plaintiff  may  in- 
voke the  doctrine  of  part  performance  in 
this  action  is  supported  by  the  following 
[312]  cases;  Dewey  v.  Payne,  19  Neb.  540,  26 
N.  W.  248;  Baker  v.  J.  Maier,  etc.  Brewery, 
140  Cal.  530,  74  Pac.  22;  Edwards  v.  Spald- 
ing, 20  Mont.  54,  49  Pac.  443 ;  Grant  v.  Ram- 
sey, 7  Ohio  St.  158;  Browder  v.  Phinney,  30 
Wash.  74,  70  Pac.  264. 

The  rule  supported  by  these  last-mentioned 
cases  we  believe  to  be  based  upon  the  sounder 
reason,  and  more  conducive  to  justice  under 
the  Code  of  Procedure,  in  force  in  this  state. 
The  contract  here  inyolved,  and  which  it  is 
charged,  infracts  the  statute,  does  not  create 
any  estate  in  real  estate,  as  does  the  lease 
contract.  Whether  the  contract  of  assign- 
ment stands  or  falls  does  not  affect  the  lease- 
hold estate,  which  was  granted  by  the  origi- 
nal lease  contract  to  the  lessee;  for  that  con- 
tract was  in  writing,  and  is  valid.  What  was 
undertaken  by  the  parol  assignment  was  not 
to  create  an  estate,  but  to  convey  an  interest 
in  real  estate  that  had  been  created  by  the 
original  lease  contract  and  held  by  the  lessee. 
This  contract  of  assignment  was  capable  of 
immediate  performance  by  the  execution 
thereof  by  the  lessee  and  acceptance  thereof 
by  the  assignee  and  payment  of  the  con- 
sideration. The  consideration  was  paid  by 
the  assignee  to  the  extent  that  it  paid  for  all 
the  assets  transferred  by  the  Capital  Cify 
Business  College,  the  original  lessee,  to  it,  in- 
cluding the  lease  in  controversy;  and  it  had 
also  performed  the  covenants  of  the  lease  for 
part  of  the  time  thereafter  by  payment  of  the 
rents,  and  had  been  in  possession  of  the 
property,  using  and  enjoying  same.  By  our 
Code  the  distinction  between  actions  at  law 
and  suits  in  equity  is  abolished,  and  all 
actions  in  which  a  civil  remedy  is  sought  are 
denominated  civil  actions.  Section  5542* 
Comp.  Laws  1009.  Plaintiff,  in  his  petition, 
is  required  to  set  up  therein  only  a  state- 
ment of  the  facts  constituting  his  cause  of 
action  in  ordinary  and  concise  language,  and 
make  demand  for  the  relief  to  which  he 
thinks  himself  entitled  (section  5627,  Comp. 
Laws  1909)  ;  and  defendant  may  set  forth  in 
his  answer  as  many  grounds  of  defense  as  he 
may  have,  whether  they  be  such  as  have  been 
heretofore  denominated  legal  or  equitable,  or 
both.  Section  5634,  Comp.  Laws  1909. 
Under  these  provisions  of  the  Code,  defend- 
ant in  the  instant  case  could  plead,  in 
any  action  of  ejectment  that  might  be 
[318]  brought  against  it,  either  by  the  lessor 
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or  the  original  lessee,  any  equitable  defenses 
it  may  have.  Meadors  ▼.  Johnson,  27  Okla. 
544,  112  Pac.  1121;  Talley  v.  Kingfisher  Imp. 
Co.  24  Okla.  472,  103  Pac.  591,  20  Ann.  Gas. 
352.  And  an  equitable  estate  in  land  may, 
under  our  Code,  be  made  the  basis  of  an 
action  for  possession.  Shy  v.  Brockhause,  7 
Okla.  35,  54  Pac.  306;  McClung  v.  Penny, 
12  Okla.  303,  70  Pac.  404. 

It  would  therefore  follow,  if  the  doctrine  of 
part  performance  cannot  be  applied  in  the 
case  at  bar,  that  under  the  procedure  in  this 
state,  if  plaintiff,  or  if  the  lessee,  brought  an 
action  to  eject  defendant  from  the  premises, 
defendant  could  set  up  its  equitable  defense, 
its  right  to  a  specific  performance  of  the  con- 
tract, to  defeat  the  action  of  ejectment,  and 
secure  the  performance  of  the  assignment  to 
the  extent  that  it  could  enjoy  the  full  unex- 
pired term  of  the  original  lease.  This  pro- 
tection would  be  giTen  to  defendant  in  an 
action  that,  in  the  absence  of  our  Code  pro- 
visions, would  be  denominated  an  action  at 
law;  and  yet,  in  a  similar  action,  the  court 
would  refuse  to  enforce  the  covenants  of  the 
contract  against  defendant  by  requiring  it  to 
pay  the  rents.  There  is  nothing  in  the  stat- 
ute that  requires  such  a  construction  as  will 
permit  this  inconsistent  and  inequitable  ad- 
ministration of  the  law.  In  Bard  v.  Elston, 
31  Kan.  274,  1  Pac.  665,  from  which  state 
our  Code  was  adopted,  a  plaintiff  lessor 
sought,  by  an  action  of  forcible  entry  and 
detainer,  to  eject  his  lessee  under  a  parol 
lease  for  a  term  of  six  years  from  the  demised 
premises.  The  lessee  had  been  in  possession 
of  the  land  for  a  period  of  five  years,  had 
planted  and  cultivated  crops  thereon,  built 
fences  and  houses,  and  made  other  improve- 
ments, and,  in  addition  thereto,  had  paid  the 
rents  and  taxes  thereon.  The  court  held  that 
defendant  might  invoke  the  doctrine  of  part 
performance  in  his  defense  to  the  action,  and 
that  his  acts  had  been  sufficient  to  take  the 
contract  out  of  the  statute  and  make  it  valid 
for  the  full  term  of  the  lease.  In  the  opinion, 
written  by  Mr.  Justice  Valentine,  concurred 
in  by  Mr.  Justice  Brewer,  it  was  said: 

"Mere  possession  or  mere  payment  of  rent 
will  not,  as  a  general  rule,  make  a  parol  lease 
for  more  than  one  year  valid  for  the  full 
term.  But  parol  leases  exceeding  one  year, 
as  well  as  [814]  other  parol  contracts  with 
regard  to  real  estate,  may  sometimes  be  taken 
out  of  the  statute  of  frauds  by  a  part  per- 
formance of  the  contract,  and  by  such  part 
performance  be  made  valid  to  their  full  ex- 
tent. Taylor's  Landlord  and  Tenant,  sec.  32; 
Grant  v.  Ramsey,  7  Ohio  St.  157.  But  parol 
leases  for  more  than  one  year,  in  order  to 
become  valid  by  a  part  performance,  should 
generally  be  such  as  would,  by  such  part 
performance,  become  substantially  a  pur- 
chase of  an  interest  in  the  real  estate" 


In  Deisher  v.  Stein,  34  Kan.  39,  7  Pac. 
608,  there  was  a  parol  agreement  to  execute 
a  written  lease  of  land  for  a  term  of  more 
than  one  year.  After  the  lessee  had  gone  into 
possession  and  expended  labor,  money,  and 
material  in  making  improvements  on  the 
land,  and  getting  it  into  condition  to  enjoy, 
the  landlord  refused  to  execute  the  lease  and 
ousted  the  lessee  from  possession.  In  an 
action  by  the  lessee  against  the  landlord  to 
recover  damages,  it  was  held  that  the  lessee's 
acts  constituted  such  a  part  performance  of. 
the  contract  as  to  take  it  out  of  the  statute 
sufficiently,  to  enable  him  to  recover  for  the 
time,  labor,  money,  and  material  expended 
tiiereon  as  his  damages. 

In  Bard  v.  Elston,  supra,  the  equitable 
doctrine  of  part  performance  was  invoked  by 
the  defendant;  while  in  Deisher  v.  Stein, 
supra,  it  was  invoked  by  the  plaintiff,  and 
constituted  a  part  of  his  cause  of  action.  In 
the  latter  case,  it  was  said  by  the  court  in 
the  opinion: 

"It  must  be  remembered  that  in  Kansas 
all  the  old  forms  of  action,  and  all  distinc- 
tions* between  actions  at  law  and  suits  in 
equity,  are  abolished,  and  in  their  stead  only 
one  form  of  action  is  recognized,  called  a 
civil  action;  and  in  this  form  of  action  all 
that  a  plaintiff  needs  to  do  in  stating  his 
cause  of  action  is  to  state  the  facts  of  his 
case;  and  if  such  facts  would  entitle  him  to 
recover  in  any  form  of  action,  either  at  law 
or  in  equity,  he  will  be  entitled  to  recover 
under  such  statement." 

Speaking  of  what  performance  is  neces- 
sary to  relieve  a  contract  for  the  sale  of 
real  estate  or  interest  therein  of  the  opera- 
tion of  the  statute,  this  court,  in  Collins  v. 
Lackey,  31  Okla.  776,  Ann.  Gas.  1913E  507, 
123  Pac.  1118,  40  L.R.A.{N.S.)   883,  said: 

"The  authorities  are  practically  unanimous 
that  payment  of  the  purchase  price  and 
taking  possession  imder  the  contract  and 
making  valuable  improvements  on  the  grant- 
ed premises  constitute  such  a  performance  of 
the  contract  as  will  warrant  a  decree  [315]  of 
specific  performance.  There  is  some  division 
in  both  the  English  and  the  American  au- 
thorities as  to  whether  taking  possession 
alone  under  the  contract,  without  making 
valuable  improvements,  is  sufficient  to  take 
the  contract  out  of  the  operation  of  the  stat- 
ute. The  weight  of  authority,  both  in  Eng- 
land and  in  this  country,  however,  supports 
the  rule  that  possession  alone  of  land  under 
a  verbal  contract,  when  delivered  to  the 
vendee,  is  sufficient  performance  to  take  the 
case  out  of  the  statutee  of  frauds,  without  the 
additional  circumstances  of  payment  of  con- 
sideration, or  the  making  of  valuable  im- 
provements." 

See  also  Halsell  v.  Renfrow,  14  Okla.  674, 
78  Pac.  118,  2  Ann.  Cas.  286;  and  Suther- 
land V.  Taintor,  17  Okla.  427,  87  Pac.  900. 
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Defendant  had  gone  into  possession,  paid 
the  purchase  price,  and  performed  on  its 
part  every  obligation  of  the  contract  of  as- 
signment, except  the  covenant  of  the  original 
lease  to  pay  rents,  part  of  which,  however,  it 
had  paid. 

It  follows  from  the  foregoing  views  that 
plaintiff  was  entitled  to  recover,  and  the 
judgment  of  the  trial  court  should  be  af- 
firmed. 

After  the  first  hearing  in  this  cause,  this 
court  prepared  and  filed  an  opinion,  affirming 
the  judgment  of  the  trial  court  upon  a  ques- 
tion of  practice;  but,  after  a  rehearing  upon, 
a  petition  therefor,  it  appears  to  the  court 
that  the  question  considered  in  the  first 
opinion  was  not  presented  by  the  briefs  of 
plaintiff  in  error  sufficiently  in  compliance 
with  the  rules  of  the  court  so  as  to  entitle  it 
to  consideration;  and,  without  at  this  time 
determining  whether  we  were  correct  in  our 
conclusion  on  the  question  then  decided,  we 
have  considered  the  case  upon  its  merits,  and 
on  a  theory  upon  which  it  was  presented  to 
the  trial  court.  The  trial  court  appears  to 
have  held  the  defendant  liable,  because  the 
assignment  to  it  by  the  Capital  City  Busi- 
ness College  of  all  of  its  assets  effectually 
worked  a  dissolution  of  the  latter  corpora- 
tion. We  entertain  some  doubts  whether, 
under  the  facts  found  by  the  court,  and  under 
the  facts  which  the  evidence  in  the  record  in 
any  way  tends  to  support,  liability  of  de- 
fendant can  be  sustained  upon  this  theory; 
but  the  theory  upon  which  we  have  sustained 
the  judgment  of  the  trial  court  was  one  of 
the  theories  presented  by  the  pleadings,  and 
upon  which  the  case  [316]  was  tried;  and,  if 
the  trial  court  gave  a  wrong  reason  for  the 
judgment  rendered,  such  fact  constitutes  no 
ground  for  reversal. 

The  judgment  of  the  trial  court  is  af- 
firmed. 

Turner,  C.  J.,  and  Williams  and  Kane,  J  J., 
concur;  Dunn,  J.,  absent,  and  not  partici^ 
pating. 


NOTE. 

The  court  in  the  reported  case  lays  down 
the  rule  that  a  verbal  assignment  of  a  lease, 
although  void  under  the  Statute  of  Frauds, 
may  be  relieved  from  the  operation  of  the 
statute  by  the  doctrine  of  part  performance. 
So,  it  is  held,  where  an  assignee  under  a 
void  assignment  occupies  the  leased  premises 
and  attorns  to  the  lessee,  he  becomes  liable 
as  under  a  valid  assignment  for  the  full 
term,  and  while  he  may  terminate  his  lia- 
bility by  a  reassignment  he  is  not  relieved  of 
his  obligation  by  a  mere  abandonment  of  the 
premises.  The  decisions  passing  on  the  effect 
of  an  assignment  or  sublease  by  a  tenant  on 


the  liability  for  rent  are  discussed  in  the 
note  to  Kanawha-Gauly  Coal  and  Coke  Co. 
V.  Sharp,  reported  ante,  this  volume,  at 
page  786. 
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Virginia  Supreme  Court  of  Appeals- 
September  7,  1914. 

110  Va.  718f  S2  8.  S.  701. 


Trial  *  Agreed  Statement  —  laf  ereaoes. 

Where  a  case  is  heard  on  an  agreed  state- 
ment of  facts,  the  court  may  only  draw  infer- 
ences of  law  and  of  legal  construction  and 
not  inferences  of  fact. 

[See  generally  Ann.  Cas.  1916D  256.] 

Landlord     and     Tenant     —     CoTenant 
a^ainat  Aaaignnient  Waived. 

Where  a  lease  was  assigned  without  the 
con.sent  of  the  lessor,  in  violation  of  a  cove 
nant  therein,  but  the  lessor,  with  knowledge 
of  the  assignment,  thereafter  received  rentA 
due  from  the  lessee  for  several  months,  and 
until  it  elected  to  terminate  the  lease  bv 
giving  notice  according  to  its  terms,  and 
made  no  objection  to  the  subletting  or  as< 
signment,  the  covenant  was  waived. 

[See  Ann.  Cas.  1913A  1202.] 

liiablllty  of  Assignee  for  Rent. 

Since  a  covenant  against  assignment  of  a 
lease  without  the  lessor's  consent  is  for  the 
sole  benefit  of  the  lessor  and  his  assigns,  a 
breach  of  the  restriction  by  the  lessee  is  not 
available  to  an  assignee  of  the  lease  in  de- 
fense to  an  action  for  rent. 

[See  note  at  end  of  this  case.] 

Dnty  to  Put  Tenant  into  Poesessiom. 

Where,  at  the  time  plaintiffs  leased  certain 
premises  to  defendants,  plaintiffs  were  in 
actual  possession  of  the  whole,  being  owners 
in  fee  of  a  portion  and  holding  over  as  lessees 
of  the  residue,  they  were  not  bound  to  put 
defendants  into  actual  possession,  but  it  was 
sufficient  that  they  had  the  premises  open  to 
entry  without  any  obstacle  in  the  form  of  a 
superior  right  to  prevent  defendants  from 
obtaining  actual  possession. 

Defense  to  Claini  for  Rent  —  Distnrb- 
anoe  of  Possession. 

Plaintiffs,  being  lessees  of  a  quarry  on  a 
railroad  right  of  way,  assigned  the  same  to 
defendants,  and  shorUy  thereafter  the  rail- 
road company  refused  to  permit  further  oper- 
ations, unless  defendants  paid  the  wages  of  a 
watchman  while  work  was  being  done  in  the 
quarry.  This  defendants  refus^  to  do,  and 
thereupon  ceased  operating  the  quarry,  and 
alleged   such  fact  as  a  breach  of  plaint  iff  $>' 
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contract  in  defense  of  an  action  for  rent. 
Held»  that  defendant's  rights  as  to  the  opera^ 
tion  of  the  quarry' with  or  without  a' watch- 
man depended  on  the  construction  of  the 
'written  contract  between  plaintiffs  and  the 
railroad  company,  and  not  on  the  contention 
of  either  party  with  reference  thereto,  and 
hence  the  railroad  company's  claim  consti- 
tuted no  defense  to  defendant's  liability  for 
rent. 

Error  to  Law  and  Chancery  Court  of  city 
of  Roanoke. 

Action  to  recover  rent.  Cox  et  al.,  plain- 
tiffs, and  McGhee  et  al.,  defendants.  Judg- 
ment for  plaintiffs.  Defendants  bring  error. 
The  facts  are  stated  in  the  opinion.    Affirmed. 

Bart  d  Hart  for  plaintiffs  in  error. 
Jackson  d  Benson  and  /.  B.  Stuart  for 
defendants  in  error. 

[719]  Buchanan,  J. — This  case,  which  is 
an  action  of  assumpsit  to  recover  rent,  was 
heard  upon  a  written  statement  of  the  facts 
in  the  case  as  ''a  case  agreed."  It  appears 
that  the  plaintiffs  were  the  owners  of  a  stone 
quarry  adjoining  the  right  of  way  of  the  Vir- 
ginian Railway  Company.  They  also  had  a 
lease  or  agreement  with  that  company  for 
working  stone  on  its  right  of  way.  In  April, 
1911,  the  plaintiff  entered  into  a  contract 
with  the  defendants  for  the  leasing  of  the 
quarry  owned  by  it  at  a  minimum  rent  or 
royalty  of  $600  per  annum,  payable  in  equal 
monthly  installments.  The  lease  or  contract 
further  provided  that  the  defendants  were 
"to  have  the  right  to  operate  on  the  line  of 
the  Virginian  Railway  Company,  according 
to  the  terms  of  the  lease"  of  the  plaintiffs 
with  that  company.  Within  a  month  after 
the  lease  between  the  [720]  plaintiffs  and  de- 
fendant had  been  made,  and  after  the  latter 
had  made  preparations  to  begin  operations, 
they  were  notijQed  by  the  railway  company 
not  to  operate  on  its  right  of  way.  After 
some  correspondence  between  the  parties  and 
the  railway  company  the  latter  agreed  that 
the  rock  upon  its  right  of  way  might  be 
quarried  upon  certain  conditions — not  con- 
tained in  its  lease  to  the  plaintiffs.  One  of 
these  conditions,  and  the  only  one  that  is 
material  to  the  consideration  of  this  case,  was 
that  the  defendants  should  pay  the  expense 
of  keeping  a  watphman  to  be  furnished  by  the 
railway  company.  This  the  defendants  were 
unwilling  to  do.  They  insisted  that  if  such 
expense  had  to  be  incurred  it  should  be 
borne  by  the  plaintiffs.  This  the  latter  de- 
clined to  pay,  claiming  that  they  had  only 
transferred  or  assigned  to  the  defendants 
such  rights  as  they  (the  plaintiffs)  had 
under  their  contract  or  lease  with  the  rail- 
way company.     The  defendants  did  not  oper- 


▼.  COX.  843 

.  718. 

ate  the  quarry  after  the  railway  company 
notified  them  not  to  operate  on  its  right  of 
way. 

After  the  rental  year  expired,  the  plain- 
tiffs demanded  the  minimum  rent  or  royalty 
provided  for  in  the  lease,  and  afterwards 
instituted  this  action  to  recover  the  same,  no 
part  of  which  had  been  paid.  The  defendants 
filed  a  plea  of  non-assumpsit  and  two  special 
pleas,  and  their  grounds  of  defense.  Upon 
a  hearing  of  the  case  upon  the  agreed  state- 
ment of  facts,  the  court  rendered  judgment 
for  the  rent  demanded.  To  that  judgment 
this  writ  of  error  was  awarded. 

The  contention  of  the  defendants  in  their 
petition  for  this  writ  of  error  is  "that  with- 
out fault  or  neglect  on  their  part,  they  did 
not  derive  benefit  from  the  contract  of  lease, 
on  which  plaintiffs  instituted  their  suit  and 
recovered  their  judgment;  that  they  did  not 
obtain  possession  of  the  leased  premises  and 
that  it  was  not  possible  for  them  to  have  ob- 
tained such  possession;  that  in  [721]  making 
the  lease  to  defendants  plaintiffs  violated  the 
terms  of  the  lease  under  which  they  them- 
selves held,  and  were  therefore  unable  to  de- 
liver possession  to  defendants;  and,  lastly, 
that  by  acquiescing  in  the  conditions  im- 
posed by  the  railway  company,  plaintiffs 
themselves  raised  a  barrier  which  effectively 
prevented  defendants  acquiring  possession 
and  which  in  effect  amounted  to  a  withhold- 
ing of  possession  by  the  plaintiffs." 

The  case,  as  before  stated,  was  heard  upon 
an  agreed  statement  of  facts  as  "a  case 
agreed."  A  case  agreed,  being  a  substitute 
for  a  special  verdict,  is  subject  to  like  rules. 
Sawder  v.  Corse,  17  Grat.  (Va.)  230,  248- 
249,  94  Am.  Dec.  445.  In  considering  a 
special  verdict,  no  inference  whatsoever  as  to 
a  matter  of  fact,  but  only  inferences  of  law 
and  of  legal  construction  are  allowable.  4 
Minor's  Inst.  (1st  ed.)  752-3,  and  cases 
cited;  Sawyer  v.  Corse,  supra. 

Tested  by  the  rules  applicable  to  the  case, 
the  court  is  of  opinion  that  neither  of  the 
defenses  or  contentions  relied  on  by  the  de- 
fendants can  be  sustained.  The  agreed 
statement  of  facts  shows  that  when  the  lease 
between  the  plaintiffs  and  defendants  was 
entered  into,  the  plaintiffs  had  good  title  to 
that  portion  of  the  land  which  they  described 
in  the  lease  as  owned  by  them,  and  that  they 
only  undertook  to  assign  such  interest  in  the 
land  of  the  railway  company  as  they  had 
acquired  by  their  lease  from  it.  In  the  lease 
of  the  railway  company  to  the  plaintiffs  there 
was  a  provision  that  the  plaintiffs  should  not 
assign  or  sublet  the  leased  premises  without 
the  written  permission  of  the  railway  com- 
pany. The  plaintiffs  did  not  have  such  writ- 
ten permission,  but  after  the  lease  between 
the  plaintiffs  and  defendants  w^as  entered 
into,  and  with  full  knowledge  of  the  facts,  the 
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railway  company  continued  to  receive  the 
rents  due  to  it  from  the  plaintiffs  under  the 
lease  for  several  months  and  until  [722]  it 
exercised  its  right  to  terminate  the  lease  by 
giving  the  thirty  days  notice  required  by  its 
terms,  and  made  no  objection  to  the  sub- 
letting or  assigning  of  the  lease  by  the 
plaintiffs  to  the  defendants.  This,  under  the 
authorities,  was  a  waiver  by  the  railway  com- 
pany of  the  covenant  against  assigning  or 
subletting.  McKildoe  v.  Darracott,  13  Grat. 
(Va.)  278. 

It  is  said  in  24  Cyc.  968,  and  seems  to  be 
fully  sustained  by  the  cases,  that  "Restric- 
tions against  assignment  or  subleases,  wheth- 
er imposed  by  statute  or  by  the  terms  of  the 
lease,  are  intended  for  the  benefit  of  the 
lessor  and  his  assigns,  and  if  neither  of  these 
object  to  a  breach  of  the  restriction,  no  one 
else  may  do  so.  One  to  whom  the  term  has 
been  assigned  in  breach  of  the  restriction 
cannot  set  up  the  breach  in  defense  of  an 
action  brought  against  him  by  the  lessor  on 
the  lease,  or  in  defense  of  an  action  brought 
against  him  by  the  lessee  on  an  obligation 
incident  to  the   assignment.  .     ."     See 

Montecon  v.  Faures,  3  La.  Ann.  43;  Corde- 
violle  V.  Redon,  4  La.  Ann.  40;  Shumway  v. 
Collins,  6  Gray  (Mass.)  227;  Chicago  At- 
tachment Co.  y.  Davis  Sewing-Mach.  Co. 
(HI.)   25  N.  E.  669. 

This  being  so,  even  if  the  breach  of  the  re- 
striction against  assignment  or  subletting 
had  not  been  waived,  it  furnished  no  defense 
to  the  defendants  against  the  payment  of  the 
rent. 

If  the  facts  agreed  did  not  show,  as  we 
think  they  do,  that  the  defendants  took 
actual  possession  of  the  leased  premises,  they 
do  show  that  they  were  entitled  to  the  pos- 
session immediately  upon  the  execution  of  the 
lease;  that  the  plaintiffs  were  in  the  pos- 
session of  the  whole  of  the  leased  premises, 
being  the  owners  in  fee  of  a  portion  and  hold- 
ing over  as  the  lessees  of  the  residue,  for  pos- 
session will  always  be  considered  as  follow- 
ing the  ownership  unless  there  is  an  adverse 
poflsession.  Taylor  on  Landlord  and  Tenant, 
sec.  86. 

[723]  The  general  rule  is  that  a  lease  be- 
comes complete  and  takes  effect  upon  its 
execution,  unless  otherwise  specifically  pro- 
vided, and  entry  by  the  lessee  is  not  neces- 
sary to  give  it  effect.  The  plaintiffs  were  not 
bound  to  put  the  defendants  into  actual  pos- 
session of  the  leased  premises.  They  were 
only  bound  to  put  them  into  legal  or  con- 
structive possession — that  is,  to  have  the 
premises  open  to  entry  without  any  obstacle 
in  the  form  of  a  superior  right  to  prevent 
the  defendants  from  obtaining  actual  posses- 
sion. 24  Cyc.  1049-50;  Taylor  on  Land- 
lord and  Tenant,  sees.  86  and  15;  Gardner 
V.  Keteltas,  3  Hill  (N.  Y.)  330,  38  Am,  Dec. 
637»  638. 


While  the  agreed  statement  of  facts  shows 
that  the  defendants  had  not  seen  the  contract 
or  lease  between  the  railroad  company  and 
the  plaintiffs  until  after  the  controversy  in 
this  case  began,  it  does  not  show  that  the  de- 
fendants asked  to  see  the  contract  or  inquired 
about  its  contents,  or  that  the  plaintiffs  mis- 
represented its  provisions  in  any  respect  be- 
fore the  agreement  or  lease  between  the  plain- 
tiffs and  defendants  was  entered  into.  There 
is,  therefore,  no  ground  for  the  defendants' 
contention  that  they  were  induced  to  enter 
into  the  agreement  or  lease  by  the  fraudu- 
lent representations  of  the  plaintiffs. 

The  agreed  facts  do  not  show  that  after 
that  agreement  was  made  the  plaintiffs,  as  is 
insisted,  violated  its  terms  or  did  any  act 
which  relieved  the  defendants  from  the  pay- 
ment of  the  rent.  The  fact  that  the  plain- 
tiffs misconstrued  the  meaning  of  their 
agreement  with  the  railway  company  and  er- 
roneously considered  that  it  had  the  right  to 
require  those  operating  under  the  lease  to  pay 
the  cost  of  keeping  a  watchman,  and  .so  in- 
formed the  defendants,  would  not,  unless 
fraudulently  done,  and  of  that  there  is  no 
suggestion,  affect  the  question  of  rent.  That 
agreement  was  in  writing  and  by  it  the 
rights  of  [724]  the  parties  were  to  be  de- 
termined. The  defendants  were  not  bound 
by  the  construction  which  either  the  railway 
company  or  the  plaintiffs  may  have  placed 
upon  it  after  its  assignment,  but  by  its  terms. 
If  the  construction  placed  upon  that  agree- 
ment by  the  plaintiff  was  different  from  what 
the  defendants  supposed  it  was  when  they 
entered  into  their  agreement  with  the  plain- 
tiffs, all  that  they  had  to  do  was  to  look  to 
its  provisions  to  ascertain  what  their  rights 
and  obligations  under  it  were.  If  it  required 
the  lessee  operating  under  it  to  pay  the  costs 
of  keeping  such  watchman,  they  were  bound 
to  pay  them  in  order  to  get  the  benefit  of  its 
possession;  if  it  did  not  require  such  pay- 
ment, they  had  the  right  to  operate  upon  the 
right  of  way  without  paying  them,  but  they 
did  not  have  the  right  to  accept  the  construc- 
tion placed  by  the  plaintiffs  upon  their  lease 
with  the  railway  company  as  correct  and  re- 
fuse to  perform  the  condition  imposed  by  it 
as  thus  construed  and  thereby  escape  the 
payment  of  the  rent  which  they  had  contract- 
ed to  pay. 

Upon  the  whole  case  the  court  is  of  opin- 
ion that  there  is  no  error  in  the  judgment 
complained  of,  and  that  it  imust  be  affirmed. 

Afiirmed. 


HOTS. 

It  is  held  in  the  reported  case  that  a  lessor 
of  property  may  waive  a  restriction  in  the 
lease  against  assignment  or  subletting  and 
that  an  acceptance  of  rent  constitutes  such  a 
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salver.'  It  is  further  held  that  even  though 
the  breach  of  such  a  restriction  is  not  waived 
it  cannot  be  made  a  defense  in  an  action 
brought  by  the  lessor  against  the  assignee  for 
the  payment  of  rent.  The  cases  discussing 
the  effect  of  an  assignment  or  sublease  by  a 
tenant  on  the  liability  for  rent  are  collected 
in  the  note  to  Kanawha-Gauly  Goal  and  Coke 
Co.  V.  Sharp,  reported  ante,  this  volume,  at 
page  786. 
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Jnxy  —  Bight  to   Jury  Trial  —  Petty 
Olfensea. 

Neither  the  constitution  nor  the  statutes 
of  this  state  give  the  right  of  trial  by  jury 
to  persons  charged  with  petty  offenses  under 
the  ordinances  of  a  city. 

[See  18  Ann.  Cas.  380.] 

Holidays  — -  Pnblioation  of  Ordinaaoe. 

The  publication  of  an  ordinance  of  the 
city  of  St.  Paul  under  the  1900  Home  Rule 
Charter  may  lawfully  be  made  on  Memorial 
Day. 

[See  note  at  end  of  this  case.] 

Street  Bailwaya  —  Befliilatioa  of  Use 
of  Transfers. 

The  common  council  of  the  city  of  St. 
Paul  under  that  charter  had  the  right  to  pass 
an  ordinance  restricting  the, use  of  street  car 
transfers  to  the  persons  to  whom  they  were 
issued.  The  city  council  possessed  only  such 
legislative  power  as  was  granted  to  it  by  the 
constitution  or  statutes  in  express  terms  and 
such  as  is  necessary  to  the  full  enjoyment  of 
powers  expressly  granted.  The  power  was 
given  to  grant  franchises  for  the  operation  of 
street  railways  and  to  regulate  and  control 
the  exercise  of  such  franchises.  This  con- 
ferred, by  implication,  the  power  to  require 
issuance  of  transfers  by  the  railway  com- 
pany and  to  regulate  the  manner  of  their 
issuance  by  the  company,  and  the  manner  of 
their  use  by  the  public. 

[See  11  Ann.  Cas.  557.] 

Same. 

The  evidence  is  sufficient  to  establish  all 
the  elements  necessary  to  ccmstitute  an  of- 
fense under  the  ordinance. 

(Syllabus  by  court.) 

Appeal  from  Municipal  Court,  of  St.  Paul : 
FiNEHOUT,  Judge. 


Prosecution  for  violation  of  municipal  ordi- 
nance. H.  E.  Robinson  convicted  and  appeals. 
The   facts  are  stated  in  the  opinion.     Ar- 

FIBMED. 

Russell  L.  Moore  for  appellant. 

0.  H,  O'NeU  and  Thomas  W.  MoMeekin  for 
respondent. 

[884]  Hallam,  J. — Defendant  was  convict- 
ed in  the  municipal  court  of  the  city  of  St. 
Paul  upon  a  charge  of  violation  of  an  ordi- 
nance of  the  city  which  provides  that  no  per- 
son, for  the  purpose  of  defrauding  the  street 
railway  company,  shall  use  for  passage  or 
transportation  upon  any  street  car  within  the 
city  of  St.  Paul,  any  transfer  ticket,  issued 
by  the  street  railway  company,  which  has  not 
been  issued  directly  to  such  person.  Ordi- 
nance No.  3,218. 

1.  Defendant  assigns  aa  error  the  refusal 
of  the  court  to  grant  him  a  jury  trial.  It  is 
not  claimed  that  he  had  any  constitutional 
right  to  a  jury  trial,  nor  could  he  so  claim 
under  repeated  decisions  of  this  court  that  the 
constitutional  guaranty  of  trial  by  jury  does 
pot  extend  to  trials  for  petty  offenses  under 
the  ordinances  of  a  city.  Mankato  v.  Arnold, 
36  Minn.  62,  30  N.  W.  305;  State  v.  Harris, 
60  Minn.  128,  62  N.  W.  387,  531;  State  v. 
Grimes,  83  Minn.  460,  86  N.  W.  449;  Madison 
V.  Martin,  109  Minn.  292,  123  N.  W.  809.  It 
is  not  claimed  that  the  statutes  of  the  state 
give  the  right  of  trial  by  jury  in  this  class  of 
offenses  in  all  courts  of  tiie  state.  The  con- 
tention of  defendant  is  that  the  statutes  of 
the  state  give  to  all  alleged  offenders  tried  in 
this  particular  municipal  court  the  right  to 
[385]  a  jury  trial,  even  though  the  offense 
charged  is  the  violation  of  a  city  ordinance. 
This  contention  cannot  be  sustained.  Section 
7  of  the  Municipal  Court  Act  (chapter  351,  p. 
996,  Sp.  Laws  1889),  provides  ip  terms  that 
the  judges  of  that  court  shall  hear  and  dis- 
pose of  such  ottenses  ''in  a  summary  man- 
ner." This  clearly  means  without  a  jury. 
Mankato  v.  Arnold,  36  Minn.  62,  30  N.  W. 
306;  Jones  v.  Robbins,  8  Gray  (Mass.)  329; 
State  V.  Williams,  40  S.  C.  373,  19  S.  E.  6. 

Defendant's  contention  is  based  on  the  pro- 
vision of  section  40  [p.  1002]  of  the  Munici- 
pal Court  Act,  which  reads  as  follows : 

"Trial  by  jury  in  said  court  shall  in  all 
respects  be  conducted  as  in  the  district  court 
of  this  state,  and  all  laws  of  a  general  nature 
applicable  to  jury  trials  in  said  district  court 
shall  apply  to  said  municipal  court"  and  the 
further  provision  in  section  41,  p.  1002,  which 
reads:  "Each  party  to  a  civil  or  criminal 
action  shall  be  entitled  to  three  peremptory 
challenges  and  no  more." 

These  provisions  undoubtedly  recognize 
that  the  right  of  trial  by  jury  exists  in  some 
civil  actions  and  criminal  proceedings  in  that 
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court.  In  construing  these  provisions  it  must 
be  borne  in  mind  that  there  exists  under  the 
Constitution  (article  1,  §  4),  unquestioned 
right  of  trial  by  jury  in  certain  cases  which 
are  cognizable  by  the  municipal  court.  The 
right  of  trial  by  jury  exists  in  civil  actions 
at  law  regardless  of  the  amount  involved. 
Whallon  v.  Bancroft,  4  Minn.  109;  State  v. 
Minnesota  Thresher  Mfg.  Co.  40  Minn.  213, 
41  N.  W.  1020,  3  L.R.A.  510.  It  exists  also 
in  criminal  prosecutions  for  offenses  which  are 
essentially  criminal  under  the  general  laws  of 
the  state  and  such  as  have  by  the  regular 
course  of  law  and  the  established  modes  of 
procedure  as  theretofore  practiced  been  the 
subjects  of  jury  trial.  State  v.  Everett,  14 
Minn.  439;  Mankato  v.  Arnold,  36  Minn.  62, 
30  N.  W.  305;  State  v.  West,  42  Minn.  147, 
43  N.  W.  845.  Some  of  these  civil  actions  and 
criminal  proceedings  are  within  the  jurisdic- 
tion of  the  municipal  court  of  St.  Paul  (sec- 
tion 1  [p.  994]  Municipal  Court  Act),  and  in 
such  actions  and  proceedings  the  right  of  trial 
by  jury  exists  in  that  court.  Construing  the 
above  sections  of  the  Municipal  Court  Act  in 
the  light  of  these  facts  we  are  of  the  opinion 
that  they  were  intended  merely  [386]  to  regu- 
late the  manner  of  exercise  of  the  rio^ht  of 
trial  by  jury  in  the  cases  where  it  already 
existed,  and  not  to  extend  the  right  to  any 
new  cases.  In  no  other  manner  can  these  sec- 
tions be  construed  in  harmony  with  section 
7  [p.  996]  of  the  act  providing  for  "summary" 
trial  of  offenses  arising  under  the  ordinances 
of  the  city. 

2.  The  next  contention  is  that  the  ordinance 
under  which  defendant  is  being  prosecuted  is 
void  because  published  on  Memorial  day.  Un- 
der section  47  [c.  4,  §  8]  of  the  St.  Paul  Home 
Rule  Charter  of  1900,  which  was  then  in 
force,  every  ordinance  was  required  to  be 
published  in  the  olficial  paper  before  the  same 
should  be  in  force.  Memorial  day  is  made 
by  statute  one  of  the  prescribed  legal  holidays, 
and  it  is  provided  that  "no  public  business 
shall  be  transacted  on  those  days,  except  in 
cases  of  necessity,  nor  shall  any  civil  process 
be  served  thereon."  G.  S.  1913,  §  9412,  subd. 
6.  Two  things  are  forbidden,  service  of  proc- 
ess and  transaction  of  public  business..  The 
publication  of  this  ordinance  clearly  did  not 
constitute  service  of  process.  Did  it  consti- 
tute transaction  of  public  business?  Two 
early  decisions  of  this  court  bear  on  this  ques- 
tion, Sewall  V.  St.  Paul,  20  Minn.  511,  and 
Malmgren  v.  Phinney,  50  Minn.  457,  52  N. 
W.  916,  18  L.R.A.  753.  In  the  former  it  was 
held  that  a  notice  of  confirmation  of  a  city 
assessment  for  local  improvement  made  on 
Sunday  was  void.  Tlie  statute  at  that  time 
forbade  the  doing  on  Sunday  of  "any  manner 
of  labor,  business  or  work,  except  only  works 
of  necessity  and  charity."  G.  S.  1866,  c.  100, 
§  19.     The  court  said  that  "Sunday  is  not 


a  business  day,"  and  that  therefore  such  a  pub- 
lication on  that  day  was  invalid.  Even  as  to 
that  proposition  there  is  respectable  authority 
to  the  contrary.  Savings,  etc.  Soc.  v.  Thomp- 
son, 33  Cal.  347;  Denver  v.  Dumars,  33  Colo. 
94,  80  Pac.  114;  Hastings  v.  Columbus,  42 
Ohio  St.  585 ;  Knoxville  v.  Knoxville  Water  Co. 
107  Tenn.  647,  666,  64  S.  W.  1075,  61  L.R.A. 
888.  In  the  Malmgren  case  it  was  held  that  a 
publication  of  a  summons  on  Memorial  day 
was  valid.  A  distinction  was  drawn  between 
Sunday  and  holiday  publications.  It  was  held 
that  the  publication  oh  Memorial  day  was  not 
a  violation  of  the  provision  which  prohibits 
the  service  of  legal  process  on  a  legal  holiday ; 
that  [387]  the  full  purpose  of  notice  for 
which  the  publication  was  designed  was  ac- 
complished by  such  a  publication;  that  the 
publication  of  a  notice  does  not  come  within 
the  spirit  of  the  statute;  that  the  object  of 
the  prohibition  of  the  statute  is  to  prevent 
any  interference  with  the  quiet  enjoyment  or 
observance  of  the  day  and  that  this  reason 
does  not  apply  to  service  by  publication.  'Hie 
line  of  reasoning  here  followed  is  equally  ap- 
plicable to  a  case  of  this  kind,  and  we  think 
that  since  the  decision  in  Malmgren  v.  Phin- 
ney it  has  been  the  understanding  of  the  bench 
and  bar  that  publication  of  legal  notices  in 
newspapers  does  not  come  within  either  of 
the  inhibitions  of  the  statute  as  acts  done  on 
legal  holidays.  Following  the  rule  and  the 
reasoning  of  the  Malmgren  case,  it  must  be 
held  that  the  publication  of  an  ordinance  in 
the  official  newspaper  of  the  city  on  a  legal 
holiday  does  not  constitute  the  "transaction 
of  public  business"  as  that  term  is  used  in 
the  statute  relating  to  legal  holidays. 

3.  It  is  contended  the  common  council  had 
no  power  to  pass  this  ordinance.  Undoubted- 
ly the  prevention  of  traffic  in  transfer  tickets 
is  a  proper  subject  of  legislation.  In  Stat*  v. 
Corbett,  57  Minn.  345,  59  N.  W.  317,  24 
L.R.A.  498,  this  court  sustained  a  law  pro- 
hibiting scalping  in  railway  tickets.  The 
principle  is  the  same.  It  does  not  follow, 
however,  that  the  council  of  the  city  of  St. 
Paul  has  power  to  legislate  on  this  subject.  A 
city  council  has  no  inherent  legislative  power. 
General  legislative  power  resides  only  in  the 
state  legislature.  Power  to  legislate  upcm 
subjects  of  municipal  concern  may  be  granted 
to  the  city  council.  This  body  possesses  only 
such  legislative  power  as  is  granted  to  it  by 
constitutional  or  statutory  enactment  in  ex- 
press terms,  and  such  as  is  necessary  to  the 
full  enjoyment  and  exercise  of  powers  ex- 
pressly conferred.  St.  Paul  v.  Laidler,  2 
Minn.  190.  72  Am.  Dec.  89;  St.  Paul  ▼. 
Traeger,  25  Minn.  248,  33  Am.  Rep.  462: 
State  V.  Municipal  Ct.  32  Minn.  329,  20  N.  W 
243;  Red  Wing  v.  Chicago,  etc.  R.  Co.  72 
Minn.  240,  75  N.  W.  223,  71  Am.  St.  Rep.  482. 
In  this  case  the  charter  of  the  city  is  its  grant 
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of  power  and  we  muBt  look  to  it  for  evidence 
of  authority  to  enact  this  ordinance.  One  pro- 
vision in  the  charter  seems  to  us  decisive  of 
this  case.  By  chapter  4,  §  22  [p.  124]  [388] 
of  the  Home  Rule  Charter  of  1900  the  com- 
mon council  was  empowered  by  ordinance  to 
grant  franchises  for  the  construction  and 
operation  of  street  railways,  and  by  chapter 
4,  §  23  [p.  125]  it  was  empowered  by  ordi- 
nance to  "provide  for  regulating  and  con- 
trolling the  exercise  ...  of  any  public 
.  franchise  ...  in  any  of  the 
streets"  of  the  city.  Under  these  provisions 
the  city  has  the  unquestioned  right  to  require 
the  city  railway  company  to  issue  transfers, 
and  it  has  done  so.  Pine  v.  St.  Paul  City  R. 
Co.  60  Minn.  144,  52  N.  W.  392,  16  L.R.A."347. 
By  parity  of  reasoning  it  must  be  said  to 
possess  the  power  to  regulate  the  manner  of 
the  issuance  of  such  transfer  and  their  man- 
ner of  use  by  the  public.  The  use  of  a  trans- 
fer ticket  by  a  person  other  than  the  one  to 
whom  it  was  issued  and  who  has  paid  the 
fare  which  it  represents,  is  a  use  not  con- 
templated by  the  city  council  when  it  required 
the  issuance  of  transfer.  Such  use  is  a  species 
of  fraud,  which  the  city  council,  in  the  exer- 
cise of  its  regulatory  power,  is  authorized  to 
prohibit  by  ordinance.  £x  p.  Lorenzen,  128 
Cal.  431,  61  Pac.  68,  50  L.R.A.  55,  79  Am. 
St.  Rep.  47;  Chicago  v.  Openheim,  229  111. 
313,  82  N.  E.  294,  11  Ann.  Cas.  664. 

4.  Defendant  contends  that  the  evidence  is 
not  sufficient  to  establish  the  elements  legally 
necessary  to  sustain  a  conviction  under  the 
ordinance.  We  have  examined  the  evidence 
with  care  and  we  are  clear  in  the  opinion  that 
it  is  sufficient  to  sustain  a  conviction.  There 
is  sufficient  evidence  that  the  transfer  was  not 
issued  to  defendant.  The  evidence  is  that  de- 
fendant "paid  his  fare  by  it."  That  consti- 
tutes **use*'  of  it.  The  fact  that  he  was  at  once 
arrested  and  then  paid  a  cash  fare,  does  not 
change  the  character  of  the  earlier  act.  The 
proof  of  intent  is  ample.  In  fact  all  the  ele- 
ments of  the  offense  were  sufficiently  proven. 

Order  affirmed. 
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Introductory, 

This  note  treats  of  the  validity  of  an  official 
or  judicial  act  of  any  kind  performed  on  a 
public  holiday.  It  does  not  consider  the  ex- 
clusion of  holidays  in  the  computation  of  the 
time  limited  for  the  performance  of  an  of- 
ficial or  judicial  act. 

One  phase  of  the  subject-matter  of  the  pres- 
ent discussion,  the  holding  of  court  on  a 
holiday,  having  been  reviewed  in  earlier  notes 
in  this  series,  the  present  treatment  of  that 
question  is  supplemental  to  those  notes. 

The  parallel  question  of  the  validity  of  an 
official  or  judicial  act  performed  on  Sunday 
is  discussed  in  the  note  to  Moss  v.  State,  Ann. 
Cas.  1916B  1. 

General  Rule. 

The  designation  by  statute  of  a  day  as  a 
holiday  does  not  make  it  dies  nan  juridicus 
or  invalidate  official  or  judicial  acts  per- 
formed on  that  day.  And  if,  in  connection 
with  the  declaration  of  a  holiday  certain  acts 
are  prohibited  thereon,  any  official  or  judicial 
act  which  is  outside  the  terms  of  the  prohibi- 
tion may  be  performed  on  that  day.  See  the 
reported  case  and  the  cases  cited  throughout 
this  note.  "The  rule  generally  appears  to  be 
that  any  and  all  business  may  be  transacted 
upon  a  holiday  except  that  which  is  positive- 
ly forbidden."  McLaughlin  v.  Houston-Hud- 
son Lumber  Co.  31  Okla.  182,  120  Pac.  659, 
38  L.R.A.(N.S.)  248.  In  the  leading  case  of 
Glenn  v.  Eddy,  51  N.  J.  L.  255,  17  Atl.  145, 
14  Am.  St.  Rep.  684,  the  court  after  reviewing 
the  history  of  the  Simday  laws  said:  "When 
we  compare  the  course  of  the  common  law  and 
legislation  respecting  Sunday  with  the  statute 
now  before  us,  a  different  treatment  is  observ- 
able. Although  some  of  the  days  named  are 
accounted  holy  by  many,  while  others  are 
national  anniversaries,  or  days  when  public 
duties  are  enjoined  on  citizens,  yet  there  has 
been  enacted  no  prohibition  against  the  pur- 
suit of  any  business  or  pleasure.  There  is 
no  express  prohibition  against  the  service  of 
the  process  of  the  courts.  The  direct  prohibi- 
tions of  the  statute  are  aimed  at  only  two 
things,  vis:  (1)  Compulsion  to  labor,  and 
(2)  the  holding  of  courts  on  the  days  speci- 
fied. The  statutory  declaration  that  these 
days  shall  be  legal  holidays  does  not  indicate 
an  intent  to  assimilate  their  status  to  that 
of  Sunday.  'Holiday,'  in  its  present  conven- 
tional meaning,  is  scarcely  applicable  to  Sun- 
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day.  Phillips  v.  Innes,  4  01.  &  F.  (Eng.)  234. 
It  is  applicable  to  all,  and  has  long  been 
applied  to  some  of  the  days  named.  When 
the  statute  declares  them  to  be  legal  holidays 
it  does  not  permit  a  reference  to  the  legal 
status  of  Sunday  to  discover  its  meaning. 
For  it  proceeds  to  interpret  the  phrase,  so 
far  as  it  is  prohibitory,  by  an  express  enact- 
ment declaring  what  shall  not  be  done  there- 
on. What  it  thus  expresses  is  prohibited; 
what  it  fails  to  prohibit  remains  lawful  to 
be  done.  The  plain  intent  of  the  statute, 
therefore,  is  to  free  all  persons,  upon  the 
days  named,  from  compulsory  labor  and  from 
compulsfory  attendance  upon  courts,  as  of- 
ficers, suitors  or  witnesses.  Its  true  interpret 
tation  will  limit  the  prohibition  with  respect 
to  the  courts  to  such  actual  sessions  thereof 
as  would  require  such  attendance."  In  Foster 
V.  Toronto  R.  Co.  31  Ont.  1,  it  was  said:  *'It 
is  held  in  Lampe  v.  Manning  (1875),  38  Wis. 
673,  cited  for  the  plaintiff,  that  the  term 
"holiday'  used  in  a  statute  means  dies  non 
juridicus,  and  that  such  being  the  case  the 
court  had  no  power  to  hear  a  cause  and  ren- 
der judgment  on  such  a  day.  This  I  conceive 
to  be  an  entirely  erroneous  view  of  the  word, 
first  of  all  translating  it  into  a  dead  language 
and  then  imputing  to  it  an  ecclesiastical 
meaning  which  is  foreign  to  the  atmosphere 
of  a  new  country  where  no  established  church 
exists.  'Holiday'  according  to  the  Oxford 
dictionary  means,  first,  a  consecrated  day,  a 
religious  festival,  and  second,  a  day  on  which 
the  ordinary  occupations  are  suspended,  a  day 
of  exemption  or  cessation  from  work,  a  day 
of  festivity,  recreation  or  amusement;  see 
Phillips  V.  Innes  (1837),  4  CI.  &  F.  (Eng.) 
234.  ...  No  doubt  in  England  there  are 
many  days  canonically  declared  to  be  dies 
non  juridici  the  same  as  Sunday;  but  in  this 
coiuitry  tke  only  day  on  which  no  judicial 
act  can  be  validly  done  is  the  Lord's  Day  or 
Simday.  This  does  not  result  from  Sunday 
being  a  statutory  holiday,  but  because  it  is 
dies  non  juridicus  as  declared  by  early  canons 
of  the  church  adopted  or  confirmed  by  the 
English  kings  and  so  incorporated  into  the 
common  law  and  as  such  introduced  into  this 
Province  by  its  first  colonization  and  consti- 
tution. Christmas,  Good  Friday  and  the  like 
are  holidays  by  statute,  but  they  are  not  on 
the  same  footing  as  to  separateness  from  ordi- 
nary or  secular  work  as  the  Lord's  Day,  nor 
are  they  regarded  as  religious  occasions  by  a 
great  part  of  the  population.  Though  the 
rules  of  court  sanction  and  provide  for  the 
closing  of  the  offices  on  holidays,  this  is  mere* 
ly  for  the  benefit  of  the  officers  and  not  mak- 
ing void  necessarily  any  business  done  on 
those  days." 

In  Lampe  v.  Manning,  38  Wis.  673,  it  was 
said  that  the  term  holiday  imports  dies  non 
juridicus.  That  view,  not  elsewhere  adopted, 
was  in  Weil  v.  Geier,  61  Wis.  414,  21  N.  W. 


246,  confined  to  acts  which  are  strictly  of  a 
judicial  nature,  and  in  Spalding  v.  Bernhardt 
76  Wis.  368,  44  N.  W.  643,  20  Am.  St.  Rep. 
75,  7  L.R.A.  423,  it  was  practically  overruled. 
In  Paine  v.  Fesco,  1  Pa.  Co.  Ct.  562,  the  con- 
clusions of  the  court  were  stated  as  follows: 
"We  look  upon  that  portion  of  the  statute 
which  simply  ordains  the  22nd  of  February 
to  be  a  legal  holiday  as  directory,  and  not 
imperative,  permissive,  but  not  obligatory, 
and  this  for  the  reasons:  first,  beeause  the 
statute  contains  no  negative  words,  and, 
secondly,  because  it  imposes  no  penalty,  in 
both  of  which  respects  it  differs  from  the  law 
and  the  adjudications  in  reference  to  the 
Christian  Simday.  The  provision  in  the  stat- 
ute that  the  legal  holiday  shall  be  as  Sunday 
applies  only  to  commercial  paper,  its  ma- 
turity and  protest,  and  not  to  judicial  acts  or 
to  wordly  employment  in  general." 

A  federal  court  is  not  bound  by  the  holiday 
statutes  of  the  state  in  which  it  sits.  Ameri- 
can Automotoneer  Co.  v.  Porter,  205  Fed. 
105. 

The  service  outside  of  a  state  of  process  in 
an  action  pending  therein  is  governed  by  the 
state  law  and  cannot  be  made  on  a  holiday 
if  the  statute  creating  the  holiday  prohibits 
service  of  process  thereon.  Norvell  v.  Pye 
(Tex.)  95  S.  W.  666. 

Application  of  H'ule, 

Act  of  Municipal  Offices  Geneballt. 

A  municipal  election  may,  in  the  absence  of 
an  express  prohibition,  be  held  on  a  holiday. 
People  V.  Loyalton,  147  Cal.  774,  82  Pac.  620. 
wherein  the  court  said:  "The  record  shows 
that  the  election  in  the  'proposed  corporation 
for  the  purpose  of  determining  whether  the 
same  shall  become  incorporated'  was  ordered 
by  the  boai:d  of  supervisors  to  be  held  on  the 
ninth  day  of  September,  1901,  and  was  held 
on  said  day.  Tliat  day  being  a  holiday  under 
the  provisions  of  our  statute  (Pol.  Code,  sec. 
10),  it  is  claimed  that  no  valid  election  could 
be  held  thereon.  Appellant  has  pointed  out 
no  statute  prohibiting  the  holding  of  such 
an  election  on  a  holiday,  and  we  know  of  none. 
There  is  a  statutory  prohibition  as  to  the 
transaction  of  certain  'judicial  business'  on 
certain  holidays,  including  September  9th 
(Code  Civ.  Proc.  sec.  134),  but  the  holding  of 
an  election  does  not  come  within  that  term. 
In  the  absence  of  any  such  statutory  prohibi- 
tion we  know  of  no  reason  why  the  election 
could  not  be  held  on  a  day  set  apart  by  stat- 
ute as  a  holiday,  The  rule  appears  to  be  that 
on  all  such  days  all  transactions  not  within 
the  statutory  prohibitions  may  be  carried  on 
as  on  any  other  day." 

Surveyors  may  make  on  a  holiday  their  re- 
port laying  out  a  public  road.-  Lord  v.  Oif- 
ford,  67  N.  J.  L.  193,  50  Atl.  903,  and  official 
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notice  may  on  such  a  day  be  given  by  a  city 
engineer  of  the  time  fixed  for  his  inspection 
of  a  street  improvement.  Boone  v.  Gleason, 
5  Ky.  L.  Rep.  169. 


A]>OFTION     OB 


Publication   of 
Obdinancb. 


Statute  ob 


A  municipal  ordinance  may  be  adopted  on  a 
holiday.  Griffith  v.  Vicksburg,  102  Miss.  1, 
58  So.  781;  Mueller  v.  Egg  Harber  City,  55 
N.  J.  L.  245,  26  Atl.  89;  In  re  Schumacher, 
21  Ont.  L.  Rep.  622.  And  see  the  reported 
case.  Said  the  court  in  Griffith  v.  Vicksburg, 
supra:  *'One  of  appellant's  contentions  is 
that,  since  by  section  4011  of  the  Code  of  1906 
the  Ist  day  of  January  is  declared  to  be  a 
legal  holiday,  the  ordinance  providing  for  the 
issuance  of  the  bonds  is  void.  The  mere  fact 
that  the  legislature  has  declared  a  day  other 
than  Sunday  to  be  a  legal  holiday  does  not 
make  such  day  dies  non.  All  acts  done 
on  such  a  day  are  lawful  and  valid,  except 
such  as  are  prohibited  by  the  statute  setting 
apart  the  day  as  a  holiday."  So  in  the  case 
of  In  re  Schumacher,  supra,  it  was  said:  "I 
am  unable  to  find  any  thing  in  the  statute 
forbidding  the  holding  of  a  meeting  on  Good 
Friday.  Nor  is  there  anything  at  the  common 
law  to  prevent  such  a  meeting.  At  the  com- 
mon law  even  Sunday  was  not  a  day  upon 
which  business  could  not  be  done — it  required 
statutory  provisions  for  that.  4  Bl.  Com.  63, 
64.  One  of  these  statutes,  that  of  27  Hen. 
VIII.  ch.  5,  prohibited  the  holding  of  fairs 
on  Good  Friday,  also,  upon  pain  of  forfeiture 
of  the  goods  exposed  to  sale.  But  the  law 
has  not  gone  further.  For  example,  Courts 
of  Assize  are  frequently  held  upon  that  day, 
although  it  is  the  practice  to  excuse  from 
attendance  all  who  may  have  conscientious 
scruples  against  every  kind  of  secular  busi- 
ness upon  that  day.  Tliis  matter  is  discussed 
in  Foster  v.  Toronto  R.  Co.  31  Ont.  1,  at  p.  4, 
by  the  Chancellor.  While  many  have  a  dis- 
inclination to  work  on  Good  Friday,  and  it 
may  be  that,  if  any  councillor  objected  on 
conscientious  grounds  to  the  meeting  being 
held,  there  might  have  been  some  ground  of 
complaint,  I  do  not  think  that  the  act  of  the 
council,  unanimous  and  without  objection, 
can  be  said  to  be  other  than  valid,  though 
done  on  Good  Friday." 

A  statute  (State  v.  Bertrand,  122  La.  856, 
48  So.  302)  or  an  ordinance  may  be  published 
on  a  holiday.    McVerry  v.  Boyd,  57  Cal.  406. 

Judicial  Bu81ni»s  Genubally. 

The  designation  of  a  day  as  a  holiday  has 
of  itself  no  effect  on  the  right  to  transact 
judicial  business  thereon.  Pickering  v.  Jus- 
tice of  Peace,  16  N.  M.  37,  113  Pac.  619.  And 
a  prohibition  of  judicial  business  on  a  holi- 
day applies  to  such  business  only  as  is  strict- 
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ly  judicial  and  does  not  prevent  the  perform- 
ance of  ministerial  acts  by  judges  or  officers 
of  court.  See  the  cases  cited  in  tliis  and  the 
following  subdivisions  of  this  note.  As  was 
said  in  Whipple  v.  Hill,  36  Neb.  720,  55  N.  W. 
227,  38  Am.  St  Rep.  742,  20  L.R.A.  313 :  "It 
will  be  observed  that  the  prohibition  of  the 
statute,  so  far  as  the  transaction  of  business 
on  holidays  is  concerned,  relates  to  acts  which 
in  their  nature  are  purely  judicial,  and  does 
not  apply  to  such  as  are  merely  ministerial. 
The  language  of  the  section  is  plain  and  un- 
ambiguous, and  should  not  be  extended  by 
judicial  interpretation  beyond  the  plain  im- 
port of  the  words  used.  Had  the  legislature 
intended  to  debar  courts,  or  court  officers, 
from  performing  ministerial  acts  upon  holi- 
days, words  suitable  to  express  such  an  in- 
tention would  have  been  employed.  If  the 
transaction  of  all  legal  business  was  forbidden 
on  such  days,  as  is  the  case  in  some  of  the 
states,  we  would  grant  that  the  order  in  ques- 
tion would  be  void;  but  the  statute  fails  to 
80  provide.  It  is  the  opening  of  courts  and 
the  transaction  of  judicial  business  on  legal 
holidays  which  the  law  forbids.  This  intent 
is  clearly  manifest.  We  search  in  vain  for 
any  words  which  indicate  a  different  purpose. 
The  issuance  or  service  of  legal  process,  such 
aa  a  summons,  execution,  or  writ  of  attach- 
ment, is  merely  a  ministerial  act,  and  there- 
fore is  not  within  the  inhibition  of  the  above 
section  of  the  statute,  and  is  valid,  although 
done  on  a  legal  holiday."  So  in  State  v. 
Thomas,  61  Ohio  St.  444,  56  N.  E.  276,  48 
L.K.A.  459,  the  court  said:  "Where  the 
transaction  of  judicial  business  on  Sunday  or 
holidays  is  expressly  forbidden  by  statute, 
acts  of  a  ministerial  character  on  those  days 
are  held  lawful;  such  as  the  issue  of  a  war- 
rant for  the  apprehension  of  a  criminal  and 
his  admission  to  bail,  the  receiving  of  a  ver- 
dict and  committing  the  defendant  for  sen- 
tence, the  issue  and  service  of  civil  process, 
and  many  other  acts  of  a  similar  nature.  All 
of  which  is  a  recognition  of  the  rule  already 
stated,  that  whatever  acts  may  be  lawfully 
done  on  other  days  are  also  lawful  when  per- 
formed on  Sunday  or  a  holiday,  except  when 
and  in  so  far  as  their  performance  on  those 
days  is  prohibited  by  statute." 

Thus  a  defendant  may  plead  to  a  rule  on 
a  holiday.  Mcsure  v.  Britten,  2  H.  Bl.  (Eng.) 
616.  Compare  Harrison  v.  Smith,  9  B.  &  C. 
243.  17  E.  C.  li.  367.  Costs  may  be  taxed  on 
a  holiday,  Gillmore  v.  Gilbert,  7  N.  Bruns. 
50;  and  a  motion  for  a  new  trial  may  be 
filed  on  a  holiday,  Tully  v.  Grand  Island  Tel. 
Co.  87  Keb.  822, 'l28  N.  W.  508.  Of  the  filing 
of  papers  in  court  on  a  holiday  it  was  said 
in  Mitchell  v.  Bates,  57  S.  C.  44,  35  S.  E. 
420:  "The  statute  declaring  the  4th  of  July 
a  legal  holiday  does  not  forbid  the  taking  of 
any  step  in  a  legal  proceeding  on  that  day; 
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and  in  the  absence  of  any  such  statutory  pro- 
vision, we  are  not  prepared  to  hold  that  any 
step  taken  in  a  legal  proceeding  on  a  legal 
holiday,  such  as  the  filing  of  a  paper  in  a 
pending  case,  would  be  either  illegal  or  void. 
.  .  .  It  may  be  that  a  public  officer  would 
l3e  justified  in  declining  to  perform  any  act 
pertaining  to  the  duties  of  his  office,  or  even 
to  open  his  office,  on  a  legal  holiday ;  but  if  he 
consents  to  do  so,  we  are  unable  to  see  any- 
thing either  in  the  common  or  statute  law 
which  forbids  him  to  do  so,  or  renders  his 
act  void." 

An  indictment  may  be  returned  on  a  holi- 
day. State  V.  Soper,  148  Mo.  217,  40  S.  VV. 
1007;  State  v.  Thomas,  61  Ohio  St.  444,  56 
N.  E.  276,  48  L.R.A.  459;  Macklin  v.  State, 
ri3  Tex.  Crim.  197,  109  S.  W.  146;  Webb  v. 
State  (Tex.)  40  S.  W.  989.  In  holding  that 
an  information  may  be  filed  on  such  a  day 
the  court  said  in  People  v.  Helm,  162  Cal. 
532,  93  Pac.  99:  'The  information  in  this 
oaae  was  filed  upon  the  twenty-sixth  day  of 
May,  1906.  This  date  was  one  of  the  holi- 
days declared  by  the  chief  executive,  following 
the  earthquake  and  fire  in  the  city  and  county 
of  San  Francisco.  It  is  contended  bv  defend- 
ant  that  the  information  was  illegally  filed 
and  is  therefore  void.  Section  73  of  the  Code 
of  Civil  Procedure  declares  that,  the  superior 
court  shall  be  always  open,  legal  holidays 
and  non  judicial  days  excepted.  Section  134 
of  the  same  code  declares  that  no  court  shall 
be  open  nor  shall  any  judicial  business  be 
transacted  on  a  holiday,  saving  for  the  pur- 
poses enumerated.  The  presentation  of  an 
information  by  the  district  attorney  for  filing, 
and  the  reception  of  this  information  and  the 
placing  of  its  file-mark  thereon  by  the  clerk 
of  the  court,  are  all  purely  ministerial  acta. 
.  .  .  The  only  provision  of  the  law  other 
than  those  cited,  bearing  upon  this  question, 
is  that  contained  in  section  13  of  the  Code  of 
Civil  Procedure,  which  declares  that  whenever 
an  act  of  a  secular  nature  is  appointed  by 
law  or  contract  to  be  performed  upon  a  par- 
ticular day,  which  day  falls  upon  a  holiday, 
such  act  may  be  performed  upon  the  next 
business  day.  But  this  amounts  to  no  more 
than  a  legal  permission  for  the  postponement 
of  the  act,  and  in  no  sense  prohibits  the 
doing  of  the  act  upon  the  designated  day.  It 
follows  that  it  was  not  error,  therefore,  to 
file  the  information  upon  a  legal  holiday." 
In  Hamilton  v.  People,  29  Mich.  173,  it  was 
held  that  a  preliminary  examination  may  be 
held  on  a  holiday  the  court  saying  that  a 
committing  magistrate  "does  not  net  judicial- 
ly, in  the  technical  sense,  but  in  his  capacity 
of  a  conservator  of  the  peace.'* 

In  Logan  v.  Ballard,  61  W.  Va.  526,  57  S.  E. 
143,  it  was  held  that  an  injunction  may  be 
dissolved  on  a  holiday. 

In  Tile rch ants'  Nat.  Bank  v.  Jaffray,  36  Neb. 
218,  54  N.  VV.  258,  19  L.R.A.  316,  it  was  held 


that  the  allowance  of  an  attachment  is  with- 
in a  prohibition  of  judicial  business  on  a 
holiday.  In  another  case  at  the  same  term, 
Whipple  V.  Hill,  36  Neb.  720,  55  N.  W.  227. 
38  Am.  St.  Rep.  742,  20  L.R.A.  313,  the  de- 
cision last  cited  was  explained  and  limited 
the  court  saying:  "The  conclusion  reached 
does  not  conflict  with  the  case  of  the  Mer- 
chants' Nat.  Bank  v.  Jaffray,  36  Neb.  218. 
It  was  there  held  that  an  order  made  by  a 
district  or  county  judge  on  a  legal  holiday, 
allowing  an  attachment  in  an  action  on  a  debt 
not  due,  is  void.  That  decision  was  placed 
upon  the  ground  that  the  granting  of  such  an 
order  is  a  judicial  act.  As  was  said  by  Judge 
Post  in  his  opinion  in  that  case,  'when  the 
application  is  made,  the  court  or  judge  must 
determine  judicially  that  the  action  is  one 
of  those  contemplated  by  the  statute,  and  that 
the  showing  is  sufficient  to  entitle  the  plain- 
tiff to  an  attachment.'  The  issuance  of  a 
writ  of  attachment  on  a  debt  past  due,  as  al- 
ready stated,  is  a  purely  ministerial  act. 
When  the  proper  affidavit  and  bond  are  filed, 
it  is  the  imperative  duty  of  the  county  judge 
to  issue  the  attachment.  He  has  no  discre- 
tion in  the  matter." 

It  has  been  held  that  a  party  cannot  be 
compelled  to  attend  and  choose  arbitrators  on 
a  holiday.    Doles  v.  Powell,  9  Pa.  Co.  Ct.  207. 

Issuance  ob'  Service  of  Pbocbss  or  Noticr. 

The   issuance   of   process   is   a   ministerial 
act  which  may  be  performed   on  a  holiday. . 
Smith  V.  Ihling,  47  Mich.  614,  11  N.  W.  408;  ' 
Glenn  v.  Eddy,  51  N.  J.  L.  265.  17  Atl.  145. 
14  Am.  St.  Rep.  684;  Weil  v.  Geier,  61  Wis, 
414,  21  N.  W.  246. 

In  the  absence  of  an  express  prohibition 
process  may  be  served  on  a  holiday.  Gladwin 
V.  Lewis,  6  Conn.  49,  16  Am.  Dec.  33  (prohibi- 
tion of  "servile  labor")  ;  Gehring  v.  Pfrom- 
mer,  1  Marv.  (Del.)  336;  Irish  v.  Wright.  8 
Rob.  (la.)  428;  Glenn  v.  Eddy,  51  N.  J.  L. 
255,  17  Atl.  145,  14  Am.  St.  Rep.  684 ;  Horn 
V.  Perry,  11  W.  Va.  694;  Prichard  v,  McGraw 
Oil,  etc.  Co.  66  W,  Va.  300,  66  S.  E.  366.  So 
in  respect  to  the  service  of  a  rule  for  a  default 
it  was  said  in  Russ  v.  Gilbert,  19  Fla.  54: 
"It  was  suggested  and  urged  with  commenda- 
ble patriotic  fervor  that  the  fault  having  been 
entered  on  the  'glorious  fourth'  of  July,  it  wax 
void,  that  day  being  dies  nofij  or  a  national 
holiday.  Our  statute  on  that  subject  merely 
provides  that  the  fourth  of  July  shall,  in  re- 
gard to  bills  and  notes,  be  treated  as  a  public 
holiday,  and  presentation  for  acceptance  or 
payment  may  be  made  on  the  preceding  day. 
Courts  and  business  are  not  inhibited  on  those 
da  vs." 

But  in  some  jurisdictions  the  service  of 
process  on  a  holiday  is  expressly  forbidden 
and  a  service  in  violation  of  the  prohibition  is 
invalid.     Swinney  v.  Johnson,  18  Ark.  534; 
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Paul  V.  Bruce,  9  Bush  (Ky.)  317;  Farmers' 
Implement  Co.  v.  Sandberg  (Minn.)  157  N.  W. 
642;  Decker  v.  St.  Louis,  etc.  R.  Co.  92  Mo. 
App.  50 ;  Crisp  v.  Gochnour,  34  S.  D.  364,  148 
N.  \V.  624;  Korvell  v.  Pye  (Tex.)  95  S.  W. 
t>66;  Michael  v.  Michael  (Tex.)  100  S.  W. 
1018.  Compare  Grabtree  v.  Whiteselle,  65 
Tex.  111.  But  such  a  prohibition  does  not 
invalidate  a  service  by  publication  though  one 
of  the  days  of  publication  is  a  holiday.  M..lm- 
gren  v.  Phinney,  50  Minn.  457,  52  N.  W.  915, 
18  L.R.A.  753,  wherein  the  court  said:  "We 
think  there  is  a  clear  distinction  between  a 
publication  on  Sunday,  and  one  on  what 
we  may  term  a  ^secular  holiday.'  Tlie  Sunday 
issue  is  commonly  considered  as  really  a  dis- 
tinct paper  from  the  issue  on  week  days,  and 
to  a  considerable  extent  circulates  among  a 
different  class  of  subscribers.  A  large  and 
respectable  portion  of  the  community  who 
take  the  week-day  issues  do  not  take  the 
Sunday  issue.  Hence  a  publication  on  Sunday 
would  not  be  so  likely  to  come  to  the  atten- 
tion of  the  parties  for  whom  it  is  intended. 
It  would  not  be  so  likely  to  serve  the  purpose 
for  which  it  was  designed,  to  wit,  notice.  Not 
Ko  with  papers  issued  on  such  holidays  as 
Memorial  Day,  the  Fourth  of  July,  and  the 
like,  which  are  part  of  the  regular  issue,  and 
are  distributed  among  the  same  subscribers. 
Again,  the  publication  of  a  notice  does  not 
come  within  the  spirit  of  the  statute.  The  ob- 
ject of  the  prohibition  against  serving  process 
on  these  holidays  is  to  prevent  any  interfer- 
ence with  their  quiet  enjoyment  or  observ- 
ance, either  by  the  intrusion  of  officers  to 
swerve  process,  or  by  the  parties  being  com- 
pelled to  obey  them  on  those  days.  This 
reason  applies  to  personal  service,  but  not  to 
Borvice  by  publication." 

The  invalidity  of  a  service  of  process  on  a 
holiday  in  violation  of  a  statute  is  waived  by 
an  indorsement  of  acceptance  of  due  service, 
McClellan  v.  Gaston,  18  Wash.  472,  51  Pac. 
1062 ;  or  by  appearance  and  answer,  Williams 
V.  Verne,  68  Tex.  414,  4  S.  W.  648. 

The  service  of  a  notice  on  a  holiday  is  good, 
Upton  V.  Phelan,  18  N.  Bruns.  192;  and  does 
not  violate  a  prohibition  of  '^judicial  busi- 
ness," Sugar  Pine  Lumber  Co.  v.  Garrett,  28 
Ore.  168,  42  Pac.  129  (notice  to  produce 
papers  at  trial).  Neither  is  a  notice  within 
a  prohibition  of  the  service  of  process  on 
a  holiday.  Whitney  v.  Blackburn.  17  Ore. 
664,  21  Pac.  874,  11  Am.  St.  Rep.  857  (notice 
of  election  contest).  So  in  Stephens  v.  Hume, 
1  Litt.  (Ky.)  6,  it  was  said:  "And  as  to 
serving  a  notice  on  an  election  day,  we  know 
of  no  law  which  forbids  it.  There  is  a  stat- 
ute of  this  country  forbidding  the  service  of 
process  on  the  day  of  an  election;  but  a  no- 
tice is  not,  in  technical  language,  a  process, 
and  does  not,  we  apprehend,  come  within  the 
operation  of  the  law^  to  which  we  allude.    Tlie 


statute  not  only  employs  the  expression,  proc- 
ess, but  is  expressly  directory  to  the  sheriff, 
and  should  be  construed  to  apply  to  such 
process  only  as  must  be  directed  to,  and 
served  by,  an  officer.  But  a  notice  is  directed 
to  no  officer;  and  although  it  may  be  served 
by  an  officer,  it  may  be  served  by  any  private 
individual." 

In  Simmons  v.  Affolter,  254  Mo.  163,  162 
S.  W.  168,  it  was  held  that  notwithstanding 
a  prohibition  of  the  service  of  process  on  a 
holiday,  a  fictitious  levy  of  execution  under 
a  tax  judgment  preliminary  to  an  advertise- 
ment and  sale  could  be  made  on  such  a  day. 
The  court  said:  "The  levy  is  a  mere  fiction 
of  the  law,  a  mental  process.  It  requires  no 
labor  to  be  performed  by  the  sheriff,  nor  does 
he  serve  the  same  upon  the  owner  of  the 
property,  and  if  perchance  he  should  choose 
a  public  holiday  to  make  this  fictitious  levy, 
he  would  not  thereby  disturb  the  peace  and 
quietude  of  anyone.  He  is  dealing  abstractly, 
as  it  were,  with  lands  alone;  and  even  that 
may  be  putting  it  too  strongly,  for  the  reason 
that  the  judgment  was  a  special  one  com- 
manding the  sheriff  not  to  levy  on  the  lands 
described  in  the  execution,  but  of  those  lands 
to  make  the  debt  and  costs." 

Taking  of  Deposition. 

A  deposition  may  ordinarily  be  taken  on  a 
holiday.  American  Automotoneer  Co.  v.  Por- 
ter, 205  Fed,  105;  Matter  of  Green,  86  Mo. 
App.  216;  Latta  v.  CaUwba  Electric  Co.  146 
N.  C.  285,  59  S.  £.  1028.  And  see  Rogers 
V.  Brooks,  30  Ark.  612.  Thus  in  Green  v. 
Walker,  73  Wis.  548,  41  N.  W.  534,  it  was 
said:  "The  learned  circuit  court  did  not  ex- 
clude the  depositions  on  the  ground  that  the 
taking  them  was  a  judicial  act,  but  it  thought 
that  the  policy  of  the  law,  or  the  purpose  of 
it,  was  to  exempt  a  citizen  of  the  state  from 
being  called  into  court  for  any  purpose  on  a 
legal  holiday.  Tlie  statute  does  not  say  that 
no  person  shall  be  required  to  attend  to  any 
business  whatever  on  a  legal  holiday.  If  it 
did,  it  might  be  claimed  with  much  reason 
that  it  would  be  a  violation  of  the  spirit  of 
the  law  to  require  a  citizen  to  go  to  another 
state  to  take  a  deposition  on  such  a  day. 
There  is  no  law  which  prohibits  a  citizen  from 
laboring  or  pursuing  his  worldly  business  on 
any  day  of  the  week  except  Sunday.  On  a 
secular  day  which  is  made  a  holiday  the 
ordinary  business  of  courts  is  suspended,  and 
while  the  law  does  not  require,  its  policy  may 
favor,  the  appropriation  of  the  day  to  rest 
and  festivity.  Still  every  man  i.s  left  free 
to  follow  the  dictates  of  his  judgment  and  con- 
science in  that  regard.  He  may  abstain  from 
work  or  not.  Says  Mr.  Justice  Grier,  when 
speaking  of  a  kindreT  question,  in  Richardson 
V.  Goddard,  23  How.  44   [16  U.  S.    (L.  ed.) 
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418] :  Tublic  officers,  school-boys,  appren- 
tices, clerks,  and  others  who  live  on  salaries 
or  prefer  pleasure  to  business,  claim  the 
privilege  of  holiday,  while  those  who  depend 
on  their  daily  labor  for  their  daily  bread, 
and  cannot  afford  to  be  idle,  pursue  their 
occupations  as  usual.'  We  do  not  understand 
that  the  prohibition  of  the  statute  goes  so 
far  as  to  excuse  a  lawyer  from  disregarding  a 
legal  notice  served  on  him  on  a  holiday,  or 
from  attending  to  many  things  connected 
with  his  profession.  However  that  may  be, 
we  see  no  ground  for  saying  that  the  policy 
of  the  statute  condemns  the  taking  of  a  depo« 
sition  in  another  state  on  a  day  which  is 
made  a  legal  holiday  here,  and  that  such 
deposition  cannot  be  used  as  evidence  in  our 
courts."  But  in  State  v.  Bayley,  42  N.  J.  L. 
132,  the  taking  of  a  deposition  was  held  to  be 
within  a  prohibition  of  judicial  business  on  a 
holiday;  and  in  Dixon  v.  Dixon,  73  W.  Va. 
7,  79  S.  E.  1016,  it  was  held  that  a  deposition 
cannot  be  taken  on  a  holiday,  the  terms  of  the 
statute  not  appearing. 

Holding  of  Coust. 

In  accord  with  the  rule  established  by  the 
earlier  cases,  which  are  collated  in  the  notes 
to  Michel  v.  Boxholm  Co-operative  Creamery,* 
5  Ann.  Cas.  918,  and  State  v.  Duncan,  11  Ann. 
Cas.  557,  it  has  been  held  in  several  recent 
cases  that  in  the  absence  of  a  statute  express- 
ly making  a  holiday  a  nonjudicial  day  a  court 
may  sit  on  a  holiday  for  the  trial  of  cases. 
Wood  V.  State,  12  Ga.  App.  651,  78  S.  E.  140 ; 
State  V.  Varnado,  126  La.  732,  62  So.  1006; 
Rex  V.  Kay,  38  N.  Bruns.  231 ;  Foster  v.  To- 
ronto R.  Co.  31  Ont.  1.  Compare  Reg.  v.  Mur- 
ray, 28  Ont.  549;  People  v.  Heacock,  10  Cal. 
App.   450,  102  Pac.  543. 

In  Milwaukee  Harvester  Co.  v.  Teasdale,  91 
Wis.  59,  64  N.  W.  422,  under  a  statute  pro- 
viding that  no  court  shall  be  open  or  trans- 
act any  business  on  a  holiday,  it  was  held  that 
an  order  adjourning  a  case  for  hearing  to 
another  day  cannot  be  made  on  a  holiday. 
The  court  said:  "The  adjournment  of  a  cause 
is  the  transaction  of  business.  It  is  business 
which  can  be  done  only  by  a  court.  It  is 
judicial  business,  being  addressed  to  the  judg- 
ment and  discretion  of  a  court.  It  is  a  very 
common  proceeding  in  a  cause.  It  is  to  put 
off  or  defer  to  another  day.  To  'hold  open' 
to  another  day  is  but  another  name  for  the 
same  thing.  And  there  is  no  provision  that 
matters  pending  in  a  justice's  court  shall  be 
deemed  continued  over  the  holiday  to  the 
next  day,  as  is  provided  for  courts  of  record. 
Ibid.  Tills  statute  makes  some  exceptions 
from  its  general  prohibition.  It  mentions 
some  things  which  may  be  done  by  a  court 
upon  a  holiday.  The  legislature  might  have 
added  to  these  exceptions,  'or  to  adjourn  a 


cause.'  But  it  has  made  no  such  exception, 
and  the  court  cannot  make  it.  The  excep- 
tions named  ascertain  the  rule.  Nothing  can 
be  done  by  a  court  upon  a  holiday  excej^t  the 
things  which  are  expressly  excepted  from  the 
prohibition.  An  action  in  justice*s  court 
which  has  been  adjourned  to  a  legal  holiday 
must  necessarily  fall.  But  it  would  seem  that 
this  condition  of  the  law  need  lead  to  no  prac- 
tical difficulty.  The  time  of  the  Thanksgiving 
holiday  is,  practically,  as  definitely  fixed  as 
Christmas  or  the  Fourth  of  July,  in  advance 
of  the  proclamation.  It  has  been  the  custom, 
not  departed  from  in  many  years,  to  set  apart 
for  Thanksgiving  the  last  Thursday  in  No- 
vember in  each  year,  bo  that  it  can  be  fore- 
seen with  practical  certainty  that  that  day 
will  be  a  nonjudicial  day." 

Rendering  ob  Entering  Judgment. 

The  rendering  of  a  judgment  is  ordinarily 
deemed  to  be  within  a  prohibition  of  judicial 
business  on  a  holiday.  In  re  Smith,  152  Cal. 
566,  93  Pac.  191;  Orban  v.  Northwestern  F. 
etc.  Ins.  Co.  169  Mich.  404,  Ann.  Cas.  191 3E 
73,  135  N.  W.  252.  And  see  £x  p.  Johnson 
(Cal.)  157  Pac.  560.  Compare  State  v. 
Gould,  reported  in  full,  post,  this  volume,  at 
page  855.  In  Orban  v.  Ngrthwestern  F.  etc. 
Ins.  Co.  supra,  it  was  said:  "The  docket 
shows  a  yoid  judgment,  which  was  no  bar  to  a 
new  suit.  Rendering  judgment  by  a  justice 
of  the  peace  is  a  judicial  act,  to  perform 
which  it  is  necessary  to  hold  court,  and  he  is 
forbidden  to  hold  court  on  a  statutory  holi- 
day. Hemmens  v.  Bentley,  32  Mich.  89."  In 
Joseph  Spiedel  Grocery  Co.  v.  Armstrong,  4 
Ohio  Cir.  Dec.  498,  8  Ohio  Cir.  Ct.  489,  a  judg- 
ment rendered  on  a  holiday  was  held  to  be 
invalid  though  judicial  business  on  such  a  day 
was  not  expressly  inhibited.  But  in  State  v. 
Thomas,  61  Ohio  St.  444,  56  N.  E.  276,  4S 
L.R.A.  459,  it  was  said  obiter  that  the  cor- 
rectness of  that  decision  "may  well  be 
doubted." 

The  entry  or  docketing  of  a  judgment  is  a 
ministerial  act  which  may  be  performed  on  a 
holiday.  In  re  Worthington,  7  Biss.  455,  16 
Nat.  Bankr.  Reg.  52;  4  Law.  &  Eq.  Rep.  78; 
16  Alb.  L.  J.  63,  23  Int.  Rev.  Rec.  233,  2  Cine. 
L.  Bill.  189,  30  Fed.  Cas.  No.  18,061;  Bear 
V.  Youngman,  19  Mo.  App.  41 ;  Paine  v.  Fesco, 
1  Pa.  Co.  Ct.  562;  Elrod  v.  Gray  Lumber  Co. 
92  Tenn.  476,  22  S,  W.  2;  Perkins  v,  Jones, 
28  Wis.  243.  See  also  State  v.  Gould,  report- 
ed in  full,  post,  this  volume,  at  page  855. 

Judicial  Sale. 

A  judicial  sale  liiay  ordinarily  be  held  on 
a  holiday.  Young  v.  Patterson,  9  Cal.  App. 
469,  99  Pac.  552  (tax  sale);  Lumpkin  v. 
Cureton,  119  Ga.  64,  45  S.  E.  720;  Hadley  v. 
Musselman,  104  Ind.  459,  3  N.  E.  122    (tax 
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sale)  ;  Stewart  v.  Brown,  112  Mo.  182,  20 
S.  W.  451;  McLAUghlin  v.  Houston -Hudson 
Lumber  Co.  31  Okla.  182,  120  Pac.  659,  38 
L.R.A.(N.S.)    248. 

In  White  v.  Zust,  2d  X.  J.  Eq.  107,  it  was 
said:  **The  act  in  'relation  to  legal  holidays' 
(P.  L.  1876,  p.  73)  declares  that  the  1st  day 
of  January,  the  22d  day  of  February,  the  30th 
day  of  May,  the  4th  day  of  July,  Thanksgiv- 
ing Day,  the  25th  day  of  December,  and  all 
days  upon  which  any  general  election  shall 
be  held  for  members  of  assembly  in  each  year, 
shall  be  legal  holidays,  and  that  no  court 
shall  be  held  upon  those  days,  except  in  the 
cases  where  it  would  sit  upon  the  first  day 
of  the  week,  and  that  no  person  shall  be  com- 
pelled to  labor  upon  any  of  those  days  by 
any  person  or  corporation.  As  before  stated, 
when  the  sheriff  set  up  the  notice  of  sale  in 
this  case,  the  day  of  public  thanksgiving  for 
the  year  had  not  been  designated.  It  hap- 
pened that  the  day  which  he  had  fixed  for  the 
sale  was  subsequently  selected  as  Thanksgiv- 
ing Day.  The  act  of  the  legislature  made  that 
day,  when  appointed,  a  nonjudicial  day,  ex- 
cept as  to  such  judicial  functions  as  might 
lawfully  be  discharged  on  Sunday.  The  act 
of  the  sheriff  in  adjourning  the  sale  was  not 
a  judicial  act,  nor  was  it  in  any  way  for- 
bidden by  the  law.  It  was  eminently  proper 
that  he  should,  seeing  that  the  day  fixed  for 
the  sale  had  proved  to  be  a  legal  holiday, 
adjourn  the  sale.  The  adjournment  was  for 
four  weeks,  and  was  advertised  in  the  news- 
papers according  to  law.  The  fact  that  the 
sale  was  advertised  to  take  place  on  a  day 
which,  by  appointment  made  after  the  notices 
were  set  up,  became  a  legal  holiday,  does 
not  invalidate  the  advertisement."  In  King 
V.  Piatt,  37  N.  Y.  155,  it  was  held  that  while 
there  was  no  legal  objection  to  a  judicial  sale 
on  a  holiday  it  might  be  set  aside  if  the  selec- 
tion of  such  a  day  for  the  sale  resulted  in 
any  injustice.  The  court  said:  "A  judicial 
sale,  although  conducted  by  one  of  the  officers 
of  the  court,  and  under  its  direction,  is  not 
the  business  of  a  court,  within  the  meaning 
of  this  statute.  The  object  of  the  law  referred 
to  was,  undoubtedly,  to  remove  all  obstacles 
which  might  necessarily  interfere  with  the 
free  exercise  of  the  elective  franchise.  If  the 
ordinary  business  of  the  courts  were  per- 
mitted, on  election  days,  the  attendance  of  wit- 
nesses and  jurors  could  be  compelled  by  com- 
pulsory process,  and,  in  that  way,  they 
could  be  forcibly  kept  from  the  polls;  it  was 
to  avoid  such  an  evil,  that  the  statute  was 
passed.  A  judicial  sale  of  valuable  property, 
on  an  election  day,  presenting  a  tempting 
opportunity  for  gain,  might  induce  sordid 
men  to  forego  the  privileges  of  electors,  in 
order  to  promote  their  private  interests;  but 
their  action  would  be  voluntary,  and  freedom 
of  action  was  all  the  law  intended  to  secure. 


The  propriety  of  a  forced  judicial  sale  of  a 
large  and  valuable  property,  on  an  election 
day,  when  public  attention  would  necessarily 
to  a  great  extent  be  turned  to  other  objects, 
after  a  written  notice  from  the  person  who 
was  to  be  most  affected  by  it,  that  he  would 
consider  it  'luijust  and  oppressive,'  was,  at 
least,  very  questionable,  and  although  not  of 
itself,  perhaps,  sufficient  to  warrant  the  court 
in  setting  aside  the  sale,  yet,  in  connection 
with  the  other  facts  disclosed  in  this  case, 
cannot  fail  to  create  in  the  mind  an  influence 
unfavorable  to  the  plaintiffs."  In  Rice  v. 
Gable,  1  Pa.  Co.  Ct.  567,  the  same  considera- 
tions led  the  court  to  consider  a  sale  on  a 
holiday  invalid  as  a  matter  of  law.  In  that 
case  it  was  said:  "It  seems  to  me,  therefore, 
that  a  judgment  entered  or  judicial  process 
awarded  on  a  legal  holiday  would  not  be  void. 
It  has,  however,  been  decided  otherwise  in 
Wisconsin.  However  that  be,  no  one  will 
doubt  that  a  legal  holiday  is  not  a  day  for  a 
sheriff's  sale,  because  the  execution  creditors, 
the  defendant,  and  the  bidders  must  not  be 
compelled  to  attend  to  legal  business  on  such 
a  day."  But  in  Kauff\eld  v.  Tinstman,  54  Pa. 
Super.  Ct.  158,  it  was  held  that  a  court  was 
not  bound  to  set  aside  a  sheriff's  sale  held 
on  Good  Friday. 

P]IOOEEa)IXOS   ON  APPBAIi  OB  WBTT  OF   EbBOR. 

A  prohibition  of  judicial  business  on  a  holi- 
day does  not  prevent  the  giving  of  a  notice 
of  an  appeal,  Ferrari  v.  Beaver  Hill  Coal  Co. 
54  Ore.  210,  94  Pac.  181,  95  Pac.  498,  102 
Pac.  175, 1016 ;  the  entry  of  an  appeal,  Worth- 
ington  V.  Hobensack,  8  Pa.  Co.  Ct.  65;  the 
service  of  a  proposed  statement  of  facts, 
Reclamation  Dist.  No.  535  v.  Hamilton,  112 
Cal.  603,  44  Pac.  1074;  on  the  approval  of  an 
appeal  bond,  Deere  v.  Hodges,  69  Neb.  288, 
80  N.  W.  897 ;  Spalding  v.  Bernhard,  76  Wis. 
368,  44  N.  W.  643,  20  Am.  St.  Rep.  75,  7 
L.R.A.  423.  So  it  has  been  held  that  a  writ 
of  error  may  be  issued  on  a  holiday.  Starke 
V.  Marshall,  3  Ala.  44;  and  a  bill  of  excep- 
tions may  be  settled  on  a  holiday,  the  statute 
not  forbidding  the  transaction  of  judicial 
business.  Richter  v.  Chicago,  etc.  R.  Co.  273 
111.  625,  113  N.  E.  153. 

Bul€  in  New  York. 

The  statutes  of  New  York  have  undergone 
a  number  of  amendments  so  that  many  of  the 
early  cases  are  no  longer  applicable,  and  one 
provision  of  the  statute  in  that  state,  refer- 
ring to  public  offices,  under  which  most  of  the 
recent  cases  have  arisen,  is  unique.  It  is 
therefore  deemed  advisable  to  give  to  that 
jurisdiction  a  separate  treatment. 

A  statute  (General  Construction  Law  §  24) 
provides  that  "the  term  holiday  includes  the 
following  days   in   each   year."   enumerating 
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them,  and  that  *'the  term  half  holiday  in- 
cludes the  period  from  noon  to  midnight  of 
each  Saturday  which  is  not  a  holiday."  The 
only  prohibition  of  the  transaction  of  official 
or  judicial  business  on  a  holiday  is  found  in 
another  statute  (Public  Officers  Law  §  62) 
which  provides  that  "holidays  and  half  holi- 
days shall  be  considered  as  Sunday  for  all 
purposes  relating  to  the  transaction  of  busi- 
ness in  the  public  offices  of  the  state  and  of 
each  county." 

As  used  in  the  statute  last  quoted  the  term 
"public  offices"  does  not  include  the  courts, 
and  a  holiday  is  not  rendered  dies  non  jurid- 
iou8.  Berthold  v.  Wallach,  14  Misc.  55,  35  N. 
Y.  S.  208.  The  scope  of  the  statute  was  au- 
thoritatively defined  in  Fljmn  v.  Union  Sure- 
ty, etc.  Co.  170  N.  Y.  145,  63  N.  E.  61,  where- 
in the  court  said:  "The  Public  Holiday  Law, 
as  incorporated  in  chapter  614  of  the  Laws  of 
1897,  amending  the  Statutory  Construction 
Law  in  relation  thereof,  has  recently  received 
the  attention  of  this  court  in  Walton  v.  Staf- 
ford (162  N.  Y.  558)  and  Page  v.  Shainwald 
(169  N.  Y.  246),  in  which  it  has  been  held 
that  the  transaction  of  business  was  not 
prohibited  upon  legal  holidays  which  were  not 
Sundays,  except  as  to  the  presentment,  ac- 
ceptance or  payment  of  commercial  paper. 
We  did  not,  however,  in  these  cases  enter  upon 
a  construction  of  the  concluding  clause  of  the 
sentence,  to  the  effect  that  'the  days  and  half 
days  aforesaid  shall  be  considered  as  the  first 
day  of  the  week  commonly  called  Sunday  and 
as  public  holidays  or  half  holidays  for  all 
purposes  whatsoever  as  regards  the  transac- 
tion of  business  in  the  public  offices  of  this 
state  or  counties  of  this  state.*  The  obvious 
purpose  of  this  statute  was  to  authorize  the 
closing  of  the  public  offices  of  the  state  and 
the  counties  upon  public  holidays  for  the 
purpose  of  relieving  the  officers  and  employees 
in  such  offices  from  the  duty  of  performing 
official  services  on  such  days.  For  this  pur- 
pose the  days  are  to  be  considered  as  the  first 
day  of  the  week,  commonly  called  Sunday. 
This  is  the  extent  of  the  statute.  It  does  not 
prohibit  an  officer  from  voluntarily  perform- 
ing an  official  act  on  such  days  or  render  such 
acts  void  or  voidable  unless  the  act  is  such  as 
to  create  an  unlawful  preference  under  the 
Recording  Act  or  is  prohibited  by  some  other 
statute,  none  of  which  have  any  application 
to  the  act  here  complained  of." 

In  accord  with  the  decision  just  quoted,  it 
has  been  held  that  process  may  be  served  on  a 
holiday.  People  v.  Oswego  County,  60  Hun 
105,  sV.  Y.  S.  751;  Didsbury  v.  Van  Tassell, 
56  Hun  423,  10  N.  Y.  S.  32 ;  Matter  of  Borne- 


mann,  6  App.  Div.  624,  39  N.  Y.  S.  686; 
Slater  v.  Jackson,  25  Misc.  783,  56  N.  Y.  S. 
581.  And  see  Doheny  v.  Worden,  75  Kpp.  Div. 
47,  77  N.  Y.  S.  959  (publication  of  summons). 
And  court  may  be  held  on  Saturday  afternoon. 
People  V.  Kearney,  47  Hun  129,  13  N.  Y.  St. 
Rep.  246,  reversed  on  other  grounds  110  N. 
Y.  188,  17  N.  E.  736. 

In  Cohn  v.  Townsend,  48  Misc.  47,  94  N.  Y. 
S.  817,  it  was  held,  quoting  Flynn  v.  Union 
Surety,  etc.  Co.  supra,  that  the  effect  of  the 
statute  on  public  administrative  oPcers  w^as 
to  make  the  observance  of  a  half  holiday 
optional,  and  that  a  board  of  school  examiners 
could  conduct  an  examination  of  teachers 
on   Saturday   afternoon. 

Prior  to  the  enactment  of  the  Consolidated 
Laws  service  of  process  on  a  holiday  was  ex- 
pressly prohibited.  Meeks  v.  Noxon,  1  Abb. 
Pr.  280;  Bierce  v.  Smith,  2  Abb.  Pr.  411; 
Weeks  v.  Noxon,  11  How.  Pr.  189.  Under 
that  provision  it  was  held  that  valid  service 
could  be  made  on  a  holiday  of  a  notice  of 
motion,  Nichols  v.  Kelsey,  20  Abb.  N.  Cas.  14; 
of  a  subpoena,  Wheeler  v.  Bartlett,  1  Edw. 
323;  or  of  a  pleading,  Corlies  v.  Holmes,  20 
Wend.  681.  In  Rice  v.  Mead,  22  How.  Pr.  445, 
it  was  held  that  a  judgment  could  be  rendered 
on  a  holiday  the  court  saying:  "The  only  mo- 
tive the  legislature  could  have  had,  in  enact- 
ing the  statute  under  consideration,  was  to 
close  the  courts  on  general  election  days  so 
that  no  elector  should  be  hindered  or  kept  from 
voting,  by  them,  unless  guilty  of  an  offense, 
or  of  threatening  to  commit  one.  The  object 
they  must  have  had  in  view  is  accomplished 
when  all  courts  are  stopped  from  transacting 
any  business  on  such  days,  of  a  civil  nature, 
that  requires  the  attendance  of  any  party, 
attorney,  witness,  officer,  or  other  person. 
There  was  no  necessity  or  reason  for  prohibit- 
ing courts  from  doing  acts  on  those  days,  that 
judges  or  justices  of  the  peace  could  quietly 
perform  without  interfering  in  the  least  with 
their  own  right  or  that  of  any  other  elector 
to  go  to  the  polls  and  deposit  his  ballot.  The 
justice  undoubtedly  rendered  the  judgment  in 
this  case  without  thinking  it  was  unlawful  to 
do  so  on  the  day  a  general  election  was  held; 
and  had  he  been  told  it  was  illegal  to  do  the 
act  on  that  day,  it  is  probable  he  would  not 
have  supposed  it  was  wrong,  on  account  of 
the  sacredness  of  the  day,  but  only  because 
the  legislature  had  interdicted  it."  In  Peo- 
ple V.  Donovan,  63  Hun  512,  18  N.  Y.  S.  501, 
under  a  statute  no  longer  in  force  providing 
that  no  court  shall  be  open  or  transact  busi- 
ness on  election  day,  it  was  held  that  a  judge 
could  issue  a  writ  of  mandamus  on  that  day. 
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Hondoide  —  lafonuatiom  —  Grammat- 
ioal  Error. 

An  information,  charging  that  accused  with 
a  deadly  weapon,  to  wit,  a  pistol,  did  felon- 
iously shoot  off,  at,  against,  and  upon  an- 
other, is  sufficient  to  charge  an  assault  with 
intent  to  kill,  even  though  the  use  of  the 
word  "with"  before  "a  deadly  weapon"  is  bad 
grammar. 

Assault  witli  Intent  to  Kill  —  Erldenee 
for  Jnry. 

In  a  prosecution  for  assaiult  with  intent 
to  kill,  held  that,  under  the  evidence,  it  was 
a  question  for  the  jury  whether  accused  was 
acting  in  self-defense  or,  of  his  malice,  as- 
saulted the  prosecuting  witness  with  intent 
to  kill. 

Criminal   "LwL-vr  —   Wben   Jeopardy   At- 
taolies. 

Though  the  jury  was  sworn  before  arraign- 
ment, accused's  jeopardy  did  not  begin,  and 
he  may  thereafter  be  arraigned  and  the  jury 
a  second  time  sworn. 

Refnsal  of  Aconsed  to  Plead  —  Failure 
to  Enter  Flea. 

Though  the  statute  provides  that,  where 
accused  refuses  to  plead,  a  plea  of  not  guilty 
shall  be  entered,  the  failure  to  enter  a  plea 
of  not  guilty  is  harmless,  if  erroneous,  where 
the,  trial  proceeds  as  if  accused  had  so  plead- 
ed. 

Instmotions  —  Harmless  Error  -—  Un- 
dispnted  Fact. 

In  a  prosecution  for  assault  with  intent  to 
kill,  where  the  jury  heard  the  information 
read,  and  it  charged  and  the  evidence  showed 
that  the  offense  occurred  on  December  19, 
1912,  which  was  within  less  than  three  years 
before  liling,  the  failure  of  an  instruction  to 
state  the  date  of  the  offense,  where  it  required 
the  jury  to  find  that  the  acts  charged  oc- 
curred within  three  years  before  the  date  of 
filing  of  the  information,  is  not  error. 

Instraotions    as    to    Form    of    Verdict 
Ham&lesSi 

In  a  prosecution  for  assault  with  intent  to 
kill  with  malice,  an  instruction  that,  if  ac- 
cused wilfully  and  of  his  malice  aforethought 
did  shoot  at  another  with  intent  to  kill,  he 
should  be  found  guilty  of  assault  with  intent 
to  kill,  if  erroneous,  because  failing  to  re- 
quire the  jury  to  specify  in  the  verdict 
whether  the  act  was  done  with  malice  is 
harmless  to  accused. 

Verdict  Sufficient  —  Onilty  as  Cbarged 
in  Information. 

Where  an  information  only  charged  the  of- 
fense  of   assault  with    intent    to   kill   with 
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malice,  a  verdict  finding  accused  guilty  as 
charged  is  sufficient. 

Holidays    —    Entry    of    Jndement     on 
Holiday. 

Rev.  St.  1909,  §  1785,  provides  that  no 
person  on  Sunday  or  any  other  day  estab- 
lished a  public  holiday  shall  serve  any  writ, 
process,  or  other  judgment,  except  in  crim- 
inal cases,  etc.  Section  3880  declares  that 
no  court  shall  sit  on  Sunday,  unless  to  receive 
a  verdict  or  discharge  a  jury.  Held  that, 
while  a  judgment  rendered  on  Sunday  is  void, 
yet,  as  the  statute  prohibiting  the  holding 
of  court  on  Sunday  does  not  by  its  terms  in- 
clude other  holidays,  a  judgment  of  conviction 
entered  on  a  legaf  holiday  other  than  Sunday 
is  valid. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  St.  Francois 
county:     HucK,  Judge. 

Criminal  action.  Thomas  Gould  convicted 
of  assault  with  intent  to  kill  and  appeals. 
The  facts  are  stated  in  the  opinion. 
Affibmed. 

B.  H,  Boyer  for  appellant. 
John  T,  Barker  and  Thomas  J,  Higgs  for 
appellee. 

[699]  Roy,  C. — ^Defendant  was  convicted 
of  an  assault  with  intent  to  kill  with  malice, 
and  sentenced  to  three  years  in  the  peni- 
tentiary. The  information  so  far  [700]  as  it 
is  necessary  to  set  it  out  charges  that  defend- 
ant "on  the  nineteenth  day  of  December,  A. 
D.  1912,  at  and  in  the  county  of  St.  Francois 
and  State  of  Missouri,  in  and  upon  one 
Charles  Whaley,  feloniously,  wilfully,  on  pur- 
pose and  of  his  malice  aforethought  did 
make  an  assault;  and  the  said  Thomas  Gould 
with  a  certain  deadly  weapon,  to  wit,  a  re- 
volving pistol  loaded  with  gunpowder  and 
leaden  balls,  then  and  there  feloniously,  wil- 
fully, on  purpose  and  of  his  malice  afore- 
thought did  shoot  off,  at,  against  and  upon 
the  said  Charles  Whaley  then  and  there  giv- 
ing to  the  said  Charles  Whaley  in  and  upon 
the  body  of  him,  the  said  Charles  Whaley, 
with  the  pistol  aforesaid,  two  wounds,  with 
the  felonious  intent  then  and  there  him»  the 
said  Charles  Whaley,  feloniously,  wilfully,  on 
purpose  and  of  his  malice  aforethought  to 
kill  and  murder." 

Defendant  and  Chris  lahn  had  been  run- 
ning a  saloon  at  the  town  of  FrankclHy 
several  years  at  the  time  of  the  alleged  of- 
fense on  December  19,  1912.  Maston  Whaley 
lived  diagonally  across  the  street  from  the 
saloon  and  conducted  a  "beer  house"  on  the 
opposite  side  of  the  street  almost  opposite 
the  saloon.  Charles  and  Bert  Whaley  are  his 
sons.  On  the  night  of  the  difficulty,  Charlos 
Whaley  was  in  the  saloon  having  a  friendly 
time.    The  defendant  spoke  of  a  fight  which 
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had  occurred  between  Luther  Lawson  and 
Bert  Whaley,  and  said  to  Charles  Whaley, 
"If  I  was  as  good  a  man  as  Lawson  1 
wouldn't  be  afraid  of  all  the  Whaleys  put 
together."  Charles  resented  that  statement 
and  the  defendant  struck  at  him,  knocking 
his  hat  off.  Charles  Whaley  went  out  of  the 
saloon  and  to  his  home,  lahn  throwing  his  hat 
into  the  street  after  him.  Charles  Whaley 
told  his  brother  Bert  about  what -occurred, 
and  they  testified  that  Bert  went  for  the  hat, 
Charles  following.  The  latter  testified  that 
the  hat  was  six  or  seven  feet  from  the  saloon 
porch;  that  lahn  came  out  and  said,  "To 
hell  with  all  of  you.  You  all  look  alike  to 
me,  the  whole  Whaley  family;"  that  Gould 
came  [701]  out  and  said,  "Get,  you  s —  of 
b— ,  1*11  kill  you  all,"  then  stepped  off  the 
porcli  and  fired  a  shot  at  witness  and  missed 
him;  that  witness  then  threw  a  rock  at  Gould 
and  ran;  that  Gould  shot  him  twice  in  the 
left  hip.  He  testified  that  he  did  not  have 
any  pistol.  Bert  Whaley  testified  that  de- 
fendant shot  at  Charles  Whaley  before  the 
latter  threw  the  rock,  and  that  after  de- 
fendant was  hit  by  the  rock  he  shot  twice 
more  at  Charles. 

Defendant  and  lahn  both  testified  that 
they  had  pistols  when  they  went  out  of  the 
saloon.  lahn  did  not  know  whether  Charles 
Whaley  shot  at  defendant.  The  latter  testi- 
fied that  Charles  Whaley  struck  him  in  the 
mouth  with  a  rock  and  shot  at  him,  grazing 
the  side  of  his  head,  before  he  shot  at 
Charles.  The  doctor  testified  that  defendant 
had  an  injury  to  his  mouth  and  a  horizontal 
abrasion  on  the  side  of  his  head  a  half  inch 
wide  and  and  inch  or  an  inch  and  a  quarter 
long.  Maston  Whaley  testified  that  defend- 
ant fired  the  first  shot  before  he  was  struck 
by  the  rock. 

lahn,  Tinker  and  defendant  testified  that 
the  mother  of  Charles  Whaley  was  standing 
in  the  street  in  front  of  the  saloon  with  a 
shot  gun  in  her  hand. 

After  the  jury  was  sworn  to  try  the  case, 
it  was  discovered  that  defendant  had  not 
been  arraigned.  The  court  proceeded  to  ar- 
raign him  when  the  following  occurred: 

"Mr.  Boyer:  If  the  court  please,  I  object 
to  any  arraignment  of  the  defendant  at  this 
time  by  the  reading  of  the  information  to 
him,  or  in  any  other  manner,  for  the  reason 
that  the  jury  has  been  sworn  to  try  this 
cause  and  the  defendant  has  been  placed  in 
jeopardy,  and  the  defendant  should  have  his 
liberty  by  the  court  directing  this  jury  to  re- 
turn a  verdict  of  not  guilty. 

"The  Court:  Let  the  objection  be  over- 
ruled. Read  the  information  to  the  defend- 
ant. 

[702]  "Mr.  Boyer:  Note  our  exception  to 
the  ruling  of  the  court." 

Defendant  was  then  arraigned  and  the  fol- 
lowing occurred: 


"The  court  (addressing  defendant  and  de- 
fendant's counsel)  :  Are  you  guilty  or  not 
guilty? 

"Mr.  Boyer:  Yxnir  Honor,  we  decline  to 
plead.  W^e  are  standing  on  our  constitution- 
al right,  to  a  discharge  on  the  ground  of  hav- 
ing already  been  placed  in  jeopardy  on  the 
same  charge. 

"The  Court:  The  defendant  will  please 
stand  up.  Let  the  jury  be  resworn.  (The 
defendant'  here  rises.) 

"Mr.  Boyer:  The  court  please,  we  desire 
to  object  to  the  swearing  of  this  jury  again, 
because  the  defendant  has  once  been  place  in 
jeopardy  by  the  swearing  of  the  jury  to  try 
this  cause.  It  is  a  violation  against  Uie  right 
of  the  defendant,  that  the  defendant  cannot 
be  placed  twice  in  *  jeopardy  on  the  same 
charge. 

"The  Court:  The  court  will  have  to  over- 
rule the  objection.  Swear  the  jury,  Mr. 
Clerk." 

The  jury  was  then  sworn  the  second  time 
and  the  trial  proceeded.  At  the  dose  of  the 
State's  evidence  and  again  at  the  close  of  all 
the  evidence,  defendant  asked  an  instruction 
in  the  nature  of  a  demurrer  to  the  evidence. 
It  was  refused. 

Instruction  I  given  by  the  court  was  as 
follows : 

"The  court  instructs  the  jury  that  if  you 
believe  and  find  from  the  evidence  that  de- 
fendant Thomas  Gould,  in  the  county  of  Su 
Francois  and  State  of  Missouri,  at  any  time 
within  three  years  next  before  the  filing  of 
the  information,  feloniously,  wilfully  and  on 
purpose  and  of  his  malice  aforethought,  did 
shoot  at  Charles  W^haley  with  intent  to  kill 
said  Charles  Whaley,  the  jury  will  find  de- 
fendant guilty  of  assault  with  intent  to  kill 
and  assess  the  punishment  at  imprison- 
ment [703]  in  the  penitentiary  for  not 
less  than  two  years  and  not  exceeding  ten 
years." 

The  verdict  was  as  follows:  "We  the  jury 
find  the  defendant  gvilty  as  he  stands 
charged  in  the  information  and  assess  hi-* 
punishment  at  three  years  in  the  State  peni- 
tentiary." 

I.  Appellant  contends  that  the  use  of  the 
word  "with"  before  the  words  "a  certain 
deadly  weapon"  in  the  Information  vitiates 
the  indictment.  That  objection  was  made  to 
the  same  use  of  the  word  ucith  in  State  v. 
Turlington,  102  Mo.  1.  c.  651,  16  S.  W.  141. 
It  was  held  that  the  grammar  and  rhetoric 
were  bad,  but  that  the  use  of  such  word  did 
not  prejudice  the  substantial  rights  of  the 
defendant. 

II.  It  is  contended  that  the  evidence  shows 
that  defendant  shot  in  self-defense;  and  that 
the  demurrer  to  th(^  evidence  should  have  been 
given.  W^e  think  not.  It  is  conceded  that 
both  lahn  and  the  defendant  went  out  of  the 
saloon  with  pistols.     The  defendant  held  his 
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in  his  hand.  The  evidence  lor  the  State  is 
that  defendant  shot  at  Charles  Whaley  be- 
fore defendant  was  struck  with  the  rock  or 
shot  at  by  any  one. 

III.  Appellant  contends  that  the  jury  hav- 
ing been  sworn  before  the  arraignment,  his 
jeopardy  had  begun  and  that  he  was  entitled 
to  Ms  discharge,  and  that  the  subsequent  ar- 
raignment and  swearing  of  the  jury  put  the 
defendant  a  second  time  in  jeopardy.  The 
contrary  was  held  in  State  v.  Weber,  22 
Mo.  321. 

IV.  When  arraigned  the  defendant  refused 
to  plead  but  stated  that  he  stood  on  ''his 
constitutional  right  to  a  discharge  on  the 
ground  of  having  already  been  placed  in 
jeopardy  on  the  same  charge."  No  entry 
was  made  in  the  [704]  record  of  a  plea  of  not 
guilty.  After  what  has  been  said  in  State  v. 
O'Kelley,  258  Mo.  345,  167  S.  W.  980,  52 
I..R.A.(N.S.)  1063,  we  hold  that  a  failure  to 
enter  a  plea  of  not  guilty  is  not  prejudicial 
error.  The  statute  s|iys  that  upon  a  refusal 
to  plead,  a  plea  of  not  guilty  should  be 
entered.  In  other  words,  the  statute  provides 
that  the  record  shall  show  what  is  not  true. 
Conceding  that  a  failure  to  obey  the  statute 
in  that  respect  is  error  it  certainly  is  not 
one  which  prejudiced  the  substantial  rights 
of  the  defendant  on  the  merits. 

V.  Fault  is  found  with  instruction  1  be- 
cause it  tells  the  jury  that  if  they  find  that 
the  defendant  did  certain  things  within  three 
years  before  the  filing  of  the  information, 
they  should  find  him  guilty,  without  telling 
them  of  the  date  laid  in  the  information,  or 
the  date  of  the  filing  of  the  information.  The 
jury  heard  the  information  read.  It  charged 
tliat  the  offense  occurred  on  December  19, 
1912.  The  evidence  on  both  sides  shows  that 
the  difficulty  in  controversy  was  on  that  date 
It  was  within  three  years  of  the  filing  of  the 
information.  The  failure  of  the  instruction 
to  state  the  dates  as  contended  for,  in  no 
way  affects  defendant's  rights  and  does  not 
constitute  error. 

VI.  It  is  said  that  instruction  1  tells  the 
jury  that  if  they  foimd  the  facts  as  therein 
mentioned  they  should  find  defendant  guilty 
of  assault  with  intent  to  kill,  without  telling 
them  to  specify  in  the  verdict  that  it  was 
done  with  malice.  If  that  omission  was  er- 
ror, it  was  in  favor  of  defendant,  and  he  can- 
not complain.  The  jury  did  find  him  "guilty 
as  he  stands  charged  in  the  information"  and 
that  is  sufficient.  [State  v.  Bishop,  231  Mo. 
411,  133  S.  W.  33.] 

[705]  VII.  The  fact  that  the  judgment  and 
sentence  against  defendant  were  entered  on 
May  30,  a  legal  holiday,  does  not  invalidate 
the  sentence  and  judgment.  By  section  1785, 
Revised  Statutes  1909,  Sundays  and  other 
holidays  are  put  on  a  par  so  far  as  the  serv- 
ice of   writs,   process,   warrants,   orders   and 
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judgments  is  concerned.  Such  service  is  void. 
Section  3880,  which  prohibits  the  holding  of 
courts  on  Sunday,  does  not,  by  its  terms,  in- 
clude other  holidays.  In  Bear  v.  Youngman, 
19  Mo.  App.  41,  it  was  held  that  a  judgment 
rendered  by  a  jiistice  of  the  peace  on  Thanks- 
giving day  is  not  void  under  a  statute  which 
provides  that  a  justice  of  the  peace  may  hold 
court  on  any  day  except  Sunday.  It  may  be 
said  that  that  case  is  not  authority  here.  In 
Diesing  v.  Reilly,  77  Mo.  App.  1.  c.  455,  it 
was  said:  "We  are  not,  however,  aware  of 
any  rule  forbidding  the  performance  of  ju- 
dicial duties  on  Christmas  (twenty-fifth  of 
December),  or  the  other  holidays  mentioned 
in  section  8952,  Revised  Statutes  1889.  That 
section  merely  prohibits  the  service  of  civil 
process,  except  in  certain  attachment  cases, 
but  a  judgment  rendered  on  one  of  the  days 
mentioned  in  the  statute  is  not  void.  [Bear 
V.  Youngman,  19  Mo.  App.  41.]'' 

We  agree  with  the  latter  case  that  there 
is  no  rule  against  the  performance  of  ju- 
dicial duties  on  legal  holidays  other  than 
Sunday. 

The  judgment  is  affirmed.  Williams,  C.» 
concurs. 

Per  Curiam. — ^The  foregoing  opinion  of 
Roy,  C,  on  a  new  hearing  in  Banc,  is  adopt- 
ed as  the  opinion  of  the  court;  Lamm,  C.  J.» 
and  Woodson,  Walker,  and  Brown,  J.J.,  con- 
cur; Graves,  J.,  concurs  in  part  and  in  re- 
sult in  a  separate  opinion  in  which  Bond,  J.» 
concurs;  Faris,  J.,  dissents. 

[706]  Graves,  J. — I  concur  in  the  opinion 
of  the  learned  Commissioner  in  this  case.  I 
place  that  concurrence  on  the  ground  that  the 
omission  to  formally  enter  of  record  a  plea  of 
"not  guilty"  upon  his  refusal  to  plead,  is  a 
"defect  or  imperfection  which  does  not  tend 
to  the  prejudice  of  the  substantial  rights  of 
the  defendant  upon  the  merits"  (R.  S.  1909, 
sec.  5115).  This  statute  in  my  judgment 
covers  this  case.  The  Commissioner  cites  the 
recent  case  of  State  v.  O'Kelley,  258  Mo.  345, 
167  S.  W.  980,  52  L.R.A.(N.S.)  1063.  As  I 
gather  it  the  decision  in  that  case  discuRsed 
two  views  as  tending  to  uphold  the  doctrine 
that  the  absence  of  a  plea  of  "not  guilty" 
would  not  vitiate  the  proceeding.  First,  that 
the  failure  to  enter  such  plea  of  record  was 
a  defect  of  record  covered,  by  section  5115, 
supra,  and  secondly,  that  the  conduct  of  the 
defendant  amounted  to  a  waiver  of  the  form- 
al plea,  and  the  entry  thereof.  We  note  this, 
because  in  the  case  at  bar,  it  cannot  be  said 
that  the  defendant  by  his  conduct  waived 
anything.  It  will  not  do  in  this  case  to 
bottom  the  decision  upon  '  the  doctrine  of 
waiver,  which  was  a  potential  feature  in  the 
O'Kelley  case.  I  therefore  concur  for  the 
reason  stated  at  the  outset.  Bond,  J.,  con- 
curs in  these  views. 
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NOTE. 

The  reported  case  holds  that  under  a  stat- 
ute prohibiting  only  the  service  of  process 
on  a  holiday,  such  a  day  does  not  become  dies 
non  juridicus  and  judgm<At  in  a  criminal 
case  may  be  entered  thereon.  The  cases  dis- 
cussing the  validity  of  an  official  or  judicial 
act  performed  on  a  holiday  are  reviewed  in 
the  note  to  St.  Paul  v.  Robinson,  reported 
ante,  this  volume,  at  page  845. 
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Intoxicating     Idqnors     —     Action     for 
Penalty  —  Nature  of  Froceedins* 

Section  4191,  Comp.  Laws  1909,  provides 
as  the  punishment  of  one  who  uses  or  permits 
his  premises  to  be  used  for  violating  the 
prohibition  law  both  fine  and  imprisonment 
and  a  penalty.     Held: 

(a)  That  the  proceeding  to  recover  the 
penalty  is  the  punishment  of  an  offense. 

(b)  That  while  this  proceeding  punishes 
an  oflTense,  it  at  the  same  time  is  in*the  na- 
ture of  a  civil  action  and  is  governed  by  the 
rules  of  procedure  applicable  to  civil  instead 
of  criminal  cases. 

rSee  note  at  end  of  this  case.] 

Criminal    I«aw    —    Defenses    —   Former 
Jeopardy. 

A  defendant,  sued  for  the  penalty  provided 
by  section  4191,  Ck)mp.  Laws  1909,  for  unlaw- 
fully permitting  his  premises  to  be  used  in 
violation  of  the  prohibition  law,  may  plead 
that  the  statute  is  invalid  because  in  conflict 
with  the  former  jeopardy  section  of  the  Con- 
stitution, although  he  has  not  been  previously 
prosecuted  for  the  crime  pronounced  by  the 
statute. 

Same. 

The  terms  "jeopardy  of  life  and  liberty  for 
the  same  offense,"  "jeopardy  of  life  or  limb," 
"jeopardy  for  the  same  offense,"  "twice  in 
jeopardy  of  punishment;"  and  other  similar 
provisions  used  in  the  various  Constitutions, 
are  to  be  construed  as  meaning  substantially 
the  same  thing. . 

Action  for  Fenalty  as  Jeopardy. 

Article  2,  §  21,  of  the  Constitution  (Wil- 
liams' Ann.  Const.  Okla.  sec.  29),  which  pro- 
vides, "Nor  shall  any  person  be  twice  put  in 
jeopardy  of  life  and  liberty  for  the  same 
offense,"  is  not  intended  to  apply  to  a  civil 
proceeding    which    affects    merely    property 


rights,   even   though    such   proceeding   is   in 
part  a  punishment  of  an  offense. 

Oonstitntional  Iiaw  »  Prer^Aiptlon  of 
Validity. 

An  act  of  the  legislature  will  not  be  de- 
clared unconstitutional  unless  its  conflict 
wit!)  the  Constitution  is  clear  and  certain. 

[See  6  R.  C.  L.  tit.  Constitutional  Lww,  p. 
70.] 

Criminal    Iai^   —   Former   Jeopardy   — 
Fenal  Action. 

Section  4191,  Comp.  Laws  1909,  imposing 
as  the  penalty  for  the  offense  there  described, 
a  penalty  to  be  recovered  at  the  suit  of  the 
state,  and  a  fine  and  imprisonment  to  be  ad- 
ministered in  a  criminal  prosecution,  is  not 
in  conflict  with  article  2,  §  21,  of  the  Con- 
stitution, which  provides,  "Nor  shall  any  per- 
son be  twice  put  in  jeopardy  of  life  and  liber- 
ty for  the  same  offense." 

Intojcioatine     Liqnors     —     Offenses     — 
Fnnislin&ent. 

The  fact  that  the  Constitution  prescribes 
the  punishment  for  the  sale  of  intoxicating 
liquors  does  not  prevent  the  legislature  from 
imposing  other  and  different  or  greater  pun- 
ishment for  using  or  permitting  one's  prem- 
ises to  be  used  for  the  sale  of  intoxicating 
liquors,  as  the  two  offenses  are  separate  and 
distinct  and  require  different  proof  to  sup- 
port them. 

( Syllabus  by  court. ) 

Error  to  District  Court,  Oklahoma  county : 
LooFBOUBBOw,  Judge. 

Action  to  recover  penalty.  Fred  S.  Cald- 
well, relator,  and  D.  C.  Stout,  defendant. 
Judgment  for  plaintiff.  Defendant  brin^ 
error.  Tlie  facts  are  stated  in  the  opinion. 
Affibmed. 

KistleTy  Mc Adams  d  Haskell  for  plaintiff 
in  error. 

Chas.  West  and  Jos.  L.  Hull  for  defend- 
ant in  error. 

[746]  Ames,  C. — On  the  petition  for  re- 
hearing our  attention  was  first  called  to  the 
contention  that  section  4191,  Comp.  Laws 
909,  is  in  conflict  with  article  2,  sec.  21  (Wil- 
liams' Ann.  Const.  Okla.  sec.  29)  of  the  Con- 
stitution, prohibiting  twice  placing  any  per- 
son in  jeopardy  for  the  same  offense,  and  we 
granted  the  petition  in  order  that  this  po- 
sition might  be  fully  examined.  We  have 
been  assisted  in  this  examination  bv  careful 
briefs  and  oral  argument,  and  have  jriven 
the  subject  a  painstaking  investigation,  hav- 
iner  carefullv  examined  the  authorifies  cited 
by  counsel  and  many  others  disclosed  by  our 
own  researches.     Section  4191  is  as  follows: 

"It  shall  be  unlawful  for  the  owner  or  own- 
ers of  any  real  estate,  building,  structure,  or 
room  to  use,  rent,  lease,  or  permit  the  same 
to  be  used  for  the  purpose  of  violating  any 
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provision  of  this  act.  Any  person  who  shall 
willfully  violate  the  provisions  of  this  section 
shall  be  giiilty  of  a  misdemeanor,  and  in  ad- 
dition thereto  shall  be  liable  to  a  penalty  of 
not  loss  than  one  hundred  dollars,  nor  more 
than  one  thousand  dollars  for  each  offense, 
to  be  recovered  at  the  suit  of  the  state.  The 
penalty  so  recovered  shall  become  a  lien  on 
the  property  and  premises  so  used,  leased  or 
rented  in  violation  of  this  act  from  and  after 
the  date  of  the  filing  of  the  suit  to  recover 
such  penalty,  and  the  filing  of  a  notice  of  the 
pendency  of  such  suit  with  the  register  of 
deeds  of  the  county  wherein  said  property  is 
located,  and  upon  final  judgment  said  proper- 
ty may  be  sold  as  upon  execution  to  satisfy 
the  same,  together  with  costs  of  suit;  pro- 
vided, however,  that  such  lien  shall  not  at- 
tach to  property  under  the  control  of  any  re- 
ceiver, trustee,  guardian  or  adniinistrator ; 
but  in  such  case  the  receiver,  trustee,  guar- 
dian or  administrator  shall  be  liable,  on  his 
official  bond,  for  the  penalty  so  incurred,  and 
In  addition  thereto  shall  be  guilty  of  a  mis- 
demeanor. Each  day  such  property  is  so 
used,  leased  or  rented  for  any  such  unlawful 
purpose  shall  constitute  a  separate  offense, 
and  the  penalty  herein  prescribed  [747]  shall 
be  recovered  for  each  and  every  such  day. 
All  leases  between  landlords  and  tenants  tra- 
der which  any  tenant  shall  use  the  leased 
premises  for  the  purpose  of  violating  any 
provision  of  this  act,  shall  be  wholly  null 
and  void,  and  the  landlord  may  recover  pos- 
session thereof  as  in  forcible  entry  and  de- 
tainer." 

The  offense  charged  against  the  defendant 
under  this  statute  is  using  his  premises  for 
the  purpose  of  selling  and  othorwise  illegally 
furnishing  spirituous,  vinous,  fermented,  and 
malt  liquors,  and  permitting  his  premises  to 
be  used  for  such  purposes.  It  will  be  noticed 
that  any  person  who  willfully  violates  the 
provisions  of  this  section  is  guilty  of  a  mis- 
demeanor, and  in  addition  thereto  is  liable 
to  a  penalty  of  not  less  than  $100  nor  more 
than  $1,000  for  each  day  during  which  the 
property  is  so  used.  The  punishment  for  the 
misdemeanor  is  a  fine  of  not  less  than  $50, 
nor  more  than  $500,  and  imprisonment  not 
less  than  30  days,  nor  more  than  six  months. 
Section  4206,  Comp.  Laws  1909.  The  punish- 
ment therefore,  for  a  violation  of  the  section 
involved,  is  fine  and  imprisonment  and  pen- 
alty. It  will  be  observed  that  the  statute 
uses  the  expression,  "and  in  addition  there- 
to," so  that  the  punishments  are  concurrent, 
and  not  severable,  and  if  one  can  be  imposed 
all  must  be  imposed.  Tlie  punishment  for  the 
misdemeanor  is  administered  in  a  criminal 
prosecution,  while  the  penalty  is  collected  in 
a  suit  brought  by  the  state.  Both  sides  agree 
that  it  requires  two  proceedings  to  complete 
this  punishment,  one  criminal,  and  one  in  the 


nature  of  a  civil  action,  and  we  concur  in 
this  agreement;  so  that  the  question  pre- 
sented is  whether  or  not,  for  the  punishment 
of  a  crime,  a  man  may  be  twice  tried.  It  will 
also  be  observed  that  this  statute  imposes 
both  punishments  for  the  same  offense.  It 
is  not  a  case  of  the  same  acts  constituting 
different  offenses,  or  offenses  against  differ- 
ent governments.  The  constitutional  provi- 
sion referred  to  is  as  follows  (article  2,  sec. 
21,  of  the  Constitution;  Williams*  Ann. 
Const.  Okla.  sec.  29 ) : 

"No  person  shall  be  compelled  to  give  evi- 
dence which  will  tend  to  incriminate  him, 
except  as  in  this  Constitution  specifically 
provided;  nor  shall  any  person,  after  having 
been  once  acquitted  by  a  jury,  be  again  put 
in  jeopardy  of  life  or  liberty  for  that  of 
[748]  which  he  has  been  acquitted.  Nor  shall 
any  person  be  twice  put  in  jeopardy  of  life 
and  liberty  for  the  same  offense." 

First.  This  proceeding  to  recover  the  pen- 
alty is  the  punishment  of  an  offense,  or  at 
least  a  part  of  it. 

On  this  point  the  opinion  of  this  court  in 
Chicago,  etc.  R.  Co.  v.  Territory,  26  Okla.  238, 
105  Pac.  677,  is  conclusive.  That  was  a  pro- 
ceeding in  the  nature  of  a  civil  action,  insti- 
tuted against  the  railroad  to  recover  the 
statutory  penalty  for  accepting  and  receiving 
quail  for  the  purpose  of  transportation.  The 
quail  were  received  in  Blaine  county  and 
transported  through  Garfield  county,  where 
the  suit  was  brought.  The  organic  act  of 
Oklahoma  Territory  provided  that  "all  of- 
fenses committed  in  said  territory,  if  commit- 
ted within  any  organized  county,  shall  be  pros- 
ecuted and  tried  within  said  county,"  and  it 
was  argued  by  the  railway  company  that  the 
suit  should  have  been  brought  in  Blaine  coun- 
ty, as  it  was  the  prosecution  of  an  offense, 
although  it  was  in  the  form  of  a  civil  action. 
This  position  was  upheld  by  the  court  upon 
the  authority  of  U.  S.  v.  Chouteau,  102  U.  S. 
603,  26  U.  S.  (L.  ed.)  246;  Huntington  v. 
Attrill,  146  U.  S,  657,  13  S.  C.  224,  36  U.  S. 
(L.  ed.)  1123;  Atchison,  etc.  R.  Co.  v.  State, 
22  Kan   1. 

Second.  While  this  is  a  proceeding  to  pun- 
ish an  offense,  at  the  same  time  it  possesses 
many  of  the  attributes  of  a  civil  action. 

Its  ultimate  object  is  the  recovery  of  a 
money  judgment,  and  it  cannot  at  any  time 
result  in  depriving  the  defendant  of  life  or 
liberty,  but  merely  of  property.  It  is  gov- 
erned by  the  rules  of  procedure  in  civil  in- 
stead of  criminal  cases,  and  would  not  require 
evidence  beyond  a  reasonable  doubt  to  sup- 
port it,  or  a  unanimous  verdict,  or  the  other 
peculiar  classes  of  protection  which  are 
thrown  around  those  whose  life  or  libertv  is 
at  stake.  In  re  Seagraves,  4  Okla.  422,  48 
Pac.  272,  held  that  an  action  to  recover  a 
penalty    for    intruding    within    the    Indian 
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country  cannot  be  enforced  by  a  criminal  pro- 
ceeding. This  subject  has  recently  received 
a  careful  consideration  in  Hepner  v.  U.  S.  213 
U.  S.  103,  29  S.  C.  474,  53  U.  S.  (L.  ed.)  720, 
27  L.R.A.(N.S.)  739,  16  Ann.  Cas.  960,  which 
was  an  action  to  recover  the  penalty  [7491 
prescribed  by  statute  for  inducing  an  alien 
to  migrate  to  the  United  States  for  the  pur- 
pose of  performing  labor  there.  The  United 
States  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit  certified  the  question  to  the  Su- 
preme Court  to  determine  whether  or  not  in 
an  action  to  recover  this  penalty,  where  the 
evidence  was  suflicient,  the  court  should  in- 
struct the  jury  to  return  a  verdict  for  tlxe 
United  States,  and  the  court  held  that  the 
action  to  recover  the  penalty  was  not  so  far 
criminal  In  its  nature  as  to  prevent  the  di- 
rection of  a  verdict  for  the  government,  cit- 
ing in  support  of  its  conclusion  StockwcU  v. 
U.  S.  13  Wall.  531,  20  U.  S.  (L.  ed.)  491; 
Jacobs  v.  U.  S.  1  Brock.  620,  13  Fed.  Cas.  No. 
7,157 ;  Stearns  v.  U.  S.  2  Paine  300,  22  Fed. 
Cas.  No.  13,341;  U.  S.  v.  Mundell,  1  Hughea 
415,  6  Call  246,  27  Fed.  Cas.  No.  15,834;  U. 
S.  V.  Younger  92  Fed.  672;  U.  S.  v.  Balti- 
more, etc.  R.  Co.  86  C.  C.  A.  223,  159  Fed. 
33;  Hawlowetz  v.  Kass,  23  Blatchf.  395,  25 
Fed.  765;  U.  S.  v.  Zucker,  161  U.  S.  475,  16 
S.  C.  641,  40  U.  S.  (L.  ed.)  777.  The  cases 
of  Boyd  V.  U.  S.  116  U.  S.  616,  6  S.  C'  524, 
29  U.  S.  (L.  ed.)  746,  and  Lees  v.  U.  S.  150 
U.  S.  476,  14  S.  C.  163,  37  U.  S.  (L.  ed.)  1150, 
are  cited  and  limited  in  their  application  to 
the  exact  point  there  decided,  namely,  that 
such  an  action  was  so  far  criminal  in  its 
nature  as  to  prevent  the  defendant  from  be- 
ing compelled  to  testify  against  himself. 

The  Zucker  case,  161  U.  S.  475,  16  S.  C. 
641,  40  U.  S.  (L.  ed.)  777,  was  a  suit  to  re- 
cover the  value  of  merchandise  alleged  to 
have  been  forfeited  to  the  United  States  un- 
der the  Act  of  June  10,  1890,  c.  407,  sec.  9, 
26  St.  at  L.  131  (U.  S.  Comp.  St.  1901,  p. 
1895),  which  provided  for  the  forfeiture  of 
the  merchandise  and  punishment  by  fine  or 
imprisonment.  This  act,  therefore,  is  quite 
closely  related  to  the  one  under  review,  be- 
cause both  involve  the  penalty  plus  criminal 
punishment.  It  was  held  that  depositions 
could  be  used  over  the  objections  of  the  de- 
fendants, notwithstanding  the  sixth  amend- 
ment, which  would  have  entitled  the  defend- 
ants to  have  been  confronted  in  court  with 
witnesses  against  them,  if  the  case  had  been 
criminal. 

In  an  extensive  note  in  connection  with  the 
report  of  the  Hepner  case,  27  L.R.A.(N.S.) 
739,  the  annotator,  at  page  743,  says: 

[750]  "In  examining  the  cases  collected  in 
this  note,  it  will  be  observed  that  those  hold- 
ing the  action  to  be  civil  in  nature  rather 
than  criminal — whether  the  oflfensf;  is  public 
or    private — largely    preponderate,    and    this 


would  seem  to  be  the  better  rule.    The  excep- 
tions to  the  ordinary  rules  of  procedure  in 
favor  of  the  accused  on  trial  for  a  crime  are 
believed  to  have  arisen  because -of  the  fact 
that  the  defendant's  life  or  liberty  was  at 
stake.    So  sacred  was  his  individual  right  to 
life  and  liberty  held  that  it  gave  rise  to  the 
maximum  of  the  English  law  that  it  is  bet- 
ter that  ten  guilty  persons  escape  than  one 
innocent  suffer.     Possibly  some  of  the  rules 
of  criminal  procedure  also  arose  because,  at 
common  law,  the  accused,  singularly  enoug^h, 
was  not  allowed  counsel.    But  it  can  scarce- 
ly be  doubted  that  the  rules  formulated  to 
shield  the  one  innocent  person,  although  ten 
guilty  ones  might  thereby  go  free,  would  not 
have  been  adopted  had  the  only  inconvenience 
suffered  by  a  person  convicted  of  crime  been  a 
pecuniary  loss.    The  ancient  pains  and  penal- 
ties for  criminal  acts  were  severe  in  the  ex- 
treme, and  might  well  justify  a  merciful  pro- 
cedure, whereas,  had  the  penalty  been  a  mere 
loss  of  property,  it  would  hardly  have  called 
for  a  procedure  different  from  that  provided 
where  the  penalty  would  be  a  loss  of  property 
for  any  other  wrong.    Nor  will  the  fact  that 
a  person's  character  is  involved  in  a  charge 
of  violating  a  penal  statute  furnish  a  suffi- 
cient justification   for   a  resort  to  criminal 
trial  rules;  for  is  not  a  defendant's  character 
as  much  involved  in  a  civil  action  for  dam- 
ages for  assault  and  battery  as  in  a  criminal 
prosecution  for  the  same  offense?     It  would 
seem,  therefore,  that  no  sufficient  reason  has 
been   shown   for   adopting  rules  of  criminal 
procedure  in  actions  to  recover  statutory  pen- 
alties.    The  penalty,  broadly  speaking,  is  a 
pecuniary  one,  the  same  as  it  is  in  any  pri- 
vate action  between   individuals,  and   is   no 
more  a  punishment — except,  perhaps,  in  de- 
gree— so  far  as  it  bears  upon  the  individual 
punished,  than  is  the  pecuniary  loss  imposed 
for  any  other  wrong.    The  sum  of  money  re- 
covered may  go  to  an  individual,  ab  compen- 
sation for  an   injury,  or   it  may  go  to   the 
state,  as  a  penalty  for  a  public  offense;   but 
the  result  is  the  same  to  the  defendant — the 
loss  of  property  to  the  extent  of  the  penalty. 
If  a  preponderance  of  evidence  is  enough  to 
establish  the  wrong  in  one  case,  it  ought  to 
be  sufficient  to  prove  the  offense  in  the  other. 
There   would   appear   to  be  no  more  reason 
why  a  defendant  in  an  action  to  recover  a 
statutory  penalty  should  be  entitled  to  the 
privileges  of  one  accused  of  crime  than  would 
be  the  defendant  in   an   action   for  damagfes 
for  a  negligent  killing,  because  the  negligence 
amounted  to  manslaughter.     That  the  action 
for  a  statutory  penalty  [7511  is  civil  in  na- 
ture has  the  support  of  a  large  majority  of 
the   cases    in    which   the    question    has    been 
squarely  presented." 

Tliird.  Having   now   determined   that   this 
proceeding,  while  designed  to  punish  an  of- 
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fense,  has  for  its  object  a  mere  money  recov- 
ery, and  is  governed  by  the  rules  of  procedure 
affecting  civil  cases,  we  now  reach  the  inquiry 
whether  or  not  the  effect  of  the  statute  is  to 
twice  put  the  defendant  in  jeopardy  of  life 
and  liberty  for  the  same  offense. 

At  the  threshold  of  this  inquiry,  we  are 
met  with  the  objection  that  the  defendant  is 
not  in  position  to  plead  former  jeopardy,  be- 
cause it  does  not  appear  that  he  has  ever 
been  prosecuted  criminally,  and  that  there- 
fore there  has  been  no  previous  jeopardy  to 
plead.  In  support  of  this  position  our  at- 
tention is  called  to  the  case  of  Shevlin-Car- 
penter  Co.  v.  Minnesota,  218  U.  S.  67,  30  S. 
C.  663,  54  U.  S.  (L.  ed.)  930,  where  it  is 
said: 

**Replying  to  the  contention  that  to  sus- 
tain this  action  would  subject  plaintiffs  in 
error  to  the  jeopardy  of  a  second  punishment, 
the  court  said  that  plaintiffs  in  error  were 
'probably  a  little  premature  in  raising  the 
point.'  And  further  said,  'It  might  come 
with  some  force  if  presented  in  a  criminal 
prosecution  after  recovery  in  a  civil  action.' 
In  this  we  concur.  In  other  words,  plaintiffs 
in  error  cannot  base  a  defense  upon  an  anti- 
cipation of  what  may  never  occur.  To  permit 
this  would  discharge  them  from  all  liability, 
for  the  defense,  if  good  at  all,  w^ould  be  good 
against  whatever  action  might  be  brought. 
Necessarily  there  must  be  a  first  jeopardy 
before  there  can  be  a  second,  and  only  when 
a  second  is  sought  is  the  constitutional  im- 
munity from  double  punishment  threatened 
to  be  taken  away.  An  occasion  for  the  de- 
fense of  double  jeopardy  may  occur  if  the 
state  of  Minnesota  should  proceed  criminally 
against  plaintiffs  in  error.  We  do  not  mean 
to  say,  however,  that  it  will  be  justified.  We 
do  not  mean  to  say  that  thr  state  law  sub- 
jects an  offender  against  its  provisions  to  a 
double  jeopardy.** 

This  argument,  however,  does  not  impress 
us  as  conclusive,  and,  as  it  was  not  the  decid- 
ing point  in  that  case,  we  do  not  believe  it  is 
the  expression  of  the  matured  opinion  of  that 
court.  It  will  be  remembered  that  this  is  a 
suit  to  recover  a  statutory  penalty.  The  pen- 
alty is  prescribed  by  the  statute  and  can  be 
recovered  only  by  virtue  of  the  statute.  If 
the  statute  is  invalid,  then  no  penalty  can  be 
recovered.  If  the  statute  is  valid,  [752]  then 
the  penalty  can  be  recovered,  and  the  fine  and 
imprisonment  not  only  can,  but  must,  be  im- 
posed. So  that  the  question  is  not  whether 
there  has  been  an  actual  former  jeopardy, 
but  whether  there  is  a  valid  statute  upon 
which  this  action  can  be  maintained.  If  the 
Rtatute  is  in  conflict  with  the  Constitution, 
it  is  invalid.  It  does  not  exist.  It  is  as  if 
it  were  not,  and  therefore  no  action  can  be 
maintained  under  it.  While,  if  it  is  valid, 
both  actions  must  be  maintained.     The  fail- 


ure of  the  public  officers  to  discharge  a  duty 
which  the  statute  imposes  upon  them  cannot 
improve  the  statute— cannot  give  life  to  that 
which  is  dead.  The  statute  must,  of  course, 
be  tested  by  its  own  requirements,  and  not 
by  what  public  officials  have  done  in  the  past. 
Board  of  Education  v.  Aldredge,  13  Okla.  205, 
73  Pac.  1104;  Fisher  v.  McGirr,  1  Gray 
(Mass.)  1,  61  Am.  Dec.  381;  Henderson  v. 
Atlantic  City,  64  N.  J.  Eq.  583,  54  Atl.  533; 
State  V.  Stark  County,  14  N.  D.  369,  103  N. 
W.  913;  Dexter  v.  Boston,  176  Mass.  247,  57 
N.  E.  379,  79  Am.  St.  Rep.  306. 

We  therefore  proceed  to  an  examination  of 
the  statute,  to  ascertain  whether  it  is  in 
conflict  with  the  former  jeopardy  provision 
of  our  Constitution.  The  particular  language 
which  is  relied  upon  as  destroying  the  stat- 
ute reads  as  follows: 

"Nor  shall  any  person  be  twice  put  in  jeop- 
ardy of  life  and  liberty  for  the  same  offense.** 

When  our  Constitution  was  adopted,  sim- 
ilar provisions  had  been  in  the  Constitutions 
of  the  United  States  and  of  the  other  states 
for  many  generations,  and  various  phrases 
are  used  to  express  the  same  idea.  The  Con- 
stitution of  the  United  States  provides: 

'**Nor  shall  any  person  be  subject  for  the 
same  offense  to  be  twice  put  in  jeopardy  of 
life  or  limb.*'      (Fifth  Amendment.) 

Other  Constitutions  using  the  expression, 
''life  or  limb,"  are  Alabama  (the  same  lan- 
guage being  found  in  its  Constitutions  of 
]S19,  art.  1,  sec.  13;  1865,  art.  1,  sec.  10; 
1868,  art.  1,  sec.  11 ;  1875,  art.  1,  sec.  10 ;  and 
1901,  art.  1,  sec.  10)  ;  Delaware  (article  1, 
sec.  8,  Const.  1792,  the  same  language  being 
in  its  Constitutions  of  1831  and  1897)  ;  Ken- 
tucky (Constitutions  1792,  art.  12,  sec.  12; 
3799,  art  10,  sec.  12;  1850,  art.  13,  sec.  [753] 
14;  and  1890,  sec.  12);  Maine  (Dec.  of 
Rights,  sec.  8,  Const.  1819)  ;  Pennsylvania 
(article  1,  sec.  10,  Const.  1873,  and  same  in 
Consts.  1838  and  1790,  art.  9,  sec.  10)  ;  Ten- 
nessee (article  1,  sec.  10,  Const.  1870,  same 
in  Consts.  1834  and  1796).  The  following 
states  use  the  expression,  "life  or  liberty:** 
Georgia  (article  1,  sec.  8,  Const.  1877,  and 
same  in  Consts.  1868  and  1865,  art.  1,  sec. 
9)  ;  South  Carolina  (article  1,  sec.  17,  Const. 
1895).  The  following  states  use  the  expres- 
sion, "twice  put  in  jeopardy  for  the  same 
offense:"  California  (article  1,  sec.  13, 
Const.  1879,  and  same  in  Const.  1849,  art.  1, 
sec.  8) ;  Colorado  (article  2,  sec.  18,  Const. 
1876)  ;  Idaho  (article  1,  sec.  13,  Const. 
1889)  ;  Indiana  (article  1,  sec.  14,  Const. 
!1851,  and  same  in  Const.  1816,  art.  1,  sec. 
13)  ;  Montana  (article  3,  sec.  18,  Const. 
1889)  ;  N'evada  (article  1,  sec.  8,  Const. 
1864)  ;  North  Dakota  (article  1,  sec.  13, 
Const.  1889)  ;  Ohio  (article  1,  sec.  10,  Const. 
1851,  same  in  Const.  1802,  art.  8,  »ec.  11); 
Oregon    (article    1,    sec.    12,    Const.    1857); 
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South  Dakota  (article  6,  sec.  9^  Const.  1889) ; 
Utah  (article  1,  sec.  12,  Const.  1895);  Vir- 
ginia (article  1,  sec.  8,  Const.  1902)  ;  Wash- 
ington (article  1,  sec.  9,  Const.  1889)  ;  Wy- 
oming (article  1,  sec.  11,  Const.  1889). 

Michigan  ( article  1,  sec.  12,  Const.  1835 ) ; 
Minnesota  (article  1,  sec.  7,  Const.  1857), 
and  Wisconsin  (article  1,  sec.  8,  Const.  1848) 
U5e  the  expression,  "twice  in  jeopardy  of  pun- 
ishment." New  Hampshire,  in  its  Constitu- 
tions of  1874  (article  1,  sec.  16),  1892  (part 
1,  art.  16),  and  1902,  uses  tlie  expression, 
*'tried  after  an  acquittal  for  the  same  crime 
or  offense,"  and  New  Jersey  has  substantially 
the  same  provision  (article  1,  sec  10,  Const. 
1844).  Arkansas  first  used  the  expression, 
**life  or  limb,"  and  changed  to,  "life  or  liber- 
ty," in  1868  (article  1,  sec.  9;  Const.  1864, 
art.  2,  sec.  12;  Const.  1874,  art.  2,  sec.  8)  ; 
Illinois  in  1818,  used  the  term,  "life  or  limb" 
(article  8,  sec.  11),  and  in  1870  changed  to, 
"jeopardy  for  the  same  offense"  (article  2, 
sec.  10,  Const.  1870).  Iowa's  provision  is 
substantially  the  same  as  that  of  New  Hamp- 
shire (article  1,  sec.  12,  Const.  1857  and 
1846).  In  1855  Kansas  used  the  expression, 
"jeopardy  for  the  same  offense"  (article  1, 
sec.  10,  Const.  1855).  In  1857  it  changed  to, 
"jeopardy  of  life,  limb  or  liberty"  [754]  (sec- 
tion 10,  Bill  of  Rights,  Const.  1857).  While 
in  1859  it  returned  to  the  expression,  "jeop- 
ardy for  the  same  offense"  (article  1,  sec.  10, 
Const.  1359).  In  1868  Louisiana  had  the  ex- 
pression, "for  the  same  offense"  (article  6, 
tit.  1,  Const.  1868).  A^Tiile  in  1879  it 
changed  to  "jeopardy  of  life  or  liberty  for 
the  same  offense,"  and  this  was  followed  in 
1879  (article  9,  Bill  of  Rights).  In  1817,  in 
Mississippi,  the  expression,  "life  or  limb," 
was  used  (article  1,  sec.  13,  Const.  1817), 
while  in  1868  it  was  changed  to,  "jeopardy 
for  the  same  offense"  (article  1,  sec.  5),  and 
this  was  followed  in  1890  (article  3,  sec.  22). 
In  1820  Missouri  used  the  term,  "life  or 
limb"  (article  13,  sec.  10),  while  it  changed 
to,  "life  or  liberty,"  in  1865  (article  1,  sec. 
19),  and  followed  this  in  1875  (article  2,  sec. 
23).  Nebraska  started,  in  1866,  with  the  ex- 
pression, "jeopardy  of  punishment"  (article  1, 
sec.  8),  and  changed  it  in  1875  to,  "twice 
put  in  jeopardy  for  the  same  offense"  (ar- 
ticle 1,  sec.  12).  In  1821  New  York  used  the 
term,  "life  or  limb"  (article  7,  sec.  7),  and 
changed  in  1846  to,  "jeopardy  for  the  same 
offense"  (article  1,  sec.  3,  which  it  followed 
in  1894  (article  1,  sec.  6).  In  1842  Rhode 
Island  used  the  term,  "after  an  acquittal,  be 
tried  for  the  same  offense"  (article  1,  sec.  7), 
while  in  18^8  it  changed  it  to,  "jeopardy  of 
his  life  or  liberty"  (article  1,  sec.  18).  In 
1836  Texas  used  the  term,  "jeopardy  of  life 
or  limbs"  (section  9,  Bill  of  Rights),  which 
it  subsequently  changed  to,  "jeopardy  of  life 
or  liberty"   (article  1,  sec.  14,  Const.  1876). 


West  Virginia  started  with,  "jeopardy  for 
the  same  offense"  (article  2,  sec.  2,  Const 
1861),  which  it  subsequently  changed  to, 
"jeopardy  of  life  or  liberty  for  the  same  of- 
fense" (article  3,  sec.  5,  Const.  1872).  Con- 
necticut does  not  seem  to  have  any  constitu- 
tional expression  on  the  subject,  although  it 
is  treated  in  that  state  as  a  fundamental 
principle  of  the  common  law  that  no  person 
shall  be  subject  for  the  same  offense  to  be 
twice  put  in  jeopardy.  State  v.  Lee,  69  Conn. 
265,  30  Atl.  1110,  27  L.R.A.  498,  48  Am.  St 
Rep.  202. 

These  various  constitutional  provisions  ap- 
parently are  treated  by  the  courts  as  mean- 
ing the  same  thing;  the  difference  in  phrase- 
ology not  being  discussed  in  the  cases  whicli 
we  have  examined.  Indeed,  it  is  assumed  by 
the  Supreme  Court  of  the  United  States, 
[755]  in  the  case  of  Trono  v.  U.  S.  199  U.  S. 
521,  26  S.  C.  121,  50  U.  S.  (L.  ed.)  292,  4 
Ann.  Cas.  773,  that  the  term,  "life  or  limb," 
in  the  Constitution  of  the  United  States,  hai 
the  same  meaning  as,  "no  person  for  the  samf 
offense  shall  be  twice  put  in  jeopardy  of  pun- 
ishment," in  the  Act  of  July  1,  1902,  c.  1369, 
32  St.  at  L.  691,  providing  for  the  rights  of 
persons  accused  of  crime  in  the  Philippine 
Islands,  and,  "jeopardy  for  the  same  offense," 
in  the  New  York  Constitution.  Dissenting 
opinions  were  filed  in  this  case  by  Mr.  Justice 
Harlan  and  Mr.  Justice  McKenna,  and  in 
neither  of  them  is  a  distinction  drawn  be- 
tween the  phrases.  The  case  of  Kepner  v. 
U.  S.  196  U.  S.  100,  24  S.  C.  797,  49  U.  S, 
(L.  ed.)  114,  1  Ann.  Cas.  655,  in  which  dis- 
senting opinions  were  filed  by  Mr.  Justice 
Holmes  and  by  Mr.  Justice  Brown,  further 
emphasizes  the  fact  that  that  court  treats  as 
identical  these  various  constitutional  phrases. 
We  therefore  conclude  that  no  particular  sig- 
nificance is  to  be  given  to  the  term,  "life  or 
liberty,"  in  our  Constitution,  but  that  it  has 
substantially  the  same  meaning  as  the  va- 
rious other  forms  of  expression  which  are 
contained  in  other  Constitutions  and  Bills  of 
Rights. 

In  the  early  English  law,  it  was  a  very 
usual  form  of  punishment  to  take  the  limb  of 
a  defendant  and  it  is  doubtless  this  fact  that 
caused  the  early  expression,  "life  or  limb.'* 
Sir  James  Fitzjames  Stephen,  in  speaking 
of  early  English  punishments,  says  (History 
of  the  Criminal  Law  of  England,  vol.  1,  pp. 
58,  59 )  : 

"The  punishment  upon  a  second  conviction 
for  nearly  every  offense  was  death  or  mutila- 
tion. In  Ethelred's  laws  it  is  said  of  the  ac- 
cused when  ultimately  convicted,  'Let  liini  \*e 
smitten  so  that  his  neck  break.'  The  laws  of 
Cnut  lay  down  the  principles  on  which  pun- 
ishment should  be  administered,  and  also  reg- 
ulate the  practice  of  the  eourt.  The  prin- 
ciple is  thus  stated:     'Though  any  one  sin. 
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and  deeply  fordo  himself,  let  the  correction 
be  regulated  so  that  it  be  becoming  before 
God  and  tolerable  before  the  world.  And 
let  him  who  has  power  of  judgment  very  ear- 
nestly bear  m  mind  what  he  himself  desires 
when  he  thus  says,  "et  dimitte  nobis  dehUa 
nostra  siout  et  nos  dimittimua."  And  we 
command  that  Christian  men  be  not  on  any 
a<^ount  for  altogether  too  litle  condemned 
to  death;  but  rather  let  the  gentle  punish- 
ments be  decreed  for  the  benefit  of  the  peo- 
ple: and  let  [756]  not  be  destroyed  for  little 
God's  handiwork,  and  his  own  purchase 
which  he  dearly  bought.*  The  practice  of  the 
courts  is  regulated  by  the  following  enact- 
ment: 'That  his  hands  be  cut  off,  or  his  feet, 
or  both,  according  as  the  deed  may  be.  And 
if  he  have  wrought  yet  greater  wrong,  then 
let  his  eyes  be  put  out,  and  his  nose,  and  his 
ears,  and  his  upper  lip  be  cut  oflT,  or  let  him 
be  scalped;  whichever  of  these  those  shall 
counsel  whose  duty  it  is  to  coimsel  thereup- 
on so  that  punishment  be  inflicted,  and  also 
the  soul  be  preserved.' " 

In  volume  2  of  Pollock  &  Maitland's  His- 
tory of  English  Law,  pp.  452,  453,  it  is  said: 

"When  punishment  came  it  was  severe. 
We  read  of  death  inflicted  by  hanging,  be- 
heading, burning,  drowning,  stoning,  precipi- 
tation from  rocks;  we  read  of  loss  of  ears, 
nose,  upper  lip,  hands  and  feet;  we  read  of 
castration  and  flogging  and  sale  into  slavery; 
but  the  most  gruesome  and  disgraceful  of 
these  torments  were  reserved  for  slaves.  Ger- 
manic law  is  found  of  'characteristic'  pun- 
ishments; it  likes  to  take  the  tongue  of  the 
false  accuser  and  the  perjurer's  right  hand. 
It  is  humorous;  it  knows  the  use  of  tar  and 
feathers.  But  the  worst  cruelties  belong  to 
the  politer  time." 

As  the  methods  of  punishment  grew  less 
cruel  with  the  development  of  civilization,  the 
deprivation  of  limb  was  abandoned;  but  the 
phrase  continued  to  live,  with  its  meaning 
modified  according  to  the  refinements  of  civil- 
ization, so  that,  in  broad  terms,  the  doctrine 
may  be  said  to  mean  that  no  man  who  has 
once  been  convicted  or  acquitted  of  an  offense 
shall  again  be  tried  or  punished  for  the  same 
ofTense,  and  the  question  for  our  considera- 
tion is  wliether  our  statute  which  provides 
a  penalty  to  be  recovered  in  an  action  by  the 
state,  and  fine  and  imprisonment  to  be  re- 
covered in  a  criminal  prosecution,  can  be  ad- 
ministered without  violating  this  fundamen- 
tal doctrine. 

It  is  impossible  to  trace  the  doctrine  to 
any  distinct  origin.  It  seems  to  have  been 
always  embedded  in  the  common  law  of  Eng- 
land, as  well  as  in  the  Roman  law,  and 
doubtless  in  every  other  system  of  jurisprud- 
<'nce,  and,  instead  of  having  a  specific  origin, 
it  simply  always  existed.  It  seems  to  us  to 
occupy  a  similar  position  in  the  criminal  law 


to  that  covered  by  the  doctrine  of  rea  judica- 
ta in  the  civil  law,  the  one  resting  on  the 
maxim,  "Nemo  [757]  debet  bis  vexari  pro 
una  et  eadem  causa'*  (Broom's  liCgal  Max- 
ims [8th  Ed.]  p.  327),  and  the  other  resting 
upon  the  maxim  "Nemo  debet  bis  puniri  pro 
uno  delicto^'  (Broom's  Legal  Maxims  [8th 
Ed.]  p.  348). 

Bearing  in  mind  that  the  maxim  has  al- 
ways been  recognized,  we  may  throw  some 
light  upon  its  meaning  by  an  examination  of 
the  punishment  for  crime  which  coexisted 
with  the  maxim  from  the  earliest  days  in 
England  until  1870,  and  the  effect  of  a  con- 
viction upon  the  defendant's  property  righta 
Broadly  stated,  the  effect  of  a  conviction  for 
felony  from  the  earliest  time  in  England 
was  a  forfeiture  of  all  of  the  defendant's 
property.  The  rule  is  stated  by  Stephen 
(volume  1,  Hist,  of  the  Criminal  Law  of  Eng. 
pp.  487,  488)   as  follows: 

"One  other  consequence  of  treason  and  fel- 
ony remains  to  be  noticed.  This  is  corrup- 
tion of  blood  and  forfeiture  of  property.  The  ' 
effect  of  corruption  of  blood  was  tliat  de- 
scent could  not  be  traced  tli rough  a  person 
whose  blood  was  corrupted.  Also  his  real 
property  escheated  to  the  lord  of  the  fee  or 
the  king.  The  personal  property  of  a  traitor 
or  felon  was  forfeited,  not  by  his  attainder, 
but  by  his  conviction.  These  incidents  of 
treason  and  felony  have  their  source  in  the 
feudal  theory  that  property,  especially  landed 
property,  was  held  of  a  superior  lord  upon 
the  condition  of  discharging  duties  attaching 
to  it,  and  was  forfeited  by  the  breach  of  those 
conditions.  Tliey  have  no  history  at  all,  but 
prevailed  from  the  earliest  time  till  the  year 
1870,  when  they  were  abolished  by  33  &  34 
Vic.  c.  23,  sec.  1,  except  in  the  case  'of  for- 
feiture consequent  upon  outlawry.' " 

The  theory  of  the  law  was  that  all  laud 
is  held  of  some  lord;  that  if  the  tenant  died 
without  heirs  the  lord  should  have  back 
again  that  which  he  gave  to  the  tenant;  that 
when  the  tenant  committed  certain  classes  of 
crime,  which  gradually  became  known  as  fel- 
onies, his  blood  was  corrupted,  the  bond  be- 
tween him  and  his  lord  was  broken,  he  for- 
feited the  property,  and,  his  blood  being  cor- 
rupt, his  heirs  could  not  take  through  it,  and 
the  doctrine  of  corruption  of  blood  continued 
in  England  until  the  Inheritance  Act  of  1834, 
which  modified  it,  and  it  was  abolished  in 
1870.  3  Holdsworth,  History  of  English  Law, 
pp.  61-64;  2  Pollock  &  Maitland's  History  of 
English  Law,  p.  466,  together  with  the  gen- 
eral discussion  of  the  subject  commencing  at 
page  448.  We  [758]  do  not  know  just  wlien 
this  practice  originated,  but  it  is  apparent 
from  chapter  32  of  Magna  Charta  that  it  was 
well  established  in  the  law  prior  to  that  time 
that  the  only  effect  of  Magna  Charta  upon 
the  forfeiture  was  to  regulate  the  division  of 


864 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


the  real  estate  as  between  the  king  and  the 
feudal   lord;   that  chapter  providing: 

*'VVe  will  not  retain  beyond  one  year  and 
one  day  the  lands  of  those  who  have  been 
convicted  of  felony,  and  the  lands  shall  there- 
after be  handed  over  to  the  lords  of  the  fiefs." 

An  excellant  historical  treatment  is  con- 
tained in  McKechnie's  Magna  Charta  discus- 
sing this  chapter,  at  pages  394—401.  There  is 
no  reference  in  Magna  Charta  to  the  subject 
of  former  jeopardy. 

We  have  therefore  two  principles  of  law 
standing  side  by  side  in  the  history  of  Eng- 
lish jurisprudence,  by  one  of  which  a  person 
accused  of  crime  is  entitled  to  the  plea  of 
former  jeopardy,  or,  as  it  was  more  usually 
expressed  in  England,  "autrefois  acquit,**  or 
"autrefois  convict"  and  the  other  that  the 
convicted  defendant  forfeited  his  entire  estate, 
both  real  and  personal,  because  of  the  con- 
viction. As  our  doctrine  is  the  doctrine  of 
the  common  law,  it  is  significant,  in  consider- 
ing the  question  before  us,  that  the  punish- 
'  ment  for  the  crime  in  the  English  law  was 
always  accompanied  by  the  destruction  of 
the  defendant's  real  estate  and  all  his  prop- 
erty, and  its  forfeiture  to  the  crown,  or  the 
feudal  lord,  and  this  is  a  very  persuasive  ar- 
gument that  the  doctrine  of  former  jeopardy 
has  never  had  any  relation  whatever  to  the 
protection  of  a  man's  property.  ITiis  posi- 
tion is  rendered  even  stronger  by  the  fact 
that  corruption  of  blood  and  forfeiture  of 
estate  were  abolished  by  constitutional  pro- 
visions (article  2,  sec.  15,  of  Oklahoma  Con- 
stitution, and  similar  provisions  in  the  Con- 
etitutions  of  other  states),  and  it  has  never 
been  thought  that  the  former  jeopardy  pro- 
vision had  the  effect  of  abolishing  these  inci- 
dents of  conviction  for  felony. 

Historically,  therefore,  and  on  principle, 
it  would  seem  that  this  doctrine  has  no  rela- 
tion to  a  deprivation  of  property,  but  only 
to  such  a  criminal  punishment  as  might  re- 
sult in  the  deprivation  of  life  or  liberty.  In 
other  words,  one  is  not  placed  [759]  in  "jeop- 
ardy" *by  a  proceeding  affecting  only  property 
rights.  Indeed,  it  seems  that  at  common  law, 
to  enforce  the  forfeiture  and  recover  the  prop- 
erty, a  second  action  might  be  necessary.  Sir 
Matthew  Hale,  in  his  Pleas  of  the  Crown 
(volume  1,  p.  242),  says: 

"The  king  at  common  law  and  by  virtue 
of  this  statute  was  entitled  to  a  right  of  en- 
try, where  the  party  was  in  merely  by  dis- 
seisin or  abatement,  but  not  to  a  right  of 
entry,  where  the  possessor  was  in  by  title; 
Init  at  this  day  by  virtue  of  the  statute  of 
33  H.  8,  above  mentioned  the  king  is  entitled 
to  a  right  of  entry  in  both  cases,  and  that 
without  office,  but  then  there  must  he  an  in- 
quisition or  seizure  to  bring  the  king  into 
the  actual  possession;  and  if  he  grant  it  over 
before  such  seizure,  the  grant  must  be  special. 


not  of  the  land  simply,  but  of  the  riglit  to 
the  land,  otherwise  neither  land  nor  the  right 
of  entrv  passeth;  it  is  so  adjudged  in  Dow- 
tie's  Case,  3  Coke  (Eng.)  loib."  (Italic* 
ours. ) 

And  again  at  page  363: 

'The  usage  was  always  upon  a  presentment 
of  homicide  before  the  coroner,  or  of  fliglit 
for  the  same,  or  upon  a  conviction  of  felony 
by  the  petit  jury,  or  the  finding  of  a  flight 
for  the  same,  to  charge  the  inquest  or  jury 
to  inquire  what  goods  and  chattels  he  hath, 
and  where  they  are,  and  thereupon  to  charge 
the  villata  where  such  goods  are  with  tlie 
goods  to  be  answerable  to  the  king.  Vide  3 
E.  3.  Corone  296,  &  Alibi,  vide  statute  31 
E.  3,  cap.  3.  But  tho  the  goods  of  an  offender 
be  not  forfeited  till  the  conviction  or  flight 
found  by  inquest,  yet  whether  they  may  be 
seised  upon  the  offense  committed,  hath  been 
controverted."      (Italics  ours.) 

See,  also,  his  history  of  the  Freeman  Sand* 
case,  at  page  250,  from  which  it  appears  that 
the  king's  attorney  preferred  an  information 
against  Sir  George  Sands,  to  have  a  convey- 
ance of  the  land  unto  the  king;  Sir  (xeor^t* 
in  that  case  holding  the  land  by  a  title  whieh 
he  claimed  superior  to  that  of  the  king  under 
the  forfeiture.  It  would  seem,  however,  from 
the  Act  of  7  and  8  of  George  IV,  c.  28,  sec. 
5,  which  provides  "that  where  any  person 
shall  be  indicted  for  treason  or  felony,  the 
jury  impaneled  to  try  such  person  shall  not 
be  charged  to  inquire  concerning  his  lands, 
tenements  or  goods,  nor  whether  he  fled  for 
such  treason  or  felony,"  that  the  custom  pri- 
or to  that  time  was  for  the  same  jury  which 
tried  the  indictment  to  inquire  concerning 
[760]  his  real  and  personal  property,  in  or- 
der that  forfeiture  might  be  accomplished.  4 
Blackstone's  Commentaries  (Lewis*  Ed.)  star 
p.  387,  and  note  37.  The  inference  from 
Blackfitone's  text  at  this  page  is  that,  if  th" 
jury  under  the  old  practice  did  not  inquire 
of  the  lands  and  chattels,  the  forfeiture  did 
not  take  place,  as  he  says: 

"But  the  jury  very  seldom  And  the  flight, 
forfeiture  being  looked  upon,  since  tlie  vast 
increase  of  personal  property  of  late  years, 
as  too  large  a  penalty  for  an  offense  to  which 
a  man  is  prompted  by  the  natural  love  of 
libcrtv." 

It  seems,  however,  from  the  cases  referred 
to  by  Sir  Matthew  Hale,  supra,  and  also  In 
re  Bateman,  15  L.  R.  Eq.  Cas.  (Eng.)  35o, 
and  In  re  Tyson,  1  Jur.  (Eng.)  281,  that  it 
was  customary  for  suit  to  be  brought  hy 
officers  of  the  crown  for  the  purpose  of  reach- 
ing property  forfeited  as  a  result  of  a  con- 
viction, and  subjecting  it  to  the  forfeiture. 

This  review  of  the  history  of  forfeiture, 
when  considered  in  connection  with  the  his- 
tory of  the  doctrine  of  former  jeopardy  and 
that  they  both  grew  tip  and  existed  side  by 
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aide  for  centuries,  presenU  two  persuasive 
reasons  supporting  tht  act  under  considera- 
tion. The  first  is  that,  notwithstanding  the 
doctrine  of  former  jeopard j,  for  centuries  a 
convict  of  felony  forfeited  all  his  property, 
real  and  personal.  The  second  is  that,  wher- 
ever it  was  necessary  to  perfect  the  forfeit- 
ure, a  civil  action  was  brought  to  recover 
the  property.  If  another  and  separate  pro- 
ceeding could  always  be  brought  to  collect  the 
penalty  which  then  followed  as  an  incident 
of  the  conviction — and  if  this  additional  ac- 
tion bore  no  relation  to  the  doctrine  of  former 
jeopardy — ^the  defendant  complains  that  he  is 
again  in  jeopardy  because  he  is  here  given 
another  chance  to  defend  his  property  rights. 

We  turn  now  to  an  examination  of  the 
American  cases.  There  are  hundreds  dealing 
with  applications  of  this  doctrine  which  do 
not  concern  us,  and  we  therefore  lay  on  one 
side  all  of  those  cases  touching  upon  the 
question  as  to  when  jeopardy  attaches,  when 
the  discharge  of  the  jury  is  jeopardy,  when 
a  new  trial  may  be  granted,  and  confine  our 
attention  in  the  main  to  those  cases  dealing 
with  jeopardy  as  affecting  the  right  to  re- 
cover [761]  a  penalty,  or  to  enforce  a  for- 
feiture, and  we  must  confess  that  it  is  diffi- 
cult to  reconcile  them  all,  or  to  ascertain  a 
consistent  principle.  In  People  v.  Stevens,  13 
Wend.   (N.  Y.)   341,  it  is  said: 

"It  is  undoubtedly  competent  for  the  Legis- 
lature to  subject  any  particular  offense  both 
to  a  penalty  and  a  criminal  prosecution;  it 
is  not  punishing  the  same  offense  twice. 
They  are  but  parts  of  one  punishment;  they 
both  constitute  the  punishment  which  the 
law  inflicts  upon  the  offense.  That  they  are 
enforced  in  different  modes  of  proceeding,  and 
at  different  times,  does  not  affect  the  prin- 
ciple. It  might  as  well  be  contended  that  a 
man  was  punished  twice,  when  he  was  both 
fined  and  imprisoned,  which  he  may  be  in 
most  misdemeanors." 

This  is  the  doctrine  of  the  New  York  courts. 
Blatchley  v.  Moser,  15  Wend.  215;  People 
V.  Snyder,  90  App.  Div.  422,  86  N.  Y.  S.  415. 
This  doctrine  was  followed  by  Judge  Blatch- 
ford,  when  Circuit  Judge  of  the  Southern 
District  ef  New  York,  in  Leszynsky's  case,  16 
Blatchf.  §,  25  Int.  Eev.  Rec.  71,  7  Rep.  358, 
15  Fed.  Cas.  No.  8,279,  where  he  quotes  the 
passage  from  People  v.  Stevens,  supra,  with 
approval.  In  that  case,  section  3218  of  the 
Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  2086) 
relating  to  the  internal  revenue,  w«8  under 
consideration.  That  section  provides  that 
any  person  who  commits  the  offense  against 
the  internal  revenue  there  specified  shall  pay 
a  penalty,  and  also  be  fined  and  imprisoned; 
the  penalty  to  be  recovered  in  a  suit  by  the 
government,  and  the  fine  and  imprisonment 
to  be  inflicted  in  a  criminal  prosecution.  It 
is  to  be  observed  that  the  section,  for  the 
Ann.    Cas.    1910E. — 55. 


purpose  under  consideration,  is  substantially 
identical  with  the  Oklahoma  statute.  In  up- 
holding this  statute,  Judge  Blatchford,  re- 
ferring to  the  subject  of  second  jeopardy,  at 
page  17,  says: 

''But,  even  though  the  spirit  of  this  amend- 
ment be  to  prevent  a  second  punishment,  un- 
der judicial  proceedings,  for  the  same  crime, 
so  far  as  the  common  law  gave  that  protec- 
tion (Ex  p.  Lange,  18  Wall.  163,  170  [21 
U.  S.  (L.  ed.)  872]),  yet  the  relator  will  not 
produce  a  second  punishment  for  the  same 
offense,  but  will  only  complete,  on  conviction, 
the  punishment  intended  by  Congress." 

We  have  grave  doubt  about  the  soundness 
of  the  reasoning  in  the  New  York  cases,  and 
in  the  Leszynsky  case.  They  sustain  [762] 
similar  statutes,  on  the  ground  that  the  two 
proceedings  do  not  inflict  two  punishments, 
but  merely  complete  the  one  punishment  for 
the  offense.  If  this  reasoning  was  sound, 
then  the  Legislature  might  provide  for  pun- 
ishment by  fine  and  punishment  by  imprison- 
ment for  the  same  offense,  and  for  a  separate 
prosecution  for  the  fine,  and  another  prose- 
cution for  the  imprisonment.  It  is  unques- 
tionably true  that  two  punishments  may  be 
inflicted  for  one  crime.  Both  flne  and  impris- 
onment may  be,  and  frequently  are,  imposed. 
The  historical  review  which  we  have  given 
shows  that  punishment  of  the  severest  sort 
has  always  been  administered  in  connection 
with  forfeiture  of  all  of  one's  property.  The 
question  is  not,  therefore,  whether  two  pun- 
ishments may  be  inflicted,  but  whether  the 
suit  to  recover  the  penalty  and  the  prosecu* 
tion  of  the  criminal  offense  conflict  with  the 
former   jeopardy   provision. 

The  conclusion  is  supported  by  better  rea- 
soning in  U.  S.  V.  Three  Copper  Stills,  47 
Fed.  495,  construing  sections  3281  and  3296 
of  the  Rev.  Stat.  (U.  S.  Comp.  St.  1901,  pp 
2127,  2136)  which  provide  for  a  criminal 
punishment  and  forfeiture  of  the  property 
for  violations  of  the  internal  revenue  law 
there  specified,  and  holding  that  a  conviction 
under  one  section  was  not  a  bar  to  proceed- 
ings under  other  sections  for  the  forfeiture 
of  the  property.  At  page  499  of  47  Fed. 
Judge  Barr  says: 

"The  constitution  of  the  United  States 
(amendment  5)  declares  that  no  person  shall 
'be  subject  for  the  same  offense  to  be  twice 
put  in  jeopardy  of  life  or  limb,'  but  this  pro- 
vision is  not  a  limitation  upon  the  kinds  of 
punishment  which  may  be  inflicted  for  an 
offense.  Hence  there  may  be  a  fine,  an  im- 
prisonment, and  forfeiture  of  the  same  of- 
fense, if  the  law  so  provides.  This  provision 
of  the  Constitution  does  not  in  terms  include 
such  a  proceeding  as  this  one.  It  was  in- 
tended by  a  constitutional  provision  to  em- 
body the  common-law  rule,  but  that  rule  did 
not  embrace  proceedings  in  rem,  such  as  this 
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one,  when  the  thing  was  forfeited  because  of 
its  status,  use,  or  location.  The  Palmyra, 
12  Wheat.  12,  6  U.  S.  (L.  ed.)  531,  634; 
State  V.  Barrels  of  Liquor,  47  N.  H.  374,  369; 
Sanders  v.  State,  2  la,  230;  Wap.  Proc. 
in  Rem,  sees.  24,  25;  State  v.  Inness,  53  Me. 
536.  There  is  no  case  known  to  [763]  me 
which  decides  that  this  constitutional  pro- 
vision includes  a  proceeding  in  rem,  which  is 
a  civil  action,  within  its  inhibition." 

In  U.  S.  V.  Olsen,  57  Fed.  579,  the  owner 
of  a  vessel  was  indicted  for  aiding  and  abet- 
ting the  act  of  his  master  in  bringing  Chinese 
laborers  into  the  United  States  in  violation 
of  statute.  He  pleaded  in  bar  a  judgment  of 
forfeiture  against  his  vessel  on  account  of 
the  act  of  the  master,  and  this  plea  was  held 
bad.  The  third  paragraph  of  the  syllabus 
is  as  follows: 

"A  judgment  of  forfeiture  entered  against 
a  vessel  under  Act  of  July  5,  1884,  c.  220, 
sec.  10,  23  St.  at  L.  117  [U.  S.  Comp.  St. 
1901,  p.  1309]  for  an  act  of  the  master  in 
bringing  Chinese  laborers  from  a  foreign  port 
and  landing  them  in  the  United  States,  in 
violation  of  section  2  of  the  Act,  cannot  be 
pleaded  by  the  owner  of  the  vessel  in  bar  to 
an  indictment  for  aiding  and  abetting  the 
act  of  the  master,  as  forbidden  in  section 
11  of  the  Act.  U.  S.  V.  McKee,  4  Dill.  128 
5  Rep.  7,  10  Chi.  Leg.  News  18,  6  Am.  L. 
Rec.  196,  23  Int.  Rev.  Rec.  338,  25  Pittsb. 
Leg.  J.  39  [26  Fed.  Cas.  No.  15,688] ;  Coffey 
V.  U.  S.  6  S.  C.  437,  116  U.  S.  436,  29  U.  S. 
(L.  ed.)  684,  and  U.  S.  v.  One  Distillery,  43 
Fed.  846,  distinguished." 

In  Sanders  v.  State,  2  la.  230  (Cole's  Edi- 
tion) the  statute  making  it  a  criminal  of- 
fense to  keep  liquors  in  the  state,  and  forfeit- 
ing such  liquors,  waa  sustained,  and  it  was 
held  that  the  defendant's  conviction  for 
keeping  liquors  was  not  a  bar  to  a  proceed- 
ing to  forfeit;  also,  that  if  the  criminal  pun- 
ishment and  the  forfeiture  could  be  adminis- 
tered in  one  proceeding,  there  was  no  reason 
why  two  proceedings  should  not  be  pursued. 
Com.  V.  Prall,  146  Ky.  109,  Ann.  Cas.  1913C 
768,  142  S.  W.  202;  Jones  v.  State,  15  Ark. 
261;  State  v.  Czarnikow,  20  Ark.  160;  State 
V.  Spear,  6  Mo.  644. 

As  a  penalty  for  cutting  timber  on  the  pub- 
lic lands  of  a  state,  in  addition  to  criminal 
punishment,  punitive  damages,  such  as 
double  or  treble  the  value  of  the  timber  cut, 
may  be  imposed,  without  infringing  the  form- 
er jeopardy  provision.  State  v.  Shevlin- 
Carpenter  Co.  90  Minn.  168.  108  N.  W.  936, 
9  Ann.  Cas.  634,  102  Minn.  470,  113  N.  W. 
634,  114  N.  W\  738,  218  U.  S.  67,  30  S.  C. 
663,  54  U.  S.  (L.  ed.)  930.  A  municipal 
corporation  having  authority  to  fix  fire 
limits  may  provide  for  the  summary  abate- 
ment of  buildings  erected  contrary  to  its 
ordinance,   [764]   and  may  also    make    such 


erection  a  criminal  offense.  Micks  v.  Mason, 
145  Mich.  212,  108  N.  W.  707,  11  L.R.A 
(N.S.)  653  and  note,  9  Ann.  Cas.  291.  An 
acquittal  upon  a  criminal  charge  for  vio- 
lating the  liquor  law  is  not  a  bar  to  a  civil 
action  brought  against  the  defendant  by  the 
state  to  enjoin  the  maintenance  of  a  place 
where  intoxicating  liquors  are  unlawfully 
sold.  State  v.  Roach,  83  Kan.  606,  112  Pac 
150,  31  L.R.A.(N.S.)  670  and  note,  21  Ann. 
Cas.  1182.  Some  of  the  courts  hold  that 
punitive  damages  will  not  be  allowed  at  the 
suit  of  an  individual  for  an  act  which  is 
likewise  a  criminal  offense.  Koerner  v. 
Oberly,  66  Ind.  284,  26  Am.  Rep.  34;  Austin 
V.  Wilson,  4  Cush.  (Mass.)  273,  50  Am.  Dec- 
766;  Fay  v.  Parker,  63  N.  H.  342,  16  Am. 
Rep.  270.  But  the  weight  of  authority,  it  is 
conceded,  is  to  the  contrary.  2  Sutherland  on 
Damages  (3d  ed.)  sec.  402;  Brown  v.  Swine- 
ford,  44  Wis.  282,  28  Am.  Rep.  582;  Hauser 
V.  Griflith,  102  la.  216,  71  N.  W.  223. 

The  cases  of  U.  S.  v.  McKee,  4  Dill.  128,  5 
Rep.  7,  10  Chi.  Leg.  News  18,  16  Am.  L.  Rec. 
196,  23  Int.  Rev.  Rec.  338,  25  Pittsb.  Leg.  J. 
39,  27  Fed.  Ca«.  No.  15,688;  U.  S.  ▼.  One  Dis- 
tillery, 43  Fed.  846;  Coffey  v.  U.  S.  116  U. 
S.  436,  6  S.  C.  437,  29  U.  S.  (L.  ed.)  684: 
U.  S.  V.  Chouteau,  102  U.  S.  603,  26  U.  S. 
(L.  ed.)  246,  and  U.  S.  v.  Ulrici,  102  U.  S. 
612,  26  U.  S.  (L.  ed.)  249,  note — would  seem 
to  reach  a  different  conclusion.  In  the  Mc- 
Kee case,  4  Dill.  128,  5  Rep.  7,  10  Chi.  Leg. 
News  18,  16  Am.  L.  Rec.  196,  23  Int.  Rev. 
Rec.  338,  26  Pittsb.  Leg.  J.  39,  27  Fed  Cas. 
No.  15,688,  Justice  Miller  and  Judge  Dillon 
held  that  in  a  suit  to  recover  the  penalty, 
under  section  3296  of  the  Rev.  Stat.  (U.  S. 
Comp.  St.  1901,  p.  2136)  a  plea  of  former 
conviction  and  pardon  by  the  President  was 
a  bar,  on  the  ground  that  "our  laws  forbid 
that  he  or  any  one  else  shall  be  twice 
punished  for  the  same  crime  or  misde- 
meanor," and  in  U.  S.  v.  One  Distiller  v.  43 
Fed.  846,  it  was  held  that  a  corporation, 
when  sued  for  a  forfeiture  of  property,  might 
interpose  as  a  defense  the  conviction  of  one 
of  its  officers  on  a  criminal  charge  for  the 
same  offense  growing  out  of  a  violation  of  the 
internal  revenue  laws.  This  case  was  t<aken 
to  the  Supreme  Court  of  the  United  States 
and  is  reported  under  the  same  name,  in  174 
U.  S.  149,  19  S.  C.  624,  43  U.  S.  (L.  ed.)  929, 
where  the  court  affirmed  the  decision  upon  a 
technical  ground  [765]  of  pleading,  intimat- 
ing that  the  ground  of  the  decision  in  the 
lower  court  might  be  erroneous,  saying: 

'*But,  if,  independently  of  the  particular 
question  raised  by  the  amended  and  supple- 
mental answer,  the  judgment  of  the  District 
Court  dismissing  the  information  was  right 
upon  any  ground  disclosed  upon  the  record, 
the  judgment  of  the  Circuit  Court  afiinnin!; 
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the  judgment  of  the  District  Court  ghould 
not  be  held  to  have  been  erroneouB." 

In  the  CofiFey  case,  116  U.  S.  436,  6  S. 
C.  437,  29  U.  S.  (L.  ed.)  684,  it  was  held 
that  the  government  could  not  recover  the 
penalty  prescribed  by  the  internal  revenue 
r.tatutes,  where  it  had  previously  prosecuted 
the  defendant  for  the  criminal  offense,  and 
lie  liad  been  acquitted.  In  that  case  the  stat- 
utes imposed  penalty,  fine,  and  imprisonment, 
just  as  our  statute  here  does,  and  a  proceed- 
ing was  instituted  by  the  government  to 
forfeit  the  brandy,  machinery,  and  stills  in- 
volved, and  was  therefore  a  proceeding 
affecting  only  property  rights.  Coffey's  de- 
fense was  that  he  had  been  prosecuted  crimi- 
nally and  acquitted,  and  this  defense  was  held 
good.    In  the  opinion  it  is  said : 

*'The  proceedings  to  enforce  the  forfeiture 
against  the  res  named  must  be  a  proceeding 
in  rem  and  a  civil  action,  while  that  to  en- 
force the  fine  and  imprisonment  must  be  a 
criminal  proceeding,  as  was  held  by  this 
court  in  The  Palmyra,  12  Wheat.  1,  14,  6  U. 
S.  (L.  ed.)  531.  Yet  where  an  issue  raised, 
as  to  the  existence  of  the  act  or  fact  de- 
nounced has  been  tried  in  a  criminal  pro- 
ceeding instituted  by  the  United  States,  and 
a  judgment  of  acquittal  has  been  rendered 
in  favor  of  a  particular  person,  that  judg- 
ment is  conclusive  in  favor  of  such  person  on 
the  subsequent  trial  of  a  suit  in  rem  by  the 
United  States,  where,  as  against  him,  the 
existence  of  the  same  act  or  fact  is  the  mat- 
ter in  issue  as  a  cause  for  the  forfeiture  of 
the  property  prosecuted  in  such  suit  in  rem. 
It  is  urged  as  a  reason  for  not  allowing  such 
effect  to  the  judgment  that  the  acquittal  in 
the  criminal  case  may  have  taken  place  be- 
cause of  the  rule  requiring  guilt  to  be  proved 
beyond  a  reasonable  doubt,  and  that,  on  the 
Fame  evidence,  on  the  question  of  preponder- 
ance of  proof,  there  might  be  a  verdict  for 
the  United  States  in  the  suit  in  rem.  Never- 
theless, the  fact  or  act  has  been  put  in  issue 
and  determined  against  the  United  States; 
and  all  that  is  imposed  by  the  statute,  as  a 
consequence  of  guilt,  is  a  punishment  there- 
for. There  could  be  no  new  trial  of  th€ 
criminal  prosecution  after  the  acquittal  in 
it;  and  a  subsequent  [766]  trial  of  the 
civil  suit  amounts  to  substantially  the  same 
thing,  with  a  difference  only  in  the  conse- 
quences following  a  judgment  adverse  to 
the   claimant." 

The  Choteau  case,  102  U.  S.  603,  26  U.  S. 
(L.  ed. )  246,  was  an  action  against  the 
principal  and  sureties  on  the  bond  of  a  dis- 
tiller, to  recover  penalties  imposed  by  stat- 
ute. The  defense  was  that  the  distiller  had 
been  indicted  and  that  the  indictment  had 
been  compromised  and  settled  by  the  payment 
of  a  fine.  The  court  held  that  this  was  a 
good  defense,  on  the  ground  that  the  sureties 
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on  the  bond  shall  not  be  subjected  to  the 
penalties  connected  with  the  offense,  after  the 
principal  has  effected  a  full  and  complete 
compromise  with  the  government,  under  the 
sanction  of  an  act  of  Congress,  of  prose- 
cutions based  upon  the  same  offense  and  de- 
signed to  secure  the  same  penalty.  The 
Ulrici  case,  102  U.  S.  612,  26  U.  S.  (L.  ed.) 
249,  note,  was  the  same  as  the  Chouteau 
case,  except  that  the  defense  was  not  a 
compromise,  but  that  the  defendant  had 
pleaded  guilty  and  had  been  fined  and  im- 
prisoned. It  was  held  that  this  verdict  pre- 
vented recovery  of  the  penalties  on  the  bond. 

It  will  be  observed  that  in  the  Coffey  case 
the  verdict  was  "not  guilty."  In  the 
Chouteau  case  the  verdict  was  a  compromise, 
while  in  the  Ulrici  case  the  verdict  was 
"guilty,"  and  that  the  court  held  in  each 
case  that  the  verdict  barred  the  prosecution 
of  the  action  for  the  penalty.  .We  confess 
that  these  cases  seem  to  us  strongly  to  sup- 
port the  position  of  the  defendant,  and  yet 
the  fact  remains  that  the  sections  of  the  in- 
ternal revenue  laws  which  are  construed  in 
those  cases  are  still  the  law,  and  are  still 
in  force,  and  that  the  court  has  never  held 
those  statutes  to  be  unconstitutional,  but  has 
merely  held  that  the  criminal  prosecution 
bars  the  civil  remedy.  As  we  have  previous- 
ly held,  it  seems  to  us  that  the  statute  must 
stand  or  fall  as  a  whole,  as  the  penalty  is 
plainly  cumulative  upon  the  criminal  punish- 
ment, and  as  any  proceeding  must  be  based 
upon  the  statute. 

It  is  worthy  of  note  and  entitled  to  weight 
that  there  has  been  a  series  of  legislation  by 
Congress  very  similar  to  the  act  here  under 
consideration.  The  provisions  of  the  internal 
revenue  laws  imposing  a  penalty  or  a  forfei- 
ture and  fine  and  imprisonment  [767]  for  the 
same  offense  illustrate  the  trend  of  con- 
gressional legislation.  These  various  sections 
of  the  internal  revenue  laws  have  been  previ- 
ously cited  and  are  referred  to  in  the 
Leszynsky  case,  16  Blatchf.  0,  26  Int.  Rev. 
Rec.  71,  7  Rep.  358,  15  Fed  Cas.  No.  8,279,  in 
the  Coffey  case,  116  U.  S.  436,  6  S.  C.  437, 
29  U.  S.  (L.  ed.)  684,  and  in  other  cases 
herein  cited.  The  act  with  reference  to 
Chinese  laborers  (23  St.  at  L.  117)  passed 
in  1884,  punishes  a  violation  by  fine  or  im- 
prisonment and  forfeiture  of  the  vessel.  U. 
S.  V.  Olsen,  57  Fed.  679.  By  the  Act  of  June 
10,  1890,  known  as  the  Customs  Adminis- 
trative Act,  forfeiture  of  the  Inerchandise  or 
the  value  thereof  is  provided,  and  also  fine 
and  imprisonment.  Act  June  10,  1890,  c. 
407,  26  St.  at  L.  131  (U.  S.  Comp.  St.  1901, 
p.  1886)  ;  U.  S.  V.  Zucker,  161  U.  S.  475,  16 
S.  C.  641,  40  U.  S.  (L.  ed.)  777.  The  fact 
that  these  various  statutes  have  been  in 
force  for  many  y<?ars  is  persuasive  of  their 
validity. 
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It  is  also  a  fundamental  principle  of 
constitutional  law  that  the  courts  will  not 
declare  an  act  of  the  Legislature  unconstitu* 
tional,  unless  it  is  clear  that  such  is  the 
case.  Upon  the  whole,  we  are  inclined  to  the 
view  that  this  act  of  Legislature  is  not  in 
conflict  with  the  former  jeopardy  provision 
of  the  Constitution,  although  some  doubt  is 
thrown  upon  this  conclusion  by  the  cases  of 
McKee,  Coffey,  Chouteau,  and  Ulrici,  cited 
supra.  In  view  of  our  reluctance  to  strike 
down  an  act  of  a  co-ordinate  department  of 
the  government,  we  resolve  the  doubt  in 
favor  of  the  law,  and  hold  that  the  act  is  not 
subject  to  the  attack  here  made  upon  it. 

Fourth.  It  is  finally  urged  that  this  act  is 
invalid,  because  it  is  repugnant  to  the  pro- 
hibitory provision  of  the  Constitution,  in  that 
it  increases  the  punishment  for  the  sale  of 
liquor.  This  objection  is  not  well  taken.  The 
section  under  review  is  imposing  a  penalty 
for  using  or  permitting  one's  building  to  be 
used  in  violation  of  the  prohibitory  law,  and 
it  is  a  well-settled  rule  that  the  same  act 
may  be  made  separate  offenses  where  the  evi- 
dence supporting  the  two  offenses  must  be 
different.  In  this  case,  if  the  defendant  had 
been  indicted  for  selling  liquor,  the  question 
of  the  ownership  of  the  building  would  be 
immaterial,  while  in  this  proceeding  the  ques- 
tion of  the  ownership  of  the  [768]  building 
is  fundamental.  Gavieres  v.  U.  S.  220  U.  S. 
338,  31  S.  C.  421,  55  U.  S.  (L.  ed.)  489; 
State  V.  Inness,  63  Me.  536;  State  v.  White, 
123  la.  426,  98  N.  W.  1027 ;  Wharton's  Crim- 
inal Law,  p.  344. 

The  judgment  of  the  trial  court  should  be 
affirmed. 

Bt  the  Coubt. — It  is  so  ordered. 

Rehearing  denied  February  14,  1913. 
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LidbUUy. 

Foundation  of  Liabilitt. 

The  liability  of  the  defendant  in  an  action 
to  recover  a  penalty  for  the  violation  of  an 
intoxicating  liquor  law  must  be  founded  on 
a  valid  statute  or  ordinance.  Newlan  v. 
Aurora,  17  111.  379;  Bachman  v.  Brown,  57 
Mo.  App.  68;  New  York  v.  Walker,  4  E.  D. 
Smith  (N.  Y.)  268;  Mason  v.  State,  2  Okla. 
Crim.  583,  103  Pac.  369.  See  also  Foster  v. 
Haines,  13  Me.  307;  Norton  v.  SUte,  65 
Miss.  297,  3  So.  665;  Brown  v.  Hoit,  Smith 
(N.  H.)  53;  Widderfield  v.  Metcalfe,  21  U.  C. 
Q.  B.  247.    And  see  the  reported  case. 

Where  the  legislature  has  authorized  a 
city  to  prohibit  the  sale  of  intoxicating 
liquor,  the  city  has  the  power  to  determine 
what  penalties  shall  be  inflicted  for  the 
violation  of  its  ordinances.  Deitz  v.  Cen- 
tral, 1  Colo.  323 ;  Gunnarssohn  v.  Sterling,  92 
111.  569;  Areola  v.  Wilkinson,  233  111.  250. 
84  N.  E.  264.  And  a  municipal  corporation 
may  be  authorized  to  pass  ordinances  im- 
posing additional  penalties  for  acts  already 
penal  by  the  laws  of  the  state.  Brooklyn  v. 
Toynbee,  31  Barb.   (N.  Y.)  282. 

The  validity  of  an  ordinance  is  not  to  be 
tested  by  considering  its  operation  in  hypo- 
thetical cases.  Hensoldt  v.  Petersburg,  63 
111.  Ill;  Areola  v.  Wilkinson,  233  111.  250, 
84  N.  £.  264.  And  an  ordinance  fixing  a 
penalty  for  the  sale  of  intoxicating  liquor 
need  not  recite  that  no  such  sale  shall  be 
made.     Areola  v.  Wilkinson,  supra. 

Under  an  ordinance  providing  that  the 
penalties  imposed  "may  be  recovered  in  an 
action  of  debt,  or  as  damages  in  a  suit  on 
his  or  their  bond,"  it  has  been  held  that  the 
city  is  not  limited  to  an  action  on  the  bond. 
Whalin  v.  Macomb,  76  111.  49. 

Although  the  repeal  of  a  statute  prescrib- 
ing a  penalty,  without  a  saving  clause  in  the 
repealing  act,  takea  away  the  ri^t  of  re- 
covery, yet  that  result  does  not  follow  the 
putting  in  force  of  a  local  option  statute, 
which  .suspends  but  does  not  repeal  the 
previous  law.  Kerr  v.  Mohr,  47  Tex.  Civ. 
App.  1,  103  S.  W.  210.  Compare,  Long  ▼. 
Green  (Tex.)  95  S.  W.  70. 

Persons  Liable. 

Where  two  or  more  persons  jointly  violate 
a  liquor  ordinance,  they  become  jointly  and 
severally  liable  to  the  penalty;  and  judgmoit 
may  be  recovered  against  one,  the  other  not 
being  sued.  Jacksonville  v.  Holland,  19  III. 
271;  Smith  v.  Adrian,  1  Mich.  495.  But 
where  a  single  offense  is  committed  by  more 
than  one  person  the  offenders  are  jointly 
liable  to  a  single  penalty.  Tracy  v.  Perrv,  5 
N.  H.  504;  Hall  v.  McKechnie,  22  Barb.  '(N. 
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Y.)  244;  IngersoU  v.  Skinner,  1  Denio  (N. 
Y.)    540. 

Under  a  statute  providing^  that  no  person 
shall  be  allowed  ''by  himself,  his  clerk,  serv- 
ant or  agent,  directly  or  indirectly  to  sell 
any  wine,"  it  has  been  held  that  one  who 
sells  wine  as  servant  for  another  is  liable 
for  the  penalty  imposed  by  the  statute. 
Roberts  v.  O'Conner,  33  Me.  496.  See  also 
Prussia  v.  Guenther,  16  Abb.  N.  Cas.  (N.  Y.) 
230.  And  a  master  is  absolutely  liable  for 
the  act  of  his  servant,  on  the  principle  of  re- 
spondeat superior.  Draper  v.  Fitzgerald,  30 
Mo.  App.  518.  But  it  has  been  held  that  a 
master  is  not  liable  to  a  penalty  for  the  act 
of  his  servant  done  in  opposition  to  the  bona 
fide  command  of  the  master.  Hugill  v. 
Merrifield,  12  U.  C.  C.  P.  269. 

The  liability  may  be  made  to  extend  to  the 
sureties  on  a  liquor  dealer's  bond.  Day  v. 
Frank,  127  Mass.  497.  But  the  recovery  of 
a  penalty  cannot  be  had  against  the  sure- 
ties where  there  is  no  statute  making  them 
liable  thereto.  Headington  v.  Smith,  113  la. 
107,  84  N.   W.  982. 

A  corporation  may  be  held  liable.  Stewart 
V.  Waterloo  Turn  Verein,  71  la.  226,  32  N. 
W.  276,  60  Am.  Rep.  786.  And  the  penalty 
may  be  recovered  from  a  joint  stock  com- 
pany. American  Exp.  Go.  v.  Gom.  (Ky.)  186 
S.  W.  887. 

Defenses. 

When  prosecuted  under  an  ordinance,  the 
defendant  may  defend  on  the  ground  of  lack 
of  authority  in  the  municipality  to  pass  the 
ordinance.  Sweet  v.  Wabash,  41  Ind.  7; 
Rowland  v.  Greencastle,  167  Ind.  591,  62  N. 
E.  474. 

It  has  been  held  to  be  a  valid  defense  that 
the  commission  of  the  alleged  unlawful  act 
is  procured  by  a  public  officer  for  the  purpose 
of  recovering  the  penalty  to  replenish  the 
public  treasury.  People  v.  Braisted,  13  Colo. 
App.  532,  58  Pac.  796;  Walton  v.  Canon  City, 
14  Colo.  App.  352,  59  Pac.  840.  But  it  is  no 
defense  that  the  unlawful  act  is  instigated  by 
a  detective.  People  v.  Chipman,  31  Colo.  90, 
71  Pac.  1108;  Onondago  County  v.  Backus,  29 
How.  Pr.  (N.  Y.)  33.  In  People  v.  Chipman, 
6upra,  the  court  said:  "A  detective  was  em- 
ployed by  the  town  attorney  of  Sterling  to 
ascertain  if  the  said  ordinance  was  being 
violated.  The  detective  gave  to  the  witness 
Peyton  the  sum  of  one  dollar.  With  the 
money  so  given  him  by  the  detective  the  wit- 
ness bought  the  whisky.  Three  cases  of  the 
court  of  appeals,  namely.  Ford  v.  Denver,  10 
Colo.  App.  600;  People  v.  Braisted,  13  Colo. 
App.  632,  and  Walton  v.  Canon  City,  14 
Colo.  App.  352,  are  cited  by  the  defendant  as 
sustaining  the  position.  We  do  not  regard 
the  case  of  Ford  v.  City  as  applicable  to  the 


one  at  bar.  The  other  two  cases  are  more 
nearly  in  point.  In  these  cases,  witnesses 
were  furnished  money  by  the  officers  of  the 
town  with  instructions  to  buy  liquor  from 
the  defendants,  and  the  court  held  that  the 
town  treasury  could  not  be  replenished  by 
fines  from  defendants  who  were  induced  to 
violate  ordinances  by  persons  who  bought 
liquor  with  money  furnished  by  the  officers 
of  the  town.  In  the  case  here,  the  detective 
was  employed  by  the  town  attorney  for  the 
purpose  of  ascertaining  if  the  ordinances 
were  being  violated.  The  detective,  and  not 
the  tow^n  attorney,  procured  the  witness  to 
buy  the  liquor,  and  it  was  the  detective*s 
money  that  was  used  for  the  purpose  of  buy- 
ing liquor.  Nor  does  the  testimony  show 
that  any  part  of  the  money  advanced  the  de 
tective  was  to  be  used  in  the  purchase  of 
liquor,  nor  were  instructions  or  direction.*^ 
given  by  the  town  attorney  to  the  detective 
as  to  the  purchase  of  liquor.  The  court  found 
that  in  employing  the  detective  the  town  at- 
torney did  not  act  in  his  official  capacity,  and 
in  this  case  at  least  there  appears  to  have 
been  a  legitimate  effort  to  ascertain  whether 
the  ordinances  were  being  violated,  and  not 
an  attempt  on  the  part  of  a  town  official  to 
induce  a  violation  of  the  ordinance  for  the 
purpose  of  replenishing  the  town  treasury. 
We  do  not  understand  that  the  court  of  ap- 
peals has  gone  to  the  extent  of  saying  that  a 
municipal  officer  cannot  employ  persons  to 
ascertain  whether  the  ordinances  are  being 
violated,  and  that  prosecutions  cannot  be  sup- 
ported by  testimony  procured  in  the  way 
shown  in  this  case;  although,  if  carried  to 
its  logical  conclusion,  the  doctrine  announced 
in  the  two  cases  referred  to  might  include 
this  ease.  However,  we  are  not  prepared  to 
announce  as  a  doctrine  that  town  attorneys 
are  to  be  so  handicapped  in  the  performance 
of  their  duties  that  prosecutions  may  not  be 
sustained  by  the  testimony  obtained  in  the 
manner  the  testimony  in  this  case  was  ob- 
tained." 

A  former  indictment  for  the  same  off^^nse  is 
no  bar  to  an  action  for  the  penalty,  where  the 
statutes  authorize  the  two  proceedings  inde- 
pendently. Blatchley  v.  Moser,  15  Wend. 
(N.  Y.)  216. 

Nor  is  the  fact  that  the  defendant  has  paid 
a  United  States  internal  revenue  tax  or  has 
procured  a  county  license  a  defense  in  an 
action  under  a  valid  city  ordinance.  Sweet 
v.  Wabash,  41  Ind.  7;  Shea  v.  Muncie,  148 
Ind.  14,  46  N.  £.  138.  "The  appellant  was  not 
charged  with  a  violation  of  the  laws  of  the 
state,  or  of  the  United  States,  but  was 
charged  with  the  violation  of  an  ordinance 
of  said  city.  If  the  ordinance  in  question 
was  valid,  then  he  was  guilty  of  the  offense 
with  which  he  stood  charged;  and  the  fact 
that  he  had  not  violated  the  laws  of  the  state. 
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or  of  the  United  States,  constituted  no  de- 
fense."   Sweet  V.  Wabash,  supra. 

In  an  action  to  recover  a  penalty  for  selling 
liquor  to  a  minor,  it  has  been  held  to  be  no 
defense  that  the  minor  was  a  partner  of  the 
defendant.  Drake  v.  State  (Tex.)  23  S.  W. 
398. 

A  sale  unlawful  when  made  is  not  legal- 
ized by  the  subsequent  procuring  of  a  license. 
Kingston  Almshouse  v.  Osterhoudt,  23  Hun 
(N.  Y.)  66.  And  payment  of  the  increased 
license  required  of  a  person  who  has  previous- 
ly sold  liquor  without  a  license  does  not  ex- 
empt that  person  from  the  penalty  already 
incurred.  Boggs  v.  Com.  15  Ky.  L.  Rep. 
(abstract)   653. 

The  defense  that  the  penalties  are  exces- 
sive cannot  be  set  up  by  a  person  who  has 
executed  a  bond  to  the  state  that  he  will  not 
commit  the  prohibited  acts  under  the  penal- 
ties provided  by  law.  White  v.  Manning,  46 
Tex.  Civ.  App.  298,  102  S.  W.  1160. 

The  defendant  cannot  defend  on  the  ground 
that  before  the  time  of  the  alleged  unlawful 
sales  he  made  proper  application  for  a 
license  which  was  refused.  Deitz  v.  Central, 
1  Colo.  323 ;  Clement  v.  Smith,  60  Misc.  695, 
112  N.  Y.  S.  965;  Charleston  v.  HoUenbaek, 
3  Strob.  L.  (S.  C.)  355.  In  Deitz  v.  Central, 
supra,  the  court  said:  "If  the  clerk  refused 
to  issue  the  license  where  the  defendant  was 
entitled  to  it,  the  remedy  was  by  mandamus 
to  compel  the  clerk  to  perform  his  duty,  or 
by  action  on  the  case  for  the  wrongful  re* 
fusal.  It  cannot  be  said  that  this  was  the 
act  or  default  of  the  corporation,  for  the 
clerk,  if  the  agent  of  the  corporation  in  any 
sense,  was  so  only  within  the  limit  of  his 
duty.  If  he  refused  to  issue  the  license, 
where  he  was  bound  by  law  to  issue,  it  was  of 
his  own  wrong,  and  the  defendant  must  seek 
his  remedy  against  him  alone." 

Good  faith  in  intending  to  obey  the  law  is 
usually  not  a  defense.  Jamison  v.  Burton, 
43  la.  282:  Church  v.  Higharo,  44  la.  482; 
State  V.  Chamberlin,  74  la.  266,  37  N.  W. 
326;  Fielding  v.  LaGrange,  104  la.  530,  73  N. 
W.  1038;  Roberge  v.  Bumham,  124  Mass. 
277;  Draper  v.  Fitzgerald,  30  Mo.  App.  518; 
Markus  v.  Thompson,  51  Tex.  Civ.  App.  239, 
111  S.  W.  1074.  But  in  some  cases  good 
faith  has  been  made  a  defense.  Perry  v. 
Edwards,  44  N.  Y.  223;  Creel  v.  Cordon,  44 
Tex  Civ.  App.  367,  98  S.  W.  3«7.  See  also 
Gilbert  v.  Hendricks,  2  Brev.  (S.  C.)   161. 

Where  the  statute  imposes  a  penalty  for 
the  sale  of  liquor  to  a  minor  and  gives  the 
right  of  action  to  the  father  of  the  minor,  it 
is  no  defense  to  such  an  action  brought  by  the 
father  that  suit  was  brought  after  the  minor 
became  of  age.  Hamer  v.  Eldridge,  171  Mass. 
250,  50  N.  E.  611. 

Where  the  action  is  brought  by  the  plain- 
tiff in  a  representative  capacity,  it  has  been 


held  that  the  defendant  cannot  set  up  a 
counterclaim  existing  against  the  plaintiff 
individually.  Headingion  y.  Smith,  113  la. 
107,  84  N.  W.  982. 

Procedure, 

Natube  of  Action. 

An  action  for  the  recovery  of  a  penalty  for 
the  violation  of  an  ordinance  or  statute  con- 
cerning intoxicating  liquors  is  ordinarily  re- 
garded as  a  civil  action. 

Colorado. — ^Deitz  v.  Central,  1  Colo.  323: 
Weiss-Chapman  Drug  Co.  v.  People,  39  Colo. 
374,  89  Pac.  778;  Mcintosh  v.  Pueblo,  9  Colo 
App.  460,  48  Pac.  969. 

Illinois. — Jacksonville  v.  Block,  36  111.  507 ; 
Chicago  V.  Everleigh,  162  111.  App.  623. 
Compare  Princeville  v.  Hitchcock,  101  111. 
App.  588 ;  Waverly  v.  Goss,  138  111.  App.  68 
(action  held  to  be  quasi-criminal,  and  clear 
preponderance  of  evidence  held  to  be  neces- 
sary to  recovery). 

Indiana. — Indianapolis  v.  Fairchild,  1  Ind. 
316;  Shea  v.  Muncie,  148  Ind.  14,  46  N.  E. 
138. 

lotca. — Stewart  v.  Waterloo  Turn  Verein, 
71  la.  226,  32  N.  W.  276,  60  Am.  Rep.  786 
Compare  Rogers  v.  Alexander,  2  G.  Greene. 
443. 

Maine. — See  In  re  Hanson,  36  Me.  425. 

Massachusetts. — Roberge  v.  Burnham,  124 
Mass.  277. 

Michigan. — People  v.  Bartow,  27  Mich.  68. 
In  re  Sorenson,  29  Mich.  475. 

Mississippi.-^Stste  v.  Marshall,  100  Miss. 
626,  Ann.  Cas.  1914A  434,  56  So.  792. 

Missouri. — State  v.  Huffschmidt,  47  Mo. 
73 ;  Edwards  v.  Brown,  67  Mo.  377 ;  Draper  v. 
Fitzgerald,  30  Mo.  App.  518. 

A'c6raa/ca.— Mitchell  v.  State,  12  Neb.  538, 

11  N.  W.  848. 

Neto  York. — People  v.  Bennett,  5  Abb.  Pr. 
384. 

OkJ^dhoma. — Hammett  v.  State,  42  Okla. 
384,  141  Pac.  419.    And  see  the  reported  case. 

Pennsylvamia. — Durr  v.   Com.  9   Sad.    188. 

12  Atl.  607.     Compare  Specht  v.  Com.  24  Pa- 
St.  103. 

Texas. — Cox  v.  Texas,  37  Tex.  Civ.  App. 
607,  86  S.  W.  34,  affirmed  202  U.  S.  446,  2t? 
S.  Ct.  671,  50  U.  S.  (L.  ed.)   1099. 

Therefore,  such  action  is  governed  by  tlie 
rules  of  procedure  applicable  to  civil  instead 
of  criminal  cases.  Cliicago  v.  Everleigh,  162 
111.  App.  623.  The  plaintiff  need  prove  only 
so  many  of  the  facts  alleged  in  his  com- 
plaint as  constitute  a  cause  of  action.  Shea 
V.  Muncie,  148  Ind.  14,  46  N.  E.  138.  A 
preponderance  of  evidence  is  sufficient  proof. 
Roberge  v.  Bumham,  124  Mass.  277;  Ham- 
mett V.  State,  42  Okla.  384,  141  Pac.  410. 
Evidence  of  the  character  of  the  defendant  is 
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inadmissible.  Hammett  v.  State,  42  Okla. 
384,  141  Pac  419.  And  the  maxim  re- 
spondeat superior  applies  to  the  defendant's 
liability.  Draper  v.  Fitzgerald,  30  Mo.  App. 
518.  In  State  v.  Marshall,  100  Miss.  626, 
56  So.  792,  the  court  said:  "The  statute 
authorizes  no  fine  or  imprisonment.  It  mere- 
ly provides  that  when  a  person  shall  violate 
its  provisions,  in  addition  to  having  his 
place  of  business  suppressed  as  a  nuisance,  he 
shall  be  liable  to  pay  to  the  state,  county, 
etc.,  a  penalty,  recoverable  in  a  suit  for 
same,  and  giving  the  state,  county,  etc., 
the  right  of  attachment.  The  fact'  that 
the  suit  may  be  commenced  by  attachment 
and  seizure  does  not  make  of  the  proceeding 
a  criminal  one.  Many  civil  suits  are  com- 
menced in  that  way.  The  state  is  without 
limit  as  to  its  right  to  provide  the  procedure 
by  which  its  own,  or  any  other,  debt  may  be 
collected,  no  matter  how  that  debt  may  be  in- 
curred. The  only  limit  on  its  authority  is 
that  such  procedure  shall  be  adopted  as 
will  not  take  property  without  due  process 
of  law." 

The  rule  has  been  announced,  however, 
that  an  action  for  a  penalty  for  the  viola- 
tion of  an  intoxicating  liquor  law  is  of  a 
quasi-criminal  nature.  American  Exp.  Co. 
V.  Com.  (Ky.)  186  S.  W.  887.  See  also  Com. 
V.  American  Exp.  Co.  reported  in  full,  post, 
this  volume,  at  page  875;  Harp  v.  Com.  61 
S.  W.  467,  22  Ky.  L.  Rep.  1792;  James  v. 
Helm,  111  S.  W.  336,  33  Ky.  L.  Rep.  871; 
Brown  v.  Hoit,  Smith  (N.  H.)  63.  And 
therefore  it  has  been  held  that  the  defendant 
is  entitled  to  have  his  guilt  established  by  a 
unanimous  verdict.  American  Exp.  Co.  v. 
Com.  (Ky.)  186  S.  W.  887. 

It  has  been  held  in  at  least  one  instance 
that  the  penalty  may  be  recovered  by  indict- 
ment. People  V.  Hart,  1  Mich.  467.  And 
where  the  state  proceeds  by  indictment  in- 
stead of  by  a  civil  action,  the  defendant  may 
waive  his  objections  to  the  form  of  the  pro- 
ceedings, provided  the  court  in  which  the 
proceeding  is  brought  has  jurisdiction  both 
of  the  person  of  the  defendant  and  the  sub- 
ject of  the  indictment.  State  v.  Warnke,  48 
Mo.  451. 

Who  May  Sue. 

The  person  entitled  to  sue  for  a  penalty  for 
the  unlawful  sale  of  intoxicants  is  usually 
fixed  by  statute. 

Illinois. — King  v.  Jacksonville,  3  Scam. 
305  (president  and  trustees  of  town). 

Iowa. — Church  v.  Higham,  44  la.  482; 
Headington  v.  Smith,  113  la.  107,  84  N.  W. 
982    (any  citizen  of  county). 

Afaine.— Portland  v.  Rolfe,  37  Me.  400 
< mayor   and   aldermen). 


Michigan. — Benalleck  v.  People,  31  Mich. 
200  (private  persons). 

Mississippi. — Adams  v.  Johnson,  72  Miss. 
896,  17  So.  682;  Clark  v.  Adams,  80  Miss. 
219,  31  So.  746  (revenue  agent). 

New  Jersey. — ^Murphy  v.  Montclair  Tp. 
39  N.  J.  L.  673   (township  inhabitants). 

New  York. — ^Board  of  Excise  v.  Purdy,  22 
How.  Pr.  506,  13  Abb.  Pr.  434  (board  of'com- 
missioners  of  excise,  and  in  case  of  their 
neglect,  any  other  person  in  their  name)  ; 
Thayer  v.  Lewis,  4  Denio  269  (overseers  of 
poor  or  other  person) ;  Board  of  Excise  v. 
Doherty,  16  How.  Pr.  46  (board  of  commis- 
sioners of  excise) ;  Pomroy  v.  Sperry,  16  How. 
Pr.  211  (same) ;  Halt  v.  Benson,  18  How.  Pr. 
302  (same);  Hess  v.  Appellee,  62  How.  Pr. 
313  (overseers  of  poor,  and  if  they  neglect 
duty,  any  other  person  in  their  name) ;  Rec- 
ord V.  Messenger,  8  Hun  283  (same)  ;  Sutter 
V.  Fauble,  25  Hun  195  (same) ;  Horton  v. 
Parsons,  37  Hun  42  (same) ;  Bellinger  v. 
Birge,  54  Hun  511,  7  N.  Y.  S.  695,  8  N.  Y.  S. 
174  (same) ;  Root  v.  Alexander,  63  Hun  557, 
28  Abb.  N.  Cas.  390,  18  N.  Y.  S.  632,  affirmed 
142  N.  Y.  663,  37  N.  E.  570  (overseers  of 
poor  or  other  persons)  ;  Board  of  Excise  v. 
Willey,  2  Lans.  427  (board  of  commissionerA 
of  excise)  ;  Manchester  v.  Herrington,  10  N. 
Y.  164  (overseers  of  poor,  and  if  they  neglect 
duty  then  other  persons)  ;  Board  of  Excise  v. 
Sackrider,  35  N.  Y.  154  (board  of  commis- 
sioners of  excise,  and  in  case  of  their  neglect, 
any  other  person  in  their  name)  ;  Glovers- 
ville  V.  Howell,  70  N.  Y.  287   (same). 

South  Carolina. — Charleston  v.  King,  4 
McCord  L.  487  (city  council). 

TesDOS. — State  v.  Eggerman,  81  Tex.  569,  16 
S.  VV.  1067;  Peavy  v.  Gloss,  90  Tex.  89,  37 
S.  W.  317  (any  person  aggrieved)  ;  Drake  v. 
State,  23  S.  VV.  398  (district  or  county  at- 
torney in  name  of  state  for  use  of  county) . 

A  statute  prohibiting  certain  sales  and 
giving  a  right  of  action  to  the  "persons 
Skggrieved"  has  been  held  to  designate  the 
classes  of  persons  who  are  entitled  to  sue, 
and  not  to  require  the  plaintiff  to  prove 
that  he  has  in  fact  been  aggrieved.  Tipton 
V.  Thomson,  21  Tex.  Civ.  App.  143,  50  S.  W. 
641;  Kruger  v.  Specheck,  22  Tex.  Civ.  App. 
307,  54  S.  W.  295. 

A  college  may  sue  as  the  "person  ag- 
grieved" in  case  of  an  unlawful  sale  of  liquor 
to  a  student.  Daniels  v.  Grayson  College,  20 
Tex.  Civ.  App.  562,  50  S.  W.  205. 

Limitation. 

The  running  of  the  statute  of  limitation»« 
against  a  cause  of  action  to  recover  a  penalty 
is  not  affected  by  the  fact  that  during  a  part 
of  the  time  limited  an  indictment  for  tho 
same  offense  is  pending.  Com.  v.  Elk  ins,  116 
Ky.  303,  76  S.  W.  25,  25  Ky.  L.  Rep.  485. 
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Jtjeisdiction. 

The  presumption  of  jurisdiction  is  in  favor 
of  a  court  of  record  having  general  original 
jurisdiction.  Weiss-Chapman  Drug  Co.  v. 
People,  39  Colo.  374,  89  Pac.  778.  The  juris- 
diction in  case  of  actions  for  penalties  is 
sometimes  fixed  by  a  constitutional  provision. 
See  State  v.  Stoutsenberger,  4  Willson,  Civ. 
Caa.  Ct.  App.  (Tex.)  §  247,    16  S.  W.  304. 

Where  a  certain  court  has  exclusive  juris- 
diction of  an  action  for  a  penalty,  that 
jurisdiction  is  not  ousted  by  the  fact  that  the 
judge  is  a  taxpayer  and  thereby  interested 
in  the  penalty.  Com.  v.  Burding,  12  Cush. 
(Mass.)  506.  The  provisions  in  the  charter 
of  a  municipality  conferring  jurisdiction 
upon  the  public  judge  in  causes  arising  under 
municipal  ordinances  have  been  held  to  be 
equivalent  to  an  express  declaration  that  the 
interest  of  the  judge  as  a  citizen  of  the  mu- 
nicipality in  the  penalties  recoverable  shall 
not  disqualify  such  judge  from  entertaining 
the  proceedings.  Deitz  v.  Central,  1  Colo. 
323;  Com.  v.  Emery,  11  Cush.  (Mass.)  406; 
Com.  V.  Tuttle,  12  Cush.   (Mass.)  602. 

But  it  has  been  held  that  a  city  court  can- 
not be  authorized  by  a  by-law  of  the  city  to 
hear  a  cause  in  which  the  city  seeks  to  re- 
cover a  penalty  for  its  own  benefit.  Downing 
V.  Charlottetown,  2  P.  E.  Island  1. 

Pleading. 

It  has  been  held,  where  the  liquor  statutes 
have  made  liberal  provisions  for  pleading  in 
actions  to  recover  penalties,  that  such  liber- 
ality should  not  be  extended  beyond  that  indi- 
cated by  the  statutes.  Benalleck  v.  People, 
31  Mich.  200. 

In  a  complaint  alleging  several  unlawful 
sales  of  liquor  the  name  of  the  person  to 
whom  the  sales  were  respectively  made  should 
be  given;  or  if  the  name  cannot  be  given, 
that  fact  should  be  averred  with  sufiicient  of 
the  circumstances  of  sale  to  inform  the 
defendant  of  the  ground  of  action.  Kee 
v.  McSweeney,  66  How.  Pr.  (N.  Y.)  447, 
16  Abb.  N.  Cas.  229.  Where  the  increased 
penalty  for  a  second  offense  is  sought  to  be 
recovered,  the  complaint  must  allege  the  fact 
that  the  offense  is  a  second  one.  Garvey  v. 
Com.  8  Gray  (Mass.)  382.  See  also  Norton 
V.  State,  65  Miss.  297,  3  So.  665.  An  alle- 
gation of  the  price  or  consideration  is  in- 
dispensable in  charging  a  sale  of  liquor. 
Camelton  v.  Collins,  172  Ind.  193,  19  Ann. 
Cas.  692,  88  N.  E.  66.  But  it  is  not  neces- 
sary that  the  complaint  should  state  to  whom 
the  penalty  is  to  go.  Com.  v.  Burding,  12 
Cush.  (Mass.)  606;  Com.  v.  Tuttle,  12  Cush. 
Mass.  502.  Where  a  complaint,  stating  the 
title  of  the  action  and  specifying  the  court 
and  county  in  which  it  was  brought,  alleged 


that  the  defendant  violated  section  one  of 
the  ordinances  of  the  town  of  Monte  Vista,  in 
the  county  of  Rio  Grande,  state  of  Colorado, 
entitled  "An  ordinance  concerning  intoxicat- 
ing liquors,"  which  said  ordinance  was  passed 
and  adopted  on  the  4th  day  of  March,  1899, 
and  had  still  remained  and  still  is  in  force 
and  effect,  and  to  the  damage  of  the  plaintiff 
in  the  sum  of  three  hundred  dollars,  such 
complaint  was  held  to  be  subject  to  a  motion 
to  make  it  more  definite  and  certain  but  noi 
subject  to  a  demurrer.  W^eiss-Chapman  Drug 
Co.  v^  People,  39  Colo.  374,  «9  Pac.  778.  It 
has  been  held  that  the  plaintiff  is  not  con- 
fined to  the  exact  day  on  which  the  offense 
was  alleged  to  have  been  committed.  Deitz 
V.  Central,  1  Colo.  323;  Kruger  v.  Spachek, 
22  Tex.  Civ.  App.  307,  54  S.  W.  295;  Muno7. 
v.  Brassel  (Tex.)  108  S.  W.  417  (petition  al- 
leged that  acts  occurred  "on  or  about*'  cer- 
tain days). 

In  construing  a  charter  clause  providing 
that  "it  shall  be  lawful  to  declare  generally 
in  debt  for  such  penalty,  fine  or  forfeiture, 
stating  the  clause  of  this  act,  or  the  by-laws 
or  ordinance,  etc.,  and  to  give  the  special 
matter  in  evidence,"  the  court  in  Deitz  v. 
Centra],  1  Colo.  323  said:  "It  is  argued  that 
under  this  provision  the  city  attorney  should 
be  required  to  file  a  declaration,  aa  in  the 
common-law  action  of  debt;  but  we  think  the 
statement,  account  or  complaint  which  was 
filed  in  this  cause,  indefinite  and  informal 
as  it  is,  must  be  regarded  as  a  compliance 
with  the  intention  of  the  legislature.  We 
cannot  believe  that  the  legislature  intended 
to  introduce  into  a  court  not  of  record,  and 
in  this  class  of  proceedings,  which,  in  many 
instances,  must  be  sununary  in  their  nature 
or  else  altogether  ineffectual,  the  subtleties 
of  the  oommon-law  action  of  debt,  with  the 
delays  incident  to  it.  Having  reference  to 
the  subject-matter  to  which  this  legislation 
is  applied,  we  think  the  language  may  well 
receive  a  construction  less  re6tricted  than 
in  another  case  we  might  be  compelled  to 
adopt." 

Where  a  certain  allegation  in  the  complaint 
is  not  essential  to  the  cause  of  action  and 
is  not  descriptive  of  the  identity  of  the  ac- 
tion, the  allegation  may  be  rejected  aa  sur- 
plusage and  need  not  be  proved.  McNeil  v. 
Collinson,  128  Mass.  313  (allegation  that  de- 
fendant was  licensed  and  sold  to  minor  in 
violation  of  license). 

A  motion  on  the  part  of  the  defendant  to 
have  the  declaration  made  more  specific  does 
not  preclude  him  from  pleading  that  he  ha.^ 
not  violated  the  law.  Washington  v.  Green- 
MTood   (Miss.)  23  So.  258. 

Where  the  defendant  pleads  in  his  answer 
that  the  action  was  not  brought  in  good  faith 
but  for  the  purpose  of  blackmail,  a  demurrer 
to  that  part  of  the  answer  will  be  sustained. 
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Headington  v.  Smith,  113  la.  107,  84  N.  W. 
982. 

TBiAL  AiTD  Judgment. 

Persons  who  furnish  money  to  assist  the 
prosecution  for  penalties  are  disqualified  to 
act  as  jurors  on  the  trial  of  the  cause.  Jack- 
son y.  Sandman,  64  Hun  634  mem.  18  N.  Y. 
S.  894. 

Where  the  defendant  admits  the  fact  that 
establishes  guilt,  it  is  not  error  for  the  trial 
judge  to  assess  the  minimum  penalty  without 
impaneling  a  jury.  Eastham  v.  Com.  49  S. 
W.  795,  20  Ky.  L.  Rep.  1639. 

Where  the  amount  of  the  recovery  goes  to 
the  school  fund  and  not  to  the  plaintiff  it  is 
not  error  for  the  trial  judge  so  to  inform  the 
jury.     Cobleigh  ▼.  McBride,  45  la.  116. 

If  it  is  the  duty  of  the  jury  to  fix  the 
amount  of  the  penalty,  they  may  consider,  in 
doing  so,  the  place  where  and  circumstances 
under  which  the  unlawful  act  was  committed. 
Chicago  ▼.  Everleigh,  162  111.  App.  623. 

W^here  a  city  charter  warrants  a  commit- 
ment of  an  accused  only  when  he  has  no  prop- 
erty which  can  be  taken  to  satisfy  the  judg- 
ment, it  is  error  to  enter  a  judgment 
ordering  that  the  defendant  shall  stand  com- 
mitted until  the  payment  of  the  fine  and  costs 
without  reference  to  whether  he  has  property 
liable  to  execution.  Deitz  ▼.  Central,  1  Colo. 
323. 

A  judgment  in  an  action  for  a  penalty, 
recovered  by  a  city,  estops  the  city  to  bring 
another  action  for  the  same  offense  on  the 
dealer's  bond.  Jenkins  ▼.  Danville,  79  111. 
App.  339. 

Costs. 

A  city  is  not  liable  for  costs  in  an  action 
of  debt  to  recover  a  penalty.  Princeville  v. 
Hitchcock,  101  111.  App.  688. 

It  is  generally  unnecessary  for  the  plaintiff 
to  file  a  bond  for  costs.  Jacksonville  v. 
Block,  36  III.  507;  Edwards  v.  Brown,  67  Mo. 
377;  In  re  Martin,  2  How.  Pr.  N.  S.  (N.  Y.) 
26,  7  Civ.  Pro.  399;  Board  of  Excise  v.  Mc- 
Grath,  27  Hun  (N.  Y.)  425.  Compare  Thay- 
er V.  Lewis,  4  Denio  (N.  Y.)  269  (private 
persons  suing  in  name  of  public  officer).  In 
the  case  of  In  re  Martin,  supra,  the  court 
said:  ''The  statute  giving  the  right  thus 
to  prosecute  has  imposed  no  such  restriction, 
and  because  it  has  not  'it  would  seem  to  fol- 
low,' as  Daniels,  J.,  said  in  Board  of  Ex- 
cise V.  McGrath  (27  Hun  425),  'that  he  could 
not  be  required  to  give  security  for  costs.' " 

In  the  absence  of  a  statutory  provision 
therefor,  attorneys'  fees  cannot  be  assessed  as 
costs  and  imposed  on  the  defendant  in  addi- 
tion to  the  penalty.  Oripps  Brewing  Co. 
▼.  Virginia,  32  111.  App.  618. 
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Appeal. 


In  Com.  V.  American  Express  Co.  reported 
in  full,  post,  this  volume,  at  page  875,  it  was 
held  that  in  Kentucky  the  taking  of  an  ap- 
peal in  an  action  for  a  penalty  for  the  viola- 
tion of  the  liquor  law  is  regulated  by  the 
civil  code. 

The  procedure  on  appeal  is  something  regu- 
lated by  the  statute  imposing  the  penalty. 
See  Levant  v.  Varney,  32  Me.  180. 

It  is  generally  held  that  the  defendant  can- 
not on  appeal  take  advantage  of  defects  in 
the  form  of  the  proceedings  which  were  not 
pointed  out  at  the  trial.  Deitz  v.  Central,  1 
Colo.  323;  Jacksonville  v.  Holland,  19  111. 
271:  Arcole  v.  Wilkinson,  233  111.  250,  84 
N.  E.  264;  Flora  v.  Lee,  5  111.  App.  629; 
Chicago  V.  Everleigh,  162  111.  App.  623; 
Church  V.  Higham,  44  la.  483;  New  Gouces- 
ter  V.  Bridgham,  28  Me.  60;  Hamer  v.  El- 
dridge,  171  Mass.  250,  50  N.  E.  611 ;  Andrews 
V.  Harrington,  19  Barb.   (N.  Y.)   343. 

RaCOVEBT  IN  EQUITT. 

It  has  been  held  that  a  penalty  for  the  un- 
lawful sale  of  intoxicants  may  be  recovered 
in  a  court  of  equity,  where  jurisdiction  has 
been  acquired  on  some  recognized  ground  of 
equitable  interference.  State  v.  Marshall, 
100  Miss.  626,  56  So.  792,  wherein  the  court 
said:  "Courts  of  equity  do  not,  and  cannot, 
refuse  to  enforce  penalties  created  by  stat- 
ute. The  oft-quoted  maxim  that  a  court  of 
equity  will  refuse  to  enforce  a  penalty  has 
no  application  to  any  but  penalties  imposed 
by  private  contract." 

Where  a  court  of  chancery  has  acquired 
jurisdiction,  the  trial  must  be  conducted  by 
the  rules  of  procedure  in  chancery;  and  a 
jury  trial  is  not  a  matter  of  right.  State  v. 
Marshall,  100  Miss.  626,  56  So.  792. 

In  Druggist  Cases,  85  Tenn.  449,  3  S.  W. 
490,  it  was  held  that  penalties  prescribed  by 
statute  could  be  enforced  only  by  strict  pur- 
suance of  the  statutory  remedy  given  for 
their  collection,  and  hence  that  the  penalties 
could  not  be  recovered  in  a  suit  in  chancery. 

Several  Penalties  in  One  Action. 

Several  penalties  may  be  recovered  in  one 
suit.  Deyo  v.  Rood,  3  Hill  (N.  Y.)  627; 
Prussia  v.  Gventher,  16  Abb.  N.  Cas.  (N.  Y.) 
230.  Under  a  complaint  alleging  the  viola- 
tion of  a  certain  ordinance,  the  court  is  not 
restricted  to  a  hearing  and  determination  of 
only  one  offense  against  the  ordinance.  Hen- 
soldt  v.  Petersburg,  63  111.  111.  Penalties 
given  by  different  sections  of  an  act  may  be 
sued  for  in  one  action,  provided  the  rules 
of  pleading  permit  them  to  be  united.  Rip- 
ley ▼.  McCaan,  34  Hun  (N.  Y.)  112. 
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Under  a  statute  making  the  recovery  of 
one  penalty  a  bar  to  the  prosecution  for  oth- 
er otfenses  committed  before  such  recovery, 
it  has  been  held  that  only  one  penalty  could 
be  recovered  in  one  action.  Washburn  v.  Mc- 
Inroy,  7  Johns.  (N.  Y.)  134.  Tififany  v. 
Driggs,  13  Johns.  (N.  Y.)  263.  In  Flora  v. 
American  Exp.  Co.  92  Miss.  66,  45  So.  149 
the  court  construed  a  statute  providing  as 
follows:  "Any  person  who  may  sell  or  give 
away  liquors  unlawfully,  or  allow  the  same 
to  be  sold  or  given  away  at  his  place  of  busi- 
ness, for  any  purpose  whatsoever,  shall  be 
subject  to  pay  the  state,  county  and  the  city, 
town  or  village  where  the  offense  is  commit- 
ted, each,  the  sum  of  five  hundred  dollars." 
The  court  said:  ''It  is  not  the  intent  of  this 
statute  to  permit  the  recovery  of  more  than 
one  penalty  up  to  the  time  of  the  commence- 
ment of  the  suit.  It  does  not  say  that  a 
penalty  of  $500  shall  be  recovered  for  each 
offense.  There  is  no  such  language  in  the  stat- 
ute. The  thing  which  it  denounces  is  the  sell- 
ing of  intoxicants  unlawfully.  That  is  the 
substantive  thing.  There  may  be  many  acts  of 
violation,  many  sales;  but  it  is  not  said  that 
$500  penalty  shall  be  recovered  for  each  sale. 
The  penalty  is  visited  for  the  violation  of  the 
substantive  thing  named,  the  unlawful  sale 
of  intoxicants.  The  word  *each'  in  the  stat- 
ute refers  to  state,  city,  county,  etc.,  not  to 
the  sale." 

Disposition  of  Amount  Rbcovebed. 

The  disposition  of  the  amount  recovered 
has  frequently  been  directed  by  the  statute 
imposing  the  penalty.  Headington  v.  Smith, 
113  la.  107,  84  N.  W.  982;  State  v.  Smith,  64 
Me.  423;  Gloversville  v.  Howell,  70  N.  Y. 
287;  Horton  v.  Carrington,  1  How.  Pr.  N.  S. 
(N.  Y.)  124;  State  v.  Lester jette,  3  Hill  L. 
(S.  C.)  287;  State  v.  Eggerman,  81  Tex.  .569, 
16  S.  W.  1067.  Under  a  statute  directing  the 
disposition  of  the  amount  recovered,  it  has 
been  held  that  an  amount  paid  to  settle  an 
action  is  as  much  a  recovery  as  if  paid  after 
final  adjudication.  Hull  v.  Welsh,  82  la. 
117,  47  N.  W.  982.  In  Indianapolis  v.  Fair- 
child,  1  Ind.  316,  it  was  held  that  the  dis- 
position of  the  penalty  was  not  controlled  by 
a  statute  directing  the  disposition  of  fines 
recovered  under  the  penal  laws;  and  that 
the  penalty  could  be  recovered  by  and  given 
to  a  town. 

Where  the  persons  authorized  by  law  to 
receive  the  amount  recovered,  consent  to  al- 
low others,  not  entitled,  to  receive  a  part 
thereof,  the  persons  authorized  to  receive  the 
penalty  do  not  thereby  relieve  themselves 
from  their  liability  either  to  the  public  cor- 
poration which  they  represent  or  to  the  at- 
torney whom  they  employ  to  bring  the  action. 
Wright  v.  Smith,  13  Barb.  (N.  Y.)  434. 


That  part  of  the  penalty  which  belongs 
to  the  state  may  be  remitted  by  the  governor; 
but  as  to  the  part  which  belongs  to  the  in- 
former there  is  a  vested  interest,  adverse  to 
the  state,  as  soon  as  the  conviction  takes 
place.  State  v.  Williams,  1  Nott  &  McC.  (S. 
C.)  26.  Where  the  statute  directs  that  a 
certain  part  of  the  amount  recovered  shall 
be  paid  to  the  informer,  the  rights  of  the  in- 
former do  not  accrue  until  the  recovery,  and 
therefore  the  informer  need  not  make  a  sp»* 
cific  claim  before  the  recovery.  Hull  v. 
Welsh,  82  la.  117,  47'  N.  W.  982. 

Error  as  to  the  appropriation  of  the  pen- 
alty does  no  injury  to  the  defendant.  In  ro 
Ricker,  32  Me.  37. 

Evidence, 

In  an  action  for  a  penalty  for  the  violation 
of  an  ordinance,  the  ordinance  is  the  founda- 
tion of  the  action.  It  is  therefore  brought 
into  the  case  for  all  purposes  by  the  com- 
plaint, although  the  complaint  makes  only 
the  statutory  recital  of  the  number  of  the 
section  charged  to  have  been  violated  and 
the  date  of  the  adoption  of  the  ordinance. 
Rowland  ▼.  Qreencastle,  157  Ind.  691,  62  N. 
E.  474. 

The  offense  of  selling  liquor  contrary  to 
law  may  be  established  by  circumstantial  evi- 
dence. Vallance  v.  Everts,  3  Barb.  (N.  Y.) 
553.  But  the  fact  that  a  person  obtains 
spirituous  liquor  at  a  place  where  it  is  not 
lawful  or  customary  to  sell  it,  without  the 
aid  of  evidence  of  attending  circumstances, 
is  not  sufficient  to  justify  the  conclusion  that 
the  transaction  is  a  sale.  Horton  v.  Par- 
sons, 40  Hun  (N.  Y.)  224.  And  it  is  not 
sufficient  to  prove  the  existence  of  an  ordi- 
nance prohibiting  the  sale  of  liquor  and  then 
to  prove  the  sale  by  the  defendant.  It  must 
be  shown  furthermore  that  the  sale  was  made 
after  the  ordinance  took  effect.  Newlan  v. 
Aurora,  17  III.  379.  Where  a  penalty  is 
sought  to  be  recovered  for  the  violation  of  a 
city  ordinance,  proof  of  the  ordinance  must 
be  made,  for  the  appellate  court  will  not 
take  judicial  notice  of  the  existence  of  the 
ordinance.  Mcintosh  v.  Pueblo,  9  Colo.  A  pp. 
460,  48  Pac.  969. 

It  has  been  held  that  in  an  action  to  re- 
cover the  penalty  imposed  by  a  city  ordinance 
it  is  not  necessary  to  produce  any  evidence  of 
the  promulgation  of  the  ordinance,  at  lea<t 
unless  the  fact  of  promulgation  is  denied  bv 
affidavit.  Rowland  v.  Greencastle,  157  Ind. 
591,  62  N.  E.  474;  Charleston  v.  Chur,  2  Bai- 
ley L.  (S.  C.)  164.  In  an  action  brought  by 
the  officers  of  an  incorporated  town,  the 
plaintiffs  are  not  bound  to  adduce  proof  of 
its  corporate  existence  until  that  existence 
is  denied;  and  on  denial  thereof  the  plaintiffs 
are  required  to  show  only  that  the  body  has 
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been  exercising  the  powers  of  a  corporation. 
Hamilton  ▼.  Carthage,  £4  111.  22. 

A  section  of  an  act  to  regulate  the  sale  of 
intoxicating  liquor  providing  that  "in  all 
prosecutions  under  this  law,  proof  that  the 
defendant  is  the  keeper  of  a  grocery  or  tav- 
ern, and  to  all  appearances  engaged  in  re- 
tailing liquors  by  a  less  quantity  than  one 
quart  at  a  time,  shall  be  sufficient  to  pro- 
duce a  conviction,"  has  been  held  not  to  cre- 
ate a  distinct  offense,  but  only  to  prescribe 
a  new  rule  of  evidence  applicable  to  trials  un- 
der the  act.     State  v.  0 'Conner,  4  Ind.  299. 

The  burden  is  on  the  defendant  to  bring 
himself  within  the  exceptions  of  a  penal  or- 
dinance. Flora  V.  Lee,  5  111.  App.  629; 
Griffin  v.  Com.  7  Ky.  L.  Rep.  (abstract)  300; 
Smith  V.  Adrian,  1  Mich.  496 ;  Potter  v.  Deyo, 
19  Wend.  (N.  Y.)  361;  Cullinan  v.  Criterion 
Club,  39  Misc.  270,  79  N.  Y.  S.  482.  Compare 
Buffalo  V.  Smith,  8  Misc.  348,  28  N.  Y.  S.  690. 
Where  it  was  proved  that  by  a  city  ordinance 
the  city  clerk  was  required  to  keep  a  register 
of  all  licenses  issued  by  him,  and  such  reg- 
ister was  produced  at  the  trial  and  the  clerk 
testified  that  no  license  had  been  issued  to 
the  defendant  for  the  period  in  which  the 
alleged  unlawful  sales  were  made,  it  was  held, 
assuming  that  the  burden  of  proof  as  to  that 
point  was  on  the  prosecution,  that  sufficient 
was  shown  to  shift  to  the  defendant  the  bur- 
den of  establishing  the  fact  of  his  license 
if  he  had  one.    Deitz  v.  Central,  1  Colo.  323. 

Evidence  of  the  character  of  the  defendant 
is  not  admissible.  Hammett  ▼.  State,  42 
Okla.  384,  141  Pac.  419.  Neither  is  evidence 
of  the  effect  of  an  ordinance  on  the  business 
of  the  defendant  admissible  as  affecting  the 
validity  of  the  ordinance.  Delphi  v.  Ham- 
ling,  172  Ind.  645,  89  N.  E.  308. 

Where  the  defendant  is  charged  with  re- 
tailing liquor  to  a  person  unknown,  he  has 
a  right  to  introduce  in  evidence  a  record  of 
conviction  in  a  previous  case  in  the  same 
court  on  information  against  him  for  retail- 
ing liquor  to  certain  unknown  persons,  and 
to  follow  such  record  with  the  necessary 
proof  that  the  offense  charged  is  the  same 
for  which  he  has  been  convicted.  State  ▼. 
O'Conner,  4  Ind.  299. 
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Kentucky  Court  of  Appeals — January  12, 

1916. 


167  Ky.  eS6;  181  8,  W.  853. 


Appeal  —  Right  Pnrely  Statutory. 

The  right  of  appeal  in  all  cases  is  a  right 
created  by  statute,  and,  in  the  absence  of  a 
statute  conferring  the  right,  an  appeal  will 
not  lie. 

Int«zi«ati]is  Iiiqvors  —  Aotioii  for  Pem- 
alty  ^  Hatiire  of  Proceeding. 

An  action  in  the  name  of  the  common- 
wealth against  an  express  company  to  recover 
the  penalties  imposed  for  the  violation  of  Ky. 
St.  §  2560b,  subsec.  2,  forbidding  the  trans- 
portation of  intoxicating  liquors  into  prohibi- 
tion territorv.  instituted  under  Cr.  Code  Prac. 
§  11,  authorizing  a  prosecution  of  a  public 
offense  punishable  only  by  fine,  by  penal  ac- 
tion in  the  name  of  Uie  commonwealth,  and 
under  Ky.  St.  §  1139,  providing  that  the 
flne  imposed  by  law  shall  inure  to  the  com- 
monwealth, except  where  given  to  a  partic- 
ular person,  etc.,  may  be  recovered  by  civil 
procedure,  or  by  indictment,  is  not  a  civil, 
but  a  penal  action,  and  no  judgment  for  im- 
prisonment can  be  had  thereunder. 

[See  note  at  end  of  this  case.] 

Ri^kt  to  Appeal  in  Aetion  for  Penalty. 

Ky.  St.  §  2569b,  subsec.  2,  makes  the  trans- 
portation of  intoxicating  liquors  into  prohi- 
bition territory  a  misdemeanor,  punishable 
by  fine  and  imprisonment.  Cr.  Code  Prac. 
§  347,  gives  the  court  of  appeals  jurisdic- 
tion of  appeals  in  penal  actions,  and  in  prose- 
cutions for  misdemeanors,  if  the  judgment 
be  or  might  have  been  for  a  fine  exceeding 
$50.  Section  ?52  declares  that  a  judgment 
on  a  verdict  of  acquittal  of  an  offense  punish- 
able by  imprisonment  shall  not  be  reversed, 
but  that  an  appeal  may  be  taken  by  the  com- 
monwealth as  provided  in  section  337,  when 
important  to  the  correct  and  uniform  ad- 
ministration of  the  criminal  law.  Section  337 
prescribes  the  commonwealth's  appeal  in 
felony  cases  before  a  final  judgment  that  the 
law  may  be  determined  by  the  court  of  ap- 
peals before  a  final  trial.  Section  355  de- 
clares that,  if  the  prosecution  be  by  penal 
action,  the  appeal  shall  be  similar  in  all 
respects  to  appeals  in  civil  actions.  Section 
11  provides  that  proceedings  in  penal  actions 
shall  be  regulated  by  the  code  of  practice  in 
civil  actions.  Held  that,  as  an  appeal  does 
not  lie  in  a  civil  action  except  from  a  final 
judgment  or  order  therein  which  either  termi- 
nates the  action  itself  or  operates  to  divest 
a  right  so  that  the  court  aiter  term  has  no 
power  to  put  the  parties  in  their  original 
condition,  the  commonwealth's  penal  action 
against  an  express  company  for  violation  of 
the  liquor  statute  to  recover  fines  of  $200, 
in   which  there  was  a  verdict  of  guilty  in 
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the  amount  of  $100,  and  in  which  the  judg- 
ment was  set  aside  and  a  new  trial  granted, 
was  never  terminated,  so  that  both  the  com- 
monwealth's appeal  and  the  company's  cross- 
appeal  would  be  dismissed. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Grayson 
county. 

Action  to  recover  penalty.  Commonwealth 
of  Kentucky,  plaintiff,  and  American  Express 
Company,  defendant.  From  judgment  ren- 
dered,   both    parties    appeal.     Appeals    dis- 

HISSED. 

James  Gaarnett,  Charles  H.  MorriSy  H,  D, 
Moorman  and  Charles  Carroll  for  plaintiff. 

M.  A.  Amoldy  8.  L,  Barber,  J.  Blakey  Helm 
and  Trabue,  Doolan  d  Cow  for  defendant. 

[686]  Hurt,  J. — This  is  a  penal  action 
brought  in  the  name  of  the  Commonwealth  of 
Kentucky  against  the  American  Express  Com-, 
pany,  in  the  Grayson  circuit  court.  The  peti- 
tion charged  the  express  company  with  a  vio- 
lation of  Sub-section  2  of  section  2569 -b,  Ky. 
Statutes,  in  that  coimty,  and  sought  to  re- 
cover of  the  express  company  the  sum  of  two 
hundred  dollars.  The  petition  was  subscribed 
by  the  Commonwealth's  attorney  for  the  judi- 
cial district,  which  embraces  Grayson  county. 
The  express  company  entered  a  plea  of  not 
guilty,  and  a  trial  being  had,  a  verdict  of 
guilty  was  returned  against  the  company  and 
the  amount  of  the  recovery  fixed  at  the  sum 
of  one  hundred  dollars  and  judgment  was  ren- 
dered accordingly.  Grounds  for  a  new  trial 
were  filed  and  a  motion  made  to  that  effect, 
and  for  reasons  not  necessary  to  be  stated, 
the  motion  was  sustained,  the  verdict  and 
judgment  set  aside,  and  a  new  trial  granted 
to  the  express  company.  The  attorney  for  the 
Commonwealth  objected  to  the  order  of  the 
court  setting  aside  the  verdict  and  judgment 
and  granting  a  new  trial,  and  his  objection 
being  overruled,  he  excepted  thereto,  and 
prayed  an  appeal  to  this  court,  which  was 
granted.  Thereafter,  the  express  company 
seeking  to  have  the  decisions  of  the  court  be- 
low, which  were  adverse  to  it,  reviewed  by 
this  court,  took  a  cross-appeal. 

The  question  as  to  the  rijght  of  the  Common- 
wealth to  maintain  the  appeal  and  the  right 
of  the  express  company  to  prosecute  a  cross- 
appeal  is  suggested,  and  those  questions  will 
be  first  considered. 

The  right  of  appeal,  in  all  cases,  is  a  right 
created  by  statute,  and  in  the  absence  of  a 
statute  conferring  the  [687]  right,  an  appeal 
will  not  lie.  Gough  v.  Illinois  Cent.  R.  Co.  166 
Ky.  568,  179  S.  W.  449.  This  is  not  a  civil 
action,  as  contended  by  counsel,  but  is  a  penal 
action,   instituted   and   conducted   under   the 


provisions  of  section  11  of  the  Criminal  Oode» 
which  gives  authority  for  the  prosecution  of  a 
public  offense,  the  only  punishment  for  which 
is  a  fine,  by  a  penal  action  in  the  name  of 
the  Commonwealth  of  Kentucky,  or  in  the 
name  of  an  individual  or  corporation,  if  the 
whole  fine  recoverable  be  given  to  such  in- 
dividual or  corporation ;  and  by  the  authority 
of  the  provisions  of  section  1139,  Kentucky 
Statutes,  which  provide  that  all  fines  and  for- 
feitures, wliich  are  imposed  by  law,  shall 
inure  to  the  Commonwealth,  except  where  the 
whole  or  a  part  thereof  shall  be  given  to  a 
person  or  to  a  particular  object,  and  may  be 
recovered  by  civil  procedure,  or  by  indict- 
ment of  a  grand  jury.  While  the  offense, 
which  is  prosecuted,  in  the  case  at  bar,  is 
one  which  may  be  punished  by  imprisonment, 
as  well  as  by  fine,  only  the  fine  denounced  is 
sought  in  the  action,  and  no  judgment  for 
imprisonment  can  be  recovered  in  the  action. 
The  case  of  Com.  v.  Brand,  166  Ky.  754,  179 
S.  W.  844,  cited  by  counsel,  is  not  in  point. 
That  was  a  prosecution,  by  indictment  for  a 
felony,  and  appeals  in  such  cases  are  author- 
ized and  regulated  by  the  provisions  of  Arti- 
cle 1,  chapter  1,  title  9,  of  the  Criminal  Code. 

The  offense  denounced  by  sub-section  2,  sec- 
tion 2669-b,  Ky.  Statutes,  is  a  misdemeanor. 
Appeals  to  this  court  from  judgments  in 
prosecutions  for  misdemeanors  are  provided 
for  and  regulated  by  the  provisions  of  article 
2,  chapter  1,  title  9  of  the  Criminal  Code. 
Section  347  of  that  article  provides  that  this 
court  shall  have  jurisdiction  upon  appeals  in 
penal  actions  and  prosecutions  for  misde- 
meanors, if  the  judgment  be  for  a  fine  ex- 
ceeding fifty  dollars,  or  for  imprisonment  ex- 
ceeding thirty  days,  or  in  case  of  acquittal, 
in  cases  in  which  a  fine  exceeding  fifty  dollars 
or  imprisonment  exceeding  thirty  days  might 
have  been  inflicted.  In  as  mudi  as  a  penal 
action  cannot  be  maintained,  except  for  a 
fine,  the  section,  supra,  limits  the  jurisdiction 
of  this  court  to  appeals,  in  penal  actions,  to 
cases  in  which  a  fine  exceeding  fifty  dollars 
has  been  assessed,  or  to  a  case  in  which  such 
a  fine  might  have  been  inflicted.  The  cases 
in  which  imprisonment  has  been  or  might  be 
inflicted,  necessarily,  has  reference  to  prose- 
cutions for  misdemeanors,  by  indictment,  in- 
formation or  warrant.  The  appeals  contem- 
plated [688]  by  this  section  seem  to  be  only 
such  as  may  be  taken  from  final  judgments  of 
conviction  or  acquittal. 

Section  352,  Criminal  Code,  provides  that 
a  judgment  on  a  verdict  of  acquittal  of  an 
offense,  the  punishment  of  which  is  imprison- 
ment, shall  not  be  reversed,  but  in  such  cases 
an  appeal  may  be  taken  by  the  Common- 
wealth as  provided  in  section  337,  Criminal 
Code,  when  it  is  important  to  the  correct  and 
uniform  administration  of  the  criminal  law. 
Section  337,  supra,  is  where  in  the  manner 
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of  taking  an  appeal  by  the  Commonwealth  is 
provided  for  in  felony  cases,  and  in  which, 
by  the  provisions  •  of  section  348,  Criminal 
Code,  an  appeal  may  be  taken  by  the  Common- 
wealth from  the  decisions  of  the  court  before 
a  final  judgment  in  the  case,  for  the  purpose 
of  having  the  law  of  the  case  determined  by 
this  court  before  the  final  trial.  In  the  case 
of  Com.  v.  Ruber,  126  Ky.  456,  104  S.  W.  282, 
345,  this  court,  in  construing  section  352, 
supra,  held  that  before  final  trial,  where  one 
was  indicted  for  a  misdemean(tr,  the  punish- 
ment for  which  is  imprisonment,  the  Common- 
wealth might  appeal  in  the  manner  provided 
by  section  337,  supra,  before  a  final  judgment 
in  the  ease,  from  the  decisions  of  the  court 
made  in  the  case,  for  the  purpose  of  a  uni- 
form and  correct  administration  of  the  law, 
as  in  felony  cases.  As  in  felony  cases,  how- 
ever, an  appeal  by  the  Commonwealth,  in  a 
prosecution  for  a  misdemeanor  for  the  purpose 
of  having  a  certification  of  the  law,  in  a  case 
wherein  the  punishment  is  imprisonment, 
does  not  operate  to  suspend  proceedings  in  the 
case.  Section  352,  supra,  however,  could  not 
authorize  an  appeal  in  a  penal  action  by  th^ 
Commonwealth,  before  final  judgment  in  the 
case,  as  only  a  fine  in  such  actions  can  be 
inflicted. 

The  Code  makers,  however,  expressly  pro- 
vided for  appeals  to  this  court  in  cases  where- 
in misdemeanors  are  prosecuted  by  penal 
actions,  by  the  enactment  of  section  355,  Crim- 
inal Code,  which  is  as  follows: 

*'If  the  prosecution  be  by  a  penal  action, 
the  appeal  shall  be  similar  in  all  respects  to 
appeals  in  civil  actions." 

In  the  case  of  International  Harvester  Co. 
V.  Com.  161  Ky.  49,  170  S.  W.  660,  this  court 
construing  section  356,  supra,  held  that  in 
penal  actions,  that,  although,  section  348, 
Criminal  Code,  provided  that  upon  an  appeal 
in  a  case  of  misdemeanor  that  the  record 
must  be  lodged  in  the  clerk's  office  of  this 
court  within  sixty  days  after  [689]  the  ren- 
dition of  the  judgment,  that  an  appeal  from 
a  judgment  in  a  penal  action  could  be  taken 
within  the  same  time  as  an  appeal  from  a 
judgment  in  a  civil  action.  Section  2,  Crim- 
inal Code,  supra,  provides  that  "the  proceed- 
ings in  penal  actions  are  regulated  by  the 
Code  of  Practice  in  civil  actions."  Hence,  it 
conclusively  follows  that  the  stage  of  pro- 
ceedings in  a  penal  action  at  which  an  appeal 
may  be  taken,  is  regulated  by  the  Civil  Code, 
and  is  the  same  as  in  a  civil  action.  An  ap- 
peal does  not  lie  in  a  civil  action  except  from 
a  final  order  or  judgment  in  the  action.  A 
final  order  or  judgment  in  a  civil  action, 
from  which  an  appeal  will  lie,  is  one  which 


either  terminates  the  action  itself  or  operates 
to  divest  a  right  in  such  manner  that  the 
court  making  the  order  does  not  have  power 
after  the  expiration  of  the  term  to  put  the 
parties  in  their  original  condition.  Helm  v. 
Short,  7  Bush  (Ky.)  623;  Turner  v.  Browder, 
18  B.  Mon.  (Ky.)  825;  Christman  v.  Chess, 
102  Ky.  230,  43  S.  W.  426;  Harrison  v.  Leb- 
anon Waterworks,  91  Ky.  255,  15  S.  W.  522, 
34  Am.  St.  Hep.  180,  and  many  others.  Tlie 
action  in  the  case  at  bar  has  never  terminated, 
and  the  parties  have  all  the  same  rights,  and 
are  in  the  same  condition  as  at  the  beginning 
of  the  suit. 

It  is,  therefore,  adjudged  that  the  original 
and  cross  appeal  be  both  dismissed. 


NOTE. 

The  statute  under  which  the  action  in  the 
reported  case  was  brought  [Ky.  Stats.  (Car- 
roll, 1915)  vol.  1,  pp.  1321-2]  provides  as 
follows:  "It  shall  be  unlawful  for  any  person 
to  consign,  ship  or  transport  in  any  manner 
whatsoever,  or  deliver  any  of  the  liquors  men- 
tioned in  section  1  of  this  act  [vinous,  malt, 
brewed,  fermented,  spirituous  or  intoxicating 
liquor]  to  any  person  in  any  county,  district, 
precinct,  town  or  city  where  by  law  sale  of 
such  liquors  is  prohibited,  or  for  any  person 
residing  in  such  prohibited  territory  to  re- 
ceive any  such  liquors,  unless  there  appears 
upon  the  outside  of  the  package  containing 
any  such  liquors,  except  such  as  may  be  re- 
ceived by  distillers,  brewers,  or  wholesale 
liquor  dealers,  the  following  information: 
Name  and  address  of  the  consignor,  name  and 
address  of  the  consignee,  and  the  statement 
either  that  such  liquors  are  for  personal  and 
family  use  of  the  consignee,  or  for  medicinal, 
mechanical,  chemical,  scientific  or  sacramen- 
tal purposes.  Any  consignee  accepting  or  re- 
ceiving any  package  containing  such  liquors 
upon  which  appears  a  false  statement,  or  any 
person  consigning,  shipping,  transporting  or 
delivering  any  such  package,  knowing  that 
said  statement  appearing  upon  the  outside 
thereof  is  false,  shall  be  deemed  guilty  of  vio- 
lating the  provisions  of  this  act." 

The  reported  case  holds  that  an  action  to 
recover  the  penalty  prescribed  for  a  violation 
of  this  statute  is  not  a  civil  but  a  penal  ac- 
tion, an  appeal  in  such  an  action,  however, 
being  regulated  by  the  civil  code.  The  rases 
discussing  actions  for  penalties  for  the  vio- 
lation of  intoxicating  liquor  statutes  are  re- 
viewed in  the  note  to  Stout  v.  State,  reported 
ante,  this  volume,  at  page  858. 


t7t 


CITE  THIS  VOL.  ANN.  CA&  1916E. 
GARTNER 


V. 

PITTSBURGH  STOCK  EXCHANGE. 


Pennsylvania  Supreme  Ck>urt — January  2, 

1916. 


247  Pa,  St.  482  i  93  All,  769, 


Exchanges    —    Rules    and    By-laws    — 
Seat  of  Insolrent  Meniber. 

A  provision  of  the  by-laws  of  a  stock  ex- 
change, authorizing  the  sale  of  a  member's 
seat  on  his  insolvency  and  distribution  of 
the  proceeds  to  members  in  payment  of  their 
claims  against  him,  before  payment  of  any- 
thing therefor  to  him  or  those  claiming 
through  him,  is  valid. 

[See  note  at  end  of  this  case.] 

Same. 

That  an  assignee  of  an  insolvent  member 
was  not  given  an  opportunity  to  be  heard  by 
the  arbitration  committee  appointed  pursuant 
to  such  provision  and  the  by-laws  of  the  ex- 
change did  not  entitle  him  to  complain  of  a 
sale  of  the  member's  seat  in  accordance  with 
the  committee's  action,  or  of  the  distribution 
of  the  proceeds  of  the  sale  pursuant  to  the 
by-laws,  especially  where  he  did  not  appeal 
from  the  action  of  the  committee  to  the  board 
of  appeals,  as  provided  by  the  by-laws. 

[See  note  at  end  of  this  case.] 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gjieny  county:  Shafer,  Judge. 

Assumpsit  to  recover  value  of  seat  on  stock 
exchange.  T.  L.  Gartner,  plaintiff,  and  Pitts- 
burgh Stock  Exchange,  defendant.  Judgment 
for  defendant     Plaintiff  appeals.    Affirmed. 

Opinion  of  Court  Below. 

[482]  Shafeb,  J. — In  this  case  the  defend- 
ant offered  no  evidence,  but  [483]  asked  for 
binding  instructions  in  its  favor,  and  a  ver- 
dict was  thereupon  directed  for  the  defendant. 
The  question  therefore  is  whether  the  plaintiff 
made  out  a  case  to  go  to  the  jury.  The  evi- 
dence showed  that  the  defendant  is  a  cor- 
poration, not  for  profit,  organized  for  the 
purpose  of  carrying  on  a  stock  exchange ;  that 
one  E.  D.  Gartner,  brother  of  the  plaintiff, 
was  a  member  of  it  on  and  before  January, 
1908;  that  E.  D.  Gartner  having  gotten  into 
financial  difficulties,  borrowed  ten  thousand 
dollars  from  the  plaintiff,  giving  him  his  note 
therefor,  and  as  collateral  security  therefor 
assigning  to  him  the  membership  in  the  Stock 
Exchange  standing  in  his  name,  of  which 
assignment  the  Stock  Excliange  afterwards  re- 
ceived notice;  shortly  after  the  making  of 
this  note  and  assignment  E.  D.  Gartner  be- 
came insolvent,  and  he  and  the  firm  of  which 


he  was  a  member  made  a  deed  of  voluntary 
assignment,  and  subsequently  went  into  bank- 
ruptcy.    The  by-laws  provide  that  in  every 
case  where  a  member   becomes   insolvent  or 
bankrupt  the  board  of  directors  may  cause  his 
membership  to  be  sold,  and  after  paying  out 
of  the  proceeds  all  dues  and  claims  owing  by 
the  member,  or  any  firm  of  which  he  is  a 
member,  to  other   members  of  the  exchange 
whatever  may  be  due  them  as  certified  by  the 
arbitration  committee,  they  are  to  pay   the 
balance,  if  any,  to  the  member  whose  member- 
ship has  been  sold,  or  to  such  other  person  a8 
may  legally  be  entitled  to  the  same,  the  trans- 
feree under  such  sale  to  be  subject  to  the  ap- 
proval of  the  board  of  directors  before  being 
admitted  as  a  member.     That  by-law  provid- 
ing for   the   appointment   of   an   arbitration 
committee,  to  consist  of  five  members,  pro- 
vides further  that  each  party  to  a  controversy 
shall  have  a  right  to  challenge  one  out  of 
the   five   and   that   three   shall    constitute   a 
quorum,  and  that  all  claims  and  differences 
arising  in  dealings  between  members  of  the 
exchange,  all  disputes  arising  out  of  the  dos- 
ing of  contracts,  all  complaints  of  breach  of 
contract,  and  violations  of  the  rules,  shall  be 
determined  by  this  committee;  that  the  ex- 
change itself  and  its  members  [484]  wishing 
to  secure  their  claims  out  of  the  proceeds  of 
any  transfer  or  sale  of  a  membership  must 
file  their  claims  within  three  days  after  notice 
of  such  transfer  or  sale  is  posted.     The  by- 
laws further  provide  for  a  board  of  appeals 
from  the  decisions  of  the  arbitration  commit- 
tee, which  shall  consist  of  the  board  of  direc- 
tors, not  less  than  seven  to  be  present  at  each 
hearing,  and  that  each  party  may  challenge 
one  member  of  the  board  of  directors,  and 
that  within  five  days  after  the  making  of  an 
award  or  decision  by  the  arbitration  commit- 
tee either  party  may  appeal  to  the  board  of 
appeals   thus   constituted,   which    shall   then 
have  power  to  affirm,  modify  or  reverse  the 
award  or  decision  or  rehear  the  same  as  they 
see  fit,  and  their   award  and  decision  shall 
be  final  and  conclusive  in   all  respects.     It 
further  appears  that  in  July,  1906,  the  ex- 
change sold  the  seat  of  E.  D.  Gartner  for  five 
thousand  dollars;   that  the  arbitration  com- 
mittee had  presented  to  it  claims  to  a  large 
amount,  and  that  it  allowed  claims  of  four 
or  five  persons  amounting  in  all  to  thirteen 
thousand  odd  dollars.    It  further  appears  that 
the   plaintiff  demanded  to  be  heard  by   the 
arbitration    committee   in   opposition   to   the 
claims  which  were  afterwards  so  allowed,  or 
some  of  them,  on  the  ground  that  they  were 
founded   upon   fictitious  sales   such   as   were 
forbidden  to  be  made  by  the  by-laws  of  the 
exchange;   and  to  show  that  no  money  was 
owing  to  members  of  the  exchange  by  E.  D. 
Gartner,  and  that  the  committee  refused  to 
allow  him  to  appear  before  it  for  that  purpose. 
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The  plaintiff  offered  to  prove  on  the  trial  that 
the  claimfl  which  were  allowed  to  members  of 
the  Stock  Exchange  by  the  arbitration  com- 
mittee were  fictitious  and  that  no  money  was 
owing  in  fact  to  those  members  by  E.  D.  Gart- 
ner or  the  firm  of  which  he  was  a  member, 
the  evidence  of  which  offer  was  rejected.  The 
plaintiff's  claim  as  set  out  in  his  amended 
declaration  is  that  he  could  have  sold  the 
membership  for  eight  thousand  dollars  cash 
and  could  have  secured  a  purchaser  acceptable 
to  the  defendant  but  they  would  not  permit 
him  to  do  so,  [485]  and  that  the  sale  for  five 
thousand  dollars  was  against  his  rights,  that 
the  allowance  of  claims  made  by  the  arbitra- 
tion committee  was  wrongful,  and  that  there- 
fore the  defendant  *'by  its  conduct  as  herein 
set  forth  in  preventing  him  from  realizing 
the  value  of  said  membership  became  and  is 
liable  to  pay  the  said  plaintiff  the  value  of 
said  membership,  to  wit:  eight  thousand  dol- 
lars," for  the  recovery  of  which  the  plaintiff 
brought  this  suit.  The  plaintiff  offered  no 
evidence  as  to  the  value  of  the  seat,  but  ac- 
quiesced in  the  result  of  the  sale. 

A  seat  in  such  exchange  is  not  property  in 
the  eye  of  the  law;  it  is  a  mere  creation  of 
the  board,  to  be  held  and  enjoyed  with  all  the 
limitations  and  restrictions  which  the  consti- 
tution and  by-laws  put  upon  it;  Thompson  v. 
Adams,  03  Pa.  St.  55.  The  provision  for  the 
sale  of  the  seat  upon  insolvency,  or  otherwise, 
and  for  the  distribution  of  the  proceeds  of 
such  sale  to  members  of  the  board  in  pay- 
ment of  their  claims  against  the  person  whose 
seat  is  sold,  before  the  payment  of  anything 
therefor  to  him  or  those  claiming  under  him, 
is  one  which  the  exchange  had  an  undoubted 
right  to  make,  and  by  which  the  member  and 
those  claiming  under  him  in  any  way  are 
bound.  An  assignment  by  a  member  of  his 
seat,  with  notice  thereof  to  the  board,  can 
mean  nothing  more  than  that  the  board 
should  not  pay  out  to  the  member  any  balance 
found  in  his  favor  without  regards  to  the 
rights  of  the  assignee.  Upon  the  making  of 
such  an  assignment  the  assignor  does  not 
cease  to  be  a  member,  nor  does  the  assignee 
become  a  member  in  any  sense,  and  especially 
is  this  the  case  if  the  assignment  is  not  abso- 
lute but  conditional  as  security  for  a  debt. 
Any  number  of  such  assignments  might  be 
given  out  by  the  member  and  the  board  is  not 
bound  to  treat  such  an  assignee  or  assignees 
as  having  any  rights  except  to  receive  the 
surplus,  if  any,  awarded  to  the  member.  If 
this  view  of  the  rights  of  an  assignee  is 
correct  the  plaintiff  could  not  complain  of  not 
being  heard  by  the  arbitration  committee. 
There  is  no  evidence  that  his  assignor  was 
not  permitted  to  be  [486]  heard.  But  wheth- 
er this  view  be  correct  or  not,  we  are  of 
opinion  that  the  plaintiff,  if  he  had  standing 
to  appear  before  the  arbitration  committee. 


was  bound  to  appeal  from  its  decision  as 
provided  by  the  by-laws  and  that  his  failure 
to  do  so  is  conclusive  against  his  claim. 

It  further  appears  by  the  evidence  that  the 
board  is  a  mere  custodian  of  the  price  of  the 
seat,  under  the  terms  of  the  by-laws,  for  the 
creditors  of  the  member  and  for  the  member 
himself.  To  allow  the  member  or  his  assignee 
to  recover  the  whole  fund  in  an  action  in 
which  only  the  exchange  itself  is  a  defendant 
would  be  an  injustice  to  the  exchange  and  to 
the  members  who  also  claim  the  fund.  The 
plaintiff  has  no  other  or  greater  right  to  the 
fund  than  have  these  members  themselves, 
and  if  the  plaintiff  can  recover  in  this  action 
each  one  of  them  can  recover  in  like  manner. 
We  are  of  opinion,  therefore,  that  the  plain- 
tiff did  not  make  out  a  case  entitling  him  to 
receive  from  the  exchange  the  whole  purchase- 
money  received  by  it  for  the  seat  of  E.  D. 
Gartner,  and  the  motion  is  therefore  refused. 

Upon  the  trial  the  court  refused  to  permit 
the  plaintiff  to  offer  testimony  tending  to 
prove  that  the  claims  of  other  members  of  the 
stock  exchange  against  the  insolvent  member 
were  false  and  fictitious,  fraudulent  and  un- 
lawful. 

W.  A.  Btone  and  T,  L,  Gartner  for  appel- 
lant. 
A,  M.  Imbrie  for  appellee. 

[487]  Peb  CuBiAic. — ^The  judgment  is  af- 
firmed on  the  opinion  of  Judge  Shafer,  dis- 
missing the  motion  for  a  new  trial. 


NOTE. 

Validity  of  Rule  of  Stoek  Exehange 
with  Rospeot  to  Seat  of  Insolrent  or 
Defaulting  Member. 

It  has  been  generally  held  that  rules  of  a 
stock  exchange  affecting  the  seat  of  an  insol- 
vent or  defaulting  member  are  valid.  Hyde  v. 
Woods,  94  U.  S.  623,  24  U.  S.  (L.  ed.)  264 
(suspension  of  defaulting  member,  and  sale 
of  seat  for  benefit  of  creditor  members)  ;  In 
re  Gregory,  174  Fed.  629,  98  C.  C.  A.  383,  27 
L.R.A. (N.S.)  613  (preference  in  favor  of 
members)  :  Zell  v.  Baltimore  Stock  Exrh  302 
Md.  489,  62  Atl.  808,  4  L.R.A. (N.S.)  435 
(preference  in  favor  of  members)  ;  Mohlor  v. 
Chamber  of  Commerce,  130  Minn.  288,  153 
N.  W.  617  (lien  on  membership  in  favor  of 
other  members)  ;  Belton  v.  Hatch,  109  N.  Y, 
593,  17  N.  £.  225,  4  Am.  St.  Rep.  495  (sus- 
pension of  insolvent  and  in  certain  cases  for- 
feiture of  membership)  ;  Londheim  v.  White. 
67  How.  Pr.  (N.  Y.)  467  (prohibition  of 
transfer  of  membership  by  defaulting  mem- 
ber) ;  Thompson  v.  Adams,  93  Pa.  St.  55 
(preference  in  favor  of  members) ;   Moxey's 
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Appeal,  9  W.  N.  C.  (Pa.)  441  (preference  in 
favor  of  members)  ;  Keycr  v.  Memphis  Cot- 
ton Exch.  (Tenn.)  186  S.  W.  693  (prohibition 
of  transfer  of  membership  by  defaulting  mem- 
ber) ;  Clarkson  v.  Toronto  Stock  Exch.  13  Ont. 
213,  19  Am,  &  Eng.  Corp.  Cas.  386  (prefer- 
ence in  favor  of  exchange  and  members). 
And  see  the  reported  case.  The  validity  of 
such  a  rule  has  also  been  recognized,  though 
not  passed  on,  in  the  following  cases.  In  re 
Gaylord,  111  Fed.  717;  In  re  Currie,  185  Fed. 
263,  107  C.  C.  A.  369;  Shannon  v.  Cheney, 
156  Cal.  567,  105  Pac.  688 ;  Weston  v.  Ives,  97 
N.  Y.  222;  In  re  Hayes,  37  Misc.  264,  75 
N.  Y.  S.  312;  Cohen  v.  Budd,  52  Misc.  217, 
103  N.  Y.  S.  45,  affirmed  117  App.  Div.  922, 
102  N.  Y.  S.  1133;  Leech  v.  Leech,  3  W.  N.  C. 
(Pa.)   542. 

The  reason  underlying  these  decisions  was 
clearly  stated  in  the  leading  case  of  Hyde  v. 
Woods,  94  U.  S.  523,  24  U.  S.  (L.  ed.)  264,  as 
follows :  "A  seat  in  this  board  is  not  a  matter 
of  absolute  purchase.  Though  we  have  said 
it  is  property,  it  is  incumbered  with  condi- 
tions when  purchased,  without  which  it  could 
not  be  obtained.  It  never  was  free  from 
the  conditions  of  article  16,  neither  when 
Fenn  bought,  nor  at  any  time  before  or 
since.  That  rule  entered  into  and  became 
an  incident  of  the  property  when  it  was  cre- 
ated, and  remains  a  part  of  it  into  whose 
hands  soever  it  may  come.  As  the  creators  of 
this  right— this  property — ^took  nothing  from 
any  man's  creditors  when  they  created  it,  no 
wrong  was  done  to  any  creditor  by  the  imposi- 
tion of  this  condition.  .  .  .  It  is  said  that 
it  is  against  the  policy  of  the  bankrupt  law, 
against  public  policy,  to  permit  a  man  to 
make  in  this  or  any  other  manner  a  standing 
or  perpetual  appropriation  of  his  property  to 
the  prejudice  of  hie  general  creditors;  and  it 
is  to  this  point  that  the  numerous  authorities 
of  counsel  are  cited.  They  all,  however,  relate 
to  cases  where  a  man  has  done  this  with  prop- 
erty which  was  his  own — property  on  which 
he  himself  imposed  the  direction,  or  the  in- 
cumbrance, which  impeded  creditors.  It  is 
quite  different  where  a  man  takes  property 
by  purchase  or  otherwise,  which  is  subject  to 
that  direction  or  disposition  when  he  receives 
it.  It  is  no  act  of  his  which  imposes  the  bur- 
den. It  was  imposed  by  those  who  had  a 
right  to  do  it,  and  to  make  it  an  accompani- 
ment of  any  title  which  they  gave  to  it." 

In  the  case  of  In  re  Gregory,  174  Fed,  629, 
98  C.  C.  A.  383,  27  L.R.A.(N.S.)  613,  the 
court  pointed  out  that  if  the  effect  of  such  a 
rule  was  that  a  part  of  the  estate  of  the 
insolvent  member  would  be  taken  out  of  the 
bankruptcy  act,  the  rule  would  be  invalid,  but 
that  such  was  not  the  effect,  for  the  rule 
merely  passed  with  the  estate  of  the  bank- 
rupt for  administration  under  the  act.  For 
a  discussion  of  membership  or  a  seat  in  a 


stock  exchange  as  an  asset  in  bankruptcy  see 
the  note  to  O'Dell  v.  Boyden,  10  Ann.  Cas.'  239. 


BRACK  ET  AIu 

V. 

MAYOR  AND  OITT  OOUHOIL  OF 


Maryland    Court   of   Appeals — February   17, 
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Eminent  Domain  —  Measnre   of  Com- 
pensation. 

In  proceedings  to  condemn  land,  the  meas- 
ure of  compensation  is  the  value  of  the  land 
condemned,  together  with  a  due  allowance  of 
consequential  damages  as  to  the  remainder; 
the  amount  allowed  for  the  property  taken 
being  based  on  its  actual  market  value,  which 
is  estimated  with  reference  to  all  uses  for 
wliich  the  land  is  adapted,  such  as  suitabil- 
ity for  a  reservoir,  etc. 

[See  10  R.  C.  L.  tit.  Eminent  Domain  p. 
129  et  seq.] 

Adaptability  to  Particular  Use  —  Stor- 
age of  Water. 

In  proceedings  to  condemn  land  for  stor- 
age of  a  city  water  supply,  it  was  alleged 
that  plaintiff^s  land,  through  which  a  strip 
was  condemned,  was  specially  adapted  for 
reservoir  purposes.  The  court  excluded  evi- 
dence of  special  adaptability  to  such  use,  on 
the  ground  that,  since  the  owner  had  no  right 
to  impound  the  waters  of  the  stream  flowing 
through  the  land  without  consent  of  the  ciiy, 
as  lower  riparian  proprietor,  there  was  no 
actual  increase  in  the  value  of  the  land  by 
its  abstract  adaptability  for  reservoir  pur- 
poses. Held  that,  in  the  absence  of  affirma- 
tive showing  in  the  record  that  the  use  of  the 
land  for  reservoir  purposes  would  necessarily 
involve  an  invasion  of  the  riparian  rights 
of  the  city,  and  the  offer  of  proof  being  dis- 
tinctly to  show  that  the  land  had  an  inde 
pendent  availability  for  reservoir  purposes, 
evidence  as  to  its  value  for  such  use  was  im- 
properly excluded. 

[See  note  at  end  of  this  case.] 
Offer  of  Privilege  to  Rednee  Damaeet. 

In  proceedings  to  condemn  land  to  st^jre 
water  for  a  city,  where  a  strip  running 
through  the  farm  was  condemned,  which 
would  be  flooded,  thus  dividing  the  land  in 
halves,  an  amendment  to  the  petition  obligat- 
ing the  city  to  construct  a  road  and  bridge 
across  the  flooded  area,  and  to  give  the  own- 
er the  right  perpetually  to  maintain  the 
same,  the  object  being  to  reduce  damages, 
is  improper  over  objection  by  the  owner; 
since,    in   awarding   compensation,   the   jury 
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cannot  in  place  of  money  require  a  property 
owner  to  accept  privileges. 

Same. 

Where  a  strip  through  the  middle  of  a 
farm  was  taken  to  secure  land  for  the  stor- 
age of  a  city  water  supply,  an  offer  by  the 
city  to  grant  the  owner  and  his  successors 
the  perpetual  right  to  water  their  stock  in 
the  stream  flowing  through  the  land  taken 
is  not  available  to  reduce  damages;  the  con- 
tinuance of  the  privilege  being  precarious  un- 
der Acts  1914,  c.  810,  vesting  power  in  the 
state  board  of  health  to  prevent  the  pollu- 
tion of  waters  to  protect  the  public  health. 


In  condemnation  proceedings  to  take  land 
for  storage  of  a  city's*  water  supply,  where  the 
petition,  over  the  owner's  objection,  was 
amended  to  extend  to  him  certain  privileges 
and  reservations  to  reduce  damages,  a  mo- 
tion ne  recipiatur,  denying  the  right  of  the 
city  to  so  modify  the  petition,  assigning  that 
the  amendment  was  too  vague  and  uncertain, 
was  inconsistent  with  the  petition,  was  of- 
fered too  late,  and  was  not  germane  to  the 
issue,  was  sufTieiently  comprehensive  to  raise 
the  question  for  review  on  appeal. 

Amount  of  Allowance  —  Review  on  Ap- 
peal —  Prejudioe  from  EKolusion  of 
Evidence. 

In  condemnation  proceedings,  where  the 
evidence  as  to  damages  is  conflicting,  but 
some  of  the  estimates  exceed  the  sum  ascer- 
tained by  the  verdict,  the  reviewing  court 
cannot  rule,  as  matter  of  law,  that  the  al- 
lowance is  so  obviously  excessive  as  to  ren- 
der nonprejudicial  erroneous  rulings  below 
excluding  evidence  as  to  the  special  adaptabil- 
ity of  the  land  for  reservoir  purposes  as  bear- 
ing on  the  measure  of  damages. 

Appeal  from  Circuit  Court,  Baltimore 
county:     Duncan,  Judge. 

Condemnation  proceeding.  Mayor  and  City 
Council  of  Baltimore,  plaintiff,  and  Henry  L. 
Brack  et  al.,  defendants.  From  judgment  ren- 
dered, defendants  appeal.  The  facts  are  stat- 
ed in  the  opinion.    Reversed. 

Wm.  L.  Offden  and  Frank  Oosnell  for  appel- 
lants. 

8.  8.  Field  for  appellee. 

[379]  Urner,  J. — This  is  a  condemnation 
proceeding  for  the  acquisition  by  the  City  of 
Baltimore  of  certain  land  of  the  appellant,  in 
Baltimore  County,  included  in  the  area  re- 
quired for  the  storage  and  protection  of  a  new 
water  supply  for  the  City  to  be  impounded 
by  an  extensive  dam  in  the  valley  of  the 
Gunpowder  River.  The  tract  condemned  con- 
tains about  fortv-four  acres.  It  embraces  the 
middle  portion  of  the  appellant's  farm  of  one 
hundred  and  ninety  acres,  and  lies  along  a 
stream  called  Peterson's  Run,  which,  for  the 
greater  part  of  its  course  through  the  farm, 
will  be  absorbed  in  the  waters  of  the  reservoir. 
Ann.  Gas.  191 6E. — 66. 


By  the  appropriation  of  ground  in  this  pro- 
ceeding the  remainder  of  the  appellant's  land 
will  [380]  be  divided  into  two  disconnected 
tracts  of  approximately  equal  acreage.  The 
buildings  are  located  at  the  eastern  end  of  the 
farm,  and  an  outlet  is  provided  by  a  roadway 
extending  through  the  property  to  a  public 
thoroughfare  beyond  its  western  limits.  This 
private  way  crosses  Peterson's  Run  by  a 
bridge  not  far  below  the  point  where  the 
stream  enters  the  farm,  but  the  land  taken 
by  the  City  will  be  necessarily  flooded  to  such 
an  extent  as  to  prevent  the  use  of  the  road- 
way and  bridge  at  their  present  level.  The 
condemnation  of  the  intersecting  tract,  which 
is  proposed  by  the  petition  to  be  acquired  in 
fee  simple,  would  also  in  itself  have  debarred 
the  landowner  from  the  use  of  the  customary 
outlet,  but  it  was  provided  by  an  amendment 
to  the  petition  that  the  property  required 
should  be  condemned  subject  to  the  obligation 
upon  the  part  of  the  Mayor  and  City  Council 
of  Baltimore  to  construct  a  suitable  bridge 
over  Peterson's  Run,  and  a  suitable  road  from 
each  side  of  the  bridge  to  the  outlines  of  the 
property  sought  to  be  condemned,  along  the 
line  of  the  present  way,  the  new  road  and 
bridge  to  be  equally  as  good  as  those  now  ex- 
isting, and  to  be  at  a  sufficient  elevation  to 
furnish  a  safe  and  solid  roadway  connecting 
the  separated  portions  of  the  farm,  and  to  be 
for  the  perpetual  use  and  benefit  of  the  owners 
of  the  remaining  land,  by  whom,  however,  it 
was  to  be  maintained.  Bv  the  same  amend 
ment  it  was  further  stipulated  that  the  con- 
demnation should  be  subject  to  the  reserva- 
tion in  behalf  of  the  landowner,  his  heirs  or 
assigns,  of  the  right  of  access  to  the  Run 
above  the  roadway  for  all  domestic  purposes, 
including  the  cutting  of  ice  and  the  right  to 
have  live  stock,  except  hogs,  resort  to  that 
portion  of  the  stream. 

The  petition  was  thus  amended,  by  leave 
of  the  Court,  after  the  jury  had  been  im- 
paneled and  had  view^ed  the  premises.  Objec- 
tion to  the  amendment  was  taken  bv  a  motion 
ne  recipiatur  J  which  was  overruled;  and  a 
formal  exception  to  this  action  was  reser\'ed 
and  constitutes  the  first  bill  of  exceptions  in 
the  record.  The  appellant  complains  of  the 
modification  referred  to  mainly  on  the  ground 
that  it  is  [381]  inconsistent  with  a  condemna- 
tion in  fee  simple,  to  which  the  proceedings 
are  in  terms  directed,  and  seeks  to  accom- 
plish by  the  provisions  stated  the  partial  sat- 
isfaction of  damages  which  are  claimed  to  be 
legally  demandable  as  a  whole  in  money. 
Other  exceptions  were  reserved  to  the  refusal 
of  the  Court  below  to  allow  the  defendant 
to  show  that  the  land  being  condemned  has 
special  features  which  give  it  an  independent 
value  as  a  reservoir  site.  The  appeal  by 
which  the  questions  we  have  indicated  are 
brought  before  us  f  t  determination  has  been 
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taken  by  the  defendant  from  a  judgment  en- 
tered upon  the  inquisition  as  returned  by  the 
jury  awarding  him  damages  to  the  amount 
of  $15,967.00. 

In  the  argument  of  the  case  in  this  Court 
the  subject  first  considered  was  the  propriety 
of  the  exclusion  of  evidence  as  to  the  adapta- 
bility of  the  land  for  reservoir  purposes,  and 
we  will  adopt  the  same  order  of  discussion. 

The  just  compensation  to  which  the  land- 
owner is  entitled,  where  part  of  his  land  is 
taken  for  public  use,  includes  the  value  of  the 
ground  condemned  and  a  due  allowanc3  for 
consequential  damages,  if  any,  to  the  re- 
mainder. Patterson  v.  Baltimore  City,  124 
Md.  153,  91  Atl.  966;  Baltimore  v.  Megary. 
122  Md.  20,  89  Atl.  331;  Baltimore  v.  Gar- 
rett, 120  Md.  608,  87  Atl.  1057;  Ridgely  v. 
Baltimore,  119  Md.  567,  87  Atl.  909.  With 
respect  to  the  property  taken  the  award  must 
be  based  upon  its  actual  market  value  at 
the  time  of  the  condemnation.  Norris  v. 
Baltimore,  44  Md.  607;  Moale  v.  Baltimore, 
5  Md.  314,  61  Am.  Dec.  276;  Tide  Water 
Canal  Co.  v.  Archer,  9  Gill  &  J.  (Md.)  479. 
The  rule  is  that  the  market  value  of  the  land 
is  to  be  estimated  with  reference  to  the  uses 
and  purposes  to  which  it  is  adapted,  and  that 
any  special  features  which  may  enhance  its 
marketability  may  properly  be  considered. 
But  the  fact  that  the  land  is  needed  for  the 
particular  object  sought  by  the  condemnation 
is  not  to  be  regarded  as  an  element  of  the 
value  to  be  ascertained.  The  question  is  not 
what  the  property  is  worth  to  the  condemning 
party,  but  what  could  probably  be  realized 
from  its  sale  to  any  purchaser  who  might  de- 
sire it  for  any  or  all  of  the  purposes  for  which 
it  is  available. 

[382]  In  16  Cyc.  767,  it  is  said:  "The 
true  rule  is  that  any  use  for  which  the  prop- 
erty is  capable  may  be  considered,  and  if  the 
land  has  an  adaptability  for  the  purposes  for 
which  it  is  taken,  the  owner  may  have  this 
considered  in  the  estimate  as  well  as  any 
other  use  for  which  it  is  capable.  Thus,  in 
proceedings  to  condemn  land  for  railroad  pur- 
poses, for  a  bridge  site,  or  for  a  reservoir  or 
wat«r  supply,  it  may  be  shown  that  the  land 
has  an  especial  availability  w^hich  would  ren- 
der it  valuable  to  any  on*;  who  might  wish  to 
purchase  it  for  railroad  purposes,  for  a  bridge 
site,  or  for  the  purpose  of  a  reservoir  or 
water  supply,  and  the  owner  ma}'  insist  upon 
this  availability  of  his  land  for  the  particular 
purpose  as  an  element  in  estimating  its  val- 


ue." 

In  Mississippi,  etc.  River  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  25  U.  S.  (L.  ed,)  206, 
where  three  islands  in  the  Mississippi  River 
were  being  condemned  for  use  in  th^  construc- 
tion of  a  boom,  and  the  owner  desired  to  have 
their  special  availability  for  such  use  con- 
sidered in  the  estimate  of  his  damages,  it  was 


said:  "In  determining  the  value  of  land  ap- 
propriated for  public  purposes,  the  same  con- 
siderations are  to  be  regarded  as  in  a  sale 
of  property  between  private  parties.  The  in- 
quiry in  such  cases  must  be  what  is  the  prop- 
erty worth  in  the  market,  viewed  not  merely 
with  reference  to  the  uses  to  which  it  is  at 
the  time  applied,  but  with  reference  to  the 
uses  to  which  it  is  plainly  adapted;  that  is 
to  say,  what  is  it  worth  from  its  availability 
for  valuable  uses." 

It  was  held  in  Sargent  v.  Merrimac,  196 
Ma«s.  171,  81  N.  E.  970,  124  Am.  St.  Rep. 
528,  11  L.R.A.(N.S.)  996,  where  a  landowner 
was  seeking  compensation  for  property  taken 
as  a  source  of  municipal  water  supply,  that : 
"The  market  value  to  which  the  petitioner 
was  entitled  was  made  up  of  the  value  of  the 
land  apart  from  its  special  adaptability  for 
water  supply  purposes,  plus  such  sum  as  a 
purch&ser  would  have  added  to  that  value  be- 
cause of  the  chance  that  the  land  in  question 
might  be  some  day  used  as  a  water  supply.'* 
The  decision  in  Moulton  v.  Newburyport  Wa- 
ter Co.  137  Mass.  163,  was  to  the  same  gen 
eral  effect. 

[383]  In  Spring  Valley  Water  Works  v. 
Drinkhouse,  92  Cal.  528,  28  Pac.  681,  it  wa^* 
held  to  be  proper  to  show  that  land  which 
was  being  condemned  for  a  reservoir  site 
was  so  situated  as  to  be  peculiarly  adapted 
to  such  use.  llie  same  theory  was  adopted 
in  the  case  of  Alio  way  v.  Nashville,  88  Tenn. 
510,  13  S.  W.  123,  8  L.R.A.  123,  where  land 
was  condemned  for  a  reservoir,  and  it  wan 
said  that  the  market  value  to  which  the  own- 
er was  entitled  "includes  every  element  of 
usefulness  and  advantage  in  the  property.  If 
it  be  useful  for  agriculture  or  for  residence 
purposes;  if  it  has  adaptability  for  a  reser- 
voir site,  or  for  the  operation  of  machinery;  if 
it  contains  a  quarry  of  stone,  or  a  mine  of 
precious  metals;  if  it  possesses  advantage  of 
location,  or  availability  for  any  useful  pur- 
pose whatever,  all  these  belong  to  the  owner, 
and  are  to  be  considered  in  estimating  ita 
value.  It  matters  not  that  the  owner  uses 
the  property  for  the  least  valuable  of  all  the 
ends  to  which  it  is  adapted,  or  that  he  put  a 
it  to  no  profitable  use  at  all.  All  its  capa* 
bilities  are  his,  and  must  be  taken  into  the 
estimate.^' 

An  opinion  delivered  by  Lord  Chief  Justice 
Alverstone,  In  re  Gough,  etc.  Joint  Water 
Board  [1904]  1  K.  B.  (Eng.)  422,  approves 
as  correct  the  following  statement  of  Wright. 
J.,  whose  action  was  under  review:  "If  there 
is  a  site  which  has  peculiar  advantages  for 
the  supply  of  water  to  a  particular  valley  or 
a  particular  area  of  any  other  kind,  or  to  all 
valleys  or  areas  within  a  certain  distance, 
if  those  valleys  are  what  might  be  called 
natural  customers  for  water  by  reason  of  their 
populcusness  and  of  their  situation, — if  the 
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site  has  peculiar  advanlageB  for  supplying  in 
that  sense — apart  from  value  created  or  en- 
hanced by  any  Act  of  Parliament  or  scheme 
for  appropriating  the  water  to  a  particular 
local  authority,  I  think  it  may  be  taken  that 
there  is  a  natural  value  in  the  site  for  the 
purposes  of  water  supply,  and  that  it  should 
be  taken  into  consideration.'' 

The  case  of  Brown  v.  Forest  Water  Co. 
213  Pa.  St.  440,  62  Atl.  1078,  also  recognized 
the  rule  that  the  special  availability  of  land 
for  reservoir  or  water  supply  purposes  is  a 
proper  element  [384]  of  value  to  be  proven. 
It  was  said  in  the  opinion:  **The  defendant 
cannot  properly  complain  of  the  admission  of 
evidence  that  the  property  taken  by  it  was 
adapted  to  reservoir  purposes,  from  the  nat- 
ural formation  of  the  land,  the  amount  of 
water  flowing  over  it,  and  its  proximity  to 
certain  towns.  All  these  matters  were  ele- 
ments entering  into  the  market  value  of  the 
property." 

llie  general  principle  of  the  above  citations 
is  applied  in  numerous  cases  collected  in  Lew- 
is on  Eminent  Domain,  3  ed.  sec.  707,  and  in 
notes  to  decisions  reported  in  Missouri,  etc. 
R.  Co.  V.  Roe,  15  L.R.A.(N.S.)  679;  Sargent 
V.  Merrimac,  11  L.R.A.(N.S.)  996;  Brown  v. 
W.  T.  Weaver  Power  Co.  3  L.R.A.(N.S.)  912, 
and  Smith  v.  Com.  24  Ann.  Cas.  1236. 

In  the  case  of  Callaway  v.  Hubner,  99  Md. 
529,  58  Atl.  362,  this  Court,  in  passing  upon 
exceptions  to  the  ratification  of  a  sale  of  land 
reported  by  trustees,  and  in  determining 
whether  the  sale  was  improvident,  had  occa- 
sion to  consider  the  availability  of  the  prop- 
erty for  reservoir  purposes  as  entering  into 
the  market  value,  and  as  affecting  the  ques- 
tion as  to  the  propriety  of  the  sale,  which  had 
Ipft  that  element  out  of  view.  The  opinion 
by  Tudge  Pearce  cited  and  quoted  from  the 
decisions  in  In  re  Furman  St.  17  Wend.  (N. 
Y.)  669;  Young  v.  Harrison,  17  Ga.  30,  and 
Mississippi,  etc.  River  Boom  Co.  v.  Patterson, 
98  U.  S.  403,  25  U.  S.  (L.  ed.)  206,  in  sup- 
port of  the  proposition  that  the  availability 
of  property  for  particular  uses  should  be  tak- 
en into  consideration  when  its  value  is  being 
estimated.  It  was  accordingly  decided  that 
the  value  of  the  land  as  a  reservoir  site 
should  have  been  considered  by  the  trustees, 
and  that  as  they  sold  the  property  in  disre- 
gard of  the  special  advantage  which  it  thus 
possessed,  and  at  a  much  lower  price  than 
might  otherwise  probably  have  Ijeen  obtained, 
the  sale  could  not  be  approved.  It  was  re- 
marked that  the  trustees  had  made  no  effort 
to  sell  the  land  to  the  City  of  Baltimore,  al- 
though they  knew  it  was  in  the  market  for 
a  reservoir  site  in  that  locality,  and  disposed 
of  the  property  as  if  it  were  [3851  ordinary 
unimproved  ground.  In  this  connection  it 
was  said,  in  the  language  of  the  lower  Court, 
which  was  quoted  with  approval:  "Had  the 
city  proceeded  by  condemnation  (as  it  might 


have  done),  the  peculiar  value  of  this  land  as 
a  reservoir  site  would  have  been  a  fact  to  be 
considered  by  the  jury  in  assessing  its  value." 

The  case  of  Matter  of  Simmons,  130  App. 
Div.  350,  114  N.  Y.  S.  571,  195  N.  Y.  573,  88 
N.  E.  1132,  229  U.  S.  363,  33  S.  Ct.  876,  67  U. 
8.  (L.  ed.)  1228,  46L.R.A.(N.S.)  391,  is  cited 
as  tending  to  support  the  opposite  theory. 
But  an  examination  of  the  decision  rendered 
in  that  case,  by  the  courts  of  New  York  and 
by  the  Supreme  Court  of  the  United  States, 
has  satisfied  us  that  they  are  not  opposed  to 
the  general  trend  of  authority  on  the  subject 
under  inquiry.  In  the  opinion  delivered  by 
the  Appellate  Division  of  the  Supreme  Court 
of  New  York  it  was  said  that  the  landowner, 
whose  property  was  being  taken  as  part  of  the 
site  of  the  Ashokan  Reservoir  for  New  York 
City,  was  entitled  to  receive  its  market  value 
for  any  purpose  to  which  it  was  adapted. 
The  principle  was  distinctly  recognized  that 
when  land  is  shown  to  have  a  market  value 
for  some  particular  use,  its  adaptability  to 
that  use  can  be  taken  into  account  in  the 
estimate  of  the  compensation  to  be  awarded. 
In  that  case  the  landowner  did  not  attempt 
to  prove  that  the  value  of  the  property  had 
been  increased  by  its  availability  for  reser- 
voir purposes  before  the  commencement  of 
the  condemnation  proceedings.  It  was  point- 
ed out  that  there  was  no  evidence  "of  any 
circumstance  by  which  the  value  of  the  parcel 
in  question,  as  a  part  of  a  natural  reservoir 
site,  could  be  estimated  or  determined."  In 
the  absence  of  such  evidence  it  was  held  that 
the  owner  had  received  the  benefit  of  every > 
thing  which  enhanced  the  value  of  his  prop- 
erty except  the  increase  caused  by  its 
appropriation  for  the  use  of  the  city.  The  ac- 
tion of  the  Appellate  Division  in  sustaining 
the  award  was  affirmed  by  the  Court  of  Ap- 
peals of  New  York  without  the  delivery  of  an 
opinion.  The  case  was  then  appealed  to  the 
Supreme  Court  of  the  United  States  upon 
the  question  as  to  whether  the  ruling  [386]  on 
the  measure  of  compensation  amounted  to  a 
taking  of  property  without  due  process  of 
law.  This  question  was  answer eid  by  the 
Supreme  Court  in  the  negative,  and  Mr.  Jus- 
tice Holmes,  who  delivered  the  opinion,  ob- 
served: "The  enhanced  value  of  the  land 
as  part  of  the  Ashokan  Reservoir  depends 
upon  the  whole  land  necessary  being  devoted 
to  that  use.  There  are  said  to  have  been 
hundreds  of  titles  to  different  parcels  of  that 
land.  If  the  parcels  were  not  brought  to* 
gether  by  a  taking  under  eminent  domain,  the 
chance  of  their  being  iinitcd  by  agreement  or 
purcliase  in  such  a  way  as  to  be  available  well 
might  be  regarded  as  too  remote  and  specula- 
tive to  have  any  legitimate  effect  upon  the 
valuation." 

It  is  apparent,  therefore,  that  the  case  last 
cited  is  consistent  with  the  theory  of  the  other 
decisions  referred  to  that  any  particular  capa- 


884 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


bility  which  actually  enhances  the  value  of 
the  property  independently  of  the  demand 
created  by  the  condemnation,  should  be  con- 
sidered in  the  estimate  to  be  made  of  the 
market  value  which  constitutes  the  measure 
of  compensation.  In  the  case  now  before  us 
the  defendant  offered  to  prove  the  existence 
of  such  a  condition  with  reference  to  the  land 
involved  in  this  proceeding.  It  was  testified 
by  the  Sanitary  Engineer  of  the  State  Board 
of  Health  that  he  had  examined  the  defend- 
ant's property  in  respect  to  its  contour  and 
drainage,  and  it  was  then  proposed  to  prove 
by  the  witness  that  by  reason  of  the  topo- 
graphical features  of  the  ground  a  storage  res- 
ervoir could  readily  be  constructed  there  with 
a  capacity  of  1,200,000,000  gallons,  that  there 
was  a  market  at  that  time  for  such  a  reser- 
voir, that  the  site  will  be  destroyed  by  the 
taking  of  the  property  sought  to  be  con- 
demned, and  that  the  land  has  an  independent 
value  as  a  reservoir  site.  The  reason  for  the 
exclusion  of  the  evidence  thus  proffered  is  not 
indicated  in  the  record,  but  the  argument 
against  its  admission  was  that  the  land  in 
question  could  not  have  any  value  as  a  reser- 
voir site,  apart  from  the  object  of  the  present 
condemnation,  because  its  o\^Tier  would  have 
no  right  to  impound  and  distribute  the  waters 
of  the  [387]  stream  flowing  through  it  with- 
out the  consent  of  the  City  of  Baltimore  as 
the  lower  riparian  proprietor,  and  that  as 
the  City  needs  the  stream  as  a  source  of  sup- 
ply for  its  people,  the  storage  of  the  water 
for  the  use  of  other  consumers  would  be  legal- 
ly impracticable.  In  order  to  sustain  this 
contention  we  should  have  to  hold  in  effect 
that  the  evidence  offered  to  be  introduced, 
though  theoretically  admissible  under  the  rule 
we  have  discussed,  must  nevertheless  be  ex- 
cluded in  this  instance  on  the  ground  that 
the  special  element  of  value  to  which  it  refers 
could  not  possibly  have  any  existence  in  fact, 
and  is,  therefore,  incapable  of  being  proven. 
The  record,  however,  does  not  justify  such 
a  conclusion.  It  affords  us  no  sufficient  rea- 
son for  making  a  formal  and  final  declaration 
that  the  defendant's  land  cannot  conceivably 
have  any  peculiar  availability  for  the  pur- 
poses of  a  reservoir  in  view  of  the  acquisition 
by  the  City  of  the  rights  of  a  lower  riparian 
owner.  It  would  not  seem  reasonable  to  hold 
that  land  situated  on  a  watercourse  can  under 
no  conditions  have  any  inherent  value  as  a 
reservoir  site  unless  it  is  held  under  a  com- 
mon ownership  with  all  the  other  properties 
through  which  the  further  course  of  the 
stream  extends.  If  it  affirmatively  appeared 
that  the  use  of  the  tract  in  question  for  such 
a  purpose  would  necessarily  have  involved  an 
invasion  of  the  riparian  rights  of  the  City, 
which  it  has  held  for  many  years,  there  could 
be  no  difficulty  in  eliminating  the  element  of 
reservoir    value   from    further    consideration. 


But  the  proffer  is  distinctly  made  to  prove 
that  the  land  has  an  independent  availability 
for  such  use,  and  the  record  does  not  conclu- 
sively show  that  competent  evidence  to  that 
effect  could  not  be  adduced.  If  we  were  to 
preclude  the  inquiry  which  the  defendant 
proposes  on  that  subject,  we  could  not  be  cer- 
tain, as  the  case  is  now  presented,  that  his 
rights  were  receiving  the  full  measure  of 
recognition  to  which  they  may  be  justly  en- 
titled. In  our  opinion,  the  defendant  should 
have  the  opportunity  he  desires  to  prove,  if  he 
can,  that  the  property  being  condemned  has 
an  independent  value  and  marketability  as  a 
reservoir  site.  If  testimony  had  been  al- 
lowed [388]  to  be  introduced  for  that  purpose, 
and  had  appeared  to  be  merely  speculative  or 
otherwise  legally  insufficient  to  support  the 
theory  upon  which  it  was  admitted,  it  could 
have  been  stricken  out  or  withdrawn  from  the 
consideration  of  the  jury  by  suitable  instruc- 
tions. As  Chief  Justice  Rugg  said  in  Smith 
V.  Com.  210  Mass.  259,  Ann.  Cas.  1912C  123*3, 
96  N.  E.  666,  where  a  somewhat  similar  ques 
tion  wafi  under  discussion:  "Witnesses  and 
jurors  should  not  be  permitted  to  enter  the 
realm  of  speculation  and  swell  damages  be- 
yond a  present  cash  value  under  fair  condi- 
tions of  sale  by  fantastic  visions  as  to  future 
exigencies  of  growing  communities."  But  we 
cannot  determine  in  advance  that  the  evidence 
here  proffered  would  be  too  inconclusive  to 
be  considered,  and  we  are,  therefore,  unable 
to  concur  in  the  ruling  by  which  the  offer  was 
unconditionally  refused. 

The  other  question  to  be  considered  relates 
to  the  amendment  of  the  condemnation  pro- 
ceedings by  the  provision  we  have  noted  re- 
serving to  the  land  owner,  and  his  successors 
in  title,  a  right  of  access  to  the  waters  of 
Peterson's  Run  at  the  place  and  for  the 
purposes  stated,  and  imposing  upon  the 
condemning  agency  the  duty  of  elevating 
and  reconstructing  the  road  and  bridge  upon 
which  the  eastern  portion  of  the  land  is  de- 
pendent for  an  outlet  to  the  public  highway, 
and  reserving  to  the  present  and  future  own- 
ers of  the  property  a  perpetual  right  to  the 
use  of  the  way  thus  preserved.  It  was,  of 
course,  the  object  of  these  stipulations  to 
mitigate  the  damages  occasioned  to  the  de- 
fendant's remaining  land  by  the  appropriation 
of  the  part  required  for  the  purposes  of  the 
condemnation.  Tlie  property  taken  was  con 
demned  in  fee  simple,  and  it  will  be  flooded 
to  such  an  extent  as  to  require,  as  already 
stated,  the  raising  of  the  road  and  bridge  if 
they  are  to  be  further  utilized.  The  effect 
of  the  amendment  in  this  regard  is  not  to 
reserve  from  the  condemnation  an  existing 
and  available  roadway  over  the  land,  but  to 
provide  a  new  way  upon  a  higher  level  in 
lieu  of  the  one  which  the  waters  of  the  reser- 
voir will  render  impassable.     Such  a  substi- 
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tution,  according  to  the  terms  of  the  amend- 
ment,  [389]  involves  the  construction  of  the 
new  roadway  and  bridge  by  the  City  and  their 
future  maintenance  by  the  owner  of  the  land 
to  which  the  way  is  Intended  to  be  appur- 
tenant. 

As  the  condemnation  of  a  part  of  the  de- 
fendant's land  entitles  him,  in  addition  to  the 
value  of  the  property  taken,  to  compensation 
for  any  injury  to  the  value  of  the  remainder 
resulting  from  the  use  of  the  condemned  por- 
tion for  the.  purposes  of  its  acquisition,  the 
question  we  are  now  to  decide  is  whether 
the  consequential  damages  thus  accruing  to 
the  defendant  can  be  partially  satisfied  by  the 
reservation  of  the  rights  and  the  creation  of 
the  obligations  specified  in  the  amendment. 

In  Pennsylvania  R.  Co.  v.  Reichert,  68  Md. 
261,  where  the  question  before  the  Court 
grew  out  of  the  fact  that  part  of  a  lot  of 
ground  owned  and  occupied  by  a  coal  dealer 
had  been  condemned  for  a  railroad  right  of 
way,  and  the  inquisition  as  returned  required 
the  condemning  company  to  erect  for  the  lot 
owner  a  trestle  to  be  used  for  moving  coal,  in 
place  of  one  which  would  be  removed  in  the 
building  of  the  railroad,  and  imposed  other 
conditions,  it  was  said  by  Cliief  Justice  Bar- 
tol  to  be  a  correct  statement  of  the  law,  as 
quoted  from  Mills  on  Eminent  Domain,  sec- 
tion 112,  that:  "Compensation  is  ordinarily 
to  be  made  in  money,  yet  reservations  of 
rights  to  owners  are  favored,  and  the  con- 
demning party  may  ratify  an  award,  a  part  of 
which  requires  certain  improvements  to  be 
made  for  the  benefit  of  the  o^^Tier.  The  reser- 
vation of  rights  to  the  owner  is  only  carrying 
out  the  spirit  of  the  law,  that  the  public  im- 
provement shall  be  made  with  the  least  dam- 
age to  private  individuals.  Tliese  conditions 
and  reservations  cannot  be  fixed  against  the 
will  of  the  parties."'  This  quotation  was  par- 
tially repeated  in  the  case  of  Russell  v.  Zim- 
merman, 121  Md.  339,  88  Atl.  337. 

In  15  Cyc.  898,  it  is  said  to  be  "the  duty  of 
the  jury  or  commissioners  to  award  compen- 
sation to  the  property  owner  in  money,  and 
they  cannot  in  lieu  thereof  impose  conditions 
upon  the  party  condemning  the  property,  or 
require  the  property  owner  to  accept  certain 
privileges.'*  The  rule  is  [390]  stated  to  the 
same  effect  in  Lewis  on  Eminent  Domain, 
(3d  ed.)  sec.  756,  and  has  been  applied  in 
Chica.ffo,  etc.  R.  Co.  v.  Melville,  66  111.  329; 
Central  Ohio  R.  Co.  v.  Holler,  7  Ohio  Rt. 
220;  Chesapeake,  etc.  R.  Co.  r.  Halstead,  7 
W.  Va.  301 ;  Hill  v.  Mohawk  Hudson  River  R. 
Co.  7  N.  Y.  152;  Chicago,  etc.  R.  Co.  v.  Mc- 
Grew,  104  Mo.  282,  15  S.  W.  931. 

In  a  case  like  the  present,  where  part  of 
the  farm  on  which  the  buildings  are  located 
is  apparently  dependent  for  an  outlet  upon 
the  roadwav  over  the  nortion  of  the  land 
which  is  being  condemned,  it  seems  entirely 


reasonable  that  the  way  should  be  preserved, 
if  possible,  in  order  to  promote  the  conven- 
ience of  the  landowner  and  to  reduce  tlie  ex- 
tent of  the  consequential  injury  to  the  prop- 
erty. But  as  the  defendant  is  objecting  to 
the  provisions  which  seek  to  accomplish  that 
result,  and  as  he  is  entitled  to  assume  such 
a  position  by  virtue  of  the  rule  stated  in  tlic 
decisions  of  this  and  other  courts,  we  arc 
unable  to  sustain  the  inquisition  in  its  present 
form.  Upon  the  remanding  of  the  case  it  may 
be  practicable  to  restrict  the  interest  or  area 
to  be  acquired,  or  modify  the  terms  of  the 
condemnation,  so  as  to  avoid  the  difficulty  now 
presented.  The  brief  of  the  appellee  suggests 
that  the  objection  could  be  obviated,  and 
there  is  ample  autliority  to  permit  an  amend- 
ment for  that  purpose.    Code,  Art.  33A,  sec.  4. 

The  reservation  of  an  unrestricted  right  to 
the  present  and  succeeding  owners  of  the  land 
not  condemned  to  have  their  cattle  resort  to 
the  waters  of  Peterson's  Run  need  not  be 
separately  discussed,  but  it  may  be  observed 
that  the  propriety  of  this  provision  may  be 
open  to  question  when  applied  to  a  municipal 
water  supply,  and  the  right  would  at  all 
events  be  precarious  in  view  of  the  power 
vested  in  the  State  Board  of  Health,  by  Chap- 
ter 810  of  the  Acts  of  1914,  to  prevent  the 
pollution  of  the  waters  of  the  State  in  so  far 
as  may  be  necessary  for  the  protection  of  the 
public  health  or  comfort. 

It  is  urged  on  behalf  of  the  City  that  the 
objection  we  have  considered,  as  to  the  reser- 
vation and  conditions  created  [391]  by  the 
amendment  to  the  petition,  was  not  raised  in 
the  Court  below,  and  is,  therefore,  not  a 
proper  subject  for  review  on  appeal.  The 
motion  ne  recipiatur  denied  the  right  of  the 
City  to  modify  the  petition  by  inserting  the 
stipulations  in  question,  and  the  reasons  as- 
signed were  that  the  proposed  amendment  was 
too  vague  and  uncertain,  that  it  was  inconsist- 
ent with  the  petition  as  filed,  that  it  was 
offered  too  late,  and  that  it  was  not  germane 
to  the  issue  upon  which  the  jury  had  been 
sworn.  The  objections  thus  interposed  were 
sufficiently  comprehensive  to  entitle  the  de- 
fendant to  have  this  Court  pass  upon  the 
question  here  presented. 

The  further  contention  is  made  that  the 
damages  assessed  by  the  jury  afford  the  de- 
fendant more  than  adequate  compensation  up- 
on any  of  the  theories  advanced,  and  that  he 
has  consequently  not  been  injured  by  the  rul- 
ings to  which  he  objects.  There  is  the  usual 
wide  diversity  of  opinion  in  the  testimony  con- 
tained in  the  record  as  to  the  proper  amount 
of  damages  to  be  awarded  the  defendant,  but 
some  of  the  estimates  exceed  the  sum  ascer- 
tained by  the  verdict,  and  we  are  not  at 
liberty  to  rule  as  a  matter  of  law,  upon  the 
evidence  before  us,  that  the  allowance  made 
by  the  jury  was  so  obviously  excessive  from 
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any  point  of  view,  as  to  render  nonprejudicial 
the  rulings  we  have  under  consideration. 

There  is  an  exception  in  the  record  which 
relates  to  the  instructions  granted  at  the  in- 
stance of  the  City,  but  the  questions  thus 
raised  are  answered  in  effect  by  the  views  we 
have  already  expressed. 

Judgment  reversed,  with  costs  and  cause 
remanded. 

NOTE. 

The  reported  case  applies  the  general  rule 
that  in  determining  the  value  of  property 
taken  for  public  use  the  adaptability  of  the 
property  to  a  particular  .use  may  be  shown 
to  enhance  its  value.  It  is  accordingly  held 
that  in  proceedings  to  condemn  land  for  a 
reservoir  site  it  may  be  shown  that  the  land 
is  peculiarly  adapted  to  that  use.  The  cases 
applying  the  same  rule  to  the  condemnation 
of  land  on  which  is  a  stream  available  and 
of  value  as  a  source  of  water  supply  are  re- 
viewed in  the  note  to  Smith  v.  CSom.  Ann. 
Cas.  1912C  1236. 


ESTATE  OF  BEOKWITH  ET  AX. 

V. 

SPOONEB. 


Michigan  Supreme  Court — December  18, 

1914. 


183  Mich,  323;  149  N.  W,  971, 


Workmen's  Compeasatiom  Aets  —  Ter- 
mination of  Allowanoe  —  Beriew  of 
Findings. 

On  petition  to  review  an  order  of  the  in- 
dustrial accident  board  denying  an  applica- 
tion to  stop  compensation,  the  essentials  lead- 
ing up  to  the  award  or  its  equivalent  are  to 
be  taken  as  res  judicata,  except  the  physical 
condition  of  the  injured  employee,  which  re- 
mains open  to  inquiry. 

[See  note  at  end  of  tliis  case.] 

Same. 

Where  a  molder  was  injured  by  a  splash 
of  molten  iron  into  his  right  eye,  and  after 
ample  opportunity  for  investigation  an  agree- 
ment as  to  compensation  was  entered  into  be- 
tween him  and  a  casualty  company  insuring 
the  employer's  liability  under  the  Workmen's 
Compensation  Act  (Pub.  Acts  1912  [Kx. 
Sess.]  No.  10),  in  which  it  was  recited  that 
the  nature  and  cause  of  injury  and  ground 
of  claim  was  molten  iron  splashed  into  right 
eye,  causing  a  bad  bum  in  the  corner  of  the 
eye,  such  agreement,  when  approved  by  the 
industrial  accident  board,  and  an  order  for 
compensation  entered  in  accordance  therewith, 


were  conclusive  as  to  the  cause  of  the  in- 
jury, so  that  in  a  subsequent  proceeding  to 
terminate  compensation,  it  could  not  be  suc- 
cessfully claimed  that  the  defect  in  the  eye 
at  the  time  of  the  order  was  the  result  of 
senile  cataract. 

[See  note  at  end  of  this  case.] 

Same. 

Findings  of  the  industrial  accident  board 
that  an  injured  employee's  condition  was  the 
result  of  injury  and  not  of  senile  cataract 
could  not  be  set  aside  on  petition  for  re- 
view, unless  the  court  could  say  from  the 
whole  record  as  a  conclusion  of  law  that  Uie 
board  must  have  found  from  the  evidence 
as  a  conclusion  of  fact  that  the  cataract  in 
the  eye  was  senile  and  not  traumatic. 

[See  note  at  end  of  this  case.] 


Where  compensation  was  granted  to  an 
injured  employee  under  an  agreement  pro- 
viding that  he  had  sustained  an  injury  to 
the  eye  as  t^e  result  of  traumatism,  evidence 
on  a  petition  to  terminate  the  compensation 
held  not  to  require  the  industrial  accident 
board  as  a  matter  of  law  to  find  that  the 
condition  was  not  traumatic,  but  senile. 

[See  note  at  end  of  this  case.] 

Certiorari   to   Industrial   Accident   Board. 

Petition  for  order  terminating  right  to  com- 
pensation of  Alden  Spooner.  Estate  of  P.  D. 
Beckw^ith  et  al.,  petitioners.  Petition  denied. 
I'etitioners  bring  certiorari.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Charles  H.  Rut  tie  for  petitioners. 
Person,  Shields  d  Silsbee  for  respondent. 

[325]  Steere,  J. — Plaintiffs  and  appellants 
herein  seek,  by  certiorari,  review  and  reversal 
of  certain  '^Proceedings  and  Decisions  and 
Awards,"  had  and  made  before  and  bv  the 
Industrial  Accident  Board  of  this  State, 
which  culminated  in  the  following  final  order: 
*' Alden  Spooner,  Claimant,  v. 

"Estate  of  P.  D.  Beckwith  &  Fidelitv  k 

m 

Casualty    Company    of    New    York,    Re- 
spondents. 

"This  matter  having  come  on  to  be  heard 
upon  the  petition  of  the  respondent  filed  here- 
in, praying  for  relief  and  to  stop  oompens^a- 
tion  for  reasons  set  forth  in  said  petition, 
and,  after  full  examination  of  the  proofs,  up 
on  said  petition,  and  hearing  argument  there- 
on, and  due  consideration  thereon  having  been 
had,  and  it  appearing  to  the  board  that  the 
facts  alleged  in  said  petition  as  reason  for 
stopping  compensation  are  not  sustained  by 
the  proofs,  it  is  ordered  and  adjudged  tliat 
the  said  petition  be,  and  the  same  is  hereby, 
dismissed." 

It  appears  undisputed  that  said  Alden 
.Spooner  was  regularly  employed  as  a  molder 
by  the  above  corporation,  known  as  the 
"Estate   of   P.   D.    Beckwith,"   of   Dowagiae, 
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Mich.,  which,  as  an  employer  of  labor,  had, 
with  approval  of  the  Industrial  Accident 
Board,  elected  to  come  under  the  provisions 
of  Act  No.  10,  Public  Acts  of  1912,  Extra 
Session  (2  How.  Stat.  [2d  ed.]  §  3939  et  seq.). 
While  regularly  engaged  in  its  employment 
as  a  molder  Spooner  suffered  an  accident  re- 
8ulting  in  an  injury  to  his  right  eye,  described 
by  his  employer,  in  its  report  made  under 
the  requirements  of  section  16,  part  3,  of 
said  act,  as  follows:  [326]  "Molten  iron 
splashed  into  riglit  eye,  right  eye  burned." 
Section  5  of  part  3  of  said  act  provides: 
"If  the  employer,  or  the  insurance  company 
carrying  such  risk,  or  commissioner  of  in- 
surance, as  the  case  may  be,  and  the  injured 
employee  reach  an  agreement  in  regard  to 
compensation  under  this  act,  a  memorandum 
of  such  agreement  shall  be  filed  with  the  In- 
dustrial Accident  Board,  and,  if  approved  by 
it,  shall  be  deemed  final  and  binding  upon 
the  parties  thereto.  Such  agreements  shall 
be  approved  by  said  board  only  when  the 
terms  conform  to  the  provisions  of  this  act." 
Pursuant  to  the  provisions  of  this  section 
the  following  was  filed  with  the  Industrial 
Accident  Board,  on  November  14,  1913: 


887 

January  15,  1014. 


"Agreement  nr  Bboabd  to  Compensation. 

"We,  Al  Spooner,  residing  at  city  or  town 
of  Dowagiac,  Mich.,  and  Fidelity  &  Casualty 
Co.  of  N.  Y.,  have  reached  an  agreement  in 
regard  to  compensation  for  the  injury  sus- 
tained by  said  employee  while  in  the  employ 
of  Estate  of  P.  D.  Beckwith,  Inc.,  Dowagiac. 

*'The  time,  including  hour  and  date  of  acci- 
dent, the  place  where  it  occurred,  the  nature 
and  cause  of  injury  and  other  cause  or  ground 
of  claim,  are  as  follows: 

"Mr.  Spooner  was  injured  October  22.  1913, 
about  4:30  p.m.  Molten  iron  splashed  into 
right  eye,  causing  bad  burn  in  corner  of  eye. 

"The  terms  of  the  agreement  follow: 
$17.60  wages  earned;  $8.80  compensation 
agreed  upon. 

"Al  Spooner. 

"Fidelity  &  Casualty  Co.,  of  N.  Y., 
"By  Leo  A.  Donahoe. 
"Witness:     Wm.  Hurst. 

"E.  A.  Miecham. 

"Dated  at  Dowagiac,  Mich.,  this  12th  day 
of  November,  1913." 

This  agreement  was  approved  by  the  In- 
dustrial Accident  Board  on  November  14, 
1913,  and  thereafter  compensation  was  paid 
accordingly  from  October  22,  1913,  to  Janu- 
ary 14,  1914.  On  January  21,  1914,  appel- 
lants [327]  filed  with  the  Industrial  Accident 
Board  a  petition  asking  to  be  relieved  from 
further  payments,  based  upon  the  following 
letter  or  report,  addressed  to  Dr.  Jones,  the 
local  physician  who  attended  Spooner  profes- 
sionally at  the  time  of  his  injury,  and  who  had 
referr^  him  to  Dr.  Bonine,  an  eye  specialist: 


Dr.  J.  H.  Jones, 

Dowagiac,  Mich. 
Dear  Sir: 

I  have  had  Mr.  Spooner  under  my  careful 
scrutiny  and  find  the  following  condition: 
Some  years  ago  I  operated  for  cataract  on  one 
eye  and  obtained  good  results — above  the 
average.  The  other  eye  shows  signs  of  the 
same  trouble  at  this  time.  That,  however,  is 
not  strange  as  it  is  the  rule  with  senile  cata- ' 
racts  if  they  come  on  one  eye  they  are  quite 
certain  to  grow  on  the  other,  as  you  know. 

Therefore  there  is  nothing  imexpected  about 
the  remaining  lens  filling  in,  so  can't  see 
where  any  one  could  be  held  responsible  for 
present  conditions,  as  no  other  pathological 
condition  of  the  orbit  is  in  evidence. 

[Signed]  F.  N.  Bonnie,  M.  D. 

Upon  the  hearing  of  said  petition  deposi- 
tions of  Drs.  Jones  and  Bonine  were  intro- 
duced in  evidence.  The  board  thereafter  made 
the  following: 


"V 


Findings   of   Fact. 


i( 


(1)  The  respondent,  Alden  Spooner,  was 
employed  in  the  plant  of  the  Estate  of  P.  D. 
Beckwith,  Inc.,  as  a  molder,  and  had  worked 
there  for  several  years  in  that  capacity.  He 
was  65  years  old,  and  at  the  time  of  the 
injury  was  receiving  wages  of  $17.60  per 
week. 

"(2)  That  on  October  22,  1913,  respondent 
while  attending  to  his  duties  as  a  molder, 
received  an  injury  to  his  right  eye  by  having 
hot  sand  and  other  substances  splashed  into 
the  same,  producing  an  inflammation  neces- 
sitating immediate  medical  attention  and 
causing  disability  to  do  work. 

"(3J  That  in  1905  respondent  had  a  cata- 
ract removed  from  his  left  eye  by  Dr.  F.  N. 
Bonine,  and  that  [328]  such  operation  was 
successful  and  the  result  thereof  above  the 
average. 

"  ( 4 )  That  respondent's  right  eye,  being  the 
one  injured  in  October,  1913,  has  now  de- 
veloped a  cataract,  which  is  so  far  advanced 
that  he  can  discern  light,  but  has  practically 
no  vision.  His  left  eye,  operated  on  in  1905. 
is  of  little  use,  and  he  is  in  a  condition  of 
total  disability  on  account  of  the  condition 
of  his  said  eyes. 

"(6)  That  the  claim  of  petitioners  that  the 
present  condition  of  respondent's  right  eye  is 
due  not  to  the  injury  thereof  on  October  22, 
1913,  but  that  such  condition  is  due  to  senile 
cataract,  is  not  sustained  by  the  evidence. 

"(6)  That  the  present  condition  of  respond- 
ent's right  eye  and  his  resulting  disability  is 
due  to  the  injury  received  by  him  October  22, 
1913. 

"(7)  That  all  of  the  proposed  findings  of 
fact  of  petitioners,  not  included  in  these  find- 
ings, are  refused." 
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Against  the  action  of  the  Industrial  Acci- 
dent Board  in  this  matter,  appellants  urge 
two  major  grounds  of  reversal:  First,  that 
the  controlling  findings  of  fact  are  unwarrant- 
ed and  unsupported  hy  evidence;  and,  second, 
^'insufficiency  of  proceedings."  In  explana- 
tion of  the  latter  it  is  stated  that  not  the 
legality,  but  the  sufficiency,  of  the  proceedings 
is  questioned,  in  the  particular  that,  although 
appellants'  in  support  of  their  petition  pro- 
duced proof  which  established — 

''Spooner  was  suffering  with  a  senile  cata- 
ract, and  that  his  disability  was  not  a  result 
of  his  injury  of  October  22,  1913,  yet  the  In- 
dustrial Accident  Board  refused  to  accept 
tlie  unchallenged  testimony  of  the  physicians, 
and  without  anv  further  evidence  whatsoever, 
as  to  Spooner's  precise  condition,  with  respect 
to  his  eye9,  entered  an  order  denying  appel- 
lants' petition,  which  order  is  so  vague,  un- 
certain and  indefinite  that  it  may  work  ir- 
reparable damage  to  appellants,  ..." 
and  ''that  appellee  has  never  produced  any 
proof  that  he  sustained  an  injury  while  in 
the  employ  of  the  Estate  of  P.  D.  Beck  with. 
Inc.;  that  there  is  no  evidence  that  his  disa- 
bility or  impairment  of  eyesight  [329]  were 
a  result  of  his  accident  of  October  22,  1913, 
as  well  as  that  it  did  not  exist  for  some  time 
prior  to  the  date  mentioned;  that  at  no  time 
has  any  admissible  evidence  been  offered  rela- 
tive to  his  present  condition,  whether  the 
sight  of  the  left  eye  operated  on  in  1905  is 
good,  or  in  any  degree  impaired,  and  if  im- 
paired to  w^hat  extent,  nor  is  there  any  testi- 
mony as  to  the  exact  condition  of  the  right 
eye,  in  which  grains  of  sand  lodged  on  Octo- 
ber 22,  1913,  and  whether  the  sight  in  that 
eye  is  impaired,  permanently  or  partially,  or 
to  what  degree." 

In  the  latter  particular  appellants  disre- 
gard the  significance  of  the  report  and  agree- 
ment as  to  compensation  filed  by  them,  which 
eliminate  the  various  statutory  steps  of  arbi- 
tration now  urged  as  imperative.  The  agree- 
ment, filed  with  and  approved  by  the  board, 
is  a  substitute  for,  and,  under  the  statute, 
the  legal  equivalent  of,  an  arbitral  award. 
They  have  equal  force  and  like  standing  when, 
to  enforce  recovery  it  becomes  necessary  to 
put  them  in  judgment  in  the  circuit  court  for 
the  county  where  the  accident  occurred  (sec- 
tion 13,  part  3,  of  said  act).  The  power  of 
the  board  to  act  upon  a  petition  such  as  ap- 
pellants presented  in  this  case  is  found  in 
the  following  section  (14),  which  authorizes 
it  to  review  any  weekly  payment  at  the  re- 
quest of  the  employer,  insurance  company 
carrying  the  risk,  commissioner  of  insurance, 
or  employee,  "and  on  such  review  it  may  be 
ended,  diminished  or  increased,  subject  to  the 
maximum  and  minimum  amounts  above  pro- 
vided, if  the  board  finds  that  the  facts  war- 
rant such  action." 


On  the  hearing  of  such  petition  for  review 
it  can  be  stated  as  a  general  rule  that  the 
essentials  leading  up  to  the  award,  or  it« 
equivalent,  are  to  be  taken  as  res  ad  judicata, 
except  the  physical  condition  of  the  injured 
employee,  whicli  naturally  and  legally  re- 
mains open  to  inquiry.  Mead  v.  Lockhart,  2 
B.  VV.  C.  C.  (Eng.)  398. 

We  discover  no  claim  in  this  record  that 
appellants  were  induced  to  enter  into  the 
agreement  regarding  [330]  compensation  by 
fraudulent  misrepresentations  of  the  other 
party.  It  is  established  beyond  question  by 
their  own  representations  that  Spooner  was 
injured  on  October  22,  1913,  while  working 
as  a  molder  for  the  Estate  of  Beckwith,  by 
''molten  iron  splashed  into  right  eye;  right 
eye  burned;"  that  he  was  treated  by  Dr. 
Jones,  one  of  their  witnesses,  on  October  23d. 
27th,  30th,  and  31st.  Dr.  Jones,  a  physician 
in  general  practice,  testified  that  he  found 
small,  black  particles  of  foreign  substance  in 
the  right  eye  and  inflammation  in  the  con- 
junctiva, but  neither  it  nor  the  cornea  were 
abrased  or  penetrated;  that  the  inflammation 
was  slow  in  disappearing,  and  continued  over 
several  weeks — four  or  five  weeks  before  it 
disappeared — that  he  thought  it  a  case  which 
needed  the  service  of  a  specialist,  and  referred 
the  patient  to  Dr.  Bonine.  The  only  reference 
in  Dr.  Jones'  testimony  to  a  cataract  is  found 
in  this  answer  to  a  question,  on  cross-examina- 
tion, whether  he  thought  the  injury  he  treat- 
ed would  cause,  or  help  cause,  a  cataract. 

"A.  Well,  upon  technical  points,  the  sub- 
stance of  special  matters  bearing  upon  the 
interior  conditions  of  the  eye,  I  don't  make 
a  special  work  of  it.  I  would  state,  however, 
severe  injuries  to  the  eye  do  cause  cataracts. 
I  do  not  make  a  practice  of  treating  condi- 
tions that  involve  the  interior  of  the  eye,  but 
I  refer  them  to  a  specialist." 

We  see  no  force  in  the  contention  that  at 
the  time  of  settlement  Spooner  was  not  suffer 
ing  from  an  injury  which  arose  out  of  and  in 
the  course  of  his  employment.  The  manner  of 
the  accident  and  condition  of  the  eye  were 
then  open  to  appellants'  investigation,  and 
unquestioned.  After  ample  time  and  oppor- 
tunitv  to  learn  fullv  of  the  accident  and  his- 
tory  of  the  case  from  the  physician  in  charge, 
the  injured  employee,  and  all  other  sources, 
the  agreement  was  made  on  November  12th 
following.  We  find  no  testimony  tending  in 
any  manner  to  show  that  prior  to  the  acci- 
dent there  [331]  was  any  cataract  or  impair- 
ment of  vision  in,  or  trouble  with,  this  right 
eye.  Thereafter  its  vision  was  impaired,  and 
a  state  of  inflammation,  slow  in  healing,  led 
the  local  physician  to  refer  the  patient  to  a 
specialist,  who,  on  December  20,  1913,  dis- 
covered an  immature,  developing  cataract,  the 
existence  of  which  was  undisputed  at  the  time 
of  hearing. 
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Dr.  Bonine  testified  that  when  he  examined 
the  injured  eye,  on  December  20,  1913,  "there 
was  irritation  of  Uie  eye  that  could  be  attrib- 
uted to  an  inflammatory  state  uf  trauma- 
tism producing  it,  or  hardness  of  the  eyeball 
would  cause  a  largeness  of  the  vessels  of  the 
eye,  would  give  it  that  appearance;"  that  he 
found  a  pretty  well-advanced  cataract  on  that 
eye,  but  could  not  tell  how  long  it  had  been 
forming,  because  he  had  not  seen  Spooner,  ex- 
cept casually,  since  he  operated  on  his  left 
eye  for  a  cataract  eight  years  previous,  in 
1905.  In  explaining  the  nature  of  cataracts, 
witness  stated  that  there  were  three  distinct 
ways  in  which  they  are  formed,  the  simplest 
being  a  traumatic  cataract,  caused  from  an 
injury,  the  second  a  senile  cataract,  caused  by 
an  interference  with  the  nourishment  of  the 
lens  through  diseases  of  the  inner  tissues, 
and  the  third  hereditary,  or  resulting  from 
hereditary  tendency;  that  a  traumatic  cata- 
ract would  usually  come  in  from  one  to  three 
or  four  weeks  after  on  injury,  or  sometimes 
instantly  if  the  lens  was  pierced  so  that  the 
aqueous  humor  came  in  contact  with  it; 
asked  if  this  was  a  traumatic  or  senile  cat- 
aract, he  answered: 

"A  senile.  .  .  .  It  is  the  rule  when 
a  cataract  comes  on  one  eye  the  tendency  is 
to  form  on  the  other;  not  necessarily,  but  it 
is  the  rule,  and  not  concurrent.    .     .    . 

"Q.  Could  you  determine,  in  saying,  wheth- 
er this  was  a  senile  or  traumatic  cataract? 

"A.  The  stage  of  inflammation  had  gone 
on  until  it  would  be  a  difficult  matter  to  do 
that.  The  only  indication  [332]  had  was  ir- 
ritation or  flushed  eyeball  that  I  spoke  of 
at  first;  that  was  traumatism. 

"Q.  Has  the  cataract  grown  since  you  first 
saw  Mr.  Spooner  in  December? 

"A.  From  the  first  to  the  last  the  vision 
has  decreased  decidedly.    .    .    . 

"Q.  If  this  was  a  traumatic  cataract,  would 
it  have  been  probably  fully  developed  by  De- 
cember 20th,  in  8  weeks? 

"A.  Depending  upon  the  severity  of  the  in- 
jury. If  the  injury  was  slight,  it  would  de- 
velop slowly." 

Being  asked  on  cross-examination,  "In  your 
opinion,  doctor,  is  there  any  connection  be- 
tween the  cataract  on  the  left  eve  and  on  the 
right?"  he  answered: 

"The  only  connection  established  would  be 
the  rule  of  the  formation  of  cataracts,  as 
over  80  per  cent  of  cataracts  that  form  first 
in  one  eye  would  later  form  on  the  other,  20 
per  cent  of  one  eye  will  be  cataracts,  and  the 
other  eye  not  at  all,  so  that  is  the  only  rela- 
tion one  eye  could  have  to  the  other." 

The  doctor  nowhere  testifies  that  the  cata- 
ract removed  by  him  from  the  left  eye  over 
eight  years  before  was  senile,  but  such  pos- 
sibly may  be  inferred  from  his  testimony, 
especially  when  considered  in  connection  with 
his  letter  to  Dr.  Jones. 


Section  12,  part  3,  of  said  Act  No.  10,  un- 
der which  these  proceedings  are  had,  em- 
powers this  court  to  review  only  questions  of 
law;  all  questions  of  fact  determined  by  the 
board  from  competent  evidence  being  conclu- 
sive, in  the  absence  of  fraud.  It  must  be  con- 
ceded, as  urged  by  appellants,  that  the  record 
discloses  no  testimony,  competent  or  other- 
wise, to  sustain  the  finding: 

"His  left  eye,  operated  on  in  1905,  is  of 
little  use,  and  he  is  in  a  condition  of  total 
disability  on  account  of  the  condition  of  his 
said  eyes." 

This  finding,  however,  tends  only  to  con- 
fuse, and  must  be  eliminated  from  considera- 
tion, not  only  because  it  has  no  evidential 
support  in  the  case,  but  no  [333]  claim  was 
ever  made  for  injury  to  the  left  eye,  and  its 
condition  is  not  in  issue.  With  it  eliminated, 
there  is  sustaining  evidence  for  the  remain- 
ing findings  of  fact  essential  to  support  the 
order  sought  to  be  reversed. 

The  controlling  issue  raised  before  the  board 
by  appellant's  petition  for  review  was  wheth- 
er they  had  by  their  evidence  conclusively 
established  that  the  cataract  which  appeared 
in  claimant's  right  eye  after  the  injury  was 
senile,  and  therefore  not  connected  with,  or 
attributable  to,  such  injury.  To  sustain  ap- 
pellant's contention  here  this  court  must 
therefore  be  able  to  say,  from  the  whole  rec- 
ord, as  a  conclusion  of  law,  that  the  Industrial 
Accident  Board  must  find,  not  could  find,  as 
a  conclusion  of  fact,  that  the  cataract  in  the 
injured  right  eye  is  senile  and  not  traumatic, 
and  that  Spooner  was  not,  at  the  time  of 
hearing  said  petition,  under  any  incapacity 
attributable  to  the  accident,  and  resulting  in- 
jury to  that  eye,  on  October  22,  1913. 

We  conclude  that  upon  such  issue  different 
inferences  of  fact  could  legitimately  be  drawn 
from  what  the  record  discloses  and,  in  such 
case,  where  tlie  board  does  not  find  "that  the 
facts  warrant  such  action"  as  may  be  re- 
quested under  section  14,  part  3,  of  the  act 
creating  said  board,  the  court  cannot  disturb 
its  findings  and  orders  thereon,  made  while 
acting  within  the  authority  there  conferred. 

The  order  complained  of  is  therefore  af- 
firmed. 

McAlvay,  C.  J.,  and  Brooke,  Kuhn,  Stone, 
Ostrander,  Bird,  and  Moore,  JJ,,  concurred. 
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Introductory. 

The  English  workmen's  compensation  act 
and  those  of  some  of  the  American  states  pro- 
vide for  a  review  or  revision  of  an  allowance 
of  compensation  in  case  of  a  change  of  con- 
ditions. The  statute  of  Michigan,  on  which 
the  court  proceeds  in  the  reported  case,  is 
patterned  after  the  English  act  and  is  fairly 
typical.  It  provides  as  follows:  "Any  week- 
ly payment  under  this  act  may  be  reviewed 
by  the  industrial  accident  board  at  the  re- 
quest of  the  employer,  or  the  insurance  com- 
pany carrying  such  risks,  or  the  commission- 
er of  insurance  as  the  case  may  be,  or  the 
employee;  and  on  such  review  it  may  be  end- 
ed, diminished  or  increased,  subject  to  the 
maximum  and  minimum  amounts  above  pro- 
vided, if  the  board  finds  that  the  facts  war- 
rant such  action."  Some  American  acts  limit 
the  time  within  which  a  revision  may  be  ap- 
plied for.  Thus  the  Illinois  act  provides  for 
a  review  "at  any  time  within  eighteen  months 
after  such  agreement  or  award."  Other  stat- 
utes contain  no  provision  for  a  review.  The 
provisions  of  the  English  act  have  been  the 
subject  of  much  litigation,  but  as  yet  there 
have  been  few  decisions  under  the  American 
statutes.  The  extent  of  the  power  to  increase, 
decrease  or  terminate  an  award  in  the  ab- 
sence of  an  authorizing  statute  seems  never 
to  have  been  passed  on. 

Increase, 

Under  some  of  the  workmen's  compensa- 
tion acts  an  increase  of  allowance  may  be 
awarded  a  workman  in  case  of  an  unexpected 
continuance  of  incapacity  to  perform  the  work 
at  which  he  was  engaged  at  the  time  of  his 
inj*wy  or  a  change  in  the  condition  of  the 
injured  man  since  the  original  allowance. 
Walton  V.  South  Kirby,  etc.  Colliery,  107  L. 
T.  N.  S.  (Eng.)  337,  6  B.  W.  0.  C.  640;  Foley 
V.  Detroit  United  Ry.  (Mich.)  157  N.  W.  46. 
See  also  Moreland  v.  Eley  [1915]  W.  N. 
(Eng.)  359,  60  Sol.  J.  59.  Thus  in  Walton  v. 
South  Kirby,  etc.  Colliery,  supra,  it  appeared 
that  a  workman  while  mining  coal  for  his  em- 
ployers received  injuries  to  his  head,  body 
and  foot  through  the  fall  of  a  roof.  After 
paying  his  compensation  for  some  time  the 
employers  ceased  doing  so  on  the  ground  that 
he  was  fit  to  return  to  work.  Proceedings 
were  taken  thereupon  and  an  award  was  made 
for  the  payment  of  arrears  and  a  stipulated 
sum  up  to  a  certain  date  and  iliereafter  Id. 
per  week.  According  to  the  evidence  of  the 
workman's  doctors  he  was  unable  to  work. 
The  employers'  doctor  stated  that  he  was  able 
to  do  some  light  work,  and  the  employers 
said  they  were  prepared  to  find  him  such 
work.  On  the  workman  applying  from  time 
to  time  he  was  informed  they  could  not  give 
him  any  work  but  at  the  coal  face,  and  he 


was  not  fit  to  go  there.  Ultimately  he  was 
told  to  commence  when  he  liked  at  the  coal 
face  which  he  did  but  was  unable  to  continue 
owing  to  his  injuries  and  was  ordered  out  and 
told  to  see  the  manager.  He  did  this  and  was 
told  there  was  nothing  else  for  him  to  do. 
He  then  applied  for  a  review  of  the  weekly 
payment  asking  for  an  increase.  The  oounty 
court  judge  could  see  no  change  of  circum- 
stances at  all  and  found  that  he  had  made 
no  definite  attempt  to  work  at  the  coal  face, 
thereupon  dismissing  the  application.  Dis- 
charging the  order  of  the  county  court  judge 
and  allowing  the  appeal,  Kennedy,  L.  J.,  said: 
"With  great  respect  to  the  learned  couotv 
court  judge,  I  am  entirely  at  a  loss  to  under- 
stand how  upon  the  uncontradicted  evidence 
at  the  last  hearing,  the  learned  oounty  court 
judge  found  that  there  was  either  no  change  of 
circumstances  or  no  bona  fide  attempt  to  work. 
It  seems  to  me  that  there  has  been  some  mis- 
understanding in  the  evidence  which  I  am 
unable  to  explain.  Then  still  less,  if  it  were 
possible,  do  I  understand  the  statement  that 
the  evidence  was  the  same  as  before.  We  have 
nothing  to  do  with  deciding  quantum,  but. 
with  great  respect  to  the  learned  county  court 
judge,  it  is  quite  clear  that  the  workman  is 
entitled  to  compensation,  the  amount  of  which 
the  learned  county  court  judge  will  have  now 
to  assess,"  In  Foley  v.  Detroit  United  Ry. 
(Mich.)  167  N.  W.  45,  wherein  it  appeared 
that  an  injured  motorman  made  application 
for  further  compensation,  it  was  held  that 
to  sustain  its  award  the  Industrial  Accident 
Board  must  have  been  able  to  find  from  com- 
petent testimony  a  continuing  partial  inca- 
pacity to  properly  perform  such  work  of 
motorman.  The  court  said:  "There  is  testi- 
mony tending  to  sustain  such  a  finding. 
Aside  from  claimant's  own  testimony  as  to 
continuing  pain,  weakness,  and  swelling  in 
his  leg  which  rendered  it  difficult  for  him  to 
be  upon  his  feet  long  and  get  around  readily, 
the  physicians  called  by  both  sides  agree 
that  he  had  a  shortening  of  the  leg  of  from  a 
half  to  three-quarters  of  an  inch  which  would 
be  permanent,  and  that  otherwise  it  would 
be  months,  if  not  years,  before  it  would  be 
strong  and  normal,  if  ever;  that  in  its  condi- 
tion at  the  time  they  testified  the  lost  per- 
centage of  normal  use  and  strength  waa  from 
25  to  75." 

On  the  other  hand,  where  there  has  been  no 
change  in  the  condition  of  the  workman  from 
the  time  of  the  award  no  increase  of  compen- 
sation will  be  granted.  See  Giardelli  v.  Lon- 
don Welsh  Steamship  Co.  [1914]  W.  C.  t 
Ins.  Rep.  (Eng.)  339,  7  B.  W.  C,  C.  550;  Scott 
v.  Long  Meg  Plaster  Co.  Ill  L.  T.  N.  S.  ( Eng. ) 
773,  7  B.  W.  C.  C.  502  [1914]  W.  C.  &  In*. 
Rep.  258.  Thus  in  Giardelli  v.  London  Welsh 
Steamship  Co.  supra,  it  appeared  that  a  work- 
man   applied    for   an   increase  of   allowance. 
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The  county  court  judge,  refusing  the  applica- 
tion, found  that  there  waa  no  change  in  his  con- 
dition and  that  he  could  do  light  work,  both 
at  the  time  of  the  award  and  of  the  review. 
It  was  held  that  the  finding  was  justified. 

In  Hart  v.  Cory  [1915]  W.  N.  (Eng.)  369, 
60  Sol.  J.  89,  85  L.  J.  K.  B.  116,  wherein  it 
appeared  that  a  workman's  left  eye  was  in- 
jured, no  increase  was  allowed  for  trouble  to 
his  right  eye  later  on  vvliich  was  not  caused 
by  the  accident.  And  in  Williams  v.  BwUfa, 
etc.  Steam  Collieries  [1914]  2  K.  B.  (Eng.) 
30,  83  L.  J.  K.  B.  442,  110  L.  T.  N.  S.  561, 
7  B.  W.  C.  C.  124  [1914]  W.  N.  44,  wherein 
it  apj)eared  that  an  application  for  a  review 
of  the  weekly  payment  was  made  by  a  work- 
nkan  who  was  under  twenty-one  years  of  age 
at  the  time  he  was  disabled,  it  was  held  that 
the  court  could  not  award  an  increase  as  from 
a  time  prior  to  the  date  of  the  application. 
The  court  said:  "It  is  important  to  make  it 
quite  clear  that  this  appeal  falls  to  be  deter- 
mined -upon  the  proper  construction  to  be 
attached  to  the  proviso.  Paraphrasing  that 
proviso,  it  comes  to  this:  if  the  injured  work- 
man was  an  infant  at  the  date  of  the  accident 
and  if  the  review  takes  place  more  than  twelve 
months  after  the  accident  the  court  may  in- 
quire what  the  applicant  probably  would 
have  been  earning  at  the  date  of  that  inquiry 
and  may  award  any  percentage  of  the  sum  so 
found  up  to  fifty  per  cent  thereof;  that  is 
to  say,  the  compensation  is  fixed  not  with  re- 
gard to  the  actual  earnings,  but  with  regard 
to  what  the  workman  would  probably  have 
been  earning  at  a  particular  moment  of  time 
had  he  remained  uninjured.  It  is  not  open, 
in  my  view,  to  the  learned  judge,  having 
found,  if  he  had  found,  as  a  fact  that  the 
workman  would  be  earning  a  particular  wage 
at  a  particular  moment  of  time,  to  really 
assume  that  he  would  have  been  earning,  with- 
out evidence,  that  same  amount  of  wages  at 
an  antecedent  date,  and  to  throw  back  the 
operation  of  the  order  to  such  antecedent  date. 
In  my  opinion  the  order  operates  and  can 
only  operate  from  the  moment  of  time  at 
which  the  inquiry  is  to  be  answered — ^that 
is  to  say,  the  moment  of  time  at  which  the 
inquiry  is  initiated." 

Det^ease, 

The  allowance  awarded  a  workman  for  in- 
jury under  a  workmen's  compensation  act 
nlay  be  reduced  if  it  is  shown  that  he  has 
recovered  to  an  extent  enabling  him  to  do 
li^ht  work.  Cardiff  Corp.  v.  Hall  [1911]  1 
K.  B.  (Eng.)  1009,  104  L.  T.  X.  S.  467,  4 
B.  W.  C.  C.  159;  Silcock  v.  Golightly  [10151 
1  K.  B.  (Eng.)  748,  84  L.  J.  K.  B.  499  [1914] 
W.  C.  k  Ins.  Rep.  164.  8  B.  W.  C.  C.  48,  112 
L,  T.  X.  S.  800  [1915]  W.  X.  33;  Roberta 
V.  Hall.  106  L.  T.  X.  S.   (Eng.)    769   [1912] 


W.  C.  Rep.  269.  See  also  Ashmore  v.  Lillie 
[1915]  W.  C.  &  Ins.  Rep.  (Eng.)  7,  8  B.  W. 
C.  C.  89.  Compare  Proctor  v.  Robinson 
[1911]  1  K.  B.  (Eng.)  1004,  3  B.  W.  C.  C. 
41.  Thus  in  Roberts  v.  Hall,  supra,  wherein 
it  appeared  that  a  workman  was  able  to  do 
light  work,  it  was  held  that  the  judge  had 
discretion  to  reduce  his  allowance  without 
evidence  of  the  amount  the  man  could  actu- 
ally earn.  Fletcher  Moulton,  L.  J.,  said:  "In 
my  judgment  it  would  be  a  real  calamity  if 
we  were  to  hold  that  compensation  could  not 
be  reduced  unless  there  was  definite  evidence 
as  to  tlie  amount  the  man  is  able  to  earn  at 
particular  work  and  the  probability  of  ob- 
taining that  particular  work.  Cases  would 
go  on  to  such  a  length  and  would  require  so 
much  evidence,  that  instead  of  this  being  a 
beneficial  jurisdiction  it  would  be  onerous  to 
both  parties.  The  act  contemplates  and  en- 
joins that  the  arbitrator  should  use  his  good 
sense  in  the  same  way  as  members  of  a  jury. 
I  think  he  has  a  wider  discretion  than  a  jury 
because  the  act  has  not  laid  down  any 
definite  directions  as  to  what  the  compensa- 
tion should  be.  Tliere  is  a  maximum  in  the 
case  of  partial  incapacity.  It  is  not  to  exceed 
the  difference  between  the  wages  the  workman 
was  earning  before  the  accident  and  the  wages 
he  is  still  earning,  or  'is  able  to  earn  in  some 
suitable  employment  after  the  accident,  but 
shall  bear  such  relation  to  the  amount  of  that 
difference  as  under  the  circumstances  of  the 
case  may  appear  proper.'  Here  the  employer 
has  established  his  right  to  have  the  amount 
of  the  weekly  payment  reviewed.  Xinetoen 
shillings  represented  the  total  incapacity. 
The  employers  proved  that  the  workman  was 
now  able  to  do  braiding  or  other  light  work. 
Thereupon  the  arbitrator  was  bound  to  con- 
sider what  was  the  relation  between  the  past 
and  present  wages.  He  came  to  the  conclu- 
sion that  the  amount  ought  to  be  reduced  to 
14s.  a  week.  In  my  opinion  ther^  was  abun- 
dant material  on  which  he  could  come  to  that 
conclusion,  especially  when  taking  into  ac- 
count his  own  knowledge  of  the  work  in  that 
locality  and  the  fact  of  the  man  being  able 
to  do  some  light  work.  This  court  does  not 
reverse  such  a  decision  merely  on  a  question 
of  quantum  for  which  there  was  abundant  ma- 
terial."   In  Cardiff  Corp.  v.  Hall  [1911]  1  K. 

B.  (Eng.)   1009,  104  L.  T.  N.  S.  467,  4  B.  VV. 

C.  C.  159,  it  appeared  that  the  county  court 
judge  reduced  the  weekly  payments  of  a  work- 
man on  the  report  of  a  medipal  referee  tliut 
the  man  though  not  able  to  do  his  former 
work  could  do  light  work.  Dismissing  an 
appeal  from  the  finding  the  court  said:  ''The 
facts  here  are  that  after  certain  evidence  had 
been  tendered  before  the  judge  the  matter 
was  sent  to  a  medical  referee  who  reported 
that  'Osborne  Hall  is  now  quite  able  to  do  any 
form  of  light  work — more  particularly  such 
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as  would  require  principally  the  use  of  the 
right  hand.'  This  is  a  complete  finding  of 
capacity  for  work  such  as  described.  Hall 
had  made  attempts  in  a  number  of  directions 
to  get  work  and  had  failed,  but  such  failure 
was  not  by  any  evidence  connected  with  the 
fact  of  the  personal  disqualification  under 
which  he  stood  by  reason  of  the  stiffness  of  the 
right  arm  and  the  weakness  of  the  grip  of 
the  left  hand.  There  was  evidence  of  ability 
to  earn  qualified  only  by  some  evidence  of 
difficulty  in  getting  employment.  Under  these 
circumstances  the  judge  could  in  my  judg- 
ment rightly  find  as  he  did  that  the  circum- 
stances had  so  altered  as  that  the  weekly  sum 
ought  to  be  reduced,  and  he  has  reduced  it." 
So  in  Silcock  v.  Golightly  [1916]  1  K.  B. 
(Eng.)  748,  84  L.  J.  K.  B.  499  [1914]  W.  C. 
&  Ins.  Rep.  164,  8  B.  W.  C.  C.  48,  112  L.  T. 
N.  S.  800  [1915]  W.  N.  33,  it  appeared  that 
an  appeal  from  a  decision  of  the  county  court 
judge  of  Liverpool  who  had  diminished  the 
weekly  compensation  payable  to  a  workman 
for  the  loss  of  his  right  arm  was  dismissed. 
Lord  Cozens-Hardy,  M.  R.,  said:  "On  the 
whole,  I  have  come  to  the  conclusion  that 
we  cannot  interfere  with  the  decision  of  the 
learned  county  court  judge.  I  think  that  he 
was  entitled  to  take  advantage  of  his  own 
local  knowledge,  and  to  say  that,  although  the 
workman  is  one-armed  and  left-handed,  he 
is  not  so  disabled  from  earning  anything  that 
he  should  be  allowed  to  be  a  pensioner  for 
life  receiving  lis.  a  week  from  his  employers, 
having  the  good  fortune  to  have  a  wife  who  is 
earning  15s.  a  week,  and  so  live  in  compara- 
tive ease  on  an  income  of  26s.  a  week  doing 
nothing.  I  think  that  we  ought  not  to  en- 
courage such  conduct,  and  I  think  that  the 
learned  county  court  judge  was  justified  In 
saying  that,  from  his  local  knowledge,  he  was 
satisfied  that  this  is  a  man  who  is  able  to  ob- 
tain light  work  in  Liverpool  if  he  wished  to 
try  to  do  so.  Of  course,  at  some  future  occasion, 
if  the  workman  should  have  made  attempts — 
honestly  and  in  good  faith  made  them,  and 
extensively  made  them — and  found  himself 
unable  to  obtain  any  light  work  suitable  for 
his  infirmities,  then  it  may  be  open  to  him 
to  apply  for,  and  it  may  be  competent  for  the 
learned  county  court  judge  to  grant  an  in- 
crease from  the  79.  6d.  a  week  to  the  Us. 

In  Sharman  v.  HoUiday  [1904]  1  K.  B. 
(Eng.)  235,  00  L.  T.  N.  S.  46,  0  W.  C.  C.  147, 
the  court  reduced  a  weekly  payment  to  a 
nominal  sum  on  the  ground  that  the  workman 
injured  was  no  longer  incapacitated.  And  in 
Wright  v.  Sneyd  Collieries,  113  L.  T.  N.  S. 
(Eng.)  633  [1915]  W.  0.  &  Ins.  Rep.  354,  8 
B.  W.  C.  C.  537,  it  appeared  that  an  award 
was  reduced  to  Id.  per  week  owing  to  the 
conduct  of  the  injured  employee  in  refuping 
to  submit  to  proper  treatment.  So  in  Rad- 
clifTe  V.  Pacific  Steam  Nav.  Co.  [1910]  1  K.  B. 


(Eng.)  685,  102  L.  T.  N.  S.  206,  3  B.  W.  C.  C 
185,  it  appeared  that  compensation  was  re- 
duced   on    the    ground    that    the    workman's 
chances  were  somewhat,  though  not  very  ma- 
terially, decreased  by  his  loss  of  a  finger. 

In  New  Monckton  Collieries  v.  Toone,  109 
L.  T.  N.  S.  (Eng.)  374  [1913]  W.  C.  A  Ins 
Rep.  425,  6  B.  VV.  C.  C.  160,  57  Sol.  J.  753, 
it  was  held  that  the  burden  was  on  the  em- 
ployers to  show  that  a  workman  was  able  to 
perform  work  of  the  kind  that  he  was  doing 
at  the  time  of  the  accident.  It  appeared  that 
a  miner  was  injured  and  an  award  of  188.  3d. 
was  paid  him  for  about  a  year.  Light  work 
in  the  pit  was  then  offered  him  and  he,  took 
it.  Shortly  thereafter  a  doctor  acting  for 
the  employers  reported  that  the  workman  was 
fit  to  return  to  his  old  work.  No  suitable 
working  place  was  ready  for  him  and  he  did 
npt  return  to  his  old  work  at  the  coal  face 
Later  on  owing  to  a  loss  of  memory  he  con- 
ducted himself  in  a  peculiar  manner  and  was 
prohibited  from  going  down  in  the  pit  again 
and  work  was  found  for  him  at  the  surface. 
His  mental  condition  was  in  no  way  connected 
with  the  injury  to  his  back.  Application  wa» 
made  to  terminate  or  diminish  the  weekly 
payment.  Without  hearing  evidence  on  behalf 
of  the  respondent  the  arbitrator  decided  first 
that  the  applicants  had  not  affirmatively  dis- 
charged the  onus  of  proving  that  the  respond- 
ent had  entirely  recovered  from  the  injury 
to  his  back ;  and,  secondly,  that  it  waa  proved 
to  his  satisfaction  that  the  respondent's  men* 
tal  state  was  not  connected  with  hie  injuries; 
but  that  it  was  not  proved  to  his  satisfaction 
that  such  mental  state  rendered  him  incapable 
of  returning  to  his  old  work  as  a  miner.  He 
therefore  refused  to  terminate  the  weekly  pay- 
ment but  reduced  the  same,  having  regard 
for  the  wages  that  the  workman  was  capable 
of  earning.  The  court  said:  "The  arbitrator 
found  that  the  applicants,  the  employers,  had 
not  affirmatively  discharged  the  burden  upon 
them  of  proving  that  the  respondent,  the 
workman,  had  recovered — I  leave  out  the 
word  'entirely' — ^from  the  effects  of  the  injury 
to  his  back.  Having  regard  to  the  evidence, 
these  two  matters  strike  one  forcibly:  I'he 
first  is,  that  although  the  issue  which  the 
employers  came  to  prove  was  that  the  work- 
man had  recovered  from  the  effects  of  hi< 
injury  and  that  the  incapacity  had  ceased, 
thev  adduced  no  direct  evidence  to  that  effect. 
There  was  a  statement  of  the  workman  that 
he  had  had  no  trouble  with  his  back.  But  V->e 
doctor  was  not  even  desired  to  examine,  and 
did  not  in  fact  examine,  the  workman  fmm 
that  point  of  view  in  order  to  establish  that 
the  incapacity  arising  from  the  injury  had 
ceased  and  that  the  workman  had  recovered 
from  the  ""ident.  He  did  not  examine  him 
from  that  point  of  view  and  gave  no  evidence 
upon  that  point.     Then  the  other  test  was: 
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Had  the  workman  in  fact  gone  back  to  his 
ordinary  work,  and  proved  by  actual  experi- 
ment that  he  could  do  the  old  work?  The 
answer  to  that  is  *No.'  He  had  been  down  the 
pit.  He  had  done  some  light  work,  and  on 
the  occasion  when  he  came  up  he  seemed  to 
be  strange  in  his  mind  and  was  not  allowed  to 
go  down  the  pit  again.  In  this  state  of  things 
the  arbitrator  came  to  the  conclusion  that 
the  evidence  did  not  satisfy  him  that  the 
workman  has  recovered  from  his  accident. 
In  my  opinion  the  arbitrator  might  quite 
fairly  and  properly  have  taken  the  view  he 
did,  and  that,  without  disbelieving  the  evi- 
dence at  all,  it  was  quite  open  to  him  to  say 
that  the  burden  which  the  employers  had  to 
discharge  had  not  in  fact  been  discharged  by 
the  evidence  that  has  been  adduced."  In 
Hosegood  v.  Wilson  [19U]  1  K.  B.  (Eng.) 
30,  103  L.  T.  N.  S.  616,  80  L.  J.  K.  B.  519, 
27  Times  L.  Rep.  88,  it  appeared  that  the  em- 
ployers applied  for  a  review  of  the  weekly 
payments  made  to  a  workman  for  injuries. 
Tlie  judge  reduced  the  payments  to  a  sum 
specified  from  a  date  some  time  previous  to 
the  order.  The  employers  stopped  the  weekly 
payment  of  the  reduced  sum  in  order  to  re- 
duce the  overpayment.  Holding  that  this 
could  not  be  done,  Fletcher  Moulton,  L.  J., 
said:  "It  is  clear  by  par.  19  of  the  Ist  sched- 
ule to  the  act,  that  it  is  intended  that  the 
Meekly  payments  that  are  awarded  to  work- 
men by  way  of  compensation  should  be  paid 
to  them,  and  should  not  be  allowed  to  be  the 
subject  of  set-off  or  any  cross-claim.  In  the 
present  case  the  deeiaion  of  the  learned  judge 
establishes  that  the  employers  have,  during 
certain  past  weeks,  paid,  under  compulsion  of 
law,  a  sum  larger  than  they  ought  to  have 
paid.  The  balance  they  can  clearly  recover 
from  the  workman.  But  it  is  suggested  that 
they  are  entitled  to  take  the  sums  bo  paid 
Ka  being  paid  on  account  of  future  weekly 
payments.  My  first  answer  is,  that,  as  a  fact, 
they  were  not  paid  on  account  of  future  week- 
ly payments ;  the  second  answer  is,  that  under 
the  paragraph  to  which  I  have  referred,  by 
law  they  cannot  be  paid  on  account  of  them. 
For  these  reasons,  I  think  that  this  appeal 
must  be  dismissed."  Compare  Blackford  v. 
Oreen,  87  N.  J.  L.  359,  94  Atl.  401. 

On  the  otiier  hand  in  Penman  v.  Smith's 
Dry  Docks  Co.  8  B.  W.  C.  C.  (Eng.)  487, 
it  was  held  that  there  was  no  ground  for  re- 
ducing the  award.  It  appeared  that  after  a 
w^orkman  had  lost  his  eye  he  was  ofl^cred  his 
old  work  as  a  tooismitht  He  tried  it  for 
awhile,  but  finding  it  not  suitable,  gave  it  up. 
The  employers  made  application  to  reduce  the 
compensation  but  the  county  court  judge  re- 
lied on  the  workman's  evidence  of  not  being 
able  to  do  the  work  and  refused  to  make  any 
reduction.  In  Proctor  v.  Robinson  [1911]  1 
K.  B.  (Eng.)   1004,  3  B.  W.  C.  C.  41,  it  ap- 


peared that  Robinson,  a  lime  washer,  while 
working  for  Proctor  &  Sons  sustained  in- 
juries to  his  left  leg  and  ankle.  Compensation 
was  settled  by  agreement.  After  the  agreed 
sum  had  been  paid  for  twelve  months  the 
question  arose  whether  the  man  had  recovered 
so  far  as  to  justify  an  application  by  the 
employers  to  reduce  the  weekly  payments.  It 
was  not  suggested  that  the  man  had  fully 
recovered.  Dismissing  an  appeal  from  an 
award  of  the  county  court  judge  refusing  to 
diminish  the  weekly  payment  it  was  held  that 
in.  order  to  obtain  such  reductions  the  employ- 
ers must  show  what  light  work  the  workman 
could  do  and  what  chance  he  had  of  obtain- 
ing the  same.  The  court  said:  ''The  appel- 
lants here  were  the  employers,  who  were 
applying  for  a  reduction  of  the  amoimt  of 
compensation  which  the  workman  was  receiv- 
ing from  them.  They  had  therefore  not  only  to 
establish  a  right  to  reduce  the  compensation 
but  to  put  the  court  in  a  position  to  deter- 
mine the  amount  by  which  it  should  be  re- 
duced. They  succeeded  in  obtaining  a  finding 
from  the  county  court  judge  that  the  work- 
man was  able  to  do  some  light  work — a 
vague  phrase  to  which  I  tliink  the  learned 
judge  attached  no  very  definite  meaning. 
Thev  adduced  no  evidence  that  he  was  able 
to  do  any  obtainable  work  nor  any  evidence 
as  to  his  wage-earning  capacity  in  the  con- 
dition in  which  he  then  was.  I  think  that 
the  decision  of  the  county  court  judge  was 
right  and  that  this  appeal  should  be  dis- 
missed." 

In  Cripps'  Case,  216  Mass.  586,  Ann.  Cas. 
1915B  828,  104  N.  E.  565,  wherein  it  ap- 
peared that  an  employee  worked  for  two  and 
one-half  months  after  receiving  injuries  from 
which  he  died,  the  court  held  that  the  In- 
dustrial Accident  Board  did  not  err  in  not 
deducting  from  the  award  to  his  widow  the 
time  during  which  he  had  resumed  work  as 
the  statute  stipulated  that  compensation 
sliould  accrue  from  the  date  of  the  injury. 
See  to  the  same  effect  In  re  Nichols,  217 
Mass.  3,  104  N.  £.  666.  In  De  Zeng  Standard 
Co.  V.  Pressey,  86  N.  J.  L.  469,  92  Atl.  278, 
it  appeared  that  after  his  injury  an  employee 
worked  for  his  employers  for  fifty-five  weeks 
at  full  wages.  It  was  contended  that  the 
fifty-five  weeks  should  be  deducted  from  the 
sixtv  weeks  for  which  the  award  was  made. 
Holding  that  no  such  deduction  could  be 
made  the  court  said:  'The  answer  is  that 
the  prosecutor  was  under  no  obligation  to 
employ  the  petitioner  at  twenty  dollars  a 
week  or  any  other  sum,  and  that  inasmuch 
as  he  chose  to  do  so  without  any  understand- 
ing, express  or  implied,  that  petitioner  wao 
not  worth  those  wages,  or  that  part  of  them 
should  be  treated  as  moneys  paid  under  the 
compensation  act,  he  must  be  presumed  to 
have  paid  the  money  as  wages  and  because  he 
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thought  the  petitioner  was  worth  that 
amount.  Indeed,  it  was  optional  to  petitioner 
to  continue  working  for  the  prosecutor  just  as 
it  was  optional  with  the  prosecutor  to  employ 
him,  and  if  the  petitioner  had  chosen  to  do 
no  work,  he  would  have  been  entitled  to  his 
compensation  under  the  act  just  the  same. 
We  see  no  force  whatever  in  this  argument," 

f 

Termination, 

The  allowance  awarded  a  workman  for  in- 
jury under  a  workmen's  compensation  act 
may  be  terminated  if  it  is  shown  that  the 
incapacity  resulting  to  him  from  the  injury 
has  ceased.  Gibson  v.  Wishart  [1915]  A.  C. 
(Eng.)  18,  13  L.  J.  P.  C.  321  [1914]  W.  C. 
&  Ins.  Rep.  202,  7  B.  W.  C.  C.  348,  111  L.  T. 
N.  S.  466  [1914]  W.  N.  232,  30  Times  L. 
Rep.  640,  68  Sol.  J.  592;  Bagley  v.  Furness 
[1914]  3  K.  B.  (Eng.)  974  83 'l.  J.  K.  B. 
1646,  7  B.  W.  C.  C.  560  [1914]  W.  N.  300; 
Nicholson  v.  Piper,  96  L.  T.  N.  S.  (Eng.)  76, 
9  W.  C.  C.  123,  affirmed  [1907]  A.  C.  215, 
97  L.  T.  N.  S.  119,  9  W.  C.  C.  128;  Wheeler 
v.  Dawson,  107  L.  T.  N.  S.  (Eng.)  339.  See 
also  Taylor  v.  London,  etc.  R.  Co.  [1912]  A. 
C.  (Eng.)  242,  81  L.  J.  K.  B.  641  [1912]  W. 
C.  Rep.  95,  106  L.  T.  N.  S.  354,  56  Sol.  J. 
323,  28  Times  L.  Rep.  290;  Jones  v.  Ander- 
son, 112  L.  T.  N.  S.  (Eng.)  225,  84  L.  J.  P. 
C.  47  [1916]  W.  C.  &  Ins.  Rep.  151,  8  B. 
W.  C.  C.  2  [1914]  W.  N.  432,  31  Times  L. 
Rep.  76;  Housley  v.  Hadfiolds,  8  B.  W.  C.  C 
(Eng.)  497;  Dolan  v.  W'ard  [1916]  W.  C.  & 
Ins.  Rep.  (Eng.)  274,  8  B.  W.  C.  C.  514; 
Iaw  v.  Baird  [1914]  W.  C.  &  Ins.  Rep. 
(Eng.)  140;  Maunder  v.  Hancock  [1914]  W. 
C.  &  Ins.  Rep.  (Eng.)  327;  Hanley  v.  Union 
Stockyards  Ck).  (Neb.)  158  N.  W.  939.  Thus 
in  Gibson  v.  Wishart,  supra,  the  following 
facts  appeared:  The  respondent  had  on  Sep- 
tember 24,  1912,  completely  recovered  his 
capacity  for  work  as  a  dock  lalK>rer.  On 
September  24,  1912,  he  left  Scotland,  and  on 
vSeptember  25  he  entered  into  employment  at 
Chesterfield  at  first  as  a  detective  and  after- 
wards as  a  member  of  the  police  force  and 
was  earning  the  full  rate  of.  wages  for  a  po- 
lice constable.  In  these  circumstances  the 
sheriff-substitute  ended  the  compensation 
payable  under  the  award  as  at  November  4, 
1912,  the  date  of  the  presentation  of  the  ap- 
plication for  review.  He  would  have  ended 
the  compensation  as  at  September  24,  1912, 
had  it  been  competent  for  him  in  that  appli' 
cation  to  do  so;  but  he  held  that  it  was  not 
competent  for  him  to  do  so  in  respect  since 
he  would  be  disturbing  a  decree  of  Court  as 
at  a  date  when  there  was  no  proper  applica- 
tion to  enable  tliat  to  be  done.  Allowing  the 
appeal  it  was  held  that  the  weekly  payments 
could  be  terminated  as  from  the  date  of  the 
n'orkman's  recovery  from  his  incapacity.    Thfl 


court  said:  "The  only  question  is  whether 
the  words  in  the  schedule  to  which  I  have 
referred  enabled  the  sheriff-substitute  to  pro- 
nounce that  the  incapacity  had  ended  before 
the  application  to  review,  in  this  case  on  Sep- 
tember 24.  I  think  that  they  did.  The  al- 
ternative construction  would  allow  the  work- 
man to  claim  payment  notwithstanding  that 
incapacity  had  ceased.  I  think  the  intention 
of  the  Act  is  to  give  compensation  only  dur- 
ing incapacity.  If  it  has  ceased  and  the  em- 
ployer has  not  availed  himself  of  his  right 
to  apply  for  review,  it  may  be,  as  I  have 
already  said,  that  he  cannot  recover  what 
he  has  paid  while  the  first  decree  remained 
uninterrupted  in  its  operation.  But  that 
would  not  involve  the  further  conclusion  that 
the  judicial  authority  was  precluded  from 
subsequently  determining  the  real  date  when 
the  incapacity  during  which  alone  the  first 
decree  could  properly  continue  undisturbed 
to  operate  had  come  to  an  end."  In  Hous- 
ley V.  Hadfields,  8  B.  W.  C.  C.  (Eng.)  407, 
it  appeared  that  a  steel  fettler  through  injury 
lost  the  sight  of  one  eye.  His  employers  paid 
him  compensation  for  a  period  thereaft^T 
and  then  stopped  on  the  ground  that  he  wa« 
able  to  resume  his  former  occupation.  Thi< 
the  workman  admitted  but  said  that  on 
account  of  the  fact  that  men  so  employed 
were  in  continual  danger  of  such  an  accident, 
having  lost  one  eye,  he  should  not  risk  losins; 
the  sight  of  the  other.  The  county  court 
judge  found  that  sucli  work  offered  him  was 
suitable  and  his  finding  was  sustained.  See 
to  the  same  effect  Law  v.  Baird  [1914]  W. 
C.  &  Ins.  Rep.  (Eng.)  140.  So  in  Maunder 
V.  Hancock  [1914]  W.  C.  &  Ins.  Rep.  (Eng.i 
327,  the  court  said  that  if  the  incapacity  of 
a  workman  had  ceased  and  there  was  no  rea- 
sonable ground  for  anticipating  its  recur- 
rence, an  award  terminating  compensation 
could  be  made.  Likewise  in  Dolan  v.  Ward 
[1915]  W.  C.  &  Ins.  Rep.  (Eng.)  274,  8  B. 
W.  C.  C.  514,  the  court  said  that  if  the  in- 
capacity of  a  workman  had  ceased,  or  if 
still  existing  was  due  to  the  man's  own  un- 
reasonableness in  not  undergoing  an  opera- 
tion, compensation  should  be  terminated. 

But  in  Cory  v.  Hughes  [1911]  2  K.  B. 
(Eng.)  738  [ioil]  W.  N.  152,  an  applica- 
tion for  a  review  and  termination  of  the 
weekly  payments  to  a  workman,  it  was  held 
that  the  burden  of  proof  was  on  the  emplov- 
ers  to  satisfy  the  court  that  the  man  was 
not  under  any  incapacity  by  reason  of  the 
accident  which  befell  him.  The  court  said: 
"The  contention  of  the  employers  may  be 
stated  thus:  ^This  man  was  injured  in  1906 
For  a  couple  of  years  afterwards  we  employed 
him  at  the  same  wages  as  before.  This  i^ 
evidence  that  his  wage-earning  capacity  was 
not  reduced.  He  could  1)e  holding  that  em- 
ployment still  but  for  a  fact  which  had  no 
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relation  to  the  accident,  namely,  heart  dis- 
ease He  could  not  go  uphill  to  his  work 
owing  to  the  condition  of  his  heart.  He  lost 
his  work  hy  reason  of  that  disease.  There- 
fore it  follows  that,  so  far  as  the  accident 
is  concerned,  the  man's  earning  capacity  is 
the  same  as  hefore  he  was  injured.'  I  fail 
to  follow  the  sequence  of  ideas.  It  may  be 
that  it  is  the  same  as  before  or  that  it  is  not. 
The  fact  is  not  proved.  What  is  proved  is 
that  the  hand  is  healed,  as  far  as  it  ever  will 
be,  but  that  he  could  not  use  it  for  ordinary 
work  as  a  collier.  The  facts  only  come?  to 
this,  that  under  circumstances  which  we  have 
to  weigh,  and  which  are  that  his  employers 
found  certain  light  work,  he  did  for  a  time 
get  the  same  wages  as  before.  It  docs  not 
follow  that  his  wage-earning  capacity  is  the 
same  as  before."  In  Birmingham  Cabinet 
Mfg.  Co.  V.  Dudley,  102  L.  T.  N.  S.  (Eng.) 
G19,  3  B.  W.  C.  C.  169,  an  appeal  was  allowed 
to  a  workman  from  a  decision  of  the  county 
court  judge  terminating  an  agreement  with 
his  employers  to  make  a  weekly  payment  as 
compensation  for  injuries  received  by  him. 
The  following  facts  appeared:  "The  work- 
man was  injured  by  an  accident  within  the 
meaning  of  the  Workmen's  Compensation 
Act  1906  which  resulted  in  the  injury  to  two 
of  the  fingers  of  his  left  hand;  the  ends  of 
the  fingers  were  cut  off.  Compensation  was 
paid  to  him  for  a  time  at  the  rate  of  one-half 
of  his  wages.  Then  his  employers  took  him 
!>ack  to  work  and  an  agreement  of  a  very 
peculiar  kind  was  registered,  by  which  the 
employers  offered  to  give  the  workman  work 
again  at  their  works  at  his  old  rate  of  wages, 
which  offer  the  workman  accepted,  and  con- 
.sented,  whilst  so  employed,  to  the  weekly 
payment  of  15s.  9d.  per  week  being  reduced 
to  the  sum  of  Id.  per  week.  ...  In  1909 
the  employers  applied  to  terminate  the  pay- 
ment of  Id.  a  week."  T\w  court  said:  "The 
question  which  the  learned  county  court 
judge  put  to  himself  appears  to  have  been 
whether  the  workman  was  able  to  earn  the 
name  wages  as  he  did  before  the  accident. 
I  do  not  think  that  was  the  proper  question. 
The  question  should  have  been:  Is  he  ham- 
pered in  the  labor  market  by  reason  of  the 
accident?  Is  he  not  less  likely  to  obtain  em- 
ployment? If  he  is,  it  would  not  be  right  to 
disentitle  him  from  ever  saying  that  his  ca- 
pacity was  diminished  by  reason  of  the  acci- 
dent. Merely  because  he  is  with  his  old  em- 
ployers getting  his  old  wages  is  not  enough 
to  prevent  his  saying  that  he  is  entitled  to 
come  back  for  compensation.  The  effect  of  an 
order  for  Id.  a  week  is  simply  to  keep  alive 
the  right  to  obtain  compensation  in  an  event 
which,  at  the  least,  may  be  called  possible 
and  may  be  called  probable.  As  I  read  the 
evidence  in  this  case,  the  employers'  own  wit- 
nesses said  that  this  accident  had  prejudiced 


the  workman.  One  said  that  the  power  of 
grasp  was  necessarily  depreciated  to  some 
extent;  and  that  if  the  workman  were  dis- 
missed from  his  present  employment  he  would 
not  get  another  job  so  easily."  In  Devlin  v. 
Chapel  Goal  Co.  [1915]  S.  C.  Ct.  Sess.  71 
[1914]  W.  C.  &  Ins.  Rep.  621,  8  B.  W.  C.  C. 
357,  wherein  it  appeared  that  the  partial  in- 
capacity of  a  workman  still  existed  but  was 
due  in  whole  or  in  part  to  his  failure  to  re- 
turn to  work,  the  court  held  that  as  the  arbi- 
trator's findings  did  not  exclude  the  conclu- 
sion that  the  incapacity  was  due  partly  to 
his  injuries,  compensation  could  not  be  ter- 
minated. 

The  allowance  awarded  a  workman  for  an 
injury,  under  a  workmen's  compensation  act. 
may  be  terminated  if  it  is  shown  that  his 
incapacity  results  from  disease  or  other 
cause  not  attributable  to  the  accident  itself. 
Hargreave  v.  Haughhead  Coal  Co.  [1912]  A. 
C.  (Eng.)  319  [1912]  S.  C.  Ct.  Sess.  11.  L. 
70,  81  L.  J.  P.  C.  167  [1912]  W.  C.  Rep. 
275,  5  B.  W.  C.  C.  445,  106  L.  T.  N.  S.  468 
[1912]  W.  N.  79,  56  Sol.  J.  379;  Higgs  v. 
Unicume  [1913]  1  K.  B.  (Eng.)  595,  82  L. 
J.  K.  B.  369  [1913]  W.  C.  &  Ins.  Rep.  263, 
6  B.  W.  C.  C.  205,  108  L.  T.  N.  S.  169  [1913] 
W.  N.  36;  Taylor  v.  Clark,  111  L.  T.  N.  S. 
(Eng.)  882,  84  L.  J.  P.  C.  14  [1914]  W.  C.  & 
Ins.  Rep.  448  [1914]  W.  N.  327.  See  also 
Booth  V.  Carter  [1915]  W.  C.  &  Ins.  Rep. 
(Eng.)  59,  8  B.  W.  C.  C.  106.  See  also  Jones 
V.  Guest,  60  Sol.  J.  (Eng.)  76.  Thus  in  Tay- 
lor V.  Clark,  supra,  it  was  held  that  the  finding 
of  an  arbitrator  terminating  the  weekly  com- 
pensation of  a  workman  for  injuries  was  justi 
fied.  The  following  were  the  facts:  "Clark 
met  with  an  accident  on  the  7th  October,  1910 
arising  out  of  and  in  the  course  of  his  em- 
ployment with  the  appellants.  Liability  was 
admitted,  and  compensation  was  paid  down 
to  the  12th  Julv  1913,  when  it  ceased  on  thp 
ground  that  he  had  completely  recovered 
from  the  effects  of  the  accident,  and  the  ap- 
pellants asked  the  arbitrator  to  end  the  com- 
pensation. A  remit  was  made  to  a  doctor 
to  examine  Clark  and  to  report.  The  reply 
of  the  doctor  was  that  Clark  had  recovered 
from  the  direct  effects  of  his  injury,  but  not 
from  the  indirect  effects.  The  arbitrator  de- 
sired further  information,  and  a  second  re- 
mit was  made  to  the  doctor,  whose  report 
was  that  Clark  had  a  natural  tendencv  to 
obesity  which  was  checked  by  active  work; 
that  the  result  of  his  injury  was  to  incapaci- 
tate him  from  active  work,  with  the  result 
that  when  the  immediate  effect  of  the  acci- 
dent had  come  to  an  end  he  was  unfit  to  re- 
sume his  former  employment  as  a  miner 
working  at  the  face,  and  was  only  fit  for 
sedentary  employment.  On  these  reports  the 
arbitrator  found  that  the  incapacity  to  work 
resulting   irom   the  accident   had   i^eased   by 
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8th  October  1913,  and  ended  the  compensation 
payable  as  at  that  date."  Reversing  a  deci- 
sion of  the  First  Division  of  the  riourt  of 
Session  and  restoring  the  award  of  the  arbi- 
trator, Earl  Loveburn  in  his  opinion  said: 
"In  this  case  the  only  point  raised  before 
the  arbitrator  was  whether  the  present  in- 
capacity of  this  man  resulted  from  his  injury. 
The  arbitrator  found  that  it  did  not  result 
from  his  injury.  We  may  not  go  into  the  evi- 
dence for  the  purpose  of  seeing  whether  we 
should  agree  with  him,  we  must  take  the 
findings  of  the  sheriff  as  findings  upon  which 
his  conclusion  rests,  and  we  may  look  at 
that  conclusion  and  ask  whether  a  reasonable 
man  could  arrive  at  it  or  not.  The  arbitra- 
tor says  that  the  partial  incapacity  on  the 
8th  October  1913,  which  is  the  crucial  date, 
did  not  result  from  the  injury  sustained  by  the 
applicant  on  the  7th  October  1910.  I  ask 
whether  that  is  such  a  finding  that  I  can  say 
that  a  reasonable  man  could  not  have  arrived 
at  it.  The  learned  arbitrator  might  think  that 
the  increase  of  obesity  and  age  were  as  mat- 
ter of  substance,  and  looking  at  it  broadly, 
the  real  causes  which  led  to  this  incapacity 
— that  the  incapacity  resulted  from  that  and 
not  from  the  injury.  You  cannot  analyze  the 
chain  of  causation  too  closely  or  you  will 
get  into  all  the  labyrinth  of  argument  and 
disputation  which  has  constantly  surrounded 
the  discussion  of  this  subject.  The  arbitrator 
may,  after  puzzling  over  these  considerations, 
have  said  to  himself  in  the  end,  'I  think  on 
the  whole  that  it  was  the  disease  and  the  age 
which  was  the  cause  of  his  incapacity,'  and  in 
fact  he  has  said  so.  Mr.  Moncrieff  said  that 
the  arbitrator  had  made  an  error  in  law, 
because  he  had  assumed  that  in  order  to  bring 
the  case  within  the  statute  the  incapacity 
must  be  the  direct  consequence  of  the  injury, 
and  that  the  injury  must  be  the  exclusive 
cause  of  the  incapacity.  If  that  were  so,  then 
I  should  think  that  it  was  an  error  in  law. 
It  is  not  necessary  that  the  incapacity  should 
be  the  direct  result  of  the  injury.  It  is  not 
necessary  that  there  should  be  no  contribu- 
tory source  of  weakness.  But  in  this  case 
I  think  that  the  arbitrator  may  have  arrived, 
and  very  likely  did  arrive,  at  his  conclusions 
from  the  considerations  to  which  I  have  re- 
ferred." In  Higgs  V.  Unicume  [1913]  1  K. 
B.  (Eng.)  695,  82  L.  J.  K.  B.  369  [1913] 
W.  C.  &  Ins.  Rep.  263,  6  B.  W.  C.  C.  205; 
108  L.  T.  N.  S.  169  [1913]  VV.  N.  36,  wherein 
it  appeared  that  the  workman's  incapacity 
was  due  to  poor  medical  advice  and  the  domi- 
nation of  his  wife,  it  was  held  that  the  work- 
man was  acting  unreasonably  and  that  his 
allowance  should  be  terminated.  Reviewing 
the  facts  Buckley,  L.  J.,  said:  ^'Before  the 
judge  there  was  a  conflict  of  medical  evidence. 
It  was  for  him  to  determine  how  the  facts 
were.    He  has  found  that  the  employers'  med- 


ical evidence  gives  the  correct  view  of  the 
man's  condition.  The  substance  of  that  evi- 
dence is  that  the  man's  complaint  of  his 
symptoms  is  not  well  founded,  that  nothing 
would  be  better  for  him  than  work  or  occu- 
pation, that  he  was  fit  for  work  when  he  left 
hospital,  that  he  could  do  work  as  a  gate- 
keeper or  timekeeper,  that  he  has  no  physi- 
cal disability  preventing  him  from  acting  as 
timekeeper  or  beginning  work  as  a  bricklayer, 
and  that  he  is  merely  suffering  from  weak- 
ness of  will  and  a  fixed  but  erroneous  idea 
that  he  is  a  chronic  invalid — ^that  he  wants 
a  stimulus  to  work.  That  is  a  finding  of  fact 
that  the  man  has  recovered  and  is  fit  for 
work.  There  is  one  sentence  in  the  learned 
judge's  judgment  the  other  way,  and  that 
is  where  he  says,  'I  do  not  think  that  he  is 
a  malingerer.'  A  malingerer  is  a  person  who 
is  not  ill  and  pretends  that  he  is.  If  he 
bona  fide  thinks  he  is  ill  he  is  not  guilty  of 
that  pretense.  That  is,  I  think,  what  the 
jud^^c  meant  to  affirm.  The  man,  he  thinks, 
is  not  shaming,  but  erroneously  believes  that 
his  condition  is  that  which  it  is  not.  The 
judge  says  that  he  is  not  a  malingerer  be- 
cause he  is  not  shaming,  but  he  finds  in  fact 
to  the  effect  which  I  have  stated.  Upon  these 
findings  I  think  that  the  judge  was  right  in 
terminating  the  award  and  that  this  appeal 
must  be  dismissed  with  costs."  So  in  Booth 
V.  Carter  [1916]  W.  C.  &  Ins.  Rep.  (Engr 
69,  8  B.  W.  C.  C.  106,  it  was  held  that  com- 
pensation should  be  terminated  on  the  ground 
that  the  workman  was  suffering  from  a  dis- 
ease not  due  to  the  accident.  See  to  the  samo 
effect  Hargreave  v.  Haughhead  Coal  Co. 
[1912]  A.  C.  (Eng.)  319  [1912]  Sc.  Ct.  Sess 
H.  L.  70,  81  L.  J.  P.  C.  167  [1912]  W.  C 
Rep.  276,  5  B.  W.  C.  C.  446,  106  L.  T.  N.  S. 
468  [1912]  W.  N.  79,  56  Sol.  J.  379;  Jones 
V.  Guest,  60  Sol.  J.   (Eng.)  75. 

But  in  Hillis  v.  Oval  Wood  Dish  Co.  (Mich. ) 
168  N.  W.  214,  it  was  held  that  so  long  as  the 
incapacity  of  an  employee  results  from  the 
injury,  even  when  prolonged  by  pre-existing 
disease,  it  comes  within  the  statute  and  com- 
pensation will  not  be  terminated.  The  fol- 
lowing facts  appeared:  "While  claimant  was 
employed  in  the  sawmill  of  the  Oval  Wood 
Dish  Company,  at  Traverse  City,  he  met  with 
an  accident  by  which  his  right  arm  was  in- 
jured above  the  elbow.  As  found  by  tho  In- 
dustrial Accident  Board,  'tlie  flesh  was  bruised 
and  torn,  and  the  front  part  of  the  arm  de- 
nuded of  its  skin,  exposing  the  blood  vessels 
and  muscles  underneath.'  An  agreement  for 
compensation  was  reached  and  approved,  and 
payments  were  made  in  compliance  therewith 
for  a  period  of  19  weeks.  At  the  end  of  that  pe- 
riod the  payments  were  discontinued,  and  pres- 
ently the  respondents  filed  with  the  Industrial 
Accident  Board  a  petition  asking  that  they 
be   relieved   from  making   further   payments 
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upon  the  ground  that  claimant's  continued 
disability  was  due  to  a  venereal  disease,  viz., 
syphilis  which  retarded  the  healing  of  the 
injury.  The  claimant  filed  an  answer  to  this 
petition  in  which  he  denied  that  he  had  ever 
contracted  such  disease,  or  been  afflicted  with 
it ;  and  we  do  not  understand  it  to  be  claimed 
that  he  was  suffering  from  syphilis  in  any 
active  stage."  The  court  said:  ''Assuming 
that  such  disability  is  being  prolonged  by  the 
disease,  there  is  yet  no  point  at  which  the 
consequences  of  the  injury  cease  to  operate. 
It  is  the  theory  of  respondents,  not  that  the 
consequences  of  the  injury  cease,  but  that 
they  are  prolonged  and  extended.  There  is 
no  part  of  the  period  of  disability  that  would 
have  happened,  or  would  have  continued,  ex- 
cept for  the  injury.  The  consequences  of  the 
injury  extend  through  the  entire  period,  and 
80  long  as  the  incapacity  of  the  employee  for 
work  results  from  the  injury,  it  conies  with- 
in  the  statute,  even  when  prolonged  by  pre- 
existing disease." 

Suspension, 

In  Harrison  v.  Dowling  [1915]  3  K.  B. 
(Eng.)  218  [1915]  W.  C.  &  Ins.  Rep.  351, 
113  L.  T.  N.  S.  622,  8  B.  W.  C.  C.  544  [1915] 
W.  N.  262,  31  Times  L.  Rep.  480,  wherein  an 
application  was  made  by  the  employers  to 
suspend  the  compensation  being  paid  to  an 
injured  workman,  it  was  held  that  the  county 
court  judge  was  right  in  dismissing  the  appli- 
cation. It  appeared  that  the  workman  ob- 
tained an  award  of  15s.  a  week.  After  the 
outbreak  of  the  war  with  Germany  the  work- 
man enlisted  and  the  employers,  on  hearing 
of  this  stopped  payment  of  the  compensation. 
The  workman  applied  to  issue  execution  for 
the  same  and  thereupon  the  employers  com- 
menced proceedings  to  obtain  a  review.  Be- 
fore the  case  came  on  the  employers*  solici- 
tors wrote  asking  for  a  medical  examination 
•of  the  workman  but  were  told  that  his  regi- 
ment was  in  India.  They  then  abandoned 
their  application  for  a  diminution  or  termi- 
nation of  the  weekly  payment  but  obtained 
leave  to  amend  so  as  to  ask  that  it  should 
he  suspended  on  the  grounds  that  the  work- 
man had  obstructed  the  holding  of  a  medical 
examination  and  that  he  had  ceased  to  reside 
in  the  United  Kingdom.  The  court  said:  "I 
cannot  find  that  there  is  any  refusal  by  the 
workman  in  the  present  case  to  submit  him- 
self for  examination.  I  am  quite  aware  of 
<*ertain  letters  which  passed  between  the 
solicitors.  But  they  certainly  did  not  amount 
to  a  refusal  to  submit  to  examination.  Nor 
do  I  see  that  there  is  a  particle  of  evidence 
that  the  workman  is  obstructing  the  same. 
His  being  in  India  with  his  regiment  under 
military  control  does  not  seem  to  me  in  any 
way  to  be  obstructing  within  the  meaning  of 
that  section.  I  am  not  at  all  satisfied  that 
Ann.  Cas.  1916E. — 57. 


he  might  not  be  required  by  the  employers  to 
submit  to  examination  by  a  duly  qualified 
medical  practitioner;  it  may  be  the  regi- 
mental surgeon  at  Cawnpore.  According  to 
the  section  it  seems  to  me  that  might  be  the 
case.  I1ien  it  is  said  that  the  workman  is 
no  longer  in  the  United  Kingdom.  Of  course 
he  is  physically  not  within  the  United 
Kingdom;  he  is  at  Cawnpore.  But  the  act 
does  not  say,  and  I  am  satisfied  that  it  does 
not  intend  to  say,  that  the  mere  fact  that  an 
injured  workman  is  for  the  moment  not  in 
truth  physically  in  the  United  Kingdom  de-  ' 
prives  him  of  his  right  to  compensation  or 
authorizes  suspension.  It  contemplates  the 
case  of  a  workman  having  gone  from  t\u& 
country,  say  as  an  emigrant  to  Canada,  the 
United  States,  or  what  not.' 


»» 


V. 

CITT  OF  MIlflf£APOLIS. 
(Two  Cases.) 

Minnesota  Supreme  Court — March  26, 

1915. 

129  Minn.  lOO;  ISl  N.  IF.  976, 


Mnnioipal  Corporations  —  Liability  for 
Personal  Injury  —  Parks. 

In  establishing,  caring  for  and  maintaining 
streets,  highways  and  puhlic  parks,  munici- 
palities act  in  their  governmental  and  not 
in  their  proprietary  capacity. 

[See  note  at  end  of  this  case.] 

Same. 

Cities  and  villages  are  liable  for  injuries 
resulting  from  dangerous  conditions  in  tlieir 
streets;  but,  with  this  single  exception,  mu- 
nicipalities are  not  liable  in  damages  for 
negligence  in  performing  their  governmental 
functions,  unless  such  liability  has  been  im- 
posed by  statute. 

[See  note  at  end  of  this  case.] 

Same. 

A  city  that  constructs  and  maintains  walks 
and  footpaths  in  its  parks  which  are  used  as 
thoroughfares  in  passing  from  one  part  of  tiie 
city  to  another  is  liable  for  injuries  resultinir 
from  dangerous  conditions  in  such  walks 
caused  by  the  negligence  of  its  employees. 

[See  note  at  end  of  this  case.] 

Notice  of  Claim  by  Parent  for  Injury 
to  Child  —  Snffioienry. 

A  notice  given  by  a  parent  of  a  claim  fof 
injuries  sustained  by  his  minor  child  which 
contains  the  essential  information  required 
by  the  statute  is  sufiiicient,  although  it  fails 
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to  state  specifically  that  the  parent  claims 
damaf^cs  on  his  ovm  account  and  also  as  the 
statutory  representative  of  his  child,  and  fails 
to  make  an  apportionment  between  the  two 
of  the  amount  claimed. 
[See  Ann.  Cas.  191GE  560.] 

Parent  and  Child  ^  "Louu  of  Serrioes  of 
Child  —  Action  —  Parties  PlaintifP. 

A  father  who  is  supporting  the  family  may 
maintain  an  action  for  loss  of  the  services 
of  a  minor  cliild  without  joining  the  mother 
fts  a  party  plaintiff. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Hennepin 
county:     Hale,  Judge. 

Two  actions  for  damages.  Casper  A. 
Ackeret  and  Aloysius  J.  Ackeret,  plaintiffs 
respectively,  and  City  of  Minneapolis,  de- 
fendant in  each  case.  Judgments  for  plain- 
tiffs. Defendant  appeals.  The  facts  are 
stated  in  the  opinion.     Affirmed. 

C  J.  Rockwood  for  appellant. 
Healy  d  La  Du  for  respondent. 

[192]  Tatlob,  C. — Under  and  pursuant  to 
chapter  281  [p.  404]  of  the  special  Laws  of 
1883,  and  the  acta  amendatory  thereof  and 
supplemental  thereto,  the  board  of  park  com- 
missioners of  the  city  of  Minneapolis  has 
established,  improved  and  maintains  a  sys- 
tem of  parks  and  parkways  for  the  use  of 
the  inhabitants  of  that  city.  Among  the 
parks  so  established  and  maintained  is  a 
tract  of  about  30  acres,  now  known  as  Loring 
l^ark,  located  in  the  midst  of  a  thickly  set- 
tled portion  of  the  city.  Running  through 
this  park  in  various  directions  are  numerous 
gravel  and  cement  walks  and  footpaths,  but 
no  carriage  ways.  These  walks  and  paths 
are  in  constant  use  as  thoroughfares  by 
people  passing  from  one  part  of  the  city  to 
another.  On  April  30,  1913,  employees  of  the 
park  board  raked  together  a  large  quantity  of 
leaves  and  other  rubbish  and  burned  it  at 
the  interRPction  of  two  or  more  of  these 
walks.  When  they  quit  work  at  night  they 
left  the  ashes  and  unburned  rubbish  lying 
upon  the  walk.  In  the  evening  of  the  same 
dav,  Aloysius  J.  Ackeret,  a  child  less  than 
two  years  of  age,  while  proceeding  along  the 
walk  with  his  mother,  stumbled  and  fell  into 
this  pile  of  ashes,  and  burned  his  hands  upon 
the  coals  and  heated  refuse  underneath  the 
ashes  to  such  an  extent  that  his  right  hand 
is  permanently  crippled.  Casper  A.  Ackeret, 
the  father  of  the  child,  brouglit  two  actions 
for  damages,  [193]  one  on  belialf  of  the  child 
and  the  other  on  his  own  bt^lialf,  and  re- 
covered a  verdict  in  both.  In  tlie  action 
brought  by  the  father  in  his  own  behalf,  de- 
fendant moved  foT  judgment  notwithstanding 
the  verdict.    This  motion  was  denied.    Judg- 


ment was  entered,  and  defendant  appealed 
therefrom.  In  the  action  brought  on  behalf 
of  the  child,  defendant  moved  for  judgment 
notwithstanding  the  verdict  or  for  a  new 
trial.  This  motion  was  also  denied  and  de- 
fendant appealed  from  the  order  denying  it. 
The  two  cases  were  argued  together  and  sub- 
mitted upon  one  brief. 

The  important  question  presented  is  wheth- 
er the  city  is  liable  in  damages  for  in- 
juries resulting  from  dangerous  conditions 
in  the  walks  or  pathways  in  its  public  parks. 

1.  In  establishing,  maintaining  and  caring 
for  streets,  highways  and  public  parks,  a  mu- 
nicipality acts  in  its  governmental  and  not 
in  its  proprietary  capacity.  St.  Paul  v.  Chi- 
cago, etc.  R.  Co.  63  Minn.*  330,  63  X.  W.  267, 
65  N.  W.  640,  68  N.  W.  458,  34  L.R.A.  184; 
Schigley  v.  Waseca,  106  Minn.  94,  118  X.  W. 
259,  19  L.R.A.(N.S.)  689,  16  Ann.  Cas.  169; 
International  Falls  v.  Minnesota,  etc.  R.  Co. 
117  Minn.  14,  134  X.  W.  302;  Blair  v.  Grang- 
er. 24  R.  T.  17,  51  Atl.  1042;  Hartford  v. 
Maslen,  76  Conn.  599,  57  Atl.  740;  Hig- 
ginson  v.  Treasurer,  etc.  of  Boston,  212 
Mass.  583,  99  N.  E.  523.  42  L.R.A.<N.S.) 
215;  Russell  v.  Tacoma,  8  Wash.  156,  35  Pac. 
605,  40  Am.  St.  895;  Park  Com'r  v.  Prinz,  127 
Ky.  460,  105  S.  W.  948;  Bisbing  v.  Asbury 
Park,  80  N.  J.  L.  416,  78  Atl.  196,  33  L.R.A. 
(N.S.)  623.  From  the  earliest  times,  it  ha:* 
been  the  recognized  rule  that  a  municipality 
is  not  liable  in  damages  for  negligence  in 
performing  its  governmental  functions,  un- 
less such  liability  had  been  imposed  by  stat- 
ute. This  rule  has  been  recognized  and  ap- 
plied many  times  by  this  court.  Dosdali  v. 
Olmsted  County,  SOMinn.  96,  14  N.  W.  458, 
44  Am.  Rep.  185;  Altnow  v.  Sibley,  30  Minn. 
186,  14  N.  \\\  877,  44  Am.  Rep.  191 ;  Bryant 
v.  St.  Paul,  33  Minn.  289,  23  X.  W.  220,  53 
Am.  Rep.  31;  Grubc  v.  St.  Paul,  34  Minn. 
402,  26  X.  W.  228;  Bank  v.  Bminerd  School 
Dist.  49  Minn.  100,  51  X.  W.  814;  Snider 
v.  St.  Paul,  51  Minn.  466,  63  X.  W.  763,  18 
L.R.A.  151;  [194]  Gullik«oh  v.  McDonald.  62 
Minn.  278,  64  N.  W.  812;  Miller  v.  Minne- 
apolis, 75  Minn.  131,  77  X.  W'.  788;  Clausst^n 
v.  Lu\erne.  103  Minn.  491,  115  X.  W.  643, 
15  I^R.A.(X.S.)  698,  14  Ann.  Cas.  673; 
Brantroan  v.  Canby,  119  Minn.  296,  138  X. 
W.   671,  43  L.R.A.'(X.S.)    862. 

But  by  what  is  termed  in  Lane  v.  Minne- 
sota State  Agricultural  Soc.  62  Minn.  175.  64 
X.  W.  382,  29  L.R.A.  708,  an  "illogical  ex- 
ception to  this  rule,"  it  has  become  firmly 
established  in  this  state,  and  in  most  of  th** 
middle  and  western  states,  that  a  citv  is 
liable  for  injuries  resulting  from  defects  or 
danirerous  conditions  in  its  .street*.  2  Dun- 
nell,  Minn.  Dig.  §  6814;  16  Am.  &  Eng.  Enc 
of  T^w  (2d  ed.)  420.  The  reasons  assignevl 
for  making  a  difltinction  between  such  case- 
and  those  governed  by  the  general  rule  are 
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vai'ious  and  not  very  satiBfactory.  The 
reason  most  generally  assigned  is  that  such 
municipalities,  having  been  given  the  ex- 
clusive control  over  their  streets  with  ample 
power  to  provide  funds  to  care  for  and  main- 
tain them,  are  chargeable  with  the  duty  to 
keep  them  safe  for  travel;  and  that  it  fol- 
lows by  implication  therefrom  that  they  are 
liable  for  failure  to  perform  such  duty.  15 
Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  420; 
Shartle  v.  Minneapolis,  17  Minn.  308;  Noon- 
an  V.  Stillwater,  33  Minn.  1»8,  22  N.  W.  444, 
53  Am.  Rep.  23;  Blyhl  v.  Waterville,  67 
Minn.  115,  58  N.  VV.  817,  47  Am.  St.  Rep. 
596;  Peterson  v.  Cokato,  84  Minn.  205,  87 
X.  W.  615;  Schigley  v.  Waseca,  106  Minn.  94, 
118  N.  W.  259,  19  L.RJV.(N.S.)  689,  16  Ann. 
Cas.  169.  But  it  is  difficult  to  see  whv  the 
same  reasoning  would  not  also  impose  lia- 
bility upon  cities  for  negligence  in  perform- 
ing many  of  their  other  governmental  func- 
tions. It  would  certainly  apply  with  equal 
force  to  the  case  now  under  consideration,  for 
the  city  is  given  as  plenary  power  in  respect 
to  its  parks  as  in  respect  to  its  streets.  In 
Snider  v.  St.  Paul,  51  Minn.  466,  53  N.  W. 
763,  18  L.R.A.  151,  it  is  suggested  that  the 
distinction  can  best  be  sustained  upon  con- 
siderations of  public  policy  and  the  doctrine 
of  stare  decisis.  The  exception,  whether 
logical  or  otherwise,  is  now  too  firmly  estab- 
lished to  be  questioned,  and  our  present  con- 
cern is  to  determine  whether  the  case  at 
bar  is  controlled  by  the  exception  or  by  the 
general  rule. 

[195]' On  examining  the  grounds  upon 
which  liability  is  imposed  for  defects  in 
streets,  we  find  that  the  same  grounds  exist 
for  imposing  liability  for  defects  in  the 
walks  and  pathways  in  question.  These 
walks  and  pathways  were  used  not  merely 
for  purposes  of  pleasure  and  recreation,  but 
as  thoroughfares  for  passing  from  one  part 
of  the  city  to  another.  They  differed  from 
other  walks  provided  by  the  city  for  the  use 
of  pedestrians  only  in  the  fact  that  they  were 
within  the  limits  of  a  park.  We  find  no  sub- 
stantial distinction  between  such  walks  and 
those  located  along  the  public  streets.  When 
we  turn  to  the  decided  cases,  we  find  a  di' 
versity  of  opinion.  Tli«  Kew  England  states, 
as  well  as  some  others,  do  not  recognize  the 
exception  to  the  genefal  rule  which  we  have 
been  considering,  and  hold  that  a  city  is  not 
liable  for  defects  in  its  streets  unless  such 
liability  is  expressly  imposed  by  statute,  and, 
of  course,  also  hold  that  it  is  not  liable  for 
defects  in  the  paths  and  ways  traversing  its 
parks.  Most  of  the  cases  cited  by  defendant 
are  from  states  where  such  is  the  rule,  and 
lack  cogency  in  states  which  have  adopted  a 
dJfTerent  rule.  Some  courts,  however,  hold 
that  a  city  is  liable  for  nrsjligence  in  respect 
to  its  streets,  but  is  not  liable  for  negligence 
in  respect  to  its  parks.   Park  Com>  v.  Prinz, 


127  Ky.  460,  105  S.  W.  948;  Russell  y. 
Tacoma,  8  Wash.  156,  35  Pac.  605,  40  Am. 
St.  Rep.  895.  Other  courts  hold  that  it  is 
also  liable  for  negligence  in  respect  to  its 
parks.  Denver  v.  Spencer,  34  Colo.  270,  82 
Pac.  590,  2  L.R.A.(N.S.)  147,  114  Am.  St. 
Rep.  158,  7  Ann.  Cas.  1042;  Barthold  v. 
Philadelphia,  154  Pa.  St.  109,  26  Atl.  304; 
Weber  v.  Harrisburg,  216  Pa.  St.  117,  64 
Atl.  905;  Silvernmn  v.  New  York,  114  N.  Y. 
S.  69,  We  find  no  sufficient  ground  for 
making  a  distinction  between  the  walks  and 
pathways  in  question  and  the  ordinary  side- 
walks provided  by  the  city  for  the  use  of  pe- 
destrians, and  hold  that  the  city  is  liable  for 
dangerous  conditions  therein  caused  by  its 
own  employees.  See  Kleopfert  v.  Minne- 
apolis, 90  Minn.  158,  95  N.  W.  908. 

2.  The  statute  requires  every  person  who 
claims  damages  from  a  city  for  injuries  sus- 
tained by  reason  of  defective  streets,  or 
through  the  negligence  of  city  employees,  to 
cause  a  written  notice  to  be  presented  to  its 
governing  body  stating  the  timfe,  place  and 
circumstances  [196]  of  the  injury,  and  the 
amount  of  compensation  demanded.  A  notice 
was  duly  served  stating  the  time,  place  and 
circumstances  of  the  accident  in  question; 
that  the  child  w^as  the  infant  son  of  Casper 
A.  Ackeret;  and  that  damages  were  claimed 
in  the  sum  of  $10,000.  The  notice  was  signed 
by  the  attorney  for  Casper  A.  Ackeret.  De- 
fendant contends  that  this  notice  is  fatally 
defective  in  this :  That  the  accident  gave  rise 
to  two  elaims  for  damages — one  in  favor  of 
the  father  and  one  in  favor  of  the  child — and 
that  the  notice  states  only  one  claim  and  does 
not  specify  whether  that  is  the  claim  of  the 
child  or  of  the  father;  and  further  contends 
that  in  any  event  thd  notice  cannot  serve  as 
a  basis  for  both  actions.  The  purpose  of 
the  notice  is  to  give  the  municipal  officers 
information  which  will  enable  them  to  ascer- 
tain and  investigate  the  facts  while  the  evi- 
dence is  available,  and  to  determine  whether 
a  liability  exists,  and,  if  so,  the  nature  and 
extent  of  such  liability.  While  the  essential 
requirements  of  the  statute  must  be  conv 
plied  with,  it  has  been  determined  that  a 
claimant  is  not  barred  from  maintaining  his 
action  because  his  notice  was  informal,  or 
not  technically  accurate,  if  the  information 
require<l  by  the  statute  could,  in  substance, 
be  ascertained  therefrom.  Kelly  v.  Minne- 
apolis, 77  Minn.  76,  79  N.  W.  653;  Nicol  v. 
St.  Paul,  80  Minn.  415,  83  N.  W.  375;  Ter- 
ryll  V.  Faribault,  81  Minn.  519,  84  N.  W:  458; 
Terryll  v.  Faribault,  84  Minn.  341,  87  N.  W. 
917;  Kand^lin  v.  Ely,  110  Minn.  55,  124  N. 
W.  449;  Larkin  v.  Minneapolis,  112  Minn. 
311,  127  N.  W.  1129;  Wornecka  v.  St.  Paul, 
118  Minn.  207,  136  N.  W.  561. 

The  notice  in  question,  gave  the  oflTicials 
full  and  accurate  information  as  to  the  time, 
place    and    circumstances  of  the  injury.     It 
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also  informed  them  that  the  one  injured  was 
the  infant  son  of  the  one  giving  the  notice, 
and  that  damages  were  claimed  in  the  sum 
of  $10,000.  If  the  facts  stated  in  the  notice 
were  true,  the  law  gave  the  father  the  right 
to  bring  two  actions — one  in  his  own  behalf 
and  one  in  behalf  of  his  child.  It  is  true 
that  the  notice  did  not  state  whether  he 
made  the  claim  in  his  own  behalf,  or  in  be< 
half  of  the  child,  or  in  behalf  of  both;  and 
if  in  behalf  of  both,  that  it  did  not  apportion 
the  damages  between  them.  The  natural 
[197]  inference  would  be  that  he  was  insist- 
ing upon  all  the  rights  given  by  the  law. 
We  think  that  all  the  essential  facts  were  set 
forth,  and  that  no  prejudice  resulted  to  de* 
fendant  from  the  failure  of  the  father  to 
state  specifically  that  he  claimed  damages 
both  individually  and  as  the  statutory  repre- 
sentative of  his  child,  or  from  his  failure  to 
apportion  the  damages  between  the  two 
claims.  The  purpose  of  the  notice  was  fully 
accomplished,  and  we  hold  that  it  was  not  so 
defective  as  to  bar  either  right  of  action. 

3.  In  the  action  brought  in  his  own  behalf, 
the  father  sought  to  recover  for  the  expenses 
which  he  had  incurred  in  providing  medical 
and  surgical  treatment  for  the  child,  and 
also  for  the  partial  loss  of  services  which 
will  result  from  the  child's  crippled  con- 
dition. Defendant  demurred  to  the  com- 
plaint on  the  ground  that  two  causes  of 
action  were  improperly  united,  and  that 
there  was  a  defect  of  parties  plaintiff.  The 
demurrer  was  overruled,  and  defendant  an- 
swered. The  same  questions  were  again 
raised  by  objections  interposed  to  the  an- 
swer and  were  again  ruled  against  defendant. 
Defendant's  contention  is  that  the  claim  for 
loss  of  services  vested  in  the  father  and 
mother  jointly  and  that  they  must  bring  a 
joint  action  in  order  to  recover  therefor.  Tliis 
contention  is  based  upon  comparatively 
recent  statutes. 

Section  7146,  6.  S.  1913,  among  othre 
things,  provides: 

"Where  husband  and  wife  are  living  to- 
gether, they  shall  be  jointly  and  severally 
liable  for  all  necessary  household  articles 
and  supplies  furnished  to  and  used  by  the 
family." 

Section  7442,  G.  S.  1913,  states: 

^'The  father  and  mother  are  the  natural 
guardians  of  their  minor  children,  and,  being 
themselves  competent  to  transact  their  own 
business  and  not  otherwise  unsuitable,  they 
are  equally  entitled  to  their  custody  and  the 
care  of  their  education.  If  either  dies  or  is 
disqualified  to  act,  the  guardianship  devolves 
upon  the  otiier." 

Defendant  insists  that  both  parents  are 
equally  liable  for  the  support  of  their  chil- 
dren, and  are  equally  entitled  to  the  custody 
^f  them,  and  that  it  follows  as  a  consequence 


that  they  are  jointly  entitled  to  the  benefit 
of  the  services  of  the  children,  and  must 
bring  a  joint  action  to  recover  for  the  loss  of 
such  services.  This  contention  [198]  is  cor- 
rect to  some  extent,  but  we  think  it  was 
neither  the  purpose  nor  the  effect  of  tlieae 
statutes  to  make  any  material  change  in 
the  duty  imposed  upon  the  husband  and 
father  to  support  and  maintain  the  family. 
Other  late  statutes  making  his  failure  to  do 
so  a  criminal  offense  point  strongly  to  the 
contrary.  Where  he  in  fact  performs  this 
dut;',  we  think  he  may  maintain  an  action 
to  recover  for  loss  of  the  services  of  his 
minor  child.  If  in  fact  he  did  not  perform 
such  duty,  a  different  question  would  be  pre- 
sented which  is  neither  involved  nor  de- 
termined herein. 

It  follows  that  the  order  in  one  case  and 
the  judgment  in  the  other  are  affirmed. 


NOTE. 

In  the  reported  case  the  court  adheres  to 
the  rule  obtaining  in  the  majority  of  juris 
dictions  that  a  municipality  in  maintaining 
its  highways  and  parks  acts  in  a  govern- 
mental capacity.  It  recognizes,  however, 
that  an  exception  thereto  with  respect  to  de- 
fects and  dangerous  conditions  in  streets  ha? 
become  firmly  fixed  by  the  earlier  decisions 
in  the  state,  and  holds  that  the  exceptional 
rule  is  equally  applicable  to  walk;*  in  ^ 
park,  and  that  a  municipality  is  accordingly 
liable  for  personal  injuries  cause<l  by  a 
dangerous  obstniction  in  such  a  walk.  The 
cases  discussing  the  liability  of  a  munici- 
pality for  negligence  in  the  maintenance  of 
a  public  park  are  reviewed  in  the  note  to 
Capp  V.  St.  Louis,  Ann.  Cas.  191 5C  245. 


A6E-HERAI.D  PUBLISHING 
COMPANY 

V. 

WATERMAN. 

Alabama  Suprenie  Court — May  22.  1913. 
ISS  Ala,  272;  66  So,  16, 


Appeal  —  Harmless  Error  ^  Rnltas*  as 
to  PleadinKS. 

The  elimination  by  plaintiff  of  counts  of 
a  complaint  rendered  harmless  any  errors 
committed  in  rulings  as  to  such  counts. 


AGE-HXRALD  PUBLISHING  CO.  ▼.  WATKRMAN. 

J88  Ala.  272. 
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Idmitation   ef    Aotions   —  Amendment 
Statins;  ^^"^  Canse  ef  Action. 

In  an  action  against  a  newspaper  for  libel, 
an  amendment  to  the  complaint  setting  up  a 
republication  of  the  libelous  article  by  other 
newspapers,  and  charging  that  they  were  in- 
duced or  caused  by  defendant,  states  a  differ- 
ent cause  of  action,  and  hence,  being  filed 
more  than  a  year  after  the  publication,  is 
expressly  barred  by  Code  1907,  §  4840. 

Pleading  —  Aniendnaent  «•  Cemplaint 
for  Liliel. 

In  an  action  for  libel,  the  court  may  prop- 
erly permit  plaintiff  to  amend  his  complaint 
so  as  to  allege  by  way  of  inducement  his 
trade,  business,  etc. 

Libel   and   Slander  —  Pleading   —  In- 
dncenient  and  Celleqninm. 

Where  the  words  set  out  in  the  complaint 
in  an  action  for  libel  are  not  actionable  per 
se,  the  complaint  must  allege  facts  as  induce- 
ments and  colloquia  to  show  the  sense  in 
which  the  language  was  used,  etc 

Same. 

In  an  action  for  libel,  matters  of  induce- 
ment and  colloquium  averred  by  way  of  intro- 
duction must  be  facts  and  circumstances,  and 
not  mere  statements,  arguments,  or  conclu- 
sions, which  show  that  the  words  in  question 
are  actionable. 

Innnende. 

In  a  complaint  for  libel,  the  office  of  the 
innuendo  is  to  explain  the  subject-matter, 
and  hence,  if  the  language  averred  to  have 
been  used  does  not  itself  constitute  a  libel, 
no  words  contained  in  the  innuendo  can  make 

it  actionable. 

.  ^( ' 

Same. 

An  innuendo  in  a  complaint  for  libel  means 
the  same  as  "id  est,"  "scilicet,"  or  "afore- 
said," being  merely  explanatory  of  the  sub- 
ject-matter sufficiently  expressed  before. 

Proof  of  Colloquium  and  Innuendo. 

In  actions  for  libel  and  slander,  facts  al- 
leged as  inducement  or  colloquia  are  trav- 
ersable, and  must  be  proved,  while  the  in- 
nuendo is  not  traversable,  and  hence  need  not 
be  proved. 

Idbeloua      Words     «•     Imputation      of 
Fraudulent  Dealing. 

A  complaint,  in  an  action  for  libel  against 
a  newspaper,  alleged  that  defendant,  in  pur- 
porting to  report  the  proceedings  had  before 
the  referee  in  bankruptcy  in  the  matter  of 
the  bankruptcy  of  Knight,  Yancey  &  Co., 
which  company  was  reported  to  have  issued 
and  disposed  of  spurious  bills  of  lading  for 
cotton,  stated  that  a  witness  testified  that 
Mr.  Knight  intimated  that  others  knew  of  the 
fake  bills  of  lading,  that  the  witness  "was 
closely  questioned  as  to  a  loan  of  $5,000 
made  to  a  Mr.  Waterman  [plaintiff],  agent 
for  a  Mobile  steamship  line.  It  developed 
that  the  general  belief  is  that  Waterman  is 
abroad  and  does  not  intend  to  return,"  and 
that  "the  information  disclose^l  that  several 
large  shipments  of  cotton  had  been  made  by 
the  way  of  the  line  represented  by  Water- 
man, it  is  also  brought  to  light  that  several 
spurious  bills  of  lading  are  held  upon  which 


cotton  was  supposed  to  have  been  routed  via 
the  lines  represented  by  Waterman" — ^and  al- 
leged that  ^e  article  implying  that  plaintiff 
was  a  fugitive,  etc.,  was  false,  etc.,  that  it 
was  given  wide  circulation,  and  plaintiff  was 
greatly  damaged  in  his  business  as  ship- 
ping agent,  and  deprived  of  the  opportunity 
of  completing  profitable  and  honorable  busi- 
ness eonnections  with  the  organization  of  a 
steamship  company,  etc.  Held,  that  the  com- 
plaint stated  a  cause  of  action  for  libel. 
[See   116   Am.   St.   Rep.   816.] 

Republication  by  Others. 

In  an  action  against  a  newspaper  for  libel, 
evidence  that  the  alleged  libelous  article  was 
republished  by  other  newspapers  is  not  ad- 
missible, and  is  not  rendered  so  because  the 
same  reporter  who  reported  to  defendant  also 
reported  it  to  the  other  papers. 

[See  note  at  end  of  this  case.] 

Repetition  by  Initial  Libeler. 

In  an  action  for  libel,  a  repetition  by  de- 
fendant of  the  libelous  wnords  is  evidence  of 
malice,  and  may  thereby  aggravate  the  dam- 
ages. 

Sanie. 

Every  repetition  of  a  slander,  or  the  pub- 
lication thereof  by  a  newspaper,  is  a  republi- 
cation, rendering  each  person  so  repeating  or 
republishing  liable,  as  well  as  the  initial  one. 

Repetition  by  Otbers. 

The  initial  slanderer  or  libeler  is  not  re- 
sponsible, in  an  action  of  slander  or  libel, 
for  such  repetitions  and  republications  of  the 
libel  or  slander. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  against  a  newspaper  for  libel, 
it  is  error  to  charge,  "I  charge  you  that  un- 
der the  law  of  Alabama  this  defendant,  the 
Age-Herald  Publishing  Company,  is  respon- 
sible for  tiie  publication  of  any  libel  which 
may  result  in  actionable  injury,"  since  it 
authorized  a  recovery  for  publications  made 
by  other  newspapers  than  defendant. 

[See  note  at  end  of  this  case.] 

Instructions    — >    Ignorins    Defense    of 

Privilege* 

Where,  in  an  action  for  libel,  there  were 
special  pleas  by  defendant  alleging  that  the 
matter  was  privileged  and  evidence  to  sup- 
port them,  charges  to  find  for  plaintiff  if  the 
jury  were  reasonably  satisfied  that  plaintiff 
had  been  injured  in  the  manner  averred  in 
the  complaint  are  erroneous. 


j^* 


Appeal  from  Circuit  Court,  Jefferson 
county:     Cbowe,  Judge. 

Action  for  libel.  John  B.  Waterman,  plain- 
tiff, and  Age-Herald  Publishing  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

j     [273]   Count  2  is  as  follows: 

Plaintiff  claims  of  defendant  the  sum  of 
$30,000  damages  for  falsely  and  maliciously 
publishing  of  and  concerning  plaintiff  in  a 
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newspaper  published  in  Birmingham,  Jeffer- 
son county,  Ala.,  called  the  Birmingham  Age- 
Herald,  on,  to  wit,  the  28th  day  of  May,  1910, 
with  intent  to  defame  plaintiff,  a  statement  in 
substance  as  hereinafter  set  out,  the  same 
having  reference  to  the  bankruptcy  and  fail- 
ure of  a  partnership  known  as  Knight,  Yan- 
cey &  Co.,  which  was  alleged  to  have  issued 
and  disposed  of  a  vast  amount  of  spurious 
and  fraudulent  bills  of  lading,  said  publica- 
tion being  in  part  as  follows:  "In  answer 
to  a  question  as  to  whether  Mr.  Knight  im- 
plicated others  in  the  criminal  knowledge 
relative  to  false  bills  of  lading,  the  witness 
said:  'Knight  intimated  to  me  that  others 
knew  of  the  fake  bills  of  lading.  His  intima- 
tions were  not  sufficiently  distinct  for  me  to 
even  hazard  a  guess  as  to  whom  he  referred. 
I  then  told  him  to  shut  up  as  I  did  not  care 
to  hear  any  more  about  it.  I  simply  wished 
to  know  how  bad  we  [274]  were  stuck  and 
then  get  remedies,  to  which  the  creditors 
were  justly  entitled.*  Mr.  Nesbitt  was  close- 
ly questioned  by  Mr.  Benners  in  regard  to  a 
loan  of  $5,000  which  was  made  to  a  Mr. 
Waterman,  agent  for  a  Mobile  steamship 
line.  It  developed  that  the  general  belief  is 
that  Waterman  is  abroad  and  does  not  intend 
to  return.  Mr.  Nesbitt  said  he  knew  Water- 
man, and  did  not  know  a  loan  was  made  by 
him  to  Knight,  Yancey  &  Co.  Mr.  Nesbitt, 
however,  qualified  his  statement  by  adding 
that  he  presumed  that  it  was  simply  a  per- 
sonal act  between  Mr.  Knight  and  Mr.  Water- 
man. ^Did  Mr.  Knight  mention  this  loan  to 
you?'  was  the  question  asked  by  Mr.  Banners. 
'He  did,'  said  Mr.  Nesbitt.  'He  also  told  me 
that  the  mention  of  the  loan  publicly  would 
reflect  upon  Mr.  Waterman.*  *What  did  he 
mean  by  the  reflection?*  *I  do  not  know,'  an- 
swered the  witness.  The  information  was 
disclosed  that  several  large  shipments  of 
cotton  had  been  made  by  the  way  of  the  line 
represented  by  Waterman,  it  is  also  brought 
to  light  that  several  spurious  bills  of  lading 
are  held  upon  which  cotton  was  supposed  to 
liave  been  routed  via  the  lines  represented 
by  Waterman." 

Addenda  to  Count  2. — And  plaintiff  avers 
that  at  the  time  of  said  publication  and  for 
many  years  prior  thereto,  plaintiff's  business 
was,  and  has  been  that  of  freight  and  ship- 
ping agent,  contractor  or  representative  in 
Mobile,  Alabama;  and  that  plaintiff  then  re- 
sided in  Mobile,  intending  to  continue  his 
business  at  that  point;  and  that  at  the  time 
of  said  publication  plaintiff  had  well  nigh 
concluded  the  organization  of  a  shipping  com- 
pany with  excellent  connection  for  the  han- 
dling of  cotton,  and  with  headquarters  in  Mo- 
bile, Alabama;  that  the  failure  of  Knight, 
Yancey  k  Co.,  one  of  the  largest  Southern 
cotton  concerns,  under  circumstances  which 
were  alleged  to  have  disclosed  fraud  in  the 


matter  of  false  or  fraudulent  bills  of  lading, 
occasioned  intense  interest  and  feeling  [2751 
in  the  cotton  trade  in  America  and  abroad, 
and  aroused  general  resentment  and  indigna- 
tion towards  those  who  might  be  considered 
responsible  or  connected  with  the  alleged  ir- 
regulai'ity ;  and  plaintiff  avers  that  the  publi- 
cation of  and  concerning  plaintiff  herein  com- 
plained of  in  direct  connection  with  said 
fraudulent  transaction  and  having  reference 
to  plaintifl^s  business,  his  finances  and  inten- 
tions to  abandon  his  residence,  and  place  of 
business  in  Mobile,  Alabama,  and  published 
during  the  investigation  of  said  failure  (the 
Knight  and  Nesbitt  referred  to  in  said  publi- 
cation being  members  of  the  said  firm  of 
Knight,  Yancey  &  Co.)  conveyed  the  false 
meaning  and  question  that  plaintiff  was  dis- 
honorably connected  with  said  fraudulent 
practices,  or  was  a  fugitive  or  had  abandoned 
his  domicile,  or  had  absented  himself  by 
reason  of  the  matters  published,  and  thereby 
directly  and  proximately  cast  suspicion  upon 
plaintiff  on  the  part  of  the  cotton  trade, 
brought  him  into  public  contempt,  and  in- 
jured plaintiff  in  his  said  business  and  call- 
ing, and  in  his  reputation,  credit  and  good 
name,  and  caused  him  to  suffer  great  mental 
pain,  anguish  and  mortification,  etc. 

Plaintiff  avers  that  the  statements,  insinu- 
ations, and  implications  contained  in  said 
article  meaning  and  implying,  among  other 
tilings,  that  plaintiff  was  fugitive,  or  had  con- 
cealed or  absented  himself  by  reason  of  the 
matters  referred  to  in  said  statement,  or  was 
evading  a  responsibility,  debt,  or  obligation,  or 
had  dishonorable  connection  with  said  Knight, 
Yancey  &  Co.,  were  false,  malicious,  and  libel- 
ous; and  plaintiff  avers  that  said  items  pub- 
lished as  aforesaid  were  given  large  circula- 
tion by  defendant  throughout  the  state  of 
Alabama  and  elsewhere,  and  as  a  proximate 
consequenee  thereof  plaintiff  was  injured  in 
his  good  name  and  in  his  business  of  shipping 
agent  and  reputation,  and  was  caused  to  suf- 
fer mental  [276]  pain'  and  anguish,  and  was 
caused  to  be  deprived  of  the  opportunity  of 
completing  profitable  and  honorable  business 
connections  with  the  organization  of  a  Mobile 
Steamship  company  at  a  handsome  salary, 
and  with  a  reasonable  prospect  of  realizing 
large  returns. 

No  than  L.  3iiller  and  Needfiam  A.  Graham, 
Jr.,  for  appellant. 

Campbell  d-  Johnston  for  appellee. 

[277]  Mayfield,  J. — The  action  is  libel. 
Tlie  libel  alleged  was  the  publication  of  what 
purported  to  be  a  report  of  the  proceed  ingi« 
had  in  a  bankruptcy  court,  before  a  referee  in 
bankruptcy,  in  the  matter  of  Ktiight,  Yancey 
&  Co.,  engaged  in  the  business  of  buying  and 
selling  cotton.     The  bankrupt  was  supposed 
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to  have  issued  and  disposed  of  a  vast  amount 
of  spurious  and  fraudulent  bills  of  lading. 

The  plaintiff  was  not  a  member  of  the  part-, 
nership  of  Knight,  Yancey  &  Co.,  but  only 
had  dealings  with  it  in  the  cotton  business, 
and  seems  to  have  been  on  friendly  relations 
with  some  of  the  members  of  the  firm. 

The  reporter  will  set  out  count  2  of  the 
complaint,  which  contains  the  alleged  libelous 
publication  in  haec  verba;  such  publication 
being  made  to  appear  to  be  a  part  of  the 
newspaper  report  of  the  proceedings  in  the 
bankrupt  court. 

There  were  quite  a  number  of  counts  added 
to  the  complaint  by  amendment,  one  of  which 
was  count  2,  ordered  to  be  set  out,  on  which 
«lone  the  case  was  submitted  to  the  jury. 
The  other  counts  were  all  eliminated  by  re- 
quest [278]  of  plaintiff,  w^hich  elimination, 
of  course,  could  work  no  injury  to  the  defend- 
ant, and  rendered  perfectly  harmless  any  pos- 
sible errors  committed  in  rulings  as  to  the 
eliminated  counts,  but  not  necessarily  such 
as  inhered  in  rulings  as  to  the  admission  of 
evidence  as  will  be  hereafter  shown. 

All  counts  related  to  publication  of  the 
same  matter  or  parts  of  the  reports  of  the 
proceedings  in  the  bankrupt  court,  but  some 
of  these  counts  set  up  a  different  publication 
of  this  matter — that  is,  a  subsequent  publica- 
tion of  the  same  matter  in  other  newspapers 
than  that  of  the  defendant,  to  wit,  the  Mem- 
phis Commercial-Appeal,  a  newspaper  pub- 
lished in  Memphis,  Tenn. — with  appropriate 
allegations  that  these  publications  were  in- 
duced or  caused  by  the  defendant.  Some  of 
these  counts  were  added  more  than  a  year  aft- 
er the  publication,  and  as  to  such  counts  the 
defendant  interposed  the  plea  of  the  statute 
of  limitations  of  one  y^ar. 

Actions  of  libel  and  slander  are  in  terms, 
by  our  statute  (Code,  §  4840),  limited  to 
one  year.  So  the  question  is:  Did  these 
amended  counts,  filed  after  a  year,  state  a 
new  and  different  cause  of  action,  or  the 
same  cause  of  action,  but  in  language  vary- 
ing from  that  stated  in  the  original  com- 
plaint, which  was  filed  within  a  year?  If 
they  stated  a  different  cause  of  action,  such 
■action  was  barred  when  the  amendment  was 
filed:  if  the  same  cause  of  action,  in  varying 
language,  then   it  was  not  barred. 

The  rule  is  thus  stated  in  Cyc.  (volume  25, 
p.  436 )  ;  "Every  distinct  publication  of 
lil)elou9  or  slanderous  matter  gives  rise  to  a 
separate  cause  of  action,  although  several 
causes  of  action  for  different  libels  or  slan- 
ders mav  be  united  in  the  same  action.  But 
it  has  been  held  that  slanderous  words 
spoken  at  one  time  constitute  one  cause  of 
action,  and  the  same  or  other  slanderous 
words  spoken  at  other  times  constitute  other 
causes  of  action,  [279]  and  if  relied  upon 
tlipy  should  be  separately  pleaded  in  separate 
counts  or  paragraphs." 


Mr.  Newell  (Def.  Lib.  &  Slan.  p.  350) 
states  the  rule  as  follows:  "It  is  well  set- 
tled that  every  utterance  of  slanderous  words 
is  a  distinct  cause  of  action,  and,  if  recovery 
is  sought  for  repeating  a  slander,  the  repeti- 
tion must  be  declared  upon  as  a  separate 
cause  of  action.  The  mere  general  allega- 
tion of  the  repetition  of  the  slander  is  but 
pleading  evidence  which  is  admissible  with- 
out pleading,  for  under  a  single  count  the 
plaintiff  may  show  repetitions,  not  for  the 
purpose  of  sustaining  the  action,  but  for  the 
purpose  of  showing  malice  in  the  speaking  of 
the  words  declared  upon,  thereby  aggravating 
the  damages.  And  where  the  alleged  cause 
of  action  is  barred  by  the  statute  of  limita- 
tions, it  cannot  be  claimed  by  the  plaintiff 
that,  because  the  alleged  defamatory  words 
were  repeated  at  various  times  up  to  the  com- 
mencement of  the  suit,  the  statute  of  limita- 
tions has  no  application." 

It  would  therefore  seem  that  these  counts, 
setting  up  republications  in  other  papers, 
stated  different  causes  of  action  from  that 
contained  in  the  original  complaint;  and,  if 
filed  more  than  a  year  after  the  publication, 
they  were  barred,  and  the  plea  of  the  statute 
of  limitations  of  one  year,  as  to  such  counts, 
was  good.  We  say  this  for  the  benefit  of  the 
trial  court,  and  of  the  parties,  in  the  event 
there  is  a  new  trial,  as  these  counts  were 
eliminated  before  the  case  was  submitted  to 
the  jury. 

There  are  a  number  of  questions  raised  and 
discussed  in  briefs  as  to  the  sufiiciency  of  the 
matters  of  colloquium,  inducements,  and  in- 
nuendoes. The  rules  touching  these  have  been 
often  stated  by  this  court  and  others,  and  by 
text-writers,  and  there  is  very  little  difference 
in  the  statements  as  to  the  necessity  and  suf- 
ficiency of  such  averments  in  actions  of  libel 
and  slander. 

[280]  In  actions  for  libel,  it  is  often  proper 
and  sometimes  necessary  to  allege,  by  way  of 
inducement,  the  trade,  profession,  or  business 
in  which  plaintiff  was  engaged  at  the  time 
of  the  publication,  and  that  he  was  so  en- 
gaged at  that  time.  Such  allegations  are 
called  matters  of  inducement,  and  are  proper 
and  sometimes  necessary  to  show  that  the 
matter  alleged  was  libelous,  and  to  support 
damages  for  injuries  on  account  of  such  trade, 
profession,  or  business.  This  was  a  proper 
case  for  such  allegations,  and  the  trial  court 
did  not  err  in  allowing  amendments  to  the 
complaint,  which  added  such  matters  of  in- 
ducement. 

Complaints  or  declarations  must  contain  al- 
legations to  show  that  the  words  published  or 
spoken  were  so  published  or  spoken  in  refer- 
ence to  and  concerning  the  plaintiff,  and  of 
and  concerning  distinct  and  independent  facts, 
which  show  that  the  words  were  used,  on  the 
occasion  alleged,  in  a  particular  sense,  such 
as   would   render  them   actionable,   although 
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they  might  not  be  actionable  if  ^  otherwise 
used.  The  law  proceeds  upon  the  theory 
that  what  is  the  ordinary  meaning  and  nature 
and  force  of  language  is  a  question  of  law. 
And  when  the  language  or  words  used  are 
set  forth,  the  first  question  is  whether  or  not 
the  language,  standing  alone,  imputes  such 
a  crime  or  offense  as  to  be  actionable  per  se. 
If  the  language  is  not  per  se  actionable,  then 
facts,  as  inducements  and  colloquia,  must  be 
alleged  to  show  the  sense  in  which  the  Ian- 
guage  was  used,  that  it  applied  to  the  plain- 
tiff, and  that,  as  so  applied,  it  is  actionable 
by  him.  If  the  meaning  and  sense  of  the 
language  is  clearly  actionable,  the  mere 
charge  that  it  was  used  of  and  concerning  the 
plaintiff  is  sufficient  to  state  a  cause  of 
action;  and  the  same  is  true  if  the  language 
itself  shows  that  it  was  so  used,  and  that  it 
would  naturally  injure  the  plaintiff.  If  the 
language  is  ambiguous  in  meaning  [281]  or 
sense,  and  of  and  concerning  whom  and  what 
it  is  so  used,  then  the  office  of  the  colloquium 
is  to  make  it  certain  as  to  these  matters,  and 
to  show  that,  as  used,  it  was  actionable  at 
the  suit  of  the  plaintiff. 

Whatever  circumstances  are  necessary  to 
constitute  the  crime  or  offense  imputed,  or  to 
show  that  the  language  used  was  actionable, 
must  be  alleged.  If  the  words  used  are  ac- 
tionable per  se,  the  matter  of  colloquium  may 
tend  to  aggravate;  but  it  is  not  necessary  to 
state  a  good  cause  of  action.  Hence  such 
matter  may  be  proper  when  it  is  not  neces- 
sary; but  it  is  often  necessary  to  the  state- 
ment of  a  good  cause  of  action. 

As  to  matter  of  inducement  and  colloquium, 
the  averments  must  be  of  facts  and  circum- 
stances which,  by  way  of  introduction,  show 
the  words  in  question  to  be  actionable,  and 
not  of  mere  statements,  arguments,  conclu- 
sions, and  inferences. 

Matters  of  explanation  are  not  treated 
strictly  as  averments  of  facts,  but  as  mere 
explanations  of  what  was  meant  by  the  aver- 
ments. This  explanation,  in  complaints  for 
libel  and  slander,  is  called  the  innuendo, 
which  means  the  same  as  "id  est,"  "scilicet," 
or  "aforesaid."  Its  only  office  is  to  explain 
the  subject-matter,  which  must  have  been 
sufficiently  averred  before,  as  such  one,  mean- 
ing the  plaintiff,  or  such  a  subject,  meaning 
the  subject  in  question.  If  the  matters  going 
before  the  innuendo  do  not  constitute  libel 
or  slander,  no  words  contained  in  the  in- 
nuendo can  make  the  language  used  action- 
able, for  it  is  not  the  nature  or  purpose  of 
an  innuendo  to  state  the  cause  of  action. 

The  matters  constituting  the  inducement 
and  the  colloquium  are  traversable  and  must 
be  proven ;  ■  the  inniiendo  is  not  traversable, 
and  hence  need  not  be  proven.  Verdicts  are 
set  aside,  and  judgments  arrested,  in  libel 
and  slander   suits,   for   the  reason   that  the 


pleader  attempted  [282]  to  make  an  innuendo 
serve  as  traversable  matter  in  stilting  the 
cause  of  action,  when  it  is  at  l>e$t  merely 
explanatory  of  the  traversable  matter,  the 
mere  opinion  of  the  pleader  as  to  wliat  it 
means.  Bloss  v.  Tobey,  2  Pick.  (Mass.) 
320;  Carter  v.  Andrews,  IG  Pick.   (Mass.)    1. 

In  the  first  of  the  above  cases,  it  is  said» 
in  the  opening  sentence  of  the  opinion :  "It  is 
with  great  regret,  and  not  without  much 
labor  and  research  to  avoid  this  result,  that 
we  are  obliged  to  arrest  the  judgment  io  this 
case  for  want  of  a  sufficient  count  to  support 
the  verdict.** 

Later  on  in  the  opinion  the  court  says: 
"With  respect  to  the  manner  of  putting  upon 
the  record  those  facts  and  circumstances 
which  tend  to  render  the  words  actionable, 
.  .  .  it  must  be  by  averments  in  opposition 
to  argument  and  inference,  by  way  of  intro- 
duction if  it  is  new  matter,  and  by  way  of 
innuendo  if  it  is  only  matter  of  explanation, 
for  an  innuendo  means  nothing  more  than 
the  words  *id  est,*  ^scilicet,'  or  ^meaning,'  or 
'aforesaid,'  as  explanatory  of  a  subject-mat- 
ter sufficiently  expressed  before,  as  such  a 
one,  meaning  the  defendant,  or  such  a  subject, 
meaning  the  subject  in  question.** 

The  opinion  then  quotes  from  Barbara's 
Case,  in  Coke,  which  is  cited  in  all  the  books 
in  illustration  of  this  doctrine:  "^e  ha^ 
burnt  my  6am,  meaning  a  ho/rn  full  of  com,'* 
adding,  'This  is  bad,  becaube  what  comes  in 
under  the  innuendo  is  an  addition  to,  and 
not  an  explanation  of,  the  words  spoken." 

In  16  Pick.  (Mass.)  4,  Chief  Justice  Shaw 
said:  "If  the  words  did  in  fact  mean  what 
it  is  thus  intimated  by  way  of  innuendo  that 
they  did  mean,  they  would  be  abundantly 
sufficient  to  support'  the  action.  But  after 
the  numerous  discussions  and  decisions  upon 
that  subject,  it  is  in  vain  now  to  contend  that 
it  is  a  good  mode  [283]  of  declaring  to  say 
that  such  words  are  used  with  such  a  mean- 
ing and  leave  it  as  an  open  question  to  the 
jury  to  determine  upon  the  facts  and  circum- 
stances whether  the  language  was  used  with 
such  a  meaning  or  not.  The  case  of  Bloss  v. 
Tobey,  2  Pick.  (Mass.)  320,  states  the  prin- 
ciple and  the  grounds  on  which  it  rests  so 
fully  that  it  cannot  be  necessary  to  repeat 
it.  The  rule  is  founded  upon  that  important 
general  principle  that  a  plaintiff,  to  entitle 
himself  to  a  judgment,  must  lay  his  case  in 
such  a  mode  as  to  enable  the  court  to  see, 
after  verdict,  that  he  has  a  good  cause  of 
action." 

In  illustrating  the  nature  and  necessity 
of  a  proper  colloquium,  when  the  wc»rds  are 
not  actionable  per  se,  this  same  learned  jus- 
tice says:  "The  law  will  not  shut  its  eyes 
to  what  all  the  rest  of  the  world  can  see  and 
let  the  slanderer  disguise  his  language  and 
wrap  up  his  meaning  in  ambiguous  givings 


AGE-HERALD  PUBLISHING  CO.  y.  WATERMAN. 

188  Ala.  £72. 


905 


out,  as  he  will;  it  shall  not  avail  him,  he- 
cause  courts  will  understand  language,  in 
whatever  form  it  is  used,  as  all  mankind 
understands  it.  This  is  a  correct  rule  and 
must  be  regarded  as  a  most  sound  and  salu- 
tary one,  to  be  acted  upon  by  the  court,  and 
to  be  fully  explained  and  enforced  upon  the 
trial  of  the  facts  before  a  jury.  So  language 
may  be  used  ambiguously,  or  ironically,  or 
technically,  or  conventionally.  What  are 
called  cant  terms  and  fiash  language  are  of 
the  latter  sort,  where,  among  a  particular 
class  of  persons,  or  by  usage  or  convention, 
words  are  used  in  a  particular  sense.  But, 
wherever  this  is  the  fact,  it  is  in  consequence 
of  the  existence  of  some  usage  or  agreement, 
of  some  report  in  circulation,  of  the  time, 
place,  or  manner  in  which  the  conversation 
was  held,  in  shorty  of  some  fact  capable  of 
being  averred  in  a  traversable  form,  so  that 
it  may  be  put  in  issue  and  proved  or  dis- 
proved. If  the  words  have  the  slanderous 
meaning  alleged,  not  by  their  own  intrinsic 
force,  but  by  reason  of  the  existence  of  [284] 
some  extraneous  fact,  the  plaintiff  must  un- 
dertake to  prove  that  fact,  and  the  defendant 
must  be  at  liberty  to  disprove  it.  The  fact 
then  must  be  averred  in  a  traversable  form, 
with  a  proper  colloquium." 

This  court,  speaking  through  Stone,  C.  J. 
(Gaither  v.  Advertiser  Co.  102  Ala.  462,  14 
So.  789),  said: 

"  *An  innuendo  may  not  introduce  new  mat- 
ter, or  enlarge  the  natural  meaning  of  words. 
It  must  not  put  upon  the  defendant's  words 
*  a  construction  which  they  will  not  bear.  It 
cannot  alter  of  extend  the  sense  of  the  words, 
or  make  that  certain  which  is  in  fact  uncer- 
tain. ...  An  innuendo  cannot  be  proved. 
And  it  is  for  the  judge  to  decide  whether  a 
publication  is  capable  of  the  meaning  as- 
cribed to  it  by  an  innuendo,  and  for  the  jury 
to  decide  whether  such  meaning  is  truly 
ascribed  to  it.'  13  Am.  &  Eng.  Enc.  of  Law 
(2d  ed.)  465-467.  In  other  words,  the  court 
determines  whether  the  words  used  are  sus- 
ceptible of  the  meaning  sought  to  be  given 
to  them  by  the  innuendo.  If  this  inquiry  is 
decided  by  the  court  against  the  contention 
•of  the  pleader,  this  puts  an  end  to  it,  for  it  is 
not  permissible  to  make  proof  that  the  words 
employed  were  uttered  in  the  sense  or  with 
the  meaning  imputed  to  them  in  the  innu- 
«ndo.  That  is  not  the  subject  of  proof.  If 
it  be  decided  by  the  court  that  the  words 
are  susceptible  of  the  meaning  of  the  in- 
nuendo seeks  to  ascribe  to  them,  then  it  be- 
comes a  question  for  the  jury  to  determine, 
under  all  the  circumstances,  whether  they 
were  intended  to  mean  what  the  innuendo 
avers  they  did." 

Count  2  of  the  complaint  as  amended, 
tested  by  these  rules,  is  a  good  count;  that 
is,  it  will  support  a  verdict,  was  not  shown 


to  be  bad  hy  demurrer ;  but  the  original  count 
is  subject  to  the  criticism  that  matter  is 
stated  in  the  innuendo  which  should  have 
been  stated  as  an  inducement  and  colloquium, 
so  as  to  make  it  traversible,  and  not  merely 
explanatory. 

[285]  As  before  stated,  the  trial  court  prop- 
erly allowed  the  amendments  alleging  the 
plaintiff's  trade,  business,  or  profession,  and 
matters  of  inquiry  thereto.  What  was  said 
in  Ware  v.  Clowney,  24  Ala.  707,  710,  is  apt 
here,  and  we  repeat  it :  "  *  Words  are  action- 
able which  directly  tend  to  the  prejudice 
of  any  one  in  his  office,  profession,  trade,  or 
business  in  any  lawful  employment  by  which 
he  may  gain  his  livelihood.' 

"The  authorities  generally  concur  in  up- 
holding this  action  in  three  classes  of  cases 
which  injuriously  reflect  upon  the  trade, 
profession,  or  business  of  an  individual, 
namely:  First,  when  the  words  charge  the 
person  with  a  want  of  fidelity  in  his  trade 
or  profession  generally;  second,  where  they 
charge  such  person  with  dishonesty,  corrup- 
tion, or  want  of  integrity  in  a  particular 
case;  and,  third,  where  the  words  impute 
ignorance  or  want  of  skill  and  capacity  in 
general  terms.  Foot  v.  Brown,  8  Johns. 
(N.  Y.)    66." 

The  rule  as  to  the  nature  and  sufficiencv 
of  statements  as  to  special  damages,  as  dis- 
tinguished from  those  that  are  general,  is 
well  stated  bv  Mr.  Newell,  in  his  work  on 
Defamation,  Slander  &  Libel,  p.  634.  It  is 
there  said:  "Special  damages  are  such  as 
in  fact  have  actually  occurred  as  the  result 
or  consequence  of  the  injury  complained  of, 
and  not  implied  by  law.  They  are  either 
superadded  to  general  damages  arising  from 
the  act  injurious  in  itself,  as  where  some 
particular  loss  arises  from  the  uttering  of 
slanderous  words  actionable  in  themselves, 
or  are  such  as  arises  from  an  act  indifferent, 
and  not  actionable  in  itself,  but  injurious 
only  in  its  consequences,  as  where  words  be- 
come actionable  only  by  reason  of  special 
damage  ensuing. 

"Special  damages  must  always  be  the  legal 
and  natural  consequence  arising  from  the 
defamation  itself,  and  not  a  mere  wrongful 
act  of  a  third  person.  Whenever  [286]  spe- 
cial damages  are  claimed,  in  order  to  prevent 
a  surprise  on  the  defendant,  which  mi«j:lit 
otherwise  ensue  at  the  trial,  the  law  requires 
the  plaintiff  to  state  the  particular  damage 
which  he  has  sustained,  or  he  will  not  be 
permitted  to  give  evidence  of  it  at  the  trial." 

The  majority  of  the  court  hold  that  defend- 
ant's motion  to  suppress  the  depositions  of 
the  witnesses  named  therein,  as  shown  on 
page  53  of  the  transcript,  was  properly  over- 
ruled. The  writer,  however,  dissents  as  to 
this  proposition.  The  depositions  were  taken 
on    interrogatories   filed   by  the  plaintiff  on 
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April  13,  1911,  and  cross-interrogatories  filed 
by  the  defendant  within  ten  days  thereafter, 
and  were  taken  on  April  27th,  28th,  and 
29th.  The  defendant  demanded  notice  of  the 
time  and  place  of  taking  such  depositions, 
as  is  authorized  by  statute  (Code,  §  4032,  as 
amended  by  the  act  of  April  18,  1911  [Acts, 
pp.  487-489] ) .  The  majority  are  of  the 
opinion  that  the  record  fails  to  show  that 
this  statute  was  of  force  at  the  date  in  ques- 
tion 80  as  to  be  applicable  to  this  case,  and 
that  if  the  statute  applied,  it  was  complied 
with  as  to  notice. 

Taking  testimony  in  courts  of  law  by  depo- 
sition was  not  common,  if  known  to  law 
courts  at  common  law,  and  hence  statutes 
upon  the  subject  must  be  strictly  construed; 
and  he  who  would  avail  himself  of  the  bene- 
fits conferred  by  the  statute  must  pursue  the 
statute,  at  least  in  a  substantial  manner. 
The  common  law,  in  such  courts,  allowed  the 
party  to  cross-examine  the  witness  face  to 
face,  and  in  the  presence  of  the  jury.  The 
statute  authorizes  the  taking  of  testimony 
in  the  cases  mentioned  in  the  statute  in  the 
absence  of  the  jury,  but  preserves  the  right 
of  the  adverse  party  to  be  present  at  the 
taking  of  the  testimony,  and  to  cross-examine 
the  witness.  In  order  that  this  right  may  be 
preserved,  the  statute  provides  for  notice  to 
issue  to  the  adverse  party,  or  [287]  to  his 
attorney,  of  the  place  and  the  time  for  the 
taking  of  the  testimony.  This  is  to  the  end 
that,  if  such  adverse  party  so  desires,  he 
or  his  counsel  may  be  present  and  face  the 
witnesses  at  the  taking  of  such  testimony. 

As  to  whether  the  depositions  should  have 
been  taken  jointly  or  severally  by  the  com- 
missioners named  in  the  commission  was 
a  question  which  the  defendant  probably 
waived  by  not  objecting  within  the  proper 
time.  The  commission  was  issued  to  Smith 
and  Tliomas,  "or  to  such  one  or  more  of  you 
as  shall  herein.''  No  objection  was  taken  to 
this  commission  on  the  filing  of  cross-inter- 
rogatories, nor  until  after  the  depositions 
were  taken. 

It  was  error  to  allow  plaintiff  to  prove,  by 
various  witnesses,  that  after  the  alleged  pub- 
lication bv  defendant  these  witnesses  nad 
read  other  similar  publications  in  other  news- 
papers, and  had  heard  parties  discuss  the 
connection  of  plaintiff  with  the  failure  of 
Kniglit,  Yancey  &  Co.  Such  testimony  was 
prima  facie  incompetent  and  irrelevant,  and 
nothing  appears  in  this  record  to  show  that 
it  was  competent  or  relevant.  It  was,  of 
course,  competent  to  prove  the  publication 
hv  the  defendant,  and  the  wide  circulation 
which  the  defendant  gave  the  alleged  libel; 
hut  it  was  not  competent  to  prove  that  other 
third  parties  repeated  it  or  republished  it  in 
other  newspapers,  and  thereby  increased  the 
circulation  and  aggravated  the  damages. 


In  actions  of  libel  or  slander,  the  plain- 
tiff cannot  prove  that  he  sustained  spet'ial 
damages,  by  means  of  repetitions,  by  third 
persons  of  the  same  or  similar  words  ut- 
tered by  the  defendant.  The  defendant  was 
not  shown  to  be  responsible  or  liable  for  the 
acts  of  such  third  parties  in  repeating,  or 
of  such  other  newspapers  in  republishing,  tlie 
alleged  libel.  If  the  defendant  is  liable,  such 
third  parties  are  also  liable;  but  they  are  not 
[288]  sued  in  this  complaint.  The  mere 
fact  that  the  same  reporter  who  reporte<l  to 
the  defendant  company  also  reported  it  to 
other  papers  did  not  make  such  evidence  ad- 
missible on  this  trial. 

A  case  somewhat  similar  to  this  is  that 
of  Bathrick  v.  Detroit  Post,  etc.  Co.  30  Mirh. 
629,  16  N.  W.  172,  45  Am.  Rep.  63.  In  that 
case  it  appears  that  the  plaintifi  offered  to 
prove  the  publication  of  the  matter  in  other 
papers;  and  the  court,  speaking  throu^^h 
Cooley,  J.,  said:  "Mr.  Brown,  the  local  cor- 
respondent at  Battle  Creek,  who  had  fur- 
nished the  article  complained  of  for  defend- 
ant's paper,  was  called  by  the  plaintiff  to 
prove  that  he  also  furnished  the  articles  for 
the  Chicago  papers.  This  was  objected  to, 
but  the  evidence  received.  The  tendencv  wa* 
to  suggest  to  the  jury  that  the  defendant 
was  in  some  manner  responsible  for  the  Chi- 
cago publications.  But  this  was  an  error. 
Brown  was  in  no  sense  the  general  represenia- 
tive  of  any  one  of  the  papers,  and  neither 
of  them  was  in  any  respect  responsible  for 
what  he  might  do,  except  in  so  far  as  it 
might  adopt  his  articles  and  make  them  it^ 
own  by  publishing  them.  Neither  of  thein 
had  any  more  concern  with  what  Broun 
might  do  with  or  for  the  others  than  if  it 
were  done  by  any  third  person." 

The  question  has  been  several  times  before 
the  Supreme  Court  of  Massachusettji,  and 
such  evidence  has  always  been  held  not  ad- 
missible.  In  the  case  of  Hastings  v.  Stet- 
son, 126  Mass.  329,  30  Am.  Rep.  683,  it  was 
said,  through  Gray,  C.  J.:  "It  is  too  well 
settled  to  be  now  questioned  that  one  who 
utters  a  slander  is  not  responsible,  either  as 
on  a  distinct  cause  of  action,  or  by  way  of 
aggravation  of  damages  of  the  original  .slan- 
der, for  its  voluntary  and  unjustifiable  repe- 
tition, without  his  authority  or  request,  by 
others  over  whom  he  has  no  control,  and  who 
thereby  make  themselves  liable  to  the  [2891 
person  slandered,  and  that  such  repetition 
cannot  be  considered  in  law  a  necessary, 
natural,  or  probable  consequence  of  the  orig- 
inal slander." 

These  decisions  date  back  to  the  English 
case  of  Ward  v.  Weeks,  4  M.  &  P.  706:  s.  c 
7  Bing.  21],  20  E.  C.  L.  104. 

The  Supreme  (^ourt  of  New  York  has  so 
decided  the  question  in  the  case  of  Terwil- 
liger  V.  Wands,    17   N.  Y.  64,  72   Am.   Dec 
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420.  That  court,  speaking  by  Strong,  J., 
said:  *'Tlie  words  spoken  by  the  defendant 
not  being  actionable  of  themselves,  it  was 
necessary  in  order  to  maintain  the  action 
to  prove  that  they  occasioned  special  dam- 
ages to  the  plaintiff.  The  special  damages 
must  have  been  the  natural,  immediate,  and 
legal  consequence  of  the  words.  Stark,  on 
Sland.  by  Wend.  (2d  Ed.)  203;  2  id.  62,  64; 
Beach  v.  Ranney,  2  Hill  (N.  Y.)  309;  Crain 
V.  Petrie,  6  Hill  (X.  Y.)  622,  41  Am.  Dec. 
766;  Kendall  v.  Stone,  6  N.  Y.  14.  Where 
words  are  spoken  to  one  person,  and  he  re- 
peats tliem  to  another,  in  consequence  of 
which  the  party  of  whom  they  are  spoken 
sustains  damages,  the  repetition  is,  as  a  gen- 
eral rule,  a  wrongful  act,  rendering  the  per- 
son  repeating  them  liable  in  like  manner  as 
if  he  alone  had  uttered  them.  The  special 
damages  in  such  a  case  are  not  a  natural, 
legal  consequence  of  the  first  speaking  of  the 
words,  but  of  the  wrongful  act  of  repeating 
them,  and  would  not  have  occurred  but  for 
the  repetition;  and  the  party  who  repeats 
tliem  is  alone  liable  for  the  damages.  Ward 
V.  Weeks,  7  Bing.  [20  E.  C.  L.  104]  211; 
Hastings  v.  Palmer,  20  Wend.  (N.  Y.)  225; 
Keenholts  v.  Becker,  3  Denio  (N.  Y.)  346; 
Stevens  v.  Hartwell,  11  Mete.   (Mass.)  642." 

It  is,  of  course,  proper  to  show  that  the 
defendant  repeated  the  same  words  to  show 
malice.  Such  repetition  is  evidence  of  malice, 
and  may  thereby  aggravate  the  damages. 
Newell  on  Libel  k  Slander,  pp.  349,  350. 
Every  repetition  of  a  slander,  or  the  publica- 
tion thereof  by  [290]  a  newspaper,  is  a  re- 
publication, rendering  each  person  so  re- 
peating or  republishing  liable  to  an  action,  as 
well  as  the  initial  one.  It  is  no  defense  that 
the  defendant  did  not  originate  the  slander 
or  libel.  Of  course,  if  the  defendant  causes 
or  induces  the  republication,  such  evidence 
would  be  admissible  to  show  malice,  and  to 
ftprgravate  the  damages  to  the  same  degree  as 
if  the  defendant  itself  had  republished  the 
libel.  But  it  was  not  shown  in  this  case 
that  the  defendant  corporation  caused  or  in- 
duced the  republication,  in  the  Mont<2fomery, 
Mobile,  New  Orleans,  Atlanta,  Pensacola,  and 
Memphis  papers,  as  to  wliich  the  witness 
testified.  Nor  was  it  shown  that  the  de- 
fendant caused  or  induced  various  individu- 
als to  repeat  what  the  papers  had  said  on  the 
subject  of  the  Knight,  Yancey  &  Co.  failure. 
Of  course  other  newspapers  are  liable  to  re- 
publish reports  such  as  the  one  complained 
of,  and  people  are  liable  to  talk  about  and 
discuss  such  reports  and  thereby  circulate 
and  give  notoriety  thereto:  but  the  law  is 
that  the  initial  slanderer  or  libeler  is  not 
responsible,  in  an  action  of  slander  or  libel, 
for  such  repetitions  and  republications  of  the 
libel  or  slander. 

We  have  not  overlooked  the  fact  that  there 
was  an  attempt  to  show  that  the  Age-Herald 


induced  or  aided  in  the  publication  of  simi- 
lar reports  in  other  papers,  to  wit,  the 
Commercial- Appeal;  but  there  was  a  com- 
plete failure  so  to  do.  In  fact,  it  was  con- 
clusively shown  that  the  Age-Herald  had 
nothing  whatever  to  do  with  the  publication 
in  other  papers,  and  the  proffered  evidence 
on  the  subject  was  excluded. 

The  trial  court  also  erred  in  giving  charge 
No.  7,  as  requested  by  the  plaintiff.  This 
charge  is  as  follows:  "I  charge  you  that 
under  the  law  of  Alabama  this  defendant^  the 
Age-Herald  Publishing  Company,  is  responsi- 
ble for  the  publication  of  any  libel  which 
may  result  in  actionable  injury." 

[291]  This  charge  would  authorise  a  re- 
covery against  this  defendant  for  publica- 
tions made  by  other  newspapers  than  itself, 
and  for  which  it  is  not  at  all  responsible. 
The  charge  does  not  even  attempt  to  limit 
the  publication  to  that  made  b/  the  defend- 
ant, but  includes  all,  by  whomsoever  made, 
"which  may  result  in  actionable  injury."  It 
does  not  even  limit  liability  to  cases  which 
"do  result,"  but  includes  all  which  "may" 
80  result.  The  charge  illustrates  the  erro- 
neous theoiy  upon  which  the  court  admitted 
proof  of  the  publications  of  the  same  or 
similar  reports  in  various  newspapers  of  the 
South  about  the  time  the  report  in  question 
appeared  in  the  defendant's  paper.  The  trial 
court  seems  to  have  proceeded  upon  the 
theory  that  this  defendant  is  liable  for  each 
and  all  of  these  separate  publications,  in 
this  action,  which,  as  we  have  shown,  was 
erroneous. 

Charges  8  and  9,  given  at  the  request  o£ 
plaintiff,  were  erroneous  and  improper,  aa 
applied  to  the  issues  and  the  evidence  in  this 
case;  tlie  charges  requesting  a  finding  for  the 
plaintiff  if  the  jury  were  reasonably  satiK- 
fied  from  the  evidence  that  the  plaintiff  had 
been  injured  in  the  manner  and  under  the 
circumstances  averred  in  the  complaint.  The 
defendant  had  interposed  special  pleas,  in 
which  it  alleged  that  the  matters  published 
were  as  to  it  privileged  matter,  and  for  which 
publication  the  defendant  was  not  liable, 
though  the  publication  would  otherwise  be 
actionable.  There  was  evidence  tending  to 
support  the  pleas,  and  the  court  could  not 
thus  take  away  from  the  jury  the  right  to 
pass  upon  the  same,  and,  if  the  jury  should 
have  found  the  pleas  to  have  been  proven, 
then,  of  course,  the  plaintiff  could  not  re- 
cover. 

Charges  like  the  ones  in  question  were  held 
bad,  and  their  giving  reversible  error  in  the 
cases  of  Frierson  v.  Frazier,  142  Ala.  232,  37 
So.  825,  and  Alabama  Steel,  etc.  Co.  v. 
Thompson,  166  Ala.  460,  52  So.  75;  the  [292] 
latter  case  overruling  the  case  of  Virginia 
Bridge,  etc.  Co.  v.  Jordan,  143  Ala.  603,  42 
So.  73,  5  Ann.  Cas.  709.  It  is  true  that  in 
those  cases  the  charges  were  held  bad  l)e- 
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cause  they  ignored  the  special  pleas  of  con- 
tributory negligence;  but  the  rule  would  nec- 
essarily be  the  same  as  to  special  pleas  set- 
ting up  privileged  matter  in  actions  of  libel 
and  slander. 

As  the  case  must  be  reversed,  we  deem  it 
unnecessary  to  pass  upon  other  questions 
which  may  not  arise  on  another  trial. 

Reversed  and  remanded. 

All  the  Justices  concur  in  the  reversal  as 
to  the  points  upon  which  the  case  is  reversed, 
but  do  not  desire  to  commit  themselves  to  all 
that  is  said  in  the  opinion,  deeming  this  not 
necessary,  since  all  the  counts  were  eliminated 
except  count  2. 

Rehearing  denied  June  30,  1914. 


NOTE. 

Uability  of  Author  of  Libel  or  Slander 
for  Repetition  or  Republication  bj 
Others. 

General  Rule. 

It  is  the  general  rule  that  the  author  of  a 
libel  or  slander  incurs  no  liability,  either  as 
on  a  distinct  cause  of  action  or  by  way  of 
enhancing  the  damages  of  the  original  def- 
amation for  a  voluntary  and  unauthorized 
repetition  or  republication  of  the  libelous 
or  slanderous  matter  by  others  who  act  in- 
dependently. 

England.-^W&Td  v.  Weeks,  7  Ring.  211,  20 
E.  C.  L.  104,  9  L.  J.  C.  PI.  6,  4  M.  &  P.  796 ; 
Tunnicliffe  v.  Moss,  3  C.  &  K.  83;  Bamett  v. 
Allen,  1  P.  &  F.  126;  Dixon  v.  Smith,  6  H. 
&  N.  450 ;  Speight  v.  Gosnay,  60  U  J.  Q.  B. 
231,  55  J.  P.  501;  Bree  v.  Marescaux,  7  Q.  B. 
D.  434.  See  also  Parkins  v.  Scott,  1  H.  & 
C.  153,  10  W.  R.  662,  6  L.  T.  N.  S.  394,  31 
L.  J.  Exch.  331. 

Alabama. — Hereford  v.  Combs,  126  Ala. 
369,  28  So.  582.    And  see  the  reported  case. 

California, — Adams  v.  Cameron,  27  Cal. 
App.  625,  150  Pac.  1005  {rehearing  denied 
151  Pac.  286). 

Delaware. — Cameron  v.  Cockran,  2  Marv. 
166,  42  Atl.  454. 

/Witiow.— Clifford  v.  Cochrane,  10  111.  App. 
570. 

Indiana. — Cates  v.  Kellogg,  9  Ind.  606. 

Icnoa. — Prime  v.  Eastwood,  45  la.  640; 
Zurawski  v.  Reichmann,  116  la.  388,  90  N. 
W.  60;  German  Sav.  Bank  v.  Fritz,  135  la. 
44,  109  N.  W.  1008;  Mills  v.  Flynn,  157  la. 
477,  137  N.  W.  1082. 

Maryla/nd. — Dicken  v.  Shepherd,  22  Md. 
399. 

Massachusetts, — Stevens  v.  Hart  well,  11 
Mete.  542;  Hartings  v.  Stetson,  126  Mass. 
329,  30  Am.  Rep.  083;  Shurtleff  v.  Parker, 
130  Mass.  293,  39  Am.  Rep.  454;  Elmer  v. 
Fesgenden.  151   Mass.   359,  24  N.   E.  208,  5 


L.R.A.  724;  Burt  v.  Advertiser  Newspaper 
Co.  164  Mass.  288,  28  N.  £.  1,  13  L.R.A.  97. 

New  Ytfrk, — Olmsted  v. .  Brown,  12  Barb. 
657;  Pettibone  v.  Simpson,  66  Barb.  492; 
Terwilliger  v.  Wands,  17  N.  Y.  54,  72  Am. 
Dec.  420;  Bassell  v.  Elmore,  48  N.  Y.  561; 
Schoepflin  v.  Coffey,  162  N.  Y.  12,  56  N.  E. 
502,  reversing  25  App.  Div.  438,  49  N.  Y.  S. 
627.  See  also  Keenholts  v.  Becker,  3  Denio 
346;  Gutkes  v.  New  York  Produce  Exch. 
46  Misc.  133,  93  N.  Y.  S.  254. 

Tca>as.— King  v.  Sassaman,  54  S.  W.  304. 
Compare  Southwestern  Telegraph,  etc.  Co.  v. 
Long,  183  S.  W.  421;  Southwestern  Tele- 
graph, etc.  Co.  v.  Wilkins,  183  S.  W.  429. 

Wisoonain. — Gough  v.  Goldsmith,  44  Wis. 
262,  28  Am.  Rep.  579. 

In  applying  the  rule  in  Ward  v.  Weeks,  7 
Bing.  211,  20  E.  C.  L.  104,  wherein  Uie  plain- 
tiff sought  to  recover  damages  for  the  repe- 
tition of  slanderous  words  spoken  by  the  de- 
fendant, the  court  said:  "The  evidence  was, 
that  the  words  were  addressed  to  one  Ed- 
ward Bryce,  and  that  Bryoe,  at  a  subsequent 
time  and  place,  and  without  any  authority 
from  the  defendant,  repeated  the  representa- 
tion to  Bryer,  the  repetition  of  which  words, 
and  not  the  original  statement,  occasioned  the 
plaintiff's  damage.  Every  man  must  be  taken 
to  be  answerable  for  the  necessary  conse- 
quences of  his  own  wrongful  acts;  but  such 
a  spontaneous  and  unauthorized  communica- 
tion cannot  be  considered  as  the  necessary 
consequence  of  the  original  uttering  of  the 
words.  For  no  effect  whatever  followed  from 
the  first  speaking  of  the  words  to  Bryce;  if 
he  had  kept  them  to  himself  Bryer  would  still 
have  trusted  the  plaintiff.  It  was  the  repeti- 
tion of  them  by  Bryce  to  Bryer,  which  waa 
the  voluntary  act  of  a  free  agent,  over  whom 
the  defendant  had  no  control,  and  for  whose 
acts  he  is  not  answerable,  that  was  the 
immediate  cause  of  the  plaintiff's  damage." 
And  in  Shurtleff  v.  Parker,  130  Mass.  293,  39 
Am.  Rep.  454,  wherein  it  appeared  that  the 
plaintiff  sought  to  recover  damages  result- 
ing from  a  slanderous  statement  uttered  by 
the  defendant,  a  clergyman,  it  was  held  that 
the  trial  court  properly  excluded  evidence 
tending  to  show  that  his  auditors  had  re- 
peated the  remarks.  The  court  said:  ''There 
is  nothing  in  the  evidence  to  show  that  the 
defendant,  when  he  uttered  them  in  a  meet- 
ing of  his  own  church,  authorized  or  intended 
any  repetition  of  them  by  any  of  the  persona 
present,  and,  this  being  so,  he  is  not  an- 
swerable for  any  consequences  which  followed 
from  such  repetition  or  discussion.  If  the 
words  were  slanderous,  the  repetition  under 
such  circumstances  gave  an  independent  right 
of  action  against  those  who  repeated  them; 
but  the  fact  that  they  were  repeated  wa9 
not  admissible  for  the  purpose,  either  of 
showing  malice  on  the  part  of  the  defendant. 
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or  of  enhancing  the  damages  to  be  recovered 
against  him."  The  reason  for  the  general 
rule  was  stated  by  the  court  in  Gates  v. 
Kellogg,  9  Ind.  606,  as  follows:  "It  is  the 
doctrine  of  this  court,  that  every  person  who 
repeats  a  slander,  unless  upon  a -justifiable 
occasion,  is  liable  to  an  action  therefor;  and 
that  such  person  cannot  exempt  himself  from 
damages  in  the  action  by  proving  that  when 
he  repeated  the  slander  he  gave  the  name  of 
the  author  of  it.  .  .  .  This  being  so,  the 
person  who  originates  the.  slander  can  only 
be  liable  for  the  special  damage  occasioned  by 
his  own  communication  of  it;  otherwise, 
there  might  be  several  different  recoveries 
for  the  same  damage."  In  Sehoepfiin  v.  Cof- 
fey, 162  N.  Y.  12,  56  N.  E.  502,  the  court 
said:  "It  is  too  well  settled  to  be  now 
questioned  that  one  who  utters  a  slander,  or 
prints  and  publishes  a  libel,  is  not  responsi- 
ble for  its  voluntary  and  unjustifiable  repe- 
tition, without  his  authority  or  request,  by 
others  over  whom  he  has  no  control  and  who 
thereby  make  themselves  liable  to  the  person 
injured,  and  that  such  repetition  cannot  be 
considered  in  law  a  necessary,  natural  and 
probable  consequence  of  the  original  slander 
or  libel.  .  .  .  The  remedy  in  such  a  case 
would  be  against  the  party  who  printed  and 
published  the  words  thus  spoken,  and  not 
against  the  one  speaking  them,  as  a  person 
is  not  liable  for  the  independent  illegal  acts 
of  third  persons  in  publishing  matters  which 
may  have  been  uttered  by  him,  unless  they 
are  procured  by  him  to  be  published,  or  he 
performed  some  act  which  induced  their 
publication.  .  .  .  The  repetition  of  de- 
famatory language  by  another  than  the  first 
publisher  )s  not  a  natural  consequence  of  the 
first  publication,  and,  therefore,  the  loss  re- 
sulting from  such  repetition  is  not  generally 
attributable  to  the  first  publisher.  This  rule 
is  based  upon  the  principle  that  every  person 
who  repeats  a  slander  is  responsible  for  the 
damage  caused  by  such  repetition,  and  that 
such  damage  is  not  the  proximate  and  nat- 
ural consequence  of  the  first  publication  of 
the  slander." 

Where  the  libelous  or  slanderous  matter  is 
communicated  only  to  the  person  defamed 
there  is  no  publication  (see  notes  to  Rumney 
V.  Worthley,  1  Ann.  Cas.  189,  and  Lyon  v. 
Lash,  11  Ann.  Gas.  424)  and  if  he  gives  it 
currency  among  others  the  originator  is  not 
liable  for  the  resulting  damages.  McGoombs 
V.  Tuttle,  5  Blackf.  (Ind.)  431;  Lyon  v. 
Lash,  74  Kan.  746,  11  Ann.  Cas.  424,  88 
Pac.  262;  State  v.  Lund,  80  Kan.  240,  101 
Pac.  1000;  Galligan  v.  Kelly,  31  X.  Y.  S. 
661,  64  N.  Y.  St.  Rep.  197;  Fonville  v.  Mc- 
Nease,  Dud.  K  (S.  C.)  303,  31  Am.  Dec.  656; 
Sylvis  V.  Miller,  96  Tenn.  94,  33  S.  W.  921; 
Wilcox  V.  Moon,  64  Vt.  450,  24  Atl.  244,  33 
Am.  St.  Rep.  936,  16  L.R.A.  760.    See  also 


Robitaille  v.  Porteous,  11  Quebec  Super.  Ct. 
181.  Compare  Allen  v.  Wortham,  89  Ky.  486, 
13  S.  W.  73. 

It  of  course  follows  from  the  general  rule 
that  where  defamatory  matter  has  previously 
received  publication  the  original  author  is 
not  liable  for  damages  growing  out  of  its 
repetition  or  republication  by  the  plaintiff. 
Speight  V.  Gosnay,  60  L.  J.  Q.  B.  (Eng.)  231, 
66  J.  P.  551;  Parkins  v.  Scott,  1  H.  &  G.  153, 
10  W.  R.  562,  6  L.  T.  N.  S.  394;  Foumier  v. 
La  Compagnie,  etc  47  Quebec  Super.  Ct. 
45;  Konkle  v.  Haven,  140  Mich.  472,  103  N, 
W.  850;  Schmuck  v.  Hill,  2  Neb.  (unofficial) 
Rep.  79,  96  N.  W.  158.  Thus  in  Fournier  v. 
La  Compagnie,  etc.  supra,  it  was  held  that 
a  journalist  who  was  libeled  by  an  article 
published  in  another  paper  could  not  re- 
cover damages  resulting  from  the  increased 
publicity  given  the  article  by  the  republica- 
tion thereof  with  comments  in  his  own  paper. 

The  fact  that  the  person  making  the  repe- 
tition states  the  name  of  the  original  author 
in  no  way  affects  the  nonliability  of  the 
originator  for  the  subsequent  dissemination 
of  the  defamatory  words  by  others.  Ward  v. 
Weeks,  7  Bing.  211,  20  E.  C.  L.  104;  McGreg- 
or V.  Thwaites,  3  B.  A  C.  24,  10  K  G.  L.  6; 
Mills  V.  Flynn,  167  la.  477,  187  N.  W.  1082; 
Stevens  v.  Hartwell,  11  Mete.  (Maes.)  642. 

Limitations  of  Rule. 

In  qualification  of  the  general  rule  it  has 
been  held  that  the  repetition  or  republication 
by  others  of  defamatory  words  may  under 
some  circumstances  be  the  natural  and  prob- 
able consequence  of  the  original  act  of  utter- 
ing or  publishing  the  libel  or  slander,  in 
which  case  the  author  is  liable  for  the  dam- 
ages resulting  therefrom.  Derry  v.  Handley, 
16  L.  T.  N.  S.  (Eng.)  263;  Merchants'  Ins. 
Go.  V.  Buckner,  98  Fed.  222,  39  G.  C.  A.  19; 
Davis  V.  Starrett,  97  Me.  568,  55  Atl.  516; 
Miller  v.  Butler,  6  Gush.  (Mass.)  71,  52 
Am.  Dec.  768;  Zier  v.  Hofflin,  33  Minn.  66, 
21  N.  W.  862,  53  Am.  Rep.  9;  Schmuck  v. 
Hill,  2  Neb.  (unofficial)  Rep.  79,  96  N.  W. 
158;  Fitzgerald  v.  Young,  89  Neb.  693,  132 
N.  W.  127;  Bigley  v.  National  Fidelity,  etc. 
Co.  94  Neb.  813,  144  N.  W,  810,  50  L.R.A. 
(N.S.)  1040;  Com.  v.  Wolfinger,  16  Pa.  Co. 
Ct.  257,  7  Kulp  637;  Southwestern  Tele- 
graph, etc.  Co.  V.  Long  (Tex.)  183  S.  W. 
421.  See  also  Coffin  v.  Brown,  94  Md.  190, 
50  Atl.  567,  80  Am.  St.  Rep.  422,  55  L.R.A. 
732;  Southwestern  Telegraph,  etc.  Co.  v. 
Wilkins  (Tex.)  183  S.  W.  420;  Gough  v. 
Goldsmith,  44  Wis.  262,  28  Am.  Rep.  579. 
Thus  in  Davis  v.  Starrett,  supra,  it  appeared 
that  the  defendant  uttered  in  the  presence 
of  two  persons  the  following  slanderous 
words:  "Orren  Davis,  is  the  greatest  rum- 
seller  in  Warren,  Maine"  and  "Orrcn  Davis 
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is  a  rumseller."  The  court  said:  "The  de- 
fendant relies  upon  the  familiar  rule  that 
one  who  utters  a  slander  is  not  responsible, 
either  as  on  a  distinct  cause  of  action  or  by 
way  of  aggravation  of  damages  for  the  orig- 
inal slander,  for  its  voluntary  and  unjusti- 
fiable repetition,  without  his  authority  or 
request,  by  others  over  whom  he  has  no  con- 
trol. .  .  .  But  this  rule  has  one  impor- 
tant qualification.  It  is  a  general  principle 
that  every  one  is  responsible  for  the  natural 
and  necessary  consequences  of  his  act.  And 
it  well  may  be  that  the  repetition  of  a  sIhu- 
der  may  be  the  natural  consequence  of  the 
defendant's  original  publication.  .  .  .  We 
think  it  may  be  said  with  reason  in  this  case 
that  the  repetition  of  the  slander  by  those 
to  whom  it  was  uttered,  and  after  that  by 
others,  may  be  regarded  as  fairly  within  the 
contemplation  of  the  original  .slander,  and  a 
consequence  for  which  the  defendant  may  be 
held  responsible."  And  in  Zier  v.  HofiQin,  33 
Minn.  6tJ,  21  N.  VV.  862,  53  Am.  Rep.  9, 
wherein  the  evidence  showed  that  the  defend- 
ant had  caused  a  libelous  article  to  be  pub- 
lished in  a  newspaper,  it  was  held  that  he 
was  liable  for  damages  resulting  from  the 
act  of  a  third  person  in  cutting  the  article 
from  the  paper  and  sending  it  pasted  on  a 
post  card  to  the  plaintiff's  iianc6.  The  court 
said:  "Although  one  who  publishes  a  libel 
is  not  to  be  held  responsible  for  an  independ- 
ent wrong  done  by  a  third  person,  though 
connected  with  the  libel,  he  is  responsible  for 
the  natural  consequences  of  his  own  wrong- 
ful act,  although  the  wrongful  act  of  a  third 
person  may  concur  in  bringing  about  such 
consequences.  ■  If  it  were  a  natural  conse- 
quence of  defendant's  publication  through  the 
newspaper  that  some  evil-disposed  person 
should  send  a  copy  of  the  paper,  or  the  item 
cut  from  the  paper,  to  some  one  whom  de- 
fendant had  not  thought  of  its  reaching,  he 
would  be  liable  for  it  as  the  consequence  of 
his  own  wrong."  So  in  Com.  v.  Wolfinger, 
18  Pa.  Co.  Ct.  257,  it  was  held  that  where 
a  person  sent  a  libelous  article  to  the  editor 
of  a  newspaper  to  be  printed  he  was  respon- 
sible for  damages  arising  from  its  publica- 
tion therein.  In  Derry  v.  Hand  ley,  16  L.  T. 
N.  R.  (Kng.)  263.  the  original  author  was 
lield  to  he  liable  where  the  intermediate  per- 
son was  under  a  moral  obligation  to  repeat 
the  words. 

If  the  slander  is  repeated  under  innocent 
circumstances  so  as  not  to  give  a  cause  of 
action  against  the  one  repeating  the  same 
then  the  first  publisher  thereof  is  generally 
responsible  for  the  damages  caused  by  the 
repetition.  Fowles  v.  Bowen,  30  X.  Y.  20. 
See  also  Keenholts  v.  Bealser,  3  Denlo  (N. 
Y.)  346;  Terwilliger  v.  Wands,  17  N.  Y.  o4, 
72  Am.  Dec.  420;  Bassell  v.  Elmore,  48  N.  Y. 
661. 


It  has  been  held  that  where  there  is  no 
proof  of  the  circumstances  under  which  slan- 
derous words  are  repeated  by  the  parties  wh ; 
originally  hear  them  the  damages  which  re- 
sult are  deemed  to  be  the  consequence  of  the 
wrongful  repetition  and  not  a  natural,  im- 
mediate and  legal  effect  of  the  original 
speaking  by  the  defendant;  in  other  words 
that  the  burden  is  on  the  plaintiff  to  show 
that  the  exception  to  the  general  rule  exists. 
Prime  v.  Eastwood,  45  la.  640;  Zurawaki  v. 
Reichmann,  116  la.  388,  90  N.  W.  69;  Mills 
V.  Flynn,  157  la.  477,  137  N.  W.  1082.  See 
also  Coffin  v.  Brown,  94  Md.  190,  50  Atl. 
667,  89  Am.  St.  Rep.  422,  56  L.R.A.  732; 
Terwilliger  v.  Wands,  17  N.  Y.  54,  72  Am. 
Dec.  420. 

It  is,  ho^yever,  for  the  jury  to  determine 
whether  the  additional  circulation  given  to 
the  libel  by  a  third  person  is  a  natural  con- 
sequence of  the  defendant's  act.  Merchants* 
Ins.  Co.  V.  Buckner,  98  Fed.  222,  39  C.  C.  A. 
19;  Coffin  v.  Brown,  94  Md.  190,  60  Atl.  567. 
89  Am.  St.  Rep.  422,  65  L.R.A.  732;  Zier  v. 
HofHin,  33  Minn.  66,  21  N.  W.  862,  63  Am. 
Rep.  9;  Fitzgerald  v.  Young,  89  Neb.  693. 
132  N.  W.  127.  But  it  has  been  held  in  the 
recent  decision  of  Southwestern  Telegraph, 
etc.  Co.  V.  Long  (Tex.)  183  S.  W.  421,  which 
may  be  considered  as  an  extreme  holding  in 
view  of  the  earlier  decisions,  that  where  the 
words  are  slanderous  per  se  the  damages 
arising  from  repetition  by  others  are  as  mat- 
ter of  law  the  natural  result  of  the  original 
slander.  In  that  case  the  court  said: 
"Ought  a  party  who  utters  words  so  deroga- 
tory as  to  constitute  slander  per  se  be  held 
to  have  reasonably  anticipated  that  they 
would  be  repeated?  We  think  so.  We  think 
that  the  fact  that  the  law  conclusively  pre- 
sumes damages  from  the  utterance  of  a  slan- 
der per  se,  even  though  in  the  presence  of 
but  one  person,  who  did  not  believe  it,  shows 
that  the  slanderer  must  be  held  to  have  rea- 
sonably anticipated  its  repetition,  from 
which,  as  experience  shows,  may  arise  the 
only  injury  suffered.  Any  person  with  suffi- 
cient intelligence  to  be  guilty  of  slander 
ought,  in  the  light  of  common  experience,  to 
anticipate  the  repetition  of  such  slander,  and 
the  injurious  consequence  thereof.  He  who 
utters  a  slander,  especially  against  the  repu- 
tation of  a  woman  fdr  chastity,  must  know 
that  he  is  opening  a  veritable  Pandora's  box. 
He  must  realize  that  he  is  turning  loose,  as 
it  were,  the  down  of  thistle,  and  ought  not 
to  be  heard  to  say  that  he  is  not  reaponsible 
for  the  wind's  scattering  it  abroad.  The 
'breath'  of  scandal  blows  almost  as  univer- 
sally as  does  the  wind.  Of  a  scandal,  even 
when  uttered  to  only  a  few  persons,  it  may 
well  be  said:  'Behold  how  great  a  matter  a 
little  fire  kindleth'  (James  3:6)  ;  and,  '\U 
ihat  kindleth  a  fire  shall  surely  make  resti- 
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tution'  (Exodus,  22:6)."    See  in  this  connec- 
tion, Parkins  v.  Scott,  1  H.  &  C,  (Eng.)   153, 
10  VV.  K.  502,  6  L.  T.  N.  S.  SO-i. 
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24,    1914. 
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niesltimacy  —  Inheritance  throngh  Il- 
legitimate —  Constmction  of  Statute. 

Under  Civ.  Code  1912,  §  3562,  which  was 
enacted  in  1906,  and  which  provides  that 
any  illegitimate  child  whose  mother  shall 
die  intestate  shall,  so  far  as  her  property  is 
concerned,  be  an  heir  at  law  as  to  such  prop- 
erty, the  children  of  an  illegitimate  child  who 
died  prior  to  1006  are  heirs  of  their  grand- 
mother, the  mother  of  the  illegitimate  child, 
who  died  subsequent  to  1906;  as  the  act  is 
remedial,  and  so  construed  is  not  retrospec- 
tive, since  it  looks  forward  to  the  time  when 
the  distribution  of  the  intestate's  estate  is  to 
be  made,  especially  in  view  of  section  3555, 
providing  that  the  lineal  descendants  of  an 
''estate"  (intestate)  shall  represent  their  re- 
Hpective  parents  and  take  among  them  the 
share  or  shares  to  which  their  parents  would 
have  been  entitled  had  such  parents  survived 
the  intestate,  and,  moreover,  the  legislature 
in  using  tlie  technical  term  **heir  at  law" 
tTinst  have  intended  to  invest  the  illegitimate 
children  with  inheritable  blood  such  as  other 
heirs  at  law  possess. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Spartanburg 
county:     Shipp,  Judge. 

Action  for  partition.  J.  W.  Trout,  plain- 
tiff, and  Stanley  Burnette  et  al.,  defendants.* 
From  judgment  rendrred  defendants  Iris  Wil- 
son et  al.,  appeal.    Reveksed. 

[276]  The  facta  are  stated  in  the  master's 
report,  which  is  as  follows: 

"Mrs.  Nancv  D.  McClure  died  intestate  in 

« 

1910,  seized  and  possessed  of  a  tract  of  88 
acres  of  land,  about  eight  miles  north  of  the 
city  of  Spartanburg,  and  owning  a  small  per- 
sonal estate.  This  suit  is  brought  by  plain- 
tiff, her  eldest  son,  for  the  partition  and  di- 
vision of  her  property. 

**Mr8.  McClure  was  first  married  to  a  man 
named  Trout,  and  the  plaintiff  was  the  only 
child  by  the  first  marriage.  After  the  death 
of  her  first  husband,  her  second  child,  Ella, 
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[277]  was  born  out  of  wedlock.  This  child, 
Ella,  familiarly  known  as  'Babe,'  was  mar- 
ried to  R.  R.  McMillan.  To  them  were  born 
three  children,  viz.:  Iris  McMillan  (now 
Wilson),  Ralph  McMillan  and  Nannie  McMil- 
lan. Ella  McMillan  died  some  years  ago — 
previous  to  1906 — leaving  her  husband  and 
children  surviving  her.  After  the  birth  of 
Ella,  Mrs.  Trout  was  married  to  a  man  named 
Burnette,  and  to  them  was  born  one  child, 
Otis  L.  Burnette,  who  died  in  1008,  leaving 
five  children,  viz.;  Stanley,  Flavins,  Joyce, 
Ruby  and  Eleanor  Burnette.  After  tlie  death 
of  Mr.  Burnette,  Mrs.  Burnette  married  a 
man  by  the  name  of  McClure,  in  1S93,  who 
died  about  1903.  During  her  lifetime  Mrs. 
Nancy  D.  McClure  conveyed  certain  property 
to  her  son,  Otis  L.  Burnette,  which  plaintiff 
alleges  to  have  been  in  the  nature  of  advance- 
ments. During  the  latter  years  of  her  life 
the  management  of  her  property  was  in  the 
hands  of  her  eldest  son,  the  plaintiff,  who  is 
to  account  for  his  handling  of  such  property. 
Tliese  tw^o  questions  will  be  considered  last  in 
this  report.  I  shall  first  address  myself  to 
the  principal  question  arising  herein,  viz.: 
Are  the  children  of  Ella  McMillan  heirs  at 
law  of  their  grandmother,  Mrs.  Nancy  I).  Mc- 
Clure? Are  they  entitled  to  represent  their 
mother,  Ella  McMillan,  and  to  take  among 
them  the  share  to  which  she  would  have  been 
entitled  if  she  had  survived  the  intestate,  Mrs. 
Nancy  D.  McClure? 

''Section  3562,  vol.  I,  Code  of  1912,  is  (in 
part)  as  follows: 

"  *Any  illegitimate  child  .  .  .  whose 
mother  shall  die  intestate,  possessed  of  any 
real  or  personal  property,  shall  be,  so  far  as 
said  property  is  concerned,  an  heir  ...  at 
law  as  to  said  property,  notwithstanding  any 
law  or  usage  to  the  contrary.* 

"This  is  the  act  of  1906  (XXV.  Stats.  156), 
and  was  enacted  after  the  death  of  Ella  ^Ic- 
Millan,  the  illegitimate  child,  Imt  l)efore  the 
death  of  Nancy  D.  McClure,  her  [278]  mother. 
Can  the  legitimate  children  of  Ella  McMillan 
share  in  the  distribution  of  the  estate  of  their 
grandmother  ? 

"The  act  is  an  enabling  and  remedial  stat- 
ute, affecting  the  rights  of  those  who  have 
heretofore  been  under  the  ban  of  law,  and 
giving  a  remedy  where  none  existed  before. 
In  such  cases  it  is  to  be  presumed  that  the 
legislature  intended  the  most  beneficial  con- 
struction of  the  act  consistent  with  a  proper 
regard  for  the  ordinary  canons  of  construc- 
tion. Before  the  passage  of  this  act  illegiti- 
mate children  could  not  inherit;  a  bastard 
was  said  to  be  nullius  filius.  It  would  seem 
that  the  illegitimate  child  was  not  allowed  to 
inherit  for  two  reasons:  (1)  In  order  that 
a  penalty  might  be  inflicted  for  wrongdoing 
(the  penalty  here  falling  upon  the  only  in- 
nocent person  concerned  in  the  committing  of 
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the  wrong),  and  (2)  because  his  parentage 
was  uncertain  (though,  of  course,  no  uncer- 
tainty could  exist  in  the  case  of  the  mother). 

"In  the  case  at  bar  the  only  doubt  as  to 
the  right  of  the  children  of  Ella  McMillan  to 
inherit  arises  out  of  the  fact  that  their 
mother  (the  person  whom  it  would  seem  that 
the  statute  was  meant  to  benefit)  was  dead 
before  the  passage  of  the  act.  This  statute 
was  intended  by  the  legislature  to  invest  the 
illegitimate  child  (so  far  as  his  mother's 
property  is  concerned)  with  inheritable  blood, 
as  if  he  had  been  born  in  wedlock.  Can  this 
statute  breathe  the  breath  of  life  into  the 
dead  illegitimate  and  invest  her  with  such 
inheritable  blood  as  that  she  can  transmit 
to  her  children  the  right  to  inherit  from  the 
one  from  whom  she  could  inherit  if  she  had 
lived?  Would  such  a  construction  of  the  law 
be  retrospective?  It  is  a  well  settled  rule 
that  an  heir  may  transmit  through  his  herita- 
ble blood  to  his  heirs  property  which  he  would 
have  inherited  if  he  had  been  alive  at  the 
time  of  the  distribution. 

''The  questions  propounded  above  are  an- 
swered by  the  Supreme  Court  of  Massa- 
chusetts in  the  case  of  Curtis  v.  Hewins,  11 
Mete.  294.  The  Court  decides  that  in  such 
[279]  a  case  the  provision  of  the  statute  does 
not  apply  to  the  grandchildren  of  the  mother 
of  the  illegitimate  child. 

"The  contrary  view  is  taken  by  the  Texas 
Court,  in  the  case  of  Blair  v.  Adams,  reported 
in  69  Fed.  Rep.  and  by  the  Illinois  Court  in 
Bales  V.  Elder,  118  111.  436,  11  N.  E.  421. 
So  also  by  the  Indiana  Court,  in  Moran  v. 
Holiday,  reported  in  77  N.  E.  861.  The  last 
named  case  is  strongly  relied  upon  by  defend- 
ants, and  will  doubtless  be  fully  presented  to 
the  Court  by  counsel.  In  this  case  the  illegi- 
timate daughter  died  June  7,  1892,  the  en- 
abling statute  was  passed  in  1901,  and  the 
intestate  died  in  1902.  The  widow  and  mother 
of  another  illegitimate  son  claim  all  the 
property,  on  the  ground  that  the  first  illegi- 
timate daughter  died  nine  years  l)efore  the 
statute  was  passed,  but  the  Court  decided  that 
the  children  of  the  illegitimate  daughter 
should  share  in  the  distribution  of  the  estate. 

"In  Bales  v.  Elder,  supra,  suit  was  brought 
to  partition  the  land  of  Hiram  Walker,  a 
legitimate  son  of  Sarah  Walker,  a  woman  who 
had  an  illegitimate  son,  Hampton  D.  Bales. 
Hiram  Walker  died  intestate,  leaving  (as  de- 
fendants contended)  one  sister  and  the  de- 
scendants of  four  sisters  as  his  only  heirs 
at  law.  Hampton  D.  Bales,  the  illegitimate, 
died  in  1852,  Sarah  Walker  in  1854,  the  stat- 
ute was  passed  in  1872.  and  this?  case  was 
tried  in  1887.  The  question  was  whether  or 
not  t!ic  children  of  the  illegitimate  Hampton 
D.  Bales  were  heirs  at  law  of  their  uncle, 
Hiram  Walker,  along  with  his  sisters'  chil- 
dren and  surviving  sister.     In  this  case  the 


illegitimate  had  been  dead  for  twenty  years 
when  the  act  was  passed.  In  deciding  that 
the  descendants  of  the  illegitimate  were  heirs 
at  law,  and  as  such  should  participate  in  the 
distribution  of  the  Walker  estate,  the  Court 
says: 

"  'It  is  claimed  that  appellants  cannot  claim 
under  the  act  of  1872,  for  the  reason  that 
Sarah  Walker  and  Hampton  D.  Bales  both 
died  before  the  act  was  passed.  There  is  no 
provision  of  the  act  under  which  its  applica- 
tion is  limited  [280]  and  confined  to  a  case 
where  the  mother  and  illegitimate  may  be 
living  at  the  time  the  act  took  effect.  This 
act  is  one  prescribing  a  rule  of  descent  of 
property.  .      .      The    appellants   do    not 

claim  a  part  of  this  estate  as  heirs  of  Sarah 
Walker,  or  Hampton  D.  Bales,  but  they  claim 
as  the  heirs  of  Hiram  Walker ;  and  as  he  died 
after  the  act  of  1872  was  adopted,  his  estate 
must  descend  and  be  distributed  according 
to  that  act.' 

'The  e^ect  of  this  case  is  to  hold  that  such 
application  of  the  statute  as  the  defendants 
in  the  case  at  bar  ask  for  is  not  retrospective ; 
and  I  hold  as  a  matter  of  law  that  the  act 
of  the  legislature  of  1906  (sec.  3562)  would 
not  be  retrospective  when  so  applied,  for  the 
reason  that  the  act  looks  forward  to  the  time 
when  the  distribution  of  the  intestate's  estate 
is  to  be  made,  and  not  backward  to  the  time 
when  the  illegitimate  died,  leaving  children. 
After  a  very  long  and  careful  consideration 
of  this  case,  I  have  been  forced  to  this  con- 
clusion, although  I  must  state  that  the  case 
has  been  an  exceedingly  difficult  case  to  de- 
cide. I  do  not  find  it  necessary,  however,  to 
base  my  report  upon  the  cases  decided  from 
Indiana,  Illinois  and  Texas  alone;  the  plain 
provision  of  our  own  statute  is  much  clearer 
and  simpler  than  the  reasoning  in  thcj^e  cases 
cited  from  other  jurisdictions.  Section  3ooo» 
vol.  I.  Code  of  1912,  subdivision  1,  c.  2,  reads 
as  follows: 

"  'The  lineal  descendants  of  the  intestate 
shall  represent  their  respective  parents,  and 
^hall  take  among  them  the  share  or  shares 
to  which  their  parents  would  have  l>een  enti- 
tled had  such  parent  survived  the  intestate.' 

"(The  word  intestate,  in  the  first  line  of 
the  quoted  sentence  appears  as  estate  in  the 
Code  of  1912,  but  of  course  this  is  a  typo- 
graphical error — intestate  is  meant.)  This 
section  has  been  the  law  of  South  Carolina 
for  more  than  a  hundred  years,  and  it  is  to  be 
presumed  that  the  legislature  intended  the 
act  of  1906  to  fit  into  the  body  of  the  law 
already  in  force  in  South  Carolina.  If  we 
put  these  two  [281]  provisions  of  the  law- 
together  (sec.  3562  and  sec.  3555,  subd.  1)  we 
shall  be  forced  to  the  conclusion  that  the  chil- 
dren of  Ella  McMillan  are  heirs  at  law  of 
Nancy  D.  McClure;  our  statute  says  that 
they  shall  represent  their  mother,  and  tsks 
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the  share  she  would  have  been  entitled  to 
if  she  liad  survived  her  parent.  Such  a  con- 
struction dues  not  make  the  statute  retroac- 
tive, because  the  statute  is  looking  forward 
to  the  death  of  the  ancestor,  to  the  time  of 
the  distribution  of  the  intestate's  property. 
When  the  legislature  uses  a  technical  word,  it 
is  to  be  presumed  that  they  intended  a  techni- 
cal construction  to  be  given  it.  Therefore, 
if  an  illegitimate  is  to  be  the  *'heir  at  law" 
of  his  mother,  he  is  to  be  invested  with  in- 
heritable blood,  such  as  other  "heirs  at  law" 
possess  under  the  plain  wording  of  the  stat- 
utes already  in  force.  I  hold,  therefore,  that 
the  a«tt  under  consideration  invested  even  a 
dead  illegitimate  child  with  heritable  blood, 
which  such  child  could  transmit  to  his  living 
children,  so  as  to  enable  them  to  share  in  the 
distribution  of  any  property  of  which  the 
motlier  of  such  dead  illegitimate  child  might 
die  seized  and  possessed  of,  after  the  passage 
of  the  act.  Therefore,  Iris  Wilson,  Ralph  Mc- 
Millan and  Nannie  McMillan  are  heirs  at 
law  of  their  grandmother,  Nancy  D.  McClure, 
and  as  such  are  entitled  to  their  share  of 
her  estate — i.e.,  the  share  that  their  mother 
would  have  been  entitled  to  if  she  had  lived 
Jonger  than  Nancy  D.  McClure.  Ita  lew 
gcripia  est.** 

To  this  report  the  plaintiff,  J.  W.  Trout, 
and  the  defendants,  Stanley  Bumette,  Flavins 
Bumette,  Joyce  Bumette,  Ruby  Burnette  and 
J<!]eanor  Burnette,  excepted,  upon  the  ground 
chat  the  master  erred : 

First.  In  l^olding  that  the  defendants,  Iris 
Wilson,  Ralph  McMillan  and  Nannie  McMil- 
lan, are  the  heirs  at  law  of  their  grandmother, 
Nancy  D.  McClure. 

Second.  In  holding  that  the  said  defend- 
ants are  entitled  to  the  share  of  their  grand- 
mother's estate  that  their  mother,  [282]  Ella 
McMillan,  the  illegitimate  daughter  of  Nancy 
D.  McClure,  would  have  taken  had  she  sur- 
vived her  mother. 

Tliird.  In  holding  that  the  act  of  1006, 
section  3562,  Code  Law,  vol.  I.  1012,  was  re- 
troactive and  invested  a  dead  illegitimate 
child  with  heritable  blood. 

Fourth.  In  failing  to  hold  that  the  act  of 
1006,  section  3562,  Code  Law,  was  not  retro- 
active, and  that  Ella  McMillan  never  had  any 
vested  interest  in  her  mother's  estate  which 
&he  could  transmit  to  her  children. 

Fifth.  In  failing  to  hold  that  Iris  Wilson, 
Ralph  McMillan  and  Nannie  McMillan  were 
not  the  lineal  descendants  of  Mrs.  Nancy  D. 
McClure,  and  not  entitled  to  any  part  of 
her  estate. 

From  the  circuit  decree,  reversing  the  mas- 
ter's report,  this  appeal  is  taken. 

Oicynn  d  ITannon  for  appellants. 
Carson  d  Boyd,  John  Gary  Evans  and  /.  (7. 
Blackicood  for  respondents. 

Ann.  Cas.  1016E. — 58. 


BURNETTE.  gi3 

Car,  me. 

[283]  Watts,  J.— This  was  a  suit  brought 
to  pai*tition  the  lands  of  Nancy  D.  McClure, 
who  died  intestate  in  1010.  She  left  surviv- 
ing her  as  her  heirs  at  law  the  respondents, 
who  are  her  son  and  the  children  of  a  pre- 
deceased son.  The  appellants  are  the  chil- 
dren of  a  predeceased  daughter,  who  was  an 
illegitimate  daughter  of  Nancy  D.  McClure. 
The  only  question  involved  in  the  appeal  is: 
"Do  the  children  of  Ella  McMillan,  born  Ella 
Trout,  who  was  an  illegitimate  daughter  of 
Nancy  D.  McClure,  take  as  heirs  of  the  estate 
of  their  grandmother,  Nancy  D.  McClure,  who 
died  intestate?"  Their  mother,  Ella  McMil- 
lan, having  died  several  years  before  her 
mother,  Nancy  D.  McClure,  and  prior  to  the 
enactment  of  the  statute  of  1006  (25  Stats, 
at  L.  156;  Civil  Code,  1012,  sec.  3562).  The 
master  found  that  they  were  entitled  to  in- 
herit and  so  recommended,  but  upon  excep- 
tions to  his  report,  his  Honor,  Judge  Shipp, 
reversed  his  report,  and  decreed  that  they, 
were  not  entitled  to  inherit,  and  from  this 
decree  an  appeal  is  taken,  and  above  question 
is  raised  for  determination.  We  are  inclined 
to  give  a  broad  and  liberal  interpretation  to 
the  act  of  the  legislature,  and  not  a  narrow, 
restricted  interpretation.  It  was  clearly  the 
intention  of  the  legislature,  when  tliey  enact- 
ed the  act  in  question,  that  the  illegitimate 
children,  whose  mother  should  die  intestate 
possessed  of  any  real  or  personal  property, 
should  inherit,  as  far  as  that  property  is  con- 
cerned, as  an  heir;  and  it  was  the  intention 
to  make  the  illegitimate  child  an  heir  of 
the  mother  of  the  property  she  was  possessed 
of  at  her  death,  and  in  the  event  of  the  illegi- 
timate child's  death  leaving  heirs  born  in 
wedlock  that  they  should  take  the  share  their 
parent  would  have  taken  if  alive.  In  other 
words,  it  was  the  intention  of  the  legislature 
by  the  act  to  make  the  illegitimate  child  an 
heir  to  inherit  the  property  that  the  mother 
was  seized  and  possessed  of  at  her  death,  and 
having  so  made  the  illegitimate  child  an  heir 
at  law,  the  illegitimate's  child  would  inherit 
the  share  that  the  illegitimate  child  would 
have  inherited  if  alive.  VV^e  cannot  add  to  the 
[284]  reasoning  of  the  admirable  report  of 
the  master  for  Spartanburg  county,  S.  T. 
Lanham,  Esq.,  on  this  question.  His  report 
is  sustained  both  by  reason  and  authority 
cited  by  him.  The  exceptions  to  the  decree  of 
hir;  Honor,  Judge  Shipp,  are  sustained  and  his 
decree  reversed. 

Fraser,  J.  {dissenting.) — I  dissent.  It  is 
clear  to  my  mind  that  the  right  of  illegiti- 
mates to  inherit  is  a  restricted  right  under 
the  act  of  1006  (25  Stats.  156;  Civil  Code, 
1012,  sec.  3562).  The  restriction  is  to  prop- 
erty, real  or  personal,  of  which  the  mother 
was  possessed,  and  only  aa  to  such  property 
are  the  children  heirs  at  law.    If  the  legisla- 
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ture  intended  to  give  inheritable  blood  gen- 
erally, why  use  the  words  "be,  so  far  as  said 
property  is  concerned,  an  heir"  or  heirs  at 
law  "as  to  such  property." 


NOTE. 

The  reported  case,  asserting  that  a  statute 
making  an  illegitimate  child  an  heir  of  its 
mother  should  receive  a  broad  and  liberal 
construction,  holds  that  it  gives  to  the  child 
of  an  illegitimate  the  right  to  inherit  by 
representation  any  estate  which  its  mother 
would,  if  living,  have  taken  under  the  statute. 
The  court  also  holds  that  a  retrospective  oper- 
ation is  not  given  to  the  statute  by  making 
it  effective  to  permit  the  child  of  an  illegiti- 
mate to  take  by  representation  from  her 
grandmother  though  the  illegitimate  mother 
died  before  the  act  was  passed.  The  right 
of  an  illegitimate  to  inherit  from  or  through 
its  mother  is  discussed,  with  specific  mention 
of  the  retrospective  effect  of  statutes  giving 
the  right,  in  the  note  to  Barron  v.  Zimmer- 
man, Ann.  Cas.  1914D  574. 
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Certiorari  <—  What  Constitntes  Part  of 
Record  —  Opinion  of  ZiO'weT  Conrt. 

On  certiorari  to  review  the  decision  in  an 
election  contest,  the  opinion  of  the  lower 
court,  though  not  strictly  a  part  of  the  rec- 
ord, is  open  to  examination  to  discover  the 
grounds  of  the  court's  action. 

Elections   —   ElTeot    of   Irregnlarity    — 
Arrangement  of  Voting  Room. 

Where  in  an  election  contest  it  appeared 
that  in  violation  of  Act  June  10,  1893  (P. 
L.  428)  §  19,  two  separate  rooms  were  em- 
ployed for  holding  the  election,  one  being  oc- 
cupied by  the  election  board  and  containing 
the  ballot  l)ox  and  the  other  containing  the 
booths,  and  that,  instead  of  a  guard  rail,  a 
rope  was  employed  which  did  not  exclude 
from  the  space  reserved  for  voters  all  but 
tlie  election  board  and  the  por8<m8  actually 
engaged  in  voting,  and  that  votes  cast  for  an 
office  other  than  that  contested  had  been 
purchased,  the  court  should  have  declared 
that  all  votes  cast  under  such  circumstances 
were  invalid,   though   no   actual   fraud   waB 


shown  as  to  the  vote  for  the  office  in  con- 
test. 

[See  note  at  end  of  this  case. J 

Same. 

Tlie  provisions  of  Act  June  10,  1893  (P.  L. 
428)  §  19,  relating  to  the  arrangement  of  the 
rooms  in  which  elections  are  held,  being  man- 
datory, a  disregard  of  same  without  excuse 
invalidates  the  ballots  cast  and  requires  that 
the  returns  from  wards  wherein  such  viola- 
tions occurred  be  excluded  in  the  general 
count. 

[See  note  at  end  of  this  case.] 

Statutes  —  ICandatory  or  PemtissiYe. 

A  legislative  provision  accompanied  by  a 
penalty  for  failure  to  observe  it  is  mandatory. 

Appeal  from  Certiorari  to  Court  of 
Quarter  Sessions,  Fayette  county:  Vax 
SwEARiNGEN,  Judge. 

Petition  for  leave  to  contest  an  election. 
Alexander  W.  Craig  et  al.,  petitioners,  and 
Charles  T.  Cramer,  defendant.  From  judg- 
ment rendered,  petitioners  appeal.  The  fact«i 
are  stated  in  the  opinion.    Reversed. 

H.  8.  Dumhauid  for  appellants. 
W.  J,  iSturgxs  for  appellee. 

[209]  Stewabt,  J. — This  proceeding  was  in- 
stituted in  the  Court  of  Quarter  [210]  .Ses- 
sions of  Fayette  County  upon  the  petition  of 
the  requisite  number  of  qualified  voters  con- 
testing the  election  of  Charles  T.  Cramer  to 
the  office  of  tax  collector  of  the  Borough  of 
Uniontown  in  said  county.  The  election  had 
been  held  4th  of  November,  1913,  and  by  the 
returns  filed  it  appeared  tliat  of  the  whole 
number  of  votes  cast  for  tax  collector,  Charles 
T.  Cramer  received  1110,  and  J.  Seari^kt 
Marshall,  the  opposing  candidate.  1061).  The 
contest  involved  the  integrity  of  the  election 
held  in  the  fourth,  ward  of  the  borough.  The 
vote  as  returned  shows  a  majority  in  the 
entire  borough  of  41  for  Cramer  over  Mar- 
shall, llie  contention  on  the  part  of  the  pe- 
titioners was  that  because  of  certain  irregu- 
larities, to  which  we  shall  more  particularly 
refer  hereafter,  in  the  holding  of  the  election 
in  this  ward,  the  election  there  held  was  in- 
valid, and  that  the  returns  of  said  ward  are 
not  to  be  included  in  the  genieral  count  Had 
this  contention  prevailed,  Marshall  and  not 
Cramer  would  be  entitled  to  the  certificate 
of  election,  since,  eliminating  from  the  count 
the  votes  cast  in  the  fourth  ward.  Marshall 
w^ould  be  the  majority  candidate  by  21  votes. 
Answer  was  filed  by  Cramer  denying  the  ma 
terial  averments  in  the  petition.  The  casi* 
was  heard  on  petition,  answer  and  evidence 
taken  in  support  of  petitioners'  averments, 
with  the  result  that  petitioners  failinl  in  their 
contention  before  the  court,  and  it  was  ad- 
judged and  decreed  *'that  Charles  T.  Cramer 
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had  received  the  greatest  number  of  votes  for 
the  office  of  tax  collector  of  the  Borough  of 
Uniontown  at  the  election  held  on  November 
4th,  1913,  and  is  entitled  to  the  certificate 
of  election/'  The  case  is  brought  to  this 
court  by  certiorari,  and  the  field  of  our  in- 
quiry is  therefore  a  restricted  one.  Under  a 
certiorari,  we  have  simply  revisory  power, 
and  in  the  exercise  of  such  power  while  we 
may  examine  and  revise  the  record  for  the 
purpose  of  seeing  whether  the  court  below 
exceeded  its  jurisdiction  or  its  proper  legal 
discretion,  to  tlie  record  we  are  confined;  and 
as  a  result  of  this  restriction,  the  actual 
[211]  merits  of  the  case  are  not  a  subject  of 
inquiry,  and  the  evidence  is  therefore  a  mat- 
ter wholly  aside.  Nevertheless,  in  election 
i'ontests,  because  these  occupy  a  middle 
l^round  between  common  law  and  proceedings 
in  equity,  the  opinion  of  the  court,  though  not 
strictly  part  of  the  record,  is  open  to  exami- 
nation to  discover  the  grounds  of  the  court's 
action.  In  re  Independence  Party  Nomina- 
tion, 208  Pa.  St.  108,  57  Ati.  344.  In  the 
present  case  the  learned  judge  in  his  opinion 
filed  states'  very  fully  the  facts  as  he  derives 
them  from  the  evidence.  Under  the  authority 
just  cited,  'it  becomes  our  duty  to  inquire 
whether,  upon  such  facts  as  found,  the  court 
exercised  proper  legal  discretion  in  holding 
that  the  election  here  contested  was  a  valid 
election,  And  that  Cramer  was  duly  elected 
to  the  office  of  tax  collector.  The  petition  of 
contestants  contained  a  number  of  charges 
affecting  the  integrity  of  this  particular  elec- 
tion besides  that  one  to  which  we  propose  to 
make  special  reference,  but  the  findings  with 
respect  to  these  were  adverse  to  peditioners' 
conteation,  and  they  are  therefore  eliminated 
from  the  prsent  inquiry,  which  must  be  con- 
lined  to  a  consideration  of  such  facts  as  the 
court  has  found  to  exist,  and  in  view  of  which 
the  election  returns  of  the  fourth  ward  have 
been  sustained. 

We  come  now  at  once  to  the  charge  that  the 
place  where  the  election  was  held  was,  w^ith 
respect  to  its  arrangements  and  appointment, 
in  flagrant  disregard  of  legal  requirements, 
and  that  in  consequence  the  election  was  il- 
legal. That  the  extent  of  this  departure  may 
bo  understood,  it  is  necessary  to  have  clearly 
in  mind  what  the  law  requires  with  respect 
to  a  place  of  election.  The  Act  of  10th  June, 
1893,  P.  L.  419,  in  Sec.  19,  provides  as  fol- 
lows: "The  county  commissioners  of  each 
county  shall  provide  for  each  election  dis- 
trict therein,  at  each  election,  a  room  large 
enough  to  be  fitted  up  with  voting  shelves 
and  a  guard  rail  as  hereinafter  provided.  If 
in  anv  district  no  such  room  can  be  rented 
or  otherwise  obtained,  the  said  commissioners 
shall  cause  to  be  constructed  for  such  district, 
a  temporary  room  of  adequate  [212]  size  to 
be  used  as  a  voting  room.     They  shall  also 


cause  all  the  said  rooms  to  be  suitably  pro- 
vided with  heat  and  light  and  with  a 
sufficient  number  of  voting  shelves  or  compart- 
ments, at,  or  in  which,  voters  may  convenient- 
ly mark  their  ballots,  with  a  curtain,  screen 
or  door,  at  the  upper  part  of  the  front  of 
each  compartment,  so  that  in  the  marking 
thereof  they  may  be  screened  from  the  ob- 
servation of  others,  and  a  guard  rail  shall  be 
so  constructed  and  placed  that  only  such  per- 
sons as  are  inside  of  said  rail  can  approach 
within  six  feet  of  the  ballot  box  and  of  such 
voting  shelves  or  compartments.  The  ar- 
rangement shall  be  such  that  neither  the 
ballot  box  nor  the  voting  booths  shall  be 
hidden  from  view  of  those  just  outside  of  the 
said  guard  rails.  The  number  of  such  voting 
shelves  or  compartments  shall  not  be  less 
than  one  for  every  seventy-five  names  on  the 
assessor's  list;  but  shall  not  in  any  case  be 
less  than  three  for  the  voters  qualified  to 
vote  at  such  voting  place.  No  persons  other 
than  the  election  officers  and  voters  admitted 
as  hereinafter  provided,  shall  be  permitted 
within  the  said  rail,  except  by  authority  of 
the  election  officers  for  the  purpose  of  keep- 
ing order  and  enforcing  the  law." 

The  facts  with  respect  to  the  circumstances 
attending  the  election  at  this  fourth  ward 
poll  as  recited  in  the  opinion  filed,  are  these: 
''Such  an  arranged  room  as  is  required  by 
the  act  cited  was  not  provided  or  used  at  the 
election  in  question.  The  election  was  held 
in  a  one-story  frame  building,  18x24  feet  in 
size,  used  originally  by  the  owner  as  a  place 
for  making  wire  fence,  and  later  as  a  stor- 
age room  in  connection  with  his  place  of  busi- 
ness. At  that  time  the  entire  inside  of  the 
building  remained  in  one  large  room.  About 
four  years  ago,  while  in  that  condition,  the 
building  was  established  as  a  polling  place 
for  that  ward,  and  it  remained  in  that  condi- 
tion until  a  short  time  prior  to  the  primary 
preceding  the  election  in  question,  when  a 
separate  room  in  one  corner  of  the  building 
was  constructed  by  the  erection  of  two  parti- 
tions to  be  used  as  a  cobbler's  shop.  The  re- 
maining [213]  big  room  was  used  for  election 
purposes  at  the  primary  election  on  Septem 
ber  16th,  1913.  After  that  primary,  and 
about  a  week  prior  to  the  general  election, 
the  owner  of  the  building  erected  two  par- 
titions through  the  large  room,  constituting  a 
division  of  the  entire  building  into  four 
rooms.  At  the  time  of  the  election  in  oon- 
troversv,  the  two  rooms  in  the  other  end  were 
used  for  purposes  of  the  election.  Tlie  main 
entrance  from  the  street  was  into  the  front 
one  of  these  two  rooms  and  the  door  leadinj? 
from  that  room  into  the  one  back  of  it  was 
in  the  corner  of  the  front  room,  diagonally 
across  from  the  front  door  which  was  not 
quite  in  the  corner  of  the  front  room.  The 
owner  of  the  building,  in  arranging  for  the 
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election,  the  day  before  it  was  held,  erected 
the  voting  booths  in  the  back  room,  all  of 
them  except  one  being  in  the  positions  and 
places  they  had  occupied  at  previous  elections. 
The  table  and  chairs  for  the  election  officers 
i\'ere  placed  in  the  front  room  away  from  the 
doors,  and  an  inch  rope  was  stretched  from 
the  side  of  the  front  door  next  to  the  tables 
to  the  same  side  of  the  front  door  leading 
into  the  back  room,  thus  separating  the  space 
occupied  by  the  election  board  from  that  in 
front  of  the  rope,  and  allowing  voters  to  get 
their  ballots  from  the  election  board  over  the 
ropes  and  pass  on  into  the  other  room,  which 
extended  further  toward  the  other  end  of  the 
building  than  did  the  front  room,  and  mark 
their  ballots  in  the  booths,  and  returning  de- 
posit their  ballots  in  the  ballot  box  which 
was  kept  just  inside  the  rope  in  that  portion 
of  the  front  room  occupied  by  the  election 
officers  through  the  door  between  the  two 
rooms  and  others  of  them  were  not.  All  of 
them  were  in  view  of  persons  outside  the  rope 
at  a  position  near  the  door  between  the  two 
rooms.  The  ballot  box  at  ill  times  was  in 
view  of  all  persons  on  either  side  of  the  rope 
in  the  front  room." 

The  case  as  here  presented  by  these  find- 
ings of  fact  shows  an  open  disregard  of  the 
requirements  of  the  act  manifestly  sufficient, 
because  of  omissions  of  many  material  [214] 
requirements,  to  defeat  the  purpose  of  the 
act,  given  a  disposition  on  the  part  of  any 
present  to  take  advantage  of  existing  irregu- 
larities to  obtain  fraudulent  results.  It  is 
only  necessary  to  indicate  some  of  the  dere- 
lietions  whicli  rendered  fraudulent  practice, 
if  not  easy,  certainly  far  less  difficult  of  ac- 
complishment than  would  have  been  the  case 
had  the  requirements  of  the  act  been  complied 
with.  A  manifest  prerequisite  to  the  ac- 
complishment of  legislative  purpose  is  a  room 
at  the  place  appointed  for  the  holding  of  the 
election  sufficient  in  dimensions  to  admit  of 
the  employment  of  such  safe  guards  as  are 
provided  for  by  the  act.  Except  as  such 
room  is  provided  an  election  conducted  in  the 
manner  prescribed  would  be  utterly  imprac- 
ticable. In  the  present  case  whatever  irregu- 
larity there  was  in  this  election  resulted  from 
the  fact  that  two  separate  rooms  were  em- 
ployed. One  of  these  was  occupied  by  the 
eleection  board  and  in  this  was  placed  the 
ballot  box;  the  other  contained  the  booths 
w^hich  the  voters  used  to  mark  their  ballots. 
We  have  no  distinct  finding  by  the  court  that 
either  of  these  two  rooms  was  adequate  in 
itself,  but,  considering  the  dimensions  given 
of  the  entire  building,  and  the  manner  of  its 
sub-division,  it  is  clear  that  neither  by  itself 
would  have  been  adequate,  and  to  this  inr 
adequacy  is  to  be  referred  most  of  the  .irregu- 
larities to  which  our  attention  has  been  di- 
rected.    Tlie  rope  which  was  employed  as  a 


substitute  for  a  guard  rail,  placed  as  it  waa, 
served  not  a  single  purpose  for  which  it  was 
prescribed.  The  main  purpose  of  the  guard 
rail  is  to  exclude  all  persons  from  the  space 
containing  the  booths  and  occupied  by  the 
election  board  having  in  charge  the  ballot 
box,  except  such  as  are  admitted  for  the  pur- 
pose of  receiving,  marking  and  depositing  the 
ballot;  and  to  prevent  all  persons,  except  the 
voter  admitted  for  the  purpose  of  voting, 
from  approaching  within  six  feet  of  the  ballot 
box.  In  this  case  the  rope  that  was  substitut- 
ed for  the  guard  rail  ran  directly  alongside 
the  ballot  box,  and  was  within  the  reach  of 
[215]  those  who  stood  outside  or  who  passed 
from  one  room  into  the  other.  The  voter  re- 
ceived his  ballot,  not  within  the  guard  rail, 
but  while  standing  outside  the  rail;  and  in- 
stead of  entering  within  the  rail,  to  mark. 
it  and  cast  it,  he  retired  to  the  adjoining 
room  where  the  booths  were  protected  by  no 
guard  rail  or  rope;  then  returning  to  the 
front  room,  and  without  entering  the  guard 
rail  there,  but  standing  outside  with  per- 
sons there  assembled,  he  handed  his  vote  to 
the  election  officer.  Under  such'  conditions 
there  was  absence  of  all  restraint  upon  inter- 
ference with  the  voter  who  entered  the  booth 
to  mark  his  vote,  and  considering  the  fact 
found  by  the  court,  that  at  this  election  there 
were  cast  votes  which  had  been  bought  at  a 
price,  though  not  for  the  office  of  tax  col- 
lector, it  is  made  clear  beyond  question,  that 
if  no  such  fraudulent  votes  were  cast  for 
the  office  of  tax  collector,  it  was  not  because 
opportunity  was  not  afforded  by  the  absence 
of  the  safeguards  prescribed  by  law.  The 
court  finds  that  with  respect  to  the  election 
of  tax  collector,  notwithstanding  the  irrega- 
larities  he  refers  to,  no  actual  fraud  was 
shown,  and  it  is  upon  this  finding  that  he 
rests  his  decree  in  the  case.  The  position  tak- 
en assumes  that  the  provisions  of  the  act 
above  recited  are  directory  merely,  and  not 
mandatory)  and  that  no  disregard  of  these 
will  vitiate  the  poll  except  as  actual  fraud 
is  shown,  and  then  only  as  the  fraudulent 
votes  cannot  be  separated  from  those  Ic^lly 
cast.  To  this  we  cannot  agree.  The  purpose 
of  the  act  in  requiring  such  safeguards  as 
those  prescribed  is  strictly  protective.  The 
act  was  not  framed  with  a  view  to  discover 
fraud  when  practiced,  or  to  provide  a  method 
for  the  correction  of  the  returns  where  fraud- 
ulent votes  have  been  oast,  but  its  sole  pur- 
pose was  to  prevent  fraud  in  the  first  in- 
stance, and  the  requirements  were  designed  to 
this  end.  That  the  legislatures  understood 
and  intended  the  provisions  of  the  act  to  be 
mandatory  is  evident  not  only  from  the  fact 
that  the  language  used  is  imperative,  but  for 
the  still  stronger  reason  that  by  the  33d  Sec 
it  is  made  a  misdemeanor  for  [216]  any  pub- 
lic officer  upon  whom  a  duty  is  imposed  by  the 
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act  to  negligently  or  wilfully  fail  to  perform 
such  duty,  or  negligently  or  wilfully  perform 
it  in  such  h  way  aa  to  hinder  the  objects  of 
the  statute,  or  negligently  or  wilfully  violate 
any  of  the  provisions  thereof.  It  is  an  estab- 
lished rule  of  construction  that  where  a  legis- 
lative provision  is  accompanied  with  a  penal- 
ty for  failure  to  observe  it,  the  provision  ia 
mandatory.  It  would  offend  against  the  plain 
and  unmistakable  meaning  of  such  a  statute 
to  otherwise  construe  it.  Aside  from  this,  it 
is  too  clear  for  debate  that  except  as  pro- 
visions of  the  act  referred  to  are  held  manda- 
tory the  whole  purpose  of  the  act  is  defeated, 
and,  as  has  been  said  by  another,  the  oppor- 
tunities for  fraud  are  increased  rather  than 
diminished.  So  it  is  not  a  question  whether 
the  fraudulent  votes  that  were  admittedly 
introduced  into  this  ballot  box — ^votes  that 
had  been  openly  purchased  and  that  too  by 
a  county  detective — were  cast  for  this  re- 
spondent, or  whether  these  could  be  identified 
and  eliminated  from  the  count;  these  mat- 
ters are  wholly  aside.  As  we  have  said  it  was 
not  for  the  purpose  of  detecting  or  correcting 
fraud  that  the  act  was  passed,  but  for  the 
prevention  of  it.  As  here  conducted  the  elec- 
tion at  this  particular  poll  prevented  nothing 
in  the  way  of  fraudulent  practice  that  would 
not  have  been  equally  guarded  against  by  the 
law  as  it  stood  before  this  act  was  passed. 

A  necessary  conclusion  from  what  we  have 
said  must  be  that  the  election  held  for  the 
fourth  *ward  in  the  Borough  of  Uniontown 
was  wholly  illegal,  since  in  the  conduct  of  the 
same,  requirements  of  the  statute  absolutely 
essential  to  its  efficiency,  and  therefore  imper- 
ative, if  for  no  other  reason,  were  flagrantly 
disrc<Tardcd,  and  that  too  without  excuse  or 
justification. 

The  circumstances  to  which  our  attention 
has  been  directed  by  way  of  excuse  and  avoid- 
ance of  the  result  indicated,  are  wholly  with- 
out influence.  It  is  not  for  us  to  apportion 
the  responsibility  for  these  gross  derelictions 
between  the  county  commissioners  and  the 
board  of  [217]  election  officers;  it  is  enough 
to  know  that  both  fully  understood  the  re- 
quirements of  the  law,  and  that  at  the  in- 
stance of  either,  however  late  the  insufficiency 
of  the  room  was  discovered,  the  matter  was 
open  to  correction  by  application  to  the  court, 
under  Sec.  2,  Act  of  April  17,  1866,  P.  L.  107. 
The  partition  wall  which  divided  the  one 
room  into  two  had  been  erected  by  the  owner 
without  any  right  whatever,  and,  so  far  as 
appears,  its  removal  could  have  been  ac- 
complished without  trouble  or  serious  delay. 
7he  findings  do  not  disclose  that  this  unwar- 
ranted interference  with  the  room  was  made 
the  subject  of  remonstrance,  or  that  any  de- 
mand for  its  removal  was  made.  The  officials 
charged  with  responsibility  simply  acquiesced 
in  conditions  which  made  a  legal  election  at 


that  place  impossible  so  long  as  these  existed, 
and  made  no  effort  at  their  correction.  Every 
voter  at  that  poll  on  that  day  must  be  held 
to  a  knowledge  of  the  fact  that  the  require- 
ments of  the  statute  were  not  being  complied 
with,  but  were  being  openly  and  flagrantly 
disregarded,  and  acquiescence  on  their  part  in 
the  dereliction  leaves  but  little  ground  for 
them  to  complain  if  the  entire  vote  of  the 
ward  should  be  stricken  out.  The  remedy  was 
as  available  to  them  as  to  the  officials. 

If  the  election  was  illegal — and  we  so  hold, 
for  the  reasons  stated — then  it  follows  that 
the  return  from  the  ward  was  improperly 
reckoned  in  the  general  count,  and  must  be 
thrown  out.  Precedent  and  authority  for 
this  course  may  be  found  in  Melvin's  Case,  68 
Pa.  St.  333,  and  the  cases  there  cited  and 
reviewed. 

The  decree  is  reversed,  and  now  February, 
1915,  it  is  ordered,  adjudged  and  decreed  that 
J.  Searight  Marshall  is  the  duly  elected  tax 
collector  of  the  Borough  of  Uniontown,  and 
that  the  proper  certificate  of  his  election  tc 
said  office  be  issued  to  him  accordingly. 


NOTE. 

EIFect  on  Eleotion.  of  Failure  to  Com- 
ply with  Statnte  as  to  Arranffemeiit 
of  Voting  Rooms  or  Booths. 

General  Rule. 

Since  the  right  of  suffrage  is  not  to  be  im- 
paired by  official  acts  which  do  not  prevent 
a  fair  and  free  expression  of  the  public  will, 
a  failure  to  comply  with  the  statute  as  to 
the  arrangement  of  voting  rooms  or  booths 
is  ordinarily  deemed  to  be  merely  an  irregu- 
larity which  will  not  invalidate  an  election. 
Patton  V.  Watkins,  131  Ala.  387,  31  So.  93, 
90  Am.  St.  Rep.  43;  Hayes  v.  Kirkwood,  136 
Cal.  396,  69  Pac.  30;  Laird  v.  Boothe,  22 
Cal.  App.  669,  135  Pac.  703;  Younker  v. 
Susong  (la.)  156  N.  W.  24;  Skain  v.  Mil- 
ward,  138  Ky.  200,  127  S.  W.  773;  Pace  v. 
Reed,  138  Ky.  605,  128  S.  W.  891;  Perry 
V.  Hackney,  11  N.  D.  148,  90  N.  W.  483; 
Moyer  v.  Van  De  Vanter,  12  Wash.  377,  41 
Pac.  60,  50  Am.  St.  Rep.  900,  29  L.R.A  670. 
Compare  Choisser  v.  York,  211  111.  56,  71  N. 
E.  940;  Allen  v.  Griffith,  160  Ky.  528,  100 
S.  W.  1003;  and  the  reported  case.  Thus 
in  Younker  v.  Susong,  supra,  wherein  it  ap- 
peared that  at  an  election  no  booths  were 
provided  by  the  officials  the  court  said  terse- 
ly: "An  election  will  not  be  declared  void 
becaused  the  arrangement  of  the  polling  place, 
manner  of  placing  booths,  etc.,  was  not  ac- 
cording to  law."  And  in  Conaty  v.  Gardner, 
75  Conn.  48,  52  Atl.  416,  it  was  held  that 
mere  irregularities  in  the  arrangement  of  the 
voting  rooms  and  booths,  due  to  the  failure  of 
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the  election  officers  to  perform  their  duty 
properly,  would  not,  in  the  absence  of  evi- 
dence showing  injurious  results,  vitiate  an 
election.  The  court  said:  "The  law  pun- 
ishes by  fine  or  imprisonment  any  person 
who  wilfully  fails  to  perform  any  duty  im- 
posed upon  him  by  the  election  law,  but  it 
makes  no  provision  that  ballots  shall  be 
void  or  shall  not  be  counted  merely  because 
the  arrangement  of  the  polling  place  at 
which  they  are  cast  does  not  in  every  re- 
spect conform  strictly  to  the  requirements 
of  the  statute.  The  provision  that  all  ballots 
cast  in  violation  of  the  provisions  of  the  elec- 
tion law  shall  be  void  and  not  counted,  re- 
fers to  ballots  which  the  casting  voters  haVe 
failed  to  prepare  and  deposit  in  the  manner 
provided  by  the  statute,  rather  than  to  those 
cast  at  a  voting  place  not  arranged  in  every 
particular  as  the  statute  provides."  But  in 
Allen  V.  Griffith,  160  Ky.  528,  169  S.  W. 
1003,  it  was  held  that  an  election  was  void, 
it  appearing  among  other  irregularities  that 
a  plank  was  torn  from  a  booth  whereby  vot- 
ers were  enabled  to  show  their  votes.  The 
court  said:  "In  Jackson  Precinct  No.  2, 
which  gave  appellee  a  majority  of  24  votes, 
there  were  no  booths,  but  the  officers  of  elec- 
tion stretched  a  piece  of  carpet  across  one 
corner  of  the  voting  place,  which  was  a  small 
boxed  house.  Some  of  the  partisans  of  ap- 
pellee tore  a  plank  off  the  corner  of  the 
house,  which  enabled  the  voters  to  expose 
their  votes.  The  election  officers  put  a  sheet 
across  this  opening  so  that  the  voters  might 
vote  secretly.  The  sheet  was  taken  down  and 
torn  to  shreds.  When  a  voter  would  go  in 
to  vote  he  would  go  to  the  crack  and  hold 
up  the  ballot.  Tlie  partisans  of  appellee 
would  say  'Tliat  is  all  right.  Put  it  under 
the  log  cabin.  Double  it  up  and  come  out 
here.*  There  is  no  denial  of  these  facts. 
They  are  practically  admitted  by  witnesses 
for  appellee,  who  also  say  that  certain  Demo* 
crats  were  present  and  watching  the  ballots 
as  they  were  shown  through  the  crack.  This 
method  of  voting  continued  until  all  the  bal- 
lots were  cast,  with  the  exception  perhaps  of 
20.  Tlien  the  voting  place  was  moved  to  an* 
other  part  of  the  room." 

Application  of  Rule. 

A  failure  to  provide  booths  as  required  by 
the  statute  has  been  held  to  be  a  mere  ir- 
regularity which  will  not  vitiate  the  election. 
Patton  V.  Watkins,  131  Ala.  387.  31  So.  93, 
90  Am.  St.  Rep.  43 ;  'Yoiinker  v.  Susong  ( la. ) 
166  N.  W.  24.  Thus  in  Patton  v.  Watkins, 
supra,  it  appeared  that  at  a  polling  place  no 
booths  were  provided  for  the  occupation  of 
voters  while  preparing  their  ballots  but  they 
were  prepared  in  a  room  adj:)ining  that  oc- 
cupied bj   the  inspectors.     It  was  held  that 


the  irregularity  did  not  render  the  vote  il- 
legal. The  court  said:  "A  vote  caet  by  a 
legally  qualified  elector  at  an  election  held 
by  the  proper  officers  at  a  time  and  plaee 
designated  by  law  is  not  made  illegal  by  a 
failure  to  observe  a  mere  direction  given  by 
statutes  as  to  the  mode  of  conducting  the 
election.  In  general,  statutory  provisiona  re- 
lating to  procedure  in  elections  are  directory 
merely,  unless  their  disregard  be  made  ex- 
pressly vitiative.  ...  No  such  consequence 
of  non  observance  is  expressed  in  the  statutes 
which  require  that  the  sheriff  shall  furnish 
booths." 

In  Moyer  v.  Van  De  Vanter,  12  Wash.  377, 
41  Pac.  60,  50  Am.  St.  Rep.  900,  29  L.R.A. 
670,  the  court  said  that  the  fact  that  the 
election  officers  failed  to  have  booths  erected 
which  complied  with  the  law  was  an  irregu- 
larity which  would  not  vitiate  the  election. 
In  Skain  v.  Mil  ward,  138  Ky.  200,  127  S.  W, 
773,  it  appeared  that  at  an  election,  in  the 
precincts  where  a  heavy  vote  was  registered, 
the  sheriff  put  in  but  three  booths  and  not 
one  booth  for  each  100  voters  as  shown  by 
the  registration.  Reversing  the  judgment  of 
the  circuit  court,  rdjudging  that  there  had 
been  no  election  for  this  and  other  irregu- 
larities the  court  said:  ''Section  1467,  Ky. 
St.  regulating  the  number  of  booths,  is  id 
these  words:  'The  number  of  such  booths 
shall  not  be  less  than  one  to  every  one  hun- 
dred voters,  and  one  for  every  fraction  of  one 
hundred  voters  exceeding  fifty  who  voted  at 
the  last  preceding  election  in  such  precinct.* 
It  will  be  observed  that  this  section  also  fixes 
the  number  of  booths,  not  according  to  the 
number  of  voters  in  the  district,  but  accord- 
ing to  the  number  'who  voted  at  the  last 
preceding  election  in  such  precinct.'  As  the 
districts  had  just  been  established,  the  sheriff 
could  only  be  guided  by  the  presumption  that 
the  county  judge  had  done  his  duty,  as  pro- 
vided in  section  1443,  and,  acting  upon  the 
presumption,  he  was  only  required  to  put  in 
three  booths  in  each  precinct.  It  might  have 
been  wiser  in  the  statute  to  require  the 
sheriff  to  be  governed  by  the  registered  vote  in 
cities  whore  registration  is  had,  but  tlie  stat- 
ute does  not  so  provide.  The  sheriff  literally 
followed  the  statute.  When  it  was  known 
what  had  been  done  no  one  applied  to  him 
to  put  in  more  booths.  Contestees  knew  then, 
as  well  as  they  know  now,  the  number  of 
registered  voters  in  each  precinct,  and  if  they 
desired  more  booths,  they  should  have  applied 
to  the  sheriff  to  put  them  in.  They  cannot 
now  be  heard  to  complain  of  the  sheriff  for 
not  thinking  of  what  they  did  not  think  of 
themselves." 

Tlie  fact  that  the  booths  have  no  curtains 
or  doors  will  not  render  the  election  void- 
Pace  v.  Reed,  138  Ky.  605,  128  S.  W.  891; 
Perry  \.  Hackney,  11  N.   1).  148,  90  K.  W. 
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483.  Thus  in  the  case  first  cited  the  court 
said :  "All  the  testimony  shows  that  the  elec- 
tion in  this  precinct  was  quiet  and  peaceable, 
and  that  the  conduct  of  the  election  ofiicers 
was  admirable,  with  the  exception  stated,  and 
t)ie  election  was  held  as  near  in  conformity 
with  the  law  as  the  circumstances  and  facili- 
ties furnished  would  permit.  The  voters  in 
that  precinct  should  not  be  deprived  of  their 
suffrage  and  the  election  officers  condemned 
for  holding  the  election  at  that  place  when 
it  was  the  only  place  furnished  them  for  hold- 
ing it.  There  is  not  the  slightest  proof  show- 
ing that  appellee  or  any  of  his  friends  had 
anything  to  do  with  furnishing  of  the  house 
or  the  booths  in  which  to  hold  the  election, 
and  he  should  not  be  made  to  suffer  on  ac- 
count of  this  error." 

It  has  been  held  that  the  placing  of  booths 
in  a  room  other  than  that  occupied  by  the 
officials  will  not  render  the  election  invalid. 
Hayes  v.  Kirkwood,  136  Cal.  396,  69  Pac.  30; 
Laird  v.  Boothe,  22  Cal.  App.  569,  135  Pac. 
703.  Thus  in  Laird  v.  Boothe,  supra,  a  vio- 
lation of  the  Political  Code  was  alleged  in 
erecting  the  voting  booth  so  as  to  be  "hidden 
from  the  view  of  those  just  outside  of  the 
guard  rail.*'  The  cottage  used  for  the  polling 
place  consisted  of  two  rooms,  one  about  14 
feet  by  20  feet,  used  by  the  board  for  its 
accommodation  and  the  other  about  6  feet  by 
10  feet.  A  door  opened  into  this  small  room 
from  the  larger  one,  and  there  was  one 
window  in  it.  A  booth  was  erected  inside  of 
the  small  room,  with  three  sides  to  it,  but 
having  no  covering  across  its  front.  It  was 
held  that  the  irregularity  was  not  sufficient 
to  invalidate  the  election.  The  court  said: 
"It  was  an  irregularity,  not  to  be  commended, 
to  place  the  voting  booth  in  a  separate  room 
which  when  the  door  was  closed  shut  off  the 
view  of  the  booth  from  both  the  by-standers 
and  the  officers.  But  it  appeared  that  only 
one  voter  was  allowed  to  enter  this  room  at 
the  same  time  and  this  voter  was  shielded 
from  interference  or  view  from  the  outside 
and  generally  the  door  was  open  allowing  full 
view  of  the  booth." 

In  Choisser  v.  York,  211  111.  56,  71  N.  E. 
940,  it  was  held  that  ballots  marked  in  a 
room  adjoining  tlie  room  in  which  the  elec- 
tion was  held  and  used  as  a  booth  were  in- 
valid. Quoting  the  statute  requiring  voting 
booths  the  court  said:  "This  provision  of  the 
statute  is  an  important  one,  and  should  not 
be  disregarded.  It  has  been  held  that  a  fail- 
ure of  election  officers  to  erect  booths  in  com- 
pliance with  the  law  was  an  irregularity 
which  would  not  vitiate  the  election.  .  .  . 
We  are  of  the  opinion,  however,  this  statute 
is  so  far  mandatory  that  it  must  substantially 
be  complied  with.  To  permit  a  room  adjoin- 
ing the  room  in  which  the  election  is  held  to 
be  used  as  a  booth  would  opan  wide  the  door 


for  fraud  by  permitting  unauthorized  persons 
to  have  access  to  the  voter,  and  it  would  sub- 
stantially destroy  the  seclusion  of  the  citizen 
while  preparing  his  ballot — at  least  such 
might  be  the  result."  Compare  Patton  v. 
Watkins,  131  Ala.  387,  31  So.  93,  90  Am.  St. 
Rep.  43. 

In  Laird  v.  Boothe,  22  Cal.  App.  569,  135 
Pac.  703,  wherein  it  appeared  that  the  officers 
of  the  election  failed  to  provide  a  guard  or 
railing  to  prevent  the  public  from  mingling 
with  the  election  officers,  it  was  held  that  it 
would  be  unjust  to  the  voters  of  the  precinct 
to  disregard  their  votes  wholly  because  of  the 
irregularity.  The  court  said :  "The  failure  to 
erect  a  guard  rail  or  a  substitute  for  it  in 
the  forenoon  and  allowing  voters  to  enter 
the  room  in  which  the  officers  sat  is,  we 
think,  explained  in  a  way  to  relieve  the 
officers  from  culpability,  and  the  evidence 
is  undisputed  that  the  proper  conduct  of 
the  election  was  not  in  any  wise  interfered 
with.  Some  degree  of  liberality  of  construc- 
tion should  be  given  the  statute  in  dealing 
with  these  small  precincts  in  counties  where 
it  is  not  always  practicable  to  conveniently 
arrange  the  voting  places  in  strict  con- 
formity with  the  statute."  Compare  Detroit 
V.  Rush,  82  Mich.  632,  46  N.  W,  951,  10 
L.R.A.   171. 

In  Perry  v.  Hackney,  11  N.  D.  148,  90  N. 
W.  483,  the  sole  contention  of  the  contestant 
was  that  votes  cast  in  a  precinct  were  void, 
because  of  the  failure  of  the  election  officers 
to  comply  with  some  of  the  provisions  of  the 
code,  among  which  was  a  requirement  that 
the  guard  rail  must  be  more  than  ten  feet 
from  the  ballot  boxes  and  booths.  It  was 
held  that  the  violation  did  not  defeat  the 
spirit  of  the  law  as  to  having  a  secret  ballot. 
The  court  said:  "The  derelictions  in  question 
were  free  from  fraudulent  design,  and  were 
without  effect  upon  the  merits  of  the  election. 
No  illegal  votes  were  cast,  and  there  is  no 
pretense  that  the  voters  did  not  vote  their 
convictions  with  the  same  freedom  that  they 
would  have  had  if  the  guard  rail  and  booths 
had  been  arranged  strictly  in  accord  with  the 
provisions  of  section  521,  supra.  Not  only 
do  the  findings  show  that  the  omissions  had 
no  effect  upon  the  state  of  the  vote,  but  they 
also  show  that  the  electors  in  Cheyenne  pre- 
cinct had  a  secret  ballot  within  the  meaning 
and  spirit  of  the  law.  It  is  true,  the  statu- 
tory mode  of  guarding  its  secrecy  was  not 
strictly  obeyed;  that  is,  the  voter  was  not 
screened  from  observation  when  marking  his 
ballot  in  the  manner  contemplated  by  the 
statute,  and  the  guard  rails  were  not  ten  feet 
from  the  ballot  boxes  and  booths.  But  these 
are  mere  means  of  securing  a  secret  ballot, 
which  is  the  end  aimed  at,  and  when  that  is 
accomplished  the  spirit  and  purpose  of  the 
law  has  been  accomplished." 
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Marriage    <—    Annulment   —    Popver    of 
Eqnity. 

Though  Code  Pub.  Civ.  Laws,  art.  62,  § 
14,  provides  tliat  circuit  courts  and  the  su- 
perior court  of  Baltimore  city  upon  petition, 
and  the  circuit  courts  and  t|ie  criminal  court 
of  Baltimore  on  indictment,  may  inquire  into 
the  validity  of  any  marriage  and  declare  any 
marriage  contrary  to  that  article,  or  any 
second  marriage,  the  first  subsisting,  null 
and  void,  the  authority  of  courts  of  equity  to 
determine  the  validity  of  a  marriage  charged 
to  have  been  procured  by  abduction,  terror, 
fraud,  or  duress,  rests  upon  their  general 
jurisdiction  to  set  aside  contracts  affected  by 
fraud,  etc. 

Same. 

The  jurisdiction  of  equity  to  set  aside  a 
marriage  for  fraud,  duress,  etc.,  should  be 
exercised  with  extreme  caution,  and  only  on 
clear,  distinct,  and  satisfactory  evidence. 

Gronnds    for    Annulment   —   Duress   — 
Marriage  to  Escape  Prosecution. 

Where  a  man  marries  to  escape  arrest  or 
imprisonment  for  seduction  or  bastardy  he 
cannot  avoid  the  marriage  on  the  ground  of 
duress,  nor  is  a  marriage  induced  by  threats 
of  lawful  prosecution,  arrest,  or  imprison- 
ment, to  redress  or  punish  a  wrong,  open  to 
impeachment  on  that  ground. 

[See  20  Ann.  Cas.   1375,   14  Id.  869.] 

Evlclenoe  of  Duress  Insuffloient. 

In  a  husband's  action  to  annul  a  marriage, 
evidence  held  insufficient  to  show  duress  on 
the  part  of  the  wife's  father,  justifying  the 
annulment  of  the  marriage. 

Intent  Not   to   Perform  Marital   Obli- 
gations. 

The  statement  of  a  man  at  the  time  of  his 
marriage  that  he  would  not  live  with  the  wo- 
man does  not  render  the  marriage  void. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Worcester 
county:     Jones,  Judge. 

Action  to  annul  marriage.  Walter  T.  Wim« 
brough,  plaintiff,  and  Susie  May  Wimbrough, 
defendant.  Judgment  for  defendant.  Plain- 
tiff appeals.  The  facts  are  stated  in  the  opin- 
ion.    Affirmed. 

Oeo.  M.  Upshur  and  Franklin  Upshur  for 
appellant. 

Wm.  F.  Johnson  for  appellee. 

[620]  Thomas,  J. — ^The  bill  in  this  case 
was  filed  in  the  Circuit  Court  for  Worcester 


County  on  the  11th  of  October,  1913,  by  Wal- 
ter T.  Wimbrough,  of  that  county,  the  ap 
pellant,  to  annul  a  marriage  between  him 
and  the  appellee  on  the  ground  that  it  was 
the  result  of  duress  ^'practiced  upon  him" 
by  the  father  of  the  appellee. 

It  alleges  that  on  the  19th  of  March,  1913, 
''an  alleged  marriage  took  place  in  the  town 
of  Berlin,  in  Worcester  County,'*  between  the 
plaintiff  and  defendant;  that  the  plaintiff 
"was  compelled  to  go  through  a  marriage 
ceremony  with  the  defendant  only  because  of 
duress  practiced  upon  him  by  John  T.  Adkina, 
the  father  of  the  defendant,  and  because  of 
fear  of  instant  death  or  grievous  bodily  harm 
at  the  hands  of  the  said  Adkins  by  reason  of 
threats  then  and  there  made  by'*  him 
"against"  the  plaintiff  if  he  ^'should  refuse 
to  go  through  the  marriage  ceremony  witK 
the  defendant;"  that  he  left  the  defendant 
at  her  father's  house  immediately  after  the 
ceremony,  which  took  place  there,  "and  has 
not  since  lived,"  cohabited  with,  seen  or 
communicated  with  her  in  any  way,  and  that 
the  marriage  was  procured  as  aforesaid  with- 
out his  consent,  "and  under  his  protest,  ut- 
tered at  the  time  of  the  performance  of  the 
ceremony  in  the  presence  and  hearing  of  the 
defendant,"  her  parents,  "and  the  minister 
of  the  Gospel  who  performed  the  ceremony." 

The  answer  of  the  defendant  admits  that 
the  plaintiff  left  her  at  her  father*3  house 
immediately  after  the  marriage,  [621]  and 
that  he  has  not  lived  or  cohabited  with  her  or 
seen  her  since ;  but  it  denies  that  he  never  con- 
sented to  the  marriage,  or  that  he  was  com- 
pelled to  go  through  the  marriage  ceremony  by 
duress  practiced  upon  him  by  her  father,  or 
because  of  fear  of  death  or  bodily  harm  at  the 
hands  of  her  father,  or  that  the  marriage  was 
procured  by  fraud,  force  or  duress,  and  aver^i 
that  the  marriage  license  was  procured  by 
the  plaintiff;  that  the  minister  who  performed 
the  ceremony  was  secured  by  him,  and  that 
''he  expressed  not  only  his  willingness  but  a 
desire  to  marry  the  defendant,  only  at  the 
last  moment  asking  that  the  ceremony  be 
deferred  for  a  day,  which  the  defendant  then 
declined  to  do."  The  answer  further  alleges 
"that  since  said  marriage  a  child  has  been 
born,  the  offspring  of  the  plaintiff:'*  that 
since  the  birth  of  the  child  on  the  Mh  of  July. 
1913,  the  plaintiff  has  contributed  "nothing 
to  its  support,"  or  "towards  the  maintenance 
of  defendant"  since  the  marriage  beyond  the 
sum  of  sixteen  dollars  paid  her  shortly  there- 
after. 

Chancellor  Bland  says  in  Fornshill  v.  .Mur- 
ray, 1  Bland  (Md.)  479,  18  Am.  Dec.  344, 
that,  "Marriage  has  been  considei-ed  among 
all  nations  as  the  most  important  contract 
into  which  individuals  can  enter,  as  the 
parent  not  the  child  of  civil  society,"  and  a 
reference  to  some  of  the  authorities  bearing 
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upon  the  important  and  delicate  questions 
involved,  will  greatly  aid  us  in  the  examina- 
tion of  the  evidence  in  the  case. 

While  section  14  of  Article  16  of  the  Code 
of  1912  provides  that  the  Circuit  Courts  of 
the  counties  and  the  Superior  Court  of  Bal- 
timore City,  upon  petition  of  either  of  the 
parties,  and  the  Circuit  Courts  of  the  coun- 
ties and  the  Criminal  Court  of  Baltimore,  on 
indictment,  may  inquire  into,  hear  and  deter- 
mine the  validity  of  any  marriage,  "and  may 
declare  any  marriage  contrary  to  the  table 
of  this  article,  or  any  second  marriage,  the 
first  subsisting,  null  and  void,"  the  authority 
of  courts  of  equity  in  this  State  to  determine 
the  validity  of  a  marriage  charged  to  have 
been  procured  by  abduction,  terror,  fraud  or 
duress,  rests  upon  their  general  [622]  juris- 
diction to  set  aside  contracts  affected  by 
fraud,  etc.  Fornshill  v.  Murray,  supra; 
T^  Brun  v.  Le  Brun,  65  Md.  496;  Ridgely  v. 
Ridgcly,  79  Md.  298,  29  Atl.  597,  26  L.R.A. 
800. 

Tlie  caution,  however,  with  which  courts 
exercise  this  jurisdiction  is  clearly  and  forci- 
bly statcMi  in  Le  Brun  v.  Le  Brun,  supra, 
where  Judge  Miller  says:  "But  while  the 
courts  are  thus  clothed  with  jurisdiction, 
the  peculiar  nature  of  the  subject  to  be  dealt 
with,  requires  that  the  power  should  be  exer- 
cised with  extreme  caution,  and  only  where 
the  allegations  of  the  bill  are  sustained  by 
clear,  distinct  and  satisfactory  evidence.  This 
position  is  sustained  by  an  unbroken  current 
of  authority.  Marriage  has  been  considered, 
among  all  civilized  nations,  as  the  most  im- 
])ortant  contract  into  which  individiials  can 
enter,  as  the  parentf  not  the  child,  of  civil 
society.  The  great  basis  of  human  society 
throughout  the  civilized  world  is  founded  on 
marriages  and  legitimate  offspring;  and  where 
an  existing  marriage  is  proved,  it  is  not  to  be 
exposed  to  the  danger  of  being  set  aside  by 
any  species  of  collusion,  or  by  the  mere  decla- 
rations of  either  of  the  parties,  and  should 
only  be  brought  into  question  upon  the  most 
undisputed  proofs."  After  referring  to  the 
presumptions  in  favor  of  the  validity  of  a 
marriage  where  there  is  issue,  or  where  it  is 
assailed  upon  the  ground  that  a  former  mar- 
riage of  the  woman  is  still  subsisting,  he  says 
further:  "We  cannot,  therefore,  pass  a  de- 
cree in  this  case  which  will  bastardize  the 
issue  and  impute  crime  to  the  woman,  unless 
the  fact  that  her  former  husband  was  alive, 
at  tlie  date  of  her  second  marriage,  is  clearly 
established  by  such  proof  as  all  of  the  au- 
thorities upon  the  soundest  of  reasons  in- 
dicate and  require."  In  the  case  of  Seyer  v. 
Sever,  37  X.  J.  Eq.  210,  the  V ice-Chancellor 
said:  "And  as  to  this  branch  of  the  case,  it 
mav  be  said  that  when  the  Court  is  satisfied 
that  ante-nuptial  incontinence  has  taken 
place,  the  charge  of  threat  or  menace  unlaw- 
ful, or  fraud  or  duress,  must  be  most  fully 


and  satisfactorily  established  before  the  Court 
will  annul  the  marriage."  In  Rooney  v.  Roon- 
ey,  64  [623]  N.  J.  Eq.  231,  34  Atl.  (^82,  the 
Chancellor  said:  "It  is  hardly  n3cessary  to 
cite  authority  for  the  position  that  a  com- 
plainant who  comes  into  court  under  the 
circumstances  above  stated,  and  asks  a  decree 
of  nullity,  the  result  of  which  is  to  declare 
one  whom  he  has  sworn  to  love  and  cherish 
as  a  wife  to  be  no  more  than  a  concubine,  and 
her  offspring,  the  fruit  of  the  unlawful  com- 
munion (born  pending  the  suit),  a  bastard, 
must  prove  his  case  with  the  utmost  strict- 
ness. The  same  rule  applies  in  such  a  case 
as  on  an  indictment  for  bigamy.  The  Court 
in  such  cases  is  bound  to  act  as  the  guardian 
of  the  helpless  infant,  and  watch  his  rights 
and  interests  with  jealous  care;"  and  it  is 
said  in  26  Cyc.  913:  "The  burden  is  on  the 
plaintiff  to  sustain  his  material  allegations, 
and  in  view  of  the  peculiar  nature  of  the 
contract  of  marriage  and  the  grave  conse- 
quences of  dissolving  it,  the  courts  will  not 
grant  a  decree  except  upon  the  production  of 
clear,  satisfactory  and  convincing  evidence. 
.  .  .  According  to  the  generally  accepted 
rule,  such  a  decree  will  not  be  given  on  the 
mere  admissions  or  confessions  of  the  par- 
ties alone  without  satisfactory  extraneous 
evidence,  or  upon  the  uncorroborated  testi- 
mony of  plaintiff." 

In  Todd  v.  Todd,  149  Pa.  St.  60,  24  Atl. 
128,  17  L.R.A.  320,  where  the  statute  of  Penn- 
sylvania authorized  a  divorce  where  the  mar- 
riage was  procured  by  fraud,  force  or  coer- 
cion, the  Court  said:  "It  is  not  alleged  that 
there  was  any  force  used  to  compel  the  mar- 
riage, and,  in  order  to  justify  a  divorce,  under 
the  statute,  upon  the  ground  of  threats,  they 
must  be  such  threats,  gainst  the  life  or  to  do 
bodily  harm  as  would  overpower  the  judg- 
ment and  coerce  the  will.  There  must  be  such 
a  mental  condition  as  a  result  of  the  threats 
that  the  libelant  did  not  and  could  not  in 
reality  consent  to  the  marriage,"  and  it  is 
said  in  14  Cyc.  696,  "A  divorce  will  not  be 
decreed  on  the  ground  of  duress  unless  it  ap- 
pears that  the  marriage  was  contracted  under 
force  or  threat  of  bodily  harm."  Where  a 
man  marries  to  escape  arrest  or  imprisonment 
for  seduction  or  bastardy  he  cannot  avoid  the 
marriage  [624]  on  the  ground  of  duress,  nor 
is  a  marriage  induced  by  threats  of  lawful 
prosecution,  arrest  or  imprisonment,  to  re- 
dress or  punish  a  wrong  open  to  impeachment 
on  that  ground.  1  Bishop  on  M.  &  D.  sec. 
543;  26  Cyc.  906;  Sickles  v.  Carson,  26  X.  J 
Eq.  440;  Todd  v.  Todd,  supra;  Collins  v.  Ryan, 
49  La.  Ann.  1710,  2  So.  920.  43  L.R.A.  814, 
and  note;  Ingle  v.  Ingle  (N.  J.)  38  Atl. 
953;  Frost  v.  Frost,  42  N.  J.  Eq.  55,  6  Atl. 
282;   Scott  V.  Shufeldt,  5  Paige   (N.  Y.)    43. 

Tlie  plaintiff  testified  that  he  had  several 
talks  with   Mr.   Adkins   about  marrying  de 
fendant;    that   on   Monday   previous    to   the 
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marriage,   which    took    place    on    Wednesday 
evening,   Mr.   Adkins   and  his   wife  came   to 
his  father's  sh(^  and  told  the  plaintiff  in  the 
presence  of  his  father  and  his  brother  that  he 
had  to  marry  the  defendant  "else  he  would 
die  by  me;"  tliat  "it  wasn't  need  for  me  to 
try  to  get  away,"  for  if  he  did  "they  would 
put  an  officer  on  my  track;"  that  he  went 
around  to  Mr.  Adkin's  house  that  night  and 
they    arranged    for    Mr.    Adkins    to   get    the 
license  the  next  day  and  for  the  marriage  to 
take  place  at  seven  o'clock  Wednesday  even- 
ing;   that    the  threat  Mr.   Adkins   made   on 
Monday  referred  to  was  the  only  threat  he 
made  before  the  evening  of  the  marriage;  that 
he  also  went  to  see  the  defendant  Tuesday 
evening  before  the  marriage.  That  on  Wednes- 
day evening  at  the  time  appointed  for  the  mar- 
riage he  went  to  the  defendant's  house,  and 
when  he  knocked  on  the  door  Mr.  Adkins  came 
to  the  door,  and  tliat  he  then  told  him  that 
he  could  not  decide  until  the  following  evening 
whether  or  not  he  would  marry  the  defendant ; 
that  Mr.  Adkins  called  his  wife  to  the  door 
ahd  told  her  what  the  plaintiff  had  said,  and 
that  they  invited  him  in  the  house;  that  Mr. 
Van  Dyke,  the  minister,  and  the  defendant 
were  there;  that  as  soon  as  they  got  inside 
of  the  house  Mr.  Adkins  flew  into  a  rage  and 
told  Mr.  Van  Dyke  that  he  had  refused  to 
marry  the  defendant,  and  said  I  would  "have 
to  marry  her"  before  I  went  out  of  the  house ; 
that  he,  plaintiff,  then  said  that  if  he  had  to 
marrv  her  he  would  do  it,  but  that  would 
not  live  with  her  or  support  her  unless  he 
had  to  do  it;  that  Mr.  Van  Dyke  did  [625] 
not  want  to  perform  the  ceremony  under  those 
conditions,  but  that  Mr.  Adkins  insisted,  and 
that  thev  were  married  and  that  he  left  the 
house  immediately  afterwards;    that  he  did 
not  want  to  marry  the  defendant  and  did  it  to 
save  his  life;    that  as  soon   as  he  told  Mr. 
Adkins  that  night  that  he   would  not  then 
marry  his  daughter  he  rushed  into  another 
room  in  a  flt  of  passion  and  got  some  kind 
of  weapon;  that  his  wife  and  daughter  tried 
to  stop  him,  and  said  "don't  do  that  Tom," 
but  he  got  the  weapon  and  when  he  came  back 
he  said  to  the  plaintiff  "you  will  marry  this 
girl  before  you  leave  the  house;"  that  he  had 
his  right  hand  in  his  coat  pocket  so  that  he 
could   shoot    right   through   the   pocket,   and 
that  he,  plaintiff,  thought  he  had  a  pistol  and 
thought  he  would  kill  him,  as  he  was  defense- 
less and  had  no  means  of  escape.     Mr.  Wim- 
brongh,  the  father  of  the  plaintiff,  testified 
that  on  Sunday  previous  to  the  marriage  he 
went  to  see  Mr.  Adkins;  that  they  "talked  on 
some  matters"  in  regard  to  the  plaintiff  and 
defendant,  and  that  Mr.  Adkins  said  he  could 
not  give  him  any  answer  until  he  talked  with 
his  wife,  and  that  he  would  be  around  to  his 
shop  to  see  him  Monday  afternoon;  that  he 
and  his  wife  came  to  the  ahop  and  said  in  the 


presence  of  the  plaintiff  that  "he  wouldn't 
make  any  compromise  of  any  kind"  and  that 
the  plaintiff  "had  his  daughter  to  marry;" 
that  if  he  did  not  want  to  live  with  her  he 
did  not  have  to  do  so  or  support  her,  and  said 
to  the  plaintiff,  "you  needn't  think  you  will 
run  off  for  I  will  die  by  you,"  that  he  would 
"put  an  officer  on  him." 

Mr.  Van  Dyke  states  that  the  first  he  knew 
of  the  matter  was  when  the  plaintiff  spoke  to 
him  as  he  was  passing  the  shop  and  told  him 
of    the    trouble;    that   the   plaintiff   said    he 
"guessed  he  would  have  to  marry  the  girl," 
and  asked  him  if  he  would  go  around  to  Mr. 
Adkins'  house  Wedoesday  night,  and  that  he 
agi'eed  to  do  so ;  that  on  Wednesday  afternoon 
Mr.  Adkins  brought  him  the  license  and  asked 
him  if  he  was  coming  around  and  that  he  said 
yes;  that  he  went  to  the  house  at  the  hour 
appointed,  and  that  after  a  while  the  plain 
tiff  .came,   and   after   some  conversation  be- 
tween Mr.  [626]  Adkins  and  the  plaintiff  on 
the  porch,  they  came  into  the  house  and  Mr. 
Adkins  announced  that  the  plaintiff  was  un- 
willing to  marry  the  defendant  that  night; 
and  that  when   Mrs.   Adkins  asked  why.  he 
said    the    plaintiff    wanted    more    time,    that 
Mr.  Adkins  said  that  he  would  "do  it  to-night 
or  not  at  all,  the  next  move  is  mine:"  that 
after   some   further   discussion    about   it  the 
plaintiff  said  he  would  not  unless  he  had  to, 
and  would  not  live  with  her  or  support  her: 
that  Mr.  Adkins  replied  that  it  did  not  make 
any  difference  whetlier  he  lived  with  her  or 
supported  her ;  that  he  had  kept  her  ever  since 
she  was  a  baby  and  could  still  do  so;  that  he. 
Mr.  Van  Dyke,  said  that  he  could  not  marry 
them    under    those    conditions,    and    advised 
them  to  take  more  time  to  consider  the  mat- 
ter or  to  go  to  a  magistrate  and  have  a  civil 
marriage;  that  Mr.  Adkins  insisted  that  the 
ceremony    be    performed;    that    the    plaintiff 
said  "if  he  had  to  do  the  thing  he  could  do  it 
but  only    under   those   conditions;    that   he, 
witness,  asked  Mr.  Adkins  if  he  was  willing 
to    have    his    daughter    marry    under    tho^sr 
conditions  and  he  said  he  was;  that  he  asked 
tlie   defendant   if   she   was   willing   to   enter 
into  such  an  agreement  and  she  said  she  was: 
and   that   he   then    married   them.      He   was 
asked  if  he  had  heard  the  testimony  of  the 
plaintiff  in  reference  to  Mr.  Adkins  nishins 
into  another  room  for   a  weapon,  etc.,  and 
what  he  saw  and  how  it  appeared  to  him,  and 
he   replied   that   Mr.    Adkins   did   leave  the 
room  and  go  into  another  room,  followed  in  a 
few  minutes  by  his  wife  and  daughter,  but 
that  he  did  not  know  what  they  went  for: 
that  he  did  not  remember  seeing  anything  in 
his  hand;  that  Mr.  Adkins  made  no  threats 
of  bodily  harm  in  his  presence,  and  that  the 
worst  thing,  as  he  sees  it,  in  the  proceedings 
was  his  statement  that  "you  will  do  it  to-night 
or  not  at  all,  the  next  move  is  mine;"  that 
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the  plaintiff  is  a  member  of  his  church  and 
that  he  left  the  house  with  him  immediately 
after  the  ceremony. 

The  testimony  of  Mr.  Adkins,  Mrs.  Adkins, 
and  the  defendant,  which  is  very  full  and  ex- 
plicit, is  to  the  eiTect  that  the  plaintiff  is 
the  father  of  the  defendant's  child;  that  he 
£627]  promised  to  marry  her,  and  that  when 
he  came  to  the  house  on  the  evening  of  tlie 
marriage  the  only  reason  he  assigned  for 
wanting  the  marriage  postponed  for  a  day  was 
that  he  had  gotten  some  information  from 
certain  persons  and  wanted  to  see  some  others 
about  it,  but  he  would  not  tell  them  what  it 
was.  They  deny  most  positiirely  that  Mr. 
Adkins  on  the  evening  of  the  marriage  went 
into  another  room  and  got  a  "weapon,"  or 
that  he  made  any  threats  whatever  of  bodily 
harm  to  the  plaintiff.  Mr.  Adkins  states  that 
he  insisted  upon  the  marriage  because  the 
plaintiff  was  responsible  for  the  condition  of 
his  daughter,  and  what  he  meant  when,  he 
told  the  plaintiff  that  he  would  "have  to" 
marry  her  was  that  he  was  the  one  who  had 
seduced  her;  that  after  he  saw  the  plaintiff 
and  his  father  at  the  latter's  shop  on  Monday 
the  plaintiff  came  to  his  house  that  night; 
that  the  next  morning  the  plaintiff  asked  him 
to  get  the  licence  as  the  defendant  was  not  of 
age  and  he  could  not  get  it;  that  the  plaintiff 
was  also  at  his  house  Tuesday  night;  that 
when  he  came  Wednesday  night  he  said  that 
he  had  been  talking  to  some  parties  and  that 
be  could  not  marry  the  defendant  that  night; 
that  he  asked  the  plaintiff  who  he  had  been 
talking  to  but  he  would  not  tell,  and  that 
he  then  said  to  him  that  he  could  marry  her 
then  as  wi-11  as  any  other  time.  Horace 
Shocklev  testified  that  he  was  at  Mr.  Ad- 
kins'  house  on  Tuesday  evening  before  the 
marriage  and  that  the  plaintiff  was  there; 
tliat  he  had  knoA\n  the  plaintiff  for  a  long 
time  and  that  they  had  always  been  great 
friends;  that  while  at  Mr.  Adkins'  house 
Tuesday  night  the  contemplated  marriage  was 
discussed,  and  that  afterwards  he  and  the 
plaintiff  went  out  on  the  porch  and  had  a  talk 
in  which  the  plaintiff  told  him  he  guessed  he 
had  got  the  defendant  in  trouble  and  guess 
he  had  to  marry  her,  that  he  did  not  see  any 
other  wav." 

The  plaintiff  was  called  in  rebuttal  to  state 
what  he  referred  to  when  he  told  Mr.  Adkins 
Wednesday  night  that  he  had  heard  something 
and  did  not  want  to  marry  the  defendant  that 
night,  and  he  stated  what  he  had  heard.  The 
matters  related  by  him  were  positively  denied 
by  the  defendant,  [628]  are  in  conflict  with 
the  testimony  of  her  father  and  mother  and 
are  not  supported  by  the  testimony  of  either 
the  plaintiff's  informant  or  any  of  the  parties 
referred  to  in  the  information  he  received. 

This  evidence,  when  carefully  considered  in 
the  light  of  the  authorities  we  have  cited,  is 
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hardly  sufficient  to  justify  an  annulment  of 
the  marriage  on  the  ground  of  duress,  llie 
only  threat  shown  by  the  evidence  indicating 
any  intention  on  the  part  of  the  defendant's 
lather  to  inflict  bodily  injury,  or  to  justify 
a  fear  of  bodily  harm  to  the  plaintiff  is  the 
statement  of  the  plaintiff  himself  that  Mr. 
Adkins  secured  a  "weapon"  which  he  held  in 
his  pocket  in  such  a  position  that  he  could 
shoot  him  through  his  pocket.  This  state- 
ment is  not  supported  by  the  testimony  of 
any  of  those  present,  and  is  not  only  posi- 
tively denied  by  Mr.  Adkins,  Mrs.  Adkins  and 
tlie  defendant,  but  Mr.  Van  Dyke,  the  plain- 
tiff's witness,  says  that  "Mr.  Adkins  made  no 
threats  of  bodily  harm  in  his  presence,"  and 
that,  as  he  regarded  it,  the  worst  thing  in  the 
whole  proceeding  was  his  statement;  "you 
will  do  it  to-night  or  not  at  all,  the  next 
move  is  mine."  Nothing  occurred  to  indicate 
that  the  *'next  move"  referred  to  was  a  threat 
of  bodily  injury.  If  there  had  been,  Mr.  Van 
Dyke  would  certainly  have  observed  it,  and 
could  not  have  testified  that  Mr.  Adkins  made 
no  such  threat.  Tlie  statements  of  Mr.  Ad- 
kins that  if  he  attempted  to  run  away  he 
would  "put  an  officer  on  his  track,"  and  that 
he  "would  die  by"  him,  testified  to  by  the 
plaintiff's  father,  or  the  statement  that  the 
"next  move"  would  be  his,  without  something 
more  to  show  a  purpose  to  inflict  bodily  harm 
or  injury,  would  not  justify  that  construction, 
and  there  is  not  a  particle  of  evidence  in  the 
case,  except  the  statement  of  the  plaintiff, 
that  he  so  construed  them.  They  may  have 
expressed  a  purpose  to  institute  such  proceed- 
ings against  the  plaintiff  as  the  law  and  facts 
justified,  and  from  all  the  evidence  in  the 
case  the  plaintiff  must  have  so  interpreted 
them,  for  notwithstanding  his  repeated  inter- 
views with  Mr.  Adkins  in  reference  to  marry- 
ing the  defendant,  he  went  to  see  her  Monday 
night  [629]  and  Tuesday  night,  and  to  his 
house  on  the  evening  of  the  marriage  with 
apparently  no  tluiught  of  any  danger  to  him- 
self, and  certainly  without  preparation  to 
repel  an  attempt  to  inflict  bodily  injury.  His 
conduct  throughout,  as  disclosed  by  all  the 
evidence,  which  we  need  not  refer  to  at  great- 
er length,  is  entirely  inconsistent  with  the 
claim  he  now  makes,  and  if  he  married  the 
defendant  in  obedience  to  an  impelling  sense 
of  justice  to  her,  or  for  the  purpose  of  es 
caping  the  penalties  of  such  redress  as  she 
or  her  father  were  lawfullv  entitled  to  a 
Court  of  Equity  will  not  aid  him  to  annul 
his  obl5c^'^t>on  and  cast  a  stigma  upon  his  off- 
spring. 

The  statement  of  the  plaintiff  that  he  would 
not  live  with  defendant  cannot  render  the 
marriage  void.  In  Brooke  v.  Brooke,  60  Md. 
524,  the  Court  said  in  reference  to  a  similar 
statement  alleged  to  have  been  made  by  the 
husband:  "As  to  the  proposition  of  law  con- 
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tended  for  by  the  appellants,  that,  asRuming 
Henry  Brooke  to  have  been  the  real  party 
to  the  ceremony  of  marriage,  his  having  re- 
marked to  the  complainant  just  previous  to 
its  performance,  *I  will  marry  you,  but  under- 
stand I  will  never  live  with  you,*  rendered  the 
marriage  ceremony  an  idle  form  without  bind- 
ing force,  while  we  would  remark  we  can  give 
no  countenance  to  the  idea  tliat  the  solemn 
rights  of  marriage  which  it  is  the  policy  of 
the  law  and  good  morals  to  uphold,  can  be 
thus  converted  into  a  delusion  and  a  fraud, 
there  is  in  this  case  no  foundation  even  to 
contend  for  the  doctrine  set  up,  as  the  evi- 
dence shows  the  facts  do  not  exist  to  which 
it  could  be  applicable.  Even  if  Brooke  made 
that  declaration  with  the  intention  at  the 
time  of  not  treating  the  complainant  as  his 
wife,  he  nevertheless  proceeded  to  take  the 
vows  that  declared  them  man  and  wife.*' 
Decree  affirmed,  with  costs  to  the  appellee. 


NOTE. 

The  reported  case  holds  that  the  fact  that 
a  man  contracts  a  marriage  with  the  declared 
intention  not  to  assume  or  continue  the  mari- 
tal relation  is  not  ground  for  an  anulment  of 
the  marriage  at  his  iustanec.  While  in  sev- 
eral instances  a  marriage  has  been  set  aside 
on  similar  facts,  the  cases  so  holding  were 
actions  brought  by  the  wife  and  proceeded  on 
the  theory  that  the  husband's  lack  of  good 
faith  in  contracting  the  marriage  operated  as 
a  fraud  on  her.  The  cases  are  reviewed  in  the 
note  to  Johnson  v.  Johnson,  Ann.  Caa.  1915A 
829. 
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Elevators  —  Owner  as  Carrier  of  Pas* 
sengers. 

The  owner  of  an  elevator  in  an  office  build- 
ing is,  to  all  intents  and  purposes,  a  common 
carrier,  and  his  liability  to  those  rightfully 
using  it  is  that  of  common  carrier  to  pas- 
senjrers. 

[See    Ann.    Cas.    1914B    373.] 

Carriers    of    Passengers    —    Degree    of 
Care  Bequired. 

To  provide  for  the  safety  of  passengers,  a 
carrier  must  exercise  the  highest  degree  of 


care  reasonably  to  be  expected  from  human 
vigilance  and  foresight,  in  view  of  the  char- 
acter of  the  conveyance  adopted,  and  con- 
sistent with  the  practical  operation  of  the 
business. 

[See  4  R.  C.  L.  tit.  Carriers  p.  1144  et. 
seq.] 

Same. 

A  carrier  must  use  every  precaution  for  the 
safety  of  its  passengers  that  human  skill  and 
foresight  could  suggest;  and,  if  there  are 
known  and  satisfactory  tests  by  which  latent 
defects  may  be  discerned  in  those  appliances 
on  the  soundness  and  strength  of  which  safety 
of  passengers  depends,  they  must  be  used. 

Presumption  of  Negligence  from  Acci- 
dent. 

Proof  of  injury,  without  contributory  neg- 
ligence, to  a  passenger  in  an  elevator,  from 
its  fall  due  to  a  defective  bolt,  raises  a  pre- 
sumption of  negligence  of  the  carrier,  requir- 
ing it  to  show  that  all  required  precautions  to 
safeguard  passengers  had  been  taken. 

I«atent  Defect  — •  Possibility  of  IHscor- 
ery  —  Evidence. 

Evidence,  in  a  passenger's  action  for  injury 
from  fall  of  an  elevator,  held  sufficient  for  a 
finding  that  application  of  a  known  test  for 
tensile  strength  would  have  disclosed  a  latent 
defect  in  a  bolt,  breaking  of  which  causc^l 
the  accident. 

Appliance  Purchased  from  Mannfac- 
tnrer  -*  Liability  of  Carrier. 

A  carrier,  the  owner  of  an  elevator  in  an 
office  building,  is  responsible  to  a  passenger, 
injured  by  fall  of  the  elevator  because  of  a 
latent  defect,  for  negligence  of  the  manufac- 
turer in  not  making  a  proper  test  therefor, 
which  would  have  disclosed  it. 

[See  note  at  end  of  this  case.] 

Same. 

That  an  elevator  in  an  office. building  had 
been  in  use  20  years  before  it  broke,  iniuring 
a  passenger,  throught  a  latent  defect  i?Ai8ting 
when  it  was  instolled,  does  not  affect  the 
question  of  negligence,  and  liability  of  the 
elevator  owner  therefor,  of  the  maniifacturer 
in  not  making  a  test  which  would  have  dis- 
closed it. 

[See  note  at  end  of  this  case.] 

Judges  — •  Affidavit  of  Prejudice  —  Ef- 
fect of  Giving  Effect  to  Affidavit 
Filed  Too  Late. 

Even  if  the  affidavit  of  prejudice  against 
the  judge  before  whom  a  case  is  pending  for 
trial  is  not  seasonably  filed,  any  error  in  his 
sending  it  for  trial  to  a  judge  presiding  over 
another  branch  of  the  circuit  court  for  the 
county  is  not  jurisdictional  or  prejudicial. 

Buildings  —  Liability  for  Injury  frova 
Defect  •—  Change  of  Ownership. 

Change  in  ownership  of  an  office  building, 
at  least  where  practically  nominal,  as  from 
individuals  to  a  corporation  in  which  they 
are  the  principal  stockholders,  between  the 
time  a  passenger  elevator  was  in.stalled  there- 
in and  the  time  it  broke,  cannot  affect  the 
question  of  liability  of  the  owner  at  the  time 
of  the  accident  to  a  passenger  injured,  for 
negligence  of  the  manufacturer  in  not  mak- 
ing a  proper  test  of  the  part  which  broke. 
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Appeal  from  Circuit  Court,  Milwaukee 
county:     Williams,  Judge. 

Action  for  damages.  William  Dibbert, 
plaintiff,  and  Metropolitan  Investment  Com- 
j>any,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.    Affibmed. 

[70]  On  February  28,  1012,  plaintiff,  while 
riding  as  a  passenger  in  an  elevator  in  the 
ofiice  building  of  the  defendant  in  the  city 
of  Milwaukee,  was  injured  by  the  dropping 
of  the  elevator  from  the  fourth  floor  to  the 
basement.  This  action  was  brought  to  re- 
cover damages  for  injuries  sustained.  It 
vas  a  cable- hoisted  hydraulic  passenger  ele- 
vator running  on  guides.  The  elevator  cage 
was  attached  to  the  cables  by  means  of  a 
ctraw-bolt  or  king-bolt.  The  upper  end  of 
the  draw-bolt  contained  five  eyes  or  holes. 
Through  these  holes  three  hoisting  cables 
were  fastened  on  one  side  and  two  counter- 
weight cables  on  the  other  side.  The  lower 
end  of  tile  bolt  passed  through  a  saddle  strap, 
and  a  nut  was  screwed  onto  the  thread  at 
the  lower  end  of  the  bolt  and  under  the  sad- 
dle strap.  The  nut  was  held  in  place  by  a 
cotter-pin  which  ran  through  the  bolt  below 
the  nut,  the  saddle  strap  resting  on  the  nut. 
This  strap  went  around  the  beam  on  the  top 
of  the  elevator  cage  and  in  this  manner  the 
cage  was  suspended.  The  draw-bolt  broke  off 
flush  with  the  upper  side  of  the  nut,  through 
the  threaded  portion  of  the  bolt,  and  this  is 
what  caused  the  elevator  to  drop. 

The  complaint  charged  the  defendant  with 
negligence  for  failure  to  maintain  a  reason- 
ably safe  and  suitable  elevator  for  the  car- 
riage of  passengers:  alleged  that  for  a  long 
time  prior  to  the  accident  the  elevator  was 
in  an  unsafe  and  dangerous  [71]  condition 
and  defective:  that  it  was  not  equipped  with 
a  proper  safety  device  as  required  by  the  city 
ordinance;  that  the  draw-bolt  in  question 
was. placed  in  the  elevator  at  the  time  the 
elevator  was  installed,  nearly  twenty  years 
previous  to  the  accident,  and  that  long  usage 
and  the  vibration  from  the  elevator  when  in 
operation  had  caused  the  bolt  to  become  worn 
and  defective  and  the  steel  to  become  crvstal- 
lized:  further,  that  the  bolt  was  defective  at 
the  time  it  was  put  in  place,  having  a  flaw 
l<nown  as  a  blow-hole  or  sand-hole  at  tlie 
place  where  it  broke.  The  answer  of  the  de- 
fendant denied  all  the  material  allegationa 
of  the  complaint.  The  case  was  regularly 
called  for  trial  in  branch  number  3  of  the 
circuit  court  for  Milwaukee  county,  and  bv 
order  of  the  court  it  was  sent  for  trial  to 
branch  number  2  of  said  court,  where,  over 
defendant's  objection,  it  was  tried.  The  jury 
returned  the  following  special  verdict: 

"(1)  Was  the  defendant  guilty  of  negli- 
gence in  failing  to  keep  the  south  elevator 
provided,  up   to   the   time   plaintiff  was   in- 


jured, with  a  draw-bolt  which  was  reasonably 
safe  and  sufficient  for  the  carriage  of  passen- 
gers?   A.  Yes. 

"(2)  If  you  answer  the  first  question 
'Yes,'  then  answer  this  question:  Was  such 
negligence  the  proximate  cause  of  plaintifl's 
injury?    A.  Yes. 

*'(3)  At  the  time  plaintiff  was  injured, 
was  the  safety  device  on  the  south  elevator 
in  a  reasonably  safe  condition  for  the  pur- 
pose for  which  it  was  intended?    A.  No. 

"(4)  If  you  answer  the  third  question 
*No,*  then  answer  this  question :  Was  the  de- 
fendant guilty  of  negligence  in  failing  to  keep 
such  safety  device  in  a  reasonably  safe  con- 
dition for  the  purpose  for  which  it  was  in- 
tended?   A.  No. 

"(5)  If  you  answer  the  fourth  question 
'Yes,'  then  was  such  negligence  the  proximate 
cause  of  plaintifTs  injury?     A.  — ^. 


<< 


(6)  At  the  time  plaintiff  was  injured, 
was  the  guide  post  on  the  north  side  of  the 
south  elevator  reasonably  safe  and  sufficient 
for  the  purposes  for  which  it  was  intended! 
A.  No. 

"(7)  If  you  answer  the  sixth  question 
'No,'  then  answer  this  question:  Was  the 
defendant  guilty  of  negligence  in  [72]  failing 
to  have  the  guide  post  at  the  time  of  the 
accident  in  a  reasonably  safe  and  sufficient 
condition  for  the  purposes  for  which  it  was 
intended?    A.  No. 

"(8)  If  you  answer  the  seventh  question 
'Yes,'  then  was  such  negligence  the  proximate 
cause  of  plaintifTs  injury?     A.  . 

"(9)  If  the  court  should  be  of  the  opinion 
that  the  plaintiff  is  entitled  to  recover,  at 
what  sum  do  you  assess  the  plaintiff's  dam- 
ages?   A.   Three  thousand  dollars." 

From  a  judgment  entered  in  accordance 
with  such  verdict  defendant  appeals. 

Doe  &  BoXlhorn  for  appellant. 
^^'aldcmar  C.  Wehe  and  Christian  Doer  Per 
for  respondent. 

Barnes,  J. — The  appellant  seeks  to  reverse 
the  judgment  because  there  was  no  evidence 
to  support  a  finding  thai;  M  was  negligent, 
and  because  there  was  a  mistrial  on  account 
of  other  errors  committed. 

In  deciding  the  motions  made  after  verdict 
the  trial  judge  said: 

"Without  contradiction,  it  appears  thut 
the  defendant  and  its  predecessor  acted  in 
the  utmost  good  faith  and  exercised  extraor- 
dinary prudence  in  selecting  the  elevator 
which  was  installed,  in  arranginsr  for  fre- 
quent inspections  thereof,  in  relying  upon 
the  recommendations  and  advice  of  the  in- 
spectors, and  in  promptly  complying  with 
their  recommendations." 

We  concur  in  this  statement.  We  also 
think  it  was  a  matter  of  conjecture  under 
the  entire  evidence  whether  the  defect  in  thy 


926 


CITE  THIS  VOL.  ANN.  CAS.  1»16E. 


bolt  was  such  that  it  could  have  been  dis- 
covered by  the  so-called  oil,  whiting,  or 
hammer  tests  when  the  elevator  was  in- 
stalled. We  shall  assume  that  none  of  these 
tests  would  have  discovered  the  flaw  in  the 
metal. 

Tliis  bolt  was  one  of  the  vital  parts  of  the 
elevator,  just  as  vital  as  the  cables  or  the 
beam  which  supported  it.  If  any  [73]  one 
of  these  things  gave  way,  the  elevator  would 
fall  and  injury  would  be  likely  to  follow, 
unless,  perchance,  the  safety  device  stopped 
the  descent  before  the  momentum  became  e.^- 
cessive. 

The  owner  of  an  elevator  in  an  office  build- 
ing is  to  all  intents  and  purposes  a  commtm 
currier,  and  his  liability  to  those-  rightfully 
using  the  elevator  is  that  of  common  carrier 
to  passengers,  and  of  such  a  common  carrier 
as  a  railroad  or  steamship  line.  Ferguson  v. 
Truax,  132  Wis.  478,  490,  13  Ann.  Cas.  1092, 
110  N.  W.  395,  111  N.  W.  657,  112  N.  W. 
513,  14  L.R.A.(N.S.)  350,  136  Wis.  637, 
643,  118  N.  W.  251;  Wanzer  v.  Chippewa 
Valley  Electric  R,  Co.  108  Wis.  319,  84  N. 
W.  423;  Oberndorfer  v.  Pabst,  100  WUs.  605, 
613,  76  N.  W.  338;  Treadwell  v.  Whittier, 
80  Cal.  674,  591,  592,  600,  22  Pac.  266,  13 
Am.  St.  Kep.  175,  5  L.R.A.  498;  Fox  v. 
Philadelphia,  208  Pa.  St.  127,  134,  57  Atl. 
356,  65  L.R.A.  214. 

The  duty  imposed  on  common  carriers  to 
provide  for  the  safety  of  passengers  is  to 
iixercise  the  highest  degree  of  care  reasonably 
to  be  expected  from  human  vigilance  and 
foresight  in  view  of  the  character  of  the 
conveyance  adopted  and  consistent  with  the 
practical  operation  of  the  business.  This 
rule  has  been  applied  to  both  railroad  com- 
panies and  elevator  owners.  Oberndorfer  v. 
Pabst,  supra;  Wanzer  v.  Chippewa  Valley 
Electric  R.  Co.  supra;  Ferguson  v.  Truax, 
supra;  Bremer  v.  Pleiss,  121  Wis.  61,  98 
N.  W.  945;  Ingalls  v.  Bills,  9  Mete.  (Mass.) 
1,  43  Am.  Dec.  346. 

Some  courts  state  the  rule  to  be  that  the 
slightest  neglect  against  which  human  pru- 
dence and  foresight  may  guard  and  by  which 
hurt  is  occasioned  nrnkes  the  carrier  liable. 
Meier  v.  Pennsylvania  R.  Co;  64  Pa.  St.  225, 
3  Am.  Rep.  581;  Fox  v.  Philadelphia,  208 
Pa.  St.  127,  134,  57  Atl.  356,  65  L.R.A.  214; 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  451,  456, 
26  U.  S.  (L.  ed.)  141;  Morgan  v.  Chesapeake, 
etc.  R.  Co.  127  Ky.  433,  16  Ann.  Cas.  608, 
305  S.  W.  961,  15  L.R.A.(X.S.)  790.  792; 
Taylor  v.  Grand  Trunk  R.  Co.  48  N.  H.  304, 
313,  2  Am.  Rep.  229. 

The  carrier  must  use  every  precaution  for 
the  safety  of  its  passengers  tliat  human  skill 
and  foresight  could  suggest,  and  [74]  if  there 
are  certain  known  and  satisfactory  tests  by 
which  latent  defects  may  be  discerned  in 
those    appliances    upon    the    soundness    and 


strength  of  which  the  safety  of  the  passenger 
depends,  it  is  the  duty  of  tlie  manufacturer 
to  make  such  tests.  Hegeman  v.  Western  R. 
Corp.  16  Barb.  (N.  Y.)  353,  13  N.  Y.  9,  26, 
64  Am.  Dec.  617;  Caldwell  v.  New  Jersey 
Steamboat  Co.  47  N.  Y.  282,  287 ;  Miller  v. 
Ocean  Steam-Ship  Co.  118  N.  Y.  199,  207-209, 
23  N.  E.  462;  Palmer  v.  Delaware,  etc.  Canal 
Co.  120  N.  Y.  170,  174,  176,  24  N.  E.  302, 
17  Am.  St.  Rep.  629;  Carlson  v.  PhiKiix 
Bridge  Co.  132  N.  Y.  273,  277,  30  N.  E.  750; 
Treadwell  v.  Whittier,  80  Cal.  574,  694,  22 
Pac.  266,  13  Am.  St.  Rep.  175,  5  L.R.A.  498: 
Texas,  etc.  R.  Co.  v.  Hamilton,  66  Tex.  92. 
95,  17  S.  W.  406;  Illinois  Cent.  R.  Co.  v. 
Phillips,  49  111.  234,  237;  Morgan  v.  Chesa- 
peake,  etc.  R.  Co.  supra;  Sharp  v.  Grey.  9 
Ring.  467,  23  E.  C.  L.  331;  Burns  v.  Cork, 
etc.  R.  Co.  13  Irish  C.  L.  543.  Mr.  Hutchin- 
son, after  reviewing  the  authorities  English 
and  American  on  this  point,  states  the  rule 
as  follows: 

"The  established  law  in  both  countries 
may,  therefore,  be  now  stated  to  be  that, 
while  a  carrier  of  passengers  is  bound  to  use 
the  utmost  care  and  skill  in  everything  that 
concerns  the  safety  of  the  passenger,  he  will 
not  be  responsible  for  injuries  arising  from 
latent  defects  in  his  vehicles  or  machinery, 
which  no  human  care  or  skill  could  h«ve 
either  detected  or  prevented;  or  in  other 
words,  that,  while  it  is  his  dnty  to  apply 
every  known  and  practicable  test  for  the 
discovery  of  defects  and  imperfections  in  the 
vehicles  and  machinery  which  he  employs  for 
the  transportation  .of  passengers,  he  does 
not  warrant  that  they  are  free  from  such 
defects  and  imperfections,  and  if  it  appear 
that  such  defects  actually  existed,  but  were 
undiscoverable  by  such  tests,  he  will  not  be 
held  liable  to  the  passenger  for  an  injury 
which  may  result  from  them."  2  Hutchin- 
son, Carriers  (3d  ed.)   sec.  905,  p.  1013. 

The-  plaintiff  proved  that  he  was  injured 
by  a  fall  of  the  elevator  due  to  a  defective 
bolt.  There  is  no  claim  that  he  was  guilty 
of  any  want  of  ordinary  care.  This  proof 
raised  a  presumption  of  negligence  on  the 
part  of  the  defendant,  [76]  and  cast  upon 
it  the  burden  of  showing  that  it  took  all  the 
precautions  to  safeguard  those  whom  it  car- 
ried wliich  the  law  required  it  to  take.  Meier 
v.  Pennsylvania  R.  Co.  64  Pa.  St.  225,  230, 
3  Am.  Rep.. 581;  Miller  v.  Ocean  Steam-Ship 
Co.  118  N.  Y.  199,  206,  23  N.  E.  462;  Breen 
v.  Xew  York  Cent.  etc.  R.  Co.  109  N.  Y,  297, 
300,  16  N.  E.  60,  4  Am.  St.  Rep.  450;  Tread- 
well V.  \\l)ittier,  80  Cal.  574,  682,  22  Pac. 
200,  13  Am.  vSt.  Rep.  175,  5  L.R.A.  498: 
Toledo,  etc.  R.  Co.  v.  Beggs,  85  111.  80.  8:<. 
84,  28  Am.  Rep.  613;  Caldwell  v.  Xew  Jersey 
Steamboat  Co.  56  Barb.  (N.  Y.)  425,  427: 
Chicago  Union  Traction  Co.  v.  Xewmiller, 
215    111.   383,  387,   74  N.   E.   410;    Griffen  v. 
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Manice,  ICfi  X.  Y.  188,  59  N.  E.  926,  82  Am. 
«t.  Kep.  630,  52  L.R.A.  922. 

It  appears  from  the  evidence  of  a  number 
of  witnesses  what  the  tensile  strength  of  this 
bolt  would  have  been  had  it  been  sound  and 
free  from  the  sand  flaw  found  therein  and 
from  other  defects;  so  it  appears  that  the 
teuHile  strength  of  the  bolt  might  have  been 
tested.  It  is  quite  as  important  for  the 
imfety  of  this  elevator  that  the  tensile 
strength  of  this  bolt  be  tested  as  it  is  for  the 
safety  of  a  railroad  train  that  the  strength 
of  a  car  or  locomotive  axle  be  tested,  or  that 
the  resisting  power  of  a  locomotive  boiler  be 
tested.  A  break  in  any  of  these  appliances 
is  liable  to  result  in  the  killing  or  maiming 
of  human  beings.  It  appearing  that  there 
was  a  known  method  of  testing  this  bolt  for 
a  latent  defect,  which  had  it  been  applied 
might  and  in  all  probability  would  have  dis- 
covered such  defect,  it  was  negligence  on  the 
part  of  the  manufacturer  not  to  test  the 
tensile  strength  of  the  bolt,  considering  the 
use  to  which  it  was  to  be  put.  The  evidence 
shows,  without  dispute,  that  if  this  bolt  had 
been  sound  and  free  from  defects  it  would 
have  had  sufficient  strength  to  sustain  a 
weight  of  from  60,000  to  60,000  pounds  after 
it  was  threaded  and  from  70,000  to  80,000 
ponnds  before.  Tlie  weight  of  the  car  and 
passengers  at  the  time  the  bolt  broke  was 
about  3,600  pounds.  The  carrying  capacity 
of  the  ear  at  and  before  the  injury  was  lim- 
ited by  the  city  to  about  1,000  pounds  in 
excess  of  the  load  carried  when  the  bolt 
broke.  The  factor  of  safety  was  very  large 
if  the  bolt  was  [76]  sound.  It  should  have 
been  capable  of  sustaining  from  twelve  to 
fifteen  times  the  weight  tliat  was  being  ac- 
tual Iv  carried  when  it  broke.  It  seems  al- 
most  certain  that  a  proper  test  of  the  tensile 
strengtli  of  the  boli  would  have  disclosed  its 
weakness. 

Barring  for  the  present  one  consideration 
which  will  be  next  discussed,  the  burden  was 
on  the  defendant  under  the  authorities  above 
cited  to  show  that  an  aetual  test  of  the  ten- 
sile strength  of  the  bolt  had  been  made,  in 
order  to  relieve  itself  from  the  presumption 
of  negligence  which  followed  from  the  facts 
shown  by  plaintiff's  evidence.  This  it  did  not 
do. 

The  courts  which  exempt  the  carrier  from 
liability  in  the  case  of  appliances  purchased 
from  a  reliable  manufacturer,  on  account  of 
latent  defects  not  discoverable  by  ordinary 
inspection,  where  the  manufacturer  was  neg- 
ligent in  not  making  known  tests  to  discover 
latent  defects,  do  so  on  these  grounds:  They 
say  truly  enough  that  the  carrier  is  not  an 
insurer;  that  the  law  does  not  contemplate 
that  carriers  will  make  their  own  appliances ; 
that  the  manufacturers  are  not  the  agents 
of  the  carriers;   that  the  carriers  have  the 


right  to  assume  that  a  dealer  of  good  repute 
has  used  such  care  as  was  incumbent  on  him 
to  use  in  the  construction  of  the  appliance; 
that  all  that  can  be  expected  of  a  carrier  is 
to  purchase  such  an  appliance  as  it  has 
reason  to  believe  is  safe,  giving  it  such  an 
inspection  as  is  usual  and  practicable,  and 
that  to  adopt  any  other  rule  would  make 
the  carrier  an  insurer.  The  following  cases 
follow  the  foregoing  rule:  Grand  Rapids, 
etc.  R.  Co.  V.  Huntley,  38  Mich.  537,  547,  31 
Am.  Rep.  321;  Frelsen  v.  Southern  Pac.  Co. 
42  La,  Ann.  673,  7  So.  800;  Richardson  v. 
Great  Eastern  R.  Co.  1  C.  P.  D.  (Eng.)  342. 
There  are  some  expressions  to  the  same  effect 
in  Illinois  Cent.  R.  Co.  v.  Phillips,  49  111. 
234,  but  the  question  under  discussion  was 
not  really  involved  in  the  case.  There  are 
also  a  number  of  other  cases  cited  as  holding 
the  same  doctrine,  in  the  note  to  Morgan  v. 
Chesapeake,  etc.  R.  Co.  127  Ky.  443,  16  Ann. 
Cas.  608,  105  S.  W.  961,  15  L.R.A.(N.S.) 
790.  The  [77]  cases  have  been  examined  and 
are  not  considered  in  point.  In  practically 
all  of  them  it  is  stated  that  adequate  tests 
were  made  to  discover  latent  defects.  The 
only  case  we  have  found  in  this  country  in 
which  the  question  is  really  discussed  is  that 
cited  from  the  Michigan  court,  and  that  is 
based  on  the  decision  in  Richardson  v.  Great 
Eastern  R.  Co.  1  C.  P.  D.  (Eng.)  342.  The 
argument  of  the  Michigan  court,  that  a  dif- 
ferent rule  from  that  adopted  would  make 
the  carrier  an  insurer,  does  not  appear  to  be 
sound.  Liability  can  always  be  defeated  by 
showing  that  an  adequate  test  was  in  fact 
made.  If  the  carrier  were  an  insurer  tliis 
would  not  be  so. 

Turning  to  those  cases  which  hold  the  car- 
rier liable  for  the  negligence  of  the  manu- 
facturer, we  find  that  they  proceed  upon  the 
following  line  of  reasoning:  The  passenger 
has  the  right  to  insist  that  the  carrier  shall 
furnish  appliances  that  will  secure  his  safety, 
if  they  can  be  furnished  by  the  exercise  of 
the  utmost  care,  skill,  and  precaution.  The 
contract  of  carriage  is  between  carrier  and 
passenger,  and  the  latter,  having  no  control 
over  or  contract  relations  with  the  manu- 
facturer, must  look  to  the  carrier  to  see  that 
he  is  properly  protected.  The  carrier  itself 
may  construct  the  appliance  which  it  uses 
or  it  may  employ  some  one  else  to  do  so.  In 
either  case  it  engages  that  all  that  well 
conducted  skill  can  do  will  be  done  to  make 
the  appliance  safe.  A  good  reputation  on 
the  part  of  a  manufacturer  is  not  a  substitute 
for  a  good  vehicle.  What  is  demanded  a!id 
what  is  undertaken  by  the  carrier  is  not 
merely  that  the  manufacturer  has  the  requi- 
site capacity,  but  that  it  v^as  skilfully  exer- 
cised in  the  particular  instance.  In  the  ordi- 
nary course  of  things  the  passenger  does  not 
know  whether  the  carrier  has  himself  manu- 
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facturud  the  means  of  carriage  or  contracted 
with  some  one  else  for  its  manufacture.  If 
the  latter,  the  passenger  does  not  usually 
know  who  the  manufacturer  is,  and  in  no 
case  has  he  any  share  in  his  selection.  The 
liability  of  the  manufacturer  must  depend  on 
the  terras  of  the  contract  between  him  and 
[78]  the  carrier,  of  which  the  passenger  has 
no  knowleds^e  and  over  which  he  can  have  no 
control,  while  the  carrier  may  make  such 
stipulations  and  take  such  sureties  as  he 
deems  proper  for  his  protection.  For  injury 
resulting  to  the  carrier  himself  for  want  of 
care  on  the  part  of  the  manufacturer,  the 
former  has  or  may  provide  for  a  remedy, 
while  the  passenger  has  none  against  the 
manufacturer  for  its  breach  of  contract  with 
the  carrier.  It  is  not  to  be  presumed  that 
when  the  passenger  makes  his  contract  of 
carriage  he  waives  damages  caused  by  a  de- 
fective appliance  which  the  manufacturer  in 
the  exercise  of  due  care  could  have  ascer- 
tained was  defective.  Tlie  only  way  that  a 
remedy  can  be  given  in  such  a  case  is  to 
hold  the  carrier  responsible  to  the  passenger 
and  permit  it  to  seek  indemnity  from  the 
party  whom  it  has  selected  to  build  the  ap- 
pliance and  whose  breach  of  contract  has 
caused  the  mischief.  The  carrier  is  in  no  bet- 
ter position  where  it  employs  another  to  do 
its  manufacturing  for  it  than  it  would  be  if 
it  were  its  own  manufacturer,  and  where  it 
sees  fit  to  employ  another  to  do  its  manufac- 
turing iQf  it,  the  rule  of  reapondeat  superior 
applies.  The  following  cases  hold  the  carrier 
liable  for  the  negligence  of  the  manufacturer: 
Hegeman  v.  Western  R.  Corp.  16  Barb.  (N. 
Y.)  353,  356,  13  N.  Y.  9,  26,  64  Am.  Dec. 
617;  Caldwell  v.  New  Jersey  Steamboat  Co. 
47  N.  Y.  282,  287  et  seq.  56  Barb.  (N.  Y.) 
425;  Carlson  v.  Phoenix  Bridge  Co.  132  N.  Y. 
273,  277,  30  N.  E.  750;  Pennsylvania  Co.  v. 
Koy,  102  U.  S.  451,  26  U.  S.  (L.  ed.)  141; 
Treadwell  v.  VVhittier,  80  Cal.  674,  696  et 
seq.  22  Pac.  266,  13  Am.  St.  Rep.  175,  5 
L.R.A.  498;  Morgan  v.  Chesapeake,  etc.  R. 
Co.  127  Ky.  443,  16  Ann.  Cas.  608,  105  S. 
W.  981,  15  L.R.A.(N.S.)  790;  Francis  v. 
Cockrell,  L.  R.  5  Q.  B.  (Eng.)  184;  Burns 
V.  Cork,  etc.  R.  Co,  13  Irish  C.  L.  543: 
Sharp  v.  Grey,  9  Bing.  467,  23  E.  C.  L.  331; 
2  Hutchinson,  Carriers  (3d  ed.)  sec.  909. 

Considering  the  degree  of  care  which  a 
common  carrier  is  required  to  use,  we  think 
the  better  reasoning,  as  well  as  the  weight 
of  authority,  is  to  the  effect  that  the  carrier 
is  liable  for  the  negligence  of  the  manufac- 
turer, and  we  so  hold.  Tlie  [79]  Xew  York 
decisions  have  been  <;cnerouslv  referred  to 
herein,  and  we  are  not  unmindful  that  it  has 
been  held  in  that  state  that  an  elevator  owner 
is  not  a  common  carrier  and  hence  its  lia- 
bility is  not  measured  by  that  of  such  a  car- 
rier.    Griffen  v.  Manice,  166  X.  Y.  188,  197, 


59  N.  E.  925,  82  Am.  St.  Rep.  030,  52  L.R.A. 
922.  That  question  is  set  at  rest  in  thi;) 
case,  however,  by  the  decisions  of  this  court 
in  the  Pabst  Case,  100  Wis.  505,  76  N.  W. 
338,  and  in  the  two  appeals  in  the  Trua\ 
Case,  132  Wis.  478,  110  X.  W.  395,  111  N. 
W.  667,  112  N.  W.  513,  14  L.R.A.(X.S.)  350. 
136  Wis.  637,  118  X.  W.  251,  which  have 
been  ) heretofore  referred  to. 

The  elevator  had  been  in  service  for  more 
than  twenty  years  when  the  bolt  broke,  but 
we  do  not  see  how  this  long  use  could  aff«-ct 
the  situation.  The  fact  remains  that  there 
was  a  large  flaw  in  the  bolt  which  greatly 
weakened  its  strength;  that  in  all  probabil- 
ity a  proper  test  of  the  strength  of  the  bolt 
would  have  disclosed  the  flaw;  that  such  tesit 
was  not  made;  and  that  plaintiff  was  in- 
jured because  it  was  not  made.  If  long  use 
would  tend  to  acquit  the  manufacturer  of 
negligence,  then  the  exercise  of  due  care 
would  impose  on  the  owner  the  duty  of  tak- 
ing the  machinery  apart  and  examining  and 
testing  the  bolt  to  ascertain  whether  or  not 
it  had  become  materially  weakened  from  con- 
stant use,  and  this  was  not  done. 

The  case  was  pending  for  trial  before 
Judge  Williams  and  an  affidavit  of  prejudice 
was  filed  againnt  him.  He  held  that  the  afli- 
davit  had  not  been  filed  within  the  time  the 
statute  required,  but  declined  to  try  the  ca^e 
and  sent  it  for  trial  to  Judge  Fritz,  who  pre- 
sided over  another  branch  of  the  circuit 
court  for  Milwaukee  county.  It  is  said  that 
Judge  Williams  erred  in  sending  the  case  t«i 
another  judge  for  trial  and  that  Judge  Frit/ 
erred  in  proceeding  with  the  trial  over  de- 
fendant's objection,  and  further  that  the 
error  was  jurisdictional.  There  is  but  <»no 
circuit  court  for  Milwaukee  couiitv,  conais»t- 
ing  of  six  branches  presided  over  by  different 
judges.  The  juriHdiction  of  these  judge?*  i* 
co-ordinate,  and  litigants  have  [801  ni»  vei^t- 
ed  right  to  try  their  cases  before  one  judgt* 
in  preference  to  another,  unless  perchance  the 
judge  before  whom  a  cause  is  pending  is  ili>- 
qualified  on  some  statutory  ground.  Surely 
Judge  Frit/,  had  the  same  jurirtdiction  tt)  try 
the  case  that  Judge  Williams  did.  The  lat- 
ter, in  common  with  mo:»t  judges,  felt  siv«*.: 
delicacy  about  trying  a  case  after  the  tiling 
of  an  affidavit  of  prejudice,  even  if  it  wa.** 
not  filed  within  the  statutory  time,  and  in 
effect  called  in  another  judge  of  the  same 
court  to  try  the  case,  because  this  is  what 
the  proceeding  amounted  to.  We  do  not  S4;v 
where  there  was  anything  iniprop-T  or  preju- 
dicial in  the  conduct  of  Judge  William^i. 

The  building  in  which  the  elevator  uas 
located  was  originally  built  and  owned  bv 
Mr.  Cotzhausen.  T^ter  it  was  conveyed  !"» 
the  defendant  corporation.  Mr,  Cotzhau^en 
was  called  in  as  an  adverse  witness  and  un- 
der objection  testified  that  he  and  his  wife 
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were  the  principal  stockholders  in  the  cor- 
poration. It  is  argued  that  this  was  preju- 
dicial error.  If  the  change  in  ownersliip 
could  in  any  case  affect  the  question  of  lia- 
bility, it  did  not  do  so  here  where  the  change 
was  practically  nominal.  Haynes  v.  Kenosha 
Electric  R.  Co.  139  Wis.  227,  119  N.  W.  568, 
121  N.  W.  124 ;  Wolf  Co.  v.  Kutch,  147  Wis. 
209,  132  N.  W.  981. 

The  other  detailed  errors  assigned  become 
immaterial  under  the  view  of  the  case  taken 
by  the  court. 

By  th£  Court. — Judgment  aflSrmed. 

On  MonoN  to  Modify  Mandate. 
(October  6,  1914.) 

Per  Curiam. — The  verdict  in  this  case  was 
rendered  June  25,  1913.  Before  the  expira- 
tion of  one  year  the  defendant  made  a  mo- 
tion for  a  new  trial  in  the  circuit  court  on 
the  ground  of  newly  discovered  evidence. 
The  mandate  of  this  court  affirms  the  judg- 
ment of  the  circuit  court.  The  defendant 
conceives  that  such  mandate  would  preclude 
the  trial  court  from  passing  on  the  motion 
for  a  new  trial  and  asks  [81]  this  court  to 
modify  its  mandate  so  as  to  order  a  new 
trial,  or,  in  the  alternative,  to  so  modify  it 
that  the  circuit  court  may  do  so  if  satisfied 
that  the  motion  should  be  granted.  The 
merits  of  the  motion  should  be  passed  upon 
by  the  lower  court,  and  the  mandate  is  modi- 
fied so  as  to  affirm  the  judgment  without 
prejudice  to  the  right  of  the  defendant  to 
bave  its  motion  for  a  new  trial  determined 
by  the  circuit  court.  Otherwise  motion  de- 
nied without  costs. 

It  is 'SO  ordered. 


HOT£. 

Iiiability  •£  Carrier  of  Passeniseri  with 
Respect  t#  Appliances  Purchased 
from  BCant&faeti&rer. 

I.  Generally; 

1.  View  that  Carrier  Is  Liable,  929. 

2.  View  that  XDarrier's  Liability  Depends 

on  Proper  Inspection,  932. 
II.  Defect  Not  Discoverable  by  Known  Tests, 
936. 


I.  Oenerally, 

1.  View  that  Carrier  Is  Liable. 

The  rule  laid  down  in  the  reported  case, 

that  a  carrier  of  passengers  is  liable  for  the 

negligence  of  a  manufacturer  with  respect  to 

appliances  purchased  from  him,  on  the  theory 

that  the  doctrine  of  respondeat  superior  ap- 
Ann.  Cas.  1916E. — 59. 


plies,  finds   support   in  a  few  jurisdictions. 
Sharp  V.  Grey,  9  Bing.  457,  23  E.  C.  L.  331, 
2  Moo.  &  S.  621;   Grote  v.  Chester,  etc.  R. 
Co.  2  £xch.   (Eug.)   251;  Gaiser  v.  Niagara 
St.  Catharines,  etc.  R.  Co.  19  Ont.  L.  Rep. 
31,  14  Ont.  W.  Rep.  42;  Treadwell  v.  Whit- 
tier,   80  Cal.   574,  596  et  seq.  22  Pac.  26G, 
13  Am.  St.  Rep.  175,  5  L.R.A.  498;  Siemsen 
v.  Oakland,  etc.  Electric  Ry.  134  Cal.  494,  68 
Pac.  672;  Morgan  v.  Chesapeake,  etc.  R.  Co. 
127  Ky.  433,  16  Ann.   Cas.  608,   105   S.  W. 
961,    15   L.R.A.  (K.S.)    790,   2nd    appeal    129 
Ky.  731,  112  S.  W.  859;  Hegeman  v.  Western 
R.   Corp.   13  N.  Y.  9,  64  Am.  Dec.  517,   10 
Barb.  353;    Curtis  v.  Rochester,  etc.  R.  Co. 
18  N.  Y.  534,  75  Am.  Dec.  258;   Bissell  v. 
New   York   Cent.   R.   Co.   25   N.   Y.   445,   82 
Am.  Dec.  369;  Caldwell  v.  New  Jersey  Steam- 
boat Co.  47  N.  Y.  282,  287,  56  Barb.  425; 
Carroll  v.  Staten  Island  R.  Co.  58  N.  Y.  126, 
17   Am.  Rep.  221;   Palmer  v.  Delaware,  etc. 
Canal  Co.  120  N.  Y.  170,  24  N.  E.  302,  17 
Am.   St.   Rep.  629,  44  Am.  &  Eng.   R.   Cas. 
298,  affirming  46  Hun  486,  11  N.  Y.  St.  Rep. 
872.     See  also  Francis  v.  Cockrell,  L.  R.  5 
Q.  B.    (Eng.)    184;   Hyman  v.  Nye,  6  Q.  B. 
D.  (Eng.)  685,  29  Moak  769;  Hanley  v.  Har- 
lem R.  Co.  1  Edm.  Sel.  Cas.    (N.  Y.)    359; 
Brown  v.  New  York  Cent.  R.  Co.  34  N.  Y. 
404;  Carlson  v.  Phoenix  Bridge  Co.  132  N.  Y. 
273,   277,  30  N.  E.   750.     Compare  Dube  v. 
Reg,   3   Can.   Exch.   147    (Government  Rail- 
road).     Tlius    in    Hegeman    v.    Western    R. 
Corp.  13  N.  Y.  9,  64  Am.  Dec.  517,  affirming 
16  Barb.  353,  which  is  apparently  the  first 
American  decision  wherein  the  foregoing  rule 
was  laid  down,   the  action  was  brought  to 
recover  damages  for  injuries  sustained  to  the 
person  of  the  plaintiff,  alleged  to  have  been 
caused   by   the  negligence   of  the  defendant. 
The  plaintiff  proved  that  an  axle  of  a  car 
on  the  defendant's  railroad  in  which  he  was 
riding  broke,  and  the  plaintiff  was  seriously 
and  permanently  injured.    The  plaintiff  rest- 
ed his  case  on  proving  the  accident  and  the 
injury  to  him.     .    .    .     The  substance  of  the 
charge   waa,   that   although   the   defect   was 
latent,  and  could  not  be  discovered  by  the 
most   vigilant  external   examination,  yet,   if 
it   could    be   ascertained   by   a  known   test, 
applied   either   by  the  manufacturer  or   the 
defendant,   the   latter   was   responsible.      On 
appeal  the  court  said:     **Two  questions  were 
presented  for  the  consideration  of. the  jury. 
First,  was  there  a  test  known  to  and  used 
by  others,  and  which  should  have  been  known 
to  a  skilful  manufacturer,  by  which  the  con- 
cealed defect  in  the  axle  of  the  car  could 
have  been  detected;  and  if  so,  then,  secondly 
was   the   injury   to  the   plaintiff  the   conse- 
quence of  that  imperfection?    There  was  evi- 
dence tending  to  establish  these  facts,  which 
the  jury  have  found;   and  the  question  re- 
turns, can  the  defendant,  who  neither  applied 
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the  test,  or  caused  it  to  be  applied  by  the 
manufacturer,  insist  that  this  accident  could 
*not  have  been  avoided  by  the  utmost  degree 
of  care  and  skill,  in  the  preparation  of  the 
means  of  conveyance/  or  *that  they  used  all 
precautions,  as  far  as  human  care  and  fore- 
sight would  go,  for  the  safety  of  the  plain- 
tiff, as  one  of  their  passengers?'  It  soems  to 
me  that  there  can  be  but  one  answer  to  the 
question.  It  was  said  that  carriers  of  pas- 
sengers are  not  insurers.  This  is  true.  That 
they  were  not  required  to  become  smeltiirs 
of  iron,  or  manufacturers  of  cars,  in  the 
prosecution  of  their  business.  This  also  must 
be  conceded.  What  the  law  does  require  is, 
that  they  shall  furnish  a  sufficient  car  to 
secure  the  safety  of  their  passengers,  by  the 
exercise  of  the  'utmost  care  and  skill  in  its 
preparation.*  Tliey  may  construct  it  them- 
selves, or  avail  themselves  of  the  services  of 
otliers;  but  in  either  case,  they  engage  that 
all  that  well  directed  skill  can  do  has  been 
done  for  the  accomplishment  of  this  object. 
A  good  reputation  upon  the  part  of  the 
builder  is  very  well  in  itself,  but  ought  not 
to  be  accepted  by  the  public,  or  the  law,  as 
a  substitute  for  a  good  vehicle.  What  is 
demanded,  and  what  is  undertaken  by  the 
corporation,  is  not  merely  that  the  manufac- 
turer had  the  requisite  capacity,  but  that  it 
was  skilfully  exercised  in  the  particular  in- 
stance. If  to  this  extent  they  are  not  re- 
sponsible, there  is  no  security  for  individuals 
or  the  public.  It  is  perfectly  understood 
that  latent  defects  may  exist  undiscoverable 
by  the  most  vigilant  examination,  when  the 
fabric  is  completed,  from  which  the  most 
serious  accidents  have  and  may  occur.  It  is 
also  well  known,  as  the  evidence  in  this  suit 
tended  to  prove,  and  the  jury  have  found, 
that  a  simple  test  (that  of  bending  the  iron 
after  the  axle  was  formed  and  before  it  was 
connected  with  the  wheel),  existed,  by  which 
it  could  be  detected.  This  should  have  been 
known  and  applied  by  men  'professing  skill 
in  that  particular  business.'  It  was  not 
known,  or  if  known,  was  not  applied  by  these 
manufacturers.  It  was  not  used  by  the  de- 
fendant, nor  did  they  inquire  whether  it  had 
been  used  by  the  builders.  Tliey  relied  upon 
an  external  examination,  which  they  were 
bound  to  know  would  not,  however  faith- 
fully prosecuted,  guard  their  passengers 
against  the  danger  arising  from  concealed 
defects  in  the  iron  of  the  axles,  or  in  the 
nianiifacture  of  them.  For  this  omission  of 
duty,  or  want  of  skill,  the  learned  jud^^e  held, 
and  I  think  correctly,  tliat  they  were  liable." 
In  Treadwell  v.  Whittier,  80'  Cal.  574,  22 
Pac.  2G6,  13  Am.  St.  Rep.  176,  5  L.R.A.  408, 
the  plaintiff  instituted  action  to  recover  dam- 
ages for  injuries  to  his  person  caused  by  the 
falling  of  a  hydraulic  elevator  operated  by 
the    defendant   on    which    the   plaintiff   was 


riding  at  the  time.  The  defendants  requested 
the  trial  court  to  charge  as  follows:  "If  the 
accident  in  question  was  caused  by  a  defect 
or  flaw  in  one  of  the  piston  rods  of  the  ele- 
vator apparatus,  which  defect  or  flaw  was 
not  discoverable  on  an  ordinary,  reasonable, 
and  careful  examination,  then  your  verdict 
should  be  for  the  defendants."  The  court 
modified  the  instruction  so  as  to  read  as  fol- 
lows: "If  the  accident  in  question  was 
caused  by  a  defect  or  flaw  in  one  of  the 
piston  rods  of  the  elevator  apparatus,  which 
defect  or  flaw  was  not  discoverable  on  a  rea- 
sonable and  careful  examination,  according 
to  the  best  known  tests  reasonably  practica- 
ble, then  your  verdict  should  be  for  the  de- 
fendants." On  appeal  the  court  said:  ''In 
tlie  light  of  .  .  .  well-settled  rules  of  law, 
that  carriers  of  passengers  are  responsible, 
as  far  as  human  care  and  foresiglit  will  go, 
for  the  utmost  care  and  diligence  of  very 
cautious  persons,  and  therefore  for  the  slight- 
est neglect;  that  they  are  bound  for  defects 
in  the  vehicles  which  they  furnish  which 
might  have  been  discovered  by  the  most  care- 
ful examination — we  think  the  court  l)elow 
did  not  err  in  modifying  the  instruction  un- 
der consideration,  as  pointed  out  above.  It 
is  a  most  reasonable  precaution  imposed  on 
such  a  carrier,  of  whom  we  consider  the 
owner  of  an  elevator  one,  to  require  him  to 
test  the  vehicles  or  machinery  used  by  him 
by  the  best  known  tests  reasonably  practica- 
ble. If  such  tests  are  not  used,  the  carrier 
is  wanting  in  the  care  and  foresight  required. 
Nor  are  the  defendants  excused  from  the  de- 
gree of  care  and  diligence  above  pointed  out 
by  the  fact  that  the  elevator  in  use  was  con- 
structed by  a  competent  and  skilled  manu- 
facturer, from  whom  they  purchased  nt.  The 
manufacturer  was  their  agent  or  servant  in 
the  construction  of  the  elevator,  and  they 
are  responsible  for  any  want  of  care  of  the 
maker  or  builder.  The  obligation  of  care 
and  foresight  rests  on  the  person  using  the 
elevator,  and  he  cannot  shift  it  from  himself 
to  another  person.  .  .  .  The  reasonable- 
ness of  the  rule  that  the  responsibility  can- 
not be  shifted  to  the  manufacturer  appears 
from  the  consideration  that  the  law  gives 
no  remedy  to  the  injured  passenger  against 
the  manufacturer  or  builder  of  the  elevator. 
There  is  no  privity  between  the  builder  and 
the  passenger."  In  Siemsen  v.  Oakland,  etc. 
Electric  Ry.  ]34  Cal.  494,  66  Pac.  672,  the 
rulb  was  applied  in  an  action  for  damages 
brought  against  a  street  railway  company, 
wlierein  it  appeared  that  the  injury  was 
caused  by  breaking  of  a  wheel  due  to  a 
latent  defect  therein  which  might  have  been 
discovered  by  proper  tests  during  the  process 
of  manufacture  but  which  was  not  discover- 
able by  the  tests  applied  by  the  carrier.  In 
Curtis  V.  Rochester,  etc.  R.  Co.  18  X.  Y.  534, 
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76  Am.  Dec.  238,  it  appeared  that  tlie  plain- 
tiff  was   injured   while  a  passenger   on   the 
defendant's  railroad.    Evidence  was  presented 
that  the  train   containing   the   plaintiff  ran 
off  the  track  at  a  switch.     The  proof  left  it 
uncertain    whether   the    switch    was   out    of 
order,  or  whether  the  accident  resulted  from 
the    spreading    and    breaking    of    the    rails. 
There  was  no  evidence  that  there  was  any 
visible  defect  in  the  apparatus  prior  to  the 
accident.     The   court  said:      ''If  it   appears 
that  the  mischief  has  resulted  from  a  defect 
in   some  part  of  the  apparatus  of  the  com- 
pany, the  negligence,  if  any,  must  have  been 
that  of  some  one  for  whose  acts  and  omis- 
sions  the  company   is  liable;    it  being  well 
settled  that  the  carrier  is  responsible  for  the 
negligence  or  want  of  skill  of  every  one  who 
has   been    concerned   in   the   manufacture   of 
any  portion  of  its  apparatus."     And  in  Bis- 
sell  V.  New  York  Cent.  R.  Co.  26  N.  Y.  445, 
82  Am.  Dec.  369,  Selden,  J.,  in  enumerating 
various   duties   and   responsibilities  of   rail- 
road   companies,    said:      "In    regard   to   the 
transportation  of  passengers,  they  are  not  in 
any  respect  insurers,  but  are  answerable  for 
any    injuries    to    their    passengers,    against 
which  the  utmost  skill  and  foresight  could 
guard.     .     .     .     Tliis  responsibility  embraces 
not  only  any  want  of  care  and  foresight  on 
the  part  of  the  immediate  agents  of  the  cor- 
poration, but  also  any  defects  arising  from 
want  of  care  or  skill  in  the  manufacturers 
of  the  machinery  or  materials  used  in  the 
structure  or  operation  of  the  road,  whether 
discoverable  by  any  exercise  of  care  and  skill 
on  the  part  of  the  immediate  agents  of  the 
road  or  not."    In  Carroll  v.  Staten  Island  R. 
Co.  68  N.  Y.  126,  17  Am.  Rep.  221,  the  court 
said;      "Carriers   of   passengers   are  not   in- 
surers of  the  safety  of  persons  whom  they 
carry;   nor  do  they  undertake  that  the  ves- 
sels or  vehicles  which  they  use,  or  that  the 
machinery  they  employ,  are  absolutely  free 
from  defects.     They  are  held  to  the  exercise 
of  the  utmosfc  skill  and  care  in  the  construc- 
tion and  management  of  both ;  and  when  they 
undertake  to  carry  by  the  dangerous  agency 
of  steam,  and  injury  is  occasioned  to  passen- 
gers  thereby,    they    cannot   escape    liability, 
unless  it  appears  that  the  accident  happened 
from    causes    beyond    their    control    and    to 
which  neither  the  n^ligence  of  the  carrier 
or  of  t)ie  manufacturer  of  the  machinery,  or 
those  employed   to  manage  it,   contributed." 
In'  Palmer  v.   Delaware,   etc.   Canal   Co.   120 
N.   Y.   170,  24  N.  E.   302,   17   Am.   St.   Rep. 
629,  44  Am.  k  Eng.  R.  C«e.  298,  affirming  46 
Hun  486,  11  N.  Y.  St.  Rep.  872,  it  appeared 
that  the  accident  by  which  the  plaintiff  was 
injured  was  caused  by  the  breaking  of  a  spin- 
dle of  a  draw  bar  which  connected  the  cars  of 
the  train  on  which  the  plaintiff  was  riding. 
The  court  said:    "The  evidence  warranted  the 


conclusion  that  the  broken  appliance,  which 
in   the   present   case   was   the   cause   of   the 
injury  complained  of,  was  defective,  and  that 
if  it  did  not  become  so  by  its  use  upon  the 
car  it  was  so  when  put  on  it.    The  witnesses 
did  not  agree  about  its  apparent  condition 
at  the  time  it  broke.     But  evidence  on  the 
part  of  the  plaintiff  tended  to  prove  that  at 
the  point  where  it  severed,  there  was  a  flaw 
in   the   spindle    three-fourths   of   an   inch    in 
depth.    Such  a  flaw  would  extend  nearly  half 
way  through  the  spindle,  which  was  a  round 
bar  of  iron  one  inch  and  live-eighths  of  an 
inch  in  diameter.     This  necessarily  weakened 
it,  and  permitted  the  inference  that  such  im- 
perfect condition  was  the  cause  of  its  break- 
age.    Assuming  that  this  flaw  existed,  it  is 
not  unreasonable  to  suppose  that  it  may  have 
been  in  the  iron  when  it  was  put  on  the  car, 
and  that  although  the  car  had  afterward  been 
in  use  on  the  road  for  two  years,  the  spindle 
>nay  not  have  been  subjected  to  the  peculiar 
strain  which  severed  it  until  the  time  in  ques- 
tion.    When  it  was  made  to  be  put  upon  the 
car,  the  duty  was  to  apply  the  known  tests 
to  ascertain  whether  it  was  in  all  respects  fit 
for  the  purpose  it  was  intended  to  serve;  and 
if  in  consequence  of  the  failure  to  do  so  the 
defect  was  not  discovered   and  the  accident 
occurred,     the     defendant    was     responsible. 
.     .     .     lliere  was  evidence  warranting  the 
inference  that  the  flaw  in  this  one  had  no 
surface  covering.     It  did  not  necessarily  ap- 
pear by  the  evidence  whether  this  was  a  flaw 
produced   in   the   process   of  manufacture   of 
the  spindle,  or  a  fracture  resulting  from  its 
use  on  the  car."     In  Gaiser  v.  Niagara  St. 
Catharines,  etc.  R.  Co.  19  Ont  L.  Rep.  31,  14 
Ont.   W.   Rep.   42,   an   action  to  recover  for 
damages  sustained  by  tlie  plaintiff  by  being 
thrown  dowa  an  embankment  against  a  signal 
post  by  reason  of  a  car  of  the  defendants  on 
which  she  was  a  passenger  leaving  the  rails 
and  tilting,  the  direct  cause  of  the  accident 
was  attributed  to  the  breaking  of  a  flange  in 
one  of  the  hind  wheels  of  the  car,  due  to  an 
inherent  defect  in  the  shape  of  an  air  hole 
at  the  time  of  the  manufacture  of  the  wheel. 
In  aflHrming  a  judgment  in  favor  of  the  plain- 
tiff Boyd,  C,  said:     "Now,  the  law  is  plain 
that  purchasing  from  a  reputable  maker  does 
not  absolve  the  persons  who  use  the  article 
from  legal  liability  for  its  insufficiency  in  the 
carriage    of    passengers.      If   the    defendants 
rely   upon   the   tests   applied   by   the   manu- 
facturers when  they  purchase,  well  and  good ; 
if  anything  goes  wrong,  they  will  then  fall 
back  on  the  manufacturers  to  give  the  evi- 
dence of  what  was  done  or  what  could  be 
done  to  detect  the  flaw.     This  evidence  has 
not  been   adduced    in   the   present  case,   and 
one  of  the  gaps  in  the  defense  has  thus  not 
been   stopped.  .  The  other   gap    left   open   is 
that    the    defendants    themselves    made    no 


932 


CITE  THIS  VOL.  ANN.  CAS.  19ieE. 


proper  examination  of  the  wheel  before  put- 
ting it  in  use,  after  being  laid  up  for  the 
winter  and  before  using  it  on  the  first  trip 
in  May.  I  think  the  evidence  leads  to  the 
conclusion  that  the  defendants  failed  to  dis- 
charge adequately  the  duty  devolving  upon 
them  of  examining  thoroughly  and  skilfully 
the  equipment  furnished  for  the  excursion, 
and  were  negligent  in  such  active  diligence  as 
the  law  demands."  However,  in  Birmingham 
V.  Rochester  City,  etc.  R.  Co.  137  N.  Y.  13,  32 
N.  E.  095,  18  L.R.A.  7G4,  49  N.  Y.  St.  Rep. 
888,  the  court  said:  "Where  the  street  rail- 
road is  confronted  by  one  of  the  canals  of 
the  state  over  which  it  has  no  right  to  build 
a  bridge,  but  which  it  is  necessary  to  cross 
in  order  to  carry  out  the  purpose  of  its  or- 
ganization, the  company  may  cross  such 
bridge  with  the  permission  of  the  state  au- 
thorities, without  thereby  making  it  a  part 
of  its  appliance,  for  a  latent  defect  in  which 
it  must  be  held  responsible  if  discoverable  in 
the  process  of  manufacture.  The  contract 
to  carry  safely  does  not  and  ought  not  to 
extend  that  length." 

The  reason  for  the  rule  was  clearly  stated 
in  the  first  appeal  in  Morgan  v.  Chesapeake, 
etc.  R.  Co.  127  Ky.  433,  16  Ann.  Cas.  608, 
105  S.  W.  961,  15  L.R.A.(N.S.)  790,  wherein 
the  court  said:  "The  carrier,  in  considera- 
tion of  certain  well-known  and  highly  valu- 
able rights  granted  to  it  by  the  public,  under- 
takes certain  duties  toward  the  public,  among 
them  being  to  provide  itself  with  suitable  and 
safe  cars  and  vehicles  in  which  to  carry  the 
traveling  public.  There  is  no  such  duty  on 
the  manufacturer  of  the  cars.  There  is  no 
reciprocal  legal  relation  between  him  and  the 
public  in  this  respect.  When  the  carrier 
elects  to  have  another  build  its  cars,  it  ought 
not  to  be  absolved  by  that  fact  from  its  duty 
to  the  public  to  furnish  safe  cars.  The  car- 
rier cannot  lessen  its  responsibility  by  shift- 
ing its  undertaking  to  another's  shoulders. 
Its  duty  to  furnish  safe  cars  is  side  by  side 
with  its  duty  to  furnish  a  safe  track,  and 
to  operate  them  in  a  safe  manner.  None  of 
its  duties  in  these  respects  can  be  sublet  so 
as  to  relieve  it  from  the  full  measure  pri- 
marily exacted  of  it  by  law.  The  carrier 
selects  the  manufacturer  of  its  cars,  if  it 
does  not  itself  construct  them,  precisely  as  it 
does  those  wlio  grade  its  road,  and  lay  its 
tracks,  and  operate  its  trains.  That  it  does 
not  exercise  control  over  the  former  is  be- 
cause it  elects  to  place  that  matter  in  the 
hands  of  the  manufacturer,  instead  of  re- 
taining the  supervising  control  itself.  The 
manufacturer  should  be  deemed  the  agent  of 
the  carrier  as  respects  its  duty  to  select  the 
material  out  of  which  its  cars  and  locomo- 
tives are  built,  as  well  as  in  inspecting  each 
step  of  their  construction.  li  there  be  tests 
known  to  the  crafts  of  car  builders,  or  iron 


moulders,  by  which  such  defects  might  be 
discovered  before  the  part  was  incorporated 
into  the  car,  then  the  failure  of  the  manu- 
facturer to  make  the  test  will  be  deemed 
a  failure  by  the  carrier  to  make  it. 
This  is  not  a  vicarious  responsibility. 
It  extends  as  the  necessity  of  this  busi- 
ness demands,  the  rule  of  respondeat  su- 
perior to  a  situation  which  falls  clearly  with- 
in its  scope  and  spirit.  Where  an  injury  is 
inflicted  upon  a  passenger  by  the  breaking 
or  wrecking  of  a  part  of  the  train  on  which 
he  is  riding,  it  is  presumably  the  result  of 
negligence  at  some  point  by  the  carrier. 
.  .  .  When  the  passenger  has  proved  his 
injury  as  the  result  of  a  breakage  in  the  car 
or  the  wrecking  of  the  train  on  which  he 
was  being  carried,  whether  the  defect  was  in 
the  particular  car  in  which  he  was  riding  or 
not,  the  burden  is  then  cast  upon  the  carrier 
to  show  that  it  was  due  to  a  cause  or  causes 
which  the  exercise  of  the  utmost  human 
skill  and  foresight  could  not  prevent.  And 
the  carrier  in  this  connection  must  show,  if 
the  accident  was  due  to  a  latent  defect  in 
the  material  or  construction  of  the  car,  that 
not  only  could  it  not  have  discovered  the 
defect  by  the  exercise  of  such  oare,  but  that 
the  builders  could  not  by  the  exercise  ol  the 
same  care  have  discovered  the  defect  or 
foreseen  the  result.  This  rule  applies  the 
same  whether  the  defective  car  belonged  to 
the  carrier  or  not."  (The  foregoing  decision 
was  later  approved  in  a  second  appeal  of 
the  same  action  reported  in  129  Ky.  731,  112 
S.  W.  859). 

2.  View  that  Carrhs's  Liability  Depends 
ON  Peoper  Inspection. 

In  other  jurisdictions  however,  it  haa  been 
held  that  if  a  carrier  purchases  its  appli- 
ances from  a  competent  and  reliable  manu- 
facturer and  subjects  them  to  a  careful  and 
proper  test,  it  is  not  liable  to  a  paasenj^er 
for  injuries  resulting  from  a  latent  defect 
therein.  Carter  v.  Kansas  City  Cable  R.  Co. 
42  Fed.  37;  Toledo,  etc.  B.  Co.  v.  Beggs^  So 
111.  80,  28  Am.  Rep.  613;  Grand  Rapids,  etc 
R.  Co.  V.  Boyd,  65  Ind.  526;  Buckland  v. 
New  York,  etc.  R.  Co.  181  Masa.  3,  62  X.  E. 
955;  Cleveland,  etc.  Traction  Co.  v.  Ward, 
27  Ohio  Cir.  Ct.  Rep.  761 ;  Meier  v.  Pennsyl- 
vania R.  Co.  64  Pa.  St.  225,  3  Am.  Rep.  581 ; 
Murray  v.  Pawtuxet  Valley  St,  R.  Co.  2o 
R.  I.  209,  55  Atl.  491;  Roanoke  R.  etc.  Co. 
V.  Sterrett,  108  Va.  533,  62  S.  E.  385.  128 
Am.  St.  Rep.  971,  19  L.R,A.(N.S.)  316.  Thus 
in  Cleveland,  etc.  Traction  Co.  v.  Ward. 
supra,  the  plaintiff  sued  to  recover  damaf^es 
for  an  injury  sustained  because  of  the  break- 
ing of  a  wheel  on  one  of  the  cars  owned 
by  the  defendant  company,  on  which  he  was 
a  passenger.     On   appeal   the  following    in- 
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struction  of  the  trial  court  wu  sustained: 
''While  the  defendant  is  bound  to  exercise 
the  highest  degree  of  care  and  diligence  in 
providing  a  car,  safe  in  all  its  machinery 
and  wheels,  yet  if  the  defendant  is  not  a 
manufacturer  of  the  car  wheels  which  it 
used  under  car  No.  65,  at  the  time  of  the 
injury  to  plaintiff,  and  used  the  proper  care 
in  the  purchase  and  inspection  of  the  said 
wheels,  and  purchased  the  same  from  a 
competent  and  reliable  manufacturer  and 
carefully  inspected  the  wheel  which  broke,  on 
the  day  in  question,  a  reasonable  time  before 
the  plaintiff  became  a  passenger  on  said  car, 
it  is  not  liable  for  any  injury  resulting  from 
any  hidden  or  latent  defect  in  said  wheel 
which  it  could  not  have  discovered  and  pro- 
vided against  in  the  exercise  of  due  care  and 
diligence."  In  Murray  v.  Pawtuxet  Valley 
St.  R.  Co.  26  R.  I.  209,  65  Atl.  401,  an  ac- 
tion to  recover  damages  for  an  injury  sus- 
tained by  the  plaintiff  by  being  thrown  from 
her  seat  in  the  defendant's  car  by  its  sudden 
stop  caused  by  an  accident,  it  appeared  that 
the  motor  underneath  the  floor  of  the  car  was 
attached  thereto  by  two  bearings  on  an  axle 
which  held  its  principal  weight,  while  a  bolt 
or  pin  on  its  front  end  passed  through  a  hole 
in  the  center  of  a  wrought-iron  suspension 
bar  placed  edgewise  in  front  of  the  motor 
from  side  to  side  of  the  truck,  and  steadied 
it  and  supported  the  remainder  of  its  weight. 
This  bar,  a  part  of  the  car  truck,  was  about 
four  feet  long,  five-eighths  of  an  inch  thick, 
and  was  five  inches  wide,  excepting  that  in 
the  middle  about  the  hole  the  width  had 
there  been  increased  to  preserve  its  strength. 
The  accident  was  due  to  the  breaking  of  this 
suspensioB  bar.  The  break  occurred  in  the 
center,  from  the  hole  downward,  allowing 
the  pin  to  drop  out  and  the  forward  end 
of  the  motor  to  fall  upon  the  ground,  caus- 
ing the  car  to  stop  suddenly.  The  defendant 
offered  evidence  to  the  effect  that  the  car 
truck,  of  wliich  the  suspension  bar  formed  a 
part,  was  manufactured  by  a  reputable  con- 
cern in  that  line  of  business,  under  a  patent; 
that  it  was  purchased  directly  from  the 
foundry,  and  came  all  ready  to  place  under 
the  car;  that  the  truck  was  a  new  one  and 
had  never  been  in  use  on  any  other  car; 
that  the  cars  of  the  defendant  company  were 
inspected  to  discover  defects  every  day  when 
in  use;  that  this  car  in  which  the  plaintiff 
sustained  injury  was  placed  over  a  pit  and 
inspected  by  an  expert  of  ten  years'  experi- 
ence on  the  afternoon  before  the  accident  and 
was  found  to  be  in  good  order;  that  all  the 
bars,  nuts,  and  bolts  were  tested  with  hammer 
and  wrench,  and  everything  was  found  to  be 
sound;  that  the  car  was  not  run  after  the 
inspection  until  the  morning  of  the  accident, 
when  it  was  subjected  to  a  slight  inspection 
by  the  motorman  who  ran  it;  fhat  after  it 


had  been  run  about  eighteen  miles  and  about 
one  hundred  and  fifty  feet  beyond  a  sharp 
curve  which  the  car  had  rounded,  the  sus- 
pension bar  broke;  that  the  break  was  clean 
and  fresh  and  did  not  even  show  a  flaw,  and 
that  the  cause  of  the  breaking  was  in  no  way 
apparent;  that  the  speed  of  the  car  at  the 
time  of  the  accident  was  six  or  eight  miles 
an  hour.  The  court  said:  "The  defendant 
having  satisfied  the  jury  by  evidence  not 
only  that  it  purchased  the  broken  appliance 
from  a  reputable  maker  and  dealer  in  such 
commodities,  but  had  made  daily  inspections 
of  the  same  by  an  expert  employed  for  tliat 
purpose,  without  any  attempt  upon  the  part 
of  the  plaintiff  to  meet  it  with  evidence  tend- 
ing to  show  that  the  bar  was  unlike  or  in- 
ferior to  other  bars  in  use  for  like  purposes, 
or  that  it  was  too  thin,  too  narrow,  or  too 
weak,  and  without  offering  evidence  tending 
to  throw  discredit  upon  the  kind  of  inspec- 
tion that  was  made  or  upon  the  competency 
of  the  inspector,  the  jury  was  justified  in 
arriving  at  a  verdict  for  the  defendant."  In 
Roanoke  R.  etc.  Co.  v.  Sterrett,  108  Va.  633, 
62  S.  E.  385,  128  Am.  St.  Rep.  971,  19  L.R.A. 
(N.S.)  316,  it  appeared  that  the  accident 
whereby  the  plaintiff  was  injured  was  caused 
by  the  falling  of  a  bridge  due  to  the  break- 
ing of  an  iron  cord  which  sustained  it.  It 
appeared  from  the  evidence  that  the  bridge 
was  made  to  order  for  the  defendant  com- 
pany by  a  thoroughly  reputable,  c(Hnpetent 
and  reliable  manufacturer  and  that  it  had 
been  thoroughly  inspected  by  tlie  defendant 
company  on  several  occasions;  and  that  the 
defect  in  the  cord  was  an  imperfect  weld 
which  could  not  have  been  detected  by  the 
utmost  scrutinv.  The  court  said:  "As  a 
matter  of  course,  there  can  be  no  negligence 
where  there  is  no  breach  of  duty.  It  must 
appear,  therefore,  not  only  that  the  defend- 
ant owed  a  duty,  but  also  that  he  did  not 
perform  it;  and  if  the  accident  complained 
of  was  inevitable,  it  is  not  a  case  of  negli- 
gence. An  accident  is  inevitable,  if  the  per- 
son by  whom  it  occurs  neither  has,  nor  is 
legally  bound  to  have,  sufficient  power  to 
avoid  it,  or  prevent  its  injuring  another.  In 
such  a  case  the  essential  element  of  a  legal 
duty  is  wanting,  and  it  cannot,  therefore,  be 
a  case  of  negligence.  .  .  .  Applying  these 
well-settled  principles  to  the  established 
facts  in  the  case  before  us,  the  conclusion 
cannot  be  escaped,  that  the  accident  under 
consideration  was  one  of  those  inevitable 
and  unavoidable  casualties  which  human' 
care  and  foresight  could  not  have  provided 
against,  and  that  no  liability  attaches  to  the 
plaintiff  in  error  on  account  thereof."  In 
Carter  v.  Kansas  City  Cable  R.  Co.  42  Fed. 
37,  the  plaintiff  sued  to  recover  damages  for 
an  injury  sustained  while  a  passenger  on 
one  of  the  defendant's  cars.    The  accident  was 
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occasioned  by  the  sudden  breaking  of  one  of 
the  shafts  of  a  grip  by  which  the  oar  was 
carried  up  hill.  Phillips,  J.,  orally  charging 
the  jury,  said  inter  alia:  "If  .  .  .  you 
are  satisfied  from  the  evidence  that  the  de- 
fendant, in  operating  this  road,  obtained  and 
used  the  best  appliances  known  to  and  ob- 
tainable by  it;  that  it  bought  or  procured  the 
best  grip  it  knew^  of,  after  inquiry  and  in- 
vestigation, and  subjected  it  to  reasonable 
tests  to  discover  its  strength  and  fitnesd — 
then  it  had  done  all  the  law  demands  in  that 
respect."  In  Grand  Rapids,  etc.  R.  Co.  v. 
Uoyd,  65  Ind.  526,  wherein  it  appeared  that 
the  accident  whereby  the  plaintiff  was  in- 
jured was  caused  by  the  breaking  of  an  axle 
due  to  a  latent  defect  therein,  the  court  held 
that  the  carrier  cannot  be  held  liable  where 
the  jury  find  that  the  axle  was  made  by 
a  good  and  reputable  manufacturer,  and  that 
prior  to  the  accident  it  had  been  tested  by 
the  best  approved  methods  in  use,  which  re- 
vealed no  defect,  and  that  the  carrier  had 
committed  or  omitted  to  perform  any  duty 
in  particular  that  contributed  to  the  injury 
complained  of.  In  Toledo,  etc.  R.  Co.  v. 
Bcggs,  85  III.  80,  2  Am.  Rep.  613,  it  appeared 
that  the  accident  in  which  the  plaintiff  was 
injured  was  caused  by  the  breaking  of  a 
defective  wheel  on  one  of  the  defendant's 
trains.  The  court  said :  "That  the  car  wheel 
broke  when  in  operation,  raising  the  pre- 
sumption of  negligence  in  the  corporation  is 
admitted,  but  that  presumption  is  overcome 
by  showing  the  wheel  was  the  work  of  one 
of  the  most  skilful  manufacturers  in  the 
United  States ;  that  it  was  of  the  kind  usual- 
ly employed  in  the  service,  and  had  been  sub- 
jected to  and  withstood  the  usual  tests." 
In  Buckland  v.  New  York,  etc,  R.  Co.  181 
Mass.  3,  62  N.  E.  955,  the  court  said:  "A 
carrier  of  passengers,  while  bound  to  use 
the  utmost  care  consistent  with  the  nature 
and  extent  of  its  business,  is  not  responsible 
for  hidden  defects,  which  could  not  have  been 
discovered  by  the  most  careful  inspection." 
See  to  the  same  effect  Ladd  v.  New  Bedford 
R.  Co.  119  Mass.  413,  20  Am.  Rep.  331. 

In  some  cases  the  doctrine  that  a  carrier 
is  liable  for  the  negligence  of  a  manufacturer 
in  making  its  appliances,  has  been  expressly 
repudiated,  the  courts  holding  that  the  duty 
of  the  carrier  to  the  passenger  is  ^iBcbarged 
by  a  thorough  inspection  of  appliances  pur- 
chased from  a  reputable  manufacturer.  In- 
galls  V.  Bills,  9  Mete  (Mass.)  1,  43  Am. 
Dec,  346;  Grand  Rapids,  etc.  R.  Co.  v.  Hunt- 
ley, 38  Mich.  537,  31  Am.  Rep.  321;  Nash- 
ville,  etc.  R.  Co.  v.  Jones,  9  Heisk.  (Tenn.) 
29.  See  also  Illinois  Cent.  R.  Co.  v.  Phillips, 
49  III.  234.  Thus  in  Grand  Rapids,  etc.  R. 
Co.  V.  Huntley,  supra,  suit  was  brought  by 
the  plaintiff  for  personal  injuries  suffered  by 
reason  of  an  accident  caused  by  a  passenger 


car  being  thrown  from  the  track  and  upsei. 
The  testimony  showed  that  the  mischief  was 
caused  by  the  breaking  of  an  axle  contain- 
ing a  large  flaw,  within  the  wheel  or  near  its 
edge.    It  was  testified  by  witnesses  who  made 
an  actual  examination  that  the  flaw  was  en- 
tirely within  the  axle  and  >eovered  by  a  small 
thickness  of  sound  metal.     The  court  said: 
"Tlie  main  question,     .     .     .     relates  to  re- 
sponsibility   for   the   condition   of  the   axle. 
It  was  held  by  the  court  below  that  no  dili- 
gence or  care  in  the  railroad  company  could 
exempt  them  from  want  of  care  in  the  manu- 
facturers of  the  cars  and  axles.    This  doctrine 
is  we  think  entirely  incorrect.     Carriers  of 
freight  are  liable  whether  careful  or  not,  for 
any  act  or  damage  not  caused  by  the  act  of 
God  or  of  the  public  enemy.    Their  liability, 
therefore,  does  not  arise  from  negligence  or 
want  of  care.     It  arises  from  their  failure 
to    make    an    absolutely    safe    carriage    and 
delivery,  which  they  insure  by  their  under- 
taking.    The  analogies  of  carriers  of  freight 
have  nothing  to  do  with  passenger  carriers. 
These  are  liable  only  when  there  has  been 
actual  negligence  of  themselves  or  their  serv- 
ants.   If  they  exercise  their  functions  in  the 
same  way  with  prudent  railway  companies 
generally,  and  furnish  their  road  and  run  it 
in  the  customary  manner  which  is  generally 
found  and  believed  to  be  safe  and  prudent, 
they  do   all'  that  is   incumbent   upon   them. 
.     .     .     This  general  doctrine  the  court  below 
laid  down  very  clearly,  but  qualified  it  so  as 
to  make  them  absolutely  responsible  for  the 
omissions  or  lack  of  skill  or  attention  of  the 
manufacturers  from   whom  they  made   their 
purchases  of  stock,  however  high  in  standing 
and   reputation   as   reliable   persons.     There 
is   no   principle   of    law    which    places    such 
manufacturers  in  the  position  of  agents  or 
servants  of  their  customers.     The  law  does 
not  contemplate  that  railroad  companies  will 
in  general  make  their  own  cars  or  engines, 
and  they  purchase  them  in  the  market,  of 
persons   supposed    to   be   competent   dealers, 
just  KB  they  buy  their   other  articles.     All 
that  they  can  reasonably  be  expected  to  do  i a 
to  purchase  such  cars  and  other  necessaries 
as  they  have  reason  to  believe  will  be  safe 
and  proper,  giving  them  such   inspection  as 
is  usual  and  practicable  as  they  buy  them. 
When  they  make  such  an  exannination,  and 
discover  no  defects,  they  do  all  that  is  prac- 
ticable, and  it  is  no  neglect  to  omit  attempt- 
ing   what   is    impracticable.     They    have    a 
right  to  assume  that  a  dealer  of  good  repute 
has  also  used  such  care  as  was  incumbent  on 
him,  and  that  the  articles  purchased  of  him 
which   seem   right   are   right   in   fact.     Any 
other  rule  would  make  them  liable  for  what 
is  not  negligence,  and  put  them  practically 
on   the   footing  of   insurers.     The   law   has 
never  attempted  to  hold  passenger  carriers 
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for  anything  wliich  they  could  not  avoid  by 
their  own  diligence."  In  IngalU  v.  Billa,  9 
Mete.  (Mass.)  1,  43  Am.  Dec.  346,  the  court 
held  that  while  carriers  of  passengers  are 
bound  to  use  the  utmost  care  and  diligence  in 
providing  safe,  sufficient  and  suitable  appli- 
ances they  do  not  warrant  the  work  of  the 
manufacturers  and  if  an  accident  arises  from 
a  hidden  and  Internal  defect  which  a  careful 
and  thorough  examination  would  not  dis- 
close the  carrier  cannot  be  lield  liable  there- 
for. And  in  Nashville,  etc.  R.  Co.  v.  Jones, 
9  Heisk.  (Tenn.)  27,  which  was  an  action 
brought  by  an  employee  against  the  defend- 
ant railroad  company,  Nicholson,  C.  J.,  in 
commenting  on  the  liability  of  a  carrier  of 
passengers  with  respect  to  appliances  pur- 
chased from  a  manufacturer,  said:  ''The 
legitimate  obligation  imposed  upon  the  com- 
pany by  its  contract  with  a  passenger  or 
employee  is,  that  its  engine  and  apparatus 
are  then  suitable,  sufficient,  and  as  safe  aa 
care  and  skill  can  make  them,  and  that  the 
company  will  be  responsible  for  any  injury 
resulting  from  defects  therein,  which  might 
have  been  discovered  by  the  company  or  its 
agents,  by  the  proper  care  and  skill  in  the 
application  of  the  ordinary  and  approved 
tests.  If  the  defects  are  such  that  they  could 
not  be  discovered  by  the  company  or  agents 
after  a  careful  and  skilful  application  of 
the  ordinary  and  approved  tests,  then  the 
company  cannot  be  held  responsible,  al- 
though it  may  appear  that  the  defects  might 
have  been  discovered  by  the  manufacturers, 
hy  applying  the  proper  tests.  We  hold  it 
unreasonable  to  assume  that  the  company 
not  only  contracts  to  be  responsible  for  its 
negligence,  but  also  for  that  of  the  manu- 
facturers." The  court  specifically  disap- 
proved the  contrary  doctrine  laid  down  in  an 
earlier  decision  in  Nashville,  etc.  R.  Co.  v. 
Elliott,  1  Cold.  (Tenn.)  611,  78  Am.  Dec. 
506.  In  Illinois  Cent.  R.  Co.  v.  Phillips,  49 
III.  234,  the  court  in  discussing  the  liability 
of  carriers  for  injury  to  passengers  said: 
"They  cannot  be  held  to  answer  for  latent 
defects  in  materials  employed  in  the  con- 
struction of  their  machinery,  which  the  usual 
and  well  recognized  tests  of  science  and  art 
afford  for  the  purpose  but  fail  to  detect. 
Nor  are  they  liable  for  accidents  occurring 
by  which  injury  ensues,  when  skill  and  ex- 
perience are  not  able  to  foresee  and  avoid 
them-,  nor  for  the  acts  of  persons  not  in 
their  employment,  and  over  whom  they  have 
no  control,  or  when  they  have  exercised 
judgment  and  skill  in  selecting  the  material, 
manufacturing  their  machinery,  and  in  its 
use  upon  their  roads,  or  in  selecting  ma- 
chinerv  manufactured  bv  others." 

But  the  fact  that  the  carrier  has  purchased 
its  appliances  from  a  reputable  manufacturer 
does  not   relieve   it  of  the  further   duty  of 


Inspecting  and  testing  the  appliances,  so 
where  an  accident  results  from  a  defect 
which  might  have  been  discovered  by  a  proper 
test  made  by  the  carrier,  it  is  liable  there- 
for. Louisville,  etc.  R.  Co.  v.  Snyder,  117 
Ind.  435,  20  N.  E.  294,  10  Am.  St.  Rep.  60, 
3  L.R.A.  434;  Lowenthal  v.  Vicksburg,  etc. 
R.  Co.  117  La.  1007,  42  So.  483;  Stevens  v. 
European,  etc.  R.  Co.  66  Me.  74;  Kingman 
V.  Lynn,  etc.  R.  Co.  181  Mass.  387,  64  K.  E. 
79,  See  also  Gerlach  v.  Detroit  United  Ry. 
171  Mich.  474,  137  N.  W.  256;  St.  Louis 
Southwestern  R.  Co.  v.  Moore  (Tex.)  161  S. 
W.  378.  Thus  in  Louisville,  etc.  R.  Co.  v. 
Snyder,  supra,  wherein  it  appeared  that  the 
plaintiff  was  a  passenger  on  one  of  the  dc- 
fendailt  trains,  which,  by  the  falling  of  a 
bridge  was  precipitated  into  a  river,  the 
plaintiff  being  severely  injured,  the  court 
said:  "The  duty  of  a  railroad  company  en- 
gaged in  carrying  passengers  is  not  always 
discharged  by  purchasing  from  reputable 
manufacturers  the  iron  rods  or  other  iron- 
work used  in  the  construction  of  its  bridges. 
The  duty  of  the  company  is  not  discharged 
by  trusting,  without  inspecting  and  testing, 
to  the  reputation  of  the  manufacturers  and 
the  external  appearance  of  such  materials. 
The  law  requires  that  before  the  lives  of  pas- 
sengers are  trusted  to  the  safety  of  its 
bridges,  the  company  shall  carefully  and 
skilfully  test  and  inspect  the  materials  it 
uses  in  such  structures.  This  duty  of  in- 
spection does  not  end  when  the  materials  are 
put  in  place,  but  continues  during  their  use, 
for  the  company  is  bound  to  test  them  from 
time  to  time  to  ascertain  whether  they  are 
being  impaired  by  use  or  exposure  to  the 
elements."  In  Kingman  v.  Lynn,  etc.  R.  Co. 
181  Mass.  387,  64  N.  E.  79,  it  was  held  that 
however  reputable  the  builder  from  whom  an 
appliance  is  purchased,  the  carrier  is  liable 
if  it  permits  the  appliance  to  get  into  and 
remain  in  a  dangerous  condition  thereby 
causing  an  injury  to  a  passenger.  In 
Stevens  v.  European,  etc.  R.  Cp.  66  Me.  74, 
it  appeared  that  the  plaintiff  was  a  passenger 
on  a  car  of  the  defendant  company  and  was 
injured  by  the  car  leaving  the  track  within 
a  moment  after  it  had  left  the  depot.  The 
accident  happened  because  of  a  wheel  being 
loose  on  the  axle  under  one  of  the  cars.  On 
the  part  of  the  defense,  evidence  was  intro- 
duced tending  to  show  that  the  car  was  com- 
paratively new,  and  that  the  wheels  and  axle 
had  been  little  used,  were  purchased  of  a 
company  having  a  high  reputation,  were  con- 
structed of  the  best  known  materials  and 
combined  all  the  appliances  which  men 
skilled  in  the  art  of  car  construction  cm- 
ploy;  that  the  car  and  wheels  and  axle  were 
duly  and  carefully  inspected  the  night  before 
and  the  morning  when  the  train  started;  that 
the  cause  of  the  running  of  the  car  from  the 
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track  was  the  loosening  of  the  wheel;  that 
this  could  not  have  been  detected  by  the  most 
careful  examination;  that  the  loosening  of  a 
wheel  may  take  place  when  the  wheel  and 
axle  have  been  manufactured  with  the  high- 
est degree  of  skill  and  of  the  best  materials, 
and  cannot  be  detected  by  the  most  careful 
inspection;  cannot  be  detected  either  by  the 
ear  or  eye;  that  it  may  be  a  latent  defect 
not  discoverable  by  tlie  most  careful  exam- 
ination and  not  possibly  to  be  prevented  by 
the  highest  skill  in  manufacturing.  The 
jury  rendered  a  verdict  in  favor  of  the 
plaintiff  and  on  appeal  the  court  said:  "The 
question  .  .  .  comes,  whether  the  ex- 
planation set  up  in  this  case  is  made  out.  If 
the  defect  existed  at  the  depot  before  the 
train  was  put  in  motion,  of  which  we  think 
there  was  quite  satisfactory  evidence,  were 
the  jury  justified  in  believing  that  it  could 
have  been  there  remedied  by  such  caution 
and  watchfulness  on  the  part  of  the  agents 
of  the  defendants  as  under  the  circumstances 
were  required  by  conmion  care?  We  are  not 
convinced  that  the  jury  committed  an  error 
in  this  respect,  giving  ithe  defendants  the 
benefit  of  the  interpretation  of  the  rule  as 
to  common  care,  invoked  by  them  and  sup- 
ported by  the  authorities  by  them  cited. 
The  defendants'  witnesses  do  not  swear  posi- 
tively that  it  was  not  within  the  limits  of 
practicability  to  have  discovered  the  defect 
before  leaving  the  depot,  if  it  existed  then. 
The  judgments  of  the  experts  are  based  upon 
the  statement  that  a  proper  and  sufficient  ex- 
amination had  been  made  by  the  employees, 
the  correctness  of  which  statement  may  well 
be  doubted.  If  there  are  no  means  of  dis- 
covering such  a  defect,  it  is  certainly  a  de- 
plorable risk  for  travelers.  The  truth  is, 
that  men  who  have  routine  work  to  perform 
often  become  careless.  Undoubtedly,  defects 
may  exist  in  the  running  gear  of  railroads, 
not  discoverable  by  any  of  the  ordinary  tests 
applied  for  their  detection;  but  we  are  not 
satisfied  that  the  jury  erred  in  coming  to 
the  conclusion  that  such  was  not  the  case 
here."  And  in  Lowenthal  v.  Vicksburg,  etc. 
R.  Co.  117  La.  1007,  42  So.  483,  it  appeared 
that  the  accident  in  which  the  plaintiff  was 
injured  w^as  due  to  the  breaking  of  a  wheel 
on  one  of  the  defendant's  trains.  The  court 
said:  "Tt  appears  that  one  of  the  wheels  of 
the  train  was  cracked.  The  wheel  broke  in 
two  pieces  while  the  train  was  under  head- 
way, and  part  of  the  train  left  the  track. 
Defendant  does  not  admit  the  fault  and  neg- 
ligence charged.  It  sought  to  sustain  its 
defense  by  urging  that  the  wheels  of  the 
train  were  manufactured  by  a  reputable  and 
experienced  company;  that  these  wheels  were 
manufactured  of  material  of  average  quali- 
ty; that  the  construction  was  good;  that  an 
inspection  had  been  made  at  Shreveport  be- 


fore the  train  left  that  place  on  the  day  of 
the  accident;  that  the  conductor  in  whose 
charge  the  train  was,  and  the  engineer,  as 
defendant's  agents,  were  capable  and  in- 
telligent workmen.  .  .  .  Tliere  can  be  no 
question  that  the  examination  and  inspection 
of  the  wheels  of  cars  is  a  matter  of  the 
greatest  importance.  And  it  must  be  further 
said  that,  when  a  carrier  of  passengers  sets 
up  as  a  defense  that  a  defect  could  not  be 
discovered,  it  devolves  upon  it  to  prove  that 
fact.  It  has  the  onus  of  proof.  It  should 
prove  tliat  the  train  was  in  good  running 
order,  and  that,  if  there  was  anything  out  of 
order,  it  was  not  visible.  But  the  defendant 
did  not  sustain  that  defense.  It  did  not 
succeed  in  proving  that  the  fissures  in  the 
wheels  were  mere  invisible  lines." 

I/.  Defect  Not  Discoverable  by  Known 

Tests, 

It  is  well  settled  that  a  carrier  of  pas- 
sengers is  not  liable  for  injuries  caused  by 
latent  defects  in  its  appliances,  which  conid 
not  have  been  discovered  either  in  the  process 
of  manufacture  or  subsequently  by  the  appli- 
cation of  that  skill  and  care  which  is  re- 
quired of  a  carrier.  Headhead  v.  Midland  R. 
Co.  L.  R.  4  Q.  B.  (Eng.)  379,  L.  R.  2  Q.  B. 
412,  9  B.  &  S.  619,  38  L.  J.  Q.  B.  169,  20  L 
T.  N.  S.  628,  17  W.  R.  737;  Stokes  v.  East- 
ern Counties  R.  Co.  2  F.  &  F.  (Eng.)  691- 
693;  Canadian  Pac.  R.  Co.  v.  Chalifoux,  22 
Can.  Sup.  Ct.  721;  Pershing  v.  Chicago,  etc. 
R.  Co.  71  la.  561,  32  N.  W,  488;  Baltimore 
City  Passenger  R.  Co.  v.  Nugent,  86  Md. 
349,  38  Atl.  779,  39  L.R.A.  161;  Western 
Maryland  R.  Co.  v.  State,  96  Md.  650,  .13 
Atl.  909;  McPadden  v.  New  York  Cent.  R. 
Co.  44  N.  Y.  478,  4  Am.  Rep.  705;  Carroll 
V.  Staten  Island  R.  Co.  68  N.  Y.  126,  139, 
17  Am.  Rep.  221;  Houston,  etc.  R.  Co.  v. 
Richards,  20  Tex.  Civ.  App.  203,  49  S.  W. 
687;  Houston,  etc.  R.  Co.  v.  Summers  (Tex.) 
49  S.  VA^  1106.  See  also  Hyman  v.  Nye,  6  Q. 
B.  D.  (Eng.)  685,  29  Moak  769;  Christie  v. 
Griggs,  2  Campb.  (Eng.)  79,  11  Rev.  Rep. 
666;  Gerlach  v.  Detroit  United  Ry.  171 
Mich.  474,  137  N.  W.  256;  Caldwell  ▼.  New 
Jersey  Steamboat  Co.  47  N.  Y.  282,  affirming 
66  Barb.  425;  Leyh  v.  Newburgh  Electric  R 
Co.  168  N.  Y.  667,  61  N.  E.  1131.  Compart 
Alden  v.  New  York  Cent.  R.  Co.  26  N.  V- 
102,  82  Am.  Dec.  401,  the  decision  in  that 
case  was  expressly  disapproved  of  by  the 
court  in  McPadden  v.  New  York  Cent.  R.  Co. 
supra,  and  is  in  effect  disapproved  by  all  of 
the  later  decisions  passing  on  the  question 
involved.  Thus  in  Readhead  v.  Midland  R. 
Co.  L.  R.  4  Q.  B.  (Eng.)  379,  Montague 
Smith,  J.,  said:  "In  this  case  the  plaintiff, 
a  passenger  for  hire  on  the  defendants'  rail- 
way, suffered  an  injury  in  consequence  of  the 
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carriage  in  which  he  traveled  getting  off  the 
line  and  upsetting;  the  accident  was  caused 
by  the  breaking  of  the  tire  of  one  of  the 
wheels  of  the  carriage  owing  to  'a  latent 
defect  in  the  tire  which  was  not  attributa- 
ble to  any  fault  on  the  part  of  the  manu- 
facturer, and  could  not  be  detected  previously 
to  the  breaking/  Does  an  action  lie  against 
the  conapany  under  these  circumstances  T 
This  question  involves  tlie  consideration  of 
the  true  nature  of  the  contract  made  between 
a  passenger  and  a  general  carrier  of  pas- 
sengers for  hire.  It  is  obvious,  that  for  the 
plaintiff  on  this  state  of  facts  to  succeed  in 
this  action,  he  must  establish  either  that 
there  is  a  warranty,  by  way  of  insurance  on 
the  part  of  the  carrier  to  convey  the  pas- 
senger safely  to  his  journey's  end,  or,  as  the 
learned  counsel  mainly  insisted,  a  warranty 
that  the  carriage  in  which  he  travels  shall 
be  in  all  respects  perfect  for  its  purpose, 
that  is  to  say,  free  from  all  defects  likely 
to  cause  peril,  although  those  defects  were 
such  that  no  skill,  care,  or  foresight  could 
have  detected  their  existence.  We  are  of 
opinion,  after  consideration  of  the  authori- 
ties, that  there  is  no  such  contract  either  of 
general  or  limited  warranty  and  insurance 
entered  into  by  the  carrier  of  passengers,  and 
that  the  contract  of  such  a  carrier  and  the 
obligation  undertaken  by  him  are  to  take 
due  care  (including  in  that  term  the  use  of 
skill  and  foresight)  to  carry  a  passenger 
safely.  It  of  course  follows  that  the  absence 
of  such  care,  in  other  words  negligence,  would 
alone  be  a  breach  of  this  contract,  and  as 
the  facts  of  this  case  do  not  disclose  such 
a  breach,  and  on  the  contrary  negative  any 
■  want  of  skill,  care  or  foresight,  we  think  the 
plaintiff  has  failed  to  sustain  his  action. 
.  .  .  We  do  not  attempt  to  define,  nor  is  it 
necetBsary  to  do  so,  all  the  liabilities  which 
the  obligation  to  take  due  care  imposes  on 
the  carrier  of  passengers.  Nor  is  it  neces- 
sary, inasmuch  as  the  case  negatives  any 
fault  on  the  part  of  the  manufacturer,  to 
determine  to  what  extent  and  under  what 
circumstances  they  may  be  liable  for  the 
want  of  care  on  the  part  of  those  they  em- 
ploy to  construct  works,  or  to  make  •r  fur- 
nish the  carriages  and  other  things  they  use. 
*Due  care,'  however,  undoubtedly 
means  having  reference  to  the  nature  of  the 
contract  to  carry,  a  high  degree  of  care,  and 
casts  on  carriers  the  duty  of  exereising  all 
vigilance  to  see  that  whatever  is  required 
ior  the  safe  conveyance  of  their  passengers 
is  in  fit  and  proper  order.  But  the  duty  to 
take  due  care,  however  widely  construed  or 
however  rigorously  enforced,  will  not,  as  the 
present  action  seeks  to  do,  subject  the  de- 
fendants to  the  plain  injustice  of  being  com- 
pelled by  the  law  to  make  reparation  for  a 
disaster  arising  from  a  latent  defect  in  the 


machinery  which  they  are  obliged  to  use, 
which  no  human  skill  or  care  could  either 
have  prevented  or  detected.  In  the  result  we 
come  to  the  conclusion  that  the  case  of  the 
plaintiff,  so  far  as  it  relies  on  authority,  fails 
in  precedent;  and  so  far  as  it  rests  on  prin- 
ciple, fails  in  reason.  Consequently  the 
judgment  of  the  Court  of  Queen's  Bench  in 
favor  of  the  defendants  will  be  affirmed/' 
In  Pershing  v.  Chicago,  etc.  R.  Co.  71  la. 
661,  32  N.  W.  488,  it  appeared  that  the  fol- 
lowing instruction  bv  the  trial  court  was 
approved  on  appeal :  "  'If  you  find  that  the 
rails  which  were  broken  were  made  by  a 
manufacturer  of  good  repute,  were  made  upon 
the  approved  method  of  manufacturing  rails, 
were  properly  tested  by  the  proper  known 
and  usually  applied  tests  then  in  practical 
use,  and  had  been  on  the  track  for  several 
years,  and  had  successfully  stood  the  strain 
of  numerous  passing  trains  without  in  any 
manner  affecting  their  quality  or  strength, 
so  far  as  could  be  seen  by  proper  examination, 
carefully  and  skilfully  made;  if,  at  the  time 
of  the  accident,  they  were  placed  and  lying 
securely  on  sound  ties,  with  good  angle  bars 
or  splices  at  the  ends,  with  sufficient  ballast 
under  the  ties,  with  all  their  connections  and 
supports  well  adjusted ;  if  they  had  been  sub- 
jected to  a  daily  inspection  in  the  most  ap- 
proved and  customary  way  of  inspecting  such 
appliances  by  the  most  careful  and  best  man- 
aged railroads  in  the  country,  by  some  serv- 
ants of  competent  skill  and  experience  in 
such  matters,  and  said  rails  appeared  then 
sound,  and  all  these  connections  and  sup- 
ports sound  and  secure;  and  if  there  were 
no  flaws  or  defects  visible,  or  that  could  have 
been  discovered  by  such  approved  and  cus- 
tomary inspection,  made  in  the  manner  here- 
in before  explained — then  the  defendant  was 
not  negligent  with  reference  to  said  rails.' " 
Likewise  a  carrier  is  not  responsible  for 
an  accident  due  to  a  latent  defect  in  an  ap- 
pliance where  it  is  shown  that  the  appli- 
ance was  manufactured  in  a  proper  manner 
by  respectable  manufacturers  and  that  no 
defect  was  revealed  by  the  usual  examination 
and  test  made  by  the  carrier  shortly  before 
the  accident.  Thus  in  Frelsen  v.  Southern 
Pac.  Co.  42  La.  Ann.  673,  7  So.  800,  it 
appeared  that  while  the  plaintiff  was  a  pas- 
senger on  a  sleeper  attached  to'  a  train  of 
the  defendant  company,  a  wheel  from  under 
a  coach  in  front  of  that  on  which  she  was 
riding  broke;  that  her  sleeper  became  un- 
coupled, derailed  and  capsized  and  that  in 
the  upsetting  she  was  injured.  The  defend- 
ant contended  that  it  had  provided  a  safe  con- 
veyance with  proper  equipments,  as  far  as 
it  could  do  so,  with  the  exercise  of  the  utmost 
care  and  skill,  and  that  the  accident  w&s 
solely  due  to  a  latent  defect  in  a  wheel, 
which   no   human   care   or    skill   could   have 
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detected  or  prevented.  The  court  said: 
*'There  can  be  no  doubt  that,  as  it  is  shown, 
the  wheel  was  manufactured  in  a  proper  man- 
ner by  respectable  manufacturers,  and  that 
like  it,  the  axle  was  without  blemish;  that 
as  no  defect  was  revealed  after  the  usual 
examination  and  test  on  the  night  of  the 
accident  and  shortly  before  its  occurrence, 
no  fault  could  be  imputed  to  the  defendant, 
from  which  liability  for  the  injury  sus- 
tained could  be  attached." 


BOLTON 

V. 

BOLTON. 

New  Jersey  Court  of  Errors  and  Appeah 
November  16,  1914. 

S6  N.  jr.  Law  622;  92  All.  389, 


Alimony  —  Power  to  Modify  Decree  — 
Fast  Dne  Instalments. 

The  decree  made  by  a  court  of  a  sister 
state,  adjudging  alimony  to  a  wife  payable 
in  future  instalments,  is  a  final  judgment 
entitled  to  the  protection  of  the  full  faith  and 
credit  clause  of  the  Federal  Constitution  as 
to  all  past-due  instalments,  unless  the  right 
to  the  alimony  is  so  within  the  discretion  of 
the  court  rendering  the  decree  that  it  does 
not  vest  in  the  beneficiary,  even  in  the  absence 
of  tlie  exercise  of  any  discretionary  power 
which  the  court  may  have  to  annul,  vary,  or 
modify  the  decree. 

[See  note  at  end  of  this  case.] 

Same. 

A  decree  for  future  alimony  payable  in  in- 
stalments, and  which  the  court  may  subse- 
quently annul,  vary,  or  modify  upon  due  no- 
tice to  all  parties  interested,  confers  a  vested 
right  in  the  beneficiary  to  all  instalments 
that  have  become  due,  which  cannot  be  an- 
nulled, varied,  or  modified  as  to  them. 

[See  note  at  end  of  this  case.] 


The  statute  of  the  state  of  New  York  au- 
thorizing the  court  to  make  directions  con- 
cerning the  allowance  of  alimony,  with  pow- 
er at  any  time  after  final  judgment  to  annul, 
vary,  or  modify  such  judgments,  confers  no 
retroactive  power  to  alter  the  judgment  as  to 
past-due  instalments,  and  the  annulment, 
variation,  or  modification  can  only  affect  in- 
stalments which  have  not  fallen  due,  and 
such  decree  as  to  past-due  instalments  is  a 
final  decree,  entitled  to  the  benefit  of  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 


Appeal  from  Supreme  Court. 

Action  to  recover  past-due  instalments  of 
alimony.  Tillie  J.  Bolton,  plaintiff,  and 
James  H.  Bolton,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    ApriRMED. 

Clarence  E.  Case  for  appellant. 
Collins  &  Corhin  for  appellee. 

[623]  Bergen,  .J. — By  the  decree  of  the  Su- 
preme Court  of  the  State  of  New  York,  the 
plaintiff  was  granted  an  absolute  divorce  from 
her  husband,  the  defendant,  and  by  the  :-a.me 
decree  it  was  adjudged  that  the  defendant  pay 
the  plaintiff  the  sum  of  $125  monthly,  for  her 
support  and  maintenance,  such  payments  to 
be  made  on  the  first  day  of  each  month,  begin- 
ning with  August  1st,  1011. 

The  defendant  made  such  payments  to,  and 
including  November  Ist,  1911,  and  thereafter 
refused  to  make  them,  whereupon  the  plaintiff 
brought  her  suit  in  the  Supreme  Court  of  this 
state,  to  recover  past-due  installments  which 
had  accrued  on  the  decree  between  December 
1st,  1911,  and  November  1st,  1913,  the  sum- 
mons being  tested  November  10th,  1913. 

The  defendant,  in  his  answer,  admitted  the 
making  of  the  decree  by  the  Supreme  C-ourt 
of  the  State  of  New  York,  as  well  as  nonpay- 
ment of  the  installments  of  alimony  thereby 
adjudged,  as  set  out  in  plaintiff's  complaint, 
but  set  up  two  defences — (a)  that  the  de- 
fendant had  been,  on  February  28th,  [624] 
1013,  adjudged  a  bankrupt,  and  that  all  of 
the  alimony  which  had  accrued  prior  to  that 
date  became  the  property  of  her  trustee  in 
bankruptcy,  and  was  therefore  not  recoverable 
by  her ;  (b)  that  the  decree,  the  basis  of  plain- 
tiff's action,  was  not  final  in  the  state  where 
made,  but  was  there  subject  to  annulment, 
variation  or  modification,  and  therefore  the 
complaint  disclosed  no  cause  of  action.  The 
plaintiff  moved,  before  a  justice  of  the  Su- 
preme Court  of  this  state,  to  strike  out  the 
answer,  who,  after  argument,  determined, 
first,  that  all  of  the  installments  which  were 
past  due,  when  the  petition  in  bankruptcy 
was  filed,  belonged  to  the  trustee  in  bank- 
ruptcy, and,  as  to  that  part  of  plaintiff's 
claim,  <«he  could  not  recover;  second,  that  the 
decree  was  not  such  a  final  judgment  as  to  be 
within  the  full  faith  and  credit  clause  of  the 
federal  Constitution;  third,  that  the  decree 
was  evidential  of  the  amount  due,  no  claim 
of  payment,  or  change  in  the  decree  beinp 
claimed,  and  "a  sound  public  policy  should 
prompt  this  court  to  aid  the  courts  of  New 
York  in  the  enforcement  of  a  decree  whoee 
propriety  is  in  no  way  questioned.'*  Tlie 
court  thereupon  ordered  a  judgment  entered 
in  favor  of  the  plaintiff  for  the  installments 
of  alimony  which  had  accrued  subsequent  to 
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the  petition  in  bankruptcy  and  prior  to  the 
bringing  of  the  suit,  and  denied  recovery  as 
to  the  past  due  and  unpaid  installments  ac- 
cruing prior  to  the  bankruptcy.  The  defend- 
ant appeals  from  the  judgment  thus  entered 
against  him.  Whether  alimony  awarded  the 
wife  for  support  and  maintenance  is  an  asset 
subject  to  be  taken  by  her  trustee  in  bank- 
ruptcy we  do  not  pass  on,  because  the  wife 
hns  not  appealed  from  the  adjudication 
against  her  on  that  branch  of  the  case. 

We  do  not  agree  with  the  determination 
of  the  court  below,  that  although  the  decree 
of  a  court  of  a  foreign  jurisdiction  is  not 
such  as  to  entitle  it  to  full  faith  and  credit 
in  this  state,  it  may,  nevertheless,  be  used 
as  conclusive  evidence  of  the  amount  due,  in 
aid  of  the  enforcement  of  a  decree  of  a  sister 
state,  for  that  would  give  it  a  part,  at  least, 
of  the  qualifications  of  a  judgment  entitled 
to  full  faith  and  credit,  it  either  possesses 
such  qualifications,  or  it  is  not  conclusively 
evidential  of  the  fact  it  is  supposed  to  prove, 
and  which  the  court  [625]  assumed  it  did 
conclusively  prove,  otherwise  the  judgment 
ordered  had  no  support.  In  addition  to  this, 
the  proceeding  in  this  state  is  not  to  aid  the 
State  of  New  York  in  enforcing  its  decree 
here,  either  by  execution,  sequestration  or  by 
any  other  method  of  legal  enforcement.  •  The 
proceeding  under  review  ifl  an  action  by  the 
plaintiff  against  the  defendant  to  recover 
money  claimed. to  be  due,  and  if  plaintiff  re- 
covers, she  will  have  a  new  judgment  enforce- 
able according  to  the  law  of  this  state.  Tlie 
judgment  upon  which  plaintiff  relies  is  only 
evidence  that  her  demand  has  been  established 
in  the  courts  of  the  State  of  New  York,  and  if 
properly  recovered  in  a  court  having  jurisdic- 
tion of  the  person  and  subject-matter,  which 
has  not  been  imposed  upon  by  fraud,  and  in 
w^hich  the  court  has  acted  fairly  and  without 
fraud,  must,  according  to  the  federal  consti- 
tution, be'  accepted  in  a  sister  state  as  con- 
clusive of  the  matters  thereby  adjudicated, 
but  if  it  lacks  the  necessary  attributes  of  such 
a  final  and  conclusive  judgment,  it  should  not 
be  accepted  on  any  theory  of  comity  or  public 
policy,  as  establishing  conclusively  any  part 
of  the  matters  thereby  adjudicated  in  support 
of  an  action  founded  alone  upon  a  decree 
which,  to  avail  the  plaintiff,  must  be  a  final 
and  conclusive  adjudication  of  the  amount 
due. 

The  rule  laid  down  in  Wigm.  Ev.  §  1347,  is 
this:  "If  the  judgment  is  recognized  as  con- 
clusive, then  the  plaintiff  offering  it  is  given 
his  order  to  enforce  it,  or  when  it  is  pleaded 
in  bar,  is  denied  an  order  to  enforce  his 
claim.  If  the  judgment  is  not  recognized  as 
conclusive,  then  an  action  or  a  defence  based 
on  it  is  rejected,  and  the  state  of  facts  as  to 
the  original  claim  is  investigated  in  a  prac- 
tically distinct  proceeding,  in  which  the  prior 
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judgment  plays  no  part  except  in  sometimes 
affecting  the  burden  of  proof." 

We  are  also  of  opinion  that  the  trial  court 
fell  into  an  error  in  holding  that  the  decree 
under  consideration  was  not  such  a  final  and 
conclusive  judgment  as  to  bring  it  within  the 
full  faith  and  credit  clause  of  the  federal 
constitution,  as  to  past-due  installments  ui 
alimony,  and  this  was  perhaps  due  to  the  fact 
that  its  attention  was  not  called  to  the  case 
of  Sistare  v.  Sistare,  218  U.  S.  1,  20  Ann. 
Cas.  1061,  30  S.  Ot.  682,  28  L.R.A.(X.S.) 
1068,  in  which  Chief  Justice  White  distin- 
guishes [626]  Lynde  v.  Lynde,  181  U.  S.  183, 
21  S.  Ct.  555,  45  U.  S.  (L.  ed.)  810,  upon 
which  the  trial  court  relied,  from  Barber  v. 
Barber,  21  How.  585,  16  U.  S.  (L.  ed.)  220. 
In  that  case,  the  wife  had  a  decree  which  re- 
quired the  husband  to  pay  to  her  in  quarterly 
installments  the  annual  sum  of  $360,  and.  the 
defendant  having  defaulted,  the  wife  brouglit 
suit  to  recover  alimony  past  due,  and  having 
judgment  in  the  District  Court  of  the  United 
States  for  the  District  of  Wisconsin,  the  hus- 
band appealed  to  the  Supreme  Court  of  the 
Unted  States.  The  decree  was  an  adjudica- 
tion of  the  Court  of  Chancery  of  the  State 
of  New  York,  and  it  contained  the  proviso, 
that  the  parties  thereto  might,  by  their  joint 
petition,  apply  to  the  court  to  have  the  decree 
modified  or  discharged.  The  Supreme  Court 
of  the  United  States  affirmed  the  judgment, 
holding  that  alimony  decreed  to  a  wife  is  as 
much  a  debt  as  any  other  judgment  for  money 
is.  In  the  Sistare  case  the  Chief  Justice  said: 
"When  these  two  cases  are  considered  to- 
gether, we  think  there  is  no  inevitable  and 
necessary  conflict  between  them,  and  in  any 
event  if  there  be,  that  Lynde  v.  Lynde  must 
be  restricted  or  qualified  so  as  to  cause  it  not 
to  overrule  the  decision  in  the  Barber  case. 
In  the  first  place,  in  the  Lynde  case,  no  refer- 
ence whatever  was  made  to  the  prior  decision, 
and  it  cannot  be  said  that  such  decision  was 
overlooked,  because  it  was  referred  to  in  the 
opinion  of  the  court  below  and  was  expressly 
cited  and  commented  upon  in  the  briefs  of 
counsel  submitted  in  the  Lynde  case.  In  the 
second  place,  in  view  of  the  elaborate  and 
careful  nature  of  the  opinion  in  Barber  v. 
Barber,  of  the  long  period  of  time  which  had 
intervened  between  that  decision  and  the  deci- 
sion in  Lynde  v.  Lynde,  and  the  fact  which  is 
made  manifest  by  decisions  of  the  court  of 
last  resort  of  the  several  states  that  the  rule 
laid  down  in  the  Barber  case  had  been  ac- 
cepted and  acted  upon  by  the  courts  of  the 
states  generally  as  a  final  and  decisive  expo- 
sition of  the  operation  and  scope  of  the  full 
faith  and  credit  clause  as  applied  to  the 
subject  with  which  the  case  dealt,  it  is  not 
to  be  conceived  that  it  was  intended  bv  the 
brief  statement  in  the  opinion  in  Lynde  v. 
Lynde  to  announce   a   new   and   radical  de- 
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parture  from  the  settled  rule  of  constitutional 
construction  which  had  prevailed  for  so  long 
a  time.  [627]  .  .  .  We  think  the  conclu- 
sion is  inevitable  that  the  Lynde  case  cannot 
be  Iield  to  have  overruled  the  Barber  case, 
and,  therefore,  that  the  two  cases  must  be  in- 
terpreted in  harmony  one  with  the  other,  and 
that  on  doing  so,  it  results,  first,  that,  gen- 
erally speaking,  where  a  decree  is  rendered 
for  alimony  and  is  made  payable  in  future 
installments,  the  right  to  such  installments 
becomes  absolute  and  vested  upon  becoming 
due,  and  is  therefore  protected  by  thp  full 
faith  and  credit  clause,  provided  no  modifica- 
tion of  the  decree  has  been  made  prior  to  the 
maturity  of  the  installments.  .  .  .  Second, 
that  this  general  rule,  however,  does  not  ob- 
tain where  by  the  law  of  the  state  in  which 
a  judgment  for  future  alimony  is  rendered, 
the  right  to  demand  and  receive  such  future 
alimony  is  discretionary  with  the  court  which 
rendered  the  decree  to  such  an  extent  that  no 
absolute  or  vested  right  attaches  to  receive 
the  installments  ordered  by  the  decree  to  be 
paid,  even  although  no  application  to  annul 
or  modify  the  decree  in  respect  to  alimony 
had  been  made  prior  to  the  installment  be- 
coming due."  The  Chief  Justice  then  pro- 
ceeded to  the  discussion  of  the  question  of  the 
finality  of  a  judgment  for  installments  of 
alimony  imder  the  statute  of  the  State  of  New 
York  as  it  existed  in  1899  when  the  litigation 
in  the  Sistare  case  was  instituted,  and  held 
that  under  the  law  as  it  then  existed  in  the 
State  of  New  York,  there  was  no  statute 
which  expressly  gave  power  to  the  court  to 
revoke  or  modify  an  installment  of  alimony 
which  had  accrued  prior  to  the  application 
for  modification,  and  that  a  decree  for  the 
payment  of  alimony  was  final  and  conclusive, 
as  to  past-due  installments,  and  was  therefore 
entitled  to  the  benefit  of  the  full  faith  and 
credit  clause  of  the  federal  constitution.  The 
cases  bearing  upon  this  question  all  appear  in 
the  opinion  of  the  Chief  Justice,  and  a  dis- 
cussion here  of  that  question  would  be  un- 
seemly, because  the  question  involved  is  an 
application  of  the  federal  constitution  to  the 
statutory  law  of  one  of  the  states  of  the  Union, 
the  principle  of  which  is  involved  in  the  pres- 
ent controversy,  and  this  court  should  and 
ought  to  be  controlled  by  the  determination 
of  that  high  tribunal. 

In  Taylor  v.  Stowe,  218  Mass.  248, 105  N.  E. 
890,  the  Supreme  Court  [628]  of  Maasachu- 
setts  held  that  where  the  statute  of  a  sister 
state  provided  that  where  either  of  the  parties 
contracted  a  new  marriage,  a  new  trial  may 
be  granted  as  to  the  alimony,  that  until  an 
application  has  been  made  for  a  new  trial  in 
a  case  where  one  of  the  parties  has  remarried, 
the  original  decree  remains  in  full  force,  and 
as  such,  has  the  protection  of  the  full  faith 
and  credit  clause,  and  the  fact  that  the  stat- 


ute of  the  state  where  the  decree  was  made 
gave  the  defendant  the  right  to  apply  for  a 
new  trial  as  to  iilimony,  did  not  deprive  th« 
decree  of  its  final  character,  until  application 
for  a  new  trial  was  made. 

The  defendant  in  this  case,  however,  claima 
that  the  statute  of  the  State  of  New  York 
has  been  amended  since  1899  bv  the  addition 
of  the  word  *'annul,"  which,  it  is  claimed,  haa 
a  broader  signification  than  the  words  "vary" 
or  "modify,"  and  that  therefore  the  reasoning 
of  the  Chief  Justice,  in  the  Sistare  case,  ia 
not  applicable,  and  this  is  based  upon  a  quota- 
tion, in  the  opinion,  of  section  1771  of  the 
New  York  code  of  Civ.  Pro.  in  force  in  1899, 
which  omits  the  word  ''annul."  This  is  dear- 
ly a  misquotation,  for  section  1771,  as  it  ex- 
isted in  1899,  as  set  out  in  the  margin  of  the 
opinion,  and  as  it  actually  existed,  reads .- 
"The  court  may,  by  order  upon  the  application 
of  either  party  to  the  action,  after  due  notice 
to  the  other,  to  be  given  in  such  a  manner 
as  the  court  shall  prescribe,  at  any  time  after 
final  judgment  annul,  vary  or  modify  such  di- 
rections.'' That  such  v/as  the  statute  which 
the  Chief  Justice  was  construing  is  not  only 
manifested  by  his  reference  to  it  in  the  opin- 
ion as  copied  in  the  margin,  but  by  the  further 
fact  that  it  was  the  law  of  New  York  relat- 
ing to  "separating  the  parties  from  bed  and 
board  forever,  or  for  a  limited  time  for  either 
of  the  following  causes,"  and  in  the  Sistare 
case,  the  decree  was  one  for  separation  "from 
the  defendant,  and  from  the  bed  and  board  of 
said  defendant,  on  the  groimd  of  non-support 
and  cruel  and  inhuman  treatment  of  the  de- 
fendant." Therefore,  the  Chief  Justice  was, 
in  the  Sistare  case,  dealing  with  a  decree  of 
separation,  and  from  bed  and  board,  in  which 
cases  the  court  of  New  York  had  power  to 
annul,  vary  or  modify  the  directions  concern- 
ing alimony  and  the  [629]  power  to  annul 
was  a  necessary  element  of  the  decision.  The 
statute  to  which  the  appellant  here  refers  to 
as  having  been  amended  in  1900,  was  section 
1759  of  the  New  York  code,  which  refers  to 
a  final  judgment  dissolving  the  marriage  rela- 
tion, the  amendment  being  the  introduction  of 
the  words  "whether  heretofore  or  hereafter 
rendered,  annul,"  so  that  the  statute  as 
amended  read,  that  the  court  might,  on  ap- 
plication of  either  party  after  due  notice,  "at 
any  time  after  final  judgment  whether  here- 
tofore or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction,"  but  this  amend- 
ment of  section  1759  did  not  affect  cases  prose- 
cuted under  section  1771,  which  was  the 
section  controlling  the  Sistare  case.  This 
amendment  was  reviewed  by  the  Court  of 
Appeals  of  New  York  in  Livingston  v.  Livinf?- 
ston,  173  N.  Y.  377,  66  N.  E.  123,  93  Am.  St 
Rep.  600,  61  L.R.A.  800,  where  it  was  held 
that  it  was  unconstitutional  so  far  as  it  ap- 
plied to  any  judgment  theretofore  rendered. 
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^liat  waa  a  case  of  an  absolute  divorce  and 
the  court  held  that  when  the  decree  wa«  en- 
tered, the  court  had  no  statutory  right  to 
alter  it,  "although  it  existed  where  the  action 
waa  for  a  separation/'  citing  section  1771  of 
the  Civ.  Pro.  code. 

But  if  we  assume  that  the  word  "annul" 
was  not  in  the  statute  construed  in  the  Sis- 
tare  case,  and  has  been  since  added  so  as  to 
be  applicable  to  the  present  decree,  still  the 
court  has  not,  under  the  rule  adopted  in  that 
case,  power  to  annul,  vary  or  modify  the  de- 
cree as  to  installments  due  and  payable  be- 
fore any  such  annulment  or  variation  is  made, 
unless  under  the  law  of  the  state  in  which  the 
decree  is  made,  the  right  to  demand  past-due 
alimony  is  discretionary  with  the  court  to 
such  an  extent  that  no  absolute  vested  right 
attaches  to  have  the  past-due  installments 
paid.  That  no  power  to  vary,  or  modify  past- 
due  installments  was  vested  in  the  courts  of 
New  York  by  any  statute  of  that  state,  prior 
to  the  amendment  of  1900,  was  settled  by  the 
Sistare  case,  and  the  addition  of  the  word 
*'annul,"  by  an  amendment  to  the  statute, 
would  not  give  to  the  courts  any  additional 
retroactive  power.  If  no  power  existed  to 
vary  or  modify  a  decree  with  reference  to 
past-due  alimony,  and  such  authority  in  the 
statute  did  not  operate  retroactively,  as  seems 
to  be  the  rule  establislied,  not  [630]  only  by 
the  courts  of  New  York,  but  also  by  the  Su- 
preme Court  of  the  United  States,  certainly 
the  addition  of  the  word  ^'annul"  by  statute, 
unless  accompanied  by  an  express  power  to 
revoke  or  modify  an  installment  which  had 
accrued  prior  to  the  exercise  of  such  a  power, 
would  not  be  construed  as  a  legislative  intent 
to  give  a  statute  retroactive  effect  which  it 
would  not  possess  except  for  the  use  of  the 
word  "annul,"  for,  in  the  absence  of  an  ex- 
press power,  every  reasonable  implication 
must  be  resorted  to  against  the  existence  of 
such  power.  It  may  be  assumed,  so  far  as 
the  present  case  is  concerned,  that  the  courts 
of  New  York  have  the  power  to  annul,  vary 
or  modify  a  decree  for  alimony,  with  refer- 
ence to  future  installments,  but  it  seems  to 
be  clearly  settled  by  the  cases  above  referred 
to  that,  under  the  statute  of  New  York,  its 
courts  have  no  power  to  annul  so  much  of  a 
decree  as  relates  to  installments  already  due 
and  payable,  because  the  right  thereto  be- 
comes absolute  and  vested  upon  becoming  due. 
Tlie  decree,  upon  which  this  action  is  founded, 
being  a  final  and  conclusive  judgment  as  to 
past-due  installments,  was  therefore  one  en- 
titled to  the  benefit  of  the  full  faith  and 
credit  clause  of  the  federal  constitution,  and 
tlie  refusal  of  the  trial  court  to  p^ive  it  such 
effect  was  error,  but  the  plaintiff  being  en- 
titled to  recover  on  her  foreign  decree  as  a 
judgment  entitlod  to  full  faith  and  credit, 
would  have  prevailed  if  the  proper  rule  had 


been  applied  by  the  court  below,  and  therefore 
the  judgment  will  be  affirmed,  for  the  reasons 
indicated  in  this  opinion. 

For  affirmance — The  Chancellor,  Chief  Jus- 
tice, Garrison,  Swayze,  Trenchard,  Bergen, 
Kalisch,  Black,  Bogert,  Vredenburgh,  Heppen- 
heiraer,  Williams,  J  J. — 12. 

For  reversal:     None. 


NOTB. 

The  reported  case  holds  that  a  decree  for 
alimony  payable  in  instalments  cannot  be 
modified  or  vacated  as  to  paat-due  instal- 
ments and  accordingly  concludes  that  as  to 
accrued  instalments  such  a  decree  is  entitled 
to  full  faith  and  credit  when  sued  on  in  an- 
other state.  The  earlier  cases  discussing  the 
power  of  a  court  to  modify  a  decree  for  ali- 
mony already  accrued  are  reviewed  in  the  note 
to  Guess  V.  Smith,  Ann.  Cas.  1914A  300. 
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Contraets  —  Intent  of  Parties  —  Vari- 
ance from  Terms  of  Contraet. 

A  party  writing  a  contract  cannot  reason- 
ably contend  that  he  did  not  intend  to  do 
all  that  tlie  contract  by  its  terms  obliged 
him  to  do. 

Contract  to  Procure  Legislation. 

Any  person  interested  in  any  proposed  leg- 
islation before  any  lepfislative  body,  includ- 
ing the  common  council  or  other  lawmaking 
body  of  a  municipal  corporation,  may  legally 
employ  an  agent  or  an  attorney  to  collect 
facts  relating  thereto,  and  to  prepare  a  bill, 
and  to  explain  the  desired  measure  to  the 
legislative  body  or  any  committee  thereof 
fairly  and  openly,  and  have  it  introduced,  and 
a  contract  to  pay  for  such  services,  so  ren- 
dered, is  not  a  violation  of  law  or  of  public 
policy. 

[See  note  at  end  of  this  case.] 

Satne. 

A  contract  whereby  a  paving  com  pari y 
np:reed  to  pay  plaintiff  3  per  cent  of  the  con- 
tract price  on  all  contracts  for  street  improve- 
ment work  entered  into  between  it  and  a 
city,  to  be  earned  when  the  contracts  should 
have  been  duly  signed  by  the  company  and 
the  city,  and  providing  that  plaintiff  should 
at  all   times  do  everything  in  his  power" 
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to  further  the  business  of  the  company,  un- 
der which  plaintiff  was  to  circulate  petitions 
among  property  owners  asking  that  streets 
be  paved  with  the  company's  product,  and 
obtain  signatures  of  20  per  cent  of  the  prop- 
erty owners,  to  present  such  petitions  to  the 
city  council,  to  answer  and  fight  remon- 
strances, and,  by  bringing  property  owners 
before  the  street  committee  and  the  council, 
to  procure  the  passage  of  ordinances  and  reso- 
lutions authorizing  the  paving  of  streets,  and 
assessing  the  expense  on  the  adjacent  lots,  in 
efl'ect  a  selling  or  promoting  proposition,  in 
view  of  the  fact  that  the  compensation  was 
contingent,  and  was  broad  enough  to  cover 
services  of  any  kind,  secret  or  open,  honest 
or  dishonest,  and  the  exercise  of  pers(Mial  and 
private  influence  upon  the  city  council,  and 
of  the  fact  that  such  compensation  was  prob- 
ably included  in  the  company's  contract  price, 
is  invalid,  as  against  public  policy. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Multnomah 
county:     Hamilton,  Judge. 

Action  on  contract.  George  M.  Hyland, 
plaintiff,  and  Oregon  Hassam  Paving  Com- 
pany, defendant.  Judgment  for  defendant. 
Plaintiff  appeals.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

Siapleton  d  Sleight  for  appellant. 
Omar  C.  Spencer,  Carey  d  Kerr  and  Charles 
A.  Hart  for  respondent. 

[2]  Ramset,  J. — The  defendant  is  a  cor- 
poration and  engaged  in  the  business  of  pav- 
ing streets  with  a  certain  patented  process. 
On  January  10,  1909,  the  defendant  and  the 
plaintiff  entered  into  a  written  contract  by 
which  the  defendant  employed  the  plaintiff 
to  work  for  it  for  a  stated  length  of  time  for 
a  compensation  stated  in  the  said  contract. 
A  part  of  said  contract  is  as  follows : 

"Said  party  of  the  first  part  agrees  to  pay 
said  party  of  the  second  party  for  and  in  con- 
sideration of  the  services  rendered  by  said 
party  of  the  second  part,  [3]  as  hereinafter 
specified,  the  sum  of  3  per  cent  of  the  contract 
price  on  all  contracts  for  street  improvement 
work  entered  into  by  and  between  said  party 
of  the  first  part  and  the  City  of  Portland, 
or  any  other  city,  firm,  corporation  or  in- 
dividual during  the  life  of  this  agreement. 
The  said  contract  price  shall  be  the  estimated 
amount  of  the  total  cost  of  such  improvement 
according  to  the  estimate  supplied  in  plans 
and  specifications  therefor.  The  said  remun- 
eration shall  be  deemed  to  be  earned  by  said 
party  of  the  second  part  when  the  contract 
shall  have  been  duly  signed  by  said  party  of 
the  first  part  and  the  City  of  Portland,  or 
other  city,  firm,  corporation  or  individual, 
and  the  amount  due  said  party  of  the  second 
part  under  this  agreement  shall  become  due 


and  payable  thereafter  on  demand.  It  is 
further  understood  and  agreed  that  the  said 
party  of  the  second  part  shall  have  the  right 
to  draw  against  an  account,  which  shall  be 
opened  between  him  and  the  said  party  of  the 
first  part,  the  sum  of  two  hundred  fifty 
($250.00)  dollars  for  each  and  every  calendar 
month  of  any  and  all  years  during  the  life 
of  this  contract,  and  that  said  sum  of  tw^ 
hundred  fifty  ($250.00)  dollars  shall  be 
charged  against  the  account  of  said  party  of 
the  second  part,  and  shall  be  deducted  from 
the  sum  or  sums  which  are  at  any  time 
due,  or  shall  become  due  to  the  said  party 
of  the  second  part  from  said  party  of  the 
first  part. 

"It  is  further  understood  and  agreed  that 
the  party  of  the  first  part  herein  guarantees 
to  the  party  of  the  second  part  that  his  an- 
nual compensation  under  the  terms  of  this 
agreement  shall  be  not  less  than  three  thou- 
sand ($3,000.00)  dollars  during  any  one  year 
of  this  contract,  and  the  said  party  of  the 
first  part  agrees  in  any  event  to  pay  to  the 
party  of  the  second  part  three  thousand 
($3,000.00)  dollars  each  and  every  year  dur- 
ing the  period  of  his  employment,  regardless 
of  whether  or  not  the  commissions  earned  un- 
der the  conditions  of  this  agreement  by  the 
said  party  of  the  second  part  shall  equal 
said  sum.  It  being  understood  that  commis- 
sions earned  on  business  taken  during  any 
one  year  of  this  contract  shall  not  be  carried 
forward  [4]  to  make  up  any  part  of  compen- 
sation for  a  succeeding  year,  and  that  all 
commissions  are  to  be  credited  to  the  year 
in  which  the  contract  was  taken,  and  not 
otherwise. 

"It  is  further  agreed  by  the  party  of  the 
first  part  that,  in  addition  to  the  compensa- 
tion of  the  party  of  the  second  part  herein- 
before provided,  said  party  of  the  first  part 
shall  pay  unto  the  said  party  of  the  second 
part  the  sum  of  fifty  (50)  dollars  a  month 
for  each  and  every  month  during  the  term  of 
this  agreement.  Said  sum  to  be  an  item  of 
expense  by  said  party  of  the  first  part,  and 
in  no  way  become  a  part  of  the  compensation 
earned  by  said  party  of  the  second  part  un- 
der the  other  terms  of  this  agreement. 

''And  the  said  party  of  the  second  part 
agrees  to  devote  his  time,  and  the  whole  t here- 
of,  and  to, give  his  best  attention  to  the  affairs 
and  business  of  the  said  party  of  the  first 
part.  It  is  understood  that  said  party  of  the 
second  part  shall  at  all  times  do  everything 
in  his  power  to  accomplish  the  success  of  and 
aid  the  business  of  the  said  party  of  the  first 
part;  and  it  is  expressly  understood  and 
agreed  that  the  said  party  of  the  second  part 
shall  not  at  any  time  throughout  the  life  of 
this  agreement  enter  into  any  other  employ- 
ment in  the  interests  of  any  other  enterprise 
or  parties,  and  shall  devote  his  time  and  at- 
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tention  to  the  affairs  of  the  Baid  party  of  the 
first  part." 

When  the  demand  that  is  the  basis  of  this 
action  accrued,  the  said  contract  was  in  force 
and  the  plaintiff's  rights  are  measured  by 
said  contract.  The  third,  fourth  and  fifth 
paragraphs  of  the  complaint  are  as  follows: 
''That  the  plaintiff  performed  services  for 
the  defendant  under  and  in  pursuance  of  said 
contract  in  securing  street  improvement  work 
for  the  defendant  from  the  City  of  Portland. 
Tliat  as  a  part  of  said  services  the  plaintiff 
procured  for  the  defendant  from  the  City  of 
Portland  a  contract  for  the  impi'ovement  of  a 
portion  of  Macadam  Street,  and  that  the  de- 
fendant and  [5]  the  City  of  Portland  entered 
into  a  contract  for  such  improvement  woi'k 
on  the  29th  day  of  September,  1910,  by  the 
terms  of  which  and  the  plans  and  specifica- 
tions thereunder,  defendant  agreed  with  the 
City  of  Portland  that  it  would  pave  and  im- 
prove said  portion  of  Macadam  Street,  and 
the  City  of  Portland  agreed  to  pay  the  de- 
fendant therefor  the  sum  of  $108,519.96. 
That  under  the  terms  of  8<Ud  contract  the 
plaintiff  earned  the  sum  of  $3,255.59  as  his 
commission  tmd  compensation  for  procuring 
the  said  contract,  and  that  the  same  became 
due  and  payable  on  demand  after  the  signing 
of  said  contract  as  aforesaid. 

"That  the  plaintiff  has  duly  performed  all 
the  conditions  of  said  contract  on  his  part 
to  be  performed. 

"That  on  or  about  the  Ist  day  of  October, 
1910,  plaintiff  demanded  of  said  defendant 
payment  of  said  sum  earned  under  said  con- 
tract, but  no  part  thereof  has  been  paid." 

The  defendant  denies  parts  of  the  com- 
plaint, and  alleges,  inter  alia,  that  said  con- 
tract for  the  paving  of  Macadam  Street  stated 
in  the  complaint  was  void,  and  that  the  plain- 
tiff, on  the  24th  day  of  February,  1911,  execut- 
ed and  filed  with  the  City  of  Portland,  for 
and  on  behalf  of  the  defendant,  a  written  con- 
sent to  the  abandonment  of  all  rights  under 
said  contract,  and  that  the  plaintiff  agreed 
not  to  claim  any  commission  on  said  contract. 
The  plaintiff  admits  that  the  said  contract 
was  rescinded  with  his  consent,  and  that  the 
defendant  did  not  improve  or  pave  any  part 
of  said  street.  The  defendant  set  up,  inter 
alia,  the  following  separate  defense: 

"Defendant,  for  a  second,  further  and  sepa- 
rate answer  and  defense  to  the  first  alleged 
cause  of  action  contained  in  the  complaint 
herein,  alleges  as  follows:  That  the  said  pre- 
tended contract  set  out  in  the  complaint  as 
Exhibit  *A*  is  and  was  void  and  against  pub- 
lic policy  in  this:  That  by  the  terms  of  said 
contract  plaintiff  undertook  to  do  everything 
in  its  power  to  [6]  accomplish  the  securing 
of  paving  contracts  from  the  city  council  and 
the  executive  board  of  the  City  of  Portland. 
That  the  said  city  council  and  said  executive 
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board  were  and  are  public  bodies,  nnd  plain- 
tiff undertook  to  use  and  did  use  his  personal 
Influence,  friendship  and  acquaintance  to  in- 
fluence the  deliberations  and  determinations 
of  said  bodies  and  the  individual  members 
thereof." 

The  reply  admits  portions  of  the  answer, 
but  denies  other  portions  thereof,  and  sets  up 
new  matter.  The  plaintiff  and  one  other  wit 
ness  testified  in  the  case,  and,  the  plaintiff 
having  rested,  the  court,  on  motion  of  the  de- 
fendant, granted  a  judgment  of  nonsuit,  hold- 
ing that  the  plaintiff's  claim  for  commis- 
sions and  the  contract  on  which  it  is  based 
are  void  as  being  contrary  to  public  policy, 
etc.     The  plaintiff  appeals. 

The  question  for  decision  is:  Are  the  plain- 
tiff's claim  for  commissions  and  said  contract 
void,  as  being  contrary  to  public  policy  ?  The 
complaint  states  that  the  plaintiff's  cause  of 
action  is  for  procuring  for  the  defendant, 
from  the  City  of  Portland,  a  contract  for  the 
improvement  of  a  portion  of  said  Macadam 
Street.  By  this  contract  the  defendant  was 
to  improve  and  pave  a  portion  of  said  street, 
and  said  city  was  to  pay  the  defendant  there- 
fore $108,519.96.  As  stated  supra,  this  con- 
tract was  rescinded  with  the  consent  of  the 
plaintiff,  and  the  defendant  received  nothing 
from  the  city  thereon.  It  is  to  be  noted  that 
the  plaintiff  demands  from  the  defendant  tlic 
said  $3,255.59  for  obtaining  from  said  city 
said  contract.  By  the  first  paragraph  of  said 
contract  tlie  defendant  agrees  to  pay  tlie 
plaintiff  3  per  cent  of  the  contract  price  on  all 
contracts  for  street  improvement  work  en- 
tered into  by  and  between  the  defendant  and 
the  City  of  Portland  during  the  life  of  said 
contract  (five  years),  and  said  contract  pro- 
vides that  said  remuneration  shall  be  [7] 
deemed  earned  by  said  party  of  the  second 
part  (the  plaintiff)  when  the  contract  shall 
have  been  duly  signed  by  the  defendant  and 
the  city.  The  following  part  of  said  contract 
has  a  material  bearing  on  the  point  urged 
by  the  defendant  and  sustained  by  the  trial 
court : 

"And  the  said  party  of  the  second  part 
(the  plaintiff)  agrees  to  devote  his  time  and 
the  whole  thereof,  and  to  give  his  best  atten- 
tion, to  the  affairs  and  business  of  said  party 
of  the  first  part  (the  defendant).  It  is  un- 
derstood that  said  party  of  the  second  part 
(the  plaintiff)  shall  at  all  times  do  every- 
thing in  his  power  to  ticcomplish  the  success 
of  and  aid  the  business  of  the  party  of  the 
first  part"  (the  defendant). 

1-3.  It  will  be  noted  that  the  contract 
provides  that  the  plaintiff  shall  at  all  times 
do  everything  in  his  power  to  accomplish  the 
success  of  the  business  of  the  defendant.  Tlie 
plaintiff  says  that  he  wrote  said  contract,  and 
hence  he  cannot  reasonably  contend  that  he 
did  not  intend  to  do  all  that  the  contract  by 


944 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


its  terms  obliged  him  to  do.  His  duty  was  to 
obtain  from  the  city  paving  contracts  for  the 
defendant.  In  order  to  obtain  such  contract, 
petitions  had  to  be  circulated  among  the  prop- 
erty owners  adjacent  to  the  streets,  asking 
that  the  streets  be  paved,  and  these  petitions, 
it  seems,  were  required  to  be  signed  by  at 
least  20  per  cent  of  the  property  owners.  The 
plaintiff  had  charge  of  obtaining  these  signa- 
tures, and  in  order  to  obtain  them  it  was 
necessary  for  him  to  convince  at  least  20  per 
cent  of  the  property  owners  that  the  streets 
should  be  paved  with  the  Hassam  pavement. 
When  the  proper  petitions  were  obtained,  they 
were  presented  to  the  city  council.  The  plain- 
tiff had  charge  of  that,  too,  and  had  to  do  it, 
or  see  that  it  was  done.  If  a  remonstrance 
was  presented  against  the  proposed  improve- 
ment, it  was  his  duty  to  fight  that  also.  The 
following  [8]  extracts  from  the  plaintiff's  evi- 
dence show  some  of  the  work  done  by  him  in 
obtaining  contracts: 

"When  a  remonstrance  was  filed  by  certain 
property  holders  on  the  street  which  was  hav- 
ing the  improvement,  they  did  not  want  our 
particular  street,  or  they  did  not  want  any, 
and  so  on,  I  copied  from  the  city  records  a 
list  of  those  remonstrances  and  would  get 
some  of  my  help — whoever  was  working  for 
me,  I  always  paid  my  own  help — and  we  went 
out  and  explained  to  the  people  as  best  we 
could  that  our  street  was  superior,  or  that  it 
was  clieaper,  or,  if  they  were  opposed  to  pav- 
ing altogether,  why  the  street  should  be 
paved;  that  is,  as  a  matter  of  civic  pride  and 
improvement  of  their  property.  It  was  sales- 
manship in  that  respect.  When  we  were  get- 
ting these  signers,  we  did  not  go  to  all  of 
them,  because  it  was  a  matter  of  expense 
to  me,  and  time,  and  many  men  were  working, 
and  we  could  not  see  them.  We  were  around 
all  the  time,  but  it  was  impossible  to  see  all 
of  them,  and  we  did  not  know  who  objected 
until  the  remonstrances  came  in,  and  then 
we  would  go  back  and  get  them  satisfied,  if 
possible. 

"I  can  only  testify  to  the  part  I  had  and 
thpse  things  that  I  was  concerned  in  with  my 
company.  For  instance,  I  took  in  a  petition 
that  represented  thirty  (30)  per  cent  of  the 
property  owners  on  the  presumption  that  they 
were  getting  hard  surface  petitions  as  they 
had  previously  done  on  the  twenty  (20)  per 
cent  basis,  and  I  presumed  they  would  grant 
mine,  and  when  did  not  and  were  discontinued 
and  set  back,  and  the  company  complained  to 
nie  about  the  matter,  I  immediately  went 
down  to  the  property  owners  on  the  street 
and  solicited  them  to  go  to  the  city  hall  and 
assist  me  in  showing  to  the  council  this  was 
the  street  they  wanted.  This  was  the  one 
they  preferred.  And  sometimes  I  would  get 
as  many  as  a  dozen,  twenty  or  thirty,  and 
sometimes  in  some  cases  a  hundred,  to  go  up 


with  me  and  fight  for  the  pavement  I  repre- 
sented. That  was  my  method.  I  took  the 
property  owners  to  the  street  committee  and 
sometimes  before  the  council  itself.  I  did  not 
interview  a  member  of  the  committee  [9] 
individually  or  a  member  of  the  council  ifuLi- 
i?iduaUy, 

*'Q.  Did  any  of  your  property  owners  ? 

**A.  I  am  not  testifying  to  what  they  did." 

The  foregoing  is  a  fair  example  of  the  plain- 
tiff's activity  in  obtaining  contracts.  Con- 
tracts could  not  be  obtained  without  petitions 
to  the  council,  and  the  passage  of  ordinances 
and  resolutions  by  that  body.  The  plaintiff 
was  charged  witli  the  duty  of  getting  all 
these  things  done,  and  he  represented  the  de- 
fendant therein. 

Mr.  E.  H.  Bauer  was  a  director  and  treasur- 
er of  the  defendant  while  the  plaintiff  was 
working  for  it  under  said  contract.  He  was 
a  witness  for  the  plaintiff,  and  stated  the 
plaintiff's  duties  under  said  contract  as  fol- 
lows: 

"He  was  to  secure  the  contracts  and,  as 
I  understood  it,  solicit  petitions,  handle  the 
promotion  end  of  it  up  to  the  time  when  tb^ 
company  should  sign  the  contract.  I  under- 
stood that  Mr.  Hyland's  work,  soliciting  peti- 
tions, and,  in  general,  watching  everything 
that  miglit  come  up,  as  Mr.  Hyland  explained 
it,  in  furthering  the  contracts  up  to  the  time 
of  signing — that  we  could  sign  the  oontracts 
with  the  city." 

According  to  the  complaint,  the  otHitract^ 
and  the  evidence  given  in  the  plaintiff's  behalf, 
it  was  the  duty  of  the  plaintiff  to  devote  all 
of  his  time  as  a  "promoter"  to  obtaining  pav- 
ing contracts  for  the  defendant  and  he  had 
charge  of  all  the  "promoting"  business  from 
the  preparing  and  the  circulating  of  petiticms 
for  paving  until  the  contracts  had  been  award- 
ed to  the  defendant  by  the  city  and  they  were 
ready  to  be  signed  by  the  city  and  the  de- 
fendant. He  appeared  before  committees  and 
the  council,  and,  with  all  of  his  power,  urged 
the  awarding  of  contracts  to  his  employer. 
The  contract  provides  that  the  plaintiff  ''shall 
at  all  times  [10]  do  everything  in  his  poicer 
to  accomplish  the  success  of  and  aid  the  busi- 
ness of"  the  defendant.  According  to  the 
contract,  there  is  no  limit  upon  u^kat  he  is 
obliged  to  do.  He  is  required  to  do  his  ut- 
most to  obtain  contracts  for  paving  streets 
for  the  defendant.  He  shows,  by  his  evidence, 
that  he  circulated  petitions  to  have  streets 
paved,  and  importuned  lot  owners  to  sign 
them.  He  appeared  before  the  council  and 
before  the  committees  thereof,  and  presented 
these  petitions,  and  urged  favorable  consider- 
ation of  them,  and  pressed  these  matters  for 
the  defendant,  in  order  to  obtain  paving  con- 
tracts and  earn  his  compensation  of  3  per 
cent  on  the  contract  price  of  the  work  ob- 
tained by  him.     He  was  to  have  3  per  cent 
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of  the  contract  price  of  all  contracts  that  his 
company  obtained  in  Portland  or  elsewhere 
in  the  state.  However,  the  company  guaran* 
teed  him  at  least  $3,000  per  annum,  and  it 
furnished  him,  also,  $50  per  month  additional 
for  "expenses."  His  compensation  above 
$3,000  per  annum  was  contingent  on  his  ob- 
taining contracts  for  paving  that  aggregated 
more  than  $100,000  per  annum.  The  evidence 
of  Bauer  shows  that  he  obtained  plenty  of 
business  for  the  company.  The  plaintiff  does 
not  claim  that  he  had  not  been  well  paid,  out- 
side of  the  matters  stated  in  the  complaint. 

The  trial  court  held  that  the  contract  sued 
on  is  contrary  to  public  policy  and  void. 
There  is  an  irreconcilable  conflict  in  the  deci- 
sions of  the  courts  of  the  different  states  on 
this  point.  The  plaintiff's  right,  in  this  case, 
to  the  3  per  cent  commission  was  contingent 
on  his  success  in  obtaining  contracts  from  the 
city.  In  order  to  obtain  them,  it  was  neces- 
sary, as  stated  supra,  to  procure  the  passage 
by  the  city  council  of  ordinances  and  resolu- 
tions authorizing  the  paving  of  the  streets 
and  assessing  the  expense  thereof  on  the  [11] 
adjacent  lots.  The  plaintiff  was  to  be  paid 
3  per  cent  of  the  contract  price  of  the  work 
authorized  by  each  contract  obtained,  and 
this  was  due  him,  under  the  contract,  as  soon 
as  each  contract  was  signed.  The  employ- 
ment of  the  plaintiff  as  a  "promoter"  under 
this  contract  very  likely  added  3  per  cent  to 
the  cost  of  the  pavement,  as  what  he  was  to 
be  paid  was  probably  reckoned  as  a  part  of  the 
expense,  when  the  amount  to  be  charged  for 
paving  was  determined  by  the  company. 

Any  person  interested  in  any  proposed  leg- 
islation before  any  legislative  body  may  legal- 
ly employ  an  agent  or  an  attorney  to  collect 
facts  relating  thereto  and  to  prepare  a  bill 
for  the  contemplated  legislation,  and  such 
a^ent  or  attorney  may  explain  the  desired 
measure  to  the  legislative  body  or  any  com- 
mittee thereof  fairly  and  openly,  and  have  it 
introduced,  and  a  contract  to  pay  for  such 
services,  so  rendered,  violates  no  principle  of 
law  or  of  public  policy:  15  Am.  &  Eng.  Enc. 
of  Law  (2d  ed.)  p.  970.  But  public  policy 
r€K]uires  that  legislators  or  councilmen  act 
solely  from  considerations  of  public  duty  and 
with  an  eye  single  to  the  public  interests,  and 
the  courts  uniformly  hold  to  be  illegal  con- 
tracts for  services  that  involve  the  use  of 
secret  means  or  the  exercise  of  sinister  or  per- 
sonal influences  upon  lawmakers  to  secure  the 
passage  or  the  defeat  of  proposed  laws  or 
ordinances.  This  principle  applies  to  common 
councils  or  other  law-making  bodies  of  muni- 
cipal corporations  to  the  same  extent  that  it 
does  to  Congress  or  the  legislature  of  a  state: 
15  Am.  &  Eng.  Enc.  of  Law  (2d  ed)  p.  969. 
In  the  case  of  Sweeney  v.  McLcod,  15  Ore.  330, 
.330,  15  Pac.  275,  279,  the  plaintiff  sought 
to  recover  for  services  rendered  at  the  legisla- 
Ann.  Cas.  1916B. — 60. 


ture  to  prevent  by  "legitimate  importunity" 
the  passage  of  a  law  prohibiting  the  taking 
of  salmon   [12]   by  a  fish -wheel.     The  judg 
ment  of  the  court  below  was  reversed;   the 
court  saying,  inter  alia: 

"Such  contracts  as  the  one  sued  on  are 
always  closely  and  rigidly  scrutinized  by  the 
courts  when  sought  to  be  enforced.  Nothing 
wrong  may  have  been  intended  in  this  par- 
ticular case,  nor  was  it  necessaiy.  If  the 
terms  of  the  contract  required  any  services 
to  be  rendered,  or  if  the  party  employed  in 
furtherance  of  the  general  purposes  of  his 
employment  rendered  or  designed  to  render 
any  services,  either  to  cause  or  to  prevent 
any  legislative  action  otherwise  than  by  pub- 
licly presenting  the  subject  before  the  legis- 
lature or  some  of  its  committees,  such  con- 
tract cannot  be  enforced  in  this  state." 

In  Crichfleld  v.  Bermudez  Asphalt  Pav.  Co. 
174  111.  466,  61  N.  E.  562,  42  L.R.A.  347,  the 
court  had  under  consideration  a  contract  sub- 
stantially the  same  as  involved  in  this  ease. 
The  Supreme  Court  of  Illinois  held  that  the 
contract  was  against  public  policy  and  void, 
using  this  language: 

"Upon  the  face  of  the  contract  the  meaning 
of  the  expression  'to  solicit  and  promote  the 
asphalt  paving  business  in  the  City  of  Chi- 
cago' Is  to  solicit,  by  the  exercise  of  influence 
and  other  means,  the  passage  of  ordinances 
and  the  letting  of  contracts  by  the  members 
of  the  common  council  of  the  City  of  Chi- 
cago. .  .  .  There  are  some  salient  features 
of  this  agreement  which  stamp  it  as  being 
against  public  policy.  A  special  assessment 
for  public  improvement  under  our  statute  is 
a  species  of  taxation,  and  is  authorized  only 
as  an  exercise  of  the  taxing  power.  A  special 
assessment  should  not  be  levied,  except  for 
the  purpose  of  making  a  needed  public  im- 
provement, llie  property  owner  should  not 
be  assessed,  and  his  property  made  to  bear 
the  burden  of  taxation  except  to  secure  the 
benefits  of  a  needed  public  improvement.  The 
idea  of  making  a  contract  to  promote  the  levy- 
ing of  a  public  assessment,  not  for  the  purpose 
of  securing  to  the  public  a  needed  improve- 
ment, but  for  the  purpose  of  enabling  [13] 
a  paving  company  to  get  a  job,  i8  not  only 
against  the  public  interests^  but  is  abhorrent 
to  all  proper  ideas  of  justice  and  honor. 
Property  owners  should  not  be  assessed  for 
the  purpose  of  paying  moneys  into  the  pockets 
of  paving  contractors,  and  any  contract  by 
which  parties  agree  to  obtain  ordinances  by 
solicitation  and  by  the  exercise  of  influence 
upon  public  officials,  and  with  a  view  of  ob- 
taining contracts  which  result  in  the  end  from 
the  passage  of  such  ordinances,  is  against 
public  policy,  and  will  not  be  enforced  by  th<» 
courts." 

In  Wilbur  v.  New  York  Electric  Construc- 
tion Co.  58  Super.  Ct.  539,  12  N.  Y.  S.  456, 
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the  contract  under  discussion  was  one  where- 
in the  plaintilT  agreed  to  do  certain  work  in 
Bolieiting,  advocating  and  procuring  from  the 
City  of  Utica  a  three-year  contract  for  the 
defendant  for  lighting  said  city,  and  for  a 
franchise  to  be  granted  to  the  defendant  per- 
mitting it  to  erect  its  poles  and  appliances  in 
the  streets.  Plaintiff  was  not  a  lawyer,  but 
described  himself  as  being  familiar  with  the 
electric  light  business.  The  court  held  the 
contract  void,  saying,  inter  alia: 

"I  think  this  contract  is  void.  ...  It 
has  long  been  settled  that  a  contract  to  exert 
personal  influence  to  induce  a  public  officer 
or  a  member  of  a  legislative  body  to  do  any 
official  act  is  illegal  and  void,  and  this  prin- 
ciple has  been  applied  to  all  the  departments 
of  government,  judicial,  executive  and  legis- 
lative, and  is  placed  on  the  broad  principle 
that  all  contracts  leading  to  secret,  improper 
and  corrupt  tampering  with  official  action  are 
void." 

In  Powers  v.  Skinner,  34  Vt.  274,  80  Am. 
Dec.  677,  the  contract  relied  upon  was  one 
wherein  plaintiff  agreed  to  perform  services 
before  the  legislature  in  aid  of  an  application 
for  a  charter  for  a  bank.  It  was  found  that 
the  contract  was  against  public  policy  and 
[14]  void,  the  court  laying  down  the  follow- 
ing test  to  be  applied  in  such  cases: 

"The  principle  of  these  decisions  has  no 
respect  to  the  equities  between  the  parties, 
but  is  controlled  solely  by  the  tendency  of  the 
contract;  and  it  matters  not  that  nothing 
improper  was  done,  or  was  expected  to  be 
done  under  it." 

In  Providence  Tool  Co.  v.  Norris,  2  Wall. 
45,  17  U.  S.  (L.  ed.)  868,  Norris  entered  into 
an  agreement  by  the  terms  of  which  he  agreed 
to  obtain,  cause  or  procure  from  the  govern- 
ment of  the  United  States  contracts  for  the 
sale  of  muskets.  The  compensation  to  be  paid 
Norris  was  contingent  upon  his  success.  Mr. 
Justice  Field,  delivering  the  opinion  of  the 
court,  held  the  contract  was  against  public 
policy  and  void,  using  the  following  lan- 
guage; 

"The  question,  then,  is  this :  Can  an  agree- 
ment for  compensation  to  procure  a  contract 
from  the  government  to  furnisli  its  supplies 
be  enforced  by  the  courts?  We  have  no  hesi- 
tation in  answering  the  question  in  the  nega- 
tive. All  contracts  for  supplies  should  be 
made  with  those,  and  with  those  only,  who 
will  execute  them  most  faithfully,  and  at  the 
least  expense  to  the  government.  Considera- 
tions as  to  the  most  efficient  and  economical 
mode  of  meeting  the  public  waitts  should 
alone  control,  in  this  respect,  the  action  of 
every  department  of  the  government.  No 
other  consideration  can  lawfully  enter  into 
the  transaction,  so  far  as  the  government  is 
concerned.  Such  in  the  rule  of  public  policy; 
and  whatever  ten<ls  to  introduce  any  other 


elements  into  the  transaction,  is  against  pub- 
lic policy.  That  agreements,  like  the  one 
under  consideration,  have  this  tendency,  h 
manifest.  They  tend  to  introduce  personal 
solicitation,  and  personal  influence,  as  ele- 
ments in  the  procurement  of  contracts,  and 
thus  directly  lead  to  inefficiency  in  the  public 
service,  and  to  unnecessary  expenditures  of 
the  public  funds." 

[15]  In  Mills  V.  jiiills,  40  N.  Y.  643,  546. 
100  Am.  Dec.  535,  the  contract  under  discus 
sion  provided  that  the  plaintiff  should  convey 
certain  real  property  to  the  defendant  as 
soon  as  a  bill  then  pending  before  the  Senate 
of  the  State  of  New  York  should  become  a 
law.  The  defendant  promised  that  he  would 
give  all  the  aid  in  his  power  and  spend  such 
reasonable  time  as  might  be  necessary  and 
generally  use  his  utmost  influence  and  exer- 
tions to  procure  the  passage  of  the  law.  The 
court  held  that  the  agreement  to  convey  Uie 
property  was  against  public  policy  and  void, 
saying: 

''It  is  not  suggested  that  the  plaintiff  was 
a  professional  man,  whose  calling  it  was  to 
address  legislative  committees.  It  is  not  sug- 
gested that  he  had  any  claim  of  right,  which 
he  proposed  to  advocate,  and  which  right  or 
debt  he  proposed  to  transfer  to  the  defendant. 
He  had  simply  asked  of  the  legislature  the 
privilege  or  favor  to  be  granted  to  him  of 
building  and  operating  a  railroad  upon  cer- 
tain streets  of  the  City  of  Brooklyn.  Tliis 
privilege  may  be  assumed  to  be  of  pecuniary 
value.  To  procure  the  passage  of  such  a  law 
for  the  benefit  of  the  defendant,  he  undertook 
to  use  his  utmost  influence  and  exertions. 
This  contract  is  void  as  against  public  policy. 
It  is  a  contract  leading  to  secret,  improper 
and  corrupt  tampering  with  l^slative  ac- 
tion." 

See  also  in  this  connection  Fljrnn  ▼.  Mineral 
Wells'  Bank,  63  Tex.  Cix.  App.  481,  118  S.  W. 
848. 

In  2  Elliott,  Contracts,  Section  1051,  the 
author  says: 

"The  numerical  weight  of  authority  sup- 
ports the  doctrine  that  all  contracts  for 
procuring  legislation  are  void,  where  the  com- 
pensation to  be  received  is  contingent  on  the 
success  of  the  promisee  in  obtaining  either 
the  passage  or  defeat  of  a  proposed  act,  err* 
though  the  contract  did  not  contemplate  tkr 
rendition  of  improper  aervioea,  and  thovgh  nv 
improper  aervicea  were  in  fact  rendered,  A 
contingent  fee  is  a  $trong  and  direct  [16i 
incentive  to  the  exertion  of  not  mervlp  ;»*»■. 
aonalj  hut  sinister^  influence  upon  legiaUitton. 
This  rule  is  not,  however,  universal,*'  etc. 

1  Page,  Contracts,  Section  414,  says,  inter 
alia : 

"So  a  contract  whereby  A  employs  B  to  act 
openly  and  legally  in  securing  a  reduction  of 
an   excessive  claim  against  A   for  taxes  is 
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valid.  But  if  the  agent  is  to  use  his  personal 
influence  with  public  officials  whose  favorable 
action  he  seeks  to  obtain,  and  is  to  resort  to 
private  solicitation  therefor,  the  contract  of 
employment  is  illegal,  even  if  the  fact  of  em- 
ployment as  lobbying  agent  is  not  a  secret, 
and  if  no  improper  influence  is  to  be  used. 
Ihus  the  employment  of  an  attorney  to  ren- 
der services  which  in  part  consist  of  personal 
solicitation  of  legislators  is  illegal.  The  in- 
validity  is  specially  clear  when  the  oompen^ 
sat  ion  of  the  agent  is  in  part  or  in  whole 
dependent  on  his  success  in  obtaining  the  pas- 
sage of  an  ordina/nce," 

2  Elliott,  Contracts,  Section  1042,  says: 

^* Contracts  'to  give  all  the  aid  in  his  power, 
to  spend  such  reasonable  time  as  may  be 
necessary,  and  generally  to  use  his  utmost 
influence  and  exertions  to  procure  the  pas- 
sage into  a  law'  of  a  speciflc  bill,  to  'use  his 
influence,  efforts  and  labor  in  procuring  the 
passage  of  a  law  by  the  said  legislature,'  or 
to  procure  legislation  upon  a  matter  of  public 
interest  in  regard  to  which  neither  of  the 
parties  had  any  claim  against  the  United 
States,  have  been  declared  void.  It  has  been 
said  that  'if  the  terms  of  the  contract  be 
broad  enough  to  cover  services  of  any  kind, 
whether  secret  or  open,  honest  or  dishonestt 
the  law  pronounces  a  ban  upon  the  paper  it- 
self.* 'Nor  will  honest  services  substantially 
performed  sanctify  an  unlawful  contract." 

In  Weed  v.  Black,  2  Mac  Arthur  (D.  C.) 
268,  274,  275,  29  Am.  Rep.  618,  the  Supreme 
Court  of  the  District  of  Columbia  says: 

[17]  "Honest  contracts,  however,  whose 
character  appears  upon  their  face,  are  un- 
afl'ccted  by  the  rule.  //  the  terms  of  the  con- 
tract be  broad  enough  to  cover  services  of 
any  kind,  whether  secret  or  open,  honest  or 
dishonest,  the  law  pronounces  a  ban  upon  the 
paper  itself.  Nor  toill  honest  services  sub- 
stantially performed  sanctify  an  unlawful  con- 
tract. But  contracts  which  provide  for  com- 
pensation in  consideration  of  particular 
services  to  be  rendered,  such  as  the  collec- 
tion of  evidence,  the  preparation  of  papers, 
or  the  delivery  of  arguments  in  support  of 
claims,  are  legitimate  everywhere." 

The  fact  that  the  compensation  to  be  paid 
is  wholly  or  in  part  contingent  upon  the 
payee's  success  in  obtaining  the  passage  of 
the  ordinance  or  law  is  an  important  circum- 
stance to  be  considered  in  determining  the 
validity  or  the  invalidity  of  the  contract  un- 
der consideration,  and  a  majority  of  the  adju- 
dications seem  to  hold  such  a  contract  to  be 
invalid:  See  2  Elliott,  Contracts,  §  1051; 
Coquillard  v.  Bearss,  21  Ind.  479,  83  Am.  Dec. 
362;  Marshall  v.  Baltimore,  etc.  R.  Co.  16 
How.  314,  335,  14  U.  S.  (L.  ed.)  953,  962;  Gil 
V.  Williams,  12  La.  Ann.  219,  68  Am.  Dec. 
767;    Wood  v.  McCann,  6  Dana    (Ky.)    366. 


Justice  Grier,  in  Marshall  v.  Baltimore,  etc. 
R.  Co.  16  How.  314,  335,  14  U.  S.  (L.  ed.) 
953,  962,  after  examining  the  cases  upon  this 
point,  comes  tx>  the  following  conclusion: 

'The  sum  of  these  cases  is:  That  all  con- 
tracts for  a  contingent  compensation  for  ob- 
taining  legislation,  or  to  use  personal  or  any 
secret  or  sinister  influence  on  legislators,  is 
void  by  the  policy  of  the  law.'* 

The  following  clause  of  the  contract  be- 
tween the  plaintiff  and  the  defendant,  as  we 
view  it,  is  about  as  strong  as  it  could  be  made, 
and  it  was  written  by  the  plaintiff  himself: 

[18]  **It  is  understood  that  said  party  of 
the  second  part  (the  plaintiff)  shall  at  all 
times  do  everything  in  his  power  to  accom- 
plish the  success  of  and  aid  the  business  of 
the  said  party  of  the  first  part**  (the  de- 
fendant). 

No  one  could  do  or  be  required  to  do  more 
than  said  contract  required  the  plaintiff  to  do 
to  accomplish  the  success  of  the  business  of 
the  defendant.  The  business  that  the  plain- 
tiff was  employed  to  do  was  to  obtain  paving 
contracts  from  the  city,  and  this  could  not  be 
accomplished  without  the  passage  of  ordi- 
nances and  resolutions  by  the  city.  The  effect 
and  import  of  the  contract  are  that  the  plain- 
tiff shall  at  all  times  do  everything  in  his 
power  to  obtain  the  passage  of  all  necessary 
resolutions  and  Ordinances  and  to  obtain  con- 
tracts  from  the  city.  We  think  that  this  con- 
tract comes  within  the  meaning  of  the  court 
in  Weed  v.  Black,  2  MacArthur  (D.  C.)  268, 
274,  29  Am.  Hep.  618,  where  the  court  says: 

'*If  the  terms  of  the  contract  be  broad 
enough  to  cover  services  of  any  kind,  whether 
secret  or  open,  honest  or  dishonest,  the  law 
pronounces  a  ban  upon  the  pamper  itself.  Nor 
will  honest  services  substantially  performed 
sanctify  an  unlawful  contract." 

The  terms  of  this  contract  are  broad  enough 
"to  cover  services  of  any  kind,  secret  or  open, 
honest  or  dishonest."  They  are  broad  enough 
to  cover  secret  interviews  with  councilmen, 
and  the  exercise  of  personal  and  private  in- 
fluence with  the  councilmen  and  other  city 
offlcials.  The  terms  of  the  contract  are  broad 
enough  to  cover  any  act,  whether  honest  or 
dishonest,  legal  or  illegal  that  might  be  re- 
sorted to  "to  accomplish  the  success"  in  ob- 
taining contracts.  He  promised  to  "do  every- 
thing in  his  power"  to  succeed.  Taking  into 
consideration  the  fact  that  the  plaintiff's  com- 
pensation was  contingent  on  his  success  in 
obtaining  from  [19]  the  city  paving  contracts, 
and  his  promise  to  do  everything  in  his  power 
at  all  times  to  obtain  these  contracts  from 
the  public,  we  conclude  that  said  contract  is 
contrary  to  public  policy,  and  that  the  court 
below  did  not  err  in  granting  the  judgment 
of  nonsuit.  This  conclusion  is  not  in  conflict 
with  the  decision  in  Obenchain  v.  Ransome- 
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Crummey  Co.  69  Ore.  547,  138  Pac.  1078,  139 
Pac.  920. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

McBride,  C.  J.,  and  Moore,  J.,  concur. 

Burnett,  J.,  dissents. 

NOTE. 

Validity  of  Contract  for  Contingent 
Compensation  in  Froonring  ILegisla- 
tion. 

In  Hazelton  v.  Sheckells,  6  Ann.  Cas.  217, 
it  was  held  that  a  contract  for  services  in 
procuring  legislation,  which  leaves  the  com- 
pensation for  the  services  contingent,  is  void 
as  against  public  policy,  regardless  of  whether 
corrupt  practices  are  resorted  to  or  contem- 
plated.    This  ruling  is  supported  by  the  fol- 
lowing recent  cases:     Globe  Works  v.  U.  S. 
45  Ct.  CI.   (U.  S.)   497;  Burke  v.  Wood,  162 
Fed.  633;  Hogston  v.  Bell   (Ind.)    112  N.  E. 
883.    See  also  Flynn  v.  Mineral  Wells'  Bank, 
53  Tex.  Civ.  App.  481,  118  S.  W.  848.     And 
see  the  reported  case.    In  Globe  Works  v.  U. 
S.  supra,  the  court  said:     "Contracts  for  the 
payment  of  a  proportion  of  an  amount  re- 
covered in  case  of  success  and  nothing  in  case 
of  failure  have  been  held  to  be  lawful.     But 
contracts  for  a  contingent  compensation  for 
obtaining  legislation  are  void,  as  against  pub- 
lic policy.    .    .    .    And  the  proposition  is  well 
established  that  every  part  of  the  considera- 
tion for  a  contract  goes  equally  to  the  whole 
promise,  and  if  any  part  of  it  be  contrary  to 
public  policy  the  whole  contract  fails.     It  is 
immaterial    whether    anything    improper    be 
done  or  was  expected  by  the  assignor  to  be 
done.     Such  agreements  are  illegal  and  void 
because  of  the  sinister  influences  which  per- 
sons operating  under  such  a  contract  may  see 
fit  to  exert.    In  line  with  this  statement  there 
is  express  authority  for  further  stating  that, 
while  compensation  can  be  recovered  on  a  con- 
tract for  purely  professional  services  when 
they  stand  by  themselves,  yet  when  blended 
and  confused  with  those  forbidden,  the  whole 
contract  is  a  unit  and  indivisible,  'and  that 
which  is  bad  destroys  the  good;  ])ut  compen- 
sation cannot  be  recovered  for  any  part  under 
a  contract  to  take  charge  of  a  claim  before 
Congress,  where  the  services  to  be  rendered 
amount  to  an  agreement  to  procure  the  legis 
lation  by  personal  solicitation  on  the  part  of 
the  agent  where  the  contract  includes  'lobby 
service.' "     In  Burke  v.  Wood,  supra,  which 
was  an   action   to   recover  compensation   for 
services  in  procuring  the  purchase  of  a  water 
supply  company*8  property  by  the  city  coun- 
cil, recovery  was  refused  on  the  ground  that 
the  contract  for  services  by  the  plaintiff  was 
a  "lobbying''  contract  and  void  as  against  pub- 
lic policy.    On  a  motion  for  a  new  trial  the 


plaintiff  contended  that  the  services  for  which 
he  sought  recovery  were  not  those  of  a  "lob- 
byist" because  the  city  council  was  not  a 
legislative  body,  or  at  least  its  action  in  pur- 
chasing the  property  of  the  water  company 
was  not  a  legislative  act  because  it  required 
for  its  consummation  the  submission  to  the 
vote  of  the  citizens  of  a  proposition  for  a 
bond  issue.  As  to  that  contention  the  court 
said:  ''That  the  council  of  a  city  or  corpor- 
ate town  is  the  local  legislature  of  that  city 
or  town  I  take  it  will  not  be  questioned.  A 
legislative  body  is  any  body  of  persons  au- 
thorized to  make  laws  or  rules  for  the  com- 
munity represented  by  them.  A  legislative 
body  is  one  capable  of  or  pertaining  to  the 
enactment  of  laws.  A  legislator  is  one  who 
makes  laws  for  a  state  or  communitv.  It  is 
a  matter  of  judicial  or  common  knowledge 
that  the  council  enacts  laws ;  establishes  rules 
of  action,  lliey  are  called  ordinances,  but 
they  are  no  less  laws.  There  is  no  question 
that  the  council  had  legislative  authority  to 
purchase  waterworks,  and  by  one  act  of  the 
legislature  of  the  state  to  purchase  these 
particular   works.     .     .  But»   while  the 

city  had  the  right  to  purchaae,  through  its 
council,  the  wat^erworks,  it  had  no  authority 
to  issue  bonds  with  which  to  pay  for  them, 
unless  such  issue  of  bonds  be  first  author- 
ized by  a  majority  vote  of  the  qualified 
voters  of  the  city.  The  proposition  required 
to  be  submitted  to  the  voters  of  the  citv  was 
the  bond  issue  only.  It  may  be  true,  doubt 
less  was  true,  that  it  was  necessary  in  this 
instance  to  issue  bonds  in  order  to  make  the 
purchase  determined  on  by  the  council  and 
mayor  effective,  but  it  is  not  apparent  how 
that  in  any  way  affects  the  right  of  the 
council  to  make  the  purchase.  Without  the 
authority  of  the  voters  to  issue  bonds,  the 
city  may  have  lacked  the  ability  to  consum- 
mate the  purchase,  but  it  in  no  way,  as  it 
seems  to  me,  affected  its  right  or  authority  to 
purchase  the  waterworks.  The  legislative  de- 
partment of  the  city  of  Mobile  is  vested  by 
its  charter  in  a  mayor  and  general  council. 
Til  at  charter  provides  that  it  shall  be  the 
duty  of  the  council  to  prevent  crimes,  and 
protect  the  rights  of  per.sons  and  property, 
to  guard  the  public  health,  etc.  How  can 
this  be  done  without  the  enactment  of  laws 
for  the  purpose?  The  council  is  authorized 
to  contract  for,  build,  or  purchase  water- 
works. How  can  it  act  in  such  case  ejccept 
in  its  legislative  capacity,  either  by  the  adop- 
tion of  an  ordinance  or  resolution?  Its  leg- 
islative action  is  evidenced  bv  its  ordinances 
and  resolutions,  which  are  its  laws."  In 
Hogston  V.  Bell,  supra,  the  court  said: 
**There  can  be  no  doubt  that  the  law  is  well 
settled  in  this  and  in  other  jurisdictions  that, 
while  contracts  for  the  payment  of  fixed  fee? 
for  legitimate  professional  services  rendered 
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before  legislative  bodies  are  valid,  yet,  when 
the  fees  are  made  contingent  on  success  in 
obtaining  the   desired   results,   the   contract 
becomes  so  tainted  with  illegality  as  to  render 
it  void.     .     .     .     This  rule  is  based  on  the 
ground,  that,  when  compensation  is  directly 
or  indirectly  contingent  on  success  before  the 
legislative  body,  it  must  necessarily  encour- 
age and  lead  to  the  use  of  improper  means 
and  the  exercise  of  undue  influence."    But  in 
that   case  the  facts  were  as   follows:     The 
testator  Hogston  had  left  a  considerable  estate 
and  a  will  in  which  the  State  Board  of  Char- 
ities was  named  as  major  beneficiary.     The 
appellant  Hogston  had  brought  an  action  to 
set  aside  the  said  will  on  the  ground  that  the 
testator  was  of  unsound  mind  at  the  time 
of  its  execution,  which  action  had  been  dis- 
missed on  demurrer  to  a  plea  in  abatement 
that,  as   a  department  of   the  state  was  a 
beneficiary  under  the  will,  and  a  necessary 
party  defendant,  such  an  action  could  not  be 
maintained  without  the  consent  of  the  state. 
The  appellant  Hogston  then  retained  the  ap- 
pellee Bell  as  counsel  under  a  contract  which 
made  the  said  Bell's  compensation  contingent 
on  a  successful  contest  of  the  will.    The  appel- 
lee Bell  then  drafted  and  caused  to  be  pre- 
sented to  the  legislature  for  enactment  a  bill 
which  should  authorize  the  contest  of  a  will 
in  which  the  state,  or  an  officer,  or  department 
thereof  was  named  as  beneficiary.     The  bill 
subsequently   became   law,   and   the  appellee 
Bell  then  conducted  the  contest  of  the  Hogs- 
ton will  and  succeeded  in  having  it  set  aside. 
Tlie  case  at  bar  was  a  subsequent  action  by 
Bell  to  recover  of  Hogston  his  fees  for  services 
in  the  matter  of  the  Hogston  will  and  after 
a  verdict  for  the  plaintiff  the  defendant  ap- 
pealed on  the  ground  that  the  contract  on 
which  Bell  sought  recovery,  although  fair  on 
its  face,  in  fact  contemplated  the  performance 
of  illegal  services  on  the  part  of  Bell  in  pro- 
curing legislajtion.     The  court  held,  on  this 
state  of  facts,  that  the  fact  that  the  state 
or  a  department  thereof  was  named  as  bene- 
ficiary in   a  will  did  not  interfere  with  the 
right  of  contest,  since  an  action  to  contest  a 
will  was  in  rem  and  not  against  parties;  that 
therefore  the  services  of  Bell  in  procuring  the 
lofvislation  referred  to  were  not  necessary  to 
the  success  of  the  action  to  set  aside  the  Ilogs- 
ton  will,  that  his  right  to  compensation  was 
therefore    not    contingent   on   the   procuring 
of  the  legislation,  and  that  the  fact  that  he 
actually  did  procure  the  legislation  did  not 
bring  his  contract  within   the  inhibition  of 
the  rule  against  contracts  for  compensation 
contingent    upon    procuring    legislation.      In 
Flynn  v.  Mineral  Wells'  Bank,  supra,  it  was 
held  that  a  contract  whereby  an  attorney  was 
to    obtain    compensation    contingent    on    his 
procuring  the  award  of  bridge-building  con- 
tracts by  the  county  commissioners'  court  was 


illegal  and  void  as  contrary  to  public  policy, 
although  the  contract  in  terms  stipulated  tliat 
the  said  attorney  was  *'to  use  his  best  efforts 
by  all  rightful  and  legal  means  to  assist  said 
Flynn  in  obtaining  said  contracts." 

In  the  following  recent  cases  a  distinction 
has  been  made  between  lobbying  services  in 
procuring  the  passage  of  legislation  and 
strictly  legitimate  services  directed  to  that 
end,  without  any  resort  to  or  contemplation 
of  corrupt  or  sinister  influences  or  practices, 
it  being  held  that  a  contract  for  contingent 
compensation  for  services  of  the  latter  kind 
is  valid  and  enforceable.  Kansas  City  Paper 
House  V.  Foley  Ry.  Printing  Co.  85  Kan.  678, 
Ann.  Cas.  1913A  294,  118  Pac.  1056,  39  L.R.A. 
(N.S.)  747;  Pennebaker  v.  Williams,  136  Ky 
120,  120  S.  W.  321,  opinion  modified  136  Ky. 
143,  123  S.  W.  672.  See  also  Obenchain  v. 
Ransome-Crummey  Co.  69  Ore.  647,  138  Pac. 
1078,  139  Pac.  920.  In  Pennebaker  v.  Wil- 
liams, supra,  it  was  held  that  the  employment 
of  a  law  firm,  on  a  contingent  fee,  to  prose- 
cute a  claim  against  the  United  States  for 
property  seized  during  thfe  civil  war,  where 
an  essential  part  of  the  services  of  the  firm 
consisted  in  procuring  the  passage  by  Con- 
gress of  an  act  allowing  the  collection  of  the 
claim,  and  in  proving  to  committees  of  Con- 
gress that  the  owner  of  the  property  seized 
was  a  loyal  citizen  of  the  United  States,  was 
not  an  invalid  "lobbying"  contract,  it  appear- 
ing that  only  such  services  were  rendered  as 
any  reputable  lawyer  might  render  under  the 
circumstances.  See  also  the  note  to  Cole  v. 
Brown  Hurley  Hardware  Co.  16  Ann.  Cas. 
846,  discussing  the  validity  of  contracts  whose 
full  performance  requires  as  an  incident  the 
procurement  of  legislation. 


STATE 


v. 

MlSSOXmi,  KANSAS  AND  TEXAS 
RAIIiWAT  COMPANY. 

Missouri  Supreme  Court — December  19,  1914. 

202  Mo.  607;  172  S.  W.  36. 


Judicial  Notteo  »  Public  Fiscal  Affairs. 

The  court  judicially  knows  that  the  or- 
ganized militia  of  the  state,  when  traveling 
on  orders  from  the  Governor,  travels  at  the 
expense  of  the  state. 

Carriers   -^   ReKulatiom   —  Validity    — 
Reduced  Faro  for  Militia. 

The  one-cent  militia  fare  law  (Rev.  St. 
1909,  §  8396)  is  not  in  violation  of  Const, 
art.   12,  §  23,  forbidding  discrimination  be- 
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tween  or  in  favor  of  transportation  companies 
and  individuals,  as  it  is  a  ease  of  discrim- 
ination in  favor  of  the  state  or  the  United 
States  if  it  should  be  found  that  the  latter 
recoups  the  state  for  the  outlay. 
[See  note  at  end  of  this  case.] 

Same. 

The  one-cent  militia  fare  law  (Rev.  St. 
1909,  §  8396)  violates  Const,  art.  12,  §  14, 
providing  that  the  general  assembly  shall 
pa.ss  laws  to  prevent  unjust  discrimination  In 
j)assenger  tariffs,  etc.,  conceding  that  a  one- 
cent  fare  is  unjust  discrimination,  as  the 
legislature  may  not  fail  to  carry  out  the 
command  of  the  Constitution  and  do  the  dia- 
metrically contrary  thing. 

[See  note  at  end  of  this  case.] 

Validity  of  Disoriminatory  Resulations 
of  Carriers. 

Const,  art.  12,  §  14,  and  Rev.  St.  1909,  § 
3232,  forbidding  discrimination,  is  binding 
upon  the  state,  notwithstanding  that  by  the 
Constitution  railroads  are  declared  to  be  pub- 
lic highways. 

[See  4  R.  C.  L.  tit.  Carriers,  p.  606  et  seq.] 

Same. 

That  by  Const,  art.  12,  §  14,  railroads  are 
made  '^public  highways*'  does  not  nullify  the 
provisions  of  Const,  art.  2,  §  21,  which  forbids 
the  taking  of  private  property  for  public  use 
without  just  compensation. 

Same. 

Under  Const,  art.  12,  §  14,  forbidding  un- 
just discrimination  in  railroad  rates,  it  does 
not  follow  that  because  a  discrimination  is 
apparent  it  is  an  unjust  discrimination. 

Baate. 

It  needs  neither  a  statute  nor  a  constitu- 
tional provision  to  make  an  unjust  discrim- 
ination in  railroad  rates  unlawful,  for  such 
discrimination  is  forbidden  by  common  law. 

Same. 

If  the  difference  in  railroad  rates  is  based 
upon  a  reasonable  and  fair  difference  in 
conditions  which  equitably  and  logically  justi- 
fy a  different  rate,  it  is  not  an  unjust  dis- 
crimination. 

Reduced  Fare  for  Militia. 

The  one-cent  militia  fare  law  (Rev.  St. 
1909,  §  8396)  providing  that  railroads  shall 
carry  between  points  in  the  state  the  National 
Guard  when  ordered  in  military  duty  by  the 
Governor  at  one  cent  a  mile  for  each  officer 
and  enlisted  man,  with  not  to  exceed  100 
pounds  of  baggage  or  camp  equipage,  consti- 
tutes unjust  discrimination  under  Const,  art. 
12,  §  14,  providing  that  the  general  assem- 
bly shall  pass  laws  to  prevent  unjust  dis- 
crimination in  passenger  rates,  in  view  of 
Rev.  St.  1909,  §  3232,  fixing  the  maximum 
fare  for  adult  passengers  at  two  cents  a 
mile  and  for  children  under  12  at  one  cent 
a  mile,  as  such  rate  is  prima  facie  a  reason- 
able rate,  and  there  is  nothing  to  show  that 
the  cost  of  transporting  the  National  Guard 
would  be  cheaper  than  carrying  any  other 
passenger. 

[See  note  at  end  of  this  case.] 


Original  action  for  mandamus  proceedings. 
State  of  Missouri,  plaintiff,  and  Missouri, 
Kansas  and  Texas  Railway  Company,  defend- 
ant. The  facts  are  stated  in  the  opinion. 
Writ  denued. 

John  T,  Barker,  Lee  B.  Buying  and   H'm. 
JIf.  Fitch  for  plaintiff. 
«/.  W.  Jamison  for  defendant. 

[512]  Fajiis,  J. — ^Mandamus,  brought  orig- 
inally in  this  court.  Plaintiff,  upon  filing  a 
petition  containing  apt  allegations,  procured 
the  issuance  by  us  of  an  alternative  writ  of 
mandamus,  the  pertinent  part  of  which  re- 
iterated the  allegations  of  the  petition,  and, 
omitting  caption  and  formal  parts,  is  as 
follows : 

''Comes  now  the  State  of  Missouri  and 
represents  and  shows  to  the  court  that  the 
Missouri,  Kansas  &  Texas  Railway  Company 
is  a  corporation  duly  organized  and  existing 
according  to  law  and  owning  and  operating 
a  line  of  railway  from  Jefferson  City  to  Ne- 
vada, Missouri,  wholly  within  this  State. 

*'Your  petitioner  further  shows  that  this 
State  has  formed  and  maintains  an  organized 
militia  known  and  designated  as  the  Nation- 
al Guard  of  Missouri;  and  that,  under  and 
by  virtue  of  section  8396  of  Revised  Statutes 
of  1909  of  said  State,  it  was  and  is  the  duty 
of  all  companies  and  corporations  owning  or 
operating  lines  of  railroad  in  this  State  to 
transport  said  organized  militia  or  National 
Guard  over  the  lines  of  said  railroads  be- 
tween points  wholly  within  this  State,  at  the 
rate  of  one  cent  per  mile  for  each  man  belong- 
ing to  said  organization  whenever  said  Na- 
tional Guard  is  ordered  by  the  Governor  of 
this  State  to  travel  on  military  duty  in  this 
State. 

''Your  petitioner  further  shows  that  on  the 
22nd  day  of  May,  1914,  a  part  of  said  Na- 
tional Guard,  to  wit,  Capt.  W,  S.  Moore  and 
fifteen  men  of  Company  L.  Second  Reginii>nt 
infantry,  was  ordered  by  the  Governor  of  this 
State  to  go  from  Jefferson  City  to  Nevada, 
[518}  in  this  State,  on  military  duty,  to  wit, 
for  target  practice  at  the  Government  ritle 
range  near  Nevada;  that  on  said  date  Ad- 
jutant-General John  B.  O'Meara,  by  order  of 
the  Governor,  and  acting  for  this  petitioner, 
applied  to  the  said  Missouri,  Kansas  &  Texa« 
Railway  Company  for  transportation  for  the 
said  sixteen  members  of  said  Company  L 
Second  Regiment,  National  Guard,  from  Jef- 
ferson City  to  Nevada,  over  the  line  of  said 
railway  company  at  said  rate  of  one  cent 
per  mile  for  each  man  so  transported:  that 
the  distance  from  Jefferson  City  to  Nevada 
over  defendant's  railway  is  174  miles,  and 
that  said  Adjudant-General  tendered  to  said 
railway  company  the  sum  of  $27.84  for  the 
transportation  aforesaid. 
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'Your  petitioner  further  states  that  said 
Missouri,  Kansas  &  Texas  Railway  Company 
refused  to  accept  said  sum  so  tendered  and 
refused  to  issue  transportation  to  said  or- 
ganized militia,  and  failed  and  refused  to 
transport  said  militia  as  by  law  it  is  required 
to  do;  and  asserts  that  it  will  not  in  future 
isransport  said  National  Guard  at  said  rate." 

Defendants  demurred  to  said  alternative 
writ  upon  one  ground  and  divers  specifica- 
tions, which  demurrer  that  the  said  ground 
and  the  specifications  thereunder  may  be 
clearly  seen,  we  likewise  set  out,  omitting 
caption  and  formal  parts,  to  wit: 

"1.  Because  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

"2.  Because  the  one-cent  militia  fare  law, 
section  8396,  Revised  Statutes  of  1909  of  Mis- 
souri, is  in  violation  of  section  14  of  article 
12  of  the  Constitution  of  Missouri,  being  an 
unjust  discrimination  against  other  passen- 
gers in  the  State. 

"3.  Because  said  one-cent  fare  law  deprived 
defendant  of  the  equal  protection  of  the  law 
and  takes  its  property  without  due  process 
of  law,  and  is  in  violation  [514]  of  section  • 
of  article  14  of  the  Constitution  of  this 
State. 

"4.  Because  said  section  is  in  violation  of 
sections  12  and  23  of  article  12  of  the  Consti- 
tution of  this  State,  which  prohibit  discrim- 
inations in  charges  or  facilities  for  trans- 
portation between  companies  and  individuals, 
or  in  favor  of  either. 

"5.  Because  said  one-cent  militia  fare  law 
is  confiscatory  and  in  violation  ot  section  1 
of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States,  and  section 
30  of  article  2  of  the  Constitution  of  Mis- 
souri. 

"6.  Because  the  order  to  Capt  W.  S.  Moore 
and  fifteen  men  to  go  to  Nevada,  Missouri, 
and  engage  in  target  practice  was  not  mili- 
tary duty  within  the  meaning  of  said  section 
8396,  Revised  Statutes  1909." 

From  the  pertinent  part  of  the  alternative 
writ  as  we  set  it  out  above,  and  from  the 
above  demurrer  thereto,  the  points  up  for 
ruling  will  be  clearly  seen. 

The  statute,  the  constitutionality  of  which 
is  the  only  bone  of  contention,  will  be  found 
set  out  at  length  in  the  subjoined  opinion, 
to  which  reference  is  likewise  made  for  fur- 
ther facts,  should   such  become  necessary. 

It  is  patent  that  the  demurrer  to  the  al- 
ternative writ  of  mandamus  is  well  taken, 
if,  as  defendant  contends,  section  1  of  "An 
Act  to  establish  the  maximum  rates  to  be 
charged  by  railroad  companies  for  trans- 
porting the  organized  military  forces,"  (Law^s 
1909,  pp.  368  and  369;  now  Sec.  8396,  R.  S. 
1909),  is  unconstitutional.  In  the  last 
analysis  thi»  is  the  only  question  in  the 
case.     Other  matters  of  minor  moment  are 


urged,  but  none  of  the  latter  is  of  any  de- 
cisive importance  in  a  final  determination  of 
the  real  question  in  issue. 

[515]  In  order  that  we  may  have  the  mat- 
ter under  discussion  plainly  before  us,  we 
set  out  said  section  8396  below: 

"Sec.  8396.  Whenever  it  shall  be  necessary 
for  the  organized  militia  of  the  State,  desig- 
nated the  National  Guard  of  Missouri,  to 
travel  on  any  railroad  between  points  w^holly 
within  this  State  on  military  duty,  ordered 
by  the  Governor,  the  rate  charged  shall  not 
exceed  one  cent  per  mile  for  the  transporta- 
tion of  each  officer  and  enlisted  man,  with 
not  to  exceed  one  hundred  pounds  of  baggage 
or  camp  equipage,  and  the  individual,  com- 
pany or  corporation  owning,  operating,  con- 
trolling or  leasing  such  road  or  part  thereof 
shall  be  limited  to  such  compensation  there- 
for, and  shall  not  charge,  demand  or  receive 
any  greater  rate  or  compensation  for  such 
service." 

Pefendant,  to  escape  the  force  of  the  above 
section,  says  that  it  violates  the  provisions 
of  section  23  of  article  12  of  our  Constitu- 
tion, which  reads  thus: 

"No  discrimination  in  charges  or  facilities 
in  transportation  shall  be  made  between 
transportation  companies  and  individuals,  or 
in  favor  of  either,  by  abatement,  drawback 
or  otherwise;  and  no  railroad  company,  or 
any  lessee,  manager  or  employee  thereof, 
sliall  make  any  preference  in  furnishing  cars 
or  motive  power." 

And  that  it  also  violates  the  provisions  of 
section  14  of  article  12  of  the  Constitution 
of  Missouri,  which  thus  provides: 

"Railwavs  heretofore  constructed,  or  that 
may  hereafter  be  constructed  in  this  State, 
are  hereby  declared  public  highways,  and 
railroad  companies  common  carriers.  The 
General  Assembly  shall  pass  laws  to  correct 
abuses  and  prevent  unjust  discrimination 
and  extortion  in  the  rates  of  freight  and 
passenger  tariffs  on  the  different  railroads  in 
this  State,  and  shall  from  time  to  time  pass 
laws  establishing  reasonable  maximum  rates 
of  charges  for  the  transportation  of  [516] 
passengers  and  freight  on  said  railroads,  and 
enforce  all  such  laws  by  adequate  penalties." 

Other  specific  contentions  of  unconstitu- 
tionality are  also  urged,  as  the  demurrer 
shows,  which  we  shall  discuss  when — and  if 
— ^we  reach  them. 

I.  It  will  be  noted  that  section  23,  supra, 
forbids  discrimination  as  between,  or  in  favor 
of,  transportation  companies  and  individuals. 
The  discrimination  here  confronting  us  is 
not  between  "transportation  companies  and 
individuals,"  nor  is  it  in  favor  of  such  com- 
panies or  individuals.  We  judicially  know 
that  the  organized  militia  of  the  State  when 
traveling  "on  orders  from  the  Governor" 
travels  at  the  expense  of  the  State,  and  that 


952 


CITE  THIS  VOL.  ANN.  CAS.  ISIBE. 


therefore  the  conditions  present  a  case  of  dis- 
crimination in  favor  of  the  State  of  Mis- 
souri. The  suggestion  urged  on  us  that  the 
United  States  in  the  end  recoups  the  State  of 
Missouri  for  these  outlays,  does  not  affect 
the  argument;  so  we  need  not  inquire  wheth- 
er this  be  true  or  not.  Since  if  it  be  so, 
said  section  8396  makes,  in  the  last  analysis, 
a  prima  facie  case  of  discrimination  in  favor 
of  the  United  States  as  against  any  and  all 
persons  who,  not  being  members  of  the  or- 
ganized militia  traveling  on  orders  from  the 
Governor,  are  required  to  pay  fare  at  the 
rate  of  two  cents  per  mile.  Neither  the 
State  nor  the  United  States  is  mentioned  in 
said  section  23,  supra,  so  no  ban  thereby  is 
laid  against  either,  which  forbids  in  tiieir 
favor  a  discrimination.  We  do  not  think 
section  23  of  article  12  of  the  Constitution 
ia  in  point. 

II.  The  applicable  part  of  section  14,  supra, 
of  the  Constitution,  which  defendant  con- 
tends renders  said  section  8396  unconstitu- 
tional, is  the  inhibition  contained  [517]  in 
the  words:  "The  General  Assembly  shall 
pass  laws  to  correct  abuses  and  prevent  un- 
just discrimination  and  extortion  in  the  rates 
of  freight  and  passenger  tariffs  on  the  dif- 
ferent railroads  in  this  State."  It  is  con- 
tended that,  since  the  Constitution  in  plain 
terms  requires  the  Legislature  to  "pass  laws 
to  .  .  .  prevent  unjust  discrimination 
.  .  .  in  the  rates  of  .  .  .  passenger 
tariffs  on  the  different  railroads,"  by  this 
language  and  the  unmistakable  command  of 
its  converse  it  forbids  the  Legislature  to  pass 
any  law,  the  effect  of  which  is  to  produce  a 
plain,  and  an  alleged  unjust,  discrimination. 
May  the  Legislature  having  by  the  express 
command  of  the  organic  law  a  duty  laid  upon 
it  to  do  a  certain  thing,  not  only  fail  to  do 
that  thing,  but  without  any  other  authority 
from  the  Constitution,  do  the  diametrically 
contrary  thing?  We  do  not  think  so.  Such 
a  conclusion  in  the  light  of  our  Constitution 
would  serve  as  the  mother  in  logic  of  a  pesti- 
ferous brood  of  vicious,  absurd  and  out- 
rageous laws,  which  like  chickens  would 
come  home  to  us  to  roost  and  vex  us.  For 
if  the  Legislature  may  validly  pass  a  statute 
compelling  the  railroads  to  carry  members 
of  the  organized  militia  for  one  cent  per  mile, 
and  thus  save  to  the  State  at  the  expense 
of  the  railroads,  one  cent  for  each  mile  trav- 
eled, it  may,  by  the  same  token,  paas  an  act 
requiring  such  transportation  to  be  furnished 
for  one  mill  per  mile;  likewise  it  may  pass 
a  statute  requiring  all  transportation,  both 
of  freight  and  passengers,  moving  at  the 
ultimate  expense  of  the  State,  to  be  furnished 
at  a  merely  nominal  cost.  We  bear  in  mind 
of  course  such  exceptions,  if  any,  as  might 
arise  from  the  constitutional  provision  which 
forbids  the  giving  of  "free  passes  or  tickets 


at  a  discount"  to  State  officers  and  others. 
[Sec.  24,  art.   12,  Constitution.] 

Similar    statutes,    in    the    main    features 
thereof,  have  been  before  the  Supreme  Court 
of     both     Kansas     and     [518]     Minnesota. 
Though   Kansas  has  no   such   constitutiontl 
provision  as  we  have  here  under  discussion, 
it  was  yet  held  in  that  State,  In  re  Gardner, 
84  Kan.  264,  113  Pac.  1054,  33  L.R.A.(N.S.) 
056,  that  a  statute  which  required  railroads 
to  furnish  transportation  to  the  officers  and 
men    of   the   Kansas   National  'Guard  when 
traveling  to  perform  military  duty  under  or- 
ders from  competent  authority,  was  invalid, 
for  that  it  denied  to  the  railroads  the  equal 
protection  of  the  laws  guaranteed  by  the  14th 
Amendment  to  the  Constitution  of  the  United 
States.     In  Minnesota,  which  likewise  has  no 
such   section   in   its  Constitution   as  section 
23  of  article  12,  supra,  a  one-cent-per-mile- 
fare  statute  for  the  benefit  of  the  organized 
militia  and  State  naval  reserves  was  held,  in 
the  case  of  State  v.  Chicago,  etc.  R.  Co.  IIS 
Minn.  380,  Ann.  Cas.  1913E  494,  137  N.  W 
2,  41  L.R.A.(N.S.)  524,  not  to  violate  eitlier 
the  Federal  or  State  constitutions  in  the  re- 
spect that  it  took  the  property  of  the  rail- 
road without  compensation,  or  without  due 
process  of  law,  or  that  it  deprived  it  of  the 
equal    protection   of   the    laws.     That   these 
opposite   and    contrary   rulings   are    irrecon- 
cilable goes  without  saying,  but  in  the  view 
we   hold   of   this   case,   in   the   light   of  the 
inhibition  directed  to  our  State  Legislature 
by  section  14  of  article  12  of  our  Const itu- 
tion,   we    are   not   necessarily   called    on  to 
reconcile  the  wide  differences  existing  in  the 
views   held   by   the   able   jurists   who  wrote 
these   adverse   holdings.     While   the   precise 
contentions  held  in  judgment  in  the  cases  of 
State  V.  Chicago,  etc.  R.  Co.  supra,  and  In 
re  Gardner,  supra,  to  wit,  that  our  statute 
violates    those    Federal    and    State   c<Mistitu- 
tional  provisions  guaranteeing  due  process  of 
law,  and  the  Federal  Constitution's  provisioo 
guaranteeing    the    equal    protection    of    the 
laws,  are  all  raised  by  defendant  in  the  in- 
stant case,  we  need  not  discuss  them;  since 
we    have    another    constitutional    provision 
equally  in  point,  and  not  subject  to  doubt 
and  contrariety  of  ruling. 

[519]  The  Supreme  Court  of  the  United 
States,  passing  upon  an  analogous  matter  in 
the  case  of  I^ke  Shore,  etc.  R.  Co.  ▼.  Smith, 
173  U.  S.  684,  19  S.  Ct.  666,  43  U.  S.  (L.  ed.) 
858,  likewise  held  that  a  statute  of  Michi- 
gan requiring  railroads  to  issue  thousand- 
mile  tickets  and  sell  them  at  a  price  fixed 
by  such  statute,  took  the  property  of  the 
railroad  without  due  process  of  law  and 
failed  to  afford  to  the  railroad  the  equal  pro- 
tection of  the  laws,,  and  thus  violated  the 
14th  Amendment  to  the  Constitution  of  the 
United  States.     The  Constitution  of  Michi- 
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gan  was  not,  of  course,  under  review  or 
there  held  in  judgment;  since  it  was  not  the 
province  of  the  Supreme  Court  of  the  United 
States  to  pass  upon  whether  the  statute  vio- 
lated the  Constitution  of  Michigan.  The 
latter  nuitter  was  for  the  courts  of  Michigan 
to  determine.  The  statute  of  Michigan,  so 
held  to  violate  section  1  of  the  14th  Amend- 
ment, provided  in  substance  that  all  railroads 
in  Michigan,  whether  intrastate  or  interstate, 
should  keep  for  sale  and  sell  at  all  principal 
ticket  offices  one-thousand-mile  tickets  at  a 
price  not  to  exceed  twenty  dollars  in  the 
Lower  Peninsula  and  twenty-five  dollars  in 
the  Upper  Peninsula;  that  such  tickets 
should  be  non-transferable,  valid  for  two 
years  from  the  date  of  the  purchase  thereof, 
and  whenever  required  by  the  purchaser 
should  be  issued  in  the  names  of  such  pur- 
chaser and  his  wife  and  children,  designating 
the  names  of  the  purchaser  and  each  member 
of  the  family  on  such  tickets. 

The  Court  of  Appeals  of  New  York  in  the 
case  of  Beardsley  v.  New  York,  etc.  R.  Co. 
162  N.  Y.  230,  56  N.  E.  488,  likewise  held 
that  a  thousand-mile  ticket  law,  similar  to 
tliat  held  in  judgment  in  Lake  Shore,  etc.  R. 
Co.  V.  Smith,  173  U.  S.  684,  19  S.  Ct.  565, 
43  U.  S.  (L.  ed.)  858,  was  invalid  because  it 
violated  the  provisions  of  section  1  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States.  The  identical  point  has  been 
similarly  ruled  in  other  jurisdictions;  in 
fact,  in  every  jurisdiction  to  which  our  at- 
tention has  been  called,  and  in  which  the 
question  has  arisen.  [State  v.  [520]  Great 
Northern  R.  Co.  17  N.  D.  370,  116  N.  W.  89; 
Com.  V.  Atlantic  Coast  Line  R.  Co.  106  Va. 
61,  9  Ann.  Cas.  1124,  55  S.  E.  572,  117  Am. 
St.  Rep.  983,  7  L.R.A.(N.S.)  1086.]  It  may 
be  objected  that  the  opinions  of  the  State 
courts  following  the  ruling  of  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Lake  Shore,  etc.  R.  Co.  v.  Smith,  supra, 
upon  a  Federal  question,  prove  nothing  of 
moment;  that  it  is  but  a  "piling  of  Pelion 
upon  Ossa."  This  is  conceded.  The  State 
courts  are  compelled  to  follow  the  Federal 
courts  upon  Federal  questions.  But  it  does 
show  with  some  degree  of  certainty  that  the 
consensus  of  opinion  is  that  the  Supreme 
Court  of  the  United  States  is  still  adhering 
to  the  views  expressed  in  the  Lake  Shore- 
Smith  case,  supra,  and  that  the  case  of  Will- 
cox  V.  Consolidated  Gas  Co.  212  U.  S.  19, 
15  Ann.  Cas  1034,  29  S.  Ct.  192,  53  U.  S. 
(L.  ed.)  382,  48  L.R.A.(N.S.)  1134,  is  not 
in  conflict,  as  certainly  in  our  views  it  is 
not  in  point  therewith,  though  counsel  rely 
with  much  assurance  thereon,  as  likewise 
does  the  Supreme  Court  of  Minnesota  in  the 
Simpson  case,  supra.  Briefly,  the  Willcox 
case,  supra,  held  that  so  long  as  the  total 
income  of  an  established  gas  company,  mo- 


nopolistic as  to  its  occupancy  of  the  field, 
furnished  an  adequate  profit  upon  the  capital 
and  plant  employed,  it  did  not  legally  mat- 
ter that  as  to  some  customers,  namely,  the 
city  and  its  departments,  the  profit  was  not 
enough  to  do  so. 

So  if  by  reason  of  paucity  of  provisions  in 
our  organic  law  we  had  been  compelled  to 
resort  (as  counsel  among  other  points  urges 
us  to  do)  to  the  inhibitions  of  the  14th 
Amendment  against  the  passage  of  any  State 
law  which  deprives  a  person  of  his  property 
without  due  process  of  law,  or  which  denies 
to  such  person  the  equal  protection  of  the 
laws,  we  could  in  the  above  cases,  and  that 
of  In  re  Gardner,  supra,  find  authority  well 
grounded  and  well-reasoned  for  our  holding. 
But  the  makers  of  our  own  State  Constitu- 
tion, apparently  zealous  to  prevent  discrimi- 
nation and  preserve  fairness  of  treatment, 
not  only  placed  in  our  organic  law  the  two 
sections  which  we  quote  above  and  with 
which  we  began  this  opinion,  but  also  section 
12  of  article  12,  [521]  forbidding  discrimi- 
nation in  short  as  opposed  to  long  hauls; 
section  24  of  article  12,  which  forbids  the 
giving  of  passes,  or  the  sale  of  tickets  at 
a  discount  to  certain  stated  officers,  and  sec- 
tion 30  of  article  2,  which  forbids  that  any 
person  shall  be  "deprived  of  life,  liberty  or 
property  without  due  process  of  law."  We 
merely  mention  these  provisions  arguendo  to 
point  the  moral  that  the  Constitution-makers 
labored  to  prohibit  discriminations,  rebates, 
combinations,  monopolies  and  unfair  prac- 
tices which  might  confer  upon  some  patrons 
of  railroads  advantages  not  attainable  by 
others.  We  are  not  saying  that  they  apply 
to  the  instant  case.  On  the  contrarv,  we 
say  they  do  not.  We  mention  them  to  em- 
phasize the  frame  of  mind  of  the  Constitu- 
tion-makers. 

While  Alabama  (Sec.  243,  Cons.  1901), 
Kansas  (Sec.  10,  Art.  17,  Cons.  1874),  Colo- 
rado (Sec.  6,  Art.  15,  Cons.  1876),  Georgia 
(Par.  1,  Sec.  2,  Art.  4,  Cons.  1877),  Illi- 
nois (Sec.  15,  Art.  11,  Cons.  1870),  Missis- 
sippi (Sec.  186,  Cons.  1890),  Pennsylvania 
(Sec.  3,  Art.  17,  Cons.  1874),  South  Dakota 
(Sec.  17,  Art.  17,  Cons.  1889),  Texas  (Sec. 
2,  Art.  10,  Cons.  1874),  Utah  (Sec.  15,  Art. 
12,  Cons.  1896),  Washington  (Sec.  18,  Art. 
12,  Cons.  1889),  and  West  Virginia  (Sec.  9, 
Art.  11,  Cons.  1872),  each  has  provisions  in 
their  several  constitutions,  either  making  it 
the  duty  of  their  Legislature  to  pass  laws 
to  prevent  unjust  discriminations  in  freight 
and  passenger  rates  upon  railroads  and  com- 
mon carriers,  similar  to  our  own  constitu- 
tional provision  (Sec.  12,  Art.  12,  Consti- 
tution 1875),  or,  providing  that  no  such 
discrimination  shall  be  permitted;  yet  our 
attention  has  not  been  called  to,  nor  have 
we  been  able  to  find,  any  case  in  either  of 
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these  States  on  the  precise  point.  Never- 
theless, we  feel  neither  hesitation  nor  doubt 
that  section  S396,  Revised  Statutes  1909,  is 
invalid,  though  we  bear  in  mind  the  strict 
rule  we  are  enjoined  to  follow  in  declaring 
L522]  a  law  unconstitutional  (State  v.  Bas- 
kowitz,  250  Mo.  82,  Ann.  Cas.  1915A  477,  156 
S.  \V.  945;  State  v.  Thompson,  144  Mo.  314, 
46  S.  W.  191)  ;  for  it  contravenes  the  provi- 
sions of  section  14  of  article  12  of  our  Con- 
stitution; provided  we  shall  conclude  that 
the  discrimination  compelled  by  its  provi- 
sions is  an  ''unjust  discrimination."  Let  us 
look  to  this  point. 

III.  We  do  not  understand  that  the  de- 
fendant contends  against  the  authority  of 
the  Legislature  reasonably  to  regulate  its 
rates  of  passenger  fare.  This  authority  is 
well-settled;  but  likewise  is  it  well-settled 
that  the  exercise  of  such  right  must  be  ac- 
complished by  means  which  do  not  result  in 
depriving  the  railroads  of  due  process  of  law 
or  of  the  equal  protection  of  the  laws.  This 
is  the  general  rule,  based  wholly  upon  a  con- 
sideration of  the  Federal  questions  involved, 
and  without  any  specific  reference,  as  a  rule 
of  decision,  to  our  own  constitutional  provi- 
sion (Sec.  14,  art.  12/ Constitution  1875) 
now  being  considered. 

In  the  year  1907  the  General  Assembly  of 
Missouri  passed  an  act  (Laws  1907,  pp.  170 
and  171)  so  amending  section  1192,  Revised 
Statutes  1899  (now  Sec.  3232,  R.  S.  1909), 
as  to  fix  the  maximum  fare  permitted  to 
be  charged  by  railroads  of  defendant's  class, 
for  the  transportation  of  adult  persons,  at 
two  cents  per  mile,  and  for  children  under 
twelve  years  of  age  at  one  cent  per  mile.  A 
reference  to  section  3232,  as  this  section  now 
appears  in  our  statutes,  will  disclose  that  it 
does  not  upon  its  face  specifically  purport  to 
fix  or  "establish  re<i8(mable  maximum  rates 
of  charges  for  the  transportation  of  passen- 
gers," authority  for  which  is  conferred  by 
section  1  of  article  12,  supra,  of  the  Consti- 
tution, nor  is  said  section  14,  either  spe- 
cifically or  by  the  language  adopted,  in 
anywise  referred  to  in  this  statute.  Since, 
however,  the  only  constitutional  power  to  es- 
tablish a  reasonable  maximum  rate  of  charge 
for  such  service  comes  from  said  section 
[523]  14  of  the  Constitution,  and  since  said 
statute  indubitably  does,  by  its  terms,  fix  a 
maximum  rate  of  charges,  it  follows  that 
the  rate  of  two  cents  per  mile  per  person 
so  fixed  by  said  section  3232,  is  prima  facie 
a  "reasonable  maximum  rate."  The  fixing  of 
the  passenger  fares  at  such  sum  is  presump- 
tively a  legislative  determination  that  such 
sum  is  "reasonable,"  that  is  to  say,  a  rea- 
sonable compensation  for  the  service  ren- 
dered. [State  V.  Public  Service  Commission, 
259  Mo.  704,  168  S.  W.  1156:  Atlantic,  etc. 
R.  Co.  V.  U.  S.  76  Fed.  186;  In  re  Gardner, 


supra.]  Such  presumption  is  only  prima 
facie,  and  may,  of  course,  be  overthrown  by 
an  adequate  showing  in  a  proper  proceeding 
of  the  value  of  the  capital  employed,  and  of 
expenses  and  receipts  during  an  adequate  pe- 
riod. [Chicago,  etc.  R.  Co.  v.  Wellman,  143 
U.  S.  339,  12  S.  Ct.  400,  36  U.  S.  (L.  ed.)  176; 
Dow.  V.  Beidelman,  125  U.  S.  680,  8  S.  a. 
1028,  31  U.  S.  (L.  ed.)  841;  Budd  v.  New 
York,  143  U,  S.  517,  12  S.  Ct.  468,  36  U.  8. 
(L.  ed.)  247;  Reagan  v.  Fanners*  Loan,  etc. 
Co.  154  U.  S.  362,  14  S.  Ct.  1047,  38  U.  S. 
(L.  ed.)    1014.] 

In  passing  and  before  coming  to  a  discus- 
sion of  the  main  question,  we  may  say  tliat 
we  cannot  lend  our  concurrence  to  the  bold 
position  assumed  by  the  State  here:     That 
neither  the  Constitution  nor  the  statute  for- 
bidding discrimination  relates  to,  or  is  bind- 
ing upon,  the  State  of  Missouri.    On  the  con- 
trary there  is,  we  think,  nothing  in  its  ti- 
lled sovereignty,  or  in  the  fact  that  by  our 
Constitution  railroads  are  declared  to  be  pub- 
lic highways,  which  will  serve  to  absolve  the 
State  from  the  application  to  it  of  its  own 
Constitution   and   statutes.     Yet   we   gatiier 
that  some  such  view  is  involved  in  the  posi- 
tion of  learned  counsel  for  the  State.     For 
our  attention  is  called  to  the  case  of  Atlan- 
tic, etc.  R.  Co.  V.  U.  S.  76  Fed.  186,  wherein 
the   ruling   is  made   that  the   said   railroad 
may  be  compelled  to  transport  soldiers  trav- 
eling at  the  expense  of  the  United  States  at 
a  fare  fifty  per  cent  less  than  that  charged 
private    persons    for    similar   transportation 
and  service.    The  latter  case  is  no  authoritv 
for  the  view  that  the  State  by  virtue  of  its 
inherent  sovereignty    [524]   may  exact  from 
a  common  carrier  a  discriminatory  rate,  or  a 
rate  less  than  that  charged  to  a  private  per- 
son for  a  like  service.    The  railroad  affected 
by  the  ruling  in  the  case  of  Atlantic,  etc.  R. 
Co.  V.  U.  S.  supra,  was  what  is  called  a  "Land 
Grant  Railroad,"  as  to  which  the  right  to 
exact  a  lower  rate   for   service  rendered  to 
the  United  States  lies  in  a  solemn  legislative 
contract  to  this  effect.    It  is,  we  think,  sure- 
ly too  unreasonable  for  dignified  discussion, 
to  consider  whether  section  14  of  article  12 
of  our  Constitution,  which  declares  railroads 
to  be  "public  highways,"  nullifies  by  the  use 
of  the  word  "public"  the  provisions  of  section 
21  of  article  2,  which  forbids  the  taking  of 
private  property  for  "public  use  without  just 
compensation."     Some  such   idea  must  have 
been  in  the  minds  of  the  makers  of  the  Con- 
stitution as  this:     That  since  section  20  of 
article  2  of  the  Constitution  forbids  the  tak- 
ing of  private  property  for  private  use,  the 
railroads  could  not  exercise  the  right  of  emi- 
nent domain  in  the  absence  of  a  provision 
thus  fixing,  in  a  sense,  their  public  character. 
The  nature  of  this  character  and  the  sense 
in  which  such  railroads  are  public  highwa^i^ 
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may  be  deduced  by  the  curious,  pursuant  to 
the  *'method  of  exclusion''  by  an  examination 
of  the  cases  construing  said  "public  highway" 
provision  in  section  14,  supra.  [Heman 
Constr.  Co.  v.  Wabash  R.  Co.  206  Mo.  172, 
12  Ann.  Cas.  630,  104  S.  W.  67,  121  Am. 
St,  Rep.  649,  12  L.R.A.(N.S.)  112;  Nevada 
V.  Eddy,  123  Mo.  646,  27  S.  W.  471;  Far- 
ber  V.  Missouri  Pac.  R.  Co.  116  Mo.  81,  22 
S.  W.  631,  20  L.R.A.  360;  Hyde  v.  Missouri 
Pac.  R.  Co.  110  Mo.  272,  19  S.  W.  483.]  We 
need  not  here  pursue  it  further. 

Is  the  discrimination  unjust T  If  a  dis- 
crimination be  apparent,  as  it  is  in  the  in- 
stant case,  it  does  not  follow  as  an  inevitable 
corollary  that  it  is  an  unjust  discrimination. 
It  needs  neither  a  statute  nor  a  constitu- 
tional provision  to  make  unjust  discrimina* 
tion  unlawful,  for  such  discrimination  was 
forbidden  by  the  common  law.  [Porcher  v. 
Kortheastern  R,  Co.  14  Rich.  L.  (S.  C.)  181; 
Hannibal,  etc.  R.  Co.  v.  Swift,  12  Wall.  262, 

20  U.  S.  (L.  ed.)  423;  Great  Northern  R. 
Co.  V.  Shepherd,  [525]  8  Exch.  (Eng.)  30; 
4  Elliott  on  Railroads,  sec.  1467.]  While 
the  question  has  arisen  as  a  rule  in  cases 
brought  by  a  shipper,  injured  in  his  business 
by  such  alleged  discrimination,  to  recover 
damages   (Sloan  v.  Pacific  R.  Co.  61  Mo.  24, 

21  Am.  Rep.  397)  ;  or  in  proceedings  against 
railroads  for  violations  of  statutory  provi- 
sions forbidding  discriminations  (Louisville, 
etc.  R.  Co.  v.  Com.  108  Ky.  628,  57  S.  W. 
508),  we  can  yet  see  no  valid  reason  for  not 
applying  the  learning  in  the  other  cases  as 
a  decisive  test  in  determining  whether  the 
one-cent-militia-fare  statute  is  unjustly  dis- 
criminatorv  as  the  term  is  used  in  our  Con- 
stitution.  For  if  a  railroad  be  forbidden  by 
law,  or  by  the  Constitution,  to  make  unjust 
discriminations,  it  follows  surely  that  it  can- 
not by  law  be  compelled  to  make  them. 

Arbitrary  discriminations  alone  are  un- 
just; if  the  difference  in  rates  be  based  upon 
a  reasonable  and  fair  difference  in  condi- 
tions which  equitably  and  logically  justify 
a  different  rate,  it  is  not  an  unjust  discrimi- 
nation. [Interstate  Commerce  Commission 
V  Alabama  Midland  R.  Co.  168  U.  S.  144, 
18  S.  Ct.  46,  42  U.  S.  (L.  ed.)  414;  Inter- 
state Commerce  Commission  v.  Chicago  Q. 
W.  R.  Co.  209  U.  8.  108,  28  S.  Ct.  493,  52 
U.  S.  (L.  ed.)  705;  Bayles  v.  Kansas  Pac. 
R.  Co.  13  Colo.  181,  22'  Pac.  341,  5  L.R.A. 
480:  Root  V.  Long  Island  R.  Co.  114  N.  Y. 
300,  21  N.  E.  403,  11  Am.  St.  Rep.  643,  4 
L.R.A.  331;  Lough  v.  Outerbridge,  143  N.  Y. 
271,  38  N.  E.  292,  42  Am.  St.  Rep.  712,  25 
L.R.A.  674;  Hoover  v.  Pennsylvania  R.  Co. 
166  Pa.  St.  220,  27  Atl.  282,  36  Am.  St.  Rep. 
43,  22  L.R.A.  263.]  Illustrating  this  view  it 
was  held  in  the  case  of  Com.  v.  Interstate 
Consol.  St.  R.  Co.  187  Mass.  436,  2  Ann. 
Cas.  419,  73  N.  E.  630,  11  L.R.A.(N.S.)  973, 


that  a  law  requiring  street  railways  to  carry 
pupils  of  the  public  schools  at  rates  not  in 
excess  of  half  the  regular  fare  charged  others 
for  like  hauls,  was  constitutional.  In  the 
course  of  its  opinion,  at  page  438,  the  court 
said: 

"The  most  important  and  difficult  ques- 
tion in  the  case  is  whether  there  is  constitu- 
tional justification  for  a  discrimination  be- 
tween pupils  of  the  public  schools  and  other 
persons.  If  this  were  an  absolute  and  arbi- 
trary selection  of  a  class,  independently  of 
good  reason  for  making  a  distinction,  the 
provision  would  [526]  be  unc^isnstitutional 
and  void.  As  was  said  by  Mr.  Justice 
Brewer  in  Gulf  R.  Co.  v.  Ellis,  165  U.  S. 
160,  169  [17  S.  (^.  265,  41  U.  S.  (L.  ed.) 
666,  670] :  'Arbitrary  selection  can  never  be 
justified  by  calling  it  classification.  The 
equal  protection  demanded  by  the  Fourteenth 
Amendment  forbids  this.'  The  subject  of 
compelling  a  railroad  company  to  make  an 
exception  as  to  its  rates,  in  favor  of  a  certain 
class  of  persons,  was  considered  elaborately 
in  Lake  Shore,  etc.  R.  Co.  v.  Smith,  173  U.  S. 
684  [19  S.  Ct.  565,  43  U.  S.  (L.  ed.)  858], 
and  it  was  held  that  ordinarily  the  Legisla- 
ture has  not  power  to  compel  such  action. 
The  subject  is  also  referred  to  in  Wisconsin, 
etc.  R.  Co.  V.  Jacobson,  179  U.  S.  287,  301 
[21  S.  Ct.  115,  46  U.  S.  (L.  ed.)  194,  201]. 
But  if  the  difference  is  founded  on  a  reason- 
able distinction  in  principle,  such  discrimi- 
nation does  not  deny  the  equal  protection  of 
the  laws.  [Opinion  of  Justices,  166  Mass. 
589;  Pacific  Exp.  Co.  v.  Seibert,  142  U.  S. 
339  [12  S.  Ct.  260,  35  U.  S.  (L.  ed.)  1036]; 
American  Sugar  Refining  Co.  v.  I^ouisiana, 
179  U.  S.  89,  92  [21  S.  Ct.  43,  45  U.  S.  (L. 
ed.)    102,  104].] 

"In  this  case  the  selection  of  a  class  is 
not  entirely  arbitrary.  The  education  of 
children  throughout  the  Commonwealth  is  a 
subject  for  -legislation  which  has  occupied 
the  thoughts  of  our  lawmakers  from  early 
times.  The  duty  of  legislatures  and  magis- 
trates to  be  diligent  in  the  promotion  of  edu- 
cation, among  all  the  people,  is  especially 
declared  in  chapter  5,  section  2,  of  the  Con- 
stitution of  the  Commonwealth.  Compulsory 
attendance  of  children  in  the  schools  is  pro- 
vided for  by  our  laws.  [R.  L.  ch.  44,  sec.  1.] 
Money  may  be  appropriated  by  cities  and 
towns  for  conveying  pupils  to  and  from  the 
public  schools.  [R.  L.  ch.  25,  sec.  16.]  It 
cannot  be  said  that  the  Legislature  may  not 
concern  itself  with  the  transportation  of  chil- 
dren to  the  public  schools  in  the  interest  of 
popular  education,  just  as  it  provides  such 
children  with  books  and  other  necessary  ar- 
ticles. [R.  L.  ch.  42,  sec.  35.]  So  far  as 
this  statute  merely  gives  help  to  these  pupils 
in  connection  with  their  acquisition  of  knowl- 
edge in  the  schools,  it  is  justified.     [527]  As 
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a  police  regulation  in  the  interest  of  educa- 
tion, the  law  may  well  require  street  rail- 
way companies  to  permit  these  children  to 
ride  to  school  upon  their  cars,  without  profit 
to  the  companies,  provided  it  can  be  done 
without  causing  them  loss.  But  if  such  a 
requirement  involves  expense,  the  cost  can 
only  be  put  upon  the  general  taxpayers.  It 
cannot  be  imposed  upon  the  street  railway 
companies,  or  upon  that  part  of  the  public 
which  pays  fares  to  street  railway  companies. 
If,  therefore,  it  plainly  appeared  that  the 
enforcement  of  this  section  would  cause  ex- 
pense to  street  railway  corporations,  which 
they  must  bear  themselves,  or  put  upon  other 
classes  of  passengers  in  the  form  of  increased 
fares  to  make  good  the  loss  from  carrying 
school  children  at  half  rates,  we  should  be 
obliged  to  hold  that  there  was  a  taking  of 
property  without  due  process  of  law,  through 
unconstitutional  discrimination." 

In  the  case  of  In  re  Gardner,  84  Kan.  1.  c. 
267,  113  Pac.  1054,  33  L.R.A.(N.S.)  956,  the 
Supreme  Court  of  Kansas  holding  invalid  a 
statute  on  all-fours  with  the  instant  one,  in 
the  course  of  its  opinion,  on  the  pha^e  of 
discrimination,  said: 

"This  court  is  not  inclined  to  the  view 
that  the  power  of  the  Legislature  is  com- 
pletely exhausted  by  a  maximum  rate  regula- 
tion, and  does  not  so  interpret  the  decision 
quoted.  But  members  of  the  National  Guard 
cannot  be  segregated  from  the  body  of  the 
State's  citizens  and  made  a  preferred  class, 
unless  they  sustain  some  relation  to  trans- 
portation by  rail  which,  in  the  nature  of 
things,  indicates  they  should  have  the  benefit 
of  an  exceptional  rate.  Classification,  to  be 
valid,  must  be  based  upon  difl'erences  in  char- 
acter, condition  or  situation  which  lead  to 
that  difl:erence  in  regulation  which  the  stat- 
ute undertakes  to  make.  Thus,  in  the  case 
involving  a  reduced  rate  for  school  children 
on  street  cars  (Com.  v.  Interstate  Consol. 
St.  R.  Co.  187  Mass.  436),  the  considerations 
which  moved  the  court  to  sustain  the  rate 
were,  among  others,  that  pupils  [528]  go  to 
and  from  the  public  -  schools  at  hours  when 
other  persons  make  little  use  of  the  cars; 
that  they  are  of  such  a  size  and  age  that 
they  occupy  much  smaller  spaces  than  otlier 
passengers;  and  that  the  difference  in  rate 
was  of  so  much  importance  to  parents  that 
twice  as  many  pupils  would  ride  at  half  rate 
as  at  full  rate,  so  that  the  revenue  of  the 
carrier  would  not  be  materially  reduced. 
This  court  neither  approves  nor  disapproves 
the  conclusion  reached  in  that  caae,  but  the 
method  employed  for  testing  the  classifica- 
tion upon  which  the  rate  was  based  is 
sound." 

Approving  a  similar  view  upon  the  prin- 
ciple under  discussion,  the  Circuit  Court  of 
Appeals  in  the  Seventh  Circuit,  in  the  case 


of  U.  S.  V.  Chicago,  etc.  R.  Co.  127  Fed.  I.  c 
792,  62  C.  C.  A.  465,  quoted  with  approval 
the  rule  laid  down  by  Elliott  on  Railroads, 
viz.: 

"'Neither  at  common  law,  nor  under  the 
Federal  statute,  does  the  mere  fact  that  thore 
is  a  difference  in  rates  necessarily  constitute 
an  unjust  discriminaticm,  since  there  is  no 
such  discrimination  in  cases  where  the  condi- 
tions and  circumstances  are  essentially  differ- 
ent. It  is  the  Engli^  rule  that,  in  passing 
upon  the  question  of  undue  or  unreasonable 
nreferences,  various  facts  and  circumstances 
must  be  considered,  and  that  an  undue  pref- 
erence, within  the  meaning  of  the  statute,  is 
not  shown  by  mere  evidence  of  a  difference  in 
charges.  The  Federal  courts  have  substan- 
tially adopted  the  rule  declared  by  the  Eng- 
lish courts.*" 

If  members  of  the  organized  militia  aver- 
aged in  weight  but  one-half  that  which  other 
members  of  the  traveling  public  weigh,  or  ii 
thev  traveled  at  fixed  hours  or  times  when 
other  business  is  slack;  or  if  they  carried 
far  less,  rather  than  far  more  baggage,  equip- 
ment and  impedimenta,  than  the  ordinary 
traveling  person  carries;  or  if  they  traveled 
at  known  and  definitely  fixed  times,  in  large 
bodies,  or  by  the  trainload;  or  if  travel  with 
them  were  a  matter  of  personal  volition,  to 
be  exercised  or  not  as  a  low  rate  might  in- 
duce, [5291  rather  than  as  a  matter  of  stem 
duty  transacted  under  order;  or  if  the  serv- 
ice of  transportation  required  to  be  furnished 
■were  of  an  inferior  class  by  a  slow,  unsclinl- 
uled  train,  ratiiier  than  that  furnished  to 
regular  paasengers  who  are  compelled  to  ptv 
two  cents  per  mile,  there  might  be  some  valid 
reason  for  saying  as  a  matter  of  law  that 
the  plain  discrimination  presented  is  not  an 
unjust  discrimination.  [Louisville,  etc.  R. 
Co.  V.  Wilson,  132  Ind.  617,  32  N.  E.  311. 
18  L.R.A.  106;  Messenger  v.  Pennsylvania 
R.  Co.  37  N.  J.  L.  631,  18  Am.  Rep.  764.] 

Upon  this  identical  phase  of  the  case  we 
are  constrained  to  concur  in  what  was  said 
by  the  Supreme  Court  of  Kansas  in  the  simi 
lar  case  of   In  re  Gardner,  supra,  at   page 
268: 

"In  accordance  with  the  principle  recog- 
nized, the  Legislature  might  no  doubt  require 
that  precedence  be  given  to  the  transporta- 
tion of  troops  over  other  traffic,  that  special 
facilities  for  the  movement  of  troops  be  sup- 
plied, that  special  schedules  be  adopted  and 
that  other  exceptional  services  be  rendered 
whenever  the  public  interest  demands  them. 
But  the  law  in  question  has  no  such  basis 
for  the  discrimination  which  it  makes.  Maior 
Mills  stood  upon  precisely  the  same  footin;?, 
so  far  as  the  expected  service  to  him  was 
concerned,  as  any  other  individual.  The 
times  when  members  of  the  National  Guard 
will    travel   are   as  uncertain   as    for    otsier 
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people.  The  number  who  will  travel  at  any 
particular  time  is  wholly  indefinite.  They 
come  to  the  railroad  station  singly,  in  groups 
or  in  larger  bodies,  just  as  other  citizens 
come  singly,  in  groups  or  in  crowds  sufficient 
to  load  the  cars  of  one  or  more  trains.  They 
occupy  the  same  space  and  have  the  same 
privileges  as  other  persons.  Their  move- 
ments are  controlled  by  duty  and  not  by 
special  inducements,  and  the  matter  of  rate 
can  have  no  effect  upon  the  volume  of  traffic. 
They  are  taken  up,  carried  and  set  down 
without  any  mark  or  circumstance  whatever 
to  distinguish  [530]  them  from  the  general 
public,  or  to  distinguish  the  subject  of  their 
transportation  from  that  of  the  general  pub- 
lic, except  that  they  carry  orders  for  trans- 
portation without  payment  of  fare  and  at 
reduced  rates.  Without  any  ground,  there- 
fore, for  the  classification,  and  without  any 
regard  to  the  reasonableness  or  unreasonable- 
ness of  the  regulation,  the  State  simply  de- 
mands that  its  troops  be  transported  by  rail 
at  a  purely  arbitrary  rate,  which,  so  far  as 
the  principle  involved  is  concerned,  might  be 
one  cent  per  hundred  miles  or  nothing  at  all. 
No  other  corporation  or  individual  in  the 
State  is  obliged  to  conduct  business  upon  any 
such  partial  and  unequal  conditions  or  to 
make  any  such  sacrifice  for  the  support  of 
the  National  Guard  or  any  other  public  in- 
stitution or  purpose.  Therefore  the  act  de- 
nies the  railroads  the  equal  protection  of  the 
laws." 

It  fairly  follows  then  that  if  two  cents  per 
mile  per  passenger  was  a  reasonable  rate  in 
1907,  as  the  General  Assembly  by  legislative 
act  by  all  fair  intenta  presumptively  deter- 
mined and  fixed,  then  in  the  absence  of  a 
showing  of  some  change  in  conditions  (and 
there  is  no  such  here  in  the  instant  case) 
one  cent  per  mile  per  adult  passenger  was 
not  reasonable  in  1009,  when  the  special  act 
favoring  the  organized  .  militia  was  passed, 
and  is  not  reasonable  now.  The  law  pre- 
scribing such  a  rate  was  clearly  a  discrimina- 
tion and  violative  of  the  provisions  of  said 
section  14,  which  provides  for  the  passage  of 
laws  to  prevent  discriminations,  and  by  its 
plain,  cogent  converse  forbids  the  passage  of 
a  law  compelling  the  railroads  to  discrimi- 
nate; when,  as  we  have  concluded  above,  this 
discrimination  was  unjust,  for  that  it  laid 
an  extra  burden  upon  the  railroads. 

We  think  this  view  could  easily  be  sus- 
tained by  the  great  weight  both  of  authority 
and  reason  on  the  ground  that  it  violates  the 
provisions  of  section  1  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  as  was  done  by  the  Supreme  Court 
of  Kansas  [531]  in  the  case  of  In  re  Gard- 
ner, supra,  and  in  the  analogous  cases  of 
Lake  Shore,  etc.  R.  Co.  v.  Smith,  supra,  and 
the  four   or   five   cases   which   followed  the 


latter  case;  but  fortunately  we  are  saved 
from  the  embarrassment  of  deciding  between 
the  above  cases  and  that  of  State  v.  Chicago, 
etc.  R.  Co.  supra,  by  the  provisions  of  said 
Becticm  14  of  our  Constitution  and  so  we 
may  clearly  hold  it  invalid  for  that  it  is  in 
conflict  with  both  the  spirit  and  the  letter 
of  section  14,  supra,  of  our  Constitution. 

IV.  Having  reached  this  conclusion  we  need 
not  take  up  space  to  inquire  whether  said 
section  8396  is  a  bona  fide  effort  to  establish 
rates  and  regulate  railroad  transportation, 
or  whether  it  is  purely  a  revenue  measure, 
ingeniously  designed  to  shift  from  tlie  tax- 
payers and  from  the  State  revenue  fund,  to 
the  railroads  of  the  State,  a  portion  of  the 
cost  of  maintaining  the  organized  militia. 
[In  re  Gardner,  84  Kan.  1.  c.  269,  113  Pac. 
1054,  33  L.R.A.(N.S.)  956.]  The  curious 
may  read  in  the  Kansas  case,  supra,  an  inter- 
esting discussion  of  this  phase  of  the  statute 
under  criticism,  and  may  learn  therefrom  un- 
der what  conditions  such  special  and  unequal 
burdens  may  be  imposed. 

Other  matters  mooted,  have  by  the  conclu- 
sion reached  become  merely  academic;  for 
example,  the  contention  that  Captain  Moore 
and  his  men  were  not  engaged  in  such  mili- 
tary duty  as  to  bring  them  within  the  pur- 
view of  the  statute.  If  a  statement  of  this 
contention,  in  the  light  of  the  fact  that  the 
Governor  is  the  Constitution-appointed  com- 
mander-in-chief of  the  National  Guard,  and 
upon  a  consideration  of  all  the  statutes  pro- 
viding for  the  government  of  the  National 
Guard,  does  not  plainly  answer  it,  we  will 
nevertheless  leave  it  till  it  becomes  a  live 
question  in  a  live  case. 

Furthermore,  it  is  strenuously  urged  by 
learned  counsel  for  plaintiff  through  many 
pages  of  an  able  [532]  brief,  that  we  erred 
most  seriously  in  holding  in  effect  that  the 
power  in  a  proper  case  to  raise  railroad 
rates,  above  the  maximum  fixed  in  section 
3232,  Revised  Statutes  1909,  is  under  our 
Constitution  delegable  by  the  Legislature, 
and  that  by  the  enaction  of  section  47  of  the 
Public  Service  Commission  Act  (Laws  1913, 
p.  583),  section  3232,  supra,  is  conditionally 
repealed  or  temporarily  suspended.  (State 
v.  Public  Service  Commission,  269  Mo.  704, 
168  S.  W.  1156.]  In  this  holding,  it  is  con- 
tended, we  overlooked  the  plain  letter  of  the 
Constitution  and  in  that  case  held  (to  quote 
the  epigrammatic  language  of  counsel)  what 
we  "thought  the  law  ought  to  be  rather  than 
what  it  is."  We  do  not  think  this  question 
is  in,  or  that  it  could  ever  get  into,  this  case, 
having  conceded,  as  we  do,  the  prima  facie 
reasonableness  of  the  two-cent  rate,  till  its 
unreasonableness  be  demonstrated.  Be  this 
as  may  be,  however,  having  come  to  a  con- 
clusion by  another  path,  we  will  leave  this 
question  where  State  v.  Public  Service  Com- 
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mission  left  it,  till  it  again  becomes  the  *^ion 
in  the  path." 

It  follows  therefore  that  the  demurrer  of 
defendant  to  the  alternative  writ  of  man- 
damus should  be  sustained,  and  since  said 
writ  was  improvidently  granted,  it  should  be 
quashed,  and  the  issuance  of  a  peremptory 
vrit  denied.  It  is  so  ordered.  Lamm,  C.  J., 
Brown  and  Walker,  J  J.,  concur;  Woodson,  J., 
concurs  and  also  for  reasons  given  in  case  of 
In  re  Gardner,  84  Kan.  264,  113  Pac.  1054, 
33  L.R.A.  (N.S.)  956;  Graves,  J.,  concurs  in 
separate  opinion;  Bond,  J.,  dissents. 

Graves,  J.  ( concurring ) . — I  concur  in  the 
result  reached  by  the  majority  opinion,  and 
in  most  of  the  reasoning  therein  by  our 
Brother  Faris,  the  writer  thereof. 

I  agree  that  section  14  of  article  12  of  the 
Constitution  directs  the  Legislature  to  pass 
laws  to  prevent  *'unjust  discrimination"  in 
passenger  and  freight  [5331  rates.  I  agree 
that  the  converse  of  this  should  also  be  true, 
i.  e.,  that  the  Legislature  should  not  itself 
pass  a  law  which  makes  "unjust  discrimina- 
tion," and  if  it  passes  such  a  law  it  should 
be  condemned  as  violative  of  the  spirit  of 
this  constitutional  provision.  It  should  be 
noted  that  tlie  terms  of  this  constitutional 
provision  is  mandatory,  inasmuch  as  it  uses 
the  word  "shall"  in  a  mandatory  sense. 
However,  there  is  no  way  of  enforcing  this 
mandate  of  the  Constitution,  except  by  the 
voluntary  act  of  a  Constitution-loving  Legis- 
lature. I  agree  further  that  the  Legislature 
in  passing  section  3232,  Revised  Statutes 
1909,  was  attempting  to  carry  out  that  other 
mandate  of  said  section  14,  article  12,  of  the 
Constitution  which  imposed  upon  the  Legisla- 
ture the  duty  to  "from  time  to  time  pass 
laws  establishing  reasonable  maximum  rates 
of  charges  for  the  transportation  of  passen- 
gers." I  also  agree  that  when  it  did  pass 
this  law  it  was  prima  facie  a  reasonable 
maximum  rate,  and  that  without  there  being 
further  showing,  we  have  a  right  to  say  by 
comparison  that  the  latter  law  is  unjust  and 
discriminatory,  and  therefore  bad. 

I  do  not  agree  to  that  portion  of  my 
brother's  opinion  whereat  he  says: 

"Since,  however,  the  only  conatitutional 
poioer  to  establish  a  rate  or  charge  for  such 
Hervice  com^s  from  goAd  section  H  of  the  Con- 
ntitution" 

The  italics  are  ours.  This  in  my  judgment 
is  not  the  only  constitutional  source  of  power 
for  the  Legislature  to  pass  maximum  pas- 
senger or  freight  laws.  Rate-making  is  a 
legislative  power,  and  has  aways  been  so  held 
and  considered.  When  by  article  3  of  the 
Constitution  the  powers  of  State  government 
were  divided  into  three  distinct  departments, 
i.  e.,  legislative,  executive  and  judicial,  and 
when  by  section  1  of  article  4  of  the  legisla- 


tive powers  were  vested  in  "the  General  As- 
sembly of  the  State  of  Missouri,"  such  C^^ik. 
eral  Assembly  became  fully  possessed  with 
the  power  [5341  to  pass  rate  laws  of  all 
kinds,  such  things  being  legislative  in  char- 
acter rather  than  judicial  or  executive  in 
character.  So  that  I  say  the  legislative 
branch  had  full  constitutional  power  to  pass 
all  kinds  of  rate  laws,  had  there  been  no  sec- 
tion 14  of  article  12  of  the  Constitution. 
This  may  be  important  in  some  future  litiga- 
tion where  the  real  purpose  of  section  14  of 
article  12  will  have  to  be  discussed,  and  for 
that  reason  I  do  not  want  to  be  recorded  as 
announcing  that  said  section  14  is  the  only 
constitutional  authority  for  legislative  ac- 
tion as  to  maximum  rates  in  Missouri. 

I  do  not  agree  to  another  conclusion  which 
my  brother  has  reached.  I  think  that  the 
constitutionality  of  section  47  of  the  Public 
Service  Commission  Act  is  fairly  lodged  in 
this  case,  and  that  we  should  thresh  it  out 
at  this  time.  It  is  only  a  question  of  a  short 
time  when  we  will  be  forced  to  thresh  out 
the  question.  If  the  public  print  is  to  be 
believed,  then  at  this  very  time  the  railroads 
of  the  State  are  asking  the  Public  Service 
Commission  to  raise  their  rates  under  said 
section  47,  and  with  a  showing  that  they  are 
justly  entitled  to  such  a  raise  in  rates.  The 
constitutionality  of  that  section  has  never 
been  adjudicated  by  this  court.  We  did  hold 
in  State  v.  Public  Service  Commissimi,  259 
Mo.  704,  168  S.  W.  1156,  that  the  Legislature 
by  said  section  47  intended  to  authorize  the 
Public  Service  Commission  to  raise  rates 
above  the  maximum  fixed  by  section  3232, 
supra,  but  we  did  not  pass  upon  the  question 
as  to  whether  or  not  the  statute,  thus  con- 
strued, violated  section  14  of  article  12  of 
the  Constitution.  This  question  should  be 
passed  upon  now  so  that  t^ese  railroads  may 
know  whether  they  shall  go  to  the  Public 
Service  Commission  or  to  the  Legislature  for 
their  needed  redress.  The  question  is  square- 
ly lodged  in  this  case,  and  this  is  an  op- 
portune time  for  the  judgment  of  the  court 
upon  this  extremely  intricate  question  as  to 
whether  or  not  the  Legislature  can,  under 
section  14  of  article  12,  delegate  to  any  com- 
mission the  right  to  fix  [53&1  mojcimum 
rates.  We  purposely,  underscore  the  words 
"maximum  rates."  This  delicate  question 
might  be  stated  otherwise,  and  perhaps  be 
made  plainer.  If  the  Legislature  had  the 
constitutional  power  without  section  14  of 
article  12  to  fix  rates,  both  maximum  and 
minimum,  then  should  said  section  14  be  con- 
strued as  an  express  limitation  upon  the 
power  of  the  Legislature  to  delegate  such 
right  to  a  commission  or  other  body?  But 
it  is  not  my  purpose  to  discuss  the  constitu- 
tionality of  section  47  supra.  It  is  my 
purpose  to  dissent  from  the  majority  views 
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in  postponing  the  evil  day,  when  in  my  judg- 
ment the  time  is  ripe  for  us  to  act  now. 

I  therefore  concur  in  the  result,  and  in 
such  portions  of  the  opinion  as  above  in- 
dicated. 


NOTE. 

The  reported  case  holds  that  a  statute  re- 
quiring railroads  to  transport  at  a  reduced 
rate  the  state  militia  when  traveling  by  the 
order  of  the  Groyernor  is  invalid  as  an  un- 
just discrimination.  The  earlier  cases  dis- 
cussing the  yalidity  of  a  statute  requiring 
a  carrier  to  transport  the  militia  or  other 
public  officers  free  or  at  a  reduced  rate  are 
discussed  in  the  note  to  State  y.  ChicagOi 
etc  B.  Co.  Ann.  Cas.  1913E  494. 


cordance  with  the  express  terms  of  Act  Feb. 
18,   1857    (Laws  185/,   p.   163),   §  8,  under 
which  the  corporation  was  organized. 
[See  note  at  end  of  this  case.] 

Same. 

The  fact  that  defendant  has  no  pecuniary 
interest  in  the  success  ot  the  corporation  does 
not  disqualify  him  to  act  as  director,  since 
under  tiie  express  terms  of  Act  Feb.  18,  1857 
(Laws  1857,  p.  1(>4),  §  14,  under  which  act 
the  corporation  was  organized,  providing  for 
the  yoting  of  stock  by  liduciaries,  and  under 
the  general  doctrine  of  the  law,  bare  legal 
title  in  the  absence  of  fraud  qualifies  the 
owner  to  act  as  director  regardless  of  the 
trusts  under  which  the  stock  may  be  held. 

[iSee  note  at  end  of  this  case.] 

Neoeaaity  that  I>iv«otor  Own  Stock. 

A  ''director"  in  a  corporation  is  a  mere 
agent,  and  need  not  be  a  stockholder  aside 
irum  statutory  requirements. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 
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Corpoftitions  —  Eligribillty  of  Officer  — 
OxmeTthip  of  Stock  ^  Stock  Tram- 
ferrcd  to  Permit  Election. 

Defendant  held  a  certificate  for  one  share 
of  stock  issued  to  him  by  a  corporation  upon 
the  assignment  to  him  of  a  share  of  stock  by 
one  who  held  as  trustee  for  heirs  under  a 
will.  The  assignment  was  made  under  a  pro- 
vision of  the  will  whereby  the  trustee  was 
empowered  to  transfer  stock  to  another  per- 
son to  enable  him  to  act  as  director  in  the 
corporation.  Defendant  shortly  after  its  is- 
suance handed  the  stock  certificate  over  to 
the  trustee,  with  a  memorandum  wherein  he 
acknowledged  that  he  held  the  stock  for  the 
sole  purpose  of  being  qualified  as  a  director, 
and  declaring  the  beneficial  ownership  to  be 
in  the  heirs  under  the  trust.  Held,  that 
defendant  was  a  sl<3ckholder  witliin  the  stat- 
ute requiring  directors  to  be  stockholders, 
since  the  transfer  of  the  stock  and  issuance  of 
the  certificate  to  him  in  accordance  with 
section  8  of  the  act  under  which  the  cor- 
poration was  ors^nized  vested  him,  as  to  the 
corporation,  witli  legal  and  equitable  title. 

[See  note  at  end  of  this  case.] 


The  fact  that  defendant  surrendered  his 
certificate  to  the  trustee,  together  with  the 
memorandum,  does  not  afTect  his  legal  title, 
since  he  could  be  divested  thereof  only  by 
transfer  on  the  books  of  the  company,  in  ac- 


Information  in  nature  of  quo  warranto.  F. 
W.  Matthiessen  et  al.,  relators,  and  C.  B. 
Lihme,  defendant.  Judgment  for  defendant 
in  Circuit  Court,  La  Salle  county:  Davis. 
Judge.  Judgment  affirmed  by  Appellate 
Court.  Relators  appeal.  The  facts  are  stated 
in  the  opinion.    Affibmed. 

Oeorge  JVilei/y  William  J.  Calhoun  and  M. 
F.  Gallagher  for  appellants. 

Montgomery,  Uarty  Smith  d  Steere,  Charles 
S.  Cutting,  Louis  E,  Hart  and  Norman  B. 
Prit chard  for  appellee. 

[352]  DCNN,  J. — This  was  an  information 
in  the  nature  of  a  quo  tcarranto,  in  the  circuit 
court  of  LaSalle  county,  requiring  C.  B. 
Lihme  to  answer  by  what  warrant  he  claimed 
to  hold  and  execute  the  office  of  director  in 
the  Matthiessen  &  Hegeler  Zinc  Company,  a 
corporation.  A  plea  was  filed  and  a  trial 
had  by  the  court  without  a  jury,  resulting  in 
a  judgment  in  ifavor  of  the  defendant,  which 
the  Appellate  Court  for  the  Second  District 
afiirmed.  A  certificate  of  importance  was 
granted  and  an  appeal  allowed  to  thi<«  court. 

The  appellants  deny  the  eligibility  of  the 
appellee  to  be  a  director.  The  Matthiessen  ft 
Hegeler  Zinc  Company  was  organized  in  Jan- 
uary, 1871,  under  "An  act  to  authorize  the 
formation  of  corporations  for  manufacturing, 
mining,  mechanical  or  chemical  purposes,"  in 
force  February  18,  1857,  with  a  capital  stock 
of  $426,000,  divided  into  426  shares,  for  a 
term  of  fifty  years,  for  the  purpose  of  mining, 
smelting,  rolling  and  manufacturing  zinc. 
Section  4  of  the  act  provides  that  '*the  affairs 
of  such  company  shall  be  managed  by  a  board 
of  not  less  than  three  nor  more  than  seven 
directors,  who  shall  be  stockholders  therein, 
and  who  shall,  after  the  first  year,  be  annual- 
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ly  elected  by  the  stockholders,  to  serve  for  one 
year  and  until  their  successors  shall  have  been 
elected."  Since  its  organization  the  stock  has 
been  equally  divided  between  E.  C  Hegeler 
and  members  of  his  family  on  the  one  part 
and  F.  W.  Matthiessen  and  members  of  his 
family  on  the  other  part.  E.  C.  Hegeler  died 
in  June,  1910,  and  by  his  will  left  all  of  his 
stock  in  the  zinc  company,  consisting  of  212 
shares,  to  Hary  Hegeler  Cams,  his  daughter, 
as  trustee  for  the  benefit  of  his  seven  children, 
The  provisions  of  the  will  creating  the  trust, 
so  far  as  necessary  to  be  set  out,  are  as  fol- 
lows : 

[353]  ''Said  trustee  shall  cause  to  be  trans- 
ferred to  her  all  of  said  shares  and  have  new 
certificates  of  stock  issued  to  her  as  trustee, 
and  the  said  shares  shall  stand  in  her  name, 
as  trustee,  upon  the  books  of  said  company  : 
Provided,  however,  that  said  trustee  shall 
have  the  power  and  authority  to  transfer  one 
or  two  shares,  as  may  be  necessary,  to  herself 
as  an  individual,  or  to  one  or  two  other  per- 
sons, to  enable  such  other  person  or  persons  to 
act  as  directors  or  director  in  said  company. 
Said  trustee  shall  continue  to  so  hold  and  con- 
trol said  shares  so  bequeathed  to  her  in  trust 
until  the  expiration  of  the  present  charter  of 
said  company,  and  shall  then  convert  said 
shares  into  cash  and  distribute  such  cash,  in 
equal  parts,  among  my  children,  and  if  any  of 
my  children  be  then  dead  leaving  children  of 
the  body  begotten  then  surviving,  then  such 
children  of  any  such  deceased  child  of  mine 
shall  take  their  parents'  share.  Until  the  ex- 
piration of  the  charter  of  said  company  said 
trustee  shall  collect  and  receive  all  the  divi- 
dends upon  all  said  shares  so  standing  in  her 
name  as  trustee,  and  out  of  said  dividends 
shall  pay  (1)  to  herself,  as  compensation  as 
such  trustee,  ten  per  cent  of  the  amount  of  such 
dividends;  (2)  such  additional  sum  as  she 
may  find  necessary,  to  some  suitable  person 
selected  by  her  to  act  as  a  director,  as  afore- 
said; (3)  such  additional  sum  as  she  may  find 
necessary  to  procure  and  pay  for  legal  advice; 
and  the  remainder  of  such  dividends  shall  be 
distributed,  as  soon  aa  received  by  her,  among 
my  children  in  equal  parts,  and  if  any  of  my 
children  die  leaving  children  of  the  body 
begotten,  then  such  children  of  any  such  de- 
ceased child  of  mine  shall  receive  their  par- 
ents' share  of  such  dividends.  I  hereby  de- 
clare that  my  intention  and  aim  in  placing 
all  of  the  said  shares  of  stock  in  the  hands 
of  a  trustee,  as  above,  is  that  all  of  said 
shares  shall  be  voted  and  controlled  as  a  unit, 
for  the  protection  of  the  interest  in  said  com- 
pany represented  by  said  shares." 

[354]  Mrs.  Carus  owned  one  share  of  stock 
individually  at  the  time  of  her  father's  death. 
In  the  settlement  of  some  controversy  between 
the  heirs  it  was  agreed  on  October  12,  1910, 
that  Mrs.  Carus  should  transfer  this  share 


to  herself  as  trustee.  Instead  of  doing  so  she 
assigned  it  to  (J.  B.  Lihme,  to  whom  a  new 
certificate  was  issued  on  December  17,  1910. 
Ihe  certificate  stated  on  its  face  that  it  is 
transferable  only  on  the  books  of  the  company 
upon  the  surrender  of  the  certificate  in  person 
or  by  proxy.  On  December  21,  1910,  Lihme 
signed  the  following  instrument: 

"1,  C.  B.  Lihme,  do  hereby  acknowledge 
and  certify  that  the  share  of  stock  transferred 
to  me  in  person  for  the  purpose  of  qualifying 
me  as  a  director  in  the  Matthiessen  &  Uegeler 
Zinc  Company  is  not  held  by  me  under  any 
claim  of  ownership  and  is  not  to  be  construed 
as  any  part  of  my  private  estate,  but  I  ac- 
knowledge that  1  hold  the  same  merely  for 
the  purpose  of  qualifying  me  as  a  director  in 
said  zinc  company,  and  that  said  share  of 
stock  is  a  part  of  and  belongs  to  the  213 
shares  of  stock  held  in  trust  under  the  agree- 
ment dated  October  12,  1910,  and  signed  by 
tlie  seven  children  of  the  late  Edward  C. 
Hegeler,  said  agreement  providing,  among 
other  things,  for  the  holding  and  disposition 
of  said  zinc  company  stock. 

Dec.  21,  1910.  C.  B.  Lihme. 

Witnessed:     C.  Diesterweg." 

At  the  same  time  Lihme  signed  a  blank 
form  of  assignment  indorsed  on  the  back  of 
the  certificate  of  stock,  as  follows: 

"For  value  received  I  hereby  sell  and  as- 
sign to   all  my  interest  in  the 

within  certificate,  and  appoint   

my    proxy    on    the    books    of   said    company 


"Witness  my  hand  and  seal  this  20th  day 
of  December,  A.  D.  1910.  C.  B.  lihme.  (Seal; 
Attest:     C.  Diesterweg." 

The  certificate  so  indorsed  by  Lihme  in 
blank  and  the  above  instrument  signed  by  him 
were  then  deposited  in  the  Illinois  Trust  and 
Savings  Bank  of  Chicago,  in  a  safety  deposit 
box  rented  by  all  the  heirs  of  E.  C.  Hegeler 
and  standing  in  the  joint  names  of  Mary 
Hegeler  Carus  and  Julius  W.  Hegeler,  to 
which  access  could  be  had  only  by  [355]  the 
joint  action  of  Mrs.  Carus  and  Hegeler.  In 
this  box  were  kept  the  stock  certificates  rep- 
resenting the  stock  held  by  Mrs.  Carus  as 
trustee  and  other  documents  belonging  to  all 
of  the  heirs  of  E.  C.  Hegeler,  and  nothing 
else,  it  having  been  rented  for  that  purpose. 
The  stock  stands  in  the  name  of  C.  B.  Lihme, 
and  the  dividends  have  always  been  accounted 
for  by  him  to  the  heirs  in  the  same  manner 
as  the  dividends  on  the  stock  held  by  Mrs. 
Carus  as  trustee.  There  have  been  several 
dividends,  and  Lihme  always  indorsed  the 
identical  check  which  he  received,  to  Herman 
Hegeler,  the  treasurer  of  all  the  heirs,  and 
mailed  it  to  him  as  soon  as  received. 

E.  C.  Hegeler  was  president  of  the  companT 
from  its  organization  until  December,  1903. 
Mary    Hegeler    Carus    was    president    from 
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December,  1903,  to  December  18,  1813.  A 
member  of  the  Matthieesen  family  has  been 
secretary  ever  since  the  organization  of  the 
corporation.  From  December  18,  1903,  until 
December  18,  1913,  George  P.  Blow  was  secre- 
tary. Throughout  the  existence  of  the  cor- 
poration, until  December  18,  1913,  the  board 
of  directors  was  elected  equally  from  the  two 
interests. 

On  February  27,  1913,  a  contract  was  en- 
tered into  between  Mary  Hegeler  Game,  trus- 
tee under  her  father's  will,  party  of  the  first 
part,  and  C.  B.  Lihme,  party  of  the  second 
part,  whereby,  after  reciting  that  under  the 
terms  and  provisions  of  the  will  aforesaid  the 
party  of  the  first  part  holds  in  trust,  until 
the  expiration  of  the  present  charter  of  the 
Matthieesen  k  Hegeler  Zinc  Company,  all  of 
the  shares  of  the  capital  stock  of  said  com- 
pany owned  by  said  Edward  C.  Hegeler  at  the 
time  of  his  death  and  is  authorized  to  select 
a  suitable  person  to  act  as  director  in  that 
company  and  to  pay  to  such  person  such  sum 
as  she  shall  find  necessary  as  compensation 
for  his  services  as  director,  and  the  said  party 
of  the  first  part  deems  the  said  party  of  the 
second  part  to  be  a  suitable  person  to  act  as 
said  director  and  has  selected  said  party  of 
the  second  part  to  [356]  act  as  director  in 
the  said  company  during  the  continuance  of 
this  trust,  the  party  of  the  first  part,  as  trus- 
tee as  aforesaid,  agrees  to,  and  does,  employ 
the  party  of  the  second  part  to  act  as  director 
of  the  said  company  for  the  term  of  seven 
years  from  December  18,  1912,  and  to  pay 
him,  as  full  compensation  for  services  to  be 
rendered  as  such  director,  fifteen  per  cent  of 
the  net  profits  accruing  each  year  to  the  stock 
in  said  company  of  which  the  party  of  the 
first  part  is  trustee,  and  the  party  of  the 
second  part  accepts  the  office  of  director  for 
seven  years,  and  agrees  to  give  to  the  perform- 
ance of  his  duties  such  time,  attention  and 
energy  as  shall  be  necessary  for  the  best  in- 
terests, advantage  and  success  of  the  said  com- 
pany, and  to  faithfully,  diligently  and  accord- 
ing to  his  best  abilities,  in  all  respects,  use 
his  utmost  endeavors  to  pi*omote  the  interests 
and  profitable  management  of  said  company. 
At  the  annual  meeting  of  the  stockholders  on 
December  19,  1910,  immediately  after  receiv- 
ing the  certificate  of  stock  issued  to  him,  the 
appellee  was  elected  a  director,  by  the  unani- 
mous vote  of  all  the  stockholders,  for  the  term 
of  one  year,  and  by  the  like  vote  was  again 
elected  at  the  meeting  on  December  18,  1931, 
and  again  on  December  18,  1912.  On  Decem- 
ber 17,  1913,  the  day  before  the  annual  stock- 
holders' meeting  in  that  year,  the  petition 
was  filed  in  this  case  to  oust  him  from  office, 
on  the  ground  that  he  was  not  a  stockholder 
of  the  Company  and  not  eligible  to  be  a  direc- 
tor. 

That  the  appellee  waa  legally  elected  a  di- 
rector if  he  had  the  legal  qualifications  for 
Ann.  Cas.  1916E. — 61. 


the  office  is  conceded*  The  appellants*  only 
contention  is  that  he  was  not  a  stockholder 
within  the  meaning  of  the  statute  requiring 
directors  to  be  stockholders.  Section  8  of  the 
act  under  which  the  zinc  company  is  incor- 
porated provides  that  the  capital  stock  shall 
be  transferable  on  the  books  of  the  company 
in  such  manner  as  its  by-laws  may  prescribe, 
and  it  is  to  the  stock  register,  therefore,  that 
the  corporation  must  look  to  ascertain  wlio 
are  its  stockholders.  When  Mrs.  Carus  as- 
signed [367]  to  the  appellee  the  one  share  of 
stock  which  she  owned  and  it  was  transferred 
to  him  on  the  books  of  the  company  and  a 
certificate  was  issued  to  him  for  it  he  became 
a  stockholder  of  the  company.  He  was  vested 
with  thie  entire  legal  and  equitable  title,  sub- 
ject to  the  terms  of  any  agreement  by  which 
he  was  bound.  He  still  has  such  title  except 
to  the  extent  that  he  has  voluntarily  parted 
with  it.  The  title  could  pass  from  him  only 
by  the  surrender  of  his  certificate  and  a  trans- 
fer on  the  books  of  the  company.  He  could 
confer  an  equitable  title  upon  an  assignee  by 
a  delivery  of  the  certificate,  with  the  blank 
assignment  and  power  of  attorney  thereon, 
signed  by  the  appellee,  but  the  legal  title 
would  still  remain  in  the  appellee  until  a 
transfer  was  made  on  the  books  of  the  com- 
pany. Otis  V.  Gardner,  105  111.  436.  He 
still  holds  the  legal  title  to  this  share  of 
stock. 

The  appellants  contend  that  appellee  is 
only  a  sham  or  pretended  stockholder,  having 
no  pecuniary  interest  whatever,  arising  from 
the  ownership  of  stock,  in  the  success  of  the 
corporation,  and  is  therefore  not  qualified  as 
a  director.  Counsel  insist  that  a  director 
must  not  only  be  a  stockholder  of  record,  but 
that  he  must  also  have  a  personal,  pecuniary 
interest  in  the  corporation,  so  that  its  af- 
fairs shall  be  managed  by  those  having  a 
financial  interest  in  it.  At  the  same  time 
they  concede,  though  insisting  it  has  nothing 
to  do  witli  the  case,  that  a  trustee  holding 
stock  but  having  no  interest  therein  other 
than  as  trustee  may  he  a  director.  This  is 
in  accordance  with  the  statute  under  which 
the  Matth  lessen  &  Hegeler  Zinc  Company  is 
incorporated,  for  section  14  of  that  statute  de- 
clares that  every  executor,  administrator, 
guardian  or  curator  shall  represent  the  shares 
of  stock  in  his  hands  at  all  meetings  of  the 
(X)mpany  and  may  vote  accordingly  as  a  stock- 
holder. It  is  also  in  accord  with  the  general 
doctrine  that  an  executor  may  be  a  director, 
that  trustees  holding  the  legal  title  to  shares 
are  stockholders,  and  that  eligibility  to  be  a 
director  [356]  follows  the  legal  ownership, 
irrespective  of  the  trusts  under  M'hich  the 
shares  may  be  held.  Cook  on  Corporations, 
see.  623:  Tiiompaon  on  Corporations,  sec.  919; 
Casper  v.  Kalt-Zimmers  Mfg.  Co.  150  Wis. 
617,  149  N.  W.  754,  150  N.  W.  1101;  Schmidt 
▼.  Mitchell,  101   Ky.  570,  41   8.  W.  929,  72 
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Am.  St.  Rep.  427;  Grundy  v.  Briggs  [1910]  1 
Ch.  D.  (Eng.)  444. 

Tlie  foregoing  authorities  further  hold  that 
a  stockholder  to  whom  stock  has  been  trans- 
ferred for  the  express  purpose  of  qualifying 
him  to  be  a  director  is  qualified.  In  Clark  & 
Marshall  on  Corporations  (sec.  661)  it  is 
said:  "It  has  been  held  that  beneficial  own- 
ership is  not  necessary,  and  that  a  person 
who  holds  the  legal  title  to  stock  on  the 
books  of  the  company  is  qualified."  Where 
it  was  required  that  a  director  should  be  the 
holder,  in  his  own  right,  of  one  hundred 
shares,  it  was  held  that  one  having  the  req- 
uisite number  of  shares  in  his  name,  though 
he  had  been  adjudicated  a  bankrupt  and  a 
trustee  elected,  was  qualified,  the  shares  not 
having  been  transferred  upon  the  books  of 
the  company,  the  court  saying  that  it  was 
no  longer  open  to  question  that  one  may  hold 
as  a  registered  owner  in  his  own  right  though 
he  has  no  beneficial  ownership,  and  that  hold- 
ing as  trustee  witliout  beneficial  ownership 
will  do.  (Sutton  v.  English,  etc.  Produce  Ck>. 
[1902]  2  Ch.  D.  (Eng.)  502;  Pulbrook  v. 
Richmond  Consol.  Min.  Co.  9  Ch.  Div.  (Eng.) 
610.)  In  State  v.  Ferris,  42  Conn.  560,  a  bank- 
rupt was  held  entitled  to  vote  stock  stand- 
ing in  his  name  on  the  books  of  the  company 
though  the  title  had  passed  to  his  assignee 
under  the  provisions  of  the  Bankruptcy  act. 
The  person  in  whose  name  stock  is  entered  on 
the  books  of  the  company,  whether  as  a  trus- 
tee or  individually,  is,  as  between  himself  and 
the  company,  the  owner  to  all  intents  and 
purposes  and  particularly  for  the  purposes  of 
an  election.  (People  v.  Robinson,  64  Cal. 
373,  1  Pac.  156.)  In  In  re  Argus  Printing  Ck), 
1  N.  D.  434,  48  N,  W.  347,  26  Am.  St.  Rep. 
639,  12  L.R.A.  781,  it  was  held  that  one  who 
had  pledged  his  stock,  which  bad  been  trans- 
ferred on  the  corporate  records  by  tl)e  pledgee, 
had  no  right  to  vote  the  stock,  but  that  the 
pledgee  in  whose  name  the  stock  [359]  stood 
l<ad  such  right,  and  that  a  person  to  whom 
stock  has  been  transferred  for  the  sole  pur- 
pose of  qualifying  him  as  a  director  is  so 
qualified.  One  who  holds  stock  for  the  express 
purpose  of  qualifying  him  as  an  official  is 
qualified.  In  re  Leslie,  58  N.  J.  L.  609,  33 
Atl.  954;  State  v.  Leete,  16  Nev.  242. 

In  answer  to  the  argument  that  oficers  of 
a  corporation  should  be  personally  interested 
in  its  welfare,  and  that  that  can  be  the  case 
only  when  the  legal  and  beneficial  interests 
unite  in  the  same  person,  the  Supreme  Court 
of  Wisconsin  said  in  Casper  v.  Kalt-Zimmers 
Mfg.  Co.  supra:  '^We  do  not  so  consider  it. 
Trust  duties  are  some  of  the  most  sacred  du- 
ties there  are,  and  the  confidence  reposed 
through  them  is  seldom  abused.  Even  where 
stock  is  transferred  for  the  express  purpose 
of  qualifying  one  to  hold  a  corporate  ofTire, 
the  person  so  transferring  it  is  personally 
interested  in  the  sound  management  of  the 


corporation  and  would  be  unlikely  to  jeopar- 
dize his  interest  by  placing  the  stock  in  in- 
competent hands.  The  rule  that  merely  a 
legal  title  qualifies  is  more  in  consonance  with 
present  business  requirements  and  is  fraught 
with  no  undue  hazard  to  stockholders." 

A  director  of  a  corporation  is  only  an  agent 
and  need  not  be  a  stockholder  but  for  the 
statute.  It  may  be  desirable  to  have  for  a 
director  a  person  who  is  not  a  stockholder. 
"A  stockholder  may  have  purchased  stock 
with  the  view  of  becoming  a  director,  or  have 
obtained  it  by  gift,  or  may  hold  it  upon  a 
trust,  and  be  qualified  to  be  a  director.  If 
the  stock  was  legally  issued  and  is  not  the 
property  of  the  corporation  anck  the  lc;gal  title 
is  in  him  he  is  prima  facie  capable  of  being 
a  director,  and  his  right  to  be  a  director  by 
virtue  of  his  legal  title  to  such  stock  can  be 
impeached  only  by  showing  that  title  was  put 
in  him  colorably,  with  a  view  to  qualify  him 
to  be  a  director  for  some  dishonest  purpose,  in 
furtherance  of  some  fraudulent  scheme  touch- 
ing the  organization  or  control  of  the  com- 
pany or  to  [360]  carry  into  effect  some  fraud- 
ulent arrangement  with  the  company."  In 
re  St.  Lawrence  Steamboat  Co.  44  N.  J.  L. 
629. 

The  appellants  contend  that  the  transfer  of 
the  stock  to  Lihme  by  Mrs.  Carus  was  a  mere 
formal  act;  that  all  interest^  title,  possession 
and  control  were  withheld  from  him,  and  that 
immediately  after  receiving  the  certificate  he 
handed  it  to  Mrs.  Cams  and  it  was  deposited 
in  the  private  box  of  Mrs.  Carus  and  Julius 
Hegeler,  to  which  the  appellee  had  no  access, 
and  they  therefore  insist  that  the  return  of 
the  certificate  to  Mrs.  Carus  re-invested  her 
with  the  legal  title  if  she  had  ever  parted 
with  it.     The  legal  title,  as  has  been  said, 
could  not  be  re -conveyed  to  Mrs.  Carus  with- 
out a  transfer  on  the  books  of  the  company, 
but  the  certificate,  when   returned   to  Mrs. 
Carus,  was  accompanied  by  a  written  state- 
ment of  Lihme  which  showed  his  exact  rela- 
tion  to   this  share  of  stock.     Counsel  rely 
upon  their  construction  of  this  statement  to 
some  extent  as  justifying  their  position,  bot 
they  misconstrue  it.    It  states,  in  substance, 
that  he  holds  one  share  of  stock,  which  has 
been  transferred  to  him  individually  for  the 
purpose  of  qualifying  him  as  a  director, — not 
as  his  individual  property,  but  as  a  part  of 
the  trust  property  of  the  Edward  C.  Hegeler 
estate  and  subject  to  the  provisions  of  that 
trust.     Counsel  insist  that  he  declares   em- 
phatically that  he  has  no  personal  interest 
in  the  share.    He  does,  but  that  is  immaterial. 
They  say  he  holds  no  share  and  has  no  right 
to  take  possession  of  the  certificate.    This  is 
an  erroneous  deduction.     On  the  record   he 
appears  as  owner,  and  while  he  has  not  the 
manual  possession  of  the  certificate  it  is  de- 
posited with  the  other  trust  certificates,  and 
there  is  no  reason  to  suppose  that  he  eould 
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^ot  take  poBseeBioii  t>f  it  if  any  occasion  should 
«.riBC^  in  connection  with  the  trust,  for  his 
doii^  so.  No  one  interested  has*  ever  refused, 
so  far  as  appears,  to  recognize  his  right  as 
trastee  and  his  ownership  of  and  authority 
o^^r  the  certificate  as  such  trustee.  On  the 
oontrary,  he  has  been  recognized  as  the  owner 
and  the  dividends  [361]  on  the  stock  have 
been  paid  to  him.  Counsel  say  the  appellee 
declares  that  the  stock  was  registered  in  his 
name  merely  to  qualify  him  as  a  director, 
(which  is  immaterial,)  and  that  it  was  a 
part  of  and  beflonged  to  a  trust  held  by  an- 
other. He  declares  that  it  is  a  part  of  and 
belongs  to  a  trust  but  not  that  the  trust  is 
held  by  another.  What  he  does  say  is  that 
the  trust  it  belongs  to  is  under  the  agreement 
of  the  seven  children  of  Edward  C.  Hegeler, 
which  provides,  among  other  things,  for  the 
holding  and  disposition  of  the  said  zinc  com- 
pany stock.  That  agreement  does  not  appear 
in  the  record,  but  it  could  not  have  been  in- 
consistent with  the  will  of  Edward  C.  Hegeler, 
which  provides  that  the  stock  must  be  held 
by  Mrs.  Carus  except  one  or  two  shares,  which 
she  may  transfer  to  one  or  two  other  persons, 
llie  appellee's  share  is  one  of  those  shares 
which  Mrs.  Carus  was  authorized  to  transfer, 
and  lie  is  the  person  to  whom  she  transferred 
it  under  th«  power  given  by  the  will.  By  his 
acceptance  he-  consented  to  hold  it  upon  the 
same  trusts  as  Mrs.  Cams  holds  the  shares 
held  by  her,  and  he  is  subject  to  the  same 
obligation,  so  far  as  this  eAiare  of  stock  is 
concerned,  as  she  is  in  regard  to  tha  larger 
number  of  shares  which  she  holds.  Naturally, 
as  stated  by  counsel,  the  appellee  never 
claimed  any  benefit  rising  from  the  share, 
but  immediately  indorsed  the  checks  for  divi- 
dends to  those  who  were  entitled  to  receive 
them   under   the   trust. 

In  order  to  secure  an  eqnal  representation 
in  the  corporation  with  the  Matthiesscn  in- 
terest, Edward  C.  Hegeler's  will  authorized 
his  trustee  to  join  one  or  two  other  persons^ 
as  she  might  find  necessary,  with  her  in  the 
trust  and  to  provide  for  their  compensation. 
In  pursuance  of  this  authority  she  joined  the 
appellee  with  her  and  by  the  contract  in  the 
record  provided  for  his  compensation.  He 
holds  one  share  of  Stock  in  the  corporation  as 
a  trustee  and  is  therefore  eligible  to  be  a 
director. 

The  judgment  is  aflfirmed. 

Judgment  affirmed. 


NOTE. 

EUfriMlit!r  of  OAoer  of  Corporation  to 
IXnioin  Stock  Is  Transferred  for  Pur- 
pose of  Enablins  Him  to  Become  Of- 
floer. 

The  rule  laid  down  in  the  reported  case, 
that  a  stockholder  to  whom  stock  has  been 


transferred  for  the  express  purpose  of  quali- 
fying him  to  be  an*  officer  of  the  corporation 
is  eligible,  is  the  one  most  generally  followed. 
Kardo  Co.  v.  Adams,  231  Fed.  950;  In  re  St. 
Lawrence  Steamboat  Co.  44  N;  J.  L.  529 ;  In 
re  Leslie,  58  N.  J.  L.  609,  33  Atl.  954;  State 
V.  Leete,  16  Nev.  242;  Casper  v.  Kalt-Zimmers 
Mfg.  Co.  159  Wis.  517,  149  N.  W.  764,  150 
N.  W.  1101.  See  also  Schmidt  v.  Mitchell, 
101  Ky.  570,  41  S.  W.  929,  72  Am.  St.  Rep. 
427 ;  Louisville  Gas  Co.  v.  Kaufman,  105 
Ky.  131,  48  S.  W.  434;  Richards  v.  Merri- 
mack, etc.  R.  Co.  44  N.  H.  127.  Thus  in  Ca8> 
per  V.  Kalt-Zimmers  Mfg.  Co.  supra,  it  was 
said:  ''One  who  holds  stock  in  trust  for  the 
express  purpose  of  qualifying  him  as  an  offi- 
cer is  eligible.  ...  A  rule  requiring  that 
the  equitable  or  beneficial  interest  in  the  stock 
should  be  in  a  person  in  order  to  render  him 
eligible  as  an  officer  would  exclude  all  trus- 
tees from  acting  as  corporate  officers  and  in 
a  large  measure  debar  them  froib  investing 
trust  funds  in  corporate  enterprises,  because 
they  could  not  adequately  protect  such  flmds 
by  participating  in  the  active  management  of 
the  business.  The  reason  given  for  a  con- 
trary view  is  that  officers  of  a  corporation 
should  be  personally  interested  in-  its  welfare, 
and  that  can  be  the  case  only  when  the  legeA 
and  benefifeiai  interest  unite  in  the  same  per^ 
son.  W«  do  not  so  consider  it.  Trust  duties 
are  some  of  the  most  sacred  duties  there  are, 
and  the  confidence  reposed  through  tliem  is 
seldom  abused^  Even  where  rtock  is  trans- 
ferred for  the  express  purpose  of  qualifying 
one  to  hold  a  corporate  office,  the  person  so 
transferring  it  is  pei'sonally  iaterevted  in  the 
sound  management  of  the  corporation  and 
wouM  be  unlikely  to  jeopardize  his  interest 
by  placing  the  stock  in  incompetent  hands. 
The  rule  that  merely  a  legal  title  qualifies 
is  more  in  consonance  with  present  business 
requirctnents  and  is  fraught  witb  no  undue 
hazard  to  stockholders."'  And  in  the  case  of 
In  re  St.  Lawrence  Steamboat  Co.  44  N.  J.  L. 
629,  it  was  said:  '^ndepend^t  of  thestatiftei, 
a  person  might  be  a  director  of  a  corporation 
without  being  a  stockholder.  The  statute  is 
guardedly  expressed.  It  prescribes  as  the 
qualification  of  a  director,  that  he  sliall  be  a 
bona  fide  holder  of  stock.  A  stockholder  mav 
have  purchased  stock  with  a  view  of  becoming 
a  director,  or  have  obtained  it  by  gift,  or  h«' 
may  hold  it  upon  a  trust,  and  be  qualified 
to  be  a  director.  If  the  stocfe  was  legally 
issued,  and  is  not  the  property  of  the  corpora- 
tion, and  the  legal  title  is  in  him.  he  is, 
prima  facie;  capable  of  being  a  director,  and 
hifl  right  to  be  a  director,  in  virtue  of  his 
legal  title  to  such  stock  can  be  impeadied 
only  by  showing  that  title  was  put  in  him 
colorably,  with  a  view  to  qualify  him  to  be 
a  director  for  some  dishonest  purpose,  in  fur- 
therance of  some  fraudulent  scheme  touching 
the  organization  or  control  of  the  company, 
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or  to  carry  into  effect  some  fraudulent  ar- 
rangement   with    the    company.*'      The    case 
of  State   V.   Leete,   16  Nev.   242,   involved   a 
general .  inoorporat ion  law  providing  that  the 
corporate,  power  of  a  corporation  should  be 
exercised  by  a  board  of  trustees  who  should 
be  stockholders  in  the  company.    It  appeared 
tliat  a  person  whose  name  was  on  the  books 
of  a  corporation  as  a  stockholder  was  elected 
as  one  of  its  trustees  and  the  evidence  allowed 
that  the  stock  liad  been  transferred  to  him 
by  its  owner  for  the  purpose  of  making  him 
eligible  as  a  trustee,  and  that  he  had  never 
paid  anything  for  the  stock.    It  was  held  that 
he  was  eligible  as  a  stockholder. 
I     In  some  jurisdictions  tlie  rule  obtains  that 
a  transfer  of  tlie  bare  legal  title  of  stock  to 
one  for  the  purpose  of  enabling  liim  to  become 
an  officer  of  the  corporation  does  not  make 
him  eligible.     In  re  Ringler,  204  N.  Y.  30, 
Ann.  Caa.  1913C  1036,  97  N.  £.  593  reversing 
145  App.  Div.   361,   130  N.  Y.   S.  62,  which 
modified  70  Misc.  581,  127  N.  Y.  S.  938;  In 
re   Ellas,   17   Misc.   718,   40   N.   Y.   S.   910; 
Bartholomew  v.  Bentley,  1  Ohio  St.  37.    See 
also  Lucas  v.  North  Vancouver,   18  British 
Columbia  239.     Thus   in  the  case  of   In  re 
Ringler,  supra,  it  appeared  that  when  a  cor- 
poration was  organized  the  statute  required 
the  directors  or  trustees  of  corporation  to  be 
stockholders  to  the  extent  of  one  share  of 
stock  at  least.     The  by-laws  of  the  corpora- 
tion  provided   that   '*no   person    shall   be   a 
trustee  who  is  not  a  holder  or  owner  of  at 
least  one  share  of  stock,"  and  that  a  transfer 
by  a  trustee  of  his  entire  stock  in  the  com- 
pany should  work  a  forfeiture  of  his  office 
and  be  equivalent  to  a  resignation.     Subse- 
quently the  statute  was  amended  so  as  to 
provide  in  effect  that  directors  need  not  be 
stockholders  if  the  organusers  or  stockholders 
of  a  stock  corporation  so  provided,  either  in 
its  certificate  of  incorporation  or  its  by-laws. 
After  the  amendment  of  the  statute  an  elec- 
tion of  directors  was  held  and  several  direc- 
tors were  elected   to  whom  stock  had  been 
transferred  for  the  sole  purpose  of  qualifying 
them,  the  stock  being  immediately  assigned 
back  to  tlie  true  owners  in  blank.     It  was 
held  that  the  directors  were  not  validly  elect- 
»'d.     The  court  said:     "We  are  not  disposed 
to  construe  either  the  statute  or  the  by-law  so 
strictly  as  to  inhibit  the  transfer  of  stock 
for  the  express  and  avowed  purpose  of  quali- 
fying the  transferee  for  election  to  the  office 
of  director  or  trustee.     That  might  be  alto- 
gether too  drastic  a  remedy  for  such   evils 
as  arc  complained  of  in  the  case  at  bar.    And 
so,  on  the  other  hand,  we  cannot  uphold  the 
elections  of  Ttommer,  Strauss  and  Kugelman, 


who   were   not   stockholders  at   all,   witliout 
ignoring  the  letter  and  spirit  of  the  statute 
and  the  by-law.   .   .  .  When  Trommer,  Strauu 
and  Kugelman  took  their  respective  assign- 
ments of  stock   it  was  with  no  thought  of 
holding  it  even  until  they  were  elected,  for 
they  at  once  retransferred  the  stock  to  the 
owner.     It  was  simply  a  fictitious  transfer 
by  whieli  it  was  thought  to  comply  with  the 
naked   letter   of   the   law.     Thus  they  were 
never  qualified  to  become  directors  or  trustees, 
because    they    were    not    stockholders    when 
elected;  and  the  result  would  have  been  the 
same  if  their  retransfer  of  the  stock  had  not 
been  made  until  after  their  elections,  for  the 
by-law  of  the  company,  in  that  event,  would 
have  automatically  vacated  their  offices.   .  .  . 
Although   at  the  time  of  their  election  the 
statute  had  been   so  amended  as  to  permit 
nonstockholders   to  be  directors  or  trustees 
in   stock   corporations,   that   permission  wait 
subject  to  the  condition  precedent  that  either 
the  certificate  of  incorporation  or  the  by-laws 
of   the   corporation   must  so   provide.     Here 
there  was  no  such  provision  and  we  must, 
therefore,  assume  that  there  was  no  intention 
to  change  the  corporate  policy  expressed  in 
the  original  by-law  which,  at  the  time  of  its 
adoption,  was  in  consonance  with  the  statute 
as  it  then  existed.    We  hold,  therefore,  that 
Trommer,   Strauss  and  Kugelman   were  not 
stockholders  when  elected,  and  that  they  were 
not  then  eligible  to  the  offices  of  directors  or 
trustees.'*      In    Bartholomew    v.    Bentley,    1 
Ohio  St.  37,  it  appeared  tliat  stock  of  a  bank 
was  issued  gratuitously  to  some  persons  to 
qualify  them  as  directors  in  an   attempted 
reorganization  of  the  bank,  the  whole  scheme 
being  a  conspiracy  to  defraud  tlie  public.    The 
statute  required  the  directors  of  the  bank  to 
be  stockholders.    It  was  held  that  the  election 
of  the  directors  was  illegal. 

In  Toronto  Brewings  etc.  Co.  v.  Blake,  2 
Ont.  175«  it  was  held  that  it  was  immaterial 
as  far  as  the  qualifications  of  a  director  of 
a  corporation  were  concerned  that  he  had 
purchased  shares  in  the  corporation  for  the 
purpose  of  qualifying  as  a  director  as  lon^ 
as    the    shares    were    actually   hia    property. 

In  England  the  rule  seems  to  obtain  that 
the  requirement  that  a  person  in  order  to  br 
qualified  as  an  officer  of  a  corporation  must 
be  a  holder  of  shares  in  the  corporation  "in 
his  own  right,"  does  not  require  a  beneficial 
ownership  of  the  stock.  Pulbrook  v.  Rich 
mond  Consol.  Min.  Co.  9  Ch.  D.  (Eng.)  610: 
Bainbridge  v.  Smith,  41  Ch.  D.  (Eng.)  462: 
Cooper  V.  Griffin  [1892]  1  Q.  B.  (Eng.)  740; 
Howard  v.  Sadler  [1893]  1  Q.  B.  (Eng.)  1; 
Grundy  v.  Briggs  [1910]  Ch.  D.  (Eng.)  444. 
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les  Ky,   171;  172  S.  W,   131, 


Carriers  of  Pmasensers  «  Wlio  la  Pas<* 
senger  •—  Pfsrsen  Attempting  to  Board 
Movins  Car. 

Where  plaintiff  left  a  street  car,  when  it 
stopped  at  a  point  where  passengers  were 
received  and  discharged,  and  after  it  was  in 
motion  attempted  to  board  the  car  again,  he 
was  not  then  a  passenger/  and  the-  conductor 
was  under  no  duty  to-  render  him  assistance, 
though  bound,  if  ha  saw  him  in  danger,  to 
use  ordinary  care  .to  prevent  injury. 

[See  104  Am.   St  Rep.   687.1 

Neslteeno*  of  .Condttctor  «  Soialiic  Per- 
son Attempting  to  Board  Car, 

Where  the  conductor  of  a  street  car,  in 
attempting  to  assist  plaintiff  to  board  it 
while  it  was  in  motion,  seized  plaintiff  by  the 
arm  and  dragged  him  along,  the  conductor 
was  guilty  of  negligence,  and  the  company 
was  liable  for  injuries  received  by  plaintiff 
from  a  fall  resulting  when  the  conductor 
loosed   his   hold. 

Same. 

In  an  action  by  one  injured  in  attempting- 
to  board  a  moving  street  car,  who  claimed 
that  the  conductor  negligently  grabbed  his 
arm,  the  questions  of  the  conductor's  negli- 
gence and  of  plaintiff's  contributory  negli- 
gence held  for  the  jury. 

Nesligenoe  ^  Question  for  Jnry. 

Where  the  facts  are  such  that  reasonable 
men  may  differ  as  to  whether  an  act  was 
negligent,  the  question  is  for  the  jury. 

Depositions  •—  Rig^kt  of  Adverse  Party 
to  Use. 

When  a  party  takes  a  deposition  and  files 
it,  but  declines  to  read  it,  his  adversary  may 
read  it,  but  he  must  introduce  the  whole. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Campbell 
county. 

Action  for  damages.  Frank  Jonas,  plain- 
tiff, and  South  Covington  and  Cincinnati 
Street  Railway  Company,  defendant.  Judg- 
ment for  defendant.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    Reversed. 

Ramsey  Washington  and  Hoioard  M.  Ben- 
ton for  appellant. 

L.  J.  Crawford  and  L.  J.  Crawford,  Jr.,  for 
appellee. 


[172]  SBTTiJE,  J. — ^This  action  was  brought 
by  the  appellant,  Frank  Jonas,  against  Ihe 
appellee,  South  Covington  &  Cincinnati  Street 
Railway  Company,  to  recover  damages  for 
personal  injuries  caused,  as  alleged,  by  the 
negligence  of  a  conductor  in  charge  of  one 
of  its  cars.  At  the  close  of  the  appellant's 
evidence  the  court  directed  a  verdict  for  ap- 
pellee. This  appeal  is  proseiiuted  from  the 
judgment  entered  upon  that  verdict.  Two 
grounds  are  urged  for  a  reversal:  (1)  That 
the  giving  of  th^  peremptory  instruction  di- 
recting a  verdict  for  appellee  was  error;  (2) 
that  the  refusal  of  the  court  to  allow  appel- 
lant to  read  part  of  a  deposition  to  the  jury, 
without  reading  the  whole  of  it,  was  error. 

[173]  The  facts  appear  to  be  few  and  sim- 
ple. The  appellant,  who  is  sixty- five  years  of 
age,  and  a  resident  of  Newport,  this  State, 
boarded  one  of  appollee*8  cars  as  a  passenger 
in  Cincintiati,  for  the  purpose  of  returninii 
to  Newport.  Accbrding  to  his  evidence,  when 
the  car  upon  which  he  was  a  passenger  crossed 
the  bridge  spanning  the  Ohio  river  between 
Cincinnati  and  Covington  it  stopped  near  the 
end  of  the  bridge  oh  the  Kentucky  iside  of  the 
river  to  enable  the  motorman  to  go  to- ap- 
pellee's ticket  office,  only  a  few  feet  from 
the  railway  track,  for  a  drink  of  water.  When 
Ihe  car  stopped  appellant,  who  had  only  a 
short  distarice  further  to  go,  alighted  from 
it.  What  then  followed  can  better  be  told 
in  appellant's  own  language,  which  we  here 
quote: 

*'Well,  I  got  off  of  the  car  and  had  an  idea 
of  walking;  I  thought  the  car  might  stop  a 
considerable  time,  but  I  had  walked  no  more 
than  about — well;  hardly  as  far  as  the  width 
of  this  room,  and  I  seen  the  car  started  again, 
and  when  I  seen  that,  I  put  myself  in  position 
to  catch  hold  on  the  handle  bar,  but,  as  it 
happened,  I  missed  getting  a  hold  of  it.  T 
didn't  have  hold  of  the  handle  bar  and  wasn't 
dragged  by  the  car — that's  all  a  mistake;  but 
the  conductor  got  hold  of  my  left  arm  and 
held  on  to  me,  and  so,  if  I  wanted  to  or  not. 
I  had  to  run  after  the  car — the  conductor 
made  me.  It  wasn't  mv  intention,  though : 
I  never  did  intend  to  run  after  the  car,  and, 
well — after  plodding  along  a  little  bit  that 
way — I  forgot  now  exactly  how  far  it  was — 
maybe  a  couple  of  car  lengths — then  I  was 
afraid  my  feet  would  get  knocked  so  badly 
that  they  would  he  cfippled  up,  and  I  holloe<l 
at  the  conductor  to  let  me  go,  ai^d,  well — 
when  he  finally  did  let  me  go,  I  landed  so 
hard  that  I  fell  and  turned  my  left  ankle. 
That's  all  there  is  to  it,  gentlemen." 

By  the  fall  he  then  received  appellant's  Icp 
was  broken.  The  only  other  evidence  appear- 
ing in  the  record  is  that  furnished  by  the  de- 
position of  George  M.  Jackson,  who  w^as  a 
passenger  on  the  car  at  the  time  of  the  acci- 
dent.    He  testified  as  follows: 
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The  conductor  was  standing  on  the  rear 
platform.  The  car  was  moving,  I  should 
judge,  about  eight  miles  an  hour.  I  couldn't 
state  exactly  how  far  the  car  went — the 
motorman  stopped  as  quick  as  he  could,  about 
fifty  feet.  .  .  .  Well,  the  car  stopped  at 
the  end  of  the  bridge,  at  the  ticket  office. 
The  motbrman  went  off  to  get  a  drink  or 
something.  The  passenger  got  off  and  [174] 
started  to  walk,  and  as  the  car  started  again, 
the  man  grabbed  the  car  and  tried  to  get  on 
while  the  car  was  in  motion.  The  conductor 
holloed  at  him  to  let  loose  and  tried  to  reach 
and  catch  him.  The  old  man  fell  on  the  side 
of  the  ear  and  fell  on  the  tracks.  The  car 
dragged  him.  The  conductor  rang  for  the 
motorman  to  stop  and  the  car  stopped  about 
tifty  feet  and  backed  up  and  gathered  him  up 
and  took  him  to  Tliird  and  Monmouth  streets, 
to  Doctor  Bonar." 

From  the  cross-examination  of  Jackson  we 
quote  the  following  questions  and  his  answers 
thereto  : 

"Q.  State  exactly  where,  you  were  on  the 
car;  if  seated,  state  what  seat,  you  were  in? 
A.  I  was  in  the  last  seat  in  the  rear,  left  hand 
8ide.  Q.  Did  the  conductor  try  to  assist 
Frank  Jonas  (the  man  who  was  injured)  on 
the  car  ?  A.  Yes.  He  tried  to  grab  him  after 
he  had  holloed  to  him  not  to  catch  on  the  car. 
Q.  Did  the  conductor  catch  hold  of  Jonas? 
If  so,  how  did  he  have  hold  of  him?  A.  He 
did.     He  had  hold  of  his  arm." 

It  will  be  observed  that  appellant  and  Jade- 
son  differ  in  one  or  two  material  particulars. 
The  former  testified  that  he  did  not  take  hold 
of  the  handle  bar  of  the  car  and  was  not 
dragged  by  the  car,  but  that  the  conductor 
got  hold  of  his  left  arm  and  held  on  to  him, 
which  compelled  him  to  run  along  with  the 
car.  Jackson  testified  that  appellant  did  take 
hold  of  the  car  and  try  to  get  on  while  it  was 
in  motion,  and  that  the  conductor  holloed  to 
him  to  let  loose  before  he  reached  out  and 
caught  him  by  the  arm.  Both  agree  that 
when  the  conductor  let  appellant  go  he  fell 
to  the  ground,  in  doing  which  he  sustained 
the  fracture  of  the  leg.  They  also  agree  that 
after  the  conductor  caught  hold  of  appellant 
the  car  ran  twice  its  length  before  being 
stopped,  but  Jackson  alone  testified  that  it 
was  running  at  a  speed  of  eiglit  miles  an  hour, 
appellant  making  no  statement  as  to  its  speed. 

It  is  insisted  for  appellant  that  he  was  in 
no  wise  to  blame  for  the  injuries  he  sus- 
tained; but  that  they  were  caused  by  the  act 
of  the  conductor  in  catching  him  by  the  arm 
and  holding  him  until  he  was  forced  to  run 
with  the  car  and  then  turning  him  loose  in 
such  a  way  as  to  cause  him  to  fall;  and  that 
these  acts  of  the  conductor  constituted  neg' 
ligence  for  which  appellee  is  liable. 

Considered  as  a  whole,  appellant's  own  tes- 
timony conduced  to  prove  that  while  it  was 


his  purpose  to  again  [175]  get  upon  the  car 
as  it  passed  him,  he  failed  to  grasp  the  han- 
dle bar  and  this  failure  ended  his  attempt  to 
board  the  car,  which  would  have  moved  on, 
leaving  him  on  the  bridge  or  ground  in  safety, 
but  for  the  act  of  the  conductor  in  catching 
and  holding  him  by  the  arm  and  thereby  drag- 
ging or  compelling  him  to  keep  up  with  the 
car  while  in  motion,  until  turned  loose  under 
such  headway  or  momentum  as  to  destroy  his 
equilibrium  and  cause  him  to  fall.  On  the 
other  hand,  according  to  Jackson's  testimony 
in  chief,  appellant  first  put  himself  in  danger 
by  taking  hold  of  the  handle  bar  and  attemp^ 
ing  to  get  on  the  car  while  it  was  in  motion, 
upon  seeing  which  the  conductor  called  to 
him  to  loose  his  hold  on  the  car,  and  then 
attempted  to  prevent  him  from  falling,  by 
catching  him  by  the  arm,  notwithstanding 
Yirhich  attempt  appellant  did  fall,  when,  in 
obedience  to  the  conductor's  command,  be  re- 
leased his  hold  on  the  car. 

If  appellant's  injuries  were  sustained  in  the 
manner  testified  by  him,  they  were  caused  by 
the  negligence  of  appellee's  conductor.  Ap- 
pellant, upon  leaving  the  ear,  ceased  to  be  a 
passenger,  and  his  attempt  to  again  board 
the  car  as  it  passed  him  did  not  make  hira  a 
passenger.  Tlie  car  was  not'  then  at  a  point 
where  it  was  required  or  accustomed  to  stop 
to  take  on  passengers,  but  had  just  left  the 
ticket  office,  where  passengers  were  allowed 
to  get  on  and  off.  So,  at  the  time  of  re* 
ceiving  his  injuries  appellant  was  a  tres- 
passer; therefore,  the  conductor  was  under 
no  duty  to  render  him  assistance  in  getting 
on  the  car,  but  if  he  saw  he  was  in  danger, 
to  use  ordinary  care  to  prevent  his  injuries. 
It  was,  therefore,  his  duty  to  refrain  from 
catching  hold  of  appellant,  if  such  assistance. 
under  the  circumstances,  served  to  increase 
appellant's  danger;  and,  according  to  the  lat- 
ter's  version  of  the  transaction,  the  conductor 
by  taking  hold  of  his  arm  and  continuing  to 
hold  it,  not  only  increased,  but  wholly  caused, 
the  danger  which  resulted  in  his  injuries.  In 
this  view  of  the  matter  the  act  of  the  con- 
ductor in  catching  and  holding  appellant  was 
negligence.  On  tiie  other  hand,  if,  as  Jack- 
son's testimony  conduced  to  show,  the  con- 
ductor did  not  catch  or  hold  appellant  until 
after  he  had  grasped  the  car  and  failed  to  let 
it  go  when  commanded  by  the  conductor  to 
do  so;  that  such  holding  of  appellant's  arm 
by  the  conductor  did  not  produce  his  injuries, 
but  that  they  were  alone  caused  by  his  hold- 
ing to  and  being  dragged  by  [176]  the  car. 
it  may  well  be  said  that  they  resulted  from 
his  own  negligence,  or  that  such  negligence 
so  contributed  thereto  that  but  for  same  he 
would  not  have  been  injured. 

In  view  of  the  plea  of  contributory  ne|;- 
ligence  interposed  by  appellee's  answer  and 
the  conflicting  character  of  the  evidt»nco,  the 
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case  should  have  been  submitted  to  the 
decision  of  a  jury,  under  instructions  prop- 
erly presenting  the  issues  between  the  par- 
ties. What  is  and  what  is  not  negligence 
in  a  particular  case  is  generally  a  ques- 
tion for  the  jury  and  not  for  the  court. 
The  rule  is  that  where  the  facts  are  such 
that  there  is  room  for  honest  difference  of 
opinion  between  reasonable  men  as  to  whether 
or  not  negligence  should  be  inferred,  the  right 
to  draw  the  inferences  is  for  the  jury.  There- 
fore, whenever  it  is  necessary  to  determine 
what  a  man  of  ordinary  care  and  prudence 
would  be  likely  to  do  in  the  emergency  shown, 
involving,  as  it  generally  does,  more  or  less  of 
inference  or  conjecture,  it  should  be  settled 
by  a  jury.  A  satisfactory  statement  of  the 
rule  in  question  will  be  found  in  Cincinnati, 
etc.  R.  Co.  V.  Rue,  142  Ky.  694,  134  8.  W. 
1144,  34  L.R.A.(N^.)  200: 

"It  is  the  province  of  a  jury  to  pass  upon 
and  decide  questions  of  evidence;  and  espe- 
cially is  this  so  if  the  evidence  is  contradic- 
tory or  conflicting;  but  it  sometimes  becomes 
the  duty  of  the  trial  court,  even  where  there 
is  evidence  both  for  and  against  the  party 
seeking  a  recovery,  to  enter  a  nonsuit  or 
direct  the  finding  of  the  jury.  This  duty  the 
law  imposes  on  the  court  when  the  evidence 
as  a  whole  fails  to  show  a  right  of  recovery 
in  the  party  seeking  it;  or,  to  explain  our 
meaning  in  language  employed  by  this  court: 
To  authorize  an  instruction  as  in  case  of  a 
non-suit,  it  should  appear  that,  admitting  his 
testimony  to  be  true,  and  every  inference  that 
is  fairly  deducible  from  it,  the  plaintiff  has 
still  failed  to  support  his  claim.'  Shay  v. 
Kichmond,  etc.  Turnpike  Road  Co.  1  Bush 
(Ky.)  108;  Morris  v.  Louisville,  etc.  R.  Co. 
22  Ky.  L.  Rep.  1593." 

It  follows  from  what  has  been  said  that 
the  circuit  court  erred  in  granting  the  per- 
emptory instruction  directing  a  verdict  for 
the  appellee. 

Appellant's  second  and  final  contention,  thai 
the  court's  refusal  to  permit  him  to  read  a 
part  of  George  M.  Jackson's  deposition  to  the 
jury  without  reading  the  whole  of  it  was  er- 
ror, is  without  merit.  It  appears  that  [177] 
.Jackson's  deposition  was  taken  by  appellee  in 
Los  Angeles,  California,  his  place  of  residence. 
On  the  trial  and  before  the  introduction  of 
appellant's  evidence,  appellee's  counsel  ad- 
vised his  counsel  and  the  court  that  it  would 
not  introduce  or  read  Jackson *s  deposition. 
After  testifying  himself  as  a  witness,  appel- 
lant offered  to  read  to  the  jury  that  part  of 
Jackson's  deposition  containing  the  questions 
asked  him  on  cross-examination  and  his  an- 
swers thereto,  to  which  appellee  objected,  un- 
less he  would  read  the  whole  of  the  deposition. 
The  court  sustained  the  objection  and  ruled 
that  appellant  could  not  read  the  cross-exam- 
ination without  reading  the  whole  of  the  depo- 
sition. Appellant  excepted  to  this  ruling,  but 
read  the  whole  of  the  deposition. 


It  appears  to  have  been  repeatedly  held  by 
this  court  that  when  a  party  takes  a  deposi- 
tion and  files  it,  and  declines  to  read  it,  the 
adverse  party  has  the  right  to  read  the  de- 
position. Musick  V.  Ray,  3  Mete.  (Ky.) 
427;  Weil  v.  Silverstone,  6  Bush  (Ky.)  098; 
Sullivan  v.  Norris,  8  Bush  (Ky.)  519.  But 
we  have  been  unable  to  find,  nor  have  we  been 
referred  to,  any  case  in  which  the  court  has 
passed  on  the  question  whether  the  party  has 
the  right  to  use  a  part  of  the  deposition  taken 
by  his  adversary,  without  introducing  it  as  a 
whole.     In  13  Cyc.  983,  it  is  said: 

^'The  question  whether  a  party  has  a  right 
to  use  only  a  part  of  the  deposition  or  must 
introduce  it  as  a  whole  is  one  upon  which  the 
courts  have  not  been  uniform  in  their  deci- 
sions. In  some  cases  the  courts  have  allowed 
the  deposition  to  be  read  in  part,  leaving  the 
remainder  to  be  read  by  the  adverse  party 
if  he  so  desires;  but  the  better  rule  seems 
to  be  that  a  part  of  a  deposition  cannot  be 
read  and  part  omitted,  but  the  entire  deposi- 
tion competent  and  pertinent  to  the  issues  in- 
volved should  be  read;  and  especially  is  this 
so  where  a  party  introduces  a  deposition  tak- 
en in  his  own  behalf.  Where  a  party  reads  in 
evidence  a  part  of  a  deposition  taken  at  the 
instance  of  his  adversary,  he  thereby  makes  it 
his  own  testimony  to  the  same  extent  as  if 
he  had  taken  it,  and  his  adversary  is  entitled 
to  read  the  whole." 

The  footnotes  following  the  above  state- 
ment of  the  law  contain  numerous  cases  in 
other  jurisdictions  holding  that  it  is  error  to 
permit  the  reading  of  a  part  of  a  deposition 
and  to  refuse  to  compel  the  party  reading  it 
to  read  the  whole  on  demand  of  the  adverse 
party.  State  v.  Raburn,  31  Mo.  App.  385; 
U.  S.  Trust  Co.  V.  [178]  Lanahan,  50  N.  J. 
Eq.  796,  27  Atl.  1032;  Miles  v.  Stevens,  3  Pa. 
St.  21,  45  Am.  Dec.  621;  Grant  v.  Pendery, 
15  Kan.  236;  Kilbourn  v.  Jennings,  40  la. 
473;  Norris  v.  Brunswick,  73  Mo.  256;  Ham- 
ilton Brown  Shoe  Co.  v.  Milliken,  62  Neb. 
116,  86  N.  W.  913;  Barton  v.  Morphis,  15  N. 
C.  240. 

In  view  of  the  foregoing  authorities,  we 
think  it  safe  to  say  that  where  a  deposition 
has  been  taken  by  one  party  and  filed  in  the 
cause,  his  adversary  is  entitled  to  use  it  in 
evidence,  although  the  party  taking  it  refuses 
to  introduce  it  in  his  own  behalf;  but  while 
this  is  so,  it  would  be  error  to  permit  the 
reading  of  a  part  of  a  deposition  and  to  refuse 
to  compel  the  party  reading  it  to  read  the 
whole,  if  demanded  by  the  adverse  party. 
There  was  no  error  in  the  ruling  of  the  trial 
court  requiring  appellant  to  read  the  whole 
of  Jackson's  deposition. 

For  the  reasons  indicated  the  judgment  is 
reversed  and  cause  remanded  for  a  new  trial 
in  conformity  to  the  opinion.  Whole  court 
Bitting. 
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NOTE. 

The  reported  case  adheres  to  the  rule  ob- 
taining in  the  majority  of  jurisdictions  that 
a  deposition  containing  competent  evidence 
and  ^led  in  court  may  be  introduced  in  evi- 
dence against  the  party  taking  it.  However, 
applying  the  rule  applicable  to  depositions 
offered  by  the  party  taking  them,  the  court 
holds  that  the  adverse  party  cannot  offer  part 
of  the  deposition  but  must  offer  it  as  a  whole. 
The  admissibility  of  a  deposition  against  the 
party  taking  it  is  discussed  in  the  note  to 
Doggett  V.  Greene,  Ann.  Cas.  1913B  1166. 
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COtJNTT  PARK  COMMISSION 
ET  AL. 


New  Jersey  Court  of  Errors  and  Appeals- 
September  25,  1914. 

83  N.  J.  Law  141;  91  All.  1019. 


Streets  a|id  Higliwayf  —  What  If  Pub- 
lic Higliway. 

Under  Act  Feb.  16,  1870  <P.  L.  p.  181), 
authorizing  the  Essex  public  road  board  to 
lay  out,  construct,  improve,  and  maintain 
certain  avenues  in  the  county  of  Kssex,  in- 
cluding Park  avenue,  and  providing  that  such 
avenues  when  constructed  shall  be  deemed 
and  taken  to  be  public  roads  or  highways. 
Park  avenue  is  a  public  highway. 

Ezolusion  of  Busineif  Vehicle!. 

Under  Act  April  22,  1907  (P.  L.  p.  180),  § 
1,  providing  relative  to  the  county  park  com- 
missions authorized  thereby  to  be  appointed 
in  certain  counties  that  such  board  shall  have 
full  power  and  authority  to  pass  rules  and 
regulations  for  the  protection,  regulation, 
and  control  of  parks  and  parkwavs,  and  Act 
March  5,  1895  (P.  L.  p.  175),  §  6,  providing 
that  the  board  shall  have  power,  not  only  to 
lay  out  and  open  roadways,  parkways,  etc., 
but  to  establish  the  grade  thereof,  etc.,  and 
regulate  the  use  thereof,  while  a  park  commis- 
sion may  possibly  have  power  to  prohibit  the 
use  of  parkways  by  business  vehicles  of  such 
heavy  draft  as  would  tend  to  injure  or  de- 
stroy the  road,  it  cannot  prohibit  the  use  of 
a  parkway  by  ordinary  grocery  delivery 
wagons;  the  protection  of  the  highway  not 
requiring  their  exclusion  therefrom. 

[See  note  at  end  of  this  case.} 


The  legislature  may  impair  the  public 
easement  in  a  public  highway  by  prohibiting 
business  traffic  thereon,  and  may  delegate 
such  power. 

[See  note  at  end  of  this  ease.] 


Appeal  from  Supreme  Court. 

Certiorari  to  review  validity  of  ordinance. 
Robert  Barnes  et  al.,  plaintiffs,  and  Essex 
County  Park  Commission  et  al.,  defendants. 
Judgment  for  plaintiffs.  Defendants  appeal. 
Tlie  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Alonzo  ('knrch  for  appellants. 
Bordm  />.  Whiting  for  respondents. 

[142]  Walkee,  Chancellor. — The  Eaeex 
County  Park  Conunission  on  January  7th, 
1913,  passed  an  ordinance  excluding  from  the 
parkway  known  as  Park  avenue  in  Essex 
oouiity  "omnibuses,  express  wagons,  carts  or 
other  vehicles  carrying  or  ordinarily  used  to 
carry  merchandise,  goods,  tools,  or  rubbish, 
however  propelled,  .  .  .  except  as  it  may 
be  necessary  to  carry  supplies  to  or  from 
residences  on  either  side  of  the  avenue,  or  in 
case  of  buildings  being  erected  fronting  on 
said  avenue,  when  it  shall  be  lawful  to  carry 
building  materials  thereto.'' 

The  prosecutors,  respondents,  engaged  in 
the  grocery  business  and  having  a  store  on 
Park  avenue  (the  one  in  question)  with  cus- 
tomers located,  some  of  them  on  the  avenue, 
and  more  elsewhere,  to  whom  they  delivered 
goods  by  means  .of  ordinary  grocery  delivery 
wagons,  of  which  they  run  six  in  number, 
constantly  using  the  avenue  for  delivery  pur- 
poses, obtained  a  certiorari  to  review  the  va- 
lidity of  the  ordinance. 

The  Supreme  Court*  after  hearing,  set 
the  ordinance  .  aside  and  the  respondents 
appealed. 

We  agree  with  the  Supreme  Court  that 
Park  avenue,  laid  out  under  authoritv  of  the 
act  of  the  legislature  (Pamph.  L.  1870,  p. 
181)  is  a  public  highway.  This  is  so  by  the 
express  language  of  that  statute,  which  enacts 
that  the  avenues,  when  constructed  by  the 
board  "shall  be  deemed  and  taken  to  be  pub- 
lic roads  or  highways."  It  is  true,  too,  that 
Park  avenue  has  been  used  as  a  public  road 
and  highway  without  restriction  luitil  n* 
stricted  use  was  attempted  to  be  iniposisl 
upon  it  by  the  ordinance  under  considera- 
tion. 

The  Supreme  Court  in  its  opinion  says  tliat 
if  the  public  enjoyment  of  the  avenue  is  now 
to  be  impaired  it  can  only  [143]  be  because 
the  legislature  has  passed  some  act  under 
which  power  to  that  end  has  Ijoen  clearly 
granted  and  expressed,  and  that  this  has  not 
been  done. 

The  act  under  which  the  commission  is  em- 
powered to  pass  ordinances  (Pamph.  L.  1907. 
p.  180,  §  1)   provides: 

'*The  said  board  shall  have  full  power  and 
authority  and  is  hereby  empowered  to  pass 
and  enact)  alter,  amend,  and  repeal  rules  and 
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regulations  for  the  protection,  regulation  and 
control  of  such  parks  and  parkways." 

And  in  section  6: 

"That  the  said  board  shall  have  power  and 
authority  not  only  to  lay  out  and  open  road- 
ways, parkways  and  boulevards,  connecting 
parks  and  open  spaees  as  herein  provided,  but 
shall  have  authority  to  establish  the  grade 
of  such  highways  and  change  and  alter  the 
same,  to  grade,  curb,  flag,  pave  and  otherwise 
improve  the  said  parkways,  roadways  and 
boulevards,  and  to  regulate  the  use  thereof." 

The  Supreme  Court  holds  that  "the  power 
to  regulate  and  eontrol  is  not  necessarily  the 
power  to  prohibit."  To  this,  as  a  general 
proposition,  we  agree,  but  are  unwilling  to 
concede  that  the  statute,  under  which  the 
ordinance  in  question  was  passed,  is  not 
broad  enough  to  permit  of  prohibiting  the 
use  of  the  avenue  by  heavy  business  vehicular 
traffic. 

In  the  opinion  of  the  Supreme  Court  it  is 
stated  that  the  legislature  may  impair  the 
public  easement  in  a  public  highway  by  pro- 
liibiting  business  traffic  thereon,  and  that  such 
power  may  be  delegated.  And  this  is  plainly 
the  law. 

Now  the  right  of  the  legislature  to  impair 
the  public  easement  in  a  public  highway  by 
prohibiting  vehicular  business  traffic  thereon 
is  conceded;  and,  therefore,  the  question 
whether  the  park  commission  may  prohibit 
vehicular  traffic  upon  this  particular  highway 
depends  upon  whether  or  not  the  terms  of  the 
statute,  under  which  it  acts,  are  broad  enough 
to  include  that  power.  If  under  the  legisla- 
tive authorization  to  enact  rules  for  protect- 
ing, regulating  and  controlling  the  highway, 
business  vehicles  may  be  prohibited  the  use 
of  tlie  parkway,  then  it  has  such  power,  other- 
wise not.  Of  course  the  commission  has  not 
the  power  to  prohibit  [144]  all  traffic;  but 
may  it  not  for  tlie  protection  of  highways 
make  a  regulation  that  business  vehicles  of 
such  heavy  draught  as  would  tend  to  injure 
nnd  destroy  the  road  shall  not  use  the  high- 
way, save,  perhaps,  under  exceptional  cir- 
cumstances? We  think  this  question  is  at 
least  debatable,  and  that,  therefore,  it  should 
not  be  foreclosed. 

Because  of  the  use  of  Park  avenue  by  groc- 
ery delivery  wagons,  such  as  are  owned  and 
used  by  the  prosecutors,  is  not  necessary  for 
that  highway's  protection,  the  ordinance  un- 
der consideration  prohibiting  such  use  is  un- 
reasonable. Protection  of  the  highway  in 
question  does  not  require  their  exclusion 
therefrom. 

The  judgment  of  the  Supreme  Court  setting 
the  ordinance  aside  will  therefore  be  affirmed. 
For  affirmance :    The  Chancellor,  Chief  Jus- 
tice, Swayze,  Parker,  Bergen,  Kalisch,  Bogert, 
Vredenburgh,  Heppenhelmer,  JJ. — ^9, 
For  reversal:    None. 


VaUdity  mt  Ordlnamce  Pr^hiMtinc  ITse 
of  Streets  hj  Business  Vekioles. 

Majority  Rule, 

A  majority  of  the  cases  hold  that  where  a 
municipal  corporation  has  been  given  control 
over  its  streets  by  a  grant  of  general  powers, 
it  is  competent  for  the  municipality  to  re- 
strict by  ordinance  the  use  of  certain  streets 
to  pleasure  vehicles,  excluding  business  traffic. 
Illinois  Malleable  Iron  Co.  v.  Lincoln  Park, 
263  III.  446,  105  N.  E.  336,  61  L.R.A.(N.S.) 
1203;  Brodbine  v.  Revere,  182  Mass.  598,  66 
N.  E.  607.    See  also  People  v.  Waldo,  72  Misc. 
416,    131    N.    Y,    S.    307,   ajfirmed   149   App. 
Div.    927,    133    N.    Y.    S.    1139,    which    was 
affirmed   205    N.    Y.    589,    98    N.    E.    IIU; 
People  V.  Shellenberg,  133  App.  Div.  79,  111 
N.  Y.  8.  820.    See  also  Greene  v.  San  Antonio 
(Tex.)    178  S.  W.  6.     In  Illinois  Malleable 
Iron  Co.  v.  Lincoln  Park,  supra,  the  court 
held  to  be  valid  an  ordinance  which  prohibited 
the  use  of  a  certain  parkway  boulevard  by  all 
vehicles  carrying  goods,  merchandise,  wares, 
or  other  articles,  except  in  so  far  as  might  be 
necessary  for  the  delivery  of  goods,  merchan- 
dise, wares,  or  other  articles  to  houses  abut- 
ting on  that  boulevard.    The  court  said :  ''So 
long  as  private  rights  are  not  invaded,  the 
legislative  authority  may  vacate  streets,  may 
limit  their  use,   and   may  permit  their  use 
for  any  purpose  not   incompatible  with  the 
object  for  which  they  were  establislied.    ,    .    . 
The  ordinance,  so  far  as  the  public  is  con- 
cerned, was  clearly  a  valid  exercise  of  power 
by  the  commissioners."    And  as  to  the  claim 
of  the  appellant  iron  company  that  the  ordi- 
nance was  in  effect  an  unlawful  taking  with- 
out  compensation   of    its    property   right   of 
access  to  its  premises,  the  court  said:  "Own- 
ers of  property  bordering  upon  a  street  have, 
as  an  incident  of  their  ownership,  a  right  of 
access  by  way  of  the  streets  which  cannot  be 
taken  away  or  materially  impaired  without 
compensation.    .  ,  .    .    The  inquiry,  therefore, 
is  as  to  the  extent  of  this  right  of  access.    The 
ordinance,   under   the   construction   we   have 
given  to  it,  does  not  interfere  with  the  ap- 
pellant's   use    of   Diversey    parkway    in    the 
block  in  which  its  premises  are  situated.    Itf« 
right  of  access  to  that  extent  is  not  interfered 
with,  but  it  contends  that  its  right  as  nn 
shutting  owner  is  to  use  the  street  upon  which 
its  property  abuts  as  far  as  such  street  con- 
stitutes  the  most  direct  route  to  the  destina- 
tion, and  that  the  requirement  of  taking  a 
circuitous  route  constitutes  an  impairment  of 
that  right.    .    .    .    Tlie  inconvenience  caused 
the  appellant  by  the  exclusion  of  traffic  team? 
from  the  boulevard,  though  greater  in  degree, 
is  precisely  the  same  in  kind  as  that  to  all 
other  persons  having  occasion   to  do  heavy 
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hauling  from  places  in  the  neighborhood  of 
the  appellant's  premises  to  places  east,  north- 
east or  southeast  of  the  intersection  of  the 
next  street  east  of  them.  If  the  boulevard 
might  be  entirely  closed  to  all  passage  by  its 
vacation  or  complete  obstruction,  without  any 
liability  for  damages,  certainly  its  partial 
closure  by  the  exclusion  of  traffic  teams  could 
not  be  the  basis  of  a  claim  for  damages  or  an 
injunction.'* 

In  Greene  v.  San  Antonio,  supra,  the  court 
said:  "The  highways  of  a  state,  including  the 
streets  in  cities  and  towns,  are  under  the 
paramount  and  primary  control  of  the  legisla* 
ture,  and  all  powers  of  cities  and  towns  over 
streets  must  depend  upon  the  authority  grant- 
ed in  special  charters  or  general  laws  apply- 
ing to  such  municipalities.  Whatever  power 
the  state  has  over  its  highways  can  be  granted 
by  it  to  the  municipalities  it  has  created, 
and  in  this  instance  'exclusive  control  and 
power'  over  the  streets,  alleys,  sidewalks,  and 
public  groimds  within  its  bounds  have  been 
granted  to  the  city  of  San  Antonio,  not  only 
in  the  special  charter  granted  it,  but  by  the 
general  laws  of  the  state.  The  streets  do  not 
belong  to  the  city  or  town  in  wliich  they  may 
be  situated,  but  all  powers  over  them  are 
derived  from  the  legislature  by  charter  or 
statute.  They  are  affected  by  a  trust  for  the 
public  use  and  benefit.  The  primary  design 
in  lajring  out  and  constructing  streets  is  for 
the  purpose  of  travel  and  passage  for  the 
public,  and  rights  as  to  ingress  and  egress, 
nearly  resembling  private  rights,  are  also 
given  abutting  owners.  Having  exclusive  con- 
trol over  the  streets,  the  legislature,  or  those 
to  whom  it  has  delegated  powers  over  streets, 
have  the  right  and  authority  to  impose  rea- 
sonable terms  and  conditions  upon  the  right 
to  use  them.  Subject  to  rights  of  abutting 
owners,  streets  may  be  closed  to  all  business 
traffic,  the  speed  of  vehicles  regulated,  ob- 
structions may  be  prevented  or  removed,  li- 
censes to  use  the  streets  may  be  required, 
travelers  may  be  required  to  obey  the  direc- 
tions of  the  police,  vehicles  having  heavy 
loads  may  not  be  permitted  on  certain  streets, 
or  be  required  to  have  wide  tires,  the  weight 
of  loads  may  be  limited,  and  hacks  may  be 
compelled  to  remain  at  certain  stands.  Tliese 
are  only  a  part  of  the  many  regulations  that 
have  been  held  valid." 

In  Fifth  Ave.  Coach  Co.  v.  New  York,  221 
U.  S.  467,  31  S.  Ct.  700,  55  U.  S.  (L.  ed.)  815, 
n firming  decree,  194  N.  Y.  19,  86  N.  E.  824, 
21  L.R.A.(N.S.)  744,  16  Ann.  Cas.  695.  which 
affirmed  126  App.  Div.  667,  110  N.  Y.  S. 
10.37,  which  affirnut  58  Misc.  401,  111  N.  Y.  S. 
759,  it  was  hold  to  be  competent  for  the  city 
of  New  York,  by  ordinance,  to  prohibit  the 
use  of  the  strets  of  the  Borough  of  Manhattan 
by  advertising  trucks,  vans,  or  wagons,  and  to 
prohibit  the  display  of  advertisements  on  wag- 


ons and  other  vehicles  except  business  notiees 
on  ordinary  business  wagons  engaged  in  the 
usual  business  or  work  of  the  owner  and 
not  used  merely  or  mainly  for  advertising. 
And  in  Com.  v.  Stodder,  2  Cusb.  (Mass.) 
562,  48  Am.  Dec.  679,  the  court  upheld  a^ 
reasonable  and  valid  a  municipal  ordinance 
which  prescribed  the  routes  whidi  should  be 
taken  by  omnibuses  and  prohibited  the  use 
of  other  streets  by  those  vehicles.  The  court 
said:  "Regulations  of  this  nature  are  regula- 
tions as  to  the  use  of  omnibuses  and  stage 
coaches,  while  passing  over  the  public  streets 
of  the  city,  and  are  within  the  legitimate 
powers  of  the  mayor  and  aldermen.  The  pub 
lie  safety  and  convenience  of  travelers  may 
require  regulations  of  this  character.  If  new 
and  unusual  modes  of  transporting  persons 
over  th<e  public  streets  are  introduced,  which, 
from  the  methods  made  use  of  for  propelling 
the  carriage,  or  the  size  of  the  vehicle,  or  the 
number  of  horses  attached  thereto,  will  obvi- 
ously endanger  the  public  safety,  or  so  engross 
the  whole  width  of  the  street  as  virtually  to 
exclude  all  other  vehicles,  or  greatly  to  ob- 
struct them  in  their  passing  thereon,  it  would 
certainly  be  reasonable  and  proper  and  within 
the  legitimate  powers  of  the  mayor  and  alder- 
men, under  the  statute  already  cited,  and  the 
powers  conferred  by  the  city  charter,  to  regu- 
late the  route  of  the  streets  over  which  such 
carriages  were  to  run,  and  the  rate  of  apeed.'* 
In  several  cases  it  has  been  held  that  ordi- 
nances prohibiting  the  use  of  certain  streets 
by  business  vehicles  of  more  than  a  specified 
weight  are  valid.  Kagle  v.  Augusta,  5  Ga. 
646;  State  v.  Boardman,  93  Me.  73,  44  Atl. 
118,  46  L.R.A.  750;  Com.  v.  Mulhall,  162 
Mass.  496,  39  N.  £.  183,  44  Am.  St.  Rep  387. 
In  Nagle  v.  Augusta,  supra,  an  ordinance  was 
held  to  be  valid  which  provided  that  no  vehi- 
cle should  be  permitted  to  pass  over  the 
streets  of  a  city  which  carried  a  load  of  more 
than  a  specified  weight,  a  scale  of  weight* 
being  set  out.  In  Com.  v.  Mulhall,  supra,  an 
ordinance  was  held  to  be  valid  which  prohib- 
ited the  hauling  on  the  streets  of  a  load  of 
over  three  tons  weight  unless  the  load  con- 
sisted of  *'an  article  which  cannot  be  divided." 
And  in  State  v.  Boardman,  aupra,  the  court 
held  to  be  valid  a  municipal  ordinance  which 
restricted  the  traffic  by  vehicles  carrying  a 
load  in  excess  of  2500  pounds  to  a  certain 
portion  of  a  designated  street.  This  was  held 
to  be  a  reasonable  exercise  of  the  power  over 
streets  delegated  by  the  legislature  to  the 
municipality,  the  court  saying:  "All  public 
ways  and  streets  are  for  the  accommodation 
primarily  of  travelers  of  all  cla^sses  and  kind?, 
but  the  traveler  is  not  in  all,  or  in  many 
cases,  entitled  to  the  whole  width  of  the 
street  for  his  accommodation.  He  is  entitled 
to  a  reasonably  safe,  convenient  and  prac- 
ticable opportunity   for  travel  and  pasaage. 
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A  portion  of  a  way  as  located,  not  being  need- 
ed for  travel,  may  be  left  outside  of  the 
wrought  road,  another  portion  may  be  set  off 
for  sidewalks  and  the  use  of  the  remaining 
width  of  the  way  so  regulated  that  heavily 
loaded  teams  and  other  vehicles  shall  use  ex- 
clusively different  portions  thereof,  and  still 
no  one  would  be  deprived  of  his  rights,  but 
upon  the  othier  hand  all  miglit  be  ve)*y'mueli 
benefited  in  the  exercise  of  them/' 

Aside  from  the  question  of  the  general 
power  of  the  legislature  or  of  a  municipality 
to  pass  a  regulation  prohibiting  tne  use  of 
streets  by. business  vehicles,  the  reasonableness 
of  the  regulation  is  '•  always  in  question,  and 
such  a  jegulation,  though  intra  vires,  will  be 
declared  invalid .  if  it  is  considered  unrea- 
sonable. Cicero  Lumber  Go.  v.  Cicero,  176 
III.  9,  51  N.  £.  758,  68  Am.  St.  Rep.  155,  42 
L.R.A.  696,  wherein  thfi  court  held  that  an 
ordinance  passed  by  the  town  of  Cicero, 
though  intra  vires  as  being  within  a  valid 
legislative  autliorization,  was  unreasonable 
because  it  lodged  with  the  board  of  trustees 
an  arbitrary  discretion  to  permit  or  to  forbid 
the  use  of  traffic  teams  on  the  designated 
boulevards;  And  see  the  reported  case,  in 
which  was  involved  Kh  ordinance,  passed  un- 
der the  general  power  to  regulate  and  control 
parks  and  parkways  granted  to  the  commis- 
sion by  the  legislature^  which  prohibited  the 
uae  of  a  certain  parkway  by  all  vehicles  carry- 
ing or  ordinarily  used  to  carry  merchandise, 
goods,  tools,  or  rubbish  except  where  neces- 
sary to  carry  supplies  to  buildings  fronting  on 
that  avenue.  Ilie  court  refuses  to  decide 
whether  the  commission  has  the  power  to 
make  such  a  regulation,  specifically  leaving 
tliat  question  open.  It  does  hold,  however, 
that  the  particular  ordinance  under  consid« 
eration  is  unreasonable. 
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ing."  By  an  act  '6f  the  legislature  the  com- 
missioners had  been  given  the  power  to  make 
rules  and  regulations  as  to  the  boulevard  and 
"to  limit  and  prevent  the  driving  or  travel 
thereon  of  loaded  or  heavy  trucks,  wagons,  or 
carts."  The  court  held  that  tlie  criterion  es- 
tablished by  the  enabling  act  was  weight,  that 
the  rule  of  the  commissioners  changed  that 
criterion  to  one  of  use  for  business  or  pleas 
ure,  and  that  the  rule  was  therefore  ultra 
vires  and  void.  In  State  v.  Waddell,  supra, 
an  ordinanicie  of  park  commissioners  restrict- 
ing the  use  of  a  certain  street  to  pleasure 
vehicles  was  held  to  be  invalid.  It  appeared 
that  the  state  legislature  had,  by  statute, 
authorized  the  commissioners  to  appropriate 
grounds  for  parks  and  parkways  and  *'to  va- 
cate and  dose  up  any  and  all  roads  aiid  high- 
ways, excepting  railroads,  which  may  pass 
through,  divide,  or  separate  any  lands  selected 
or  appropriate  by  it  for  the  purpose  of 
parks."  The  court  construed  this  right  to 
close  up -and  vacate  to  apply  only  to  streets 
passing  through,  or  separating  parks,  and  not 
to  apply  to  "parkways,"  and  held  "that  tTie 
commissioners  had  no  power  to  restrict  to  the 
traffic  of  pleasure  vehicles  a  street  which  had 
for  years  been  a  public  highway  which  did 
not  pass  through  or  separate  pafks,  the  com- 
missionet'S'  only  claim  of  power  to  control 
which  arose  from  the  fact  that  they  had  pur- 
chased a  strip  of'  eleveii  feet  along  either 
side  of  it. 
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Minority  Rule. 

It  has  been,  held  in  at  least  two  jurisdic- 
tions, that  it  is  incompetent  for  a  municipal- 
ity to  enact  an  ordinance  prohibiting  the  use 
of  certain  streets  to  •business  vehicles,  and 
making  the  test  for  exclusion  the  business  use 
of  vehicles.  State  v.  Waddell,  49  Minn.  500, 
52. N.  W.  213;  Clausen  v.  De  Medina,  82  N. 
J.  L,  491,  81  Atl.  924,  reversing  80  N.  J.  L. 
634,  77  Atl.  1045.  In  the  ease  last  cited,  it 
appeared  that  a  rule  of  the  boulevard  commis- 
sioners prohibited  the  use  of  the  Hudson  coun- 
ty boulevard  to  any  vehicle  uaed  for  business 
purposes,  except  to  deliver  and  receive  its 
loading,  in  which  case  it  was  compelled  to 
leave  the  boulevard  by  the  nearest- cross  street, 
the  proviso  being,  however,  that  nothing  there- 
in should  "prevent  the  use  of  said  road  to 
business  wagons  weighings  loaded,  not  more 
than  five  hundred  pounds  on  each  wheel,  at 
all  times  wiien  used  solely  for  pleasure  driv^ 
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Evidenoa  -*  Telephone  Convemati«n  — 
Keoessity  of  Xdeptlfyincr  Speaker. 

A  telephone  conversation  with  a  person 
claiming  to  represent  a  party  cannot  be  re- 
ceived against  tlie  party  unless  the  identity 
and  authority  of  the  speaker  are  shown. 

[See  note  at  end  of  this  case.] 
Public    Documents    —    Polioe     Station 

Blotter. 

A  memorandum  made  by  the  officer  in 
charge  of  a  police  station,  showing  the  names 
of  persorts  arrested,  the  charges  preferred, 
etc.,  is  not  admissible  as  evidence  of  the 
facts  therein  stilted. 
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Malioious      Prose  o«tiom      ^     Pro1>a1>lc( 
Cause  ^  Question  of  Iiaw  or  Fact. 

The  existence  of  facts  tending  to  show  prob- 
able cause  for  the  institution  of  a  criminal 
prosecution  is  for  the  jury,  but  their  l^al 
effect  is  for  the  court,  and  instructions  ad- 
vising the  jury  with  respect  thereto  should 
be  given. 

Appeal  from  Supreme  Court. 

Action  for  damages.  Jackson  G.  Parry,  by 
his  next  friend,  plaintiff,  and  Harry  R.  Car- 
roll et  al.,  defendants.  Judgment  for  plain- 
tiff.    Defendants  appeal.     Revebsed. 

[364]  This  is  an  action  for  false  arrest  and 
imprisonment  brought  by  Jackson  G.  Parry, 
an  infant,  by  his  next  friend,  Richard  L. 
Parry,  against  Hatry  R.  Carroll  and  Ix)ui8  D. 
Carroll,  composing  the  Carroll  Electric  Com- 
pany, charging  in  a  declaration  in  three 
counts  substantially  that,  for  no  reasonable 
or  probable  cause  the  defendants  caused  the 
plaintiff  to  be  arrested  upon  the  false  charge 
of  larceny,  and  caused  the  police  officer  to 
take  the  plaintiff  under  such  arrest  to  Num- 
ber 1  Precinct  Station,  and  there  detained 
for  the  space  of  two  days,  after  which  he  was 
discharged  from  imprisonment.  The  plaintiff 
alleges  he  was  brought  into  public  scandal, 
infamy,  and  disgrace,  and  suffered  and  under- 
went great  pain  both  of  body  and  mind; 
claims  $10,000  damages. 

Defendants  pleaded  not  guilty,  and  facts 
constituting  probable  cause  for  the  arrest. 

Plaintiff  testified  that  he  had  lived  in 
Waf^hington  all  his  life,  and  had  been  em- 
ployed by  defendants  for  ten  mouths,  and  was 
in  charge  of  their  electrical  supply  store  and 
store-room,  receiving  a  salary  of  $40  per 
month.  That  the  defendants  were  copartners. 
Tliat  on  January  6,  1912,  Detectives  Spring- 
man  and  O'Brien  brouglit  Arthur  Tyler,  a 
colored  driver  employed  by  the  defendants, 
into  the  defendants'  store  and  took  him  up- 
stairs; that  later  plaintiff  was  sent  for,  and 
upon  arriving  Tiouis  D.  Carroll,  one  of  the 
defendants,  asked  Tyler  if  the  plaintiff  knew 
anything  about  the  stealing  of  the  defendants* 
cable  from  the  warehouse.  That  Tyler  replied 
*'No,  nothing  at  all." 

Plaintiff  was  then  asked  how  long  it  had 
be(*n  since  he  had  been  at  the  warehouse,  and 
he  said,  "A  month  or  so."  "Q.  You  don't 
know  anything  about  this  colored  fellow  being 
crooked?  A.  No,  sir."  Plaintiff  was  then 
sent  down  stairs  again.  In  about  half  an 
hour  he  was  called  upstairs  again,  and  Louis 
Carroll  asked  the  driver,  Arthur  Tjior,  "Are 
you  positively  sure  Mr.  Jackson  (meaning 
plaintiff)  knew  nothing  of  this  affair?"  Tyler 
answered  "No,  sir."  The  driver  was  asked 
again  by  Louis  Carroll,  "Are  you  sure?"  and 
the  driver  replied  **No,  air,  [36$]  he  doesn't 


know    anything    about    it.      Plaintiff    then 
turned  to  Harry  Carroll,  and  said.  ''Mr.  Car- 
roll, do  you  think  I  am  guilty?"  and  Harry 
Carroll   said,  "I  don't  know,"   and  plaintiff 
said,  ''Whoever  says  so  is  a  liar,"  and  Harry 
Carroll  said  "I  will  prove  that."     Plaintiff 
then  went  down  stairs  and  resumed  his  duties. 
About  4:30  o'clock  Louis  Carroll  went  out, 
and  left  a  man  there  in  charge,  and  locked  the 
door ;  left  a  Mr.  Tyler  there  to  see  that  plain- 
tiff did  not  run  away;  that  plaintiff  knew  that 
Mr.  Tyler  was  there  to  watch  him  to  see  that 
he  did  not  run  away,  because  T^ler  aaid  noth- 
ing, but  walked  up  and  down  the  floor  all 
time  he  was  there,  until  Louis  Carroll  camv 
back  with  a  bicycle  policeman,  and  locked  the 
door   behind   him,   and   said  to  plaintiff,  "I 
want  you,"  and  plaintiff  said,  ''What  do  you 
want  me  for?"  and  Louis  Carroll  said,  "They 
say  you  are  in  it,  all  of  them  say  you  are 
in  it,"  and  plaintiff  said,  "I  don't  know  any- 
thing about  it.     I  will  go  down  and  tell  you 
or  anybody  else  you  want  to  have  investigate 
this  thing,"  and  plaintiff  said,  "You  ought 
to  know  me,  I  have  worked  for  you  people  too 
long  and  handled  too  much  of  your  ftuff  to 
be  accused  of  anything  of  this  kind."    That  he 
was  taken  away  from  the  place  of  business  of 
the  defendants  by  a  bicycle  policeman  named 
Connors,  and  to  Number  One  Precinct,  where 
he  was  searched  and  everything  taken  from 
him;  he  was  put  behind  the  bars,  and  about 
9  o  clock  at  night  he  was  taken  out  of  his 
cell  into  a  room,  and  questioned  by  Detectives 
Springman  and  O'Brien  in  the  presence  of  the 
Carroll  Brothers  and  Arthur  Tyler,  and  the 
colored   man    said   to   plaintiff,   "You    know 
something  about  it,"  and  the  detectives  be- 
gan questioning  Arthur  Tyler  about  his  move- 
ments the  morning  the  cable  was  stolen,  and 
then  Arthur  Tyler  was  taken  away,  and  De- 
tective O'Brien  said  to  plaintiff,  "Jackson,  do 
you   deny    all   these   allegations?"   to   which 
plaintiff  said,  "Yes,  sir,"  and  he  said,  "You 
know  absolutely  nothing  about  this  thing?** 
and    plaintiff   replied   '*No,   sir,"   and   asked 
Harry  Carroll  if  he  was  going  to  hold  him 
for  this  thing,  and  Carroll  replied  "Sure.  I 
am  going  to  hold  you."    He  pulled  plaintiff  in 
the  toilet  room,  and  said,  '*Now,  Jack,  if  yon 
'fess  up  we  will  turn  you  loose,"  and  plaintiff 
said  "No,  I  will  not  'fees  up  to  a  lie,  and  1 
will  not  own  [366]  up  to  a  crooked  lie,"  and 
thereupon  plaintiff  was  put  back  in  the  cell 
and  remained  there  from  Saturday  night  until 
Monday  morning;    that   plaintiff  suffered   in 
the   cell   from   cold,   and   plaintiff  asked   for 
bedclothes  to   keep  him   warm,  but  suffered 
from  cold  for  want  of  adequate  bedclothes; 
that  at  about  12  o*clock  at  night  a  prisoner 
was   brought   in    and   put   in   the   cell   with 
plaintiff,  making  the  situation  more  disagree- 
able; that  he  asked  Detectives  Springman  and 
O'Brien  to  notify  his  people,  bat  no  one  noti- 
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fied  hiti  father  or  motlier,  who  found  him  in 
a  cell  on  Monday  morning  and  tried  to  get 
him  out.  That  he  was  taken  to  the  police 
coui't  between  Detectives  Springman  and 
O'Brien,  and  marched  up  the  street  from  the 
First  Police  Precinct  on  Twelfth  street  to  the 
police  court  on  D;  that  when  first  arrested  by 
Policeman  Connors  he  was  marched  down 
Twelfth  street,  with  Connors  on  one  side  and 
one  of  the  Carrols  on  the  other,  and  put  in  a 
cell  at  the  First  Precinct;  that  he  was  in 
charge  of  Detective  Springman  at  the  police 
court,  and  waa  released  without  being  tried; 
that  plaintiff  never  went  back  into  the  employ 
of  the  defendants;  tliat  after  his  arrest  he 
w^as  out  of  employment  for  four  months. 

Cross-examination:  He  testified  that  prior 
to  his  arrest  his  relations  with  the  CarroUs 
seemed  to  be  friendly,  and  that  he  had  no 
trouble  with  them,  and  they  were  satisfied 
with  his  work;  that  he  had  carried  the  keys 
to  the .  store  and  warehouse  until  they  had 
moved  to  the  new  store,  and  that  he  did  not 
have  the  keyB  to  the  warehouse  after  that; 
they  were  hung  on  a  nail  beside  him  by  Louis 
Carroll,  who  put  the  nail  up  and  hung  the 
key  there,  and  that  after  the  Carroll  Brothers 
moved  into  the  Twelfth  street  store  the  kev 
to  tlie  warehouse  was  in  the  custody  of  who- 
ever was  in  the  store  at  the  time,  and  Louis 
Carroll  and  his  brother  both  had  duplicate 
keys  to  the  warehouse  and  every  place  in  the 
building.  He  further  testified  that  the  keys 
were  under  his  charge.  They  were  put  on  a 
nail  baside  him. 

Patrick  O'Brien  for  plaintiff  testified  that 
he  was  a  detective  sergeant  on  the  Metropoli- 
tan Police  Force;  that  Louis  Carroll  called  at 
detective  headquarters,  and  reported  that  his 
goods  were  being  stolen,  and  that  witne&s 
and  Springman  were  assigned  to  the  case; 
that  they  followed  Tyler,  the  driver,  and 
[367]  found  where  he  had  sold  goods  stolen 
by  him  from  the  defendants ;  that  they  arrest- 
ed him*  and  brought  him  to  the  defendants' 
store,  where  he  admitted  that  he  had  been 
stealing  and  selling  the  goods;  that  he  and  ' 
Springman  in  the  presence  of  the  defendants 
asked  I^ler  if  the  plaintiff  was  connected 
with  the  stealing,  aiid  Tyler  replied  in  the 
negative.  Then  witness  told  Mr.  Carroll  he 
would  not  iftrr^st  the  boy..  Had  nothing 
against  him.  Insisted  that  his  attorney  told 
him  that  he  would  have  to  refuse  to  arrest 
anybody,  he  said  on  suspicion.  He  had  noth- 
ing to  do  with  the  arrest  of  the  plaintiff. 

Springman  testified  that  he  and  O'Brien 
were  detailed  to  watch  Tyler,  who  was  under 
suspicion  of  stealing  lead  cable  and  electrical 
fixtures  from  the  defendants*  store;  that  they 
arrested  Tyler  on  January  6,  1912,  took  him 
to  defendants'  store,  where  he  confessed  to 
atealing  their  goods  from  the  warehouse. 
O'Brien  brought  the  plaintiff  up,  and  Tyler 
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positively  stated  that  defendant  had  nothing 
to  do  with  the  stealing. 

Joseph  Carter,  a  police  sergeant,  said  he 
was  acting  as  chief  inspector,  on  January  6, 
1912,  and  received  a  telephone  message  pur- 
porting to  come  from  the  defendants'  store  to 
the  effect  that  lyier  had  made  a  confession, 
implicating  the  plaintiff  in  the  stealing,  and 
requesting  that  the  plaintiff  be  arrested;  that 
he  informed  the  person  calling  that  it  was 
Springman  and  O'Brien's  case,  and  that  he 
would  get  into  communication  with  them. 
He  did  not  authorize  anyone  to  make  the 
arrest. 

Joseph  A.  Connors  testified  that  he  was  a 
bicycle  police  officer  of  Number  One  Station. 
That  Officer  Edwards,  acting  on  orders  from 
police  headquarters  given  him  by  Sergeant 
Carter,  had  instructed  him  to  go  with  Louis 
Carroll  to  his  store,  and  arrest  plaintiff. 
Carroll  and  he  went  to  the  defendants'  store, 
and  Carroll  pointed  out  plaintiff,  stating  that 
he  was  the  man  he  wanted  arrested.  That 
plaintiff  denied  having  anything  to  do  with 
the  stealing,  and  voluntarily  went  -with  him 
and  Louis  Carroll  to  Number  One  Police  Sta 
tion,  where  Carroll  put  a  charge  of  larceny 
against  the  plaintiff  on  the  blotter;  that  the 
arrest  was  made  without  a  warrant. 

[368]  Richard  LeRoy  Parry,  plaintiff's 
father,  was  introduced  as  a  witness.  '  He  was 
asked  by  his  counsel. 

Q.  Did  you  get  a  telephone  message  upon 
the  evening  of  January  6th,  1912,  relative  to 
your  son? 

A.  Yes,  sir,  between  7  and  8  o'clock. 

Q.  From  whom  was  this  message  7 

A.  From  Mr.  Carroll's  ofike,  but  who  dJ* 
reetly  sent  the  message,  I  don't  know. 

Q.  Was  it  a  man  talking  over  the  phone? 

A.  Yea,  sir,  it  was  a  man's  voice. 

Q.  Who  did  this  party  represent  himself 
to  be?" 

Counsel  for  the  defendants  objected  to  the 
witness  stating  this,  telephone  communication 
unless  he  could  identify  the  defendant^  or  one 
of  the  defendants,  as  the  party  talking  Over 
the  phone.  The  court  overruled  the  objec- 
tion, and  exception  was  noted. 

Counsel'  proceeded  with  the  interrogation. 

Q.  Who  did  the  party  at  the  telephone 
represent  himself  to  be? 

A.  From  Mr.  Carroll's  office. 

Q.  Who  did  the  party  talking  to  you  over 
the  telephone  say  he  was? 

A.  He  did  not  say. 

The  court  asked: 

Q.  What  was  the  call,  what  did  he  say  to 
you  over  the  telephone? 

A.  He  called  up  and  said  Jackson  would  ho 
working  late  that  evening. 

Counsel  said,  that  is  his  son,  the  plaintiff. 

Q.  Tell  what  this  voice  said  over  the  Tele- 
phone? 
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A.  He  said  th&i  Jacksoa  would  be  work- 
ing late,  and  would  be  late  getting^  in.     Oi, 
course,  we  had  had  him  late  home  to  sup- 
per before.    He  was  late  getting  home  before, 
and  we  thought  nothing  of  it. 

Q.  Did  you  know  the  voice,  or  do  you  know . 
the  voice  of  either  of  the  CarroUs? 

[369J  A.  I  do  not  know  dne  of  them  when 
I  see  them.  I  do  not  know  a  thing  about 
their  voices. 

That  on  the  day  following/ which  was  Sun- 
day morning,  witness  called  up  the  office  of 
Carroll  Brothers,  and  asked  for  Mr.  Carroll, 
and  someone  talked  with  him  on  the  phone  in 
a  man's  voice ;  did  not  know  who  was  talking, 
but  it  was  the  voice  of  the  person  who  answered 
the  phone;  that  witness  inquired  about  his 
son,  saying,  "Have  you  seen  Jackson  this 
morning?  Is  he  still  at  work?"  and  the 
man's  voice  said  he  supposed  so.  Witness 
did  not  know  whether  the  voice  said  he  was 
working  or  not,  but  took  it  for  granted  he 
.was,  and  thereupon  remarked  that  '4t  is 
rather  hard  to  work  all  day  Saturday  and 
Saturday  night  and  then  work  Sunday,  and 
if  it  is  his  own  choice;  I  have  no  word  to 
say  about  it;"  and  it  was  between  8  and  9 
Sunday  night  before  witness  knew  that  his 
son,  the  plaintiff,  was  luider  arrest,  and  he 
received  the  notice  of  his  son's  arre9t  at  that 
time  from  the  office  of  Carroll  Brothers. 

Plaintiff  closed,  and  one  of  the  defendants, 
Harry  R.  Carroll,  testified  that  Tyler  was 
arrested  by  Springman  and  O'Brien,  and 
brought  to  his  store,  and  asked  if  any  other 
employee  was  implicated  with  him  in  the 
stealing;  that  neither  he  nor  Louis  Carroll 
asked  him  anything  about  plaintiff's  connec- 
tion with  the  stealing;  that  he  did  not  re- 
quest O'Brien  or  any  other  person  to  arrest 
plaintiff;  that  he  did  not  state  that  Mr.  Diggs 
had  told  him  that  the  officer  would  be  com- 
pelled to  arrest  any  person  he  desired  arrest- 
ed; that  he  never  at  any  time  ordered  or 
authorized  the  plaintiff's  arrest ;  that  Tyler 
stole  cable  from  his  store  to  the  value  Of 
$85,  for  which  offense  he  was  arrested.  That  , 
plaintiff  had  the  custody  of  the  key  to  the 
warehouse  from  which  the  goods  were  stolen. 

On  cross-examination  he  said  that  on  the 
statement  of  TVIer  he  believed  plaintiff  to  be 
guilty  of  participating  in  the  crime  wit|i 
Tyler;  that  he  did  not  prosecute  plaintiff  in 
the  poHce  court,  because  Officer  O'Brien  told 
liim  Tyler  had  denied  wliat  he  had  previously 
said  respecting  plaintiff's  guilt;  that  he  did 
not  telephone  plaintiff's  father  on  January 
6th.  1912;'  that  he  [370]  and  his  brother, 
liouis  Carroll,  were  under  the  impression  all 
the  time  that  the  police  department  was  con- 
duetinj?  the  case,  as  they  had  applied  to  it  for 
assistance  in  detecting  the  person  guilty  of 
stealing  their  goods ;  that  neither  O'Brien  nor 
Springman  ever  told  him  there  was  no  evi- 


dence against  the  plaintiff  upon  which  io 
Ijase  his  arrest.  That  plaintiff  had  been 
working  for  the  firm  for  eight  or  nine  months: 
that  he  was  an  absolutely  satisfactory  clerk, 
and  that  the  witness  had  always  found  him 
honest;  that  he  knew  that  the  plaintiff  had 
a  father  who  would  be  interested  in  the  arrest 
of  the  plaintiff,  but  that  he  did  not  telephone 
him  on  Saturday,  but  did  telephone  him  on 
Sunday  of  his  son's  arrest;  telephoned  plain- 
tiff's father  between  10  and  12  o'clock  Sun- 
day morning,  and  told  him  that  his  boy  was 
in  trouble,  but  did  not  mention  the  kind  of 
trouble;  that  plaintiff  had  told  the  witnera 
that  he  did  not  have  anything  to  do  with  the 
stealing,  but  that  after  that  witness  made  no 
effort  to  have  the  plaintiff  released.  After 
the  plaintiff  was  released  the  witness  told  the 
plaintiff  that  he  might  have  his  position  if 
he  wished  it. 

Defendant  Louis  D.  Carroll  testified  that 
Springman  and  O'Brien  were  endeavoring  to 
ascertain  the  persons  who  were  stealing  their 
goods;  that  on  the  morning  of  January  6th, 
1912,  he,  in  order  to  assist  them,  followed 
lyier,  saw  him  approach  their  warehouse, 
take  out  a  kev,  unlock  the  door  of  the  ware- 
house  and  enter,  and  shortly  afterwards  re- 
appear with  cable  belonging  to  the  defendants 
of  the  value  of  $80;  that  plaintiff  was  the 
sole  custodian  of  the  key  to  the  warehouse; 
that  Tyler  was  arrested  and  brought  into 
their  store;  nothing  was  said  at  the  store 
concerning  plaintiff's  connection  with  the 
crime;  during  the  afternoon  of  January  6th, 
1912,  a  Mr.  Schlegel  came  into  the  defendants' 
store  and  stated  he  had  been  to  Number  One 
Police  Station  to  see  Tyler,  who  was  being 
held  there  for  stealing  defendants'  cable,  and 
that  lyier  had  stated  that  the  plaintiff  was 
implicated  in  the  crime,  and  that,  acting  on 
this-  information,  he  went  to  see  Tyler,  and 
was  told  by  him  that  plaintiff  and  he  had 
divided  the  proceeds  of  the  crime;  and  that 
[371]  after  the  confession  of  l^ler,  Officer 
Edwards  directed  Officer  Connors  to  arrest 
plaintiff;  tiiat  he  accompanied  Connors  to  the 
store  and  pointed  out  the  plaintiff.  That  be 
did  not  order  his  arrest.  IHd  not  eaJl  plain- 
tiff's father  over  the  telephone  on  Januarv 
6,  1912. 

Cross-examined,  he  said  that  when  the  eol- 
oifed  bov  Tvler  was  sent  to  the  warehouse  bv 
the  plaintiff,  there  was  no  objection  to  TVler 
having  the  keys  of  the  warehouse,  and  that 
for  any  proper  purpose  the  plaintiff  had  a 
right  to  give  Tyler  the  kc^ys  to  the  warehouse. 
When  asked  if  he  did  not  place  on  the  blotter 
at  Number  One  Precinct  a  charge  of  larreny 
against  the  plaintiff,  witness  answered,  **l  can- 
not recall  that  I  did.  Doeis  the  record  show 
it?*'  That  he  saw  plaintiff  on  Saturday  at 
the  police  precinct;  that  he  did  not  at  any 
time  after  the  artest  of  plaintiff  notify  plain- 
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titT*fl  father  or  call  up  the  liouee  where  plain- 
tiff and  his  father  lived.  Plaintiff  had  worked 
for  him  about  eleven  months.  Did  not  know 
that  a  charge  of  larceny  had  been  made 
against  the  plaintiff  on  the  blotter  at  Number 
One  Precinct. 

Harry  F.  Schlegel  testified  that  he  had 
some  business  with  Tyler,  and  learned  he  was 
locked  up  at  Number  One  Police  Precinct; 
that  he  called  there,  saw  Tyler,  and  was  told 
by  him  that  a  young  white  man  was  implicat- 
ed with  him  in  the  stealing  of  defendants' 
goods,  and  that  this  young  white  man  had 
fixed  the  stuff'  so  he  could  get  it;  that  he 
communicated  this  fact  to  Louis  D.  Carroll. 

Arthur  Tyler  testified  that  he  was  formerly 
employed  by  defendants;  that  after  he  was 
arrested  for  stealing  their  goods,  he  was 
locked  up  in  Nmnber  One  Police  Station,  and 
Mr.  Schlegel  called  to  see  him;  that  after- 
wards Louis  D.  Carroll  called,  and  witness 
told  him  that  witness  and  the  plaintiff  were 
acting  together  in  stealing  the  cabl«;  that  he 
stole  the  cable  from  the  warehouse,  and  got 
the  key  from  the  plaintiff;  and  that  plaintiff 
was  the  only  one  who  had  the  custody  of  the 
key. 

Cross-examined,  he  said  that  Parry  was  in 
with  him. 

[372]  Q.  How  was  he  in  with  you? 

A.  We  were  both  working  together  on  this 
stuff. 

William  J.  Kerns  testified  that  he  was  a 
police  officer  stationed  at  Number  One  Police 
Station;  that  Louis  Carroll  called  at  the  sta- 
tion between  3  and  4  o'clock  January  6th, 
1912,  that  he  and  Carroll  went  to  Tyler's  cell, 
and  that  Tyler  then  and  there  confessed  that 
he  had  been  stealing  defendants'  goods,  and 
that'  he  and  the  plaintiff  were  acting  together 
in  dividing  the  spoils. 

Louis  H.  Edwards,  police  officer,  stated  that 
Louis  D.  Carroll  called  at  the  station,  and 
asked  for  the  arrest  of  the  plaintiff:  that  he 
called  up  Sergeant  Carter,  who  asked  if  he 
)iad  heard  the  confession  of  Tyler;  upon  his 
answering  no,  he  left  the  phone  and  talked 
with  Tyler,  and  then  went  back  to  the  phone, 
and  told  Carter  that  he  had  talked  with 
Tyler,  who  had  stated  that  plaintiff  was  his 
confederate  in  the  crime.  Carter  ordered 
plaintiff's  arrest,  and  that,  acting  on  the  au- 
thority of  Carter,  he  directed  plaintiff's  ar- 
rest. 

On  cross-examination  witness  said  he  had 
never  seen  Louis  Carroll  before  January  6, 
1912,  and  that  Carroll  came  to  the  station 
that  day  for  an  officer  to  go  to  his  place  of 
business  and  arrest  the  plaintiff.  That  was 
the  first  he  knew  about  the  case. 

In  rebuttal,  plaintiff  offered  Kdwin  B.  Hess, 
who  testified  that  he  was  chief  clerk  of  the 
Police  Department.  He  was  shown  a  book, 
and  stated  it  was  a  record  of  the  arrest  kept 
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in  the  detective  bureau  at  police  headquarters. 
That  he  had  a  record  there  of  the  arrest  of 
Arthur  Tyler.  This  is  a  book  of  original 
entry.  Witness  is  in  charge  of  the  records. 
Did  not  make  the  entry.  His  attention  was 
called  to  an  entry  dated  January  6th,  2:20 
p.  M.,  ''Arthur  Tyler,  1912  Tenth  street,  was 
arrested  on  charge  of  petit  larceny,  24,  black, 
U.  S.,  married,  pan  read  and  write,  complain- 
ant Louis  Carroll,  514  Twelfth  street,  N.  W. 
Officers  Springman  and  O'Brien.*' 

Shown  another  record  that  Arthur  Tyler 
was  convicted  of  larceny  in  eight  other  cases 
arising  out  of  the  same  offense.  He  was  then 
asked  to  look  for  the  name  of  Parry.  He  said, 
''I  [373]  find  on  January  6th,  at  6  o'clock 
'  P.  M.  Jackson  G.  Parry."  Memorandum  is 
''Jackson  G.  Parry,  712  F  street  N.  W.,  ar 
rested  on  charge  of  grand  larceny,  20  years 
old,  white,  U.  S.  clerk,  single,  can  read  and 
write,  complainant  Louis  D.  Carroll,  514 
Twelfth  street  N.  W.  Officers  Springman  and 
O'Brien,  disposition  dismissed." 

Asked  who  was  the  prosecutor  or  complain- 
ant in  each  case,  he  said  Louis  D.  Carroll. 

Defendants  objected  to  the  introduction  of 
this  record,  because  it  was  not  shown  to  be 
made  by  them  or  either  of  them. 

Jackson  G.  Parry,  being  recalled,  testified 
that  the  colored  boy  Tyler  had  stated  to  him 
that  he  got  in  the  warehouse  to  steal  the 
cable  by  pulling  the  staple,  and  that  Tyler 
had  made  this  statement  in  the  presence  of 
both  of  the  defendants,  Harry  and  Louis  Car- 
roll. 

The  jury  returned  a  verdict  for  $5,000.  On 
motion  for  new  trial,  the  plaintiff  consented 
to  a  remittitur  of  $2,500.  Tlie  motion  was 
overruled,  and  judgment  entered  for  that 
amount.     Defendants  have  appealed. 

J,  J,  Darlington  and  Chdrles  F,  Digga  for 
appellants. 

Thomas  M.  Baker,  Robtsrt  I.  Miller  and 
Crandal  Mackey  for  appellee. 

[374]  SuEPAKD,  C.  J.  {after  stating  the 
facta). — 1.  The  first  assignment  of  error  is 
on  the  exception  taken  to  the  admission  of 
the  testimony  concerning  the  alleged  telephone 
conversation  between  plaintiff's  father  and  the 
office  of  the  defendants. 

The  materiality  of  this  testimony  is  shown 
by  the  following  recital  in  the  bill  of  excep- 
tions: "In  the  presentation  of  the  case  to 
the  jury,  counsel  for  the  plaintiff  argued  that 
the  telephone  message  of  Saturday,  January 
6th,  1912,  testified  to  by  the  witness  Ricluird 
Le  Roy  Parry,  had  been  sent  by  the  defend- 
ants for  the  purpose  of  keeping  the  plaintiff's 
relatives  in  ignorance  of  his  arrest  and  im- 
prisonment, and  to  prevent  steps  to  procure 
his  release,  by  giving  bail  or  otherwise,  and  in 
order  that  the  police  officials  might  have  an 
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opportunity  to  obtain  a  confession  from  him 
that  he  was  guilty  of  the  offense  charged." 
This  argument  was  evidently  taken  by  the 
jury  as  showing  express  [375]  malice  in  mak- 
ing the  arrest,  and  was  reflected  in  the  ver- 
ilicl,  one  half  of  which  was  remitted. 

We  think  the  exception  well  taken.  Young 
V.  Seattle  Transfer  Co.  33  Wash.  226,  63 
L.R.A.  988,  99  Am.  St.  Rep.  942,  74  Pac. 
375;  Knickerbocker  Ice  Co.  v.  Gardiner  Dairy 
Co.  107  Md.  656,  571,  16  L.R.A.(N.S.)  746, 
69  Atl.  405;  J.  Oberman  Brewing  Co.  v. 
Adams,  35  111.  App.  540. 

The  bill  of  exceptions  shows  that  a  call 
purporting  to  come  from  the  office  of  the 
defendants  was  answered  by  plaintiff's  father. 
The  conversation  is  set  out  in  the  foregoing 
statement.  There  was  no  identification  of 
the  person  talking  to  the  witness,  and  nothing 
to  indicate  that  it  was  one  of  the  defendants 
who  called  liim  up.  As  said  in  Young  v. 
Seattle  Transfer  Co.  supra:  ''When  material 
to  the  issues,  communications  through  the 
medium  of  the  telephone  may  be  shown  in  the 
same  manner  and  with  like  effect  as  con« 
versations  had  between  individuals  face  to 
face,  but  the  identity  of  the  party  sought  to 
be  charged  with  a  liability  must  be  estab- 
lished by  some  testimony,  either  direct  or  cir- 
cumstantial. It  is  not  always  necessary  that 
the  voice  of  the  party  answering,  or  of  either 
party,  for  that  matter,  be  recognized  by  the 
other  in  such  conversations,  but  the  identity 
of  the  person  or  persons  holding  the  conversa- 
tion, in  order  to  fix  a  liability  upon  them  or 
their  principals,  must  in  some  manner  be 
shown.  To  hold  parties  responsible  for  an- 
swers made  by  unidentified  persons,  in  re- 
sponse to  calls  at  the  telephone  from  their 
offices  or  places  of  business  concerning  their 
affairs,  opens  the  door  for  fraud  and  imposi- 
tion, and  establishes  a  dangerous  precedent, 
which  is  not  sanctioned  by  any  rule  of  law  or 
principle  of  ethics  of  which  we  are  aware. 
A  party  relying  or  acting  upon  a  communica- 
tion of  that  character  takes  the  risk  of  estab- 
lishing the  identity  of  the  person  conversing 
with  him  at  the  other  end  of  the  line." 

Cases  cited  on  behalf  of  the  appellee  are  not 
in  point.  W^olfe  v.  Missouri  Pac.  R.  Co.  97 
Mo.  473,  481,  3  L.R.A.  53ft,  10  Am.  St.  Rep. 
331,  11  S.  W.  49.  Tlie  question  arose  in- 
cidentally, and  it  does  not  appear  how  the 
party  was  called  or  the  circumstances  attend- 
ing the  identification. 

[376]  Missouri  Pac.  R.  Co.  v.  Heidenheimer, 
82  Tex.  201,  27  Am.  St.  Rep.  861,  17  S.  W. 
608.  In  that  case  a  demand  was  made  upon 
a  railroad  office  for  goods.  Party  could  not 
tell  who  it  was  that  answered  him.  He  recog- 
nized the  voice  as  one  of  the  employees  of 
the  office  with  whom  he  had  done  business 
before.  The  question  was  one  simply  of  de- 
mand of  goods  that  had  been  shipped. 


General  Hospital  Soc.  v.  New  Haven  Ren- 
dering Co.  79  Conn.  581,  583,  65  Atl.  1065, 
118  Am.  St.  Rep.  173,  9  Ann.  Cas.  168.  The 
action  in  that  case  was  by  a  hospital  society 
to  recover  of  the  rendering  company  for  the 
treatment  of  two  of  its  injured  employees  in 
the  hospital.  Mannel,  who  was  in  the  plain- 
tiff's employ  and  in  charge  of  telephone  calls 
at  the  hospital,  and  as  agent  of  the  hospital, 
received  a  telephone  call  purporting  to  be 
from  the  defendant  company,  asking  for  the 
despatch  of  an  ambulance  for  two  men  who 
had  been  severely  burned.  The  court  found 
that  the  message  had  in  fact  been  sent  from 
the  office  of  the  defendant.  The  court  said: 
"The  fact  that  a  person  in  the  defendant's  of- 
fice, apparently  in  charge  as  its  representa- 
tive, told  the  plaintiff  to  send  an  ambulance 
as  testified,  is  a  fact  relevant  to  the  issues 
raised  by  the  pleadings.  The  defendant,  how- 
ever, did  not  object  to  this  testimony,  and 
it  was  received  by  the  court  without  objection. 
The  witness  further  testified  that  he  aaked 
who  would  pay  for  the  treatment  of  these 
men,  and  was  informed  that  the  defendant 
would  take  care  of  the  expense.  'Hie  defend- 
ant objected  to  so  much  of  the  witnesses  testi- 
mony as  stated  the  answer  to  the  witness's 
question  as  to  who  would  pay  for  the  care  of 
the  injured  men.  ITie  court  overruled  this 
objection,  and  the  defendant  excepted."  The 
men  were  delivered  to  the  hospital  society, 
who  sent  their  ambulance  as  requested,  for 
the  purpose  of  receiving  and  treating  them. 

2.  The  second  assignment  relates  to  the 
memorandum  entered  on  the  blotter  of  the 
police  department.  It  does  not  appear  that 
this  was  written  by  either  one  of  the  defend- 
ants, and  it  is  a  memorandum  made  in  ac- 
cordance with  the  duties  of  the  office,  show- 
ing the  names  and  charges,  etc.,  when  parties 
are  arrested.  [377]  The  record  is  inadmis- 
sible. Prigg  V.  Lansburgh,  5  App.  Cas.  (D. 
C.)  30,  36;  National  Union  v.  Thomaa,  10 
App.  Cas.  (D.  C.)  277,  292;  Snell  v.  U.  S. 
16  App.  Cas.   (D.  C.)   501,  517. 

3.  Tlie  last  assignment  of  error  is  on  the 
refusal  of  tlie  court  to  give  an  instruction 
asked  by  defendants,  stating  the  facts  relied 
on  to  show  probable  cause.  It  ia  unnecessary 
to  set  out  this  instruction,  for  the  court  did 
not  give  the  jury  a  charge  telling  them  what 
facts,  if  found  to  be  true,  would  constitute 
probable  cause,  but  left  the  question  entirely 
to  the  jury.  When  the  facts  relied  on  to  con- 
stitute probable  cause  are  in  dispute,  as  they 
were  in  this  case,  their  existence  is  for  the 
determination  of  the  jury,  but  their  legal 
effect,  if  found  to  be  true,  is  for  the  court 
As  the  case  is  to  be  reversed  it  is  unnecessary 
to  elaborate  the  point.  Spitzer  v.  Friedlandor, 
14  App.  Cas.  (D.  C.)  556,  562;  Slater  v. 
Taylor,  31  App.  Cas.  (D.  C.)  104.  18  L.R.A. 
(X.S.)  t7;  United  Cigar  *Stores  v.  Young,  36 
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App.  Ca8.  (D.  C.)  409;  Staples  v.  Johnson, 
25  App.  Cas.  (D.  C.)  156,  160;  Mark  v. 
Kieh,  43  App.  Cas.  (D.  C.)  182,  present  term. 

For  the  errors  pointed  out,  the  judgment 
will  be  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

Reversed. 

NOTE. 

Comveraatloms  %j  Telephome  mm  Evi- 


Scope  of  Note,  977. 

Generally,  977. 

Sufiiciency  of  Identification  of  Parties,  977. 

Scope  of  Note, 

The  earlier  cases  relating  to  telephone  con- 
versations as  evidence  are  collated  in  the 
notes  to  McCarthy  v.  Peach,  1  Ann.  Cas. 
801;  Gzowski  v.  Forst,  20  Ann.  Cas.  704; 
and  Barrett  v.  Magner,  127  Am.  St.  Rep. 
531.  The  present  note  reviews  the  more  re- 
cent decisions. 

GetievQlly. 

With  respect  to  its  admissibility  in  evi- 
dence n  conversation  by  telephone  stands  on 
the  same  footing  as  an  ordinary  conversation. 
Com.  V.  Phelps,  209  Mass.  396,  Ann.  Cas. 
T012B  566,  95  N.  E.  868;  Jenderson  v.  Han< 
sen,  60  Mont.  216,  146  Pac.  473;  Williamson- 
Hal  sell- Frasier  Co.  V.  King  (Okla.)  158  Pac. 
1142;  White  v.  State,  61  Tex.  Crim.  498,  186 
S.  W.  562;  Memphis  First  Nat.  Bank  v. 
Clarendon  First  Nat.  Bank  (Tex.)  134  S.  W. 
831;  Delaware  Ins.  Co.  v.  Wallace  (Tex.)  160 
S.  W.  1130;  Olds  Motor  Works  v.  Churchill 
(Tex.)  176  S.  W.  785.  And  see  Monarch 
Livery  v.  Luck,  184  Ala.  618,  63  So.  666. 

But  to  entitle  a  party  to  a  conversation  by 
telephone  to  testify  thereto,  the  identity  of 
the  other  party  must  be  shown,  the  fact  that 
in  the  course  of  the  conversation  he  stated 
that  he  was  a  certain  person  not  being  enough. 
Stewart  v.  Fisher  (Ga.)  89  S.  E.  1052;  Fred 
Miller  Brewing  Co.  v.  Jones,  190  111.  App. 
169;  Mankes  v.  Fishman,  163  App.  Div.  789. 
149  X.  Y.  S.  228;  Albany  Homeopathic  Hos- 
pital V.  aialmers,  94  Misc.  600,  157  N.  Y.  S. 
1000;  Harris  v.  Raskin,  142  N.  Y.  S.  342; 
Williamson-Halsel!  Frasier  Co.  v.  King 
(Okla.)   158  Pac.  1142. 

A  corporation  cannot  be  bound  by  a  decla- 
ration against  interest  made  by  telephone  un- 
less the  person  making  the  admission  is  iden- 
tified and  it  is  shown  that  he  whs  authorized 
to  bind  the  corporation.  Crosswhite  v.  Chat- 
tanooga Brewing  Co.  10  Ala.  App.  425,  65 
So.  208.  Compare  Kansas  City,  etc.  R.  Co. 
V.  West  (Tex.)  149  S.  W.  Rep.  206  (evidence 
of  authority  sufficient). 

A  bystander  may  testify  to  so  much  of  a 
telephone  conversation  as  he  heard  in  corrob- 
Ann.  Cas.  1916B.— 62. 
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oration  of  the  testimony  of  a  party  thereto, 
Kent  v.  Cobb,  24  Colo.  App.  264,  133  Pac.  424. 
Rees  V.  Gair,  144  App.  Div.  294,  129  N.  Y.  S. 
213;  though  he  did  not  know  who  was  the 
other  party  to  the  conversation,  Warren  v. 
Forst,  46  Can.  Sup.  Ct.  642,  affirming  22  Ont. 
L.  Rep.  441,  20  Ann.  Cas.  704.  So  in  Hancock 
V.  Hartford  F.  Ins.  Co.  81  Misc.  159,  142  N. 
Y.  S.  352,  it  was  said:  **To  corroborate  the 
defendant's  version  of  the  telephone  con- 
versation, the  defendant  offered  the  testimony 
of  a  second  employee,  who  claims  to  have 
overheard  what  the  first  employee  spoke  into 
the  telephone  at  the  time  of  the  alleged  con- 
versation with  the  plaintiff.  Tliis  testimony 
was  excluded,  apparently  because  the  second 
employee  could  not  state  of  his  own  knowledge 
who  was  at  the  other  end  of  the  telephone 
wire.  It  seems  to  me  that  the  exclusion  of 
this  testimcHiy  is  erroneous.  Of  course,  ordi- 
narily, no  telephone  conversation  can  be  ad- 
mitted unless  the  person  with  whom  the  con- 
versation is  held  is  identified.  A  conversation 
with  an  unidentified  person  is  obviously  im- 
material. The  testimony,  however,  of  the 
first  employee  as  to  the  telephone  conversa- 
tion waa  admitted,  and  we  must  therefore 
assume  that  the  trial  justice  held  that  this 
employee  sufl^ciently  identified  the  plain- 
tiff to  make  this  conversation  admissible. 
The  testimony  of  an  auditor  who  heard  only 
the  one  side  of  the  conversation  could  obvi- 
ously not  be  considered  corroboration  upon 
the  issue  of  whether  the  plaintiff  took  part 
in  the  conversation;  but  the  important  issue 
in  this  ease  was,  not  whether  the  parties  did 
have  some  telephone  conversation  at  that 
time,  but  as  to  whether  at  that  conversation 
the  defendant's  employee  said  anything  about 
canceling  the  policy,  and  upon  this  issue  the 
testimony  as  to  what  the  second  employee 
overheard  would  be  entirely  material,  and  I 
can  see  no  logical  reason  for  its  exclusion." 
In  Brooks  v.  State,  8  Ala.  App.  277,  62  So. 
669,  it  Was  held  that  a  telephone  conversa* 
tion  may  be  proved  by  the  testimony  of  a  by- 
stander if  from  the  tenor  of  tiie  conversation 
and  other  circumstances  he  is  able  to  identify 
the  parties. 

Su/prirnry  of  Identification  of  Parties. 

Testimony  to  the  identity  of  the  person 
with  whom  a  telephone  conversation  is  had, 
based  on  recognition  of  his  voice,  is  sufficient. 
Kent  V.  Cobb,  24  Colo.  App.  264,  133  Pac. 
424;  Johnson  v.  Hernig,  48  Pa.  Super.  Ct. 
484:  Forrester  v.  State,  73  Tex.  Crim.  61,  163 
S.  W.  87;  Collins  v.  State  (Tex.)  178  S.  W. 
345.  As  was  said  in  Murphey-Hardy  Lumber 
Ck).  v.  Roder,  83  N.  J.  L.  34,  83  Atl.  769 :  "In 
view  of  the  commercial  use  of  the  telephone 
and  its  general  trustworthiness  as  tested  by 
average  experienee,  thr  rule  to  be  adopted 
is  that  where  in  the  course  of  a  business  trans- 


»78 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


action  one  party  calls  up  another  by  his 
telephone  number,  recognizes  and  identifies 
his  voice  and  discusses  with  him  some  phase 
of  the  business  they  have  together,  it  is  for 
the  jury  to  determine,  if  the  conversation  is 
denied."  In  People  v.  Dunbar  Contracting  Co. 
215  N.  Y.  416,  109  N.  E.  654,  it  was  held 
that  a  subsequent  recognition  of  the  voice  of 
a  person  as  that  of  one  with  whom  a  tele- 
phone conversation  was  previously  held  was 
sufficient,  the  court  saying:  "A  voice  heard 
over  the  telephone  may  be  compared  with  the 
voice  of  a  speaker  whom  one  meets  for  the 
first  time  thereafter  as  well  as  with  the  voice 
of  a  speaker  whom  one  has  known  before. 
The  difference  affects  the  weight  rather  than 
the  competency  of  the  evidence  (People  v. 
Strollo,   191  N.  Y.  42).*' 

A  record  of  the  telephone  company  showing 
with  whom  the  connection  was  made  is  suf- 
ficient to  identify  the  parties.  Spivey  v. 
State,  114  Ark.  267,  169  S.  W.  949,  wherein 
the  court  said:  "The  state,  however,  proved 
by  the  telephone  operator  that  Mr.  Lynch 
had  a  conversation  with  his  wife  on  that 
evening,  and  that  the  records  of  their  office 
show  a  telephone  call  between  Mr.  and  Mrs. 
Lynch  on  that  evening  at  about  the  same 
hour  as  that  testified  to  by  the  daughter  of 
the  deceased,  and  also  that  Mr.  and  Mrs. 
Lynch  were  accustomed  to  talking  to  each 
other  over  the  telephone.  This  testimony 
sufficiently  identified  the  conversation  over  the 
telephone." 

The  identification  may  be  by  circumstances. 
Thus  where  a  person  calls  an  establishment 
with  which  he  has  had  dealings  and  the  per- 
son answering  the  telephone  exhibits  familiar- 
ity with  the  business  in  hand  it  is  sufficient 
to  show  that  he  is  connected  with  the  estab- 
lishment called.  Medlin  v.  Adams  Grain,  etc 
Co.  100  S.  C.  359,  84  S.  E.  867.  So  it  has 
been  held  that  where  a  person  purporting  to 
represent  a  telegraph  company  read  over  the 
telephone  a  telegraphic  message  and  as  read 
it  corresponded  with  the  message  as  received 
later  by  mail,  a  finding  that  the  conversation 
was  with  the  office  of  the  telegraph  company 
would  be  sustained.  Clough  v.  Westeni  Union 
Tel.  Co.  99  S.  C.  484,  83  S.  E.  916.  In  like 
manner,  the  fact  that  a  check  is  received  by 
mail  from  a  certain  person  is  sufficient  to 
show  the  genuineness  of  a  telephone  conversa- 
tion on  the  previous  day  in  which  a  speaker 
claiming  to  be  that  person  promised  to  send 
the  check.  Tabor  Coal,  etc.  Co.  v.  Cohen, 
189  111.  App.  190. 

In  a  number  of  cases  it  has  been  held  that 
if  a  person  calls  on  the  telephone  a  business 
establishment  the  fact  that  the  telephone  is 
answered  by  a  person  who  claims  to  represent 
that  establishment  and  carries  on  a  conversa- 
tion as  to  a  matter  of  business  is  prima  facie 
evidence  of  the  identity  and  authority  of  the 


person  so  answering.  Tonkin-Clark  Realty 
Co.  v.  Hedges,  24  Idaho  304,  133  Pae.  669; 
Widks  V.  Wheeler,  157  III.  App.  578;  Stewart 
V.  Soenksen,  173  111.  App.  1;  Gallagher  v. 
Singer  Sewing  Mach.  Co.  177  III.  App.  198; 
Trapp  V.  Rockford  Electric  Co.  186  111.  App. 
379;  Gardner  v.  Hermann,  116  Minn.  161,  133 
N.  W.  658;  Heckman  v.  Davis  (Okla.)  155 
Pac.  1170.  And  see  Northern  Assur.  Co.  v. 
Morrison  (Tex.)  162  S.  W.  411.  See  also 
Fidelity  Oil,  etc.  Co.  v.  Janse  Drilling  Co.  34 
West.  L.  Rep.  (Alberta)  370  (automatic  tele- 
phone) .  There  are  however  recent  cases  main- 
taining the  contrary  view.  Barber  v.  City 
Drug  Store  (la.)  155  N.  W.  992;  Funk  v. 
Bruenn,  142  N.  Y.  S.  291 ;  Polstein  v.  Morse, 
147  N.  Y.  S.  62.  The  cases  upholding  the 
rule  first  stated  almost  invariably  quote  and 
follow  Wolfe  V.  Missouri  Pac.  R.  Co.  97  Mo. 
473,  11  S.  W.  49,  10  Am.  St.  Rep.  331,  3 
L.RA.  639,  wherein  the  court  said:  ''The 
courts  of  justice  do  not  ignore  the  great  im- 
provement in  the  means  of  intercommunica 
tion  which  the  telephone  has  made.  Its  na- 
ture, operation  and  ordinary  uses  are  facts 
of  general  scientific  knowledge,  of  which  the 
courts  will  take  judicial  notice  as  part  of 
public  contemporary  history.  When  a  person 
places  himself  in  connection  with  the  tele- 
phone system  through  an  instrument  in  his 
office,  he  thereby  invites  communication,  ii 
relation  to  his  business,  through  that  channel. 
Conversations  so  held  are  as  admissible  in 
evidence  as  personal  interviews  by  a  customer 
with  an  unknown  clerk  in  charge  of  an  ordi- 
nary shop  would  be  in  relation  to  the  business 
th^re  carried  on.  The  fact  that  the  voice 
at  the  telephone  was  not  identified  does  not 
render  the  conversation  inadmissible.  The 
ruling  here  announced  is  intended  to  deter- 
mine merely  the  admissibility  of  such  oonver- 
stations  in  such  circumstances,  but  not  the  ef- 
fect of  such  evidence  after  its  admission.  It 
may  be  entitled,  in  each  instance,  to  much  or 
liitle  weight  in  the  estimation  of  the  trier* 
of  fact,  according  to  their  views  of  its  credi- 
bility, and  to  other  testimony  in  support 
or  in  contradiction  of  it."  The  contrary  view- 
was  stated  in  Barber  v.  City  Drug  Co.  (la.i 
165  N.  W.  992  as  follows:  "Mr.  Odle,  over 
the  telephone,  'called  for  this  man,  the  de- 
fendant Gtto  Kucharo  at  the  drug  store  ;Hhat 
Odle  says  that  Kucharo  answered  and  talked 
with  him,  and  said  he  was  the  operator  of 
the  place.  Assume  this  is  evidence,  does  it 
remain  so  in  view  of  the  admission  of  Mr. 
Odle  that  he  does  not  know  appellant  person- 
ally, nor  know  his  voice,  and  that  he  cannot 
swear  the  man  who  answered  was  appellant. 
It  is  true  we  held  in  Conkling  v.  Standard 
Oil  Co.  138  la.  602,  116  N.  W.  822,  that  the 
mere  fact  the  witness  could  not  positively 
identify  the  one  who  talked  with  him  should 
not  exclude  the  talk  from  the  jury  as  matter 
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of  law  where,  as  is  expressly  puiiited  out, 
there  was  corroboration  as  to  who  was  talked 
with.  But  here  is  no  case  of  lack  in  positive- 
ness  in  identification,  but  one  of  no  identifi- 
cation and  of  no  corroboration.  The  naked 
statement  that  the  talker  is  a  named  person, 
where  the  witness  knows  neither  the  man  nor 
his  voice,  is  a  naked  conclusion  without  the 
exhibition  of  one  fact  for  its  basis,  with  all 
basis  negatived;  and  here  is  not  even  the 
question,  is  there  enough  so  that  a  jury  may 
pass  on  whether  there  is  sufficient  identifica- 
tion? but  whether  we  shall  give  the  alleged 
talk  weight  as  evidence  in  a  de  novo  hearing. 
We  have  never  gone  so  far  as  that,  and 
should  not."  In  Orlando  v.  Great  Eastern 
Casualty  Co.  91  Misc.  639,  165  N.  Y.  S.  20, 
the  majority  rule  was  applied  to  a  municipal 
department  by  a  court  which  denied  it  appli- 
cation to  business  houses.  In  that  case  the 
court  said :  "While,  in  this  state,  a  witness 
may  not,  usually,  at  least,  testify  to  a  con* 
versation  with  a  particular  person  over  the 
telephone,  unless  the  voice  of  such  person  was 
recognized  by  the  witness,  yet  when  a  person 
in  the  ordinary  way  calls  up  a  city  depart- 
ment, like  the  police  department,  to  give 
notice  of  some  fact,  I  think  the  giving  of 
such  notice  may  be  proved  by  the  testimony 
of  the  person  giving  it.' 


f» 


POSTAt.  TELEGRAPH  COMPAHT 


v. 


FORSTER  ET  AL. 


Oregon  Supreme  Court — ^November  10,  1914. 


78  Oregon  122;  144  Par,  491, 


Telegrai^lifl  and  Telephomes  -*-  Right  to 
ISaimtaim  Poles  —  AequireBtent  hj 
Proooription. 

Where  a  tel^^raph  compuny,  without  grant 
or  license,  sets  its  poles  on  the  border  of  land 
owned  bv  defendants  with  the  cross-arms  ex- 
tending  three  feet  over  such  land,  the  pre- 
floriptlve  use  of  the  easement  for  a  time  ex- 
eeeding  the  statutory  period  of  limitation 
does  not  give  it  a  right  to  attach  cross-arms 
extending  eight  feet  over  such  land  for  the 
purpose  of  stringing  additional  wires. 

[See  note  at  end  of  this  case.] 

Wl)ere  a  telegraph  company,  which  has  ac- 
quired a  prescriptive  right  to  maintain  its 
poles  with  the  cross-arms  extending  three 
f«et  over  defendants'  land,  is  about  to  attach 
cross-arms  extending  eight  feet  over  such 
land,  defendants  are  entitled  to  injunctive 
relief  and  are  not   limited  to  u  recovery  of 


damages;  the  suit  in  which  such  injunctive 
relief  was  granted  having  been  brought  before 
the  new  cross-arms  were  put  up  and  before 
any  extra  wires  had  been  strung,  authorizing 
a  use  of  the  means  of  communication  in  the 
interest  of  the  public. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  telegraph  company  has  acquired  a 
prescriptive  right  to  maintain  its  poles  on 
the  border  between  defendants*  land  and  a 
railroad  right  of  way  with  the  cross-armn 
extending  three  feet  over  defendants'  land,  it 
cannot  be  enjoined  from  using  its  wires  for 
telephone  purposes,  though  Act  Cong.  Julv 
24,  1866,  c.  230,  14  Stat.  221  (7  Fed.  St.  Ann. 
p.  205)  authorizing  any  telegraph  company 
to  construct  and  operate  telegraph  lines 
over  and  along  post  roads  does  not  give  the 
right  to  maintain  telephone  lines,  as  the 
use  of  the  wires  for  telephone  purposes  cast 
no  additional  burden  upon  defendants'  prem- 
ises. 

[See  note  at  end  of  this  case,] 

Appeal  from  Circuit  Court,  Linn  county: 
Galloway,  Judge. 

Action  for  injunction.  Postal  Telegraph 
Company,  plaintiff,  and  Georgiana  Forster 
et  al.,  defendants.  Judgment  for  defendants. 
Plaintiff  appeals.     Modii'^ed. 

[122]  This  is  a  suit  by  the  Postal  Tele- 
graph Company,  a  Corporation,  against 
Georgiana  Forster,  M.  L.  Forster  and  Bessie 
S.  McDonald,  to  enjoin  interference  [123] 
with  an  easement.  In  1886  the  plaintiff's 
predecessor  built  through  Linn  County,  Ore- 
gon, a  telegraph  line  setting,  without  grant 
or  license,  in  land  now  owned  by  the  defend- 
ants, three  poles  and  putting  up  a  little 
east  thereof  and  on  the  border  between  such 
land  and  the  right  of  way  of  the  Oregon  A 
California  Railroad  Company  16  other  poles. 
A  cross-arm  six  feet  in  length  was  bolted  in 
the  middle  of  each  pole  about  a  foot  from  the 
tep  and  19  feet  from  the  ground,  whereby 
four  wires  could  be  supported.  When  the 
line  was  constructed  there  was  spiked  to 
each  pole,  about  a  foot  below  the  cross-arm, 
a  wooden  bracket  to  sustain  a  line  of  wire, 
and  thereafter  another  like  bracket  was 
placed  opposite  the  first.  When  the  poles 
were  put  up  two  wires  were  strung,  and 
three  other  wires  have  subsequently  been 
added.  Tlie  joint  use  of  the  poles  to  maintain 
ten  additional  wires  was  let  to  the  Home 
Telephone  Company,  to  accommodate  which 
the  plaintiff's  agents,  on  February  1,  1913, 
undertook  to  place  on  the  poles,  about  16 
feet  from  the  ground,  other  cross-arms,  so 
that  two  feet  thereof  would  extend  over  the 
right  of  way  and  eight  feet  over  the  defend- 
ante'  land.  The  longer  end  of  the  arm  was  to 
be  upheld  by  an  iron  brace  S  feet  long,  the 
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lower  end  of  which  was  to  be  fastened  to  the 
pole  at  a  point  11  feet  from  the  ground.  As 
the  placing  of  wires  on  the  new  projection 
would  have  interfered  with  the  limbs  of  fruit 
trees  growing  on  their  premises,  the  defend- 
ants forcibly  prevented  the  putting  up  of  long 
cross-arms,  whereupon  this  suit  was  begun. 
The  cause  being  at  issue  was  tried,  resulting 
in  a  decree  perpetually  enjoining  the  use  of 
the  proposed  cross-arms  and  from  maintain- 
ing any  wires  for  telephone  purposes,  and  the 
plaintiff  appeals. 

Holman  d  Uampson  and  (rale  H.  Hill  for 
appellant. 

Weatherford  d  Weatherford  for  respond- 
ents. 

[124]  MooBE,  J.  (after  stating  the  fcusts). 
— 1.  No  authority  having  been  given  to  set 
poles  or  maintain  a  telegraph  line  on  the 
land  referred  to,  does  such  prescriptive  use 
of  the  easement  for  a  time  exceeding  the 
statute  of  limitations  carry  with  it  the  right 
to  attach  extended  cross-arms  to  the  poles  and 
to  string  thereon  such  additional  wires  as 
may  be  necessary  to  meet  the  demand  of  in- 
creased business,  and  can  any  of  the  wires 
that  have  been  or  may  be  put  up  be  used 
for  telephone  purposes?  As  tending  to  up- 
hold the  right  undertaken  to  be  exercised, 
reliance  is  placed  upon  the  decision  rendered 
in  Western  Union  Tel.  Co.  v.  Polhemus,  178 
Fed.  904,  29  L.R.A.(N.S.)  466,  102  C.  C.  A. 
105.  In  that  case  the  plaintiff's  predecessor, 
pursuant  to  an  act  of  the  legislature  of  New 
Jersey  authorizing  the  construction  of  a 
telegraph  line  on  public  roads  but  not  to 
interfere  with  travel  thereon,  set  in  1846,  in 
a  highway,  telegraph  poles  about  150  feet 
apart  and  added  extra  cross-arms,  stringing 
thereon  wires  to  meet  the  necessarv  demand 
therefor.  In  1903  a  severe  storm  threw 
down  the  wires  for  quite  a  distance,  and  in 
order  to  prevent  a  recurrence  of  the  pros- 
tration the  plain tiflf  began  setting  an  extra 
pole  midway  between  every  two  poles  in  front 
of  the  defendants'  premises,  but  not  so  as 
interfere  with  the  use  of  the  public  road. 
The  defendants  denied  the  [125]  right  to  set 
extra  poles  without  compensation  for  the  sup- 
plemental burden  to  the  easement,  and,  no 
payment  therefor,  having  been  made,  they 
cut  doWn  the  additional  poles  that  had  been 
put  up.  In  order  to  enjoin  such  interference, 
a  suit  was  commenced  in  the  Circuit  Court 
of  the  United  SUites  for  the  district  of  New 
Jersey  resulting  in  a  decree  denying  tlie 
relief  sought:  Western  Union  Tel.  Co.  v. 
Polhemus,  167  Fed.  231.  Thereupon  the 
cause  was  reviewed  in  the  Circuit  Court  of 
Appeals,  Third  District,  whieh  reversed  the 
decree,  holding  that  the  plaintifTs  predecessor 
having  acquired  a  right  of  way  for  its  tele- 


graph line,  whether  by  condemnation  or  br 
grant  without  limitation,  th6  easement  Uius 
secured  could  be  used  in  the  future  in  any 
manner  that  might  be  incidentally  necessary 
or  convenient  for  the  principal  purpose  for 
which  it  was  acquired.  In  deciding  the  cas^, 
the  court  observes: 

''It  seems  that  strengthening  the  line  br 
additional  poles  was  an  incident  to  Uie  en- 
joyment of  the  easement  originally  acquired. 
It  was  conducive  to  the  advancement  of  the 
purpose  for  which  the  land  was  originally 
taken;  for  a  company  ves^^ed  with  the  right 
of  eminent  domain  it  is  not  to  be  restricted 
to  such  limited  exercise  of  that  power  that 
the  public  use,  the  full  enjoyment  of  which 
alone  justifies  the  grant  of  the  high  power 
of  eminent  domain,  will  be  crippled  in  en- 
joyments On  the  contrary,  the  acope  of  the 
power  is  commensurate  with  the  full  use  of 
the  end  in  view.  And  as  in  condemnation, 
so  also,  when  an  easement  for  a  public  use 
exists  by  grant,  or  presumption  of  grant,  such 
grant,  unless  in  some  way  restricted,  is  pre- 
sumed to  embrace  every  incident  conducive  to 
the  entire  enjoyment  of  the  grant." 

Though  the  decision  referred  to  sustained 
the  placing  of  twice  as  many  telegraph  poles 
as  had  previously  been  set  in  the  highway, 
the  fee  of  which  was  undoubtedly   [126]  in 
the  proprietors  of  the  abutting  lands,  such 
an  additional  burden  upon  the  existing  public 
easement  as  evidently   necessary   adequately 
to   support  the  wires  then   in   use.     In  the 
case  at  bar,  however,  the  plaintiff  undertook 
to  extend  the  longer  end  of  the  eroaa-arm 
over   the   defendants'   land   five   feet  beyond 
the  original  projection,  not  to  sustain  wire< 
then  in  use  -or  to*  prevent  their  prostration 
by  severe  storms,  but  to  suspend  wires  to  be 
used  by  its  lessee,  thereby  interfering  with 
the  limbs  of  fruit  trees  growing  on  the  de- 
fendants'   preinisQs.  .  The    authority   of    the 
plaintiff's  predecessor  to  build  and  maintain 
a  part  of  its  telegraph  line  over  the  land  now 
<iwned  by  the  de£en<kints,  not  having  been  se- 
cured under  color  of  title   so  that  the  use 
would    be   coextensive    with   the   gnuat,    but 
the  right  having  been  initiated  by  prescrip- 
tion is  limited  in  its  operation  by  the  notice 
of  the  adverse  use  which  was  given  by  plac- 
ing the  three-foot  projection  of  the  cross-arm 
over  such  land  and  cannot  now  be  extended 
so  as  further  to  encroach  upon  such  premises 
without  condemnation:     Salem  Mills  Co.  v. 
lx>rd,  42  Ore.  82,  69  Pac.  1033,  70  Pac  832. 

2.  It  is  maintained  bj^  plaintiffs  counsel 
that  the  defendants*  remedy  was  an  actioa 
to  recover  the  damages  for  the  injury  which 
their  premises  would  have  sustained  by  plac- 
ing the  new  cross-arms  and  stretching  wires 
thereon,  and,  such  being  the  c«*e,  an  error 
was  committed  in  granting  the  Injunctitm 
herein.     Thus  in  Wirth  v.  Postal  Tel.  Cable 
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Co.  4  Ohio  Cir.  Dec.  601,  7  Ohio  Cir.  Ot.  2»0, 
the  plaintiff  undertook  to  enjoin  the  stringing 
in    the   street  in   front   of   his   premises   of 
additional  wires  upon  a  pole  which  had  been 
continuouslj  used  by  the  defendant  for  nine 
years  before  the  plaintiff  purchased  his  prop- 
erty, and  it  was  held  that  his  remedy  was 
at  law.     The  decision  in  that  case  proceeds 
upon  the   [127]   theory  that  as  a  telegraph 
line  was  a  means  of  transporting  messages 
in  which  the  public  had  an  interest,  and  such 
instrumentality  had  been  constructed  and  was 
in    operation,   equity   would   not   enjoin   the 
use  thereof,  and  hence  an  action  at  law  to 
recover  the  damages  sustained  was  the  prop- 
er remedy.    Somewhat  analogous  to  the  rule 
tlms  recognized  is  the  principle  that,  when 
a  railway  line  has  been  built  and  is  operated 
over  land  to  which  no  right  of  way  has  been 
secured,  an  action  by  the  owner  of  the  real 
property   to  recover  the   damages   sustained 
does  not  entitle  him  to  obtain  from  the  rail- 
way company  the  value  ol  the  improYements 
which  it  has  placed  or  made  upon  his  prem- 
iFcs:     Oregon  R.  etc.  Co.  v.  Mosier,  14  Ore. 
r}19,  13  Pac.  300,  68  Am.  Rep.  321;  Larsen  ▼. 
Oregon  R.  etc.  Co.  10  Ore.  240,  23  Pac.  074. 
The    rule   invoked   herein    is   without   merit 
for  the  new  cross-arms  had  not  been  put  up 
when  this  suit  was  commenced,  and  for  that 
reason  no  extra  wires  had  been   strung  be- 
yond the  three  feet  of  the  original  cross-arms 
so   as  to  authorize  a  use  of  the   means  of 
communication  in  the  interest  of  the  public. 
The  right  to  construct  the  main  line  of  a  rail- 
way upon  a  narrow  strip  of  land  granted  for 
that  purpose  does  not  authorize  the  railway 
company  to  build  a  sidetrack  on  land  of  an 
abutting  owner  without  compensation  there- 
for.   Neither  does  the  use  by  the  plaintiff  of 
an   easement  three  feet  wide  across  the  de- 
fendants'  premises   authorize   a  furtlier   ap- 
propriation   of    five   additional    feet   without 
paying   the    damage    which    may    be   caused 
thereby. 

3.  It  will  be  remembered  that  the  plain- 
tiff was  perpetually  enjoined  from  using  for 
telephone  purposes  any  wires  then  or  there- 
after to  be  put  up  over  the  defendants'  land. 
This  part  of  the  decree  was  evidently  predi- 
cated upon  the  rule  announced  in  the  case 
[128]  of  Richmond  v.  Southern  Bell  Tele- 
phone, etc.  Co.  174  U.  S.  761,  43  U.  S.  (L. 
ed.)  1162,  19  S.  Ct.  778,  where  the  defend- 
ant, relying  upon  the  Act  of  Congress  of 
.July  24,  1866,  Chapter  230,  14  Stat.  221, 
which  authorized  any  telegraph  company  to 
construct  and  operate  telegraph  lines  over 
and  along  post  roads,  claimed  the  right  to 
maintain  telephone  lines  over  and  along  the 
streets  of  the  City  of  Richmond  in  the  ab- 
sence of  any  ocmsoit  on  the  part  of  the  mu- 
nicipality and  without  applying  to  it  for  any 
permission  to  transmit  messages  in  such  man- 


ner. In  tlwt  case  it  was  held  that  when  such 
act  became  operative  telephones  were  un- 
known, and,  this  being  so,  companies  there- 
after organized  to  transmit  articulate  speech 
by  such  means  did  not  come  within  the  pur- 
view of  the  law.  That  decision  proceeds  upon 
the  theory  prevailing  in  such  cases  that  the 
provisions  of  the  act  of  Congress  granting 
the  right  to  construct  and  maintain  telegraph 
lines  was  to  be  construed  strictly.  In  the 
case  at  bar,  though  the  complaint  stated  that 
the  plaintiff  assented  to  the  terms  of  the 
act  referred  to,  no  right  to  trespass  upon  the 
defendants'  premises  could  be  legally  asserted 
under  that  enactment,  and,  as  no  advantages 
could  thus  have  been  secured  by  the  plaintiff, 
no  detriment  therefrom  should  result  to  it. 
The  use  of  telegraph  wires  for  telephone  pur- 
poses is  not  such  a  different  employment  of 
electricity  as  would  necessarily  cast  upon 
the  defendants'  premises  an  additional  burden 
from  that  already  imposed.  The  degree  of 
danger  reasonably  to  be  apprehended  from 
the  use  of  wires  to  communicate  audible  lan- 
guage can  be  no  greater  than  the  use  of  such 
wires  to  represent  by  signals  written  expres- 
sions. By  the  use  of  wires  for  telephone  pur- 
poses no  supplemental  impediment  would  be 
placed  upon  the  defendants'  real  property, 
and  such  employment  [129]  of  the  wires  for 
that  object  may  be  legally  made  by  the  plain- 
tiff, provided,  however,  that  in  doing  so  the 
cross-arms  which  support  the  wires  do  not 
extend  more  than  three  feet  over  their  land. 

Whether  or  not  longer  poles  can  be  used 
than  those  now  set  upon  the  defendants' 
premises  so  that  the  proper  number  of  wires 
can  be  suspended  upon  cross-arms  of  the 
length  indicated  is  not  necessary  now  to  de- 
termine, for  the  question  is  not  involved. 

The  decree  will  be  modified  so  as  not  to 
prohibit  the  use  of  any  of  the  wires  for 
telephone  purposes.  This  change,  however,  is 
not  deemed  of  suflicieflt  importance  to  author- 
ize an  award  to  plaintiff  of  the  costs  and 
disbursements  which  it  incurred  in  this  court. 

Modified. 

McBride,  C.  J.,  and  Burnett  and  Ramsey, 
J  J.,  concur. 


KOTE. 

Acquirement  hj  Pyeseritlon  of  Rlsltt 
to  Maintain  Telejc'ifcpl^y  TelepHomo  or 
Eleetrio  JA^lkt  Pole. 

View  that  Right  May  Be  Acquired  by 
Prescription. 

It  has  been  held  in  some  instances  that  the 
right  to  maintain  tel^raph,  telephone  or 
electric  light  poles  may  be  acquired  by  pre- 
scription. Essex  V.  New  England  Tel.  Co. 
239  U.  8.  313,  36  S.  Ct.  102;  Western  Union 
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Tel.  Co.  V.  Georgia  R.  etc.  Co.  227  Fed.  276. 
See  also  Postal  Telegraph-Cable  Co.  ▼.  Ingra- 
ham,   228   Fed.   392.     And   Bee  the  reported 
case.     Thus   in   Western   Union   Tel.   Co.   v. 
Georgia  R.  etc.  Co.  supra,  a  telegraph  com- 
pany instituted  suit  in  equity  to  enjoin  the 
defendants  from  removing  its  wires  and  poles 
erected  and  maintained  along  the  lines  of  the 
defendant's  railroads.     The  petition  alleged, 
inter  alia,  the  construction,  maintenance,  and 
operation  of  telegraph  lines  on  the  right  of 
way  from  a  period  antedating  the  war   be*- 
tween    the    states,    continuously    up    to    the 
time  of  the  action,  at  great  cost  and  expense 
^o    complainant    and    its    predecessors;    that 
these  telegraph  lines  were  intended  to  become 
and    did    become    permanent   and   important 
parts,   unlimited   in   duration  and  existence, 
of  the  systems  of  telegraph  belonging  to  the 
various  telegraph  companies  constructing  and 
operating  the   sam^;    that  neither   the   rail- 
road companies  nor  any  other  person  at  any 
time   objected   to   the   construction,   mainte- 
nance, and  operation  of  these  telegraph  lines, 
but  that  same  was  well  known  to  the  defend- 
ants, and  to  the  public  generally,  and  that 
they  assented  to  the  same;  that  different  tele- 
graph   companies    in    succession    owned    and 
operated    these    telegraph    lines,    until    they 
were  duly  conveyed,  together  with  all  their 
appurtenances    and   easements,   to   the   com- 
plainant.  The  court  said:     ''Tliis  case  is  now 
before  me  on  motion  filed  by  the  defendanta  to 
dismiss  the  bill  of  complainant.     .     •     .  Tha 
first  question  to  be  determined  is   whether, 
under  the  allegations  of  the  bill,  the  telegraph 
company  obtained  a  perpetual  and  irrevocable 
easement  in  and  upon  the  right  of  way  of 
the  railroad   company   for   the   construction, 
maintenance,  and  operation  of  its  telegraph 
lines.     The   telegraph   company  alleges  that 
it    and    its    predecessors    derived    title    to 
such  an  easement  in  several  different  ways, 
.     .     .     to  wit:     (a)    By  an  executed  parol 
license;      (b)     by    express    grant;     (e)     by 
prescription;  and  (d)  by  express  or  implied 
dedication  to  public  use.     If  the  allegations 
of  the  bill  are  sufficient  to  show  by  reasonable 
intendment   and   construction   that  the  tele- 
graph company  acquired  title  to  the  easement 
in  question  in  either  of  the  four  ways  above 
mentioned,    its    title    would    be   sufficient    to 
withstand  the  attack  made  on  it."    After  dis- 
cussing the  right  of  the  telegraph  company 
to  acquire  an  easement  by  virtue  of  a  parol 
license,  the  court  continued:     "The  telegraph 
company  also  claims  title  to   said  easement 
by  prescription.     Section   4170  of  the   Code 
of  Georgia  of  1910  is  in  the  following  lan- 
guage:    'An  inocM'poreal  right  which  may  be 
lawfully  granted,  as  a  right  of  way  or  the 
right  to  throw  water  upon  the  land  of  an- 
other,   may    be    acquired    by    prescription.' 
The   bill   alleges  that  complainant 


and  its  predecessors  in  title  have  been  la 
possession  of  the  easement  in  question  for 
from  20  to  50  years,  and  that  such  posaes- 
sion  has  been  public,  continuous,  open,  noto- 
rious, exclusive,  uninterrupted,  and  peace- 
able, and  accompanied  by  a  claim  of  righl 
These  allegations  satisfy  the  statutes  and  the 
decisions  of  the  highest  court  of  this  state, 
[Georgia]  on  the  subject.  .  .  .  The  prin- 
cipal argument  of  counsel  for  defendants  ea 
this  point  is  that  the  possession  of  the  com- 
plainant and  its  predeceBsors  was  permissive, 
and  not  adverse,  and  they  rely  upon  the 
concluding  sentence  of  section  4164  of  the 
Georgia  Code,  which  is  in  the  following  lan- 
guage: 'Permissive  possession  cannot  be  the 
foundation  of  a  prescription,  until  an  ad- 
verse claim  and  actual  notice  to  the  other 
party.*  This  expression  of  the  law,  however, 
does  not  mean  that  the  possession  must  not 
originate  in  permission.  If,  for  instance,  a 
grantor  executes  a  deed  to  his  grantee,  and 
in  pursuance  thereof  permits  him  to  take 
possession  of  the  property  granted,  or  if  a 
licensor  gives  a  parol  license  to  a  licensee 
for  a  right  of  way  over  his  premises  (upon 
the  faith  of  which  the  licensee  makes  an 
outlay  of  money  in  improvements  necessarily 
permanent  in  their  nature),  then  in  both  of 
these  instances  the  possession  orginates  in 
perz^ission,  but  it  thereupon  becomes  ad- 
verse, and  does  not  continue  to  be  permissive. 
.  .  .  Counsel  for  defendants  insist  in  their 
motion  that  the  allegations  of  the  bill  as 
to  a  prescriptive  title  are  fatally  defective, 
for  the  reason  that  complainant  nowhere 
alleges  that  its  possession  was  'adverse.' 
.     .  We  think  that,  while  complainant 

has  not  used  the  word  'adverse'  in  the  alle- 
gations of  its  bill,  still  it  has  used  expres- 
sions which  are  tantamount  thereto,  and  that 
therefore  the  allegations  of  the  bill  are  suf- 
ficient to  show  title  by  prescription."  In 
Postal  Telegraph-Cable  Oo.  v.  Ingraham,  S28 
Fed.  392,  it  was  held,  inter  alia,  that  where 
a  telegraph  company  has  erected  and  main- 
tained its  poles  and  wires  in  the  streets  of 
a  municipality  for  a  period  of  twenty-five 
years,  the  municipal  authorities  will  not  be 
permitted  to  claim  that  the  original  permit 
under  which  the  poles  were  erected  was  in- 
valid because  of  an  irregularity.  Any  irregu- 
larity must  be  held  to  have  been  made  good 
by  so  long  a  period  of  acquiescence.  In  Es.^»\ 
v.  New  England  Tel.  Co.  239  U.  S.  313,  36 
S.  Ct.  102,  the  appellant,  the  Town  of  Essex. 
was  enjoined  by  a  decree  of  the  lower  conn 
from  interfering  with  the  operation  of  line< 
owned  by  the  appellee  telegraph  company, 
and  situated  in  the  highways  of  tbe  munici- 
pality. The  controversy  arose  under  the  Act 
of  Congress  of  July  24,  1866  (c.  230,  §  14, 
Stat.  L.  221,  Rev.  Stat.  ^§  ,5263  et  seq.  7 
Fed.    St.   Ann.   p.   205)    which   declares  that 
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companieB  accepting  ita  provisions  ''shall 
have  the  right  to  conatruct,  maintain,  and 
operate  lines  of  telegraph  .  .  .  over  and 
along  any  of  the  military  or  post  roads  of 
the  United  States/'  provided  they  do  not  in- 
terfere with  ordinary  travel.  A  Massachu- 
setts statute  providing,  inter  alia,  that  "no 
enjoyment  by  a  person  or  corporation  for  any 
length  of  time  of  the  privilege  of  having  or 
maintaining  telegraph  posts,  wires,  or  appa- 
ratus in,  upon,  over  or  attached  to  any 
building  or  land  of  other  persons,  shall  give 
a  legal  right  to  the  continued  enjoyment  of 
8uch  easement  or  raise  any  presumption  of 
a  grant  thereof,"  was  also  involved.  It  ap- 
peared that  in  1884  the  appellee  made  a 
written  application  to  the  Essex  selectmen 
for  a  right  of  way,  but  their  records  dis- 
closed nothing  concerning  the  matter.  Di- 
rectly thereafter,  without  opposition,  the  ex- 
isting lines  were  constructed  along  4  miles 
of  the  town's  highways.  During  many  suc- 
ceeding years  no  objection  was  made  to  their 
operation,  and,  until  a  short  time  before  the 
suit  was  begun,  their  presence  was  acquiesced 
in.  There  was  evidence  indicating  that  half 
tiie  poles  were  relocated  under  direction  of  a 
selectman,  about  1895,  when  an  electric  rail- 
way was  laid  down.  In  ^002,  repairs  being 
needed,  the  selectmen  were  petitioned  to  lo- 
cate the  poles  and  license  their  future  main- 
tenance. This  request  was  not  granted.  In 
1905,  repairs  having  become  imperative,  an- 
other petition  for  a  location  was  presented. 
This  was  refused;  officers  of  the  town  then 
denied  the  appellee's  right  to  use  the  high- 
ways, and  threatened  to  prevent  repairs,  by 
force  if  necessary,  and  to  take  action  against 
future  operation  of  the  lines  within  its  lim- 
its. The  court  said:  "With  full  knowledge 
of  all  circumstances,  the  town  authorities 
permitted  the  location  and  construction  of 
lines  along  the  highways,  and  for  more  than 
twenty  years  acquiesced  in  their  maintenance 
and  operation.  The  company  has  expended 
large  sums  of  money  and  perfected  a  great 
ins^umentality  of  interstate  and  foreign 
commerce,  in  the  continued  operation  of 
which  both  tiie  general  public  and  the  gov- 
ernment have  an  important  interest.  Under 
similar  circumstances  it  has  been  deter- 
mined, upon  broad  principles  of  equity,  that 
an  owner  of  land^  occupied  by  a  railroad 
without  his  previous  consent,  will  be  re- 
garded as  having  acquiesced  therein  and  be 
estopped  from  maintaining  eitlier  trespass  or 
ejectment.  .  .  .  There  is  no  suggestion 
that  ordinary  travel  is  being  interfered  with ; 
and,  having  long  acquiesced  in  appellee's 
peaceful  possession,  the  town  may  not  now 
rely  upon  the  claim  that  this  was  obtained 
without  compliance  with  prescribed  regula- 
tions, and  treat  the  comjiany  as  a  naked 
trespasser.    Its  rights  under  the  Federal  law 


would  be  violated  by  the  threatened  arbitrary 
interference." 

The  holding  of  the  reported  case  to  the 
effect  that  no  authority  having  been  given  to 
set  poles  or  maintain  a  telegraph  line  on  the 
land  of  a  third  person,  the  prescriptive  use 
of  such  an  easement  for  a  time  exceeding  the 
statute  of  limitations  does  not  carry  with  it 
the  right  to  attach  longer  or  extended  cross- 
arms  to  the  poles  and  to  string  thereon  ad- 
ditional wires  over  the  land  of  the  third 
party,  is  apparently  one  of  first  impression. 
The  holding  is  based  on  an  earlier  decision  of 
the  Oregon  court,  Salem  Mills  Co.  v.  Lord^ 
42  Ore.  82,  69  Pac.  1033,  70  Pac.  832,  where- 
in it  was  said:  "It  is  axiomatic  that  the 
right  acquired  by  prescription  is  exactly 
commensurate  with  the  right  ^oyed;  that 
is,  the  extent  of.  the  enjoyment  measures  the 
extent  of  the  right.  Furthermore,  the  right 
gained  is  always  confined  to  the  right  as 
exercised  during  the: full  period  required  by 
the  statute  of  limitations."  In  Wirth  v.  Pos- 
tal Teleg.  Cable  Co.  4  Ohio  Cir.  Dec.  601,  7 
Ohio  Cir.  Ct.  200,  commented  on  by  the  court 
in  the  reported  case,  the  plaintiff  sought  to 
enjoin  the  defendant  company  from  stringing 
additional  wires  on  poles .  erected  in  front  of 
his  property  and  which  had  been  maintained 
by  the  defendant  CMnpany  for  a  period  of  nine 
years  prior  to  the  purchase  of  the  land  by 
the  plaintiff.  The  court  said:  "Now,  there 
is  no  proof  so  far  as  I  can  find  in  the  tes- 
timony one  way  or  the  other,  as  to  how,  and 
under  what  right,  this  telegraph  line  was 
erected  in  front  of  the  premises.  There  is 
the  allegation  on  the  part  of  the  plaintiff 
that  it  was  done  without  authority  or  with- 
out appropriation,  which  is  denied  by  the 
defendant,  who  says  it  was  with  the  full 
acquiescence  of  the  then  owner  of  the  land. 
There  is  this  fact  that  to  me  has  significance. 
The  plaintiff  is  not  seeking  to  attack  the 
right  to  maintain  that  line  in  front  of  these 
premises;  he  concedes  by  the  relief  he  asks, 
and  by  his  allegations^  that  they  might  go 
on  using  the  pole  that  is  up  there,  and  the 
wires  that  are  now  strung,  but  he  seeks  the 
interposition  of  a  court  of  equity  to  prevent 
the  renewal  of  that  pole  or  tlie  stringing  of 
other  wires.  That  is  just  about  what  there 
is  of  it.  Here  was  a  right  of  way  that  it 
does  not  appear  wii ether  it  was  rightfully 
or  wrongfully  obtained,  whether  this  occu- 
pancy is  rightful  or  wrong,  but  that  it  has 
been  in  operation  for  nine  years  as  a  part 
of  a  general  system  extending  from  New 
York  to  Chicago,  and  they  seek  now,  instead 
of  attacking  tlie  right  to  maintain  any  wirei^ 
there  or  any  poles,  or  seeking  to  make  them 
appropriate  the  right  of  way,  or  to  recover 
any  relief  because  the  whole  thing  is  wrong, 
they  simply  stand  upon  the  ground  that, 
although  the  pole  and  the  wires  now  strung 
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as  a  part  of  this  system  or  right  of  way  may 
be  maintained,  you  cannot  string  and  mu^ 
not  string  other  wires;  and  they  desire  a 
court  of  equity  to  take  cognizance  of  this, 
and  grant  an  injunction  upon  that  ground. 
Now,  we  do  not  think  it  is  a  case  for  a  court 
of  equity  to  interfere.  If  this  party  has  any 
complaint  as  to  the  right  of  way  of  this 
company  in  toto,  and  seeks  to  make  them 
appropriate  any  rights  they  are  using  of  his, 
or  seeks  to  call  them  to  an  account  for  dam- 
ages done  to  his  property,  then  we  think  he 
should  be  left  to  that  remedy,  and  we  do  not 
undertake  to  say  he  has  no  such  remedy; 
but  what  we  do  undertake  to  say  is,  that  this 
trifling  difference  between  eight  wires  and 
tliirteen  is  not  a  case  that  a  court  of  equity 
is  called  upon  to  prevent,  and  that  is  all  I 
need  to  say  about  it.  The  decree  will  be  dis- 
missing the  petition."  Likewise  in  Western 
Union  Tel.  Co.  v.  Polhemus,  178  Fed.  904, 
102  C.  C.  A.  106,  29  L.R.A.(N.S.)  405,  which 
is  set  forth  at  some  length  in  the  reported 
case,  it  appeared  that  the  respondents  denied 
the  right  of  a  telegraph  company  to  place 
additional  poles  on  the  highway  in  front  of 
their  property  without  compensation.  The 
court  said:  "Now,  the  telegraph  line  being 
authorized,  a  recognized  factor  of  commerce 
.  .  .  and  being  a  public  use  .  .  .  and 
having  been  in  use  all  these  years,  it  is  to 
be  presumed  that  the  right  so  to  do,  with 
reference  to  abutting  land  owners,  was  ac- 
quired from  the  predecessors  of  these  respond- 
ents who  then  owned  the  abutting  lands  here 
concerned,  in  which  event  due  compensation 
for  present  and  future  use  thereof  was  either 
paid  to  or  waived  by  them.  .  .  .  When  an 
easement  for  a  public  use  exists  by  grant,  or 
presumption  of  grant,  such  grant,  unless  in 
some  way  restricted,  is  presumed  to  embrace 
every  incident  conducive  to  the  entire  enjoy- 
ment of  the  grant." 

View  that  Right  Cannot  Be  Acquired  by 

Prescription, 

There  are  other  authorities  which  tend  to 
sustain  the  view  that  the  right  to  maintain 
telegraph,  telephone,  or  electric  light  poles 
cannot  be  acquired  by  prescription.  Merced 
Falls  Gas,  ete.  Co.  v.  Turner,  2  Cal.  App.  720, 
84  Pac.  239;  Andrews  v.  Dellii,  etc.  Telephone 
Co.  .^«  Misc.  23,  72  N.  Y.  S.  50,  affirmed 
without  opinion  66  App.  Div.  616,  73  N.  Y. 
S.  1129.  See  also  Pittsburgh,  etc.  R.  Co.  v. 
Bock,  152  Ind.  421,  53  N.  E.  439;  Bradley 
V.  American  Tel.  etc.  Co.  54  Pa.  Super.  Ct. 
388.  Thus  in  Merced  Falls  Gas,  etc.  Co.  v. 
Turner,  supra,  the  plaintiff  company  insti- 
tuted proceedings  to  obtain  an  injunction  re- 
straining the  board  of  trustees  and  superin- 
tendent of  the  streets  of  a  city  from  changing 
the  position  of  certain  electric  light  poles  on 
a  street  in  the  city.     For  ten  years  prior  to 


the  commencement  of  the  proceeding  the  cor- 
poration had  been  and  then  was  furnishing 
the  city  and  its  inhabitants  with  electric 
light  and  in  so  doing  had  maintained  nine 
electric  light  poles,  at  as  many  different  cor- 
ners on  the  street  mentioned  by  permission 
of  the  city  trustees  and  without  hindrance 
from  the  defendants  or  their  predecessors  in 
office,  until  shortly  before  the  bringing  of  the 
action  when  the  board  of  trustees,  by  resolu- 
tion, ordered  that  the  poles  should  be  changed 
to  other  positions  than  those  previously  occu- 
pied, and  the  company  failing  to  remove  the 
poles  as  directed  and  required  by  the  resolu- 
tion, the  superintendent  of  streets,  by  another 
resolution,  was  ordered  to  make  the  change, 
and  proceeded  to  do  so.  In  denying  the  right 
of  the  plaintiff  to  enjoin  the  municipal  au- 
thorities the  court  said:  ''The  original  loca- 
tion of  the  poles  by  permission  of  the  city 
authorities  created  no  absolute,  indefeasible 
right,  or  irrevocable  license,  to  have  each 
pole  remain  at  the  particular  spot  for  all 
time;  and  it  is  well  settled  that  lapse  of 
time  creates  no  prescriptive  right  to  public 
property." 

In  Pittsburgh,  etc.  R.  Co.  v.  Beck,  152  Ind. 
421,  53  N.  E.  439,  it  appeared  that  a  railroad 
company  attempted  to  justify  the  taking  of 
a  certain  strip  of  land  on  the  theory  that  it 
had  acquired  title  thereto  by  the  maintenance 
of  a  line  of  telegraph  poles  across  the  prop- 
erty. The  court  said:  "The  erection  of  a 
line  of  telegraph  poles  within  the  corporate 
limits  of  a  city  or  town,  and  the  maintenance 
and  use  of  a  telegraph  line  along  the  same 
'by  a  railroad  corporation,  in  the  absence  of 
other  evidence  of  the  intention  of  the  rail- 
road company  to  appropriate  the  strip  of 
land  between  the  telegraph  poles  and  the 
lines  of  the  bed  of  the  railroad,  or  the  right 
of  way  of  the  company,  are  not  sufficient,  in 
our  opinion^  to  authorize  the  conclusion  that 
such  interjacent  strip  of  land  has  been  ap- 
propriated by  the  railroad  corporation."  in 
Bradley  v.  American  Tel.  etc.  Co.  54  Pa. 
Super.  Ct.  388,  it  appeared  that  the  owner 
of  land,  who  had  refused  to  sign  any  agree- 
ment or  accept  any  compensation,  permitted 
a  telephone  company  to  erect  poles  and  main- 
tain its  wires  on  his  land  with  the  alleged 
understanding  that  they  were  to  be  removed 
on  request.  The  court  held  that  the  company 
having  acquired  possession  under  such  condi- 
tions was  not  in  a  situation  to  assert  that 
it  had  an  executed  license  in  perpetuity,  the 
court  saying  that  it  would  be  a  fraud  on  the 
owner  to  enter  in  that  manner  and  afterward 
hold  possession  under  a  claim  of  a  different 
title.  In  Andrews  v.  Delhi,  etc.  Telephone 
Co.  36  Misc.  23,  72  N.  Y.  S.  50,  afirmcH 
without  opinion  66  App.  Div.  616,  73  N.  V. 
S.  1129,  an  action  of  ejectment  brought  for 
the  purpose  of  removing  from  the  plaintifTs 
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land  certain  telephone  poles  and  wires,  and 
to  restrain  the  further  use  and  occupation 
by  the  defendant  of  the  plaintiff's  line,  it 
appeared  that  the  poles  and  wires  were  erect- 
ed in  the  year  1870,  and  the  line  was  in 
occupation  and  use  by  the  defendant  as  a 
telephone  and  telegraph  line  since  that  time. 
The  poles  were  erected  and  the  line  was 
strung  along  the  public  highway  on  the  prem- 
ises owned  and  occupied  by  the  plaintiff  and 
his  grantors.  The  plaintiff,  desiring  to  make 
improvements  on  the  premises  in  the  vicinity 
of  hib  residence,  procured  the  consent  of  the 
proper  town  authorities  of  his  toim  to 
change  the  location  of  the  highway,  so  as  to 
straighten  an  angle  in  said  highway  in  front 
of  his  premises.  The  highway  was  thereupon 
changed,  and  the  plaintiff  commenced  to  im- 
prove and  ornament  the  premises  in  the  vi- 
cinity of  his  house,  laying  out  a  lawn  and 
private  approaches,  planting  shade  trees, 
grading,  ornamenting,-  and  adoi*ning  -  the 
premises  in  question  as  a  country  summer 
residence.  The  highway  originally  ran  very 
close  to  the  farm  buildings,  and,  as  the  high- 
way was  then  situated,  it  afforded  Terr  little 
opportunity  for  lawns,  paths,  and  omamen- 
tat  ion.  After  the  road  was  clwinged,  the  de- 
fendant's telephone  line  ran  directly  through 
the  lawn,  and  close  to  the  defendant's  dwelling 
house,  on  said  premises.  The  plaintiff  sougiit 
io  have  the  defendant  remove  its  line  to  some 
more  convenient  location.  This  the  defend- 
ant refused  to  do,  except  on  certain  onerouisr 
conditions  imposed  by  it.  The  action  was 
brought  by  the  plaintiff  to  compel  the  re- 
moval from  his  premises  of  said  line  and  the 
poles  on  which  the  wires  were  strung.  The 
defendant  claimed  that,  the  line  having  been 
erected  and  used  for  more  than  20  vears,  and 
peaceably  occupied  by  the  defendant  compa- 
ny, the  defendant  had  acquired  title  to  the 
location  in  question,  first,  by  original  con- 
sent, subsequently  by  adverse  possession, 
lliere  was  no  direct  evidence  in  the  case  to 
show  that  consent  was  originally  given  for 
the  erection  ef  the  poles  and  the  stringing 
of  the  wires  thereon  by  defendant  corpora- 
tion. It  was  claimed  by  the  defendant  cor- 
poration that  it  had  been  in  open,  actual, 
and  notorious  possession  of  that  portion  of 
the  premises  used  by  it  during  all  of  the 
time  since  1870,  under  a  claim  of  title  ad- 
verse to  the  plaintiff  and  his  grantors;  and 
that  from  that  occupation  the  presumption 
arose  that  the  defendant  originally  did  have 
a  license  to  erect  its  poles  and  lines  in  the 
public  highway  upon  and  along  the  premises 
in  question.  The  court  said:  ^'It  is  a  prin- 
ciple of  law  that  permission  cannot  be  in- 
ferred from  a  superficial  occupation  of  an- 
other's premises.  .  .  .  The  presumption 
rather  is  that  the  occupation  was  and  is 
subordinate  to  the  rights  of  the  person  hav- 
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ing  the  actual  title  to  and  being  in  possession 
of  such  premises.  .  .  .  Adverse  possession 
cannot  l)e  obtained  against  the  owner  in  fee 
except  by  one  having  a  claim  of  title.  .  .  . 
Assuming  that  the  defendant  had  acquired 
its  charter  from  the  legislature  of  the  state 
to  run  its  line  along  the  public  highway, 
still  the  legislature  had  no  power  to  grant 
to  the  defendant  title  in  the  premises,  nor 
could  the  legislature  impose  upon  the  prem- 
ises an  additional  burden  without  the  con- 
sent of  the  owner  in  fee.  .  .  .  The  poles 
and  wires  having  been  erected  in  a  public 
highway  outside  of  a  city  or  village,  the 
statute  of  limitations  does  not  run  against 
the  title  of  the  real  owner  and  occupant  of 
the  premises,  and  the  bar  of  the  statute  does 
not  apply.  .  ^  •  If  it  could  be  assumed 
that  a  parol  permission  was  ever  granted  to 
the  defendant  corporation  by  the  original 
owner  of  said  premises,  wlien  the  written 
conveyance  was  made  from  that  owner  to  t-he 
plaintiff's  grantor,  that  deed  revoked  the  li- 
cense or  the  permission  so  given.  A  parol 
license  conveyed  no  title  to  the  premises  in 
question." 

Case^  discussing  the  acquisition  of  title  to 
land  within  the  right  of  way  of  a  railroad 
by  adverse  possession  or  prescription  are  col- 
lated in  the  notes  to  McLucas  v.  St.  Joseph, 
etc.  R.  Co.  2  Ann.  Gas.  715;  Roberts  v.  Sioux 
City,  etc.  R.  Co.  10  Ann.  Gas.  992,  and  Dulin 
V.  Ohio  River  R.  Co.  Ann.  Cas.  1916D  1183. 


DENVER  AND  RIO  GRANDE 
RAII.ROAD  COMPANY 

V. 

MILI.8. 

Colorado  Supreme  Cmirt — April  6,  1916. 
SO  Colo.  19S;  147  Pac,  631. 


Eminent  Domain  —  Appeal  —  Finality 
of  Order. 

Where,  in  a  condemnation  proceeding,  the 
court  made  an  order  granting  the  petitioner's 
motion  for  leave  to  dismiss,  but  reserving  for 
further  consideration  its  motion  for  the  re- 
turn of  a  deposit  made  to  obtain  possession 
of  the  property,  and  subsequently  an  order 
was  made  granting  the  right  to  dismiss,  deny- 
ing the  application  for  a  refund  of  the  de- 
posit, and  ordering  the  payment  of  the  deposit 
to  the  defendant,  the  order  with  respect  to 
the  deposit  is  not  one  relating  merely  to  costs, 
and  for  that  reason  not  appealable,  as  the 
disposition  of  the  deposit  is  essential  to  a 
final  disposition  of  a  condemnation  proceed- 
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ing,  &nd  until  it  was  disposed  of  the  rights 
of  the  parties  were  not  fully  determined. 
[See  Ann.  Cas.  1915D  548.] 

Same. 

The  order  is  not  a  conditional  order,  the 
dismissal  of  the  proceeding  not  being  upon 
the  condition  that  the  deposit  should  be  paid 
to  defendant,  and  the  order  for  the  payment 
of  the  money  to  defendant  not  being  condi- 
tional upon  the  dismissal  of  the  proceedings, 
as  the  court  definitely  reached  its  conclusion 
as  to  the  right  to  a  dismissal  before  deter- 
mining the  disposition  of  the  deposit. 

Dismissal   of  Prooeedins  —  Allowamoo 
to  Lamd  Owmer, 

On  the  dismissal  of  a  condemnation  pro- 
ceeding, even  though  the  court  had  power  to 
allow  to  defendant  attorney's  fees,  traveling 
expenses,  and  other  expenses  incurred  in  pre- 
paring to  defend  the  proceeding,  it  is  error 
to  make  such  allowance,  in  the  absence  of 
proof  as  to  the  amount  expended  or  incurred 
for  such  expenses  or  fees,  other  than  that 
the  total  was  in  excess  of  the  amount  of  the 
deposit. 

[See  note  at  end  of  this  case.] 

Deposit  to  Soonre  Award  —  Allowamee 
Out  of  Deposit  on  Dismissal 

Under  Rev.  St.  1908,  §  2420,  providing, 
relative  to  condemnation  proceedings,  that  the 
court  shall  appoint  a  commission  to  ascertain 
and  determine  the  necessity  for  taking  the 
land,  and  to  appraise  and  determine  the 
damages  and  compensation  to  be  allowed, 
and  that  the  judge  or  court  shall  determine 
the  amount  the  petitioner  shall  be  required 
to  pay  or  deposit  pending  any  such  ascertain- 
ment, an^  section  2456,  providing  that  im- 
mediately upon  the  filing  of  the  petition,  ac- 
companied by  the  deposit  of  the  amount 
which  the  court  or  judge  shall  determine  to 
be  compensation  proper  to  be  made,  the  court 
or  judge  shall  authorize  the  petitioner  to 
take  or  keep  possession  of  the  property  dur- 
ing the  pendency  of  the  proceeding,  Uie  de- 
posit is  required  for  the  sole  purpose  of  mak- 
ing secure  the  award  of  compensation  for 
the  land  taken,  and  the  court  has  no  au- 
thority to  require  a  deposit  to  be  applied  on 
costs  accrued  or  to  accrue. 

Dismissal   of  Proeeedini;  —  Allowance 
to  I«and  Owver. 

There  being  no  special  statutory  authori- 
zation for  an  allowance  of  costs  in  condemna- 
tion proceedings,  though  the  court  may  allow 
fourt  costs,  it  cannot  allow  attorney's  fees 
and  other  expenses  incurred  by  defendant. 

[See  note  at  end  of  this  case.] 

Bad  FaitH  in  Brimging  Proceedims* 

Where  a  railroad  company  instituted  a 
condemnation  proceeding  for  the  purpose  in 
good  faith  of  constructing  its  line  across  the 
lands  in  question  to  supply  a  public  necessity, 
bad  faith  is  not  shown  by  the  fact  that  the 
petition,  without  expressly  alleging  defend- 
ant's title  to  the  property  in  question,  alleged 
a  dispute  between  plaintiff  and  defendant  as 
to  such  title,  and  an  adjudication  by  another 
court  that  defendant  had  acquired  title  by 
possession  under  color  of  title  and  by  regis- 


tration  of  his  title,  though  an  objection  sub- 
taining  an  attack  on  the  petition  for  failure 
to  allege  defendant's  title  was  sustained  by 
the  court,  as  the  railroad  company  had  a 
right  to  institute  the  proceeding,  and  the 
exercise  of  such  legal  right  could  not  be 
a  legal  wrong  to  defendant,  and  its  motive, 
in  the  absence  of  any  legal  wrong,  was  im- 
material. 

Error  to  District  Court,  Huerfano  county* 
HuNTEB,  Judge. 

Condemnation  proceeding.    Denver  and  Rio 
Grande  Railroad  Company,  plaintiff,  and  Og 
den  Mills,  defendant.    Judgment  of  dismissal. 
Plaintiff  brings  error.    The  facts  are  stated  in 
the  opinion.    Kev£B8E3>. 

E,  N.  Clark  and  R.  O,  Lucm  for  plaintiff  in 
error. 

James  M.  MoKeough  and  BarteU  d  SUver- 
9iein  for  defendant  in  error. 

[199]  SOOTT,  J. — On  the  11th  day  ol  July, 
1912,  the  plaintiff  in  error  [200]  filed  ita  peti- 
tion in  condemnation  of  a  right  of  way  for 
the  construction  and  operation  of  a  branch 
line  across  certain  lands  of  which  the  defend- 
ant in  error  claimed  to  be  the  owner.  This 
petition  in  all  respects  conformed  to  the  stat- 
utes in  such  a  proceeding,  except  that  it  did 
not  declare  that  the  defendant  in  error  was 
the  owner  of  the  premises.  The  petition  on 
the  contrary  set  forth  that  both  plaintiff  and 
defendant  claimed  title  to  the  premises,  and 
that  theretofore  and  on  the  12th  day  of  June. 
1912,  the  defendant  in  error  filed  his  bill  of 
complaint  in  equity  in  the  District  Court  of 
the  United  States  for  the  District  of  Colorado, 
claiming  that  he  was  the  owner  and  in  peace- 
able possession  of  the  premises,  and  pray- 
ing an  injunction  against  the  alleged  trespass 
of  the  plaintiff.  The  petition  of  the  plaintiff 
in  this  case  further  alleged: 

"That  upon  the  return  of  said  temporary 
restraining  order  and  in  order  to  show  cause 
in  said  District  Court  of  the  United  States 
on  the  2l8t  day  of  June,  1912,  your  petitioner 
filed  its  return  hereto,  wherein  and  whereby 
your  petitioner  denied  the  alleged  ownership, 
title  and  possession  of  the  defendant  herein 
of,  in  and  to  the  above  described  premisets. 
and  denied  any  trespass,  actual  or  threatened. 
on  any  premises  of  the  defendant  herein,  and 
claimed  that  the  title  to  the  200-foot  strip  on 
which  it  was  proposed  to  construct  said  al- 
leged spur  track  was  originally  vested,  by  an 
act  of  Congress  of  the  United  States,  in  tht* 
Denver  and  Rio  Grande  Railway  Company. 
and  that  the  said  strip  had  been  used  by  said 
The  Denver  and  Rio  Grande  Railway  Com- 
pany for  many  years,  and  that  your  petitioner 
was  the  successor  in  interest  to,  and  was  vest 
ed  with  full  title  to,  and  to  the  possession 
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and  right  of  possoflaion  of,  all  and  singular 
the  property  rights  and  franchises  of  every 
kind  and  character  whatsoever  which  had 
theretofore  in  any  manner  vested  in  said  The 
Denver  and  Rio  Grande  Railway  Company 
and  your  petitioner  claimed  that  the  owner- 
ship, [201]  title  and  possession  of  said  200- 
foot  strip  upon  which  it  was  proposed  to 
construct  said  track  was  in  your  petitioner, 
under  and  by  virtue  of  said  act  of  Congress, 
and  subsequent  conveyances  and  proceedings 
with  reference  to  said  The  Denver  and  Rio 
Grande  Railway  Company;  and  defendant  also 
alleged  that  said  proposed  track  to  be  con> 
structed  by  your  petitioner  on  said  200-foot 
strip  was  for  a  public  use. 

"Tliat  thereafter,  and  on  the  26th  day  of 
June,  1912,  the  said  District  Court  of  the 
United  States  made  and  issued  its  order  hold- 
ing that  your  petitioner  and  its  predecessors 
in  interest  had  abandoned  the  title  and  posses- 
sion to  said  200-foot  strip  above  mentioned, 
and  that  the  defendant  herein  was  in  posses- 
sion thereof,  and  that  the  defendant  herein 
had  acquired  title  thereto  by  seven  years' 
actual  possession  under  color  of  title,  and  that 
by  r^stration  under  the  'Torrens  Act,'  of 
the  State  of  Colorado  an  indefeasible  title  to 
said  strip  was  vested  in  the  defendant  herein, 
and  that  the  defendant  herein,  on  filing  a 
bond,  was  entitled  to  an  injunction  pendente 
Hie,  restraining  your  petitioner  from  entering 
upon  or  using  said  200-foot  strip,  thereby 
rendering  the  institution  of  these  present  con* 
demnation  proceedings  by  your  petitioner 
necessary/' 

On  the  day  of  filing  the  petition  for  oondem* 
nation,  the  court  entered  an  order  for  im* 
mediate  possession,  and  providing  that  before 
the  order  should  go  into  effect,  *'the  petition* 
er  shall  deposit  with  the  court,  to  be  held 
subject  to  its  order,  and  to  abide  said  con- 
demnation proceedings  in  accordance  with  the 
statute  in  such  case  made  and  provided,  the 
sum  of  $500.00/'  This  sum  was  at  once  de- 
posited in  accordance  with  the  order  of  the 
court. 

The  defendant  thereafter  filed  his  motion 
to  vacate  the  order  for  immediate  possession, 
upon  the  grounds  stated  therein,  chiefly  deal* 
ing  with  the  disputed  title  to  the  premises, 
and  the  proceedings  in  the  United  States 
District  Court   in   relation  thereto. 

(202]  The  strip  of  land  proposed  to  be  con- 
demned in  this  proceeding  was  60  feet  wide, 
being  25  feet  wide  on  each  side  of  the  center 
line  of  the  original  narrow  gauge  track  of 
the  Denver  and  Rio  Grande  Railway  Com- 
pany. 

The  court  entered  an  order  upon  the  hearing 
of  the  motion  to  vacate,  in  substance  to  the 
effect,  that  if  the  above  named  petitioner 
amends  its  petition  heretofore  filed  herein 
within  fifteen  days  from  the  date  of  this  or- 
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der,  so  as  to  unequivocally  allege  the  owner- 
ship of  the  strip  of  right  of  way  sought  to 
be  condemned  herein,  in  the  above  named 
defendant^  then,  and  in  that  event,  said  order 
for  immediate  possession  heretofore  made 
herein  shall  stand,  otherwise  the  same  shall 
be  vacated. 

Thereafter  and  on  the  31  st  day  of  July, 
1912,  the  plaintiff  in  error  filed  its  motion 
for  a  dismissal  of  the  condemnation  proceed- 
ing, without  prejudice  to  the  ri^ts  of  the 
petitioner  to  proceed  in  such  other  manner, 
as  it  may  see  fit  in  accordance  with  law. 
Upon  the  hearing  of  this  motion  the  court 
entered  the  following  order: 

^'It  is  therefore  ordered,  adjudged  and  de- 
creed that  that  part  of  petitioner's  motion 
asking  to  dismiss  and  discontinue  said  con- 
demnation proceeding  be  and  the  same  ia  here- 
by granted,  and  that  said  condemnation  pro- 
ceeding is  hereby  dismissed  and  discontinued 
at  the  cost  of  petitioner.  It  is  further  or- 
dered, adjudged  and  decreed  that  that  part 
of  petitioner's  motion  asking  that  said  de- 
posit of  $500  be  refunded  and  the  same  is 
hereby  reserved  for  further  consideration." 

Later,  and  on  the  0th  day  of  January,  1913, 
the  court  made  the  following  findings  and  en- 
try of  judgment: 

"The  court,  after  being  advised  by  argu- 
ment of  counsel  on  behalf  of  petitioner  as 
well  as  respondent,  and  further  considera- 
tion of  said  matter,  finds: 

First.  That  the  petitioner  should  be  grant- 
ed right  to  dismiss  said  proceeding.  That 
petitioner  should  be  denied  [203]  to  a  right 
of  refund  of  its  deposit  of  five  hundred  dollars 
made  herein. 

It  is  therefore  ordered,  adjudged  and  de- 
creed that  petitioner  be  and  is  hereby  granted 
the  right  to  dismiss  the  condemnation  pro- 
ceedings herein. 

And  it  is  further  ordered,  adjudged  and 
decreed  that  the  application  of  petitioner  to 
a  refund  of  the  deposit  of  $500  made  herein 
be  and  the  same  is  hereby  denied,  and  that 
the  clerk  pay  said  sum  of  $500  to  Ogden 
Mills,  the  respondent  herein." 

The  only  assignment  of  error  is  as  to  that 
part  of  the  order  and  judgment,  directing  the 
clerk  to  pay  to  the  defendant  in  error  the 
$500  so  deposited  by  the  plaintiff  at  the  in- 
stitution of  the  proceeding. 

The  record  discloses  that  the  plaintiff  did 
not  at  any  time  enter  into  possession,  and 
did  not  disturb  the  premises  nor  the  posses- 
sion of  the  defendant  thereto.  There  was  no 
finding  or  award  as  to  damages,  and  the  de- 
fendant does  not  claim  damage  to  the  land, 
but  does  claim  an  allowance  for  his  costs  and 
expenses,  including  counsel  fees  in  defending 
the  proceeding.  The  court  costs  had  been 
taxed  and  paid.  There  was  no  testimony  tak- 
en in   the  matter,  but  the  several  motions 
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were  supported  and  opposed  by  affidavits. 
The  court  made  no  finding  as  to  the  amount 
of  attorneys'  fees  incurred  by  the  defendant, 
nor  as  to  any  other  matter  of  expense,  but 
simply  ordered  the  full  sum  so  deposited  in 
the  condemnation  proceeding  to  be  paid  to 
the  respondent. 

The  defendant  in  error  raises  the  question 
that  the  part  of  the  order  to  which  the  plain- 
tiff objects  is  not  reviewable;  that  the  order 
of  August  14th,  1912,  dismissing  the  proceed- 
ing, was  final,  and  that  the  order  of  January 
9th,  1913,  related  only  to  costs,  and  for  such 
reason  is  not  appealable.  But  it  is  plain  that 
the  $500  judgment  was  not  for  costs,  as  that 
term  is  understood  within  the  rule  of  this 
court,  denying  the  right  to  a  writ  of  error  to 
review  an  order  for  the  [204]*  payment  of 
costs  alone.  The  motion  was  for  a  refund  of 
the   deposit. 

The  deposit  and  its  disposition  was  a  part 
of  the  proceeding,  and  the  court  in  its  order 
of  August  14th,  expressly  stated  that  it  was 
not  satisfied  as  to  the  right  of  the  plaintiff 
in  error  to  have  the  same  refunded,  and  for 
such  reason  reserved  the  question  for  further 
consideration.  This  left  the  rights  of  the 
parties  as  to  the  specific  sum  of  money  still 
undetermined,  and  the  cause  was  continued 
pending  a  further  consideration  of  the  motion. 
There  was  still  something  further  for  the 
court  to  do,  in  order  to  determine  the  rights 
of  the  parties  involved.  Denver  County  Court 
V.  Eagle  Rock  Gold  Min.  etc.  Co.  50  Colo.  365, 
115  Pac.  706. 

It  is  apparent  that  the  court  intended  his 
decree  of  January  9th,  to  be  the  final  judg- 
ment as  to  the  entire  matter,  for  this  con- 
tains a  dismissal  of  the  proceeding  together 
with  the  award  of  the  deposit.  The  dispo- 
sition of  the  deposit  in  a  condemnation  pro- 
ceeding is  essential  to  a  final  disposition  of 
the  cause.  Denver,  etc.  R.  Co.  v.  Lamborn,  8 
Colo.  380,  8  Pac.  682. 

It  is  further  contended  by  the  defendant  in 
error,  that  the  order  of  the  court  dismissing 
the  proceeding  was  conditional,  and  authori- 
ties are  cited  applicable  to  conditional  dis- 
missals. But  the  dismissal  of  the  proceeding 
in  this  case  was  not  upon  the  condition  that 
the  deposit  should  be  paid  to  the  defendant, 
nor  upon  any  other  condition.  Nor  was  the 
order  for  the  payment  of  the  money  to  the 
defendant  conditional  upon  the  dismissal  of 
the  proceeding.  It  is  plain  that  the  court 
definitelv  reached  and  announced  his  conclu- 
sion  as  to  defendant's  right  of  dismissal  before 
he  had  determined  the  question  of  disposition 
of  the  deposit. 

Tliese  questions  were  clearly  determined  by 
the  court,  each  independent  of  the  other,  and 
wholly  without  any  relation  of  one  subject- 
matter  to  the  other. 

It  is  at  least  open  to  grave  questions  wheth- 
er the  court  [2051  had  the  power  in  any  event 


to  impose  a  condition  to  the  dismissal  of  a 
condemnation  proceeding. 

The  settled  rule  in  this  respect  is  that  in 
the  absence  of  a  statutory  provision  showing 
a  legislative  intent  to  the  contrary,  the  con- 
demning party  may  discontinue  the  condem- 
nation proceedings  at  any  time  before  tb^ 
right  of  the  property  owner  to  compensation 
or  damages  has  become  complete.  15  Cyc. 
935. 

Under  our  own  statutes  it  has  been  held, 
that  the  privilege  of  abandonment  may  \w 
exercised  at  any  time  prior  to  the  payment 
or  deposit  in  the  manner  provided  by  law 
of  the  sum  awarded  Denver,  etc.  R.  Co.  v. 
Laml)orn,  supra.  But  the  privilege  to  so  aban- 
don the  proceeding  does  not  reliere  the  con 
demning  party  from  the  payment  of  sUch  costs 
and  damages  as  may  be  lawfully  recovered. 

We  come  now  to  the  paramount  question  in 
the  case.  ]>id  the  court  err  in  denying  tLe 
motion  of  the  plaint ifi^  for  a  return  to  it  of 
the  deposit,  and  in  awarding  such  deposit  to 
the  defendant,  as  payment  for  the  "cost,  dam- 
ages and  expense  incurred  by.  him  by  virtuf 
of  the  institution  of  the  proceedings.^' 

The  only  clftim  of  the  defendant  to  the  de- 
[>osit  was  as  follows: 

'That  he  was  compelled  by  the  inetitutioD 
of  these  proceedings  to  employ  counsel  to 
come  from  Denv^  to  Trinidad,  and  to  employ 
counsel  at  Trinidad,  Colorado,  and  to  have 
his  representative,  J.  A.  Ownbey,  oome  to 
Trinidad,  all  at  a  great  expense,  and  that 
the  'damage  and  expense  and  oost  to  which 
this  respondent  has  been  put,  legitimately  and 
reasonably,  by  virtue  of  the  institution  of 
these  proceedings,  is  largely  in  excess  of  the 
sum  of  five  hundred  dollars  so  deposited  by 
the  said  petitioner." 

There  is  no  statement  as  to  the  amount  of 
attorneys',  fees  paid  or  incurred,  nor  as  to  the 
expense  of  the  agent  in  coming  to  Trinidad. 
It  is  not  even  stated  from  whence  such  [206] 
agent  came.  There  was  no  testimony  upon 
this  subject.  Tlie  court  simply  ordered  the 
payment  of  the  deposit  of  $500  to  be  made  to 
the  defendant.  This  not  only  without  proof, 
but  without  statement  of  the  amount  sepa- 
rately or  otherwise  expended  or  incurred. 
either  as  to  traveling  expenses,  or  for  attor- 
nevs'  fees,  other  than  that  the  total  of  the<ie 
was  in  excess  of  the  $500  deposit. 

There  is  neither  authority  of  law,  nor  re«- 
son  or  justice,  for  the  rendition  of  such  a 
judgment  upon  this  showing,  even  though  such 
expenses  were  properly  allowable  in  the  case. 
The  showing  doi>s  not  even  permit  of  respecta- 
ble speculation  as  to  the  amount,  either  in  the 
matter  of  attorneys*  fees  or  traveling  ex- 
penses. The  order  was  therefore  without  basis 
and  arbitrarv  in  the  extreme. 

Our  eminent  domain  statute,  sec.  2420.  pro- 
vides that  the  court  shall  appoint  a  commis- 
sion "to  ascertain  and  determine  the  necessitv 
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9yT  taking  such  lands,  franchises  or  other 
property,  and  to  appraise  and  determine  dam- 
ages, and  compensation  to  be  allowed  to  the 
owner  and  person  interested  in  the  real  estate 
or  property  proposed  to  be  taken  or  damaged 
in  such  county,  for  the  purposes  alleged  in  the 
petition.*'  And  further:  ''That  the  judge  or 
the  court  before  or  wherein  any  such  proceed- 
ings are  had  shall  determine  the  amount  such 
petitioner  shall  be  required  to  pay  or  deposit 
pending  any  sudi  ascertaiiuxient.** 

Section  2456  provides: 

''Immediately  upon  the  filing  of  the  veri- 
Aed  petition  provided  for  by  section  1716  of 
Mills'  Annotated  Statutes,  accompanied  by 
the  deposit  with  the  clerk  of  the  court  for 
the  use  of  the  respondent  of  that  amount  of 
money  which  the  court  or  judge  thereof,  from 
the  aflidavits  of  two  disinterested  persons 
selected  by  the  petitioner  and  from  Kuch  other 
evidence  as  the  court  or  judge  tliereof  may 
require,  shall  determine  to  be  compensation 
proper  to  be  made  to  any  person  or  corpora- 
tion holding  or  owning  any  right,  title, 
[207]  interest,  claim,  lien  or  estate  in,  to  or 
upon  any  lands,  real  estate,  mining  claim  or 
any  interest  therein,  the  court  or  ju<ige  there* 
of  shall,  by  rule  in  that  behalf  made,  author- 
ize the  petitioner  if  not  in  possession  to  take 
possession  of  such  right  of  way,  and  if  al- 
ready in  possession  to  maintain  and  keep  such 
possession  and  in  all  cases  to  use  and  enjoy 
such  right  of  way  during  the  pendency  and 
until  the  final  conclnskm  of  such  proceedings, 
and  shall,  by  rule  in  that  behalf  made,  stay 
all  actions  and  proceedings  against  such  peti- 
tioner on  account  thereof.'' 

The  statute  is  silent  upon  the  question  of 
the  payment  of  attorneys'  fees,  or  of  any  such 
expense  as  is  claimed  in  this  ca^e  by  the 
defendant  in  error. 

It  is  plain  that  the  deposit  under  the  stat- 
ute is  required  for  the  sole  purpose  of  making 
secure  the  award  of  compensation  to  be  made 
for  the  taking  of  the  land.  The  court  hUs  no 
authority  to  require  the  petitioner  in  a  con- 
demnation proceeding  to  deposit  a  sum  to  be 
applied  on  costs  accrued  or  to  accrue.  Teller 
V.  Sievers,  20  Colo.  App.   109,  77  Pac.  261. 

The  nature  and  character  of  the  prelimin- 
ary deposit  in  a  condemnation  proceeding 
was  considered  by  this  court  in  the  case  of 
Olelland  v.  McCumber,  15  Colo.  355.  25  rae. 
700,  where  it  was  said: 

"It  seems  clear  that  the  petitioner  making 
such  deposit  has  an  immediate  and  direct 
interest  therein  at  all  times  until  the  final 
adjudication,  and  until  the  same  is  finally 
applied  to  its  ultimate  purpose.  Such  de- 
posit is  esiieniial  to  petitiofp.er^s  right  of  entry 
and  possession.  If  by  any  means  it  is  with- 
drawn before  the  final  determination  of  the 
controversy,  petitioner's  right  of  possession 
is  suspended.    Tlie  preliminary  deposit  is  not 


payment,  nor  part  payment,  until  it  is  actu- 
ally so  applied.  It  is  in  the  nature  of  a  con- 
tinuing tender,  and  must  at  all  times  be  kept 
good  by  petitioner,  though  it  lacks  some  of  the 
incidents  of  tender,  in  that  the  [208]  owner 
is  not  bound  to  accept  it  or  incur  the 
risk  of  being  mulcted  in  costs,  if  it  proves 
sufiicient.  In  receiving  the  preliminary  de- 
posit, the  court,  or  its  proper  officer,  acts 
as  the  depositary  of  the  petitioner,  who 
thereby,  in  pursuance  of  the  statute,  acquires 
the  privilege  of  immediate  entry  and  posses- 
sion of  the  premises  sought  to  be  taken.  The 
owner  is  an  involuntary  party  to  the  pro- 
ceeding. If  by  any  means  the  deposit  fails, 
petitioner's  statutory  privilege  is  at  once 
imperiled,  and  the  possession  may  be  actually 
terminated  unless  the  deposit  be  replaced. 
The  deposit,  therefore,  must  be  considered  as 
held  by  the  public  official  at  the  risk  of  the 
petitioner,  until  the  same  is  actually  applied 
to  its  ultimate  purpose,  or  is  otherwise  legal- 
ly disposed  of." 

Then  under  the  law  as  heretofore  deter- 
mined by  this  court,  the  deposit  was  tlie 
property  of  the  railroad  company,  in  custody 
of  the  law,  and  to  be  used  only  for  the  pay- 
ment of  damage  by  reason  of  the  tsking,  and 
not  for  costs  of  the  suit. 

Whether  by  its  order  alone  the  court  in 
this  proceeding  could  levy  on  the  deposit, 
in  payment  of  lawful  costs  incurred  by  the 
proceeding,  or  whether  such  costs  must  be 
recovered  in  an  independent  action,  as  held 
in  some  jurisdictions,  we  do  not  find  it  neces- 
sary to  determine. 

A  proceeding  in  condenmation  is  a  special 
proceeding,  and  it  has  been  generally  held 
that  to  authorize  an  allowance  of  costs  in 
special  proceedings,  some  special  statutory 
authorization  is  necessary.  That  these  pro- 
ceedings are  not  within  the  purview  of  stat- 
utes authorizing  the  allowance  of  costs  in  ac- 
tions generally.     11  Cyc.  53. 

In  some  jurisdictions  statutes  have  been 
enacted  authorizing  allowance  of  costs  in  spe- 
cial proceedings,  or  in  a  designated  class  of 
such  proceedings,  and  in  some  states  the 
matter  of  the  allowance  of  costs  in  such  cases 
has  by  statute  been  placed  within  the  discre- 
tion of  the  court.  There  is  no  statute  of 
either  character  in  this  state. 

But  notwithstanding  such  general  rule  this 
court  has  [200]  held  that  court  costs  may  be 
allowed.  MK'iain  v.  People,  9  Colo.  190,  11 
Pac.  85 :  Dolores  No.  2  Land,  etc.  Co.  v.  Hart- 
man,  17  Colo.  138,  29  Pac.  378.  But  the 
court  has  never  gone  so  far  as  to  hold  that 
attorneys'  fees,  snd  such  otiier  expenses  as 
are  involved  here,  may  be  recovered  in  a  con- 
demnation proceeding.  Indeed,  in  the  only 
case  where  the  question  has  been  raised  it  was 
held  that  such  expense  could  not  be  recovered 
under  our  statute.    In  the  case  of  Schneider 
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V.  Schneider,  36  Colo.  518,  86  Pac.  347,  which 
was  a  condemnation  proceeding  for  the  right 
of  way  for  an  irrigation  ditch,  it  was  said: 

"Appellant  complains  bitterly  because  the 
trial  court  did  not  compel  plaintiff  to  pay 
defendant's  attorney  fees,  amounting  to 
$250.00.  The  statute  makes  no  provision  for 
the  payment  of  such  attorney  fees,  and  the 
trial  court  would  not  have  had  the  right  to 
make  such  an  order." 

Til  is  view  is  supported  by  the  overwhelming 
weight  of  authority.  In  Stevens  v.  Danbury, 
53  Conn.  9,  22  Atl.  1071,  it  wa.s  said: 

"The  plaintiffs  claimed  also  to  recover  for 
counsel  fees  and  other  expenses  incurred  in 
the  hearing  before  the  appraisers.  These  very 
clearly  they  had  no  right  to  recover  in  any 
circumstances.  The  borough  was  acting  with- 
in the  law  in  applying  for  an  assessment  of 
the  damages,  and  the  law  under  which  the 
proceedings  were  had  made  no  provision  for 
costs  on  either  side,  while  the  abandonment 
of  the  taking  of  the  property  by  the  borough 
could  not  create  an  obligation  to  pay  these 
costs  where  no  legal  obligation  existed  before. 
There  was  no  negligence  on  the  part  of  the 
borough;  no  misrepresentation;  no  action 
that  was  not  in  every  respect  according  to 
law.  There  was  nothing  up<m  which  to 
found  a  claim  for  damages  for  a  consequen- 
tial injury  in  any  form." 

The  Supreme  Court  of  Utah  in  McCready 
V.  Rio  Grande  Western  R.  Co.  30  Utah  1, 
8  Ann.  Cas.  732,  83  Pac.  331,  wherein  it  was 
said  that  the  [210]  decisive  question  present- 
ed was,  whether  a  party  who  in  good  faith 
commences  an  action "  under  the  eminent  do- 
main act,  is  liable  upon  dismissal  of  the  suit 
by  such  party,  to  the  owner  of  the  land  for 
expenses  he  was  put  to  in  employing  counsel, 
hiring  witnesses  and  his  own  loss  of  time  and 
i>xpenditures  made  in  defense  of  the  suit ;  that 
is,  such  expenditures  made  in  defense  of  the 
suit;  that  is,  such  expenditures  as  a  party 
may  be  put  to  in  preparing  his  defense,  said: 

Counsel  for  appellant  do  not  question  the 
general  proposition  that  in  civil  cases  gener- 
ally the,  defendant  is  not  entitled,  upon  a  dis- 
missal of  a  suit  brought  in  good  faith,  to  re- 
cover for  expenses  made  by  him  in  preparing 
his  defense  which  are  not  taxable  as  costs  in 
the  case;  but  they  contend  that  in  eminent 
domain  proceedings  to  condemn  land,  because 
the  plaintiff  is  given  the  right  to  acquire  the 
title  and  possession  of  land  without  the  own- 
er^s  consent,  a  different  rule  should  govern, 
and,  in  addition  to  expenditures  which  the 
landowner  is  permitted  to  tax  as  cost  upon 
a  dismissal  of  the  action,  he  should  be  per- 
mitted to  recover  for  whatever  other  dam- 
ages or  losses  he  may  have  sustained  by  the 
institution  of  the  suit.  We  know  of  no  rea- 
son— and  certainly  none  has  been  suggested 
or  pointed  out — ^why  the  exception  contended 


for  should  be  made  In  this  class  of  cases. 
For  aught  that  appears  in  the  record,  the 
defendant  acted  in  perfect  good  faith  in 
bringing  its  suit  to  condemn;  and  so  long 
as  it  acted  in  good  faith,  it  cannot  be  held  to 
be  guilty  of  a  legal  wrong,  as  suits  of  this 
character  are  expressly  authorized  by  the  laws 
of  this  state,  and  if  the  defendant  in  tliat  cas.* 
necessarily  incurred  expenses  in  preparing 
his  defense  that  were  not  taxable  as  costs  in 
tlie  action,  it  is  a  case  of  dmnnutm  absque 
injuria,  for  which  no  recovery  can  be  had." 

And  in  Andrus  v.  Bay  Creek  R«  Co  60  X. 
J.  L.  10,  36  Atl.  826,  the  court  gave  as  rea- 
son for  the  rule,  that  "the  [211]  difficulty 
with  the  case  laid  is  that  it  exhibits  a  loss 
to  the  plaintiff  produced  by  entirely  legsl 
conduct  on  the  part  of  the  defendant.  It  u 
clear  case  of  damnum  absque  injui'ia.  There 
wab  no  legal  wrong  done  to  the  plaintiff  bj 
the  institution  of  this  procedure  nor  of  its 
discontinuance.  In  all  this  there  was  no 
abuse  of  legal  process.  That  an  action  will 
not  lie  in  such  a  condition  of  facts  has  always 
been  the  doctrine  of  the  courts  of  this  state.** 

In  Lincoln  Northern  R.  Co.  ▼.  WiswelL  8 
Cal.  App.  678,  97  Pac.  636,  it  was  said: 
"Appellant  makes  the  point  that  the  court 
should  have  required  payment  of  attorney' 
fees  as  part  of  the  costs.  Section  1256  pro- 
vides that  'costs  may  be  allowed  or  not,  and, 
if  allowed,  may  be  apportioned  between  the 
parties  on  the  same  or  adverse  sides,  in  the 
discretion  of  the  court.'  These  ooate  are  svefa 
as  ordinarily  attend  the  trial  of  caiueB.'' 

See  also  Winkelman  ▼.  Chicago^  213  lU. 
360,  72  N.  E.  1066;  Cobum  v.  Townaend,  103 
Cal.  233,  37  Pac.  202;  San  Jose,  etc.  R.  Ca  ▼. 
Mayne,  83  Cal.  666,  23  Pac.  522;  In  re  Mover 
St.  6  Phila.  81,  22  Leg*.  Int.  366;  Uncofai 
Northern  R.  Co.  v.  Wiswell.  8  Cal.  App.  678, 
97  Pac.  536;  North  Carolina  R.  Co.  v.  Good- 
win, 110  N.  C.  175,  14  S.  E.  687;  Jones  v. 
Liberty  Tp.  School  Boards  140  la.  179,  118 
N.  W.  265;  Hester  v.  I>etroit  Park,  etc. 
Com'rs,  84  Midi.  4^0,  47  N.  W.  1097 ;  Berg- 
man V.  St.  Paul,  etc.  R.  Co.  21  Minn.  633. 

There  are  cases  holding  that  attorneys*  fee« 
and  other  expenses  in  condemnation  may  be 
allowed,  but  with  only  an  occasional  excep- 
tion, this  is  based  upon  statutes  authorizing 
such  allowance.  Thus  in  the  case  of  Wood- 
cock V.  Wabash  R.  Co.  135  la.  569,  113  N.  W. 
347,  referring  to  a  statute  authorizing  attor- 
neys' fees  in  the  lower  court,  it  was  said: 
'* Without  this  section  plaintiffs  would  not  be 
entitled  to  have  attornevs'  fees  taxed  to  de- 
fendant  for  services  either  here  or  in  the 
district  court,  as  such  fees  are  not,  in  the 
absence  of  statute,  regarded  as  taxable 
costs." 

'"It  is  urged  by  counsel  that  this  proceeding 
was  not  [212]  brought  in  good  faith  by  the 
plaintiff  in  error,  and  that  the  petition  dis- 
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closes  an  attempt  to  withhold  from  the  court 
the  true  status  of  the  title  to  the  land  in 
question.  With  this  we  cannot  agree.  The 
record  discloses  a  good  faith  purpose  of  the 
railroad  to  construct  its  line  across  the  lands 
in  question  to  supply  a  public  necessity.  The 
petition  on  its  face  sufficiently  disclosed  the 
disputed  title.  At  least  the  defendant  in 
error  by  its  motion  attacked  it,  and  the  court 
sustained  the  objection.  The  order  of  the 
court  commanding  an  allegation  of  unques- 
tioned title  in  the  defendant,  went  to  the  in- 
sufficiency of  the  pleading,  and  not  to  bad 
faith  upon  the  part  of  the  petitioner.  Bad 
faith  cannot  be  imputed  to  an  action  because 
of  the  insufficiency  of  the  pleading  alone. 

The  railroad  company  had  a  legal  right  to 
institute  the  proceeding.  The  exercise  of  a 
legal  right  by  one  cannot  be  a  legal  wrong  to 
another.  Cooley  on  Torts,  p.  638.  The  mo- 
tive with  which  one  does  an  act  furnishes  no 
cause  of  action,  unless  there  be  some  legal 
wrong.  Kelly  v.  Chicago,  etc.  R.  Co.  93  la. 
437,  61  N.  W.  957.  A  man's  motive  will  not 
make  wrongful  an  act  which  is  not  wrongful 
in  itself.  Heald  v.  Carey,  11  C.  B.  077,  73 
E.  C.  L.  977. 

The  court  erred  in  refusing  to  return  to 
the  plaintiif  in  error  the  amount  of  its  de- 
posit, and  also  in  ordering  the  payment  of 
such  deposit  to  the  defendant  in  error. 

The  judgment  is  reversed  with  direction 
to  enter  an  order  for  the  payment  of  the  sum 
deposited  to  the  plaintiff  in  error. 

Gabbert>  C.  J.,  and  Garrigues,  J.,  concur. 


NOTE. 

It  is  held  in  the  reported  case  that  the 
condemnor  may  discontinue  an  eminent  do- 
main proceeding  at  any  time  before  the  right 
of  the  landowner  to  compensation  becomes 
vested,  but  that  in  so  doing  he  is  liable  to  the 
landowner  for  all  damages  caused  by  the 
commencement  of  the  proceeding.  It  is  how- 
ever held,  in  passing  on  an  application  by  the 
condemnor  for  leave  to  withdraw  its  deposit, 
that  attorney's  fees  incurred  by  the  land- 
owner cannot  be  allowed  as  damages  on  the 
discontinuance.  The  stage  at  which  an  emi- 
nent domain  proceeding  may  be  discontinued 
is  discussed  in  th^  note  to  Cunningham  v. 
Memphis  R.  Terminal  Co.  Ann.  Cas.  1913E 
1058;  and  the  right  of  the  landowner  to  dam- 
ages on  the  discontinuance  of  eminent  domain 
proceeding  is  considered  in  the  notes  to  the 
following  cases:  McCready  v.  Rio  Grande 
Western  R.  Co.  8  Ann.  Cas.  732;  Ford  v. 
Park  Com'rs,  Ann.  Cas.  1912B  940;  Gibbs  v. 
Rex,  Ann.  Cas.  101 6D  700.  See  also  the  note 
to  Board  of  Trade  Tel.  Co.  v.  Darst,  85  Am. 
St.  Rep.  288,  313,  which  discusses  the  expense 
incurred  by  a  landowner  as  a  proper  element 
of  damages  in  eminent  domain  proceedings. 
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Maryland  Court  of  Appeals— January  12, 
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12S  Md,  1;  02  AU.  1038. 


Appeal  and  ZSvror  —  Stay  PoadiBS  Ap* 
peal  —  Bisoretion  of  Trial  Coiurt. 

The  supreme  court  has  no  power  to  re- 
view the  refusal  of  the  lower  court  to  annul 
the  effect  of  an  appeal  from  an  order  refus- 
ing to  grant  a  preliminary  injunction;  such 
being  a  matter  expressly  left  to  the  discre- 
tion of  the  court  in  which  the  proceedings  are 
pending. 

Partnerslftlp  —  RisHt  of  Partner  to  Em- 
^ase  Im  Competlmc  Business* 

A  partner,  without  the  consent  of  his  co- 
partners, cannot  carry  on  a  business  of  the 
same  nature  and  competing  with  that  of  the 
firm,  and,  if  he  does  so,  equity  may  enjoin 
its  continuance. 

[See  note  at  end  of  this  case.] 

Same. 

Where  after  disagreement  between  part- 
ners, and  pending  dissolution,  the  outgoing 
partner  sets  up  a  competing  business  which 
seriously  interferes  with  the  business  of  the 
firm,  the  continuing  partner  is  entitled  to  a 
preliminary  injunction  restraining  the  con- 
tinuance of  such  competing  business  pending 
settlement  of  the  partnership  affairs. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more city:     Ambler,  Judge. 

Action  for  injunction.  Albert  C.  Crown- 
field,  plaintiff,  and  Howard  M.  Phillips  et  al., 
defendants.  Judgment  for  defendants.  Plain- 
tiff appeals.  The  facts  are  stated  in  the  opin- 
ion.   Reversed. 

Oeo,  Moore  Brady  for  appellant. 

[2]  CoN^TABUC,  vT. — Tliis  appeal  grows  out 
of  the  refusal  of  the  Court  below  to  issue  an 
injunction  forthwith,  upon  a  petition  filed  by 
Albert  C.  Crownfield,  in  the  cause  of  Phillips 
v.  Crownfield,  324  Md.  443,  92  Atl,  1030. 

The  petition  sets  out  the  facts  which  were 
alleged  in  the  bill  and  answer  in  the  original 
proceedings,  which  need  not  be  repeated  here, 
since  they  are  quite  fully  set  forth  in  the 
opinion  filed  in  that  appeal;  and  in  addition 
alleges  that  the  complainants,  after  the  dis- 
solution of  the  injunction  by  the  lower  Court, 
took  an  appeal  from  the  decree  and  filed  an 
appeal  bond,  thereby  staying  the  operation  of 
the  decree:  and  thus,  have  been  enabled  to 
keep  in  possession  of  the  property  in  contro 
versy   for  a    threat   length   of   time,   through 
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their  delay  in  prosecuting  thig  appeal.  It  was 
further  alleged  that  the  complainants,  after 
the  decree  adverse  to  them,  and  after  this 
appeal  from  the  same,  leased  a  storeroom  on 
the  same  floor  of  the  building  in  which  the 
partnership  business  of  the  parties  was  car- 
ried on,  and  are  therein  conducting  a  business 
similar  to,  and  in  competition  with,  the  part- 
nership business. 

The  petition  states  the  objects  of  tlie  peti- 
tion to  be  (first)  to  have  the  Court  exercise 
the  discretion  granted  to  it  by  section  29 
of  Article  5  of  the  Code,  and  pass  an  order 
directing  that  the  appeal  sliall  not  stay  the 
operation  of  the  [3 J  decree;  (secondly),  that 
the  complainants  may  be  enjoined  from  car- 
rying on  the  business  they  have  opened,  in 
competition  with  the  partnership  business. 

The  Court  refused  on  the  petition  and,  affi- 
davit to  issue  an  order  annulling  the  usual 
effect  of  an  appeal,  and  also  refused  to  grant 
a  peremptory  injunction,  but  passed  an  order 
directing  the  complainants  to  show  cause. 
From  said  last  mentioned  order,  this  appeal 
was  taken. 

This  Court  has  no  power  to  review  the  re- 
fusal of  the  lower  Court  to  annul  the  effect 
of  the  appeal,  for  it  is  a  matter  that  is  ex- 
pressly left,  by  the  statutes,  to  the  discretion 
of  the  Court  where  the  proceedings  are  pend- 
ing. Washington  County  v.  Board  of  County 
School  Com'rs,  77  Md.  292,  26  Atl.  115.  The 
only  question  presented  to  us  for  determina- 
tion is  whether  the  lower  Court  waa  correct 
in  not  ordering  an  injunction  to  issue  imme- 
diately, but  allowing  the  complainants  time 
to  show  cause  before  acting  upon  the  alle- 
gations. 

The  rule  of  law  is  universal,  that  a  partner, 
without  the  consent  of  his  copartners,  cannot 
carry  on  a  business  of  same  nature  and  com- 
peting with  that  of  the  firm.  If  this  rule  is 
violated,  equity  may  enjoin  him  from  doing 
so;  and  come  jurisdictions  have  held  that 
he  may  be  compelled  to  account  and  pay  over 
to  the  firm  all  profits  thus  made.  Christian, 
etc.  Grocery  Co.  v.  Hill,  122  Ala.  490,  26  So. 
149;  Grafton  v.  Paine,  7  App.  Cas.  (D.  C.) 
255;  Tichenor  v.  Newman.  186  111.  264,  57  X. 
E.  826;  Metcalfe  v.  Bradshaw,  145  111.  124, 
33  K.  E.  1116.  36  Am.  St.  Rep.  478;  I>ock^ 
wood  V.  Beck  with,  6  Mich.  168,  72  Am.  Dee. 
69;  American  Bank  Note  Co.  v.  Edson,  56 
Barb.  (N.  Y.)  84;  Marshall  v.  Johnson,  33  Ca. 
500;  Van  Deusen  v.  Crispell,  114  App.  Div. 
361,  99  N.  Y.  S.  874;  Troy  Manufacturers* 
Nat.  Bank  v.  Cox,  59  N.  Y.  659.  This  rule  is 
not  only  well  established,  but  founded  in 
reason. 

If,  then,  the  allegations  were  sufficient ly 
definite,  specific  and  verified  by  affidavit,  we 
think  such  a  case  would  he  presented  for  im- 
mediate relief.  To  ascertain,  let  us  examine 
in  detail  just  what  the  allegations  set  forth. 


and,  for  this  (4]  purpose,  we  cannot  do  better 
than  set  out  verbatim  all  references  thereto. 
The  first  mention  is  as  follows: 

*'The  second  object  is  to  enjoin  the  com- 
plainants from  carr\'ing  on  a  business  wfaieh 
they  have  recently  entered  upon  on  North 
Charles  street,  adjoining  and  immediately  to 
the  north  of  the  premises  occupied  by  the 
aforementioned  store,  called  'The  Lrric' 
.  .  .  That  the  appellants  (Phillips)  are 
conducting  the  Lyric  apparently  for  the  bene- 
fit of  themselves  and  the  defendant  (peti- 
tioner), and,  in  an  adjoining  store  on  Charles 
street,  they  are  conducting  a  similw  wtore  <m 
their  awn  behalf,  thereby  wilfully  competing 
between  themselves,  on  the  one  hand,  aud 
themselves  and  the  defendant,  on  the  other, 
the  details  of  which  are  hereinafter  set  forth.'' 
The  details  are  then  set  out  as  follows: 

"That  in  spite  ol  their  actual  possession  of 
'The  Lyric,*  situate  at  the  northeast  corner 
of  Charles  and  Preiyton  streets,  the  complain 
ants  leased,  during  the  summer,  the  rear  of 
the  first  floor  of  the  same  building  in  which 
*Tlie  Lyric'  store  is  situate,  and  they  have 
opened  up  tliere  a  tea  room  and  delicates<ieD 
store.    They  have  a  lease  from  the  same  part; 
from  whom  the  complainants  and  the  defend- 
ant have  a  lease.     Their  lease  runs  for  five 
years,    at    forty   dollars    a    month,   and   the 
lessees  are  the  complainants,  together  with 
Ella  W.  Mitchell,  the  motlier  of  said  Amy 
G.  Phillips,  and  the  bondswoman   in  the  in- 
junction bond  and  in  the  appeal  bond.    The 
two  stores  are  in  direct  eompetition,  and  yet 
they  are  connected  together  in  the  same  build- 
ing by   direct   passageway,     lliey   both  sell 
cigars,  ice-cream,  ginger  ale,  crackers,  cake, 
etc.     The  complainants  remove  artielet*  from 
one  store  to  the  other,  so  that   it  is  prac- 
tically impossible  to  keep  an  accounting.    It 
is  hard,   from  the  street,  to  tell   where  one 
store  begins  and  the  other  ends.     The  show 
windows   of   the   stores   are    largely    dressed 
alike,  [5]  and  the  complainants  go  first  from 
one  store  to  the  other,  acting  as  salesmen  in 
both.     The   stores   are   in   competition,   one, 
the  tea  room   and   delicatessen   store,   Itein^ 
owned  by  Howard  M.  Phillips  and  the  mem- 
bers of  his  family,  and  the  other  lieing  run 
by   said    Howard   M.    Phillips   and    Amy  (t. 
Phillips,  although,  as  decreed  by  Court,  the 
property   of  the  defendant.*' 

It  needs  no  further  comment  to  show  that 
according  to  the  allegations  of  the  petition, 
the  complainants  are  violating  flagrantly  the 
above  rule,  and  therefore  the  petitioner  wa« 
entitled  to  immediate  relief  by  way  of  a 
preliminary  injimction.  And  we  will*  there- 
fore, reverse  the  ruling  of  the  lower  Court 
and  remand  the  cause  so  that  an  injunction 
can  be  issued  by  the  lower  Court. 

Order  reversed  and  cause  remanded,  with 
costs  to  the  appellant. 


NOTE. 

Ric^t  of  Partner  to  Carry  on  Business 
in  Competition  with  Firm* 

Rule  Stated, 


As  is  stated  in  the  reported  case,  the  rule 
of  law   is  universal,  that  a  partner  is  not, 
without  the  consent  of  his  copartners,  entitled 
to  carry  on  a  business  of  the  same  nature  and 
competing  with  that  of  the  firm.     Marshall 
V.  Johnson,  33  Ga.  500;  Levine  v.  Michel,  35 
La.  Ann.  1121;  Reber  v.  Pearson,  155  Mich. 
593,  119  N.  W.  897,  15  Detroit  Leg.  N.  1111; 
Todd   V.   Rafferty,   30   N.   J.   Eq.   254;    Troy 
Manufacturers*    Nat.    Bank   v.    Cox,    2   Hun 
572,  affirmed  59  N.   Y.  659;   Van  Deusen  v. 
Crispell,  114  App.  Div.  361,  99  N.  Y.  S.  874; 
ilalladay  v.  Faurot,  8  Ohio  Dec.    (Reprint) 
G33,  9  Cine.  L.  Bui.  92.     See  also  Latta  v. 
Kiiboum,  150  U.  S.  524,  14  S.  Ct.  201,  37 
U.  S.  (L.  ed.)  1169,  reversing  on  other  points 
5  Mackey   (D.  C.)   304;  Grafton  v.  Paine,  7 
App.  Cas.  D.  C.  255;  Metcalfe  v.  Bradshaw, 
145  111.  124,  33  N.  E.  1116,  36  Am.  St.  Rep. 
478,  affirming  43  III.  App.  286;  Tichenor  v. 
NfMman,  186  111.  264,  57  N.  E.  826;  Norwood 
V.  Norwood,  4  Har.  &  J,   (Md.)    112;  Lock- 
wood  V.  Beckwith,  6  Mich.  168,  72  Am.  Dec. 
69;    Skolny  v.    Richter,   139   App.   Div.   534, 
124  N.  Y.  S.  152,  reversing  66  Misc.  376,  323 
X.  Y.  S.  788;  Bishop  v.  Riddle,  61  Tex.  Civ. 
App.  317,  113  S.  W.  151;  Fletcher  v.  Ingram, 
46  Wis.  204,  60  N.  W.  424.     Thus  in  Trov 
Manufacturers'    Nat.    Bank    v.    Cox,    supra, 
the  court  said:     "The  principles  upon  which 
the    relationship    of    copartners    is    founded 
are    strict    and    exacting,    demanding   entire 
gofxi     faith     toward     each    other,     and     the 
highest  standard  of  morality,  integrity  and 
fair    dealing.      They    occupy    a    position    of 
trust    and    confidence,    far    above    the    ordi- 
nary   standard    of    trade   morality,    in   their 
dealings   with    each    other.      They    are    both 
trustees  and   agents,   and  have  no   right  to 
deprive  the  partnership  of  the  benefit  of  any 
portion  of  their  capital,  diligence,  skill  and 
industry,  by  engaging  in  any  other  kind  of 
business.     These  principles  are  familiar  and 
well   settled.     But   above  all,   they   are   not 
allowed    to    engage    in    any    other    business, 
which  gives  them  an  interest  adverse  to  that 
of  the  firm.     Nor  can  one  of  them  make  a 
profit  privately,  by  dealing  with  himself,  or 
cbmderttinely  carry  on  another  trade  or  busi- 
ness, which  may  prove  injurious  to  the  in- 
tofi'sts  of  the  copartnership."    And  in  Todd  v. 
Hafi'orty,   30  N.  J.   Eq.  254,  the  Vice  Chan- 
cellor in  delivering  the  opinion  of  the  court 
said:  **In  the  absence  of  an  express  stipula- 
tion to  the  contrary,  the  parties  to  a  contract 
of  copartnership  always  understand,  from  the 
very  nature  of  the  relation,  that  all  gains 
made  by  either  in  the  prosecution  of  the  corn- 
Ann.  Cas.  1916E. — 63. 
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mon  business,  shall  be  joint  property.  Gen- 
erally, a  copartnership  la  a  combination  of  the 
capital,  skill,  industry  and  influence  of  two 
or  more  persons  for  the  prosecution  of  a  par- 
ticular business  for  their  mutual  benefit,  and 
a  claim  by  one  that  he  has  a  right  to  carry 
on  a  part  of  the  joint  business  for  his  own 
advantage  and  to  the  manifest  injury  of  his 
associates  is  so  utterly  destructive  of  the 
rights  and  duties  legally  incident  to  the  rela- 
tion, that  it  will  never  be  sanctioned  by  a 
court  until  it  is  clearly  shown  that  he  holds 
such  right  by  the  assent  of  his  associates.  It 
is  certain  that  the  existence  of  such  right 
should  not  be  inferred  from  slight  circum- 
stances." In  Norwood  v.  Norwood,  4  Har.  & 
J.  (Md.)  112,  it  was  said  by  Hanson,  C:  **lf 
two  persons  agree  to  set  up,  at  their  joint 
expense,  a  ferry,  for  the  accommodation  of 
travelers,  on  a  certain  road,  and  the  ferry 
is  accordingly  set  up,  and  then  one  of  them 
sets  up  another  ferry  for  his  own  emolument, 
at  the 'distance  of  20,  30,  50,  or  100  yards 
from  the  old  ferry,  to  accommodate  the  same 
set  of  travelers,  who  is  there  that  will  not 
conceive  the  act  to  be  in  direct  violation  of  the 
rights  and  interests  of  his  partner?  But  if 
the  new  ferry  be  only  at  a  small  distance, 
and  yet  is  only  for  the  accommodation  of  trav- 
elers on  another  road  who  would  not  other- 
wise cross  at  the  old  ferry,  it  cannot  be  sup- 
posed that  the  partner  is  entitled  to  have  it 
suppressed."  In  Metcalfe  v.  Bradshaw,  145 
111.  124,  33  N.  E.  1116,  36  Am.  St.  Rep.  478, 
affirming  43  111.  App.  286,  the  court,  wJiile 
holding  that  a  member  of  a  law  firm  was  not 
accountable  to  his  partner  for  commissions 
collected  in  his  trust  capacity  as  executor  or 
administrator  of  several  estates,  said:  *'\Ve 
are  not  unmindful  of  the  well-settled  rule, 
that  a  partner  will  not  ordinarily  be  permit- 
ted, for  his  own  profit,  to  enter  into  business 
in  competition  with  his  firm.  Thus,  he  cannot, 
without  the  consent  of  his  copartners,  embark 
in  a  business  that  will  manifestly  conflict 
with  the  interest  of  his  firm." 

It  has  been  held,  however,  that,  in  the  ab- 
sence of  actual  fraud  or  deceit,  a  special 
partner  in  one  firm  may  also  become  a  special 
partner  in  a  competing  business,  and  that 
that  act  of  itself  does  not  furnish  a  sufiScient 
ground  for  the  dissolution  of  the  first  co- 
partnership. Skolny  v.  Richter,  139  App. 
Div.  534,  124  N.  Y.  S.  152  (reversivg  66  Miso. 
376,  123  N.  Y.  S.  788)  wherein  the  court 
said:  "That  it  would  be  an  act  of  bad  faith 
on  the  part  of  one  general  partner  to  engage 
without  the  consent  of  or  against  the  objec- 
tions of  his  copartner  in  the  competing  busi- 
ness is  undoubtedly  true,  and  the  question 
now  to  be  considered  is  whether  the  same 
rule  is  to  be  applied  to  a  special  partner. 
Limited  partnerships  in  this  state  are  solely 
creatures  of  statute.    .    .    .    The  element  of 
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mutual  trust  and  confidence  which  is  the  key- 
note in  the  relation  between  general  partners 
is  wholly  and  conspicuously  lacking.  In  its 
absence  we  can  find  no  foundation  for  the  plea 
that  the  mere  fact  that  a  special  partner  in 
one  firm  becomes  a  special  partner  in  a  com- 
peting firm  furnishes  a  sufficient  ground  for 
the  dissolution  of  the  first  copartnership, 
for  it  involves  no  necessary  inconsistency 
with  the  statutory  or  implied  obligation 
resting  upon  a  special  partner.  It  might 
happen,  of  course,  that  a  person  who  is  spe- 
cial partner  in  two  firms  might  be  guilty  of 
actual  fraud  or  deceit  towards  one  which 
would  justify  a  dissolution.  So  might  one 
who  is  a  special  partner  in  a  single  firm. 
.  .  .  The  sole  proposition  upon  which  the 
judgment  appealed  from  rests  is  that  de- 
fendant's mere  act  in  becoming  a  special 
partner  in  a  competing  firm  was  of  itself  an 
act  of  bad  faith  justifying  a  dissolution  of 
plaintiff's  firm.  To  this  proposition,  {or  the 
reasons  above  stated,  we  cannot  agree." 

Where  it  is  a  part  of  the  terms  of  the 
partnership  that  one  of  its  members  shall  be 
at  liberty  to  engage  in  business  and  take 
interests  in  the  same  line  in  which  the  firm 
is  engaged,  on  his  own  individual  account,  he 
is  entitled  to  subscribe  for  stock  and  hold  it 
as  an  individual  in  a  corporation  in  which 
the  firm  is  interested.  Kelley  v.  Shay,  206 
Pa.  St.  216,  56  Atl.  927. 

Bemediea  of  Aggrieved  Partner, 

On  the  theory  that  equity  will  interpose  to 
restrain  one  partner  from  doing  acts  preju- 
dicial to  the  interests  of  others,  injunctive 
relief  has  been  granted  to  one  partner  to  re- 
strain another  from  engaging  in  or  continu- 
ing a  business  in  competition  with  that  of  the 
firm.  Marshall  v.  Johnson,  33  6a.  600;  Le- 
vine  V.  Michel,  35  La.  Ann.  1121;  Norwood  v. 
Norwood,  4  Har.  &  J.  (Md.)  112;  Reber  v. 
Pearson,  155  Mich.  593,  119  N.  W.  897,  16 
Detroit  Leg.  N.  1111;  Halladay  v.  Faurot,  8 
Ohio  Dec.  (Reprint)  633,  9  Cine.  L.  Bui.  92. 
And  see  the  reported  case.  Thus  in  Marshall 
r.  Johnson,  supra,  the  court  said:  "The  mate- 
rial facts  .  .  .  established  are  these:  On 
the  1st  June,  1862,  the  parties  entered  into  an 
agreement  ...  to  establish  and  operate, 
for  two  years,  in  copartnership,  in  the  city 
of  Atlanta,  a  brass  foundry;  each  party  being 
bound  to  do  certain  things,  and  being  en- 
titled to  half  the  profits.  Among  other 
things,  it  was  stipulated  that  the  defendant 
in  error  shall  give  all  necessary  attention  to 
the  superintendence  and  management  of  said 
foundry.  Each  party  so  far  performed  his 
undf'rtakings  that  the  foundry  was  actually 
put  into  operation,  and  so  conducted  until 
April,  1863  (whon  this  litigation  arose), 
that  both  allege  a  wish  and  purpose  to  con- 


tinue the  business  during  the  full  term  stip- 
ulated. But  about  the  time  specified  it  was 
discovered  that  defendant  in  error,  without 
consulting  his  partners,  was  about  to  es 
tablish  in  Atlanta,  on  his  individual  account, 
another  brass  foundry,  which,  it  is  alleged, 
must  necessarily  come  in  competition  with 
the  joint  enterprise.  This  is  the  grievance 
of  which  plaintiff  in  error  complains,  and  the 
prayer  is  that  the  defendant  be  enjoined  from 
so  doing.  A  rule  nisi  was  granted,  requiring 
the  defendant  to  show  cause  why  the  injunc- 
tion should  not  issue.  By  way  of  showing 
cause,  defendant  filed  his  answer  to  the  bill, 
and,  after  argument,  the  rule  was  dis- 
charged, and  the  injunction  refused;  and  to 
this  ruling  exception  is  taken.  .  .  .  These 
are  the  grounds  upon  which  the  defendant 
resists  the  prayer  for  injunction,  viz.:  that 
he  is  not  restricted  by  the  articles  of  partner- 
ship from  carrying  on  for  his  sole  benefit,  in 
a  separate  establishment,  the  same  business,  at 
the  same  locality :  that  the  limited  operations 
of  joint  foundry  are  insufficient  to  occupy  his 
time,  and  that  there  is  at  Atlanta  abund- 
ant demand  for  brass  castings  to  furnish 
employment  for  both  foundries.  On  the  other 
side,  it  is  replied,  that  the  articles  of  part- 
nership do  not  limit  the  extent  of  the  joint 
operations  by  specifying  either  the  amount  of 
capital  or  the  number  of  furnaces  to  be  em- 
ployed. They  stipulate  that  H.  Marshall  4 
Co.  'shall  provide  the  buildings  for  carrying 
on  said  foundry,  with  suitable  furnaces  and 
flasks,  free  of  rent;'  that  the  said  W.  \V. 
Johnson  shall  'provide,  free  of  cost,  all  cru- 
cibles and  pots  for  melting  the  brass,  and 
give  all  necessary  attention  to  the  manage 
ment  of  said  foundry.'  Further,  it  is  replied, 
that  H.  Marshall  &  Co.,  since  the  foundrv 
went  into  operation,  have  actually  enlar^vd 
the  building  and  increased  the  numWr  of 
furnaces,  etc.,  and  have  proposed  still  fur- 
ther to  multiply  them,  in  order  to  meet  the 
demands  upon  the  foundry,  which  proposition 
the  defendant  has  declined.  ...  If  then, 
the  joint  foundry  is  to  be  operated  under  the 
exclusive  management  of  Johnson,  and  along- 
side of  it  another  of  which  he  is  the  sole 
proprietor  and  manager,  what  is  the  predica- 
ment of  the  partners  in  the  former.  All  or- 
ders for  castings  must  go  to  Johnson.  Of 
these  some  will  be  more,  others  less,  desirable, 
yet  with  Johnson  alone  would  rest  the  dis- 
tribution of  them  between  the  two.  But  sup- 
pose the  parties  giving  orders  should  select 
the  place  where  they  should  be  filled,  what 
elements  would  enter  into  their  choice?  Com- 
parative prices  and  comparative  qualities  of 
castings  produced  by  the  rival  establishment^i: ; 
yet  these,  in  both,  would  depend  upon  the 
volition  of  Johnson.     Would  he  be  lik*  V  to 

m 

maintain  between  the  two,  one  of  which  ren- 
dered him  half  its  profits,  and  the  other  the 
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whole,  a  position  of  strict  impartiality?  Un- 
der the  circumstances,  will  equity  hold  one 
man,   against  his  will,  to  trust  another  to 

this  extent It  is  a  well-established 

rule  that  equity  will  interpose  to  restrain 
one  partner  from  doing  acts  prejudicial  to  the 
interest  of  the  others.  .  .  .  We  do  not  say 
that  under  all  circumstances  equity  would 
restrain  one  partner  from  carrying  on  the 
same  business  at  the  same  place  for  his  in- 
dividual benefit.  It  is  of  the  very  essence  and 
spirit  of  equity  jurisprudence,  in  the  appli- 
cation of  its  benign  principles,  to  scrutinize 
closely  the  circumstances  of  each  case.  Should 
a  case  arise  wherein  it  was  manifest  that  such 
a  proceeding,  by  one  partner,  did  not  preju- 
dice the  Interest  of  the  others,  in  the  absence 
of  express  contract  prohibiting  it,  equity 
tvould  not  interpose.  But  in  the  case  at  bar, 
the  position  in  the  business  given  to  Johnson 
by  the  articles-^the  power  conferred  on  him 
for  weal  or  woe,  and  the  corresponding  obliga- 
tion assumed  by  him,  as  effectually  preclude 
him  from  setting  up  a  private,  rival  estab- 
lishment, as  would  a  distinct  restrictive  cove- 
nant." And  in  Halladay  v.  Faurot,  8  Ohio 
Dec.  (Reprint)  633,  9  Cine.  L.  Bui.  92,  the 
court  said:  ''The  case  before  us  is  one  of 
unusual  importance,  as  well  on  account  of  the 
gravity  of  the  interests  involved  as  the  nov- 
elty of  the  remedy  sought.  So  far  as  my  own 
reading  and  experience  goes  it  is  the  first  case 
in  our  state  where  the  remedy  by  injunction 
has  been  invoked  by  one  partner  against  his 
copartners,  the  partaiership  still  continuing,  to 
restrain  them  from  engaging  personally  and 
with  their  capital  in  an  enterprise  in  the 
same  locality,  the  purpose  and  scope  of  which 
is  claimed  to  be  similar,  and  therefore  adverse 
to  and  at  variance  with  the  business  and 
interests  of  the  partnership.  ...  In 
substance  the  plaintiff  sets  out  in  his  petition 
that  on  the  1st  of  January,  two  years  ago,  he 
entered  into  a  written  contract  of  partner- 
ship with  B.  C.  Faurot  and  S.  W.  Moore,  the 
principal  defendants,  for  the  purpose  of  carry- 
ing on  a  general  banking  business  in  the  city 
of  Lima,  Ohio,  for  the  period  of  five  years 
from  that  date;  that  immediately  thereafter 
the  business  was  entered  upon  by  the  partner- 
ship and  has  been  so  continued  by  it  to  the 
present  time,  doing  a  general  banking  busi- 
ness as  provided  in  and  contemplated  by  the 
partnership  contract,  and  which  business  has 
been  extensive  and  profitable,  with  three  years 
yet  unexpired  for  the  continuance  of  the  part- 
nership ;  that  in  violation  of  the  terms  of  said 
partnership  contract,  and  in  violation  and 
disregard  of  the  plaintiff's  rights  thereunder, 
the  defendants,  Faurot  and  Moore,  are  about 
to  engage  in  a  similar  business  in  the  same 
locality,  to  wit:  a  National  bank;  that  said 
National  bank  is  in  process  of  organization 
and  is  about  to  be  opened  for  the  purpose  of 


doing  a  general  banking  business  by  their  aid, 
procurement  and  assistance,  and  against  his 
wishes  and  protest,  and  that  these  defendants 
propose  to  invest  their  capital  in  this  institu- 
tion and  to  give  to  it  their  personal  attention 
and  influence.  ...  By  that  which  is  pro- 
posed to  be  done  by  the  defendants,  unless  re- 
strained by  the  interposition  of  the  law,  the 
Allen  County  Bank  would  be  left  soulless  and 
lifeless,  as  a  skeleton  without  flesh  or  blood. 
.  .  .  I  have  .  .  .  endeavored  to  fully 
and  carefully  consider  all  matters  that  have 
been  presented  and  urged  on  behalf  of  the 
respective  parties  in  this  case,  to  the  end  that 
my  conclusions  might  at  least  command  the 
respect  and  confidence  of  all  interested,  if  not 
concurrence  on  the  part  of  those  against 
whom  they  are  drawn.  A  temporary  injunc- 
tion will  be  granted  against  the  defendants, 
Faurot  and  Moore,  to  the  full  extent  prayed 
for  in  the  petition.** 

Likewise  where  one  of  the  members  of  a 
firm  has  engaged  in  a  business  within  the 
scope  of  the  partnership  and  in  competition 
with  the  business  of  the  firm,  he  may  be 
compelled  to  account  and  pay  over  to  the  firm 
the  profits  thus  made.  Grafton  v.  Paine,  7 
App.  Cas.  (D.  C.)  255;  Norwood  v.  Norwood, 
4  Har.  &  J.  (Md.)  112;  Troy  Manufacturers' 
Nat.  Bank  v.  Cox,  2  Hun  572,  affirmed  in  59 
N.  Y.  659;  Van  Deusen  v.  Criapell,  114  App. 
Div.  361,  99  N.  Y.  S.  874.  See  also  Holmes 
V.  Darling,  213  Mass.  303,  100  N.  E.  611; 
Lockwood  V.  Beckwith,  6  Mich.  168,  72  Am. 
Dec.  69.     And  see  the  reported  case.  ; 

However,  it  has  been  held  that  where  two 
partners  agreed  to  engage  in  the  warehouse 
business,  one  to  provide  the  buildings  and 
the  other  to  conduct  the  business,  the  latter 
could  not  be  held  responsible  for  profits  real- 
ized from  engaging  in  the  same  business  indi- 
vidually, where  it  appeared  that  the  partner- 
ship warehouses  were  filled  and  the  copartner 
would  not  join  in  building  the  additional 
warehouses  and  that  no  damage  had  resulted 
to  tJie  firm.     Parnell  v.  Robinson,  68  Ga.  26. 

A  third  person  cannot  hold  the  partnership 
responsible  for  the  liabilities  incurred  by  an 
individual  member  who  has  entered  into  a 
transaction  for  his  own  benefit  even  though 
it  is  within  the  scope  of  the  partnership  busi- 
ness. While  a  copartner  may  claim  the  bene- 
fit resulting  from  such  a  transaction,  it  is  a 
right  which  he  alone  can  assert  and  it  is  not 
available  to  third  persons  for  the  purpose 
of  fixing  a  liability  on  the  partnership,  when 
such  claim  has  not  been  asserted.  Lockwood 
V.  Beckwith,  6  Mich.  168,  72  Am.  Dec.  69, 
wherein  the  court  said:  "While  it  is  true  that 
a  partnership  may  be  bound  by  a  transaction 
in  the  name  of  one  partner,  as  well  as  by  the 
joint  name,  if  it  be  within  the  scope  of  the 
partnership  business,  yet  this  is  only  true 
when  the  transaction  is  one  in  behalf  of  the 
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partnership,  and  not  of  a  member.  If  a  mem- 
ber enter  into  a  transaction  of  his  own  be- 
half, which  is  within  the  scope  of  the  part- 
nership business,  his  copartner  may  insist 
that  it  is .  a  fraud  upon  him,  and  claim  the 
benefit  resulting  from  it;  yet  this  is  a  right 
which  the  partner  can  alone  assert,  and  is  not 
available  to  third  parties  for  the  purpose  of 
fixing  a  liability  upon  the  partnership,  when 
such  claim  has  not  been  asserted.  Nor,  under 
such  circumstances,  will  the  acts  and  declara- 
tions of  the  partner  actually  engaged  in  the 
transaction  in  his  own  name  bind  the  part- 
nership so  as  to  affix  a  liability  upon  it." 

In  Englandj  it  is  provided  by  statute  that 
if  a  partner  without  the  consent. of  the  other 
partners  carries  on  any  business  of  the  same 
nature  and  as  competing  with  that  of  the 
firm,  he  must  account  for  and  pay  over  to 
the  firm  all  profits  made  by  him  in  that  busi- 
ness. Partnership  Act  1890  (53  &  54  Vict, 
c.  39) ,  §  30.  See  Halsbury's  Laws  of  England, 
Vol.  22  Page  47.  Prior  to  the*  enactment  of 
that  statute  it  was  held  that  a  member  of  a 
firm  was  accountable  to  his  copartner  for 
profits  realized  from  engaging  in  a  similar 
and  competing  business  without  the  knowl- 
edge or  consent  of.  his  copartner  where  by  the 
terms  of  the  partnership  agreement  such  con- 
duct was  expressly  prohibited.  Dean  v.  Mac- 
Dowell,  8  Ch.  D.  345,  47  L.  J.  Ch.  538,  38  L. 
T.  N.  S.  862,  26  W.  R.  386.  And  see  to  the 
same  eflfect  Somerville  v.  Mackay,  16  Ves. 
382.  In  Aas  v.  Benham  [1891]  2  Ch.  244, 
it  was  said  by  Lindley  L.  J.:  "It  is  clear  law 
that  every  partner  must  account  to  the  firm 
for  every  benefit  derived  by  him  without  the 
consent  of  his  copartner  from  any  transac- 
tion concerning  the  partnership  or  from  any 
use  by  him  of  the  partnership  property,  name 
or  business  connection j  but  the  facts  of  this 
case  do  not  bring  it  within  the  principle. 
It  is  equally  clear  law  that  if  a  partner  with- 
out the  consent  of  his  copartners  carries  on 
business  of  the  same  nature  as  and  compet- 
ing with  tliat  of  the  firm,  he  must  account  for 
and  pay  over  to  the  firm  all  profits  made  by 
him  in  that  business,  but- the  facts  of  this 
case  do  not  bring  it  within  this  principle. 
Dean  v.  MacDowell  (cited  supra)  shows  that 
a  partner  is  not  bound  to  account  to  his  co- 
partners for  profits  made  by  him  in  carrying 
on  a  separate  business  of  his  own,  unless  the 
case  can  be  brought  within  one  or  other  of 
the  two  principles  to  which  I  have  alluded, 
even  if  he  carries  on  such  separate  business 
contrary  to  one  of  the  partnership  articles. 
As  regards  the  use  by  a  partner  of  informa- 
tion obtained  by  him  in  the  course  of  the 
transaction  of  partnership  business,  or  by 
reason  of  his  connection  with  the  firm,  the 
principle  is  that  if  he  avails  himself  of  it  for 
any  purpose  which  is  within  the  scope  of  the 
partnership    business,   or    of    any    competing 


business,  the  profits  of  which  belong  to  the 
firm,  he  must  account  to  the  firm  for  any 
benefits  which  he  may  have  derived  from  such 
information,  but  there  is  ^o  principle  or  au- 
thority which  entitles  a  firm  to  benefits  de- 
rived by  a  partner  from  the  use  of  informa- 
tion for  purposes  which  are  wholly  without 
the  scope  of  the  firm's  business.*' 

Cases  discussing  generally  the  question  of 
the  duty  of  a  partner  to  account  for  secret 
profits  are  collated  in  the  note  to  Hursi  v. 
Brennen,  1914D  Ann  Cas.  428. 
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Carriem  •»  Passenger  Aliglitins  from 
Street  Car  —  Crossins  Parallel  Traek 
'witbo'nt  LookiiLK. 

A  person,  passing  behind  a  west-bound 
street  car  from  which  she  had  just  alighted 
and  going  upon  the  east-bound  track  without 
looking  for  an  approaching  car,  was  not 
guilty  of  contributory  negligence  as  a  matter 
of  law,  where  her  attention  was  directed  to- 
wards another  approaching  west-bound  car. 
and  her  view  of  the  east-bound  car,  which 
struck  her,  was  obscured  by  the  standing  car, 
as  she  had  a  right  to  presume  that  proper 
warning  of  the  approaching  car  would  be 
given,  and  that  the  car  would  be  under  proper 
control,  and  was  not  required  to  anticipate 
negligence  on  the  part  of  those  in  charge  of 
the  car;  and  hence  whether  she  w^as  negli- 
gent is  a  question  for  the  jury. 

[See  note  at  end  of  this  case.l 

Street  Railways  —  Care  Required  of 
Pedestrian  -—  Crossing  Traelcs. 

A  pedestrian  crossing  street  car  tracks  is 
required  to  exercise  such  care  as  an  ordinari- 
ly prudent  person  would  exercise,  under  like 
circumstances,  to  learn  of  the  approach  of  a 
car  and  to  keep  out  of  its  way,  and  such  care 
necessarily  varies  with  the  circumstances  of 
each  particular  case. 

[See  Ann.  Cas.  1915B  690.1 

Duty  of  Street  Railway  •»  Passing  Car 
DlBchai  .'^ing  Passengers. 

In  view  of  the  reasonable  certainty  that 
some  of  the  passengers  ali.irhting  from  a  streot 
car  will  attempt  to  cross  tlie  track  parallel  to 
that  on  which  the  car  is  standing,  and  in 
view  of  the  lack  of  opportunity  for  such 
passengers  to  observe  an  approach in«2  car  or 
for  the  motorman  to  observe  tliem,  it  is  the 
duty   of   a   motorman    in   charge   of   an  ap- 
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proaching  car  on  the  parallel  track  to  have 
the  car  under  such  control  that  it  may  be 
stopped  on  a  moment's  notice,  and  it  is 
not  improper  to  so  tell  the  jury,  notwith- 
standing the  contention  that  the  word  ^'mo- 
ment*' means  a  space  of  time  incalculable 
or  infinitely  small,  and  that  the  instruction 
imposes  on  the  street  car  company  a  duty 
impossible  of  performance. 
[See  Ann.  Gas.   1912B  863.] 

r 

Carriers  •»  Wlio  Is  Passenger  •»  Per- 
son AUslitlns* 

A  passenger  alighting  from  a  street  car  is 
still  a  "passenger"  until  he  has  had  a  reason- 
able opportunity  to  reach  a  place  of  safety. 

[See  104  Am.  St.  Rep.  589.] 

Appeal  .from  Circuit  Court,  Jefferson  county. 

Action  for  damages.  Blanche  Kennedy, 
plaintiff,  and  Louisville  Railway  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.  The  facts  are  stated  in  the 
opinion.    AmskUXb. 

Frank  P.  Rtraua,  Howard  B,  Lee  and  Alfred 
Seligman  for  appellant. 

O'Dohcrty  d  Yonta  for  appellee. 

[661]  Clat,  C. — ^This  is  a  personal  injury 
case,  in  which  plaintiff,  Blanche  Kennedy, 
recovered  of  the  defendant,  Louisville  Rail- 
way Company,  a  judgment  for  $800.  The 
railway  company  appeals. 

Refusal  to  direct  a  verdict  in  favor  of  the 
defendant,  and  error  in  one  of  the  instruc- 
tions, are  relied  on  as  grounds  for  a  reversal. 

The  facts,  are  these: 

On  July  8,  1913,  plaintiff  was  a  passenger 
on  a  west  bound  Bardstown  Road  car,  which 
was  moving  on  the  north  side  of  Jefferson 
Street  along  one  of  two  parallel  tracks. 
When  the  car  reached  the  northeast  corner  of 
Jefferaon  and  Third  Streets,  it  stopped  for 
the  purpose  of  permitting  passengers  to  alight. 
Plaintiff  got  off  at  this  point,  and  passing 
around  the  rear  end  of  the  car,  started  to 
cross  the  parallel  track  for  the  purpose  of 
reaching  the  opposite  side  of  the  street.  When 
she  reached  the  parallel  track,  she  was  struck 
and  injured  by  a  Fourth  Street  car  then  being 
operated  on  the  Second  Street  line.  There  is 
substantial  evidence  to  the  effect  that  the 
Fourth  Street  car  was  being  operated  at  a 
high  rate  of  speed,  and  that  no  warning  of  its 
approach  was  given. 

It  is  insisted  that  because  plaintiff  did  not 
look  at  the  approaching  Fourth  Street  car 
before  she  stepped  on  the  parallel  track  she 
was  guilty  of  contributory  negligence  as  a 
matter  of  law.  It  may  be  conceded  that  while 
a  different  rule  formerly  prevailed,  a  number 
of  the  courts  now  make  no  distinction  .between 
steam  railroads  and  street  railroads  with  re- 
spect to  the  obligation  of  the  pedestrian  to 


look  for  an  approaching  car,  because  they 
say  the  danger  from  stepping  on  street  car 
tracks  where  the  cars  are  run  by  electricity 
and  at  a  rapid  rate  and  with  greater  fre- 
quency, is  quite  as  great  as  the  danger  from 
stepping  on  steam  railroad  tracks,  where  the 
cars  do  not  run  so  often;  and  common  pru- 
dence requires  that  the  care  on  the  part  of  the 
pedestrian  shall  be  increased  in  [562]  propor- 
tion to  the  dangers  to  be  apprehended;  and 
they  therefore  hold  that  a  person  who,  upon 
alighting  from  a  street  car,  passes  around  the 
rear  end  of  the  car  without  looking  for  a 
car  approaching  from  the  opposite  direction 
on  the  parallel  track,  and  is  struck  by  such 
car  and  killed  or  injured,  is  guilty  of  con- 
tributory negligence  which  will  defeat  a  re- 
covery for  the  injury.  Creamer  v.  West  End 
St.  R.  Co.  156  Mass.  320,  31  N.  E.  391,  32 
Am.  St.  Rep.  466,  16  L.R.A.  490;  Weber  v. 
Kansas  City  Cable  R.  Co.  100  Mo.  194,  12 
S.  W.  804,  13  S.  W.  687,  18  Am.  St.  Rep.  641, 
7  L.R.A.  819;  Hornstein  v.  United  Rys.  Co. 
195  Mo.  440,  92  S.  W.  884,  113  Am.  St.  Rep. 
693,  6  Ann.  Cas.  699  and  note,  4  L.R.A.  (N.S.) 
729  and  note;  Eagen  v.  Jersey  City,  etc.  R. 
Co.  74  N.  J.  L.  699,  67  Atl.  24,  12  Ann.  Cas. 
911  and  note,  11  L.R.A.(N.S.)  1058$  Yersack 
V.  Lackawanna,  etc.  R.  Co.  221  Pa.  St.  493,  70 
Atl.  837,  128  Am.  St.  Rep.  746,  IB  L.R.A. 
(N.S.)  519.  In  other  jurisdictions,  however, 
a  different  rule  prevails,  and  it  is  held  that  a 
failure  to  look  does  not  bar  a  recovery,  but 
the  question  of  contributory  negligence  is  for 
the  jury.  Chicago  City  R.  Co.  v.  Robinson, 
127  111.  9,  18  N.  E.  772,  11  Am.  St.  Rep.  87,  4 
L.R.A.  126;  Smith  v.  Union  Trunk  Line,  18 
Wash.  351,  61  Pac.  400,  46  L.R.A.  169;  Cin- 
cinnati St.  R.  Co.  V.  Snell,  50  Ohio  St.  197, 
43  N.  E.  207 ;  Birmingham  R.  Light,  etc.  Co. 
V.  Landrum,  163  Ala.  192,  45  So.  198,  127 
Am.  St.  Rep.  25;  Bremer  v.  St.  Paul  R.  Co. 
120  Minn.  326,  120  N.  W.  382,  21  L.R.A.  887. 
The  same  rule  prevails  in  this  State.  Louis- 
ville R.  Co.  V.  Hudgins,  124  Ky.  79,  08  S.  W. 
275,  7  L.R.A.(N.S.)  162;  Creamer  v.  Louis- 
ville R.  Co.  142  Ky.  340,  134  S.  W.  193; 
Louisville  R.  Co.  v.  Mitchell,  138  Ky.  190,  127 
S.  W.  770,  1 61  S.  W.  606.  Indeed,  with  the 
single  exception  of  a  person  who  was  stone 
deaf  and  therefore  unable  to  discover  the  ap- 
proach of  the  train  except  by  the  use  of  his 
eyes,  we  have  never  held,  even  in  the  case  of 
steam  railroads,  that  a  failure  to  look  would 
constitute  contributory  negligence.  Cincin- 
nati, etc.  R.  Co.  V.  Winningham,  166  Ky.  434, 
161  S.  W.  606;  Smith  v.  Cincinnati,  etc.  R.  Co. 
146  Ky.  668,  142  S.  W.  1047,  41  L.R.A. (N.S.) 
193.  There  is,  therefore,  no  necessity  on  our 
part  to  change  the  rule  with  respect  to  street 
railwayis,  in  order  to  keep  pace  with  the  prog- 
reels  of  the  times,  as  was  the  case  with  the 
Supreme  Court  of  Missouri.  Under  our  rule, 
the  pedestrian  is   required  to  exercise  that 
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degree  of  care  that  an  ordinarily  prudent  per- 
son would  exercise,  under  like  or  similar  cir- 
cumstances, to  learn  of  the  approach  of  the 
car  and  keep  out  of  its  way.  The  degree  of 
care  will  necessarily  vary  with  the  circum- 
stances of  each  particular  case.  It  is  there- 
fore our  rule  to  let  the  jury  determine  [563] 
the  question  in  the  light  of  all  the  circum- 
stances. The  reason  for  our  position  is  well 
illustrated  by  the  facts  of  this  ease.  Here 
the  parallel  tracks  lay  close  to  each  other. 
The  plaintiff's  attention  was  dii^ected  towards 
a  second  street  car  approaching  on  the  north 
track  from  the  rear.  Her  view  of  the  car 
which  struck  her  was  obscured  until  she 
passed  from  behind  the  rear  of  the  car  on 
which  she  was  riding.  She  had  a  right  to 
presume  that  proper  warning  of  the  approach- 
car  would  be  given,  and  that  the  car  itself 
would  be  under  proper  control,  and  was  not, 
therefore,  required  to  anticipate  negligence 
on  the  part  of  those  in  charge  of  the  car, 
and  to  regulate  her  conduct  accordingly.  The 
question,  therefore,  was  whether  or  not  plain- 
tiff, acting  on  the  presumption  that  the  com- 
pany would  not  be  negligent,  failed  to  exer- 
cise proper  care  under  the  circumstances. 
Viewed  from  this  standpoint,  we  think  plain- 
tiff's conduct  afforded  room  for  honest  differ- 
ence of  opinion  among  intelligent  men,  and 
the  court  did  not  err,  therefore,  in  submitting 
the  question  of  contributory  negligence  to  the 
jury. 

(2)  It  is  next  insisted  that  the  court  erred 
in  instructing  the  jury  that  it  was  the  duty 
of  the  mbtorman  in  charge  of  the  approaching 
car  to  have  it  under  such  control  that  it 
might  be  stopped  at  a  moment's  notice.  It  is 
argued  that  the  word  "moment"  means  a 
space  of  time  incalculable  or  infinitely  small, 
and  that  the  instruction  imposes  on  the  street 
car  company  a  duty  impossible  of  perform- 
ance. In  spite  of  counsel's  strong  argument 
to  the  contrary,  we  see  no  reason  to  depart 
from  the  rule  thus  laid  down,  which,  after 
due  deliberation,  was  declared  in  the  case  of 
Louisville  R.  Co.  v.  Hudgins,  124  Ky.  79,  7 
L.R.A.(N.S.)  152,  98  S.  W.  275,  and  there- 
after approved  in  Louisville  R.  Co.  v.  Mitchell, 
138  Kv.  190,  127  S.  W.  770,  and  Creamer 
V.  Louisville  R.  Co.  142  Ky.  340,  134  S.  W. 
193.  Where  a  car  on  a  parallel  track  is  ap- 
proaching another  car  which  has  stopped  to 
discharge  passengers,  other  courts  have  recog- 
nized the  necessity  for  a  high  degree  of  cau- 
tion under  the  circumstances.  Thus  it  is  said 
that  "when  a  train  is  stopped  to  let  off  or 
take  on  passengers,  a  train  on  the  reverse 
course  should  not  be  allowed  to  pass  the  stop- 
ping train  except  it  be  on  such  caution  and 
noticeable  signals  as  will  bo  reasonably  cal- 
culated to  avoid  the  possibiltty  of  injury  to 
passengers.  Capital  Traction  Co.  v.  Lusby, 
12  App.  Cas.    (D.  C.)   295.     In  the  case  of 


Bremer  v.  St.  Paul  R.  Co.  supra,  a  duty  was 
imposed  on  the  motorman  of  having  his  car 
under  such  control  that  he  could  stop  it  [564] 
"upon  the  appearance  of  danger."  The  reason 
for  the  rule  is  apparent.  When  a  car  stops 
to  permit  a  passenger  to  alight,  he  is  still  a 
passenger  until  he  has  had  a  reasonable  oppor- 
tunity to  reach  a  place  of  safety.  He  has  no 
opportunity  to  observe  the  approach  of  a 
car  until  near  the  parallel  track.  He  cannot 
be  seen  by  the  motorman  of  the  approaching 
car  until  he  emerges  from  behind  the  waiting 
car.  The  fact  that  the  car  is  stopped  to  dis- 
charge passengers  makes  it  reasonably  cer- 
tain that  some  of  the  passengers  will  attempt 
to  cross  the  parallel  track.  It  being  reason- 
ably certain  that  passengers  will  attempt  to 
cross  the  parallel  track,  and  that  their  pres- 
ence cannot  be  detected  until  they  emerge 
from  behind  the  waiting  car,  there  is  neces- 
sarily great  danger  from  accidents.  Since 
there  is  neither  opportunity  for  the  passen 
ger  to  observe  the  approaching  car,  nor  for 
the  motorman  on  the  approaching  car  to  ob- 
serve the  passenger  until  he  suddenly  emerges 
from  behind  the  waiting  car,  the  danger  is 
even  greater  than  if  he  were  actually  stand- 
ing on  the  parallel  track.  In  view  of  these 
circumstances,  proper  care  is  not  exercised 
unless  the  approaching  car  is  under  such  con- 
trol that  it  may  be  stopped  on  a  moment's 
notice.  Louisville  R.  Co.  v.  jyiitchelly  supra. 
Judgment  affirmed. 


NOTE. 

Contrilivtorj  Neelis^noe  of  Passenger 
In  Aligliting:  from  Street  Oar  and 
Pauinfl:  to  Rear  of  It  across  Parallel 
Traoks  witkont  Iiookinc  for  A]^ 
proaoklnc  Oar. 

The  rule  laid  down  in  Eagen  v.  Jersey  City, 
etc.  St.  R.  Co.  74  N.  J.  L.  699,  12  Ann.  Cas. 
911,  that  a  passenger  who,  on  alighting  from 
a  street  car  passes  behind  the  car  and  across 
a  parallel  track  without  looking  to  see  if  a  car 
is  approaching  on  that  track  is  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  finds 
support  in  the  recent  case  of  Davis  ▼.  Sagnaw- 
Bay  City  R.  Co.  (Mich.)  167  N.  W.  390, 
whorein  the  court  said:  "At  the  pmnt  where 
plaintiff  alighted  and  for  a  considerable  dis- 
tance in  each  direction,  Washington  street  is 
one  hundred  feet  wide,  and  fortv  feet  of  the 
width  are  paved.  Plaintiff  was  thirty  years 
old,  in  health,  with  unimpaired  hearing  and 
vision.  He  was  reasonably  familiar  with  the 
surroundings,,  knew  of  the  double  tracks  and 
the  use  which  was  constantly  made  of  them. 
There  were  neither  vehicles  nor  people  inter- 
fering with  his  progress  nor  demanding  his 
attention.  Except  as  the  car  from  which  he 
alighted  interfered  with  obsen^ation,  the  view 
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to  the  north  was  unobstructed.  He  could 
have  seen  a  car  1,700  feet  away.  It  follows 
necessarily  that  he  did  not  look  for  an  ap- 
proaching car  at  all,  or,  if  he  looked,  it  was 
from  a  point  where  his  view  was  obstructed 
by  the  car  from  which  he  alighted.  What- 
-ever  the  legal  consequences  may  be,  what 
plaintiff  did  not  do  is  put  beyond  question 
by  the  undisputed  physical  facts.  He  did  not 
look  to  the  north  for  an  approaching  car 
from  a  place  where  his  view  was  for  any  con- 
siderable distance  unobstructed  by  the  north- 
bound car  from  which  he  alighted.  If  he  had 
done  so,  he  would  have  seen  the  approaching 
car.  In  the  line  of  his  progress  to  the  west, 
and  while  he  was  in  a  place  of  safety,  he 
would  have  seen  the  approaching  car  if  he 
had  looked  for  it.  The  case  must  be  con- 
sidered as  though  plaintiff  had  testified  that. 
If  he  had  looked  from  the  space  between  the 
rails,  and  while  he  was  in  a  place  of  safety, 
he  could  and  would  have  seen  the  on-coming 
(^ar,  and  did  not  look.  Under  the  clrcum- 
>itances,  wliat  did  ordinary  care  for  his  per- 
sonal safety  demand  of  him?  That  passen- 
trors  alighting  from  street  cars  often  pass  to 
the  rear  of  the  cars  and  cross  the  street  is  a 
circumstance,  a  fact,  affecting  the  conduct  of 
those  using  the  street  with  vehicles.  The 
view  of  persons  alighting  from  the  car  and 
the  view  of  drivers  of  vehicles  approaching 
from  the  direction  in  which  the  car  is  moving 
are  alike  interfered  with  for  a  time  by  the 
standing  or  moving  car.  Drivers  of  street 
cars,  traveling  in  the  same  street,  in  opposite 
directions,  on  parallel  lines  of  track,  cannot, 
in  prudence,  ignore  the  fact  that  they  are 
approaching  a  car  from  which  passengers  are 
ali<;rhiing.  But  the  duties  arising  from  the 
•circumstances  are  reciprocal.  The  alighting 
passenger,  desiring  to  cross  the  street,  owes 
the  duty  to  exercise  reasonable  vigilance  for 
his  own  safety.  He  knows  that  an  approach- 
ing car  cannot  turn  out  for  him;  that  it  is 
heavy  and  cannot  be  instantly  stopped.  He 
knows  that  until  he  is  in  a  position  to  see 
an  on-coming  car  he  cannot  be  observed  by  its 
driver.  He  can  in  an  instant  put  himself  in 
«  position  where  the  sharpest  lookout  and 
most  careful  management  will  not  save  him." 
On  the  other  hand  the  reported  case  holds 
that  the  question  of  contributory  negligence 
is  for  the  jury.  In  accord  with  that  decision 
is  the  recent  case  of  Washington,  etc.  R.  Co. 
V.  Vaughan,  111  Va.  785,  69  S.  E.  1035.  In 
that  case  it  appeared  that  the  plaintiff  was  a 
passenger  on  an  interurban  electric  car,  that 
the  car  stopped  at  his  destination  on  the 
opposite  side  of  the  road  from  the  station, 
and  that  while  passing  behind  the  car  and 
across  a  parallel  track  to  get  to  the  station, 
in  the  nighttime,  he  was  struck  by  a  car 
having  no  headlight  and  giving  no  signals. 
The  court  held  that  the  plaintiff  was  not  guil- 


ty of  contributory  negligence  as  a  matter  of 
law  "even  if  he  failed  to  look  and  listen  for 
approaching  trains  before  he  crossed  the 
track." 
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Constitutional  Iiaw  •»  ItegislatiTe  Pow- 
er over  Real  Property  Titles. 

The  conditions  of  ownership  of  real  estate 
whether  the  owner  is  a  citizen  or  alien,  resi- 
dent or  nonresident,  are  subject  to  the  laws 
of  the  state  where  situated. 

Partition  •»  Servioe  hy  Pnblioation. 

Under  Chancery  Act,  §§  10,  11  (1  Comp. 
St.  1910,  p.  413),  providing  that  a  suit  in 
equity  may  proceed  against  a  defendant  by 
name  and  his  heirs  where  complainant  is  un- 
able to  ascertain  whether  defendant  is  dead 
and  is  unable  to  ascertain  the  names  or  resi- 
dences of  his  heirs,  provided  notice  as  is 
required  by  law  to  be  published  against  ab- 
sent defendants  Is  given,  the  Court  of 
Chancery  has  jurisdiction  on  notice  by  pub- 
lication to  nonresident  owners  and  persons 
believed  to  be  dead,  their  heirs,  devisees  or 
personal  representatives,  to  decree  a  partition 
or  a  sale  in  lieu  of  partition  s^nd  make  good 
title  thereto  by  decree  for  actual  partition 
or  through  deed  by  a  master  in  chancery  in 
pursuance  of  a  decree  for  sale. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Hudson  county. 

Action  for  damages.  Giovanna  Cona,  plain- 
tiff, and  Henry  Hudson  Company,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The   facts   are   stated   in   the   opinion.     Af- 

FIBMED. 

McDermott  d  Enright  for  appellant. 
Frederick  K.  Hopkins  for  respondent. 

[155]  Wai.keb,  Ch. — ^This  was  a  suit  in  the 
Hudson  Circuit  Court  to  recover  damages  for 
an  alleged  breach  of  covenants  of  seizin  and 
right  to  convey. 

The  defendant  company,  on  November  23d, 
1912,  made,  executed  and  delivered  to  the 
plaintiff  a  conveyance  for  certain  land  in 
West  Hoboken,  Hudson  county,  which  deed 
contained  a  covenant  that  the  defendant,  at 
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the  time  of  the  sealing  and  delivery  thereof, 
was  lawfully  seized  in  its  own  right  of  a 
good,  absolute  and  indefeasible  estate  of  in- 
lieritance  in  fee-simple  in  the  described  lands, 
and  had  good  right,  full  power  and  lawful 
authority  to  convey  the  same.  The  land  men- 
tioned was  conveyed  by  John  S.  Mabon,  Esq., 
special  master  in  chancery,  September  22d, 
1911,  to  a  predecessor  in  title  of  the  defend- 
ant. The  sale  was  made  in  pursuance  of  a 
decree  for  sale  in  partition  in  the  Court  of 
Chancery.  The  gravamen  of  the  complaint 
was  that  a  portion  of  the  land,  viz.,  four- 
thirtieths  thereof,  was  at  the  time  of  filing 
the  bill  for  partition  vested  in  James  B.  Mc- 
Rac,  and  that  in  the  proceedings  in  partition 
it  was  averred  that  McRae  was  dead  and 
that  he  left  heirs,  devisees  and  personal  rep- 
resentatives who  were  unknown,  but  who 
were,  by  virtue  of  the  relationship  mentioned, 
seized  in  fee  and  entitled  to  the  undivided 
four-thirtieths  parts  of  the  premises;  that 
McRae  was  not  served  with  process;  that 
his  heirs,  devisees  and  personal  representa- 
tives were  not,  nor  [156]  were  any  one  of 
them,  specifically  named  or  served  with 
process;  that  under  an  order  of  publication 
made  in  the  cause,  notice,  as  required  by  the 
Chancery  act  and  the  rules  of  the  Court  of 
Chancery,  directed  to  "James  B.  McRae,  his 
heirs,  devisees  and  personal  representatives," 
were  published  but  not  served  on  him,  them 
or  any  of  tl^em.  No  complaint  is  made  of 
defective  proceedings  under  the  act,  but  only 
that  the  act  is  powerless  to  confer  jurisdic- 
tion. 

The  special  master  to  whom  the  cause  was 
referred  reported,  and  the  decree  for  sale  ad- 
judged, that  the  heirs,  devisees  and  personal 
representatives  of  McRae,  who  were  unknown, 
were  seized  in  fee  and  entitled  to  the  un- 
divided four-thirtieths  parts  of  the  premises 
sought  to  be  partitioned.  After  sale,  upon 
distribution  made,  the  net  proceeds  of  the 
four -thirtieths  parts  were  paid  into  the  Court 
of  Chancery  by  the  special  master  making  the 
sale. 

It  is  averred  that  the  partition  proceedings, 
so  far  as  thev  related  to  the  undivided  share 
or  interest  in  the  premises  which  was  of 
James  B.  McRae,  deceased,  were  imperfect 
and  defective,  and  failed  to  vest  a  good  title 
thereto  in  the  grantee  to  whom  the  special 
master  conveyed,  who  was  a  predecessor  in 
title  of  the  defendant,  by  whom  the  premises 
were  conveyed  to  the  plaintiff  with  covenants 
of  title  and  right  to  convey. 

The  Chancery  act  (Comp.  Stat.  p.  413, 
§  10)  provides  that  in  actions  in  the  Court 
of  Chancery  whenever  it  shall  appear  that 
any  person  mentioned,  or  his  heirs,  devisees 
or  pcrponal  representatives,  are  proper  par- 
ties defendant,  and  that  complainant,  after 
diligent   and   careful   inquiry  therefor   made 


as  in  the  case  of  absent  defendants,  ha&  Ueu 
unable  to  ascertain  whether  such  portion  is 
still  alive  or  if  known  or  believed  to  be  dead 
has  been  unable  to  ascertain  the  n^mes  or 
residences  of  his  heirs,  devisees  or  pers^onal 
representatives,  such  action  may  proctf.Hl 
against  such  person  by  name  and  his  ]lc'ir^. 
devisees  or  personal  representatives  as  iu 
the  case  of  absent  defendants  whose  names 
are  known;  and  such  notice  as  is  required  by 
law  to  be  published  against  absent  defendants, 
in  default  of  personal  service,  addressed  to 
such  person  by  name  [157 J  and  to  his  heirb, 
devisees  and  personal  representatives,  shall 
be  published  and  mailed,  etc.,  and  such  action 
may  proceed  in  all  respects  as  if  such  i>er>on 
or  his  heirs,  devisees  and  personal  representa- 
tives had  been  named  and  described  ami 
served  with  process  of  subpoena  and  had 
failed  to  plead,  answer  or  demur  within  the 
time  allowed  by  law.  And  section  11  pro- 
vides, that  all  such  defendants  and  all  persons 
who  fall  within  the  description  of  heirs,  de- 
visees or  personal  representatives  of  the  de- 
fendant supposed  to  be  dead,  shall  thereupon 
be  bound  by  all  orders  and  decrees  as  if  thiy 
had  been  duly  named  and  served  with  procefe^ 
in  this  state. 

Defendant  in  its  answer  averred  that  the 
complaint  failed  to  disclose  any  cause  of  ac- 
tion and  moved  the  court  to  determine  the 
question  so  raised  before  irial ;  whereupon  ilie 
court,  after  hearing,  ordered  that  the  cdni- 
plaint  be  struck  out  and  dismissed,  with  t-u-is. 
and  the  plaintiff  thereupon  appeak'd  to  this 
court. 

It  was  argued  on  behalf  of  appellant  tiiat. 
under  the  authoritv  of  Hill  v.  lienrv,  OC  N. 
J.  Eq.  150,  57  Atl.  554,  the  proceedings  in 
partition  upon  w^hich  the  master's  deed  was 
founded,  were  void  as  to  the  four-thirtieths 
interest  of  McRae.  On  the  contrarv  we  re- 
gard  Hill  v.  Henry  as  authority  for  the 
validity  of  those  proceedings. 

That  case  (Hill  v.  Henry)  was  one  to  quiet 
title  to  land,  and  Vice  Chancellor  Stevens  held 
that  sections  10  and  11  of  the  Chancery  act 
had  no  application  to  such  a  case  because 
of  the  provisions  of  the  act  to  quiet  title*, 
remarking  (at  p.  160)  : 

"The  act  throughout  contemplates  a  pro- 
ceeding against  definite  individuals  known  to 
have  an  actual  existence,  not  an  indefinite 
class  whose  membership  and  whose  very  exist- 
ence are  unascertained.  Thus  construed,  the 
act  is  in  harmony  with  well  establishe<l  pro- 
cedure, in  a  particular  involving  fundamental 
rights." 

Tliat  Hill  V.  Henry  is  an  authority  for  the 
respondent  in  this  case  is  apparent  from  the 
observations  of  the  Vice  Chancellor  (at  p. 
154)  : 

"Fourth.  In  suits  strictlv  in  rem,  that  Is, 
where  the  property  [158]  itself,  conceived  of 
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as  having  done  the  wrong  or  as  having  been 
the  instrument  of  its  commission,  is  being 
proceeded  against;  and  in  suits  quasi  in  rem, 
that  is,  where  the  suit  is  against  the  person 
in  respect  to  the  res — where,  for  example,  it 
has  for  its  object  partition  or  the  sale  or 
other  disposition  of  defendant's  property  with- 
in the  jurisdiction,  to  satisfy  plaintiff's  de- 
mand by  enforcing  a  lien  upon  it — personal 
service  within  the  jurisdiction  or  appearance 
is  not  necessary.  The  decree  can,  however, 
extend  only  to  the  property  in  controversy. 
But  there  is  tliis  distinction  between  these  two 
classes  of  proceedings:  in  the  former^  public 
citation  to  the  world  is  all  that  is  necessary 
and  the  decree  binds  everybody;  in  the  latter, 
defendant's  interest  is  alone  sought  to  be  af- 
fected; he  must  be  cited  to  appear  and  the 
judgment  therein  is  conclusive  only  between 
the  parties.  Freeman  v.  Alderson,  119  U.  S. 
185  [7  S.  Ct.  165,  30  U.  S.  (L.  ed.)  372]. 

''Fifth.  Both  of  the  classes  of  cases  last 
mentioned  have  this  in  common.  The  res 
the  subject  of  the  controversy,  is  within  the 
jurisdiction,  and  it  is  because  it  is  so  that 
the  court  is  able  to  affect  defendant's  interest 
in  it.  There  is  a  further  case,  illustrated,  so 
far,  by  proceedings  to  quiet  title.  The  case 
is  based  upon  a  denial  of  any  'res*  in  the  de- 
fendant. In  this  class  of  cases  the  Supreme 
Court  has  taken  a  distinction.  If  the  decree 
sought  be  a  decree  operating  in  personam 
only,  to  be  made  under  the  ordinary  jurisdic- 
tion of  equity — a  decree,  for  instance,  that  the 
defendant  make  or  cancel  a  conveyance;  that 
defendant  be  restrained  from  asserting  his 
claim — it  can  only  be  made  after  personal 
«ervice  within  the  jurisdiction  or  ajttcr  appear- 
ance. Hart  y.  Sansom,  110  U.  S.  151  [3  S. 
Ct.  58ft,  28  U.  S.  (I^.  ed.)  101].  But  if  the 
decree  be  taken  under  a  statute  which  au- 
thorizes the  court  to  determine  the  question 
of  title  and  to  decree  it  to  the  party  entitled, 
then  it  binds  without  such  service  or  appear- 
ance if  the  statute  has  provided  'a  reasonable 
method  of  imparting  notice.'  Arndt  v.  Griggs, 
134  U.  S.  316  £10  S.  Ct.  567,  33  U.  S.  (L. 
«d.)    918]." 

Nor  is  there  anything  in  the  learned  Vice 
Chancellor's  observations  concerning  the  dif- 
ference between  proceedings  strictly  in  rem 
and  those  quasi  in  rem  to  the  effect  that  the 
[159]  latter  are  more  doubtful  as  to  validity 
(citing  Arndt  v.  Griggs,  134  U.  S.  316,  10 
S.  Ct.  557,  33  U.  S.  (L.  ed.)  918,  and  Free- 
man v.  Alderson,  119  U.  S.  185,  7  S.  Ct.  165, 
30  U.  S.  (L.  ed.)  372),  which  militates 
against  our  view  that  that  case  (Hill  v. 
Henry)  is  an  authority  for  the  respondent  in 
the  case  at  bar. 

In  Arndt  v.  Griggs,  the  Supreme  Court  of 
the  United  States  decided  that  a  decree  quiet- 
ing title  against  a  defendant  brought  in  by 
publication   under  the  statute  of  Nebraska, 


was  good  because  the  act  of  that  state  per- 
mitted constructive  service  by  publication  in 
that  class  of  cases.  Mr.  Justice  Brewer,  who 
wrote  the  opinion,  speaking  of  a  state's  power 
over  titles  to  land  within  its  borders,  said 
(at  p.  320) : 

"The  question  is  not  what  a  court  of  equity, 
by  virtue  of  its  general  powers  and  in  the 
absence  of  a  statute,  might  do,  but  it  is. 
What  jurisdiction  has  a  state  over  titles  to 
real  estate  within  its  limits,  and  what  juris- 
diction may  it  give  by  statute  to  its  own 
coui'ts,  to  determine  the  validity  and  extent 
of  the  claims  of  non-residents  to  such  real 
estate?  If  a  state  has  no  power  to  bring  a 
nonresident  into  its  courts  for  any  purposes 
by  publication,  it  is  impotent  to  perfect  the 
titles  of  real  estate  within  its  limits  held 
by  its  own  citizens;  and  a  cloud  cast  upon 
such  title  by  a  claim  of  a  nonresident  will 
remain  for  all  time  a  cloud,  unless  such  non- 
resident shall  voluntarily  come  into  its  courts 
for  the  purpose  of  having  it  adjudicated. 
3ut  no  such  imperfections  attend  the  sov- 
ereignty of  the  state.  It  has  control  over 
property  within  its  limits;  and  the  condition 
of  ownership  of  real  estate  therein,  whether 
the  owner  be  stranger  or  citizen,  is  subject  to 
its  rules  concerning  the  holding,  transfer,  lia- 
bility to  obligations,  private  or  public,  and 
the  modes  of  establishing  titles  i^ereto.  It 
cannot  bring  the  person  of  a  nonresident 
within  its  limits — its  .  process  goes  not  out 
beyond  its  borders — but  it  may  determine 
the  extent, of  his  title  to  real  estate  within  its 
limits;  and  for  the  purpose  of  such  determina- 
tion may  provide  any  reasonable  methods  of 
imparting  notice.  The  well-being  of  every 
community  requires  that  the  title  to  real 
estate  therein  shall  be  secure,  and  that  there 
be  convenient  and  certain  methods  of  deter- 
mining any  unsettled  questions  respecting  it. 
The  duty  of  accomplishing  this  is  local  in 
its  nature;  it  is  £160]  not  a  matter  of  nation- 
al concern  or  vested  in  the  general  govern- 
ment; it  remains  with  the  state;  and  as  this 
duty  is  one  of  the  state,  the  manner  of  dis- 
charging it  must  be  determined  by  the  state, 
and  no  proceeding  which  it  provides  can  be 
declared  invalid,  unless  in  conflict  with  some 
special  inhibitions  of  the  constitution,  or 
against  natural  justice.  So  it  has  been  held 
repeatedly  that  the  procedure  established  by 
the  state,  in  this  respect,  is  binding  upon  the 
federal  courts.  In  U.  S.  v.  Fox,  94  U.  S.  315, 
320  [24  U.  S.  (L.  ed.)  192],  it  was  said: 
*The  power  of  the  state  to  regulate  the  tenure 
of  real  property  within  her  limits,  and  the 
modes  of  its  acquisition  and  transfer,  and 
the  rules  of  its  descent,  and  the  extent  to 
which  a  testamentary  disposition  of  it  may 
be  exercised  by  its  owners,  is  undoubted.  It 
is  an  established  principle  of  law,  everywhere 
recognized,  arising  from  'he  necessity  of  the 


1002 


CITE  THIS  VOL.  ANN.  CAS.  1916B. 


case,  that  the  disposition  of  immovable  prop- 
erty, whether  by  deed,  descent  or  any  other 
mode,  is  exclusively  subject  to  the  government 
within  whose  jurisdiction  the  property  is  sit- 
uated.' " 

Freeman  v.  Alderson  decided  that  while  the 
costs  of  an  action  against  a  nonresident  may 
be  satisfied  out  of  property  within  the  juris- 
diction of  the  court,  no  personal  liability  for 
them  can  be  created  against  him.  That  was 
in  respect  to  a  personal  demand.  The  case 
conflicts  with  nothing  laid  down  in  Arndt  v. 
Griggs,  and,  in  fact,  is  not  cited  in  the  latter 
case.  Nor  is  the  oft-cited  case  of  Pennoyer  v. 
Neff,  96  U.  S.  714,  24  U.  S.  (L.  ed.)  665,  at 
all  at  variance  with  the  propositions  laid 
down  by  the  learned  Vice  Chancellor  in  Hill 
V.  Henry,  which  were  by  him  predicated  upon 
Freeman  v.  Alderson  and  Arndt  v.  Griggs. 
In  fact  Pennoyer  v.  Neff  is  cited  by  Mr.  Jus- 
tice Brewer  in  Arndt  v.  Griggs  as  being  in 
harmony  with  the  decision  then  and  there 
rendered. 

Every  sovereign  state  has  control  over  prop- 
erty within  its  borders.  The  conditions  of  the 
ownership  of  real  estate  in  a  given  country, 
whether  the  owner  be  citizen  or  alien,  resi- 
dent or  nonresident,  are  subject  to  the  laws 
of  that  state  concerning  the  holding  and 
transfer  thereof,  and  ojf  establishihg  title 
thereto.  Partition,  including  sale  in  lieu  of 
actual  partition  of  lands  in  New  Jersey,  is 
within  the  doctrine  stated;  and  [161]  notice 
by  publication,  etc.,  to  nonresident  owners 
and  persons  believed  to  be  dead,  their  heirs, 
devisees  or  personal  representatives,  under  the 
provisions  of  the  Chancery  act,  clothes  our 
Court  of  Chancery  with  power  to  decree  a 
partition  or  sale  in  lieu  of  partition,  and 
make  good  title  thereto,  whether  by  decree  fot 
actual  partition,  or  through  a  deed  of  con- 
veyance made  by  a  master  in  chancery  in 
pursuance  of  a  decree  for  sale. 

The  judgment  appealed  from  will  be  af- 
firmed, with  costs. 

For  affirmance :  The  Chancellor,  Chief  Jus- 
tice, Swayze,  Trenchard,  Parker,  Bergen,  Min- 
turn,  Kalisch,  Bogert,  Vredenburgh,  White, 
Heppenheimer,  J  J. — 12. 

For  reversal;     None. 


NOTE. 

Validity  of  Serviee  by  Pvblioation  in 
Action  for  Partition. 

Generally. 

In  numerous  jurisdictions  statutes  have 
been  enacted  which  provide  for  service  by  pub- 
lication, in  partition  proceedings,  on  unknown 
defendants,  nonresident  defendants,  or  defend- 
ants who  after  due  diligence  cannot  be  found 
within  the  jurisdiction,  and  the  courts  have 


quite  generally  held  that  service  by  publica- 
tion under  such  a  statute  is  valid.    Patton  v. 
Childs,  78  Ga.  352;   Thornton  v.  Houtze,  01 
111.    199;   Mason  v.   Messenger,    17    la.  261: 
Williams  v.  VVestcott,  77  la.  332,  42  X.  W. 
314,  14  Am.  St.  Rep.  287;  Piatt  v.  Stewart, 
10  Mich.  280;   Van  Wyck  v.  Hardy,  4  Abb. 
Dec.  (N.  Y.)  496;  Guyer  v.  Raymond.  8  Misc. 
606,  29  N.  Y.  S.  395;  Lawrence  v.  Hardy,  ]51 
N.  C.  123,  65  S.  E.  766,  134  Am.  St.*  Rep 
976;    Rogers    v.    Tucker,    7    Ohio    St.    418; 
Sankey*8  Appeal,  55  Pa.  St    491;  Taliaferro 
V.  Butler,  77  Tex.  578,  14  S.  W.  191;  Foote 
V.  SewalJ,  81  Tex.  659,  17  S.  W.  373;  Gillon 
V.  Wear,  9  Tex.  Civ.  App.  44,  28  S.  W.  1014; 
Pool  V.  Lamon   (Tex.)   28  S.  W.  363;  Hess  v. 
Webb   (Tex.)    113  S.  W.  618;  Kane  v.  Rock 
River    Canal    Co.    15    Wis.    179;    Tucker  v. 
Whittlesey,  74  Wis.  74,  41  N.  W.  535,  42  N. 
W.  101.    And  see  the  reported  case.    Comparr 
Walters  v.  Bray  (Tex.)  70  S.  W.  443.  In  Uw- 
rence  v.  Hardy,  supra,  the  court  said:     "Our 
statute  on  the  subject  (Revisal  1905,  sec.  2490 1 
clearly  contemplates  and  provides  that  in  pro- 
ceedings for  partition  by  sale,  or  otherwise, 
publication  may  be  made  'for  persons  intero<t- 
ed  in  the  premises  whose  names  are  unknown 
to  and  cannot,  after  due  diligence,  be  ascer- 
tained  by  ■  the   petitioner.*     And,   while  th«' 
hardship  of  some  particular  case  has  not  in- 
frequently provoked  judges  of  ability  and  re- 
pute to  strong  expressions  of  condemnation, 
the  decisions  as  to  such  legislation,  and  in 
proceedings  of  this  character,  i.  e.,   t«  rrm 
or  quasi  in  rem,  have  generally  upheld  it,  and 
always  when  the  necessity  for  it  was  mad- 
to  appear,  and  the  notice  provided  was  fucIi 
as  to  render  it  reasonably  probable  that  the 
parties  concerned  would  be  apprised  of  the 
proceeding   and   afforded   an    opportunity  to 
appear  and  protect  thfeir  interest." 

Under  a  statute  providing  for  service  by 
publication  on  nonresidents  in  partition  pro 
ceedings,  it  has  been  held  that  such  service 
is  sufficient  to  acquire  jurisdiction  over  non- 
resident minors.  Williams  v.  Westcott,  77 
la.  332,  42  X.  W.  314,  14  Am.  St.  Rep.  287. 
Similarly  it  has  been  held  that  where  au- 
thorized by  statute,  service  by  publication  in 
partition  proceedings  is  valid  to  acquire  juris- 
diction over  an  insane  nonresident.  McCor- 
mick  V.  Paddock,  20  Neb.  486,  30  N.  W.  602. 

The  English  cases  seem  to  be  in  conflict 
as  to  whether  service  by  publication  on  non- 
residents in  partition  is  valid.  In  Teall  v. 
Watts,  L.  R.  11  Eq.  213,  it  was  held  thai  in 
a  proceeding  for  sale  under  the  Partition 
Act  an  immediate  decree  of  sale  could  b' 
made  although  one  of  the  parties  was  out  of 
the  jurisdiction;  but  that  the  sale  could  not 
be  proceeded  wi£h  until  the  decree  for  «ile 
had  been  served  on  the  absent  party,  and  th** 
court  seems  to  hold  that  advertisement  of  the 
decree    would    not    be    sufficient    service    in 
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the  absence  of  proof  that  the  advertisement 
had    actually    been    brought    to    the    notice 
of    the    nonresident.      See    also    Silver    v. 
Udall,  L.  R.  9  Eq.  227.    But  compare  Peters 
V.  Bacon,  L.  R.  8  Eq.  125,  38  L.  J.  Ch    571, 
20  L.  T.  N.  S.  729,  17  W.  R.  782,  wherein  it 
was  said:     ''I  cannot  allow  you  to  proceed 
in  the  absence  of  these  parties,  but  can  give 
you  leave  to  give  them  notice  of  the  decree 
by   advertisement,   and   after   the   advertise- 
ments have  appeared,  if  they  do  not  come  in, 
you  may  have  liberty  to  apply  as  to  proceed- 
ing with  the  sale.    It  had  better  go  to  Cham- 
bers for  the  chief  clerk  to  settle  the  adver- 
tisements, and  the  papers  in  which  they  shall 
appear,  and  the  number  of  times  they  are  to 
appear."     In  Grassmeyer  v.  Beeson,  13  Tex. 
524,  18  Tex.  764,  70  Am.  Dec.  309  {approved 
in  Lawler  v.  White,  27  Tex.  250),  the  court 
held  service  by  publication  in  a  partition  pro- 
ceeding to  be  valid  without  any  statutory  au- 
thorization. ''By  a  taw  of  the  State  of  Coahui- 
la  and  Texas  (Decree  277,  art.  98)  provision 
was  made  for  proceeding  to  judgment  against 
absentees  and  nonresidents  by  appointing  an 
attorney  ad  litem  to  represent  them.    But  by 
the  general  repealing  clause  of  the  act  of  the 
16th   March,   1840,  introducing  the  common 
law  as  the  rule  of  decision,  all  laws  in  force 
prior  to  the  1st  of  September^  1836,  not  ex- 
pressly excepted  were  repealed;  and  the  pro- 
vision in  question  is  not  included  among  the 
exceptions  to'  the  effect  of  the  repeal.     In  so 
far  as  the  common  law  or  any  statute  of  the 
Republic  then  in  force  afforded  a  remedy,  that 
unquestionably  furnished  the  rule,  by  which 
the  remedy  was  regulated,  and  must  have  been 
pursued  from  the  period  of  its  adoption.    But 
where  it  furnished  no  remedy  as  a  substitute 
for  the  remedy  given  by  the  former  law  for 
the  enforcement  of  existing  rights,  and  none 
was  provided  by  the  legislature,  it  may  well 
be  questioned  whether  the  general  repeal  could 
be  held  to  take  effect  so  as  wholly  to  deprive 
a  party  of  an  existing  right  and  remedy.    It 
is  competent  for  the  legislature  to  regulate 
the  remedy  as  to  them  may  seem  proper;  but 
there  is  high  authority  for  holding  that  the 
legislature  has  not  the  power  wholly  to  de- 
prive  a   party  of  all   remedy  whatever,   for 
that  would  be  in  effect  to  impair  vested  rights. 
Bronson  v.  Kinzie,  1  How.  311  [11  U.  S.  (L. 
ed.)   143];  Green  v.  Biddle,  8  Wheat.  1  [5  U. 
S.  (L.  ed.)  547].    And  such  would  be  the  con- 
sequence of  giving  effect  to  the  repeal  in  this 
instance.     ,     .     .     The  common  law     .     .     . 
afforded  no  remedy  in  a  case  like  the  present, 
and  if  the  repealing  clause  of  the  act  of  1840 
operated  a  repeal  of  the  law  authorizing  the 
appointment  of  a  curator,   and  also  of  the 
provision  for  the  appointment  of  an  attorney 
ad  litem,  it  took  away  all  remedy  in  cases 
like  the  present,  and  left  the  citizen  wholly 
without  any  remedy  whatever  for  the  enforce- 


ment of  his  rights  of  action  against  absentees 
and  nonresidents,  unless  it  was  competent  for 
the  courts,  as  matter  of  practice,  to  adopt  a 
mode  of  making  parties  where  the  law  pre- 
scribed none.  .  .  .  From  the  necessity  of 
the  case  the  courts  were  compelled  to  adopt 
some  course  of  procedure  and  rule  of  practice 
to  be  applied  in  a  case  like  the  present,  in 
order  to  administer  justice  and  adjudicate  the 
causes  of  citizens  having  rights  of  action 
against  the  nonresidents.  And  the  course  very 
generally,  if  not  universally,  adopted  was 
that  of  service  by  publication,  which  was 
adopted  in  this  instance,  and  which  has  since 
received  the  sanction  of  legislative  enact- 
ment." 

But  while  service  by  publication  under  a 
statute  authorizing  it  is  valid  as  to  unknown 
or  nonresident  parties  who  are  joint  owners 
with  the  petitioners  of  the  estate  to  be  par- 
titioned, such  service  has  no  validity  to  estop 
persons  who  are  the  sole  owners  of  the  estate 
to  the  exclusion  of  the  petitioners.  Savary 
v.  Da  Camara,  60  Md.  139,  wherein  it  was 
held'  that  where  maternal  heirs  of  an  intestate 
filed  a  petition  for  the  partition  of  the  intes- 
tate's lands,'  making  publication  against. all 
other  unknown  heirs,  the  partition  proceed- 
ings pursuant  to  that  petition  and  publication 
were  no  estoppel  on  paternal  heirs  of  the 
intestate  who  failed  t6  appear,  the  paternal 
heirs  being,  under  the  rules  of  descent  of  the 
state,  the  takers  of  all  the  real  estate  of  the 
intestate  to  the  exclusion  of  the  maternal 
heirs. 

In  Lochrane  v.  Equitable  Loan,  etc.  Co.  122 
Ga.  433,  50  S.  E.  372,  it  was  held  to  be  error 
for  the  trial  judge  to  grant  an  order  for 
service  by  publication  on  a  nonresident,  where 
no  pleading  had  been  filed  by  the  plaintiff  but 
merely  a  petition  setting  forth  the  petitioner's 
intention  to  make  application  for  partition  of 
land  at  a  certain  time.  The  court  said  that 
until  some  kind  of  pleading  had  been  filed 
sufficient  to  give  the  trial  court  jurisdiction 
in  the  cause,  it  had  no  power  to  grant  the 
order  for  publication  under  the  statute  allow- 
ing such  service  in  partition  proceedings. 

Service  by  publication,  though  valid  where 
authorized  by  statute  to  secure  jurisdiction 
over  unknown,  unfound,  or  nonresident  de- 
fendants for  the  purpose  of  adjudicating  their 
rights  in  the  land,  will  not  give  jurisdiction 
for  the  purpose  of  making  a  judgment  in  per- 
aonam,  as  for  costs.  Gillon  v.  WVar,  9  Tex. 
Civ.  App.  44,  28  S.  W'.  1014;  Pool  v.  Lamon 
(Tex.)  28  S.  W.  363. 

Defects  of  Pr€>cedure, 

Statutes  authorizing  service  by  publication 
are  strictly  construed,  and  must  be  strictly 
followed,  the  courts  holding  a  service  to  be 
invalid  when  the  publication  fails  to  comply 
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fully  with  the  statutory  requirementB.  Keil 
V.  West,  21  FU.  508 ;  Kantner's  Estate,  24  Pa. 
Co.  Ct.  310,  16  Montg.  Co.  Rep.  215;  Kane  v. 
Bock  Kiver  Canal  Co.  15  Wis.  179;  Mecklem 
V.  Blake,  19  Wis.  397.  In  Keil  v.  West,  supra, 
service  by  publication  under  a  statute  was 
held  to  be  invalid  because  it  failed  to  set  out 
a  description  of  the  premises  as  required  by 
the  statute.  In  Kantner's  Estate,  supra,  a 
notice  published  first  on  July  12  and  last  on 
August  18  was  held  not  to  comply  with  the 
statutory  requirement  of  six  weeks'  publica- 
tion. In  Kane  v.  Bock  Biver  Canal  Co.  supra, 
the  court  said:  "The  statute  provided  that 
an  order  of  publication  might  be  made  where 
there  were  parties  having  an  interest  who 
were  'unknown\  etc.,  and  the  'fact  was  made 
to  appear  by  affidavit'.,  etc.  B.  S.  1849,  ch. 
108,  sec.  11.  Tliis  statute  does  not  expressly 
say  to  whom  these  owners  must  be  'unknown', 
but  it  obviously  intended  that  they  must  be 
unknown  tq  the  plaintiff  in  the  suit,  aa  nobody 
else's  knowledge  or  want  of  knowledge  on  the 
subject  would  be  material.  The  affidavit  ap- 
pearing in  this  partition  reoord  was  made 
by  Charles  ,1.  Kane,  one  of  the  complainants, 
and  states  merely  in  the  general  language  of 
the  statute  that  there  were  parties  interested 
in  the  premises  who  were  unknown.  It  did 
not  even  say  that  they  were  unknown  to  him, 
though  perhaps  that  would  be  the  fair  inter- 
pretation of  it.  But  we  do  not  think  its  con- 
struction could  go  beyond  that,  or  that  it 
could  be  held  to  show  that  there  were  not 
other  owners  known  to  the  other  complain- 
ants in  the  suit.  It  does  not  purport  to  state 
that  there  were  not,  and  probably  the  person 
making  the  affidavit  could  not  have  sworn  to 
the  knowledge  of  his  coplaintiffs  on  the  sub- 
ject. The  question  then  is,  whether,  where 
there  are  several  complainants  in  a  partition 
suit,  an  affidavit  by  one  of  them  that  there 
are  parties  interested  who  are  unknown,  which 
by  its  most  favorable  construction  can  be  only 
held  to  mean  that  they  are  unknown  to  him, 
is  sufficient  to  authorize  an  order  of  publica- 
tion which  will  give  jurisdiction  over  un- 
known owners,  there  being  nothing  to  show 
that  there  were  not  other  owners  known  to 
the  other  plaintiffs?  We  think  it  is  not,  and 
the  statute  never  intended  to  allow  any  party 
to  be  proceeded  against  as  an  unknown  owner, 
who  might  have  been  a  known  owner  to  some 
of  the  plaintiffs  in  the  suit." 

In  Ashley  v.  Brightman  21  Pick.  (Mass.) 
285,  a  service  by  publication  against  persons 
unknown,  made  pursuant  to  an  order  of  court 
requiring  publication  for  three  weeks  succes- 
sively, was  held  to  be  invalid  where  the  peti- 
tioner in  proof  of  the  service  produced  only 
two  successive  papers  containing  the  pub- 
lished notice. 

In  Leigh  v.  Green,  62  Neb.  344,  86  N.  W. 
1093.  89  Am.  St.  Bep.  751,  it  was  held  that 


service  by  publication  waa  valid  where  it  was 
based  on  an  affidavit  which  was  sufficient  to 
advise  the  court  of  the  nature  of  the  action, 
and  to  show  that  the  action  was  one  in  which 
jurisdiction  could  be  acquired  by  publication. 

It  was  held  in  Bergen  v.  Wyckoff,  84  X. 
Y.  659,  that  a  general  statute  providing  for 
service  by  publication  against  certain  classes 
of  defendants  was  intended  to  include  all  ac- 
tions wherein  service  of  that  kind  could  be 
had,  and  that  service  by  publication  pursuant 
to  that  statute  was  valid  in  partition  proceed- 
ings. And  in  Allen  v.  Allen,  11  How.  Pr.  <N. 
Y. )  277,  it  was  held  that  a  statute  providing 
in  general  that  service  by  publication  might 
be  had  against  iinknown  owners,  and  that 
those  so  unknown  might  be  designated  by  any 
name,  included  partition  proceedings  and  au- 
thorized a  proceeding  in  partition  against 
unknown  defendants  served  by  publication. 

Where  judgment  has  been  had  in  a  par- 
tition proceeding,  in  which  service  was  by 
publication,  it  is  presumed  that  the  court  in 
which  the  judgment  was  obtained  had  before 
it  all  the  facts  necessary  to  the  exercise  of 
its  jurisdiction,  and  the  judgment  will  not 
be  set  aside  on  a  collateral  attack  for  want 
of  proper  publication  unless  it  affirmatively 
appears  that  the  faeta  essential  to  jurisdiction 
did  not  in  fact  exist.  Hardy  v.  Beaty,  84  Tex. 
562,  19  S.  W.  778,  31  Am.  St.  Bep.  80,  where- 
in it  was  held  that  the  fact  that  a  defective 
affidavit  was  .found  in  the  record  and  no  other 
affidavit  appeared  to  have  been  preserved  was 
not  sufficient  ground  for  setting  aside  the 
judgment,  for  in  the  absence  of  any  affidavit 
at  all  the  presumption  rite  e98e  acta  would  be 
indulged,  and  so  it  would  where  a  defective 
affidavit  appeared. 

In  Gillon  ▼.  Wear,  9  Tex.  Civ.  App.  44,  28 
S.  W.  1014,  the  court  held  that  a  judgment 
in  a  partition  proceeding  reciting  on  its  face 
that  service  by  publication  had  been  had,  im- 
ported absolute  verity  in  case  of  a  collateral 
attack. 


IN  BE  CONTEST  OF  SPECIAI.  ELEC- 
TION AT  VIIiIiAQE  OF  CHAGBIH 
FAIiLS. 

Ohio  Supreme  Court — ^March  2,  1915. 

91  Ohio  St.  308;  110  N.  E.  491. 


EleetioBs  •»  Time   of   Clotlns  Polls  — 
Statute  Diroetory 

The  provision  of  the  statute  fixing  the  time 
for  opening  and  closing  the  polls  at  an  elee* 
tion  is  directory  and  not  mandatory.     (Fry 
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V.    Booth,    19    Ohio    St.    26,    approred    and 
followed. ) 

[See  90  Am.  St.  Rep.  78;  9  R.  0.  Ia  tit. 
Elections,  p.  1107.] 
Validity  of  Votes  RoceiTod  after  Olos- 

ine  Tiaie. 

An  election  will  not  be  invalidated  by  rea« 
son  of  the  fact  that  the  election  officers,  in- 
stead of  closing  the  polls  at  5:30  p.m.  as 
directed  by  statute,  kept  the  same  open  until 
I)  o'clock  P.M.,  where  there  was  no  fraud  or 
collusion  and  where  there  were  no  illegal 
votes  cast  after  the  time  fixed  by  statute  for 
closing  sufficient  to  (Change  the  result  of  the 
election. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Court  of  Appeals,  Cuyahoga 
county. 

Election  contest.  Judgment  for  defendanb 

reversed   by   Court  of   Appeals.     Defendant 

brings  error.     The  facta  are  stated  in  the 
opinion.    Revissed. 

Spear,  Mills,  Knight  &  Godfrey  for  plaintiff 
in  error. 
David  d  Heald  for  defendant  in  error. 


[309]  Newman,  J. — The  only  question  for 
determination  in  this  case  arises  upon  a  de- 
n>urrer  to  the  petition  filed  in  an  election 
contest  proceeding  begun  in  the  probate  court 
of  Cuyahoga  county.  The  demurrer  filed  by 
the  mayor  of  the  village  ol  Chagrin  Falls  was 
sustained  by  the  probate  court  and  the  con- 
testant not  desiring  to  amend  or  plead  further 
judgment  was  rendered  against  him.  Error 
was  prosecuted  to  the  court  of  common  pleas 
and  the  judgment  of  the  probate  court  there 
afiirmed.  This  judgment  of  the  court  of  com- 
mon pleas  was  reversed  by  the  court  of  ap- 
peals and  the  cause  remanded  to  the  probate 
court  with  instructions  to  overrule  the  de- 
murrer and  for  further  proceedings  according 
to  law.  The  mayor  of  the  village  has  filed  a 
petition  in  error  in  this  court  and  seeks  a 
reversal  of  the  judgment  of  the  court  of  ap- 
peals. 

An  election  was  duly  and  legally  called  to 
be  held  in  the  village  of  Chagrin  Falls  on 
August  2,  1913.  The  mayor  in  his  proclama- 
tion, published  according  to  law,  notified  the 
voters  of  the  village  to  meet  at  the  usual 
places  of  voting,  two  in  number,  on  Saturday, 
August  2,  1913,  between  the  hours  of  5:30 
o'clock  A.M.  and  5:30  o'clock  p.m.,  central 
standard  time,  to  vote  upon  the  question  as 
to  whether  the  sale  of  intoxicating  liquors 
should  be  prohibited  in  the  village.  On  the 
day  of  the  election  a  cloth  banner  was  dis- 
played in  each  of  the  polling  places  containing 
in    large    black    type    the    [310J    following: 


"Special  Election  today,  Polls  open  from 
5:30  A.M.  to  5:30  P.M." 

The  above  facts  appear  in  the  petition  and 
then  follow  these  allegations: 

"Your  petitioner  further  represents  to  the 
court  that  the  duly  appointed  judges  of  said 
special  election,  or  one  of  them,  caused  to  be 
erased  on  said  printed  banner,  the  printed 
figures  5:30,  and  under  said  figures  in  lead 
pencil,  marked  6:00,  so  as  to  make  said  ban- 
ner read  as  follows:    ^5:30  a.m.  to  6:00  P.  M.' 

"Your  petitioner  further  represents  to  the 
court  that  when  the  votes  cast  at  said  special 
election  were  counted,  it  was  found  and  de- 
termined by  the  oflicers  canvassing  the  votes 
of  said  special  election,  that  the  sale  of  in- 
toxicating liquors  as  a  beverage  in  said  vil- 
lage was  prohibited  by  a  majority  of  two 
votes. 

"Your  petitioner  further  represents  that 
the  judges  and  clerks  of  said  election,  con- 
trary to  law,  and  in  violation  thereof,  and 
contrary  to  the  mayor's  published  proclama- 
tion of  said  special  election,  and  contrary  to 
the  printed  banners  required  to  be  display^ 
on  each  polling  place,  kept  the  polls  o^en 
thirty  (30)  minutes  longer  than  is  provided 
by  law,  and  as  provided  for  and  published  in 
said  proclamation,  and  on  said  printed  ban- 
ners. 

"Your  petitioner  fui^ther  represents  to  the 
court  that  after  5:30  P.M.;  central  standard 
time,  being  the  time  fixed  by  law,  by  said 
proclamation  and  by  said  printed  banners, 
a  large  number  of  votes  were  cast  by  the 
legally  qualified  voters  of  said  village  in  favor 
of  prohibiting  the  sale  of  intoxicating  [311] 
liquors  as  a  beverage,  in  said  village,  which 
said  votes  so  received  by  the  election  officers, 
after  the  lawful  time  for  closing  said  polls, 
changed  the  result  of  said  election;  and  had 
the  law  been  observed  and  the  polls  closed  at 
the  time  provided  by  law,  by  said  proclama- 
tion and  by  said  printed  banners,  the  result 
of  said  special  election  would  have  been  differ- 
ent than  now  appears  upon  the  face  of  the 
poll  books  of  said  special  election,  and  the 
sale  of  intoxicating  liquors  as  a  beverage  in 
said  village  would  not  have  been  prohibited 
at  said  special  election." 

The  petition  prayed  that  notice  be  given  to 
the  mayor  of  the  village  of  the  pendency  of 
the  action  and  that  on  final  hearing  the  court 
declare  the  election  to  be  void  and  the  returns 
certified  by  tlie  election  officers  to  be  of  no 
force  and  effect. 

The  sufficiency  of  the  petition  was  chal- 
lenged because  of  the  failure  to  allege  the 
presence  of  fraud  or  deception,  that  any  legal 
voters  were  deprived  of  the  opportunity  to 
vote  or  that  illegal  voters  were  permitted  to 
vote. 

It  is  the  contention  of  counsel  for  the  con- 
testant, the  defendant  in  error  here,  that  if. 
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after  the  legal  time  for  closing  the  polls, 
enough  votes  were  cast  to  make  different  the 
result  of  the  election  from  that  result  as  com- 
puted from  the  votes  cast  at  the  hour  the 
polls  should  have  been  closed  according  to 
law,  then  the  election  was  void.  It  is  alleged 
in  the  petition  that  had  the  polls  been  closed 
at  5:30  P^.  the  sale  of  intoxicating  liquors 
would  not  have  been  prohibited  at  said  elec- 
tion. 

[312]  This  election  was  held  under  the  Beal 
local-option  law,  in  which  it  is  provided  that 
the  election  shall  be  conducted  as  provided 
by  law  for  the  election  of  members  of  coiucil 
of  the  municipal  corporation  where  the  local- 
option  election  is  held. 

Section  5056,  General  Code,  as  amended 
February  6,  1913  ( 103  O.  L.  21) ,  reads :  "The 
polls  shall  be  open  at  five  thirty  o'clock  fore- 
noon and  kept  open  up  to,  and  closed  at,  five 
thirty  o'clock,  central  ■  standard  time,  in  the 
afternoon  of  the  same  day."  Priol"  to  the 
amendment  the  time  of  closing  the  polls  was 
fixed  by  the  statute  at  6  o'clock. 

There  are  certain  provisions  of  law  relating 
to  elections  and  the  conduct  thereof  which 
are  mandatory,  but  those  fixing  the  time  for 
the  opening  and  closing  of  the  polls  have 
been  held  uniformly  to  be  directory  merely, 
unless  such  provisions  are  declared  to  be  es- 
sential by  the  statute  itself.  Fry  v.  Booth, 
19  Ohio  St.  25;  Montgomery  v.  Henry,  144 
Ala.  629,  6  Ann.  Cas.  965,  39  So.  607,  1 
Ij.R.A.  (N.S.)  656,  and  the  cases  cited. 

The  purpose  of  a  popular  election  is  to  as- 
certain the  will  of  the  electors  as  to  a  given 
proposition  submitted  to  them  or  as  to  who 
shall  serve  them  as  officers.  Where  there  is 
a  fair  and  honest  expression  of  the  will  of  the 
electors  and  where  there  is  no  fraud  and 
where  no  substantial  right  is  violated,  an  elec- 
tion will  not  be  invalidated  by  reason  of  a 
failure  to  follow  directory  provisions  of  the 
law.  In  the  instant  case  it  is  not  claimed 
that  any  votes  were  cast  after  the  legal  time 
for  closing  the  polls  which  were  not  entitled 
to  be  cast  had  thev  been  cast  within  the  hours 
fixed  by  statute.  [313]  It  is  conceded  that 
the  polls  were  not  kept  open  by  the  election 
officers  after  the  time  fixed  by  law  for  the 
purpose  of  altering,  changing  or  affecting  in 
any  wav  the  result  of  the  election,  nor  was 
there  any  fraud  or  collusion.  It  was  simply 
an  innocent  noncompliance  on  their  part  with 
the  directory  provision  of  the  statute  relating 
to  the  closing  of  the  polls,  unaware,  perhaps, 
of  the  fact  that  Section  5056  had  been  amend- 
ed. 

Was  the  purpose  of  this  election — the  secur- 
ing of  a  fair  and  honest  expression  of  the 
will  of  the  electors  as  to  whether  intoxicat- 
ing liquors  should  be  sold  as  a  beverage  in  the 
village — interfered  with?  From  aught  that 
appears  in  the  petition  every  elector  in  the 


village  voted.  No  one  was  deprived  of  his 
vote.  No  illegal  vote  was  cast.  There  was 
no  impediment  or  obstruction  to  a  fair  ex- 
pression of  the  will  of  the  electors. 

In  Fry  v.  Booth,  supra,  where  the  polls 
were  closed  *'for  the  hour  spent  at  dinner," 
the  court  say  that  a  departure  from  a  strict 
observance  of  the  provisions  of  the  statute  as 
to  keeping  open  the  polls  does  not  necessarily 
invalidate  the  election  where  it  appears  that 
no  fraud  has  been  practiced  and  no  substantial 
right  violated. 

Were  the  polls  closed  at  a  time  earlier  than 
that  fixed  by  law  and  qualified  voters  wert* 
thereby  prevented  from  voting,  and  it  could 
be  shown  that  the  result  of  the  election  would 
have  been  materially  changed  had  the  polls 
been  kept  open  up  to  the  time  fixed  by  law. 
then  it  might  be  said  that  there  was  an  inter- 
ference with  the  free  and  full  expression  of 
the  majority.  But  keeping  open  the  pollh 
after  [314]  the  time  fixed  by  law  and  per- 
mitting no  one  to  vote  except  qualified  voters 
does  not  have  that  effect. 

The  failure  of  the  election  officers  to  ob- 
serve this  directory  provision  of  the  statute 
did  not  render  the  votes  of  qualified  electors 
cast  after  the  time  fixed  by  law  illegal. 
Those  cast  after  the  time  fixed  by  law  were 
as  expressive  of  the  will  of  tlie  electors  as 
those  cast  before. 

It  not  appearing  in  the  petition  that  there 
was  fraud,  or  that  illegal  votes  were  cast 
after  the  time  fixed  by  law  for  closing  the 
polls,  or  that  any  substantial  right  was  vio- 
lated, or  that  there  was  any  interference  witli 
a  fair  and  honest  expression  of  the  will  of  the 
electors,  a  cause  of  action  is  not  stated.  The 
probate  court  was  correct  in  sustaining  the 
demurrer,  and  the  judgment  of  the  court  of 
appeals  is  therefore  reversed  and  that  of  the 
common  pleas  afiirmed. 

Judgment  of  the  court  of  appeals  reversed 
and  that  of  the  court  of  common  pleas  af- 
firmed. 

Nichols,  C.  J.,  Johnson,  Donahue,  Wana- 
maker,  Jones  and  Matthias,  J  J.,  concur. 


NOTE. 

Tt  is  held  in  the  reported  case  that  the  keep 
ing  open  of  the  polls  for  half  an  hour  past  the 
statutory  closing  time  does  not  invalidate  an 
election  if  there  is  no  fraud  and  no  illegal 
votes  are  cast.  Votes  cast  after  the  time  fixed 
by  law  for  closing  are  said  to  be  valid,  for  the 
reason  that  they  are  **as  exprossivc  of  th*^ 
will  of  the  electors  as  those  cast  before."  The 
validity  of  a  ballot  cast  after  the  time  for 
the  closing  of  the  polls  is  discussed  in  the 
note  to  Lane  v.  Fern,  Ann.  Cas.  191 3B  155, 
from  which  it  appears  that  the  weight  of  au- 
thority is  against  the  decision  in  the  reported 
case. 


IN  RE  IiUNDT. 


Washington  Supreme  Court — November  5, 

1914. 


82  Wash,.    14S;  14:3  Pac.  885, 


JTiiTeiiile   Courts   •»   Purpose   and   Con- 
struction, of  TitL'W, 

The  Juvenile  Court  Law  (Laws  1913,  p. 
520),  declaring  that  certain  minor  children 
shall  be  considered  delinquents  and  wai*d8 
of  the  state,  should  be  given  a  liberal  con- 
struction, so  as  to  give  effect  to  the  beneficent 
purpose  of  the  law,  except  in  so  far  as  it  pur- 
ports to  restrain  the  liberty  of  infants,  in 
which  case  it  should  be  construed  with  all 
the  strictness  of  a  criminal  statute. 

[See  note  at  end  of  this  case.] 

JTnrisdlotion  •»  Married  Infant. 

The  Juvenile  Court  Law  (Laws  1913,  p. 
520),  declaring  that  the  law  shall  appy  to  all 
minor  children  under  the  age  of  18  who  are 
delinquent  or  dependent,  and  that  the  words 
''dependent  children"  shall  mean  any  child  un- 
der the  age  of  18  who  habitually  visits  any 
pool  room,  saloon,  or  place  where  intoxicat- 
ing liquors  are  sold,  etc.,  applies  to  a  girl 
of  17  who  had  previously  been  married  to 
a  man  of  full  age,  though  the  marriage  had 
been   annulled. 

[See  note  at  end  of  this  case.] 

Infants    — -    Xhnployntent    Forbidden    «- 
Singine  in  Cafe. 

Under  the  Juvenile  Court  Law  (Laws  1913, 
p.  520),  a  girl  of  17  cannot  sing  in  a  caf^ 
where  intoxicants  are  sold,  even  though  she 
gains  her  livelihood  in  that  manner,  and 
notwithstanding  it  is  elsewhere  provided  in 
the  act  that  children  under  the  age  of  12 
shall  not  participate  in  any  entertainment 
for  hire. 

[See  note  at  end  of  this  ease.] 

Appeal  from  Superior  Court,  Spokane 
county:     Sullivan,  Judge. 

Complaint  charging  Lyndelle  Lundy  with 
being  juvenile  delinquent  person.  From  judg- 
ment rendered,  delinquent  and  her  mother  ap- 
peal. The  facts  are  stated  in  the  opinion. 
Affirmed. 

E.  0.  Connor  for  appellants. 
Lawrence  H.  Br&wn  for  respondent. 


[1491  Ellis,  J. — On  October  9,  1913,  a  com- 
plaint was  filed  in  the  superior  court  of 
Spokane  county,  charging  Lyndelle  Lundy,  a 
female  child,  under  the  age  of  eighteen 
years,  with  being  a  juvenile  delinquent  per- 
son. She  answered,  admitting  that  she  is 
under  the  age  of  eighteen  years,  but  alleged 
that  she  was  married  on  March  1,  1913,  to 
a  man  thirty-two  years  old;  that  her  mother 
gave  written  consent  to  the  issuance  of  the 
marriage  license,  and  to  the  marriage,  and 
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that,  on  July  14,  1913,  a  decree  annulling  the 
marriage  was  entered.  A  demurrer  to  this 
answer  was  sustained. 

The  cause  was  tried  to  the  court  upon  a 
statement  of  agreed  facts  stipulating  that  the 
girl  is  under  the  age  of  eighteen  years,  to 
wit,  of  the  age  of  seventeen  years;  that  she 
has  been  married  to  a  man  of  full  age;  that 
the  marriage  has  been  annulled  by  a  valid 
decree;  that  Lyndelle  Lundy  has  been  en- 
gaged in  singing  for  wages  in  two  restau- 
rants, to  wit,  the  St.  Germain  Cafe  and  the 
Silver  Grill,  in  the  evenings;  that  in  each  of 
these  restaurants  wines,  liquors,  and  beer 
were  sold  and  served  and  there  consumed  by 
the  patrons  and  diners,  aiid  the  girl  was  sup- 
porting herself  and  assisting  in  the  support 
of  her  mother  by  the  wages  earned  in  sing- 
ing in  such  restaurants.  The  court  held 
that  the  girl,  being  only  of  the  age  of  seven- 
teen years,  is  "a  minor  child  under  the  age 
of  eighteen  years,"  and  subject  to  the  juris- 
diction of  the  juvenile  laws  and  authorities 
until  she  shall  become  of  the  age  of  eighteen 
years.  The  delinquent  and  her  mother  pros- 
ecute this  appeal. 

As  we  view  the  matter,  but  two  questions 
are  presented  for  our  consideration:  (1)  Is 
a  girl  under  the  age  of  eighteen  years  within 
the  purview  of  the  juvenile  law,  and  subject 
to  the  jurisdiction  of  the  juvenile  court 
whether  she  be  married  [150]  or  single?  (2) 
Does  that  law  apply  to  a  vocalist  for  hire 
who  sings  in  a  public  restaurant  where  liq- 
uors are  sold  and  consumed?  Both  of  these 
questions  must  be  determined  by  the  terms 
of  the  act  construed  with  reference  to  its 
manifest  purpose  and  intent. 

The  scope  of  the  act  is  determined  by  its 
first  section  which,  so  far  as  here  material, 
reads  as  follows: 

"Swtion  1.  This  act  shall  be  known  as  the 
'Juvenile  Court  Law'  and  shall  apply  to  all 
minor  children  under  the  age  of  eighteen 
years  who  are  delinquent  or  dependent;  and 
to  any  person  or  persons  who  are  responsi- 
ble for  or  contribute  to,  the  delinquency  or 
dependency  of  such  children. 

"For  the  purpose  of  this  act  the  words  V»e- 
pendent  child'  shall  mean  any  child  under 
the  age   of  eighteen  years.     .     .     . 

"(10)  Who  habitually  visits  any  billard- 
room,  or  pool-room;  or  any  saloon,  or  place 
where  spirituous,  vinous,  or  malt  liquors  are 
sold,  bartered,  or  given  away;   or     .     .     . 

"(16)  Who  from  any  cause  is  in  danger 
of  growing  up  to  lead  an  idle,  dissolute  or 
immoral  life;  or     .     .     . 

"(18)  Any  child  under  the  age  of  twelve 
years  found  peddling  or  selling  any  article, 
or  singing  or  playing  on  any  musical  in- 
strument for  gain  upon  the  public  street, 
or  giving  any  public  entertainment,  or  who 
accompanies,  or  is  used  in  aid  of,  any  person 
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so  doing:  Provided,  That  this  act  shall  not 
prohibit  the  giving  of  entertainments  by 
regularly  organized  schools  or  societies  where 
twelve  or  more  musical  instruments  are  used. 

"The  words  'delinquent  child*  shall  include 
any  child  under  the  age  of  eighteen  years  who 
violates  any  law  of  this  state,  or  any  ordi- 
nance of  any  town,  city,  county  or  city  and 
county  of  this  state  defining  crime;  or  who 
habitually  uses  vile,  obscene,  vulgar,  profane 
or  indecent  language,  or  is  guilty  of  immoral 
conduct;  or  who  is  found  in  or  about  rail- 
road yards  or  tracks;  or  who  jumps  on  or 
off  trains  or  cars;  or  who  enters  a  car  or 
engine,   without  lawful   r.uthority. 

"For  the  purpose  of  this  act  only,  all 
delinquent  and  dependent  children  within  the 
state  shall  be  considered  wards  of  this  state 
and  their  persons  shall  be  subject  to  the 
custody,  care,  guardianship  and  control  of 
the  court  as  hereinafterprovided."  Laws 
1913,  p.  620,  §  1;  3  Rem.  &  Bal.  Code,  § 
1987-1. 

[151]The  act,  in  its  application  to  the 
delinquent,  is  not  punitive  in  its  nature  or 
purpose.  The  policy  underlying  this  law  is 
protection,  not  punishment.  Its  purpose  is 
not  to  restrain  criminals  to  the  end  that 
society  may  be  protected  and  the  criminal 
perchance  reformed;  it  is  to  prevent  the 
making  of  criminals.  Its  operation  is  intend- 
ed to  check  the  criminal  tendency  in  its  in- 
ception, and  protect  the  unformed  character 
in  the  facile  period  from  improper  environ- 
ment and  influences.  In  short,  its  motive  is 
to  give  to  the  weak  and  immature  a  f&ir 
fighting  chance  for  the  development  of  the 
elements  of  honesty,  sobriety  and  virtue  es- 
sential to  good  citizenship.  While  no  petson, 
whether  minor  or  adult,  should  ever  be  re- 
strained of  liberty  without  due  process,  and 
in  that  respect  the  statute  must  be  construed 
with  all  the  strictness  of  a  criminal  law 
(VTeber  v.  Doust,  81  Wash.  668,  143  Pac. 
148)  in  other  respects  it  should  be  liberally 
construed  to  the  end  that  its  manifest  benefi- 
cent purpose  may  be  effectuated  to  the  fullest 
extent  compatible  with  its  terms.  The  act, 
taken  as  a  whole,  will  admit  of  no  other 
view. 

We  are  asked  to  hold  that  because  another 
statute,  Rem.  &  Bal.  CkKie,  §  8744  (P.  C.  69, 
§  3)  declares  "All  females  married  to  a 
person  of  full  age  shall  be  deemed  and  taken 
to  be  of  full  age,"  the  admitted  prior  mar- 
riage of  the  child  here  involved  caused  her 
to  become  and  remain  of  full  age  for  all  pur- 
poses, and  that  the  annulment  of  the  mar- 
riage did  not  restore  her  former  status  as 
a  minor  child,  within  the  purview  of  the 
juvenile  court  law.  The  statute  referred  to, 
however,  in  removing  the  disabilities  of  mi- 
nority, does  not  use  the  words  "for  all  pur- 
poses" which  we  are  asked  to  read  into  it. 


That  statute  merely  removes  the  common 
law  disabilities  of  minority.  It  was  never 
intended  to  prohibit  a  classification  of  minors 
for  the  purposes  of  legislation,  nor  to  limit 
the  meaning  of  the  word  "minor"  in  acts  re- 
lating to  minors  as  a  class  without  that  ex- 
ception. As  we  view  the  juvenile  court  law, 
we  find  it  unnecessary  to  enter  into  a  lengthy 
discussion  of  this  point,  or  to  determine 
whether  the  annulment  [152]  of  the  marriage 
restored  the  delinquent's  status  as  a  minor 
for  all  purposes,  or  for  any  purpose.  Viewed 
as  a  remedial  rather  than  a  punitive  statute, 
we  would  not  be  justified  in  holding  that 
the  definition  of  a  delinquent  or  dependent 
person,  found  in  the  language  of  the  first 
section  of  the  act  which  we  have  quoted,  is 
dominated  and  controlled  by  the  single  word 
"minor,"  taken  in  its  technical  legal  signifi- 
cance as  found  in  other  connections,  and  as 
applied  in  relation  to  other  things.  The 
purposes  of  the  juvenile  court  law  have  & 
clear  and  distinct  connection  with  age  as 
related  to  discretion  and  character.  In  pass- 
ing it,  the  legislature  indulged  the  usual 
presumptions  arising  from  human  experience 
that  there  is  ordinarily  a  lack  of  mature 
discretion,  discriminating  judgment,  and  sta- 
bility of  character  in  children  under  the  age 
of  eighteen  years;  hence,  it  does  not  apply 
to  all  minor  children,  but  only  to  "all  minor 
children  under  the  age  of  eighteen  years." 
Moreover,  the  very  next  seatence  of  the  act 
omits  the  word  "minor"  and  eays  "For  the 
purposes  of  this  act  the  words  ^dependent 
child'  shall  mean  any  child  under  the  age  of 
eighteen  years,"  thus  defining  its  own  terms. 
The  same  omission  occurs  again  in  subdivi- 
sion 18  of  this  section,  in  defining  the  words 
"delinquent  child"  as  including  "any  child 
under  the  age  of  eighteen  years,"  etc.  Clear- 
ly, the  age  is  the  controlling  element,  not 
the  minority.  That  the  purposes  of  the  act 
arc  broader  and  more  comprehensive  than 
statutes  applicable  to  minora  merely  as 
minors  is  made  clear  in  the  closing  clause 
of  this  first  definitive  section,  which  declares 
"for  tlie  purpose  of  this  act  only,"  all  delin- 
quent and  dependent  children  (presumably  as 
just  before  defined),  shall  be  the  wards  of 
the  state  and  "subject  to  the  custody,  care, 
guardianship  and  control  of  the  court.** 
When  the  beneficent  purposes  of  the  act  are 
recognized'  as  the  controlling  motive  of  the 
legislature  in  passing  it,  vfe  can  hardly  con- 
ceive that  the  members  of  that  body  intendtnl 

m 

to  exempt  from  the  purview  of  the  act  tnose 
females  under  tJie  age  of  eighteen  years  wno 
had  already  evinced,  by  marriage  at  a  tender 
age,  that  native  [153]  recklessness  or  indis- 
cretion, too  often  the  concomitant  of  mere 
physical  precocity,  Which  it  is  one  of  the 
objects  of  the  act  to  guard  against  and  con- 
trol.   Suppose  the  act  applied  only  to  **minor 
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children"  or  "any  thild,"  as  later  stated,  "un- 
der the  age  of  eighteen  years,"  "found  living 
or  being  in  any  house  of  prostitution  or  as- 
signation," eliminating  all  save  the  ninth  sub- 
division; would  any  one  suppose  that  the 
state's  guardianship  or  the  court's  tutelage 
would  be  held  abrogated  by  any  prior  mar- 
riage of  the  habitue? 

We  hold  that  a  girl  under  eighteen  years 
of  age  is  within  the  purview  of  the  juvenile 
law  and  within  the  jurisdiction  of  the  juve- 
nile court,  notwithstanding  her  prior  mar- 
riage to  a  pers<ni  of  full  age.  There  are  au- 
thorities which  take  the  opposite  view,  but 
we  adopt  this  construction  of  the  act  ad- 
visedly, and  believe  that  in  so  doing  we  are 
carrying  out  the  legislative  will  and  preserv- 
ing the  sound  public  policy  portrayed  by  the 
whole  tenor  of  the  act. 

Does  the  juvenile  court  law  apply  to  a 
singer  for  hire  in  a  public  restaurant  where 
liquors  are  sold  and  consumed?  Every  con- 
sideration which  calls  for  a  broad  interpreta- 
tion of  tlie  act  in  its  application  to  persons 
calls  equally  for  the  same  breadth  of  inter- 
pretation in  its  application  to  places.  This 
hardly  needs  to  be  amplified.  It  seems  too 
plain  for  argument.  But  the  words  of  sub- 
division 10  of  the  first  section  of  the  act, 
even  standing  alone,  without  a  consideration 
of  the  broad  purposes  of  the  act  as  a  whole, 
will  hardly  admit  of  a  construction  exclud- 
ing such  restauranta.  That  subdivision  ap- 
plies to  one  "who  habitually  visits  any  bil- 
liard-room or  pool-room;  or  any  saloon  or 
place"  where  liquors  are  sold.  Broader 
language  could  hardly  be  framed.  If  it  had 
been  the  intention  of  the  legislature  to 
exclude  other  places  than  saloons,  the  words 
**or  place"  would  necessarily  have  been 
omitted.  If  it  had  been  intended  to  ex- 
clude any  place  where  meals  were  sold  as 
well  as  liquor,  it  would  have  been  easy  so 
to  state.  In  short,  if  there  had  been  any 
intention  to  except  restaurants,  the  ex- 
ception, in  appropriate  [154]  language,  was 
so  obviously  necessary  to  exclude  such  places 
from  the  language  already  used,  that  the 
legislature  would  doubtless  have  made  the 
express  exception.  No  exception  having  been 
made,  the  language  must  be  given  its  plain, 
ordinary  meaning,  which  is  the  inclusion  of 
every  place  where  liquors  are  sold.  It  may 
be  argued  that  there  are  many — perhaps  a 
majority — of  restaurants  and  hostelries 
where  liquors  are  dispensed  to  patrons  with 
their  meals  which  are  conducted  in  an  orderly 
and  circumspect  manner  at  all  times,  and 
patronized  by  thoroughly  respectable  and 
moral  people.  This  is  true,  but  it  is  also 
true  that  there  may  be,^  and  doubtless  are, 
many  restaurants  where  liquors  are  sold 
which  are  not  orderly,  where  there  is  drunk- 
enness, and  where  the  surroundlags  would 
Ann.  Cas.  1916B. — 64. 


have  a  direct  tendency  to  corrupt  the  young 
and  immature.  It  is  the  purpose  of  the  law, 
as  shown  by  the  eigfhteen  subdivisions  of  sec- 
tion one  of  the  act,  to  specify,  as  nearly  aa 
any  general  law  can,  the  exact  things  which 
fall  within  its  purview.  As  between  places, 
if  there  is  to  be  any  specification  of  places, 
the  line  must,  of  necessity,  be  drawn  bome- 
where.  The  legislature  haa  drawn  it  between 
places  where  liquors  are  sold  and  those  where 
they  are  not.  For  a  court  to  draw  the  line 
elsewhere  would  be  to  legislate,  not  to  con- 
strue. We  are  constrained  to  hold  that,  both 
by  the  terms  of  the  act,  and  by  a  considera- 
tion of  its  purposes,  one  who  habitually  visits 
any  place,  whether  a  saloon,  restaurant  or 
cafe,  where  liquors  are  sold,  is  within  the 
purview  of  the  act. 

But  it  is  argued  that  subdivision  10,  above 
quoted,  does  not  include  a  singer  for  hire; 
that  one  who  visits  such  a  place,  though 
every  evening,  for  the  purpose  of  singing  for 
hire,  does  not  "habitually  visit"  it  within  the 
meaning  of  the  act.  The  words  of  that  sub- 
division, however,  do  not  exclude,  either  ex- 
pressly or  by  inference,  persons  whose  habit- 
ual visits  are  inspired  by  a  desire  for  gain 
any  more  than  those  inspired  by  a  desire  for 
pleasure.  Suppose  this  singer  had  nightly 
visited  a  saloon  to  sing  for  pay.  Would  any 
one  contend  that  she  would  not  be  an  habit- 
ual visitant  within  the  meaning  [155]  of  the 
act?  The  law  recognb.es  neither  poverty  nor 
cupidity  as  an  excuse  in  such  a  case,  any 
more  than  in  the  case  of  one  who,  for  pay, 
"frequents  the  company  of  reputed  criminals 
.  .  .  or  prostitutes,"  included  in  the '  act 
of  by  subdivision  8,  or  one  who,  for  pay,  lives 
in,  or  is  "in  any  house  of  prostitution  or  as- 
signation" included  by  subdivision  9.  These 
are,  of  course,  extreme  illustrations,  and  the 
parallel  is  drawn  not  for  the  purpose  of  show- 
ing that  every  person  under  the  age  of  eight- 
een years  who  habitually  visits  a  restaurant 
or  hotel  dining  room  where  intoxicants  are 
served  to  patrons  necessarily  falls  within  the 
purview  of  the  act,  but  only  as  showing  that 
no  such  person  is  necessarily  excluded,  and 
that  the  incident  of  singing  for  hire  has  no 
exculpatory  efTect  in  any  case.  It  may  be 
urged  that,  unless  this  would  exclude  the 
singer  from  the  purview  of  the  act,  then  every 
person  under  eighteen  years  of  age  who  visits 
such  a  restaurant  or  hotel  dining  room  for 
the  purpose  of  partaking  of  meals  would  be 
within  its  purview.  But  this  by  no  means 
follows.  The  serving  of  meals  is  the  legally 
recognized  business  of  hotels  and  restaurants. 
The  employment  of  a  singer,  much  less  a 
juvenile  sinper,  is  no  necessary  part  of  such 
business.  The  juvenile  court  law  by  no  con- 
struction could  ever  have  been  intended  to 
prevent  any  member  of  the  public  from  visit- 
ing such  places  habitually  to  patronize  them 


1010 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


in  the  exercise  of  the  lawful  function  of  pro- 
viding meals.  In  such  a  case,  whether  the 
habitual  visits  of  a  person  under  eighteen 
years  of  age  are,  in  good  faith,  for  such  pur- 
poses only  or  whether  such  purpose  is  merely 
the  ostensible  purpose,  the  real  purpose  being 
for  lounging,  amusement  or  idling,  is  a  ques- 
tion of  fact  to  be  determined  by  the  court 
upon  evidence  in  each  case.  The  distinction 
is  this:  Visiting  in  good  faith  for  the  pur- 
pose of  procuring  meals  is  always  an  excul- 
patory element,  since  it  is  often  a  practical 
necessity  and  has  no  inevitable  tendency  to 
corrupt  even  the  young.  Visiting  by  the 
young  for  hire  can  never  be,  in  itself,  an 
exculpatory  element,  since  it  has  in  it  no 
element  of  necessity  and  may  have  a  corrupt- 
ing [156]  tendency.  This  distinction  is  found 
in  the  very  purpose  of  the  act,  and  is  sus- 
tained by  the  broad  discretion  to  determine 
who  is  a  delinquent  vested  in  the  court  by 
subdivision  16  of  section  1  (3  Rem.  k  Bal. 
Code,  §  1987-1)  of  the  act,  which  includes 
any  such  person  "who  from  any  cause  is  in 
danger  of  growing  up  to  lead  an  idle,  dis- 
solute or  immoral  life.''  The  effect  of  the 
distinction  is  this:  Where  the  place  falls 
within  the  terms  of  the  act,  yet,  where,  from 
the  nature  of  the  place  and  business,  there 
can  be  an  habitual  visiting  for  a  purpose  not 
running  counter  to  the  beneficent  Intent  of 
the  act,  the  burden  is  upon  the  visitor  to 
show  that  his  visits  are  for  such  purpose, 
but  he  does  not  show  it  as  a  matter  of  law 
by  showing  that  the  habitual  visits  are  to 
sing  for  hire.  That  excuse  is  in  law  no  excuse 
and  a  person  under  the  age  of  eighteen  years, 
who  gives  no  other,  comes,  as  a  matter  of  law, 
within  the  purview  of  the  juvenile  law  and  is 
subject  to  the  jurisdiction  of  the  juvenile 
court.  The  other  view  would  invite  evasion, 
court  fraud,  and  place  a  burden  not  imposed 
by  the  statute  upon  those  responsible  for  its 
enforcement.  Our  construction  of  the  law- 
imposes  no  hardship.  It  permits  the  opera- 
tion of  hotels  and  restaurants  with  every 
right  essential  to  such  operation  as  now  per- 
mitted by  other  laws  and  without  the  loss 
of  any  patronage  offered  in  good  faith.  Even 
assuming  that  singing  is  an  essential  adjunct, 
no  stretcii  of  imagination  can  require  that  the 
singer  be  under  eighteen  years  of  age. 

There  is  no  merit  in  the  suggestion  that 
because  subdivision  eighteen  prohibits  any 
child  under  twelve  years  of  age  from  singing 
for  gain  upon  the  public  street  or  giving  any 
public  entertainment,  therefore,  an  older 
child  may  sing  for  gain  in  a  place  where 
liquors  are  sold.  The  consequence  of  the 
conclusion  is  self-evident. 

The  judgment   is  affirmed. 

Crow,  C.  J.,  Main,  Chad  wick,  and  Gose, 
J  J.,  concur. 
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/.  Introductory* 

It  is  the  purpose  of  this  note  to  review  the 
decisions  dealing  with  the  nature  ar.d  purpose 
of  juvenile  courts,  their  powers,  and  the  pnn 
cedure  therein.  The  validity  of  statute* 
creating  those  courts  is  discussed  in  the  note 
to  Lindsay  v.  Lindsay,  Ann.  Cas.  191 4A  1222. 
and  the  constitiitionality  of  the  statutes  pro- 
viding for  the  commitment  of  wayward  chil- 
dren to  institutions  or  to  a  proper  guard- 
ianship without  a  jury  trial  is  considered  in 
the  notes  to  Com.  v.  Fisher,  5  Ann.  Cas.  92. 
and  Pugh  v.  Bowden,  14  Ann.  Cas.  816. 

II,  Nature,  Purpose  and  EHtablishmeHt. 

It  is  not  the  purpose  of  the  statutes  creat- 
ing juvenile  courts  to  provide  additional 
courts  for  the  punisluueiit  of  crime.  The 
purpose  is  to  establish  special  tribunals,  hav- 
ing jurisdiction  within  prescribed  limits,  of 
cases  relating  to  the  moral,  ph^-sical  and 
mental  well-being  of  children  to  the  end  that 
they  may  be  directed  away  from  paths  of 
crime.  Ex  p.  Januszewski,  196  Fed.  123; 
Moore  v.  Williams,  19  Cal.  App.  600,  127 
Pac.  309;  In  re  Turner,  reported  in  full, 
post,  this  volume,  at  page  1022;  Marlow** 
V.  Com.  142  Ky.  106,  133  S.  \V.  1137: 
Lindsay  v.  Lindsay,  267  111.  328,  Ann. 
Cas.  1914A  1222,  100  N.  E.  892.  45  L.R.A. 
(N.S.)  908;  State  v.  Eisen,  53  Ore.  297.  9ti 
Pac.  282, 100  Pac.  257 ;  Mill  v.  Brown,  31  Via\* 
473,  88  Pac.  609,  120  Am.  St.  Rep.  935:  WVlier 
v.  Doust,  84  Wash.  330,  146  Pac.  623:  Ojrden  v. 
State,  162  Wis.  500,  156  N.  W.  476.  "Juve- 
nile courts,  .  .  .  are  the  creation  of  mod- 
ern philanthropic  endeavor,  and  are  designed 
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to  and  in  fact  do  provide  a  most  excellent 
means  of  restraining  and  reforming  wajward 
persons  who,  unchecked,  may  become  a  men- 
ace to  society."  Moore  v.  Williams,  supra. 
"Tlie  purpose  of  the  children's  court,  .  .  . 
is  not  to  convict,  or  punish,  but  to  protect. 
^Starting  with  the  innovation  of  hearings  of 
juvenile  cases  in  a  separate  room,  a  new 
court  followed,  wherein  it  was  often  found 
that  the  first  step  was  to  take  the  child  from 
the  corrupting  influence  of  bad  surroundings. 
Justification  for  such  a  power  to  take  the 
child  away  from  depraved  parents  was  taken 
from  the  old  chancery  jurisdiction,  exercised 
as  parens  patriae — in  former  times  inv(^ed 
chiefly  for  children  with  property,  or  in  con- 
nection with  matrimonial 'decrees.  On  behalf 
of  infancy,  suffering  from  poverty,  vice,  and 
neglect,  this  ancient  chancery  doctrine  was 
now  laid  hold  of  and  turned  to  wider  service. 
The  interests  of  the  child,  not  the  punishment 
of  crimes,  are  the  subjects  of  the  jurisdic* 
tion  of  children's  courts."  In  re  Antonopu< 
los,  157  N.  Y.  S.  589.  "The  juvenile  court 
law  of  1905  (Laws  190^,  ch.  59;  Comp.  St. 
1911,  ch.  20,  art.  II)  ...  substantially 
in  its  present  form  has  been  adopted  by 
many  of  the  otlier  states,  and  the  courts  of 
those  states  have  often  been  called  upon  to 
determine  its  nature,  scope,  policy,  and  va- 
lidity. It  may  be  said  that  its  purpose  is  to 
help,  not  punish,  the  child.  Its  functions  are 
largely  parental,  and  it  acts  in  the  interests 
of  the  child,  not  adversely  thereto.  The  law 
is  not  of  a  criminal  nature.  The  purpose  of 
the  criminal  law  is  to  punish,  while  the 
juvenile  law  is  to  help  the  child,  and  re- 
straint is  only  imposed  as  a  means  of  such 
help."  State  v.  Bryant,  94  Neb.  754,  144  N. 
W.  804. 

In  a  number  of  jurisdictions  separate  juve- 
nile courts  are  not  created  by  the  juvenile 
court  acts,  the  jurisdiction  under  the  stat- 
utes being  conferred  on  existing  courts,  pro- 
vision being  made  for  separate  dockets  and 
records  and  permitting  the  courts  to  be  des- 
ignated as  juvenile  courts  when  proceeding 
under  the  statutes.  People  v.  Budd,  24  Cal. 
App.  176,  140  Pac.  714;  In  re  Sharp,  15 
Idaho  120,  96  Pac,  563,  18  L.R.A.(N.S.)  886; 
State  V.  Drury,  25  Idaho  787,  139  Pac.  1129; 
Lindsay  v.  Lindsay,  257  111.  328,  Ann.  Cas. 
J914A  1222,  100  N.  E.  892,  45  L.R.A.(N.S.) 
!)08;  DeKay  v.  Oliver,  161  la.  550,  143  N.  W, 
508;  Marlowe  v.  Com.  142  Ky.  106,  133  S. 
W.  1137;  State  v.  Ragan,  125  La.  121,  51 
So.  89 ;  Van  Leuven  v.  Ingham  Circuit  Judge, 
166  Mich.  115,  131  N.  W.  531 ;  In  re  Brough- 
ton  (Mich.)  158  N.  W.  884;  State  v. 
Klasen,  123  Minn.  382,  143  X.  W.  984,  49 
L.R.A.(N.S.)  R97;  State  v.  Bryant,  94  Neb. 
754,  144  N.  W.  804;  Travis  v.  State,  31  Ohio 
Cir.  Ct.  Rep.  492;  In  re  Powell,  6  Okla.  Crim. 
405,  120  Pac.  1022;  Com.  v.  Fisher,  213  Pa. 


St.  48,  62  Atl.  198;  State  v.  Issenhuth,  34 
S.  D.  218,  148  N.  W.  9;  Ragsdale  v.  State, 
61  Tex.  Crim.  145,  134  S.  W.  234. 

///.  Compensation  of  Jttdge, 

In  State  v.  Brown,  132  Tenn.  685,  179  S. 
W.  321,  it  appeared  that  the  statute  creat- 
ing the  office  of  judge  of  the  juvenile  court 
failed  to  provide  a  salary  for  the  occupant 
of  the  office.  After  the  election  of  a  judge 
an  amendatory  act  was  passed,  fixing  the 
salary  of  the  judge.  It  was  held  that  this 
was  no  violation  of  the  constitutional  pro- 
vision forbidding  an  increase  or  diminution 
of  the  salary  of  judges  during  the  term  for 
which  they  are  elected. 

IV.  ProhaUon  Officers, 

In  some  jurisdictions  the  juvenile  court 
has  the  power  to  parol  a  delinquent  child 
during  a  probation  period  in  the  care  of  the 
probation  officer.  In  re  Broughton  (Midi.) 
168  N.  \V.  884;  Board  of  Children's  Guardi- 
ans V.  Juvenile  Court,  reported  in  full,  post, 
this  volume,  at  page  1019.  See  also  Rooks  v. 
Tindall,  138  Ga.  863,  76  S.  E.  378,  wherein 
it  was  held  that  it  was  not  error  on  the  trial 
of  a  habeas  corpus  proceeding  involving  the 
custody  of  a  child  held  under  a  commitment  of 
a  juvenile  court  to  remand  the  custody  of  the 
child  to  the  keeping  of  the  probation  officer. 

In  SUte  V.  Police  Jury,  128  I^.  911,  55 
So.  572,  it  was  held  that  the  right  and  power 
to  fix  the  salary  of  a  probation  officer  is 
legislative  in  character  and  that  the  power  of 
a  juvenile  court  judge  to  fix  the  salary  of 
a  probation  officer  cannot  be  deduced  from  his 
power  to  appoint  the  officer. 

The  Oklahoma  statute  relating  to  juvenile 
courts  provides  that  the  court  has  authority 
to  appoint  or  designate,  by  and  with  the  con- 
sent of  the  county  commissioners,  one  discreet 
person  of  good  character,  to  serve  as  probation 
officer.  (Sec.  4420,  Rev.  Laws  1910.)  Un- 
der that  statute  the  only  question  for  the 
board  of  commissioners  to  pass  on  is  whether 
a  person  appointed  as  a  probation  officer  is  a 
discreet  person  of  good  character.  Seminole 
County  V.  Cobb,  31  Okla.  196,  120  Pac.  913; 
Buffington  v.  State,  152  Pac.  853. 

V,  Jurisdiction, 

1.  In  General. 

It  .seems  that  a  juvenile  court  is  a  court 
of  special  and  limited  jurisdiction.  U.  S.  v. 
West,  34  App,  Cas.  (D.  C.)  12  followed  in 
Zinkham  v.  Linaweaver,  34  App.  Cas.  (D.  C.) 
19 ;  Ogden  v.  State,  162  Wis.  500,  156  N.  W. 
476.  And  its  powers  will  not  be  enlarged  by 
implication.  U.  S.  v.  West,  supra.  In  that 
case    it    appeared    that   the    defendant    was 
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charged  in  the  juvenile  court  with  failing  to 
support  his  wife  under  the  Act  of  March  23, 
1906  (chap.  1131,  34  Stat.  L.  86),  making 
it  an  ofTense  "for  a  husband  to  fail  to  support 
his  wife"  who  is  in  destitute  or  necessitous 
circumstances.  The  statute  cited  also  makes 
it  an  offense  for  "any  person  who  shall, 
without  just  excuse,  desert  or  wilfully  neglect 
or  refuse  to  provide  for  the  support  and 
maintenance  of  his  or  her  minor  children 
.  .  .  in  destitute  or  necessitous  circum- 
stances," but  it  does  not  confer  jurisdiction 
on  the  juvenile  court  of  cases  arising  under 
it.  It  was  held  that  whether  or  not  the 
juvenile  court  had  jurisdiction  of  a  person 
charged  with  failing  to  support  his  children, 
it  did  not  have  jurisdiction  of  the  charge 
against  the  defendant. 

Juvenile  courts  are  generally  empowered  to 
dispose  of  the  custody  of  delinquent  or 
neglected  children.  Lindsay  v.  Lindsay,  267 
111.  328,  Ann.  Cas.  1914A  ]222,  100  N.  E.  892, 
46  L.R.A.(N.S.)  908;  State  v.  Johnson,  131 
La.  8,  68  So.  1016;  In  re  Broughton  (Mich.) 
158  N.  W.  884;  Re  Maher,  28  Ont.  L.  Rep. 
419,  4  Ont.  W.  N.  1009,  12  Dominion  L.  Rep. 
492;  Re  Kenna,  29  Ont.  L.  Rep.  590,  5  Ont.  W. 
N.  392.  But  this  power  is  not  an  unlimited 
one.  Lindsay  v.  Lindsay,  267  111.  328,  Ann. 
Cas.  1914A  1222,  100  N.  E.  892,  46  L.R.A. 
(N.S.)  908;  Cullins  v.  Williams,  156  Ky.  57, 
160  S.  W.  733.  Compare  Re  Kenna,  29  Ont. 
L.  Rep.  690,  6  Ont.  W.  N.  392.  Thus  in  Lind- 
say v.  Lindsay,  supra,  it  was  held  that  the  fact 
that  a  mother  was  a  member  of  the  Maxdaz- 
nan  religious  society  was  not  sufficient  to 
justify  the  juvenile  court  in  depriving  her  of 
the  custody  of  her  child.  The  court  said : 
"The*  juvenile  court  statute  .  .  .  should 
not  be  held  to  extend  to  cases  where  there 
is  merely  a  difference  of  opinion  as  to  the  best 
course  to  pursue  in  rearing  a  child.  There 
should  be  evidence  of  neglect,  abandonment, 
incapacity  or  cruelty  on  the  part  of  the 
parent  or  that  the  child  is  being  exposed  to 
immorality  and  vice.  The  right  of  parents 
to  the  society  of  their  offspring  is  inherent, 
and  courts  should  not  violate  that  right  upon 
blight  pretext  nor  unless  it  is  clearly  for  the 
best  interests  of  the  child  to  do  so."  And 
in  Cullins  v.  Williams,  156  Ky.  57,  160  S.  W. 
733,  it  was  held  that  the  juvenile  court  had 
no  right  to  interfere  with  the  custody  of  a 
child  on  the  ground  that  she  was  a  "de- 
pendent" child,  where  it  appeared  that  she 
had  a  comfortable  home  with  her  foster  par- 
ents who  were  able  and  willing  to  provide  for 
and  educate  her. 

It  seems  that  the  power  of  a  juvenile  court 
over  children  of  the  class  defined  by  the  stat- 
ute is  not  limited  to  those  children  having 
a  technical  residence  in  the  state,  where  they 
are  actually  within  the  jurisdiction  of  the 
court,     llenn  v.  Children's  Agency,  204  Fed." 


766,  123  C.  C.  A.  216;  In  re  Maginnis,  162 
Cal.  20O,  121  Puc.  723.  See  also  Lindsav  t. 
Lindsay,  267  111.  328,  Ann.  Cas.  1914A  1222, 
100  N.  E.  892,  45  L.R.A.(N.S.)   908. 

Where  a  statute  relating  to  proceedings  in 
a  juvenile  court  limits  the  inquiry  and  judg- 
ment to  cases  of  children  under  a  specified 
age,  the  court  has  of  course  no  jurisdiction 
over  children  w»ho  are  beyond  that  age.  De- 
Kay  V.  Oliver,  161  la.  560,  143  N.  W.  508; 
State  V.  Lanassa,  125  La.  687,  61  So,  688; 
Arrendell  v.  State,  60  Tex.  Grim.  350,  131  S. 
W.  1096.  Thus  under  a  statute  giving  the 
juvenile  court  jurisdiction  over  neglected  and 
delinquent  children,  they  being  defined  by  the 
statute  as  those  ^'seventeen  years  of  age  and 
under,"  it  was  held  that  the  court  had  no 
jurisdiction  over  minors  who  were  above  the 
age  of  seventeen,  but  had  not  yet  reached  the 
age  of  eighteen  years.  -State  v.  Lanassa,  125 
La.  687,  61  So.  688.  And  in  Arrendell  t. 
State,  60  Tex.  Crim.  360,  131  S.  W.  1096, 
it  was  held  that  a  minor  charged  with  a 
crime,  who  was  under  the  specified  age  when 
the  crime  was  commiitted  but  had  reached 
that  age  before  the  time  of  his  trial  in  an 
ordinarv  court,  could  not  claim  the  benefit  of 
the  juvenile  court  law.  Compare  Sams  v. 
State  (Tenn.)   180  S.  W.  173. 

It  is  generally  held  that  the  jurisdiction  of 
a  juvenile  court  of  a  charge  of  delinquenor 
against  a  minor  is  not  affected  by  the  fact 
that  the  minor  is  a  married  person.  Stoker 
V.  Gowans,  reported  in  full,  post,  this  volume, 
at  page  1026;  Ex  p.  Willis  (Cal.)  167  Pw. 
819.  And  see  the  reported  case.  Compare 
State  V.  Hennepin  County,  118  Minn.  170,  136 
N.  W.  746;  State  v.  Eisen,  53  Ore.  297,  99 
Pac.  282,  100  Pac.  257.  In  State  v.  Hennepin 
County,  supra,  it  was  held  that  the  juvenile 
court  had  no  jurisdiction  to  forbid  a  girl, 
who  was  arrested  on  a  charge  of  delinqueicy 
and  set  at  liberty  under  bail,  to  enter  into  a 
contract  of  marriage,  and  to  forbid  her  par- 
ents from  giving  their  consent  to  the  mar- 
riage. 

The  Juvenile  Court  Law  of  Nevada  (St 
1909,  c.  180)  provides  that  the  juvenile  court 
may  commit  dependent,  neglected  or  delin- 
quent children  *'to  some  suitable  state  in- 
stitution." The  statutes  relating  to  the  State 
Orphan's  Home  provide  for  the  admission  to 
that  institution  of  orphans  and,  at  the  dis- 
cretion of  its  board  of  directors,  of  children 
whose  parents  are  unable  to  support  them. 
It  has  been  held  that  the  juvenile  court  has 
no  jurisdiction  to  commit  a  delinquent  and 
neglected  child  to  the  institution.  McKinnon 
V.  Second  Judicial  District  Ct.  35  Nev.  494. 
130  Pac.  466. 

On  the  abolition  of  a  juvenile  court,  a 
minor  who  is  within  the  provisions  of  the 
statute  creating  it  is  triable  in  the  roun 
having    general    jurisdiction    of    the    offense 


charged  against  him. 

Ala.  625,  46  So.  866;  Hamptxm  v.  State,  167 

Ala.  73,  52  So.  659. 

2.  concubbent,  gonplictinq  and  exclusivb 

Jurisdiction. 

Tlie  statutes  of  several  jurisdictions  relat- 
ing to  juvenile  courts  do  not  take  away  the 
jurisdiction  of  the  ordinary  criminal  court 
to  try  juvenile  offenders  lor  crime  where  the 
welfare  of  the  public  requires  it.  Com.  v. 
Fisher,  213  Pa.  St.  48,  5  Ann.  Cas.  92,  62 
Atl.  198,  affirming  27  Pa.  Super.  Ct.  175; 
Ra^sdale  v.  SUte,  61  Tex.  Crim.  145,  134 
S.  W.  234;  McCallen  v.  State  (Tex.)  174  S. 
W.  Gil;  Ex  p.  Bartee  (Tex.)  174  S.  W.  1051; 
Townser  v.  State  (Tex.)  182  S.  W.  1104. 
See  also  Ex  p.  Januazewski,  196  Fed.  123 
(construing  Ohio  statute). 

A  statute  establishing  juvenile  courts  will 
not  be  held  to  repeal  by  implication,  a  prior 
statute  conferring  jurisdiction  on  another 
court  io  provide  for  the  custody  and  control 
of  children  not  properly  cared  for.  In  re 
Quinette,  81  Neb.  30,  115  N.  W.  545.  On 
the  other  hand  it  has  been  held  that  though 
another  court  has  been  given  exclusive  juris- 
diction of  misdemeanors  conferred  on  it  by  a 
btatute,  a  juvenile  court  has  jurisdiction  of 
offenses  committed  under  the  statute  defining 
its  jurisdiction,  notwithstanding  the  fact 
that  they  are  defined  as  misdemeanors,  the 
exclusive  jurisdiction  of  the  court  originally 
having  jurisdiction  over  misdemeanors  beii^g 
to  that  extent  taken  away.  In  re  Sing,  13 
Cal.  App.  736,  110  Pac.  693. 

The  fact  that  a  court  has  made  an  order 
relating  to  the  disposition  of  a  child  In  a 
suit  between  its  parents  for  divorce  or  sepa- 
ration does  not  exclude  the  jurisdiction  of 
the  juvenile  court  as  to  the  support  and 
custody  of  the  child  as  a  delinquent  or  neg- 
lected child.  Spade  v.  State,  44  Ind.  App. 
529,  89  N.  E.  604;  State  v.  McCloskey,  136 
La.  739,  67  So.  813;  Children's  Home  v.  Fet- 
ter, 90  Ohio  St,  110,  106  N.  E.  764. 

Under  several  of  the  juvenile  court  acts, 
juvenile  offenders  who  are  within  the  age 
specified  by  the  statute  may  be  tried  by  the 
courts  ordinarily  having  jurisdiction  of  the 
crime,  but  only  after  the  juvenile  court  has 
determined  the  necessity  for  the  prosecution. 
Com.  V.  Yungblut,  159  Ky.  87,  166  S.  W. 
808;  Com.  V.  Franks,  164  Ky.  239,  176  S. 
W.  349;  Talbott  v.  Com.  166  Ky.  659,  179 
S.  W.  621;  State  v.  Burt,  75  N.  H.  64,  Ann. 
Cas.  1912 A  232,  71  Atl.  30;  In  re  Powell,  6 
Okla.  App.  495,  120  Pac.  1022.  Compare  Ex 
p.  Thomaa,  56  Tex.  Crim.  66,  118  S.  W.  1063. 

The  statutes  of  several  jurisdictions  make 
it  the  duty  of  a  criminal  court  to  transfer 
a  cause  to  the  juvenile  court  when  it  ap- 
pears that  a  person  charged  with  crime  ia 
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Cal.  211,  149  Pac.  165;  In  re  Tom,  17  Cal. 
App.  678,  121  Pac.  294;  State  v.  Thomas, 
250  Mo.  189,  157  S.  W.  330.  In  the  case  of 
In  re  Tom,  supra,  it  was  held  that  a  statute 
of  that  nature  did  not  affect  the  jurisdiction 
of  the  superior  court  to  enter  a  judgment  of 
imprisonment  against  a  minor  charged  with 
a  crime,  who  had  entered  a  plea  of  guilty 
without  making  a  claim  that  he  was  of  an 
age  entitling  him  to  the  benefit  of  the  juve- 
nile court.  In  People  v.  Oxnam,  supra,  a 
minor  under  the  age  of  eighteen  was  tried 
for  murder  in  the  superior  court.  It  was 
held  that  the  mere  fact  that  some  evidence 
on  the  trial  tended  to  show  the  age  of  the 
minor  did  not  require-  the  court  of  its  own 
motion  to  certify  the  proceedings  to  the  juve- 
nile court.  In  State  v.  Thomas,  250  Mo. 
189,  157  S.  W.  330,  it  was  held  that  a  court 
trying  a  minor  for  a  crime  did  not  err  in 
refusing  to  pass  on  his  application  for  a 
change  of  venue  to  the  juvenile  court  before 
determining'  his  age. 

Under  the  Loikisiiwa  statutes  it  seems  that 
children  under  the  age  of  seventeen  who  are 
charged  with  a  criminal  offense  can  be  pro- 
ceeded against  only  in  the  juvenile  court 
except  in  capital  cases.  State  v.  Ragan,  125 
La.  121,  51  So.  89;  State  v.  Prater,  125  La. 
673,  51  So.  647.  In  State  v.  Ragan,  supra, 
it  was  held  that  the  exclusive  jurisdiction  of 
the  juvenile  court  was  not  affected  by  the 
fact  that  the  state  and  the  different  parishes 
had  neglected  to  furnish  proper  means  and 
facilities  for  carrying  into  effect  the  provi- 
siottfl  of  the  statute  relating  to  the  care,  cus- 
tody and  disposition  of  neglected  and  delin- 
quent children.  To  the  same  effect  see 
State  v.  Prater,  125  La.  573,  51  So.  047. 
But  the  juvenile  courts  have  no  jurisdiction 
of  a  case  in  which  a  minor  is  charged  with 
the  commission  of  a  murder.  State  v.  How- 
ard, 126  La.  353,  52  So.  539;  State  v.  How- 
ard, 127  La.  435,  53  So.  677.. 

The  Tennessee  Juvenile  Court  Law  (chap. 
58,  Acts  ol  1911)  provides  that  if  a  child 
under  the  age  of  sixteen  years  violates  any 
law  of  the  state  and  is  arrested  and  taken 
before  a  court  having  jurisdiction  of  the  of- 
fense, it  is  the  duty  of  the  court  to  transfer 
the  case  to  the  juvenile  court.  It  gives  the 
juvenile  court  discretion  to  remand  the  child 
for  trial  for  the  crime  charged  against  him 
to  the  proper  court  if  he  is  found  to  be  in- 
corrigible. The  statute  also  provides  that 
the  jurisdiction  which  the  juvenile  court  ac- 
quires shall  continue  until  the  child  shall 
have  attained  its  majority.  Under  that  stat- 
ute it  has  been  held  that  where  a  minor 
under  the  age  of  sixteen  years  is  arrested 
and  indicted  for  a  crime,  a  circuit  court  does 
not  have  jurisdiction  to  try  him  for  the  crime 
in  the  first  instance,  but  the  fact  that  he  is 
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tried  in  that  court  does  not  defeat  the  juris- 
diction of  the  juvenile  court  which  is  ac- 
quired from  the  time  of  the  arreet  of  the 
minor.  And  it  is  the  dutv  of  the  circuit 
court  to  transfer  the  case  to  the  juvenile 
court  which  has  jurisdiction  althoug;h  the 
minor  in  the  meantime  has  reached  the  age 
of  sixteen  years.  Sams  v.  State,  180  S.  W. 
173. 

3.  Offenses  against  Minors. 

Juvenile  courts  are  generally  given  juris- 
diction  of   acts   committed   br  adults  which 
cause  or  contribute  to  the  delinquency  or  de- 
pendency of  children.     In  re  Mills  Sing,  14 
Cal.   App.   612,  112  Pac.  582;    In   re  Golds- 
worthy,    22    Cal.    App.    354,    134    Pac.    352; 
Tullis  V.  Shaw,  169  Ind.  662,  83  N.  E.  376; 
Murphy  v.  State  (Ind.)  Ill  N.  E.  806;  State 
V.   Ragan,  125  La.   121,  61  So.   89;   State  v. 
Fink,    127    La.    190,    53    So.    619;    State   ▼. 
Locicero,  127  La.  1035,  64  So.  342.    Compare 
State  V.  Drury,  25  Idaho  787,  139  Pac.  1129. 
Thus   where  a   defendant  wa«  charged  with 
inducing  a  girl  under  the  age  of  fifteen  years 
to  commit  an  act  of  delinquency  in  that  he 
had    illicit    sexual   intercourse   with    her,   it 
was  held  that  the  juvenile  court  had  juris- 
diction.     Tullis  V.    Shaw,    169    Ind.    662,   83 
N.  E.  376.    And  it  has  been  held  that  a  juve- 
nile court  has  jurisdiction  to  try  a  person 
charged  with   selling  intoxicating  liquors  to 
a  delinquent  child.     Murphy  v.  State   (Ind.) 
Ill   N.   E.   806;    State  v.  Locicero,   127    La. 
1035,  54  So.  342.     But  where  an  information 
charged  that  the  mother  of  the  children  al- 
leged to  be  dependent  sustained  immoral  rela- 
tions with  the  defendant  and  denerted   and 
abandoned  her  children   to  live  an   immoral 
life  with  the  defendant,  leaving  the  children 
without  a  proper  home,  it  was  held  that  the 
information    did    not    charge    the    offense   of 
contributing  to  the  delinquency  of  the  chil- 
dren.    People  V.   Bergotini    (Cal.)    158   Pac. 
108.     And   in   State   v.   Rose,   125   La.    1080, 
52    So.    165,    it  was   held    that   the  juvenile 
court  had  no  jurisdiction  of  an  ofTense  con- 
sisting of  the  violation  of  a  statute  forbid- 
ding tlie  employment  of  a  child  in  a  theatre 
in    the    absence    of    an    allegation    that    the 
child  was  delinquent  or  neglecte<l. 

Under  some  of  the  statutes  juvenile  courts 
have  jurisdiction  of  ofTenses  committed  by 
parent.*)  in  deserting  or  failing  to  support 
their  children.  Moss  v.  U.  S.  29  App.  Cas. 
(D.  C.)  188;  State  v.  Tujague,  134  La.  576. 
64  So.  417;  In  re  Antonopulos,  157  N.  Y.  S. 
587.  But  in  Moss  v.  U.  S.  supra,  it  waa 
hold  that  a  juvenile  court  had  no  jurisdic- 
tion of  a  charge  against  a  man  for  being  the 
father  of  an  illegitimate  child  and  failing  to 
provide  for  its  support. 

Under  a  statute  giving  the  juvenile  court 
jurisdiction  over  persons  charged  with  con- 


tributing to  the  delinquency  of  minors  "sev- 
enteen years  of  age  and  under,"  it  has  been 
held  that  the  juvenile  court  has  no  juris- 
diction  of  a  charge  against  a  person  for  con- 
tributing to  the  delinquency  of  a  minor  who 
is  above  the  age  of  seventeen,  but  less  than 
eighteen  years  of  age.  State  v.  Lanassa,  125 
La.  687,  51  So.  688. 

The  fact  that  an  offense  is  committed 
against  a  child  does  not  necessarily  give  the 
juvenile  court  jurisdiction  to  punish  the 
wrongdoer,  where  the  crime  in  no  way  con- 
tributes to  the  delinquency  of  the  child. 
State  V.  Jacobs,  130  Ijbl.  245,  57  So.  905; 
People  V.  Zmudzinski,  80  Misc.  28,  141  X. 
Y.  S.  642.  Thus  in  State  v.  Jacobs,  supra, 
it  was  held  that  the  juvenile  court  had  no 
jurisdiction  of  a  charge  of  assault  commit- 
ted on  a  child  alleged  to  be  delinquent.  And 
in  People  v.  Zmudzinski,  supra,  it  was  held 
that  a  children's  court  had  no  jurisdiction 
of  an  offense  charging  the  defendant  with 
handling  an  automobile  in  such  a  careless 
and  imprudent  manner  that  he  inflicted  per- 
sonal injuries  on  a  child. 

Under  the  Colorado  statute  (chapter  149, 
Laws  of  1907)  the  jurisdiction  of  the  juve- 
nile court  extends  only  to  cases  involving  the 
disposition,  custody  or  control  of  a  minor 
under  acts  concerning  delinquent,  dependent 
or  neglected  children  or  'under  acts  which 
relate  to  the  welfare  of  children  or  to  the 
duties  of  parents  or  those  responsible  for  the 
children.  In  Colias  v.  People,  60  Colo.  230, 
153  Pac.  224,  it  was  held  under  that  statute 
that  a  juvenile  court  had  no  jurisdiction  of 
a  crime  against  nature  committed  on  a 
minor. 

Under  the  Washington  statute  relating  to 
"Delinquent  Children  and  Juvenile  Courts'* 
(Rem.  &  Bal.  Code,  sections  1987>2004)  a 
prosecution  for  contributing  to  the  delinquen- 
cy of  a  minor  has  been  held  to  be  properly 
triable  in  the  criminal  department  of  the 
superior  court.  State  v.  Williams,  73  Wash. 
C78,  132  Pac.  415. 

4.   CO.NTEMPT. 

It  seems  that  juvenile  courts  have  the 
same  power  as  other  courts  to  punish  for 
contempt.  Lindsay  v.  Lindsay,  255  111.  442, 
09  N.  E.  608.  See  also  Frowley  v.  Superior 
Ct.  158  Cal.  220,  110  Pac.  817;  State  v. 
Hennepin  County,  118  Minn.  170,  136  N.  W. 
746. 

VI,  Procedure* 

1.  In  General. 

While  proceedings  in  the  juvenile  court 
need  not  be  conducted  in  conformity  with 
the  strict  rules  of  procedure  obtaining  in 
other  courts,  there  should  not  be  an  entire 
disregard  of  those  rules.     Mill  v.  Brown,  31 
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Utah   473,    88   Pac.   609,   120   Am.   St.   Rep. 
935,  wberein  it  was  said:     "While  we  do  not 
wish  to  be  understood  as  holding  that  inves- 
tigations before  juvenile  courts  must  be  eon- 
ducted  as  triais  usually  are,  still  these  courts 
should  not  disregard  all  rules  of  procedure. 
The  law  requires  a  written  complaint  to  be 
filed,  hence  there  should  also  be  an  investi- 
gation of  the  matters  set  forth  in  the  com- 
plaint and  witnesses  examined,  under  oath, 
with   the  right  of  cross-examination.     Since 
there  is  no  appeal  and  can  be  none  in  these 
rases,   there   should   be  as   thorough   an  ex- 
amination into  the  matters  complained  of  as 
the  nature  of  the  case  admits,  under  all  the 
circumstances.      We    desire   to   observe   also 
that   while   the   parent   or   guardian   is   not 
legally  a  necessary  party  to  the  proceedings, 
and  should  not  and  cannot  be  bound  by  any 
judgment  rendered  in  the  juvenile  court  re- 
specting his  rights  to  the  custody  and  con- 
trol of  the  child,  yet,  in  view  that  he  is  af- 
fected, it  perhaps  were  better  that  a  formal 
notice  of  the  hearing  be  served  on  him,  if  he 
can  be  found,  to  the  end  that  all  the  facts 
may   be   elicited   by   the   investigation.     The 
whole  proceedings  should  be  conducted  so  as 
to  subserve  the  rights  and  best  interests  of 
all,  while  in  no  way  minimizing  the  benefi- 
cent purposes   of  the  law   itself.     W^hile  in 
the  very  nature  of  things,  these  courts  can- 
not conform  to  the  rigorous  rules  of  criminal 
and  law  courts,  their  proceedings  should  still 
be  conducted  as  a  legal  investigation.     .    .    . 
While   juvenile   courts   cannot,   and   are   not 
expected  to,  be  conducted  as  criminal  or  other 
courts  usually  are,  the  judge  should  still  not 
wholly  disregard  all  wholesome  rules  in  an 
attempt  to  establish  guilt  which  he  suspects, 
or,  worse  yet,  merely  imagines.     Most  of  the 
rules  of  evidence  and  procedure  were  estab- 
lished, and  their  observance  is  necessary,  to 
curb  the  propensities  of  the  inquisitor,  and  it 
would,  no  doubt,  better  subserve  the  best  in- 
terests of  all  if  the  most  important  of  these 
rules  were  observed  by  respondent  In  his  in- 
vestigations.     The    fact   that    the    American 
system  of  government  is  controlled  and  di- 
lected  by  laws,  not  men,  cannot  be  too  often 
nor  too  strongly  impressed  upon  these  who 
administer  any   branch  or   part  of  the  gov- 
ernment.    Where  a  proper   spirit  and  good 
judgment   are   followed   as   a  guide,  oppres- 
sion can  and  will  be  avoided." 

Proceedings  in  the  juvenile  courts  against 
neglected  and  delinquent  children  are  ordi- 
narily not  regarded  as  criminal  proceedings 
and  the  statutes  of  several  jurisdictions  pro- 
vide that  they  are  not  so  to  be  regarded. 
U.  S.  V.  Behrendsohn,  197  Fed.  963;  In  re 
Turner,  reported  in  full,  post,  this  volume,  at 
page  1022;  Marlowe  v.  Com,  142  Ky.  106,  133 
S.  W.  1137;  State  v.  Ragau,  125  La.  121,  51 
.So.  89;  In  re  Broughton  (Mich.)  158  N.  W. 
884;  Travis  v.  State,  31  Ohio  Cir.  Ct.  Rep. 


492;  Childress  v.  State,  133  Tenn.  121,  179  S. 
W.  643.  See  also  Lindsay  v.  Lindsay,  257  111. 
328,  Ann.  Cas.  1914A  1222,  100  N.  E.  892, 
45  L.R.A.(N.S.)  908;  State  v.  Eisen,  53  Ore. 
297,  99  Pac.  282,  rehearing  63  Ore.  302,  100 
Pac.  257;  State  v.  Dunn,  63  Ore.  304,  99 
Pac.   278,   rehearing   63   Ore.    315,    100   Pac. 

315.  Compare  Robison  v.  Wayne,  151  Mich. 

316,  115  N.  W.  682,  14  Detroit  Leg.  N.  945; 
State  V.  Tincher,  258  Mo.  1,  Ann.  Cas.  1916D 
696,  166  S.  W.  1028. 

But  it  seems  that  proceedings  in  the  juve- 
nile court  against  adults  for  contributing  to 
the  delinquency  or  neglect  of  children  are  to 
be  taken  a«  criminal  in  their  nature  and 
consequently  the  ordinary  rules  of  criminal 
procedure  must  be  observed.  State  v.  Baril- 
leau,  128  La.  1033,  55  So.  664;  State  v. 
Eisen,  53  Ore.  297,  99  Pac.  282,  rehearittg 
63  Ore.  302,  100  Pac.  257 ;  State  v.  Dunn,  53 
Ore.  304,  99  Pac.  278,  rehearing  53  Ore.  315, 
100  Pac.  258.  See  also  Robison  v.  Wayne, 
151  Mich.  316,  115  N.  W.  682,  14  Detroit 
Leg.  N.  946. 

2.  Complaint,  PErrrrioN  ob  Indictment. 

The  failure  to  commence  a  proceeding  in 
the  juvenile  court  by  a  complaint,  petition 
or  indictment  as  required  by  the  statute  is 
generally  held  fatal  to  its  jurisdiction.  De- 
Kay  V.  Oliver,  161  la.  550,  143  N.  W.  508; 
Cullins  v.  Williams,  156  Ky.  67,  160  S.  W. 
733;  Mansfield's  Case,  22  Pa.  Super.  Ct.  224. 
See  also  Moss  v.  U.  S.  29  App.  Cas.  (D.  C.) 
188.  Compare  Weber  v.  Doust,  84  Wash. 
330,  146  Pac.  623,  reversing  on  rehearing  81 
Wash.  668,  143  Pac.  .148,  wherein  it  was  held 
that  where  a  child  thought  to  be  a  juvenile 
delinquent  is  taken  into  custody  against  his 
will  and  detained  without  a  complaint  being 
filed  and  the  procedure  outlined  in  the  law 
relative  to  delinquent  children  and  juvenile 
courts  is  followed,  it  is  not  false  imprison- 
ment as  a  matter  of  law  if  the  ofiicer  pro- 
ceeds in  good  faith  and  in  the  execution  of 
the  duties  put  on  him  by  the  spirit  or  the 
letter  of  the  juvenile  act;  and  that  whether 
there  is  an  outrage  of  the  rights  of  the  per- 
son restrained  should  be  made  to  depend  on 
the  will,  purpose  and  motive  of  the  one  who 
restrains  him. 

In  the  case  of  In  re  Turner,  94  Kan.  115, 
145  Pac.  871,  a  complaint  alleging  a  child  to 
be  incorrigible,  verified  by  a  probation  ofiicer 
on  information  and  belief,  was  held  to  be 
sufficient. 

In  California  a  proceeding  in  the  juvenile 
court  can  be  only  by  an  indictment  or  infor- 
mation after  a  preliminary  examination.  A 
verified  complaint  is  insufficient  to  give  the 
court  jurisdiction.  In  re  Mills  Sing,  13  Cal. 
App.  736,  110  Pac.  693;  Gardner  v.  Superior 
Ct.  19  Cal.  App.  548,  126  Pac.  501;  People 
V.  Budd,  24  Cal.  App.  176,  140  Pac.  714.    See 
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also  Kdgington  t.  Superior  Ct.  18  Cal.  App. 
739,  124  Pac.  460,  128  Pac.  338.  And  facta 
showing  the  delinquency  or  dependency  of  the 
child  must  be  set  forth.  People  v,  Pierro,  17 
Cal.  App.  741,  121  Pac.  689;  Edington  v. 
Superior  Ct.  18  Cal.  App.  739,  124  Pac.  450, 
128  Pac.  338;  Moore  v.  Superior  Ct.  22  Cal. 
App.  156,  133  Pac.  990;  In  re  Goldsworthy, 

22  Cal.  App.  364,  134  Pac.  352;  People  v. 
Oliver   (Cal.)   156  Pac.  1005;  Ex  p.  Burner, 

23  Cal.  App.  637,  139  Pac.  90.  Compare 
People  V.  Cruse,  24  Cal.  App.  497,  141  Pac. 

936. 

In  Louittiuna  an  allegation  in  general  terms 
as  to  the  neglect  or  delinquency  of  the  child 
is  sufficient.  State  v.  Fink,  127  La.  190,  53 
So.  519;  State  v.  Johnson,  131  La.  8,  58  So. 

1015. 

In  Oregon  it  seems  that  an  indictment 
against  a  person  for  contributing  to  the  de- 
linquency of  a  minor  child  is  sufficient  if  the 
act  charged  **manife8tly  tends  to  cause  any 
child  to  become  a  delinquent  child."  State  v. 
Uunn,  53  Ore.  304,  99  Pac.  278,  rehearing 
53  Ore.  315,  100  Pac.  258. 

3.  Puejl  qb  Answeb. 

In  the  case  of  In  re  Cannon,  27  Cal.  App. 
649,  150  Pac.  794,  a  petition  was  filed  in  a 
juvenile  court  by  a  father  for  the  purpose 
of   setting   aside   a   judgment   declaring   his 
minor  children  to  be  n^lected  persons.     It 
was  held  that  the  want  of  an  answer  to  the 
petition  did  not  have  the  effect  of  establish- 
ing its  averments  as  true.     The  court  said: 
"The  juvenile  court  statute  introduced  a  rule 
under  which  the  reviewing  court  may  deter- 
mine the  issues  upon  the  preponderance  of 
the  evidence,  and  appellant  claims  that  there 
is  a  clear  preponderance  of  the  evidence  in 
support  of  the  petition.    He  also  claims  that 
as  there  was   no  written   opposition   or  an- 
swer to  the  petition  its  averments  must  be 
taken  as  established.    Upon  this  latter  point 
no  answer  to  the  petition  was  necessary,  for 
by  it  Cannon  presented  the  entire  matter  of 
his  right  to  have  the  custody  of  the  children 
based  upon  his  fitness  in  every  way  for  hav- 
ing such  custody.     It  was  within  the  power 
of  the  court,  and  its  duty  as  well,  to  inquire 
into   all    matters   having   any   bearing   upon 
the    claims    presented    by    petitioner.      Mrs. 
Cannon    was    served   with    process    and    ap- 
peared as  a  witness  and  by  counsel,  though 
making  no  written  opposition,  and  the  dis- 
trict attorney  appeared  amicus  curiae  on  be- 
half of  the  people.     The  investigation  took 
a  wide  range  and  petitioner  was  given  full 
opportunity  to  establisli  his  case." 

4.   APPOINTMKNT  OF  COUNSBL. 

The  juvenile  court  statutes  of  several  ju- 
ri!?(liotion8  authorize  the  court  to  appoint 
counsel  to  represent  juvenile  offenders  tried 


by  them.  Rooks  v.  Tindall,  138  Ga.  803,  76 
S.  E.  378;  State  v.  Issenhuth,  34  S.  D.  218, 
148  N.  W.  9.  In  Rooks  v.  Tindall,  supra,  it 
was  held  that  the  judge  was  not  obliged  to 
appoint  an  attorney  to  represent  a  child  on 
trial  for  its  commitment  as  a  delinquent  or 
wayward  child. 

5.  Necessity  fob  Jury. 

Under  the  Georgia  statute  (Penal  Code. 
§  890)  the  judge  of  a  children's  court  may 
proceed  without  the  intervention  of  a  jury 
on  a  trial  for  the  commitment  of  a  child  a&  a 
delinquent  or  wayward  child  in  the  absence 
of  a  demand  for  a  jury  trial.  Rooks  v. 
Tindall,  138  Ga.  8«3,  76  S.  E.  378. 

Under  the  Texas  statute  (chap.  55,  Act^ 
of  31st  Leg,  p.  101)  the  juvenile  court  is 
authorized  to  have  a  jury  summoned  to  de- 
termine the  guilt  or  innocence  of  a  defend- 
ant.   Windham  v.  State,  160  S.  W.  613. 

0.   EVIDENCB. 

It  seems  that  the  ordinary  rules  of  evi- 
dence are  applicable  to  proceedings  in  a  juve- 
nile court.     People  v.  Fowler,  148  X.  Y.  S. 
741,    reversed    on    other    grounds    1G6    App. 
Div.  605,   152  N.  Y.  S.  261.     See  also  Mill 
V.   Brown,   31    Utah    473,   88    Pac.    609,   12(f 
Am.  St.  Rep.  935.    Thus  in  People  v.  Fowler, 
supra,  it  was  said:     "It  is  urged  that  there 
was  no  error  committed  because  the  proceed- 
ing  in   question   is   not   strictly   a    criminal 
proceeding,  and  the  rules  of  evidence  rcUt 
ing  to  the  prosecution  of  crime  are  therefore 
not    applicable.     It   cannot  be    denied   that 
there  is  some  force  to  this  contention.    I  am 
inclined   to   agree  with   the  learned   counsel 
for  the  society  that  the  proceeding  is  not  a 
criminal    trial,    yet    it    is    certainly    a   judi- 
cial   inquiry,    in    which    the    state    steps   in. 
seeking  to  prove  the  child  a  fit  subject  for 
institutional  confinement  and  the  parent  or 
parents    of    the    child    proceeded    against   a* 
unfit    to    exercise   control.     Upon    the   state 
proving  its  case,  the  parent  is  deprived  (»f 
the  society  of  the  child  and  the  child  of  ii* 
home  and*  the  society  of  its  parent  or  par- 
ents,  the    child   is   further   deprived   of  ii.^ 
liberty  for  years  perhaps  and  forever  brandetl 
as  an  inmate  of  an  institution;  the  parents 
stigmatized  as  possessing  a  child,  who,  upon 
a   judicial   inquiry,   was   incarcerated   in  an 
institution.     So   it  will   be   seen   that   in  a 
proceeding  or  inquiry  of  this  kind  whether 
in   referring  to   it  we  use  the   terms  trial, 
sentence,  proceeding,  quasi  criminal  proceed- 
ing,   or    any    other    term,    is,    in    the    final 
analysis,  a  proceeding  in  which  are  involved 
basic  and  fundamental  rights  c»f  the  parent 
and  of  the  child,  which  should  be  safegiiardH 
by  all  the  forms  of  law.    There  is  no  stronj^MT 
tie  than  the  tie  which  binds  a  parent  and  a 
child,   and   the  strong  arm   of   the  state  a* 
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parens   patriae   should   only  be   extended   in 
forcing  a  child  from  its  parent,  after  all  the 
requirements  of  law  have  been  complied  with. 
In  this  case,  the  record  shows  that  the  mother 
pleaded  with  the  cour'   for  the  possession  of 
her  child.     She  was  willing  to  maintain  and 
support  it,  to  use  her  own  words,  *until  her 
death;'  and,  in  so  far  as  the  record  discloses, 
is  a  hard-working,  honest  woman,  without  a 
husband,  employed   in  one  of  our  large  de- 
partment  stores,  and  using  the  salary  earned 
t/)wards  the  support  of  her  home,  the  apai*t- 
nient  from  which  the  defendant  was  taken. 
Inhere  should  be  no  straining  in  our  courts 
in  favor  of  an  institution  as  against  a  home 
or    a   mother.     The  learned  trial    court,   on 
April   let,  found  the  infant,  Lillian  Fowler, 
likely   to  become  morally   depraved,   and  as 
guilty    of    associating    with    dissolute    and 
vicious  persons,  upon  the  bare  statement  of 
the  infant  and  Officer  Curran  of  the  society, 
(•n   that   day,   and,   for  all   purposes  of  the 
finding,   the  proceeding  was  then  and  there 
concluded.     .     .     .     The  question   then   is: 
Was    there    sufficient    legal    evidence    upon 
which   to  find  that  at  the  time  of  the  ar- 
raignment the  defendant   was  in  danger  of 
becoming  morally   depraved   and   associating 
with  dissolute  and  vicious  persons.     .     .     . 
While  I  do  not  believe  that  the  statements 
made  by   various   persons  on   April   3d,   the 
clay   of  disposition   and  commitment,  should 
\)e  considered  in  deciding  this  question  as  to 
\\1iether    tlie    defendant    should    have    been 
found  unfit  to  live  at  home,  yet  it  may  be 
said    in   passing   that  the   statements  there, 
not  under  oath,  are  just  as  consistent  with 
innocence  as  with  guilt;  and,  although  a  pro- 
ceeding of  this  kind  is  not  strictly  speaking 
a  criminal  trial,  yet  I  believe,  in  view  of  the 
possible  consequences  involved,  that  the  con- 
stitutional   safeguards    provided    under    our 
law,  the  presumption   of  innocence  and  the 
benefit  of  every  reasonable  doubt,  should  be 
ai^plied.** 

By  the  California  statute  relating  to  juve- 
nile courts  any  conduct  on  the  part  of  a 
person  toward  a  minor  which  either  causes 
or  tends  to  cause  the  minor  to  become  or 
remain  a  dependent  or  delinquent  person 
may  be  shown,  and  the  conduct  may  consist 
of  one  act  only  or  a  series  of  acts.  Under 
that  statute  it  has  been  held  that  where  a 
person  is  charged  with  the  ofTense  of  con- 
tributing to  the  dependency  of  an  alleged 
dependent  child,  it  is  proper  to  admit  evi- 
dence showing  that  the  defendant  on  other 
occasions  than  the  specific  date  laid  in  the 
information  had  been  guilty  of  improper  con- 
duet  with  the  minor.  People  v.  Oliver,  166 
Pac.  1005. 

7.  Judgment. 

The  judgment  of  a  juvenile  court  having 
jurisdiction    of    the    subject-matter    and    the 


parties  is  as  conclusive  and  final  as  the  judg- 
ments of  other  courts  of  record.  Board  of 
Control  V.  Mulertz,  60  Colo.  468,  164  Pac. 
742;  Tullis  v.  Shaw,  169  Ind.  662,  83  N.  E. 
376;  In  re  Broughton  (Mich.)  168  N.  W. 
884;  Children's  Home  v.  Fetter,  90  Ohio  St. 
110,  106  N.  E.  761 ;  Foster  v.  Myers,  59  Ore. 
549,  117  Pat.  806;  Salt  Lake  County  v.  Salt 
Lake  City,  42  Utah  548,  134  Pac.  560.  See 
also  In  re  Anfonopulos,  157  N.  Y.  S,  687. 
But  where  the  court  is  without  jurisdiction 
it  seems  that  its  judgment  is  wholly  void 
and  may  be  attacked  either  directly  or  col- 
laterally. U.  S.  V.  West,  34  App.  Cas.  (D. 
C.)  12;  Zinkham  y.  Linaweaver,  34  App. 
Cas.   (D.  C.)   19. 

A  judgment  of  delinquency  against  a  minor 
child  does  not  bind  its  parents  or  guardian 
wh6re  they  are  not  parties  to  the  proceeding. 
In  re  Sharp,  15  Idaho  120,  96  Pac.  663,  18 
L.R.A.(N.S.)  886;  Mill  v.  Brown,  31  Utah 
473,  88  Pac.  609,  120  Am.  St.  Rep.  935 ;  Ex  p. 
Sahlberg,  31  Utah  489,  88  Pac.  616. 

In  the  absence  of  a  statutory  provision  a 
juvenile  court  has  no  more  power  over  a  judg- 
ment after  the  expiration  of  the  term  at 
which  it  was  rendered  than  another  court  of 
record.  Board  of  Control  v.  Mulertz,  60 
Colo.  468,  154  Pac.  742.  Board  of  Children's 
Guardians  v.  Juvenile  Court,  reported  in 
full,  post,  this  volume,  at  page  1019.  Tims 
in  Board  of  Control  v.  Mulertz,  supra, 
it  was  held  that  a  juvenile  court  could  no^ 
set  aside  a  judgment  two  and  one-half  years 
after  its  rendition  by  a  nunc  pro  tunc  order 
directing  a  petition  for  a  rehearing  to  be 
filed. 

Some  statutes  expressly  provide  that  when 
a  juvenile  court  has  once  acquired  jurisdic- 
tion its  jurisdiotion  shall  continue  until  the 
child  shall  have  attained  majority.  Sams  v. 
State  (Tenn.)  180  S.  W.  173;  Stoker  v.  Go- 
wans,  reported  in  full,  post,  this  volume,  at 
page  1025. 

8.  Appeal. 

No  appeal  lies  from  the  orders  and  judg- 
ments of  a  juvenile  court  in  the  absence  of  a 
statute  granting  it.  Ex  p.  Januszewski,  196 
Fed.  123;  Marlowe  v.  Com.  142  Ky.  106,  133 
S.  W.  1137;  Cullins  v.  Williams,  156  Ky. 
57,  160  S.  W.  733;  Foster  v.  Myers,  59  Ore. 
549,  117  Pac.  806;  Ex  p.  Bartee  (Tex.)  174 
S.  W.  1057;  Horn  v.  State  (Tex.)  181  S.  W. 
727;  Mill  v.  Brown,  31  Utah  473,  88  Pac. 
609,  120  Am.  St.  Rep.  935.  Thus  in  Mar- 
lowe V.  Com.  supra,  it  was  said:  "As  to  the 
second  proposition,  that  appellant  was  enti- 
tled to  prosecute  an  appeal  from  the  judg- 
ment of  the  county  court,  committing  her  to 
the  home  of  the  Good  Shepherd,  a  sufficient 
answer  is  found  in  the  statement  that  the 
act  known  as  the  juvenile  court  act  makes 
no  provision  whatever  for  an  appeal,  and,  as 
it  contains  the  entire  procedure  relative  to 
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dependent  or  delinquent  children,  it  must  be 
presumed  that  the  legislature  did  not  intend 
that  an  appeal  should  lie;  otherwise  provi- 
sion would  have  been  made  for  it.  And,  in- 
deed, no  good  reason  is  assigned  or  shown 
why  an  appeal  should  be  granted,  for  the 
judgment  is  not  one  of  imprisonment,  but 
merely  a  provision  of  the  government,  stand- 
ing in  loco  parentis,  for  the  protection,  cor- 
rection and  care  of  the  child.  .  .  .  The 
right  of  appeal  not  being  guaranteed  by  the 
Constitution,  but  wisel}*^  left  to  legislative 
discretion  as  to  when  it  should  be  granted, 
and  when  not,  no  gronnd  of  complaint  is 
afforded  appellant  because  provision  for  an 
appeal  is  not  found  in  the  act.  .  .  .  The 
juvenile  court  act  is  a  complete  compendium 
of  the  law  upon  this  subject  and  no  provision 
being  made  therein  for  an  appeal,  the  trial 
judge  properly  held  that  no  appeal  could  be 
prosecuted  from  the  order  of  the  county 
court." 

But  it  seems  that  relief  from  improper 
judgments  may  be  had  by  the  extraordinary 
writs.  Marlowe  v.  Com.  142  Ky.  106,  133 
S.  W.  1137;  CuUins  v.  WilUama,  156  Ky. 
67,  160  S.  W.  733.  See  also  Mill  v.  Brown, 
31  Utah  473,  88  Pac.  609,  120  Am.  St.  Rep^ 
035. 

In  some  jurisdictions  an  appeal  is  allowed 
from  the  orders  and  judgments  of  the  juve- 
nile court.  In  re  Turner,  reported  in  full,  post, 
this  volume,  at  page  1022;  TuUis  v.  Shaw, 
169  Ind.  662,  83  N.  £.  376;  Spade  v.  State, 
44  Ind.  App.  529,  89  K.  £.  604;  State  ▼. 
Nicolosi,  128  La.  836,  55  So.  475;  In  re 
Broughton  (Mich.)  158  N.  W.  884;  People 
V.  Fowler,  166  App.  Div.  605,  152  N.  Y.  S. 
261,  reversing  148  N.  Y.  S.  741;  People  v. 
Di  Steffano,  156  N.  Y.  S.  679 ;  State  v.  Issen- 
huth,  34  S.  D.  218,  148  N.  W.  9.  But  the 
right  exists  only  as  to  proceedings  within 
the  terms  of  the  statute  conferring  it.  Van 
Leuven  v.  Ingham  Circuit  Judge,  166  Mich. 
115,  131  N.  W.  531.  And  a  review  of  the 
proceedings  can  be  had  only  in  the  manner 
pointed  out  by  the  statute.  Myers  v.  U.  S. 
39  App.  Cas.  (D.  C.)  36;  State  v.  Nicolosi, 
128  La.  836,  55  So,  475;  Ogden  v.  State,  162 
Wis.  500,  156  N.  W.  476.  Compare  U.  S.  v. 
West,  34  App.  Cas.  (D.  C.)  12;  Zinkham  v. 
Linaweaver,  34  App.  Cas.  (D.  C.)  19.  The 
record  must  be  prepared  and  authenticated 
as  required  by  the  statute.  In  re  Fowler,  24 
Cal.  App.  529,  141  Pac.  1053 ;  Eddy  v.  State, 
54  Ind.  App.  93,  102  N.  E.  277. 

On  appeal  from  a  judgment  of  a  juvenile 
court,  reasonable  presumptions  will  be  in- 
dulged in  by  the  reviewing  court  in  support 
of  the  proceedings  in  the  lower  court.  In  re 
Cannon,  27  Cal.  App.  549,  150  Pac,  794; 
Murphy  v.  State  (Ind.)  Ill  N.  E.  806.  Thus 
in  the  case  last  cited  a  finding  made  by  the 
juvenile   court  judge    recited   that  he   "does 


now  make  the  following  finding  of  facts 
.  .  .  to  wit:  The  evidence  of  the  state 
showed  the  following  facts,  etc."  It  was  held 
that  while  the  form  of  the  special  finding 
was  not  to  be  commended,  it  would  not  be 
presumed  that  the  judge  considered  only  the 
evidence  produced  by  the  state.  And  in  the 
case  of  In  re  Cannon,  27  Cal,  App.  549,  150 
Pac.  794,  the  rule  was  applied  although  the 
statute  relating  to  juvenile  courts  provided 
that  the  reviewing  court  might  determine  tiie 
issues  on  the  preponderance  of  the  evidence. 
The  court  said:  "The  juvenile  court  statute 
introduced  a  rule  under  which  the  reviewing 
court  may  determine  the  issues  upon  the 
preponderance  of  the  evidence,  and  appellniii 
claims  that  there  is  a  clear  preponderance 
of  the  evidence  in  support  of  the  petitir.n, 
.     .  Notwithstanding  the  rule  above  re- 

ferred to,  the  reviewing  court  must  accord 
to  the  trial  judge  the  superior  advantage  of 
looking  into  the  faces  of  the  witnesses  and 
observing  their  demeanor,  thus  giving  him 
the  better  opportunity  to  pass  upon  their 
credibility  when  testifying  which  is  denied 
on  the  hearing  of  the  appeal." 

In  some  jurisdictions  the  finding  of  facta 
by  the  juvenile  court  is  conclusive  in  a  pro- 
ceeding to  review  its  judgment.  State  v. 
Johnson,  131  La.  8,  58  So.  1015;  SUte  v. 
McCloskey,  136  La.  739,  67  So.  813;  Bnna 
y.  Brana  (La.)  71  So.  519. 

9.  Costs. 

In  the  absence  of  a  statutory  provission 
costs  cannot  be  awarded  in  a  proceeding  in 
the  juvenile  court.  Pierce  County  v.  Magnu- 
son,  70  Wash.  639,  Ann.  Cas,  1914B  8«9,  lil 
Pac.  302,  wherein  the  court  said :  *'The  juve- 
nile court  act,  chapter  190,  Laws  of  190l>, 
page  668  (Rem.  &  Bal.  Code,  sec.  1987), 
makes  no  provision  for  the  awarding  or  pay- 
ment of  costs,  except  the  provision  authoriz- 
ing the  publication  of  notice  when  the  person 
standing  in  the  position  of  natural  or  legal 
guardian  of  the  person  of  the  alleged  delin- 
quent child  is  a  nonresident,  or  the  where- 
abouts of  such  person  is  unknown.  In  cases 
of  such  publication  of  notice,  it  is  provided 
that  the  cost  of  such  publication  shall  l>e 
paid  by  the  county.  Another  section  pro- 
vides for  the  payment  by  the  county  of  sala- 
ries to  probation  officers.  Otherwise  the  act 
is  silent  on  the  question  of  fees  and  coHt?^ 
The  awarding  and  payment  of  costs  is  purely 
a  matter  of  statutory  regulation.  The  re- 
covery of  costs  was  unknown  to  the  common 
law,  and  no  provisi<Mi  could  be  made  for 
their  payment  except  as  expressly  authorized 
by  statute.  This  rule  has  been  one  of  such 
universal  application  that  it  has  become  the 
settled  doctrine  of  the  courts  that  costs  are 
the  creature  of  the  statute  merely,  and  that 
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the  allowance  of  them  in  any  ciase  would 
depend  entirely  upon  the  terms  of  some  stat- 
ute. .  .  .  There  being  no  provision  in  the 
act  creating  the  juvenile  court  for  the  award- 
ing of  costs  against  the  county,  the  authority 
to  do  so,  if  it  exists,  must  be  found  in  some 
other  statutory  provitfion." 


BOARB  OF  CHIIiBRElTS 
GUARBIANS 

V. 

JUVENILE  COURT. 

District  of  Columbia  Court  of  Appeals — 

May  28,  1916. 

43  App.  Cos,   (J}.  C.)   699. 


JnTenile  Courts  ^  Procednre  ^  Vaoat- 
Ing  Gomntitment. 

A  juvenile  court  has  no  power  to  vacate  a 
commitment  after  the  expiration  of  the  term 
at  which  it  is  entered. 

[See  note  at  end  of  this  case.] 

Error  to  Juvenile  Court. 

Order,  entered  by  Juvenile  Court  revoking 
commitment  of  minor  to  Board  of  Children's 
Guardians.     The   Board   brings   error.     Rs* 

VERSED. 

[600]  This  is  a  writ  of  error  to  the  juvenile 
court  to  determine  the  question  whether  that 
court  has  the  power  to  remove  a  child  from 
the  custodv  of  the  Board  of  Children's  Guar- 
dians  before  the  expiration  of  the  term  of 
commitment. 

On  August  28,  1914,  an  information  was 
filed  in  the  juvenile  court  against  George 
Roat,  a  boy  of  fourteen,  charging  him  with 
petty  larceny.  On  the  same  day  a  plea  of 
guilty  was  entered  and  the  boy  was  com- 
mitted to  the  Board  of  Children's  Guardians 
during  minority.  On  February  22,  1915,  a 
half-sister  of  the  boy  iiled  a  petition  in  the 
juvenile  court  asking  for  his  custody  and 
control.  The  court,  after  hearing  and  over 
the  protest  of  the  board,  revoked  the  previous 
order  of  commitment,  and  allowed  the  boy  "to 
return  to  the  home  of  the  said  Mary  E.  Poole 
under  probation."  This  writ  of  error  fol- 
lowed. 

The  act  of  February  13,  1885  (2.3  Stat,  at 
L.  302,  chap.. 68)  "For  the  Protection  of  Chil- 
dren in  the  District  of  Columbia  and  for 
Other  Purposes,"  extended  the  power  of  the 
Humane  Society  to  the  protection  of  children. 
Tlie  officers  of  the  society  were  empowered 


to  take  children  who  were  subjected  to  cruel 
treatment,  wilful  abuse  or  neglect,  or  any 
child  under  sixteen  found  in  a  house  of  ill 
fame,  before  the  police  court,  which  might 
commit  such  children  "to  an  orphan  asylum 
or  other  public  charitable  institution  in  the 
District  of  Columbia,  with  tlie  consent  of  the 
constituted  authorities  of  such  asylum  or  in- 
stitution, or  make  such  other  disposition 
thereof  as  now  is  or  may  hereft<*r  be  provided 
by  law  in  cases  of  vagrant,  destitute,  or  aban- 
doned children."  The  Board  of  Children's 
Guardians  was  created  by  the  act  of  July  26, 
1892  (27  Stat,  at  L.  268,  chap.  250).  It  is 
there  made  a  body  corporate,  consisting  of 
nine  members  appointed  by  the  judges  of  the 
police  court  and  of  the  supreme  court  of 
the  District  of  Columbia.  The  members  serve 
without  compensation,  hold  office  for  stated 
terms,  and  are  removable  [601]  for  cause. 
The  Board  is  given  power,  subject  to  the  ap- 
proval of  the  Commissioners  of  the  District, 
"to  employ  not  more  than  two  agents,  at  an 
annual  compensation  not  exceeding  $2,400  for 
the  two,  and  prescribe  their  duties,  and  to 
conclude  arrangements  with  persons  or  in- 
stitutions for  the  care  of  dependent  children 
at  such  rates  as  may  be  agreed  upon."  Sec- 
tion 4  of  the  act  provides  "that  said  board 
shall  have  the  care  and  supervision  of  the  fol- 
lowing classes  of  children,"  when  not  over 
sixteen  years  of  age:  Children  committed 
under  said  act  of  February  13,  1885;  those 
destitute  of  suitable  homes  and  adequate 
means  of  earning  an  honest  living ;  abandoned 
and  immoral  children;  children  of  imfit  par- 
ents found  begging  on  the  streets  or  from  door 
to  door;  and  children  known  to  be  vicious  or 
incorrigible,  "whenever  such  children  may  be 
committed  to  the  care  of  the  board  by  the 
police  court  or  the  criminal  court  of  the  Dis- 
trict." This  section  further  authorizes  the 
Board  of  Trustees  of  the  Reform  School  for 
Boys  or  the  Reform  School  for  Girls  (now 
called  training  schools),  in  their  discretion, 
to  commit  to  the  board  any  inmate  of  their 
respective  institutions  "conditionally  upon 
the  good  behavior  of  the  child  so  committed." 
Further  authorization  is  given  by  this  section 
to  receive  children  temporarily,  "pending  in- 
vestigation or  judgment  of  the  court."  Sec- 
tion 5  reads  as  follows:  "That  the  board 
shall  be  the  legal  guardians  of  all  children 
*jommitted  to  it  by  the  courtSy  and  shall  have 
full  power  to  board  them  in  private  families, 
to  board  them  in  institutions  willing  to  re- 
ceive them,  to  bind  them  out  or  apprentice 
them,  or  give  them  in  adoption  to  foster  par- 
ents. Cliildren  received  from  the  reform 
schools  shall  be  placed  at  work,  bound  out 
or  apprenticed,  and  at  any  time  before  at- 
taining majority  may  be  returned  to  the 
school  from  which  they  came,  if  in  the  judg- 
ment of  the  Board  of  Chuardians  such  a  course 
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is  demanded  by  the  interest  of  the  community 
or  the  welfare  of  the  child.  All  children  un- 
der the  guardianship  of  the  board  shall  be 
visited  not  less  than  once  a  year  by  an  agent 
of  the  board,  and  as  much  oftener  as  the  wel- 
fare of  the  child  demands.  Children  received 
temporarily  may  not  be  kept  longer  than  one 
week,  except  by  order  of  the  police  [602] 
court  or  the  criminal  court."  Section  7  au- 
thorizes the  Commissioners  of  the  District  to 
prescribe  the  form  of  records  to  be  kept, 
methods  of  accounting,  and  requires  an  an- 
nual report  to  be  made  by  the  board  to  the 
superintendent  of  charities,  which  official  is 
given  "full  powers  of  investigation  and  report 
regarding  all  branches  of  the  work  of  the 
hoard f  as  well  as  over  all  instiiutiona  in  which 
children  are  placed  by  the  board;  and  it  shall 
be  his  duty  to  recommend  annually  the  ap- 
propriations which  in  his  judgment  are  neces- 
sary to  the  carrying  on  of  its  work."  The 
act  of  March  1,  1901  (31  Stat,  at  L.  843, 
chap.  670 ) ,  carries  an  appropriation  "for  board 
and  care  of  all  children  committed  to  the 
guardianship  of  said  board  by  the  courts  of 
the  District,  and  for  the  temporary  care  of 
children  pending  investigation  or  while  being 
transferred  from  place  to  place  .  .  .  ;  Pro- 
vided, that  when  the  Board  of  Children's 
Guardians  place  any  of  such  children  in  pri- 
vate families,  as  far  as  practicable,  such  chil- 
dren shall  be  placed  only  in  such  families  as 
are  of  the  same  religious  denomination  or  be- 
lief as  the  parents,  or  last  surviving  parent  of 
the  child,  and  this  appropriation  shall  not 
be  otherwise  available."  The  act  of  March  3, 
1901  (31  Stat,  at  L.  1095,  chap.  847),  "To 
Enlarge  the  Powers  of  the  Courts  of  the  Dis- 
trict of  Columbia  in  Cases  Involving  Delin- 
quent Children,"  provides  that  the  judges  of 
the  criminal  court  and  the  police  court  may, 
in  their  discretion,  comiiiit  petty  offenders 
under  seventeen  years  of  age  "fo  the  custody 
and  care  of  the  Board  of  Children's  Ouardi- 
ans."  Section  2  prohibits  the  commitment  of 
such  a  child  to  a  jail,  workhouse,  or  police 
station,  and  authorizes  its  commitment  "to 
the  Board  of  Children's  Guardians  tempor- 
arily or  permanently,  in  the  discretion  of  the 
court"  and  the  board  is  required  to  make 
some  suitable  provision  for  such  children  out- 
side the  inclosure  of  any  jail,  workhouse,  or 
police  station.  Under  sec.  3,  for  the  purpose 
of  aiding  the  court  in  the  proper  disposition 
of  the  cases  above  referred  to,  the  Board  of 
Children's  Guardians  is  '*authorizrd  and  di- 
rected to  designate  one  of  its  employees  as  a 
probation  officer,  whose  duty  shall  be  to  make 
such  investigation  in  cases  involving  children 
under  seventeen  years  of  age  as  the  court  may 
[603]  direct,  to  be  present  in  court  in  order 
to  represent  the  interests  of  the  child  when 
the  case  is  heard,  to  furnish  the  court  such 
information  and  assistance  as  the  judge  may 


require,  and  to  take  charge  of  any  child 
before  and  after  trial  as  may  be  directed  by 
the  court."  Section  6  of  the  act  provides 
"that  whenever  petition  or  information  shall 
have  been  filed  in  any  court  of  the  District 
of  Columbia  authorized  to  commit  children  to 
the  care,  custody  and  guardianship  of  the 
Board  of  Children's  Guardians  for  such  com- 
mitment of  any  child,*'  it  shall  be  made  to 
appear  that  the  child  is  entitled  to  be  com- 
mitted as  aforesaid,  and  the  evidence  tends  to 
show  that  the  child  has  a  father  or  mother, 
either  of  whom  is  able  to  contribute  to  it« 
support,  but  who  fails  or  neglects  to  do  so, 
steps  may  be  taken  to  compel  such  support. 
The  foregoing  constitutes  a  review  of  the 
statutes  bearing  upon  the  question  in  issue 
down  to  the  time  of  the  enactment  of  the 
juvenile  court  act  of  March  19,  1906  (34  Stat, 
at  L.  73,  chap.  960) .  Section  4  of  that  act  au- 
thorizes the  appointment  of  two  probation 
officers,  who  are  to  perform  such  duties  and 
be  governed  by  such  regulations  as  may  be 
prescribed  by  the  presiding  judge.  Section  6 
clothes  the  court  with  power  to  defer  sentence 
iQ  his  discretion  in  the  case  of  any  juvenile 
offender  under  the  age  of  seventeen  years, 
"and  parol  such  child  under  the  care  of  the 
chief  probation  officer  for  a  probation  period 
discretionary  with  him,  who  shall  cause  said 
child  to  return  to  said  court  at  the  end  of 
such  term  either  for  sentence  or  dismissal. 
Such  paroled  child  shall  be  under  the  jurisdic- 
tion of  the  juvenile  court  for  such  period  and 
shall  be  subject  to  such  reasonable  rules  and 
regulations  touching  the  welfare  of  the  child 
as  may  be  prescribed  by  it.  In  case  such 
paroled  child  shall  fail  to  keep  or  shall  dis- 
regard the  terms  of  his  or  her  parole  the  said 
court  shall  have  full  power  to  ciiuse  said  child 
to  be  brought  before  it  for  further  proceed- 
ings." Section  8  confers  upon  the  court  origi- 
nal and  exclusive  jurisdiction  of  all  crimes 
and  offenses  of  persons  under  seventeen  years 
of  age  committed  against  the  Unit^l  States, 
not  capital  or  otherwise  infamous,  and  not 
pimishable  by  imprisonment  in  the  peniten- 
tiary, committed  [604]  in  the  District,  except 
certain  other  specified  offenses,  and  the  juris- 
diction under  the  various  acts  hereinbefore 
mentioned  is  transferred  to  that  court.     Bv 

• 

this  section  the  court  is  authorized  to  "try 
and  determine  all  cases  of  persons  less  than 
seventeen  years  of  age  charged  with  habitual 
truancy  from  school,  and,  in  its  discretion 
to  commit  them  to  the  Board  of  Children's 
Ouardians,  who  are  hereby  given  the  care  and 
supervision  thereof  when  so  committed."  Tlie 
section  further  provides  that  no  person  under 
seventeen  years  of  age  shall  hereafter  be 
placed  "in  any  institution"  supported  wholly 
or  in  part  at  the  public  expense,  until  th« 
fact  of  delinquency  or  dependency  has  been 
ascertained   and  declared  b}'  the  court,  and 
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that  all  children  of  the  classes  liahle  to  be 
committed  to  the  training  school  for  boys  and 
the  training  school  for  girls  shall  be  commit- 
ted by  the  juvenile  court.  All  other  children 
delinquent,  neglected,  or  dependent  (with  the 
exceptions  heretofore  stated),  "shall  hereafter 
be  committed  ...  to  the  care  of  the  Board 
of  Children's  Guardians,  either  for  a  limited 
prriod  on  probation  or  during  minority ,  as 
circumstances  may  require,  but  no  child  once 
committed  to  any  public  institution  by  the 
order  of  the  juvenile  court  shall  be  diachai'ged 
or  paroled  therefrom  or  transferred  to  another 
institution  without  the  consent  and  approval 
of  the  said  court."  The  last-mentioned  pro- 
vision as  to  the  parole  of  children  was  re- 
pealed to  the  extent  that  it  applied  to  the 
training  schools  by  the  acts  of  February  26, 
1909  (35  Stat,  at  L.  657,  chap.  217,  Comp. 
Stat.  1913,  sec.  9407),  and  April  15,  1910  (36 
Stat,  at  L.  300,  chap.  164,  Comp.  Stat.  1913, 
sec.  9423).  Tlie  remaining  provisions  of  the 
juvenile  court  act  throw  no  additional  light 
upon  the  question  before  us. 

Conrad  H.  Sifme  and  F,  E,  Stephens  for 
plaintiff  in  error. 

John  E.  Laskey  and  W,  0»  Clephane  for 
defendant  in  error. 

[605]  RoBB,  J.  {after  stating  the  facts). — 
Logically  the  first  inquiry  will  be  whether, 
prior  to  the  establishment  of  the  juvenile 
I'ourt,  any  court  was  clothed  with  the  power 
now  claimed  to  reside  in  the  juvenile  cuurt 
And,  in  determining  this  question,  we  must 
have  in  mind  the  general  rule  that  a  final  judg- 
ment cannot  be  set  aside  after  the  close  of 
t!ie  term  at  which  it  was  entered  bv  the  court 
which  rendered  it,  because  the  case  has  then 
passed  beyond  the  control  of  the  court.  Tub- 
man V.  Baltimore,  etc.  R.  Co.  190  U.  S.  38, 
47  U.  S.  (L.  ed.)  946,  23  S.  Ct.  777.  Specific 
authority,  therefore,  must  be  found  in  the 
statutes  for  the  exercise  of  such  power.  Tlie 
Board  of  Children's  Quardians,  as  we  have 
seen,  is  composed  of  nine  members  who  serve 
without  compensation.  It  is  to  be  presumed 
that  they  were  to  be  selected  because  of 
fpecial  fitness  for  the  work,  and  that  Congress 
was  satisfied  that  they  would  act  wisely  and 
unselfishly  in  the  interests  of  the  children 
intrusted  to  their  care.  The  act  of  1802 
specifically  provides  that  the  board  shall  have 
the  "care  and  supervision,"  and  that  it  shall 
be  the  "legal  guardian  of  all  children  com- 
mitted to  it  by  the  courts."  The  act  clothes 
the  board  with  power  to  place  children  in 
private  families,  board  them  in  institutions, 
bind  them  out,  or  apprentice  them  or  give 
them  in  adoption  to  foster  parents.  It 
provides  for  two  paid  agents  of  the.  board, 
and  requires  that  all  children  under  its 
guardianship  shall  be  visited  not  less  than 


once  a  year  by  an  agent  of  the  board,  "and  as 
much  oftener  as  the  welfare  of  the  child  de- 
mands." All  those  provisions  evidence  a  pur- 
pose and  intent  on  the  part  of  Congress  to 
place  upon  the  board  responsibility  for  the 
care  and  custody  of  children  committed  to  it. 
For  the  fourteen  years  prior  to  the  establish- 
ment of  the  juvenile  court,  over  which  period 
the  activities  of  the  board  had  extended,  we 
find  no  word  in  the  statutes  authorizing  any 
court  to  interfere  with  the  authority  of  the 
board  over  children  committed  to  it  for  de- 
finite periods. 

We  will  now  examine  the  juvenile  court  act 
to  determine  whether  that  act  contains  a 
grant  of  the  power  claimed.  We  find  that 
under  sec.  5  power  is  given  that  court  to 
defer  sentence  [606]  in  the  case  of  any  offen- 
der under  the  age  of  seventjeen  years,  and 
to  parole  such  child  under  the  care  of  the 
chief  probation  ofiicer  of  the  court  for  a  pro- 
bation period,  and  it  is  provided  that  "such 
paroled  child**  shall  be  under  the  jurisdiction 
of  the  court  during  the  probation  period. 
The  fact  that  Congress  deemed  it  necessary  to 
mak«  the  specific  grant  of  special  power  to 
the  juvenile  court  as  to  this  particular  class 
of  children  negatives  the  idea  of  a  previous 
grant  to  that  court  of  general  power  in  this 
connection,  for  had  such  general  power  been 
granted  its  subsequent  mention  would  have 
been  necessary  only  by  way  of  limitation  or 
exception  in  specific  instances.  Section  8 
centers  in  the  juvenile  court  the  powers  over 
juvenile  offenders  theretofore  granted  to  other 
courts.  In  addition,  it  clothes  the  court  with 
power  to  commit  truants  from  school  "to 
the  Board  of  Children's  Guardians,  who  are 
hereby  given  the  eare  and  s^tpervision  thereof 
when  so  committed."  The  section  further  pro- 
vides that  certain  delinquent,  neglected,  or 
dependent  children  "shall  hereafter  be  com 
mitted"  by  the  juvenile  court  "to  the  care 
of  the  Board  of  Children's  Guardians,  either 
for  a  limited  period  on  probation  or  during 
minority,  as  circumstances  may  require."  Tlio 
prohibition  against  the  discharge,  parole,  or 
transfer  of  any  child  committed  "to  any  pub- 
lic institution"  obviously  does  not  refer  to 
the  board,  for  throughout  the  acts  quoted  a 
careful  distinction  has  been  made  bv  Con- 
gross  between  the  board  and  an  institution. 

We  find,  therefore,  that  Congress  ha« 
clothed  the  court  with  continuing  jurisdiction 
over  children  under  deferred  sentences,  and 
who  are  out  on  parole  for  a  probation  period, 
but  that  no  such  power  has  been  given  the 
court  over  children  committed  to  the  Board 
of  Children's  Guardians.  To  find  that  the 
court  possessed  such  power  would  not  only 
do  violence  to  well-established  rules  of  statu- 
tory construction  and  interpretation,  as  al- 
ready intimated,  but.  on  the  other  hand,  tlie 
independence  of  the  board  in  this  respect  ia 
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consistent  with  the  juvenile  court  act,  as  well 
as  with  all  other  legislation  concerning  the 
board,  and  the  express  intent  of  Congress  to 
place  upon  the  board  responsibility  for  the 
care  and  supervision  of  children  committed  to 
it.  [607]  As  to  the  wisdom  or  unwisdom  of 
the  policy  of  Congress  in  this  regard  we  have 
nothing  to  do.  It  is  our  sole  duty  to  deter- 
mine and  give  expression  to  the  intent  of  the 
lawmaking  power.  We  think  it  clear  that 
when  the  court,  in  the  present  case,  committed 
the  child  in  question  to  the  Board  of  Chil- 
dren's Guardians  during  minority,  the  court, 
at  the  expiration  of  the  term  in  which  the 
commitment  was  made,  had  no  power  to  set 
aside  the  commitment. 

The  judgment  must  be  reversed  and  the 
cause  remanded  for  appropriate  proceedings. 

Reversed  and  remanded. 


NOTE. 

In  the  reported  case  the  court,  in  applying 
the  general  rule  that  a  final  judgment  cannot 
be  set  aside  after  the  close  of  the  term  at 
which  it  is  rendered,  holds  that  a  statute 
clothing  the  juvenile  court  with  continuing 
jurisdiction  over  children  under  deferred  sen- 
tences and  who  are  out  on  parole  for  a  pro- 
bation period  does  not  give  the  court  power 
to  remove  a  child  from  the  custody  of  the 
Board  of  Children's  Guardians  to  which  the 
child  has  been  committed  at  a  prior  term. 
Tlie  power  of  a  juvenile  court  over  its  judg- 
ments rendered  at  a  former  term  is  discussed 
in  the  note  to  In  re  Lundy  reported  ante, 
this  volume,  at  page  1007. 
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Kansas  Supreme  Court — January  9,  1915. 
94  Kan.  US;  14rS  Pac.  871. 


JiiYenile  Courts  ^  Proeednre  —  Veiifi- 
cation  of  Complaint. 

A  »irl  15  years  old  found  by  the  probate 
judge,  sitting  as  the  juvenile  court,  to  be 
delinquent  and  incorrigible,  to  aspociate 
knowingly  with  immoral  persons,  to  be  grow- 
ing up  in  idleness  and  crime,  and  violating 
the  city  ordinances  by  remaininj]^  out  until 
late  hours  at  night,  was  ordered  committed 
to  the  Industrial  School  for  Girls  at  Beloit. 
Her  parents  appeared  without  service  of 
process  on  them,  but  the  child  was  taken 
into  custody  by  the  probation  officer  upon  a 
warrant  based  upon  a  complaint  verified  on 
information  and  belief.  A  hearing  followed, 
and  the  testimony  abundantly  supported  the 


findings  of  the  court.  Held,  that  such  child 
is  not  entitled  to  a  writ  of  habeas  corpus 
because  of  failure  to  verify  the  complaint 
positively. 

[See  note  at  end  of  this  case.] 

Purpose  of  Statute. 

The  juvenile  court  act  (Gen.  St.  1909,  §§ 
5099-5113 )  has  for  its  object,  not  the  punish- 
ment of  juvenile  offenders  for  misconduct, 
criminal  or  otherwise,  but  their  removal  from 
the  path  of  temptation  and  their  direction 
into  the  paths  of  rectitude  by  preventive  and 
corrective  means. 

[See  note  at  end  of  this  case.] 

Same. 

The  act  is  an  assertion  of  the  state's  pow- 
er as  parens  patriae  and  its  right  to  exercise 
proper  parental  control  over  those  of  its 
minor  citizens  who  are  disposed  to  go  wrong. 

[See  note  at  end  of  this  case.] 

Proeednre  Approved. 

In  the  charge,  apprehension,  investigation 
and  order  involved  herein,  the  child  was  not 
denied  any  of  her  constitutional  right& 

[See  note  at  end  of  this  case.] 

Proceedlnsa  Not  Criminal. 

By  express  declaration  of  the  statute  in 
question,  and  by  the  settled  decisions  applica- 
ble to  similar  enactments,  all  such  proceed- 
ings, orders  and  judgments  are  deemed  io 
have  been  taken  and  done  in  the  exercise  of 
the  state's  parental  power,  and  neither  the 
stigma  nor  the  penalty  for  crime  can  be  held 
to  accompany  such  proceedings  or  order. 

[See  note  at  end  of  this  case.] 

Parens  Patriae  —  Definition. 

The  words  "parens  patriae,'*  meaning  "fa- 
ther of  his  country,"  were  applied  originally 
to  the  king,  and  are  used  to  designate  the 
state,  referring  to  its  sovereign  power  of 
guardianship  over  persons  under  disability. 

Original  habeas  corpus  proceeding.  Mary 
Turner,  petitioner.  The  facts  are  stated  ia 
the  opinion.    Writ  denied. 

W.  E.  Atchi9im  for  petitioner. 

Edwin  D.  McKeever,  Leonard  8.  Ferry, 
Thom<is  F.  Doran  and  John  8.  Dean  for  de- 
fendant. 

[116]  West,  J. — ^Mary  Turner,  a  girl  fif- 
teen years  of  age,  by  her  father  and  next 
friend,  alleges  that  she  is  restrained  of  her 
liljertv  bv  certain  officers  of  Shawnee  countv, 
acting  under  color  of  authority  from  the  pro- 
bate court,  who  are  unlawfully  holding  and 
imprisoning  her  "solely  under  and  by  virtue 
of  an  insufficient  complaint  and  void  warrant, 
and  under  a  void  order  and  commitment  com- 
mitting said  Mary  [117]  Turner  to  the  In- 
dustrial School  for  Girls  at  Beloit;"  that  she 
was  arrested  upon  a  warrant  issued  upon  a 
complaint  which  charged  no  crime  warrant- 
ing her  arrest  and  was  not  positively  verified; 
that  no  summons  was  issued  to  her  or  eith*r 
of  her  parents,  neither  of  whom  voluntarily 
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appeared;  that  the  evidence  taken  upon  the 
hearing  was  insufficient  to  show  probable 
cause  of  the  commission  of  any  crime  to  war- 
rant her  commitment  to  the  school  named. 
The  exhibits  atatched  to  the  petition  together 
with  the  return  of  the  matron  of  the  county 
jail  show  that  a  probation  officer  filed  a  com- 
plaint verified  on  information  and  belief  that 

Mary  Turner  did  on  or  about  the  day 

of  the month  of  1914  violate  the  laws  of 

the  state  and  the  ordinances  of  the  city  of 
Topeka,  and  did  then  and  there  unlawfully 
remain  out  late  at  night;  that  she  is  incorrigi- 
ble and  knowingly  associates  with  thieves, 
and  vicious  and  immoral  persons,  and  is  grow- 
ing up  in  idleness  and  crime.  Upon  this  com- 
plaint a  warrant  was  issued  by  the  judge  of 
the  juvenile  court  commanding  the  matron  to 
arrest  Mary  Turner  and  bring  her  before  the 
judge  at  his  office,  then  and  there  to  abide  the 
order  of  the  court  in  the  premises.  After 
the  hearing  a  final  order  was  made  setting 
forth  that  it  was  found  by  the  court  "that 
the  above  named  child  was  a  delinquent  child 
and  is  incorrigible;  that  said  child  knowing- 
ly associates  with  immoral  persons,  and  is 
growing  up  in  idleness  and  crime;  that  said 
child  violated  the  ordinances  of  the  city  of 
Topeka  by  carrying  what  is  commonly  known 
a«  knucks."  Also,  "that  said  child  knowing- 
ly and  wilfully  violated  the  ordinances  of  the 
city  of  Topeka  by  remaining  out  until  late 
hours  of  the  night."  And  it  was  ordered  that 
she  be  committed  and  delivered  to  the  super- 
intendent of  the  Industrial  School  for  Girls 
at  Beloit,  there  to  be  safely  kept  under  the 
direction  and  control  of  the  authorities  hav- 
ing charge  of  such  institution  until  discharged 
according  to  law.  In  the  paper  called  "Com- 
mitment to  Industrial  Schools"  it  is  recited 
that  the  [118]  petition  and  complaint  coming 
on  to  be  heard  Mary  Turner  and  her  parents 
and  the  probation  officer  were  present  in  court 
and  it  was  found  that  due  and  legal  notice  had 
been  given  to  the  probation  officer,  "Mr.  and 
Mrs.  Pete  Turner  having  appeared  voluntarily 
upon  service  of  the  warrant  on  said  child." 

The  transcript  of  the  evidence  shows  abund- 
ant ground  for  the  finding  already  mentioned 
touching  the  delinquency  and  conduct  of  the 
child.  The  probation  officer  testified  that  he 
informed  the  judge  "that  she  would  not  be 
here  for  trial  if  we  did  not  take  her  into 
custody."  The  copy  of  the  warrant  attached 
to  the  petition  accords  with  the  allegation  of 
the  latter,  that  the  girl  was  imprisoned  and 
deprived  of  her  liberty  solely  upon  a  warrant 
based  upon  a  complaint  verified  on  informa- 
tion and  belief. 

It  must  be  taken  as  true,  therefore,  that 
while  the  parents  appeared  without  service  of 
process  upon  them,  the  daughter  was  taken 
into  custody  by  the  probation  officer  on  the 
strength  of  the  warrant  based  upon  the  com- 


plaint, both  of  which  have  already  been  de- 
scribed. It  must  also  be  taken  as  true  that 
the  intention  of  the  officers  is  to  place  the 
child  in  the  industrial  scliool  as  indicated. 

Section  8680  of  the  General  Statutes  of 
1909,  enacted  in  1889,  provides  that  probate 
courts  shall  have  power  to  commit  to  the 
school  in  question:  "TAtVd,  any  girl  under 
sixteen  years  of  age  who  is  incorrigible  and 
habitually  disregards  the  commands  of  her 
father,  mother  or  guardian,  and  who  leads  a 
vagrant  life,  or  resorts  to  immoral  places  or 
practices,  and  neglects  or  refuses  to  perform 
labor  suitable  to  her  years  and  condition, 
and  to  attend  school."  The  only  other 
grounds  applicable  are  liability  to  punishment 
by  imprisonment  under  any  existing  law  of 
the  state.  Section  2782  makes  it  a  mis- 
demeanor punishable  by  fine  or  imprisonment 
or  both  to  carry  on  one's  person  knucks  in  a 
concealed  manner.  But  there  is  no  evidence 
whatever  that  Mary  Turner  made  any  at- 
tempt [119]  at  concealment  of  the  knucks 
carried  by  her,  hence  the  only  ground  of  the 
section  in  question  which  applies  is  the  third 
already  quoted.  This  section  further  provides 
that  before  such  girl  shall  be  committed  the 
probate  court  shall  cause  a  complaint  to  be 
filed  setting  forth  the  charges  complained  of 
in  writing,  and  before  he  shall  investigate 
such  charges  shall  give  at  least  five  days' 
notice  to  all  persons  interested  in  the  filing 
of  such  complaint. 

Section  1  of  the  juvenile  court  act  passed 
In  1905  (Laws  1905,  eh.  190,  Gen.  Stat.  1909, 
§§  509&-5113)  provides  that  the  probate  judge 
shall  be  in  charge  of  the  juvenile  court,  which 
shall  have  authority  among  other  things,  to 
issue  all  process  necessary  in  any  case  "the 
same  as  justices  of  the  peace  are  authorized 
to  do  in  misdemeanors."  All  writs  and  proc- 
ess are  to  be  served  by  the  probation  officer. 
Section  2  defines  a  "delinquent  child"  as  one 
who,  among  other  things,  is  incorrigible  or 
knowingly  associates  with  thieves,  vicious  or 
immoral  persons,  or  is  growing  up  in  idle- 
ness or  crime.  Section  3  provides  that  any 
probation  officer  may,  without  warrant  or 
other  process,  at  any  time  until  the  final  dis- 
position of  the  case  of  any  child  over  whom 
the  court  shall  have  jurisdiction,  take  the 
child  placed  in  his  care  by  the  court  and  bring 
the  child  before  the  court,  "or  the  court  may 
issue  a  warrant  for  the  arrest  of  any  such 
child;  and  the  court  may  thereupon  proceed 
to  sentence  or  make  such  other  disposition 
of  the  case  as  he  may  deem  best."  Section  4 
authorizes  a  petition  in  writing  when  filed 
to  be  verified  upon  information  and  belief. 
Section  5  requires  that  unless  the  parties  vol- 
untarily appear  in  court,  it  shall  issue  sum- 
mons requiring  the  child  and  the  persons  hav- 
ing custody  thereof  to  appear.  If  the  person 
so  summoned  fails,  without  reasonable  cause, 
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to  appear  and  abide  the  order  of  the  court 
or  to  bring  the  child,  he  may  be  proceeded 
against  for  contempt,  or  a  warrant  be  issued 
against  such  person  *'or  against  the  child 
itself."  Section  12  provides  for  an  appeal 
from  the  [120]  order  of  commitment  upon  the 
demand  of  the  child's  parent,  guardian,  cus- 
todian, or  any  relation  within  the  third  de- 
gree of  kinship.  Section  14  places  all  punisu- 
ments  and  penalties  imposed  by  law  upon 
persons  for  the  commission  of  offenses  against 
the  laws  of  the  state  or  ordinances  of  a  city 
by  delinquent  children  under  sixteen  within 
the  discretion  of  the  juvenile  court.  Section 
15  expressly  provides:  '*And  in  no  case  shall 
any  proceedings,  order  or  judgment  of  the 
juvenile  court  in  cases  coming  within  the 
purview  of  this  act,  be  deemed  or  held  to  im- 
port a  criminal  act  on  the  part  of  any  child; 
but  all  proceedings,  orders  and  judgments 
shall  be  deemed  to  have  been  taken  and  done 
in  the  exercise  of  the  parental  power  of  the 
state." 

At  first  blush  the  claim  of  the  petitioner, 
that  his  daughter  is  unlawfully  restrained 
and  was  unlawfully  arrested,  appeals  strongly 
to  one's  sense  of  liberty,  but  a  close  examina- 
tion into  the  matter  discloses  that  the  juve- 
nile court,  while  a  modern  institution,  is  pro- 
vided for  in  niunerous  acts  which  have  been 
before  the  courts  for  interpretation.  In  a 
general  way,  it  may  be  said  that  these  stat- 
utes, instead  of  attempting  to  punish  juvenile 
ofTenders  for  misconduct,  criminal  or  other- 
wise, try  to  remove  them  from  the  path  of 
temptation,  and  by  preventive  and  corrective 
means  seek  to  direct  them  in  the  paths  .of 
rectitude.  It  is  an  assertion  upon  the  part 
of  the  state  of  its  right  to  exercise  its  power 
as  parens  patiHae  for  the  welfare  of  such  of 
its  minor  citizens  as  are  deprived  of  proper 
parental  control  and  oversight,  and  are  disr 
posed  to  go  wrong.  These  words,  meaning 
"Father  of  his  country,"  were  applied  origi- 
nally to  the  king,  and  are  used  to  designate 
the  state,  referring  to  its  sovereign  power  ol 
guardianship  over  persons  under  disability. 
When  this  country  achieved  its  independence, 
the  prerogatives  of  the  crown  devolved  upon 
the  people  of  the  states.  "The  sovereign  will 
is  made  known  to  us  by  legislative  enactment. 
The  state,  as  a  sovereign,  is  the  parens  [121] 
patriae,  .  .  .  The  courts  of  the  United 
States  cannot  exercise  any  equity  powers,  ex- 
cept those  conferred  by  acts  of  congress,  and 
thoHo  judicial  powers  which  the  high  court 
of  chancery  in  England,  acting  under  its 
judicial  capacity  as  a  court  of  equity,  pos- 
sessed and  exercised,  at  the  time  of  the  for- 
mation of  the  constitution  of  the  United 
States."  (Fontain  v.  Ravenel,  58  U.  S.  369, 
H84.  15  U.  S.  (L.  ed.)  80.)  In  the  case  cited 
Mr.  Chief  Justice  Taney,  in  a  concurring 
opinion,  said: 


'*And  tho  chancery  jurisdicti<ai  of  th*? 
courts  of  the  United  States,  as  granted  by  tlu' 
constitution,  extends  only  to  cases  over  which 
the  court  of  chancery  had  jurisdiction,  in  its 
judicial  character  as  a  court  of  equity.  Tlu* 
wide  discretionary  power  which  the  chancelior 
of  England  exercised  over  infants,  lunatics, 
or  idiots,  or  charities,  has  not  been  conferred. 
These  prerogative  powers,  which  lx*long  to 
the  sovereign  as  parens  patriae^  remain  with 
the  States."      (p.  393.) 

While  the  old  Spartan  theory  that  the  child 
and  the  citizen  are  for  the  state  lias  Ufu 
reversed  by  our  civilization,  which  ret^ards  the 
state  as  an  institution  for  the  good  of  thi- 
child  and  the  citizen,  still  the  state  as  parem 
patriae  may  exercise  over  the  child  parental 
care  and  authority  in  order  that  he  may  re- 
ceive the  highest  good  from  the  state  aad 
achieve  the  best  results  for  himself  thu? 
guarded  and  directed  in  youth.  As  said  in 
Wisconsin  Industrial  School  for  Girls  v.  Clark- 
County,  103  Wis.  661,  79  K.  W.  422 : 

*'£very  statute  which  is  designed  to  give 
protection,  care,  and  training  to  children,  aa 
a  needed  substitute  for  parental  authority  and 
performance  of  parental  duty,  is  but  a  recog- 
nition of  the  duty  of  the  state,  as  the  legit i 
mate  guardian  and  protector  of  childreu 
where  other  guardianship  fails.  Xo  coni>tiiu- 
tionai  right  is  violated,  but  one  of  the  most 
important  duties  which  organized  society  owe^ 
to  its  helpless  members  is  performed  just 
in  the  measure  that  the  law  is  framed  with 
wisdom  and  is  carefully  administered.'*  (p. 
665.) 

The  authorities  are  nearly  all  to  tlie  eflfect 
that  statutes  of  this  kind  are  parental  rather 
than  criminal,  so  [122]  that  a  jury  may  not 
be  demanded  as  a  matter  of  constitutional 
right.  Tliis,  together  with  the  express  din*- 
laration  of  the  closing  section,  that  all  pnv 
ceedings,  orders  and  judgments  shall  W 
deemed  to  have  been  taken  and  doni*  in  the 
exercise  of  the  parental  power  of  tlie  state, 
makes  it  clear  that  neither  the  stigma  nor 
the  penalty  of  crime  should  be  held  to  ac- 
company the  proceeding  and  order  in  this 
case. 

The  following  are  among  the  numerous 
authorities  touching  the  interpretation  and 
effect  of  similar  statutes:  Wisconsin  Indus- 
trial School  for  Girls  v.  Clark  County,  lOn 
Wis.  651,  79  X.  W.  422;  Com.  v.  FisluT.  21.-: 
Pa.  St.  48,  62  Atl.  198,  5  Ann.  Ca».  f>2,  and 
Note,  96;  Ex  p.  Jamiazewski,  196  Fed.  123: 
In  re  Sharp.  15  Idaho  120.  96  Pac.  .>63. 
18  L.R.A.(X.S.)  886,  and  Note;  Lindsay  v. 
Lindsay,  257  111.  328,  Ann.  Cas.  1916A  1*222. 
100  X.  E.  892,  45  L.R.A.(X.S.)  908,  and 
Note;  Hunt  v.  Wayne  Circuit  Judges,  142 
Mich.  93,  105  X.  W.  531,  7  Ann.  Cas.  821. 
and  Xote,  831,  3  L.R.A.(X.S.)  564.  and  X'ote: 
Piigh  v.  Bowden,  54  Fla.  302,  45  So    41^9,  14 
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Ann.  Caa.  816,  and  Note,  819;  1  Wharton's      Order  for  Probfttion. 
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Criminal  Law,  11th  ed.  §§  368-375. 

The  state  had  the  same  right  to  bring  Mary 
Turner  before  the  juvenile  court  that  her 
parents  had,  and  when  once  there  by  proper 
compulsion  of  either .  sort  of  parental  au- 
thority the  court  had  jurisdiction  to  proceed 
as  it  did. 

Finding  in  the  record  no  infringement  upon 
her  legal  and  constitutional  rights  the  peti- 
tion for  her  discharge  is  denied. 


NOTE. 

The  reported  case,  basing  its  decision  partly 
on  the  express  declaration  of  the  statute, 
liolds  that  proceedings  against  a  delinquent 
rhild  in  a  juvenile  court  are  not  criminal  in 
their  nature.  This  question  is  considered  in 
the  note  to  In  re  Lundy  reported  ante,  this 
\olume,  at  page  1007. 


STOKBB 

V. 

OOWAHS. 

Utah  Supreme  Court — ^April  1,  1915. 
45  UUOi  S6e;  147  Pae.  911. 


Marriage  *  Eridenee  InavAoient* 

In  a  habeas  corpus  proceeding  to  obtain  the 
release  of  a  juvenile  delinquent  from  the  cus- 
tody of  the  superintendent  of  the  State  In- 
dustrial School,  evidence  held  insufficient  to 
establish  any  l^^l  marriage  between  the 
delinquent  and  plaintiff. 

JnYenile  Courts  —  Jnriadiotlon  —  Mar* 
ried  Infanta. 

The  operation  of  the  law  governing  juvenile 
delinquents  is  not  suspended  merely  because  a 
delinquent  enters  into  the  marriage  relation. 

[See  note  at  end  of  this  case.] 

He^iew  of  Proceedlnsa* 

lender  the  juvenile  statute,  as  amended 
and  re-enacted  by  Laws  1913,  c.  54,  giving 
the  juvenile  court  jurisdiction  over  delin- 
quents under  the  age  of  18,  and  making  its 
judgments  operative  until  the  delinquent 
reaches  the  age  of  21  years,  and  providing 
that  all  orders  of  the  court  shall  be  under 
its  control  until  the  delinquent  reaches  such 
age,  the  delinquent  or  any  one  in  her  behalf 
may  apply  for  a  modification  of  the  judgment, 
and  determination  of  the  ri^ht  of  her  custody 
with  a  right  of  appeal  as  provided  in  section 
11,  so  that  the  rights  of  delinquents  may  be 
enforced  without  recourse  to  habeas  corpus 
proceedings. 

[See  note  at  end  of  this  case.] 
Ann.  Can.  lOlBE. — 65. 


Under  the  juvenile  delinquent  statute  pro- 
viding that  the  juvenile  court  may  order  that 
the  juvenile  be  committed  to  the  State  In- 
dustrial School,  that  the  court  may  commit 
a  juvenile  to  the  care  of  a  probation  officer, 
subject  to  return  to  court  for  further  pro- 
ceedings, or  may  dispose  of  the  matter  in 
any  way  deemed  for  the  best  interests  of 
the  delinquent,  the  act  oi  the  juvenile  court 
in  making  an  order  of  commitment  upon 
the  first  hearing,  and  then  conditionally  sus- 
pending it  by  an  order  of  probation,  and, 
after  violation  of  the  conditions  of  probation, 
ordering  that  she  be  committed,  while  some- 
what irregular,  is  not  void. 

[See  note  at  end  of  this  case.] 

Hotlee  t*  Parent. 

Where  the  juvenile  court,  after  notice  of 
proceedings  to  the  mother  of  a  delinquent, 
and  a  finding  of  her  unfitness,  which  was  not 
disputed  or  appealed  from,  made  an  order  of 
commitment,  and  suspended  it  by  an  order 
of  probation,  and  having  control  of  the  de- 
linquent and  authority  to  modify  its  orders, 
it  may  on  a  showing  of  the  delinquent's  viola^ 
tion  of  the  probation  conditions  order  her 
commitment  without  further  notice  to  the 
mother. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  ('ourt,  Salt  Lake 
county:     Lqofboubow,  Judge. 

Habeas  corpus  proceeding.  J.  F.  Stoker, 
plaintiff,  and  £.  G.  Gowans,  defendant.  Writ 
denied.  Plaintiff  appeals.  The  facts  are  stat- 
ed in  the  opinion.    Affirmed. 

J,  W,  Rozselle  and  Willard  Hanson  for  ap 
pellant. 

A.  R.  Barnes,  E.  V.  Higgins  and  O.  A.  Iver- 
stm  for  respondent. 

[557]  Fuck,  J. — This  is  an  appeal  from  a 
judgment  of  the  District  Court  of  Salt  Lake 
County  denying  a  writ  of  habeas  corpus. 
The  facts  disclosed  by  the  record  filed  in  thi? 
court,  briefly  stated,  are  as  follows : 

On  the  25th  day  of  March,  1912,  one  Guar- 
dello  Brown,  a  probation  officer,  pursuant  to 
our  juvenile  court  act,  filed  a  complaint  un- 
der oath  before  Alexander  McMaster,  Judge 
of  the  Juvenile  Court  of  the  Third  Judicial 
District,  in  and  for  Salt  Lake  County,  in 
which  one  Fern  Markham,  a  minor  [558] 
child  thirteen  years  of  age,  was  duly  charge<l 
with  delinquency;  the  facts  constituting  the 
same  being  stated  in  general  terms.  Notice 
was  duly  issued  as  provided  by  the  act,  service 
of  which  was  duly  waived  by  Anna  Markham, 
the  mother  of  said  child.  On  the  26th  day  of 
March,  1912,  a  hearing  was  had  by  said  court 
upon  said  complaint  as  provided  by  the  act. 
After  hearing  the  evidence  the  juvenile  court 
found  that  said  Fern  Markham  was  of  the  age 
of  thirteen  years;  that  she  was  a  delinquent 
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child  within  the  purview  of  the  juvenile  act; 
and  that  said  Anna  Markham,  the  mother, 
was  an  unfit  person  to  have  custody  and  con- 
trol of  said  child.  The  court  thereupon  en- 
tered the  following  order: 

"It  is  ordered,  adjudged,  and  decreed  by 
the  court  that  until  the  further  order-  of  this 
court  said  Fern  Markham  be  adjudged  a  de- 
linquent child.  It  is  the  order  of  the  court 
•  that  she  be  sentenced  to  the  State  Industrial 
School  at  Ogden,  Utah.  The  sentence,  how- 
ever, is  suspended  during  good  conduct  and 
that  she  discontinue  the  company  she  has  been 
keeping.  It  is  the  further  order  of  the  court 
that  she  report  to  this  office  once  a  week." 

On  the  22nd  day  of  April,  1014,  Guardello 
Brown,  **chief  probation  officer,"  filed  a  com- 
plaint in  writing,  but  not  under  oath,  before 
the  juvenile  court,  in  which  it  was  alleged 
til  at  said  Fern  Markham  had  violated  her 
promise  and  the  terms  and  conditions  upon 
which  sentence  was  suspended,  and  that  she 
continued  ''to  be  immoral  and  to  associate 
with  corrupt  and  immoral  people,"  and  the 
officer  prayed  that  the  sentence  aforesaid  be 
no  longer  suspended,  and  that  said  Fern 
Markham  be  committed  to  the  State  Indus- 
trial School.  Pursuant  to  said  complaint  the 
juvenile  court,  on  the  22d  day  of  April,  1014, 
made  the  following  order : 

"Now,  therefore,  on  motion  of  Guardello 
Brown,  and  it  appearing  to  me  for  the  best 
good  of  said  Fern,  it  is  ordered  that  sentence 
in  this  case  be  no  longer  suspended,  and  that 
a  commitment  to  the  Industrial  School  be  and 
hereby  is  issued." 

A  commitment  in  due  form  was  accordingly 
issued  directed  to  the  proper  officer,  who  exe- 
cuted the  same  by  taking  said  Fern  Markham 
into  custody  and  delivering  her  to  the  de- 
fendant, [559]  the  superintendent  of  the  State 
Industrial  School,  in  whose  custody  she  re- 
maint.'d  until  the  habeas  corpus  proceedings 
were  commenced,  at  which  time  she  was  pro- 
duced before  Hon.  F.  C.  Loofbourow,  one  of 
the  judges  of  the  district  court  of  Salt  Lake 
County.  We  remark  that  on  the  hearing  it 
was  claimed  that  during  the  suspension  of 
said  sentence  said  Fern  Markham,  without 
the  knowledge  or  consent  of  said  juvenile 
judge,  and  without  the  knowledge  or  consent 
of  her  mother,  had  married  one  J.  F.  Stoker, 
who  is  the  plaintiff  in  this  proceeding.  After 
a  hearing  before  said  district  judge  upon  the 
return  made  by  the  said  superint<»ndent  in 
which  the  foregoing  facts,  except  the  alleged 
marriage,  were  made  to  appear,  said  judge 
denied  the  writ,  and  made  an  order  remand- 
ing the  said  Fern  into  the  custody  of  said 
superintendent. 

Plaintiff  appeals,  and  has  assigned  a  num- 
ber of  errors.  It  is  insisted  that  the  court 
erred  in  refusing  to  hold  that  by  said  alleged 
marriage  the  right  of  custody  in  said  super- 


intendent and  said  juvenile  court  was  t|»to 
facto  terminated.  The  district  court  made 
no  findings  of  fact;  at  least  there  are  dodc 
in  the  record. 

We  have  searched  the  record  in  vain  to  find 
any  legal  evidence  of*  a  marriage  between 
Fern  Markham  and  the  plaintiff.  All  that 
is  contained  in  the  record  upon  that  subject 
is  this:  Anna  Markham  was  called  as  a  wit- 
ness on  behalf  of  plaintiff,  and  she  testified: 

"I  am  the  mother  of  Fern  Stoker.  She  is 
a  married  woman.  She  was  married  to  J.  F. 
Stoker  on  the  15th  day  of  August,  1913. 
.  .  .  She  was  married  without  my  knowl- 
edge or  consent." 

Fern  Stoker  was  also  called  as  a  witness 
by  the  plaintiff,  but  she  said  nothing  about 
the  marriage ;  nor  did  plaintiff  or  any  one  else 
testify  concerning  the  same.  Now,  the  ques- 
tion is  pertinent:  How  did  the  mother  know 
that  the  plaintiff  and  Fern  were  married 
if  the  marriage,  as  she  says,  took  place  **with- 
out  my  knowledge  or  consent?"  ITiere  is, 
therefore,  not  a  word  of  competent  evidence 
in  this  record  showing  a  marriage.  Moreover, 
under  our  statute  (Comp.  Laws  1907,  section 
1189)   it  is  provided: 

[560]    "No    marriage    shall   be    solemnized 
without  a  license  therefor  issued  by  the  eoun 
ty  clerk  of  the  county  in  whicli   the  female 
resides  at  the  time." 

The  record  discloses  that  the  female  in  thi5 
case  resided  in  Salt  Lake  County.  It  is 
claimed,  however,  that  the  marriage  occurred 
in  Davis  Ck)unty,  an  adjoining  county  of  Salt 
Lake.  Our  statute  also  provides  that  the 
license  issued  as  aforesaid  must  be  returned 
to  the  county  clerk  within  thirty  days  after 
the  marriage  ceremony  takes  place.  It  is 
somewhat  strange,  therefore,  that  when  there 
must  have  been  an  abundance  of  competent 
evidence  respecting  the  marriage,  if  it  wa» 
solemnized,  that  none  w*as  produced,  not  even 
an  eyewitness.  Not  even  the  parties  in  in- 
terest testified,  although  one  of  them  was 
a  witness  at  the  hearing.  If  the  distrin 
judge,  therefore,  had  found  that  no  marriage 
was  proved  (which  he  may  liave  done),  the 
finding  would  not  only  have  been  justified 
by  the  record,  but,  in  our  judgment,  it  would 
have  been  the  only  finding  he  could  legallv 
have  made.  The  contention,  therefore,  made 
by  counsel  that  Fern  should  be  discharged 
from  the  custody  of  the  superintendent  of  the 
Industrial  School  because  she  is  a  married 
woman  is  not  borne  out  by  the  record. 

But,  assuming  that  she  did  marry,  as  txtn- 
tended,  yet  there  is  nothing  in  the  law  govern- 
ing  juvenile  delinquents  which  suspends  its 
operation  merely  because  a  delinquent  enter« 
into  the  marriage  relation. 

Under  our  juvenile  statute,  as  amendul  and 
re-enacted  by  chapter  54,  Laws  Utah  1913,  th* 
juvenile  court  has  jurisdiction  over  all   de 
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linquent  children  under  the  age  of  eighteen 
years,  and  its  judgments  and  decrees  are  oper- 
ative until  "the  child  reaches  the  age  of 
twenty-one  years."  It  is  also  provided  by 
that  act  that: 

"All  orders,  judgments,  and  decrees  so 
made  and  entered  by  the  court  shall  be  under 
its  control,  and  may  be  modified,  amended,  or 
recalled  at  any  time  until  the  child  reaches 
the  age  of  twenty-one  yea/s." 

The  law,  in  almost  every  sentence,  indicates 
that  it  was  the  intention  of  the  lawmaking 
power  to  place  the  custody  and  control  of 
juvenile  delinquents  entirely  under  the  juris- 
diction [561]  of  the  juvenile  courts  of  this 
state  until  such  time  as  they  may  be  legally 
discharged  by  those  courts,  or  by  this  court 
on  appeal,  aa  provided  by  section  11  of  said 
chapter  54.  If,  for  any  cause,  therefore,  said 
Fern  should  no  longer  have*  been  held  in  cus- 
tody as  a  delinquent  child,  she,  or  any  one 
in  interest  asking  in  her  behalf,  could  have 
made  application  to  the  juvenile  court  for  a 
modiAcation  of  the  judgment  in  which  her 
status  was  fixed  and  the  right  of  her  cus- 
tody determined,  and  that  court  could  tlien 
have  ordered  a  hearing  upon  such  application, 
and  have  modified  its  former  order  or  judg- 
ment in  accordance  with  the  facts.  If,  upon 
such  a  hearing,  said  court  had  refused  to  act 
in  accordance  with  the  facts,  or  had  deprived 
tlie  "parent,  custodian  or  guardian"  (per- 
haps this  would  have  included  her  husband, 
if  she  had  one)  of  any  right,  an  appeal  could 
have  been  taken  to  this  court  from  such  order 
as  provided  in  said  section  11.  There  is  am- 
ple opportunity  given  in  the  act  to  all  in- 
terested persons  to  apply  to  the  juvenile  court 
for  the  modification  or  amendment  of  anv 
order  or  judgment,  and  ample  power  vested 
in  that  court  to  make  any  change  that  may 
seem  expedient,  proper,  or  necessary  at  any 
time  to  the  end  that  the  rights  of  all  delin* 
quents,  as  well  as  those  of  society,  may  be 
safeguarded  and  enforced  without  having  re- 
course to  habeas  corpus  proceedings. 

What  has  been  said,  in  a  measure  at  least, 
also  answers  the  contention  that  the  juvenile 
court  lost  jurisdiction  over  the  person  of  said 
Fern  by  the  suspension  of  the  sentence  where- 
by she  was  ordered  to  be  committed  to  the 
Industrial  School,  llie  act  provides  that  the 
juvenile  court  may  order  that  the  "juvenile 
be  committed  to  the  State  Industrial  School." 
It  also  provides  that  the  court  may  commit 
the  child  to  the  care  of  a  probation  officer, 
allowing  it  to  remain  in  its  own  home  sub- 
ject to  the  visitation  of  the  probation  officer, 
or  such  child  to  report  to  the  court  or  proba- 
tion officer  as  often  as.  may  be  required,  and 
subject  to  be  returned  to  the  court  for  fur- 
ther proceedings  whenever  such  action  may 
appear  necessary.  Further,  the  court  may 
order  that  "the  juvenile  be  disposed  of  in 


any  other  way,  except  to  [562]  commit  it  to 
jail  or  prison,  that  may,  in  the  discretion  and 
judgment  of  the  court,  under  all  the  circum- 
stances, be  for  the  best  interests  of  the  child, 
to  the  end  that  its  wayward  tendencies  shall 
be  corrected  and  the  child  be  saved  to  useful 
citizenship." 

We  thus  have  an  act  which  practically  con- 
fers parental  powers  and  duties  upon  the 
juvenile  court.  How  can  another  court  thus 
be  called  on  to  review  every  act  of  the  juve- 
nile court  which  may  in  some  way  and  by 
some  parents  or  guardians  be  considered  inim- 
ical to  the  delinquent?  Moreover,  how  can  a 
law  be  framed  so  as  to  define  and  provide  for 
every  act  the  court  shall  take  or  order  that 
it  shall  or  may  make  respecting  the  care, 
oustody,  control,  or  conduct  of  all  delinquent 
children?  To  attempt  this  would  be  as  im- 
possible as  it  is  impractical.  It  seems  to  us 
that  by  suspending  the  supposed  sentence  the 
court  did  no  more  than  if  it  had  in  the  first 
instance  committed  Fern  to  the  custody  of  the 
probation  officer,  and  had  required  her  to  re- 
port to  the  court  from  time  to  time,  and  had 
thereafter,  upon  application  of  such-  officer, 
modified  the  original  order  or  judgment  by 
ordering  her  committed  to  the  Industrial 
School.  The  only  difference  is  that  the  courib 
made  the  order  of  commitment  upon  the  first 
hearing,  and  then  conditionally  suspended  its 
operation,  and,  after  the  probation  officer  made 
application  to  the  court  in  which  he  alleged 
that  Fern  had  violated  the  conditions  imposed 
by  the  court  upon  which  sentence  was  sus^ 
pended,  then  ordered  that  she  be  committed. 
The  proceeding  may  have  been  somewhat 
irregular,  but,  under  the  provisions  of  the 
law,  it  was  not  void.  I 

It  is,  however,  also  contended  that  the  court 
exceeded  its  power  by  acting  without  again 
giving  notice  to  the  mother,  etc.,  and  in  not 
again  giving  all  concerned  a  hearing  before 
modifying  the  order  of  suspension  of  sentence. 
Let  us  assume  that  it  would  have  been  proper 
and  better  to  have  notified  the  mother  of  the 
officer's  application  and  to  have  given  her,  as 
well  as  Fern,  an  opportunity  to  be  heard; 
yet  the  failure  to  do  that  did  not  affect  t)ie 
jurisdiction  of  the  court.  The  juvenile  court, 
after  the  original  notice,  always  retained  ju- 
risdiction of  Fern,  and,  in  view  that  it  had 
found  that  the  mother  was  an  unfit  person  to 
have  custody  and  control  [563]  of  her,  and 
had  thus  substituted  itself  as  her  custodian, 
under  the  law  (Mill  v.  Brown,  31  Utah  473, 
88  Pac.  609,  120  Am.  St.  Rep.  935),  we  cannot 
see  how  the  court  exceeded  its  power  or  ju- 
risdiction. The  mother  did  not  dispute  the 
court's  findings  respecting  her  unfitness,  nor 
did  she  appeal  from  that  decision,  as  she 
might  have  done.  She,  and  all  others,  are 
therefore  bound  thereby  until  modified  or  va- 
cated.   But  the  order  or  judgment  suspending 
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sentence  was,  and  continued  to  be,  subject 
to  modification  and  amendment  to  the  same 
extent  aa  any  other  orders  made  by  the  juve- 
nile court.  If,  therefore,  there  is  any  good 
reason  why  the  order  of  suspension  and  ot 
commitment  should  be  modified  or  amended 
in  any  way,  the  application  should  be  made 
to  the  juvenile  court,  and  that  court  should 
be  given  an  opportunity  to  correct  its  mis- 
takes,  if  any  have  been  made.  That  is  mani- 
festly the  purpose  of  the  law.  If,  therefore, 
an  application,  by  the  probation  officer  or 
otherwise,  is  made  for  a  modification,  sus- 
pension, or  change  of  any  order  or  judgment 
affecting  the  custody,  control,  or  conduct  of 
a  juvenile  delinquent,  and  although  such 
juvenile  is  constructively  in  the  custody  of 
such  court,  yet  we  think  the  court  should 
require  both  the  juvenile  and  those  who  may 
be  interested  in  his  welfare  to  be  notified  of 
the  application,  and,  if  a  hearing  is  demanded, 
that  one  should  be  given  before  the  modifi- 
'cation,  etc.,  is  made;  but  the  failure  to  do 
that  is  not  jurisdictional.  At  most,  it  is 
merely  an  irregularity  which  cannot  be  re- 
viewed on  habeas  corpus  proceedings.  While 
it  is  true  that  the  act  provides  "the  court 
may  hear  evidenecl  in  the  absence  of  said  ju- 
,venile,''  and,  no  doubt,  in  many  instances  it 
may  be  necessary  to  do  so,  yet  it  were  better 
if  it  can  be  done  that  the  children,  especially 
those  over  the  age  of  ten  years,  were  per- 
mitted to  be  present  and  to  be  heard  in  their 
own  defense  respecting  their  custody,  con- 
duct, and  control.  The  parents  or  guardian 
should  also  be  permitted  to  be  present  at  any 
hearing  affecting  the  change  of  custody  of 
the   child. 

For  the  reasons  stated,  therefore,  we  are 
clearly  of  the  opinion  that  the  judgment  of 
the  district  court  should  be  affirmed.  Such  is 
the  order. 

McCarty,  J.,  concurs.  Straup,  0.  J.,  dis- 
sents. 

HOTS. 

In  the  reported  case  it  appears  that  a  child 
found  to  be  delinquent  was  sentenced  to  an 
industrial  school  by  an  order  of  the  juvenile 
court,  the  sentence  being  suspended,  however, 
during  the  good  behavior  of  the  child.  After- 
wards the  probation  officer  made  an  applica- 
tion to  the  juvenile  court  in  which  he  al- 
leged that  the  child  had  violated  the  condition 
imposed  by  the  court  on  which  the  sentence 
was  suspended,  and  the  court  then  ordered 
that  she  should  be  committed  to  the  industrial 
Rcliool.  It  is  held  that  the  want  of  notice 
to  the  mother  of  the  application  of  the  officer 
did  not  affect  the  jurisdiction  of  the  juvenile 
court  as  the  statute  expressly  provides  that 
the  orders  and  judj^ments  of  the  juvenile 
court  relating  to  delinquent  children  shall  be 
under  the  control  of  the  court  imtil  the  child 


has  reached  its  majority.  The  question  of  the 
power  of  a  juvenile  court  over  its  orders  and 
judgments  is  discussed  in  the  note  to  In  re 
Lundy  reported  ante,  this  volume,  at  page 
1007. 


DAVIS 

V. 

MIAX  ET  All. 

New  Jersey  Court  of  Errors  and  Appeal! 

March  16,  1914. 
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MeoHanles'  Liens  — -  Fenoas  Ihatitledl  — > 
B£Aterialmaja« 

A  materialman,  who  is  not  the  contra^stor, 
may  maintain  a  mechanic's  lien  claim  suit 
against  the  building  and  land  of  the  owner 
when  the  specifications  do  not  accompany  and 
are  not  filed  with  the  written  contract. 

Estates  Snbjeet  to  Iiieii  —  Hematrndar. 

An  estate  in  remainder  is  a  legal  estate 
and  will  support  an  action  under  the  me- 
chanic's  lien   act. 

For  Wbat  Uen  May  Be  Had  —  Trama- 
portatioii  of  Materials. 

Under  our  statute,  a  mechanic's  lien  claim 
suit  may  be  maintained  for  the  transporta- 
tion and  deliverv  of  materials,  as  for  labor 
performed,  for  the  erection  and  construction 
of  a  building. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  froni  Circuit  Court,  Hudson  county. 

Action  on  mechanic's  lien  claim.  Harriet 
Davis,  plaintiff,  and  Kate  A.  Mial  et  a!.. 
defendants.  Judgment  for  plaintiff.  Defend- 
ants appeal.  The  facts  are  stated  in  the 
opinion.    Afftkhed. 

Samuel  A.  Besaon  for  appellants. 
Rudolph  Sehroeder  and  John  D,  Pierson 
for  respondent. 

[167]  Wai-keh,  Ch. — ^This  was  an  action  in 
the  Hudson  County  Circuit  Court  upon  a 
mechanics'  lien  claim  by  a  materialman  who 
was  not  the  contractor. 

First,  A  building  and  the  land  whereon  it 
stands  are  liable  to  the  contractor  alone  wh<>R 
the  contract  and  specifications  accompany insr 
the  same  are  filed  in  the  office  of  the  cleric  of 
the  county.  Mechanics'  Lien  Act,  Comp 
Stat.  p.  3291,  §  2.  In  this  case  the  contract, 
but  not  the  specifications,  was  filed.  Hi** 
plaintiff,  therefore,  had  standing?  to  brine 
her  suit  and  acquire  a  special  lien  again^^t 
the  building  and  land.     Nor  was  this  right 


DAVIS 

86  N.  J. 

at  all  interfered  with  by  the  subsequent  filhig 
of  an  ''addenda"  to  the  contract  which  altered 
the  unfiled  ^ecifications. 

[168 J  Second,  It  was  urged  in  defence  of 
Mrs.  Mial  that  she  did  not  have  such  an  es- 
tate in  the  lands  as  would  support  the  judg- 
ment. A  man  named  Hankins  died  seised 
of  the  property  and  by  his  will  devised  the 
remainder  to  her  after  another's  enjoyment 
of  it  for  life.  The  estate  of  Mrs.  Mial  was 
a  legal  estate.  And  the  lien  given  by  the 
act  extends  to  legal  estates  and  interests. 
Dalrymple  y.  Ramsey,  45  N.  J.  Eq.  494,  18 
Atl.  105.  By  section  16  it  is  expressly  pro- 
vided that  the  claim  shall  contain  the  name 
of  the  owner  of  the  land  or  of  the  estate  there- 
in on  which  the  lien  is  sought.  Mrs.  MiaFa 
estate  was  one  in  remainder,  as  remarked. 
Besides,  she  had  an  agreement  with  the  own- 
er of  the  life  estate  regarding  the  property, 
in  which  the  latter  appears  to  have  conveyed 
that  right  to  her,  and  under  which  she,  Mrs. 
Mial,  was  in  possession  and  exercising  acts 
of  ownership.  This  estate,  if  it  did  not  merge 
into  the  remainder — a  question  not  argued — 
was  a  legal  estate,  and  subject  to  lien  under 
the  act.  If  it  merged  into  the  remainder  the 
defendant's  estate  was  one  of  fee-simple  abso- 
lute, and,  of  course,  subject  to  lien.  If  it  did 
not  merge  both  it  and  the  estate  in  remainder 
were  subject  to  lien  and  sale. 

Third.  The  remaining  question  is  as  to 
whether  a  lien  claim  suit  may  be  maintained 
in  our  state  for  the  transportation  and  de- 
livery of  materials  for  the  erection  and  con- 
struction of  a  building.  In  deciding  this 
question  in  the  trial  court.  Judge  Speer,  in 
his  opinion,  among  other  things,  said: 

"After  a  careful  consideration  of  the  text- 
books, the  cases  decided  elsewhere  than  in  New 
Jersey,  and  the  arguments  of  counsel,  I  have 
come  to  the  conclusion  that  a  lien  should  be 
allowed  for  the  charge  of  transportation  of 
the  materials  to  be  used  in  the  construction 
of  the  building. 

^'Section  1  of  the  statute,  under  which  this 
claim  falls,  provides  'for  the  payment  of  any 
debt  contracted  and  owing  to  any  person  for 
labor  performed  or  materials  furnished  for 
the  erection  and  construction'  of  a  building. 
It  is  perfectly  manifest  that  this  claim  is  not 
for  'materials  furnished  for  the  erection  and 
construction  of  a  building,'  and  that  if  sus- 
tainable at  all  it  must  be  'for  labor  performed 
for  the  erection  and  construction  of  the  build- 
ing.' 

[169]  'The  statute  is  remedial  in  its  nature 
and  must  by  its  terms  receive  a  liberal  con- 
struction. It  is  designed  for  the  protection 
of  a  needy  and  most  meritorious  class  of 
p«*rsons  and  should  receive  such  construction 
as  will  further  the  benign  purposes  which  the 
legislature  had  in  view  in  its  passage.  Look- 
ing first  to  the  language  itself  employed  by 
the  legislature,  we  observe  that  the  lien  will 
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lie  'for  labor  performed  for  the  erection  and 
construction  of  a  building.'  The  labor  need 
not  necessarily  enter  into  the  erection  or  con- 
struction, it  is  sufficient  if  it  be  for  the 
erection  and  construction.  The  construction 
contended  for  by  defendant  would  oust  the 
hod-carrier  from  the  protection  of  the  act,  for 
ordinarily,  he  merely  carries  the  material  from 
the  street,  where  it  is  mixed  to  the  scaffold 
where  the  masons  are  employed.  It  would 
also  exclude  the  architect,  and  yet  Mutual 
Ben.  L.  Ins.  Co.  v.  Rowand,  26  N.  J.  Eq.  389, 
decides  that  he  is  entitled  to  a  lien  under  our 
statute.  When  a  man  furnishes  materials  he 
is  nominally  being  paid  for  the  materials,  as 
materials,  and  not  for  the  labor  that  went  into 
them,  as  labor.  He  charges  so  much  for  ma- 
terials, and,  if  unpaid,  his  lien  claim  is  not 
nominally  for  labor  performed  in  the  erection 
and  construction  of  the  building,  but  for  mate- 
rials furnished  for  the  erection  and  construc- 
tion of  the  building.  Can  anyone  doubt,  how- 
ever, that,  in  substance,  the  lien  is  being 
maintained  for  labor.  When  the  manufac- 
turer fixes  his  price  at  so  much  'delivered  at 
the  building'  does  anyone  doubt  that  the  price 
includes  an  allowance  for  cartage.  In  the 
case  at  bar  it  is  sought  to  subject  the  building 
to  a  lien  for  labor  performed  in  the  erection 
and  construction  of  the  building  because,  had 
the  transportation  charges  been  included  in 
the  price  of  the  goods,  there  could  have  been 
no  doubt  of  the  right  to  a  lien.  I  am  clear 
that  such  service  constitutes  labor  performed 
for  the  erection  and  construction  of  a 
building. 

"This  is  the  view  enunciated  in  27  Cyc.  44, 
where  the  following  language  is  used:  'A  lien 
is  usually  allowed  for  transportation  of  the 
materials  to  be  used  in  the  construction  of 
a  building.' 

"This  is  the  view  supported  by  the  follow- 
ing cases:  McClain  v.  Hutton,  131  Cal.  1132, 
61  Pac.  273,  63  Pac.  182,  622;  [170]  Fowler 
V.  Pompelly  (Ky.)  76  S.  W.  173;  McKeen  v. 
Haseltine,  46  Minn.  426,  49  N.  W.  195;  Hill 
V.  Newman,  38  Pa.  St.  161,  80  Am.  Dec.  473, 
and  many  others. 

''The  only  openly  antagonistic  decision  that 
I  have  found  is  Webster  v.  Real  Estate  Imp. 
Co.  140  Mass.  526,  6  N.  E.  71.  I  cannot  adopt 
the  reasoning  used  in  that  case.  It  is  against 
the  great  weight  of  authority.  The  reasons 
upon  which  it  rests  would  oust  a  hod-carrier 
and  an  ardiitect  of  a  lien. 

"No  other  court  has  followed  it,  and  there 
were  circumstances  which  would  seem  to  vin- 
dicate the  decision  upon  the  ground  that  the 
real  ratio  decidendi  was  that  the  materials 
carted  were  not  furnished  for  the  building, 
or  not  to  be  used  in  its  erection  and  construc- 
tion." 

With  reference  to  the  point  last  considered 
our  construction  of  the  statute  coincides  with 
that  of  the  learned  trial  judge  in  the  court 
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below;  and,  for  the  reasone  g^iven  by  him, 
as  well  as  those  firstly  and  secondly  herein- 
above expressed,  the  judgment  under  review 
in  this  case  should  be  affirmed. 

For  affirmance:  The  Chancellor,  Chief  Jus- 
tice, Swayze,  Trenchard,  Parker,  Bergen, 
Minturn,  Kalisch,  Bogert,  Vredenburgh,  Cong- 
don,  White,  Heppenheimer,  J  J. — 13. 

For  reversal:     None. 


NOTE. 

Right  to  Mechanic's  I<ien  for  Trans- 
portation of  Materials  to  Be  Used  in 
Connection  witH  ImproTement. 

General  Rule. 

Though  the  subject  is  governed  wholly  by 
statute,  one  who  transports  materials  to  be 
used  in  conn.ection  with  an  improvement  is 
ordinarily  allowed  a  mechanic's  lien  for  his 
services.  McClain  v.  Button,  131  Cal.  132,  61 
Pac.  273,  63  Pac.  182;  Tabor  v.  Armstrong, 
ft  Colo.  286,  12  Pac.  157;  Hill  v.  Twin  Falls 
Salmon  River  Land,  etc.  Co.  22  Idaho  274, 
.125  Pac.  204;  McElwaine  v.  Hosey,  135  Ind. 
481.  35  N.  E.  272;  Page  v.  Grant,  127  la. 
249,  103  N.  W.  124;  Fowler  v.  Pompelly,  76 
S.  W.  173,  25  Ky.  L.  Rep.  615;  McKoen  v. 
Haseltine,  46  Minn.  426,  49  N.  W.  195;  Price 
V.  Merritt,  55  Mo.  App.  640;  Tizzard  v. 
Hughes,  3  Phila.  261,  15  Leg.  Int.  357;  Hill  v. 
Newman,  38  Pa,  St.  151,  80  Am.  Dec.  473; 
Holeman  v.  The  Redemptorist  Fathers.  4  Pa. 
Co.  Ct  233;  Kehoc  v.  Hansen,  8  S.  D.  198,  65 
N.  VV.  1075,  59  Am.  St.  Rep.  759;  Brace,  etc. 
Mill  Co.  V.  Burbank,  87  Wash.  356,  151  Pac. 
803;  Barker,  etc.  Lumber  Co.  v.  Marathon 
Paper  Mills  Co.  146  Wis.  12,  130  N.  W.  866, 
36  L.R.A.(N.S.)  875.  See  also  Landreth 
Machinery  Co.  v.  Roney,  185  Mo.  App.  474, 
171  S.  W.  681 ;  Kccleston  v.  Hetting,  17  Mont. 
88,  42  Pac.  105 ;  Upson  v.  United  Engineering, 
etc.  Co.  72  Misc.  541,  130  N.  Y.  S.  726.  And 
see  the  reported  case.  Compare  Adams  v. 
Burbank,  103  Cal.  646,  37  Pac.  640;  Wilson 
V.  Nugent,  125  Cal.  280,  57  Pac.  1008;  Web- 
ster V.  Real  Estate  Imp.  Co.  140  Mass.  526, 
6  N.  E.  71;  Farmer  v.  St.  Croix  Power  Co. 
117  Wis.  76,  93  N.  W.  830,  98  Am.  St.  Rep. 
914.  In  Hill  V.  Twin  Falls  Salmon  River 
Land,  etc.  Co.  supra,  the  court  applied  a 
statute  giving  a  lien  to  every  person  perform- 
ing labor  on  a  structure.  A  person  who 
hauled  cement  to  a  dam  site  was  held  to  be 
within  the  statute.  The  court  said:  **\So,  in 
the  present  case  the  labor  and  services  of  the 
rospondents  became  a  part  of  the  construction 
of  the  dam  to  the  same  extent  as  the  labor 
of  any  other  individuals  and  gave  the  respond- 
ents the  same  riglit  to  a  lion.  The  respond- 
ents hauled  the  cement  to  the  place  of  use 
for  the  purpose  of  use,  and  it  was  .accepted 


by  the  appellant  and  so  used  in  the  con 
struction  and  as  a  part  of  the  construction 
the  same  as  any  other  material  or  any  other 
labor  contributing  to  the  erection  and  im- 
provement of  said  property.  It  is  a  well- 
recognized  principle  that  a  materialman  who 
makes  a  contract  lor  the  delivery  of  material 
to  be  used,  and  which  is  actually  used  in  thf 
construction  of  an  improvement,  may  include 
in  a  claim  of  lien  not  only  the  value  of  the 
material  but  the  cost  of  delivery  to  the  plaoe 
of  use,  and  this  being  the  general  rule,  there 
can  be  no  reason  why,  when  the  labor  is  don^.' 
and  the  material  furnished  by  different  per 
sons,  eacli  person  should  not  be  entitled  to  a 
lien.  .  .  .  The  respondents  knew  where 
the  cement  was  to  be  used,  and  their  labors 
were  in  delivering  it  for  that  specific  use  and 
at  the  place  and  for  the  purpose  for  which  the 
services  were  rendered.  There  certainly  can 
be  no  reason  why  any  class  or  kind  of  labor, 
and  it  matters  not  what  it  is,  which  is  in- 
tended to  aid  and  enhance  the  construction  of 
any  particular  improvement,  and  is  received 
and  used  in  such  improvement,  should  not  be 
and  is  not  entitled  to  a  lien  upon  such  im- 
proved property  under  the  statute  of  thi» 
state." 

The  leading  case  which  denies  a  lien  for 
the  transportation  of  materials  to  be  used 
in  connection  with  an  improvement,  is  Web- 
ster v.  Real  Estate  Imp.  Co.  140  Mass.  526, 
6  N.  £.  71.  The  statute  therein  involved  gave 
a  lien  to  any  person  to  whom  a  debt  was  due 
for  labor  performed  in  the  erection,  alteration 
or  repair  of  a  building.  It  was  held  not  to 
apply  to  a  claimant  who  hauled  sand  and 
lumber.  The  court  gave  the  reason  for  its 
decision  as  follows:  "The  petitioner  docs  not 
allege  that  he  performed  any  labor  upon 
material  which  became  part  of  the  structure, 
so  as  to  change  its  shape  or  character,  in  order 
to  adapt  it  to  the  building.  He  did  nothing 
with  the  sand,  to  make  it  fit  and  proper  Ua 
enter  into  the  construction  of  any  part  of  the 
house,  nor  did  he  perform  any  labor  by  which 
the  lumber  was  fitted  and  adapted  to  any 
section  of  the  structure.  What  he  did  wa» 
to  draw  the  sand  to  these  premises,  so  that 
the  contractor,  if  he  saw  fit,  with  other  ma 
tcrial  could  make  it  into  mortar,  and  u^ 
it  in  the  construction  of  the  building.  So 
with  the  lumber;  when  delivered,  the  con 
tractor  could  do  with  it  as  he  pleased.  He 
could  sell  it,  as  his  assignee  in  insolvency 
afterw^ards  did  as  to  a  part  of  it,  or  he  could 
use  the  sand  in  making  mortar,  and  then  sell 
it,  as  was  done  by  his  assignee  as  to  a  portion 
thereof,  or  he  could  employ  them  in  the  erec 
tion  of  the  house.  We  think  this  labor  of  the 
petitioner  does  not  come  within  the  terms 
of  the  statute;  that  it  was  not  connected 
with  the  building  of  the  structure;  and  that 
it  was  too  remote  to  enable  him  to  establish 
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a  mechanic's  lien  therefor.  It  is  difficult 
tx>  distinguish  tlie  claim  of  the  petitioner  for 
a  lien  from  that  of  the  railroad  for  trans- 
porting the  lumber,  or  from  that  of  the  team- 
stor  who  carted  it  to  the  railroad,  or  from  the 
iluim  of  the  woodcutter  who  felled  the  trees, 
provided  they  stood  in  other  respects  towards 
the  respondent  as  does  this  petitioner."  In 
Farmer  v.  St.  Croix  Power  Co.  117  Wis.  76, 
93  N.  W.  830,  08  Am.  St.  Rep.  914,  it  ap- 
peared that  a  statute  gave  a  lien  to  a  princi- 
pal contractor,  subcontractor,  or  an  employee 
of  either,  who  performed  work  in  the  con- 
struction of  a  building.  The  claimant  con- 
tracted with  a  subcontractor  to  haul  cement. 
The  claimant  did  no  personal  services,  but 
lie  employed  servants  to  do  the  hauling.  He 
was  denied  a  lien  because  he  was  a  subcon- 
tractor and  not  an  employee. 

In  California  the  decisions  are  in  conflict. 
In  one  case  it  appeared  that  a  claimant's  em- 
ployers contracted  to  supply  the  bricks  for  a 
building.  The  claimant  hauled  the  brick, 
and  then  sought  to  obtain  a  mechanic's  lien 
to  collect  his  charges.  He  was  denied  a  lien 
on  the  ground  that  the  owner  was  not  liable 
to  him.  Adams  v.  Burbank,  103  Cal.  646, 
37  Pac.  640.  Relative  to  the  claimant's  posi- 
tion, the  court  said :  ''It  is  not  perceived  that 
Tucker  was  entitled  to  a  lien.  He  did  not 
perform  labor  upon  the  building  or  furnish 
materials  therefor,  but  was  employed. by  the 
brick-men  to  haul  brick  for  them,  and  had  no 
connection  with  the  contractor,  who  owed  him 
no  liability.  His  position  is  not  different 
from  that  of  laborers  who  made  the  brick." 
The  decision  in  the  case  of  Wilson  v.  Nugent, 
125  Cal.  280,  67  Pac.  1008,  is  directly  contrary 
to  the  general  rule.  It  holds  that  one  who 
hauls  slate  to  the  building  does  not  perform 
labor  on  or  furnish  material  for  the  struc- 
tirt'.  But  see  the  later  case  of  McClain  v. 
Mntton,  131  Cal.  132,  which  distinguishes 
.>(lam8  V.  Burbank,  supra,  and  which  accords 
with   the  general   rule. 

In  Canada  the  right  to  a  mechanic's  lien 
for  tlie  transportation  of  materials  to  be  used 
ill  con  miction  with  an  improvement  has  been 
twice  in  issue.  Vannatta  v.  Uplands,  18 
British  Columbia  197,  25  West.  L.  Rep.  85; 
Mylnzyuk  v.  North-Western  Brass  Co.  6  Al- 
l.orta  413,  27  West.  L.  Rep.  508.  In  the  case 
tir^t  cited,  the  statute  which  gave  a  lien  to 
a  person  doing  work  on  the  land,  was  given 
a  narrow  interpretation.  It  was  held  not  to 
apply  to  a  person  who  hauled  cement  to  the 
pi-emises.  Tlie  court  said :  "It  was  urged  that 
Vannatta  is  entitled  to  a  lien  as  having 
'placed'  material  under  sec.  6;  but  I  have 
(fome  to  the  conclusion  that  the  expression 
'places'  is  not  equivalent  to  'delivers,'  for  it 
imports  the  handling  of  such  material  after 
the  bare  delivery  on  the  ground.  The  rea- 
soning in  Webster  v.  Real  Estate  Imp.  Co. 
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[140  Mass.  626],  6  N.  E.  71,  seems  sound, 
and   the  true  distinction   is  drawn   between 
helpers,  hod-carriers,  and  conveyers  of  mate- 
rial upon  the  premises,  and  the  bare  conveyers 
of  material  to  the  premises;  and  it  makes  no 
difference  in  principle  if  the  helper  or  hod- 
carrier  should  have  to  carry  the  material  to 
the  work  from,  e.  g.,  a  heap  or  pile  of  such 
material  deposited  for  convenience  upon  the 
highway  outside  of  the  boundary  of  the  lot 
upon  which  the  work  was  being  done.    At  the 
same  time,  I  recognize  that  in  all  matters 
where  the  question  of  degree  is  an  important 
feature  it  is  hard  to  draw  precisely  the  real 
line  of  demarcation."    In  Mylnzyuk  v.  North- 
Western  Brass  Co.  supra,  the  statute  involved 
gave  a  lien  to  every  laborer  doing  or  causing 
work  to  be  done,  or  placing  any  materials  to 
be  used  in  or  for  the  construction  of  any  build- 
ing, or  doing  or  causing  work  to  be  done  on 
or  in  connection  with  or  placing  materials. 
It  was  held  to  give  a  lien  to  teamsters  who 
hauled  sand  to  the  premises  under  the  em- 
ploy of  the  subcontractor.     In  allowing  the 
lien  the  court  said:   "On  the  other  hand,  I 
think  the  laborers  or  teamsters  referred  to 
in  question  2  are  entitled  to  the  benefit  of 
the   word    'placing'   where   it  occurs   in   the 
section  quoted.     I  see  no  reason   why  that 
word  should  not  be  held  to  qualify  the  word 
'laborer'    as    well    as    the    words    'furnisher 
of  material.'    Even  aside  from  that,  I  think 
that   they  must  be  treated  as  doing  'work 
upon  the  construction.'     They  had  to  drive 
their  teams  upon  the  land,  they  had  to  unload 
their  load  or  assist  in  doing  so.  It  is  true 
that  they  spent  a  part  of  their  time  going 
off  the  land  for  their  loads,  but  I  can  see  no 
logfical  distinction  between  such  a  case  and 
the  case  of  a  carpenter  or  bricklayer  or  hod- 
carrier  working  upon  a  building,  who  roust 
in  some  cases  have  to  go  to  the  adjoining 
land,    either    street    or    vacant    lot,   for   his 
material  and  carry  it  to  the  building  being 
constructed.    The  hod-carrier  goes,  it  may  be, 
to  the  street  for  his  hod  full  of  mortar,  and 
does  nothing  but  empty  it  at  the  mason's  feet. 
But,  I  think,  no  one  could  deny  his  right  to 
a  lien  under  the  act  merely  because  he  had 
to  go  to  some  other  land  for  his  load.  The 
teamsters  are  on  principle  and  logically   in 
the  same  position." 

Application  of  Rule. 

Under  a  similar  statute,  giving  a  lien  to 
any  person  performing  labor  on  a  structure, 
it  has  >>een  said  that  the  work  of  hauling 
materials  is  just  as  necessary  as  the  labor 
of  carpenters  and  materialmen.  Fowler  v. 
Pompelly,  76  S.  W.  173,  25  Ky.  L.  Rep.  615. 
And  one  who  hauled  cross  ties  to  be  used  in 
the  construction  of  a  railroad  has  been  given 
a  lien  for  his  services  under  a  statute  which 
gave  a  lien  to  every  person  who  should  d«i 
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any  work  and  labor  on  a  railroad.  The  claim- 
ant's labor  was  held  to  go  into  the  structure 
as  much  as  did  that  of  the  men  who  cut  and 
dressed  the  ties.  Eccleston  v.  Hetting,  17 
Mont.  88,  42  Pac.  105.  Under  a  statute  which 
gave  a  lien  on  a  house  for  all  debts  contracted 
for  or  work  done  and  materials  furnished  for 
or  about  its  erection,  a  drayman  has  been 
held  to  have  a  lien  for  transporting  materials. 
The  decision  was  narrowed  by  limiting  the 
lien  to  draymen  who  were  not  mere  hirelings 
under  the  <;ontr actor  or  subcontractors,  that 
qualification,  however,  not  being  involved  in 
the  case.  Hill  v.  Newman,  38  Pa.  St.  151, 
80  Am.  Dec.  473,  wherein  the  court  said: 
"The  law  is,  that  every  building  may  be  sub- 
jected to  a  lien  for  the  paynient  of  all  debts 
contracted  for  work  done  and  materials  fur- 
nished for  or  about  its  erection;  and  this  may 
very  fairly  be  taken  to  include  the  work  of 
hauling  the  materials  to  the  place  of  building. 
We  think  we  should  have  to  unduly  strain 
the  language  in  order  to  exclude  it.  It  is 
work  about  the  erection  of  the  house,  and  is  of 
course  charged  for  by  the  materialman,  when 
he  has  the  lumber,  stone,  brick,  sand,  or  lime 
delivered  by  his  own  carters.  The  hauling 
away  of  the  clay  dug  out  of  the  cellar  and 
foundation  is  always  considered  proper  work 
for  him;  and  we  know  not  why  the  carter 
may  not  be  a  proper  man  to  claim  it,  if  he  did 
the  work  at  the  request  of  the  owner  or  the 
contractor,  and  not  as  a  mere  hireling  under 
the  contractor  or  under  a  subcontractor." 

A  statute  giving  a  lien  for  labor  has  been 
held  to  include  the  transportation  by  means 
of  a  hoist  of  materials  already  on  the  prem- 
ises. Tizzard  v.  Hughes,  3  Phila.  261,  15 
Leg.  Int.  357.  When  materials  are  improp- 
erly placed  on  the  premises,  a  stone  layer 
may  move  them  to  a  more  convenient  place, 
and  his  lien  will  cover  the  cost  of  the  trans- 
portation under  a  statute  giving  a  lien  to 
every  person  performing  work  or  labor  on  a 
building.  Tabor  v.  Armstrong,  9  Colo.  286, 
12  Pac.  157.  In  that  case  the  court  said: 
**Tlie  labor  of  removing  cut  stone  furnished 
for  the  second  story  in  order  to  reach  that 
required  for  the  first,  and  the  work  of  trans- 
ferring such  stone  from  the  Larimer  street 
front  to  the  front  on  Sixteenth  street,  where 
it  belonged,  became  necessary  in  the  erection 
of  the  structure.  It  cannot  properly  be 
termed  extra  work,  wholly  outside  of  the 
principal  contract.  It  had  to  be  done  before 
Armstrong  could  go  on  with  his  work  of  set- 
ting the  stone  into  the  respective  walls.  Had 
(.'ook  himself  employed  some  day-laborers  to 
do  this  work,  they  would,  in  our  judgment^ 
have  been  as  much  entitled  to  a  lien  an  is  the 
man  who  does  any  other  work  preliminary 
or  incidental  but  essential  to  and  directly 
connected  with  the  actual  laying  of  the  foun- 
dation walls,  or  erection  of  the  superstruc- 


ture. And  we  can  discover  no  good  reaaoii 
for  applying  a  different  rule  to  Armstrong 
merely  because  he  happens  to  be  a  subeosi- 
tractor  instead  of  laborer." 

A  teamster  who  hauls  pipe  and  materials 
for  the  construction  of  a  gas  well  is  a  laborer 
within  a  statute  giving  a  lien  to  mechanics, 
laborers  and  materialmen.  McElwaine  v. 
Hosey,  135  Ind.  481,  35  N.  E,  272,  wherein 
the  court  said:  "The  spirit  and  intention  of 
this  statute  is  to  prefer  laborers  as  a  clasi>. 
and  not  to  prefer  one  class  of  laborers  over 
another,  nor  one  kind  of  manual  or  mechani- 
cal toil  over  another,  if  all  come  within  the 
general  scope  of  its  provisions  and  comply 
with  its  terms.  The  law  was  enacted  in  the 
interest  of  such  wage  earners  generally,  and 
should  be  liberally  construed  so  as  to  effectu- 
ate the  object  intended." 

A  statute  which  gives  a  lien  to  every  me- 
chanic or  other  person  who  shall  do  any  work 
on  a  building  applies  to  a  cartman  who  hauls 
lumber.  Kehoe  v.  Hansen,  8  S.  D.  198,  65 
N.  W.  1075,  69  Am.  St,  Rep.  759,  wherein  the 
court  said:  "Ordinarily,  the  contractor  for 
the  material  delivers  the  same,  and  includes 
the  expense  of  hauling  in  the  pric^e  of  thv 
material.  No  objection,  so  far  as  we  are 
aware,  has  ever  been  made  to  thus  including 
the  expense  of  hauling  in  the  price  of  the 
material.  If  it  may  be  so  included,  and  the 
lien  made  to  cover  the  same,  why  may  not 
the'  cartmau  make  a  separate  ccmtract  for 
hauling,  and  acquire  a  valid  lien  therefor! 
We  can  discover  no  valid  reason  why,  if  the 
contract  to  haul  the  lumber  is  made  directly 
by  the  owner  with  the  cartman,  he  may  not 
enforce  a  lien  therefor.  The  hauling  of  the 
material,  in  many  instances,  constitutes  a 
large  item  in  the  expense  of  the  building,  es 
pecially  where  the  same  is  built  of  stone  or 
brick.  Labor,  therefore,  in  getting  the  mate- 
rial together  upon  the  ground,  ready  for  the 
structure,  is  fairly  within  the  meaning  of  our 
mechanic's  lien  law  of  work  upon  the  buildin|r 
— ^work  that  enters  into,  and  constitutes  lahor 
upon,  the  building.'* 

Where  the  cost  of  transportation  can  be 
connected  with  the  purchase  price  of  thr* 
materials,  the  lien  will  extend  to  the  formci 
item.  Page  v.  Grant,  127  la.  249,  103  N.  W. 
124;  Brace,  etc.  Mill  Co.  v.  Burbank.  87 
Wash.  356,  151  Pac.  803;  Barker,  etc.  Lumber 
Co.  V.  Marathon  Paper  Mills  Co.  146  Wis.  12, 
130  N.  W.  866,  36  L.R.A.(N.S.)  875.  In 
Brace,  etc.  Mill  Co.  v.  Burbank,  supra,  thf 
court  said:  "Among  items  of  claimed  cost  of 
the  material  furnished  by  several  of  the  liei» 
claimants  was  a  small  charge  for  cartA^re. 
This,  counsel  for  appellants  insists,  is  not 
properly  a  lien  item.  In  the  light  of  the  faot 
that  the  material  to  be  furnished  was  to  b* 
furnished  upon  the  ground  at  the  place  of  the 
construction  of  the  house,  we  are  unable  to 
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see  why  this  item  of  cartage  does  not  prop- 
erly enter  into  and  become  a  part  of  the  cost 
of  the  material  as  much  as  any  labor  per- 
formed upon  the  material  in  the  production 
of  it.  Manifestly  the  lien  claimants  furnish- 
ing material  were  to  be  paid  the  cost  of  the 
material  at  the  place  of  construction.  Under 
such  circumstances,  we  think  that  cartage 
may  be  regarded  as  a  part  of  the  cost  of  the 
material."  In  Barker,  etc.  Lumber  Co.  v. 
Marathon  Paper  Mills  Co.  supra,  it  appeared 
that  the  vendor  of  materials  advanced  the 
freight  charges  on  them.  This  sum  was  con- 
sidered to  be  connected  with  the  purchase 
price.  The  court  said:  "It  is  objected  that 
it  was  not  agreed  in  advance  that  the  freight 
charges  were  to  be  part  of  the  price  of  the 
goods.  Looking  at  the  substance  of  things 
rather  than  their  names,  we  think  that  the 
item  was  properly  allowed  as  a  part  of  the 
purchase  price  of  the  material,  although  it 
may  be  called  an  advance  of  money.  Had  the 
contract  been  to  deliver  the  goods  in  Wausau, 
freight  prepaid,  the  plaintiffs  would  unques- 
tionably have  added  the  freight  to  the  pur- 
chase price,  and  it  would  as  unquestionably 
have  been  allowed." 
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Kentucky  Court  of  Appeals — January  26, 
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Iti2  Ky.  320;  172  S,  W,  603. 


IXrtlls  —  Constmetion  —  *'Cliildren*'  M 
InolndiaK  FostHmnons  Cliild* 

Deceased  devised  land  to  his  wife,  with 
directions  that  if  she  should  leave  the  land 
or  remarry,  it  should  be  rented  out  for  the 
benefit  of  his  ''children/'  and,  on  their  coming 
of  age,  equally  diTided  between  them.  At 
deceased's  death,  he  had  two  children;  a 
posthumous  child  being  born  thereafter.  Held, 
that  the  posthumous  child  took  by  virtue 
of  the  will,  being  in  esse  and  included  in  the 
expression  "children,"  and  hence  was  not  en- 
titled to  claim  as  a  pretermitted  child,  under 
Ky.  St.  §  4848.      . 

[See  note  at  end  of  this  case.] 

Lapsecl  liegaoy  —  Deaoent  —  RigHt  of 
Ancestor  of  Deooasocl  I<esatee. 

Where  a  father  devised  land  to  his  chil- 
dren, and  one  died  without  issue  while  still 
an  infant,  the  surviving  children  take  as 
heirs,  under  Ky.  St.  §  1401,  prescribing  the 
rules  of  descent,  to  the  exclusion  of  the 
mother. 
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320. 

Appeal  from  Circuit  Court,  Hancock  county. 

Action  by  William  Crosby  et  al.,  plaintiffs, 
against  Vitula  Lamar  et  al.,  defendants. 
Judgment  for  plaintiffs.  Defendants  appeal. 
The   facts   are  stated   in  the  opinion.     Af- 

FI£Hia>. 

W,  Sooti  Morrison  and  J.  R.  Hiffdon  for 
appellants. 

G.  D.  Chambers  for  appellees. 

[321]  Hannah,  J. — Z.  T.  Crosby,  a  resi- 
dent of  Hancock  county,  died  there  domiciled 
on  November  9th,  1893.  His  last  will  and 
testament,  dated  May  17,  1893,  contained  the 
following  language,  in  so  far  as  pertinent 
upon  this  appeal: 

''It  is  my  will  that,  after  my  funeral  ex- 
penses and  all  my  just  debts  shall  have  been 
paid,  that  my  beloved  wife,  Vitula  A.  Cros- 
by, shall  live  on  my  farm  and  have  full  con- 
trol of  same;  but,  if  she  shall  leave  said 
farm,  I  desire  that  it  shall  be  rented  out  for 
the  benefit  of  my  children;  or,  if  she  should 
marry  again  and  thereby  cease  to  be  my 
widow,  then  she  is  to  have  no  further  control 
or  benefit  of  the  farm;  but,  in  that  case,  I 
desire  that  it  shall  be  rented  out  for  the 
benefit  of  my  children  until  they  become  of 
age,  when  it  may  be  equally  divided  between 
them." 

At  the  date  of  this  will  Crosby  had  two 
children,  William  and  Artie.  Six  months 
after  his  death  another  child,  Ruth,  was  born 
to  Mrs.  Crosby. 

The  widow  accepted  the  provisions  of  the 
will  and  continued  to  reside  upon  the  farm 
mentioned  in  the  will  until  May,  1897,  at 
which  time  she  married  B.  H.  Lamar  and 
left  the  farm.  After  several  years,  however, 
she  returned  and  took  possession  of  it. 

Ruth  Crosby,  the  posthumous  child,  mar- 
ried Larus  Rice,  but  died  before  reaching  the 
age  of  twenty-one  years,  and  without  issue. 

On  June  27,  1913,  William  Crosby,  Artie 
Crosby,  Ruth  Crosby  Rice  and  her  husband, 
Larus  Rice,  instituted  an  action  against 
Vitula  Lamar  and  B.  H.  Lamar,  in  the 
Hancock  Circuit  Court,  to  recover  possession 
of  the  farm  mentioned. 

On  March  2,  1914,  an  amended  petition 
was  filed  therein  by  plaintiffs,  William  Cros- 
by, Artie  Crosby  and  Larus  Rice,  reciting 
the  fact  of  the  death  of  Ruth  and  claiming 
the  ownership  of  the  farm  to  be  in  W^illiam 
Crosby  and  Artie  Crosby,  subject  to  the  in- 
terest of  Larus  Rice  as  surviving  husband  of 
Ruth  Crosby  Rice. 

The  defendants  answered,  claiming  that 
the  defendant,  Vitula  I>amar,  was  the  owner 
of  an  undivided  one-third  interest  in  the  farm 
by  descent  from  her  daughter,  Ruth  Crosby 
Rice. 
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A  demurrer  to  this  answer  was  interposed 
and  the  cause  being  submitted  thereupon  the 
same  waa  sustained  and  defendants,  refusing 
to  plead  further,  the  court  adjudged  [322J 
that  William  Crosby  and  Artie  Crosby  w^ere 
the  owners  of  the  farm  subject  to  the  statu- 
tory life  estate  of  Larus  Rice  in  one-ninth 
thereof.  From  that  judgment  the  L#amars 
appeal. 

1.  It  is  claimed  by  appellant,  Mrs.  Lamar, 
that  her  daughter,  Ruth  Crosby  Rice,  w^as 
a  pretermitted  child,  and  that,  under  Section 
4848,  Kentucky  Statutes,  she  took  an  undi- 
vided one-third  interest  in  the  farm,  not  by 
descent  from  her  father,  however,  but  by 
contribution  from  her  two  brothers;  it  being 
the  contention  of  appellant  that  the  two 
brothers  took  each  a  one-half  interest  in  the 
farm  as  devisees  under  their  father's  will, 
but,  by  virtue  of  the  statute  mentioned,  were 
required  to  make  up  their  sister's  share,  as  a 
pretermitted  child,  by  contribution;  that, 
therefore,  the  interest  of  the  daughter  Ruth 
descended,  under  Sub-section  2  of  Section 
1393,  Kentucky  Statutes,  to  her  mother. 

Appellees  seem  to  concede  that  their  si&ter 
Ruth  is  a  pretermitted  child;  but  they  con- 
tend that,  although  under  the  statute,  her 
share  is  made  up  by  contribution,  yet,  in 
point  of  fact*  it  was  derived  by  descent  from 
her  father  by  virtue  of  the  statute;  and  that, 
therefore,  it  descended  to  them  under  Section 
1401,  Kentucky  Statutes. 

Ruth  Crosby  Rice  was  a  posthumous  child, 
but  she  was  not  a  pretermitted  child.  By 
his  will  her  father  devised  the  farm  "to  hia 
children"  as  a  class,  without  specifically 
naming  them.  Had  be  named  William  and 
Artie  Crosby  in  the  will  as  his  "children," 
and  had  Ruth  Crosby  (of  whose  existence 
en  i^entre  aa  mere  the  law  presumes  her 
father  had  knowledge  at  the  time  of  his 
death)  not  been  provided  for  or  expressly 
excluded  by  the  will,  then  she  would  have 
been,  in  law,  a  pretermitted  child  within  the 
purview  of  Section  4848,  Kentucky  Statutes. 

'1  he  statute  on  pertermittance  was  enacted 
to  relieve  against  unintentional  disherison  of 
a  testator's  children;  but  in  the  case  at  bar 
the  testator  did  not  unintentionally  omit  to 
make  provision  for  Ruth  Crosby;  he  devised 
tlie  farm  to  "his  children,"  and  at  the  time 
of  his  death,  in  law,  she  was  one  of  them. 

Subject  to  the  qualification  that  it  must 
be  born  alive,  a  child  en  ventre  sa  mere  is, 
in  law,  considered  in  ease  from  the  date  of 
its  conception,  for  all  purposes  beneficial  to 
it.  And  the  weight  of  authority  in  the 
United  [323]  States  and  in  England  is  that, 
where  a  devise  is  made  to  the  "children"  of 
the  testator,  aa  a  class,  a  child  of  the  tes- 
tator, en  ventre  9a  mere  at  the  time  of  the 
death  of  the  testator,  will  be  considered  as 
included  within  the  designated  class,  and  will 


take'  under  the  devise.  Such  a  child  is  m- 
eluded  within  the  motive  of  the  gift.  Adams 
v.  Logan,  6  T.  J5.  Mon.  (Ky.)  175;  119  Am. 
St.  Rep.  94C,  note;  7  Ann.  Cas.  134,  note; 
43  Am.  Dec.  474,  note;  4  Kent's  Comm.  13th 
Ed.  Section  412;  40  Cyc.  1452,  1479. 

In  this  State  the  court  has  gone  so  far  as 
to  hold  that  where  there  is  a  general  devise 
to  "the  children"  of  another  than  the  testa- 
tor, such  devise  includes  all  the  children  of 
such  person  living  at  the  death  of  the  tes^ 
tator  as  well  as  any  that  may  thereafter  be 
born.  Lynn  v.  Hall,  101  Ky.  738,  19  Ky.  L 
Rep.  996,  43  S.  W.  402,  72  Am.  St  Rep. 
439 ;  Gray  v.  Pash,  66  S.  W.  1026,  24  Ky.  L 
Rep.  W)3;  Goodridge  v.  Schaefer,  68  S.  W. 
411,  24  Ky.  L.  Rep.  219;  Caywood  v.  Jooes, 
108  S.  W.  888;  U.  S.  Fidelity,  etc.  Co.  v. 
Douglas,  134  Ky.  374,  120  S.  W.  328,  20 
Ann.  Cas.  993.  In  Barker  v.  Barker,  143 
Ky.  66,  135  8.  W.  396,  it  seema,  however, 
that  the  rule  laid  down  in  the  foregoin:; 
cases  may  be  limited  to  devises  to  the  chil- 
dren of  a  near  relative,  and  not  neceasarily 
applicable  where  the  devise  waa  to  the  chil- 
dren of  a  stranger  in  blood  to  the  testator. 

These  authorities  are  here  menti<xied  only 
for  the  purpose  of  illustrating  the  rule  that 
where  a  deviae  is  to  "the  children"  of  a  desig- 
nated perscm,  without  specifically  naming 
them,  they  take  as  a  claas. 

So,  although  the  child  Ruth  was  en  ventre 
sa  mere  at  the  time  of  her  father's  death,  she 
waa,  nevertheless,  his  child  at  that  time  in 
esse,  and  she  took  as  a  devisee  under  the 
will  in  equal  measure  and  in  the  same  man- 
ner as  the  testator^s  other  children,  her 
brothers. 

And,  by  Section  1401,  Kentucky  Statutes, 
her  undivided  one-third  interest,  which  she 
acquired  by  devise  under  her  father's  will, 
descended  to  her  brothers,  subject  only  to  tlie 
statutory  life  estate  of  her  surviving  husband 
in  one-third  of  her  interest. 

The  judgment  of  the  lower  court  to  thi» 
effect  is,  therefore,  affirmed. 


NOTE. 

WHen  CMf  t  to  ''Children"  and  Uke  Ik- 
oludes  CHild  Em  Ventre  Sa  Mere. 

The  rule  recognized  In  re  Salaman  [19081 
1  Ch.  (Eng.)  4,  12  Ann.  Cas.  199,  that 
a  gift  to  "children"  ordinarily  includes 
a  child  who  is  at  the  time  when  the  gift 
takes  effect  en  ventre  sa  mere,  is  nupported 
by  the  few  recent  cases  which  have  discussed 
the  question.  Norton  v.  Mortensen,  88  Conn, 
28,  89  At).  882;  Hewitt  v.  Green,  77  N.  J. 
Eq.  345,  77  Atl.  25;  James  v.  Jajuea  (Tex.) 
164  S.  W.  47.  And  see  the  reported  case. 
"A  child  en  ventre  sa  mere  will  be  I'ou^iclerfd 
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ill  being  froqi  the  time  of  its  conceptiun 
where  it  will  be  for  its  benefit  to  be  so  con- 
sidered." Norton  v.  Mortensen,  supra.  **The 
phrase  ^surviving  grandchild'  when  used  in  a 
gift  to  grandchildr€'n  includes  any  grandchild 
who  may  at  the  time  of  the  death  of  the  tes- 
tator J)e  en  ventre  sa  mere:'  Hewitt  v. 
Green,  supra.  So  in  James  v.  James,  supra, 
there  was  involved  the  following  provision: 
"I  desire  that  all  my  property  of  every  kind 
be  divided  in  equal  shares  to  my  children 
excepting  Scott  H.  James,  his  share  to  go  to 
iiis  children — ^lie  receiving  nothing."  The 
court  said:  "As  no  period  was  mentioned  by 
the  testatrix  for  the  vesting  of  the  devise  to 
Scott  H.  James'  children,  the  same  vested  at 
the  death  of  the  testatrix,  and  only  the  chil- 
dren in  being  at  the  time  of  her  death  were 
included  in  the  devise  to  Scott  H.  James' 
children  as  a  class,  but  a  child  en  ventre  sa 
mere  is  included  among  those  in  being,  and 
therefore  Mary  Josephine  James  took  under 
the  will." 

In  Stachelberg  v.  Stachelberg,  192  N.  Y. 
.>76,  85  N.  E.  H16,  affirming  124  App.  Div. 
232,  108  N.  Y.  S.  «45,  it  was  held,  under  a 
statute,  that  a  child  of  the  testator  born 
after  the  testator's  death  was  entitled  to 
succeed  to  the  same  portion  of  his  father's 
estate  as  would  have  been  distributed  to  him 
had  the  father  died  intestate,  where  he  was 
not  mentioned  in  the  will  and  no  provision 
was  made  for  him  therein.  Similarly  In 
re  Griffiths  [1911]  1  Ch.  (Eng.)  246,  it  was 
said:  "Now  s.  33  of  the  Wills  Act  provides 
that  'where  any  person  being  a  child  or 
other  issue  of  the  testator  to  whom  any  real 
or  personal  estate  shall  be  devised  or  be- 
queathed for  any  estate  or  interest  not  deter- 
minable at  or  before  the  death  of  such  person 
shall  die  in  the  lifetime  of  the  testator  leav- 
ing issue,  and  any  such  issue  of  such  person 
shall  be  living  at  the  time  of  the  death  of 
the  testator,  such  devise  or  bequest  shall  not 
lapse,  but  shall  take  effect  as  if  the  death  of 
such  person  had  happened  immediately  after 
the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will.'  The  de- 
fendant Edith  Mary  Griffiths  is  issue  of  the 
testator's  son  Arthur,  and  she  was  living  al- 
though not  bom  at  the  testator's  death,  and 
I  do  not  hesitate  to  decide  that  s.  33  applies 
to  such  a  case." 
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CorpoTations  —  Stookliolders'  Meeting 
—  Necessity  of  Notiee. 

On  quo  warranto  to  require  a  defendant  to 
show  by  what  right  he  acted  as  director  in  a 
corporation,  it  appeared  that  the  by-laws  of 
the  corporations  provided  for  an  annual  meet- 
ing of  the  stockholders  to  elect  directors  on 
December  18th;  that  ever  since  its  organiza- 
tion the  stockholders  of  the  compjuiy  by 
mutual  consent  met  about  10  a.k.  on  that 
day  without  notice  as  required  by  Laws  1857, 
p.  162,  §  6,  under  which  act  the  corporation 
was  organized;  that  at  the  meeting  so  held 
which  elected  defendant  two  stockholders 
appeared,  ope  of  whom  protested  against  the 
meeting,  the  other  saying  nothing,  and  upon 
the  failure  of  the  protest  both  witlidrcw. 
Held,  that  defendant's  election  was  void, 
since  the  meeting  was  illegal  for  want  of 
notice  as  required  by  the  act. 

[See  7  R.  C.  L.  tit.  Corporations,  p.  336.] 

Same. 

The  facts  that  the  stockholders  for  20  years 
had  held  meetings  by  common  consent  with- 
out notice,  and  that  the  two  stockholders 
being  present  at  the  meeting  in  question 
might  nave  participated,  and  hence  were  not 
injured  by  want  of  notice,  does  not  render  the 
meeting  valid,  since  the  notice  required  by 
the  act  is  indispensable,  unless  waived  «*]ther 
expressly  or  by  participation  in  the  meeting. 

Waiver  of  Notice. 

The  action  of  the  stockholder  in  continuing 
to  remonstrate  after  business  had  been  taken 
up  by  the  meeting  is  not  a  participation 
therein  waiving  the  right  to  legal  notice. 

[See  note  at  end  of  this  case.] 

Same. 

The  action  of  the  other  stockholder  in  being 
present  until  after  the  assumption  of  busi- 
ness, but  remaining  mute  and  withdrawing 
upon  the  failure  of  the  first  stockholder's 
remonstrance,  is  not  a  participation  in  the 
meeting  waiving  the  right  to  legal  notice. 

[See  note  at  end  of  tiiis  case.] 

Effect  of  Failure  to  Gklve  Notice. 

The  correct  rule  is  that,  where  required 
by  statute,  the  absence  of  notice  explicitly 
naming  the  day,  time,  and  place  of  meeting 
invalidates  the  meeting,  unless  the  stock- 
holders are  all  present  and  consent,  and,  if  a 
single  stockholder  refuses  to  consent,  the 
proceedings  will  be  void. 

Api^eal  from  Appellate  Court,  Second  Dis- 
trict. 

Information  in  nature  of  quo  warranto. 
Mary    Hegeler    Cams,    relator,    and    F.    W. 
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Matth lessen,  defendant.  Judgment  for  de- 
fendant in  Circuit  Court,  La  Salle  county: 
Davis,  Judge.  Judgment  reversed  by  Appel- 
late Court.  Defendant  appeals.  The  facts 
are  stated  in  opinion.    Affibmed. 

William  J,  Calhown  and  M.  F.  Gallagher 
for  appellant. 

George  Wiley,  Montgomery,  Hart,  Smith  d 
tifeere,  Charles  S.  Cutting,  N.  H,  Pritchard 
and  J.  D.  Dickeraon  for  appellee. 

fSOO]  Cooks,  J. — The  People,  on  the  rela- 
tion of  Mary  Hegeler  Cams,  individually  and 
as  trustee  under  the  will  of  Edward  C.  Hege- 
ler, deceased,  appellee,  filed  an  information 
in  the  nature  of  a  quo  loarranto  in  the  cir- 
cuit court  of  LaSalle  county  against  the  ap- 
pellant, F.  W.  Matthiessen,  calling  upoii  him 
to  show  by  what  authority  he  was  exercising 
the  office  of  director  of  the  Matthiessen  & 
Hegeler  Zinc  Company,  an  Illinois  corpora- 
tion. The  plea  of  appellant  set  forth  his 
election  as  a  director  on  December  18,  1913, 
and  averred  title  to  the  office  by  virtue  of 
such  election.  The  circuit  court  found  that 
the  appellant  had  been  duly  and  r^ularly 
elected  a  director  of  the  company  at  a  stock- 
holders* meeting  held  December  18,  1913,  and 
a  judgment  of  not  guilty  was  entered.  This 
judgment,  on  appeal,  was  reversed  by  the 
Appellate  Court  for  the  Second  District  and 
a  judgment  of  ouster  was  entered.  The 
cause  is  brought  here  by  appeal  on  a  cer- 
tificate of  importance. 

Tlie  sole  question  involved  is  whether  the 
meeting  of  Decemlier  18,  1913,  was  a  legal 
meeting  of  the  stockholders  of  the  corpora- 
tion. It  is  the  claim  of  appellee  that  as  the 
notice  of  the  meeting  required  by  law  was 
not  given,  any  action  taken  was  invalid, 
while  appellant  contends  that  sufficient  no- 
tice was  given,  and  if  not,  that  all  the  stock- 
holders were  present,  and  it  was  therefore 
immaterial  whether  notice  was  given. 

The  corporation  was  organized  in  1871 
under  a  general  incorporation  act  passed  in 
1857.  (Laws  of  1857,  p.  161.)  The  capital 
stock  was  divided  into  426  shares,  and  these 
[501]  shares  were  distributed  among  F.  W. 
Matthiessen  and  Mward  C.  Hegeler  and  the 
members  of  their  immediate  ifamilies,  the 
members  of  each  family  owning  213  shares. 
Section  6  of  the  act  of  1857,  under  which 
the  company  was  organized  and  which  be- 
came a  part  of  the  charter  of  tlic  corpora- 
tion, provides  that  an  annual  election  of 
directors  nhall  be  held  at  such  time  and  place 
as  the  board  may  designate,  and  a  written 
or  printed  notice  of  such  election  shall  be 
given  to  each  Htockholder  personally  or  sent 
to  him  through  the  mail  at  least  fifteen  days 
before  the  dav  of  the  election,  and  the  elec- 
tion  shall  be  made  by  such  of  the  stockhold- 


ers as  shall  attend  for  that  purpose,  either 
in  person  or  by  proxy.  It  is  conceded  that 
the  notice  required  by  this  section  of  the 
statute  was  not  given  of  the  meeting  of  De- 
cember 18,  1913.  The  by-laws  of  the  com- 
pany provide  that  the  annual  meeting  of  the 
stockholders  for  the  election  of  a  board  of 
four  directors  shall  be  held  at  the  office  of 
the  company,  in  the  city  of  LaSalle,  on  De- 
cember 18  of  each  year,  excepting  when  that 
day  shall  fall  on  Sunday,  in  which  case  the 
meeting  shall  be  held  on  the  following  day. 
The  hour  for  holding  the  meeting  is  not  fixed 
in  the  by-laws. 

There  was  no  material  controversy  as  to 
the  facts.  It  appears  that  the  notice  of  the 
annual  meeting  required  by  the  statute  had 
never  been  given,  but  ever  since  the  organi- 
fation  of  the  company  the  stockholders  met 
by  common  consent  some  time  during  De- 
cember 18  of  each  year,  usually  about  the 
hour  of  ten  o'clock  a.  m.,  for  the  annual 
election  of  the  board  of  directors.  If  for 
any  reason  it  did  not  suit  the  eonvenienee  of 
either  appellant  or  Hegeler  to  meet  at  the 
ofiSce  of  the  company,  the  meeting,  by  consent 
of  all  tlie  stockholders,  was  hdd  elsewhere. 
The  stock  was  held  by  a  very  limited  num- 
ber of  persons  and  the  business  was  trans- 
acted harmoniously,  two  members  of  the  Mat- 
thiessen family  and  two  members  of  the 
Hegeler  family  being  elected  to  the  board  of 
directors  each  year.  After  the  death  of 
Edward  C.  Hegeler  211  shares  of  the  Hegeler 
stock  was  held  by  [502]  Mrs.  Cams  as  trus- 
tee under  the  will  of  her  father,  one  share 
was  held  by  Mrs.  Cams  in  her  own  right, 
and  one  share  by  C.  B.  Lihme,  a  son-in-law 
of  Edward  C.  Hegeler.  Mrs.  Cams  was  a 
director  and  president  of  the  company,  and 
Lihme  was  the  other  director  repreeenting 
the  Hegeler  interests.  This  was  the  situa- 
tion on  December  18,  1913.  On  December  17, 
1913,  appellant  and  others  instituted  quo 
tcarranto  proceedings  against  Lihme  to  con- 
test his  right  to  hold  the  office  of  director 
in  the  company,  and  summons  in  that  cas« 
was  served  on  him  either  that  evening  or  the 
next  morning.  Mrs.  Cams  and  Lihme  went 
to  the  office  of  the  company  in  LaSalle  about 
ten  oVlock  the  morning  of  December  18. 
1913.  They  found  there  present  all  the  Mat- 
thiessen stockholders,  either  in  person  or  bv 
proxy.  Lihme  was  much  excited  over  the 
action  wliich  had  been  instituted  again$»t 
him,  and  he  at  once  demanded  of  appellant 
that  no  election  be  held  and  no  business  be 
transacted  at  that  time.  Some  of  the  wit- 
nesses testify  that  he  demanded  that  the 
meeting  adjourn  until  some  time  in  the  fu- 
ture, but  all  the  testimony  is  to  the  efl'cct 
that  he  demanded  that  no  action  be  taken 
that  day.  While  Lihme  was  engaged  in 
making  his  demands  a  member  of  the  Mat- 
thiessen   family    moved    that    appellant    be 
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made  the  chairman  of  the  meeting,  and  this 
motion  was  put  and  declared  carried.  Mrs. 
Carus  was  in  the  same  way  selected  as  secre- 
tary of  the  meeting.  About  the  time  the 
vote  was  being  taken  on  Mrs.  Carus  as  secre- 
tary she  and  Lihme  withdrew  from  the  room. 
Mrs.  Carus  said  nothing  whatever  while  she 
was  in  the  room,  and  neither  she  nor  Lihme 
voted  on  tlie  two  motions  put  while  they 
were  present.  It  is  contended  that  as  Lihme 
continued  to  demand  that  the  meeting  ad- 
journ after  appellant  had  been  selected  as 
chairman  and  had  taken  charge  of  the  meet- 
ing, he  thus  participated  to  the  extent  that 
he  is  bound  by  the  action  of  the  meeting. 
Lihme  did  nothing  but  protest  against  the 
taking  of  any  action  or  the  transaction  of 
any  business  at  that  time;  but  be  the  effect 
of  his  actions  what  it  may,  Mrs.  Carus  said 
nothing  [503]  and  did  nothing  that  could  be 
construed  as  consenting  to  the  holding  of  the 
meeting.  Unless  the  provisions  of  the  by- 
laws constituted  sufficient  notice  of  the  an- 
nual meeting,  or  the  physical  presence,  alone, 
of  Mrs.  Carus  constituted  a  waiver  of  the 
statutory  notice,  the  meeting  was  not  a  legal 
one  and  any  election  held  thereat  would  be 
invalid.  After  Mrs.  Carus  and  Lihme  had 
departed  the  election  was  held  and  appellant 
was  elected  as  one  of  the  directors  for  the 
ensuing  year. 

While  the  trial  court  held  as  a  proposition 
of  law  that  a  by-law  of  a  corporation  which 
names  a  day,  but  not  the  hour,  for  the  hold- 
ing of  the  annual  meeting  is  insufficient  no- 
tice to  the  stockholders  of  the  time  of  holding 
the  meeting,  it  took  the  view  that  no  stock- 
holder can  urge  the  invalidity  of  such  meet- 
ing for  want  of  notice  unless  he  has  been 
injured  or  deprived  of  some  substantial  right 
by  lack  of  notice;  that  where  all  the  stock- 
holders are  present  on  the  day  and  at  the 
place  fixed  in  the  by-laws  and  at  an  hour  a^ 
which  for  over  twenty  years  it  was  customary 
to  hold  the  annual  meeting,  and  where  each 
stockholder  knew  that  the  annual  election 
for  directors  was  then  about  to  take  place, 
in  law  each  stockholder  had  the  right  and 
opportunity  to  participate  in  the  meeting 
and  was  not  injured  by  lack  of  notice  or 
deprived  of  any  substantial  right  and  cannot 
urge  the  invalidity  of  the  meeting  on  the 
ground  of  lack  of  notice.  The  court  properly 
held  that  the  by-laws  did  not  constitute  no- 
tice to  the  stockholders  of  the  holding  of  the 
annual  meeting  for  the  election  of  directors. 
Section  6  of  the  act  under  which  this  com- 
pany was  incorporated  provides  that  this 
meeting  shall  be  held  at  such  time  and  place 
as  the  board  of  directors  may  designate,  and 
expressly  requires  written  notice  to  be  given 
the  stockholders  each  year.  Had  the  by-laws 
provided  the  hour  at  which  the  annual  meet- 
ing should  be  held  on  each  December  18  it 
would  have  amounted  to  no  more  than  the 


designation  of  the  time  and  place  of  the 
meeting  by  the  board  and  would  not  take 
the  place  of  the  [504]  notice  required  by 
the  statute.  That  notice  is  indispensable 
unless  it  is  waived  by  all  the  stockholders, 
either  expressly  or  by  consenting  to  or  par- 
ticipating in  the  meeting. 

Did  Lihme  waive  notice  by  demanding  that 
no  business  be  transacted,  and  by  demanding 
a  pledge  of  the  chairman,  after  he  had  been 
selected,  that  the  meeting  do  nothing  but 
adjourn,  or  did  Lihme  and  Mrs.  Carus  waive 
notice  by  their  mere  presence  at  the  meet- 
ing? By  nothing  which  he  did  or  said  did 
Lihme  recognize  the  right  of  the  meeting  to 
organize  or  to  transact  business.  His  effort 
to  secure  a  pledge  from  appellant,  even  after 
he  had  been  selected  by  his  faction  as  chair- 
man, that  the  meeting  do  nothing  but  ad- 
journ, amounted  to  no  more  than  an  offer 
to  submit  to  the  jurisdiction  of  the  meeting 
provided  no  business  whatever  should  be 
transacted.  His  offer  was  not  accepted  and 
he  withdrew,  protesting  against  the  holding 
of  the  meeting. 

This  court  has  never  been  called  upon  to 
decide  whether  the  mere  presence  of  a  stock- 
holder at  an  annual  meeting  for  the  election 
of  directors,  with  full  opportunity  to  par- 
ticipate, is  alone  sufficient  to  constitute  a 
waiver  of  notice  and  deprive  him  of  the  right 
to  rely  upon  lack  of  notice.  The  text  in  10 
Cyc.  326,  that  where  notice  is  required  by 
statute  tlie  meeting  cannot  be  legally  held 
unless  the  notice  be  explicitly  given  in  respect 
of  the  day,  hour  and  place  or  the  stockhold- 
ers are  all  present  and  consenting,  but  if  a 
single  member  having  the  right  to  be  present 
and  vote  is  not  duly  notified  and  is  absent, 
or  being  present  refuses  to  consent  to  the 
holding  of  the  meeting,  its  proceedings  will 
be  void,  states  the  correct  rule  and  is  sup- 
ported by  authority.  This  question  arose  in 
Charter  Gas  Engine  Co.  v.  Charter,  47  111. 
App.  36,  and  the  Appellate  Court  for  the 
Second  District,  in  an  opinion  written  by  a 
present  member  of  this  court,  held  that  every 
stockholder  had  a  right  to  be  present  at  the 
annual  meeting  for  the  election  of  directors, 
and  it  could  not  be  legally  held  until  after 
notice  of  the  time  and  place  had  been  given 
in  an  authentic  and  legal  mode,  unless  all 
stockholders  [505]  were  present  and  consent- 
ing, in  person  or  by  proxy.  That  holding  is 
correct,  and,  as  applied  to  the  facts  in  tliis 
case,  neither  Mrs.  Carus  nor  Lihme  having 
consented  to  the  holding  of  the  meeting  or 
participated  in  it  in  any  way,  the  meeting 
of  December  18,  1913,  was  not  legally  lieM 
and  appellant  has  no  valid  title  to  the  ofiiee 
of  director  of  the  company  by  virtue  of  any 
action  taken  at  that  meeting. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 
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NOTE. 

Waiver  of  Notice  of  Stockheltlers' 

Meeting. 

Right  to  Waive  Notice,  1038. 
Defects  Subject  to  Waiver,  1039. 
What  Constitutes  Waiver,  1040. 


Right  to  Waive  Notice, 

It  is  well  established  that  the  stockholders 
of  a  corporation  may  waive  a  by-law,  charter 
or  statutory  requirement  for  the  giving  of 
notice  of  corporate  meetings  to  them. 

England. — Henderson  v.  Bank  of  Austra- 
lasia, 40  Ch.  D.  170,  37  W.  R.  332,  59  L.  T. 
N.  S.  866,  68  L.  J.  Ch.  197 ;  Briton  Medical, 
etc.  Assoc.  V.  Jones,  61  L.  T.  N.  S.  384.  See 
also  In  re  British  Sugar  Refining  Co.  3  Kay 
&  J.  408;  Rex  v.  May,  5  Burr.  2681.  Com- 
pare Rex  Y.  Theodorick,  8  East  643,  9  Rev. 
Rep.  494  (containing  dictum  to  effect  that 
notice  specially  required  by  charter  cannot 
be  waived). 

Canada, — Compare  Sherker  v.  Rudner,  39 
Quebec  Super.  Ct.  44. 

United  States. — ^Kenton  Furnace  R.  etc. 
Co.  V.  McAlpin,  5  Fed.  737 ;  Stutz  v.  Handley, 
41  Fed.  631,  affirmed  as  to  this  point  139  U. 
S.  417,  n  S.  Ct.  530,  35  U.  S.  (L.  ed.)  227; 
Synnott  v.  Cumberland  Bldg.  Loan  Assoc. 
117  Fed.  379,  64  C.  C.  A.  553.  See  also 
Bridgeport  Electric,  etc.  Co.  v.  Meader,  72 
Fed.  115,  30  U.  S.  App.  580,  18  C.  C.  A.  461 ; 
tn  re  Hammond,  139  Fed.  898. 

A{a&ai}u».--Nelson  v.  Hubbard,  96  Ala.  288, 
11  So.  428,  17  L.R.A.  375. 

California. — San  Buenaventura  Commercial 
Min.  etc.  Co.  v.  Vassault,  50  Cal.  534.  See 
also  Lowe  v.  Los  Angeles  Suburban  Gas  Co. 
24  Cal.  App.  367,  141  Pac.  399. 

Connecticut. — Gold  Bluff  Min.  etc.  Corp.  v. 
Wliitlock,  76  Conn.  669,  65  Atl.  175. 

Georgia- — Georgia  Granite  R.  Co.  v.  Miller, 
144  Ga.  666,  87  S.  £.  897. 

Illinois. — ^Thomas  v.  Citizens'  Horse  R.  Co. 
104  111.  462;  Gade  v.  Forest  Glen  Brick,  etc. 
Co.  165  111.  367.  46  N.  E.  286;  Butler  Paper 
Co.  v.  Cleveland,  220  111.  128,  77  N.  E.  99, 
110  Am.  St.  Rep.  230;  Gray  v.  Bloomington, 
etc.  Ry.  120  111.  App.  159.  See  also  Hiles  v. 
Hiles,  120  111.  App.  617,  and  the  reported 
case. 

Indiana. — Judah  v.  American  Live  Stock 
Ins.  Co.  4  Ind.  333;  Jones  v.  Milton,  etc. 
Turnpike  Co.  7  Ind.  647. 

Kentucky. — Jones  v.  Hilldale  Cemetery  Soc. 
05  S.  W.  838,  23  Ky.  L.  Rep.  1486. 

Maine. — Bucksport,  etc.  R.  Co.  v.  Buck,  68 
Mo.  81.  See  also  McClineh  v.  Slurgis,  72 
Me.  288. 

Mar  If  land. — Thompkins  v.  Sperry,  96  Md. 
500,  54  Atl.  264. 


Massachusetts.'^BryAnt  t.  Goodnow,  6 
Pick.  228;  Stebbins  v.  Merritt,  10  Cush.  27. 
See  also  Brain  tree  Water-Supply  Co.  v.  Brain- 
tree,  146  Mass.  482,  16  N.  E.  420. 

Missouri. — Riesterer  v.  Horton  I^nd,  etc. 
Co  160  Mo.  141,  61  S.  W.  238,  overrtaing 
State  V.  McGrath,  86  Mo.  239;  State  v.  Cook, 
178  Mo.  189,  77  S.  W.  659;  Manhattan  Bran 
Co.  v.  Webster  Glass,  etc.  Co.  37  Mo.  App. 
145;  In  re  Mathiason  Mfg.  Co.  122  Mo.  App. 
437,  99  S.  W.  502. 

New  Jersey. — Babbitt  v.  East  Jersey  Iron 
Co.  Stewart's  Dig.  p.  208,  §  13;  Weinburgb 
V.  Union  St.-Ry.  Advertising  Co.  56  K.  J. 
Eq.  640,  37  Atl.  1026;  In  re  GrifBng  Iron  Co. 
63  N.  J.  L.  168,  41  Atl.  931,  affirmed  63  K. 
J.  L.  357,  46  Atl.  1097,  67  KR.A.  624. 

New   York. — People  v.   Twaddell,   18  Hun 

427.  See  also  People  v.  Peck,  11  Wend.  604, 
27  Am.  Dec.  104;  Matter  of  Keller,  116  App. 
Div.  58,  101  N.  Y.  S.  133. 

North  Carolina. — Benbow  ▼.  Cook,  115  N. 
C.  324,  20  S.  E.  463,  44  Am.  St.  Rep.  454: 
Hill  V.  Atlantic,  etc.  R.  Co.  143  N.  C.  639,  55 
S.  E.  854,  9  L.R.A.(N.S.)   606. 

Ohio. — Chamberlain  v.  Painesville,  etc  R. 
Co.  15  Ohio  St.  225. 

Penn9ylvania. — Vrooman  v.  R.  P.  Vansant 
Lumber  Co.  215  Pa.  St.  76,  64  Atl.  394. 

Vermont. — Richardson  v.  Vermont,  etc.  R. 
Co.  44  Vt.  613. 

West  Virginia. — Germer  v.  Triple-State 
Natural  Gas,  etc.  Co.  60  W.  Va.  143,  64  S. 
E.  509. 

Wisconsin. — Lutheran  Trifoldighed  Congre- 
gation V.  St.  Paul's  English  Evangelical  Luth- 
eran Congregation,  169  Wis.  66,  150  N.  W. 
190. 

Wyoming. — Smith  v.  Stone,  21  Wyo.  62, 
128  Pac.  612. 

The  reported  case  recognizes  the  general 
rule  as  heretofore  stated,  but  holds  that  no 
waiver  can  be  predicated  on  the  facts  ap- 
pearing therein,  for  the  stockholder  although 
present  neither  assented  to  nor  participated 
in  the  meeting. 

The  courts  in  reaching  the  conclusion  that 
notice  may  be  waived  take  the  view  that  the 
provisions  requiring  notice  are  for  the  pro 
teetion  of  the  stockholders  and  not  of  the 
public,  and  if  the  stockholders  desire  they 
should  be  permitted  to  forego  the  benefits 
thereof.  Kenton  Furnace  R.  etc.  Co.  v.  Mc- 
Alpin, 6  Fed.  737;  Synnott  v.  Cumberland 
Bldg.  Loan  Assoc.  117  Fed.  379,  54  C.  C.  A. 
553;  Nelson  v.  Hubbard,  96  Ala.  238,  11  Sci. 

428,  17  L.R.A.  375;  Georgia  Granite  R.  Co. 
V.  Miller,  144  Ga.  665,  87  S.  E.  897:  Butler 
Paper  Co.  v.  Cleveland,  220  111.  128,  77  N. 
E.  99,  110  Am.  St.  Rep.  230;  Riesterer  v. 
Horton  Land,  etc.  Co.  160  Mo.  141,  61  S.  W. 
238;  Lutheran  Trifoldighed  Congregation  v. 
St.  PauVs  English  Evangelical  Lutheran  Con 
g legation,  159  Wis.  56,  150  N.  W.  190.    Thus 
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in  Kenton  Furnace  R.  ete.  Ck>.  v.  McAlpin,  su- 
pra^ the  court  said :    "What  is  the  purpose  of 
t)ic  notice  ?   What  other  purpose  could  there  be, 
flo  far  as  they  are  interested  in  it,  than  that 
they  should  have  an  opportunity  themselves 
of  making  a  part  and  parcel  of  the  meeting, 
taking  part  in  its  deliberations  and  actions; 
in   otlier   words,   that  they   should   have   an 
opportunity  of  having  a  voice  in  whatever 
was  done?    That  is  the  whole  purpose  of  the 
notice.    The  public  are  not  interested  in  this 
notice  in  any  shape  or  form  whatever.    It  is 
only  stockholders  who  are  interested,  and  to 
eay  that  they  may  not  estop  that  right  by 
attending  and  participating  in  it,   and  may 
not  estop  themselves  the  right  to  deny   its 
validity,  would  be  to  say  that  which  I  do 
not  think  in  accordance  with  the  theory  and 
the  rule  of  notice  in  cases  of  this  character. 
And   I   think,  while  I   am   clear   upon   that 
proposition  upon  reason,  that  it  is  abundant- 
ly supported  by  authority."    And  in  Benbow 
V.  Cook,  116  N.  C.  324,  20  S.  E.  463,  44  Am. 
St.  Rep.  454,  the  court  stated  its  views  as 
follows:     **There  was  no  necessity  for  prov- 
ing a  compliance  with  the  statute,  when  every 
person  interested  had  express  notice  and  par- 
ticipated in  the  meeting.     .     .     .     The  strict 
requirements  as  to  notice,  being  intended  to 
protect  stockholders,  may  be  waived  by  them, 
and  when  they  do  waive  it,  *the  meeting  and 
all  proceedings  are  as  valid  as  they  would  be 
had  the  full   statutory  notice  been  given.' " 
In   Riesterer   v.   Horton   Land,   etc.   Co.   160 
Mo.  141,  61  S.  W.  238,  it  was  said:     'It  is 
clear  that  the  constitutional   and   statutory 
provisions   construed  are  for  the  benefit  of 
the   stockholders   and   not   for    that   of    the 
public,    that   no    useful    purposes   would    be 
subserved  by  construing  them  to  be  for  the 
benefit  of  the  public,  and  that  being  for  the 
benefit  of  the   stockholders   they   can   waive 
that  benefit,  and  if  they  do  so,  and  all  meet 
and  unanimously,  or  by  a  legal  majority,  vote 
to  increase  the  stock  or  bonded  indebtedness, 
their  act  is  binding  on  them,  and  neither  they 
nor  their  creditors  can  be  heard  to  deny  the 
validitv  of  the  act." 

From  the  principle  on  which  the  general 
rule  is  based  it  follows  that  where  the  stock- 
holders make  no  objection  to  proceedings  had 
cm  improper  notice,  thus  waiving  the  irregu- 
larity, others  cannot  complain.  Campbell  v. 
Argenta  Gold,  ete.  Min.  Co.  51  Fed.  1;  Cen- 
tral Trust  Co.  V.  Condon,  67  Fed.  84,  31  U.  S. 
App.  387*  14  C.  C.  A.  314;  Beeeher  v.  Mar- 
quette, etc.  Rolling  Mill  Co.  46  Mich.  103,  7 
N.  W.  695;  State  Nat.  Bank  v.  Merchants' 
Bank,  83  Miss.  610,  35  So.  569.  Thus  in, 
Beeeher  v.  Marquette,  etc.  Rolling  Mill  Co. 
8Upra>  wherein  it  appeared  that  the  notice  of 
stockholders'  meeting  stated  that  its  object 
Avas  to  authorize  the  issuance  of  bonds  to  the 
extent  of  $100,000,  and  at  the  meeting  power 


was  granted  for  an  issue  to  the  extent  of 
$160,000  with  an  accompanying  mortgage,  it 
was  held  that  inasmuch  as  the  stockholders 
made  no  objection  to  tlie  foreclosure  of  the 
mortgage  a  grantee  of  parties  who  had  pur- 
chased the  equity  of  redemption  at  execution 
sale  could  not  be  heard  to  complain  that  the 
notice  of  the  meeting  was  defective.  The 
court  said:  "The  statute  now  under  con- 
sideration was  passed  to  protect  the  interests 
of  stockholders  in  mining  companies.  It 
intends  that  their  mining  property  shall  not 
be  conveyed  away  or  mortgaged  except  by 
their  deliberate  action  after  they  have  been 
notified  of  a  proposal  to  do  so,  and  have  had 
time  to  deliberate  upon  and  fully  consider  it. 
But  the  matter  does  not  concern  the  public 
at  large;  no  principle  of  public  policy  is  at 
stake;  no  wrong,  direct  or  indirect,  is  done 
to  any  human  being  if  conveyance  is  made  or 
mortgage  given  without  the  exact  notice  re- 
quired, unless  it  be  a  wrong  to  the  stock- 
holders themselves.  And  as  others  are  not 
concerned,  why  should  the  statute  give  them 
the  right  to  raise  questions  of  regularity 
which  the  stockholders  elect  to  waive?" 

Defects  Subject  to  Waiver, 

Waiver  may  be  made  of  any  defect  arising 
from  a  failure  to  c<Mnply  in  any  way  with 
provisions  requiring  notice  to  be  given. 
Thompkins  v.  Sperry,  56  Md.  660,  64  Atl. 
254;  In  re  Mathiason  Mfg.  Co.  122  Mo.  App. 
437,  99  S.  W.  502.  Thus  in  the  case  of  In 
re  Mathiason  Mfg.  Co.  supra,  where  it  was 
required  that  "at  least  two  weeks'  notice  of 
the  election  shall  be  published  in  some  news- 
paper printed  at  least  once  a  week,  in  the 
city  or  county  where  the  corporation  is  lo- 
cated," it  was  held  that  the  failure  to  make 
any  publication  could  be  waived. 

Waiver  may  be  made  where  the  notie<? 
given  is  defective,  as  for  instance  where  it 
fails  to  meet  a  requirement  that  it  must  fully 
state  the  object  of  the  meeting.  Henderson 
V.  Bank  of  Australasia,  40  Ch.  D.  (Eng.) 
170,  37  W.  R.  332,  59  L.  T.  N.  S.  856,  58  L.  J. 
Ch.  197;  Gold  Bluff  Min.  etc.  Corp.  v.  Whit 
lock,  75  Conn.  669,  55  Atl.  175;  Richardson  v. 
Vermont,  etc.  R.  Co.  44  Vt,  613;  Smith  v. 
Stone,  21  Wyo.  62,  128  Pac.  612.  Thus  in 
Smith  V.  Stone,  supra,  it  was  held  that  the 
plaintiff,  a  stockholder,  who  was  present  at 
a  meeting  at  which  tlie  sale  of  a  corporation 'h 
property  and  assets  was  authorized,  could 
not  avoid  the  sale  on  the  ground  that  undcr 
the  notice  of  the  meeting  issued  such  busi- 
ness could  not  be  transacted.  The  court 
said:  "The  plaintiff,  .  .  .  was  present 
at  the  meeting  and  participated  therein,  and. 
while  he  objected  to  the  adoption  of  the  reso- 
lution complained  of,  it  is  not  alleged  that 
he  made  any  objection  to  the  form  of  ttic* 
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notice,  or  to  the  authority  of  the  stockholders 
at  such  meeting  to  consider  the  question  and 
adopt  a  resolution  for  the  sale  of  all  the 
assets  and  property  of  the  corporation,  at 
least  for  an  adequate  price.  It  appears  by 
the  petition  that  he  and  another  stockholder 
who  was  present  objected  to  the  resolution 
upon  the  sole  ground  that  the  price  at  which 
it  was  provided  by  the  resolution  that  the 
sale  should  be  made  was  not  the  reasonable, 
fair,  and  market  value  of  the  property,  and 
that  a  price  far  in  excess  of  that  could  be 
procured  if  any  endeavor  were  made  to  do  so. 
Under  these  circumstances,  any  objection  to 
the  form  of  the  notice  of  the  meeting  is  not 
available  to  the  plaintiff/'  But  in  Sherker 
V.  Rudner,  39  Quebec  Super.  Ct.  44,  it  was 
held  that  the  stockholders  could  not  disre- 
gard the  statutory  formalities  regarding  no- 
tice of  a  meeting  for  changing  the  number  of 
directors  as  prescribed  in  the  companies  act 
(R.  S.  G.  1006,  ch.  79  §  76).  The  statute 
provided  that  the  company  might  increase  or 
decrease  the  number  of  its  directors,  but  that 
no  by-law  for  that  purpose  should  be  valid 
or  acted  on,  unless  it  was  approved  by  a 
vote  of  at  least  two-thirds  in  value  of  the 
stock'  represented  by  the  shareholders  pres- 
ent at  a  special  general  meeting,  called  for 
considering  the  by-law;  or  until  a  copy  of 
the  by-law,  certified  under  the  seal  of  the 
company,  had  been  published  in  the  Canada 
Gazette.  The  court  sustained  the  plaintiff's 
contention  that  a  resolution  reducing  the 
number  of  directors  passed  at  a  meeting 
which  all  the  stockholders  attended  and  at 
which  he  wae  present  and  participated  in 
was  void  because  the  meeting  had  been  con- 
vened without  special  notice  thereof.  And 
in  Dolbear  v.  Wilkinson  (Gal.)  156  Pac.  488, 
it  was  held  that  mere  physical  presence  with- 
out participation  was  not  a  waiver  of  a  notice 
which  was  defective  in  that  it  did  not  state 
that  the  election  of  directors  would  be  taken 
up  at  that  time. 

Also  it  has  been  held  that  one  may  waive 
the  irregularity  growing  out  of  the  giving  of 
conflicting  or  misleading  notices  of  the  time 
and  place  of  a  meeting.  Jones  v.  Hilldale 
Cemetery  Soc.  65  S,  W.  838,  23  Ky.  L.  Rep. 
J  486,  wherein  it  appeared  tliat  two  notices 
stating  different  dates  for  and  places  of  meet- 
ing were  given  to  the  members  of  a  cemetery 
society,  and  the  court  held  that  a  meeting  hav- 
ing been  held  in  spite  of  the  misleading  notices, 
the  election  of  trustees  thereat  was  valid. 

Wttat  Constitutes  Watver. 

The  requirements  for  notice  of  a  stock- 
holders' meeting  have  been  held  to  be  waived 
by  a  written  waiver  of  notice.  Butler  Paper 
Co  V.  Cleveland,  220  111.  128,  77  N.  E.  99, 
110  Am.  St.  Rep.  230;  Gray  v.  Bloomington, 


etc.  Ry.  120  111.  App.  159;  Manhattan  Brass 
Co.  V.  Webster  Glass  Co.  37  Mo.  App.  145. 
Thus  in  the  case  last  cited,  the  court 
held  written  waivers  to  be  valid  when  made 
under  the  terms  of  a  statute  (Rev.  St.  §  735) 
which  provided  that  when  all  the  members  of 
a  corporation  shall  be  present  at  any  meeting, 
however  called  or  notified,  and  shall  sign  a 
written  consent  thereto  on  the  record  of  the 
meeting,  the  acts  of  the  meeting  shall  be  as 
valid  as  if  legally  called  and  notified. 

Waiver  of  irregular  notice  or  lack  of  notice 
may  result  from  the  subsequent  acts  of  stock- 
holders. Briton  Medical,  etc.  Assoc,  v.  Jones, 
61  L.  T.  N.  S.  (Eng.)  384;  Vrooman  v.  R.  P. 
Vansant  Lumber  Co.  215  Pa.  St.  76,  64  Atl. 
394;  Richardson  v.  Vermont,  etc.  R.  Co.  44 
Vt.  613.  Thus  in  Briton  Medical,  etc.  Assoc. 
V.  Jones,  supra,  wherein  it  appeared  that 
certain  directors  were  appointed  on  thirteen 
days'  notice  while  the  requirement  in  the 
deed  of  settlement  was  fourteen  days,  it  was 
held  that  the  defect  in  appointment  was 
remedied  by  the  confirmation  of  their  ap 
pointment  at  a  subsequent  annual  general 
meeting.  In  Bryant  v.  Goodnow,  5  Pick. 
(Mass.)  228,  it  appeared  that  the  defendant 
being  desirous  with  others  of  establishing  a 
line  of  stage  coaches  and  "for  that  purpose  to 
raise  a  capital  of  one  thousand  five  hundred 
dollars,  to  be  divided  into  shares  of  twenty- 
five  dollars  each"  subscribed  the  sum  of 
twenty-five  dollars.  When  payment  there- 
of was  sought  to  be  enforced  against  him 
he  complained  that  he  was  not  notified  of  the 
first  meeting  of  the  company  at  which  cer- 
tain expenditures  were  authorized.  It  was 
held  that  he  had  waived  his  objections  on 
this  account  when  he  had  subsequent  to  the 
first  meeting  tendered  conditional  payment 
of  the  amount  of  his  subscription.  In  Bab- 
bitt V.  East  Jersey  Iron  Co.  Stewart's  Dig. 
p.  208,  §  13,  the  court  held  that  the  subse- 
quent assent  of  one  incorporator  who  was 
absent  from  the  first  meeting  to  wliat  was 
done  thereat  rendered  the  incorporation  valid. 
In  Hill  V.  Atlantic,  etc.  R.  Co.  143  N.  C.  539, 
55  S.  E.  854,  9  L.R.A.(N.S.)  606,  it  appeared 
that  at  a  meeting  of  the  stockholders  of  a 
corporation  it  was  resolved  to  make  a  cer- 
tain lease.  The  plaintiff  was  not  present  at 
this  meeting  and  remained  silent  for  approxi- 
mately one  year  subsequent  thereto.  At  a 
meeting  then  held  a  resolution  was  intro- 
duced at  his  instance,  but  tabled,  instructing 
the  proper  officers  to  take  the  necessary  ttep» 
to  set  aside  the  lease.  The  court  held  that 
even  though  no  proper  notice  of  the  meetin*: 
at  which  the  lease  was  authorized  was  given, 
the  plaintiff  had  waived  any  irregularity  both 
by  virtue  of  his  act  at  the  later  meeting  and 
by  his  silence  in  the  interim.  Relative  to  the 
latter  point  the  court  said:  ''We  think 
that  the  silence  and  inaction  of  the  plain- 
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tiff  .  .  .  was  a  waiver  of  any  right  he 
originally  had  to  object  to  irregularities  of 
which  he  now  complains.  .  .  .  When  the 
act  is  done  in  good  faith  for  the  benefit  of 
the  company,  although  not  done  aa  it  should 
have  been,  the  stockholder  must  dissent  with- 
in a  reasonable  time  or  his  assent  will  be 
presumed  and  he  will  be  estopped  from  gain- 
saying the  validity  of  the  transaction  by  his 
silence^  when  he  ought  to  speak  and  act,  it 
being  such  a  neglect  of  duty  that  he  is  not 
entitled  to  the  consideration  of  a  court  of 
justice;  and  especially  is  this  principle  en- 
forced when  the  objectionable  act  may  be  fol- 
lowed by  a  large  expenditure  of  money,  in 
which  case  the  stockholder  should  not  only 
f^nter  his  protest  seasonably,  but  follow  up 
the  same  by  active  and  preventive  means, 
for  it  is  obviously  against  good  conscience 
that  one  who  has  the  power  to  prevent  the 
alleged  injurious  proceeding  should  stand  by 
and  see  work  prosecuted  and  money  expended 
that  may  result  to  his  benefit,  and  afterwards 
raise  his  objection  thereto.  He  may  not  thus 
wait  unreasonably  and  pocket  the  gain  of 
the  venture  if  successful,  and  then,  if  so 
minded,  fall  back  upon  his  protest  as  a  sav- 
ing of  his  legal  remedy.  Such  a  course  of 
conduct  is  the  full  equivalent  of  bad  faith, 
and  the  doors  of  the  court  are  shut  against 
him  because  he  cannot  enter  it,  as  he  should, 
with  clean  hands  and  a  clear  conscience.  His 
neglect  to  act,  and  not  merely  to  speak,  at  the 
proper  time,  bars  his  right  to  remedial  justice 
as  effectually  as  his  neglect  to  protest  would 
have  done." 

The  presence  of  a  stockholder  at  a  meeting 
coupled  with  his  participation  therein  con- 
stitutes a  waiver  of  any  irregularity  of  notice. 
Kenton  Furnace  R.  etc.  Co.  v.  McAlpin,  5 
Fed.  737;  Stutz  v.  Handley,  41  Fed.  631, 
affirmed  as  to  this  point  139  U.  S.  417,  11 
S.  Ct.  630,  36  U.  S.  (L.  ed!)  227;  Syn- 
nott  V.  Cumberland  Bldg.  Loan  Assoc.  117 
Fed.  379,  54  C.  C.  A.  553;  Judah  v. 
American  Live  Stock  Ins.  Co.  4  Ind.  333; 
Thompkins  v.  Sperry,  96  Md.  560,  54  Atl. 
254;  In  re  GrifBng  Iron  Co.  63  N.  J.  L.  168, 
41  Atl.  931,  affirmed  63  N.  J.  L.  357,  46  Atl. 
1097,  57  L.R.A.  624;  Weinburgh  v.  Union  St.- 
Hy.  Advertising  Co.  55  N.  J.  Eq.  640,  37  Atl. 
1026;  Germer  v.  Triple-State  Natural  Gas 
etc.  Co.  60  W.  Va.  143,  54  S.  E.  609;  Luther- 
an Trifoldighed  Congregation  v.  St.  Paul's 
English  Evangelical  Lutheran  Congregation, 
159  Wis.  56,  150  N.  W.  190 ;  Smith  v.  Stone, 
21  Wyo.  62,  128  Pac.  612.  See  also  In  re 
British  Sugar  Refining  Co.  3  Kay  &  J.  (Eng.) 
408;  Matter  of  Keller,  116  App.  Div.  58,  101 
N.  Y.  S.  133.  Compare  the  reported  case 
wherein  it  appears  that  a  stockholder  was  pres- 
ent but  did  not  participate.  Thus  in  Kenton 
Furnace  R,  etc.  Co.  v.  McAlpin,  supra,  the 
court  said:  "The  act  of  incorporation  pro- 
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vides  that  they  may  elect  directors  at  cer- 
tain times,  and  if  they  should  fail  to  elect 
them  at  such  times  they  can  do  so  by  giving 
thirty  days'  notice;  and  it  is  contended  by 
learned  counsel  for  the  plaintiff  in  the  case 
that  that  provision  in  the  charter  cannot  be 
waived,  and,  inasmuch  as  it  is  not  contended 
in  this  case  that  there  was  in  fact  a  com- 
pliance with  that  requisite  of  the  charter, 
that  the  meeting  was  void.  On  the  other 
hand,  it  is  contended  that  while  the  charter 
itself,  or  the  by-laws,  or  both,  may  provide 
that  a  meeting  may  be  called  upon  certain 
notice,  that  if  all  the  parties  who  are  inter- 
ested in  it,  and  all  the  parties  who  would 
have  had  a  right  to  have  received  notice, 
without  any  such  notice  appeared  at  a  meet- 
ing, and  joined  in  its  deliberations  and  dis- 
cussions, that  they  are  estopped  from  after- 
wards denying  the  legality  of  the  meeting  for 
the  want  of  such  notice.  I  think  that  that  is 
the  law.  I  think  that  where  stockholders 
who,  under  the .  provisions  of  a  charter  or 
under  the  provisions  of  the  by-laws,  have  the 
right  to  have  the  requisite  notice  prescribed 
by  either  or  by  both,  that  that  is  a  right 
that  they  may  waive,  and  if  each  one  of  them 
attends  and  participates  in  the  action  of  the 
meeting,  they  are  estopped  from  denying  the 
legality  of  that  meeting  for  the  want  of 
notice."  And  in  Matter  of  Keller,  116  App. 
Div.  58,  101  N.  Y.  8.  133,  it  was  said:  "That 
this  requirement  of  a  thirty-day  notice  might 
have  been  waived  by  the  respondent  here  is 
unquestionably  true.  If  he  had  appeared  and 
taken  part  in  the  election  without  objection 
as  to  the  notice  given  he  could  not  be  heard 
thereafter  to  object  that  notice  was  insuf- 
ficient.*' 

This  rule  also  applies  where  a  stockholder 
participates  in  a  meeting  by  proxy.  Jones  v. 
Milton,  etc.  Turnpike  Co.  7  Ind.  547:  In  re 
Mathiason  Mfg.  Co.  122  Mo,  App.  437,  09 
S.  W.  502.  See  also  Columbia  Nat.  Bank  v. 
Mathews,  85  Fed.  934,  66  U  8.  App.  636,  29 
C.  C.  A.  491. 

In  Bucksport,  etc.  R.  Co.  v.  Buck,  68  Me. 
81,  it  was  held  that  the  president  of  a  board 
of  directors  by  reason  of  his  position,  being 
largely  responsible  for  a  defective  notice  of  a 
meeting  of  the  subscribers  to  the  capital 
stock  of  corporation,  could  not  subsequent- 
ly avail  himself  of  that  objection. 

It  has  been  held  that  a  stockholder  who  is 
present  in  person  or  by  proxy  cannot  com- 
plain that  notice  of  the  meeting  has  not  been 
given  to  others.  Foote  v.  Greilick,  166  Mich. 
636,  132  N.  W.  473;  Schenectady,  etc.  Plank 
Road  Co.  V.  Thatcher,  11  N.  Y.'^102;  Hill  v. 
Atlantic,  etc.  R.  Co.  143  N.  C.  539,  66  S.  E. 
854,  9  L.R.A.(N.S.)  606.  See  also  Nickum  v. 
Burckhardt,  30  Ore.  464,  47  Pac.  788,  48 
Pac.  474,  60  Am.  St.  Rep.  822.  But  in  Jones 
V.  Concord,  etc.  R.  Co.  67  N.  H.  119,  38  Atl. 
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120,  affirmed  67  N.  H.  234,  30  Atl.  234,  68 
Am.  St.  Rep.  650,  it  was  held  that  although 
a  stockholder  was  present  at  a  meeting  at 
which  an  increase  of  stock  was  voted  he  might 
still  raise  the  question  of  defective  notice 
as  to  other  stockholders.  The  court  took  the 
view  that  he  was  entitled  to  such  protection 
for  the  reason  that  if  proper  notice  had  been 
given,  other  stockholders  might  have  attended 
the  meeting  and  changed  the  result. 


PEOPI.E  EX  REIi.  NEW  YORK  AND 
QUEENS  GAS  COMPANY 


V. 


M oCAIX    ET  AI.. 


New  York  Court  of  Appeals — October  3,  1916. 


219  N,  T.  S4. 


Publio  Serrioe  Commissioa.  •»  Judicial 
RoTiev. 

In  reviewing  on  certiorari  an  order  of  a 
Public  Service  Commission  for  the  extension 
of  gas  mains,  the  court  has  no  power  to  pass 
on  the  wisdom  or  expediency  of  the  order  or 
of  the  weight  of  the  evidence  on  which  it  is 
based  but  can  annul  it  onlv  if  it  is  an  unlaw- 
ful,  arbitrary  or  capricious  exercise  of  power. 

[See  note  at  end  of  this  case.]. 

Gas  —  Ezteiision  of  Maiiis  —  Reaaon- 
ablenesa  of  Order. 

The  fact  that  the  increased  return  from  an 
extension  of  gas  mains  ordered  by  a  Public 
Service  Commission  amounts  to  less  than 
three  per  cent  on  the  cost  of  making  the  ex- 
tension does  not  show  that  the  order  is 
arbitrary  or  capricious. 

Appeal  and  Error  —  Orders  Appealable. 

An  order  of  the  Appellate  Division  which 
annuls  an  order  of  tlie  Public  Service  Com- 
mission without  granting  a  rehearing  is  ap- 
pealable to  the  Court  of  Appeals. 

People  V.  McCall,  171  N.  Y.  App.  Div.  580, 
reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Certiorari.  New  York  and  Queens  Gas 
Company,  relator,  and  Edward  E.  McCall  et 
al.,  constituting  Public  Service  Commission 
of  State  of  New  York,  defendants.  From  or- 
der of  Appellate  Division,  defendants  appeal. 
Re\'ER.sed. 

[85]  Certain  residents  and  property  owners 
of  Douglaston  and  Douglas  Manor  in  the 
third  ward  of  the  borough  of  Queens,  New 
York  city,  applied  to  the  public  service  com- 
mission of  the  first  district  for  an  order  re- 


quiring the  relator  in  this  proceeding,  the 
New  York  and  Queens  Gas  Company,  to  ex 
tend  its  gas  mains  and  services  in  such  man- 
ner as  may  be  necessary  reasonably  to  supply 
with  gas  the  communities  of  Douglaston  and 
Douglas  Manor.  On  a  review  of  the  proceed- 
ings by  the  Supreme  Court  at  the  Appellate 
Division,  the  order  of  the  public  service  com- 
mission was  annulled.  From  that  determina- 
tion the  commission  has  appealed  to  this 
court. 

Douglaston  and  Douglas  Manor  are  situated 
in  the  northeast  corner  of  the  borouirh  of 
Queens  near  Little  Neck  Bay.  To  the  south- 
east of  Douglaston  and  also  within  the  third 
ward  of  the  borough  is  Little  Neck,  which 
extends  to  the  borough  line.  To  the  we^t  are 
the  communities  of  Bayside  and  Flushing 
which  are  separated  from  Douglastown  by  a 
salt  marsh  about  half  a  mile  or  more  wide, 
and  extending  a  mile  inland.  Through  the 
middle  of  the  marsh  runs  a  creek  navigable 
for  small  boats  and  along  each  side  of  the 
marsh  is  a  high  hill.  The  relator  is  at  present 
supplying  gas  to  Flushing  and  Bayside,  but 
its  mains  and  pipes  are  not  sufficient  to  meet 
the  additional  requirements  of  Douglaston 
and  Douglas  Minor.  The  company *s  gas  plant 
is  located  in  Flushing  about  six  miles  from 
Douglaston,  and  it  will  be  necessary  to  lay 
a  main  from  the  plant  to  Bayside  and  carrj 
it  from  there  down  the  hill,  over  the  marali 
and  up  the  hill  on  ^  the  other  side  to  reach 
Douglastown. 

Douglaston  and  Douglas  Manor  are  sup- 
plied with  electricity  for  lighting  purposes, 
and  gas  is  desired  mainly  [86]  for  cooking 
during  the  summer  months.  The  Appellate 
Division  decided  that  upon  the  whole  case  it 
was  unreasonable  to  require  the  relator  to 
extend  its  services  in  compliance  with  the 
order  of  the  public  service  commission.  Fur- 
ther facts  appear  in  the  opinion. 

Arthur    DuBoiSy    George    8.    Coleman    and 
Edward  M.  Deega/n  for  appellants. 
John    A.    Oarver    for    respondent. 

[87]  CtJDDEBACK,  J. — ^The  public  service 
commissions  are  authorized  by  law  "to  order 
reasonable  improvements  and  extensions  of 
the  works,  wires,  poles,  linej*,  conduits,  duct«» 
and  other  reasonable  devices,  apparatus  and 
property  of  gas  corporations,  electrical  cor- 
porations and  municipalities."  Pub.  "^rr 
Comm.  Law  [Cons.  I-aws,  ch.  48],  %  66. 

Under  the  authority  of  this  statute  the  pu»» 
lie  service  commission  for  the  first  distriot 
made  the  order  requiring  the  relator  to  ox 
tend  its  gas  mains  and  services  to  miH»t  th* 
reasonable  requirements  of  l>ouglaston  and 
Douglas  Manor. 

In  applying  the  provisions  of  this  statute 
the  court  at  the  Appellate  Division  said: 
"We  have  no  doubt  that  under  thia  law  the 
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question  remains  for  the  court  to  determine 
upon  the  review  of  the  determination  of  the 
Public  Service  Commission  whether  the  ex- 
leiisiion  ordered  was  a  reasonable  extension." 

This  statement  of  the  law  is  quite  likely 
to  create  a  misapprehension  as  to  the  power 
of  the  court.  The  court  has  no  power  to 
substitute  its  own  judgment  of  what  is  rea- 
sonable in  place  of  the  determination  of  the 
public  service  commission,  and  it  can  only 
annul  the  order  of  the  commission  for  the 
violation  of  some  rule  of  law. 

[88]  The  public  service  commissions  Were 
created  by  the  legislature  to  perform  very  im- 
portant functions  in  the  community,  namely, 
to  regulate  the  great  public  service  corpora- 
tions of  the  state  in  the  conduct  of  their  busi- 
ness and  compel  those  corporations  adequate- 
ly to  discharge  their  duties  to  the  public  and 
not  to  exact  therefor  excessive  charges.  It 
was  assumed  perhaps  by  the  legislature  that 
the  members  of  the  public  service  commissions 
would  acquire  special  knowledge  of  the  mat- 
ters intrusted  to  them  by  experience  and 
study,  and  that  when  the  plan  of  their  crea* 
tion  was  fully  developed  they  would  prove 
efficient  instrumentalities  for  dealing  with  the 
complex  problems  presented  by  the  activities 
of  these  great  corporations.  It  was  not  in- 
tended that  the  courts  should  interfere  with 
the  commissions  or  review  their  deti'rmina- 
tions  further  than  is  necessary  to  keep  them 
within  the  law  and  protect  the  constitutional 
rights  of  the  corporations  over  which  they 
were  given  control. 

Tlie  law  governing  the  commissions  is  well 
expressed  by  the  Minnesota  Supreme  Court  in 
State  V.  Great  Northern  R.  Co.  130  Minn.  57, 
153  N.  W.  247.  It  is  there  said :  "The  order 
may  be  vacated  as  unreasonable  if  it  is  con- 
trary to  some  provision  of  tho  federal  or  state 
constitution  or  laws,  or  if  it  is  beyond  the 
power  granted  to  the  commiKsion.  or  if  it  is 
baaed  on  some  mistake  of  law.  or  if  there  is 
no  evidence  to  support  it,  or  if,  having  regard 
to  the  interests  of  both  the  public  and  the 
carrier,  it  is  so  arbitrary  as  to  ))e  beyond  the 
exercise  of  a  reasonable  discretion  and  judg- 
ment." See  also  People  v.  State  Board  of 
Tax  Com'rs,  214  N.  V.  504,  108  N.  K.  1)13; 
People  V.  Waldo,  212  N.  Y.  174,  105  N.  K. 
829. 

In  Interstate  Commerce  Commission  v.  Il- 
linois Cent.  R.  Co.  215  U.  S.  452,  470.  .30  S. 
Ct.  165,  54  U.  S.  (L.  ed.)  280,  the  chief  judge, 
after  stating  the  power  of  the  court,  con- 
tinued: "It  is  equally  plain  that  such  peren- 
nial powers  lend  no  support  whatever  to  the 
proposition  that  we  may,  imder  the  guise 
of  exerting  judicial  power,  usurp  merely  ad- 
ministrative functions  [89]  by  setting  aside 
a  lawful  administrative  order  upon  our  con- 
ception as  to  whether  the  administrative  pow- 
er has  been  wisely  exercised.    Power  to  make 
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the  order  and  not  the  mere  expediency  or  wis- 
dom of  having  made  it,  is  the  question." 

The  court  at  the  Appellate  Division  did  not, 
therefore,  have  the  power  to  determine  that 
the  extension  of  the  relator's  gas  mains  and 
pipes  ordered  by  the  public  service  commis- 
sion was  unreasonable  in  the  sense  that  it 
was  an  unwise  or  inexpedient  order,  but  only 
that  it  was  unreasonable  if  it  was  an  unlaw- 
ful, arbitrary  or  capricious  exercise  of  power. 

The  relator  argues  in  support  of  the  power 
of  the  Appellate  Division  to  review  generally 
the  reasonableness  of  the  order  of  the  public 
service  commission  that  the  necessary  an 
thority  is  given  by  the  provision  with  regard 
to  the  writ  of  certiorari  contained  in  section 
2140  of  the  Code  of  Civil  Procedure.  That 
section  reads  as  follows: 

"Section  2140.  The  questions,  involving  the 
merits,  to  be  determined  by  the  court  upon 
the  hearing,  are  the  following  only: 

"1.  Whether  the  body  or  officer  had  juris* 
diction  of  the  subject-matter  of  the  determina- 
tion under  review. 

"2.  Whether  the  authority,  conferred  upon 
the  body  or  officer,  in  relation  to  that  subject- 
matter,  has  been  pursued  in  the  mode  required 
by  law,  in  order  to  authorize  it  or  him  to 
make  the  determination. 

"3.  Whether,  in  making  the  determination, 
any  rule  of  law,  affecting  the  rights  of  the 
parties  thereto,  has  been  violated,  to  the 
prejudice  of  the  relator. 

"4.  Whether  there  was  any  competent  proof 
of  all  the  facts,  necessary  to  be  proved,  in 
order  to  authorize  the  making  of  the  determi- 
nation. 

"5.  If  there  was  such  proof,  whether  therc> 
was,  upon  all  the  evidence,  such  a  preponder- 
ance of  proof,  against  the  existence  of  any  of 
those  facts,  that  the  verdict  of  a  jury,  affirm- 
ing the  existence  thereof,  rendered  in  an  [90] 
action  in  the  Supreme  Court,  triable  by  a 
jury,  would  be  set  aside  by  the  court,  as 
against  the  weight  of  evidence." 

I  do  not  understand  that  this  section  of  the 
Code  extends  the  power  of  the  court  beyond 
the  rules  laid  down  in  State  v.  Great  North- 
ern R.  Co.  and  Interstate  Commerce  Commis 
sion  v.  Illinois  Cent.  R.  Co.   (supra). 

It  is  urged  that  under  the  provisions  of 
subdivision  5  of  section  2140  the  court  may 
set  asido  the  determination  of  the  commission 
as  against  the  weight  of  evidence,  regardinjj 
it  the  same  as  the  verdict  of  a  jury. 

Tlic  court  had  occasion  to  say  in  People  v. 
Hoffman,  106  N.  Y.  462,  476,  60  N.  K.  187, 
64  L.R.A.  597,  in  construing  section  2140  of 
the  Code  of  Civil  Procedure,  as  applied  to  the 
determination  of  the  board  of  examination 
under  the  Military  Code:  "The  i-eview  au- 
thorized does  not  substitute  the  judgment  of 
the  civil  court  for  that  of  the  military  court 
upon  the  evidence  or  the  merits,  but  inquires 
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into  jurisdiction  of  the  subject-matter,  the 
exercise  of  authority  in  relation  to  the  sub- 
ject-matter according  to  law,  the  violation  of 
any  rule  of  law  to  the  prejudice  of  the  relator 
and  the  like." 

Of  course,  if  the  court  at  the  Appellate  Di- 
vision had  annulled  the  order  of  the  public 
service  commission  and  granted  a  rehearing 
in  the  exercise  of  discretion,  its  order  would 
not  be  reviewable  in  this  court,  Barrett  v. 
Third  Ave.  R.  Co.  45  N.  Y.  628,  but  that  is 
not  the  case.  The  court  sustained  the  writ  of 
certiorari  and  finally  annulled  tlie  order  of 
the  public  service  commission  without  grant- 
ing a  rehearing. 

The  question  now  is  whether  or  not  there 
was  any  evidence  to  show  that  the  order  of 
the  public  service  commission  was  an  unlaw- 
ful and  arbitrary  exercise  of  power.  Acme 
Realty  Co.  v.  Schinasi,  216  N.  Y.  495,  109  N. 
E.  577,  L.R.A.  1916A  1176;  People  v.  Barker, 
165  N.  Y.  305,  59  N.  E.  137,  151;  Otten  v. 
Manhattan  R.  Co.  150  N.  Y.  395,  44  N.  E. 
1033. 

There  was  no  dispute  as  to  the  basic  facts 
of  the  case.  There  was  some  variation  in  the 
estimates  of  the  witnesses  [91]  as  to  the  cost 
of  iron  pipe  and  the  expense  of  engineering 
supervision  and  like  matters,  but  there  was 
no  real  disagreement  as  to  the  cost  of  the  ex- 
tension of  the  relator's  system  of  gas  distri- 
bution, and  the  increase  in  revenue  that  the 
relator  would  probably  receive  therefrom. 

The  court  at  the  Appellate  Division  in  its 
opinion  summed  up  the  proof  on  the  subject. 
The  court  said  that  the  cost  of  the  extension 
would  be  between  $60,000  and  $70,000,  and 
that  the  increased  return  to  the  relator  from 
the  consumption  of  gas  would  be  about  $1,660 
per  year,  which  is  only  one-half  of  the  inter- 
est at  five  per  cent  upon  the  extension. 

This  is  very  far  from  showing  that  the  or- 
der of  the  public  service  commission  was 
simply  an  arbitrary  and  capricious  exercise 
of  power.  Indeed  it  was  not  asserted  to  be 
so  by  the  court.  The  court  in  annulling  the 
order  claimed  and  exercised  the  right  to  re- 
view the  action  of  the  public  service  commis- 
sion and  pass  generally  upon  its  wisdom  and 
expediency. 

In  Douglaston  and  the  neighboring  ter- 
ritory in  the  third  ward  of  the  borough  of 
Queens  covered  by  the  relator's  franchise, 
there  are  some  332  houses.  The  occupants  of 
these  houses  can  get  no  gas  unless  they  are 
supplied  by  the  relator.  It  is  the  duty  of 
the  relator  to  supply  their  needs  if  practica- 
ble. Wisconsin,  etc.  R.  Co.  v.  Jacobson,  179 
U.  S.  287,  21  S.  Ct.  115,  45  U.  S.  (L.  ed.) 
194;  People  v.  Deehan,  163  N.  Y.  628,  47  N. 
E.  787.  The  cost  of  the  extension  is  not  the 
only  matter  for  consideration.  Oregon,  R. 
etc.  Co.  ▼.  Fairchild,  224  U.  S.  510,  629,  32  S. 
Ct.  b35,  56  U.  S.   (L.  ed.)   863. 


The  court  at  the  Appellate  Division  sub- 
stituted its  own  judgment  for  that  of  the  pub- 
lic service  commission  in  determining  that  the 
latter's  order  was  unreasonable.  This  deci- 
sion if  allowed  to  stand  will  seriously  hamper 
the  commissions  in  the  discharge  of  their 
duties,  and  go  far  toward  defeating  the  efforts 
of  the  legislature  .to  establish  agencies  to 
regulate  the  great  public  service  corporations. 

[92]  The  order  should,  therefore,  be  re- 
versed and  the  order  of  Uie  public  service  com- 
mission reinstated,  with  costs  in  the  Appel- 
late Division  and  in  this  court. 

VVillard  Bartlett,  Ch.  J.,  Chase,  Hogan, 
Cardozo  and  Pound,  JJ.,  concur;  Uiscock,  J., 
not  voting. 

Order  reversed,  etc. 


NOTE. 

The  reported  case  holds  that,  on  certiorari 
to  review  an  order  of  a  public  service  commis- 
sion finding  that  an  extension  of  gas  mains 
is  reasonably  necessary,  the  court  cannot  sub- 
stitute its  own  judgment  for  that  of  the  com- 
mission. "It  was  not  intended"  says  the 
court,  "that  the  courts  should  interfere  with 
the  commissions  or  review  their  determina- 
tions further  than  is  necessary  to  keep  them 
within  the  law  and  protect  the  constitutional 
rights  of  the  corporations  over  which  they 
were  given  control." 

The  validity  of  a  statute  authorizing  a  pub- 
lic service  corporation  to  pass  on  the  necessity 
of  an  extension  of  a  public  utility  is  dis- 
cussed in  the  note  to  Idaho  Power,  etc.  Co. 
V.  Blomquist,  Ann.  Cas.  1916E  282. 

As  to  the  review  by  mandamus  or  prohibi- 
tion of  the  discretion  of  a  public  service  com- 
mission, see  the  note  to  State  v.  Stutsman, 
Ann.  Cas.  1914D  776. 


HI8COCK 

V. 

PHINNET. 

Washington    Supreme    Court — August    11< 

1914. 

SI  Wash,  117;  142  Par.  461. 


Automoliilea   —   Municipal    ReeulAtioB 
—  Keeping  to  Risht  Side  of  Street. 

Where  a  municipal  ordinance  provided  that 
Vehicles,  except  when  passing  other  vehiclec 
ahead,  should  be  kept  as  near  the  right-hand 
curb  as  possible,  an  automobilist  should  keep 
his  machine  on   the  right-hand   side  of   the 
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Rtreet,  and,  where  he  uses  the  left-hand  side, 
his  rights  are  inferior  to  those  of  travelers 
proceeding  in  the  opposite  direction. 
(See  note  at  end  of  this  case.] 

Same. 

In  an  action  for  the  wrongful  death  of 
plaintiff's  son,  killed  in  a  collision  with  de- 
fendant's automobile,  which  was  either  in  the 
center  or  on  the  left-hand  side  of  the  street, 
the  giving  of  an  instruction  that  the  rights 
nf  defendant  and  the  son,  who  was  riding  a 
bicycle  in  the  opposite  direction,  were  the 
same  is  prejudicial,  where  an  ordinance  re- 
quired travelers  to  keep  as  near  the  right- 
hand  curb  as  possible,  and  the  jury,  after 
receiving  the  instructions,  returned,  request- 
ing further  instructions  as  to  whether  the 
defendant  had  the  right  to  the  center  of  the 
street. 

[See  note  at  end  of  this  case.] 


A  municipal  ordinance  requiring  travelers 
to  keep  as  near  the  right-hand  side  of  tlie 
curb  of  the  street  as  possible  is  not  in  viola- 
tion of  Rem.  k  Bal.  Code,  §  5558  et  seq.,  re- 
quiring travelers  on  the  highways  to  turn  to 
the  right;  the  ordinance  establishing  the 
Ijlw  of  the  road  within  the  municipality. 

[See  note  at  end  of  this  case.] 

Inatmotloms  —  Neoeasity  for  Request. 

While  Const,  art.  4,  §  16,  requires  the 
judges  to  declare  the  law,  they  need  declare 
it  only  in  a  general  sense,  and  a  party  de- 
siring instructions  on  a  particular  phase  of 
the  case  must  request  them. 

Streets  and  Hlsbwaya  —  Collision  with 
AntomoVilea  —  Neslic^n^^  'or  Jury. 

In  an  action  for  the  wrongful  death  of 
plaintiff's  son,  killed  in  a  collision  with  de- 
fendant's automobile,  the  question  of  the 
manner  of  the  collision  held,  under  the  evi- 
dence, for  the  jury. 

Opinion  Evidenoo  <»  Speed  of  Automo- 
bile. 

In  an  action  for  the  wrongful  death  of 
plaintiff's  son,  killed  in  a  collision  with  de- 
fendant's automobile,  a  nonexpert  witness 
who  had  observed  the  speed  of  automobiles, 
but  had  not  owned  or  operated  one,  may  testi- 
fy as  to  his  opinion  of  the  speed  of  defend- 
ant's machine. 

[See   19  Ann.   Cas.   754.] 

Appeal  from  Superior  Court,  King  county: 
OrLUAM,  Judge. 

Action  for  death  by  wrongful  act.  Clara 
Hiscock,  plaintiff,  and  A.  A.  Phinney,  defend- 
ant. Judgment  for  defendant.  Plaintiff  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Revebsed. 

C.  J.  Bmith  and  Heber  McHugh  for  appel-. 
lant. 

Briphtrmm,  Balversiadt  d  Temumt  for  re- 
spondent. 

[118]  (tOSE,  J. — ^This  is  an  action  to  re- 
oo^er  damages  for  the  death  of  a  minor  son 


of  the  plaintiff.  The  plaintiff  alleges  that  she 
was  dependent  upon  the  son  for  her  support, 
and  that  he  met  his  death  in  consequence  of 
the  negligence  of  the  defendant,  A.  A.  Phin- 
ney. Plaintiff  has  appealed  from  an  adverse 
verdict  and  judgment. 

The  casualty  happened  at  or  near  the  south- 
west corner  of  39th  avenue  and  East  John 
street,  in  the  city  of  Seattle.  Tliirty-ninth 
avenue  runs  northerly  and  southerly,  and 
East  John  street  runs  easterly  and  westerly 
and  terminates  at  the  avenue,  both  streets 
being  twenty-four  feet  in  width.  The  avenue 
is  winding.  The  boy  was  engaged  in  carrying 
and  delivering  groceries  and  meat  by  means 
of  a  bicycle.  The  respondent  was  driving 
a  Liozier  car,  five  feet  in  width,  weighing 
4,400  pounds,  north  along  the  avenue.  Tlie 
boy  was  riding  east  on  John  street.  Both 
were  traveling  down  hill.  The  1119]  boy 
either  had  turned,  or  was  in  the  act  of  turn- 
ing, south  into  the  avenue.  There  is  a  high 
embankment  covered  with  shrubbery  at  the 
southwest  corner  of  the  avenue  and  street 
where  the  accident  happened.  The  respondent 
and  other  witnesses  testified  that  one  travel- 
ing north  on  the  avenue  cannot  sec  into  East 
John  street  because  of  the  high  embankment 
and  shrubbery.  The  respondent  testified  that 
he  was  driving  about  the  center  of  the  street, 
at  a  speed  of  seven  or  eight  miles  an  hour; 
that,  when  he  first  saw  the  boy,  he  was  six 
or  seven  feet  distant,  "coming  from  behind 
the  bank,"  about  three  feet  up  John  street 
and  "six  or  seven  feet  off  the  southwest  curb ; " 
that  he,  respondent,  applied  his  brakes  and 
stopped  his  car  within  six  or  seven  feet;  that 
the  boy  was  riding  at  a  speed  of  from  fifteen 
to  eighteen  miles  an  hour;  and  that  the  boy 
struck  the  car,  bending  the  brass  knob  on 
the  west  rear  door  and  buckling  the  rear 
fender  over  the  left  wheel. 

A  witness  for  the  appellant  testified  that 
he  arrived  at  the  scene  of  the  accident  about 
forty  minutes  after  it  occurred;  that  he  ob- 
served skid  marks  which  commenced  at  the 
intersection  of  the  streets  and  extended  north- 
erly a  distance  of  about  ninety  feet,  and  that 
the  west  skid  mark  was  from  four  to  six  feet 
from  the  west  curb.  This  witness  said  that 
the  east  skid  mark  was  lighter  and  extended 
for  a  less  distance  than  the  west  mark;  that 
he  examined  the  defendant's  machine  shortly 
after  the  accident,  and  that  the  left  rear 
wheel  had  a  smooth  tire  and  the  right  wheel 
had  a  corrugated  tire.  He  further  said  that, 
if  the  respondent's  car  had  new  tires  and 
skidded  ninetv  feet,  it  should  have  left  a  mark 
on  the  tires.  Another  witness  said  the  near- 
est skid  mark  was  three  or  four  feet  from  the 
west  curb.  The  boy's  father  testified  that  the 
skid  marks  were  about  five  feet  from  the  west 
curb,  and  that  they  commenced  about  ten 
feet  south  of  the  corner.     Another   witness 
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said  that  the  skid  marks  commenced  about 
ten  or  fifteen  feet  south  of  the  corner;  that 
they  were  three  or  four  feet  from  the  curb, 
and  [120]  continued  about  seventy-five  feet, 
curving  to  the  east  or  the  right. 

The  respondent  testified  that  he  had  new 
"Firestone  non-skid"  tires  upon  both  rear 
wheels,  and  that  the  car  did  not  skid.  A 
witness  for  the  respondent  testified  that  h^ 
was  engaged  in  the  business  of  selling  Fire- 
stone tires;  that  ho  examined  the  respondent's 
tires  the  morning  after  the  accident;  that 
they  were  new  "Firestone  non-skid  tires;'* 
that  he  saw  no  evidence  that  either  tire  had 
skidded;  that  "it  would  be  pretty  hard  to 
skid ; "  and  that  if  he  had  skidded  ninety  feet, 
the  tire  would  be  worn  practically  to  the 
"fabric."'  Another  witness  testified  in  behalf 
of  the  respondent  that  he  was  an  automobile 
man  in  the  respondent's  employ;  that  he  put 
on  "Firestone  non-skid  tires,"  two  or  three 
days  before  the  accident;  that  there  was  no 
mark  on  the  tires  after  the  accident,  and 
that  it  would  not  be  possible  for  the  car  with 
such  tires  to  skid  ninety  feet  without  leaving 
distinct  marks  or  scars  upon  the  wlieels. 

TIic  respondent  pleaded  affirmatively,  and 
the  reply  admitted,  that  an  ordinance  of  the 
city  of  Seattle  provides: 

"Section.  1.  A  vehicle,  except  when  pass- 
ing a  vehicle  ahead,  shall  keep  as  near  the 
right  hand  curb  as  possible." 

"Sec.  6.  A  vehicle  turning  into  another 
street  at  the  right  hand  shall  turn  the  corner 
as  near  the  right-hand  curb  as  practicable." 
Seattle  Ordinance,  No.  24,597. 

Tlie  court  instructed  the  jury: 

"(10)  The  other  ground  of  negligence 
charged  in  the  complaint  is  that  the  defend- 
ant did  run  and  drive  his  automobile  to  the 
left  of  the  middle  of  the  highway.  It  is  for 
you  to  determine  from  all  the  evidence  in  the 
case  whether  or  not  the  defendant  did  run 
his  automobile  to  the  left  of  the  middle  of 
the  highway,  and  if  so  whetlier  or  not  it  was 
negligence  for  him  to  do  so,  under  all  the 
surrounding  circumstances  in  the  case,  taking 
into  consideration  the  locality  and  all  sur- 
rounding circumstances. 

"(11)  I  instruct  you  that,  even  though 
you  should  find  from  the  evidence  that  the  de- 
fendant, at  the  time  and  place  [121]  of  the 
accident  in  question,  was  not  driving  on  the 
right-hand  side  of  39th  avenue  north  that  fact 
would  not,  in  itself,  constitute  negligence.  A 
person  is  not  always  required  to  drive  upon 
the  right-hand  side  of  the  street  or  highway. 
The  law  in  this  state  does  not  require  the 
driver  of  an  automobile  to  drive  upon  the 
right-hand  side  of  the  street  at  all  times,  but 
requires  the  driver  or  operator  of  an  automo- 
bile to  turn  to  the  right  in  meeting  vehicles, 
teams,  or  persons  moving  or  headed  in  an 
opposite  direction.     A  person  may  rightfully 


use  what  is  to  him  the  left-hand  side  of  the 
road,  if  there  is  no  driver  at  that  time  on  that 
side  of  the  road,  and  if  the  circumstances  are 
of  such  a  character  as  not  to  make  his  con- 
duct a  source  of  danger  reasonably  to  be. ap- 
prehended." 

The  court  also  instructed: 

"I  instruct  you  that  neither  the  deceabed 
Fred  Hiscock  nor  the  automobile  of  the  de- 
fendant at  the  time  and  place  of  the  accident 
complained  of  in  this  case  had  a  superior 
right  to  the  use  of  the  streets,  but  that  their 
rights  were  equal." 

The  appellant  assigns  error  upon  the  giving 
of  these  instructions.  The  instructions  seem 
to  have  been  based  upon  the  statute  rather 
than  the  citv  ordinance,  and  do  not  correctlv 
state  the  law  in  the  light  of  the  ordinance 
Under  the  firt^t  st^rtion  of  the  ordinance,  it 
was  tlic  duty  of  the  respondent  to  keep  "a's 
near  the  righ-hand  curb  as  possible.'"  This 
he  did  not  do.  Nor  is  it  the  law,  in  the  light 
of  the  ordinance,  that  neither  "had  a  superior 
right  to  the  use  of  the  streets,  but  that  their 
rights  w^ere  equal"  at  the  "place"  of  the  ac- 
cident. Under  the  ordinance,  the  boy  had  a 
superior  right  to  the  use  of  the  right-hand 
side  of  the  street.  Ballard  v.  Collins,  6.3 
Wash.  493,  115  Pac.  1060;  Reynolds  v.  Pacitic 
Car  Co.  75  Wash.  1,  134  Pac.  512.  In  Ballard 
V.  Collins,  in  speaking  of  an  ordinance  of  the 
citv  of  Seattle,  we  said: 

"While  the  respondent's  chauffeur  was  re 
quired  to  exercise  reasonable  care,  he  wa^ 
not  required  to  anticipate  that  a  car  was  ap- 
proaching on  his  side  of  the  street.  He  had 
a  right  to  presume  that  the  law  of  the  road 
would  be  observed." 

[122]  So  in  the  case  at  bar,  the  boy  had 
a  right  to  assume  that  he  would  not  meet  a 
traveler  upon  his  side  of  the  street;  anJ 
so  long  as  he  was  upon  his  side  of  the  street, 
he  was  traveling  with  a  faith  justified  by  law 
that  he  would  encounter  no  object  traveling 
in  his  direction.  A  traveler  who  is  oliservin^ 
the  ordinance  has  a  superior  right  to  the  us** 
of  the  street  over  one  who  is  traveling  in  dis- 
regard of  the  ordinance. 

A  reference  to  the  record  shows  that  the>e 
instructions  were  prejudicial.  After  the  jury 
had  been  instructed  and  had  retired  to  delilier- 
ate,  they  returned  to  the  court  room  for  fur- 
ther instruction.  Whereupon  the  court  said: 
"I  understatid  you  want  some  further  instruc- 
tions?" to  which  one  of  the  jurors  replied. 
"Yes,  sir.  The  jury  seems  to  be  in  doubt  a-? 
to  part  of  the  instructions  as  to  whether  the 
defendant  had  the  right  to  the  center  of  the 
road  or  street."  Whereupon  the  court  re- 
read instniction  No.  11,  and  then  said  to 
the  jury,  "Does  that  cover  the  point?"  to 
which  the  juror  replied,  "I  think  so,  sir.*' 

The  question  at  issue  is,  what  was  the 
proximate   cause   of  the   death   of  the  boy? 
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The  jury  should  have  been  instructed  that, 
if  they  found  that  the  respondent  was  not 
driving  "'as  near  the  right-hand  curb  as  pos- 
sible," in  view  of  the  width  and  course  of  the 
avenue  and  other  surrounding  conditions  at 
the  time  of  the  accident,  he  was  guilty  of  neg- 
ligence. 

The  respondent  relies  upon  Segerstrom  v. 
Lawrence,  64  Wash.  245,  116  Pac.  876.  It 
does  not  sustain  his  position.  The  instruc- 
tions were  evidently  drawn  in  harmony  with 
that  case.  There  we  were  speaking  of  the 
statute  and  the  law  of  the  road  arising  from 
usage  and  custom.  There  was  no  ordinance 
involved. 

Nor  does  the  ordinance  conflict  with  the 
statute,  Rem.  &  Bal.  Code,  §  5558  et  seq.  (P. 
('.  33,  §  13).  It  covers  conditions  which  the 
statute  does  not  reach.  There  being  no  con- 
flict, the  ordinance  establishes  the  law  of  the 
road  within  [123]  the  boundaries  of  the 
city.  In  re  Ferguson,  80  Wash.  102,  141  Pac. 
322. 

The  appellant  requested  the  court  to  in- 
struct the  jury  that,  if  they  believed  from  the 
evidence  that  the  defendant  was  driving  his 
automobile  on  the  left-hand  side  of  the  street 
at  the  time  the  accident  occurred,  his  negli- 
gence was  presumed.  This  instruction  should 
have  been  given. 

The  appellant  also  complains  because  of  the 
failure  of  the  court  to  instruct  upon  certain 
phases  of  the  evidence  in  respect  to  negligent 
acts  of  the  respondent,  which  are  not  charged 
in  the  complaint,  and  upon  which  she  made  no 
request  for  instructions.  Counsel  insists  that 
tliis  was  error,  relying  upon  §  16,  art.  4,  of 
the  constitution,  which  provides  that  judges 
"shall  declare  the  law."  This  we  have  con- 
strued to  mean  that  the  court  shall  declare 
the  law  applicable  to  the  case  in  a  general 
way.  If  a  party  desires  to  have  the  instruc- 
tions adapted  to  a  particular  view  of  tho 
case  or  to  meet  a  situation  which  he  conceives 
ought  to  be  covered,  it  is  his  duty  to  specially 
request  them,  and  in  the  absence  of  such  a 
request,  a  mere  omission  upon  the  part  of 
the  court  to  instruct  is  not  error.  Zolawen- 
ski  V.  Aberdeen,  72  Wash.  95,  129  Pac.  1090. 

The  appellant  further  contends  that  the  ver- 
dict of  the  jury  cannot  U*  harmonized  with 
the  physical  facts.  Other  facts  relied  upon  in 
addition  to  the  skid  marks  are  that  pieces  of 
a  wooden  box  and  its  contents,  which  the  boy 
was  carrying  upon  his  bicycle,  were  found 
along  the  west  curb  of  the  avenue  some  ten  or 
fifteen  feet  south  of  the  point  where  the  ave- 
nue and  the  street  intersect.  From  what  has 
been  said,  it  will  appear  that  it  was  a  disput- 
ed question  of  fact  whether  tlie  skid  marks 
were  made  by  the  respondent's  automobile. 
Tliere  are  no  admitted  physical  facts  which 
could  control  or  overthrow  the  verdict  of  a 
jury.    The  point  of  actual  contact,  as  well  as 


the  question  whether  the  respondent's  car 
made  the  skid  marks  to  which  the  witnesses 
[124]  testify,  was  a  question  for  the  jury. 
Mosso  V.  E.  H.  Stanton  Co.  75  Wash.  220,  134 
Pac.  941,  L.R.A.  1916A  943. 

A  witness  for  the  respondent,  Arthur  Bond, 
testified  that  the  respondent's  car  passed  him 
in  the  block  where  the  collision  occurred; 
that  the  car  appeared  to  be  in  the  center  of 
the  street;  that  he  observed  the  speed  of  the 
machine;  tliat  he  has  seen  many  automobiles 
in  motion,  and  that  in  his  opinion  the  car  was 
not  going  more  than  nine  miles  an  hour.  On 
cross-examination,  he  testified  that  he  had 
never  owned  or  operated  an  automobile,  and 
that  he  had  never  made  tests  of  speed  or  dis- 
tance traveled  by  an  automobile  in  a  given 
space  of  time.  It  is  contended  that  the  court 
erred  in  refusing  to  strike  the  testimony  of 
the  witness  as  to  the  rate  of  speed,  upon  the 
appellant's  motion.  It  is  argued  that  the 
teestimony  was  inadmissible  "unless  the  wit- 
ness was  thoroughly  qualified  as  an  expert 
and  his  observation  was  such  as  to  justify 
him  in  forming  an  opinion."  No  authorities 
are  cited  in  support  ol  the  contention.  We 
think  the  testimony  was  competent.  Its 
weight,  of  course,  was  for  the  jury. 

Other  alleged  errors,  such  as  that  the  court 
commented  upon  the  facts,  do  not  merit  con- 
sideration. 

The  judgment  is  reversed,  with  directions 
to  grant  a  new  trial. 

Crow,  C.  J.,  Ellis,  and  Main,  JJ.,  concur. 
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Mnnioipal  Resul^tlon  of  Antomoliiles 
with  Blespect  to  Ecinipineiit,  Use  of 
Streets,  or  the  I^ike. 

In  General,  1047. 

Registration  and  Number  Plates,  1048. 
Safety  or  Signaling  Devices,  1049. 
Use  of  Streets,  1050. 


In  General, 

A  municipal  regulation  of  automobiles  with 
respect  to  equipment,  use  of  streets  or  the 
like,  must  of  course  avoid  conflict  with  a  stat- 
ute dealing  with  the  subject.  See  the  cases 
cited  throughout  this  note. 

In  Chicago  v.  Walden  W.  Shaw  Livery  Co. 
258  111.  409,  101  N.  E.  588,  the  court  sustained 
an  ordinance  forbidding  the  operation  on  the 
streets  of  an  automobile  omitting  noxious 
smoke,  gas  or  odors,  notwithstanding  the  fol- 
lowing provision  of  the  motor  vehicle  law: 
''Except  as  in  this  section  provided,  no  city, 
town  or  village,  or  other  municipality  shall 
have  power  to  make  any  ordinance,  by-laws 
or  roijiolution  limiting  or  restricting  the  use 


1048 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


or  speed  of  motor  vehicles  or  motor  bicycles, 
and  no  ordinance,  by-law  or  resolution  here- 
tofore or  hereafter  made  by  any  city,  village 
or  town,  or  other  municipal  corporation  with- 
in the  state,  by  whatever  name  known  or 
designated,  in  respect  to  or  limiting  the  use 
or  speed  of  motor  vehicles  or  motor  bicycles, 
shall  have  any  force,  effect  or  validity,  and 
they  are  hereby  declared  to  be  of  no  validity 
or  effect:  Provided,  that  nothing  in  this  act 
contained  shall  be  construed  as  affecting  the 
power  of  municipal  corporations  to  make  and 
enforce  ordinances,  rules  and  regrulations  af- 
fecting motor  trucks  and  motor-driven  com- 
mericial  vehicles  and  motor  vehicled  which  are 
used  within  their  limits  for  public  hire,  or 
from  making  and  enforcing  reasonable  traffic 
and  other  regulations  except  as  to  rates  of 
speed  not  inconsistent  with  the  provisions 
hereof."  The  court  held  that  in  the  provision 
that  cities  should  have  no  power  to  pass  any 
ordinance  limiting  or  restricting  the  speed  or 
u«e  of  motor  vehicles,  the  word  "use"  was  not 
to  be  taken  in  its  broadest  sense,  but  referred 
to  the  ''general  use  or  employment,  which 
means  the  mere  running  of  the  machine;  the 
use  which  permits  the  driver  of  the  machine 
to  go  whenever  and  wherever  he  wishes;"  and 
that  under  the  proviso,  municipalities  had  the 
power  to  make  any  regulation  as  to  the  use 
of  motor  vehicles  not  inconsistent  with  the 
provisions  of  the  act,  except  as  to  rate  of 
speed. 

A  municipality  may  regulate  the  e<)uipment 
or  use  of  automobiles  only  when  the  power 
so  to  do  is  granted  to  them  expressly  or  by 
necessary  implication.  Ex  p.  Epperson,  61 
Tex.  Crim.  237,  134  S.  W.  685,  37  L.R.A. 
(N.S.)  303,  wherein  it  was  held  that  an 
ordinance  making  it  unlawful  for  any  person 
under  the  age  of  sixteen  to  operate  an  auto- 
mobile on  the  streets  was  invalid  for  want 
of  charter  power  to  enact  it. 

The  constitutionality  of  statutes  and  ordi- 
nances regulating  the  speed  of  vehicles  in 
streets  and  highways  is  discussed  in  the  notes 
to  Christy  v.  Elliott,  3  Ann.  Caa.  487 ;  State 
V.  Swagerty,  11  Ann.  Cas.  725,  and  Kalicli 
V.  Knapp,  reported  post,  this  volume,  at 
page  1051.  The  statutory  regulation  of  auto- 
mobiles in  matters  other  than  speed,  is  con- 
sidered in  the  notes  to  People  v.  Schneider,  5 
Ann.  Cas.  790,  and  Mahoney  v.  Maxfield,  12 
Ann.  Cas.  289.  The  validity  and  effect  of  an 
ordinance  covering  the  same  ground  as  a 
statute  are  considered  in  the  notes  to  Thrower 
V.  Atlanta,  4  Ann.  Cas.  1;  Territory  v.  Mc- 
C-andlcss,  13  Ann.  Cas.  795,  and  Chicago  v. 
Union  Ice  Cream  Mfg.  Co.  Ann.  Cas.  19120 
675.  The  rights  and  duties  of  persons  driving 
automobiles  in  highways  are  discussed  in  the 
notes  to  Tudor  v.  Bowen,  21  Ann.  Cas.  646, 
and  Deputy  v.  Kimmell,  reported  ante,  this 
volume,  at  page  056.  The  decisions  passing  on 


the  validity  of  a  statute  or  an  ordinance  pro- 
hibiting the  use  of  automobiles  within  certain 
territorial  limits  are  collated  in  the  notes  to 
In  re  Rogers,  15  Ann.  Cas.  1167,  and  State 
V.  Mayo,  20  Ann.  Cas.  512.  In  the  note  to 
Applewold  V.  Dosch,  Ann.  Cas.  1914D  481, 
are  presented  the  cases  passing  on  the  subject 
of  a  state  statute  licensing  automobiles  a« 
precluding  the  imposition  of  a  municipal  tax 
or  license  fee.  The  municipal  regulation  of 
garages  is  discussed  in  the  note  to  People  v. 
Ericsson,  Ann.  Cas.  1915C  183. 

Uegistration  and  Nuttiber  Plates, 

It  has  been  held  that  a  municipality  has 
the  power  to  require  automobiles  used  within 
its  limits  to  be  registered  and  to  bear  an 
identifying  number  plate.  Peo.  v.  Schneider, 
139  Mich.  673,  5  Ann.  Cas.  790,  103  N.  W. 
172,  12  Detroit  Leg.  N.  32,  69  L.R.A.  345; 
Brazier  v.  Philadelphia,  215  Pa.  St.  297,  7 
Ann.  Cas.  548,  64  Atl.  508.  In  the  case  last 
cited  the  court  said:  "It  may  be  said  that, 
if  both  statute  and  ordinance  are  to  stand 
in  full,  then  the  operator  of  an  automobile 
must  take  out  two  licenses  before  he  can  run 
the  vehicle  within  the  commonwealth,  lliat 
may  be,  but  we  fail  to  regard  that  as  a  con- 
clusive objection  in  the  case.  Under  the  terms 
of  the  ordinance  in  question,  the  license  to 
be  obtained  from  the  city  is  one  which  is  based 
upon  other  examinations  and  requirements 
than  such  as  were  imposed  by  the  statute,  al- 
though such  examinations  and  infringements 
we  do  not  regard  as  inconsistent  with  any- 
thing contained  in  the  statute.  No  satis- 
factory argument  has  been  presented  to  us 
against  the  right  of  the  city  to  require  such 
additional  guaranties,  and  to  require  also 
that  a  license  shall  be  obtained  showing  that 
the  city's  demands  have  been  complied  with 
It  has  been  argued  that  the  Act  of  1905  was 
intended  to  provide  that  only  one  license  num- 
ber or  tag  shall  appear  upon  the  front  and 
back  of  the  vehicle  when  operated  on  the 
highways,  but  we  do  not  regard  this  to  be  the 
proper  construction  of  the  act.  In  its  second 
section  it  is  provided  that  only  one  'stati* 
license*  number  shall  be  carried  upon  the  vehi- 
cle. There  is  no  prohibition  against  the 
carrying  of  a  license  which  was  not  a  state 
license,  and  the  limitation  of  the  prohibition 
to  a  single  class  of  licenses  implies  that  it 
was  not  intended  to  exclude  a  local  municipal 
license  from  being  carried  upon  the  vehicle. 
And  when  in  the  same  section  it  was  enacted 
that  a  'license  number  obtained  tr,  any  other 
place  or  state  shall  be  removed  from  said 
vehicle  while  the  vehicle  is  being  used  within 
this  commonwealth,'  we  understand  that  no 
reference  was  intended  to  be  made  to  any 
such  license  as  the  city  would  issue  under 
the  ordinance  in  question.     We  do  not  think 
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that  the  word  'place*  can  properly  be  regard- 
ed as  applying  to  a  municipality  within  the 
commonwealth.  It  seems  to  us  very  plain 
that  what  was  intended  to  be  enacted  by  the 
clause  just  cited  was  that  a  foreign  license 
number  should  be  removed  from  any  vehicle 
which  comes  from  another  territorial  division 
outside  of  the  state  into  the  limits  of  the 
state,  and  only  in  such  a  case.  The  language 
'while  the  vehicle  is  being  used  within  this 
commonwealth'  seems  to  indicate  clearly  that 
the  vehicle  in  mind  was  one  which  comes  from 
outside  the  commonwealth/' 

In  other  jurisdictions  a  similar  ordinance 
has  been  held  to  be  invalid.  Chicago  v. 
Francis,  262  111.  331,  104  N.  E.  662;  St. 
Louis  V.  Williams,  235  Mo.  503,  139  S.  W. 
340;  St.  Louis  v.  Woodward,  235  Mo.  621, 
139  S.  W.  345. 

In  the  case  first  cited  the  court  said: 
"Tlie  question  in  this  case  is  whether  the 
city  of  Chicago  can  compel,  by  ordinance, 
the  owner  of  a  motor  vehicle,  other  than  a 
motor  truck  or  motor-driven  commercial  ve- 
hicle, to  display  thereon  any  other  number 
than  the  number  of  the  registration  seal  is- 
sued by  the  secretary  of  state.  The  present 
statute  expressly  provides,  'nor  shall  such 
owner  be  required  to  display  upon  his  motor 
vehicle  or  motor  bicycle  any  other  number 
than  the  number  of  the  registration  seal  is- 
sued by  the  secretary  of  state.'  The  ordinance 
in  question  makes  it  unlawful  for  any  person 
to  use  any  vehicle  upon  the  streets  of  the  city 
of  Chicago  unless  a  metal  plate  is  affixed 
bearing  a  number  issued  by  the  city  clerk  of 
the  city  of  Chicago.  The  ordinance  is  square- 
ly in  conflict  with  the  state  law,  and  must 
tiierefore  be  held  invalid  and  void  unless 
within  some  of  the  provisos.  It  is  apparent 
from  this  law  that  the  general  assembly  by 
the  revision  of  the  law  in  1911,  and  having 
in  mind  the  court  decisions  of  recent  years 
which  we  have  cited,  intended  to  take  cer- 
tain matters  in  regard  to  the  control  of  motor 
vehicles  entirely  out  of  the  hands  of  munici- 
pal authorities.  As  said  in  Ay  res  v.  Chicago 
[239  111.  237,  87  N.  E.  1073] :  'It  is  a  fact 
within  the  common  knowledge  of  most  per- 
sons that  automobiles,  other  than  tliose  used 
in  particular  localities  for  hire,  are  exten- 
sively used  in  this  state  in  making  tours  of 
considerable  distance,  in  the  course  of  which 
many  cities,  villages  and  towns  would  be  visit- 
ed. .  .  .  Clearly,  the  purpose  of  the  legis- 
lature was  to  pass  a  new  and  complete  law 
designed  to  take  the  place  of  all  municipal 
ordinances  or  rules  regulating  the  equipment 
and  operation  of  motor  vehicles.'  This  con- 
dition is  becoming  more  apparent  each  year 
with  the  extended  use  of  motor  vehicles  and 
the  long  distances  traveled  by  them  in  short 
periods  of  time,  hence  the  urgent  need  of  a 
general  law  which  would  apply  to  the  whole 


state,  so  that  laws  concerning  motor  yehides 
being  propelled  about  the  state  should  not  be 
left  to  the  ordinances  of  each  individual  vil- 
lage or  city  in  the  state.  Tlie  latter  course 
would  lead  to  confusion  and  in  some  cases  to 
injustice.  Almost  any  owner  of  a  motor  ve- 
hicle or  motorcycle  will  frequently  pass 
through  several  cities  or  villages  in  the 
course  of  a  few  hours.  If  the  city  of  Chicago 
can  compel  the  owner  of  an  automobile  to 
affix  the  tag  of  that  municipality,  every  other 
city  and  village  in  the  state  can  by  ordinance 
do  likewise.  The  legislature  evidently  had 
this  in  mind,  as  well  as  other  matters  which 
would  lead  to  confusion  unless  corrected, 
when  the  law  of  1911  was  passed.  The  ex- 
ception, from  the  law,  of  motor  trucks  and 
motor-driven  commercial  vehicles,  which 
would  necessarily  be  used  locally,  emphasizes 
the  intent  of  the  law  in  regard  to  motor  vehi- 
cles like  the  one  used  by  plaintiff  in  error  in 
this  case.  It  is  undoubtedly  necessary  for 
municipalities  to  establish  and  enforce  traffic 
regulations,  and  the  reasonableness  of  munici- 
pal ordinances  enforcing  such  regulations 
would  depend  upon  the  circumstances  and  con- 
ditions in  such  municipalities.  Under  the  law 
a  municipality  may  make  and  enforce  reason- 
able traffic  and  other  regulations,  except  as 
to  rate  of  speed,  not  inconsistent  with  the 
provisions  of  the  state  law  regulating  the  use 
of  motor  vehicles  when  conditions  warrant 
them.  It  is  urged  by  counsel  for  defendant 
in  error  that  the  ordinance  in  question  merely 
required  a  number  on  the  machine;  that  the 
number  is  but  a  token — an  indication  of 
something  else  which  has  been  done;  that  the 
ordinance  is  designed  to  enable  the  enforce- 
ment of  a  revenue  measure,  and  without  it 
that  revenue  measure  is  rendered  practically 
incapable  of  enforcement.  It  may  be,  judg- 
ing from  the  language  of  section  2720,  that 
the  metal  plate  bearing  a  number  is  evidence 
of  a  receipt  for  a  tax  or  license  imposed  un- 
der some  other  ordinance  or  section  of  an 
ordinance.  If  there  is  such  an  ordinance  we 
are  not  advised  of  its  terms  and  are  not  pass- 
ing on  the  validity  of  such  ordinance." 

Safetff  or  SignalitiQ  Devices. 

An  ordinance  may  validly  require  reason- 
able safety  appliances,  such  as  gongs  and 
brakes,  on  automobiles.  Chicago  v.  Banker, 
112  111.  App.  94.  And  see  Adler  y.  Martin, 
179  Ala.  97,  59  So.  697. 

In  Harlan  v.  Kraschel,  164  la.  667,  146  N. 
W.  463,  the  court  construed  the  following: 
"Every  motor  vehicle  operated  or  driven  upon 
the  streets  or  public  highways  of  the  city, 
shall  be  provided  with  adequate  brakes,  in 
good  working  order,  and  sufficient  to  control 
such  motor  vehicle  at  all  times  when  the  same 
is  in  use,  and  a  suitable  and  adequate  bell, 
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horn  or  other  device  for  signaling,  and  shall 
during  the  period  from  one-half  hour  after 
sunset  to  one-half  hour  hefore  sunrise,  display 
two  lighted  lamps  on  the  front  and  one  on 
the  rear  of  such  motor  vehicle,  which  rear 
lamp  shall  also  display  a  red  light  visible 
from  the  rear  (provided  that  each  motorcycle 
and  motor  bicycle  shall  be  required  to  display 
but  one  lighted  lamp  on  the  front  of  such 
motorcycle  or  motor  bicycle ) ,  the  rays  of  such 
rear  lamp  shall  shine  upon  the  number  plat« 
carried  upon  the  rear  of  such  vehicle  in  such 
a  manner  as  to  render  the  numerals  thereon 
visible  for  at  least  fifty  feet  in  the  direction 
from  which  the  motor  vehicle  is  proceeding. 
The  light  or  lights  of  the  front  lamps  shall 
be  visible  at  least  five  hundred  feet  in  the 
direction  in  which  the  motor  vehicle  is  pro* 
ceedlng."  It  was  held  that  the  ordinance  did 
not  apply  to  the  case  of  an  automobile  tem- 
porarily left  standing  at  one  side  of  the 
street,  and  therefore  it  was  not  necessary  for 
the  court  to  pass  on  its  validity.  The  court 
said:  "It  will  be  noted  that  the  ordinance 
Rnd  statute  in  question  by  their  terms  pur- 
port to  apply  to  motor  vehicles  when  *operat- 
ed  or  driven  upon  the  streets  or  public  high- 
ways.' It  is  stipulated  in  this  case  that  the 
defendant's  car  was  temporarily  'left  standing* 
at  one  side  of  the  street.  It  was  not  in  'oper- 
ation' nor  being  'driven.*  The  contention  of 
the  plaintiff  is  that  a  standing  car  under  the 
circumstances  shown  is  being  'operated  or 
driven'  within  the  meaning  of  the  statute  and 
ordinance.  It  is  clear  that  a  standing  car  is 
not  being  operated  or  driven  in  a  literal  sense. 
There  is  nothing  in  the  further  context  of 
the  section  that  aids  the  contention  of  the 
plaintiff,  or  invites  any  other  construction 
than  that  implied  in  the  literal  terms  above 
quoted.  The  requirement  alleged  to  have  been 
breached  is  the  requirement  for  lights.  Un- 
der this  section  such  lights  must  be  exhibited 
in  front  and  rear  on  every  motor  vehicle 
'operated  or  driven'  on  the  streets.  These  re- 
quirements also  call  for  two  front  lamps  *vi8i- 
ble  at  least  five  hundred  feet  in  the  direction 
in  which  the  motor  vehicle  is  proceeding/ 
and  one  rear  lamp  carried  in  such  a  manner 
as  to  render  the,  number  plate  'visible  for  at 
leant  fifty  feet  in  the  direction  from  which 
the  motor  vehicle  is  proceeding.'  A  standing 
car  is  not  in  the  ordinary  sense  being  'operat- 
ed or  driven';  neither  is  it  'proceeding'  in 
uny  'direction.'  The  distinction  made  as  be- 
tween one  rear  light  and  two  front  lights  is 
suggestive  of  a  moving  vehicle.  Otherwise 
there  would  be  no  consistency  in  the  differ- 
ence of  requirement  as  to  front  and  rear. 
The  expreH.»«ion«.  'in  the  direction  from  which 
the  motor  vehicle  is  prcK*eeding/  and  'in  the 
direction  in  which  the  motor  vehicle  is  pro- 
ceeding,' are  also  suggestive  of  movement,  and 
are  not  consistent  with  the  contrary  view.    It 


is  to  be  noted,  also,  that  there  is  no  more 
reason  why  a  standing  motor  vehicle  should 
display  lights  than  that  any  other  vehicle 
should  do  so.  Granting  that  public  safety 
would  be  to  some  extent  promoted  by  the  re- 
quirement that  all  standing  vehicles  in  public 
streets  should  display  lights  at  night,  there  is 
no  apparent  reason  for  any  distinction  be- 
tween one  vehicle  and  another  of  equal  ca- 
pacity for  obstruction.  Nor  would  tiiere  be 
in  such  a  case  any  apparent  reason  for  re- 
quiring stronger  lights  in  front  than  in  the 
rear.  It  is  clear  to  us  that  the  terms  of  the 
statute  and  of  the  ordinance  will  not  bear 
the  construction  contended  for  by  the  appel- 
lant." 

Use  of  Streets. 

Municipal  regulations  forbidding  the  leav- 
ing of  automobiles  standing  in  the  streets 
have  been  sustained.  Pugh  v.  Des  Moines 
(la.)  156  N.  W.  892;  Com.  v.  Newhall,  205 
Mass.  344,  91  N.  E.  206. 

It  has  been  held  that  a  municipal  ordinance 
requiring  the  driver  of  a  vehicle  in  turning 
from  a  street  into  a  cross  street  to  the  right 
to  make  the  corner  as  near  the  right-hand 
curb  as  possible  was  not  invalid  by  reason  of 
a  statute  (Laws  Wis.  1907,  c.  516)  regulating 
the  use  of  highways  by  automobiles,  where  an 
examination  thereof  failed  to  disclose  that 
they  touched  the  subject  covered  by  the  ordi- 
nance, and  also  where  it  appeared  that  they 
expressly  reserved  to  municipalities  the  usual 
powers  of  regulation  not  inconsistent  there- 
with and  required  automobile  drivers  to  ob- 
serve the  rules  of  the  road.  Oshkosh  v.  Camp- 
bell, 151  Wis.  567,  139  N.  W.  316.  Likewise, 
in  the  reported  case,  the  court  upholds  a  city 
ordinance  providing  that  a  vehicle,  except 
when  passing  a  vehicle  ahead,  shall  keep  a«« 
near  the  right-hand  curb  as  possible,  and 
that  a  vehicle  turning  into  another  stre(*t  at 
the  right  hand  shall  turn  the  corner  as  near 
the  right-hand  curb  as  practicable.  Tlie  court 
holds  that  the  ordinance  does  not  conflict  with 
the  statute  (Rem.  &  Bal.  Code,  j8  5558  et  seq.i 
as  it  covers  conditions  which  the  statute  does 
not  reach,  and  therefore  it  establislies  the 
law  of  the  road  within  the  boundaries  of  the 
city.  See  also  Ballard  v.  Collins,  63  Wash. 
493,  115  Pac.  1050. 

In  Sullivan  v.  Smith,  123  Md.  546,  91  Atl. 
456,  there  was  involved  an  ordinance  provid- 
ing that  "the  driver  or  person  having  charge 
of  any  vehicle,  before  turning  the  corner  of 
any  street  or  turning  out  or  starting  from  or 
stopping  at  the  curb  line  of  any  street,  shall 
first  see  that  there  is  sufficient  space  free 
from  other  vehicles  so  that  such  turn,  stop 
or  start  may  be  safely  made,  and  shall  then 
give  a  plainly  visible  or  audible  signal."  I1ie 
ordinance  was  held  not  to  apply  to  a  driver 
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who  was  not  taming  the  corner  of  a  street  or  * 

turning  out  or  starting  from  the  curb  line 
or  stopping  at  that  line.  It  was  also  held 
that  there  was  nothing  in  the  section  which 
required  that  whenever  one  automobile  passed 
another,  the  driver  must  blow  the  horn,  nor 
did  it  require  the  driver  to  give  an  audible 
signal,  but  he  might  give  "a  plainly  visible" 
one  or  an  audible  one. 

A  general  ordinance,  which  by  its  terms 
applied  to  all  vehicles  of  every  nature  on  the 
t^lrcets  of  the  city,  and  which  operated  merely 
to  give  to  vehicles  going  in  an  easterly  or 
westerly  direction  the  right  of  way  over  vehi- 
cles proceeding  in  a  northerly  or  southerly 
direction,  has  been  held  not  to  be  in  conflict 
with  the  state  Motor  Vehicles  Law.  Freeman 
V.  Green  (Mo.)   186  S.  VV.  1166. 

An  ordinance  providing  that  no  automo- 
bile shall  be  run  on  certain  county  highways 
lietween  the  hours  of  sunset  of  any  day  and 
of  sunrise  on  tlie  day  following  is  not  un- 
reasonable. In  re  Berry,  147  Cal.  523,  82 
Pac.  44,  109  Am.  St.  Rep.  160. 

In  Domke  v.  Gunning,  62  Wash.  629,  114 
Pac.  436,  there  was  involved  a  city  ordinance 
which  made  it  the  duty  of  a  person  driving 
an  automobile  on  the  streets  of  the  city  ''upon 
turning  the  corner  of  any  street,''  to  **leave 
a  space  of  at  least  six  feet  between  the  curb 
and  the  .  .  .  automobile."  It  appeared 
that  on  the  lot  fronting  on  the  street  where 
the  accident  happened,  a  building  was  being 
erected;  that  debris  therefrom  had  been  piled 
in  the  corner  of  the  street,  around  which  a 
fence  or  barricade  had  been  constructed;  and 
that  pedestrians  traveling  along  the  street  on 
reaching  the  comer  would  be  obliged  to  leave 
the  regular  walk,  step  into  the  street,  and 
walk  around  the  outside  of  this  fence  or  bar- 
ricade. It  was  held  that  a  charge  by  the  court 
that  this  fence  became  the  curb  within  the 
meaning  of  the  ordinance  was  correct;  that 
the  purpose  of  the  ordinance  was  to  keep 
vehicles,  in  rounding  corners,  out  of  the  path 
usually  taken  by  foot  passengers,  and  that 
the  word  curb  was  used  as  the  most  con- 
venient term  to  mark  one  of  the  boundaries 
of  the  path,  and  not  in  a  technical  sense. 

In  Royal  Indemnity  Co.  v.  Schwartz  (Tex.) 
172  S.  \V.  581,  there  was  involved  a  city  ordi- 
nance providing  as  follows:  "No  person  shall 
drive  or  conduct  any  vehicle  required  by  law 
or  ordinance  to  be  licensed  or  numbered,  when 
Auch  person  is  under  eighteen  years  of  age. 
It  shall  be  unlawful  for  any  person  under 
eighteen  years  of  age  to  operate  or  run  an 
automobile  within  the  city  limits.*'  It  was 
h«'ld  that  the  ordinance  was  unreasonable  be- 
cause it  wa8  not  limited  to  the  n>gu]ation  of 
the  operation  of  automobiles  in  the  city 
streets  and  alleys,  but  invaded  the  rights  of 
the  citizen  by  including  in  its  territory  prop- 
erty over  which  it  had  no  control. 
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73  Oregon  SS8;  142  Pac,  S94; 
145  Pac,  22, 


Automobilea   —   Mnaioipal    Regnlatloii 
of  Speed  —  Effeet  of  State  I«aw. 

L.  O.  L.  §  3206  et  seq.,  being  a  general  law 
for  the  organization  of  cities  and  towns,  es- 
tablishing the  procedure  therefor  and  invest- 
ing enumerated  civil  and  criminal  powers  in 
such  municipalities,  and  Laws  1913,  p.  541, 
amendatory  thereof,  does  not  affect  the  ap- 
plicability of  the  Motor  V^icle  Law  (Laws 
1911,  pp.  265-278)  to  the  city  of  Portland, 
which  at  the  enactment  of  the  latter  act  was 
acting  under  a  special  charter. 

[See  note  at  end  of  this  case.] 


Portland  City  Charter  (Sp.  Laws  1903,  pp. 
3-172),  §§  72,  73,  gives  the  council  all  legis- 
lative powers  and  authority  of  the  city  of 
Portland,  and  gives  power  to  exercise  within 
the  limits  of  the  city  the  powers  common- 
ly known  as  police  powers  to  the  same  extent 
as  the  state  could  exercise  that  power,  to 
regulate  and  control  the  use  of  the  streets 
for  vehicles  of  all  descriptions,  and  to  control 
and  limit  traffic  on  the  streets,  avenues,  and 
elsewhere.  Pursuant  thereto,  the  city  adopted 
ordinances  in  1904  and  1906,  regulating  the 
speed  of  automobiles  on  streets  of  the  city. 
The  Motor  Vehicle  Law  (Laws  1911,  pp.  265- 
278)  regulates  the  use  of  motor  vehicles 
throughout  the  state.  Const,  art.  11,  §  2, 
provides  that  corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created 
by  the  legislative  assembly  by  special  laws, 
and  that  the  legislative  assembly  shall  not 
enact,  amend,  or  repeal  any  charter  or  act 
of  incorporation  for  any  municipality.  Held, 
that  the  Motor  Vehicle  Law  is  unconstitu- 
tional in  so  far  as  it  attempts  to  regulate 
the  speed  of  automobiles  in  Portland;  such 
regulation  being  an  amendment  of  the  city 
charter. 

[See  note  at  end  of  this  cane.] 

Same. 

Const,  art.  11,  §  2,  as  amended,  declaring 
that  corporations  may  be  formed  under  gen- 
eral laws,  and  that  the  legislature  shall 
not  enact,  amend,  or  repeal  any  charter  of 
any  municipality,  but  that  the  legal  voters  of 
every  city  and  town  are  granted  power  to 
enact  and*  amend  their  municipal  charter  sub- 
ject to  the  constitution  and  criminal  laws  of 
the  state,  and  article  4,  §  la,  reserving  the 
initiative  and  referendum  powers  to  the  legal 
voters  of  every  municipality  as  to  all  local, 
special,  and  municipal  legislation,  insure  to 
each  municipality  a  full  measure  of  home 
rule,  and  ]»lace  beyond  the  power  of  the 
legislature  to  make  any  change  in  local, 
special,   and    municipal    legislation    and   the 
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legislature  may  not  amend  any  municipal 
charter  directly  or  indirectly  where  the 
amendment  is  the  subject  of  municipal  con- 
cern and  regulation,  and  Motor  Vehicle  Law 
(Laws  1911,  p.  365),  r^ulating  the  use  of 
motor  vehicles  throughout  the  state,  is  uncon- 
stitutional in  BO  far  as  it  attempts  to  regulate 
the  speed  of  automobiles  in  mimicipalities, 
though  the  act  contains  a  criminal  provision, 
which  is  not  a  criminal  law  of  the  state  with- 
in the  constitution. 

[See  note  at  end  of  this  case.] 

ConstitiitioiL«l  Lav  —  LesislatlTe  Pow* 
er  —  Effect  of  InitiatiTe  and  Ref- 
erendnm. 

The  amendment  of  Const,  art.  4,  §  1,  de- 
claring that  the  legislative  authority  shall 
be  vested  in  a  legislative  assembly,  that  the 
people  reserve  to  themselves  the  power  to 
propose  laws  and  amendments  to  the  con- 
stitution and  to  enact  or  reject  the  same,  and 
also  reserve  the  power  to  approve  or  reject 
any  acts  of  the  legislative  assembly,  does 
not  lessen  the  powers  of  the  legislature  in 
matters  of  legislation  only,  but  the  legisla- 
ture is  not  the  exclusive  agent  of  legislation, 
and  such  power  is  conferred  on  the  people  by 
article  11,  §  1,  and  article  4,  §  la,  reserving 
to  the  people  the  initiative  and  referendum. 

[See  generally  Ann.  Cas.  1916B  819.] 

Same. 

All  public  matters  concerning  the  people 
of  the  state  at  large,  in  common  with  people 
of  any  particular  municipality,  are  matters 
of  state  jurisdiction  within  Const,  art.  11, 
9  2,  prohibiting  the  legislature  from  enact- 
ing, amending,  or  repealing  any  charter  of 
any  municipality,  but  empowering  the  legal 
voters  of  every  city  to  enact  and  amend  their 
municipal  charter  subject  to  the  constitu- 
tion and  criminal  laws  of  the  state,  and  ar- 
ticle 4,  §  la,  reserving  to  the  voters  of  every 
municipalitv  the  power  over  local,  special, 
and  municipal  legislation,  while  all  public 
affairs  concerning  the  inhabitants  of  a  locali- 
ty as  a  municipality,  apart  from  the  people 
of  the  state  at  large,  as  supplying  purely 
local  needs,  are  matters  of  local  concern, 
within  the  exclusive  control  of  each  munici- 
pality. 

Appeal  from  Circuit  Court,  Multnomah 
county:     McGinn,  Judge. 

Action  for  damages.  Peter  Kalich,  plain- 
tiff, and  F.  C.  Knapp,  defendant.  Judgment 
for  defendant.  Plaintiff  appeals  The  facts 
are  stated  in  the  opinion.    Revebsed. 

King  dt  Saxton  for  appellant. 

WilhuTf  Spencer  d  Dibble  for  respondent. 

[560]  McNart,  J. — As  the  result  of  collid- 
ing with  an  automobile  driven  by  defendant, 
plaintiff  brings  this  action  to  recover  $35,000 
damages  for  a  personal  injury.  The  accident 
occurred  shortly  after  midnight  on  November 
19,  1911,  at  the  intersection  of  Williams  Av- 
enue and  Russell  Street,  in  Portland.  During 
the  trial  of  the  case,  plaintiff  offered  in  evi- 


dence certified  (X^ies  of  certain  ordinances 
purposed  to  r^iulate  the  speed  of  motor 
vehicles  within  the  limits  of  the  municipality, 
but  upon  the  objection  of  counsel  for  de- 
fendant, the  court  refused  to  allow  the  ordi- 
nances to  be  introduced  into  the  case,  upon 
the  ground  that  the  ordinances  had  been  su- 
perseded by  an  act  of  the  legislative  msaembly 
of  the  State  of  Oregon,  known  as  the  "Oregon 
Motor  Vehicle  Law,"  General  Laws  of  1911, 
pages  26&-278.  The  result  of  the  trial  was  a 
verdict  in  favor  of  defendant^  whereupon 
plaintiff  prosecutes  this  appeal. 

[661]  The  ordinances,  being  three  in  num- 
ber, were  adopted  by  the  city  during  the 
years  1904  and  1906,  and,  considered  as  one 
specie  of  legislation,  forbid  any  person  to 
drive  or  operate  an  automobile  at  any  point 
on  the  streets  of  the  city  at  a  greater  speed 
than  15  miles  per  hour,  or  at  a  speed  of  more 
than  10  miles  per  hour  within  the  fire  limits, 
or  at  a  speed  greater  than  a  walk  upon  any 
street  where  street-cars  turn.  This  local 
municipal  legislation  was  enacted  agreeably 
to  the  powers  vested  in  the  city  by  a  charter 
granted  by  the  state  legislature  in  1003 :  Laws 
1903,  pp.  3-172.  The  portion  of  the  charter 
appropriate  to  the  subject  under  considera- 
ti<m  follows: 

"Sec.  72.  The  council  shall  have  and  exer- 
cise exclusively  all  legislative  powers  and 
authority  of  the  City  of  Portland,  and  no 
legislative  powers  or  authority,  dther  ex- 
pressed or  implied,  shall  be  exercised  by  any 
other  person  or  persons,  board  or  boards, 
other  than  the  council.  The  council  shall 
have  full  power  and  authority,  except  as  here- 
in otherwise  provided,  to  exercise  all  powers 
conferred  upon  the  city  by  this  charter  and 
the  Constitution  and  laws  of  the  State  of 
Oregon." 

"Sec.  73.  The  council  has  power  and  au- 
thority, subject  to  the  provisions,  limitatioos 
and  restrictions  in  this  charter  contained — 

"(1)  To  exercise  within  the  limits  of  the 
City  of  Portland  all  the  powers,  commonly 
known  as  the  police  powers,  to  the  same  ex- 
tent as  the  State  of  Oregon  has  or  could 
exercise  said  power  within  said  limits ;    .    .    . 

"(60)  Except  as  otherwise  provided  in  this 
charter,  or  in  the  Constitution  or  laws  of 
the  State  of  Oregon,  to  regulate  and  control, 
for  any  and  every  purpose,  the  use  of  the 
streets,  highways,  alleys,  sidewalks,  public 
thoroughfares,  public  places,  and  parks  of  the 
city;  to  regulate  the  use  of  streets,  roads, 
highways,  and  public  places  for  foot  passen- 
gers, animals,  bicycles,  automobiles  and 
vehicles  of  all  descriptions;     .     .     . 

[562]  "(63)  To  control  and  limit  traffic  on 
the  streets,  avenues  and  elsewhere." 

So  far  as  is  necessary  to  an  understanding 
of  the  matter  here  involved,  the  Oregon  motor 
vehicle  law,  provides: 
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"An  act  providing  for  regulating  the  use, 
registration,  license,  identification,  conduct 
and  operation  of  rehicles  operated  upon  the 
public  roads,  streets  and  high^i^ays  of  the 
State  of  Oregon;  to  regulate  and  license 
the  persons  who  drive  the  same;  to  prescribe 
penalties  for  violations  hereof  and  to  pro- 
hibit the  unauthorized  possession  or  use  of  a 
vehicle  and  to  provide  penalty  therefor;  to 
license  and  identify  all  motor  vehicles;  to 
limit  the  authority  of  cities  and  towns  on 
like  subjects  concerned  with  said  vehicles, 
and  to  repeal  all  acts  and  parts  of  acts 
either  in  conformity  or  in  conflict  herewith. 


>» 


Sec.  2,  subdivision  17 :  "The  rate  of  speed 
on  all  streets,  roads  and  highways  of  this 
state  shall  be  a  reasonable  speed,  up  to  and 
not  exceeding  twenty-five  miles  an  hour,  but 
any  speed  in  excess  of  twenty-five  miles  an 
hour  upon  any  road  or  highway  of  this  state 
shall  be  an  unteasonable  speed  and  is  pro- 
hibited by  this  act;  provided,  however,  that 
no  motor  vehicle  shall  be  driven  at  a  rate 
faster  than  eight  miles  an  hour  upon  the 
country  roads  or  highways  of  this  state  when 
within  one  hundred  yards  of  any  vehicle 
drawn  by  horse  or  horses.*' 

Sec.  25:  "Local  authorities  shall  have 
no  power  to  pass,  enforce  or  maintain  any 
ordinance,  rule  or  regulation  (1)  requiring 
of  any  owner  or  operator  of  a  vehicle  any 
license  fee  or  permit  to  use  the  public  high- 
ways, or  excluding  or  prohibiting  any  vehicle 
whose  owner  has  complied  with  this  act  from 
the  free  use  of  streets,  roads  or  highways  of 
this  state,  except  such  driveway,  speedway  or 
road  as  has  been  or  may  be  expressly  set 
apart  by  law  for  the  exclusive  use  of  horses 
and  light  carriages,  or  except  as  herein 
provided;  (2)  affecting  the  registration  or 
numbering  of  vehicles  or  [563]  prescribing  a 
slower  rate  of  speed  than  herein  specified  at 
which  such  vehicle  may  be  operated,  or  the 
use  of  the  streets,  roads  and  highways  of  this 
state,  contrary  or  inconsistent  with  the  pro- 
visions of  this  act;  and  all  such  ordinances, 
rules  of  regulations  now  in  force  are  hereby 
declared  to  be  of  no  validity  or  effect;  pro- 
vided, however,  that  the  local  authorities  may 
limit  by  ordinance,  rule  or  regulation  hereaft- 
er adopted,  the  speed  of  vehicles  on  the 
streets  within  their  respective  corporate  lim- 
its, on  condition  that  such  ordinance,  rule  or 
regulation  shall  also  fix  the  same  speed  lim- 
itation for  all  vehicles,  not  to  be  in  any  case 
less  than  one  mile  in  six  minutes  and  on 
further  condition  that  local  authorities  shall 
also  have  placed  conspiciously  on  each  main 
btreet,  road  and  highway  of  this  state  where 
the  boundary  of  such  local  authority  crosses 
the  same  and  on  every  main  street  where  the! 
rate  of  speed  changes,  signs  of  sufficient  size 
to  be  easily  readable  by   persons  using  the 


same,  bearing  the  words  *Slow  down  to 

miles'  (the  rate  being  inserted)  and  with  an 
arrow  pointing  in  the  direction  where  the 
speed  is  to  be  reduced  or  changed;  and  pro- 
vided further,  that  said  ordinance,  rule  or 
regulation  shall  fix  the  penalties  for  violation 
thereof  similar  to  and  no  greater  than  those 
prescribed  by  this  act  for  violation  of  speed 
limitation  by  any  vehicles;  and  provided  fur- 
ther, that  nothing  in  this  act  contained  shall 
be  construed  as  limiting  the  power  of  local 
authorities  to  make,  enforce  and  maintain 
further  ordinances,  rules  or  regulations  af- 
fecting vehicles  which  are  used  to  carry  the 
public  for  hire." 

Admitted  by  all,  is  the  proposition,  that 
but  a  single  problem  is  here  involved,  namely, 
since  the  amendment  of  Article  XI,  Section  2, 
of  the  state  Constitution,  effective  December 
3,  1910,  can  the  legislature  enact  a  statute, 
general  in  its  application,  calculated  to  re- 
peal certain  ordinances  of  the  City  of  Port- 
land theretofore  enacted  pursuant  to  tJie 
powers  granted  to  the  city  in  its  charter?  A 
consideration  of  this  question  impels  a  brief 
review  of  the  organic  and  [564]  statutory 
laws  applicable  thereto.  Article  XI,  Section 
2,  of  the  Constitution  reads: 

"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  the  legisla- 
tive assembly  by  special  laws.  The  legislative 
assembly  shall  not  enact,  amend  or  repeal 
any  charter  or  act  of  incorporation  for  any 
municipality,  city  or  town.  The  legal  voters 
of  every  city  and  town  are  hereby  granted 
power  to  enact  and  amend  their  municipal 
charter,  subject  to  the  Constitution  and 
criminal  laws  of  the  State  of  Oregon." 

1.  The  legislative  assembly  of  1893,  Sec- 
tion 3206  et  seq.  L.  O.  L.,  passed  a  general 
law  providing  for  the  organization  of  cities 
and  towns,  establishing  the  procedure  there- 
for, and  investing  enumerated  civil  and  crim- 
inal powers  in  such  municipalities.  An 
amendment  of  this  act  was  had  at  the  session 
of  the  legislature  for  1913,  page  541.  This 
course  of  general  legislative  enactment  is  im- 
potent in  its  bearing  so  far  as  it  affects  the 
subject  under  consideration,  for  the  City  of 
Portland  was,  at  the  time  of  this  particular 
legislation,  clothed  in  a  charter  granted  by 
the  law-making  body,  and  therefore  cannot 
arrogate  unto  itself  any  supplementary  power 
by  virtue  of  the  legislation  in  question.  In 
Riggs  V.  Grants  Pass,  66  Ore.  266,  134  Pac. 
776,  this  court,  speaking  through  Mr.  Jus- 
tice Eakin  with  reference  to  the  general  law 
pertaining  to  the  formation  of  cities,  said: 

"It  does  not  operate  as  an  amendment  of 
city  charters;  but  charters  may  be  amended 
to  take  advantage  of  powers  granted." 

2.  To  appreciate  understand ingly  the  real 
inspiration  productive  of  Article  XI,  Section 
2,  of  the  Constitution,  as  well  as  its  expected 
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corrective  force,  is  but  to  recall  the  ills  ac- 
companying legislative  creation  of  [565]  and 
interference  with  municipal  charters  which 
naturally  provoked  a  deep-seated  resentment 
among  the  chartered  communities.  Tinkering 
with  municipal  charters  became  a  most  en- 
joyable pastime  of  the  legislators  and  a 
favorite  ground  for  the  employment  of  their 
activities.  To  eradicate  the  abuses  too  often 
arising  from  legislative  interference  with 
matters  wholly  municipal  in  character,  the 
people  of  the  state  ■  by  initiative  action  in- 
grafted this  provision  upon  the  organic  law 
of  the  state.  In  the  light  of  this  condition, 
the  Constitution  must  be  considered  and  in- 
terpreted. Therefore,  we  belie Ve  the  people 
of  the  state  meant  literally  what  they  said 
when  they  used  the  expression  that: 

"The  legislative  assembly  shall  not  enact, 
amend  or  repeal  any  charter  or  act  of  incor- 
poration for  any  municipality,  city  or  town." 

This  language  admits  of  no  other  inter- 
pretation than  that  the  people  purposed  to 
curtail  the  power  of  the  legislature  in  all 
matters  of  legislation  pertaining  to  the  crea- 
tion of  a  municipal  charter,  its  amendment  or 
nullification.  To  yield  to  the  thought  that 
the  constitutional  enactment  must  be  con- 
strued to  inhibit  the  legislature  from  com- 
mitting a  direct  assault  upon  the  charter  of 
a  particular  city,  yet,  permitting  that  very 
object  to  be  obtained  by  making  the  law  ap- 
ply generally  to  all  municipalities  in  the 
state,  is  to  close  the  eyes  to  a  full  reading 
of  the  provision,  and  to  license  the  legisla- 
ture to  do  that  by  indirection  which  it  is  ex- 
pressly forbidden  to  do  directly.  The  argu- 
ment that  the  constitutional  provision  means 
that  the  legislature  may,  by  general  enact- 
ment, regulate  the  interpal  affairs  of  the 
cities  and  towns  of  the  state,  but  are  prohib- 
ited from  passing  a  similar  law  having  refer- 
ence [566]  to  a  particular  municipality,  is 
(fivinj?  life  to  the  character  of  the  act  ratlier 
than  to  the  substance  of  the  Constitution, 
and  is  equivalent  to  saying  that  the  legisla- 
ture may  do  with  the  Constitution  as  it 
pleases  bo  long  as  it  selects  a  general  con- 
veyance rather  than  a  particular  vehicle. 

In  adding  this  constitutional  mandate, 
there  was  no  design  to  emancipate  any  city 
from  general  legislation  by  the  legislative 
assembly  affecting  the  body  of  the  people  of 
the  state  in  those  matters  wholly  involving 
state-T^ide  policies  and  activities,  or  to  pre- 
vent appropriate  action  by  the  lawmakers 
upon  any  of  the  topics  regarding  which  the 
Constitution  sanctions  legislation,  but  only 
in  respect  to  those  phases  of  purely  munici- 
pal government  properly  regulated  by  char- 
ters and  embracing  matters  of  internal  mu- 
nicipal regulation.  The  wisdom  of  the  body 
politic  in  conceiving  and  adopting  this  ad- 
dition to  the  fundamental  law  of  the  state  is 


grounded  on  tJie  proposition  that  each  mu- 
nicipality is  best  suited  to  govern  its  own 
affairs.  What  might  be  the  proper  height  of 
a  building  in  one  city,  the  distance  the 
dwellings  should  be  located  from  the  street 
line  in  some  populous  district  as  a  protection 
from  the  ravages  of  fire,  and  the  speed  auto- 
mobiles should  travel  on  the  congested  thor- 
oughfares of  a  metropolis,  are  considerations 
properly  of  a  municipal  concern,  differing  as 
widely  as  the  cities  differ  from  the  hamlets 
and  wholly  beyond  the  domain  of  legislative 
understanding. 

Returning  to  the  constitutional  provision, 
this  language  will  be  observed: 

"Corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by  the 
legislative  assembly  by  special  laws." 

[567]  The  formation  of  incorporations  by 
general  laws  alone  is  permitted.  The  next 
sentence  contains  this  inhibition: 

"The  legislative  assembly  shall  not  enact, 
amend  or  repeal  any  charter  or  act  of  in- 
corporation for  any  municipality,  city  or 
town." 

The  formation  of  corporations  by  general 
laws,  that  is,  providing  through  general  leg- 
islation, the  implements  by  which  a  communi- 
ty may  initiate  its  existence  and  form  and 
mold  its  shape  is  permitted,  but  from  the 
legislature  the  people  of  the  state  have  with- 
drawn its  former  prerogative  to  enact,  amend 
or  repeal  any  municipal  charter  by  sucli  a 
specie  of  legislation.  Had  the  electors  of 
the  state  desired  municipal  legislation  by 
general  laws,  the  first  sentence  of  the  Con- 
stitution would  have  read: 

"Corporations  may  be  formed  and  the  char- 
ters of  municipal  corporations  enacted, 
amended  or  repealed  under  general  laws." 

By  the  force  of  Article  XI,  Section  2,  of 
the  Constitution,  the  electors  of  municipali- 
ties are,  subject  to  the  Constitution  and 
criminal  laws  and  such  general  laws  as  may 
be  enacted  by  the  legislature  affecting  the 
relation  of  the  state  to  the  locality,  made  the 
legislative  assembly  to  enact  the  laws  ger- 
mane to  tlie  general  purpose  and  object  of 
the  municipality',  free  from  legislative  moles- 
tation, which  autonomy  in  a  sense  constitutes 
a  sovereign  city,  subject  at  all  times,  however, 
to  the  supreme  will  of  the  state,  reserved  by 
the  people  of  the  state  through  the  iniative 
and  referendum  provision  of  the  fundamental 
law. 

Counbcl  for  respondent  finds  much  comfort 
in  the  case  of  Straw  v.  Harris,  54  Ore.  424, 
103  Pac.  777,  and  offers  the  conclusion  of 
that  opinion  as  decisive  of  the  [568]  case  un- 
der consideration.  Tlie  legislature  in  its 
biennial  session  in  1909  passed  an  act  de- 
signed to  provide  a  method  for  the  incor- 
poration, under  general  laws,  of  ports  in 
communities  bordering  upon  bays  or  rivert 
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navigable  from  tiie  sea.  Several  cities  of 
Southwestern  Oregon  found  this  act  a  suit- 
able conveyance  for  their  amalgamation  as  a 
port.  Litigation  resulted,  and  in  consequence 
thereof,  this  court  in  a  well-considered  opin- 
ion written  by  Mr.  Justice  King,  said,  among 
other  things: 

"The  act  under  consideration  by  permitting 
the  incorporation  of  ports  does  not  thereby 
directly  attempt  to  amend  the  charter  of  any 
city  or  town  within  the  boundaries  thereof. 
Under  any  view,  it  may  only  affect  the  char- 
ters and  ordinances  of  such  cities  and  towns 
to  the  extent  that  they  may  be  in  conflict  or 
inconsistent  with  the  general  object  and  pur- 
pose for  which  the  port  may  be  organized. 
This  the  Constitution  clearly  intended  to 
permit;  that  is  to  say,  a  general  law  there- 
under is  provided  whereby  the  people  within 
the  municipality  created  under  it  may  take 
Buch  steps  in  support  thereof  as  may  be 
necessary,  even  though  its  success  may  re- 
quire, on  the  part  of  the  included  municipali- 
ties, a  surrender  of  some  of  the  rights  or 
privil^es  previously  granted  to  or  acquired 
by  them.  Incorporated  cities  and  towns  may 
change  or  amend  their  charters  at  any  time 
in  '.'we  manner  provided  by  the  Constitution. 
The  power  to  do  so,  however,  is  derived  from 
the  people  of  the  state,  and  is  necessarily 
limited  to  the  exercise  of  such  powers,  rights 
and  privileges  as  may  not  be  inconsistent 
with  the  maintenance  and  perpetuity  of  the 
state,  of  which  public  corporations  are  but 
the  mere  instrumentalities  of  government.  In 
other  words,  the  powers  thus  acquired  do  not 
rise  higher  than  their  source." 

Tlie  act  of  the  law-making  body  receiving 
the  thoughtful  consideration  of  the  court  was 
one  sanctioned  by  the  constitutional  provision 
in  its  first  sentence,  [569]  which  reads,  "Cor- 
porations may  be  formed  under  general  laws." 
This  enactment  had  solely  for  its  purpose  a 
plan  of  procedure  for  the  formation  of  ports, 
and  therefor  did  not  purport  to  amend  or 
annul  the  charter  of  any  city,  and,  further, 
such  legislation  was  general  in  its  applica- 
tion, and  outside  of  the  province  of  charter 
regulation.  It  is  true  that  the  court  in  that 
decision  said,  in  substance,  "that  the  state 
cannot  surrender  its  sovereignty  to  the  mu- 
nicipalities.'' This  the  state  has  not  done 
by  circumscribing  the  power  of  the  legisla- 
ture over  municipal  charters,  as  the  sover- 
eignty in  this  state  resides  in  the  people. 
They  have  retained  unto  themselves,  under 
the  initiative  and  referendum  provision  of 
the  Constitution,  power  to  create,  amend,  or 
annul  a  municipal  charter,  though  denying 
that  privilege  to  their  representatives  through 
which  they  commonly  speak.  While  there 
mav  be  certain  statements  contained  in  Straw 
v.  Harris  indicative  of  a  different  conclusion 
than  here  announced  they  fall  in  the  category 


of  gratuitous  observations  unnecessary  of  con- 
sideration in  a  decision  of  the  points  involved. 
Nor  do  we  think  the  decisions  of  this  court 
subsequent,  yet  following  in  the  wake  of 
Straw  V.  Harris,  conflict  with  the  doctrine  of 
this  case. 

From  these  principles  we  conclude  the  low- 
er court  erred  in  refusing  to  admit  the  ordi- 
nances in  evidence,  and  that  the  Oregon 
motor  vehicle  law  (Law^s  1911,  pp.  265-278) 
is  unconstitutional  so  far  as  it  attempts  to 
regulate  the  speed  of  automobiles  in  the 
City  of  Portland. 

Reversed. 

Rehearing  granted. 

Moore  and  Ramsey,  JJ.,  concur. 

McBride,  C.  J.,  dissents. 

[570]  On  Rehearing. 
(December  21,  1914.) 

^fcNAHY,  J. — In  the  original  opinion  of 
this  ease,  reported  in  142  Pac.  594,  tlic 
majority  of  the  court  composing  department 
No.  1  decided  tliat  Article  XI,  Section  2  of 
the  Constitution  withlield  the  legislature 
from  amending  or  repealing  the  charter  of 
any  city,  or  the  ordinances  enacted  pur- 
suant thereto  in  respect  to  tliose  matters 
peculiar  to  municipal  regulation,  though  re- 
serving that  power  to  the  sovereignty  through 
the  initiative  and  referendum  provision  of 
the  fundamental  law.  At  a  rehearing  of  the 
case,  counsel  for  defendant  presented  argu- 
ment for  a  reversal,  which  is  clearly  em- 
bodied in  the  scholarly  dissenting  opinions  of 
Mr.  Chief  Justice  McBride  and  Mr.  Justice 
Burnett,  to  which  our  attention  will  now 
be  briefly  given.  Owing  to  the  importance  of 
the  questions  suggested  and  their  grave  bear- 
ing upon  future  legislation,  we  think  it  not 
amiss  succinctly  to  state  our  position  anew. 
Looking  backward  over  the  path  of  our  state 
legislation,  we  observe  that  the  organic  law 
primarily  contained  the  following  clause: 

"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special  laws, 
except  for  municipal  purposes.  All  laws 
passed  pursuant  to  this  section  may  be 
altered,  amended,  or  repealed,  but  not  so  as 
to  impair  or  destroy  any  vested  corporate 
rights:"  Article  XI,  Section  2,  of  the  Con- 
stitution. 

3.  With  pleasing  fidelity  to  this  provision 
of  the  Constitution,  the  recurring  legislative 
assemblies  [571]  created  municipal  corpora- 
tions, and  lavishly  bestowed  their  time  upon 
the  amendment  of  particular  charters  until  a 
remedy  uas  sought  and  obtained  by  the  peo- 
ple in  the  adoption  of  the  constitutional  pro- 
vision under  consideration. 

**Corporation8  may  be  formed  under  gen- 
eral law.s,   but  shall  not   he  created   by   the 
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legislative  assembly  by  special  laws.  The 
legislative  assembly  shall  not  enact,  amend  or 
repeal  any  charter  or  act  of  incorporation  for 
any  municipality,  city  or  town.  The  legal 
voters  of  every  city  and  town  are  hereby 
granted  power  to  enact  and  amend  their 
municipal  charter,  subject  to  the  Constitu- 
tion and  criminal  laws  of  the  state  of  Ore- 
gon:*'   Article  XI,  Section  2,  as  amended. 

A  comparison  of  the  two  provisions  of  the 
fundamental  law  will  at  once  reveal  the  in- 
tention of  the  voters  and  the  evil  they  pur- 
posed to  correct.  The  original  section  of  the 
Constitution  premitted  the  legislature  to  cre- 
ate municipal  life  by  special  law,  and  to 
clothe  it  with  a  charter  which  could  be  al- 
tered or  repealed  at  any  legislative  session, 
when  either  the  municipal  welfare  or  political 
exigencies  required. 

Over  the  municipality  the  legislature  had 
exclusive  and  unrestrained  control,  and,  hav- 
ing the  power  to  create,  so  it  had  the  power 
to  modify  or  destroy.  In  fact,  the  ultimate 
sovereign  power  of  the  state  over  its  cities 
and  towns  was  unquestioned.  To  remedy  the 
many  ills  flowing  from  the  absolute  depend- 
ency of  cities  upon  the  autocratic  will  of 
the  legislature  and  its  oft^repeated  interfer- 
ence in  matters  of  local  concern,  the  people 
conceived  the  idea  of  city  sovereignty  as  a 
separate  attribute  of  state  sovereignty;  con- 
sequently we  have,  by  the  adoption  of  the 
constitutional  provision  under  consideration, 
vested  our  cities  with  more  political  power 
than  they  heretofore  possessed  since  the  for- 
mation of  our  state  government.  The  electors 
[572]  now  are,  subject  to  the  Constitution 
and  the  criminal  laws  not  affecting  local 
regulation,  made  the  legislative  assembly  to 
enact  and  amend  the  local  laws  which  should 
regulate  their  municipal  affairs.  In  the 
former  opinion,  this  couH  said: 

"By  the  force  of  Article  XI,  Section  2,  of 
the  Constitution,  the  electors  of  municipali- 
ties are,  subject  to  the  Constitution  and 
criminal  laws  and  such  general  laws  as  may 
be  enacted  by  the  legislature  affecting  the 
relation  of  the  state  to  tlie  locality,  made  the 
legislative  assembly  to  enact  the  laws  ger- 
mane to  the  general  purpose  and  object  of 
the  municipality,  free  from  legislative  mo- 
lestation, which  autonomy  in  a  sense  consti- 
tutes a  sovereign  city,  subject  at  all  times, 
however,  to  the  supreme  will  of  the  state, 
reserved  by  the  people  of  the  state  through 
the  iniative  and  referendum  provision  of  the 
fundamental  law." 

In  the  studiously  considered  case  of  Branch 
V.  Albee,  71  Ore.  188,  142  Pac.  598,  a  majority 
of  this  court  reaffirmed  the  same  construc- 
tion, saying  through  Mr.  Justice  Ramsey: 

"Said  section,  as  amended,  first  withdraws 
from  the  legislative  assembly  all  power  that 
it  previously  had  to  enact,  amend  and  repeal 


charters,  and  then  confers  upon  the  legal 
voters  of  every  city  and  town  power  to  enact 
and  amend  their  charters,  and  this  power, 
thus  conferred  upon  cities  and  towns,  is  made 
subject  to  the  Constitution  and  the  criminal 
laws  of  the  state.  It  is  not  made  subject  to 
the  civil  laws  of  the  state.  The  conclusion 
seems  to  be  irresistible  that  the  people,  by 
the  adoption  of  said  amendment,  intended  to 
withdraw  from  the  legislative  assembly  all 
power  that  it  previously  possessed  to  enact, 
uinend  or  repeal  charters  or  acts  incorporat- 
ing cities  or  towns,  and  to  confer  upon  the 
legal  voters  of  cities  and  towns  all  of  said 
power,  except  the  power  to  repeal  charters. 
If  effect  is  given  to  the  language  of  this 
amendment,  no  other  conclusion  appears  to 
be  tenable."  Branch  v.  Albee,  71  Ore.  188, 
142  Pac.  600. 

[573]  Referring  to  the  same  provision  of 
the  Constitution  in  the  case  of  Thurber  v. 
McMinnviUe,  63  Ore.  410,  128  Pac.  43,  Mr. 
Chief  Justice  McBride  said: 

"We  are  of  the  opinion  that  the  true  in- 
tent of  the  amendment  above  quoted  was  to 
give  to  cities  and  towns  the  authority  to 
enact  and  amend  charters  affecting  property 
and  other  rights  within  the  boundaries  of 
such  cities  and  towns,  and  that,  so  far  a.^ 
legislation  outside  of  these  boundaries  \* 
concerned,  they  must  find  it  elsewhere  than 
in  this  amendment.  Inside  their  boundaries, 
and  in  relation  to  matters  purely  local,  they 
are,  as  regards  regulation  by  the  state  legis- 
lature, supreme;  beyond  these  boundariets 
they  are  invested  with  no  power  except  that 
which  the  legislature  may  see  fit  to  grant 
them  in  common  with  all  other  cities,  and 
under  like  circumstances." 

At  this  juncture,  we  deem  it  prudent  care- 
fully to  consider  the  case  of  Portland  v. 
Nottingham,  58  Ore.  1,  113  Pac.  28,  on  ac- 
count of  its  similitude  to  the  one  in  hand. 
The  point  we  desire  to  develop  is  that  thi» 
case  is  an  authority  for  the  doctrine  enunci- 
ated in  the  original  opinion  in  Kalich  v. 
Knapp,  73  Ore.  568,  142  Pac.  594,  145  Pac 
22,  namely,  that  the  legislature  is  inhibited 
by  the  Constitution  from  amending  the  char- 
ter of  the  municipality  either  by  special  or 
general  legislation  in  those  matters  of  local 
and  municipal  concern.  In  January,  1903. 
the  charter  of  the  City  of  Portland  provided, 
among  other  things,  that  a  property  owner 
who  was  displeased  at  the  assessment  levied 
upon  his  property  for  a  street  improvement 
could  appeal  to  the  Circuit  Court,  but  that 
the  verdict  of  the  jury  should  be  a  conclusive 
determination  of  the  questions  giving  birth  to 
his  grievance.  A  dispute  having  arisen  bc^- 
tween  the  city  and  Mr.  Nottingham  regard- 
ing the  reassessment  of  the  property  of  the 
latter,  the  remedy  provided  by  the  chartor 
provision  [574]  was  invoked,  resulting  in  a 
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verdict  for  the  city,  which  was  set  aside  by 
the  court  and  a  new  trial  granted.  The  city 
prosecuted  an  appeal  to  this  court  upon  the 
assumption  that  the  legislature  did,  at  its 
biennial  session  in  1907  (Laws  1907,  c.  162, 
p.  311),  adopt  an  act  whereby  an  appeal 
was  allowable.  Considering  the  vital  ques- 
tion whether  the  legislature  could,  by  general 
enactment,  amend  a  charter  provision,  this 
court,  in  a  forceful  opinion  written  by  Mr. 
Justice  Burnett,  said: 

"This  provision  of  the  Constitution  (Ar- 
ticle XI,  Section  2)  was  adopted  by  the  peo- 
ple at  the  June  election  of  1906,  and  went 
into  effect  upon  the  proclamation  of  the  Gov- 
ernor, June  25th  of  that  year.  Its  effect  is 
to  take  from  the  legislative  assembly  the 
right  to  amend  the  charter  of  the  City  of 
Portland,  although  enacted  by  the  legislative 
assembly  itself  in  January,  1903." 

Further,  Article  IV,  Section  1  (a)  of  the 
Constitution,  provides  that: 

"  *The  initiative  and  referendum  powers  re- 
served to  the  people  by  this  Constitution  are 
hereby  further  reserved  to  the  legal  voters 
of  every  municipality  and  district,  as  to  all 
local,  special  and  municipal  legislation,  of 
every  character,  in  or  for  their  respective 
municipalities  and  districts.'  These  consti- 
tutional provisions  confer  ample  and  exclusive 
power  upon  the  people  of  every  municipal 
corporation  to  regulate  their  own  affairs  re- 
specting municipal  legislation  and  procedure. 
The  legislative  assembly  cannot  pass  laws 
to  repeal  or  amend  municipal  charters,  even 
by  implication,  respecting  such  matters." 

After  extracting  from  the  Motor  Act  the 
criminal  element  therein  contained,  we  can- 
not discern  any  appreciable  difference  in  the 
principle  propounded  in  these  two  cases,  viz., 
that  the  Constitution  as  it  is  now  built 
withholds  the  legislature  from  amending  any 
[575]  municipal  charter  by  legislation,  be  it 
direct  or  indirect,  general  or  special,  which 
is  properly  and  purely  the  subject  of  munici- 
pal concern  and  regulation. 

As  additional  evidence  of  their  political 
intention  to  preserve  the  ancient  right  of 
local  self-government  of  municipalities,  the 
people  of  the  state  in  June,  1906,  ingrafted 
on  the  Constitution  Article  IV,  Section  1 
(a)   which  provides: 

"The  initiative  and  referendum  powers  re- 
served to  the  people  by  this  Constitution  are 
hereby  further  reserved  to  the  legal  voters 
of  every  municipality  and  district,  as  to  all 
local,  special,  and  municipal  legislation,  of 
every  character,  in  or  for  their  respective 
municipalities  and  districts." 

This  provision  of  the  Constitution  like 
Article  XI,  Section  2,  was  designed  to  insure 
to  each  incorporated  community  a  full  meas- 
ure of  home  rule  and  to  place  beyond  the 
capacity  of  the  legislature  the  power  to  make 
Ann.  Cas.  1916E. — 67. 


any  change  in  the  system  of  government  of 
any  municipality  by  legislation  other  than 
that  authority  reserved  to  the  legislature 
in  Article  XI,  Section  2.  Since  the  adop- 
tion of  these  constitutional  provisions  this 
court  has  given  thought  to  their  intendments 
and  limitations,  and  has,  we  think,  generally 
arrived  at  the  conclusions  reached  in  this 
case:  Farrell  v.  Portland,  52  Ore.  582,  98 
Pac.  145;  Haines  v.  Forest  Grove,  54  Ore. 
443,  103  Pac.  775;  McMinnville  v.  Ilowen- 
stien,  56  Ore.  451,  Ann.  Cas.  1912C  193,  109 
Pac,  81;  Portland  v.  Nottingham,  58  Ore.  1, 
113  Pac.  28;  State  v.  Schluer,  59  Ore.  18, 
115  Pac.  1057;  State  v.  Hearn,  59  Ore.  227, 
115  Pac.  1066,  117  Pac.  412;  McKeon  v.  Port- 
land, 61  Ore.  3S5,  122  Pac.  291;  State  v. 
Tillamook,  62  Ore.  332,  124  Pac.  637,  Ann. 
Cas.  1914C  483;  Thurber  v.  McMinnville,  6.-^ 
Ore.  410,  128  Pac.  43;  Riggs  v.  Grants  Pass, 
1576]  66  Ore.  266,  134  Pac.  776;  Kalich  v. 
Knapp,  73  Ore.  558,  142  Pac.  594,  145  Pac. 
22;  Branch  v.  Albee,  71  Ore.  188,  142  Pac. 
698.  True,  in  such  cases  as  Straw  v.  Harris. 
54  Ore.  424,  103  Pac.  777,  Kiernan  v.  Port- 
land, 57  Ore.  454,  111  Pac.  379,  112  Pac.  402, 
37  L.R.A.(N.S.)  339,  and  Churchill  v.  Grant.s 
Pass,  70  Ore.  283,  141  Pac.  164,  the  court 
seems  to  have  announced  the  rule  that  the 
amendments  adverted  to  are  competent  to 
restrain  the  legislature  in  the  enactment  of 
special  but  not  general  laws  affecting  the 
municipalities. 

With  vigor  the  argument  is  pressed  upon 
us  that  on  account  of  the  Motor  Act  (Laws 
1911,  p.  275)  containing  a  clause  providing 
a  penalty  for  its  violation,  that  the  act  is  a 
criminal  law,  and  therefore  without  the  com- 
petency of  municipal  legislation,  citing  Bax- 
ter V.  State,  49  Ore.  353,  88  Pac.  677,  89  Pac. 
369,  and  State  v.  Schluer,  59  Ore.  18,  115 
Pac.  1057.  In  these  cases  the  question  arose 
as  to  whether  a  city  could  amend  its  charter 
under  Article  XI,  Section  2,  of  the  Organic 
Act  so  as  to  be  legal  proof  against  the  opera- 
tion of  the  local  option  law:  Laws  1905,  p. 
47.  After  a  careful  review  of  the  provision 
of  the  Constitution,  this  court  held  that  the 
local  option  law  was  general  in  its  scope  and 
criminal  in  its  character,  and  therefore  with- 
in the  power  of  legislative  expression.  With- 
out  doubt  these  cases  were  correctly  decided, 
for  the  subject  matter  of  the  local  option 
law  involves  either  the  sale  or  prohibition  of 
intoxicating  liquors,  and  for  that  reason  was 
the  proper  subject  for  legislative  action. 
Treated  as  either  a  moral  or  an  economic 
question,  the  state  has,  in  the  interest  of 
better  citizenship,  abundant  authority  to 
regulate  the  sale  of  alcoholic  liquors  and  to 
provide  a  punishment  for  disobedience  to  the 
law,  whether  we  consider  the  prohibitory 
legislation  from  the  standpoint  of  a  criminal 
law    or   an    enactment    involving    [577]    the 
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state  in  its  sovereign  capacity.  Problems  of 
this  kind  lie  too  deep  for  municipal  solution 
and  far  beyond  the  limits  of  purely  municipal 
concern. 

The  concept  that  the  Motor  Act  is  a  crimi- 
nal law  iinds  its  mainspring  in  the  last 
sentence  of  Article  XI,  Section  2,  of  the 
Constitution : 

"The  legal  voters  of  every  city  and  town 
are  hereby  granted  power  to  enact  and  amend 
their  municipal  charter,  subject  to  the  Con- 
stitution and  criminal  laws  of  the  State  of 
Oregon." 

Recurring  to  Section  23  of  the  Motor  Act, 
it  will  be  observed  that  a  punishment  is 
provided  for  the  infractors  of  the  law  which 
it  is  argued  brings  the  act  within  the  power 
of  the  legislature  to  adopt.  Considered  by 
itself,  the  constitutional  provision  last  quot- 
ed might  supply  the  legislature  with  sufficient 
excuse  for  this  legislation,  even  though  it  had 
the  legal  effect  of  amending  or  superseding 
a  city  charter  or  ordinance.  But  this  section 
cannot  be  construed  alone,  as  at  the  same 
election  an  amendment  to  Article  IV  was 
adopted,  but  inserted  after  Section  1,  desig- 
nated as  Section  1  (a),  supra.  Particularly 
do  we  desire  to  accentuate  this  sentence: 

"The  initiative  and  referendum  powers  re- 
served to  the  people  by  this  Constitution  are 
hereby  further  reserved  to  the  legal  voters 
of  every  municipality  and  district,  as  to  all 
local,  special,  and  municipal  legislation,  of 
every  character,  in  and  for  their  respective 
municipalities  and  districts." 

These  two  amendments,  referring  as  they 
do  to  the  game  subject  matter,  must  be  con- 
sidered together,  and  be  so  interpreted  as  to 
carrv  out  the  intent  of  the  framers  and  the 
people  who  have  adopted  them.  In  reading 
the  excerpt  from  Article  IV,  Section  1  (a), 
it  will  be  noticed  that  the  powers  created  by 
Article  XI,  [578]  Section  2,  were  enlarged 
and  made  applicable  "to  <Ul  local,  special 
and  municipal  legislation  of  every  character." 

In  considering  the  two  sections  of  the  Con- 
stitution for  tlie  purpose  of  welding  an  har- 
monious construction,  we  think  it  was  the 
clear  intention  of  the  electors  of  the  state 
to  restrain  the  legislature  from  legislating  in 
criminal  matters  affecting  those  subjects  that 
are  purely  local  and  municipal  in  character. 
But  in  those  public  matters  which  concern 
the  people  of  the  state  at  large,  in  common 
with  the  inhabitants  of  the  chartered  com- 
munities, the  legislature  has  undoubted  power 
to  define  those  acts  which  shall  constitute  a 
crime  and  provide  a  penalty  for  their  in- 
fraction. Tliid  must  be  so,  else  we  shall  have 
dissipated  the  greatest  power  for  the  preser- 
vation of  order,  and  without  which  the  gov- 
ern racnt  of  the  state  would  be  incomplete, 
and  utterl}'  fail  to  attain  one  of  its  great 
ends,  the  protection  and  security  of  person 


and  property  in  organized  cities,  as  well  as 
throughout  its  entire  territory.  Certainly 
the  necessity  of  enlarging  municipal  powers 
in  both  civil  and  criminal  matters,  wholly 
local  is  thoroughly  appreciated,  even  by  tlie 
casual  observer  of  the  conditions  in  the 
crowded  modem  centers  of  population,  yet, 
even  so,  the  constitutional  amendments  only 
grant  unto  the  cities  the  exclusive  right  to 
exercise  such  powers,  civil  or  criminal,  as 
legitimately  belong  to  their  local  and  int4*r- 
nal  affairs,  and  beyond  this  the  legislative 
assembly  and  the  people  of  the  state,  speak> 
ing  through  the  initiative,  occupy  a  field  of 
action  exclusively  their  own. 

The  City  of  Portland  received  its  charter 
from  the  hands  of  the  legislature  at  the 
session  of  1903:  Sp.  Laws  of  1903,  pp.  3-172. 
By  that  francliisc  it  was  ordained  that  the 
common  council  should  have  full  [579]  power 
and  authority  to  exercise  all  powers  con- 
ferred by  the  charter  and  the  Constitution 
and  laws  of  the  state.  To  the  council  was 
given,  coextensive  with  the  state,  the  right 
to  exercise  within  the  limits  of  the  citv, 
all  the  powers  commonly  known  as  the  police 
power,  and  to  regulate  and  control  the  use  of 
its  streets  and  the  traffic  thereon,  except  as 
otherwise  provided  in  the  Constitution  and 
laws  of  the  State  of  Or<^on :  Sections  72  and 
73.  By  these  provisions  of  the  charter,  the 
legislature  vested  the  city  with  the  same  au- 
thority over  its  streets  as  the  state  itself 
possessed.  As  an  expression  of  this  j»o- 
tentiality,  the  ordinances  were  enacted  in 
1904  and  1906;  hence  at  the  time  of  their 
enactment  the  City  of  Portland  had,  within 
its  corporate  limits,  concurrent  power  with 
the  state  to  pass  laws  relative  to  the  regula- 
tion and  control  of  traffic  over  the  streets 
of  the  city.  The  constitutional  provisions 
forming  the  meat  of  this  discussion  were 
adopted  by  the  people  of  the  state  in  li]06, 
and  had  for  their  effect  the  removal  of  legis- 
lative authority  over  the  subject  of  munici- 
pal traffic;  consequently,  at  the  time  of  the 
passage  of  the  Motor  Act  through  the  legis- 
lature in  101 1,  that  department  of  govern- 
ment was  impotent  to  nullify  or  amend  the 
charter  or  ordinances  of  the  City  of  Port- 
land in  a  matter  of  acknowledged  local  con- 
cern such  as  the  regulation  of  traffic  over 
the  streets  of  the  metropolis. 

From  what  has  been  said  it  must  follow 
"as  night  the  day"  that  the  Motor  Act,  if 
valid  expressly  amends  every  charter  of  every 
municipality  in  the  state  by  divesting  such 
cities  of  the  power  to  pass  or  enforce  ordi- 
nances in  conflict  with  the  statute.  To  as^sert 
that  the  adoption  of  the  act  is  not  an  amend- 
ment but  a  suppression  by  paramount  author- 
ity is  but  a  hollow  statement  that  must  fall 
for  the  want  of  a  distinguishing  [580]  prop. 
The  desideratum  is  to  discover  tlie  intended 
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effect  of  the  legislation  rather  than  the  par- 
ticular choice  of  words  that  may  be  used  to 
express  that  eflfect.  If  the  statute  nullifies 
the  charter  or  ordinances  of  the  incorporated 
communities,  it  supersedes  them  either  by 
suppression  by  paramount  authority  or  by 
amendment.  The  resultant  effect  ife  the  same. 
And  from  what  has  been  said  this  cannot 
be  done.  In'  the  title  of  the  Motor  Act  we 
are  confronted  with  this  declaration:  "To 
limit  the  authority  of  cities  and  towns  on  like 
subjects  concerned  with  .  .  .  vehicles." 
In  Section  25  of  the  act,  we  find  an  express 
statement  that  local  authorities  shall  have 
no  power  to  prescribe  a  lower  rate  of  speed 
than  in  the  enactment  provided.  Without 
doubt,  the  legislative  act  embraces  the  same 
subject  matter  as  tlie  ordinances  and  is  in 
direct  conflict  therewith,  and  if  the  statute 
is  constitutional,  then  it  expressly  repeals  the 
ordinances.  In  aid  of  our  deductions  that 
tliis  language  works  an  amendment  of  the 
charter,  we  adduce  State  v.  Wright,  14  Ore. 
365,  12  Pac.  708;  Warren  v.  Crosby,  24  Ore. 
558,  34  Pac.  661. 

4.  Associated  with  the  other  questions  is 
this  one:  Does  the  supreme  law  of  the  state 
prohibit  the  people  from  diminishing  the 
power  of  the  legislature  in  the  exercise  of  any 
of  its  original  prerogatives  of  legislation? 
The  primary  draft  of  the  Constitution,  rati- 
fied by  the  electors  of  the  territory  in  1867 
and  approved  later  by  the  Congress  of  the 
United  States,  specified  that: 

"The  legislative  authority  of  the  state  shall 
be  vested  in  the  legislative  assembly,  which 
shall  consist  of  a  Senate  and  House  of  Rep- 
resentatives:" Article  IV,  Section  1,  Con- 
stitution. 

Thus  did  the  people  of  the  state  so  hew  and 
shape  the  body  of  their  fundamental  law  as 
to  constitute  [5811  the  legislature  the  only 
instrument  through  which  the  people  could 
express  their  choice  on  legislative  matters. 
As  a  result  of  political  expansion,  the  people 
amended  this  section  of  the  Constitution  by 
imposing  an  indirect  limitation  on  the  legis- 
lature compelling  that  institution  to  share 
its  powers  of  legislation  with  that  of  the 
people  publicly  expressed  through  the  initia- 
tive.   For  we  read  that: 

"The  legislative  authority  of  the  state  shall 
be  vested  in  a  legislative  assembly,  consisting 
of  a  Senate  and  House  of  Representatives, 
but  the  people  reserve  to  themselves  power  to 
propose  laws  and  amendments  to  the  Consti' 
tution  and  to  enact  or  reject  the  same  at  the 
polls,  independent  of  the  legislative  assembly, 
and  also  reserve  power  at  their  own  option 
to  approve  or  reject  at  the  polls  any  act  of 
the  legislative  assembly:"  Article  IV,  Sec- 
tion  1,  as  amended  in  June,   1902. 

Here,  it  will  be  seen  that  the  people  did 
not  shorten  the  powers  of  the  legislature  in 


matters  of  legislation  only,  they  did  declare 
that  the  legislature  was  no  longer  to  be  their 
exclusive  agency  of  expression.  Experimenta- 
tion of  this  character  having  proved  popu- 
lar, the  electorate  set  about  further  to  cur- 
tail the  legislature  as  an  organ  of  legislative 
expression.  This  they  succeeded  in'  accom- 
plishing in  the  adoption  of  Article  XI,  Sec- 
tion 1,  and  Article  XV,  Section  1  (a)  of  the 
Constitution,  when  they  forbade  the  legisla- 
ture from  voicing  their  sentiments  in  mat- 
ters of  purely  municipal  concern. 

We  are  liable  to  confuse  the  discussion 
of  the  subject  if  we  fail  to  discern  between 
sovereignty  itself  and  that  force  which  stands 
as  the  representative  of  sovereign  power.  The 
source — the  abiding  place  of  sovereignty — is 
in  the  people.  Government  is  merely  an 
agency  by  which  it  is  exercised.  The  legisla- 
tive body  is  but  a  [582]  component  of  that 
agency — a  contrivance  by  which  the  people 
crystallize  their  ideas  into  the  form  of  leg- 
islation. Therefore,  in  the  enactment  of 
organic  legislation  having  for  its  function 
the  abridgment  of  legislative  power,  the  peo- 
ple of  the  state  are  not  parting  with  any  of 
their  sovereignty,  rather  they  are  exercising 
their  right  to  express  this  sovereign  power 
directly.  In  time  the  people  may  strip  the 
legislature  of  every  power  it  once  enjoyed, 
leaving  it  but  a  place  in  memory,  and  them- 
selves exercise  directly  within  the  state  all  of 
the  powers  formerly  committed  to  the  legisla- 
ture. No  further  need  we  seek  to  disclose 
the  authority  of  this  statement  than  to  quote 
Article  I,  Section  1,  of  the  Constitution: 

"We  declare  that  all  men,  when  they  form 
a  social  compact,  are  equal  in  right;  that  all 
power  is  inherent  in  the  people,  and  all  free 
governments  are  founded  on  their  authority, 
and  instituted  for  their  peace,  safety,  and 
happiness;  and  they  have  at  all  times  a  right 
to  alter,  reform,  or  abolish  the  government 
in  such  manner  as  they  may  think  proper." 

Surely,  then,  in  checking  the  legislature 
from  further  interference  in  municipal  afi'airs 
does  not  constitute  the  surrender  of  any  sov- 
ereignty. Nor  does  the  city  on  that  account 
become  a  miniature  state,  for  at  all  times  and 
under  all  forms  of  government  sovereignty 
remains  in  the  people  of  the  state  who,  speak- 
ing through  the  initiative,  may  legislate 
on  all  matters  unless  restrained  by  the  federal 
or  the  state  Constitutions. 

5.  Finally,  we  cannot  yield  to  the  plaint 
that  the  conclusions  reached  are  not  justifia- 
ble, because  judicial  minds  may  differ  with 
respect  to  the  station  where  municipal  power 
ends  and  state  authority  begins.  The  diffi- 
culty of  locating  the  boundary  between  legis- 
lation [583]  that  is  purely  municipal,  and 
therefore  within  the  administrative  com- 
petency of  cities  and  legislation  that  lies 
without  its  fold  and  consequently  within  the 
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embrace  of  legislative  enactment  is  more  ap- 
parent than  actual.  Though  it  must  be  ad- 
mitted that  the  differentiation  is  not  and 
never  can  be  totally  free  from  perplexity, 
however,  this  unfortunate  situation  is  the 
handmaid  of  many  legal  rules  that  either 
entwine  or  shade  into  each  other  without  re- 
gard to  the  layman's  dislike  for  complexity 
in  legal  jurisprudence.  Discussing  municipal 
afl'airs  as  distinguished  from  state  functions, 
Mr.  McQuillin,  in  his  excellent  treatise  on 
Municipal  Corporations,  Volume  1,  Section 
173,  says: 

"All  of  those  public  matters  which  concern 
the  people  of  the  state  at  large  in  common 
with  the  people  of  the  particular  locality,  as 
the  administration  of  justice,  and  the  au- 
thority of  the  state  generally,  through  and 
by  legislative  enactments  administered  by 
state  officers  or  by  virtue  of  the  power  of 
the  central  government,  in  the  preservation 
of  the  public  peace  and  affairs  of  like  general 
character,  although  some  of  which  may  be 
in  the  hands  of  the  local  or  municipal  au- 
thorities, arc  matters  of  state  or  central  ju- 
risdiction. On  the  other  hand,  all  of  those 
I)ublic  affairs  which  concern  the  inhabitants 
of  the  locality  as  an  organized  community, 
apart  from  the  people  of  the  state  at  large, 
as  supplying  purely  local  needs,  conveniences, 
and  comforts  like  water,  light,  and  gas,  the 
establishment  of  sewers,  fire  protection,  and 
the  enforcement  of  bv-laws  or  ordinances 
touching  the  interests  of  the  local  corpora- 
tion alone  are  essential  matters  of  local 
concern.'* 

From  the  general  principles  of  law  herein 
discussed,  we  conclude  that  the  judgment  of 
the  trial  court  is  erroneous  and  therefore 
must  be  reversed. 

Reversed. 

Former  opinion  sustained  on  rehearing. 

[584]  Moore,  Eakin,  Bean  and  Ramsey, 
JJ.,  concur. 

McBride,  C.  J.  (dissenting). — It  is  an 
old  saying  that  "hard  cases  make  bad  law," 
and  in  this  case  I  think  the  enactment  by  the 
legislature  of  a  foolish  and  unnecessary  stat- 
ute has  created  a  hardship  which  has  led  the 
(?ourt  into  an  erroneous  construction  of 
Article  XI,  Section  2,  of  our  Constitution, 
as  now  amended.    The  section  is  as  follows: 

"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  the  legisla- 
tive assembly  by  special  laws.  The  legislative 
assembly  Hhall  not  enact,  amend,  or  repeal 
any  charter  or  act  of  incorporation  for  any 
municipality,  city,  or  town.  The  legal  voters 
of  every  city  and  town  are  hereby  granted 
power  to  enact  and  amend  their  municipal 
charter,  subject  to  the  Constitution  and  crim- 
inal laM's  of  the  State  of  Oregon,  and  the 
cxclui»ive  power  to  license,  regulate,  control. 


or  to  suppress  or  prohibit,  the  sale  of  in- 
toxicating liquors  therein  is  vested  in  such 
municipality;  but  such  municipality  shall 
within  its  limits  be  subject  to  the  provisions 
of  the  local  option  law  of  the  State  of  Ore- 
gon." 

The  intent  of  this  section  was  to  put  an 
end  to  the  theretofore  prevalent  practice  of 
legislative  intermeddling  with  particular 
city  charters  by  acts  special  in  their  nature 
and  not  infrequently  against  the  wish  of  a 
majority  of  the  voters  of  the  municipality. 
The  language  employed  seems  to  me  clearly 
to  indicate  a  purpose  to  prohibit  special  and 
local  legislation  affecting  city  charters.  It 
provides  that  the  legislature  shall  "not  en- 
act, amend,  or  repeal  any  charter  or  act  of 
incorporation  of  any  municipality,  city,  ur 
town" — using  the  singular  number,  whereas 
if  it  had  been  the  intent  to  prohibit  general 
legislation  affecting  all  towns  and  [585] 
cities  the  plural  would  naturally  have  been 
employed.  The  act  in  question  is  a  statute 
prohibiting  a  certain  rate  of  speed  by  auto- 
mobiles, and  providing  a  penalty  for  its  vio- 
lation. This  under  the  ruling  in  Portland  v. 
Erickson,  39  Ore.  1,  62  Pac.  753,  and  Baxter 
V.  State,  49  Ore.  353,  88  Pac.  677,  89  Pac. 
369,  makes  the  act  in  question  a  criminal 
statute,  and  therefore  within  the  power  of 
the  legislature  to  enact  in  any  event.  Emer- 
gencies have  arisen,  and  may  arise  again,  in 
which  it  is  desirable  that  general  legislation 
to  enable  towns,  cities,  and  ports  to  carry 
on  the  purposes  of  their  organization  should 
be  speedily  passed  without  the  delay  incident 
to  the  adoption  of  a  measure  by  the  initia- 
tive, and  I  hesitate  to  assent  to  a  ruling  by 
this   court   that   in   the   end  mav    result   in 

w 

much  inconvenience  to  the  various  munici- 
palities of  the  state.  While  deprecating  leg- 
islative intermeddling  with  the  local  affairs 
of  towns  and  cities  in  the  manner  the  act  in 
question  has  done,  I  consider  it,  not  a  ques- 
tion of  power,  but  of  public  policy,  which 
can  and,  no  doubt  will,  be  corrected  at  the 
next  session  of  the  legislature  soon  to  meet. 
The  judgment  should  be  affirmed. 

BuBNETT,  J.  (dissenting). — Tlie  plaintiff 
brought  an  action  to  recover  damages  for 
injuries  sustained  by  him  in  a  collision  with 
an  automobile  driven  by  the  defendant  at 
the  intersection  of  Williams  Avenue  and  Rus- 
sell Street,  in  Portland,  contending  that  the 
defendant  was  driving  at  a  reckless  and  un- 
lawful rate  of  speed.  For  the  purpose  of 
proving  negligence  in  that  respect,  the  plain- 
tiff offered  some  ordinances  of  the  Citv  of 
Portland  limiting  the  speed  of  such  vehiclet^ 
in  the  city  to  a  maximum  rate  of  15  miles 
per  hour  in  general  graded  to  10  miles  per 
[586]  hour  within  the  fire  limits  and  to  a 
rate  no  greater  than  a  walk  upon  any  street 
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where  street-cars  turn.  The  Circuit  Court 
sustainefd  an  objection  to  the  introduction 
of  these  ordinances  on  the  ground  that  they 
had  been  superseded  by  an  act  of  the  legis- 
lative assembly  of  the  state,  known  as  the 
Oregon  motor  vehicle  law  (Laws  1911,  c 
174).  This  ruling  is  assigned  as  the  prin- 
cipal error  on  an  appeal  by  the  plaintiff 
from  a  judgment  against  him  as  a  result  of 
the  jury  trial  there.  In  an  opinion  written 
by  Mr.  Justice  McNary,  filed  June  2,  1614, 
the  judgment  was  reversed  on  the  ground 
that,  in  the  respect  involved,  the  vehicle  law 
was  an  attempt  to  amend  the  charter  of  the 
City  of  Portland  contrary  to  the  injunction 
of  Article  XI,  Section  2,  of  the  state  Con- 
stitution, that  "the  legislative  assembly  shall 
not  enact,  amend  or  repeal  any  charter  or 
act  of  incorporation  for  any  municipality, 
city,  or  town."  Involving  as  it  does  the  is- 
sue of  which  shall  be  supreme  the  city  or 
the  state,  the  importance  of  the  subject  has 
brought  about  a  rehearing  in  hwnc. 

The  direct  question  involved  is  the  consti- 
tutionality of  the  vehicle  law  as  applied  to 
chartered  cities  and  towns.  At  the  outset 
we  must  remember  that  the  legislative  as- 
sembly is  a  co-ordinate  branch  of  the  gov- 
ernment of  equal  dignity  and  importance 
with  the  judicial  department,  and  if  we  as- 
sume to  disregard  or  overturn  its  declara- 
tions of  what  the  law  shall  be  we  must  be 
prepared  to  demonstrate  to  a  reasonable  cer> 
tainty  that  its  utterances  violate  the  Con- 
stitution, which  is  supreme  in  authority  over 
the  executive,  the  legislature,  and  the  courts: 
Cline  v.  Greenwood,  10  Ore.  230;  Cook  v. 
Portland,  20  Ore.  580,  27  Pac.  263,  13  L.R.A. 
533;  Umatilla  Irr.  Co.  v.  Barnhart,  22  Ore. 
389,  30  Pac.  37 ;  State  v.  Shaw,  22  Ore.  287, 
20  Pac.  1028;  Simon  v.  Northup,  27  Ore. 
487,  40  Pac.  560,  30  L.R.A.  171;  [587]  Kad- 
derly  v.  Portland,  44  Ore.  118,  143,  74  Pac. 
710,  75  Pac.  222;  State  v.  Walton,  53  Ore. 
r>57,  99  Pac.  431,  101  Pac.  389,  102  Pac.  173; 
Straw  V.  Harris,  64  Ore.  424,  103  Pac.  777; 
State  V.  Cochran,  66  Ore.  157,  179,  104  Pac. 
419,  105  Pac.  884;  Miller  v.  Henry,  62  Ore. 
4,  124  Pac.  197,  41  L.R.A.  (N.S.)  97;  Libby 
V.  Olcott,  66  Ore.  124,  134  Pac.  13. 

Another  doctrine  equally  well  settled  is 
that  of  stare  decisis,  to  the  effect  that  when 
a  decision  has  once  been  rendered,  it  amounts 
to  an  authoritative  construction  of  the  law, 
and  should  not  be  disregarded  or  overturned 
except  for  very  cogent  reasons  showing  be- 
yond question  that  on  principle  it  was  wrong- 
ly decided.  The  principle  is  that  laws  are 
largely  conventional  rules  of  action,  and  it 
is  more  important  that  the  rule  be  settled 
as  a  guiding  precept  to  the  public  than  that 
bv  the  action  of  the  courts  the  law  should 
be  made  to  fluctuate  like  the  tides:  State  v. 
Clark,    9    Ore.    406;    Multnomah    County    v. 


Sliker,  10  Ore.  65;  Despain  v.  Crow,  14  Ore. 
404,  12  Pac.  806;  Corvallis  v.  Stock,  12  Ore. 
391,  7  Pac.  524;  Sheridan  v.  Salem,  14 
Ore.  328,  12  Pac.  925;  Paulson  v.  Portland, 
16  Ore.  450,  19  Pac.  450,  1  L.R.A.  673; 
Everding  v.  McGinn,  23  Ore.  15,  35  Pac.  178. 

At  all  the  times  involved  in  this  litigation 
the  City  of  Portland  was  working  under  a 
charter  granted  by  the  legislative  assembly 
in  1903  (Sp.  Laws  1903,  p.  3),  and  after- 
ward adopted  by  the  vote  of  the  people  of 
that  city  at  an  election  therein.  That  enact- 
ment equipped  the  council  with  all  the  legis- 
lative power  of  the  city  and  subject  to  the 
provisions,  limitations  and  restrictions  con- 
tained in  the.  act  authorized  the  council : 

"(1)  To  exercise  within  the  limits  of  the 
City  of  Portland,  all  the  power,  commonly 
known  as  the  police  power,  to  the  same  extent 
as  the  State  of  Oregon  has  or  could  exercise 
said  power  within  said  limits;  .  .  .  [588] 
(60)  except  as  otherwise  provided  in  this 
charter,  or  in  the  Constitution  or  laws  of 
the  State  of  Oregon,  to  regulate  and  control 
for  any  and  every  purpose  the  use  of  the 
streets,  highways,  alleys,  sidewalks,  public 
thoroughfares,  publie  places,  and  parks  of 
the  city;  to  regulate  the  use  of  streets,  roads, 
highways,  and  public  places  for  foot  passen- 
gers, animals,  bicycles,  automobiles,  and  vehi- 
cles of  all  descriptions;  .  .  .  (63)  to  con- 
trol and  limit  traffic  on  the  streets,  avenues, 
and  elsewhere." 

The  municipal  legislation  above  referred  to 
was  enacted  under  the  provisions  of  this 
charter.  The  motor  vehicle  law  is  a  general 
act  of  the  legislative  assembly  applicable  by 
its  terms  to  all  public  roads,  streets,  and 
highways  in  the  State  of  Oregon.  It  permits 
a  maximum  speed  of  25  miles  per  hour,  de- 
clares that  local  authorities  shall  have  no 
power  to  pass,  enforce  or  maintain  any  ordi- 
nance, rule  or  regulation  inconsistent  with 
the  provisions  of  the  act,  and  provides  that 
cities  may  limit  the  speed  of  vehicles  on 
their  streets  on  condition  that  the  minimum 
shall  in  no  case  be  less  than  one  mile  in  six 
minutes.  Other  conditions  are  annexed  to 
the  exercise  of  local  authority  on  the  subject, 
but  these  are  sufficient  for  example. 

At  the  threshold  of  the  discussion  it  will 
be  observed  that  under  the  very  terms  of  tlie 
charter  itself,  in  sub-paragraph  60  of  Section 
73  supra,  the  city  is  permitted  to  exercise 
the  power  in  question  ''except  as  otherwise 
provided  in  this  charter  or  in  the  Constitu- 
tion or  laws  of  the  State  of  Oregon."  The 
exception  makes  no  distinction  between  the 
civil  and  criminal  laws  of  the  state  as  a 
limitation  upon  the  powers  of  the  counril. 
Hence,  for  the  time  being,  we  need  not  con- 
cern ourselves  about  whether  the  motor  vehi- 
cle law  is  a  criminal  statute  or  not,  within 
the  meaning  of  Article  XI,  Section  2,  of  the 
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state  Constitution.  The  people  of  Portland 
in  [589]  adopting  their  fundamental  law 
have  thus  expressly  made  the  legislative 
power  of  their  city  council  subject  and  sub- 
ordinate to  both  the  civil  and  criminal  laws 
of  the  state  as  well  as  its  Constitution.  It 
follows  that  when  the  council  adopts  an  ordi- 
nance conflicting  with  any  state  law,  that 
body  exceeds  the  legislative  powers  delegated 
to  it  by  the  people  of  the  city  and  its  legis- 
lation of  that  nature  must  yield  and  be  set 
aside  at  all  points  of  such  conflict.  In  that 
charter  the  people  of  Portland  themselves 
have  asserted  the  supremacy  of  the  laws  of 
the  state  without  distinction  over  the  enact- 
ments of  the  city  council.  Laying  aside  for 
the  moment  all  other  questions,  it  is  beyond 
dispute  that  the  council  cannot  lawfully  ex- 
ceed its  legislative  authority  defined  and  lim- 
ited by  the  charter  under  which  it  acts. 
Viewing  the  matter  from  the  standpoint  of 
the  city  alone,  its  charter  is  paramoimt  in 
authority  over  the  council,  and  at  least  until 
the  people  of  the  municipality  change  that 
instrument  by  their  initiative  power  the 
council  must  obey  it.  The  legal  voters  of 
Portland  have  not  yet  amended  their  charter 
in  the  respect  involved,  and  as  the  ordinance 
in  question  is  plainly  in  conflict  therewith 
because  it  exceeds  the  limiting  words  of  the 
charter  "except  as  otherwise  provided  in  this 
charter  or  in  the  Constitution  or  laws  of  the 
State  of  Oregon, '*  the  ordinance  is  void  so 
far  as  not  in  harmony  with  the  motor  vehicle 
law  enacted  by  the  state  legislature.  Based 
merely  upon  a  construction  of  the  funda- 
mental law  of  the  City  of  Portland,  the  dis- 
quisition might  well  end  here,  for  the  su- 
premacy of  the  state  law  is  reserved  under 
the  very  instrument  upon  which  the  plaintiff 
depends. 

Owing  to  the  importance  of  the  question, 
however,  it  is  proper  to  consider  anew  the 
relative  authority  of  the  state  and  of  cities 
and  towns  within  its  borders  as  [590]  defined 
in  Article  XI,  Section  2,  of  the  state  Con- 
stitution : 

"Corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by  the 
legislative  assembly  by  special  laws.  The 
legislative  assembly  shall  not  enact,  amend 
or  repeal  any  charter  or  act  of  incorporation 
for  any  municipality,  city  or  town.  The  le- 
gal voters  of  every  city  and  town  are  hereby 
granted  power  to  enact  and  amend  their  mu: 
nicipal  charter,  subject  to  the  Constitution 
and  criminal  laws  of  the  State  of  Oregon, 
and  the  exclusive  power  to  license,  regulate, 
control,  or  to  suppress  or  prohibit,  the  sale 
of  intoxicating  liquors  therein  is  vested  in 
such  municipality;  but  such  municipality 
shall  within  its  limits  be  subject  to  the  pro- 
visions of  the  local  option  law  of  the  State 
of  Oregon." 


The  evil  which  gave  rise  to  this  expresBion 
of  the  will  of  the  people  as  part  of  the  fun- 
damental law  forbidding  the  legislative  as- 
sembly to  enact,  amend,  or  repeal  any  mu- 
nicipal charter  is  well  described  by  Mr.  Jus- 
tice McNary  in  the  former  opinion,  to  the 
effect  that  the  legislative  assembly  had 
wasted  much  valuable  time  in  dealing  with 
particular  charters  of  various  cities  and 
towns  throughout  the  state  which  might  have 
been  more  profitably  devoted  to  general  legis- 
lation. Ambitious  villages  were  often  bur- 
dened with  charters  sufficiently  comprehen- 
sive for  the  metropolis,  and  each  measure  of 
the  kind  required  as  much  attention  as  any 
other.  The  people,  therefore,  said  in  this 
amended  section  that  corporations  of  what- 
ever kind  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  the  legislative 
assembly  by  special  laws.  Going  further  into 
particulars,  and  by  way  of  reiteration,  it  re- 
strains its  body  of  lawmakers  from  devoting 
any  attention  in  any  way  to  any  single  char- 
ter or  act  of  incorporation.  It  left  unre- 
stricted and  unchanged  the  general  power  of 
legislation  [591]  lodged  by  the  Constitution 
with  the  legislative  assembly. 

The  state  is  the  paramount  unit  of  govern- 
ment established  by  the  people.  This  same 
people  has  ordained  in  Article  I,  Section  4, 
of  its  fundamental  law  that  "the  legislative 
authority  of  the  state  shall  be  vested  in  a 
legislative  assembly  consisting  of  a  Senate 
and  House  of  Representatives,"  reserving  to 
the  people,  of  course,  the  power  to  enaoi 
laws  or  to  reject  those  promulgated  by  the 
legislature.  Thus  the  general  power  of  legis- 
lation remains  in  the  legislative  assembly  as 
from  the  beginning  of  the  state,  and  the 
reservation  by  the  people  was  designed  to  be 
a  corrective  exception.  As  much  as  ever  be- 
fore, the  rule  applies  as  laid  down  in  Straw 
V.  Harris,  64  Ore.  424,  428,  103  Pac.  777, 
779,  as  follows: 

"That  in  the  enactment  of  laws,  the  leai*- 
lative  department  of  a  state,  unlike  that  de- 
partment of  the  national  government,  may 
enact  any  law  not  expressly  or  impliedly  pro- 
hibited by  the  Constitution." 

It  is  also  there  said  by  Mr.  Justice  King: 

"There  remains,  however,  as  formerly,  but 
one  legislative  department  of  the  state.  It 
operates,  it  is  true,  differently  than  before — 
one  method  by  the  enactment  of  laws  directly 
through  that  source  of  all  legislative  power, 
the  people;  and  the  other,  as  formerly,  by 
their  representatives — ^but  the  change  thu- 
wrought  neither  gives  to  nor  takes  from  the 
legislative  assembly  the  power  to  enact  or 
repeal  any  law,  except  in  such  manner  an>i 
to  such  extent  as  may  therein  be  expresi^'y 
stated.  .  .  .  The  powers  thus  reserved  to 
the  people  merely  took  from  the  legislatur** 
the  exclusive  rig  lit  to  enact  laws,  at  the  same 
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time  leaving  it  a  co-ordinate  legislative  body 
with  them." 

Considering  Article  XI,  Section  2,  and  Ar- 
ticle IV,  Section  la,  of  the  Constitution,  con- 
ferring upon  municipalities  [592]  and  .dis- 
tricts the  initiative  and  referendum  powers 
reserved  to  the  people,  Mr.  Justice  King  in 
Kieman  v.  Portland,  57  Ore.  464,  467,  111 
Pac.  379,  112  Pac.  402,  403,  37  L.R.A.(N.S.) 
339,  writes  thus: 

"It  will  be  observed  from  the  first  sentence 
in  Section  2  that  no  restriction  is  placed 
upon  the  legislature  with  respect  to  the  en- 
actment of  general  laws;  the  exception  being 
that  no  special  laws  creating  or  affecting  the 
municipalities  shall  be  enacted  by  the  legis- 
lature. 'Under  all  the  rules  of  construction, 
this  exception  reserved  to  the  legislative  de- 
partment the  right,  whether  by  the  people 
directly  through  the  initiative  or  indirectly 
through  the  legislature,  to  enact  general  laws 
upon  the  subject,  making  it  clear  that  the 
inhibition  in  the  next  sentence  has  reference 
to  special  laws." 

Further  on  in  the  same  case  the  learned 
justice  writing  the  opinion  used  this  lan- 
guage: 

''Our  holding  is  that  the  state  may,  by 
constitutional  provisions,  directly  delegate  to 
municipalities  any  powers  which  it,  through 
the  legislature,  could  formerly  have  granted 
indirectly.  All  the  prerogatives,  attempted 
to  be  exercised  by  Portland  in  the  construc- 
tion of  the  Broadway  Bridge,  formerly  could 
have  been  granted  by  the  legislature,  and  the 
power  to  provide  therefor,  having  been  dele- 
gated to  the  city  by  amendment  to  our  or- 
ganic laws,  is  valid,  and  the  right  to  exercise 
such  powers  will  continue  until  such  time  as 
changed  by  general  enactments  of  the  law- 
making department  of  our  state,  provision 
for  which  may  be  made  by  the  legislature  by 
general  laws,  applying  alike  to  all  munici- 
palities of  that  class,  or  by  the  people 
through  the  jinitiative,  by  the  enactment  of 
•either  general  or  special  laws  on  the  subject." 

In  State  V.  Tillamook,  62  Ore.  332,  341, 
124  Pac.  637,  640,  Ann.  Cas.  1914C  483,  Mr. 
Justice  Bean  says: 

[593]  ''Such  municipal  corporations  are 
always  subject  to  the  control  and  regulation 
of  the  lawmakers  of  the  state  in  the  manner 
directed  by  the  Constitution:  McMinnville 
V.  Howenstien,  56  Ore.  451,  456,  109  Pac.  81, 
Ann.  Cas.  191 2C  193.  While  these  public 
corporations  are  capable  of  adopting  and 
amending  their  charter,  they  still  continue 
to  be  agencies  of  the  state.  A  general  con- 
trol is  left  in  the  legislative  assembly." 

Again,  in  Biggs  v.  Grants  Pass,  66  Ore. 
260,  271,  134  Pac.  776,  778,  Mr.  Justice 
£akin,  after  quoting  with  approval  the  lan- 
guage of  Mr.  Justice  King  in  Straw  v.  Har- 
ris, 54  Ore.  424,  428,  103  Pac.  777,  779,  to 


the  effect  that  "it  cannot  be  held  that  the 
state  has  surrendered  its  sovereignty  to  the 
municipalities  to  the  extent  that  it  must  be 
deemed  to  have  perpetually  lost  control  of 
them,"  goes  on  to  say: 

"Article  XI,  Section  2,  of  the  Constitution 
confers  power  and  authority  upon  cities  to 
form  their  own  charters  and  make  their  own 
laws  within  their  municipal  needs,  that  is, 
in  local  and  special  municipal  legislation. 
Authority  beyond  that  must  come  from  tlie 
sovereign,  namely,  the  legislature,  by  general 
laws  or  by  the  people  by  general  or  special 
laws." 

In  brief,  so  long  as  the  legislative  assem- 
bly promulgates  only  general  laws,  it  may 
proceed  witliout  let  or  hindrance  based  on 
anything  contained  in  Article  XI,  Section  2, 
of  the  Constitution.  The  enactment  of  spe- 
cial laws  on  the  subject  of  municipal  char- 
ters is  the  only  thing  forbidden  to  that  law- 
malving  body  by  that  section,  while  the  people 
at  large  may  enact  by  the  initiative  either 
general  or  special  laws  affecting  charters. 
The  circumstances  produced  by  that  section 
are  the  same  as  if  the  people  had  added  to 
Article  IV,  Section  23,  another  prohibition 
of  local  or  special  [594]  laws,  so  that  besides 
those  now  there  specified  that  section  would 

read: 

"The  legislative  assembly  shall  not  pass 
special  or  local  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say  ...  15. 
Enacting,  amending  or.  repealing  any  charter 
or  act  of  incorporation  for  any  municipality, 
city  or  town." 

Under  such  conditions  the  question  to  be 
determined  would  be  whether  the  motor  vehi- 
cle law  is  one  affecting  only  a  certain  lo- 
cality, and  hence  unconstitutional,  or  is  it 
one  of  general  application  throughout  the 
state,  and  consequently  within  the  power  of 
the  l^islative  assembly  to  enact.  The  ques- 
tion is  precisely  the  same  in  the  present 
juncture. 

In  considering  the  relative  authority  of 
the  state  and  of  the  city  it  comes  to  this,  as 
stated  by  Mr.  Justice  Moore  in  State  v. 
Hearn,  59  Ore.  227,  233,  115  Pac.  1066,  117 
Pac.  412,  413; 

"It  is  an  axiom  that  no  creature  can  ever 
become  greater  than  its  creator,  and  as  a 
corollary  deducible  from  this  principle  the 
rule  is  universal  that  the  police  power  can- 
not be  bargained  away  in  such  a  manner  as 
to  place  it  beyond  recall." 

The  principle  of  the  supremacy  of  the  state 
over  any  municipality  within  its  borders, 
when  manifested  only  by  general  legislation 
enacted  by  the  legislative  assembly  or  by 
either  general  or  special  laws  initiated  and 
adopted  by  the  people,  was  first,  declared  by 
this  court  in  the  elaborate  and  masterly  opin- 
ion of  Mr.  Justice  King  in  Straw  v.  Harris, 
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54  Ore.  424,  103  Pac.  777.  That  opinion  has 
been  cited  many  times  since,  with  approval 
as  shown  by  the  following  precedents,  and 
has  already  become  a  classic  in  the  legal 
literature  of  the  state.  McMinnville  v.  How- 
enstien,  56  Ore.  451,  109  Pac.  81,  Ann.  Cas. 
1012C  193;  Kiernan  v.  Portland,  [595]  57 
Ore.  454,  467,  111  Pac.  379,  112  Pac.  402,  403, 
37  L.R.A.(N.S.)  339;  Portland  v.  Notting- 
ham, 58  Ore.  1,  113  Pac.  28;  Bennett  Trust 
Co.  V.  Sengstacken,  58  Ore.  333,  113  Pac. 
863;  State  v.  Schluer,  59  Ore.  18,  37,  40, 
115  Pac.  1057;  State  v.  Hearn,  59  Ore.  227, 
233,  115  Pac.  1066,  117  Pac.  412,  413; 
Schubel  V.  Olcott,  60  Ore.  503,  510,  120  Pac. 
375;  State  v.  Tillamook,  62  Ore.  332,  341, 
124  Pac.  637,  640,  Ann.  Cas.  1914C  483; 
Riggs  V.  Grants  Pass,  66  Ore.  266,  271,  134 
Pac.  776,  778;  Couch  v.  Marvin,  67  Ore.  341, 
136  Pac.  6. 

For  authority  to  reverse  the  judgment  in 
this  case  mticli  reliance  seems  to  be  placed 
upon  the  following  precedents:  Farrell  v. 
Portland,  52  Ore.  582,  98  Pac.  146;  Haines 
V.  Forest  Grove,  54  Ore.  443,  103  Pac.  775; 
McMinnville  v.  Howenstien,  56  Ore.  451,  109 
Pac.  81,  Ann.  Cas.  1912C  193;  Portland  v. 
Nottingham,  58  Ore.  1,  113  Pac.  28;  State 
v.  Schluer,  59  Ore.  18,  115  Pac.  1057;  State  v. 
Hearn,  59  Ore.  227,  115  Pac.  1066,  117  Pac. 
412;  McKeon  v.  Portland,  61  Ore.  385,  122 
Pac.  291;  State  v.  Tillamook,  62  Ore.  332, 
124  Pac.  637,  Ann.  Cas.  1914C  483;  Thurber 
v.  McMinnville,  63  Ore.  410,  128  Pac.  43; 
and  Riggs  v.  Grants  Pass,  66  Ore.  266,  134 
Pac.  776.  In  not  one  of  those  decisions, 
however,  is  the  paramount  authority  of  the 
legislative  assembly  over  the  various  cities, 
towns  and  other  municipalities  doubted  or 
questioned  when  asserted  by  general  laws. 
Which  shall  prevail  in  case  of  conflict,  a 
general  law  of  the  state  enacted  by  the  legis- 
lative assembly  or  an  ordinance  or  charter 
of  a  city,  is  not  discussed  in  any  of  them. 
All  the  doctrine  of  Farrell  v.  Portland,  52 
Ore.  582,  98  Pac.  145,  is  that  the  Enabling 
Act  of  1907  was  available  to  the  port  for 
the  purpose  of  amending  its  fundamental 
law,  the  act  of  1907  being  a  general  law 
enacted  by  the  legislature  to  provide  a  for- 
mula for  the  exercise  [596]  of  the  initiative 
by  municipalities:  McMinnville  v.  Howen- 
stien, 56  Ore.  451,  109  Pac.  81,  Ann.  Cas. 
1912C  193,  decided  that  a  city  could  exercise 
the  right  of  eminent  domain  to  supply  its 
inhabitants  with  water  from  a  source  out- 
side its  boundaries.  Mr.  Justice  Slater  wrote 
to  the  effect  that  the, right  was  conferred  by 
the  general  law  of  February  21,  1891,  now 
codified  in  Section  6874,  L.  O.  L.  Mr.  Jus- 
tice King  was  of  the  opinion  that  the  power 
was  incident  to  the  general  authority  of  the 
city  to  provide  for  the  health  and  welfare  of 
its    people.      However,    after   discussing    the 


causes  leading  up  to  the  adoption  of  Article 
XI,  Section  2,  of  the  Constitution  in  its  new 
form,  he  is  careful  to  sum  up  the  matter 
in  these  words: 

"As  a  solution  of  this  problem  the  people, 
through  their  sovereign  power  expressed  at 
the  polls,  have,  by  amendment  of  the  funda- 
mental law,  transferred  those  special  powers 
from  the  legislative  department  to  the  par- 
ticular localities  directly  affected,  leaving 
only  a  general  control  thereof  in  the  legis- 
lative assembly,  at  the  same  time  retaining 
under  the  initiative  and  referendum,  all  pow- 
er over  them,  differing  only  in  the  manner 
of  the  exercise  of  this  supervision,  which 
supervision  lies  with  the  people  at  large  as 
a  legislative  branch  of  the  state.  lii  other 
words,  the  legislative  assembly,  as  one  of  the 
state's  law-making  branches,  may  by  general 
laws  control  and  regulate  all  its  municipali- 
ties, while  the  people,  through  the  direct 
method  provided,  may  enact  either  general 
or  special  laws  for  this  purpose." 

The  other  members  of  the  court  concurred 
in  the   result.     Haines  v.   Forest  Grove,  54 
Ore.  443,  103  Pac.  776,  only  decides  that  in 
authorizing  an  issue  of  bonds  in  question  by 
the  initiative  process  the  city  had  conformed 
substantially   to   the   Enabling   Act   of   1907 
thus  recognizing  the  control  of  the  legislative 
assembly  [597]  over  municipalities  when  ex- 
pressed by  general  laws.    Tb  sustain  his  posi- 
tion in  the  instant  case  Mr.  Justice  McNary 
lays   great   stress   on    what   was   written    in 
Portland  v.  Nottingham.  58  Ore.  1,  112  Pac. 
28,  to  the  effect  that  "the  legislative  assem- 
bly   cannot    pass    laws    to   repeal   or    amend 
municipal    charters,    even    by    implication,*' 
etc.     In  that  case  the  city,  acting  under  tiie 
charter   of    1903,   had   improved   a   street,  a 
purely  local  affair,  and  had  assessed  the  ex- 
pense upon  the   adjacent  property  benefited 
thereby.     The  charter  provided  an  appeal  to 
the  Circuit  Court  of  Multnomah  County  for 
the  property  owner  aggrieved  by  the  assess- 
ment,  and  declared   that  the  verdict  of  the 
jury  there  should  be  a  final  and  conclusive 
determination  of  the  question.     Nottingham 
appealed  and  the  Circuit  Court  on  his  mo- 
tion  set  aside  the  verdict,   rendered  at   the 
hearing,   on   the   ground   that   the   jury   had 
disregarded    the    instructions    of    the   court. 
When  the  charter  was  promulgated  there  was 
no   appeal    from .  an    order   granting   a    new 
trial  in  an  action  at  law.     In   1907    (Laws 
1907,    p.    311),    however,    the    legislative    as- 
sembly amended  what  was  originally  Section 
525  of  the  act  of  October  11,   1862,  of   the 
legislative  assembly,  entitled  "An  act  to  pro- 
vide a  code  of  civil  procedure"  so  as  to  au- 
thorize an  appeal  from  an  order  setting  aside 
a  judgment  and  granting  a  new  trial.     Here 
were  two  entirely  distinct  procedures,  the  one 
purely   local    embodied    in    the   city    charter 
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afTecting  only  the  property  owner  whose 
holdings  in  the  locality  were  benefited  by  the 
improvement  and  the  other  incorporated  in 
the  statute  regulating  actions  in  the  Circuit 
Courts.  Although  the  two  laws,  the  code  and 
the  charter,  had  no  relation  to  each  other, 
the  city  sought  to  appeal  to  this  court 
from  the  order  granting  a  new  trial  in  the 
Circuit  Court,  and  that,  too,  in  the  face  of 
the  charter  [598]  provision  that  the  verdict 
of  the  jury  should  be  a  final  and  conclusive 
determination  of  the  matter.  In  discussing 
the  appeal  it  was  decided  here,  in  substance: 
(1)  That  to  be  effectual  a  verdict  must  be 
rendered  in  obedience  to  the  law  as  declared 
by  the  trial  court;  and  (2)  that  the  amend- 
ment of  the  Code  of  Civil  Procedure  did  not 
and  could  not  affect  the  previously  enacted 
charter  of  Portland.  For  that  matter  the 
legislative  assembly  did  not  pretend  such  a 
result  in  that  instance.  It  would  have  been 
like  contending  that  because  60  days  are 
made  the  limit  of  time  for  taking  appeals 
to  this  court,  that  would  operate  to  enlarge 
to  that  period  the  20-day  limit  for  appealing 
from  an  assessment  of  damages  in  a  county 
road  proceeding  (L.  O.  L.  §  6292)  or  the 
30  days  allowed  by  Section  2457,  L.  0.  L. 
for  appeals  from  Justice's  Courts.  The  Not- 
tingham case  does  not  affect  the  present  ques- 
tion for  three  reasons:  (1)  There  was  a 
purely  local  matter  controlled  by  a  procedure 
sui  generiSf  outlined  by  the  charter  and  not 
controlled  or  attempted  to  be  controlled  by 
general  legislation;  (2)  the  right  to  travel 
on  the  highways,  roads,  and  streets  within 
the  state  is  common  to  every  person  law- 
fully within  the  state  and  legislation  on  that 
subject  operates  upon  the  general  public  in- 
stead of  any  mere  locality  exclusively;  and 
(3)  the  motor  vehicle  law  is  not  an  amend- 
ment of  any  particular  charter,  but  is  a 
legitimate  assertion  of  the  general  legisla- 
tive power  of  the  state  on  a  subject  properly 
within  the  scope  of  that  prerogative.  State 
V.  Schluer,  69  Ore.  18,  115  Pac.  1057,  is 
devoted  to  the  construction  of  what  was 
known  as  the  "Home  Rule  Amendment,"  and 
discusses  the  question  of  whether  it  author- 
ized the  local  option  law  to  be  administered 
with  incorporated  towns  or  with  general  elec- 
tion precincts  as  the  units  upon  which  to 
operate.  The  excerpt  [599]  quoted  above 
from  the  Heam  case  shows  that  it  recognizes 
the  principal  of  state  supremacy  over  mu- 
nicipalities. McKeon  v.  Portland,  61  Ore. 
385,  122  Pac.  291,  held  in  effect  that  one 
municipal  corporation  could  not  absorb  an- 
other without  some  action  on  the  part  of 
the  latter  as  a  municipality,  and  that  the 
one  whose  annexation  was  sought  could  not 
commit  sovereigntial  suicide.  The  opinions 
in  State  v.  Tillamook,  62  Ore.  332,  124  Pac. 
637,  Ann.  Cas.  1914C  483;   Thurber  v.  Mc- 


Minnville,  63  Ore.  410,  128  Pac.  43,  and 
Riggs  V.  Grants  Pass,  66  Ore.  266,  134  Pac. 
776,  all  recognize  the  potency  of  a  general 
law  passed  by  the  legislative  assembly  over 
city  legislation. 

The  fallacy  of  the  plaintiff's  argument  lies 
in  assuming  that  the  motor  vehicle  law  oper- 
ates as  an  amendment  of  the  Portland  char- 
ter. It  is  not  a  question  of  amendment.  It 
is  a  question  of  supersession  by  paramount 
authority.  It  is  analogous  to  the  situation 
arising  when  state  regulation  of  interstate 
railways  must  and  does  yield  to  national 
legislation  promulgated  under  the  interstate 
commerce  clause  of  the  Constitution  of  the 
United  States.  It  may  also  be  likened  unto 
the  supremacy  of  the  National  Bankrupt 
Law  over  the  state  enactments  about  assign- 
ments for  the  benefit  of  creditors.  Amende 
ment  implies  the  corrective  act  of  the  author 
or  other  person  having  direct  control  at  the 
time  over  the  instrument  or  document  to  be 
amended.  We  do  not  speak  of  Jones  amend- 
ing the  check  or  promissory  note  of  Brown 
or  his  will  or  contract.  The  amendment  of 
such  papers  is  left  to  the  author  or  someone 
having  his  consent.  Of  course  in  this  in- 
stance the  legislative  assembly  framed  the 
original  act  constituting  the  Portland  char- 
ter but  the  legal  voters  of  the  city  adopted 
it  and  the  constitutional  amendment  commit- 
ted it  to  the  city  as  much  [600]  as  if  the 
municipality  was  the  original  author  of  it. 
The  word  "amend"  was  doubtless  put  into 
the  new  constitutional  section,  so  that  the 
legislature  might  have  no  loophole  by  whicli 
to  evade  its  injunction  and  tinker  with  indi- 
vidual charters  on  the  plea  that  it  would  be 
only  amending  its  own  work.  It  was  never 
the  design,  however,  to  divest  the  legislative 
assembly  of  any  of  its  power  to  enact  general 
laws  of  pre-eminent  authority  throughout  the 
state. 

The  legislative  assembly  properly  may  have 
delegated  some  of  its  legislative  power  to  the 
city,  but  the  Constitution  docs  not  permit 
the  law-making  body  of  the  state  to  abdicate 
that  prerogative  permanently.  It  may  at  any 
time  reassert  it,  and  is  only  forbidden  to  do 
so  by  special  laws  in  such  cases  as  the  pres- 
ent. The  power  of  the  legislative  assembly 
to  pass  general  laws  with  supreme  sanction 
has  not  been  impaired  by  any  amendment  to 
the  Constitution. 

We  further  observe  in  our  examination  of 
Article  XI,  Section  2,  that  the  power  of  its 
legal  voters  to  enact,  or  amend  the  charter 
of  any  city  or  town  is  expressly  subject  to 
the  Constitution  and  criminal  laws  of  the 
state.  The  penal  statutes  there  mentioned 
are  not  merely  such  enactments  of  the  kiixl 
as  were  in  existence  at  the  time  the  amend- 
ment containing  that  language  was  adopted. 
The  section  evidently  includes  any  criminal 
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law  of  general  application  which  either 
branch  of  the  legislative  department  of  the 
government  might  afterward  enact  by  virtue 
of  its  plenary  power.  To  determine  whether 
the  motor  veliicle  law  is  a  criminal  law  we 
have  only  to  advert  to  the  statutory  defini- 
tion of  the  term  "crime"  found  in  Section 
1369,  L.  0.  L.  reading  thus: 

"A  crime  or  public  offense  is  an  act  or 
omission  forbidden  by  law,  and  punishable 
upon  conviction  by  either  [601]  of  the  fol- 
lowing punishments:  1.  Death;  2.  Impris- 
onment; 3.  Fine;  4.  Removal  from  office; 
5.  Disqualification  to  hold  and  enjoy  any 
office  of  honor,  trust  or  profit  luider  the  Con- 
stitution or  laws  of  this  state." 

It  is  the  language  of  the  Criminal  Code 
enacted  in  1864,  and  remains  throughout  the 
half  century  since  then.  It  is  so  consonant 
with  the  signification  imparted  to  the  term 
by  courts  and  law-writers  from  time  imme- 
morial that  citation  of  precedents  is  super- 
fluous. The  motor  vehicle  law  does  forbid 
certain  acts  a)id  omissions,  and  provides  for 
their  punishment  by  fine.  It  is  unquestion- 
ably a  criminal  law,  and  we  cannot  extract 
that  element  from  it  without  utterly  disre- 
garding as  plain  language  as  ever  was  writ- 
ten. Like  the  local  option  law,  as  construed 
in  Baxter  v.  State,  49  Ore.  363,  88  Pac.  677, 
89  Pac.  369,  the  motor  vehicle  law  is  a  crimi- 
nal law  in  that  it  forbids  certain  things  and 
provides  penalties  by  fiiies  and  imprisonment 
for  violations  of  its  precepts.  If  for  no  other 
reason,  this  criminal  law  of  the  state,  by  the 
very  terms  of  the  Constitution,  must  prevail 
over  the  city  ordinance. 

Under  present  conditions  where  the  people 
from  any  part  of  the  state  may  so  easily 
journey  into  the  metropolis  and  through  the 
various  cities,  towns  and  villages  of  the  state 
by  private  conveyances,  the  matter  of  travel 
upon  the  streets  and  highways  of  the  com- 
monwealth in  every  part  of  it  is  a  legitimate 
subject  for  general  legislation  regulating  the 
same.  The  streets  of  Portland  do  not  belong 
to  that  city  in  the  property  sense  of  the 
word.  They  are  dedicated  to  public  use,  and 
are  alike  open  to  all  citizens  of  the  state. 
Where  not  thus  freely  placed  at  the  service 
of  the  public  by  the  original  owners  of  the 
land,  tliey  exist  by  virtue  of  the  power  of 
eminent  domain,  which  is  an  original  attri- 
bute of  state  sovereignty.  As  stated  by  [602] 
Mr.  Chief  Justice  Wolverton  in  Brand  v. 
Multnomah  County,  38  Ore.  79,  91,  60  Pac. 
390,  391,  62  Pac.  209,  84  Am.  St.  Rep.  772, 
50  L.R.A.  389: 

"Primarily,  the  state  has  paramount  con- 
trol over  all  the  highways  within  its  borders, 
including  public  streets  and  highways  within 
the  confines  of  municipalities.  Whatever  au- 
thority a  municipality  may  enjoy  or  possess, 
pertaining  to  its  streets  and  highways,  must 


be  derived  from  the  lejjislative  assemblv 
through  its  franchises  or  charter;  and  such 
a  corporation  acts,  if  at  all,  through  a  dele- 
gated power  emanating  from  the  initial 
source.  .  .  .  Nor  does  the  mere  fact  that 
the  .state  has  delegated  certain  powers  to  the 
municipality  inhibit  it  from  again  assuming 
or  exercising  such  powers." 

It  is  true  that  this  was  written  before  the 
amendment  of  Article  XI,  Section  2,  but  it 
illustrates  the  principle  that  the  state  has 
original  power  over  city  streets  and  all  otlier 
highways,  and  that  authority  granted  to  any 
city  may  be  reassumed  by  the  state  to  tlie 
exclusion  of  the  municipality  through  exer- 
cise of  the  legislative  prerogative.  The  only 
question  is,  How  shall  the  resumption  of  the 
grant  be  accomplished  by  action  of  the  legis- 
lative assembly?  It  is  plain  that  the  only 
restriction  imposed  upon  the  legislative  as- 
sembly by  the  people  in  its  fundamental  law 
in  such  cases  is  that  it  shall  not  interfere 
with  the  municipality  by  any  special  law, 
and  that  the  exercise  of  its  legislative  au- 
thority by  means  of  general  laws  still  exists 
in  its  unconfined  and  pristine  vigor.  We 
must  remember,  also,  that  the  right  of  a 
city  electorate  to  amend  its  charter  is  8ubjtK*t 
to  the  state  Constitution,  part  of  which  is 
Article  IV,  Section  1,  declaring  that  "the 
legislative  authority  of  the  state  shall  be 
vested  in  a  legislative  assembly,"  etc.  We 
cannot  leave  this  clause  out  of  the  case.  It 
is  not  overcome  by  the  following  sectifm 
[603]  granting  the  initiative  to  municipali- 
ties. The  latter  section  only  allows  cities  to 
use  the  initiative  formula  within  the  scope 
of  their  authority,  and  was  never  designed  to 
exempt  them  from  their  subordination  to  tiie 
Constitution  and  criminal  laws  of  the  state, 
nor  to  infringe  upon  the  general  law-making 
power  vested  in  the  legislative  assembly  by 
Article  IV,  Section  1.  Discussing  a  similar 
situation  in  Ewing  v.  Hoblitaelle,  85  Mo.  64, 
78,  Mr.  Justice  Norton  said: 

"We  do  not  hold  that  the  legislature  ra 
exercising  the  power  referred  to  in  Section 
26,  Article  9,  of  the  Constitution,  can  exer- 
cise it  by  the  passage  of  a  local  or  special 
law:  but  that  it  can  do  so  by  a  general  law 
we  have  no  doubt,  and  when  it  is  exercis^ed, 
as  we  think  it  has  been  exercised  in  the  act 
of  1883,  by  a  general  law,  and  such  law  is» 
in  any  of  its  provisions,  in  conflict  with  a 
charter  provision,  that  the  law  prevails  over 
the  charter  in  obedience  to  the  mandates  of 
the  constitution  that  'such  charter  and 
amendments  shall  always  be  in  harmony  with 
and  subject  to  the  constitution  and  laws  of 
the  state.' " 

The  travel  of  the  citizens  of  the  state  at 
large  upon  its  streets,  roads  and  highways 
is  greater  in  scope  and  importance  than  any 
local  or  municipal  concern,  and  the  legisla- 
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tive  assembly,  in  the  exercise  of  its  power 
through  general  laws,  may  well  consider  it 
as  a  legitimate  subject  for  its  consideration 
despite  the  provisions  of  any  local  charter. 
If  the  legislative  function,  as  vested  in  the 
legislative  assembly  by  Article  IV,  Section  1, 
is  of  any  validity  whatever,  we  cannot  act 
as  censors  upon  that  co-ordinate  branch   of 
the  government  and  say,  as  we  did  in  Baxter 
V.   State,  49  Ore.  353,  88  Pac.  677,  89  Pac. 
369,  that  the  criminul  local  option  law  pre- 
vails over  a  city  charter,  yet,  in  our  judg- 
ment, travel  on  public  streets  and  highways 
in  the  state  is  not  a  fit  subject  for  the  legis- 
lature to  regulate  by  means  [604]  of  a  penal 
statute  general  in  its  terms.     To  establish  a 
contrary  rule  will  cast  upon  the  legislative 
assembly,  as  well  as  upon  the  judiciary,  the 
burden  of  ascertaining,  not  whether  the  pub- 
lic laws  conform  to  the  Constitution  of  the 
state  as  a  supreme  standard  of  comparison, 
but  whether  they   conflict  with  any  of  the 
multitudinous  charters  from  that  of  the  me- 
tropolis to  that  of  every  little  hamlet  in  the 
state.    To  declare  the  ordinances  of  the  city 
superior  to  the  laws  of  the  state  will  be  to 
invite  and  encourage  conflict  between  the  two 
jurisdictions.     An   instance  of   this  has   al- 
ready occurred  where  the  council  of  the  City 
of  Portland  undertook  to  prescribe  rates  of 
fare  on  street  railways  within  the  city.    The 
United   States   District   Court,   speaking   by 
Judge  Robert  S.  Bean,  in  Portland  Ry.  etc. 
Co.  V.  Portland,  210  Fed.  667,  held  that,  as 
the  legislative  assembly  had  committed  the 
regulation   of   such   matters  to  the  railroad 
commission   of  the   state  in   its   capacity  of 
supervising  public  utilities  under  the  act  of 
February    24,    1911    (Laws    1911,    483),    the 
city    law   must   yield   to   that   of   the   state. 
Other  instances  of  conflict  will  readily  sug- 
gest  themselves.      Suppose   any   city   adopts 
ordinances  governing  the  sale  of  farm  prod- 
ucts, or  nursery  stock,  or  the  punishment  of 
crime  contrary  to  the  state  laws  on  the  same 
subjects,    which    of    the    inconsistent    enact- 
ments must  yield?    It  is  plain  that  the  state 
law  will  take  precedence. 

It  is  said,  in  substance,  in  Straw  v.  Harris, 
54  Ore.  424,  103  Pac.  777,  that  the  state 
cannot  lose  control  over  its  municipalities, 
as  it  would  but  lead  to  sovereigntial  suicide; 
and  it  may  be  added  that  it  was  never  the 
intention  of  the  people  to  so  hamper  its  legis- 
lative assembly  on  the  one  hand,  and  extend 
the  powers  of  cities  and  towns  on  the  other, 
as  to  lead  to  the  slow  death  of  the  state  by 
disintegration. 

[605]  The  people  have  spoken  through 
their  representatives  in  the  motor  vehicle 
law.  It  is  not  for  us  to  question  the  wisdom 
of  the  policy  which  it  announces.  We  can 
only  declare  what  the  law  is.  We  should 
have  due  respect  for  the  co-ordinate  branch 


of  the  government  and  should  not  declare  its 
utterances  to  be  in  violation  of  the  funda- 
mental law  unless  such  a  conclusion  is  sup- 
ported by  incontrovertible  authority.  Still 
further,  the  principle  having  been  thoroughly 
settled  by  the  precedents  following  Straw  v. 
Harris,  54  Ore.  424,  103  Pac.  777,  the  doc- 
trine of  stare  decisis  ought  to  control,  pre- 
serving continuity  of  purpose  in  decision  and 
certainty  of  the  law.  The  motor  vehicle  law 
was  clearly  within  the  authority  of  the  legis- 
lative assembly  to  enact  as  a  general  law 
with  paramount  authority  over  any  local 
legislation  whether  of  charter  or  ordinance. 
The  learned  judge  at  the  Circuit  Court  was 
right  in  maintaining  the  supremacy  of  the 
state  legislation. 
The  judgment  should  be  aflSrmed. 


NOTE. 

Constitutioiiality  of  Statutes  and  Ordi- 
naaeet  ReKvlatins  Speed  of  Vehlelet 
In  Street!  and  Hisliwaya. 

Introductory,  1067. 
Validity  of  Statute,  1067. 
Validity  of  Ordinance,  1068. 


Introductory, 

Tlie  earlier  decisions  passing  on  the  con- 
stitutionality of  statutes  or  ordinances  regu- 
lating the  speed  of  vehicles  in  streets  and 
highways  are  collated  in  the  notes  to  Christy 
V.  Elliott,  as  reported  in  3  Ann.  Cas.  487, 
and  108  Am.  St.  Rep.  196,  and  State  v. 
Swao^erty,  11  Ann.  Cas.  725.  This  note  pre- 
sents the  recent  cases  on  the  subject. 

Validity  of  Statute. 

It  appears  to  be  well  settled  that  a  statute 
regulating  the  speed  of  automobiles  on  pub- 
lic streets,  roads  and  highways,  is  constitu- 
tional, as  a  valid  and  reasonable  exercise  of 
the  police  power  of  the  state,  and  cannot  be 
regarded  as  class  legislation.  Helena  v.  Dun- 
lap,  102  Ark.  131,  143  S.  VV.  138;  State  v. 
Waterman,  112  Minn.  157,  127  N.  W.  473; 
Schaar  v.  Conforth,  128  Minn.  460,  151  N. 
W.  275;  Schultz  v.  State,  89  Neb.  34,  Ann. 
Cas.  1912C  495,  130  N.  W^  972,  33  L.R.A. 
(N.S.)  403.  So,  in  Helena  v.  Dunlap,  supra, 
it  was  held  that  a  statute  (Acts  1911,  p.  94) 
providing  for  the  registration  of  and  regu- 
lating the  speed  of  motor  vehicles  was  con- 
stitutional, as  it  could  not  be  regarded  as 
class  legislation  where  it  appeared  that 
though  it  aflfected  one  class  and  not  another, 
vet  it  affected  all  members  of  the  same  class 
alike  and  that  the  classification  involved  in 
the  law  was  founded  on  a  reasonable  basis. 
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In   Schultz  y.   State.  89  Neb.  34,  Ann.   Cas. 
1912C  495,  130  N.  W.  972,  33  L.R.A.(N.S.) 
403,  the  court  sustained  a  Nebraska  statute 
(Comp.  St.  1909,  c.  48,  sec.  147)    providing 
as  follows:     "No  person  shall  operate  a  mo- 
tor vehicle  on  a  public  highway  at  a  rate  of 
speed  greater  than  is  reasonable  and  proper, 
having  regard  to  the  traffic  and  use  of  the 
highway,   or   so  as  to  endanger  the   life   or 
limb  of  any  person,  or  in  any  event  in  the 
close    built-up    portions   of    a   city,   town   or 
village,  at  a  greater  rate  than  one   (1)   mile 
in  six    (6)    minutes,  or  elsewhere  in  a  city, 
town  or  village,  at  a  greater  rate  than  one 
(1)   mile  in  four   (4)   minutes,  or  elsewhere 
outside   of  the   city,   town   or   village,   at   a 
greater    rate    than    twenty   miles   per   hour; 
.     .     .     and  in  no  event  greater  than  is  rea- 
sonable   and    proper,    having    regard    to   the 
traffic  then  on  such  highways  and  the  safety 
of  the  public."     The  court  said:     "It  is  ar- 
gued  that   the   act   regulating  the   speed   of 
motor  vehicles  is  unconstitutional  and  void, 
because  it  is  unreasonable.     No  authorities 
are  cited  in  support  of  this  argument,  and 
we  doubt  if  any  authority  can  be  found  to 
sustain  it.    The  act  seems  to  be  a  proper  exer- 
cise of  the  police  power  of  the  state.     The 
legislature  no  doubt  was  aware  of  this  new 
method  of  public  travel,  and  recognizing  the 
fact  that  the  automobile  furnishes  a  means 
of  transportation  by  which  a  speed  may  be 
attained  greater  than  by  any  other  vehicle 
in  common  use,  deemed  it  necessary  to  regu- 
late its  use  in   such   manner  as  to  prevent 
collisions  and  accidents  like  the  one  in  the 
case  at  bar,  and,  having  due  regard  to  the 
safety  of  life  and  limb  of  all  persons  right- 
fully upon  our  public  streets  and  highways 
passed  the  act  in  question  defining  the  meth- 
ods of  operation  and  the  rate  of  speed  which 
would   in   their  judgment  best  subserve  the 
public    interest.      In    such    case    the    courts 
should  not  under  ordinary  circumstances  sub- 
stitute their  opinions   for   the  judgment  of 
the  legislative  branch  of  the  government  as 
to    the    reasonableness    of    such    regulation." 
In  Schaar  v.  Conforth,   128  Minn.   460,   151 
N.  W.  276,  it  was  held  that  a  statute  pro- 
hibiting an  automobile  from  passing  a  vehicle 
at  a  speed  of  more  than  four  miles  an  hour 
was  not  unconstitutional  as  class  legiplation. 
So  much  of  a  Georgia  statute   (Acts  1910, 
p.  92,  sec.  5)  as  provides  that  no  person  shall 
operate  a  machine  at  a  rate  of  speed  "greater 
than  is  reasonable  and  proper,  having  regard 
to  the   traffic  and  use  of  such   highway,   or 
so  as  to  endanger  the  life  or   limb   of   any 
person  or  the  safety  of  any  property,"  has 
been  held  to  be  too  uncertain  and  indefinite 
in   its  terms  to  be  capable   of  enforcement. 
Hayes  v.  State,   11  Ga.  App.  371,  76  S.  E. 
523^    Carter  v.   State,   12  Ga.   App.   430,   78 
S.  £.  205.     In  Solan   v.  Pasche    (Tex.)    163 


S.  W.  672,  it  was  objected  that  a  Texas  stat- 
ute (Acts  30th  Leg.  c.  96,  sec.  3)  in  similar 
terms  could  not  be  enforced  as  a  penal  stat- 
ute because  of  its  vagueness  and  indefinite- 
iiess.  The  court  held  that  it  was  unnecessary 
to  determine  whether  tlie  statute  was  subject 
to  that  particular  objection,  as  it  was  at 
least  sufficient  as  a  remedial  statute  impos- 
ing a  civil  duty,  so  as  to  render  its  violation 
negligence  per  se. 

Validity  of  Ordinance, 

In   some   jurisdictions,    wherein    a   general 
state  motor  vehicle  law  has  been  enacted  and 
put  into  operation,  it  has  been  held,  never- 
theless, that  a  city  ordinance  regulating  the 
speed    of    automobiles    within    its    limits    is 
valid,  if  the  ordinance  is  neither  prohibited 
by  nor  in  contravention  of  the  statute,  and 
that  it  is  not  unreasonable  nor  discrimina- 
tory.   Ex  p.  Snowden,  12  Cal.  App.  621,  107 
Pac.  724;   Christensen  v.  Tate,  87  Neb.  848, 
128  N.  W.  622.    The  case  first  cited  involved 
a  motor   vehicle  act    (Ptats.    1907,   p.    915) 
which  provided  for  the  registration  of  motor 
vehicles  and  the   issuance  of  license  certifi- 
cates to  their  owners  and  operators,  and  the 
regulation   of   the   rates   of   speed   at   which 
such    vehicles   might   be   operated   upon   the 
public  highways  of  the  state,  etc.    For  streets 
and  highways  within  the  boundaries  of  in- 
corporated  cities   and   towns   it   provided   a 
maximum  rate  of  speed  of  one  mile  in  six 
minutes,  where  the  contiguous  territory  w^*-. 
"closely  built  up,"  and  one  mile  in  four  min- 
utes   elsewhere    in    such    cities    and    towns 
Graduated  penalties  for  first  and  subsequent 
violations  of  the  law  were  prescribed  in  the 
form  of  fines  or  imprisonment,  or  both.    The 
act  also  limited  the  power  of  the  local  au- 
thorities to   pass,   enforce   or   maintain   any 
ordinance,  rule  or  regulation  with  reference 
to  motor  vehicles,  e.xcept  in  accordance  wit'i 
certain  express  conditions  stated  in  the  act, 
and  declared  all  ordinances,  rules  and  regu- 
lations in  force  at  the  time  of  the  passage 
of  the  act  which   did   not  conform   to   such 
limitations  to  be  of  no  validity  or  effect.     It 
was  held  that  a  city  ordinance  which  divided 
the  city  into  two  districts  and  fixed  a  maxi- 
mum rate  of  speed  for  one  of  them  at  twelve 
miles  per  hour,  and  for  the  other  at  twenty 
miles   per    hour,    and    provided    penalties   of 
fines  or  imprisonment,  or  both,  graduated  in 
severity  for  first  and  subsequent  offenses,  for 
all  violations  of  its  speed  regulations  where 
the  speed  attained  did  not  exceed  thirty  miles 
per  hour,  was  not  in  conflict  with  the  state 
law.     The  court  said:     "The  ordinance  com- 
plies with   tlie  requirement  of  the  act  that 
the  penalties  for  violation  of  the  speed  laws 
by  motor  vehicles  shall  be  similar  to  and  no 
greater  than  those  fixed  for  other  vehicles  by 
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making  the  provisions  of  the  ordinance  iu 
this  respect  applicable  generally  to  all  vehi- 
cles. Tested  by  the  other  limitations  of  the 
act,  the  ordinance  does  not  attempt  to  ex- 
clude or  prohibit  any  licensed  owner  or  oper- 
ator of  a  motor  vehicle  from  making  any 
use  of  the  highway  permitted  by  the  act  it- 
self; it  contains  no  provision  affecting  the 
registration  or  numbering  of  motor  vehicles, 
prescribes  no  slower  rate  of  speed  for  them, 
and  does  not  regulate  their  use  6f  the  streets 
of  the  city  in  any  manner  contrary  to  or 
inconsistent  with  the  provisions  of  the  act." 

In  the  reported  case,  which  is  followed  in 
Everart  v.  Fisher,  75  Ore.  316,  321,  145  Pac. 
33,  147  Pac.  189,  it  is  held  that  an  automo- 
bile speed  ordinance  passed  by  a  municipality 
to  which  the  police  power  of  the  state  has 
been  delegated  by  a  special  act  is  not  super- 
seded by  a  general  motor  vehicles  law. 

In  Pilgrim  v.  Brown,  168  la.  177,  150  N. 
W.  1,  the  question  was  whether  under  a  stat- 
ute ( Laws  of  34th  G.  A,  c.  72,  sec.  21 )  giving 
to  cities  and  towns  the  right  to  enact  regula- 
tions   governing    the    speed    of    automobiles 
within  their  limits  and  containing  a  provi- 
sion by  which  an  ordinance  of  this  nature 
should  be  of  no  effect,  unless  the  city  should 
have  first  erected  certain  signposts  on  which 
there  should  have  been  placed  a  notice  of  the 
speed  regulation,  such  an  ordinance  was  void 
and    the   regulation   of   no   force   and   effect 
where  it  appeared  that  one  of  the  prescribed 
signs   stood  503  feet  or  one  block  south   of 
the  north  boundary  of  the  city.     The  court 
said:      "It  is  not  altogether  clear  from  Ihe 
statute  whetlier  the  legislature  intended  to 
make  the  validity   of  the  ordinance  depend 
upon  the  city*s  compliance  with  the  require- 
ment for  signboards,  or  to  relieve  from  the 
penalties   of  the  ordinance   such   persons  as 
might  be  misled  or  deceived  by  the  absence 
of  the  prescribed  warnings,  or  that  the  pre- 
sumption of  negligence  attached  to  the  driv- 
ing of  a  motor  car  at  a  greater  speed  than 
the    regulation   allows   should   be   applicable 
only  in  cases  where  the  city  has  performed 
its  duty   in   this   respect.     But  if   either  of 
the  several  constructions  be  adopted  the  re- 
sult of  the  case  in  hand  must  be  the  same. 
The  evident  purpose  of  the  provision  for  the 
display  of  signs  at  the  entrance  to  the  cities 
is  to  give  warning  to  car  drivers  that  they 
may  not  unwittingly  violate  municipal  regu- 
lations.    They  also,  to  some  extent,  tend  to 
protect  the  general  public  in  the  use  of  the 
city  streets  against  the  perils  caused  by  the 
reckless  or  thoughtless  operation  of  such  vehi- 
cles.    It  cannot  be  supposed  there  was  any 
legislative  intent  to  make  the  validity  of  a 
municipal    regulation    of   this    character    de- 
pend on  the  question  whether  a  nice  or  accu- 
rate survey   shall   find   all   the  several   sign- 
posts surrounding  the  city  planted  squarely 


upon  the  boundary  line.  Conditions — topo- 
graphical and  otherwise — may  be  such  that  a 
sign  displayed  at  a  point  on  the  highway  a 
little  inside  the  boundary  will  serve  its  in- 
tended purpose  much  more  effectively  than 
one  standing  on  the  extreme  border.  Again 
we  may  suppose  a  case  where  a  road  enters 
a  city  at  a  point,  say  for  example,  a  few 
feet  or  rods  south  of  the  northwest  comer 
of  the  municipal  territory  and  another  enters 
at  a  point  a  few  feet  or  rods  east  of  such 
corner,  the  two  coming  together  at  a  short 
distance  inside  the  city  limits  and  continuing 
thence  as  one  main  highway.  Will  not  a 
sign  of  the  prescribed  character  placed  at 
the  junction  of  these  ways  be  a  fair  and  sub- 
stantial compliance  with  the  statutory  direc- 
tion? We  think  that  in  all  reason  this  in- 
quiry must  be  answered  in  the  affirmative 
and  that  in  general  a  substantial  compliance 
is  sufficient  to  make  the  regulation  of  speed 
effective.  Still  again  there  is  nothing  in  the 
statute  to  prevent  a  city,  if  it  shall  so  electa 
from  limiting  its  speed  regulations  to  some 
defined  part  of  its  territory  and  leaving  the 
rest  open  and  unregulated  by  anything  but 
the  general  laws  of  the  state.  Many  of  our 
cities  and  towns  embrace  within  their  limits 
very  considerable  margins  of  agricultural  or 
other  lands  not  yet  thickly  settled  where 
there  is  little  or  no  occasion  for  the  applica- 
tion of  city  regulations  governing  the  speed 
of  card.  Should  any  given  municipality  un- 
der such  conditions  adopt  speed  regulations 
making  them  applicable  only  to  that  part  of 
its  territory  occupied  by  the  city  proper,  it 
would  be  most  unreasonable  to  say  that,  to 
make  them  effective,  signposts  must  be  placed 
out  upon  the  boundary  line  and  within  ter- 
ritory which  is  exempted  therefrom.  There 
is  no  claim  or  pretense  in  the  present  case 
that  the  appellant  or  any  other  person  was 
or  could  be  misled  to  his  prejudice  by  the 
fact  that  a  single  one  of  the  signboards  sur- 
rounding the  city  was  placed  a  short  dis- 
tance inside  the  boundary  or  that  such  sign 
was  not  so  situated  as  to  be  open  and  visible 
to  every  person  entering  the  city  from  that 
direction.  The  validity  of  the  ordinance 
must  therefore  be  upheld." 

But  where  a  municipal  ordinance  is  in 
conflict  with  the  state  law  regulating  the 
speed  of  automobiles,  or  is  too  uncertain 
and  indefinite  to  be  capable  of  enforcement, 
it  is  invalid.  In  re  Smith,  26  Cal.  App.  116^ 
146  Pac.  82;  Hayes  v.  State,  11  Ga.  App. 
371,  75  S.  E.  523;  Carter  v.  State,  12  Ga. 
App.  430,  78  S.  E.  205.  Thus,  In  re  Smith, 
supra,  it  appeared  that  the  Motor  Vehicle 
Act  of  1913  (Stats.  1913,  p.  639)  provides 
that  no  motor  slinll  be  operated  at  "such 
rate  of  speed  as  to  endanger  the  life  or  liml) 
of  any  person  or  the  safety  of  any  property." 
That  provision  is  independent  of  the  provi- 
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sion  fixing  certain  maximum  speeds.  The 
act  then  Jixes  the  maximum  rate  of  speed 
generally,  i.  e.,  in  sparsely  settled  portions 
of  the  country,  at  thirty  miles  an  hour; 
next,  where  "the  contiguous  territory  is 
closely  built  up,"  the  rate  of  speed  is  limited 
to  twenty  miles  an  hour;  next,  in  the  busi- 
ness districts  of  any  incorporated  city  and 
county,  city  or  town,  the  limit  is  fifteen 
miles  per  hour;  and  finally,  where  "the  oper- 
ator's view  of  the  road  traffic  is  obstructed 
either  upon  approaching  an  intersecting  way, 
or  in  traversing  a  crossing  or  intersection  of 
ways,  or  in  approaching  or  traversing  a 
bridge,  dam,  trestle,  causeway  or  viaduct,  or 
in  going  around  corners  or  a  curve  in  a 
street  or  highway,"  the  limit  is  ten  miles 
per  hour.  It  was  held  that  a  municipal  ordi- 
nance which  fixed  the  limit  of  speed  in  all 
parts  of  the  city  at  twelve  miles  per  hour,  re- 
gardless of  crossing  or  intersecting  streets, 
or  of  obstructing  to  the  view  of  the  operator 
in  approaching  an  intersecting  way,  was  in 
unmistakable  conflict  with  the  state  law,  in 
that  it  fixed  one  uniform  rate  of  speed  of 
twelve  miles  an  hour  for  all  parts  of  the  city, 
whereas  the  state  law  limited  the  speed  to 
ten  miles  an  hour  under  certain  conditions, 
and  allowed  a  speed  of  fifteen  miles  an  hour 
under  others.  The  court  said:  "In  passing 
through  the  city  of  Merced  with  a  motor 
vehicle  the  operator  might,  while  endeavoring 
in  good  faith  to  obey  the  law,  find  himself 
driving  within  his  rights  under  the  state  law 
and  at  the  same  time  be  violating  the  local 
ordinance,  or  he  might  be  driving  no  faster 
than  the  ordinance  allows  and  yet  be  in  vio- 
lation of  the  state  law.  It  seems  to  us  that 
the  Merced  ordinance  in  its  present  form  is 
in  irreconcilable  conflict  with  the  state  law." 
Likewise,  in  Carter  v.  State,  12  Ga.  App. 
4.30,  78  S.  K.  205,  it  was  held  that  a  mu- 
nicipal ordinance  which  allowed  a  speed  of 
ten  miles  an  hour  at  crossings  in  the  city 
except  within  the  fire  limits  was  void  as 
being  in  conflict  with  the  state  law  (Act  Ga. 
1010,  p.  1)2,  sec.  5)  which  forbade  a  speed 
greater  than  six  miles  an  hour  on  approach- 
ing a  crossing. 

In  Hayes  v.  State,  11  Ga.  App.  371,  76  S. 
E.  523,  there  was  involved  an  ordinance 
which  provided  as  follows:  "It  shall  be  un- 
lawful for  any  driver  or  person  in  charge 
of  an  automobile  to  run  or  operate  the  same 
in  a  carelesrt  or  reckless  manner,  whether 
said  automobile  is  running  under  or  over 
the  speed  limits  herein  provided.  Said  au- 
tomobiles must  be  operated  with  due  regard 
to  the  safety  of  persons  and  vehicles  upon 
the  streets  and  public  places,  and  in  such  a 
manner  as  to  avoid  collisions  therewith."  It 
was  held  that  the  ordinance  was  invalid  as 
being  too  uncertain  and  indefinite  to  be  capa- 
ble of  enforcement. 


In  "Sew  York  the  motor  vehicles  law 
(Highway  Law,  §  299,  as  amended  by  Laws 
1910,  c.  374,  §  288)  regulates  the  speed  of 
motor  vehicles  and  expressly  prohibits  mu- 
nicipal ordinances  on  the  subject  except  as 
permitted  by  the  following  proviso:  **Pro- 
vided  further  that  nothing  in  this  article 
contained  shall  impair  the  validity  or  efTect 
of  any  ordinances,  regulating  the  speed  of 
motor  vehicles,  or  of  any  traffic  regulations 
with  regard  bo  the  operation  of  motor  v^i- 
cles,  heretofore  or  hereafter  made,  adopted 
or  prescribed  pursuant  to  law  in  any  city 
of  the  first  class;  provided,  further,  tliat  the 
local  authorities  of  other  cities  and  incorpo- 
rated villages  may  limit  by  ordinance,  rule 
or  regulation  the  speed  of  motor  vehicles  on 
the  public  highways,  such  speed  limitation 
not  to  be  in  any  case  less  than  one  mile  in 
four  minutes,  and  the  maintenance  of  a 
greater  rate  of  speed  for  one-eighth  of  a  mile 
shall  be  presumptive  evidence  of  driving  at 
a  rate  of  speed  which  is  not  careful  and  pru- 
dent, and  on  further  condition  that  each  city 
or  village  shall  have  placed  conspicuously  on 
each  main  public  highway,  where  the  city  or 
village  line  crosses  the  same  and  on  every 
main  highway  where  the  rate  of  speed 
changes,  signs  of  sufficient  size  to  be  easily 
readable    by    a    person    using    the    highway, 

l)earing    the    words,    *City    of    *    or 

*  Incorporated  village  of  ,'  'Slow- 
down  to  miles*    (the   rate  being  in 

serted),  and  also  an  arrow  pointing  in  the 
direction  where  the  speed  is  to  be  redueeil 
or  changed,  and  also  on  further  condition 
that  such  ordinance,  rule  or  regulaticm  shall 
fix  the  punishment  for  violation  thereof, 
which  punishment  shall,  during  the  exi^tence 
of  the  ordinance,  rule  or  regulation,  Kuper- 
scde  those  specified  in  suIkII vision  two  of 
section  two  hundred  and  ninety  of  this  chap- 
ter but,  except  in  cities  of  the  first  clasts, 
shall  not  exceed  the  same.  Official  copies  of 
all  local  ordinances  passed  under  the  provi- 
sions of  this  subdivision  shall  be  filed  with 
the  secrctarv  of  state  at  least  thirtv  dav!» 
before  they  shall  respectively  take  elTeet  and 
all  such  local  ordinances  shall  be  printed  in 
pamphlet  form  and  issued  at  regular  inter- 
vals by  the  secretary  of  state.'*  The  purpose* 
of  the  foregoing  act  was  stated  in  People  v. 
Keeper,  121  App.  Div.  645,  106  X.  Y.  S.  314. 
as  follows:  "The  various  rules,  regulations 
and  ordinances  in  the  many  villages  and 
cities  of  the  state  upon  the  various  subjects 
of  licenses,  speed  and  penalties  were  so  nu- 
merous, conflicting  and  confusing  that  the 
persons  interested  in  the  subject  appealed  to 
and  succeeded  in  having  passed  by  the  legis- 
lature a  general  act  under  which  an  auto- 
mobilist  in  any  part  of  the  state  would  know 
exactly  what  his  restrictions  and  his  liabili- 
tieg  were,  and  the  act  expressly  repealed  all 
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ordinances,  rules  or  regulations  theretofore 
in  effect."  In  People  v.  Ellis,  88  App.  Div. 
471,  85  N.  Y.  S.  120,  it  was  said,  referring 
to  the  foregoing  statute:  "Nor  does  it  con- 
fer upon  the  municipal  authorities  power  to 
pass  ordinances  regulating  the  speed  with 
reference  thereto;  on  the  contrary,  it  merely 
limits  the  right  which  the  authorities  now 
have  under  existing  laws."  In  People  v. 
Duyer,  27  N.  Y.  Crim.  215,  140  N.  Y.  S. 
148,  it  was  held  that  the  motor  vehicles  law 
did  not  affect  the  speed  ordinances  of  a  city 
of  the  first  class  and  that  it  was  not  neces- 
sary that  the  streets  of  a  city  of  that  class 
should  be  posted.  In  Chapman  v.  Selover, 
172  N.  Y.  App.  Div.  858,  159  N.  Y.  S.  632, 
the  court  sustained  a  motor  vehicle  speed 
ordinance  but  held  that  a  provision  making 
a  violation  of  the  ordinance  a  misdemeanor 
was  unauthorized.  In  People  v.  Bell,  148  N. 
Y.  S.  753,  it  was  held  that  since  the  proviso 
heretofore  quoted  authorizes  municipal  regu- 
lation of  speed  only  "on  the  public  high- 
ways" an  ordinance  which  attempted  to  regu- 
late the  speed  of  automobiles  "within  the 
corporate  limits  of  the  village"  was  invalid. 
The  ordinance  was  also  condemned  because 
of  failure  to  post  the  notice  required  by  the 
statute  and  to  file  a  copy  of  the  ordinance 
with  the  secretary  of  state. 


SORIERO 


▼. 


PENNSYLVANIA  RAILROAB 
COMPANY. 

Two  Cases. 


i^ew  Jersey  Court  of  Errors  and  Appeals- 
December  1,  1914. 


86  N.  J.  Law  642;  02  Atl.  604. 


ITeslis^no®  *~  R^>  Ipsa  I«oqiiltiar  ^  Fall 
of  WalL 

Where  an  infant  eight  or  nine  years  of  age, 
while  playing  upon  a  pile  of  railroad  ties, 
resting  against  a  railroad  wall,  upon  a  pub- 
lie  street,  was  injured  by  the  falling  of  a 
stone  from  the  wall,  and  there  was  testimony 
from  which  it  was  inferable  that  the  stones 
in  the  wall  were  loose  and  the  wall  in  need 
of  repair,  held,  that  the  defendant  was  prima 
facie  guilty  of  negligence  in  maintaining  the 
wall  in  a  dangerous  condition  to  persons 
lawfully  upon  the  street. 

[See  note  at  end  of  this  case.] 


Negligenco  of  Plaintiif  —  Causal  Re- 
lation, to  Injury  —  Child  Playing  in 
Street. 

The  fact  that  the  infant  was  playing  upon 
the  ties  did  not  charge  it  with  contributory 
negligence,  since  the  ties  were  upon  a  public 
street,  and  the  fall  of  the  stone,  and  not  the 
act  of  playing  upon  the  ties,  was  the  proxi- 
mate cause  of  the  injury  and,  under  the  tes- 
timony in  no  wise  connected  therewith  as  a 
causal  factor  in  the  accident. 

Degree  of  Care  —  Wall  Abntting  on 
Street. 

In  an  action  against  a  railroad  company 
for  injury  to  an  infant  from  being  struck, 
while  playing  in  the  street,  by  a  stone  which 
fell  from  a  railroad  wall,  an  instruction  that 
defendant  was  required  to  use  "that  degree 
and  amount  of  care  which  is  within  the 
range  of  human  precaution  and  foresight  to 
keep  the  wall  in  such  condition  as  not  to 
cause  injury  to  a  person  upon  the  public 
highway"  is  erroneous;  the  defendant  being 
required  to  exercise  only  that  reasonable  care 
required  of  the  ordinary  prudent  man  under 
similar  circumstances. 

[See  18  Ann.  Cas.  5.] 

Appeal  from  Supreme  Court. 

Actions  for  damages.  Dominick  Soriero, 
by  next  friend,  and  Rafiele  Soriero,  plaintiffs, 
respectively,  and  Pennsylvania  Eailroad  Com- 
pany, defendant  in  each  action.  Judgments 
for  plaintiffs.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Revebsed. 

Vredenhurghf  Wall  d  Carey  for  appellant. 
Charles  M.  Egan  for  respondent. 

[642]  MiNTURN,  J. — An  infant  son  and  his 
father  are  plaintiffs,  respectively,  in  two  suits 
against  the  defendant  seeking  damages  for 
injury  to  the  infant. 

While  playing  upon  some  railroad  ties, 
placed  against  defendant's  wall  abutting  Hail- 
road  avenue,  in  Jersey  City,  Dominick  So- 
riero, the  infant  plaintiff,  eight  or  nine  years 
old,  was  injured  by  the  falling  of  a  stone  from 
the  wall.  There  was  testimony  that  the 
stones  in  the  wall  had  been  loQse,  and  were 
loose  at  the  time  of  the  accident,  but  no  actual 
[643]  notice  or  knowledge  of  that  fact  was 
brought  home  to  the  defendant,  and  upon 
the  existence  of  that  fact  defendant  based 
its  motion  to  nonsuit,  as  well  its  motion  for 
a  direction  of  a  verdict  at  the  close  of  the 
case.  The  trial  resulted  In  a  verdict  for 
both  plaintiffs. 

The  motions  to  nonsuit  and  to  direct  a  ver- 
dict present  the  defence  interposed  by  defend- 
ant, as  a  question  of  law,  upon  substantially 
undisputed  facts,  as  to  the  manner  and  condi- 
tions in  which  the  accident  occurred.  We 
think  it  indisputable  that  the  ties  upon  which 
the  infant  plaintiff  v;as  playing  were  upon 
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the  public  stroet,  and  that  the  infant  was  not 
a  trespasser  upon  the  defendant's  premises  or 
property  at  the  time  of  the  accident  as  was 
the  case  in  Friedman  v.  Snare,  etc.  Co.  71  N. 
J.  L.  605,  2  Ann.  Cas.  497,  61  Atl.  401,  108 
Am.  St.  Rep   764,  70  L.R.A.  147. 

The  falling  of  the  stone  was  not  caused  by 
the  fact  that  the  ties  were  stored  upon  the 
street,  or  that  the  infant  was  playing  upon 
them  when  the  stone  fell.  Those  were  mere 
conditions  incident  to  the  situation,  and  were 
in  nowise  connected  as  primal  or  casual  fac- 
tors of  the  injury. 

The  gravamen  of  the  allegation  imposing 
liability  is  that  the  plaintiff  was  lawfully 
upon  the  public  highway,  when  a  stone,  due 
to  defendant's  carelessness  in  maintenance, 
fell,  causing  the  injury  complained  of.  That 
situation  brings  the  case  within  the  familiar 
principle  which  attributes  negligence  to  an 
abutting  owner  of  property,  who  so  negligent- 
ly manages  the  same  that  a  passerby  lawfully 
upon  the  highway  is  injured. 

Addison  states  the  principle  thus:  "Every 
occupier  of  a  house  adjoining  a  highway  is 
responsible  for  injuries  to  passersby,  arising 
from  things  falling  from  the  house  into  the 
streets,  unless  he  can  show  that  the  fall 
arose  from  storm  or  tempest,  or  some  in- 
evitable accident."  1  Add.  Torts  253,  and 
case8  cited. 

In  29  Cyc.  593,  it  is  stated  that  "the  doc- , 
trine  under  consideration  has  been  applied  in 
cases  of  materials  or  articles  falling  from 
buildings  or  other  structures  on  to  passersby 
on  a  public  street;  and  the  unexplained  fall- 
ing of  a  building  or  other  structure  creates  a 
presumption  of  negligence." 

[644]  So,  Chief  Baron  Pollock,  applying 
the  principle  to  the  case  of  a  passerby  in- 
jured on  the  highway,  by  the  falling  of  a 
barrel  of  flour  from  the  upper  window  of  an 
abutting  warehouse,  said:  "I  think  that  such 
a  case  would,  beyond  all  doubt,  afford  prima 
facie  evidence  of  negligence.  A  barrel  would 
not  roll  out  of  a  warehouse  without  some  neg- 
ligence, and  to  say  that  a  plaintiff  who  is 
injured  by  it  must  call  witnesses  from  the 
warehouse  to  prove  negligence,  seems  to  me 
preposterous.  So,  in  the  building  or  repair- 
ing a  house  or  putting  pots  on  the  chimney, 
if  a  person  passing  along  the  road  is  injured 
by  something  falling  upon  him,  I  think  the 
accident  alone  would  be  prima  facie  evidence 
of  negligence."  Byrne  v.  Boadle,  2  Hurlst. 
&  C.    (Eng.)    722. 

A  case  substantially  similar  in  principle 
to  that  at  bar  w^as  Kearney  v.  London,  etc.  R. 
Co.  L.  R.  5  Q.  B.  (Eng.)  411,  where  a  rail- 
road bridge  had  been  built  three  years,  and 
while  the  plaintiff  was  passing  under  it  on  a 
public  highway,  a  brick  fell  and  injured  him. 
A  motion  to  direct  a  nonsuit  was  made  upon 
the  ground  that  the  mere  falling  of  the  brick 


indicated  no  negligence  with  which  the  defend- 
ant could  legally  be  charged.  The  Court  of 
Queen's  Bench  held  that  the  case  was  one  for 
the  application  of  the  doctrine  of  res  ipsa 
loquitur;  or,  in  other  words,  the  falling  of 
the  brick  was  prima  facie  evidence  of  negli- 
gence. Upon  appeal  to  the  Exchequer  Cham- 
ber (L.  R.  6  Q.  B.  (Eng.)  761)  this  doctrine 
was  unanimously  affirmed. 

The  case  elucidating  the  application  of  this 
principle  in  the  concrete  are  numerous,  and  a 
reference  to  a  few  of  the  most  notable  of  them 
must  suffice  for  the  purposes  of  this  case. 

In  Church  of  Ascension  v.  Buckhart,  3  Hill 
(N.  Y.)  193,  it  was  held  that  it  is  the  duty 
of  an  owner  of  a  ruinous  building  to  prevent 
its  walls  from  falling.  In  Mullen  v.  St.  John, 
57  N.  Y.  569,  15  Am.  Rep.  530,  Commissioner 
Dwight  reviews  at  length  the  authorities  sup- 
porting the  principle,  and  the  conclusion  there 
reached  was  that  the  owner  of  a  building  ad- 
joining a  street  or  highway  is  bound  to  take 
reasonable  care  that  it  be  kept  in  proper 
condition,  so  that  it  shall  not  fall  into  the 
street  or  highway  and  injure  persons  lawfully 
there;  [645]  and  the  happening  of  such  an 
accident  was  held  to  be  prima  facie  evidence 
of  negligence.  This  adjudication  has  been  fol- 
lowed by  that  court  in  Seyboldt  v.  New  York, 
etc.  R.  Co.  95  X.  Y.  502,  47  Am.  Rep.  75, 
in  Edwards  v.  New  York,  etc.  R.  Co.  98  N. 
Y.  261,  50  Am.  Rep.  659,  and  in  Volkmar  v. 
Manhattan  R.  Co.  134  N.  Y.  418,  31  N.  E, 
870,  30  Am.  St.  Rep.  678,  where  an  iron  bolt 
fell  from  defendant's  elevated  structure  upon 
a  passerby,  causing  damage. 

In  Canada  the  same  doctrine  was  applied 
in  Earl  v.  Reid,  21  Ont.  L.  Rep.  545,  cited 
with  annotations  in  18  Ann.  Cas.  1. 

The  doctrine  has  also  been  applied  in  many 
cases  where  the  contest  has  arisen  over  th-^ 
respective  liabilities  of  landlord  and  tenant 
for  the  damage  resulting  from  the  accident, 
but  in  every  instance  the  principle  of  liability 
is  conceded  whether  applied  to  one  or  the 
other,  as  the  facts  might  warrant. 

Tlie  fundamental  requirement  of  duty  upon 
the  part  of  the  defendant  is  similar  whether 
applied  to  an  adult  passerby  upon  the  street 
or  to  an  infant  playing  there,  who  invokes 
the  benefit  of  the  legal  status  comprehended 
in  the  claim  of  non  sui  juris.  McAlpin  v. 
Powell,  70  N.  Y.  126,  26  Am.  Rep.  555;  Ho- 
berg  V.  Collins,  80  N.  J.  L.  426,  78  Atl.  166,  31 
L.R.A.  (N.S.)   1064. 

That  requirement  of  legal  duty  has  been  de- 
termined bv  this  court  to  be  to  exercise  rea- 
sonable  care  and  foresight  for  harm.  Kings- 
ley  v.  Delaware,  etc.  R.  Co.  81  N.  J.  L.  536, 
80  Atl.  327,  35  L.R.A. (N.S.)  338;  Munroo  v. 
Pennsylvania  R.  Co.  85  N.  J.  L.  688,  Ann. 
Cas.  1916A  140,  90  Atl.  254. 

There  was  evidence  in  the  case  at  bar  that 
the   stones   in   the   wall   where  the   accident 
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happened  were  loo»e,  and  were  about  to  fall, 
and  that  this  particular  stone  fell  and  injured 
the  infant  plaintiff.  Under  the  cases  referred 
to,  this  proof  presented  a  prima  facie  case, 
from  whicli,  in  the  absence  of  satisfactory  ex- 
culpatory evidence  upon  the  part  of  the  de- 
fendant, the  jury  might  properly  infer  negli- 
gence. 

The  charge  of  the  learned  trial  court,  how- 
ever, is  open  to  a  criticism,  which  necessitates 
the  reversal  of  this  judgment.  Speaking  of 
the  degree  of  care  which  the  law  imposed  upon 
this  defendant,  under  the  circumstances,  the 
court  charged  that  the  defendant  was  re- 
quired to  use  "that  degree  and  amount  of 
care  which  is  within  the  range  of  human  pre- 
caution [646]  and  foresight,  to  keep  the  wall 
in  such  condition  as  not  to  cause  injury  to 
a  person  upon  the  public  highway." 

Tliis  language  manifestly  misconceives  the 
limitations  of  the  rule  of  legal  duty  applicable 
to  a  landowner  in  a  situation  such  as  is  pre- 
sented here.  Tliat  rule  is  circumscribed  by 
the  limitation  of  reasonble  care  to  protect  the 
public  against  defective  construction,  or  dis- 
repair of  property  adjoining  the  public  high- 
way, and  is  co-equal  only  with  the  care  re- 
quired of  the  ordinary  prudent  man  under 
similar  circumstances.  BIyth  v.  Birmingham 
Water  Works,  11  Exch.  (Eng.)  781;  Daniel  v. 
Metropolitan  R.  Co.  L.  R.  5  H.  L.  (Eng.)  46; 
Hill  v.  Winsor,  118  Mass.  251;  Com.  v.  Pearce, 
138  Mass.  176,  52  Am.  Rep.  264;  Kingsley 
V.  Delaware,  etc.  R.  Co.  supra. 

The  judgment  must  therefore  be  reversed 
and  a  venire  de  novo  is  ordered. 

For  affirmance:     None. 

For  reversal:  The  Chancellor,  Chief  Jus- 
tice, Garrison,  Swayze,  Trenchard,  Parker, 
Bergen,  Mintum,  Kalisch,  Black,  Bogert,  Vre- 
denburgh,  Heppenheimer,  Williams,  JJ. — 14. 


NOTE. 

Applioatlon  of  Doctrine  of  Res  Ipsa 
Iioquitnr  to  Injury  to  Person  in 
Highway  Caused  by  Fall  of  Wall  or 
Portion  Thereof. 

General  Rule, 

Tlie  cases  are  nearly  all  in  accord  with 
the  holding  of  the  reported  case  that  where 
a  person  lawfully  in  the  street  is  injured 
by  the  fall  of  a  wall  or  a  portion  thereof  the 
doctrine  of  res  ipsa  loquitur  will  be  applied. 
Kearney  v.  London,  etc.  R.  Co.  L.  R.  5  Q.  B. 
(Eng.)  411,  affirmed  in  L.  R.  6  Q.  B.  750,  40 
L,.  J.  Q.  B.  285,  24  L.  T.  N.  S.  913,  20  W.  R. 
24,  19  Eng.  Rul.  Cas.  1;  Connolly  v.  Des 
Moines  Inv.  Co.  130  la.  633,  105  N."^  W.  400; 
Nicoll  v.  Sweet,  163  la.  683,  Ann.  Cas.  1916C 
661,  144  N.  W.  615;  Howe  v.  New  Orleans,  12 
La.  Ann.  481 ;  De  Muh  Estate  Corp.  v.  Frank- 
Ann.  Cas.  1916E.— 68. 


fort  Gen.  Ins.  Co.  (Mo.)  187  S.  W.  1124; 
V'incett  v.  Cook,  4  Hun  (N.  Y.)  318,  6  Thomp. 
&  C.  562;  Mentz  v.  Schieren,  36  Misc.  813, 
74  N.  Y.  S.  889;  Lubelsky  v.  Silverman,  49 
Misc.  133,  96  N.  Y.  S.  1058;  Papazian  v. 
Baumgartner,  49  Misc.  244,  97  N.  Y.  S.  399; 
Scheller  v.  Silbermintz,  50  Misc.  175,  98  N. 
Y.  S.  230;  Reynolds  v.  Starin,  50  App.  Div. 
535,  64  N.  Y.  S.  141 ;  Hughes  v.  Harbor,  etc. 
Sav.  Assoc.  131  App.  Div.  185,  115  N.  Y. 
S.  320;  Mullen  v.  St.  John,  67  N.  Y.  567,  15 
Am.  Rep.  530;  Kearner  v.  Charles  S.  Tanner 
Co.  31  R.  1.  203,  76  Atl.  833,  29  L.R.A.(N.S.) 
537.  See  also  Campbell  v.  Cluff,  9  Ont.  W. 
Rep.  401;  Atchison  v.  Plunkett,  8  Kan.  App. 
308,  55  Pac.  677,  reversed  61  Kan.  297,  59 
Pac.  646;  May  v.  Berlin  Iron  Bridge  Co.  43 
App.  Div.  569,  60  N.  Y.  S.  550;  Meaney  v. 
Horowitz,  115  App.  Div.  572,  100  N.  Y.  S. 
975;  Waterhouse  v.  Joseph  Schlitz  Brewing 
Co.  12  S.  D.  397,  81  N.  W.  725,  48  L.R.A. 
157.  Compare  Joyce  v.  Black,  226  Pa.  St. 
408,  75  Atl.  602,  27  L.R.A.(N.S.)  863;  Free- 
man V.  Carter,  28  Tex.  Civ.  App.  571,  67  S. 
W.  527.  Thus  in  Vincett  v.  Cook,  4  Hun 
(N.  Y.)  318,  6  Thomp.  &  C.  562,  it  was  said: 
"A  building  adjoining  a  highway,  which  is 
in  such  a  condition  as  to  endanger  the  safety 
of  persons  passing  along  it,  is  a  nuisance. 
The  law  casts  upon  the  owners  of  buildings 
so  situated  the  duty  of  preventing  their  being 
or  becoming  dangerous  to  persons  lawfully 
passing  along  the  highway.  Failure  in  sucli 
duty,  and  resulting  damage,  furnish  prima 
facie  evidence  of  negligence  by  the  maxim  res 
ipsa  loquitur.  The  burden  was  thus  cast  upon 
the  defendant  of  proving  that  the  building, 
at  the  time  of  the  accident,  was  safe,  so  far 
as  diligent  examination  would  show."  And 
in  Lubelsky  v.  Silverman,  49  Misc.  133,  96 
N.  Y.  S.  1056,  the  doctrine  of  res  ipsa  loquitur 
was  applied  where  it  appeared  that  the  plain- 
tiff was  injured  through  the  fall  on  him  of  a 
portion  of  a  shed  over  the  sidewalk  erected 
in  the  course  of  the  defendant's  building  oper- 
ations. To  the  same  effect  see  Scheller  v, 
Silbermintz,  60  Misc.  175,  98  N.  Y.  S.  230. 
So  the  doctrine  has  been  applied  where  it 
appeared  that  the  plaintiff  was  injured  by  the 
falling  of  a  cornice  into  the  street.  Xicoll 
V.  Sweet,  163  la.  683,  Ann.  Cas.  1916(;  661, 
144  N.  W.  615.  De  Mun  Estate  Corp.  v. 
Frankfort  Gen.  Ins.  Co.  (Mo.)  187  S.  W.  1124. 
Compare  Joyce  v.  Black,  226  Pa.  St.  408,  75 
Atl.  602,  27  L.R.A.  (N.S.)  863.  Likewise  in 
Papazian  v.  Baumgartner,  49  Misc.  244,  97 
N.  Y.  S.  399,  it  appeared  that  the  plaintiff, 
passing  along  the  street  in  front  of  a  house  of 
which  the  defendant  was  the  leasee  was  strick- 
en and  injured  by  a  piece  of  stone  which  fell 
from  the  building.  The  stone  was  broken  off 
from  the  under  side  of  a  window  sill,  about 
twenty  feet  above  the  sidewalk.  It  was  held 
that  the  case  was  one  for  the  application  of 
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the  rule  of  res  ipsa  loquitur.  Similarly  in 
Mentz  V.  Schieren,  36  Misc.  813,  74  N.  Y.  8. 
889,  it  appeared  that  while  walking  on  a  street 
the  plaintiff  was  struck  and  injured  by  an 
iron  guard  that  fell  from  one  of  the  windows 
of  the  premises  occupied  by  the  defendants. 
It  was  held  that  there  was  a  presumption  of 
negligence  sufficient  to  call  for  an  explana- 
tion. To  the  same  effect  see  Connolly  v.  Des 
Moines  Inv.  Co.  130  la.  633,  105  N.  W.  400. 
In  Hughes  v.  Harbor,  etc.  Sav.  Assoc.  131 
App.  Div.  185,  115  N.  Y.  S.  320,  it  appeared 
that  while  the  plaintiff  was  passing  along  the 
street,  he  was  struck  and  injured  by  a  brick 
which  fell  from  the  top  of  a  building,  a  dis< 
tance  of  one  hundred  feet.  A  fire  had  oc- 
curred in  the  upper  part  of  the  building  sev- 
eral weeks  before  the  accident  which  had  dam- 
aged the  walls  and  a  contractor  had  been  em- 
ployed to  repair  the  roof.  It  was  held  that 
the  case  was  one  for  the  application  of  the 
doctrine  of  res  ipsa  loquitur.  In  Kearner  v. 
Charles  S.  Tanner  Co.  31  R.  I.  203,  76  Atl. 
833,  29  L.R.A.(N.S.)  537,  it  appeared  that  the 
plaintiff's  intestate  while  passing  along  a 
street  was  killed  by  the  fall  of  a  wall  of  a 
building  occupied  as  a  starch  manufactory 
caused  by  an  explosion  of  starch  dust.  It  was 
held  that  the  doctrine  of  res  ipsa  loquitur 
applied.  The  court  said:  "As  well-regulated 
starch  manufactories  do  not  ordinarily  ex- 
plode while  the  business  therein  is  conducted 
with  a  reasonable  degree  of  care,  it  would 
seem  as  though,  after  such  an  explosion  has 
taken  place  and  has  caused  the  death  of  a 
person  lawfully  using  the  highway  while  ig- 
norant of  the  danger  to  which  he  was  ex- 
posed, it  is  not  asking  too  much  to  require 
the  proprietor  to  explain,  for  the  benefit  of 
the  representatives  of  the  deceased,  the  cause 
of  such  explosion.  As  the  business  is  entire- 
ly within  the  control  of  the  defendant  and 
its  methods  of  manufacturing  starch  may  be 
good,  bad,  or  indifferent,  it  is  called  upon  to 
explain  when  a  fatal  explosion  occurs  within 
its  premises."  In  our  opinion,  the  case  is  in- 
cluded  within   the  doctrine  aforesaid." 

The  application  of  the  doctrine  of  res  ipsa 
loquitur  where  a  person  in  the  street  has  been 
injured  by  the  fall  of  a  wall  or  a  portion 
thereof  does  not  have  the  effect  of  shifting  the 
burden  of  proof.  Connolly  v.  Des  Moines  Inv. 
Co.  130  la.  633,  105  N.  W.  400,  wherein  the 
court  said:  ''Tlie  jury  was  .  .  .  told  that 
when  a  'building  or  a  part  thereof  falls  with- 
out apparent  cause,  and  an  injury  results 
therefrom,  proof  of  the  accident  and  injury 
raises  a  presumption  of  negligence  on  the  part 
of  the  owners.'  There  is  no  controversy  be- 
tween counsel  as  to  the  rule  thus  announced, 
but  the  appellant  contends  that  it  shifted  the 
burden  of  proof  and  required  the  defendants 
to  prove  their  freedom  from  negligence  on  the 
whole  case.     The   position   cannot  be  main- 


tained, however.  A  presumption  of  this  kind 
does  no  more  than  to  relieve  the  plaintiff  from 
going  forward  with  his  evidence  of  the  de- 
fendants' negligence  until  the  defendant  has 
produced  his  evidence  on  the  subject.  It  has 
the  force  and  effect  of  a  prima  facie  case,  and 
nothing  more.  If  there  be  no  evidence  re- 
butting the  presumption  it  may  be  sufficient 
to  sustain  the  party  in  whose  favor  it  arises, 
but  it  does  not  shift  the  burden  of  proof." 

As  to  the  liability  of  the  owner  of  a  build- 
ing for  injuries  to  a  person  on  the  higiiway 
caused  by  its  collapse,  see  the  note  to  Earl 
V.  Keid,  18  Ann.  Cas.  1. 

Lttnitations  of  Rule. 

It  is  only  in  the  absence  of  explanatory  cir- 
cumstances as  to  the  cause  of  the  fall  of  a 
wall  that  negligence  on  the  part  of  the  owner 
is  presumed  as  to  a  person  on  the  highway 
injured  by  its  fall.    Ryder  v.  Kinsey,  62  Minn. 
85,   64  N.   W.  94,  54  Am.   St.   Rep.   623.  34 
L.R.A.    567.      "The   rule,   res    ipsa    loquitur, 
aids  the  injured  person  who  does  not  know 
why  a  certain  catastrophe  happened,  or  does 
not  fully  know  and  needs  the  aid  of  a  pre- 
sumption  to  complete  his   case.     But  if  ho 
knows,  just  how  it  came  to  happen  and  just 
what  caused  it,  and  proves  it,  there  is  neither 
room  nor  necessity  for  a  presumption."    Mac 
Anany  v.  Shipley,  189  Mo.  App.  396,  176  S 
W.  1079,  wherein  it  appeared  that  a  suit  wa< 
brought  against  the  tenant  of  a  building  to 
recover   damages   for    injuries    sustained   br 
the  plaintiff  by  reason  of  being  struck  by  a 
board  blown  from  the  building  while  he  wsj^ 
passing  along  a  walk.     The  petition  charged 
general    negligence    only,    but    the    plaintilT 
proved  that  the  building  was  old  and  that 
the  board  was  loose  for  a  long  time  and  \U 
condition  plainly  apparent.     It  was  held  to 
be  error  for  the  trial  court  to  give  an  instruc- 
tion giving  the  plaintiff  the  aid  of  the  pre- 
sumption arising  under  the  rule  of  res  ipsi 
loquitur. 

It  seems  that  the  doctrine  of  res  ipsa  loqui- 
tur is  not  applicable  as  against  one  not  in  con- 
trol or  possession  of  the  premises  at  the  timo 
of  the  injury.  Cross  v.  Koster,  17  App. 
Div.  402,  45  N.  Y.  S.  215.  See  also  Uggla  v 
Brokaw,  117  App.  Div.  586,  102  X.  V.  S. 
857  Thus  in  the  case  first  cited  an  ai-tion 
to  recover  damages  for  personal  injuries  su^i- 
tained  by  the  plaintiff  through  the  falling  of 
a  piece  of  a  terra  cotta  ornament  from  the 
front  of  a  building,  the  defendant  was  one 
who  had  been  employed  by  the  owner  t?> 
dc<*orate  the  building.  The  defendant  hjid 
completed  the  work  and  left  the  premises  sev- 
eral days  before  the  accident.  The  evidence 
tended  to  show  that  some  of  the  decorations 
were  "flopping  all  over  the  building,"  and 
that  one  of  them  flew  up  with  the  breeze  and 
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caught  and  dielodged  the  piece  of  terra  cotta 
which  struck  the  plaintiff.  After  the  decora- 
tions had  been  placed  and  before  the  accident 
an  employee  of  another  contractor  employed 
about  the  building  placed  ropes  and  fastenings 
over  portions  of  the  building  covered  by  the 
decorations,  but  it  was  not  shown  whether 
they  interfered  with  the  decorations.  It  was 
held  that  the  doctrine  of  res  ipsa  loquitur 
was  not  applicable. 


LOVEJOT 


V. 


DENVER  AND  RIO  GRANDE 
RAIIiROAD  COMPANY. 

Colorado  Supreme  Court — March  1,  1915. 

69  Colo.  222;  146  Pac*  263. 


Railroads  ^  Action  for  Neglis^nce  — 
Pleading. 

A  complaint,  which  alleges  that  a  railroad 
engineer  in  charge  of  a  switching  train, 
placed  a  five  year  old  boy  upon  his  engine 
and  then  started  it  without  taking  proper 
precautions  for  the  boy's  safety,  does  not  al- 
lege that  the  railroad  had  failed  to  employ 
a  competent  engineer. 

NeKlisenoe  ^  AttraotiTc  Nnisaneo  — 
Railroad  Engine. 

The  doctrine  that  one  who  leaves  an  at- 
tractive and  dangerous  machine  on  his  prem- 
ises thereby  invites  children  to  play  with  it, 
and  must  use  due  care  to  protent  such  chil- 
dren from  injury,  does  not  apply,  where  a 
railroad  engineer  placed  a  five  year  old  boy 
on  his  engine  and  then  put  it  in  motion 
without  taking  proper  precautions  for  the 
boy's  safety. 

[See  Ann.  Cas.   1913A  115.] 

Contributory  Negligence  ^  Child  of 
Five. 

A  boy  five  years  of  age  is  presumed  to  be 
unconscious  of  the  danger  of  riding  on  a 
locomotive,  and  is  not  contributorily  np^Ii- 
gent  in  permitting  the  engineer  to  place  him 
thereon  for  the  purpose  of  giving  him  a  ride, 

[See  Ann.  Cas.   1913B  969.] 

Master  and  Servant  ^  Iiiability  to 
Third  Persons  —  Scope  of  En&ploy- 
ment. 

A  master  is  liable  for  the  negligent  acts 
of  his  servant  only  when  those  acts  are  with- 
in the  scope  of  his  employment,  but  where 
the  servant  fails  to  perform  a  clear  duty  im- 
posed on  him  by  his  employment,  the  master 
is  liable  for  such  failure. 

[Sec  183  Am.  St.  Rep.  869.] 


Railroads  —  Person  on  Loconiotive  by 
Permission  of  Engineer  —  I<iability 
for  Injury. 

Where  an  engineer,  in  sole  charge  of  an 
engine  and  cars,  placed  a  five  year  old  boy 
on  the  engine  to  give  him  a  ride  and  then 
started  the  engine  without  taking  proper  pre- 
cautions for  the  boy's  safety,  so  that  he  was 
thrown  off  and  injured,  even  if  the  act  of 
placing  the  boy  on  the  engine  was  outside 
the  scope  of  the  engineer's  employment  so 
as  not  to  render  the  company  liable  therefor, 
it  was  liable  for  the  engineer's  failure  to 
perform  the  duty  impost  on  him  by  hiw 
employment  to  keep  children  off  the  engine. 

[See  note  at  end  of  this  case.] 

Error  to  District  Court,  City  and  County 
of  Denver:  Kiddle,  Judge.    • 

Action  for  damages.  Manley  Lovejoy, 
plaintiff,  and  Denver  and  Rio  Grande  Rail- 
road Company,  defendant.  Judgment  for  de- 
fendant. Plaintiff  brings  error.  The  facts 
are  stated  in  the  opinion.    Reversed. 

John  A.  Rush  for  plaintiff  in  error. 
E,  N.  Clark  and  R,  Q,  Lucaa  for  defendant 
in  error. 

[223]  SooriT,  J. — ^The  complaint  in  this  case 
alleged  in  substance  that  the  defendant  oper- 
ates a  spur  or  branch  railroad  track  running 
from  its  main  line  near  the  city  of  Leadville, 
to  the  Ibex  mining  property.  Tliat  on  the 
day  of  the  accident  complained  of,  the  engi- 
neer of  defendant  company  was  in  full  charge 
of  the  conduct  and  operation  of  the  defend- 
ant's engine  and  train  operated  on  the  said 
branch  or  spur  of  [224]  its  road.  That  there 
was  no  conductor  for  the  train,  but  that  the 
engineer  was  in  full  charge  thereof.  That  the 
engine  was  coupled  to,  and  engaged  in  push- 
ing, a  string  of  freight  cars,  had  a  tender 
attached  behind,  and  was  then  so  being  oper- 
ated by  the  said  engineer  in  the  line  of  his 
employment.  That  the  latter  stopped  the 
engine  and  cars  where  the  said  branch  lino 
crossed  the  public  highway,  which  likewise 
runs  between  the  city  and  the  Ibex  mining 
property. 

It  is  then  alleged  that  the  plaintiff,  a  boy 
of  five  years,  with  a  little  brother  and  sister, 
approached  the  engine,  when  the  engineer  got 
down  from  his  cab  and  called  to  the  plaintiff 
saying  ho  had  a  present  for  him.  That  the 
said  engineer  had  taken  the  plaintiff  and  his 
brother  and  sister  on  the  engine  and  given 
them  a  ride  a  few  days  prior.  That  the  en 
gineer  asked  plaintiff  if  he  wanted  to  ride 
on  the  engine  and  thereupon  lifted  him  up 
and  into  the  cab.  and  then  started  his  engine 
forward  in  pursuance  of  his  employment, 
leaving  the  plaintiff  unguarded  and  uncared 
for,  and  that  in  some  manner  the  plaintiff 
fell  off  the  engine,  and  the  wheels  of  the  ten- 
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der  ran  over  and  crushed  one  of  his  legs  so 
that  it  became  necessary  to  have  it  ampu- 
tated. The  court  sustained  a  demurrer  to  the 
complaint  upon  the  ground  that  it  did  not 
state  facts  sufficient  in  law  to  constitute  a 
cause  of  action. 

Tlie  plaintiff  elected  to  stand  upon  his  com- 
plaint and  brings  the  case  here  for  review. 

The  acts  of  the  engineer  alleged  to  consti- 
tute negligence  are:  (a)  that  there  was  a 
duty  resting  upon  the  engineer  in  this  case, 
to  prevent  the  child  from  being  placed  on  the 
engine;  (b)  that  there  was  a  duty  resting 
on  the  engineer  to  safely  remove  the  boy 
from  the  engine  before  starting  to  operate  it; 
(c)  that  there  was  a  duty  resting  on  the  en- 
gineer, after  having  placed  the  plaintiff  on  the 
engine  and  not  having  caused  him  to  be  re- 
moved therefrom,  [225]  to  have  safely  guard- 
ed him  while  the  engine  was  in  motion.  That 
the  engineer  by  his  neglect  and  failure  to  per- 
form all  or  any  one  of  these  duties  was  guilty 
of  such  negligence  as  will  make  the  defendant 
liable  for  the  injury. 

Other  acta  of  negligence  alleged  are:  (1) 
that  there  was  a  duty  resting  on  the  company 
to  use  great  caution  in  the  selection  of  an 
engineer  who  is  careful  and  competent,  and 
that  the  defendant  did  not  exercise  proper 
care  in  selecting  the  said  engineer,  and  for 
such  reason  the  defendant  is  guilty  of  negli- 
gence in  this  case;  (2)  that  the  said  engine 
was  a  powerful  and  dangerous  instrument, 
especially  attractive  to  children,  and  there- 
fore the  failure  to  select  a  competent  engineer 
was  equivalent  to  negligently  leaving  such 
dangerous  instrument  without  guard  and  in 
an  unsafe  condition. 

Admitting  the  duty  of  the  defendant  to 
employ  competent  and  skilled  engineers,  there 
js  no  sufficient  allegation  in  the  complaint  of 
the  non-observance  of  such  duty,  nor  is  there 
any  allegation  at  all  that  the  engineer  here 
was  not  competent  or  skilled  as  such.  That 
he  may  have  been  unduly  kind-hearted  and 
devoted  to  children,  to  the  possible  neglect 
of  a  duty  as  charged  here,  is  not  such  a  mat- 
ter as  may  reasonably  be  foreseen  in  his  em- 
ployment, conceding  his  qualifications  other- 
wise. 

Neither  are  we  able  to  see  how  the  turn- 
table doctrine  is  applicable  to  the  facts  in 
this  case.  This  doctrine  is  well  stated  in  the 
brief  of  defendant  in  error  to  be: 

"The  leaving  or  maintaining  of  a  dangerous 
and  attractive  machine,  or  other  instrument 
or  agency  upon  one's  premises,  under  circum- 
stances which  naturally  tend  to  attract  or 
allure  young  children  of  immature  judgment, 
and  to  induce  them  to  believe  that  they  are  at 
liberty  to  enter  and  handle  or  play  with  it,  is 
tantamount  to  an  implied  invitation  to  enter. 
Tfence,  a  corresponding  duty  is  imposed  upon 
the   owner   or   occupant   of   the   premises   to 


prevent  the  [226]  intrusion,  or  to  protect 
from  personal  injury  such  children  as  may 
be  60  attracted  and  thus  induced  to  enter, 
and  who  are  incapable  of  appreciating  the 
attending  dangers.  The  doctrine  is  founded 
upon  the  principle  that  when  one  sets  a  temp- 
tation before  young  children  under  circum- 
stances which  in  law  is  equivalent  to  holding 
out  of  an  inducement  to  enter,  he  must  use 
ordinary  care  to  protect  them  from  harm.  It 
is  but  applying  the  general  rule  that  when 
one  induces  or  invites  another  upon  his  prem- 
ises, he  must  use  ordinary  care  to  avoid  in- 
juring him." 

The  leading,  if  not  the  first  American  ease 
upon  this  subject,  is  that  of  Sioux  City,  etc. 
R.  Co.  V.  Stout,  17  Wall.  657,  21  U.  S.  (L.  ed. . 
745,  which  involved  an  injury  to  a  child  by 
leaving  a  railroad  turntable  unlocked,  and 
therefore  in  an  unsafe  condition  for  chil- 
dren who  might  naturally  be  attracted  there- 
to. The  reason  for  the  rule  was  stated  in 
that  case  to  be: 

^'As  it  was  in  fact,  on  this  occasion,  so 
it  was  to  be  expected  that  the  amusement  of 
boys  would  have  been  found  in  turning  this 
table  while  they  were  on  it  or  about  it.  This 
could  certainly  have  been  prevented  by  lock- 
ing the  turntable  when  not  in  use  by  the 
company.  It  was  not  shown  that  this  would 
cause  any  considerable  expense  or  inconven- 
ience to  the  defendant.  It  could  probably 
have  been  prevented  by  the  repair  of  a  broken 
latch.  This  was  a  heavy  catch,  which,  by 
dropping  it  into  a  socket,  prevented  the  revo- 
lution of  the  table.  There  had  been  one  on 
this  table  weighing  some  eight  or  ten  pounds, 
but  it  had  been  broken  off  and  had  not  been 
replaced.  It  was  proved  to  have  been  usual 
with  railroad  companies  to  have  upon  their 
turntables  a  latch  or  bolt  or  some  similar 
instrument.  The  jury  may  well  have  believed 
that  if  the  defendant  had  incurred  the  trifling 
expense  of  replacing  this  latch,  and  had  taken 
the  slight  trouble  of  putting  it  in  place, 
these  very  small  boys  would  not  have  taken 
the  pains  to  lift  it  out,  and  thus  the  whole 
difficulty  would  have  been  avoided.  Thus 
[227]  reasoning,  the  jury  would  have  reached 
the  conclusion  that  the  defendant  had  omitted 
the  care  and  attention  that  it  ought  to  have 
given,  that  it  was  negligent  and  that  its  neg- 
ligence caused  the  injury  to  the  plaintiff." 

This  cannot  be  well  said  to  apply  to  the 
instant  case  of  an  engine  being  then  operated 
and  in  direct  charge  and  control  of  defend- 
ant's engineer.  So  that,  if  the  defendant  is 
to  be  held  liable,  it  must  be  bv  reason  of  the 
acts  and  conduct  of  the  engineer  so  alleged 
to  constitute  negligence. 

It  will  be  observed  that  under  the  allega- 
tions of  the  complaint,  the  engineer  '-as  in 
sole  charge  and  control  of  the  engine  and 
train,  and   for  such  reason  there  can  be  in 
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this  case  none  of  those  distinctions  sometimes 
indulged  in,  arising  in  cases  where  the  train 
was  in  charge  of  a  conductor  or  other  train- 
managing  official y  and  where  the  injury  oc- 
curred through  the  alleged  negligence  of  the 
engineer  alone. 

The  plaintiff  was  of  that  age  when  he  must 
be  presumed  to  be  unconscious  of  the  danger 
incurred  in  being  placed  on  the  engine,  or  to 
be  possessed  of  a  judgment  to  resist  the  temp- 
tation to  his  childish  curiosity,  and  pleasure, 
offered  by  the  invitation  and  act  of  the  en- 
gineer. Hence,  there  can  be  no  contributory 
negligence,  and  we  have  only  to  determine 
the  question  of  negligence  for  which  the  de- 
fendant company  may  or  may  not  be  held. 

That  the  injury  occurred  by  reason  of,  and 
was  due  to  the  alleged  acts  of  the  engineer, 
is  not  disputed,  but  it  is  argued  that  in  so 
doing  he  was  not  acting  within  the  actual 
or  apparent  scope  of  his  authority,  and  for 
such  reason  the  defendant  is  not  responsible. 

The  doctrine  in  this  regard  may  be  said 
to  be  as  in  substance  stated  by  our  text 
writers : 

'*In  order  to  make  a  master  liable  in  tort 
for  an  injury  caused  by  the  wrongful  or  neg- 
ligent act  of  his  servant,  it  must  appear  that 
the  act  was  within  the  actual  or  apparent 
scope  of  the  servant's  authority;  for  if  the 
servant  was  not  [228]  acting  in  the  due  course 
of  his  employment  for  his  master,  but  in 
contravention  of  his  duty  to  him  and  against 
his  interest,  the  master  is  not  liable.  Addi- 
son on  Torts,  §  1809." 

"The  liability  of  the  master  for  intentional 
acta,  which  constitute  legal  wrongs,  can  only 
arise  when  that  which  is  done  is  within  the 
real  or  apparent  scope  of  the  master's  busi- 
ness. It  does  not  arise  where  the  servant  has 
stepped  aside  from  his  employment  to  com- 
mit a  tort,  which  the  master  neither  directed 
in  fact,  nor  could  have  been  supposed,  from 
the  nature  of  his  employment,  to  have  au- 
thorized or  expected  the  servant  to  do." 
Cooley  on  Torts,  635. 

"The  master  is  liable  for  the  acts  of  his 
servant,  not  only  when  they  are  directed  by 
him,  but  also  when  the  scope  of  his  employ- 
ment or  trust  is  such  that  he  has  been  left  at 
liberty  to  do  while  pursuing  or  attempting 
to  discharge  it,  the  injurious  act  complained 
of.  It  is  not  merely  for  the  wrongful  acts 
he  was  directed  to  do,  but  for  the  wrongful 
acts  he  was  suffered  to  do,  that  the  master 
must  respond."    Cooley  on  Torts,  534. 

But  where  there  is  a  clear  duty  of  the 
servant  and  where  he  fails  or  neglects  to  per- 
form such  duty,  and  such  failure  results  in, 
and  is  the  proximate  cause  of  an  injury,  then 
the  master  is  liable  for  the  negligent  acts  of 
his  servant. 

In  the  case  of  Kuting  v.  Chicago,  etc.  R. 
Co.  116  Wis.  13,  92.N.  W.  358,  60  L.R.A.  158, 


96  Am.  St.  Hep.  936,  the  principle  that  a  mas- 
ter is  not  responsible  for  the  torts  of  a  serv- 
ant when  the  servant  has  departed  from  his 
employment,  as  distinguished  from  the  ques- 
tion as  to  whether  he  had  departed  from,  or 
neglected  his  duty  in  the  line  of  employment, 
is  so  clearly  stated  as  to  justify  the  insertion 
of  that  portion  of  the  opinion  here.  In  that 
case  the  court  stated: 

"So  the  situation  to  be  considered  upon  the 
motion  is:  The  defendant  placed  these  dan- 
gerous explosives  in  the  [229]  custody  of  its 
servant,  to  be  placed  on  the  track  in  certain 
contingencies  as  a  warning  to  approaching 
trains.  The  servant,  howeyer,  placed  one  on 
the  track  when  not  contemplated  by  the  em- 
ployer, evidently  for  his  own  amusement,  and 
in  dangerous  proximity  to  third  persons,  and 
moved  the  engine  over  it,  causing  it  to  ex- 
plode, and  inflict  injury  on  one  of  such  per- 
sons; and  the  question  is  whether  a  verdict 
for  the  injured  person  against  the  principal 
can  be  sustained  under  such  circumstances. 
We  think  this  question  must  be  answered  in 
the  affirmative.  The  principle  that  a  master 
is  not  responsible  for  the  torts  of  his  servant 
when  the  servant  has  departed  from  his  »n- 
ployment  is  well  understood.  If  this  principle 
were  as  easy  of  application  as  it  is  of  state- 
ment, we  should  have  little  difficulty;  but, 
like  many  another  simple  and  plain  principle, 
its  application  to  concrete  facts  is  sometimes 
very  difficult.  The  question,  generally,  is 
whether  the  servant  has  departed  from  liis 
employment,  or  whether  he  has  departed  from 
or  neglected  a  duty  in  the  line  of  that  em- 
ployment. In  the  first  case  the  principal  is 
not  responsible  for  his  acts,  and  in  the  second 
case  he  is.  Applying  the  principle  to  the 
present  case,  supposing  that  the  jury  had 
found  that  the  engineer  placed  the  torpedo 
on  the  track,  it  seems  quite  plain  that  a  ver- 
dict for  the  plaintiff  might  be  sustained.  The 
engineer's  duty  was  to  operate  the  engine; 
to  take  care  of  the  torpedoes,  and  see  that 
they  were  used  only  at  proper  times  and 
places.  The  company  had  placed  in  his  charge 
these  dangerous  agencies,  and  authorized  him 
to  use  them  at  proper  times.  In  placing  one 
of  them  upon  the  tracks  as  he  did,  he  was 
doing  what  the  company  had  directly  author- 
ized him  to  do;  but  he  was  not  doing  it  at 
the  time  or  place  authorized  by  the  master. 
He  was  not  beyond  the  scope  of  his  employ- 
ment, but  he  was  wilfully  or  wantonly  vio- 
lating a  duty  resulting  from  his  employment, 
namely,  his  duty  to  safely  keep  and  properly 
use  the  torpedoes.  There  have  been  many 
cases  involving  [230]  the  application  of  this 
principle,  and  they  cannot  be  said  to  be  en- 
tirely harmonious;  but  the  principle  above 
stated  is  believed  to  be  substantiated  by  the 
great  weight  of  authority.  The  doctrine  is 
quite  well  stated  in  Pittsburgh,  etc.  St.  L.  R. 
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Co.  V.  Shields,  47  Ohio  St.  387,  24  N.  E.  658, 
8  L.R.A.  464,  21  Am.  St.  Rep.  840,  as  fol- 
lows: 

"A  servant  may  depart  from  his  employ- 
ment without  making  his  master  liable  for 
his  negligence  when  outside  of  the  employ- 
ment of  his  master,  and  he  so  departs  when- 
ever he  goes  beyond  the  scope  of  his  employ- 
ment and  engages  in  affairs  of  his  own,  but  he 
cannot  depart  from  the  duty  intrusted  to 
him  when  that  duty  regards  the  rights  of 
others  in  respect  to  the  employment  of  dan- 
gerous instruments  by  the  master  in  the 
prosecution  of  his  business,  without  making 
the  master  liable,  for  the  consequences;  for 
the  first  step  in  that  direction  is  a  breach  of 
the  duty  intrusted  to  him  by  the  master,  and 
his  negligence  in  this  regard  becomes  the 
negligence  of  the  master." 

That  a  railroad  engine  being  operated  as 
was  the  one  in  question,  was  an  unsafe  and 
dangerous  place  for  a  child  of  tender  years,  is 
not  only  alleged  in  the  complaint,  but  must 
be  assumed  as  a  matter  of  common  knowl- 
edge. 

Counsel  contends  that  the  act  of  the  en- 
gineer in  placing  the  child  upon  the  engine 
alone  was  the  proximate  cause  of  the  injury, 
and  that  such  act  was  without  the  scope  of 
his  authority,  therefore  no  liability  atta<;hed. 

Even  if  we  concede  for  the  moment  that 
there  was  no  liability  upon  the  part  of  the 
defendant  for  the  mere  act  of  placing  the 
child  on  the  engine,  yet  even  under  the  au- 
thority of  cases  so  holding,  the  child  was  on 
the  engine,  in  a  concededly  dangerous  posi^ 
tion,  with  the  positive  knowledge  of  the  en- 
gineer, who  then  placed  his  engine  in  motion. 
Under  such  circumstances  it  was  his  duty  to 
put  the  boy  safely  off  the  engine,  which  if 
he  had  done,  the  accident  would  in  all  human 
probability  have  been  avoided. 

[231]  This  is  nothing  more  than  the  appli- 
cation of  the  doctrine  of  the  duty  to  exercise 
reasonable  care.  The  reason  for  the  rule,  and 
the  distinction  made  in  this  class  of  oases  is 
well  stat^  in  the  case  of  Chicago,  etc.  R.  Co. 
V.  West,  125  111.  320,  17  N.  E.  788,  8  Am.  St. 
Rep.  380,  as  follows: 

"Conceding,  as  must  be  done,  the  engineer 
invited  plaintiff  to  ride  with  him  on  his  en- 
gine, he  was  acting  without  the  scope  of  any 
duty  he  owed  to  his  employer,  and  had  any 
injury  come  to  plaintiff  on  account  of  that  act 
of  the  engineer  itself,  whether  negligently 
done  or  not.  the  master  would  be  liable.  If 
that  were  all  there  is  of  this  case,  it  is  plain 
the  judgment  would  be  contrary  to  law,  and 
should  be  set  aside.  The  action  is  not  based 
on  any  such  ground.  It  is  sought  to  recover 
for  a  very  different  reason.  It  is  because 
when  plaintiff  was  on  the  engine,  no  matter 
how  he  got  there,  it  was  the  duty  of  the 
engineer  to  put  him  off,  and  in  doing  so  he 


was  obliged  to  observe  reasonable  care.  The 
rules  of  the  company,  in  evidence,  shows  it 
was  unlawful  for  any  one,  other  than  cer- 
tain employees,  to  ride  upon  the  engine. 
Should  any  stranger  get  upon  the  engine, 
it  would  clearly  be  the  duty  of  the  engineer 
to  put  him  off,  and  in  doing  so  he  would  be 
acting  within  the  general  scope  of  his  em- 
ployment, and  if,  in  the  discharge  of  that 
duty,  he  negligently  or  wantonly  injured 
such  person,  the  master  would  be  liable.  In 
this  case  it  may  be  conceded  plaintiff  was 
wrongfully  on  the  engine,  whether  he  was 
there  by  the  invitation  of  the  engineer  or  by 
his  own  wrongful  conduct,  and  it  was  the 
duty  of  the  engineer  to  cause  him  to  get  off. 
At  the  time  of  the  accident  plaintiff  was 
about  seven  years  old,  and,  of  course,  was 
too  young  to  observe  much,  if  any,  care  for  hu 
personal  safety.  It  was  the  duty  of  the  en- 
gineer to  observe  care,  even  if  plaintiff  was 
in  the  wrong  in  getting  upon  the  engine.  It 
was  admitted  by  counsel  at  the  trial,  *the 
engineer  has  no  right  to  throw  a  boy  off  or 
to  kick  him  off.'  That  concession  is  in  har- 
mony with  the  law  that  makes  it  [2321  hi^ 
duty  to  observe  reasonable  care,  under  the 
circumstances,  in  putting  a  person  off  the 
engine,   even   when   wrongfully  there." 

This  is  but  to  apply  the  same  reasoning 
upon  which  is  based  the  rule  of  last  clear 
chance,  though  not  to  the  same  extent  as  in 
the  uniform  cases  in  this  court,  for  the  peril 
of  the  plaintiff  here  was  within  the  actual 
knowledge  and  presence  of  the  engineer,  with 
the  undisputed  opportunity  and  power  to  have 
avoided  the  accident.  The  present  case  can 
be  no  different  in  principle  than  if  the  plain- 
tiff had  been  between  the  rails  in  front  of 
the  engine,  and  plainly  visible  to  the  engineer 
when  he  put  the  engine  in  motion.  There 
may  be  a  difference  in  degree  of  danger,  or  in 
the  certainty  of  injury,  but  there  is  obvious 
peril  in  either  case. 

Tlie  right  to  recovery  will  scarcely  be  ques- 
tioned under  the  circumstances  stated.  Ala- 
bama G.  S.  R.  Co.  V.  Burgess,  119  Ala.  55.). 
25  So.  251,  72  Am.  St.  Rep.  943;  Bur;;  v. 
Chicago,  etc.  R.  Co.  90  la.  106,  57  N.  W.  680, 
48  Am.  St.  Rep.  419. 

In  Missouri,  etc.  R.  Co.  v.  Tonahill  (Tex.> 
54  S.  W.  419,  a  bov  eleven  or  twelve  veara  old 
and  of  immature  judgment  and  discretion,  in 
an  attempt  to  board  a  train  while  moving 
out  of  a  depot,  fell  and  was  injured.  It 
was  held  to  be  the  duty  of  the  employees 
of  the  company  to  use  ordinary  care  to  pre- 
vent the  attempt,  and  that  the  company  w-aa 
liable. 

So,  where  a  boy  ten  years  old  and  of  ordi- 
nary intelligence  was  injured  while  riding 
on  the  pilot  of  the  engine  of  a  work  train, 
it  was  held  that  the  employees  had  no  ri^ht 
to  permit  any  one  to  ride  on  the  train,  and 
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that  they  were  guilty  of  negligence  in  failing 
to  use  care  to  prevent  children  from  riding 
thereon.  St.  Louis  S.  W.  R.  Co.  v.  Aberna- 
thy,  28  Tex.  Civ.  App.  613,  68  S.  W.  539. 

In  the  case  of  an  injury  to  a  boy  six  or 
seven  years  of  age,  it  was  held  in  Burke  v. 
Ellis,  105  Tenn.  702,  58  S.  W.  865,  that: 

[233]  ^'It  is  negligence  per  ae  to  permit  a 
child  of  such  tender  years  to  climb  on  and 
ride  upon  a  car  loaded  with  loose  earth,  that 
is  liable  to  slip  and  throw  the  child  off  at 
any  time.  In  such  case  the  statement  of  the 
facts  makes  out  a  case  of  negligence,  and  the 
opinion  of  witnesses  is  not  needed  to  show 
that  such  an  act  is  negligence.  An  open  car 
loaded  with  earth  is  such  an  inducement  as 
would  naturally  lead  children  into  danger, 
«nd  it  was  negligence  not  to  keep  them  away 
from    the    cars    under    such    circumstances." 

In  Harris  v.  Southern  R.  Co.  (Ky.)  76  S. 
W.  151,  in  the  case  of  a  boy  thirteen  years 
of  age,  it  was  said: 

''If  appellant  was  directed  or  invited  by 
the  engineer  and  fireman,  or  either  of  them, 
to  go  upon  the  tender  and  shovel  coal  for 
their  convenience,  and  they  started  the  train 
to  Louisville,  and  after  it  was  moving  they 
directed  him  to  get  off  the  train  while  it  was 
in  motion,  and  under  such  circumstances  he 
attempted  to  alight  from  the  train,  and  as  a 
result  thereof  he  received  his  injury,  the  ap- 
pellee was  responsible,  unless  at  the  time  he 
attempted  to  alight,  the  speed  of  the  train 
made  the  danger  to  him  so  imminent  and 
obvious  that  an  ordinarily  prudent  person 
of  his  age  and  discretion  would  not  have  in- 
curred the  risk." 

In  the  case  of  a  child  four  years  of  age 
being  permitted  to  ride  in  an  exposed  and 
dangerous  place  upon  a  street  car,  East  Sag- 
inaw City  R.  Co.  V.  Bohn,  27  Mich.  503,  Judge 
Cooley  writing  the  opinion,  it  was  said  of 
the  duty  of  a  railroad  company: 

"That  the  duty  of  the  railway  company 
not  to  permit  persons  to  ride  in  unsafe  places 
on  their  cars  is  the  same,  and  rests  upon  the 
same  reasons,  with  their  duty  not  to  make  use 
of  vehicles  wholly  unsafe,  appears  to  me  en- 
tirely clear." 

It  was  further  said  in  that  case : 

"If,  however,  it  was  dangerous  for  passen- 
gers 'to  stand  or  sit  on  the  front  platform, 
where  the  driver  himself  would  [234]  be,  it 
would  not  only  be  his  right  and  duty  to  notify 
any  who  might  occupy  it  of  the  danger,  but 
if  they  were  of  an  age  not  to  be  likely  to  un- 
derstand the  risk,  or  able  to  judge  for  them- 
selves, or  if  he  knew  them  to  be  insane  or 
otherwise  unable  to  exercise  discretion,  the 
duty  would  not  be  fully  performed  without  an 
enforcement  of  proper  regulations  to  compel 
their  occupying  positions  less  exposed." 

And  again,  the  court  said: 


"The  action  is  for  negligence  in  carrying 
him  in  an  exposed  and  dangerous  place  on 
the  car,  and  the  negligence  was  the  same 
whether  he  was  compelled,  or  only  permitted 
to  ride  there." 

The  principle  upon  which  these  cases  rest 
has  been  fully  upheld  by  this  court  in  the  case 
of  Pueblo  St.  R.  Co.  v.  Sherman,  25  Colo.  114, 
53  Pac.  322,  71  Am.  St.  Rep.  116,  wherein  it 
was  held  to  be  negligence  for  the  motorman 
of  a  street  car  to  permit  a  boy  thirteen  years 
old,  who  is  not  a  passenger,  to  ride  upon  the 
car  for  amusement,  and  to  alight  while  the 
car  is  in  motion,  for  the  purpose  of  turning 
the  trolley,  and  that  the  company  is  liable 
for  such  negligence.  It  was  there  said  of  the 
duty  of  the  motorman  in  charge  of  the  car 
to  exercise  reasonable  care,  regardless  of  in- 
structions and  regardless  of  the  fact  that, 
generally  speaking,  the  acts  of  the  motor- 
man  were  not  within  the  scope  of  his  actual 
or  apparent  authority: 

"The  motorman  was  charged  with  the  man- 
agement  and  control  of  the  car;  it  was  his 
special  duty,  regardless  of  instructions,  to 
exercise  reasonable  care  and  diligence  in  oper- 
ating it  so  as  to  prevent  injury  to  those  with 
whom  the  relation  of  carrier  and  passenger 
did  not  exist.  The  evidence  discloses  that 
appellee  was  permitted  to  ride  upon  the  car 
for  a  period  of  something  over  two  hours; 
allowed  to  alight  while  the  car  was  still  in 
motion,  for  the  purpose  of  turning  the  trol- 
ley; he  was  not  upon  the  car  as  a  passenger, 
but  there  because  the  permission  granted  to 
ride  and  turn  [235]  the  trolley  afforded  him 
amusement,  which  would  be  naturally  attrac- 
tive to  one  of  his  years.  To  allow  children 
to  make  a  playground  of  a  moving  street  car, 
or  convert  that  vehicle  when  so  moving  into 
an  article  of  amusement,  is  certainly  exposing 
them  to  serious,  if  not  fatal,  injuries,  and  it 
is  as  much  the  duty  of  the  employees  of  a 
street  car  company  to  exercise  reasonable 
care  and  diligence  in  preventing  those  not 
capable  of  appreciating  the  danger  to  which 
they  would  be  exposed  on  account  of  their 
childish  proclivities  to  amuse  themselves  in 
the  manner  appellee  did,  as  it  is  their  duty 
to  prevent  injury  to  persons  of  like  age  ex- 
posed to  injuries  in  other  ways  from  the  eann* 
source.  Had  the  motorman  not  permitted 
appellee  to  ride  upon  the  car  merely  for 
amusement,  alight  therefrom  recklessly  while 
in  motion,  but,  on  the  contrary,  had  exercised 
a  reasonable  degree  of  care  in  preventing 
him  from  so  doing,  the  injury  might  not  have 
occurred," 

Whatever  may  be  said  of  the  act  of  the 
engineer  in  the  instant  case,  as  it  relates  to 
the  invitation  to  the  plaintiff  to  come  upon 
the  engine,  the  fact  remains  that  such  en- 
gineer, under  the  allegations  of  the  complaint, 
permitted  him  to  remain  in  that  dangerous 
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position,  and  proceeded  to  put  his  engine  and 
train  in  motion  without  effort  to  protect  him 
from  danger,  which  it  was  his  clear  duty  to 
do. 

In  the  well  considered  case  of  Whitehead 
V.  St.  Louis,  etc.  R.  Co.  99  Mo.  263,  11  S.  W. 
751,  6  L.R.A.  409,  where  a  boy  of  fourteen 
years  of  age  was  injured,  through  the  negli- 
gence of  the  trainmen,  and  while  the  boy  was 
riding  in  the  caboose  of  a  freight  train,  for- 
bidden to  carry  passengers,  but  with  the  ac- 
quiescence of  the  conductor,  though  the  lad 
was  not  a  passenger  for  pay,  the  court  said: 

''Now^,  in  this  case  the  conductor  had  en- 
tire charge  of  the  train.  In  its  management 
he  acted  for  and  represented  the  defendant. 
It  was  a  part  of  his  duties  to  see  that  persons 
did  not  ride  upon  it,  either  with  or  without 
the  payment  [236]  of  fare.  How,  therefore, 
can  it  be  said  his  act  in  allowing  the  boy  to 
ride  upon  the  train  was  beyond  or  outside 
the  scope  of  his  employment?  It  was  an  act 
directly  within  the  line  of  his  duty.  He  made 
breach  of  his  duty  toward  his  master,  but  that 
is  a  matter  of  no  consequence  here.  To  all 
outward  appearance,  as  well  as  in  point  of 
fact,  he  was  master  of  the  train.  The  de- 
fendant, therefore,  cannot  escape  liability  in 
this  case  on  the  ground  that  the  conductor 
had  no  authority  to  permit  the  boy  to  ride  on 
the  train.  It  also  follows  from  what  has  been 
said,  as  well  as  from  the  authorities  cited, 
that  the  defendant  did  owe  a  duty  to  the  boy. 
Owed  a  duty  to  him  even  on  the  theory  that 
he  was  not  in  the  full  sense  of  the  term  a 
pasnenger." 

As  supporting  the  rule  as  to  duty,  and  in 
holding  the  defendant  company  to  the  exercise 
of  reasonable  care,  in  similar  cases,  the  fol- 
lowing authorities  may  be  cited:  23  Am.  k 
Eng.  Enc.  of  Law  (2d  ed.)  748;  Galveston, 
etc.  R.  Co.  V.  Zantzinger,  93  Tex.  64,  63  S. 
W.  379,  47  L.R.A.  282,  77  Am.  St.  Rep.  829; 
Pittsburg,  etc.  Pass.  R.  Co.  v.  Caldwell,  74 
Pa.  St.  421 ;  Kansas  City,  etc.  R.  Co.  v.  Kelly, 
36  Kan.  655,  14  Pac.  172,  59  Am.  Rep.  596; 
Wilton  V.  Middlesex  R.  Co.  107  Mass.  108,  9 
Am.  Rep.  11;  Brennan  v.  Fair  Haven,  etc.  R. 
Co.  45  Conn.  284,  29  Am.  Rep.  679;  Buck  v. 
People's  St.  R.  etc.  Light,  etc.  Co.  108  Mo.  179, 
18  S.  W.  1090;  Danbeck  v.  New  Jersey  Trac- 
tion Co.  57  N.  J.  L.  463,  31  Atl.  1038;  Metro- 
politan St.  R.  Co.  V.  Moore,  83  Ga.  452,  10 
S.  E.  730;  Chicago,  etc.  R.  Co.  v.  West,  125 
111.  320,  17  N.  E.  788,  8  Am.  St.  Rep.  380; 
Brill  V.  Eddy,  115  Mo.  596,  22  S.  W.  488; 
Bucoi  V.  Waterman,  25  R.  I.  125,  54  Atl. 
1059;  Biddle  v.  Hestonville,  etc.  R.  Co.  112 
Pa.  St.  551,  4  Atl.  485 ;  Stone  v.  Chicago,  etc. 
R.   Co.   88   Wis.   98,   59   N.   W.   457. 

It  is  urged  by  the  defendant  company  that 
a  railroad  company  has  the  right  to  carry 
passengers  and  freight  on  different  trains,  and 
when  such  provision  is  made,  the  conductor 


[237]  and  brakemen  have  no  implied  author- 
ity to  receive  passengers  upon  freight  trains. 

The  rule  must  be  conceded,  but  it  can  have 
no  application  here.  It  is  not  claimed  or 
pretended  that  the  plaintiff  was  a  passenger. 
The  same  duty  is  upon  the  engineer,  whetlier 
of  a  passenger  train,  freight  train,  or  where 
under  any  circumstances  the  engine  is  being 
operated,  to  keep  persons  without  right  off 
his  engine,  and  to  safely  put  them  off  if  he 
in  time  discovers  them  there,  and  particu- 
larly so  if  such  persons  are  children  not  of 
the  age  of  discretion. 

Counsel  for  defendant  cite  manv  cases  where- 
in  railroad  companies  have  been  held  not 
liable  in  cases  of  injury  to  boys  by  climbin«> 
on  moving  trains,  without  the  permission  or 
knowledge  of  the  employees  of  the  company. 
But  the  reason  assigned  for  this  rule,  in  sub- 
stantially all  these  cases,  is  clearly  stated  in 
the  case  of  Wilson  v.  Atchison,  etc.  R.  Co.  66 
Kan.  183,  71  Pac.  282,  to  be: 

"They  (trains)  pass  and  repass  through 
every  community  with  such  frequency,  the 
peril  of  jumping  upon  and  from  moving  trains^ 
is  so  well  understood,  and  the  task  of  keeping 
boys  from  stealing  rides  and  hopping  upon 
cars  of  trains  slowly  moving  through  townt^ 
or  railroad  yards,  is  so  impracticable  and 
burdensome  as  to  make  the  rule  invoked  in- 
applicable. So  to  guard  trains  as  to  keep  boy^ 
entirely  away  from  them  would  require  a  host 
of  employees,  and  fix  a  standard  of  respon- 
sibility which  has  never  received  countenanc<* 
in  this  state.  Such  a  standard  of  duty  and 
responsibility  cannot  be  invented  and  applied 
by  the  court   without   legislation." 

No  such  reason  exists  in  this  case.  Xo 
extra  employee  was  required,  but,  on  the  con- 
trary, the  engineer,  who  was  the  master  of 
the  train  and  in  personal  charge  of  the  engine, 
with  his  own  hands  placed  the  boy  on  the 
engine,  and  knowingly  left  him  to  shift  for 
himself,  while  the  engine  was  put  in  motion 

[238]  It  will  be  observed  that  in  the  Kan- 
sas cases,  as  in  many  such  cases,  the  boy  wax 
found  to  be  an  intelligent  boy,  twelve  year? 
of  age,  who  was  familiar  with  the  running  of 
trains,  and  who  knew  and  appreciated  the 
danger  of  getting  on  and  off  a  moving  train, 
and  that  he  was  a  conscious  trespasser  and 
responsible  for  his  own  negligence  and  injury. 

It  is  true  that  cases  are  cited  which  appar- 
ently hold  to  a  contrary  doctrrine  from  that 
here  announced,  but  we  must  decline  to  fol- 
low them.  They  are  not  founded  in  either 
sound  reason  or  justice.  It  is  the  universal 
rule  that  railroad  corporations  are  held  to  the 
exercise  of  due  care  upon  the  part  of  their 
servants,  and  they  should  not  be  permitted  to 
palpably  violate  this  duty,  and  then  hide 
behind  the  too  often  misconstructed  and  mis- 
applied rule  as  to  scope  of  authority. 
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The  acts  of  the  engineer  as  alleged  in  this 
case,  constitute  but  one  continuous  transac- 
tion. He  got  down  off  his  engine,  induced 
the  boy,  unconscious  of  his  danger,  to  permit 
him  to  place  him  on  the  engine,  left  him  un- 
guarded thereon  and  proceeded  to  put  the 
<>ngine  in  motion  in  the  regular  course  of  his 
employment,  with  the  resulting  accident. 
This  was  inexcusable  negligence  upon  the  part 
of  the  servant  while  engaged  in  the  perform- 
ance of  his  duties,  however  kindly  may  have 
oeen  his  purpose  to  please  and  amuse  the 
child. 

The  judgment  is  reversed  with  instruction 
to  overrule  the  demurrer,  and  to  proceed  with 
the  trial  of  the  case  in  accordance  with  the 
views  herein  expressed. 

Gabber t,  C.  J.  and  Carrigues,  J.,  concur. 


NOTE. 

The  reported  case  holds  that  a  railroad 
company  is  liable  for  injuries  to  a  young 
child  who  is  taken  into  the  engine  cab  by 
an  engineer,  and  who  falls  therefrom  and 
is  injured  while  the  engine  is  being  started. 
The  decision  proceeds  on  the  theory  that  while 
the  act  of  the  engineer  in  taking  the  child 
into  the  cab  is  outside  the  scope  of  his  duty, 
once  the  child  is  there  he  is  in  a  dangerous 
place  on  the  premises  of  the  railroad  and  it 
is  the  duty  of  its  employees  to  see  that  he 
is  promptly  and  safoly  removed  therefrom. 
The  cases  discussing  the  liability  of  a  rail- 
road company  to  a  person  wrongfully  riding 
on  a  train  by  the  permission  or  direction  of  a 
railroad  employee  are  reviewed  in  the  notes 
to  Vassor  v.  Atlantic  Coast  Line  R.  Co.  9 
Ann.  ('as.  535;  Grimshaw"  v.  Lake  Shore,  etc. 
R.  Co.  Ann.  Cas.  1913E  571,  and  Illinois  Cent. 
R.  Co.  V.  O'Keefc,  61  Am.  St.  Rep.  68. 


CITT  OF  CINCINNATI 


V. 


PITBLIO  UTIUTIES  COMMISSION. 


Ohio  Supreme  Court — March  9,   1915. 


91  Ohio  St,  331;  110  N.  E.  461. 


Public  Serrloe  Commission  —  RoTiew  of 
Mnnioipal  Regulation. 

The  requirements  of  a  city  ordinance,  di- 
recting a  street  railway  company  to  construct 
extensions  of  its  lines,  arc  subject  to  review 
by  the  public  utilities  <x)mmission,  which 
is    authorized,    upon    hearing,    to    determine 


whether  the  requirements  of  such  ordinance 
are  just  and  reasonable. 

[See  note  at  end  of  this  case.] 

Sanio. 

Under  the  provisions  of  section  614-51, 
General  Code,  the  public  utilities  commission 
may  determine  the  practicability  of  additions 
and  extensions  of  street  railway  lines  required 
by  a  city  ordinance.  In  reaching  such  de- 
termination the  commission  may  consider  the 
physical  conditions  of  the  proposed  route  as 
well  as  the  necessary  plan  of  operation  of 
cars  thereover.  If  upon  such  hearing  the 
commission  finds  that  operation  of  cars  over 
the  proposed  route  would  entail  unusual  and 
unwarranted  dangers  and  jeopardize  the  lives 
of  passengers,  it  is  authorized  to  relieve  the 
street  railway  company  from  the  obligations 
sought  to  be  imposed  by  the  ordinance  com- 
plained of.  ISuch  order  of  the  commission 
will  not  be  reversed  upon  review  by  this  court 
wlien  it  does  not  appear  from  a  consideration 
of  the  record  that  it  is  unlawful  or  unreason- 
able. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Public  Utilities  Commission.    Af- 

FIBMED. 

[331]  On  December  16,  1913,  the  council 
of  the  city  of  Cincinnati  passed  an  ordinance, 
N'o.  701,  1913,  which,  in  substance,  directed 
The  Cincinnati  Street  Railway  Company  and 
The  Cincinnati  Traction  Company  within 
seventy  days  after  the  passage  of  [332]  the 
ordinance  to  construct  a  double-track  exten- 
sion over  the  so-called  Warsaw  avenue  rout4^ 
from  the  intersection  of  Glenway  avenue  and 
Wilder  avenue  northwestwardly  and  west- 
wardly  over  Glenway  avenue  to  the  intersec- 
tion of  Glenway  and  Seton  avenues. 

The  companies  named  filed  their  complaint 
with  the  public  utilities  commission  under 
Sections  614-44  and  614-46  of  the  General 
Code.  Tliey  contend  that  such  ordinance 
should  not  be  enforced  against  them  for  the 
reason  that  the  requirements  of  the  ordinance 
are  unjust  and  unreasonable;  that  thereby 
said  companies  are  required  to  construct  and 
maintain  a  street  railway  line  over  Glenway 
avenue,  which  is  unstable  and  unsafe,  due  to 
the  sliding  character  of  the  ground  and  ex- 
treme grade;  that  the  construction  of  the 
Glenway  avenue  route  as  proposed  involves 
unusual  operating  difficulties  with  respect  to 
grades,  curves  and  otherwise,  and  that  oper- 
ation thereon  would  jeopardize  the  lives  of 
passengers. 

To  the  complaint  of  said  companies  tlie  city 
of  Cincinnati  filed  its  answer  before  the  com- 
mission in  which  it  insists  that  the  ordinance 
in  question  is  just  and  reasonable  in  its  re- 
quirements, and  denies  that  the  portion  of 
Glenway  avenue  over  "VAhich  the  ordinance 
directs  the  construction  and  operation  of  said 


1082 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


street  railway  line  is  unstable  or  is  of  ex- 
treme grade,  or  that  its  operation  would 
jeopardize  the  lives  and  limbs  of  passengers. 

Upon  the  issues  thus  made  the  case  was 
heard  by  the  public  utilities  commission,  at 
the  conclusion  [333]  of  which  hearing  the 
commission  found  that  the  additions  and  ex- 
tensions required  by  said  ordinance  were  not 
practicable  and  ordered  that  said  The  Cin< 
cinnati  Street  Railway  Company  and  The 
Cincinnati  Traction  Company  be  relieved  from 
any  and  all  obligations  imposed  by  said  or- 
dinance and  that  said  ordinance  be  held  for 
naught. 

Thereupon  the  city  of  Cincinnati  filed  in 
this  court  its  petition  in  error,  seeking  to 
have  this  court  set  aside  and  reverse  the  or- 
der made  by  the  public  utilities  commission 
and  order  a  dismissal  of  the  appeal  of  The 
Cincinnati  Street  Railway  Company  and  The 
Cincinnati  Traction  Company. 

Walter  M.  Schoenle  for  plaintiff  in  error. 

Timothy  S,  Hogan  and  Joseph  McOhee  for 
public  utilities  commission. 

Joseph  Wilhy  and  Ellis  G.  Kinkead  for 
defendant  in  error. 

Matthias,  J. — The  ordinance  in  question 
was  passed  under  authority  of  Section  614-51, 
General  Code.  That  section  also  provides 
that  the  requirements  and  orders  of  the  city 
council,  respecting  additions  and  extensions 
by  public  utilities,  shall  be  subject  to  review 
by  the  public  utilities  commission. 

Upon  the  hearing  of  this  matter  consider- 
able evidence  was  adduced  before  the  commis- 
sion, and  it  viewed  the  territory  and  inspect- 
ed the  proposed  route  and  also  observed  the 
operation  of  cars  over  the  Warsaw  avenue 
route. 

[334]  This  proceeding  comes  into  this  court 
by  virtue  of  Section  544,  General  Code,  which 
provides  that  "A  final  order  made  by  the  com- 
mission shall  be  reversed,  vacated  or  modified 
by  the  supreme  court,  on  a  petition  in  error, 
if  upon  consideration  of  the  record  such 
court  is  of  the  opinion  that  such  order  was 
unlawful  and  unreasonable." 

Under  Section  542  of  the  General  Code  such 
order  of  the  commission  must  be  regarded  as 
prima  facie  reasonable.  It  is  to  be  borne  in 
mind  then,  at  the  threshold  of  our  considera- 
tion of  this  case,  that  the  presumption  ob- 
tains of  regularity  of  the  proceedings  of  the 
public  utilities  commission,  and  that  its  con- 
clusions were  fully  justified  by  the  evidence 
before  it.  If,  therefore,  it  does  not  appear 
from  the  record  that  the  order  made  herein 
by  the  public  utilities  commission  was  an  un- 
lawful and  an  unreasonable  one  it  is  the  duty 
of  this  court  to  affirm  its  action. 

Apparently  there  is  no  contention  before 
the  comroisBion  as  to  the  Teal  necessity  for 


the  provision  of  additional  service  to  meet 
the  demands  of  passenger  traffic  t6  and  from 
Price  Hill,  a  residence  section  of  the  city  of 
Cincinnati.  Efforts  had  been  made,  both  by 
the  city  authorities  and  these  companies,  to 
provide  some  additional  service  over  what 
is  known  as  the  Warsaw-  Elberon  avenue 
route,  which  would  require  an  extension  of 
the  Elberon  avenue  line,  now  in  operation, 
from  Eighth  street  to  Warsaw  avenue;  but  it 
was  impossible  to  procure  the  necessary  eon- 
sent  of  property  owners  [335]  along  that  sec- 
tion of  Elberon  avenue.  Hence  the  relief 
sought  could  not  be  obtained  over  that  route. 

In  the  hearing  before  the  commission  ap- 
parently all  questions  were  eliminated  save 
that  of  danger  growing  out  of  the  operation 
of  the  proposed  line  from  Wilder  avenue  to 
Seton  avenue.  Two  elements  of  danger  of 
operation  were  presented  to  and  considered  by 
the  commission.  The  evidence  shows  that 
Glenway  avenue  for  a  distance  of  fifteen  hun- 
dred feet  above  its  intersection  with  Wilder 
avenue  haa  a  nine  per  cent  grade,  and  that 
portions  thereof  have  been  built  upon  filled 
ground,  by  reason  of  which  condition  slides 
have  become  apparent.  Skilled  experts,  who 
had  examined  and  investigated  the  conditions 
with  care,  testified  that  if  the  proposed  dou- 
ble-track line  be  constructed  the  added  weight 
would  inevitably  make  such  sliding  of  the 
street  more  frequent  and  more  pronounced, 
and  would  render  the  operation  of  cars  there- 
on dangerous. 

The  other  element  of  difficulty  and  danger 
arises  from  the  necessary  operation  of  the 
proposed  line  over  the  ^'balloon  loop,"  an 
ingenious  combination  of  tracks  of  balloon 
shape  at  the  intersection  of  Glenway  avenue 
and  Wilder  avenue  where  the  Warsaw  avenue 
line  makes  such  a  sharp  turn  that  thia  ar- 
rangement of  tracks  is  required. 

The  operation  of  the  proposed  Glenway 
avenue  line  would  require  that  the  outgoing 
cars  cross  the  "balloon  loop"  at  two  inter 
sections  and,  under  the  proposed  method  of 
operation,  the  inbound  cars  would  take  their 
course  over  what  is  now  a  part  of  [336]  this 
"balloon  loop"  track.  Then  all  cars  over  the 
proposed  line,  as  well  as  those  over  the  War- 
saw avenue  line,  would  pass  eithar  over  or 
through  the  "balloon  loop." 

Under  the  present  operation,  during  the 
best  weather  conditions,  the  number  of  cars 
passing  through  the  "balloon  loop"  and  which 
must  use  the  same  piece  of  track,  is  from 
sixty  to  seventy  per  hour,  which  the  evidence 
shows  is  as  many  as  may  safely  be  operated 
under  present  conditions. 

The  proposed  line  would  not  afford  any 
relief  unless  more  cars  be  used  than  are  now 
employed.  If  more  cars  cannot  be  safely 
used  through  the  loop  it  seems  clear  that  the 
danger   would    be    augmented    somewhat   by 
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taking  cars  across  the  loop,  and  at  the  same 
time  continue  the  required  operation  of  cars 
over  the  Warsaw  avenue  line. 

The  record  shows  the  proposed  Glenway 
avenue  line  would  strike  the  "balloon  loop" 
at  a  grade  of  nine  per  cent  and  that  such 
grade  extends  fifteen  hundred  feet  above  the 
loop.  From  the  evidence  before  them,  and 
actual  inspection  of  the  situation,  the  mem- 
bers of  the  commission  found  the  conditions 
at  that  point  to  be  such  that  an  order  that 
would  cause  further  congestion  would  entail  a 
hazard  that  should  not  be  imposed. 

It  was  contended  by  the  city  that  the  dan- 
gers of  operation  on  account  of  the  steep 
grade  could  be  obviated,  or  at  least  mini- 
mized, by  placing  a  derailing  switch  four 
hundred  feet  above  the  "balloon  loop."  If 
that  be  done  there  would  still  be  a  nine  per 
cent  grade  extending  to  the  "balloon  loop." 
It  [337]  was  found  by  the  commission  that 
in  most  of  this  distance  of  four  hundred  feet 
it  would  not  be  possible  for  the  motorman.to 
see  far  across  the  "balloon  loop"  and  up  the 
other  side  and  observe  Warsaw  avenue  cars 
coming  down. 

There  was  evidence  that  the  sliding  of 
Glenway  avenue  could  be  prevented  by  the 
erection  of  retaining  walls,  and  it  is  con- 
tended that  the  commission  should  have  en- 
tered a  decree  approving^  the  ordinance  upon 
the  condition  that  the  city  construct  the 
necessary  retaining  walls.  The  record  does 
not  disclose  evidence  from  which  the  commis- 
sion could  have  determined  the  character, 
size  or  location  of  retaining  walls  necessary 
to  prevent  sliding  of  the  street.  It  was  sug- 
gested during  the  hearing  that  such  require- 
ment be  made  of  the  city,  but  the  statute  au- 
thorizing a  review  of  such  ordinance  by  tlie 
public  utilities  commission  does  not  confer 
upon  the  commission  any  power  to  legislate 
for  the  city  or  to  require  the  municipal  au- 
thorities to  construct  any  improvement  or 
exact  the  performance  of  any  duty  by  them. 
Jurisdiction  is  conferred  upon  the  commis- 
sion to  hear  and  determine,  whether  the  re- 
quirements and  orders  of  the  council,  as  to 
additions  and  extensions  by  public  utilities, 
are  unjust  and  unreasonable.  These  require- 
ments were  embraced  in  the  ordinance  and 
were  brought  into  question  by  the  complaint 
of  the  street  railway  companies.  Under  its 
terms,  plans  of  construction  of  these  exten- 
sions are  required  to  be  submitted  by  the  com- 
panies within  seventy  days  and  the  work  of 
construction  to  begin  within  forty  days  after 
the  approval  [338]  of  such  plans.  When  the 
issue  was  made  before  the  commission  it  was 
authorized  to  inquire  into  conditions  affect- 
ing the  matter  of  the  proposed  extension  and 
pass  upon  the  justness  and  reasonableness  of 
the  requirements  of  the  ordinance.  It  had 
no  other  duty  and  can  exercise  no  further 


power  in  relation  to  such  matter.  It  is  au- 
thorized only  to  pass  upon  conditions  pre- 
sented by  the  evidence  and  to  determine 
whether  or  not  such  ordinance  is,  in  its  re- 
quirements, just  and  reasonable,  and  whether 
it  should  be  enforced  against  such  public 
service  companies. 

It  is  urged  too  that  the  court  may,  and 
should,  modify  the  order  of  the  commission 
in  the  regard  stated,  but  there  is  no  evidence 
in  the  record  upon  which,  if  authorized,  the 
commission  or  this  court  could  base  such 
conditional  decree  approving  said  ordinance. 
Furthermore,  the  erection  of  retaining  walU 
would  not  meet  the  second  serious  element  of 
danger  found  by  the  commission  rendering  the 
proposed  extension  impracticable — the  in- 
creased operation  of  cars  through  the  "bal- 
loon loop." 

From  a  consideration  of  the  record  it  can- 
not be  concluded  that  the  order  of  the  com- 
mission is  unjust  or  unreasonable.  It  is, 
therefore,  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Johnson,  Donahue,  Wana- 
maker,  Newman  and  Jones,  JJ.,  concur. 


NOTE. 

Review  by  Public  Service  Commiflsion 
of  Mnnicipal  Regiilatioii  of  Public 
Service  Corporation. 

The  power  of  a  municipality  to  regulate 
public  utilities  being  a  power  delegated  as 
an  incident  to  the  municipal  existence,  it 
seems  to  be  the  general  opinion  that  the  more 
specific  delegation  of  the  same  power  to  a 
public  service  commission  gives  to  the  com- 
mission the  power  to  overrule  the  action  of  a 
municipality  unless  that  action  has  resulted 
in  a  contract  which  is  within  the  protection 
of  the  constitution.  Tulsa  St.  R.  Co.  v.  State, 
26  Okla.  559,  110  Pac.  373 ;  State  v.  Superior 
Court,  67  Wash.  37,  Ann.  Cas.  1913D  78,  120 
Pac.  861,  L.R.A.1915C  287;  Manitowoc  v. 
Manitowoc,  etc.  Traction  Co.  145  Wis.  13, 
129  N.  W.  926,  140  Am.  St.  Rep.  1056.  And 
see  the  reported  case.  The  reasons  underly- 
ing that  view  were  clearly  stated  in  Troy  v. 
United  Traction  Co.  202  N.  Y.  338,  95  X.  E. 
759,  which  involved  an  attempt  by  a  munici- 
pality to  annul  by  ordinance  an  order  of  the 
Public  Service  Commission.  The  court  said: 
"The  public  service  commission  was  estab- 
lished, among  other  things,  for  the  purpose 
of  promoting  uniformity  and  consistency  in 
authoritative  directions  to  be  given  to  public 
service  corporations  and  to  constitute  a  tri- 
bunal trained  to  consider  and  determine  con- 
troversies and  problems  relating  to  such  cor- 
porations and  to  direct  and  supervise  their 
relations  to  and  dealings  with  the  public  as 
their  patrons.     A  construction  of  the  Public 
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Service  Commissions  Law  that  would  permit 
any    municipality    to   disregard    and    set    at 
naught  the  orders  of  the  public  service  com- 
mission in  cases  like  the  one  now  before  us 
would  not  only  cause  confusion  of  authority 
but  would  make  of  no  effect  some  of  the  work 
of  the  commission  for  the  doing  of  which  it 
was  established."  In  Dawson  v.  Dawson  Tele- 
phone Co.  137  Ga.  62,  72  S.  E.  508,  it  was 
held  that  the  granting  of  a  franchise  to  a 
telephone  company  by  an  ordinance  providing 
that  the  company  '^agrees  and  binds  itself  by 
this  ordinance  that  the  rates  charged  shall 
be"  etc.  and  the  acceptance  of  the  franchise 
by  the  company  does  not  prevent  the  company 
from  increasing  the  charges  by  permission  of 
the  railroad  commission.     So  in  Benwood  v. 
Public  Service  Commission,  75  W.  Va.  127,  83 
S.  £.  295,  it  was  objected  to  the  validity  of  an 
order  of  a  public  service  commission  fixing 
water   rates   that   the   rates   had   been   fixed 
previously  by   the  ordinance  chartering  the 
company.    The  court  said:  *'That  the  Public 
Service  Commission  may  change  any  intra- 
state rate  for  service  rendered  to  the  public, 
when  to  do  so  will  conflict  with  no  paramount 
Ian  or  constitutional  inhibition,  we  have  no 
doubt.     I'he  very  spirit  and  purpose  of  the 
act  by  which  the  commission  is  established 
and   performs   its   functions,  affirms  that   it 
ma}^  do  so.     The  broad  and  general  powers 
prescribed  for  it  by  the  statute  include  that 
of  general  rate  regulation.    A  reading  of  the 
act  fully  discloses  that  the  Legislature  meant 
to  delegate  to  the  Public  Service  Commission 
the    administrative   supervision    and    regula- 
tion   of   all    service   rendered   to   the    public 
throughout  the  whole  of  the  state.     That  it 
did  this  for  the  general  welfare  is  most  ap- 
parent.   Modern  conditions  giving  rise  to  such 
legislation  in  the  interest  of  all,  are  so  well 
known  as  to  need  no  recounting  here.    .    .    . 
Though  the  grant  and  acceptance  of  the  fran- 
chise wherein  certain  rates  were  fixed,  created 
a  contract  between  the  water  company  and 
the  city  of  Benwood,  the  rates  thereby  fixed 
are  nevertheless  cognizable  for  revision  by  the 
Public  Service  Commission  under  the  broad 
powers  delegated  thereto,  unless  prior  to  the 
delegation   of   those   powers   the   Legislature 
had  expressly  delegated  power  to  the  City  of 
Benwood  which  authorized  the  citv  to  con- 
tract  inviolably  for  the  rates  mentioned  in 
the  franchise  ifor  the  period  stated  therein. 
Bate-making  is  a  legislative  act.     It  is  in- 
herent in  and  belongs  primarily  to  the  Legis- 
lature. Tlie  rate-making  power  is  a  power  of 
government — a    police    power    of    the    state. 
The   City   of   Benwood,   at   the   time   of    the 
granting  of  the  franchise,  had  no  rate-making 
power  that  could  bind  the  State,  if  the  legis- 
lature of  the  sovereign  State  had  not  thereto- 
fore delegated  the  same  to  the  city.     And  if 
such  delegation  or  grant  of  rate-making  power 


was  made  to  the  city  prior  to  the  delegation 
of  general  and  state- wide  powers  in  the  same 
particular  by  the  Legislature  to  the  Public 
Service  Commission,  the  language  relied  upon 
as  evidence  oi  such  delegation  or  grant  to  the 
city  must  be  clear  and  express.'' 


LOUISVII.I.E  AND  NASHVII1I.E 
RAIUIOAB  COMPANT 

V. 

O'BRIEN. 

Kentucky  Court  of  Appeals — March  16,  1915. 
16S  Ky.  638f  174  S,  W.  81. 


Carriers  of  PaMens^rs  ^  Idability  for 
Injury  —  Banana  Pool  on  Car  Stop. 

A  carrier  is  not  liable  for  injuries  to  a 
passenger  slipping  on  a  banana  peel  on  a  car 
step  while  alighting^  unless  the  trainmen 
knew  of  its  presence  on  the  step,  or  it  had 
been  there  such  a  length  of  time  before  the 
accident  as  would  impute  notice  to  them. 

[See  note  at  end  of  this  case.] 

Dnty  to  Inspoot. 

A  carrier,  though  required  to  inspect  its 
trains  for  the  safety  of  its  passengers,  need 
not  keep  up  a  continuous  inspection  and  is 
not  chargeable  with  knowledge  at  each  mo- 
ment of  the  condition  of  every  part  of  its 
train. 

[See  4  R.  C.  L.  tit.  Carriers,  p.  1194  et 
seq.] 

Dnty  to  Antiolpato  Unnsnal  Peril. 

A  carrier  of  passengers  need  not  anticipate 
unusual  and  unexpected  perils  to  its  pas- 
sengers. 

Appeal  from  Circuit  Court,  Hart  county. 

Action  for  damages.  Louis  O'Brien,  plain- 
tiff, and  Louisville  and  Nashville  Railroad 
Company,  defendant.  Judgment  for  plaintiff 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.     Reversed. 

Watkins  d  Carden,  Sims  d  Rodes  and  Ben- 
jamin D,  Warficld  for  appellant. 

H.  L.  James  and  McCandless  d  Larimore 
for  appellee. 

[539]  Miller,  C.  J. — This  is  an  appeal 
from  a  judgment  in  favor  of  the  appellee, 
Louis  O'Brien,  for  $1,500.00  against  the  ap- 
pellant, who  was  the  defendant  below,  for 
personal  injuries  rec«'ived  by  O'Brien  in  step- 
ping or  falling  from  one  of  appellant*8  mov- 
ing trains. 
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The  accident  came  about  in  this  way:  On 
October  6th,  1913,  O'Brien  boarded  appel- 
lant's local  passenger  train  at  Gaither's  Sta- 
tion, south  of  Elizabethtown,  and  paid  his 
fare  to  Dividing  Ridge,  a  flag  station  about 
25  miles  further  south.  The  train  reached 
Dividing  Ridge  at  7:48  o'clock  P.  M. 

O'Brien  and  his  companion,  Thomas,  rode 
in  the  "smoker,"  which  was  immediately  in 
front  of  the  ladies'  car.  As  the  train  ap- 
proached Dividing  Ridge,  the  porter  and 
flagman  called  out  the  station  in  the  ''smok- 
er" and  in  the  ladies'  car.  The  flagman  then 
took  his  station  at  the  steps  of  the  ladies'  car, 
which  was  next  to  the  "smoker,"  for  the 
purpose  of  assisting  passengers  to  alight 
from  the  train.  The  conductor  took  his  [540] 
station  at  the  other  end  of  the  *'smoker,"  next 
to  the  baggage  car,  for  the  purpose  of  seeing 
that  the  baggage  was  properly  unloaded. 

Immediately  after  the  station  Dividing 
Ridge  had  been  called  out  O'Brien  and  Thomas 
got  up  and  started  to  leave  the  "smoker" 
by  the  rear  door  and  platform  next  to  the 
ladies*  car.  The  train  was  still  moving,  and 
was  about  100  yards  from  the  station.  O'Brien 
testified  that  as  he  started  down  the  steps  of 
the  "smoker,"  and  when  he  had  reached  the 
third  step  from  the  top,  he  stepped  on  a  ba- 
nana peel,  and  slipped  off  the  train,  feet 
foremost.  Thomas  was  immediately  behind 
O'Brien  when  he  fell  from  the  train,  and 
after  the  train  had  stopped,  Thomas  went 
back  and  found  him  at  a  point  about  a  hun- 
dred yards  from  the  station,  and  sitting  upon 
the  ground  in  an  unconscious  condition.  He, 
however,  soon  regained  consciousness. 

A  physician  was  called,  and  O'Brien,  ac- 
companied by  the  physician,  one  of  the  rail- 
road employees,  and  Thomas,  walked  to  Gard- 
ner's residence,  in  the  neighborhood,  where 
he  remained  all  night.  Tlie  doctor  dressed 
his  bruises,  and  the  next  morning  O'Brien 
rode  in  a  buggy  to  the  house  of  a  friend,  a 
few  miles  distant,  where  he  remained  some 
three  or  four  days,  and  then  returned  to  his 
home  near  Gaither's   Station. 

Altliough  O'Brien  was  63  years  old,  no 
bones  were  broken,  and  his  injuries  do  not 
8oem  to  have  been  serious  or  permanent. 

After  the  accident  O'Brien  did  not  imme- 
diately claim  that  he  had  slipped  on  a  banana 
peel,  and  he  did  not  say  anything  about  it  to 
Gardner  or  to  Mrs.  Gardner,  or  to  aiiy  one 
present,  except  to  Dr.  Craddock,  who  dressed 
his  wounds.  Dr.  Craddock  testified  that 
either  before  or  while  he  was  dressing 
O'Brien's  wounds,  "he  said  he  slipped  on 
something  between  the  cars,  and  ho  thought 
it  was  a  banana  peel."  With  this  exception, 
O'Brien  made  no  claim  that  he  had  slipped 
upon  a  banana  peel,  for  quite  a  while  after 
tho  accident. 

Thomas,  who  was  immediately  behind 
O'Brien  when  he  fell,  did  not  see  a  banana 


peel,  and  says  he  could  not  tell  whether 
O'Brien  slipped  off  or  fell  off;  and  he  further 
says  he  told  the  conductor  or  brakeman,  he 
did  not  know  which  it  was,  that  O'Brien  had 
fallen  off  the  train. 

[541]  Starks,  the  flagman,  who  came  to  the 
end  of  the  ladies'  car  next  to  the  **smoker," 
and  was  standing  there  while  the  train  re- 
mained at  the  station,  did  not  see  O'Brien 
fall  from  the  steps,  and  knew  nothing  about 
it  until  a  passenger  coming  out  of  the  "smok- 
er," presumably  Thomas,  told  him  a  man  had 
fallen  off  the  train  some  distance  down  the 
track.  Starks  reported  that  fact  to  Parsons, 
the  conductor,  who  then  went  through  the 
the  train  for  the  purpose  of  ascertaining 
whether  any  of  his  passengers  were  missing, 
but  missed  none.  The  train  left  Dividing 
Ridge  without  any  of  the  trainmen  having 
learned  that  O'Brien  had  fallen  from  the 
train;  but  at  the  next  station  the  conductor 
telegraphed  to  the  proper  ofiicer  of  the  road, 
giving  liim  the  Information  he  had  received 
about  a  man  falling  from  the  train,  and  ask- 
ing that  an  investigation  be  made.  As  a 
result  of  that  telegram,  one  of  the  railroad 
employees  at  Dividing  Ridge  found  O'Brien 
shortly  after  Thomas  had  reached  him,  and 
assisted  him  to  the  Gardner  residence. 

There  is  no  evidence  that  any  one  saw  a 
banana  peel  on  the  car  step  at  any  time,  ex- 
cept the  testimony  of  O'Brien,  that  he  saw  it 
just  as  he  stepped  on  it. 

There  is  no  evidence  that  any  one  on  the 
train  ate  a  banana  on  that  trip,  or  that  a 
banana  was  sold  on  the  train,  or  that  any  one 
had  a  banana  on  the  train  on  that  trip.  The 
only  testimony  even  tending  to  show  there 
was  a  newsboy  or  "butcher"  on  the  train,  or 
that  there  were  any  bananas  on  the  train,  is 
that  of  O'Brien,  who  testified  upon  that  sub- 
ject as  follows: 

"Q.  Did  you  see  any  bananas  on  that 
train?  A.  I  didn't  see  the  bananas  on  tho 
train;  only  saw  a  fellow  selling  them,  I 
suppose;  he  had  them  there  in  his  basket. 
Q.  Tell  what  you  saw?  A.  They  were  sitting 
right  there  at  the  left-hand  side  of  the  door 
as  we  came  out,  on  some  kind  of  a  basket  or 
box  with  a  lid  on  it.  He  had  them  in  his 
basket.  Q.  Do  you  know  who  had  those  ba- 
nanas? A.  No,  sir.  Q.  Do  you  know  what 
they  called  him?  A.  He  goes  by  the  name  of 
'butcher  boy.'  I  don't  know  what  his  other 
name  is.  Q.  Did  you  see  him  on  the  train 
that  night?  Yes,  sir;  I  seen  him  going 
through  the  train.  Q.  With  anything?  A. 
No,  sir;  he  didn't  have  anything  selling  it, 
unless  it  was  cigars.  He  didn't  have  any  in 
his  hand." 

Upon  the  issue  as  to  wliether  there  was 
a  "butcher  boy"  on  the  train  O'Brien  is  con- 
tradicted by  the  three  [542]  members  of  the 
train  crew,  all  of  w^hom  testified  there  was 
no  "butcher  boy"  on  the  train  on  that  trip 
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It  was  a  local  train,  and  there  was  very  little 
or  no  necessity  for  a  "butcher  boy;"  and  the 
news  company  who  owned  the  business  of 
selling  newspapers  and  edibles  upon  the  train, 
only  put  an  agent  on  these  local  trains  occa- 
sionally. 

But  J  giving  O'Brien's  evidence  its  fullest 
force,  it  docs  not  show  that  any  bananas  were 
sold  on  the  train,  or  that  any  one  had  bananas 
on  the  train. 

Moreover,  there  was  no  evidence  whatever 
as  to  when,  where  or  by  whom  the  banana 
peel  was  thrown  or  placed  on  the  car  step,  or 
that  defendant  had  any  notice  thereof,  either 
actual  or  imputed. 

Dividing  Ridge  Station  was  on  the  east  side 
of  the  tracks;  and  Sonora,  14  miles  north  of 
Dividing  Ridge,  was  the  last  train  stop  at 
which  the  station  was  on  the  east  side  of  the 
track.  At  the  two  intervening  stations  be- 
tween Sonora  and  Dividing  Ridge,  the  station 
was  on  the  west  side  of  the  track,  and,  of 
course,  the  passengers  alighted  and  boarded 
the  train  from  that  side. 

Under  this  evidence  appellant  insists  that 
its  motion  for  a  peremptory  instruction  to 
iind  for  the  defendant  should  have  been  sus- 
tained ;  and,  in  support  of  that  ground,  it  re- 
lies principally  upon  the  case  of  Pittsburgh, 
etc.  R.  Co.  V.  Rose,  40  Ind.  App.  240,  79  N.  E. 
1094.  That  was  also  a  case  of  a  passenger 
falling  from  the  car  steps  as  a  result  of  step- 
ping upon  a  bananu  peel,  and  raised  the  pre* 
cise  questions  here  presented. 

Rose  was  a  passenger  upon  appellant's 
train  from  Louisville,  Kentucky,  to  Jeffer- 
sonville,  Indiana;  and  in  making  that  trip 
he  had  to  change  cars  at  the  "Junction,"  on 
the  north  side  of  the  Ohio  River,  and  take  a 
different  train  to  Jeffersonville.  In  leaving 
the  train  at  the  "Junction"  he  stepped  on  a 
banana  peel,  and  was  thereby  caused  to  slip 
and  fall  from  the  train,  to  his  injury.  He 
recovered  a  judgment  for  $3,000.00,  which 
was  reversed  by  the  Appellate  Court  of  In- 
diana, in  a  well-considered  opinion,  which 
discussed  the  general  duties  of  the  carrier 
to  the  passenger,  in  a  case  of  this  character. 

After  calling  attention  to  the  general  rule 
running  through  the  entire  doctrine  of  neg- 
ligence, that  the  vigilance  and  care  required 
of  all  persons  to  be  affected  in  each  case  must 
be  proportionate  to  the  dangers  to  be  [543] 
apprehended,  not  only  to  the  probability  or 
possibility  of  accident,  but  to  the  gravity  of 
the  results  of  the  accident,  the  court  said: 

"In  all  cases  where  an  injury  is  sustained 
by  a  passenger  while  in  transit,  or  through 
any  defect  in  the  appliances  or  operative 
mechanism  of  the  means  of  transportation, 
or  to  any  action  of  its  servants,  the  carrier  is 
held  to  the  strictest  account;  but  if  the 
injury  results  through  the  carelessness  of  a 
third  person  in  no  way  connected  with  the 


carrier,  or  from  the  elements,  for  whose  act 
the  carrier  can  only  be  bound  after  notice, 
then  a  very  different  measure  of  duty  pre- 
vails.    (Cases  cited.) 

"The  rule  to  be  deduced  from  the  cases  ap- 
plying where  the  injury  has  been  caused  by 
the  elements,  as  snow  or  ice  falling  or  freez- 
ing on  the  platform  or  the  steps  of  the  car,  or 
from  things  which  a  passenger  might  law- 
fully bring  into  the  car,  or  which  some  un- 
authorized person  not  connected  with  the  car- 
rier has  deposited  in  the  car  or  on  the  steps 
or  platform  of  the  car,  or  the  approaches  to 
the  car,  is  that,  before  the  carrier  can  be 
held  liable  he  must  have  known  of  or  have 
had  reasonable  time  and  opportunity  to  dis- 
cover and  remove  the  object  causing  the  in 
jury.  Snow  fallen  or  ice  formed  upon  the 
platform  and  steps  of  the  car,  or  mud  depos- 
ited upon  the  steps  by  incoming  passengers 
while  the  train  is  en  route,  are  not  such  ob- 
jects as  render  the  carrier  liaJble  for  injuries 
sustained  by  passengers  caused  thereby  to 
slip  and  fall,  though  it  would  be  within  the 
bounds  of  human  foresight  and  endeavor  to 
sand  the  steps  and  platform  at  e&ch  stop 
before  taking  on  or  discharging  passengers. 
The  carrier  is  not  held  to  such  a  strict  respon- 
sibility in  guarding  against  perils  of  this 
character.  Palmer  v.  Pennsylvania  Co.  [Ill 
N.  Y.  488] ;  Vancleve  v.  St.  Louis,  etc.  R.  Co, 
[107  Mo.  App.  96]. 

"In  this  case  there  is  no  room  to  doubt  but 
that  the  plaintiff's  injury  was  caused  by  the 
unauthorized  act  of  some  paaaenger  on  de- 
fendant's train,  or  by  some  stranger,  and  not 
by  any  servant  of  the  company,  and  that,  as 
a  matter  of  fact,  no  servant  of  the  company 
did  know  of  the  presence  of  the  banana  peel 
prior  to  the  accident.  And  the  company  can 
be  chargeable  for  the  plaintiff*s  injury  only 
on  the  theory  that,  in  the  exercise  of  proper 
diligence,  it  should  have  discovered  the  pres- 
ence and  dangerous  character  of  the  banana 
peel  and  removed  [544]  it  from  the  step. 
Tlie  danger  to  be  apprehended  from  this  cause 
was  certainly  not  a  peril  reasonably  to  be 
expected.  It  was  very  evidently  dropped  on 
the  step  of  the  car  by  some  one  immediately 
before  the  train  left  the  station. 

It  would  be  unreasonable  to  hold  that  the 
carrier  was  bound  to  anticipate  such  an  un- 
usual and  unexpected  cause  of  peril.  It  was 
not  a  danger  reasonably  to  be  apprehended: 
not  such  a  one  as  would  require  the  unremit- 
ting vigilance  of  the  carrier  to  guard  his 
passengers  against.  To  have  successfully 
guarded  against  an  accident  of  this  kind  the 
company  would  be  compelled  to  keep  a  servant 
at  the  steps  of  every  car  during  all  the  time 
they  were  receiving  and  discharging  passen- 
gers. Xo  such  degree  of  vigilance  is  required 
of  a  carrier  to  guard  against  a  peril  of  this 
character.     Palmer  v.   Pennsylvania   Co.  su- 
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pra;  Pittsburg,  etc.  R.  Co.  v.  Aldridge  [27 
Ind.  App.  498];  Stimson  v.  Milwaukee,  etc. 
R.  Co.  [75  Wis.  381] ;  Vancleve  v.  St.  Louis, 
etc.  R.  Co.  [107  Mo.  App.  96];  Young  v.  Mis- 
souri Pac.  Co.  113  Mo.  App.  636,  88  S.  W. 
767;  Chicago,  etc.  R.  Co.  v.  Murphy,  99  IlL 
App.  126. 

"We  think,  for  the  reason  stated,  that  the 
evidence  was  not  sufficient  to  sustain  the 
verdict  of  the  jury." 

Conceding  that  it  is  the  duty  of  a  railroad 
company  to  inspect  its  trains,  it  is  not  bound 
to  keep  up  a  continuous  inspection,  or  to 
know  at  each  moment  the  condition  of  every 
part  of  the  train. 

Tims,  in  Proud  v.  Philadelphia,  etc.  R.  Co. 
64  N.  J.  L.  702,  46  Atl.  710,  50  L.R.A.  469, 
it  was  held  that  a  failure  of  a  railroad  com- 
pany to  discover  filth  on  the  steps  of  a  passen- 
ger in  the  nighttime,  within  half  an  hour 
after  the  car  had  been  inspected  and  found 
to  be  in  good  condition,  did  not  render  the 
company  liable  to  a  passenger  who  was  in- 
jured by  slipping  on  the  step,  where  the 
proof  failed  to  show  that  due  care  would  have 
prevented  the  accident. 

A  carrier  is  not  bound  to  anticipate  un- 
usual and  unexpected  causes  of  peril. 

In  Hotenbrink  v.  Boston  Elevated  R.  Co. 
211  Mass.  77,  97  N.  E.  624,  39  L.R.A.(N.S.) 
419,  a  street  car  company  was  held  not  liable 
for  injury  to  a  passenger  who  fell  from  the 
step  of  a  car,  which  was  slippery  because  of 
tobacco  juice  which  had  been  expectorated 
thereon,  there  being  nothing  to  show  that  it 
had  been  there  any  length  of  time,  and  it  was 
not  shown  that  the  conductor  [545]  had  been 
negligent  in  failing  to  discover  it  before  the 
accident  happened. 

That  case  was  like  the  case  at  bar  in  many 
respects,  as  will  be  seen  from  the  following 
excerpt  from  the  opinion: 

''There  is  no  evidence  that  the  conductor 
knew  the  saliva  was  there.  No  witness  in  the 
case,  with  the  exception  of  the  plaintiff  and 
the  child  Clausina  Bookhaut,  testified  that 
the  alleged  condition  existed  even  at  the  time 
of  the  accident;  and  no  witness  testified  to 
its  existence  before  the  plaintiff  alighted. 
The  momentary  presence  of  such  a  substance 
on  the  step  would  not  render  the  defendant 
liable.  Goddard  v.  Boston,  etc.  R.  Co.  179 
Mass.  52,  60  N.  E.  486;  Lyons  v.  Boston 
Elevated  R.  Co.  204  Mass.  227,  90  N.  E.  419. 
Tliere  was  nothing  in  its  appearance  from 
which  the  inference  could  be  drawn  that  it 
had  been  upon  the  step  for  a  considerable 
period  of  time.  Anjou  v.  Boston  ]5Ievated  R. 
Co.  208  Mass.  273,  94  N.  E.  386,  21  Ann.  Cas. 
1143.  The  inference  that  it  must  have  been 
thore  for  two  minutes,  or  since  the  preceding 
stop  at  H.  or  I  Street,  is  merely  conjectural, 
for  it  might  have  come  from  sbme  passing 
teamater  or  pedestrian  or  otherwise." 


Since  it  has  not  been  shown  that  any  of 
the  appellant's  servants  knew  of  the  presence 
of  the  banana  peel  upon  the  steps,  or  that  it 
had  been  there  such  a  length  of  time  before 
the  accident  happened  as  would  impute  notice 
to  them,  we  are  of  opinion  the  peremptory 
instruction  asked  by  the  appellant  should 
have  been  given. 

Tlie  cases  of  Louisville,  etc.  R.  Co.  v.  Ritter, 
85  Ky.  368,  3  S.  W.  591;  Louisville,  etc.  R. 
Co.  V.  Cockerel,  17  Ky.  L.  Rep.  1037,  33  S.  W. 
407;  Beiser  v.  Cincinnati,  etc.  R.  Co.  152  Ky. 
522,  153  S.  W.  742,  43  L.R.A.(N.S.)  1050,  and 
Louisville,  etc.  F  Co.  v.  Rommele,  152  Ky. 
719,  Ann.  Cas.  1915B  267,  154  S.  W.  16,  re- 
lied upon  by  the  appellee  to  sustain  the  ver- 
dict of  the  circuit  court,  are  not  in  point,  and 
in  no  way  contravene  the  rule  of  law  herein 
announced. 

For  the  error  indicated,  and  without  pass- 
ing upon  the  other  questions  raised  by  the 
appellant,  or  the  correctness  of  the  instruc-; 
tions  given,  the  judgment  is  reversed,  with 
directions  to  peremptorily  instruct  the  jur;«- 
to  find  for  the  defendant  upon  another  trial, 
if  the  evidence  should  be  substantially  the 
same  as  it  was  upon  the  first  trial. 


KOTE« 

Liability  of  Carrier  for  Injury  to  Fas- 
senger  Caused  by  Slipping  on  Banana 
Feel  or  the  Like. 

In  accord  with  the  rule  laid  down  in  Anjou 
v.  Boston  Elevated  R.  Co.  208  Mass.  273,  21 
Ann.  Cas.  1143,  it  has  been  held  in  several 
recent  cases  that  a  carrier  is  liable  for  in- 
juries to  a  passenger  caused  by  slipping  un  a 
banana  peel  or  the  like  on  a  car  step  or  plat- 
form where  the  servants  of  the  carrier  Iiave 
been  negligent  in  permitting  it  to  remain 
there.  Prescott,  etc.  R.  Co.  v.  Thomas,  114 
Ark.  56,  167  S.  W.  486;  Galveston,  etc.  R.  Co. 
V.  Bibb  (Tex.)  172  S.  W.  178.  See  also  Pitts- 
burgh, etc.  R.  Co.  V.  Rose,  40  Ind.  App.  240, 
79  N.  E.  1094;  Ft.  Worth,  etc.  R.  Co.  v. 
Yantis  (Tex.)  185  S.  W.  969.  Thus  in  Pres- 
cott, etc.  R.  Co.  V.  Thomas,  supra,  it  appeared 
that  the  plaintifif  was  injured  while  getting 
off  of  one  of  the  defendant's  trains  by  slip- 
ping on  a  bunch  of  muskmelon  seed  on  the 
steps  of  the  car.  A  box  step  had  been  placed 
at  the  foot  of  the  car  steps  by  some  of  the 
trainmen  immediately  before  the  plaintiff  de- 
barked. There  was  no  attempt  to  show  that 
the  seed  had  been  on  the  steps  for  so  short  a 
time  that  the  trainmen  had  no  opportunity  to 
discover  its  presence.  It  was  held  that  the 
defendant  was  liable.  In  Galveston,  etc.  R. 
Co.  V.  Bibb  (Tex.)  172  S.  W.  178,  the  court 
in  stating  the  facts  and  discussing  the  lia- 
bility of  the  carrier  said:  "This  is  a  suit 
against  appellant   instituted   by  appellee  to 
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recover  damages  arising  from  injuries  to  his 
wife  through  the  negligence  of  appellant  in 
permitting  the  platform  and  steps  to  become 
wet  and  slippery  and  fruit  to  lie  thereon,  by 
reason  of  which  she  slipped  and  fell  upon 
the  steps  and  was  seriously  and  permanently 
injured.  It  was  admitted  by  appellant  that 
appellee  and  his  wife  were  passengers  on  the 
train  that  brought  them  from  Sutherland 
Springs  to  San  Antonio,  and  that  she  was 
hurt  while  alighting  from  the  train  at  San 
Antonio,  but  denied  that  appellant  was  guilty 
of  negligence  as  alleged.  .  .  .  Fruit  and 
water  were  allowed  to  remain  on  the  platform 
from  which  passengers  would  alight  at  their 
destination  during  the  time,  at  least,  that 
the  train  was  running  from  Lavernia  to  San 
Antonio,  a  distance  of  25  or  30  miles.  The 
lule  as  to  knowledge  of  a  thing  that  causes 
an  accident  is  that  it  must  have  been  known 
to  the  defendant  or  must  have  been  in  exist- 
ence for  such  length  of  time  as  to  justify 
the  inference  that  the  failure  to  obtain  knowl- 
edge was  negligence.  The  least  inspection  of 
the  platform  would  have  revealed  its  condi- 
tion to  the  conductor,  brakeman,  or  porter, 
and  would  have  suggested  the  danger  of 
leaving  it  in  such  condition  as  it  was  shown 
to  be." 

But  a  carrier  is  not  liable  for  an  injury  to 
a  passenger  caused  by  slipping  on  a  banana 
pcol  or  the  like,  unless  its  servants  are  aware 
of  the  presence  of  the  substance,  or  it  has 
been  there  such  a  length  of  time  that  in  the 
exercise  of  the  degree  of  care  owed  the  passen- 
ger they  should  have  discovered  it.  Pitts- 
burgh, etc.  R.  Co.  V.  Rose,  40  Ind.  App.  240, 
79  N.  E.  1094;  Hotenbrink  v.  Boston  Elevat- 
ed R.  Co.  211  Mass.  77,  97  X.  E.  624,  39 
L.R.A.(X.S.)  419;  Tevis  v.  United  Rys.  Co. 
(Mo.)  185  S.  VV.  738;  Proud  v.  Philadelphia, 
etc.  R.  Co.  64  N.  J.  L.  702,  46  Atl.  710,  60 
L.R.A.  469.  See  also  Prescott,  etc.  R.  Co.  v. 
Thomas,  114  Ark.  56,  167  S.  W.  486.  And 
see  the  reported  case,  wherein  most  of  the 
foregoing  cases  are  stated  and  discussed  at 
length. 

In  Tevis  v.  United  Rys.  Co.  supra,  it  ap- 
peared that  the  plaintiflf  while  about  to  alight 
from  one  of  the  plaintiff's  cars  was  injured 
by  slipping  on  a  banana  peel  in  the  doorway 
of  the  car.  There  was  no  showing  as  to  how 
long  the  banana  peel  had  been  there,  or  any 
evidence  that  the  employees  of  the  defendant 
had  a  reasonable  opportunity  in  which  to 
discover  and  remove  it ;  neither  was  there  any 
evidence  from  which  it  could  be  inferred  that 
the  employees  had  seen  it  before  the  accident. 
It  was  held  that  the  defendant  was  not  liable. 

The  rule  has  been  laid  down  that  while  it 
is  not  the  duty  of  a  person  to  inspect  the  door- 
sill  or  platform  of  a  car  for  obstructions,  he 
is  required  to  exercise  ordinary  care  for  his 
own  safety,  and  if  in  the  exercise  of  that  care. 


he  could  discover  a  banana  peel  or  other  slip- 
pery substance,  he  cannot  recover  for  injuries 
caused  by  slipping  on  it.  Ft.  Worth,  etc.  R. 
Co.  V.  Yantis  (Tex.)   185  S.  W.  969. 

J^or  a  discussion  of  the  liability  of  a  car- 
rier for  failure  to  remove  ice,  snow  or  mud 
from  the  steps  of  its  vehicles,  sec  the  notes 
to  Riley  v.  Rhode  Island  Co.  17  Ann.  Cas.  50, 
and  Dorrance  v.  Michigan  United  Rys.  Co. 
Ann.  Cas.  1915A  763. 
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Appeal  —  Questions  Reviewed  —  Neces- 
sity of  Decision  Belonr. 

The  Supreme  Court  reviews  only  questions 
considered  and  determined  bv  the  court  below, 
and  therefore  will  not  review  the  correctness 
of  the  submission  of  a  case,  where  it  has 
been  submitted  from  the  standpoint  in  which 
both  parties  manifestly  tried  it. 

Master  and  Servant  —  I<iability  of  Au- 
tomobile O'wner  to  Chanlfenr. 

Where,  in  a  chaufTeur*s  action  for  injurie? 
sustained  while  replacing  a  punctured  auto- 
mobile tire,  in  consequence  of  a  defect  in  the 
iron  retaining  ring,  which  blew  out  while  the 
tire  was  being  pumped,  the  evidence  was 
conflicting  as  to  whether  the  defendant  owner 
had  notice  of  the  defect  and  promised  to  cor 
rect  it,  the  question  of  assumption  of  risk  i^ 
for  the  jury. 

[»See  note  at  end  of  this  case.] 

Trial  —  Issues  —  Effect  of  Ag^reement. 

^Vhe^e  opposing  counsel  in  such  case  agree 
that  there  is  no  question  of  assumption  of 
risk  in  the  case,  and  the  trial  judge  agrees 
to  disregard  such  question  in  his  charge,  and 
where,  after  verdict  for  plaintifT,  the  court, 
in  considering  defendant's  motion  for  judg- 
ment non  obstante  veredicto,  treats  such 
question  as  controlling,  the  judgment  should 
be  vacated  on  appeal  and  a  new  trial  award- 
ed. 

Appeal  from  Court  of  Common  Plt»as,  Al- 
legheny county:     Shafer,  Judge. 

Action  for  damages.  Jolin  B.  Richardson, 
plaintiff,  and  William  S.  Flower,  defendant. 
Judgment  for  plaintifT.  Defendant  appeals. 
Tlie  facts  are  stated  in  the  opinion.  Re- 
versed. 
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W.  8.  Dalzell  for  appellant. 

Don  Rose  and  Obed  K.  Price  for  appellee. 

[36]  ^klESTBEZAT,  J. — This  is  an  action  of 
trespass  brought  by  a  chauffeur  to  recover 
damages  which  he  alleges  he  sustained  while 
replacing  a  punctured  tire  on  the  wheel  of 
his  employer's  automobile.  The  tirq  on  the 
defendant's  machine  was  held  in  place  by  a 
band  or  ring  with  a  clutch  at  each  end  which 
was  intended  to  pass  into  a  hole  in  the  rim 
of  the  wheel,  and  to  be  held  there  by  a  pro- 
jection on  the  clutch  or  lug,  when  air  was 
put  in  the  tu)3e  by  the  expansion  of  the  tube 
itself  against  the  band.  The  chauffeur  had 
difiiculty  in  making  the  clutch  stay  in  the 
hole  provided  for  it.  He  alleges  that  he  noti- 
fied his  employer  there  was  something  wrong 
with  the  wheel,  and  that  it  ought  to  be  ex- 
amined by  an  expert  who  knew  something 
about  a  ring,  and  his  employer  replied  that 
he  did  not  wish  to  make  any  repairs  to  the 
wheel  as  he  intended  to  get  a  new  car.  After 
putting  the  tire  on  and  getting  the  ring  in 
place,  the  chauffeur  applied  air  from  a 
charged  vessel  kept  for  that  purpose,  when 
the  ring  flew  bade  and  struck  him  in  the 
face,  injuring  him  severely.  His  action  was 
brought  to  recover  damages  for  the  injuries 
be  sustained. 

The  defendant  denies  that  the  wheel  was 
defective,  or  that  the  chauffeur  notified  him 
that  it  was  defective,  and  alleges  that  the 
injuries  received  by  the  chauffeur  resulted 
from  his  own  negligence.  During  the  charge, 
after  the  court  had  submitted  the  other  ques- 
tions in  the  case  to  the  jury,  the  learned 
judge  asked  counsel  if  [37]  they  thought 
there  was  any  question  of  assumption  of  risk 
in  the  case,  to  which  both  counsel  replied  in 
the  negative.  The  court  agreed  with  counsel, 
and  stated  that  as  there  was  no  such  ques- 
tion in  the  case,  he  would  say  nothing  about 
it  in  the  charge.  The  defendant's  counsel 
]>resented  a  point  requesting  binding  instruc- 
tions which  was  refused.  There  was  a  ver- 
dict for  the  plaintiff,  and  the  defendant's 
counsel  moved  for  judgment  non  obstante 
veredicto,  which  motion  was  also  refused. 
Judgment  was  entered  on  the  verdict,  and 
the  defendant  has  taken  this  appeal. 

The  defendant  now  raises  the  question  of 
assumption  of  risk,  and  the  greater  part  of 
his  printed  brief  is  devoted  to  sustaining 
that  position.  He  contends  that  under  the 
evidence  in  the  case  if  the  rim  of  the  wheel 
was  defective,  the  chauffeur  knew  the  fact 
and  by  continuing  his  work  with  such  knowl- 
edge he  assumed  the  risk  or  hazard  arising 
from  the  defect.  He  further  claims  that  if 
it  be  conceded  notice  of  the  defect  was  given 
by  the  chauffeur  to  the  defendant,  that  no 
assurance  or  promise  was  made  by  the  latter 
that  the  defect  would  be  remedied,  and,  there- 
Ann.  Cas.  1016E.— 69. 
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fore,  the  notice  did  not  protect  the  chauffeur 
from  the  risks  incident  to  the  service.  The 
plaintiff  denies  the  right  of  the  defendant  to 
raise  the  question  now  because  the  case  was 
not  defended  on  that  ground  in  the  court  be- 
low, and  claims>  as  the  record  shows,  that 
defendant's  counsel  concurred  with  the  court 
in  its  conclusion  that  the  doctrine  of  assump- 
tion of  risk  was  not  in  the  case. 

It  is  familiar  practice,  recognized  and  en- 
forced by  this  court  that  a  party  will  not 
be  heard  to  question  the  correctness  of  the 
submission  of  a  case  after  the  court  has  sub- 
mitted it  from  the  standpoint  in  which  both 
parties  to  the  issue  manifestly  tried  it.  This 
court  reviews  only  questions  considered  and 
determined  in  the  court  below.  We  will  not 
convict  the  trial  court  of  error  in  not  having 
ruled  the  case  on  a  question  which  both 
parties  concede  was  not  in  it.  If  that  was 
the  situation  here  [38]  we  would  certainly 
decline  to  consider  the  question  of  assump- 
tion of  risk  by  the  defendant  now  argued  so 
strenuously  by  his  counsel. 

The  plaintiff  testified  that  in  a  conversa- 
tion he  told  the  defendant  he  did  not  know 
whether  the  rim  was  dangerous  or  not,  but 
there  was  something  the  matter  with  the  rira, 
and  that  it  ought  to  be  looked  at  by  an  ex- 
pert who  knew  something  about  rims.  He 
also  testified  that  at  the  time  he  had  this 
conversation  with  the  defendant,  the  latter 
assured  him  that  the  rim  was  all  right,  and 
said  that  he  was  not  going  to  use  the  ma- 
chine very  long  as  he  had  ordered  a  new  car, 
and  would  get  rid  of  this  one.  This  is  sub- 
stantially the  evidence  on  which  the  plaintiff 
relies  to  relieve  himself  from  the  assumption 
of  risk  in  replacing  the  punctured  tire  on 
the  wheel  at  the  time  he  received  his  injuries. 
In  refusing  the  motion  for  judgment  non  ob- 
stante veredicto,  the  learned  trial  judge  says 
in  his  opinion  that  whether  the  defendant's 
statement  that  he  would  not  repair  the  ma- 
chine but  would  get  a  new  one  to  take  its 
place  is  tantamount  to  a  promise  to  repair 
the  defect  is  one  of  the  two  serious  ques- 
tions in  the  case.  The  learned  judge  ruled 
the  question  against  the  defendant,  holding 
that  the  defendant's  declaration  to  the  chauf- 
feur that  he  was  not  going  to  use  that  ma- 
chine very  long  and  was  going  to  get  a  new 
one  was  equivalent  to  a  promise  to  repair  the 
old  one,  provided  the  promise  to  supply  the 
new  one  was  a  promise  to  supply  it  within  a 
reasonable  time  or  such  time  as  under  the 
circumstances  would  be  a  reasonable  time  for 
the  owner  to  repair.  He  therefore,  held  that 
the  chauffeur  by  continuing  in  the  defendant's 
service  did  not,  under  the  circumstances, 
assume  the  risks  incident  to  the  service  with 
the  defective  machine.  This  undoubtedly  is 
a  controlling  question  in  the  case,  but  it  is 
not  a  question  of  law  for  the  court.    The  de- 
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fendant  testified  that  he  had  no  such  con- 
versation with  the  plaintiff,  that  his  atten- 
tion was  never  called  to  the  alleged  defect, 
and,  what  is  natural  [39]  and  quite  reason- 
able, that  he  would  not  have  endangered  the 
lives  of  his  family  with  a  car  that  had  a 
defective  front  wheel.  The  testimony  clear- 
ly raised  a  question  of  fact  which  could  only 
be  decided  by  the  jury  under  proper  instruc- 
tions by  the  court.  It  was  for  the  jury  to 
determine  what  conversation,  if  any,  did  take 
place  between  the  parties,  what  was  said, 
and  the  inferences  to  be  drawn  from  what 
was  said  by  them,  and  whether  the  chauffeur 
relied  on  his  employer's  statement  that  he  did 
not  intend  to  use  the  machine  very  long  and 
was  going  to  get  a  new  one.  These  were 
facts  and  inferences  to  be  drawn  from  thorn 
which  were  wholly  for  the  jury  and  not  for 
the  court.  If,  therefore,  the  question  of  as- 
sumption of  risk  was,  as  the  learned  court 
now  properly  regards  it,  a  controlling  ques- 
tion in  determining  the  liability  of  the  de- 
fendant and  hence  in  disposing  of  the  motion 
for  judgment  notwithstanding  the  verdict,  it 
was  a  question  of  fact  to  be  dealt  with  by  a 
jury,  and  the  court  could  not  rule  the  mo- 
tion by  determining  the  question  as  a  matter 
of  law.  This  court  is  likewise  without  au- 
thority to  review  the  action  of  the  trial  court 
in  determining  the  question  of  faet,  and  it  is 
apparent  therefore,  that  in  the  present  con- 
dition of  the  record,  we  should  not  sustain 
the  judgment  entered  by  the  court  below. 

If  we  should  disagree  with  the  learned 
court  below  and  be  of  opinion  that  the  de- 
fendant's language  did  not  amount  to  a  prom- 
ise to  repair  the  defect  in  the  rim,  or  that  the 
plaintiff  did  not  continue  the  service  because 
he  relied  on  his  employer's  promise  to  make 
the  repair,  and  reverse  the  judgment,  we 
would  likewise  be  determining  a  question  of 
fact  which  clearly  we  have  no  right  to  do. 

We  regret  to  have  to  send  this  case  bnck 
for  a  ncw^  trial,  but  it  is  apparent  that  the 
condition  of  the  record  requires  it  to  be  done. 
It  would  be  unjust  to  sustain  the  defendant's 
contention  and  determine  the  question  of  as- 
sumption of  risk  as  a  matter  of  law  after  it 
had  been  [40]  withdrawn  from  the  jury  by 
his  agreement  that  it  was  not  in  the  case. 
We  cannot  sustain  the  plaintiff's  contention 
that  assumption  of  risk  is  not  in  the  case, 
when  the  court  very  properly  regarded  it  as 
of  controlling  importance.  We  must,  there- 
fore, set  aside  and  vacate  the  judgment,  and 
remit  the  record  for  a  new  trial.  The  case 
is  an  important  one,  not  only  to  the  parties 
directly  interested,  but,  in  view  of  the  great 
number  of  automobiles  now  in  use,  to  the 
public  generally.  On  the  next  trial  the  evi- 
lence  should  show  the  usual  and  ordinary 
duties  of  a  chauffeur,  what,  as  such,  the 
plaintiff  did  while  in  the  service  of  the  de- 


fendant, what  knowledge  a  chfcuffeur  should 
have  of  the  mechanism  of  an  automobile,  and 
whether  his  duties  require  him  to  be  sufficient- 
ly familiar  with  it  to  discover  defects  in  the 
machine  similar  to  the  one  alleged  to  have 
existed  here,  and  the  consequent  danger,  if 
any,  to  a  competent  chauffeur  replacing  a  tire 
under  the  circumstances.  If  a  servant's  in- 
juries result  from  his  own  incompetency,  no 
liability  attaches  to  the  master.  The  jury 
should  not  be  confused  on  the  next  trial  by 
permitting  the  witnesses  to  use  interchange- 
ably the  names  of  the  different  parts  of  the 
wheel.  It  is  frequently  very  difficult  in  read- 
ing the  testimony  sent  up  with  the  record  to 
determine  what  the  witness  refers  to,  whether 
the  ring,  the  rim,  the  channel,  etc.  The 
facts  bearing  on  the  controlling  questions 
in  the  case  should  be  more  fully  developed, 
especially  on  the  question  of  the  plaintiff's 
contributory  negligence.  What  position  was 
the  plaintiff  in  when  he  was  struck  by  the 
ring,  how  far  was  he  from  the  wheel,  did  he 
see  the  ring  moving  outward  before  he  at- 
tempted to  turn  off  the  air,  where  was  the 
air  tank,  etc.?  If  counsel  desire  specific 
mlings  of  the  court  on  the  law  applicable 
to  the  facts,  as  disclosed  by  the  testimony, 
on  any  question  involved  in  the  case  they 
should  present  proper  requests  for  instruc- 
tions. 

The  judgment  is  vacated  and  a  new  trial 
awarded. 


NOTE. 

Liability    of    Automobile    Owner    to 
Chauffeur  for  Personal  Injuries. 

As  a  general  rule,  the  owner  of  an  auto- 
mobile is  liable  for  personal  injuries  to  his 
chauffeur,  when  such  injuries  are  caused  by 
the  negligence  of  the  owner,  and  the  chauffeur 
is  free  from  negligence.  National  Motor  Ve- 
hicle Co.  v.  Kellum  (Ind.)  109  N.  E.  196: 
Cabanne  v.  St.  Louis  Car  Co.  178  Mo.  App. 
718,  161  S.  W.  697;  Collins  v.  Terminal 
Transfer  Co.  (Wash.)  157  Pac.  1092.  And 
see  the  reported  case.  In  Collins  v.  Terminal 
Transfer  Co.  supra,  the  court  said:  '*It  is 
a  familiar  rule  of  law  that  it  is  the  dutv  of 
the  master  to  use  reasonable  care  to  fur- 
nisli  a  servant  with  reasonably  safe  instru- 
mentalities with  which  he  is  to  do  his  work. 
.  .  .  Under  this  rule  the  respondent  is 
entitled  to  prevail  unless  it  can  be  said  a« 
a  matter  of  law  that  one  or  more  of  the 
appellant's  affirmative  defenses  defeat  recov- 
ery." 

Generally  the  foregoing  rule  is  assumed, 
and  the  cases  turn  on  whether  the  special 
facts  show  the  actual  existence  of  the  rela- 
tionship of  master  and  servant,  or  on  whether 
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negligence  or  contriblitory  negligence  is 
shown.  Thus,  in  Collins  v.  Terminal  Trans- 
fer Co.  supra,  it  appeared  that  a  helper  who 
was  employed  to  assist  on  an  automobile 
truck,  was  instructed  to  obey  the  orders  of 
the  driver.  The  driver  ordered  his  helper 
to  drive  the  automobile.  While  acting  under 
this  order,  the  latter  was  injured  because 
of  a  defect  in  tlie  automobile.  The  owner  was 
held  to  be  liable  to  the  helper,  the  court 
discussed  the  assumption  of  risk  and  the 
fellow  servant  doctrine.  In  Anderson  v.  Van 
Riper,  128  N.  Y.  S.  66,  it  appeared  that  an 
expert  chautfcnr  on  being  employed  was  told 
that  the  autoni()I>iIe  was  in  good  repair.  Be- 
fore operating  the  machine,  the  chauffeur 
made  his  own  examination  of  it.  In  en- 
deavoring to  start  the  automobile,  the  chauf- 
feur was  injured  by  a  defective  starter.  The 
owner  was  held  not  to  be  liable.  The  court 
said:  "There  is  no  fact  stated  to  show  the 
defendant  to  have  been  negligent.  Allega- 
tions of  conclusions  cannot  supply  this  de- 
ficiency. There  is  no  duty  cast  upon  the 
owner  of  an  automobile,  by  the  statutes  of 
this  state,  to  have  the  same  inspected.  But 
if  there  were  a  duty,  which  the  master  owed 
to  the  servant,  to  make  or  cause  to  be  made 
an  inspection,  it  would  be  necessary  to  allege 
facts  showing  that  the  neglect  to  inspect  the 
car  was  the  proximate  cause  of  the  injury." 
In  Marks  v.  Stolts,  165  App.  Div.  462,  150 
N.  Y.  S.  962,  it  appeared  that  the  driver  of 
an  automobile  truck  told  the  owner  that  the 
machine  was  defective.  Later  he  told  the 
employer  that  he  himself  had  repaired  the 
truck.  The  driver  being  injured  by  the  de- 
fect, the  owner  was  held  not  to  be  liable  be- 
cause of  the  driver's  estoppel  and  his  assump- 
tion of  the  risk.  In  Blick  v.  Olds  Motor 
Works,  175  Midi.  640,  141  N.  W.  680,  49 
L.R.A.(N.S.)  883,  it  appeared  that  the  in- 
jured servant  was  foreman  of  the  owner's 
erecting  department.  Among  other  duties,  he 
had  to  test  the  machines  on  the  factory's 
speedway.  While  testing  a  machine,  he  was 
killed  because  of  alleged  defects  in  the  track. 
The  track  was  held  to  be  reasonably  safe, 
and  the  servant  to  have  assumed  the  risks  of 
any  defects.  The  court  said:  "Decedent  is 
shown  to  have  been  an  expert  in  the  line  of 
his  duty  having  held  the  high  position  of  fore- 
man for  several  years  prior  to  his  death. 
He  had,  himself,  driven  cars  many  times 
around  this  track.  The  tendency  of  an  ob- 
ject to  fly  off  at  a  tangent  when  being  pro- 
pelled rapidly  around  a  curve  (centrifugal 
force)  is  a  matter  of  common  knowledge 
possessed  by  all  intelligent  adults.  With  the 
operation  of  this  well-known  law  upon  au- 
tomobiles decedent  was  through  experience 
peculiarly  familiar,  so  it  might  well  be  said — 
though  it  is  unnecessary  in  this  case — that 
he  assumed  the  risk  of  injury  from  driving 
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upon  the  curve  at  so  high  a  rate  of  speed." 
In  National  Motor  Co.  v.  Kellum,  109  N.  E. 
196,  it  appeared  that  the  injured  servant 
was  a  mechanician  in  an  exhibition  automo- 
bile race.  His  duties  were  to  assist  in  operat- 
ing the  machine.  Defects  in  the  track  re- 
sulted in  the  servant's  death.  The  defects 
were  known  to  the  master  but  not  to  the 
servant.  It  was  held  that  the  master  was 
liable.  The  court  did  not  discuss  the  rela- 
tionship of  the  parties,  but  the  decision  dealt 
with  the  doctrines  of  contributory  negligence 
and  assumption  of  risk.  Cabanne  v.  St.  I>ouis 
Car  Co.  178  Mo.  App.  718,  161  S.  W.  597,  the 
circumstances  would  seem  to  indicate  that 
the  relationship  of  the  parties  was  that  of 
principal  and  agent  rather  than  that  of 
master  and  servant.  The  court,  however,  did 
not  touch  on  this  phase  of  the  controversy. 
The  plaintiff  was  the  defendant's  demonstrat- 
ing agent.  The  defendant  furnished  the 
plaintiff  an  overhauled  automobile  with  which 
to  work.  The  plaintiff  was  injured  while 
driving  the  machine  in  the  scope  of  his  em- 
ployment, and  the  defendant  was  held  to  be 
liable  on  the  ground  that  he  did  not  furnish 
safe  implements  with  which  to  work. 

Some  of  the  cases  pertinent  to  the  present 
discussion  have  involved  the  application  of  a 
workmen's  compensation  act.  Thus,  in  Hen- 
dricks V.  Seeman,  170  App.  Div.  133,  155  N. 
Y,  S.  638,  it  appeared  that  the  decedent  was 
a  helper  on  an  automobile  truck.  He  was 
killed  in  endeavoring  to  chase  boys  away  from 
the  truck.  He  was  held  to  be  operating  the 
truck  within  the  meaning  of  the  workmen's 
compensation  act.  The  court  said:  "It  is 
conceded  by  the  appellant  that  the  operation 
of  the  vehicle  in  question  comes  within  the 
language  of  group  41,  but  it  is  contended 
that  the  helper  on  such  a  truck  is  not  one 
who  operates  the  truck.  If  the  word  *opera- 
tion'  is  to  be  restricted  to  tlie  actual  process 
of  driving  the  truck — that  is,  steering  it  and 
manipulating  the  brakes  and  levers — then,  of 
course,  the  deceased  was  not  engaged  in  the 
operation  of  this  truck.  But  no  such  narrow 
construction  should  be  placed  upon  the  ex- 
pression 'operation  of  trucks.'  In  order  to 
operate  this  truck,  used  in  the  wholesale 
grocery  business,  the  proprietors  of  the  con- 
cern found  it  necessary  to  employ  two  men. 
There  were  other  duties  required  of  these  men 
beyond  the  mere  matter  of  driving  the  truck. 
Presumably  goods  were  to  be  loaded  and 
unloaded  and  delivered;  and  in  driving 
through  the  streets  of  the  city  it  was  thought 
necessary  by  the  employers,  very  likely,  to 
have  one  person  guard  and  look  after  the 
load,  to  prevent  articles  being  lost  or  stolen, 
while  the  other  person  was  driving  the  truck. 
All  these  various  labors  made  up  the  duties 
of  the  men  and  constituted  the  operation  of 
the  truck.     Tlierefore   it  must  be  held  that 
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the  deceased  was  engaged  in  the  operation  of 
the  vehicle."  In  the  case  of  In  re  Sickles, 
156  N.  Y.  S.  864,  it  appeared  that  the  plain- 
tiff was  a  buyer  and  salesman  for  a  storage 
company.  In  performing  the  duties  of  his 
employment,  he  drove  his  employer's  auto- 
mobile and  suffered  injury.  He  was  held  not 
to  be  engaged  in  the  storage  business  within 
the  workmen's  compensation  act  of  New  York. 
In  Miller  v.  Taylor,  159  N.  Y.  S.  999,  it  ap- 
peared that  an  automobile  driver  was  engaged 
in  delivering  packages.  When  he  alighted 
from  his  machine  to  make  a  delivery,  he  was 
struck  by  another  automobile.  In  a  proceed- 
ing under  the  workmen's  compensation  act, 
his  injuries  were  held  to  have  arisen  out  of 
his  employment.  In  Reimers  v.  Proctor  Pub. 
Co.  85  N.  J.  441,  89  Atl.  931,  wilful  mis- 
conduct on  the  part  of  a  driver  in  taking  a 
car  without  permission  was  held  to  preclude 
an  allowance  of  compensation.  See  to  the 
same  effect  Maryland  Fidelity,  etc.  Co.  v. 
Industrial  Ace.  Commission,  171  Cal.  728,  154 
Pac.  834,   (illegal  speed). 

In  England,  the  relation  of  master  and 
servant  does  not  exist  between  the  owner  of 
an  automobile  taxicab  and  the  driver  of  the 
machine  where  the  driver  is  paid  a  percentage 
of  his  receipts  and  the  owner  exercises  no 
control  over  him.  Doggctt  v.  Waterloo  Taxi- 
cab  Co.  102  L.  T.  N.  S.  ( Eng. )  874.  But  the 
driver  of  a  motor  omnibus,  who  must  make 
minor  repairs  to  his  machine,  can  recover  as 
a  "workman"  under  the  Employers'  Liability 
Act  of  1880.  Smith  v.  Associated  Omnibus 
Co.  96  L.  T.  N.  S.  (Eng.)  675,  wherein  the 
court  said:  "When  the  plaintiff  says  in  evi- 
dence that  he  was  a  person  who  was  fur- 
nished with  spanners  and  wrenches,  and  was 
expected  to  put  right  anything  that  happened 
to  the  car,  I  think  I  may  use  my  own  knowl- 
edge aA  to  what  he  might  be  called  upon  to 
do.  He  would  have  (in  driving  the  car)  to 
do  a  thing  which  would  involve  several  rather 
complicated  operations,  and  would  require  the 
use  of  a  certain  amount  of  strength.  I  do 
not  think  he  could  do  these  things  without 
manual  labor.  I  do  not  mean  to  say  that 
if  he  did  nothing  but  just  turn  a  handle  and 
start  the  car  he  would  come  w^ithin  this 
definition  cl^ise.  I  do  not  put  it  upon  that 
ground,  but  I  put  it  upon  the  ground  that 
it  is  shown  by  the  evidence  that  this  man 
would  have  to  do  a  certain  amount  of  what 
would  be  repairing.  It  has  been  said  that 
there  is  an  impression  abroad,  owing  to  some- 
thing Lord  Esher  said  in  Yarmoi;th  v.  France, 
that  manual  labor  must  be  hard  labor,  and 
that  it  must  involve  a  very  great  exercise 
of  the  muscles.  I  do  not  think  such  a  state- 
ment would  apply  to  the  manual  labor  re- 
ferred to  in  this  section,  even  if  it  were 
true  generally." 


OBOS8  ET  AI.. 

v. 

FISHER  ET  AI.. 

Tennessee   Supreme   Court — May    7,    1915. 
1S2  Tenn.  31;  177  S.  W,  43. 


Schools  —  Consolidation  —  Discretion 
of  Board. 

Under  Acts  1913,  c.  4,  providing  generally 
for  the  consolidation  of  schools,  the  public 
transportation  of  pupils,  and  the  employment 
of  supervisors,  the  consolidation  of  schools 
is  not  required,  but  is  merely  permitted,  and 
the  question  how  the  law  shall  be  adminis- 
tered in  such  respect  is  left  to  the  discretion 
of  the  county  board  of  education. 

Transportation  of  Fnpils  —  Validity  of 
Statute. 

Acts  1913,  c.  4,  §  2,  providing  for  the 
transportation  of  children  residing  too  far 
from  a  school  to  attend  otherwise,  if  there 
are  enough  children  so  situated,  though  ve.st- 
ing  a  discretion  in  school  boards  to  discrimi- 
nate reasonably  between  pupils  living  in  suf- 
ficient numbers  at  a  diatance  from  a  school 
to  need  transportation,  and  those  so  living 
in  insufficient  numbers,  is  not  violative  of 
Const,  art.  11,  §  12,  setting  apart  the  inter- 
est on  the  common  school  fund  for  the  equal 
benefit  of  all  the  people,  since  such  section 
must  be  construed  with  section  8  of  the  same 
article,  providing  that  the  legislature  shall 
not  pass  any  law  for  the  benefit  of  individuals 
inconsistent  with  the  general  law  of  the 
land,  nor  any  law  granting  to  any  individual 
rights  or  exemptions  other  than  such  aa  may 
be  extended  by  the  same  law  to  any  member 
of  the  community  who  can  bring  himself 
within  the  law,  for  w^hile,  by  necessity,  chil- 
dren of  some  citizens  resident  at  a  distance 
from  the  schools  may  be  deprived  of  the 
transportation  extended  to  others,  neverthe- 
less such  citizens  can  bring  themselves  within 
the  law  by  changing  residence. 

[See  note  at  end  of  this  case.l 

Consolidation  of  Schools  —  Discretion 
of  Board  —  Judicial  Control* 

If  a  county  board  of  education,  acting  un- 
der Acts  1913,  c.  4,  providing  for  the  con- 
solidation of  schools,  the  public  transporta- 
tion of  pupils,  and  the  employment  of  super- 
visors, in  consolidating  certain  schools  into 
one  had  ignored  all  reasonable  rules,  acting 
in  an  arbitrary  manner,  so  as  to  abuse  itM 
discretion,  by  disregarding  the  wishes,  wel- 
fare, and  interests  of  the  taxpayers  of  the 
district,  the  action  of  the  officials  would  have 
been  proper  subject  for  correction  by  injunc- 
tion because  of  abuse  of  power. 

[See  2  Ann.  Cas.  543.] 

School  Supervisors  —  Employment. 

Acts  1913,  c.  4,  §  3,  giving  boards  of  edu- 
cation authority  to  employ  supervis<ir8  oi 
schools,  whose  duty  shall  be  to  assist  county 
superintendents  in  the  organization,  grada- 
tion, and  supervision  of  schools,  etc.,  and  to 
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pay  them  out  of  the  respective  school  funds 
of  counties,  etc.,  does  not  violate  Const,  art. 
11,  §  17,  providing  that  no  county  office 
created  by  the  legislature  shall  be  filled  other- 
wise than  by  the  people  or  the  county  courts, 
since  the  appointees  contemplated  by  the 
act  are  not  "county  officers,'*  but  mere  "em- 
ployees." 

Appeal  from  Chancery  Court,  Weakley 
county:     McKiNNEY,  Chancellor. 

Action  by  J.  E.  Cross  et  al.,  plaintiffs, 
against  Syl  Fisher  et  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiffs  appeaL  The 
facts  are  stated  in  the  opinion.    Affirmed. 

Maiden  d  Maiden  for  appellants. 
Levcis  d  Garrett  and  H.  H.  Barr  for  appel- 
lees. 

[33]  Fancher,  J. — ^The  bill  in  this  cause 
was  filed  by  certain  citizens,  taxpayers,  and 
patrons  of  the  schools  in  the  nineteenth  civil 
district  of  Weakley  county.  The  defendant 
Syl  Fisher  is  the  county  superintendent  of 
public  instruction,  and  the  other  defendants 
are  members  of  the  county  board  of' educa- 
tion of  said  county.  The  bill  attacks  the 
validity  of  chapter  4  of  the  Acts  of  the  [34] 
regular  session  of  the  Tennessee  legislature  of 
1013,  charging  that  it  violates  certain  pro- 
visions of  the  State  constitution.  The  act 
in  questicm  is  as  follows:  "An  act  to  be 
entitled  'An  act  to  improve  the  public  school 
system  of  the  State  by  authorizing  boards 
of  education  to  consolidate  schools,  provide 
for  the  public  transportation  of  pupils,  and 
to  employ  supervisors.* 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  State  of  Tennessee,  that 
rt'henever  it  shall  appear  to  the  county  board 
of  education,  or  the  county  high  school  board 
of  education,  in  anv  countv  of  the  State, 
that  the  efficiency  of  the  public  schools  would 
he  improved  thereby,  said  boards  of  education 
shall  have  full  power,  and  are  hereby  granted 
authority,  to  consolidate  two  or  more  schools. 

"Sec.  2.  Be  it  further  enacted,  that  when- 
ever, by  reason  of  such  consolidation,  a  suf- 
ficient number  of  children  is  situated  too  far 
away  from  such  schools  to  attend  without 
transportation,  said  boards  of  education  are 
hereby  authorized  and  empowered  to  make 
provisions  for  the  transportation  of  said 
pupils  that  reside  too  far  away  from  said 
schools  to  attend  without  transportation,  and 
to  pay  for  same  out  of  the  respective  public 
school  funds  of  the  county  in  which  such 
children  reside. 

"Sec.  3.  Be  it  further  enacted,  that  said 
boards  of  education  are  hereby  given  authori- 
ty to  employ  supervisors  of  schools,  whose 
duties  shall  be  to  assist  county  superintend- 
ents of  public  instruction  in  the  organization, 


[35]  gradation,  and  supervision  of  public 
schools  of  the  county,  and  the  organization 
of  industrial  work,  and  to  pay  for  same  out 
of  the  respective  public  school  funds  of  the 
county:  Provided,  that  such  supervisors 
shall  be  persons  of  known  ability  to  supervise 
the  work  of  other  teachers,  and  shall  have 
the  equivalent  of  a  high  school  education: 
Provided,  further,  that  supervisors  of  ele- 
mentary schools  shall  hold  an  elementary  cer- 
tificate of  the  first  grade,  and  supervisors 
of  high  schools  shall  hold  a  high  school  cer- 
tificate of  the  first  grade. 

"Sec.  4.  Be  it  further  enacted,  that  all 
laws  or  parts  of  laws  in  conflict  with  this 
act  be,  and  the  same  are,  hereby  repealed,  and 
that  this  act  take  effect  from  and  after  its 
passage,  the  public  welfare  requiring  it.** 

The  bill  in  substance  charges  that  the  de- 
fendants pursuant  to  said  act'  had  abolished 
the  four  public  schools  of  said  district,  known 
as  the  Hopewell  School,  Pariah  School,  Chest- 
nut Grove  School  and  the  Galloway  School, 
and  had  ordered  a  consolidation  of  said 
schools  into  one  central  school,  to  be  located 
at  or  near  the  Hopewell  School,  where  said 
board  intended  to  construct  a  large  school 
building  at  public  expense;  that  the  board 
was  proposing  to  furnish  transportation  for 
the  children  belonging  to  said  district  schools 
who  lived  too  far  away  from  the  central 
school  to  attend  otherwise.  It  further 
charged  that  this  consolidation  was  detri- 
mental to  the  interests  of  the  patrons  and 
children  of  the  schools  because  of  the  fact 
that  a  number  would  be  removed  a  consider- 
able distance  [36]  from  the  school,  and  that 
the  action  of  the  board  was  arbitrary  and 
an  abuse  of  power. 

Tlie  act  of  1913  was  attacked  as  violative 
of  the  following  sections  and  articles  of  the 
State  constitution: 

(a)  Section  12,  article  11,  of  the  consti- 
tution, because  it  is  alleged  that  said  act 
authorizes  the  destruction  of  equal  benefits 
guaranteed  to  all  the  people  by  said  section 
of  the  constitution. 

(b)  Section  8,  article  11  of  the  constitu- 
tion, because  it  is  alleged  that  benefits  and 
privileges  are  conferred  upon  certain  children 
and  patrons  which  are  or  may  be  withheld 
from  certain  children  and  certain  patrons; 
that  it  confers  special  rights,  privileges,  and 
immunities  on  some,  and  withholds  such 
rights  and  privileges  from  others. 

(c)  Section  17,  article  2,  which  ordains 
that  no  bill  shall  become  a  law  which  em- 
braces more  than  one  subject,  that  subject  to 
be  expressed  in  the  title. 

(d)  That  said  act  is  void  and  unconstitu- 
tional for  the  reason  that  it  undertakes  to 
delegate  legislative  power  to  the  county 
board  of  education. 
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(e)  That  said  act  is  void  for  uncertainty 
and  vagueness,  in  that  it  does  not  provide 
for  the  transportation  of  all  children  who 
reside  too  far  away  from  the  consolidated 
schools  to  attend,  but  only  makes  provision 
for  transportation  in  case  where  the  num- 
bers so  residing  too  far  away  to  attend  said 
schools  are  sufficient. 

Tlie  decree  of  the  chancellor  holds  that 
the  said  chapter  4  of  the  Acts  of  1913,  is  a 
valid  and  constitutional  statute. 

[37]  The  decree  recites  that  the  complain- 
ants, by  written  agreement  filed  in  the  cause 
and  by  statement  of  their  solicitors  at  the 
bar  of  the  court,  admitted  that  the  facts  did 
not  warrant  complainants'  relief  on  the 
ground  that  the  abolition  and  consolidation 
of  said  schools  and  providing  of  transporta- 
tion was  arbitrary,  capricious,  and  an  abuse 
of  power;  the  court  decreeing  upon  said 
agreement  that  the  action  of  the  said  board 
was  within  its  jurisdiction  and  power,  and 
not  arbitrary,  capricious,  and  an  abuse  of 
power. 

The  decree  orders  the  dismissal  of  the  bill, 
taxing  complainants  with  the  costs,  from 
which  the  complainants  appealed  to  this 
court. 

The  decree  itself  provides  that  only  certain 
parts  of  tlie  record  shall  be  copied  in  the 
transcript,  "it  being  admitted  that  there  was 
sufficient  evidence  to  sustain  tlie  decree  as  to 
facts." 

The  first  assignment  of  error  is  subdivided. 
Subdivision  A  thereof  attacks  the  act  of 
1913  on  the  ground  that  it  violates  section 
12,  article  11,  of  the  constitution.  This  is 
the  portion  of  our  constitution  applying  to 
our  system  of  public  schools  and  the  fund 
called  the  common  school  fund,  and  provides 
that  the  interest  from  this  school  fund  shall 
be  inviolably  appropriated  to  the  support  and 
encouragement  of  common  schools  throughout 
the  State,  and  for  the  equal  benefit  of  all 
the  people  thereof. 

Subdivision  B  under  the  first  assignment 
attacks  the  act  of  1913  on  the  ground  that  it 
violates  section  8,  article  11,  of  the  con- 
stitution, which  provides  against  [38]  grant- 
ing to  any  individual  or  individual  rights, 
privileges,  immunities,  or  exemptions  other 
than  such  as  may  be  by  the  same  law  ex- 
tended to  any  member  of  the  community  who 
may  be  able  to  bring  himself  within  the 
provisions  of  such  law,  and  against  the  pas- 
sage of  any  law  for  the  benefit  of  individuals 
inconsistent  with  the  general  laws  of  the 
land. 

The  insistence  in  the  present  case  is  that 
the  consolidation  of  these  schools  will  work 
a  hardship  on  some  of  the  patrons  so  far  re- 
moved that  is  not  common  to  others,  and 
that  it  will  confer  benefits  upon  some  to  the 
exclusion  of  others.     It  may  be  here  stated 


that  any  location  of  schools  will  necessarily 
bring  about  the  benefit  of  close  proximity  to 
the  schools  of  some  patrons  which  it  would 
be  impossible  in  any  practical  sense  to  confer 
upon  others  in  the  same  degre^i  There  is  no 
such  thing  as  absolute  uniformity  of  benefits 
in  this  regard. 

The  public  school  system  of  the  State  has 
been  placed  under  the  control  of  the  legisla- 
ture for  the  general  benefit  of  all  the  people 
of  the  State,  and  not  primarily,  but  inci- 
dentally, for  the  benefit  of  the  pupils.  In 
any  practical  operation  of  the  school  laws 
under  the  constitution,  these  equal  benefits 
or  opportunities  cannot  possibly  be  given  to 
each  individual.  In  some  portions  of  the 
State  that  are  sparsely  populated,  schools 
are  necessarily  placed  farther  away  from  some 
children  than  in  some  other  portions,  and 
in  fact  there  are  some  out  of  the  way  places 
where  the  schools  axe  a  considerable  distance 
away. 

[39]  It  was  held  in  Lecper  v.  State,  103 
Tcnn.  500,  53  S.  W.  962,  48  L.R.A.  167,  that 
public  schools  arc  owned  and  maintained  by 
the  State,  and  the  State  may  prescribe  the 
terma  and  conditions  upon  which  pupils  ma; 
enter  them,  except  that  it  cannot  disregard 
the  constitutional  injunction^  "Tuition  shall 
be  without  charge  and  equally  open  to  all." 

Necessarily,  matters  of  this  kind  have  to 
be  placed  in  the  bands  of  administrative 
officers  and  a  discretion  reposed  in  them  as 
to  the  location  of  schools.  The  consolidation 
of  schools  is  not  required  by  this  act.  It 
is  only  permitted,  and  left  to  the  sound  dis- 
cretion of  the  school  officials  of  a  given 
county  as  to  how  the  law  shall  be  admin- 
istered in  this  respect.  Undoubtedly  in  many 
instances  benefits  can  be  derived  by  the  con- 
solidation of  schools.  In  fact,  the  consolida- 
tion of  schools  w^as  permitted  before  this  act, 
namely,  under  Acts  1873,  ch.  25,  Acts  1S91, 
ch.  132,  and  also  Acts  1907,  cb.  236,  section 
10,  subsection  4. 

The  transportation  of  pupils  where  they  are 
removed  some  distance  from  the  school  is 
Sflso  authorized  under  the  Acts  1909,  ch.  264, 
section  3,  as  amended  by  chapter  23,  section 
2,  Acts  1913. 

But  it  is  said  that  the  act  in  question 
violates  the  constitution  because  it  only  pro- 
vides for  the  transportation  of  children  who 
reside  too  far  away  from  the  school  to  at- 
tend without  transportation,  in  case  there 
is  a  sufficient  number  of  children  so  situated. 
This  section  of  the  act  is  as  follows: 

[40]  "Be  it  further  enacted,  that  whenever, 
by  reason  of  such  consolidation,  a  sufficient 
number  of  children  is  situated  too  far  an  ay 
from  such  schools  to  attend  without  trans- 
portation, said  boards  of  education  are  herL-Sy 
.  .  .  empowered  to  make  provisions  tor 
the  transportation  of  said  pupils  that  reside 
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too  far  away  from  said  school  to  attend  with- 
out transportation,  and  to  pay  for  same  out 
of  the  respective  public  school  funds  of  the 
county  in  which  such  children  reside." 

The  objection  made  to  that  part  of  this 
act  which  provides  for  transportation  of  chil- 
dren is  to  the  effect  that,  in  the  process  of 
consolidation  of  schools,  some  of  the  children 
may  live  too  far  away  to  attend  such  schools 
without  transportation,  and  may  be  denied 
transportation  because  there  is  not  a  suf- 
ficient number  in  a  given  place  or  locality, 
and  that  this  act  on  its  face  recognizes  the 
right  of  a  board  to  deny  transportation  to 
some. 

It  is  further  said  that  all  people  cannot 
live  near  schools  nor  transportation  lines, 
and  therefore  it  will  not  do  to  say  t.hat  all 
citizens  may  or  can  bring  themselves  within 
a  situation  where  they  can  enjoy  the  benefits 
of  transportation  under  the  act. 

Counsel  for  the  school  board,  upon  the 
other  hand,  take  the  position  that  a  proper 
construction  of  the  said  act  of  the  legislature 
is  that  the  legislators  did  not  intend  by  such 
consolidation  to  deprive  any  children  of  trans- 
portation who  live  too  far  away  to  attend 
otherwise;  that  the  law  properly  construed, 
means  that  the  [411  board  is  given  authority 
to  provide  transportation  of  pupils  without 
discrimination. 

We  think  a  proper  construction  of  the  act 
is  that  it  does  give  the  board  a  discretion  in 
the  matter.  Section  2  of  the  act  provides 
that,  where  a  sufiicient  number  of  children 
reside  too  far  away  from  such  consolidated 
schools  to  attend  without  transportation,  the 
said  boards  are  authorized  and  empowered 
to  make  provision  for  their  transportation. 
The  legislature  evidently  did  not  mean  to 
provide  transportation  in  cases  where  isolated 
families  or  children  reside  so  far  away  from 
the  schools  that  it  would  be  impracticable  to 
furnish  transportation.  The  purpose  of  the 
act  was  to  give  the  board  of  education  power 
to  discriminate  in  a  reasonable  manner,  if 
necessary. 

The  question  then  arises:  Will  this  dis- 
crimination, or  authority  in  the  act  to  dis- 
criminate, subject  this  section  of  the  act  in 
question  to  the  constitutional  objections 
pointed  out? 

Section  12  of  article  11  of  the  constitution 
sets  apart  the  interest  on  the  common  scht^iol 
fund  to  be  used  for  the  equal  benefit  of  all 
the  people  of  the  State.  But  this  does  not 
mean  that  the  schoolhouses  shall  be  equally' 
distant  from  every  home,  because  that  is 
impossible. 

The  inhibition  against  class  legislation  is 
clearly  defined  in  section  8,  article  11,  of 
the  constitution,  and  the  provision  in  section 
12  of  said  article  must  be  read  in  connection 
with  the  provisions  of  section  8. 


The  latter  section  provides  that  the  legis- 
lature shall  have  no  power  to  suspend  any 
general  law  for  the  benefit  [42]  of  individuals 
inconsistent  with  the  general  laws  of  the 
land,  nor  to  pass  any  law  granting  to  any 
individual  or  individuals,  rights,  privileges, 
immunities,  or  exemptions  other  than  such  as 
may  be  by  the  same  law  extended  to  any 
member  of  the  community  who  may  be  able 
to  bring  himself  within  the  provisions  of  such 
law.  So  it  is  that,  if  any  citizen  may  be 
phle  to  bring  himself  within  the  provisions 
of  a  law,  there  is  no  discrimination  within 
the  meaning  of  the  constitution. 

Under  section  2  of  the  said  act  there  is  no 
provision  inconsistent  with  this  requirement 
of  the  constitution,  because  any  member  of  a 
community  may  be  able  to  bring  himself 
within  the  provision  of  the  law. 

Statutes  providing  for  schools  and  trans- 
portation of  scholars  have  been  construed  in 
other  States.  In  Vermont  a  statute  was 
passed  upon  which  provided  that  the  school 
board  might  use  a  portion  of  the  school 
money,  not  exceeding  twenty-five  per  cent, 
for  the  purpose  of  conveying  scholars  to  and 
from  schools.  Tlie  schools  were  to  be  located 
at  such  places  and  held  at  such  times  as  in 
the  judgment  of  the  board  of  directors  would 
best  subserve  the  interests  of  education  and 
give  the  scholars  of  the  community  as  nearly 
equal  advantages  as  might  be  practicable.  It 
waa  said  by  the  court  in  a  mandamus  suit 
filed  against  the  school  directors  to  compel 
them  to  furnish  transportation  for  petition- 
ers' children  under  this  statute: 

**The  end  sought  here  is  equality  of  school 
privileges;  but  the  statute  clearly  recognizes 
the  fact  that  entire  equality  is  impossible 
of  attainment,  and  that  [43]  much  must  be 
left  to  the  discretion  of  those  in  whose  hands 
the  administration  of  the  law  is  placed.  The 
differences  in  the  number  of  scholars  to  be 
provided  for,  in  the  means  available  for  the 
various  demands  of  the  work,  in  the  proxi- 
mity of  schools  and  the  condition  of  roads, 
and  in  the  ages  and  strength  of  scholars,  are 
Buch  as  to  induce  a  belief  that  absolute  rules 
would  be  more  likely  to  work  injustice  than 
the  exercise  of  official  discretion.  We  think 
it  was  obviously  the  intention  of  the  legisla- 
ture to  leave  the  question  of  transporting 
scholars  to  the  discretion  of  the  school  di- 
rectors." Carey  v.  Thompson,  66  Vt.  665,  30 
Atl.  5. 

In  another  case  to  compel  conveyance  for  a 
school  boy  who  lived  four  miles  from  school, 
under  an  act  authorizing  the  district  board 
to  provide  schools  and  transportation,  it  was 
held  that  the  board  had  a  discretion  both  as 
to  the  location  of  the  schools  and  periods 
when  they  should  be  taught,  and  also  as  to 
furnishing  transportation;  that  this  was  not 
a   captious   discretion,   but   such    an   one   as 
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would  best  subserve  the  interests  of  educa- 
tion, and  as  would  give  to  all  the  scholars  of 
the  district  as  nearly  equal  advantages  as 
might  be  practicable;  that  the  pupil's  equali- 
ty of  privilege  under  the  statute  is  limited 
or  modified  by  its  practicability  which  in- 
volves a  consideration  of  its  effect  upon  the 
success  of  the  school  system  as  a  whole;  that 
free  schooling  furnished  by  the  State  is  not 
so  much  a  right  granted  to  pupils  as  a  duty 
imposed  upon  them  for  the  public  good;  that 
the  fundamental  purpose  of  a  public  school 
system  is  the  protection  and  improvement 
[44]  of  the  State  as  a  political  entity;  that, 
while  the  boy  had  no  absolute  right  under  the 
statute  to  be  carried,  it  was  held  that,  with 
due  consideration  given  the  interests  of  educa- 
tion in  general  and  to  the  equality  of  ad- 
vantages to  the  individual,  it  was  the  duty 
of  the  board  in  that  case  to  furnish  trans- 
portation during  a  part  of  the  school  year. 
Fogg  V.  Board  of  Education,  76  N.  H.  296, 
82  Atl.  173,  37  L.R.A.(N.S.)  1110,  Ann.  Cas. 
1912C  758. 

Our  Acts  1913,  ch.  4,  should  be  construed 
to  mean  that  a  discretion  is  given  the  county 
board  of  education  to  consolidate  schools  and 
to  determine  when,  by  reason  of  such  con- 
solidation, a  sufHcient  number  of  children  are 
so  situated  that  they  should  be  furnished 
transportation,  and  in  doing  so  to  consider, 
not  only  the  right  of  individuals,  but  also  the 
public  good. 

And,  so  construing  the  act  in  question,  it 
is  not  unconstitutional  in  any  respect. 

The  bill  charges  that  the  county  board  of 
education  had  acted  in  an  arbitrary  manner, 
and  in  a  way  that  would  work  injustice  to 
complainants  and  a  large  number  of  patrons, 
and .  deny  them  school  privileges,  because  a 
large  number  live  too  far  away  from  the 
central  school  ordered  to  be  provided,  and 
so  situated  as  to  render  transportation  im- 
practicable. 

It  was  charged  that  defendants  were  ig- 
noring the  rule  of  convenience  and  disregard- 
ing the  wishes,  welfare,  and  interest  of  the 
taxpayers  and  patrons  of  said  district,  and 
that  the  acts  of  the  defendant  complained  of 
were  arbitrary,  and  an  abuse  of  power,  if 
such  power  existed. 

[45]  It  was  also  charged  that  no  benefits 
would  be  derived  by  this  consolidation,  that 
the  term  would  not  be  increased,  and  that 
no  other  or  different  curriculum  could  be 
taught  in  the  consolidated  school  from  that 
taught  in  the  schools  as  at  present  consti- 
tuted and  located. 

If  these  cliarges  were  sustained  by  the 
proof,  the  action  of  these  oflBcials  might  be 
enjoined  because  of  an  arbitrary  and  hurtful 
abuse  of  power.  But  the  agreement  is  made 
of  record  that  the  facts  do  not  warrant  com- 
plainants' relief  on  these  grounds,  and  the 
suit  must  fail  upon  the  facta  of  the  case. 


It  is  insiste*!  that  the  act  in  question  pro- 
vides for  supervisors  to  aid  the  county  super- 
intendent, and  that  this  is  equivalent  to  pro- 
viding an  assistant  to  that  officer,  and  that 
tliis  provision  confers  upon  the  county  board 
of  education  the  authority  to  elect  an  as- 
sistant superintendent.  This  provision  of  the 
statute  gives  authority  to  employ  supervisors 
of  schools  as  an  aid  to  the  county  superin- 
tendent in  the  work  of  organization,  grada- 
tion, and  supervision  of  the  public  schools, 
together  with  the  organization  of  industrial 
work,  and  it  is  made  their  duty  to  supervise 
the  work  of  teachers. 

By  section  17,  article  11,  the  constitution 
provides  that: 

"No  county  oflSce  created  by  the  legislature 
shall  be  filled  otherwise  than  by  the  people 
or  the  coimty  court." 

But  are  these  supervisors  county  oflBcers? 
No  fixed  salary  is  provided  for  them,  and 
they  hold  according  [46]  to  no  term  of  office. 
They  are  employed  in  the  discretion  of  the 
board  of  education. 

In  Prescott  v.  Duncan,  126  Tenn.  106,  148 
S.  W.  229,  this  court  was  called  upon  to 
determine  whether  certain  appointees  of  the 
board  of  county  commissioners  were  officers 
within  the  meaning  of  said  section  of  the 
constitution.  An  act  of  the  legislature  ap- 
plying to  Shelby  county  provided  for  the  ap- 
pointment by  these  commissioners  of  a  jail 
physician,  superintendent  of  county  morgue, 
superintendent  of  emergency  hospital,  phy- 
sician of  insane  asylum  and  workhouse,  jail 
engineer,  a  janitor;  an  engineer,  an  elec- 
trician, a  policeman  for  the  courthouse,  a 
night  watchman,  and  such  subordinate  help 
as  may  be  necessary  in  order  to  properly 
conduct  the  affairs  of  the  county,  and  these 
were  to  receive  salaries  not  to  exceed  certain 
amounts. 

It  was  held  that  the  positions  provided  for 
were  not  county  officers  within  the  meaning 
of  this  section  of  the  constitution,  but  were 
employees  merely. 

The  supervisors  provided  for  under  the  act 
now  in  question  are  only  employees  to  act 
as  aids  or  assistants  in  the  public  school 
work.  There  are  many  subordinate  positions 
and  deputies  in  the  conduct  of  public  affairs. 
It  was  evidently  not  intended  by  the  makers 
of  the  constitution  that  all  the  subordinates 
and  assistants  should  be  elected  by  the  people 
or  the  county  court. 

Other  questions  were  disposed  of  orally. 
The  court  was  of  opinion  that  these  other 
questions  did  not  involve  any  new  principle 
or  new  application  of  an  old  principle  of  law. 

The  decree  of  the  chancellor  is  affirmed. 

NOTE. 

The  court  sustains,  in  the  reported  e«se» 
a  statute  authorizing  the  transportation  of 
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pupils  to  and  from  school  whenever  "a  suf- 
licient  number  of  children  is  situated  too 
far  away  from  such  schools  to  attend  with- 
out transportation."  The  discretion  given 
to  the  school  board  to  pass  on  the  existence 
of  a  ^'sufficient  number"  of  pupils  to  warrant 
transportation  is  said  to  be  a  proper  and 
reasonable  delegation  of  administrative  pow- 
er. The  cases  discussing  the  validity  and 
construction  of  a  statute  or  ordinance  pro- 
viding for  the  transportation  of  pupils  to 
and  from  school  are  reviewed  in  the  note  to 
Fogg  V.  Board  of  Education,  Ann.  Cas.  1912C 
758. 
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Nevada  Supreme  Court — July  3,  1914, 


37  Nev.  2X2;  142  Pac.  230. 


Statutes  —  Subjeots  and  Titles. 

The  title  of  an  act  entitled  **An  act  relat- 
ing to  marriage  and  divorce"  is  sufficient, 
within  Const,  art.  4,  §  17,  providing  that  each 
law  shall  embrace  but  one  subject  and  mat- 
ters properly  connected  therewith,  to  justify 
provisions  in  the  body  of  the  act  prescribing 
the  length  of  residence  required  before  parties 
may  apply  for  a  divorce. 

[See  Ann.  Cas.  1915A  79;  79' Am.  St.  Rep. 
456.] 


Notwithstanding  Const,  art.  4,  §  17,  pro- 
viding that  each  law  shall  embrace  but  one 
subject  and  matters  properly  connected  there- 
with, a  statute  may  contain  several  provi- 
sions, provided  they  relate  to  the  subject  ex- 
pressed in  the  title,  or  are  properly  connected 
therewith. 

Constitutional    Ijaw    ^    Statnto    I<ons 
Aoquiesood  In. 

That  a  statute  has  for  years  been  enforced 
by  the  courts,  without  its  constitutionality 
being  challenged,  may  be  considered  as  a  rec- 
ognition of  its  constitutionality,  and  courts 
will  seldom  entertain  questions  of  the  con- 
stitutionality of  a  statute  recognized  as  valid 
in  the  adjuaication  of  rights,  and  when  the 
invalidity  of  the  statute  would  lead  to  serious 
consequences. 

[See  Ann.  Cas.  1912A  505.] 

Statutes  ^  Amondntent  ^  Elfeot  as  Re- 
peal. 

Act  Feb.  15,  1876  (Laws  1875,  c.  22),  en- 
titled "An  act  to  amend  an  act  entitled  'An 
act  relating  to  marriage  and  divorce  approved 
November  28,  1861,' "  and  containing  only 
three  sections,  purports,  by  section  1,  to 
amend  section  22  of  the  original  act  by  re- 


enacting  the  section  as  changed.  Sections  2 
and  3  are  the  ordinary  repeal  of  inconsistent 
laws,  and  a  provision  as  to  when  it  shall  take 
effect.  Act  Feb.  20,  1913  (I>aw8  1913,  c.  10), 
entitled  "An  act  to  amend  an  act  entitled 
'An  act  to  amend  an  act  relating  to  marriage 
and  divorce  approved  Nov.  28,  1861,' "  pur- 
ports to  amend  "section  22"  by  re-enacting 
it  with  the  changes  affected  by  the  amend- 
ment and  repealing  conflicting  acts.  It  is 
held  that,  in  view  of  Const,  art.  4,  §  19,  pro- 
viding that  no  law  shall  be  revised  or  amend- 
ed by  reference,  but  the  act  or  section  as 
amended  shall  be  re-enacted  and  published, 
the  act  of  1875  did  not  repeal  section  22  of 
the  original  act,  and  the  act  of  1913  was  not 
void  as  attempting  to  amend  section  22  after 
buch  repeal,  buC  the  unchanged  part  of  the 
section  as  originally  enacted  continued  in 
force,  notwithstanding  the  amendments,  so 
that  the  title  of  the  act  of  1913  is  sufficient. 
[See  generally  5  Ann.  Cas.  202.] 

Gonstraotion   of  Amendment  —  Iiogis- 
lativo  Intent. 

llie  intention  of  the  legislature  to  amend 
a  specified  section  of  the  statute  must  govern, 
and  a  clerical  mistake  as  to  the  section 
amended  must  be  disregarded. 

Special  I<aws  —  Ijaw  Relating  to   Di- 
vorce. 

The  Constitution,  prohibiting  any  special 
laws  granting  divorce,  renders  void  any  spe- 
cial act  granting  divorce,  as  divorces  were 
granted  by  Parliament  and  state  legislatures 
prior  to  the  constitutional  provision. 

Divoroe  —  Requirement  as  to  Residence 
—  Validity, 

The  provision  in  Act  Feb.  20,  1913  (Laws 
1913,  c.  10),  amending  section  22  of  the  mar- 
riage and  divorce  act  of  1861  (Laws  1861,  c. 
33),  as  amended  in  1875  (Laws  1875,  c.  22), 
by  declaring  that  when,  at  the  time  of  the  ac- 
crual of  a  cause  for  divorce,  the  parties 
shall  not  both  be  bona  fide  residents  of  tlie 
state,  no  court  shall  grant  divorce,  unless 
either  party  shall  have  been  a  bona  fide 
resident  for  not  less  than  one  year  next  pre- 
ceding the  commencement  of  the  action,  is 
of  general  uniform  operation  throughout  the 
state,  and  applies  the  same  in  every  part  of 
the  state,  and  to  all  persons  under  similar 
circumstances,  and  is  not  a  local  or  special 
law  within  Const,  art.  4,  §  20,  prohibiting 
any  local  or  special  law  granting  a  divorce. 

[See  note  at  end  of  this  case.] 


Acts  Feb.  20,  1913-  (Laws  1913,  c.  10), 
amending  section  22  of  the  marriage  and  di- 
vorce act  of  1801  (Laws  1861,  c.  33),  as 
amended  in  1875  (Laws  1875,  c.  22),  by  de- 
claring that  when,  at  the  time  a  cause  for 
divorce  accrues,  the  parties  shall  not  have 
been  bona  fide  residents,  the  court  shall  not 
grant  a  divorce,  unless  either  party  shall  have 
been  a  bona  fide  resident  for  not  less  than  a 
year,  provides  for  a  classification  of  non- 
residents at  the  time  of  the  accrual  of  a 
cause  of  action  for  divorce,  and  the  classifica- 
tion is  reasonable,  and  does  not  conflict  with 
the  fourteenth  amendment  to  the  federal  Con- 
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stitution   guaranteeing   the  equal   protection 
of  the  laws. 

[See  note  at  end  of  this  case.] 

Special  or  Looal  Laws  —  Glassifioation. 

Reasonable  classifications  in  a  legislative 
act  are  not  prohibited  by  the  Constitution 
prohibiting  the  passage  of  local  or  special 
laws. 

[See  21  Am.  St.  Rep.  782.] 

Divorce  —  Poorer  of  Court. 

The  courts  have  no  inherent  power  to  grant 
a  divorce;  but  such  power  must  be  conferred 
by  statute. 

Residence  Essential  to  Jurisdiction. 

The  courts  of  a  state  have  no  jurisdiction 
to  grant  a  divorce,  unless  at  least  one  of  the 
parties  has  a  domicile  in  the  state,  and  the 
appearance  of  a  nonresident  defendant  will 
not  invest  the  court  with  jurisdiction  of  a 
suit  brought  by  a  person  who  has  no  bona 
fide  domicile  in  the  state. 

[See  9  R.  C.  L.  tit.  Divorce,  p.  399.] 

Statute  Requiring  Residenee  ^  Validity. 

A  statute  of  a  state  which  provides  that 
where,  at  the  time  of  the  accrual  of  a  cause 
for  divorce,  the  parties  shall  not  be  both 
bona  fide  residents,  no  court  shall  grant  a 
divorce,  unless  either  party  shall  have  been 
a  bona  fide  resident  for  not  less  than  one 
year  next  preceding  the  bringing  of  the  ac- 
tion, does  not  violate  Const.  U.  S.  art.  4,  §  2, 
guaranteeing  to  citizens  of  each  state  all 
privileges  and  immunities  of  citizens  in  the 
several  states;  there  being  a  distinction  be- 
tween the  citizenship  and  residence  and  the 
rights  of  citizens  and  residents,  and  the  Con- 
stitution guaranteeing  no  rights  to  citizens 
as  to  divorce. 

[See  note  at  end  of  this  case.] 

Statutes  —  Retrospective  Operation  ^ 
Regrnlation  of  Procedure. 

The  provision  of  Act  Feb.  20,  1913  (Laws 
1913,  c.  10),  amending  section  22  of  the  mar- 
riage and  divorce  act  of  1861  (Laws  1861,  c. 
33),  as  amended  by  Act  Feb.  15,  1875  (Laws 
1876,  c.  22),  by  declaring  that  the  court 
shall  not  grant  a  divorce,  unless  either  party 
shall  have  been  a  resident  for  not  less  than 
one  year,  relates  merely  to  procedure,  and 
not  to  the  cause  of  action,  and  applies  to 
cases  where  the  cause  of  action  accrued  before 
the  act  took  effect 

Divorce  —  Statute  Requiring  Residence 

—  Validity. 

Tlie  constitutional  prohibition  against  the 
impairment  of  obligation  of  contracts  does 
not  apply  to  divorces,  which  are  under  the 
control  of  the  legislature,  and  the  provision 
of  Act  Feb.  20,  1013  (Laws  1913,  c.  10), 
amending  section  22  of  the  marriage  and 
divorce  act  of  1861  (Laws  1861,  c.  33),  as 
amended  in  1875  (Laws  1875,  c.  22),  by  de- 
claring that  when,  at  the  time  a  cause  for 
divorce  accrues,  the  parties  are  not  both  resi- 
dents, the  court  cannot  have  jurisdiction, 
unless  either  party  has  been  a  bona  fide  resi- 
dent for  not  less  than  one  year,  does  not 
impair  the  obligation  of  contracts,  though  it 
be  construed  as  relating  to  a  cause  for  di- 
vorce. 

[See  note  at  end  of  this  case.] 


Right  to  Divorce  Statutory. 

The  right  to  a  divorce  is  not  a  guaranteed 

Srivilege  of  the  citizens,   and  the  right  to 
ivorce  is  limited  to  the  causes  and  subject  to 
the  requirements  prescribed  by  state  statute. 

Constitutional  Law  —  Policy  of  Stat- 
ute. 

The  court,  in  determining  the  validity  of  a 
statute,  will  not  consider  its  policy,  wisdom, 
or  expediency,  but  will  enforce  it  in  accord- 
ance with  the  intention  of  the  legislature, 
unless  clearly  in  conflict  with  the  Constitu- 
tion. 

[See  6  R.  C.  L.  tit.  Constitutional  Jjav, 
p.   107.] 

Rights  Protected  by  Constitution. 

The  provisions  of  the  Constitution,  stat* 
or  federal,  do  not  cov6r  rights,  privileges,  and 
obligations  not  specified  and  not  exi.sting  or 
understood  at  the  time  of  its  adoption,  or 
not  in  force  by  long  acquiescence,  or  by  con- 
tinued official  or  public  approval. 

Original  action  for  mandamus.  Alfrr<I 
Worth ington,  relator,  and  District  Court  «>f 
Second  Judicial  District  in  and  for  Washn#» 
County  et  al.,  respondents.  The  facts  are 
stated  in  the  opinion.    Warr  denied. 

Sweeney  d  Morehouse,  W.  D.  Jones  and 
N,  J.  Barry  for  relator. 

A.  A.  Heer,  8.  Summerfveld,  R.  0.  Withers, 
Prince  A.  Hawkins,  George  S,  Brown,  John 
8.  Orr  and  L.  A,  Gibbons  for  respondents. 

U.  D.  Danforth,  amicus  curias, 

[215]  Talbot,  C.  J. — ^Petitioner  applie*:  for 
a  writ  of  mandate  commanding  tlie  Honorable 
T.  F.  Moran,  judge  of  the  Second  judicial 
district  court,  to  issue  an  order  for,  tie 
publication  of  summons  in  the  action  of  Al- 
fred Worthington,  Plaintiff,  v.  Cecelia  Wcirth- 
ington,  Defendant,  for  divorce,  which  was 
brought  in  that  court  on  the  11th  day  of 
February,  1914. 

It  is  alleged  that  the  petitioner  filed  liiit 
verified  complaint  in  that  case,  stating  two 
causes  of  action,  in  conformity  witli  the  la\is 
of  this  state  relating  to  marriage  and  di- 
vorce; that  the  summons  and  certified  copy 
of  complaint  could  not  be  served  personally 
upon  the  defendant  because  she  resides,  and 
for  a  long  time  hai  resided,  in  the  city  of 
Daly,  San  Matoo  County,  State  of  (California, 
and  is  not  now,  and  never  has  been,  n  resi- 
dent of  the  State  of  Nevada.  Petitioner  made 
and  presented  to  the  district  judge  an  affi- 
davit setting  forth  these  facts,  and  stating 
that  on  the  20th  day  of  July,  1913,  he  lie- 
came,  [2161  and  ever  since  has  been,  a  resi- 
dent of  Washoe  County,  State  of  Nevada; 
that  he  needed  an  order  in  conformity  with 
the  laws  of  this  state  authorizing  the  publica- 
tion of  the  summons  and  the  deposit  of  a  cer- 
tified copy  of  the  complaint  and  summons 
in  the  postoffice  at  Reno,  addressed  to  the 
defendant  at  her  place  of  residence,  with  the 
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postage  tliereon  prepaid,  bo  that  she  might 
be  notified  of  the  action. 

The  district  judge  refused  to  make  the 
order  for  publication  and  service  of  summons, 
upon  the  ground  that  the  petitioner  had  not 
been  a  resident  of  the  county  of  Washoe, 
State  of  Nevada,  for  the  full  period  of  one 
year  before  the  commencement  of  the  action, 
and  based  his  refusal  upon  section  22  of  the 
act  relating  to  marriage  and  divorce,  as 
amended  at  the  last  session  of  the  legislature 
by  an  act  approved  February  20,  1913,  under 
the  title:  '*An  act  to  amend  an  act  entitled 
'An  act  to  amend  an  aet  entitled  "An  act 
relating  to  marriage  and  divorce,"  approved 
November  28,  1861,'  as  approved  February  15, 
1875." 

This  act  provides: 

"Section  1.  Section  twenty-two  of  said  act 
is  amended  so  as  to  read  as  follows: 

"Sec.  22.  Divorce  from  the  bonds  of  matri- 
mony may  be  obtained,  by  complaint  under 
oath,  to  the  district  court  of  the  county  in 
which  the  cause  therefor  shall  have  accrued, 
or  in  which  the  defendant  shall  reside  or  be 
found,  or  in  which  the  plaintiff  shall  reside, 
if  the  latter  be  either  the  county  in  which 
the  parties  last  cohabited,  or  in  which  the 
plaintiff  shall  have  resided  six  months  before 
suit  be  brought,  for  the  following  causes: 
First — ^Impotency  at  the  time  of  the  marriage 
continuing  to  the  time  of  the  divorce.  Sec- 
ond— Adultery  since  the  marriage,  remaining 
unforgiven.  Third — Wilful  desertion,  at  any 
time,  of  either  party  by  the  other,  for  the 
period  of  one  year.  Fourth — Conviction  of 
felony  or  infamous  crime.  Fifth — Habitual 
gross'  drunkenness,  contracted  since  marriage, 
of  either  party,  which  shall  incapacitate 
[217]  such  party  from  contributing  his  or 
her  share  to  the  support  of  the  family. 
Sixth — ^Extreme  cruelty  in  either  party. 
Heventh — Neglect  of  the  husband,  for  a  period 
of  one  year,  to  provide  the  common  neces- 
saries of  life,  when  such  neglect  is  not  the 
result  of  poverty  on  the  part  of  the  husband 
which  he  could  not  avoid  by  ordinary  indus- 
try. Provided,  that  when  at  the  time  the 
cause  of  divorce  accrues,  the  parties  shall 
not  both  be  bona  fide  residents  of  the  state, 
no  court  shall  have  jurisdiction  to  grant  a 
divorce,  unless  either  the  plaintiff  or  the 
defendant  shall  have  been  a  bona  fide  resi- 
dent of  the  state  for  a  period  of  not  less  than 
one  year  next  preceding  the  commencement  of 
the  action. 

"Sec.  2.  All  acts  or  parts  of  acts  in  conflict 
with  this  act  are  hereby  repealed. 

"Sec.  3.  This  act  shall  be  in  effect  from 
and  after  the  first  day  of  January,  1014." 

(Stats.  1913,  c.  10.) 

The  only  change  made  by  this  amendment 
is  the  addition  of  the  la.st  sentence  quoted 
in   section  22,   which  begins   with   the  word 


**Proi>id€d."  Otherwise  the  section  is  the 
same  as  the  amendment  of  1875,  which  was 
the  same  as  section  22  of  the  act  as  originally 
passed  by  the  first  territorial  session  of  the 
legislature  in  1861  (Stats.  1861,  c.  33),  ex- 
cepting that  the  amendment  of  1875  (Stats. 
1876,  c.  22)  shortened  from  two  years  to  one 
year  the  time  required  for  desertion  and  fail- 
ure to  provide. 

Petitioner  makes  no  objection  to  the  act 
of  1875,  but  directs  his  batteries  against  the 
last  amendment.  It  is  said  that  there  was  no 
section  22  to  amend  in  1913,  and  that  the 
legislature  cannot  inject  into  the  statutes  by 
the  last  amendment  the  jurisdiction  of  the 
court,  not  germane  to  the  title. 

Also,  it  is  claimed  that  this  act  is  in 
violation  of  the  following  provisions  of  the 
state  constitution: 

"All  men  are,  by  nature  free  and-  equal 
and  have  certain  inalienable  rights  among 
which  are  those  of  enjoying  [218]  and  de- 
fending life  and  liberty;  acquiring,  possess- 
ing, and  protecting  property  and  pursuing 
and  embracing  safety  and  happiness."  (Sec- 
tion  1,  art.  1.) 

"Each  law  enacted  by  the  legislature  shall 
embrace  but  one  subject,  and  matter  properly 
connected  therewith,  which  subject  shall  be 
briefly  expressed  in  the  title;  and  no  law 
shall  be  revised  or  amended  by  reference  to 
its  title  only;  but,  in  such  case,  the  act  as 
revised,  or  section  as  amended,  shall  be  re- 
enacted  and  published  at  length."  (Section 
17,  art.  4.) 

"The  legislature  shall  not  pass  local  or 
special    laws  .  granting    divorce." 

(Section  20,  art.  4.) 

*^n  all  cases  enumerated  in  the  preceding 
section,  and  in  all  other  cases,  where  a  gen- 
eral law  can  be  made  applicable,  all  laws 
shall  be  made  general  and  of  uniform  opera- 
tion throughout  the  state."  (Section  21, 
art.  4.) 

It  is  further  contended  that  the  statute  is 
in  conflict  with  section  2,  article  4,  of  the 
constitution  of  the  United  States,  which  pro- 
vides that: 

"The  citizens  of  each  state  shall  be  enti- 
tled to  all  privileges  and  immunities  of  citi- 
zens'in  the  several  states" 
— and  of  the  fourteenth  amendment,   which 
specified  that: 

"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of 
law ;  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws." 

The  objection  that  the  amendment  requir- 
ing one  year's  residence  in  certain  cases  to 
give  the  court  jurisdiction  in  an  action  for 
divorce  is  not  germane  to  the  title  is  unten- 
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able.  To  sustain  such  a  contention  would 
be  in  effect  saying  that  the  provision  of  the 
act  originally  passed  requiring  six  months' 
residence  under  certain  circumstances  was 
unconstitutional  because  under  a  similar 
title,  and  that  divorces  granted  since  the 
organization  of  the  territory  and  state  are 
void,  resulting  in  [219]  many  cases  of  biga- 
my, illegitimacy,  and  failure  of  inheritance. 

We  had  occasion  to  examine  similar  objec- 
tions to  the  sufficiency  of  titles  to  legislative 
acts  in  the  cases  of  State  v.  State  Bank,  etc. 
CJo.  31  Nev.  456,  103  Pac.  407,  105  Pac.  667, 
and  Ex  p.  Ah  Pah,  34  Nev.  283,  119  Pac. 
770.    In  the  former  cases  we  said: 

"The  main  principles  controlling  these 
questions  have  been  well-nigh  settled  by  this 
and  other  courts.  That  section  17,  article  4, 
of  the  constitution,  providing  that  'each  law 
enacted  by  the  legislature  shall  embrace  but 
one  subject  and  matters  properly  connected 
therewith,'  is  mandatory  must  be  conceded. 
In  regard  to  this  objection,  we  need  only  de- 
termine whether  this  action  and  the  decree 
of  the  district  court  relate  to  matters  ger- 
mane to  the  subject  expressed  in  the  title  of 
the  act,  or  to  what  is  properly  connected 
therewith." 

In  that  case  we  held  that  "An  act  creating 
a  board  of  bank  commissioners,  defining  their 
duties,  providing  for  the  appointment  of  a 
bank  examiner,  prescribing  his  duties,  fixing 
his  compensation,  providing  penalties  for  the 
violation  of  the  provisions  of  this  act,  and 
other  matters  relating  thereto"  (Stats.  1907, 
c.  119),  although  providing  by  section  10  for 
an  action  by  the  attorney-general  against  a 
banking  corporation  on  the  decision  by  the 
bank  examiner  and  commissioners  that  it  is 
unsafe  for  it  to  continue  business,  and  that, 
if  the  court  shall  find  it  unsafe,  it  shall  ap- 
point a  receiver,  does  not  contravene  the 
above  constitutional  provision. 

The  title  of  the  original  and  the  two 
amendatory  acts  relate  to  marriage  and  di- 
vorce. Divorce,  being  the  dissolution  of  the 
marriage  relation,  necessarily  relates  to  mar- 
riage. The  length  of  residence  required  be- 
fore parties  apply  for  a  divorce,  whether  it 
be  six  months,  or  one  year,  or  a  longer  or 
shorter  period,  necessarily  pertains  to  di- 
vorce, and  is  a  matter  connected  with  the 
title  of  the  act.  The  amendment  is  as  free 
from  constitutional  objection  as  if  it  had 
been  entitled  an  act  relating  to  divorce,  or 
an  act  relating  to  the  jurisdiction  of  the 
[220]  district  court.  Many  acts,  such  as  the 
ones  relating  to  crimes,  punishments,  civil 
practice,  and  criminal  practice  relate  to  nu- 
merous matters.  It  is  sufficient  if  they  re- 
late to  the  subject  briefly  expressed  in  the 
title  and  anything  properly  connected  there- 
with. 

The  constitution  of  the  state,  adopted  in 
1864,  provided  that  all  territorial  laws  not 


repugnant  to  its  provisions  shall  remain  in 
force  until  altered  or  repealed.  (Rev.  Laws, 
sec.  386.)  For  nearly  half  a  century  the 
marriage  and  divorce  act  has  been  recognized 
by  all  the  courts  of  this  state  as  a  valid 
existing  law,  and  the  marital  rights  of  nu- 
merous parties  have  been  settled  according 
to  its  provisions.  Where  an  act  of  the  legis- 
lature has  for  a  long  period  of  years  been 
enforced  by  the  courts  of  a  state,  without 
its  constitutionality  being  challenged,  that 
fact  may  be  considered  a  virtual  recognition 
of  its  constitutionality.  Courts  seldom  en- 
tertain questions  of  the  constitutionality  of 
an  act  so  long  and  repeatedly  recognized  as 
\alid  in  the  adjudication  of  the  most  impor- 
tant relations  and  rights,  and  when  the  in- 
terpretation of  the  statute  would  lead  to 
consequences  most  serious. 

In  the  Tiedemann  case,  36  Nev.  494,  500, 
337  Pac.  824,  this  court  treated  the  amend- 
ment of  1875  of  section  22  of  the  marriage 
and  divorce  act  as  a  part  of  the  act  of  1861, 
and  not  as  a  separate  act,  and  referred  to  the 
act  of  1913  as  amendatory  of  section  22  of 
the  original  act.  While  the  question  was  not 
specifically  presented  for  consideration  in 
that  case,  this  view  of  considering  amenda- 
tory statutes  is  well  supported  by  the  au- 
thorities. 

Under  the  title  and  language  of  the  act  of 

1875,  before  mentioned,  consid^-ed  with  the 
provision  in  section  19,  article  4,  of  the  con- 
stitution, that  "no  law  shall  be  revised  or 
amended  by  reference  to  its  title  only,  but, 
in  such  case,  the  act  as  revised,  or  section 
as  amended,  shall  be  re-enacted  and  pub- 
lished at  length,"  it  is  apparent  that  the 
l^islature  intended  to  amend  section  22  of 
the  original  act  relating  to  marriage  and  di- 
vorce. It  is  contended  that  the  act  of  1875 
repealed  section  22  of  the  original  act,  and 
that  the  act  of  1913  is  void,  because  it  [221  ] 
attempts  to  amend  that  section  after  it  has 
been  repealed.  The  unchanged  part  of  a  sec- 
tion amended  is  deemed  to  continue  in  force. 
From  the  title  stating  so  and  the  language 
used,  it  is  apparent  that  by  the  act  of  1913 
the  legislature  intended  to  amend  the  act  of 

1876.  No  language  could  have  more  definite- 
ly indicated  this  purpose.  The  "act  as  re- 
vised and  section  as  amended"  was  "re-en- 
acted and  published  at  length."  Each  of  the 
later  acts  is  entitled  "An  act  to  amend,"  and 
not  "An  act  to  repeal."  The  statement  in 
section  2  of  the  act  of  1913  that  "all  act^ 
and  parts  of  acts  in  conflict  with  this  act  are 
hereby  repealed"  is  a  stereotyped  form,  often 
unnecessarily  used  in  bills.  It  has  no  effect. 
and  may  be  regarded  as  surplusage.  We 
think  the  act  of  1875  should  be  considered 
as  an  amendment,  as  defined  by  lexicograph- 
ers and  scholars,  and  as  it  was  intended,  the 
same  as  such  acts  have  been  considered  by 
legislatures   and   compilers   of   laws   in   this 
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state,  instead  of  a  repeal,  as  ordinarily  un- 
derstood, of  section  22  as  originally  passed. 
Sections  2  and  4  of  our  act  relating  to  mar- 
riage and  divorce  were  amended  by  an  act 
approved  March  6,  1867  (Stats.  Sp.  Sess. 
1867,  c.  51,  p.  88),  and  in  the  subsequent 
amendment  of  these  sections  by  the  acts  ap- 
proved February  5,  1891  (Stats.  1891,  c.  5), 
and  March  G,  1899  (Stats.  1899,  c.  35),  the 
legislature,  similarly  as  in  other  second 
amendatory  acts,  treated  them  as  numbered 
sections  of  the  original  act,  without  reference 
to  them  as  sections  of  the  first  amendatory  act. 

As  the  act  of  1913  re-enacts  at  length,  in 
compliance  with  section  17,  article  4,  the 
language  designated  as  section  22  in  the  act 
of  1875,  it. must  have  been  the  intention  to 
amend  that  section,  and  no  other.  But  if  it 
be  conceded  for  the  argument  that  the  act 
of  1875  was  a  new  act  which  repealed  section 
22,  and  that  the  act  of  1913  ought  to  have 
specified  that  section  1,  instead  of  section  22, 
was  amended,  it  would  still  be  clearly  appar- 
ent that  there  was  only  a  mistake  in  this 
reference  to  the  section,  and  that  the  one 
re-enacted  at  length,  and  none  other,  was 
intended  to  be  amended.  As  often  held,  the 
[2221  intention  of  the  legislature  should  gov- 
ern, and  clerical  mistakes  should  be  disre- 
garded. 

In  Xew  York,  an  act  of  1883  (Laws  1883, 
c.  414)  purported  to  amend  section  16  of  the 
act  of  1856  (Laws  1856,  c.  179),  which,  it 
was  claimed,  had  been  repealed  by  an  act  of 
1864  (Laws  1864,  c.  555).  The  court  in 
People  V.  Board  of  County  Canvassers,  143 
X.  Y.  84,  37  N.  E.  649,  held  a  different 
opinion  as  to  the  repeal,  but  concluded  that, 
even  if  the  act  of  1856  was  repealed  as 
claimed,  the  amendatory  act  of  1883  was 
nevertheless  valid.    Tlie  court  said: 

"The  enactment  of  this  law  is  put  into  the 
form  of  an  amendment  of  a  law,  which  was 
standing  upon  the  statute  books,  and  wheth- 
er that  earlier  law,  by  force  of  subsequent 
legislation,  had  become  inoperative  is  wholly 
immaterial.  The  only  question  is:  Hks  the 
legislature,  in  the  enactment  complained  of, 
expressed  its  purpose  intelligently  and  pro- 
vided fully  upon  the  subject?  If  it  has,  then 
its  act  is  valid  and  must  be  upheld.  That 
is  the  case  here.  The  act  of  1883  contains 
all  that  is  provided  for  in  the  particular  sec- 
tion of  the  act  of  1856,  and  gives  full  power 
to  the  boards  of  supervisors  with  respect  to 
the  formation  of  school  commissioners'  dis- 
tricts. A  law  thus  explicit  and  complete 
may  not  be  disregarded  or  invalidated  be- 
cause of  a  possible  mistake  of  the  legislature 
with  respect  to  the  existence  of  the  statute 
in  amendment  of  which  the  act  is  passed. 
It  is  an  enactment  of  a  law,  in  any  view." 

The  Supreme  Court  of  Massachusetts,  in 
Com.  V.  Kenneson,  143  Mass.  419,  9  N.  E. 
763,  said: 


"The  defendant  contends  that  Stats.  1886, 
c.  318,  sec.  2,  is  inoperative,  because  it  pur- 
ports to  be  an  amendment  of  the  Pub.  Stats, 
c.  57,  sees.  5,  9,  and  he  says  that  said  section 
9  was  repealed  by  Stats.  1885,  c.  352,  sec.  6. 
The  argument  is  that  an  amendment  of  a 
repealed  statute  is  a  nullity.  .  .  .  The  in- 
tention of  the  legislature  is  plain  that,  after 
Stats.  1885,  c.  352,  took  effect,  instead  of 
Pub.  Stats,  c.  57,  sec.  9,  the  sixth  section  of 
Stats.  1885,  c.  352,  should  be  in  force,  and 
that  after  Stats.  1886,  c.  [2231  318,  took 
effect,  section  2  of  this  statute  should  be  in 
force,  instead  of  section  6  of  Stats.  1885, 
c.  352.  The  sections  in  each  statute  are 
complete  in  themselves,  and,  being  substi- 
tutes for  each  other,  stand  like  independent 
enactments.  The  only  defect  in  the  statute 
is  that  Stats.  18S6,  c.  318,  sec.  2,  refers  to 
Pub.  Stats,  c.  57,  sec.  9,  and  not  to  this 
section  as  amended;  but  the  intention  is  evi- 
dent." 

In  Fletcher  v.  Prather,  102  Cal.  414,  36 
Pac.  658,  under  a  constitutional  provision 
similar  to  ours,  it  was  held  that  the  amended 
section  of  an  act  takes  the  place  of  the  orig- 
inal section  by  its  appropriate  number  in 
the  original  act,  and  that  portions  not  al- 
tered are  to  be  considered  as  having  been 
the  law  from  the  time  they  were  enacted, 
and  the  new  provisions  are  to  be  considered 
as  having  been  enacted  at  the  time  of  the 
amendment. 

"The  slight  variance  in  reciting  the  title 
of  the  act  amended  will  be  immaterial  if  the 
act  intended  is  clearly  identified." 

"An  act  entitled  'An  act  to  amend  section 
1733  of  chapter  11  of  title  11  of  the  original 
code  of  Oregon'  was  held  good,  although  there 
was  no  such  chapter  or  title;  there  being 
but  one  section  with  the  number  given." 

"The  intent  of  the  legislature  was  held  to 
be  plain,  and  effect  was  given  to  the  act,  so 
that,  while  the  title  and  act  purported  to 
amend  section  202  of  article  8  of  a  specified 
statute,  they  were  given  effect  as  an  amend- 
ment of  section  1  of  article  8." 

(Lewis's  Sutherland,  Statutory  Construc- 
tion, 2d  ed.  sec.  138;  Otis  v.  People,  196  111. 
542,  63  N.  E.  1053;  Northern  Pac.  Exp.  Co. 
v.  Metschan,  90  Fed.  80,  61  U.  S.  App.  161, 
32  C.  C.  A.  530. ) 

Mr.  Sutherland  also  says  that  where  the 
title  of  the  amendatory  act  recites  the  title 
of  the  act  amended,  and  there  is  only  one 
act  with  that  title,  error  in  referring  to  the 
date  of  the  approval  of  the  act  amended  will 
not  vitiate  the  title.  (American  Surety  Co. 
V.  Great  White  Spirit  Co.  58  N.  J.  Eq.  526, 
43  Atl.  579;  Citizens'  St.  R.  Co.  v.  Haugh, 
142  Ind.  254,  41  N.  E.  533;  Alberson  v. 
Hamilton,  82  Ga.  30,  8  S.  E.  869.) 

[2241  At  sections  231,  135,  137,  and  233 
of  that  work,  and  over  the  citation  of  man^^ 
cases,  it  is  said: 
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"In  the  amendment  or  revision  of  a  statute 
two  things  are  required:  First,  the  title  of 
the  act  amended  or  revised  should  be  referred 
to,  and,  secondly,  the  act  as  revised,  or  sec- 
tion as  amended,  should  be  set  forth  and 
published  at  full  length.  .  .  .  It  is  not 
required  that  the  amendatory  act  state  that 
certain  words  of  a  specific  section  are  strick- 
en out  and  others  inserted,  and  then  set  out 
in  full  the  section  as  amended;  it  is  sufficient 
if  the  section  as  amended  be  set  out  in  full. 
If  the  references  to  the  act  to  be 
amended  in  the  title  and  body  of  the  amenda- 
tory act  is  sufficient  for  identification,  it  is 
all  that  is  required,  and  slight  errors  will  be 
disregarded." 

"By  force  of  our  constitutional  provision, 
requiring  the  object  of  every  law  to  be  ex- 
pressed in  its  title,  the  title  limits  the 
sphere  within  which  the  enacting  clause  can 
operate." 

"The  constitutional  requirement  under  dis- 
cussion as  applied  to  the  acts  of  this  char- 
acter when  they  contain  matter  which  might 
appropriately  have  been  incorporated  in  the 
original  act  under  its  title  is  satisfied  gen- 
erally if  the  amendatory  or  supplemental  act 
identifies  the  original  act  by  its  title,  and 
declares  the  purpose  to  amend  or  supplement 
it.  Under  such  a  title,  alterations  by  ex- 
cision, addition,  or  substitution  may  be  made, 
and  any  provisions  may  be  enacted  whicli 
might  have  been  incorporated  in  the  original 
act.  A  title  which  expresses  a  purpose  to 
amend  an  earlier  enactment,  referring  to  the 
earlier  enactment  by  its  title,  in  which  the 
subject  of  the  proposed  legislation  is  clearly 
expressed,  is  no  more  or  less  than  the  expres- 
sion of  a  purpose  to  deal  with  the  subject 
so  expressed  in  the  title  of  the  earlier  enact- 
ment." 

"There  is  a  conflict  of  authority  as  to 
whet  tier  a  section  which  has  been  repealed  can 
be  amended.  The  question  usually  arises 
where  a  section  of  an  act  is  amended  'to  read 
as  follows,'  and  is  then  again  amended  in  the 
hanie  [2251  manner  and  by  the  same  de- 
scription, ignoring  the  first  amendment. 
Most  of  the  older  and  some  of  the  more  re- 
cent cases  bold  that  such  an  amendatory  act, 
or  the  amendment  of  a  repealed  section,  is 
a  nullity.  A  repeal  by  implication  is  said 
to  stand  upon  the  same  footing  in  this  re- 
spect as  a  direct  or  express  repeal.  'While 
there  is  some  conflict  of  opinion  on  the  sub- 
ject,' says  the  United  States  Court  of  Appeals, 
'the  decided  weight  of  authority  and  the 
l)etter  opinion  is  that  an  amendatory  statute 
is  not  invalid,  though  it  purport  to  amend  a 
statute  which  had  previously  been  amended, 
or  for  any  reason  had  been  held  invalid.* 
This  view,  we  believe,  is  sustained  by  the 
decisions." 

(Wilkinson  v.  Ketler,  r)9  Ala.  306;  State 
v.   Warford,   84   Ala,   15,  3   So,   911;    Ex  p. 


Pierce,  87  Ala.  110,  6  So.  392;  Harper  ▼. 
State,  109  Ala.  28,  19  So.  857;  Harper  v. 
State,  109  Ala.  66,  19  So.  901;  O'Rear  v. 
Jackson,  124  Ala.  298,  26  So.  944;  Reynolds 
V.  Board  of  Education,  66  Kan.  672,  72  Pac. 
274;  Lewis  v.  Brandenburg,  105  Ky.  34,  47 
S.  W.  862,  48  S.  W.  978;  Lang  v.  Calloway, 
68  Mo.  App.  393;  Parlin  Orendorf  Co.  V. 
Hord,  78  Mo,  App.  279;  Fenton  v.  Yule,  27 
Neb.  758,  43  N.  W.  1140;  State  v.  Babeock, 
23  Neb.  128,  36  N.  W.  348;  Baird  v.  Todd, 
27  Neb.  782,  43  N.  W.  1143;  State  v.  Part- 
ridge, 29  Neb.  168,  45  N.  W-.  290;  State  v. 
Bemis,  46  Neb.  724,  64  N.  W.  348;  State 
V.  Kearney,  49  Neb.  325,  68  N.  W.  633; 
State  V.  Kearney.  49  Neb.  337.  70  N.  W. 
265;  State  v.  Wahoo,  62  Neb.  40,  86  N.  W. 
923;  Van  Clief  v.  Van  Vechten,  55  Hun  467, 
8  N.  Y.  S.  760;  White  v.  Boody,  74  Hun  39, 
26  N.  Y.  S.  294;  People  v.  JeflTerson  County 
Board  of  Canvassers,  77  Hun  372,  28  N.  Y. 
S.  871;  People  v.  Upson,  79  Hun  87,  29  X. 
Y.  S.  616;  Columbia  Wire  Co.  v.  Boyce,  104 
Fed,  172,  44  C.  C.  A.  588;  Heinze  v.  Butte, 
etc.  Consol.  Min  Co.  107  Fed.  165,  46  C.  C.  A. 
219 ;  Minnesota,  etc.  Land,  etc,  Co,  v.  Billings, 
111  Fed.  .972,  50  C.  C.  A.  70.) 

The  section  in  our  organic  act  providing 
that  the  legislature  shall  not  pass  special 
laws  granting  divorces  would  render  void  any 
special  act  attempting  to  grant  [226]  a  di- 
vorce, as  divorces  were  granted  by  parliament 
and  state  legislatures  prior  to  the  adoption  of 
such  constitutional  provisions  in  this  and 
other  states. 

The  provisions  in  the  last  amendatory 
statute  that  when,  at  the  time  the  cause  of 
divorce  accrues,  the  parties  shall  not  both 
be  botia  fide  residents  of  the  state,  no  court 
shall  have  jurisdiction,  unless  one  of  the  par- 
ties shall  have  been  a  bona  fide  resident  of 
the  state  for  a  period  of  not  less  than  one 
\ear  next  preceding  the  commencement  of  the 
action,  is  of  general  and  uniform  operation 
throughout  the  state,  and  not  in  oonflict  with 
the  requirements  that  all  such  laws  must  be 
of  uniform  and  general  operation.  It  applies 
the  same  iu  every  part  of  the  state,  and  the 
same  to  all  persons  under  similar  circum- 
stances. 

As  seen,  our  law  in  its  present  form,  except 
that  six  months'  instead  of  one  year's  resi- 
dence and  two  instead  of  one  year's  desertion 
or  failure  to  provide  are  required,  was  pas^^ed 
at  the  first  session  of  the  territorial  legis- 
lature for  the  people  here  before  there  was 
any  railroad  in  this  state  ur  modern  me^ns^ 
of  transportation,  when  the  laws  of  some 
other  states  did  not  require  as  long  a  resi- 
dence, and  when  there  was  no  anticipation 
that  people  would  come  to  this  state  for  the 
purpose  of  obtaining  divorces.  Long  after  the 
enactment  of  our  law  requiring  six  months* 
residence  Indiana  allowed  divorce  actions  to 
be    instituted   in   the   county    in   which   the 
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plaintiff  was  a  bona  fide  resident,  without 
requiring  any  specified  period. 

Under  the  amendment  of  1913  there  is  a 
distinction  or  classification  regarding  a  longer 
residence  when  both  of  the  parties  are  not 
bona  fide  residents  of  the  state.  Ever  since 
the  passage  of  the  act  relating  to  marriage 
and  divorce  at  the  first  session  of  the  terri- 
torial legislature  there  have  been  the  same 
classifications  relating  to  residence  which  ap- 
pear in  the  forepart  of  section  22,  and  these 
never  have  been  and  are  not  now  questioned. 
In  addition  to  the  classifications  regarding 
residence  and  venue  which  have  always  ex- 
isted in  thnt  act,  it  is  provided  that  females 
not  under  18  may  marry  without  [227] 
parental  consent,  while  males  are  not  allowed 
to  marry  without  obtaining  consent  until 
after  they  are  21  years  of  age,  and  failure 
of  the  husband  to  provide  for  the  wife  is 
made  a  ground  for  divorce,  while  no  such 
cause  is  specified  in  favor  of  the  husband. 

It  could  be  contended  with  as  much  force 
that  the  six  months'  requirement  in  the  orig- 
inal act  is  void  as  that  the  classification  re- 
quiring one  year  under  certain  circumstances 
is  unconstitutional.  Classifications  similar 
in  principle  are  common  in  other  states.  Un- 
der certain  circumstances  one  year's  residence 
is  required  before  filing  suit  for  divorce  in 
Arizona,  Arkansas,  California,  Colorado, 
Georgia,  Illinois,  Iowa,  Kansas,  Kentucky, 
Maine,  Michigan,  Minnesota,  Mississippi, 
Missouri,  Montana,  Nebraska,  New  Hamp- 
shire, New  Mexico,  New  York,  North  Dakota, 
Ohio,  Oklahoma,  Oregon,  Pennsylvania,  South 
Daivota,  unless  personal  service  is  made, 
Texas,  Utah,  Virginia,  Washington,  West  Vir- 
ginia, Wisconsin,  Wyoming,  and  Nevada — 33 
states — and  Porto  Rico.  Two  years  is  re- 
quired in  Florida,  Indiana,  Maryland,  New 
Jersey,  North  Carolina,  Rhode  Island,  Ten- 
nessee, and  Vermont — 8  states— and  in 
Hav^aii.  Three  years'  residence  is  required 
in  Alabama,  Connecticut,  and  the  District  of 
Columbia.  In  Massachusetts  a  residence  of 
five  years  is  required,  unless  the  parties  were 
inhabitants  at  the  time  of  marriage,  and 
libelant  has  lived  in  the  state  three  years. 
A  residence  of  six  months  is  required  in 
Idaho.  Louisiana  has  a  provision  in  rela- 
tion to  marriages  having  been  solemnized  in 
the  state.  In  Delaware  bona  fide  residence 
is  required,  and  divorces  are  not  granted  if 
the  cause  accrued  in  another  state,  and  peti- 
tioner was  a  nonresident  at  the  time,  unless 
for  limited  causes  recognized  by  the  laws  of 
the  state. 

The  constitution  of  South  Carolina  of 
1868  provides  that:  "Divorces  from  the 
bonds  of  matrimony  shall  not  be  allowed  but 
by  the  judgment  of  a  court,  as  shall  be  pre- 
scribed by  law."     (Article  14,  sec.  5.) 

In  1895  the  constitution  of  that  state  was 
amended  so  as  to  provide  that*     "Divorces 


from  the  bonds  of  matrimony  [228]  shall 
not  be  allowed  in  this  state.'*  (Article  17, 
sec.  3.) 

In  Texas  formerly  only  six  months'  resi- 
dence was  required;  but  an  amendment  ap- 
proved April  1,  1913,  provides  that  no  suit 
for  divorce  shall  be  maintained  in  the  courts 
of  that  state,  unless  the  petitioner  shall: 
"Be  an  a<!tual,  bona  fide  inhabitant  of  the 
state  for  a  period  of  twelve  months,  and  shall 
reside  in  the  county  where  the  suit  is  filed 
six  months;  provided,  that  such  suit  shall 
not  be  heard  or  divorce  granted  before  the  ex- 
piration of  thirty  days  after  the  same  is 
filed;  .  .  .  provided  further,  that  in  ad- 
dition to  the  grounds  for  divorce  now  provid- 
ed by  statute,  that  where  any  husband  and 
wife  have  lived  without  cohabitation  for  as 
long  as  ten  years,  the  same  shall  be  sufficient 
grounds  for  divorce." 

In  South  Carolina,  where  divorce  is  not 
allowed  for  any  cause,  and  In  New  York, 
where  it  may  be  obtained  only  for  adultery, 
if  the  husband  is  about  to  kill  his  wife,  and 
does  kill  another  person  who  intercedes  to 
defend  her,  and  is  sent  to  prison  for  life, 
she  can  obtain  no  relief  from  the  bonds  of 
matrimony. 

A  few  of  the  states  have  passed  eugenic 
laws  prohibiting  the  marriage  of  persons 
afflicted  with  certain  incurable,  contagious, 
or  transmissible  diseases. 

Similarly  to  ours,  many  of  the  states  have 
classifications  based  on  alternative  conditions 
which  in  certain  instances  make  the  one 
year's  residence  unnecessary.  For  instance,  a 
residence  of  one  year  is  required  in  Colorado, 
unless  the  act  was  committed  in  the  state,  or 
one  of  the  parties  resided  in  the  state  at  the 
time;  three  years  in  Connecticut,  unless  the 
cause  arose  after  removal  to  the  state;  in 
Illinois  one  year,  unless  the  offense  was 
committed  in  the  state;  in  Kentucky  one 
year,  unless  the  act  was  committed  while  the 
plaintiff  was  a  resident  of  the  state;  in  Maine 
one  year,  unless  the  plaintiff  resided  in  the 
state  when  the  cause  accrued,  or  the  parties 
were  married  in  the  state;  in  Michigan  there 
must  be  a  residence  of  two  years,  if  the  cause 
arose  out  of  the  state;  in  Minnesota  one  year, 
except  where  adultery  was  committed  in  the 
[229]  state;  in  Mississippi  one  year  unless 
both  parties  are  domiciled  in  the  state,  or 
service  has  been  made  on  the  defendant  in  the 
state;  in  Missouri  one  year,  unless  the  act 
was  committed  in  the  state,  or  while  one  of 
the  parties  resided  in  the  state;  and  in  Porto 
Rico  one  year,  unless  the  act  was  committed 
while  one  of  the  parties  resided  there;  in 
Nebraska  two  years'  residence  is  required  if 
the  cause  arose  out  of  the  state. 

In  most  of  the  states  causes  for  divorce 
are  substantially  the  same  as  in  Nevada. 
The  draft  of  an  act  to  make  uniform  the  law 
regulating  divorce  and  the  annulment  of  mar- 
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riage,  prepared  by  the  committee  of  the 
American  Bar  Association,  and  recommended 
to  the  commissioners  on  uniform  state  laws, 
designates  causes  for  the  dissolution  of  mar- 
riage substantially  the  same  as  the  ones  con- 
tained in  our  statute,  excepting  that  our 
clause  relating  to  the  neglect  of  the  husband 
to  provide  for  the  wife  is  omitted,  and  two 
years'  desertion,  instead  of  one,  and  habitual 
drunkenness  for  two  years,  instead  of  drunk- 
enness which  incapacitates  from  contributing 
the  proper  share  to  the  support  of  the  family, 
are  required.  In  the  proposed  uniform  act  it 
is  provided  that  two  years'  residence  is  neces- 
sary in  order  to  give  jurisdiction,  except  when 
the  cause  is  adultery  or  bigamy,  or  there  are 
certain  other  classified  circumstances.  Tliat 
the  various  states  may  make  such  classifica- 
tions and  require  this  or  any  desired  length 
of  residence  does  not  appear  to  have  been 
questioned  by  the  eminent  law^yers  and  jurists 
constituting  the  committee  preparing  and 
recommending  the  act  and  composing  the 
American  Bar  Association. 

In  the  enactment  and  administration  of  the 
laws  many  classifications  necessarily  exist. 
The  defendant  in  a  civil  action  must  answer 
in  ten  days  if  served  in  the  county,  within 
twenty  days  if  served  out  of  the  county  and 
in  the  district,  and  within  forty  days  if  served 
out  of  the  district.  The  statutes  provide  that 
nonresident  defendants  are  required  to  give 
security  for  costs.  Classifications  in  regard 
to  cities,  counties,  officials,  public  service, 
mining,  and  other  corporations,  business  and 
professional  [230]  vocations,  and  in  many 
other  ways  have  been  made  and  sustained 
when  reasonable.  The  residential  classifica- 
tion made  by  the  amendment  of  1913,  being 
similar  to  the  classifications  made  in  various 
fetates,  which  have  been  enforced  without  ex- 
ception, and  to  the  ones  made  in  our  own 
statute  relating  to  marriage  and  divorce,  and 
acted  upon  and  accepted  without  question 
for  fifty  years,  we  are  unable  to  say  that  it  is 
unreasonable  or  unconstitutional.  It  is  well 
settled  that  reasonable  classifications  in  a 
legislative  act  are  not  inimical  to  constitu- 
tional provisions  against  the  passage  of  spe- 
cial laws.  (Singleton  v.  Eureka  County,  22 
Nev.  97,  35  Pac.  833 ;  Ex  p.  Spinney,  10  Nev. 
323;  Russell  v.  Esmeralda  County,  32  Nev. 
304,  107  Pac.  890;  Central  Loan,  etc.  Co. 
v.  Campbell  Commission  Co.  173  U.  S.  84,  19 
S.  Ct.  346,  43  U.  S.  (L.  ed.)  623;  Harwood 
V.  Wentworth,  162  U.  S.  547,  16  S.  Ct.  890, 
40  U.  S.  (L.  ed.)  1069;  Waite  v.  Santa  Cruz, 
184  U.  S.  302,  22  S.  Ct.  327,  46  U.  S.  (L.  ed.) 
552;  36  Cyc.  992;  Atchison,  etc.  R.  Co.  v. 
Matthews,  174  U.  S.  90,  19  S.  Ct.  609,  43 
U.  S.  (L.  ed.)  009;  Deyoe  v.  Superior  Court, 
140  Cal.  476,  74  Pac.  28,  98  Am.  St.  Rep.  73.) 

In  determining  constitutional  questions  pre- 
sented, the  law  of  divorce  as  it  existed  at 


and  prior  to  the  time  of  the  adoption  of  the 
constitution  should  be  considered.  There 
has  been  divorce  in  some  form  since  the  dawn 
of  history.  Under  the  Mosaic  law  the  hus- 
band could  write  the  wife  a  bill  of  divorce- 
ment and  send  her  away,  and  she  could  go 
and  become  another  man's  wife.  (Deuter- 
onomy, c.  24.)  About  the  beginning  of  the 
Christian  era  there  arose  two  famed  schools 
of  the  law  at  Jerusalem.  One,  under  Sham- 
mai,  taught  that  divorce  was  unlawful  except 
for  adultery;  the  more  popular  one,  under 
Hillel,  authorized  divorce  for  any  cause.  With 
the  early  Romans  divorce  was  at  the  will  of 
the  husband,  and  later  upon  the  agreement 
of  the  parties.  In  more  modern  times,  in  all 
civilized  countries,  divorce  has  been  subject 
to  the  limitations  or  consent  of  the  state  or 
cliurch  in  control.  In  England  at  the  time  of 
the  secession  of  the  colonies,  and  for  a  long 
time  previously,  divorce  from  bed  and  board 
had  been  allowed  by  ecclesiastical  courts,  and 
absolute  [231]  divorces  to  a  favored  few  by 
special  acts  of  parliament.  Otherwise  di- 
vorces were  not  granted  under  the  common 
law,  and  there  was  no  general  act  of  parlia- 
ment authorizing  them,  and  no  jurisdiction 
in  the  chancery  or  common -law  courts  to 
grant  divorces  until  eighty-one  years  after 
the  declaration  of  independence. 

As  there  were  no  ecclesiastical  courts  in 
this  country,  divorces  were  granted  by  special 
act  of  the  legislature,  and  later  in  most  states 
under  general  statutory  provisions.  As  Con- 
gress has  only  such  powers  as  are  specifically 
granted  or  implied  under  the  provisions  of 
the  constitution  of  the  United  States,  and  as 
these  do  not  embrace  divorce,  and  all  legis- 
lative powers  not  granted  to  Congress  are 
reserved  to  the  legislatures  of  the  various 
states,  except  as  inhibited  by  some  provision 
of  the  state  constitution,  and  as  there  is  no 
inherent  or  inherited  power  in  the  courts*  of 
this  country  to  grant  divorces,  it  follows  that 
our  tribunals  have  no  jurisdiction  or  au- 
thority in  regard  to  divorces,  except  such  as 
may  be  conferred  upon  them  by  the  legisla- 
ture, which  has  power  to  pass  general  and 
special  laws,  except  as  prohibited  by  some 
constitutional  provisions.  The  law  favors 
marriage  as  the  most  important  of  the  domes- 
tic relations,  but  allows  its  dissolution  only 
under  such  restrictions  as  the  legislature  may 
deem  best  for  the  public  welfare. 

The  authorities  hold  that  the  courts  of 
the  state  have  no  jurisdiction  to  grant  a 
divorce,  unless  at  least  one  of  the  parties 
has  a  domicile  in  the  state.  (People  ▼. 
Dawell,  25  Mich.  247,  12  Am.  Rep.  260,  opin- 
ion by  Judge  Cooley;  Maguire  v.  Maguire,  7 
Dana  (Ky.)  181;  Hare  v.  Hare,  10  Tex.  355; 
Strait  V.  Strait,  3  MacArthur  (D.  C.)  415; 
Greenlaw  v.  Greenlaw,  12  N.  H.  200;  House 
V.  House,  25  Ga.  473;  Sewall  v.  Sewall,  122 
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Mass.  156,  23  Am.  Rep.  299;  Hoffman  v.  Hoff- 
man, 46  N.  Y.  30,  7  Am.  Rep.  299;  State  v. 
Armington,  25  Minn.  29;  Reel  v.  Elder,  62 
Pa.  St.  308,  1  Am.  Rep.  414.) 

In  Hood  V.  State,  56  Ind.  263,  26  Am.  Rep. 
21,  it  was  held  that  a  decree  of  divorce  ren- 
dered in  a  state  where  neither  of  the  parties 
lived  at  the  time  of  rendition  is  [232]  void 
for  want  of  jurisdiction.  Referring  to  this 
case,  the  Supreme  Court  of  Kansas,  in  Lito- 
wich  V.  Litowich,  19  Kan.  451,  27  Am.  Rep. 
148,  said: 

"And  tliis  decision  of  the  Supreme  Court 
of  Indiana  is  in  accordance  with  the  un- 
broken current  of  authority.  (2  Bishop's 
Marriage  &  Divorce,  sec.  144.)  And  where 
the  judgment  granting  the  divorce  does  not 
appear  to  be  void  upon  its  face,  it  may  be 
shown  to  be  void  by  evidence  aliunde.  (Hoff- 
man V.  Hoffman,  46  N.  Y.  30,  33,  7  Am.  Rep. 
299;  Kerr  v.  Kerr,  41  N.  Y.  272;  Borden  v. 
Fitch,  15  Johns.  (N.  Y.)  121,  141,  8  Am.  Dec. 
225;  Leith  v.  Leith,  39  N.  H.  20;  Pollard  v. 
Wegener,  13  Wis.  669,  576.)  And  indeed 
any  judgment  from  a  sister  state,  void  for 
want  of  jurisdiction,  may  be  shown  to  be 
void  in  any  proceeding,  direct  or  collateral, 
and  by  evidence  dehors  the  record,  provided 
that  the  record  itself  does  not  show  the  in- 
validity of  the  judgment  upon  its  face. 
(Thompson  v.  Whitman,  18  W^all.  457,  21  U. 
8.  (L.  ed.)  897;  Knowles  v.  Gaslight,  etc. 
Co.  19  Wall.  68,  22  U.  S.  (L.  ed.)  70;  Rape 
V.  Heaton,  9  Wis.  328,  76  Am.  Dec.  269; 
Ward  V.  Price,  25  N.  J.  L.  225;  Aldrich  v. 
Kinney,  4  Conn.  380,  10  Am.  Dec.  151;  Star- 
buck  V.  Murray,  6  Wend.  (N.  Y.)  148,  166, 
21  Am.  Dec.  172;  Shumway  v.  Stillman,  6 
Wend.  (N.  Y.)  447,  452;  Hall  v.  Williams,  6 
Pick.  (Mass.)  232,  237,  17  Am.  Dec.  356; 
Carleton  v.  Bickford,  13  Gray  (Mass.)  591, 
74  Am.  Dec.  652;  Pollard  v.  Baldwin,  22  la. 
328;  Norwood  v.  Cobb,  15  Tex.  500,  24  Tex. 
551.)" 

In  Howell  v.  Howell,  87  Kan.  389,  124  Pac. 
168,  Ann.  Cas.  1913E  429,  the  court  said: 
"Under  these  sections  a  party  asking  a  di- 
vorce must,  in  any  event,  have  been  an  actual 
resident,  in  good  faith,  of  the  state  one  year 
preceding  the  filing  of  his  petition.  The 
Ho  wells,  it  seems,  had  not  resided  in  Kansas 
the  required  time,  and  hence  the  court  had 
no   jurisdiction    of   the   divorce   proceeding." 

In  Nicholas  v.  Maddox,  52  La,  Ann.  1493, 
27  So.  96(5,  cases  are  cited  supporting  the 
statement  of  the  court  that  it  has  always 
been  held  in  Louisiana  that  a  husband  or 
wife  who  acquires  a  domicile  in  that  state 
[233]  cannot  maintain  an  action  there  against 
the  absent  spouse,  who  never  acquired  a 
domicile  in  that  state. 

In  McConnell  v.  McConnell,  167  Mo.  App. 
680,  151  S.  W.  175,  it  was  held  that  under 
an  act  providing  that  an  action  for  divorce 
Ann.  Cas.  1916E. — 70. 


should  be  had  in  the  county  where  the  plain- 
tiff resides,  and  declaring  that  no  person 
shall  be  entitled  to  a  divorce  who  has  not 
resided  in  the  state  for  a  year  next  before 
the  filing  of  the  petition,  unless  the  offense 
complained  of  is  committed  within  the  state, 
the  court  had  no  jurisdiction  of  a  suit  for 
divorce  by  a  nonresident  husband  for  an  act 
committed  by  the  wife  in  the  state  while  re- 
siding there. 

In  Bechtel  v.  Bechtel,  101  Minn.  511,  112 
N.  W.  883,  12  L.R.A.(N.S.)  1100,  It  was 
held  that  actual  residence  is  necessary  to  give 
jurisdiction;  and  the  note  review^s  numerous 
cases  so  holding. 

In  Rumping  v.  Rumping,  36  Mont.  39,  91 
Pac.  1057,  12  L.R.A.(N.S.)  1197,  12  Ann. 
Cas.  1090,  it  was  held  that  residence  must 
be  shown  to  give  the  court  jurisdiction. 

In  Andrews  v.  Andrews,  188  U.  S.  14,  23 
S.  Ct.  237,  47  U.  S.  (L.  ed.)  366,  it  was 
held  that  the  state  has  exclusive  jurisdiction 
over  its  citizens  concerning  the  marriage  tie 
and  its  dissolution,  that  the  appearance  of  a 
nonresident  defendant  does  not  invest  the 
court  with  jurisdiction  of  a  suit  for  divorce 
instituted  by  a  person  who  has  no  bona  fide 
domicile  within  the  state,  and  that  the  state 
may  forbid  the  enforcement  within  its  borders 
of  a  decree  of  divorce  procured  by  its  own 
citizens  in  another  state  while  retaining  their 
domicile  in  the  prohibiting  state.  (Haddock 
V.  Haddock,  201  U.  S.  562,  26  S.  Ct.  525,  60 
U.  S.  (L.  ed.)  867,  5  Ann.  Cas.  1;  Bell  v. 
Bell,  181  U.  S.  175,  21  S.  Ct.  551,  and 
note  under  this  case  in  45  U.  S.  (L.  ed.) 
804.) 

In  Barber  v.  Barber,  21  How.  682,  16  U.  S. 
(L.  ed.)  226,  the  United  States  Supreme 
Court  disclaimed  any  jurisdiction  in  the 
courts  of  the  United  States  upon  the  subject 
of  divorce,  but  held  that  the  parties  to  a 
decree  of  divorce  are  bound  bv  the  state  court 
having  jurisdiction  over  the  parties. 

[234]  In  14  Cyc.  684,  over  the  citation  of 
authorities,  it  is  said:  "The  courts  of  the 
state  have  no  jurisdiction  to  decree  a  divorce 
between  parties  who  do  not  reside  therein." 

In  Pugh  V.  Pugh,  25  S.  D.  7,  124  N.  W. 
959,  32  L.R.A.(N.S.)  964,  it  was  held  that  an 
act  requiring  the  plaintiff  in  a  divorce  case 
to  have  been  an  actual  resident  of  the  state 
for  one  vear  and  the  couiitv  within  which 
the  action  was  commenced  for  three  months 
next  preceding  the  commencement  of  the  ac- 
tion is  within  the  powers  reserved  by  the 
state,  and  not  in  conflict  with  any  provision 
of  the  constitution  of  the  United  States  or 
of  the  state.  The  law  was  held  not  in  con- 
flict with  the  provision  in  the  constitution  of 
the  State  of  South  Dakota  that:  "No  law 
shall  be  passed  granting  to  any  citizen,  class 
of  citizens,  or  corporation,  privileges  or  im- 
munities which  upon  the  same  terms  shall 
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not  equally  apply  to  all  citizens  or  corpora- 
tions." 

In  Tiffany's  Persons  and  Domestic  Rela- 
tions ( 2d  ed. )  sec.  98,  it  is  said :  ''Our  courts 
have  jurisdiction  to  entertain  and  grant  suits 
for  divorce  only  where  such  jurisdiction  has 
been  expressly  conferred  upon  them  by  stat- 
ute. It  is  a  general  rule  that  the  jurisdiction 
of  proceedings  for  a  divorce  depends  on  the 
domicile  of  the  parties,  irrespective  of  the 
place  of  marriage,  and  without  reference  to 
the  place  where  the  offense  for  'Which  ihe 
divorce  is  sought  was  committed.  To  give 
the  court  jurisdiction,  at  least  one  of  the 
parties  must  be  domiciled  in  the  state  or 
territory  where  the  action  is  brought,  and, 
if  neither  party  is  domiciled  in  the  state, 
the  court  has  in  fact  no  jurisdiction." 

In  an  article  on  control  of  marriage  and 
divorce  in  a  law  publication  for  Jime,  1914, 
it  is  said:  '^ Jurisdiction  and  power  to  dis- 
solve the  marriage  relation  by  divorce  is 
purely  statutory,  throughout  all  portions  of 
the  United  States,  and  the  statutory  power 
to  enact  statutes  specifying  causes  or  ground, 
procedure,  and  length  of  domicile  required  to 
confer  jurisdiction,  rests  with  the  le^lative 
bodies  of  each  state." 

[235]  Among  the  cases  cited  by  the  re- 
spondent, holding  that  divorce  is  statutory, 
are:  Franklin  v.  Franklin,  40  Mont.  348, 
106  Pac.  353,  26  L.R.A.(N.S.)  490,  20  Ann. 
Cas.  339;  Irwin  v.  Irwin,  3  Okla,  180,  41  Pac. 
369;  Dennis  v.  Dennis,  68  Conn.  186,  36  Atl. 
34,  34  L.R.A.  449,  57  Am.  St.  Rep.  95 ;  Dutch- 
er  V.  Dutcher,  39  Wis.  051;  Baugh  v.  Baugh, 
37  Mich.  59,  26  Am.  Rep.  495 ;  Cizek  v.  Cizek, 
69  Neb.  797,  96  N.  W.  657,  99  N.  W.  28,  5 
Ann.  Cas.  464;  Noel  v.  Ewing,  9  Ind.  37;  Wil- 
liams V.  Williams,  136  Ky.  71,  123  S.  W.  337; 
Doyoe  v.  Superior  Court,  140  Cal.  476,  74  Pac. 
28,  98  Am.  St.  Rep.  73;  State  v.  Templeton, 
18  N.  D.  525,  123  N.  W.  283,  2o  L.R.A.(N.S.) 
234:  Ackerman  v.  Ackerman,  200  N.  Y.  72, 
93  X.  E.  192;  Martin  v.  Martin,  173  Ala.  106, 
55  So.  632;  Jones  v.  Jones,  2  Overt.  (Tenn. ) 
2,  5  Am.  Dec.  645;  Carson  v.  Carson,  40 
Miss.  349;  1  Pomeroy,  Eq.  sec.  96;  sec.  112, 
subd.  10;  Maslen  v.  Anderson,  163  Mich.  477, 
128  N.  W.  723-725. 

The  case  of  Maynard  v.  Hill,  125  U.  S.  190, 
8  S.  Ct.  723.  31  U.  S.  (L.  ed.)  654,  on  ap- 
peal from  a  judgment  of  the  Supreme  Court 
of  the  Territory  of  Washington,  determined 
in  1888  by  the  Supreme  Court  of  the  United 
Slates,  which  is  the  final  arbiter  of  questions 
relating  to  the  federal  constitution,  is  con- 
clusive against  the  contention  that  a  special 
legislative  divorce  act  infringes  rights  guar- 
anteed by  that  instrument.  The,  question  in- 
volved was  the  validity  of  an  act  of  the 
territorial  legislature  which  simply  provided: 
*'That  the  bonds  of  matrimony  heretofore  ex- 
isting between  D.  S.  Maynard  and  Lydia  A. 


Maynard  be,  and  the  same  are  hereby,  dis- 
solved." 

It  was  alleged  in  the  complaint  that  no 
cause  existed  for  the  divorce;  and  that  no 
notice  was  given  to  the  wife  of  any  applica- 
tion by  the  husband  for  a  divorce  or  pend- 
ency of  the  bill  in  the  legislature;  that  she 
had  no  knowledge  of  the  passage  of  the  act 
until  July,  1853;  that  at  the  time  she  was 
not  within,  and  that  she  never  became  a  resi- 
dent of,  the  territory,  and  never  acquiesced 
in  or  consented  to  the  act;  that  the  legisla- 
tive assembly  was  without  authority  to  pas* 
the  act;  and  that  the  same  was  void,  and 
did  not  divorce  the  parties.  Although  siicli 
a  [236]  special  act  granting  a  divorce  would 
be  void  under  the  provision  of  our  constitu- 
tion, the  decision  reached  indicates  that  our 
statute  does  not  conflict  with  any  provision 
of  the  federal  constitution,  and  would  not 
even  if  it  were  a  special  instead  of  a  classitied 
divorce  act  and  that  the  claim  that  it  is  void 
because  special  or  infringing  the  rights  guar- 
anteed to  the  citizen  is  untenable.  Speaking 
for  the  Supreme  Court  of  the  United  States 
in  that  case,  Justice  Feld  said : 

"Marriage,  as  creating  the  most  important 
relation  in  life,  as  having  more  to  do  with 
the  morals  and  civilization  of  a  people  than 
any  other  institution,  has  always  been  sub- 
ject to  the  control  of  the  legislature.  Tliat 
body  prescribes  the  age  at  which  parties  may 
contract  to  marry,  the  procedure  or  form  es- 
sential to  constitute  marriage,  the  duties  and 
obligations  it  creates,  its  effoct  upon  the 
property  rights  of  both,  present  and  pro- 
spective, and  the  acts  which  may  constitute 
grounds  for  its  dissolution. 

".  .  .  Says  Bishop,  in  his  Treati-se  on 
Marriage  and  Divorce:  *T\iv  fact  tliat  at  the 
time  of  the  settlement  of  thi.s  country  legisla- 
tive divorces  were  common,  competent,  and 
valid  in  England,  whence  our  jurisprudence 
was  derived,  makes  them  conclusively  so 
here,  except  where  an  invalidity  is  directly 
or  indirectly  created  by  a  written  constitu- 
tion binding  the  legislative  power.'  (Section 
664.)  Savs  Coolev,  in  his  Treatise  on  Ctm- 
stitutional  Limitations:  'The  granting  of 
divorces  from  the  bonds  of  matrimonv  wan 
not  confldcd  to  the  courts  in  England,  and 
from  tlie  earliest  days  the  colonial  and 
state  legislatures  in  this  country  have  as- 
sumed to  possess  the  same  power  over  the 
subject  which  was  possessed  by  the  parlia- 
ment, and  from  time  to  time  they  have  passed 
special  laws  declaring  a  dissolution  of  the 
bonds  of  matrimony  in  special  cases.*  (Page 
110.)  Says  Kent,  in  his  Commentaries: 
'During  the  period  of  our  colonial  government, 
for  more  than  one  hundred  years  preceding 
the  Revolution,,  no  divorce  took  place  in 
colony  of  New  York,  and  for  many  years  after 
New  York  became  an  independent  state  there 
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was  not  any  lawful  [237]  mode  of  dissolving 
a  marriage  in  the  lifetime  of  the  parties  but 
by  a  special  act  of  the  legislature.'  (Volume 
2,  97.)  The  same  fact  is  stated  in  numerous 
decivsions  of  the  highest  courts  of  the  states. 
Tims  in  Cronise  v.  Cronise,  54  Pa.  St.  260, 
the  Supreme  Court  of  Pennsylvania  said: 
'Special  divorce  laws  are  legislative  acts. 
Ill  is  power  has  been  exercised  from  the  ear- 
liest period,  by  the  legislature  of  the  province, 
an<l  by  that  of  the  state,  under  the  constitu- 
tions of  1776  and  1790.  Tlie  continued  ex- 
ercise of  the  power,  after  the  adoption  of  the 
constitution  of  1790,  cannot  be  accounted  for, 
except  on  the  ground  that  all  men,  learned 
and  unlearned,  believed  it  to  be  a  legitimate 
crxercise  of  legislative  power.  This  belief  is 
furtlier  strengthened  by  the  fact  that  no 
judicial  decision  has  been  made  against  it. 
Communis  error  faoii  jus  would  be  sufficient 
to  support  it;  but  it  stands  upon  the  higher 
ground  of  contemporaneous  and  continued 
construction  of  the  people  of  their  own  in- 
strument.' 

"In  Crane  v.  Meginnis,  1  Gill  &  J.  (Md.) 
474,  19  Am.  Dec.  237,  the  Supreme  Court 
of  Maryland  said:  'Divorces  in  this  state 
from  the  earliest  times  have  emanated  from 
the  general  assembly,  and  can  now  be  viewed 
in  no  other  light  than  as  regular  exertions  of 
the  legislative  power.' 

*'In  Starr  v.  Pease,  8   Conn.  541,  decided 
in   1831,   the  question  arose   before  the  Su- 
preme Court  of  Connecticut  as  to  the  validi- 
ty of  a  legislative  divorce  under  the  constitu- 
tion of  1818,  which  provided   for  an  entire 
separation  of  the  legislative  and  judicial  de- 
partments.     The    court,    after    stating    that 
there  had  been  a  law  in  force  in  that  state  on 
the  subject  of  divorces,  passed  one  hundred 
and  thirty  years  before,  which  provided  for 
divorces  on  four  grounds,  said,  speaking  by 
Mr.  Justice  Daggett:     'The  law  has  remained 
in  substance  the  same  as  it  was  when  enacted 
in  1667.     During  all  this  period  the  legisla- 
ture  has  interfered   like   the   parliament   of 
Great   Britain,    and   passed    special    acts   of 
divorce  a  vinculo  matrimonii;  and  at  almost 
every  session    since  the  constitution   of   the 
United  States  went  into  operation,  now  forty - 
two  years,   [238]   and  for  thirteen  years  of 
the  existence  of  the  constitution  of  Connecti- 
cut, such  acts  have  been,  in  multiplied  cases, 
passed  and  sanctioned  by  the  constituted  au- 
thorities of  our  state.     We  are  not  at  liberty 
to  inquire  into  the  wisdom  of  our  existing  law 
on  this  subject,  nor  into  the  expediency  of 
such  frequent  interference  by  the  legislature. 
We  can  only  inquire  into  the  constitutionali- 
ty of  the  act  under  consideration.    The  power 
is  not  prohibited  either  by   the  constitution 
of    the    United    States    or    by    that    of    the 
state.'     .     .     . 

**The  game  doctrine  is  declared  in  numerous 
other  cases,  and  positions  similar  to  those 


taken  against  the  validity  of  the  act  of  the 
legislative  assembly  of  the  territory,  that 
it  was  beyond  the  competency  of  a  legislature 
to  dissolve  the  bonds  of  matrimony,  have  been 
held  untenable.  These  decisions  justify  the 
conclusion  that  the  division  of  the  government 
into  three  departments  and  the  implied  in- 
hibition through  that  cause  upon  the  legisla- 
tive department  to  exercise  judicial  functions 
was  neither  intended  nor  understood  to  ex- 
clude legislative  control  over  the  marriage  re- 
lation. In  most  of  the  states  the  same  legis- 
lative practice  on  the  subject  has  prevailed 
since  the  adoption  of  tlieir  constitutions  as 
before,  which,  as  Mr.  Bishop  observes,  may 
be  regarded  as  a  contemporaneous  construc- 
tion that  the  power  thus  exercised  for  many 
years  was  rightly  exercised.  .  .  .  We  are 
therefore  justified  in  holding — more,  we  are 
compelled  to  hold — that  the  granting  of  di- 
vorces was  a  rightful  subject  of  legislation 
according  to  the  prevailing  judicial  opinion  of 
the  country,  and  the  understanding  of  the 
profession,  at  the  time  the  organic  act  of  Ore- 
gon was  passed  by  Congress,  when  either  of 
the  parties  divorced  was  at  the  time  a  resi- 
dent within  the  territorial  jurisdiction  of  the 
legislature. 

".  .  .  As  was  said  by  Chief  Justice 
Marshall  in  the  Dartmouth  College  case,  4 
Wheat.  519,  4  U.  S.  (L.  ed.)  629,  not  by  way 
of  judgment,  but  in  answer  to  objections 
urged  by  positions  taken:  'The  provision  of 
the  constitution  never  has  been  understood  to 
embrace  other  [239]  contracts  than  those 
which  respect  property  or  some  object  of 
value,  and  confers  rights  wnich  may  be  as- 
serted in  a  court  of  justice.  It  never  has 
been  understood  to  restrict  the  general  right 
of  the  legislature  to  legislate  on  the  subject 
of  divorces.' 

".  .  Wiiesi  th^  contract  to  marry  is 
executed  by  the  marriage,  a  relation  between 
the  parties  is  created  which  they  cannot 
change.  Other  contracts  may  be  modified, 
restricted,  or  enlarged,  or  entirely  released 
upon  the  consent  of  the  parties.  Not  so  with 
marriage.  The  relation  once  formed,  the  law 
steps  in  and  holds  the  parties  to  various  ob- 
ligations and  liabilities.  It  is  an  institution, 
in  the  maintenance  of  which  in  its  purity  tlic 
public  is  deeply  interested,  for  it  is  the 
foundation  of  the  family,  and  of  a<KMctv, 
without  which  there  would  be  neither  civiliza- 
tion nor  progress.  This  view  is  well  ex- 
pressed by  the  Supreme  Court  of  Maine  in 
Adanis  v.  Palmer,  51  Me.  481,  483.  Said  that 
court,  speaking  b}-  Chief  Justice  Applcton: 
*Wlien  the  contracting  parties  have  entered 
into  the  married  state,  they  have  not  so  much 
entered  into  a  contract  as  into  a  new  rela- 
tion, the  rights,  duties,  and  obligations  of 
which  rest  not  upon  their  agreement,  but 
upon  the  general  law  of  the  state,  statutory 
or  common,  which  defines  and  prescribes  those 
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rights,  duties,  and  obligations.     They  are  of 
law,  not  of  contract.    It  was  of  contract  that 
the  relation  should  be  established;  but,  being 
established,  the  power  of  the  parties  as  to  its 
extent  or  duration  is  at  an  end.    Their  rights 
under  it  are  determined  by  the  will  of  the 
sovereign  as  evidenced  by  law.   They  can  nei- 
ther be  modified  nor  changed  by  any  agree- 
ment of  parti -^s.    It  is  a  relation  for  life,  and 
the  parties  cannot  terminate  it  at  any  shorter 
period  by  virtue  of  any  contract  they  may 
make.      The   reciprocal    rights   arising    from 
this   relation,   so   long   as   it  continues,   are 
much   as   the  law  determines   from   time  to 
time,  and  none  other.'     And  again:      'It  is 
not,  then,  a  contract  within  the  meaning  of 
the    clause    of    the    constitution    which    pro- 
hibits  the   impairing  the  obligation  of   con- 
tracts.    It  is,  rather,  a  social  relation,  like 
that  of  parent  and  child,   [240]   the  obliga- 
tions of  which  arise,  not  from  the  consent  of 
concurring  minds,  but  are  the  creation  of  the 
law  itself;  a  relation  the  most  important,  as 
affecting   the   happiness   of    individuals,    the 
first  step  from  barbarism  to  incipient  civiliza- 
tion, the  purest  tic  of  social  life,  and  the  true 
basis  of  human  progress.'     .     .     .     And  the 
chief  justice  cites,  in  support  of  this  view,  the 
case  of  Maguire  v.  Maguire,  7  Dana   (Ky.) 
181,  183,  and  Ditson  v.  Ditson,  4  R.  I.  101.  "in 
the  first  of  these  the  Supreme  Court  of  Ken- 
tucky said  that  marriage  was  more  than  a 
contract;    that  it  was   the  most  elementary 
and  useful   of  all   the   social   relations,  was 
regulated    and    controlled    by    the    sovereign 
power  of  the  state,  and  could  not,  like  mere 
contracts,  be  dissolved  by  the  mutual  consent 
of  the  contracting  parties,  but  might  be  ab- 
rogated by  the  sovereign  will  whenever  the 
public   good   or   justice   to   both   parties,   or 
either  of  the  parties,  would  thereby  be  sub- 
served; that  being  more  than  a  contract,  and 
depending  especially  upon  the  sovereign  will, 
it   was   not    embraced   by   the   constitutional 
inhibition   of   legislative  acts   impairing  the 
obligation  of  contracts." 

If,  as  petitioner  contends,  under  the  provi- 
sions of  the  United  States  constitution  and 
the  fourteenth  amendment  guaranteeing  to 
the  citizens  of  the  various  states  equal  pro- 
tection of  the  laws,  our  statutes  cannot  dis- 
criminate against  nonresidents  desiring  di- 
vorce, and  our  legislature  cannot  require 
persons  coming  to  this  state  and  seeking 
divorce  to  reside  here  one  year,  they  cannot 
be  required  to  reside  here  six  months,  nor 
for  any  length  of  time,  but  would  be  entitled 
to  maintain  an  action  for  divorce  for  the 
causes  specified  under  our  laws,  without  tak- 
ing up  their  residence  here. 

If,  contrary  to  the  doctrine  universally 
recognized  in  other  states  and  in  foreign  civi- 
lized countries,  citizens  of  other  states,  with- 
out obtaining  a  domicile  here,  were  entitled 


to  apply  for  divorce  in  our  courts  under  the 
provisions  of  the  federal  constitution  grant- 
ing citizens  of  other  states  equal  protection 
of  the  laws,  the  same  condition  would  exist 
in  all  the  other  states,  for  the  federal  [241] 
constitution  applies  equally  to  all,  and  every 
citizen  of  the  United  States  would  be  free 
to  go  into  any  adjoining  or  other  stat«  where 
a  divorce  might  be  most  easily  obtained  and 
start  an  action,  without  having  any  residence 
or  domicile  in  that  state.     If  residence  mav 

• 

be  required,  necessarily  the  legislature  must 
have  the  power  to  determine  the  period. 

There  is  a  distinction  between  citizenship 
and  residence,  and  the  rights  of  citizens  and 
residents  are  often  different.  Citizens  of  the 
United  States  are  native-born  and  foreigners 
who  have  been  naturalized  according  to  the 
laws  of  the  United  States  after  five  vears' 
residence.  Even  the  rights  of  the  citizens 
are  not  always  the  same.  Under  the  constitu- 
tion, male  persons  over  21  years  of  age,  who 
are  citizens  of  the  United  States,  and  who 
have  resided  in  this  state  six  months,  are 
entitled  to  vote  and  hold  office  and  females 
who  have  resided  in  the  state  one  year  are 
eligible  to  the  offices  of  superintendent  of 
schools  and  school  trustee.    In  this  and  manv 

• 

other  states  females,  although  citizens  and 
residents  for  the  period  required  for  males, 
are  not  allowed  to  vote,  and  in  other  states 
foreigners  who  were  residents  have  been  al- 
lowed the  elective  franchise.  The  qualifica- 
tions prescribed  by  the  state  and  federal  con- 
stitutions relating  to  citizens  and  electors 
have  no  reference  to  divorce,  a  status  per- 
taining to  the  internal  affairs  of  the  state  and 
under  the  control  of  the  lawmaking  power, 
except  as  restricted  or  provided  by  the  con- 
stitution. Under  the  rights  assured  to  tlie 
citizen  by  the  constitution,  none  in  relation 
to  divorce  is  guaranteed  or  specified. 

No  rights  by  implication  follow  from  that 
document,  except  such  as  existed  or  were  un- 
derstood when  it  was  adopted.  For  illustra- 
tion, the  constitution  provides  that  "the  riglit 
of  trial  by  jury  shall  be  secured  to  all,  and 
remain  inviolate  forever."  This  insures  onlv 
the  right  of  trial  by  jury  in  ordinary  civil 
and  criminal  actions  as  it  existed  at  the  time 
the  constitution  was  adopted,  but  does  not 
guarantee  the  right  of  trial  by  jury  in  aB 
equity  case  (Barton  v.  Barbour,  104  U.  S, 
126,  26  U.  S.  (L.  ed.)  [242]  672),  or  in  a 
proceeding  for  the  collection  of  taxes  because 
there  was  no  right  to  a  jury  in  such  cases  at 
the  time  the  constitution  was  adopted  (Ken- 
tucky Railroad  Tax  Cases,  115  U.  S.  321,  6 
S.  Ct.  67,  29  U.  S.  (L.  ed.)  414;  Bell's  Gap 
R.  Co.  V.  Pennsylvania,  134  U.  S.  239,  10  S. 
Ct.  533,  33  U.  S.   (L.  ed.)    892). 

In  the  brief  filed  by  counsel  acting  as  a 
friend  of  the  court,  it  is  said  that  the  amend- 
ment of  1013,  which  went  into  effect  on  the 
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Iflt  of  January,  1914,  is  prospective  legisla- 
tion, and  not  retrospective,  and  consequently 
that,  as  the  complaint  filed  in  the  district 
court  alleges  that  the  cause  of  action  accrued 
prior  to  the  time  -when  the  act  went  into 
effect,  the  case  does  not  come  within  the 
amendment,  but  is  controlled  by  the  statute 
previously  in  force,  which  required  a  residence 
of  only  six  months. 

As  the  amendment  does  not  relate  to  the 
cause  for  divorce,  but  to  the  residence  re- 
quired before  institution  of  suit,  it  may  be 
considered  as  a  matter  of  practice.  Statutes 
extending  or  shortening  the  periods  within 
which  actions  may  be  brought  liave  often  been 
lield  to  apply  to  contracts  existing  or  ex- 
ecuted prior  to  the  passage  of  the  statute, 
and  not  to  be  unconstitutional  when  they 
shorten  the  time  if  they  allow  a  reasonable 
period  for  the  commencement  of  suit. 

If  the  amendment  could  be  considered  as 
relating  to  the  cause  for  divorce,  it  would  not 
be  inimical  to  the  constitutional  provision 
prohibiting  laws  impairing  the  obligation  of 
contracts,  for,  as  we  have  seen,  constitutional 
provisions  of  this  nature  do  not  apply  to 
divorces,  which  are  under  the  control  of  the 
legislature.  (Maynard  v.  Hill,  125  U.  S.  100, 
8  S,  Ct.  723,  31  U.  S.  (L.  ed.)  654;  People 
V.  Dawell,  25  Mich.  247,  12  Am,  Rep.  260.) 

Many  religious  people  regard  marriage  as 
a  sacrament.  Our  statute  provides:  "That 
marriage,  so  far  as  its  validity  in  law  is  con- 
cerned, is  a  civil  contract,  to  which  the  con- 
sent of  the  parties  capable  in  law  of  contract- 
ing, is  essential."     (Rev.  Laws,  sec.  2338.) 

In  his  work  on  Marriage  and  Divorce  (6th 
ed.),  Mr.  Bishop  says:  "An  executed  mar- 
riage contract,  which  is  that  whereon  any 
divorce  operates,  is  not  a  contract.  It  is 
[243]  a  status.  Consequently  the  provision 
of  the  constitution  now  in  contemplation  has 
np  relation  whatever  to  divorce,  whether  leg- 
islative or  judicial."      (Section  667.) 

"Marriage,  being  much  more  than  a  con- 
tract, and  depending  essentially  on  the  sov- 
ereign will,  is,  not,  as  we  presume,  embraced 
by  the  constitutional  interdiction  of  legisla- 
tive acts  impairing  the  obligation  of  con- 
tracts. The  obligation  is  created  by  the  pub- 
lic law,  subject  to  the  public  will,  and  not 
to  that  of  the  parties.  That  it  is  not  within 
this  constitutional  provision  may  be  deemed 
now  to  be  settled  doctrine."     (Section  8.) 

In  his  work  on  Marriage,  Divorce,  and 
Separation,  he  states: 

"Competent  parties  have  always  the  law's 
approbation  in  marrying;  but  for  divorce  it 
requires  a  cause  which  itself  has  approved. 
If,  therefore,  a  statute  authorizes  divorce  for 
a  dereliction  specified,  it  should  in  reason  be 
applied  equally  to  past  as  to  furture  transac- 
tions; and  so  the  courts  will  apply  it,  if 
nothing  appears  in  the  terms  to  forbid.    For 


the  same  reason  it  is  applicable  to  past  mar- 
riages the  same  as  to  future  ones;  consequent- 
ly, also,  it  is  not  an  infringement  of  con- 
stitutional guaranties.  In  other  words,  the 
status  of  marriage,  though  it  deeply  affects 
the  individual  parties,  is  treated  by  the  law  as 
a  public  interest,  to  be  molded,  modified,  or 
destroyed  by  the  public  demand."  (Section 
1492.) 

In  Connor  v.  Elliott,  18  How.  591,  15  U.  S. 
(L.  ed.)  4^7,  the  Supreme  Court  of  the  United 
States  held  that  no  privileges  are  secured 
to  citizens  in  the  several  states  by  section 
2,  art.  4,  of  the  federal  constitution,  except 
those  which  belong  to  citizensliip,  and  that 
marital  rights  attached  to  the  contract  of 
marriage  are  not  included  in  such  privileges. 

As  divorce  is  not  among  the  inalienable 
rights  of  man  or  the  ones  granted  by  Magna 
Charta,  the  federal  or  state  constitution,  or 
the  common  law,  and,  except  at  the  will  and 
subject  to  any  restrictions  imposed  by  the 
legislature,  has  never  been  recognized  as  one 
of  the  guaranteed  privileges  of  the  citizen, 
and  as  marriage  is  the  most  important  of  the 
domestic  relations,  and  of  [244]  highest  con- 
cern to  the  state,  it  follows  that  the  right  to 
have  the  bonds  of  matrimony  dissolved  is 
limited  to  the  causes  and  subject  to  the  re- 
quirement prescribed  by  the  statute,  and  that 
the  amendment,  advisedly  passed  by  the  legis- 
lature, and  recommended  and  approved  by  the 
governor,  requiring  a  bona  fide  residence  of 
one  year,  the  period  required  in  most  of  the 
states  to  give  the  court  jurisdiction  in  an 
action  for  divorce,  controls,  instead  of  the 
earlier  statute,  designating  six  months,  which 
served  our  people  for  half  a  century.  Ques- 
tions relating  to  the  policy,  wisdom,  and  ex- 
pediency of  the  law  are  for  the  people's  rep- 
resentatives in  the  legislature  assembled,  and 
not  for  the  courts  to  determine.  It  is  the 
duty  of  the  courts  to  interpret  and  enforce  the 
statute  in  accordance  with  the  intention  of 
the  lawmaking  body,  unless  it  is  clearly  in 
conflict  with  some  provision  of  the  organic 
law.  (Ex  p.  Boyce,  27  Nev.  299,  75  Pac.  1, 
65  L.R.A.  47,  1  Ann.  Cas.  66;  Gibson  v. 
Mason,  5  Nev.  2S3.) 

Although  the  common  law  is  progressive, 
and  within  its  proper  limitations,  by  judicial 
decision,  advances  to  meet  the  new  conditions 
which  arise  in  the  affairs  of  men,  and  new 
statutes  are  enacted  as  necessity  may  appear, 
the  provisions  of  the  constitution  are  ada- 
mant until  changed  by  the  people,  and  do 
not  cover  rights,  privileges,  and  obligations 
not  specified  and  not  existing  or  understood 
at  the  time  of  its  adoption,  or  not  in  force  by 
long  acquiescence,  or  by  continued  ofHcial  or 
public  approval. 

As  the  parties  were  not  residents  of  the 
state  at  the  time  the  cause  for  divorce  ac- 
crued, and  neither  was  a  bona  fide  resident  of 
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the  state  for  one  full  year  next  preceding  the 
commencement  of  the  action,  as  required  by 
the  statute,  the  court  was  without  jurisdic- 
tion, and  the  learned  district  judge  properly 
refused  to  make  an  order  for  publication  of 
summons. 

The  application  for  the  writ  is  denied. 

On  Petition  fob  Rehearing. 

Per  Curiam: 
Rehearing  denied. 

NOTE. 

Validity  of  Statute  ReqnirinK  Certain 
Period  of  Residence  within  State  aa 
Prerequisite  to  Divorce. 

Divorce  jurisdiction  is,  in  the  United 
States,  wholly  statutory  and  subject  to  legis- 
lative control.  9  R.  C.  L.  tit.  Divorce,  pp. 
245,  396.  It  would  seem  to  follow  that  the 
legislature  has  the  power  to  require  a  certain 
period  of  residence  within  the  state  as  pre« 
requisite  to  a  divorce.  Franklin  v.  Franklin, 
40  Mont.  348,  20  Ann.  Cas.  339,  106  Pac. 
353,  26  L.R.A.(N.S.)  490,  wherein  the  court 
said  obiter:  "It  rests  exclusively  with  the 
legislature  to  prescribe  the  grounds  upon 
which  divorces  may  be  granted,  and  also 
to  prescribe  such  conditions  as  to  residence  of 
the  parties  within  the  jurisdiction,  and  such 
limitations  as  to  the  time  within  which  ac- 
tions may  be  brought,  to  secure  them,  as  it 
deems  public  policy  requires."  So  in  Deyoe 
v.  Superior  Court,  140  Cal.  476,  74  Pac.  28, 
98  Am.  St.  Rep.  73,  it  was  said:  "It  has 
long  been  the  law  of  this  state  that  a  divorce 
shall  not  be  granted  upon  the  default  of  the 
defendant,  or  upon  the  Uncorroborated  evi- 
dence of  the  parties  (Civ.  Code,  sec.  130),  and 
that  a  divorce  must  not  be  granted  unless 
the  plaintiff  has  been  a  resident  of  the  state 
for  one  year,  aiid  of  the  county  in  which  the 
action  is  brought  for  three  months  next  pre- 
cedinaf  the  commencement  of  tlie  action. 
(Civ.  Code,  sec.  128.)  In  discussing  this  pro- 
vision of  our  divorce  law,  this  court  said  in 
Warner  v.  Warner,  100  Cal.  11:  'The  state 
has  an  interest  in  the  result  of  such  cases. 
The  public  welfare  demands  that  the  bonds  of 
matrimony  should  not  be  lightly  set  aside, 
and  there  is  less  probability  of  successful  col- 
lusion or  unfair  advantage  where  the  par- 
ties have  both  resided  and  are  known  than 
there  is  in  a  county  where  neither  has  re- 
sided, and  which  the  plaintiff  may  select 
solely  for  the  purpose  of  procuring  a  divorce.' 
The  provisions  above  referred  to  and  others 
contained  in  our  Civil  Code,  applicable  only 
to  divorce  cases,  can,  as  already  stated,  be 
sustained  only  on  the  theory  of  the  interest 
of  the  state  in  the  maintenance  of  the  mar- 
riage   relation.      We   presume    that   no    one 


would  question  their  validity,  even  though 
some  of  them  do  regulate  the  practice  of 
courts  of  justice  in  divorce  cases." 

In  the  reported  case  it  is  held  that  a  stat- 
ute is  valid  which  requires  a  longer  period 
of  residence  where  but  one  of  the  parties  is 
a  resident  of  the  state  than  if  both  parties 
are  residents.  In  Pugh  v.  Pugh,  25  S.  D.  7, 
124  N.  W.  969,  32  L.R.A.(K.S.)  954,  whirh 
appears  to  be  the  only  other  case  involving 
the  question,  the  statute  under  consideration 
required  a  residence  of  one  year  in  the  state 
as  prerequisite  to  a  suit  for  divorce  except 
in  cases  where  the  marriage  took  place  in  the 
state  or  the  cause  of  action  arose  therein. 
The  court  held  that  the  general  requirement 
of  a  residence  of  one  year  was  valid  and  re- 
fused to  pass  on  the  validity  of  the  excep- 
tions, on  the  ground  that  a  person  not  within 
their  terms  had  no  interest  sufficient  to  raise 
the  question.  The  court  said:  "The  first 
section  of  the  act  fixing  the  time  within  which 
actions  may  be  commenced  for  a  divorce  is 
clearly  within  the  powers  reserved  to  the 
state,  and  is  not  in  conflict  with  any  con- 
stitutional  provision  of  this  state  or  the 
United  States,  and  is  therefore  clearly  con- 
stitutional. The  right  of  the  state  to  thus 
limit  the  time  for  the  commencement  of  an 
action  for  divorce  cannot  be  questioned,  and 
assuming  for  the  purposes  of  this  decision 
only  that  the  exceptions  provided  in  sections 
2  and  4  are  unconstitutional,  as  before  stated, 
the  rights  of  the  plaintiff  are  in  no  manner 
affected  by  these  exceptions.' 
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162  Ky.  92;  172  S.  W.  113. 


Agency    —   Sufficiency    of    ETidenoe    to 
Shonv  Relation. 

Agency  and  consequent  liability  for  negli- 
gence may  be  found  from  the  evidence  as  a 
whole  and  facts  and  circumstances,  notwith- 
standing the  categorical  answers  to  the  con- 
trary of  the  alleged  principal  and  agent,  the 
only  witnesses  on  the  issue. 

Streets  and  Highways  ^  Injnry  from, 
Runaway  Horse. 

One  injured  by  a  horse  running  away  on  a 
street  may  rest  on  a  prima  facie  inference  of 
negligence  from  it  having  iiccn  K'ft  unhitched 
and  unattended,  though,  whether  or  not  the 
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owner   introduces   evidence,   the   question  of 
negligence  is  for  the  jury. 

[See  note  at  end  of  this  case.] 

Damages    —    EzeesslveneM    —    Oeneral 
Rule. 

The  iSupreme  Court  cannot  grant  a  new 
trial  merely  for  excessive  damages  for  per- 
sonal injury,  unless  they  appear  to  h&ve  been 
given  under  the  iuHuence  oi  passion  or  preju- 
aice;  that  is,  are  so  excessive  as  to  be  en- 
tirely out  of  proportion  to  the  injury. 

[See  Ann.  Las.  1913A  1361.] 

Parties  —  Failnre  to  Serve  Coparty  — 
Waiver  of  Objectloa. 

The  benefit  of  Civ.  Code  Prac.  §  102,  pro- 
viding that  in  an  action  not  on  contract, 
where  part  only  of  -  defendants  have  been 
served,  plaintiff  can  only  demand  a  trial  at 
any  term,  as  to  those , served,  on  discontinu- 
ing on  the  lirst  day  of  such  term  as  to  the 
uttiers,  is  waived  by  a  defendant  going  to 
trial  without  seasonable  objection. 

Judgments   —   Against    Defendant   Not 
Served  —  Wlio  May  Object. 

The  judgment  in  a  negligence  case  is  not 
invalidated,  as  against  the  only  defendant 
who  was  summoned  or  appeared  and  defend- 
ed, because  also  in  form  against  others. 

Appeal  from  Circuit  Court,  Jefferson 
county.  Common  Pleas  Branch,  Fourth  Di- 
vision. 

Action  for  damages.  George  Dahl,  plain- 
tiff, and  8.  Rosenberg,  defendant.  Judgntent 
for  plaintiff.  I>efendant  appeals.  The  facts 
are  stated  in  the  opinion.    Affirmed. 

M.  A.  8achSy  D,  A,  Sachs,  J.  O.  SachSy  Benj, 
U.  SacJis  and  D.  A.  ScLcha,  Jr.^  for  appellant. 

J.  L.  Richardson  and  Lieber  d  Heidenherg 
for  appellee. 

[93]  Carroll,  J. — The  appellee,  Dahl, 
brought  this  suit  against  the  appellant,  **S. 
Rosenberg  and  others,  partners  doing  busi- 
ness under  the  firm  name  and  style  of  Royal 
Milling  Company,  and  George  Romiser,"  to 
recover  damages  for  personal  injuries  sus- 
tained, as  he  alleged,  v^hen  a  vehicle  in  which 
ho  was  riding  in  the  city  of  Louisville  was 
collided  with  by  a  runaway  horse  and  buggy 
owned,  as  he  alleged,  by  "S.  Rosenberg  and 
others  unknown  to  this  plaintiff,  doing  busi- 
ness under  the  firm  name  and  style  of  Royal 
Milling  Company,"  and  which  at  the  time 
of  the  collision  was  being  used  by  Romiser, 
their  servant  and  agent. 

It  appears  that  the  summons  issued  on  the 
petition  was  executed  on  Rosenberg  individu- 
ally and  also  as  president  [94]  and  chief  oflfi- 
cer  of  the  Royal  Milling  Co.,  neither  Romiser 
nor  any  other  defendants  being  served  with 
process. 

Rosenberg  individually  filed  his  answer,  in 
which,  after  traversing  the  averments  of  the 


petition,  he  specifically  denied  that  at  the 
time  of  the  accident  **Romi8er  was  a  serv- 
ant, agent  or  employee  of  the  defendant 
Rosenberg  or  of  said  Rosenberg  and  others 
doing  business  under  the  firm  name  or  style 
of  Royal  Milling  Company,  or  that  he  ever 
was  an  agent,  servant  or  employee  of  de- 
fendant  Rosenberg." 

In  a  separate  paragraph  he  set  up  as  a 
defense  the  contributory  negligence  of  Dahl. 

On  a  trial  of  the  case  before  a  jury  there 
was  a  verdict  reading:  "We,  the  jury,  find 
for  the  plaintiff  in  the  sum  of  $2,500.00," 
and  on  this  verdict  the  following  judgment 
was  entered:  ''It  is  considered  and  adjudged 
by  the  court  that  the  plaintiff,  George  Dahl, 
recover  of  the  defendants,  S.  Rosenberg,  and 
others,  partners,  doing  business  under  the 
firm  name  and  style  of  Royal  Milling  C6., 
and  George  Romiser,  the  sum  of  $2,500.00, 
with  6%  interest  per  annum  from  September 
18,  1913,  and  his  costs." 

A  reversal  of  this  judgment  is  asked  be- 
cause the  evidence  failed  to  show  that  Romi- 
ser, who  was  in  charge  of  the  horse  at  the 
time  it  ran  off,  was  an  agent,  servant  or  em- 
ployee of  Rosenberg,  and  also  for  other  rea- 
sons that  will  be  noticed  in  the  progress  of 
the  opinion. 

The  circumstances  of  the  accident  are 
about  these:  Romiser  was  driving  the  horse 
that  ran  off  to  a  buggy  while  he  was  out 
soliciting  customers  for  flour.  When  he  went 
into  the  store  of  a  man  named  Ott  on  Storey 
avenue,  in  the  city  of  Louisville,  for  the 
purpolse  of  talking  to  him  about  the  flour  he 
was  selling,  he  left  the  horse  attached  to  the 
buggy  standing  on  the  street,  unhitched  and 
unattended,  in  front  of  the  store.  A  little 
while  after  Romiser  went  into  the  store  the 
horse,  for  some  cause  not  explained  in  the 
evidence,  ran  away  and  the  front  wheel  of 
the  buggy  collided  with  the  rear  wheel  of  the 
surrey  in  which  appellee  was  riding.  In  the 
collision,  and  as  a  result  of  it,  appellee  was 
thrown  out,  or  partly  out,  of  the  surrey,  re- 
ceiving the  injuries  for  which  he  sought  to 
recover  damages. 

As  the  alleged  negligence  on  which  the 
action  was  founded  grew  out  of  the  conduct 
of  Romiser,  who  was  in  [95]  charge  of  the 
horse,  it  was  essential  to  a  recovery  against 
Rosenberg  that  the  appellee  should  have  in- 
troduced evidence  sufficient  to  show  that 
Romiser  was  using  the  horse  in  connection 
with  the  business  of  Rosenberg,  and  while 
acting  as  his  agent  or  employee,  and  it  is 
earnestly  contended  by  counsel  for  the  ap- 
pellant that  the  evidence  on  behalf  of  ap- 
pellee did  not  establish  the  employment  or 
agency. 

Of  course,  if  Romiser,  in  using  the  horse 
and  buggy  at  the  time,  was  acting  as  the 
agent  of  Rosenberg,  or  in  his  employment. 
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and  his  negligence  caused  the  injury  to  ap- 
pellee, Rosenberg  could  be  made  liable  in 
damages  for  the  negligence  of  his  agent  or 
employee;  but  if  Romiser  was  not  using  the 
horse  and  buggy  as  an  agent  or  employee  of 
Rosenberg,  then  Rosenberg  could  not  be  sub- 
jected to  damages  on  account  of  the  negli- 
gence of  Romiser  in  leaving  the  horse  stand- 
ing on  the  street  unhitched. 

We  have  read  and  considered  very  care- 
fully the  evidence  of  Romiser  and  Rosen- 
berg, the  only  witnesses  who  testify  on  this 
subject,  and  both  of  them  say,  in  answer 
to  direct  questions,  that  Romiser,  on  the  day 
the  accident  happened,  was  not  soliciting 
orders  for  or  acting  as  agent  or  employee 
either  for  Rosenberg  or  the  Royal  Milling  Co., 
which  it  appears  was  the  name  assumed  by 
Rosenberg  in  the  conduct  of  his  business 
as  a  dealer  in  flour.  But  when  the  whole  of 
their  evidence  is  read,  it  leaves  the  unmis- 
takable impression  that  Romiser  was  in  fact 
using  the  horse  and  buggy  in  soliciting  or- 
ders for  Rosenberg  and  the  Royal  Milling  Co. 
The  evidence  of  these  witneses  is  full  of  eva- 
sion and  effort  to  exonerate  Rosenberg  from 
liability  for  the  accident,  and  the  jury  hav- 
ing the  right  to  weigh  and  consider  the  whole 
of  the  evidence  and  the  fair  and  reasonable 
inferences  that  might  be  drawn  therefrom, 
came  to  the  conclusion  that  Romiser  was 
an  agent  of  Rosenberg  and  the  Royal  Milling 
Co.,  and  we  are  not  prepared  to  say  that  their 
finding  upon  this  disputed  issue  of  fact  is 
not  sustained  by  sufRcient  evidence,  direct 
and  circumstantial,   to   support  the  verdict. 

When  a  witness  is  examined  concerning  a 
transaction  the  jury  are  not  bound  to  accept 
as  true  his  direct  answers  to  one  or  more 
questions,  but  may,  upon  the  whole  of  his 
evidence,  be  entirely  justified  in  disregarding 
his  "yes  or  no"  answers  and  in  reaching  the 
conclusion  that  [96]  his  evidence  as  a  whole 
is  so  contradictory  to  the  categorical  an- 
swers as  to  furnish  reasonable  ground  for 
the  belief  that  the  real  truth  of  the  trans- 
action is  to  be  found  in  the  facts  and  cir- 
cumstances that  destroy  the  probative  value 
of  his  direct  and  unequivocal  answers. 

The  court  told  the  jury  in  the  instruc- 
tions that  they  could  not  find  for  appellee 
unless  they  believed  that  at  the  time  of  the 
accident  Romiser  was  acting  as  the  servant, 
agent  or  employee  of  Rosenberg  and  the 
Royal  Milling  Company,  and  the  jury  could 
not  have  found  a  verdict  for  appellee  unless 
they  so  believed,  and  our  reading  of  the  evi- 
dence upon  this  feature  of  the  case  convinces 
us  that  the  jury  did  not  make  any  mistake 
in  so  finding. 

Tlie  next  question  is,  did  the  negligence  of 
Romiser  cause  the  accident?  The  testimony 
of  Romiser  in  relating  how  the  accident  hap- 
pened is  as  follows:  "Q.  How  did  you  happen 


to  let  the  horse  get  away  that  day!  A. 
He  just  ran  away.  X  did  not  let  him.  Q. 
You  were  at  Ott's  grocery  store?  A,  Yes,  sir. 
Q.  Y'^ou  left  him  unhitched  out  in  front?  A. 
Y^es,  sir.  Q.  Left  him  standing  loose  in  the 
street?  A.  Yes,  sir.  Q.  And  when  you  went 
out  to  get  him  he  bolted?  A.  When  I  went 
out  to  get  him?  Q.  Yes.  A.  No,  sir.  He 
bolted  before  I  went  out  to  get  him  or  he 
would  not  have  knocked  me  unconscious.  Q. 
Plow  did  he  happen  to  hit  you?  A.  Hi? 
horse  was  headed  out  Storey  avenue.  I  was 
in  Mr.  Ott's  grocery  and  he  says,  'There  goes 
your  horse.'  The  minute  X  seen  the  horse 
running  X  started  out,  and  I  made  a  break 
at  the  lines,  and  as  I  grabbed  at  the  linea 
I  missed  them  and  he  knocked  me  uncon 
scious,  and  that  is  all  I  know  about  him.  Q. 
Did  you  have  a  hitching  rein  on  your  buggj'? 
A.  Yes,  sir,  Q.  Why  didn*t  you  hitch  him? 
A.  No  place  there  convenient  to  hitch." 

Mr.  Ott  was  asked:  *'Q.  I  will  ask  you 
where  you  were  standing  in  your  store  at 
the  time  of  this  accident?  A.  Right  inside 
the  door.  Q.  W^as  Mr.  Romiser  standing 
near  you?  R.  Right  close  by  me.  Q.  Did 
you  see  this  accident?  A.  Y^'es,  I  seen  the 
horse  running  away.  Q.  Tell  the  jury  just 
what  you  saw.  A.  The  horse  ran  away,  and 
Mr.  Romiser  ran  after  it,  and  wiicn  he  got 
close  to  the  buggy  he  must  have  got  caught 
and  throwed  Mr.  Romiser  on  the  ground. 
That  is  all  I  seen." 

This  being  all  the  evidence  of  the  subject  of 
the  horse  running  away  except  that  relating 
to  the  immediate  collision,  it  is  insisted  by 
counsel  for  appellant  that  it  is  [97]  not  suffi- 
cient to  show  that  Romiser  was  guilty  of  any 
actionable  negligence.  The  evidence  we  have 
quoted  merely  shows  that  Romiser  left  the 
horse  unhitched  and  unattended  when  he 
went  into  the  store  of  Ott,  and  that  the  horse, 
for  some  unaccountable  cause,  ran  ofT.  There 
is  no  evidence  as  to  the  nature  or  habits  of 
the  horse  or  as  to  whether  he  was  gentle  or 
wild,  docile  or  vicious;  so  that,  unless  it  will 
be  presumed  that  Romiser  was  negligent,  or 
negligence  may  be  inferred  from  the  mere 
fact  that  the  horse  he  left  unattended  and 
unhitched  in  the  street  ran  off,  there  is  no 
evidence  of  negligence  in  the  record.  If, 
however,  this  presumption  or  inference  of 
negligence  arises  from  the  facts  stated,  then 
it  was  incumbent  upon  appellant,  if  he  de- 
sired to  show  that  Romiser  was  not  negligent, 
to  overcome  this  inference  by  evidence  that 
the  horse  was  gentle  and  his  habits  good, 
and  that  in  the  exercise  of  ordinary  care  it 
could  not  have  been  anticipated  that  he  would 
become  frightened  or  run  off. 

lu  Palmer  Transfer  Co.  v.  Long,  140  Ky. 
Ill,  130  S.  W.  961,  we  had  a  ease  in  many  re- 
spects like  this.  The  driver  of  a  carriage  for 
hire  left  his  horses  standing  unattended  in 
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the  street  while  he  went  into  a  house  for  the 
purpose  of  getting  a  passenger,  and  they  be- 
came frightened  and  ran  away,  injuring  Mrs. 
Long,  an  occupant  of  the  carriage,  who 
brought  suit  for  damages.  What  caused  the 
horses  to  run  away  did  not  appear,  but  we 
said: 

**VVe  think  the  jury  was  authoiized  to  find 
that  the  driver  was  negligent  in  not  keeping 
hold  of  the  reins,  or  hitching  his  horses.  Un- 
less he  knew  that  the  horses  were  gentle  and 
would  stand  without  being  held,  it  was  his 
duty  to  have  his  hands  on  the  reins  so  that 
he  could  control  them,  or  to  have  hitched 
them.  There  is  no  evidence  that  the  horses 
were  gentle  or  safe,  and  the  presumption  from 
their  conduct  is  that  they  were  not." 

In  Robert  Dennery  v.  Great  Atlantic  etc. 
Tea  Co.  82  K.  J.  L.  517,  81  Atl.  861,  39 
L.K.A.(N.S.)  574,  the  court  said:  "If,  there- 
fore, a  horse  and  Wagon  are  found  passing 
along  a  street  with  no  one  in  charge,  the  ab- 
sence of  a  driver  ^ves  rise  to  prima  facie 
evidence  of  negligence  on  the  part  of  the  own- 
er. Tlie  fact  that  the  horse  is  running  does 
not  negative  this  presumption.  That  a  horse, 
under  such  circumstances,  finding  itself  with- 
out any  one's  guidance  or  control,  should 
soon  commence  running  is  the  result  both 
of  its  nature  and  of  its  training.  .  . 
[98]  We  think,  therefore,  that  the  unex- 
plained presence  upon  a  public  highway  of  a 
team  of  runaway  horses  harnessed  to  a 
wagon,  unattended  by  the  owner  or  other  per- 
son, raises  a  prima  facie  presumption  of 
negligence  on  the  part  of  the  owner."  To  the 
same  effect  are:  CJorona  Coal,  etc.  Co.  v. 
White,  158  Ala.  627,  48  So.  362,  20  L.R.A. 
(N.S.)  1)58;  Southworth  v.  Old  Colony,  etc. 
R.  Co.  105  Mass.  342,  7  Am.  Rep.  528;  W^as- 
mer  v.  Delaware,  etc.  R.  Co.  80  N.  Y.  212, 
36  Am.  Rep.  608;  Moulton  v.  Lewiston,  etc. 
Ry.  102  Me.  186,  66  Atl.  388,  10  L.R.A. (N.S.) 
845:  Ryan  v.  Mcintosh,  20  Ont.  L.  Rep.  31,  17 
Ann.  Cas.  806. 

Many  other  authorities  sustaining  the 
proposition  that  it  is  prima  facie  evidence 
of  negligence  to  leave  a  horse  that  runs  away 
unhitched  and  unattended  in  a  public  street 
of  a  city  might  be  referred  to,  but  there  is 
really  no  substantial  difference  of  opinion 
in  the  cases  upon  this  subject. 

Tlie  general  rule,  and  the  one  that  we 
adopt  as  correct,  is  that  when  a  horse,  that 
has  been  left  u^ihitched  and  unattended  on 
the  street  of  a  city,  runs  away,  thereby  caus- 
ing injury,  the  complaining  party  may  rest 
his  case  on  the  prima  facie  inference  of  neg- 
ligence arising  from  evidence  that  the  horse 
was  left  unhitched  and  unattended,  without 
offering  any  evidence  as  to  the  habits  or 
qualities  of  the  horse,  or  the  cause  that 
made  him  nm  away.  We  do  not  mean,  how- 
ever, to  say  that  the  mere  fact  that  an  un- 


hitched or  unattended  horse  runs  away  cre- 
ates a  conclusive  presumption  of  negligence, 
or  that  the  court  should  so  instruct  the  jury 
as  a  matter  of  law.  For,  whether  or  not  the 
owner  introduces  evidence  tendin^j  to  show 
the  gentle  and  quiet  habits  of  the  horse,  or 
such  other  pertinent  facts,  as  illustrate  the 
exercise  of  care  on  his  part  in  leaving  him 
unattended  and  unhitched — although  of  course 
he  may  do  this — or  the  case  is  closed  without 
any  evidence  of  the  character  or  habits  of  the 
horse  or  evidence  of  care  on  the  part  of  the 
owner,  it  is  a  question  for  the  jury  to  say 
whether  the  owner  was  negligent  in  leaving 
the  horse  unattended  and  unhitched. 

There  are  many  horses  of  good  habits  and 
gentle  disposition  that  may  safely  be  left 
on  the  street  unhitched  and  unattended,  but 
whenever  a  horse  so  left  runs  off,  then  the 
owner  takes  the  burden  of  showing  the  dis- 
position and  qualities  of  the  horse  and  that 
in  leaving  him  unhitched  he  acted  with  rea- 
sonable prudence,  and  it  is  [99]  for  the  jury 
to  say  whether  he  was  or  was  not  guilty  of 
negligence.  Dolfinger  v.  Fishback,  12  Bush 
(Ky.)  474. 

This  view  of  the  law  was  presented  in  an 
instruction  telling  the  jury  that  if  they  be- 
lieved from  the  evidence  that  Romiser  care- 
lessly and  negligently  so  managed  and  con- 
trolled or  handled  the  horse  attached  to  the 
vehicle  as  to  suffer  the  horse  to  run  away 
unattended  by  any  one  in  charge,  through  the 
streets  of  Louisville,  whereby  he  came  in  con- 
tact with  the  vehicle  in  which  the  plaintiff 
was  riding,  the  law  is  for  the  plaintiff  and 
that  unless  they  so  believed  they  should  find 
for  the  defendant. 

Another  ground  for  reversal  is  that  the 
damages  awarded  are  excessive.  The  appel- 
lee, at  the  time  he  was  injured,  was  a  delicate 
man,  under  the  treatment  of  Dr.  Pope,  and 
the  evidence  of  Dr.  Pope  and  the  other  wit- 
nesses tends  to  show  that  his  condition  'was 
much  aggravated  by  the  accident,  and  that 
he  sustained  on  account  of  this  some  perma- 
nent injury. 

The  assessment  of  damages  is,  we  think, 
larger  than  it  should  be,  and  yet  it  cannot  be 
said  that  it  is  so  excessive  as  to  appear  to 
have  been  given  under  the  influence  of  pas- 
sion or  prejudice.  In  many  personal  injury 
cases  that  are  brought  before  us,  the  dam- 
ages assessed  are  larger  than  we  think  should 
be  awarded,  but  under  the  Code  we  have  no 
authority  to  grant  a  new  trial  merely  on 
the  ground  of  excessive  damages  unless  the 
damages  appear  to  have  been  given  under 
the  influence  of  passion  or  prejudice;  or,  in 
other  words,  are  so  excessive  as  to  be  entirely 
out  of  proportion  to  the  injury  sustained. 
Tlie  question  of  the  amount  of  damages  that 
shall  be  recovered  in  this  class  of  cases  is 
primarily  for  the  jury.    They  are  as  well,  if 
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not  better,  qualified  than  we  are  to  arrive  at 
a  fair  and  just  conclusion  as  to  what  amount 
of  damage  should  be  allowed,  and,  although 
we  may  not  agree  with  their  assessment,  our 
uniform  practice  has  been  not  to  interfere 
with  it  unless  for  the  causes  stated;  and 
hence  we  do  not  see  our  way  clear  to  order 
a  new  trial  on  this  ground. 

Section  363  of  the  Civil  Code  of  Practice 
provides  that:  "An  action  upon  contract, 
wherein  the  summons  has  been  served  in  due 
time,  as  provided  in  Section  102,  upon  part 
only  of  the  defendants,  shall  stand  for  trial 
at  the  first  term  as  to  those  so  summoned, 
and  may  be  continued  as  to  the  others  for 
further  proceedings.  In  other  ordinary  ac- 
tions the  plaintiff  can  only  demand  a  trial 
at  any  term  as  to  part  of  the  defendants  upon 
his  [100]  discontinuing  his  action  on  the 
first  day  of  such  term  as  to  the  others." 

And  as  it  appears  that  Rosenberg  was  the 
only  defendant  served  with  process  or  before 
the  court,  it  is  contended  that  the  appellee 
was  not  entitled  to  a  trial  until  all  of  the  de- 
fendants were  summoned  or  until  he  had  dis- 
continued his  action  as  to  those  not  sum- 
moned. 

Under  this  section  of  the  Code  it  would  be 
error  to  force  the  defendant  into  trial  in  an 
ordinary  action  like  this  unless  all  of  the 
defendants  were  before  the  court  or  the  plain? 
tiff  discontinued  his  action  as  to  those  not 
before  the  court.  Hedger  v.  Downs,  2  Mete. 
(Ky.)  160;  Baumeister  v.  Markham,  101  Ky. 
122,  39  S.  W.  844,  41  S.  W.  316,  72  Am.  St. 
Rep.  397;  Adkins  v.  Kendrick,  131  Ky.  779, 
115  S.  W.  814. 

But  this  provision  of  the  Code  is  intended 
for  the  protection  and  benefit  of  the  defend- 
ant. He  may,  if  he  chooses  to  do  so,  object 
to  a  trial  .unless  all  the  defendants  are  sum- 
moned or  the  plaintiff  discontinues  his  action 
as  to.  those  not  .summoned,  or  he  may  waive 
his  Tight  to  claim  the  benefit  of  this  statute 
by  failing  to  object  to  the  trial  in  seasonable 
time,  and  if  he  does  so  fail  to  object,  he  can- 
not thereafter  avail  himself  of  this  code  pro- 
vision either  in  the  trial  court  or  in  this 
court.  In  this  case  the  record  shows  that 
no  motion  for  a  continuance,  or  objection  to 
the  trial  before  the  other  defendants  had  been 
brought  before  the  court,  or  the  action  as 
to  them  was  discontinued,  was  made,  and  we 
may  well  assume  that  the  capable  and  ex- 
perienced counsel  for  appellant  were  not 
averse  to  going  into  trial  at  the  time  the 
case  was  called  without  either  asking  for  a 
continuance  or  moving  that  the  plaintiff  dis- 
continue his  action  as  to  the  defendant  not 
summoned. 

Another  objection  is  to  the  form  of  the 
judgment.  Of  course,  the  judgment  is  void 
as  to  Romiser  and  he  is  not  complaining  of 
it;    nor   do  we   perceive   how   the  rights  of 


Rosenberg  are  prejudicially  affected  by  the 
fact  that  the  judgment,  in  addition  to  going 
against  him,  went  against  "others,  partners 
doing  business  under  the  firm  name  and  style 
of  Royal  Milling  Co."  Rosenljerg  was  the 
only  party  before  the  court,  the  only  person 
who  filed  an  answer  or  made  defense,  and  it 
would  be  the  merest  trifling  to  say  that  the 
surplus  matter  in  this  judgment  should  rea- 
der it  void  as  to  Rosenberg. 

Upon  the  whole  case,  we  perceive  no  sub- 
stantial error  to  the  prejudice  of  the  appel- 
lant, and  the  judgment  is  affirmed. 
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Liability  of  Onvner  for  Injuries  Caused 
bj  Runaway  Horse. 
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Horse  Unattended,  1115. 

Horse  in  Charge  of  Driver,  1116. 

Servant  Injured  by  Master's  Horse,    1117. 

Contributory  Negligence,  1117. 


Scope  of  Note. 

The  purpose  of  this  note  is  to  discuss  the 
recent  cases  passing  on  the  liability  of  the 
owner  of  a  runaway  horse  for  injuries  caused 
by  it.  The  earlier  cases  on  that  subject  ari* 
collected  and  discussed  in  the  notes  to  Koonz 
V.  New  York  Mail  Co.  5  Ann.  Cas.  874;  Da- 
monte  v.  Patton,  10  Ann.  Cas.  862;  Ryan  v. 
Mcintosh,  17  Ann.  Cas.  806,  and  Riepe  t. 
Elting,  48  Am.  St.  Rep.  366. 

Basi8  of  LiahilUff, 

The  liability  of  the  owner  of  a  horse  to 
respond  in  damages  for  injuries  done  by  tht' 
animal  in  running  away  ordinarily  depend.^ 
on  whether  he,  or  another  acting  for  him. 
has  been  guilty  of  any  negligence  in  the  care, 
management,  etc.,  of  the  horse,  to  which 
its  escaping  from  control  is  attributable 
Thus  it  has  been  generally  held  in  the  recent 
cases  that  the  owner  is  not  liable  for  injuries 
caused  by  purely  accidental  runaways  wher*» 
there  is  no  evidence  of  negligence  on  the  part 
of  the  owner  or  of  his  servants.  Orr  t. 
Boockholdt,  10  Ala.  App.  331,  6.">  S<j.  4.30; 
Stuch  V.  Town,  178  Mich.  477,  144  X.  W.  833; 
Brooks  V.  Kauffman,  93  Xeb.  682,  141  X.  W. 
831;  Gropp  v.  Great  Atlantic,  etc.  Tea  Co. 
157  App.  Div.  .346,  142  X..Y.  S.  140;  Reardon 
V.  New  York,  132  X.  Y.  S.  332 ;  Ooldschneider 
V.  J.  Rheinfrank  Co.  1,32  X.  Y.  S.  401;  Kim- 
ble V.  Stackpole,  00  Wash.  3.'i,  110  Pac.  677, 
35  L.R.A.(X.S.)  148;  Metropolitan  Casualty 
Ins.  Co.  V.  Clark,  145  ^Vis.  181.  120  X,  W. 
1065;    Birmingham    v.    Gallery,    .36    QuoN^c 
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Super.  Ct.  481.  See  also  Ferry  all  v.  Youlden, 
76  N.  H.  548,  85  Atl  786;  Aldrich  v.  Borden's 
Condensed  Milk  Co.  201  N.  Y.  564,  94  X.  E. 
608,  reversing  judgment  136  App.  Div.  893, 
119  N.  Y.  S.  1112.  And  see  the  cases  cited 
throughout  this  note. 

Horse  Unattendeih 

The  recent  cases  generally  hold  that  when 
it  is  shown  that  an  unattended  horse  ran 
away  in  the  streets  of  a  city,  and  in  its  course 
injured  a  person  who  was  without  fault,  a 
prima  facie  case  of  negligence  on  the  part 
of  the  owner  is  made  out  and  the  owner  is 
put  to  his  proof  to  negative  the  negligence. 
It  is  a  case  for  the  application  of  the  doc- 
trine of  res  ipsa  loquitur.  Breidenhach  v. 
M.  McCormick  Co.  20  Cal.  App.  184,  128  Pac. 
423,  a^rmed  21  Cal.  App.  709,  132  Pac.  771  j 
Willis  V.  Semmes  (Miss.)  71  So.  865;  Den- 
nery  v.  Great  Atlantic,  etc.  Tea  Co.  82  N.  J. 
L.  517,  81  Atl.  861,  39  L.R.A.(N.S.)  574; 
Tietje  v,  Catalona,  88  N.  J.  L.  63,  95  Atl. 
733 ;  Furlong  v.  Winne,  etc.  Co.  166  App.  Div. 
882,  152  N.  Y.  S.  245;  Ht)llaran  v.  New  York, 
168  App.  Div.  469,  153  X.  Y.  S.  447.  In 
Willis  V.  Semmes,  supra,  it  was  held  that  a 
runaway  team  is  unaccompanied,  within  the 
foregoing  rule,  where  its  driver  is  running 
along  behind  the  team,  shouting  and  trying 
to  overtake  it,  and  that  to  come  within  the 
rule  of  an  accompanied  horse  the  driver  must 
actually  be  in  the  vehicle  or  have  the  reins 
at  the  time. 

But  any  presumption  of  negligence  which 
may  arise  from  the  fact  of  a  horse's  running 
away  unattended,  is  met  by  proof  that  the 
runaway  was  caused  by  a  collision  between 
the  defendant's  buggy  and  the  automobile  of 
a  third  person,  which  collision  threw  the  de- 
fendant out  of  his  buggy,  thus  leaving  his 
horse  to  run  on  alone.  James  v.  Morten,  79 
Misc.  255,  139  X.  Y.  S.  941.  See  also  Tooker 
V.  Fowler,  etc.  Co.  147  App.  Div.  164,  132  N. 
Y.  S.  213.  In  Crone  v.  St.  Louis  Oil  Co.  178 
Mo.  App.  344,  158  S.  W.  417,  the  court  re- 
fused to  entertain  the  presumption  of  negli- 
gence arising  from  the  mere  fact  of  a  horse 
running  away,  unaccompanied,  because  of  the 
doctrine  that  where  specific  acts  of  negligence 
are  alleged  in  a  petition,  the  plaintiff  can 
recover  only  on  proof  of  the  specific  negli- 
gence charged. 

In  cases  of  injuries  caused  by  an  unattend- 
ed horse  running  away,  proof  of  the  owner* 
ship  of  the  horse  at  the  time  of  the  injury, 
establishes  prima  facie  that  it  was  in  the 
possession  of  the  owner,  and  that  whoever 
was  driving  it  was  doing  so  for  the  owner. 
Knust  V.  Bullock,  59  Wash.  141,  109  Pac. 
329. 

Ilie  owner  is  liable  only  where  he  is  negli- 
gent  in   leaving   unattended   a   horse   whicli 


runs  away  and  causes  injury.  There  is  no 
negligence  in  leaving  a  horse  unattended  if 
due  care  is  used  in  tying  it  securely,  so  if  a 
horse  which  is  securely  tied  breaks  away  and 
causes  injury,  the  injury  is  accidental,  not 
negligent.  Bull  v.  Hotel  Grunewald  Co.  135 
La.  802,  66  So.  227;  Miller  v.  United  Kys. 
Co.  155  Mo.  App.  528,  134  S.  W.  1045;  Mumm 
v.  Dance,  155  App.  Div.  6,  139  N.  Y.  S.  566. 
See  also  Kahaley  v.  Frye,  62  Wash.  43,  113 
Pac.  247.  In  Miller  v.  United  Rys.  Co. 
Bupra,  wherein  it  appeared  that  a  team  of 
horses  hitched  to  a  large  moving  van  was 
left  unattended  and  unfastened,  except  that 
the  lines  were  fastened  to  the  van,  it  was 
held  to  be  proper  to  leave  to  the  jury  the 
question  whether  the  owner  of  the  team  was 
negligent  in  leaving  it  in  that  condition, 
within  easy  access  to  the  public  street.  In 
Mumm  V.  Dance,  supra,  a  verdict  for  the 
plaintiff  was  set  aside  as  against  the  weight 
of  the  evidence,  where  the  evidence  showed 
that  horses  left  by  the  defendant's  servant 
were  sccurly  tied,  though  they  actually  broke 
the  strap  and  ran  away,  injuring  the  plain- 
tiff. In  Bull  V.  Hotel  Grunewald  Co.  supra, 
it  was  held  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  owner  of  a 
horse  and  wagon,  where  the  horse,  which  was 
tied  with  a  regulation  hitching  strap  to  a 
weighty  became  frightened,  ran  away,  and 
knocked  down  and  severely  injured  the  plain- 
tiff. 

But  ordinarily  it  is  negligence  to  leave  a 
horse  standing  unattended  and  untied  or  in- 
securely tied  in  the  public  streets,  and  a 
fortiori  is  this  so  where  there  is  an  ordinance 
requiring  horses  left  unattended  in  the  street 
to  be  tied  securely.  A  violation  of  an  ordi- 
nance of  that  kind  is  such  a  violation  of  duty 
as  will  sustain  an  action  for  negligence 
against  the  owner,  where  injury  to  another 
results  from  the  violation.  Parkin  v.  Gray- 
son-Owen Co.  (CaL)  143  Pac.  257;  Fisher  v. 
Charles  Levy  Circulating  Co.  182  111.  App. 
393.  In  the  case  first  cited,  it  was  said  that 
such  an  ordinance  is  simply  declaratory  of 
a  common-law  principle.  And  it  was  held 
that  the  fact  that  the  immediate  cause  of 
the  fright  and  running  away  of  the  horses 
was  the  firing  of  a  toy  pistol  by  a  boy,  was 
no  defense,  because  the  owner's  negligence  in 
leaving  the  horses  improperly  tied  was  con- 
tinuing, and  the  firing  of  the  pistol  was, 
therefore,  not  an  independent,  intervening 
cause. 

The  common -law  rule  that  the  owner  of 
cattle  keeps  them  at  his  peril  and  must  keep 
them  within  his  own  close,  has  no  application 
to  horses  harnessed  and  hitched.  Therefore 
where  a  horse  hitched  to  a  wagon,  and  left 
standing  unfastened  in  the  yard  of  the  owner, 
runs  away  and  injures  a  person  on  the  public 
street  it  cannot  be  said  as  a  matter  of  law 
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that  the  horse  is  wrongfully  on  the  public 
street,  and  in  the  absence  of  proof  of  negli- 
gence on  the  part  of  the  owner,  the  latter 
will   not   be   liable   for   an    injury   resulting 
from  the  runaway.     Briggs  v.  Lake  Auburn 
Crystal    Ice   Co.   112   Me.   344,   92  Atl.   185. 
But  the  fact  that  a  team  was  left  unhitched 
and  unguarded  in  the  yard  of  a  manufactur- 
ing company,  opening  into  a  street,  has  been 
held  to  make  out  a  prima  facie  case  of  negli- 
gence on  the  part  of  the  servants  of  the  own- 
er of  the  team,  where  the  team  ran  away  and 
killed    the    plaintiff's    intestate.      Migliaccio 
V.  Smith  Fuel  Co.  151  la.  705,  130  N.  W.  720. 
Jn    Fucrboetcr   v.    Rittenhouse,   etc.   Co.    182 
111.  App.  321,  wherein  it  appeared  that  the 
plaintiff,   while  driving  along  a  street,  was 
thrown  from  his  seat  and  injured  because  a 
horse   belonging  to   a   lumber   company   ran 
out  of  the  lumber  company's  yard  and  into 
the  plaintiff's  team,   frightening  his  horses, 
it  was   held   that  the   lumber  company   was 
not  negligent  in  the  management  of  the  horse, 
it  appearing  that  the  horse  had  never  run 
away  before  and  had  never  manifested  any 
disposition  to  run  away,  but  was  a  quiet  and 
gentle  horse   and   was   in  the  custody  of  a 
careful   employee  who   tried   to   prevent   the 
runaway,  which  was  due  to  the  horse  being 
frightened  by  a  switch  engine  which  backed 
into  the  lumber  yard.     In  Jones  v.  Lee,  106 
L.  T.  N.  S.    (Eng.)    123,  it  was  held  that  it 
was  not  negligence  for  the  owner  of  a  young 
horse  to  place  him  in  a  field  with  defective 
fences,  through  '^hich  the  horse  escaped  and 
got  on  the  public  road,  and  that  the  owner 
was   not    liable   for   injuries   caused   by   the 
horse's  running  into  a  bicycle,  there  being  no 
evidence  that  the  horse  was  vicious  or  in  the 
habit  of  trespassing  or  attacking  persons  or 
bicycles  on  the  public  road. 

Horse  in  Charge  of  Driver. 

Where  the  owner  of  a  horse  places  the  ani- 
mal in  charge  of  a  driver,  he  is  liable  as  a 
general  rule  for  damage  caused  by  the  horse 
running  away,  if  the  driver  is  negligent  in 
his  management  of  the  animal  and  is  acting 
within  the  scope  of  his  authority  at  the 
time.  Cooper  v.  Layson,  14  Ga.  App.  134,  80 
S.  E.  666;  Harper  v.  Owen  H.  Fay  Liverv  Co. 
264  111.  459,  106  N.  E.  273,  aprming  177  111. 
App.  138;  Bergman  v.  Empire  Tea  Co.  190 
111.  App.  181 ;  Howell  v.  Mandelbaum,  160  la. 
119,  Ann.  Cas.  1915D  349,  140  N.  W.  397; 
Palmer  Transfer  Co.  v.  Long,  140  Ky.  Ill, 
130  S.  W.  961;  Abbott  v.  Dingus,  44  Okla. 
567,  145  Pac.  365.  See  also  Gropp  v.  Great 
Atlantic,  etc.  Tea  Co.  wherein  it  was  held 
that  in  an  action  predicated  on  the  negli- 
gence of  the  defendant's  servant  in  driving  a 
horse,  it  was  reversible  error  to  admit  evi- 
dence of  knowledge  of  the  defendant  of  the 
vicious  nature  of  the  horse,  the  evidence  not 


being  material  to  the  question  of  the  driver  s 
negligence. 

It  is  held,  however,  contrary  to  the  rule  in 
cases  of  unaccompanied  horses,  that  where  a 
horse  is  accompanied  by  a  driver,  the  negli- 
gence of  the  driver  must  be  proved,  and  do 
presumption  of  negligence  arises  from  the 
mere  fact  that  the  horse  runs  away.  Cooper 
V.  Layson,  supra;  Willis  v.  Semmes  (Miss.) 
71  So.  865. 

The  owner  of  a  horse  known  by  him  to  be 
vicious,  dangerous,  and  unmanageable,  is  neg- 
ligent in  putting  him  on  the  streets  and  thus 
endangering  persons  traveling  on  the  streets, 
or  in  hiring  him  out  and  thus  endangering 
the  bailee,  and  he  is  liable  for  injuries  re- 
sulting from  that  negligence.  White  v.  Stead- 
man  [1913]  3  K.  B.  340,  82  L.  J.  K.  B.  846, 
109  L.  T.  N.  S.  249  [1913]  W.  N.  172,  29 
Times  L.  Rep.  563;  Corliss  v.  Keown,  207 
Mass.  149,  93  N.  E.  143;  Gropp  v.  Great 
Atlantic,  etc.  Tea.  Co.  141  App.  Div.  372, 
126  N.  Y.  S.  211;  American  Express  Co.  v. 
Parcarello  (Tex.)  162  S.  W.  926.  In  Corliss 
V.  Keown,  supra,  it  was  held  that  where  the 
owner  of  a  horse,  knowing  it  to  be  dangerous, 
loaned  it,  with  his  driver,  to  his  mother,  who, 
also  knowing  of  the  dangerous  proclivities  of 
the  animal,  used  it  in  her  own  business,  a 
person  injured  by  the  running  away  of  the 
horse  had  an  action  both  against  the  owner 
of  the  horse  for  his  negligence  in  allowing 
such  a  horse  to  be  used,  and  against  the 
person  to  whom  it  had  been  loaned,  for  her 
negligence  in  using  it. 

A  liveryman  is  not  held  to  the  extraordi- 
nary care  of  a  common  carrier.  He  is  a 
bailor,  and,  as  such,  owes  to  one  hiring  a 
horse  from  him  ordinary  care  in  furnishing 
a  safe  and  proper  horse  and  equipment,  and 
is  liable  to  the  bailee  for  a  failure  to  exercise 
such  ordinary  care,  if  he  furnishes  defective 
and  unsafe  harness,  which  breaks,  causing  a 
runaway,  from  which  injury  results.  Logan 
V.  Hope,  139  Ga.  589,  77  S.  E.  809:  Parker 
V.  Loving,  13  Ga.  App.  284,  79  S.  E.  77,  where- 
in damages  were  recovered  against  a  livery- 
man for  injuries  to  the  sister  of  the  bailee, 
who  was  riding  with  him.  The  court  said: 
"A  livery-stable  keeper  who  lets  horses  and 
vehicles  for  hire  is  not  a  common  carrier  of 
passengers  and,  as  such,  bound  to  exercise 
extraordinary  diligence  for  the  safety  of  his 
passengers.  The  relation  between  the  person 
to  whom  the  vehicle  is  hired  and  the  owner 
is  that  of  bailee  and  bailor;  and  the  liabilitr 
of  the  owner  is  governed  by  the  rules  appli- 
cable to  such  a  contract  of  bailment.  He  is 
but  a  private  carrier  for  hire  and  required 
to  exercise  due  care  and  diligence  in  perform- 
ance of  the  duty  imposed  upon  him  by  the 
contract;  that  is  to  say,  such  care  and  skill 
as  prudent  and  cautious  mon  experienced  in 
the  business  are  accustomed  to  use  under 
similar  circumstances." 
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The  bailee  of  a  horse  has  a  qualified  owner- 
ship in  the  animal  which  imposes  on  him  the 
duty  of  using  due  care  in  its  management,  a 
breach  of  which  duty  will  render  him  liable 
in  damages  to  one  injured  as  the  result  there- 
of. San  Francisco  Breweries  v.  Brainard,  233 
Fed.  45;  John  H.  Kadel  Co.  v.  Borches.  147 
Ky.  506,  145  S.  W.  155,  39  L.R.A.(N.S.)  227. 
In  San  Francisco  Breweries  v.  Brainard, 
supra,  it  was  held  that  where  the  team  was 
one  hired  by  the  defendant,  the  question 
whether  it  was  in  charge  of  the  defendant 
at  the  time  of  the  injury  was  a  question  o* 
fact  for  the  jury.  It  was  held,  in  John  H. 
Eadel  Co.  v.  Borches,  supra,  that  where  an 
undertaking  concern  contracted  to  furnish 
carriages  for  a  funeral,  it  was  the  master, 
pro  tempore,  of  drivers  of  teams  which  it 
hired  for  the  purpose  from  a  livery  company, 
and  was  liable  for  injuries  to  one  of  the  fam- 
ily of  the  deceased,  returning  from  the  fun- 
eral, caused  by  the  negligence  of  the  driver 
in  leaving  his  team  momentarily,  from  which 
negligence  a  runaway  resulted. 

Servant  Injured  hy  Master's  Horse. 

Several  recent  cases  hold  that  a  master 
owes  to  his  servant  the  same  care  in  furnish- 
ing him  with  a  horse,  as  in  furnishing  him 
with  any  other  kind  of  tools  or  appliances, 
and  that  if  he  negligently  furnishes  a  vicious 
or  unsafe  horse,  he  is  liable  to  the  servant  for 
injuries  caused  by  the  running  away  of  the 
horse,  if  the  use  of  the  horse  is  within  the 
scope  of  the  servant's  employment.  Sloss- 
Sheffield  Steel,  etc.  Co.  v.  Long,  169  Ala.  337, 
Ann.  Cas.  1912B  564,  53  So.  010;  Berenson 
v.  Butcher,  209  Mass.  209,  95  N.  E.  220; 
Scanlon  v.  Cavanaugh,  210  Mass.  291,  96  N. 
K.  526;  Marks  v.  Columbia  County  Lumber 
Co.  77  Ore.  22,  149  Pac.  1041. 

But  the  mere  relation  of  master  and  serv- 
ant adds  nothing  to  the  general  liability  of 
the  owner  of  a  horse  for  injuries  caused  by 
its  running  away,  and  a  servant  can  recover 
nothing  in  the  absence  of  negligence  on  tlie 
part  of  the  master.  Green  River  Coal,  etc. 
Co.  V.  Phaup,  137  Ky.  34,  121  S.  W.  651; 
McFadden  v.  Standard  Oil  Co.  164  App.  Div. 
890,  148  N.  Y.  S.  957;  Armington  v.  Provi- 
dence Ice  Co.  33  R.  I.  484,  82  Atl.  263.  In 
McFadden  v.  Standard  Oil  Co.  supra,  it  was 
held  that  a  servant  had  no  cause  of  action 
against  his  master  who  put  him  to  driving 
horses,  which,  though  green,  were  not  known 
to  the  master  to  be  vicious,  fractious  or  un- 
trained, or  ever  to  have  run  away  before. 
See  also  Miller  v.  Blood,  217  N.  Y.  517,  112 
X.  E.  383.  In  Green  River  Coal,  etc.  Co.  v, 
Phaup,  supra,  it  was  held  that  for  a  mining 
company  to  leave  piles  of  cinders  along  a 
track  over  which  its  employee  had  to  drive  a 
mule  did  not  constitute  negligence,  so  that 
when  the  mule  took  fright  at  the  cinders  and 


ran,  injuring  the  driver,  he  was  net  entitled 
to  recover.  The  court  said  that  "when  a 
person  undertakes  to  drive  a  mule,  he  as- 
sumes all  the  risks  and  dangers  ordinarily 
incident  to  that  particular  occupation." 


Contributory  Negligence, 

Most  of  the  recent  cases  in  which  the  ques- 
tion   of    contributory    negligence    has    arisen 
have  bees  concerned  with  the  question  wheth- 
er it  is  contributory  negligence  for  one  vol- 
untarily  to   undertake  to   stop   a  runaway, 
thus   exposing   himself   to   danger,    and   the 
weight  of  authority  is  that  for  one  thus  to 
undertake   to   stop   a   runaway   in    order    to 
prevent  damage  to  the  team  or  to  persons  in 
the  highway,  is  not  per  se  such  contributory 
negligence  as  will  bar  a  recovery  for  injuries 
sustained,  but  that  the  question  of  contribu 
tory  negligence  is  for  the  jury  to  decide,  con 
sidering  all  the   circumstances.     Furlong  v 
Winne,  etc.  Co.   166  App.   Div.  882,  152  N 
Y.  S.  245;   Hollaran  v.  New  York,  168  App 
Div.   469,   153   N.  Y.   S.   447.     In  Lor  tie  v 
Adel stein,  46  Quebec  Super  Ct.  543,  it  ap 
peared  that  the  plaintiff  saw  two  runaway 
horses  drawing  a  heavy,  loaded  carriage,  com- 
ing down  the  street,  greatly  endangering  pe- 
destrians.    He  threw  himself  on  the  neck  of 
one  of  the  horses  and  succeeded  in  stopping 
the  team,  but  in  so  doing  sustained  a  severe 
fracture  of  the  bones  of  his  hand.    The  court, 
without  discussing  the  question   of   contrib- 
utory negligence  held  that  since  the  plain- 
tiff was  acting  as  negotiorum  gestor — one  who 
spontaneously,  and  without  authority,  under- 
takes to  act  for  another,  during  his  absence, 
in  his  affairs — ^he  was  entitled  to  indemnity 
from  the  one   for  whom  he  was  so  acting, 
the  owner  of  the  team. 

In  Palmer  Transfer  Co.  v.  Long,  140  Ky. 
Ill,  130  S.  W.  961,  it  was  held  that  thi- 
fact  that  a  passenger  in  a  hired  vehicle  jumps 
out  when  the  horses  run  away,  and  is  in- 
jured thereby,  is  not  such  contributory  neg- 
ligence as  will  bar  the  passenger  from  re- 
covery against  the  owner. 
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Witnesses  —  Examination  —  Question 
Calling  for  Matter  Partly  Irrelevant. 

It   is   not   error   to   sustain   objections   to 
questions    asked    a    prosecuting    witness    on 
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cross-examination  as  to  a  conversation  be- 
tween her  and  the  state's  attorney,  which 
questions  are  not  limited  to  the  relevant 
parts  of  that  conversation. 

Same. 

It  is  also  proper  to  sustain  an  objection 
to  a  question  as  to  what  the  state's  attorney 
had  asked  the  witness  on  that  occasion. 

CrimiiLal  Tjaxt  —  Evidence  —  Statement 
of  Frosecntins  Attorney. 

In  a  criminal  prosecution,  evidence  that  the 
state's  attorney,  after  first  hearing  the  prose- 
cuting witness'  story,  stated  that  there  -was 
no  ground  upon  which  to  arrest  the  defend- 
ant, is  irrelevant,  and  should  not  be  per- 
mitted to  go  to  the  jury. 

Witnesses  — -  Impeachment  —  Inconsist- 
ent Statement  by  Prosecnting  Wit- 
ness. 

A  prosecuting  witness  who  has  testified  to 
intercourse  with  the  defendant,  and  who  has 
stated  that  on  her  first  visit  to  the  state's 
attorney's  office  she  refused  to  tell  him  any- 
thing, can  be  asked  on  cross-examination 
whetlicr  she  did  not  on  that  occasion  tell 
him  tliat  the  defendant  did  not  have  inter- 
course with  her. 

Privilege  —  Statements  by  Prosecuting 
Witness  to  Prosecntingp  Attorney. 

Where  the  disclosure  of  a  communication 
by  a  prosecuting  witness  to  the  state's  at- 
torney would  not  interfere  with  the  proper 
administration  of  justice,  and  is  not  against 
public  policy,  there  is  no  confidential  rela- 
tionship between  the  parties  which  prevents 
the  witness  from  being  cross-examined  con- 
cerning such  communication,  or  the  attorney 
from  being  called  to  impeach  her  if  she  denies 
making  it. 

[See  note  at  end  of  this  case.] 

Argument  of  Counsel  —  Prosecuting  At- 
torney —  Expression  of  Belief  in  Gnilt. 

It  is  not  improper  for  the  state's  attorney 
in  his  argument  to  state  that  he  believes  de- 
fendant to  be  responsible  for  the  condition  of 
prosecuting  witness  prior  to  the  time  she 
testified  to  intercourse  with  him,  and  that 
he  bases  his  belief  upon  a  card  sent  by  de- 
fendant to  the  prosecuting  witn(*sa,  and  which 
has  been  introduced  in  evidence. 

[See  Ann.  Cas.  1916A  431.] 

Appeal  from  Criminal  Court  of  Baltimore 
City:     Klliott,  Judge. 

Criminal  action.  Walter  W.  Riggins  con- 
victed of  illegal  carnal  knowledge  of  female 
and  appeals.  The  facts  are  .stated  in  the 
opinion.     Kevebsed. 

Wm.  Purnell  Hall  and  Oeorge  J.  Keaaler 
for  appellant. 

Edgar  Allan  Poe,  Wm,  F.  Broening  and 
Horton  8.  Smith  for  appellee. 

[166]  Patttsot^,  J. — Tlie  appellant  was 
convicted  in  the  Criminal  Court  of  Baltimore 
City  of  carnally  knowing  one  Klla  Weitzel,  a 


female,  not  his  wife,  who,  at  the  time  of  the 
alleged  offense,  was  alleged  to  have  been  be- 
tween the  age  of  fourteen  and  sixteen  years. 

[167]  During  the  progress  of  the  trial  five 
exceptions  were  taken  to  the  rulings  of  the 
Court  upon  the  evidence.  The  prosecuting 
witness,  Ella  Weitzel,  testified  upon  examina- 
tion-in-chief, that  the  first  time  she  had 
sexual  intercourse  M'ith  the  appoUant  was 
in  May,  1913,  after  she  had  left  the  hospital 
in  April  of  that  year,  and  this  she  says  was 
the  first  time  she  ever  had  sexual  intercourse 
with  anv  one.  She  further  testified  that  the 
defendant  had  such  intercourse  with  her  on 
a  number  of  occasions  thereafter,  before  her 
arrest  in  the  latter  part  of  October,  1913. 
When  arrested  she  with  her  father,  went  to 
the  office  of  the  State's  Attorney  and,  as  she 
states  in  her  examination-in-chief,  "they 
asked  me  questions  and  all  and  1  would  not 
tell  them  anything."  When  upon  cross-ex- 
amination she  was  asked:  "Didn't  you  go  to 
the  State's  Attorney's  office T"  Answer:  **Yes, 
sir,  the  day  they  got  me."  She  was  then 
asked  the  five  following  questions,  to  which 
objections  were  interposed,  and  the  objections 
being  sustained,  and  exception  was  noted  to 
each  of  them: 

1st:— What  did  you  tell  the  State's  At- 
torney ? 

2nd: — Did  the  State's  Attorney  ask  you  if 
you  had  had  intercourse  with  Riggins  prior 
to  coming  to  his  office? 

3rd: — Tell  us  your  conversation  with  the 
State's  Attorney? 

4th:— Didn't  vou  tell  the  State's  Attorney 
that  vou  never  had  intercourse  with  Walter 
Riggins? 

ijih: — Didn't  the  State's  Attorney  tell  your 
father  (who  was  at  that  time  in  the  office  of 
the  State's  Attorney)  that  there  was  abso- 
lutely no  ground  upon  which  to  have  you  ar- 
rested, or  Mr.  Riggins? 

The  occasion  she  speaks  of  when  at  the 
State's  Attorney's  office  was  in  October,  after 
she  had  been  arrested,  and  after  the  occasions 
upon  which  she  testified  the  defendant  had 
sexual  intercourse  with-  her.  Tlie  Court's  rul- 
ings on  the  first  and  third  questions  were  un- 
doubtedly correct.  In  answer  to  the  first  of 
these  questions  she  was  at  liberty,  in  fact 
she  was  expected,  to  state  all  that  she  told 
the  State's  Attorney,  [168]  and  in  answer 
to  the  third  question  she  was  to  give  the 
entire  conversation  between  them,  without 
regard  to  its  relevancy;  and  we  find  no  error 
in  the  ruling  of  the  Court  upon  the  second 
question.  Tlie  Court's  ruling,  in  not  permit* 
ting  the  witness  to  answer  the  fifth  quwtion 
was  also  correct,  for  had  the  State's  Attorney 
said  to  the  father  that  there  was  no  ground 
upon  which  either  the  witness  or  defendant 
could  have  born  arrested  this  should  not  have 
gone  to  the  jury.     But  as  to  the  fourth  ques- 
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tion,  we  think  the  witness  should  have  been 
permitted  to  answer  it.  If  at  the  time  men- 
tioned the  witness  told  the  Staters  Attorney 
that  the  defendant  had  never  had  sexual  in- 
tercourse with  her,  su^'j  statement  is  con- 
tradictory of  her  testimony  given  at  the  trial, 
and  it  must  have  been  largely  upon  her 
testimony  that  the  jury  found  its  verdict^ 
therefore,  such  statement  if  made,  was,  we 
think,  admissible  and  should  have  gone  to 
the  jury. 

It  is  contended,  however,  by  the  Stat6, 
that  the  statement  made  by  her  as  a  witness 
to  the  State's  Attorney,  was  a  confidential 
communication  and  is  privileged. 

In  support  of  its  contention,  the  State 
has  referred  us  to  40  Cyc.  2369,  in  which  it 
is  stated:  ''A  confidential  communication  to 
a  prosecuting  attorney  of  a  State,  County  or 
District,  by  a  prosecuting  witness  is  privi- 
leged." The  author  in  a  note  thereto  cites 
a  number  of  cases  in  support  of  this  state- 
ment: State  V.  Houseworth,  91  la.  740,  60 
N.  \V.  221 ;  Gabriel  v.  McMuUin.  127  la.  426, 
103  N.  W.  356;  State  v.  Phelps,  Kirby 
(Conn.)  282;  Michael  v.  Matson,  81  Kan. 
360,  105  Pac.  637,  L.R.A.  1915D  1;  Oliver 
V.  Pate,  43  Ind.  132;  Vogel  v.  Gruaz,  110  U. 
S.  311,  4  S.  Ct.  12,  28  U.  S.  (L.  ed.)  158; 
State  V.  Brown,  2  Marv.  (Del.)  380,  36  Atl. 
463.  In  addition  to  the  above  cases  the  State 
has  cited  Bowers  v.  State,  29  Ohio  St.  643, 
and  Worthington  v.  Scribner,  109  Mass.  488, 
12  Am.  Rep.  736. 

The  cases  of  Worthington  v.  Scribner,  Ga- 
briel V.  McMullin  and  Vogel  v.  Gruaz  were 
suits  for  slander,  while  the  cases  of  Michael 
v.  Matson  and  Oliver  v.  Pate  were  suits  for 
malicious  prosecution.  In  each  of  these  cases 
the  communication  forming  the  basis  of  the 
civil  suit  was  made  to  the  prosecuting  [169] 
attorney,  as  such,  in  a  proceeding  criminal 
prosecution  or  investigation,  and  in  all  of 
fiucli  cases  the  Court  refused  to  permit  such 
prosecuting  attorney  to  go  upon  the  stand 
and  disclose  the  communication  so  made  to 
him. 

In  the  case  of  Bowers  v.  State,  the  defend- 
ant was  on  trial  upon  an  indictment  for  se- 
duction under  a  statute  of  the  State.  The 
prosecuting  witness  having  been  examined 
by  the  State  as  a  witness,  and  having  denied, 
on  her  cross  examination,  that  slie  had  ever 
admitted  that  the  defendant's  intercourse 
with  her  was  had  without  any  promise  of 
marriage,  the  defendant  in  an  attempt  to 
prove  such  admission  offered  in  evidence  the 
admission  of  the  prosecutrix  made  in  consul- 
tation with  her  attorney  in  a  bastardy  pro- 
ceedings instituted  by  her  against  the  defend- 
ant. The  Court  there  held  that  the  case 
came  clearly  within  the  rule  in  regard  to 
privileged  communications  between  attorney 
and  client  and  refused  the  admission  of  such 
evidence. 
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In  the  case  of  State  v.  Houseworth,  the 
Court  was  construing  a  statute.  The  Court 
in  the  case  of  State  v.  Phelps  would  not  per- 
mit the  prosecuting  attorney  to  put  in  evi- 
dence the  disclosures  made  to  him  as  such 
prosecuting  attorney  to  the  prejudice  of  the 
party  making  them.  In  disposing  of  the  ques- 
tion the  Court  said  ''Disclosures  under  such 
circumstances  to  the  attorney  ought  to  be 
considered  as  confidential  and  it  would  tend 
to  defeat  the  benefit  the  public  may  derive 
from  them,  should  they  be  made  use  of  to  thu 
prejudice  of  those  from  whom  they  come." 

In  the  case  of  State  v.  Brown  upon  which 
the  State  greatly  relies  the  defendant  was 
on  trial  for  murder.  Thomas  Cakes,  the 
prosecuting  witness,  was  permitted  to  testify 
as  to  what  he  had  stated  to  the  Attorney 
General  when  the  latter  was  engaged  with 
said  witness  in  preparing  the  case  for  prose- 
cution. To  contradict  the  witness  the  private 
stenographer  of  the  Attorney  General,  who 
was  present  at  the  time  when  the  said  state- 
ment of  the  witness  was  made  was  placed 
upon  the  stand,  but  the  Court  would  not  per- 
mit him  to  testify  as  to  [170]  said  statement, 
holding  that  such  communications  were  se- 
crets of  the  State  or  matters  the  disclosure  of 
which  would  be  prejudicial  to  the  public  in- 
terest, but  in  the  latter  case  of  State  v.  Hash, 

2  Boyce  77,  78  Atl.  405,  it  was  held  by  the 
same  Court  that  where  a  statement  has  been 
made  by  a  witness  to  a  prosecuting  attorney 
bearing  on  the  guilt  of  a  person  under  in- 
vestigation for  bribery  and  where  on  the 
trial  of  a  person  for  bribery  the  witness  de- 
nied making  such  statement  and  has  been  in- 
dicted for  perjury  on  such  denial,  the  state- 
ment to  the  prosecuting  attorney  is  not 
privileged  and  may  be  admitted  in  evidence 
against  the  witness  under  an  indictment  for 
perjury.  The  effect  of  this  decision  is  that 
statements  made  to  the  prosecuting  attorney 
are  not  under  all  circumstances  to  be  regard- 
ed as  privileged  communications. 

In  other  jurisdictions,  in  cases  of  malicious 
prosecutions  and  false  arrests,  the  prosecut- 
ing attorney  has  been  permitted,  under  ob- 
jection, to  state  in  evidence  what  had  been 
communicated  to  him  by  the  defendant,  as 
prosecuting  witness,  in  the  investigation  or 
prosecution  of  a  preceding  criminal  charge, 
where  such  communication  formed  the  basis 
of  the  civil   suit.     Granger   v.   Warrington, 

3  Gilman  (111.)  209;  Cole  v.  Andrews,  74 
Minn.  93,  76  X.  W.  962;  Cobb  v.  Simon,  119 
Wis.  597,  97  N.  W.  276,  100  Am.  St.  Rep. 
909;  Meysenberg  v.  Engelke,  18  Mo.  App. 
346. 

A  case  similar  in  many  respects  to  the  one 
now  before  us  is  the  case  of  People  v.  Davis, 
52  Mich.  569,  18  N.  W.  362.  In  that  case 
the  defendant  was  charged  with  having  com- 
mitted adultery  with  the  wife  oi  one,  Thomas 
O'Rourke,     the     prosecuting    witness.       The 
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prosecutor  gave  his  evidence  in  the  case  at 
length,  and  when  the  defense  entered  upon 
their  proofs  Mr.  Lowell,  who  was  prosecuting 
attorney  of  the  county  when  the  prosecution 
was  begun,  was  called  to  the  stand  and  was 
asked,  with  a  view  to  impeaching  the  prosecu- 
tor, whether  in  the  statement  O'Rourke  made 
to  Iiim  he  did  not  say  that  on  the  occasion 
when  he  saw  liis  wife  and  respondent  together 
on  April  30th,  1882,  he  saw  nothing  wrong 
between  them.  Objection  was  made  to  this 
question  by  both  Mr.  Lowell  and  the  present 
prosecuting  attorney,  on  the  ground  that 
communications  [171]  made  by  the  prosecu- 
tor to  the  prosecuting  attorney  were  privi- 
leged; and  the  Court  sustained  the  objection. 
Ihe  Court  in  that  case,  speaking  through 
Chief  Judge  Coolcy,  said:  "It  does  not  ap- 
pear to  have  been  claimed  that  Mr.  O'Rourke 
had  any  privilege  in  the  case,  nor  could  it 
be;  for  he  was  not  as  to  this  prosecution  the 
client  of  the  prosecuting  attorney,  nor  was 
that  officer  in  any  sense  his  counsel.  He  was, 
on  the  other  hand,  a  sworn  minister  of  jus- 
tice, whose  duty  it  was,  while  endeavoring  to 
bring  the  guilty  to  punishment,  to  take  care 
that  the  innocent  should  be  protected.  Wellar 
v.  People,  30  Mich.  17,  24;  Meister  v.  People, 
31  Mich.  99.  Communications  made  to  him 
for  the  purpose  of  invoking  official  action  are 
supposed  to  be  made  for  the  purposes  of 
public  justice,  and  the  party  making  them 
can  assume  no  control  as  to  the  use  that  shall 
be  made  of  them  subsequently. 

"If,  then,  there  is  any  privilege  in  the  case, 
it  must  be  the  privilege  of  the  State  in  whose 
interest  O'Rourke  assumed  to  act  when  mak- 
ing his  communication  to  the  prosecuting 
officer.  And  we  are  not  called  upon  in  this 
case  to  consider  whether  there  may  not  be 
cases  in  which  the  prosecuting  attorney  would 
be  excused,  in  the  interest  of  the  State,  from 
disclosing  what  had  been  told  to  him  with  a 
view  to  the  commencement  of  criminal  pro- 
ceedings. Tliere  would  be  strong  reasons  in 
many  cases  why  the  counsel  of  the  State 
should  be  inviolably  kept;  and  nothing  we 
shall  sav  in  this  case  will  be  intended  to  lay 
down  a  rule  except  for  the  very  case  at  bar 
and  others  standing  upon  the  same  facts. 

"In  this  case  the  prosecutor  testified  that 
on  a  particular  day  and  at  a  place  specified 
he  witnessed  the  commission  of  the  crime 
charged.  The  defense  then  offered  to  show 
that  in  laying  the  case  before  the  prosecuting 
officer  the  prosecutor  stated  that  on  the  day 
and  at  the  place  specified  he  witnessed  noth- 
ing wrong  between  the  parties.  If  he  did  so 
state  at  that  time,  when  he  was  laying  before 
the  public  authorities  the  very  case  they  were 
to  prosecute,  and  if  he  now  swears  to  a  case 
altogether  different,  it  may  well  be  argued 
that  he  is  luiworthy  of  belief;  and  the  State 
has  no  interest  in  interposing  [172]  any  ob- 


stacle to  the  disclosure  of  the  facts,  unl^i 
it  is  interested  in  convicting  accused  parties 
on  the  testimony  of  untrustworthy  peraono. 
But  surely  the  State  has  no  such  interest;  it> 
interest  is  that  accused  parties  shall  be  acquit- 
ted unless  upon  all  the  facts  they  are  seen 
to  be  guilty;  and  if  there  shall  be  in  the 
possession  of  any  of  its  officers  information 
that  can  legitimately  tend  to  overthrow  the 
case  made  for  the  prosecution,  or  to  show  that 
it  is  unworthy  of  credence,  the  defense  should 
be  given  the  benefit  of  it.  There  was,  there- 
fore, no  privilege  to  preclude  the  giving  of 
the  testimony  for  which  the  defense  called." 

It  will  thus  be  seen  that  the  authorities 
are  conflicting  as  to  the  character  of  such 
communications. 

The  case  before  us  differs  from  the  cases 
we  have  mentioned  in  that  the  evidence  here 
offered  is  that  of  the  prosecuting  witness  and 
not  the  prosecuting  attorney  as  in  those  cases. 

The  question  here  presented  is  whether  the 
prosecuting  witness  should  have  been  required 
to  answer  the  question  and  not  whether  the 
State's  Attorney  may  be  called  to  the  stand 
to  contradict  her.  If  she  had  been  permitted 
to  answer  the  question  and  had  answered  it 
in  the  affirmative  the  State's  Attorney  would 
not  have  been  called  upon  to  disclose  the 
statement  made  by  her  to  him. 

There  may  be,  and  doubtless  are,  cases 
where  the  administration  of  justice  would  be 
greatly  impaired  or  interfered  with  if  wit 
nesses  therein  were  required  to  testify  as  to 
information  imparted  by  them  to  the  prose- 
cuting attorney  in  the  investigation  or  prose- 
cution  of  such  criminal  charges.  In  all  sucti 
cases  the  witness  should  not  be  required  to 
disclose  such  information,  but  in  this  case 
we  cannot  see  how  the  answering  of  the 
question  asked  could  in  any  ^ay  prejudice  the 
rights  of  the  witness  or  interfere  with  the 
proper  administration  of  justice  or  could  in 
any  way  be  regarded  as  against  public  policy. 

The  witness  had  testified  on  behalf  of  the 
State  that  the  defendant  had  sexual  inter- 
course with  her  long  prior  to  said  convenui- 
tion  with  the  State's  Attorney  and  had  also 

m 

testified  [173]  upon  cross-examination  that 
in  such  conversation  she  "would  not  tell  the 
State's  Attorney  anything"  as  to  the  offense 
charged  against  the  defendant,  when  she  was 
asked,  "didn*t  you  tell  the  State's  Attorney 
that  you  never  had  intercourse  with  Walter 
Riggins?*'  This  question  as  we  have  said 
should  have  been  answered,  for  had  she  made 
such  statement  to  the  State's  Attorney,  this 
fact  should  have  gone  to  the  jury  as  affectin? 
her  credibility  to  the  extent  of  the  weight  the 
jury  may  have  given  it  under  the  facts  and 
circumstances  of  the  case.  But  as  we  will  re> 
mand  this  case  for  new  trial  and  as  the 
witness,  at  such  trial,  may  again  be  ask*«d 
this  question  and  may  answer  it  in  tlie  nega- 
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tlve,  we  will  here  state  that  in  our  opinion 
tlie  State's  Attorney  may,  if  she  denies  mak- 
itiiT  such  statement,  be  called  to  the  stand 
for  the  purpose  of  contradicting  her.  In  so 
holding,  however,  we  wish  it  ^understood  that 
we  are  not  laying  down  any  general  rule  to 
be  applied  in  all  cases  of  this  character,  but 
wliat  we  here  say  applies  only  to  this  case 
or  to  cases  of  like  facts  and  circumstances 
where  there  is  no  impairment  of  or  interfer- 
ence with  the  fair  and  proper  administration 
of  justice  by  permitting  such  disclosures  to  be 
made. 

The  remaining  exception  is  to  the  action 
of  the  Court  in  its  refusal  to  instruct  the 
jury  to  disregard  an  expression  or  statement 
of  the  State's  Attorney  made  by  him  in  his 
argument  to  the  jury.  It  was  disclosed  by 
the  evidence  offered  by  the  defendant  that  at 
the  time  the  prosecuting  witness  was  at  the 
hospital  in  April,  1913,  before  the  occasion 
upon  which  she  said  the  defendant  first  had 
sexual  intercourse  with  her,  she  had  what  is 
called  a  marital  outlet. 

The  State's  Attorney  in  his  argument  to 
the  jury  in  referring  to  this  evidence  said: 
"I  believe  if  she  had  a  marital  outlet  before 
she  went  to  the  Johns  Hopkins  Hospital, 
Riggins  was  the  cause  of  it,  and  this  is  the 
reason  I  belieVe  Kiggins  was  the  cause."  He 
at  that  time,  showing  to  the  jury  a  postal 
card  written  by  the  defendant  to  the  prose- 
cuting witness  which  had  been  put  in  evi- 
dence. 

[174]  **It  is  of  course  improper  for  a 
prosecuting  officer  to  assert  his  personal  be- 
lief or  personal  conviction  as  to  the  guilt  of 
the  accused,  if  that  belief  or  conviction  is 
predicated  upon  anything  other  than  the  evi- 
dence in  the  case.  But,  upon  the  other  hand, 
such  prosecuting  officer  has  the  undisputable 
right  to  urge  that  the  evidence  convinces  his 
mind  of  the  accused's  guilt.  Indeed,  it  would 
be  mere  stultification  if  it  were  contended 
til  at  the  prosecuting  attorney  could  argue  to 
the  jury  that  the  evidence  should  convince 
their  minds  although  it  did  not  convince  his. 
A  prosecuting  officer  therefore  has  the  right 
to  state  his  views  as  to  what  the  evidence 
shows." 

In  People  v.  Weber,  149  Cal.  325,  86  Pac. 
€71,  the  opinion  expressed  by  the  State's  At- 
torney was  based  upon  the  contents  of  a  post- 
al card  which  is  not  in  the  record,  it  seems, 
but  which  was  part  of  the  evidence  in  the 
ease,  and,  therefore,  in  our  opinion  the  Court 
committed  no  error  in  its  ruling  upon  this 
exception. 

The  judgment,  however,  will  be  reversed 
for  the  error  hereinbefore  stated  and  a  new 
trial  awarded. 

Judgment  reversed  and  new  trial  awarded. 
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Statement  by  Prosecntins  Witness   to 
Prosecnting  Attoirney  as  PriTileged. 

Introductory,  1121. 

View  that  Statements  Are  Privileged,  1121. 

View    that    Statement    Are   Not   Privileged, 

1124. 
Rule  in  Iowa,    1125. 


Introductory, 

The  authorities  are  in  seemingly  irreconcil- 
able conflict  as  to  whether  statements  made 
by  a  prosecuting  witness  to  a  prosecuting  at- 
torney are  privileged.  The  chief  distinction 
between  the  two  lines  of  authority  is  that 
those  courts  holding  such  communications  to 
be  privileged  give  regard  to  a  consideration 
of  public  policy,  while  the  majority  of  those 
adhering  to  the  contrary  opinion,  do  not  con- 
sider the  question  of  public  policy,  but  base 
their  decisions  on  the  absence  of  the  techni- 
cal relationship  of  attorney  and  client  between 
a  prosecuting  witness  and  a  prosecuting  at- 
torney. 

Vieiv  that  Statements  Are  Privileged. 

In   several  jurisdictions  it  has  been  held 
that  statements  made  by  a  prosecuting  wit- 
ness, or  a  witness  for  the  prosecution,  to  a 
prosecuting  attorney  or  solicitor  are  privi- 
leged, and  that  this  is  so  without  regard  to 
whether  the  relation  of  attorney  and  client 
is  deemed  to  exist  between  these  persons,  the 
ruling  being  based  on  the  theory  of  public 
policy  that  persons  having  knowledge  of  the 
commission   of  an  offense  should  be  encour- 
aged  freely  to  impart  that  information  to  the 
officers  of  the  state,  without  being  subjected 
to  the  restraint  which  would  be  inspired  by 
a  fear  that  their  statements  might  be  Ubcd 
against   them.      Wyatt    v.    Gore,   Holt   Nisi 
Prius,  299,  3  E.  C.  L.  124;  Vogel  v.  Gruaz, 
110  U.  S.  311,  4  S.  Ct.  12,  28  U.  S.  (L.  ed.) 
158;  Oliver  v.  Pate,  43  Ind.  132;  Michael  v. 
Matson,  81  Kan.  360,  105  Pac.  537,  L.R.A. 
1915D  1;   Schultz  v.  Strauss,  127  Wis.  325, 
7  Ann.  Cas.  528,  106  N.  W.  1066.     In  Wyatt 
V.  Gore,  supra,  which  was  an  action  against 
the  lieutenant-governor  of  Upper  (Canada  for 
maliciously  removing  the  plaintiff  from  his 
position  as   surveyor-general  without  cause, 
and  for  false  representations  to  the  govern- 
ment injurious  to  the  plaintiff,  the  attorney- 
general  of  the  province  was  called  and  inter- 
rogated as  to  statements  made  to  him  by  tin* 
defendant  concerning  the  plaintiff.    The  court 
held  that  the  statements  were  privileged  and 
sustained  the  witness'  objection  to  answering 
the  question,   saying:      'The  witness  is  not 
bound  to  answer;  and,  in  delicacy,  he  will  not 
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answer  such  questions.    Whether  the  conversa- 
tions,  in  which  reference  was  made  to  Mr. 
Wyatt's  conduct  as  surveyor-general,  were  on 
public  or  private  business,  they  ought  not  to 
be  disclosed.     The  governor  consults  with  a 
high  legal  ofEcer  on  the  state  of  his  colony; 
what   passes   between    them    is   confidential; 
no  office  of  this  kind  could  be  executed  with 
safety,  if  conversations  between  the  governor 
of  a  distant  province  and  his  attorney-general, 
who  is  the  only  person  upon  whom  such  gov- 
ernor can   lean  for  advice,  were  suffered  to 
be    disclosed."     In    Vogel   v.    Gruaz,    supra, 
the  court  said :    "We  are  of  opinion  that  what 
was  said  by  Bircher  to  Mr.  Cook,  was  an  ab- 
solutely  privileged   communication.      It   was 
said  to  Mr,  Cook  while  he  was  State's  attor- 
ney, or  prosecutor  of  crimes,  for  the  county, 
and  while  he  was  acting  in   that  capacity. 
Bircher  inquired  for  the  state's  attorney,  and 
was   introduced  to   ]iim,   and   stated   to  him 
that  he  wanted  to  talk  with  him  about  a  mat- 
ter he  wanted  to  bring  before  the  grand  jury 
in  regard  to  Gruaz.     He  laid  the  matter  be- 
fore Mr.  Cook,  and  charged  Gruaz  with  hav- 
ing stolen  his  money,  and  was  asked  how,  and 
stated    how,    and    inquired    of    Mr.    Cook    if 
there  was  any  law  in  Illinois  by  which  a  man 
could  be  prosecuted  for  that.    The  grand  jury 
was  then  in  session,  and  Mr.  Cook  advised 
Bircher  that  he  had  a  good  case,  and  directed 
him   to   the  grand   jury   room,   and   Bircher 
went  before  the  grand  jury.     If  all  this  had 
taken  place  between  Bircher  and  an  attorney 
consulted  by  him  who  did  not  hold  the  pub- 
lic position  which  Mr.  Cook  did,  clearly,  the 
communication   would   have  been   privileged, 
and  not  to  be  disclosed  against  the  objection 
of  Bircher.     Under  the  circumstances  shown, 
Mr.   Cook   was   the   professional   adviser    of 
Bircher,  consulted  by  hint,  on  a  statement  of 
his  case,  to  learn  his  opinion  as  to  whether 
there  was  ground  in  fact  and  in  law  for  mak- 
ing  an    attempt   to   procure   an    indictment 
against  Gruaz.    The  fact  that  Mr.  Cook  held 
the  position  of  public  prosecutor,  and  was  not 
to  be  paid  by  Bircher  for  information  or  ad- 
vice, did  not  destroy  the  relation  which  the 
law  established  between  them.    It  made  that 
relation  more  sacred,  on  the  ground  of  public 
policy."     In  Oliver  v.  Pate,  43  Ind.  132,  the 
question  arose  whether  communications  by  a 
prosecuting  witness,  made  to  a  prosecuting 
attorney,    were    privileged    and    incompetent 
in  a  subsequent  action  for  malicious  prosecu- 
tion  againit   the   prosecuting  witness.     The 
court  said:     "The  state  furnishes  an  attorney 
to  prosecute  all  persons  charged  with  crime. 
It  is  essential   that  he  should  be  furnished 
with  facts  to  enable  him  to  successful  prose- 
cute.     Every   good   citizen,   it   is   presumed, 
will  aid   in  the   conviction  of  offenders   and 
communicate  to  the  prosecuting  attorney  all 
the  facts   within   his  knowledge,   tending  to 
establish  the  guilt  of  such  offender;  and  all 


such    communications    and    statements   made 
to  him  must   be  considered  and   held  to  be 
privileged,  and  must  not  be  divulged  without 
the  consent  of  the  party  making  them.     The 
fact  that  the  state  furnishes  the  attorney  can 
make  no  difference.     The  statement  is  made 
to  one,  who  for  the  time  being  and  for  that 
purpose   occupies   the    position   of    legal   ad- 
viser.    And   that  must  determine   the  ques- 
tion,  and   not  who  selects  or  employs  him. 
The  prosecutor  acts  as  attorney  and  receives 
the  communication  in  that  capacity.     Public 
policy  requires  that  a  person  in  making  com- 
munications to  a  prosecuting  attorney,  rela- 
tive to  criminals  or  persons  suspected  of  be- 
ing guilty  of  crime,  should  be  at  liberty  to 
make  a  full  statement  to  him  without  fear 
of   disclosure."      In    Michael   v.    Mats4jn,   81 
Kan.  360,  105  Pac.  537,  the  court  said:    "The 
county  attorney  was  called  as  a  witness  by 
the  plaintiff  and  was  permitted  to  relate  a 
conversation  between  Matson  and  himbclf  re- 
lating  to   the   liquor   prosecution,    before   it 
was   dismissed.     The   defendant   objected   to 
this  on   the  ground   that  his   statements  to 
the  county  attorney  under  the  circumstances 
were    privileged.      We    think    the    objection 
should  have  been  sustained,  not  on  the  theory 
that  the  relation  of  attorney  and  client  ex- 
isted, thus  rendering  the  communication  in- 
competent under   the   statute,     .     .     .     but 
for  the  reason  that  the  evidence  was  inadmis- 
sible on  grounds  of  public  policy.     The  rule 
forbidding  an  attorney  to  disclose  his  client *8 
secrets  exists  independent  of  the  statute.    Its 
basis  is  not  the  mere  fact  that  tne  communi 
cation   w^as   confidentially  made.     Barnes  v. 
Harris,  7  Cush.    (Mass.)   576,  578.     The  rea- 
son for  its  existence  is  that  *the  law  has  con- 
sidered it  the  wisest  policy  to  encourage  and 
sanction    this   confidence,    by   requiring  that 
on  such  facts  the  mouth  of  the  attorney  shall 
be  forever  sealed.'  .     .     The  interest  of 

the  public  in  protecting  the  privacy  of  a 
communication  seems  indeed  greater  when  it 
is  made  to  a  prosecuting  officer  in  that  ca- 
pacity than  w^hen  it  is  made  by  a  client  to 
his  attorney  Persons  having  knowledg*^  re- 
garding the  commission  of  a  crime  ought  to 
be  encouraged  to  reveal  to  the  prosecuting  at- 
torney full}',  freely  and  unreservedly  the 
source  and  extent  of  their  information.  The 
possibility  that  what  they  say  under  such 
circumstances  will  be  used  against  them  tends 
to  impose  a  natural  restraint  upon  their  con- 
duct and  to  deprive  the  officer  of  the  benefit 
of  their  services.  It  is  said  that  the  privi- 
ledge  based  upon  this  principle  applies  only 
to  the  identity  of  the  informant  (4  Wig.  Kv. 
sec.  2374),  and  such  appears  to  be  the  Eng- 
lish rule.  But  in  this  country  it  has  l»o*'n 
treated  as  covering  the  communication  itself." 
The  Indiana  court  held,  however,  in  State  v. 
Van  Buskirk,  59  Ind.  384,  that  the  rule  that 
communications  made  by  a  prosecuting  wit- 
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ness    to    a    prosecuting    attorDcy    are    privi- 
leged did  not   extend  to  a  case  where  the 
statements   were   made,  not  directly  to  the 
prosecuting  attorney,  but  to  the  grand  jury 
in  his  presence.     Holding  that  there  was  no 
privilege  in  such  a  case,  the  court  said:     '*A 
single  question  is  presented  for  our  considera- 
tion and  decision,  by  the  record  of  this  cause, 
and  the  error  assigned  thereon,  and  that  ques- 
tion may  be  thus  stated:     Can  it  be  correct- 
ly said,  that  tlie  relationship  of  attorney  and 
client  exists,  either  in  law  or  in  fact,  between 
a   witness   who  may  be  required   to   testify 
before    a    grand    jury,    and    the   prosecuting 
attorney  of  the  court,  who  may  chance  to  be 
present,  officially  or  otherwise,  during  the  ex- 
amination of  such  witness  before  such  grand 
jury?     If  such   relationship  can  be  said  to 
exist,  of  course  the  prosecuting  attorney  can- 
not be  compelled,  and  ought  not  to  be  per- 
mitted, to  disclose  any  of  the  testimony  of 
such  witness  before  such  grand  jury.    But  if, 
on  the  other  hand,  such  relationship  does  not 
exist,    either    in   law    or   in    fact,   we  know 
of  no  sufficient  reason  why  the  prosecuting 
attorney   may   not  be   compelled  to   disclose 
any  of  the  testimony  of  such  witness  within 
the  personal  knowledge  of  such  prosecuting 
attorney.    In  section  771  of  the  practice  act, 
it  is  made  the  duty  of  an  attorney  'to  main- 
tain  inviolate  the   confidence,   and  at  every 
peril  to  himself,  to  preserve  the  secrets  of 
his  client.*     2  R.  S.  1876,  p.  304.    In  section 
2  of  'An  act  defining  who  shall  be  competent 
witnesses,'  etc.,  approved  March   11th,  !I867, 
it  is  provided  and  declared,  inter  alia,  that 
'attorneys  at  law,  as  to  confidential  communi- 
cations from  a  client,  or  advice  given  to  such 
clients;      .     .     .     shall  not  in   anv  case  be 
competent  witnesses,  unless  with  the  consent 
of  party  making  such  confidential  communi- 
cation.*   2  R.  S.  1876,  pp.  133  and  134.     But 
it  seems  very  clear  to  us,  that  it  cannot  be 
correctly  said,  as  matter  either  of  law  or  of 
fact,  that  prosecuting  attorney  is,  by  virtue 
of  his  office,  the  attorney  of  any  witness  who 
may  be  examined  by  or  before  the  grand  jury, 
in  the  presence  and  hearing  of  such  prosecut- 
ing attorney.     Nor  can  it  be  correctly  said, 
that  the  evidence  of  the  witness  before  the 
grand  jury  is,   in  any  sense,  a  confidential 
communication  to  the  prosecuting  attorney, 
although  it  may  have  been  given  in  his  pres- 
ence and  hearing." 

The  general  rule  which  obtains  in  the  law 
of  attorney  and  client  that  the  privilege  ac- 
corded to  confidential  communications  made 
within  this  relationship  is  only  qualified,  and 
will  not  attach  where  the  communications  are 
made  with  a  view  to  the  perpetration  of  a 
crime,  has  been  held  to  apply  equally  to  the 
case  of  communications  made  to  a  prosecut- 
ing attorney.  State  v.  Wilcox,  90  Kan.  80, 
132  Pac.  982,  wherein  it  appeared  that  the 


communications  objected  to  as  privileged  were 
made  to  a  county  attorney  in  furtherance 
of  a  plan  to  commit  a  criminal  libel  and  to 
fabricate  evidence  to  support  it.  'Holding 
that  the  mala  fides  of  this  illegal  scheme  re- 
moved the  privilege,  the  court  said:  "Mani- 
festly the  general  rule  has  no  room  for  ap- 
plication to  a  case  like  the  present,  where 
the  communications  were  made  to  a  prosecut- 
ing officer  in  furtherance  of  a  conspiracy  to 
commit  an  indictable  offense.  It  can  hardly 
be  seriously  contended  that  there  were  not 
sufficient  facts  and  circumstances  shown  by 
the  state  to  warrant  the  submission  to  the 
jury  of  the  question  of  qualified  privilege. 
In  fact,  the  defendants  utterly  failed  to  bring 
themselves  within  the  general  rule  as  it  is 
thus  stated  by  Newall,  in  his  work  on  Slan- 
der and  Libel,  2d  ed.  p.  500,  sec.  98:  'Upon 
grounds  of  public  policy  communications 
which  would  otherwise  be  slanderous  are  pro- 
tected as  privileged  if  they  are  made  in  good 
faith  in  the  prosecution  of  an  in^^uiry,  re- 
garding a  crime  which  has  been  committed 
and  for  the  purpose  of  detecting  and  bring- 
ing to  punishment  the  criminal.*  *' 

Where  private  counsel  has  been  retained  to 
assist  in  the  prosecution  of  an  indictment,  the 
fact  that  be  is  acting  as  a  prosecuting  at- 
torney does  not,  of  course,  remove  the  privi- 
lege which  exists  as  to  communications  made 
to  him  by  his  client,  a  prosecuting  witness. 
Pinson  v.  Campbell,  124  Mo.  App.  260,  101  S. 
W.  621.    But  the  mere  fact  that  counsel  has 
voluntarily  assisted  in  the  prosecution  of  a 
case,  does  not  make  him  a  prosecuting  at- 
torney, nor  does  it  make  him  the  attorney 
of  a  witness  for  the  prosecution,  by  whom 
his  services  have  not  been  engaged.     State- 
ments, therefore,  made  by  a  prosecuting  wit- 
ness to  such  counsel  are  not  within  the  rule 
of  privilege.     Meysenberg  v.  Engelke,  18  Mo. 
App.  346.    State  v.  Brown,  2  Marv.  (Del.)  380, 
36  Atl.  458,  was  a  prosecution  for  murder. 
To  contradict  one   of  the   state's   witnesses, 
counsel  for  the  prisoner  called  the  court  ste- 
nographer and  asked  him  if  the  witness  had 
not  made  certain  statements  to  the  attorney 
general   during  the  preparation  of  the  case 
for  the  state.    The  attorney  general  objected 
to  the  question  on  the  ground  that  the  court 
stenographer  was  acting  as  his  private  ste- 
nographer at  the  time,  assisting  in  preparing 
the  case  for  trial.     The  court  sustained  the 
objection  and  excluded  the  testimony,  saying: 
"The  law  will  not  permit  this.    The  attorney 
general  could  not  be  required  to  disclose  facts 
coming  to  his  knowledge  for  the  use  of  the 
state  in  its  prosecution  of  the  accused;   nor 
can  his  private  amanuensis  or  clerk,  as  Mr. 
Hardesty  then  was.    To  do  so  would  be  preju- 
dicial  to   the  public   interest  and   would   in 
many  cases  defeat  the  ends  of  public  justice.'* 
In  State  v.  Rash,  2  Boyce  (Del.)   77,  78  Atl. 
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405,  however,  it  was  held  that  a  prosecuting 
attorney  could  give  testimony  contradicting 
a  defendant  who  denied  statements  made  by 
him  to  the  prosecuting  attorney.  Kash,  the 
defendant  in  an  indictment  for  ;)erjury  was 
alleged  to  have  made  certain  statements,  un- 
der oath,  to  the  deputy  attorney  general, 
charging  one  Whaley  with  having  attempted 
to  iniiueuce  his  vote  by  bribery.  When  called 
as  a  witness  in  the  bribery  prosecution,  he 
denied  ]iaving  made  the  statements.  These  de- 
nials were  made  the  basis  of  an  indictment  of 
Kash  for  perjury.  Objection  was  made  to 
the  prosecution's  offer  of  testimony  as  to 
the  communications  alleged  to  have  been  made 
by  Rash  to  the  deputy  attorney  general,  on 
the  ground  that  the  communications  were 
absolutely  privileged,  State  v.  Brown,  2  Marv. 
(Del.)  380,  36  Atl.  458,  being  cited  as  sus- 
taining this  view.  The  trial  judge  overruled 
the  objection  and  admitted  the  testimony. 
The  case  was  not  appealed. 

I'feir  that  Statements  Are  Not  Privileged, 

It  has  been  held  in  other  jurisdictions, 
however,  that  communications  made  by  a 
prosecuting  witness  to  a  prosecuting  attorney 
are  not  privileged  because  there  is  no  rela- 
tion of  attorney  and  client.  Fite  v.  Bennett, 
142  tia.  660,  83  S.  E.  515;  Granger  v.  War- 
rington, 3  Oilman  (111.)  299;  People  v.  Davis, 
52  Mich.  569,  18  N.  W.  362;  Cole  v.  Andrews, 
74  Minn.  93,  76  N.  W.  962.  See  also  Lange 
v.  Perley,  47  Mich.  352,  11  N.  W.  193  (where- 
in the  communications  were  made  to  the 
prosecuting  attorney  not  in  his  official  capaci- 
ty but  in  iiis  capacity  as  a  member  of  a  com< 
mittee).  People  v.  Roach,  215  N.  Y.  592,  109 
X.  E.  018  (wherein  the  court  held  that  testi- 
mony by  a  prosecuting  attorney  was  compe- 
tent in  rebuttal,  no  question  of  privilege 
being  raised ) .  And  see  the  reported  case. 
In  Fite  v.  Bennett,  supra,  which  was  an  ac- 
tion for  fraud,  the  defendant,  to  prove  that 
the  fraudulent  representations  had  not  been 
made  by  him,  introduced  evidence  to  show 
that  the  plaintiff  had  formerly  been  the 
prosecuting  witness  in  an  indictment  of  an- 
other person  for  the  same  representations. 
The  defendant  called  a  person  who  at  the 
time  of  the  indictment  had  been  an  assistant 
in  the  office  of  the  solicitor-general  who  pre- 
pared the  case,  and  offered  to  prove  by  him 
certain  information  which  the  present  plain- 
tiff had  given  the  witness  and  another  as- 
sistant to  the  solicitor-general,  in  his  then 
capacity  as  prosecuting  witness.  Objection 
was  made  to  the  competency  of  the  witness, 
on  the  ground  that  it  was  against  public 
policy  to  allow  him  to  disclose  state  secrets. 
Tlie  court  held  that,  if  the  witness  should  be 
treated  as  an  official,  there  was  no  relation 
of  attorney  and  client  between  him  and  the 


plaintiff  in  the  case  at  bar,  and  therefore 
he  was  not  incompetent  on  the  ground  of  the 
existence  of  such  confidential  relation.  Gran- 
ger V.  W^arrington,  supra,  was  an  action 
for  malicious  prosecution.  To  show  want  of 
probable  cause,  the  plaintiff  called  Curtiss 
the  prosecuting  attorney  of  the  county,  who 
testified  that  Granger,  the  defendant,  had 
consulted  him  with  reference  to  a  complaint 
that  he  contemplated  making  before  the  grand 
jury  against  the  defendant,  during  which  con- 
sultation the  witness  had  told  the  defendant 
that  in  his  opinion  an  indictment  could  not 
be  sustained.  The  court  held  that  the  evi- 
dence was  properly  admitted  and  was  not 
privileged,  saying:  ^'It  is  apparent  from 
the  principles  laid  down  in  the  case  of  Hat- 
ton  V.  Robinson  [14  Pick.  (Mass.)  420]  that 
to  entitle  communications  between  individu- 
als to  be  considered  as  confidential  and  privi- 
leged, the  relation  of  client  and  attorni*y  must 
exist.  The  party  must  consult  the  attorney 
in  a  matter  in  which  his  private  interest  is 
concerned,  and  make  his  statements  to  him 
with  a  view  to  enable  the  attorney  correctly 
to  understand  his  cause,  so  that  he  may 
manage  it  with  greater  skill;  or  if  legal  ad- 
vice only  is  wanted,  to  enable  the  attorney 
the  better  to  counsel  him  as  to  his  legal 
rights.  Did,  then.  Granger  employ  Curtiss 
as  an  attorney,  either  to  investigate  a  ques- 
tion of  law,  in  which  his  private  interests 
were  concerned,  or  to  commence  or  to  defend 
a  suit  in  which  he  was  a  party?  He  clearly 
had  no  such  object.  He  had  no  personal  in- 
terest in  the  result  at  which  Curtiss  should 
arrive,  and  he  did  not  expect  to  compensate 
him  for ,  his  advice.  Consequently  the  rela- 
tion of  client  and  attorney  did  not  arise;  and 
consequently  the  conversation  was  not  privi- 
leged from  being  disclosed  by  Ciirtisn  as  a 
witness.  Granger  can  be  considered  in  no 
other  light  than  a  witness  on  the  part  of  the 
people,  communicating  to  the  law  officer  of 
the  government,  his  knowledge  in  relation  to 
the  commission  of  a  supposed  crime,  and  in- 
quiring of  that  officer  whether  the  facts  thu> 
communicated  amounted  to  an  offense.  We 
think  that  no  considerations  of  public  policy 
require  that  the  conversations  between  Gran- 
ger and  the  state's  attorney  should  be  regard- 
ed as  confidential  and  privileged.  It  would 
be  an  unnecessary  extensicm  of  the  rule  in 
relation  to  confidential  communications,  and 
ought  not,  therefore,  to  be  allowed.  The  evi- 
dence of  Curtiss  was,  consequently,  properly- 
received."  In  Cole  V.  Andrews,  74  Minn.  93, 
76  N.  W.  062,  the  court  said:  "The  confiden- 
tial relation  of  attorney  and  client  did  not 
exist  between  the  defendant  and  the  county 
attorney.  The  former  consulted  the  latter 
in  his  official  capacity  as  public  prosecutor, 
for  the  purpose  of  having  instituted  a  prose- 
cution for  a  public  offense,  or  to  ascertain 
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whether  the  facts  made  a  case  for  such  a 
prosecution.  The  defendant,  in  making  these 
communications,  was  acting  merely  as  a  citi- 
zen, in  theory  at  least/  in  the  interests  of 
public  justice,  and  in  receiving  these  com- 
munications, and  giving  advice  upon  them^ 
the  county  attorney  must  be  deemed  to  have 
been  acting  solely  in  his  official  capacity. 
This  did  not  constitute  the  relation  of  attor- 
ney and  client,  within  the  meaning  of  the 
statute.  Counsel  cites  one  case  (Oliver  y. 
Pate,  43  Ind.  132)  to  the  contrary,  but  we 
are  unable  to  agree  with  the  reasoning  of  the 
court  in  that  case."  In  People  v.  Davis^  52 
Mich.  569,  18  N.  W.  362,  although  denying 
the  privilege  to  a  witness  who  made  a  com- 
munication to  the  prosecuting  attorney,  on 
the  ground  that  no  relation  of  attorney  and 
client  existed,  the  court  expressly  refused 
to  rule  that  there  might  not  be  a  privilege 
on  the  part  of  the  state,  on  the  grounds  of 
public  policy.  It  was  said:  "If,  then,  there 
is  any  privilege  in  the  case,  it  must  be  the 
privilege  of  the  state  in  whose  interest 
O'Rourke  assumed  to  act  when  making  his 
communication  to  the  prosecuting  officer.- 
And  we  are  not  called  upon  in  this  case  to 
consider  whether  there  may  not  be  cases  in 
which  the  prosecuting  attorney  would  be 
excused,  in  the  interest  of  the  state,  from 
disclosing  what  had  been  told  to  him  with  a 
view  to  the  commencement  of  criminal  pro- 
ceedings. There  would  be  strong  reasons  in 
many  cases  why  the  counsel  of  the  state 
should  be  inviolably  kept;  and  nothing  we 
shall  say  in  this  case  will  be  intended  to  lay 
down  a  rule  except  for  the  very  case  at  bar 
and  others  standing  upon  the  same  facts." 

It  has  been  held  that,  even  if  a  privilege 
exists  as  to  communications  made  by  a  prose- 
cuting witness  to  a  prosecuting  attorney,  the 
privilege  is  waived  if  the  prosecuting  witness 
opens  up  the  matter  and  himself  testifies  as 
to  such  communications.  The  opposing  party 
may  then  introduce  testimony  in  this  regard. 
Cole  V.  Andrews,  74  Minn.  93,  .76  N.  W.  962. 

Rule  in  Iowa, 

In  Iowa  it  has  been  held  that  tlie  privilege 
given  by  the  statute  of  that  state  (Code  § 
4608)  is  broad  enough  to  cover  all  cases  of 
communications,  made  to  any  attorney,  in- 
cluding a  prosecuting  attorney,  whether  the 
relation  of  attorney  and  client  exists  or  not. 
This  ruling,  however,  is  placed  squarely  on 
the  statute  and  specifically  eliminates  the 
consideration  of  general  public  policy.  State 
V.  House  worth,  91  Ta.  740,  60  N.  W.  221; 
Gabriel  v.  McMulIin,  127  la.  426,  103  N.  W. 
355.  See  also  State  v.  Swafford,  98  la.  362, 
67  N.  \V.  284.  In  State  v.  Housevvorth,  supra, 
the  court  said:  "The  statute  under  which 
the  exemption  is  claimed  is  as  follows:     'No 


practicing  attorney,  counselor,  physician, 
surgeon,  minister  of  the  gospel,  or  priest  of 
any  denomination  shall  be  allowed  in  giving 
testimony  to  disclose  any  confidential  com^ 
munication  properly  entrusted  to  him  in  his 
professional  capacity,  and  necessary  and  prop- 
er to  enable  him  to  discharge  the  functions 
of  his  office  according  to  the  usual  course 
of  practice  or  discipline.  Such  prohibition 
shall  not  apply  to  cases  where  the  party  in 
whose  favor  the  same  are  made  waived  the 
rights  conferred.'  We  do  not  understand  it 
to  be  questioned  but  that  the  statements  by 
the  prosecuting  witness  to  the  county  attor- 
ney were  confidential,  intrusted  to  him  in  his 
professional  capacity,  and  were  necessary  and 
proper  to  enable  him  to  discharge  the  func- 
tions of  his  office  according  to  the  usual 
course  of  practice.  This  being  true,  it  be- 
comes a  question  whether  or  not  statements 
of  a  prosecuting  witness  in  a  criminal  case 
can  come  within  the  purview  of  the  statute. 
Because  of  remarks  by  the  district  court 
while  the  question  was  pending  before  it,  we 
are  led  to  understai.d  that  much,  if  not  con- 
trolling, importance  was  given  to  the  fact 
of  whether  or  not  the  relation  of  attorney 
and  client  existed  betweeri  the  prosecuting 
witness  and  the  county  attorney;  the  court 
thinking  that  it  did  not  exist,  for  it  said: 
'So  far  as  the  relation  of  attorney  and  client 
is  concerned,  none  existed  in  the  world.* 
While  it  is  true  that,  as  to  attorneys,  such 
communications  are  oftener  made  by  clients 
than  by  others,  we  do  not  think  there  is  any 
such  limitation  upon  the  operation  of  the 
statute,  but  that  it  matters  not  from  whom 
the  communication  is  received,  if  it  be  to  a 
practicing  attorney  in  his  professional  ca- 
pacity, and  necessary  for  him  to  discharge 
the  functions  of  his  office.  Mr.  Kanck  was 
attorney  for  the  state.  What  transpired  at 
the  time  of  the  alleged  offense  was  necessary 
and  proper  to  enable  him  to  discharge  the 
duties  of  his  office.  His  client  could  not  com- 
municate with  him,  and  all  communications 
must  be  from  third  parties.  But  the  statute 
nowhere  fixes  the  communication  to  be  privi- 
leged as  between  attorney  and  client,  nor  is 
it  there  by  legal  inference.  The  design  of 
the  law  is  to  better  enable  attorneys,  min- 
isters, physicians,  and  others  to  discharge 
the  duties  of  their  respective  offices;  and  it 
matters  not  from  whom  the  communication 
comes,  the  question  being,  at  all  times,  was 
it  properly  intrusted,  and  necessary  for  that 
purpose?  We  do  not  think  it  necessary  to 
consider  the  question  from  the  standpoint  of 
public  policy,  which  has  received  some  atten- 
tion in  argument,  as  we  think,  under  the  pro- 
visions of  the  statute,  the  objection  should 
have  been   sustained." 

In  State  v.  Hector,  1.58  Ta.  666,  138  y.  W. 
930,   however,   the  court   said:      "It   is   true 
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that  in  Gabriel  v.  McMullin,  127  la.  426, 
and  State  v.  Houseworth,  91  la.  740,  we  held 
that  communications  made  by  a  prosecutor  to 
the  county  attorney  not  in  the  grand  jury 
room  were  privileged  under  section  4608  of 
the  Code,  or  by  reason  of  public  policy;  but 
this  holding  does  not  dispose  of  the  question 
now  before  us.  Here  the  proceedings  were 
before  the  grand  jury  and  in  the  presence  of 
the  county  attorney,  who  also  acted  as  the 
clerk  of  that  grand  jury,  and  prosecutrix  had 
already  opened  up  the  subject  by  attempting 
to  explain  why  she  did  not  testify  before  the 
grand  jury  as  she  did  upon  the  trial  of  the 
case.  Assuming  that  the  matter  was  within 
the  discretion  of  the  court,  we  think  it  was 
so  vital  to  the  case  that  the  county  attorney 
should  have  been  allowed  to  testify.'' 
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Bonds  —  Aetion  —  Pleading  DellTery. 

All^ations  of  the  execution  of  a  surety 
bond  sued  on  implied  a  delivery  thereof. 

Suretyship    —    Wairer    of    Failure    of 
Principal  to  Ezecnte. 

A  surety  assenting  to  the  delivery  of  a 
surety  bond,  which  shows  on  its  face  a  fail- 
ure to  execute  by  the  principal,  may  be  bound 
by  the  incomplete  instrument;  and  hence  a 
complaint  alleging  that  the  bond  sued  on 
was  executed  by  the  surety  is  not  insufficient, 
though  the  bond  filed  therewith  as  an  ex- 
hibit was  not  signed  by  the  principal,  and 
though  it  contained  a  provision  that  it  should 
not  be  construed  as  entered  into  or  delivered 
by  the  surety  until  executed  in  due  form  by 
the  principal,  since  the  allegation  that  the 
bond  as  executed  necessarily  implied  a  waivei; 
of  such  condition  precedent. 

[See  Ann.  Cas.   1912A  1014.] 

Oonstmetion  of  Oontraet  —  Snretysliip 
for  Hire. 

A  surety  for  hire  cannot  invoke  the  rule 
of  strictissimi  juris,  and  its  rights  are  meas- 
ured by  the  law  applicable  to  insurance  con- 
tracts. 

[See  note  at  end  of  this  case.] 

Insnranee  —  Conatmetion  of  Contract. 

Insurance  contracts,  if  doubtful  or  equiv- 
ocal, are  construed  against  the  insurer. 

Snretysliip  —  Failnre   of  Prineipal   to 
Sign  Bond  —  Waiver. 

In  an  action  on  a  surety  bond,  not  signed 
by  the  principal,  and  containing  a  provision 


that  it  should  not  be  construed  as  entered 
into  or  delivered  by  the  surety  until  executed 
in  due  form  by  the  principal,  where  the  sure- 
ty answered  by  a  verified  plea  of  non  est 
factum,  the  burden  is  on  plaintiff  to  prove 
that  the  bond  was  signed  and  delivered  by 
the  surety  in  its  incomplete  condition,  witit 
the  purpose  on  the  part  of  the  surety  of  being 
bound  thereby. 

[See  Ann.  Caa.  1912A  1014.] 

Same. 

Where  a  surety  company  executed  a  bond 
indemnifying  a  county  treasurer  against  lose 
by  reason  of  the  acts  of  a  deputy  treasurer 
and  mailed  it  to  the  treasurer,  without  it 
having  been  signed  by  the  deputy,  thereafter 
renewed  it  for  an  additional  term  in  con- 
sideration of  a  further  premium,  and  sub- 
sequently, upon  application  of  the  deputy, 
made  a  new  bond  which  it  authorized  a  third 
person  to  deliver  to  the  treasurer  without  it 
having  been  signed  by  the  deputy,  and  re- 
tained the  premiums  received  for  each  bond, 
the  facts  warrant  a  finding  that  it  delivered 
the  second  bond  to  the  treasurer,  with  in- 
tention to  be  thereby  bound,  and  it  is  liable 
thereon,  notwithstanding  a  provision  in  both 
bonds  that  they  should  not  be  construed  as 
entered  into  or  delivered  by  the  surety  until 
executed  in  due  form  by  the  principal. 

Same. 

That  a  surety  bond,  signed  by  the  surety 
alone  and  not  by  the  principal,  was  joint  in 
form  does  not  prevent  a  recovery  thereon, 
where  it  was  delivered  to  the  obligee  by  the 
surety  with  intent  to  be  thereby  bound. 

Sanie. 

In  an  action  on  a  surety  bond  given  by  the 
surety  to  a  third  person,  without  it  having 
been  signed  by  the  principal,  with  instruc- 
tions tx>  deliver  it  to  the  obligee,  the  court 
properly  charged  that,  in  determining  wheth- 
er the  bond  wna  delivered,  the  jury  may  con- 
sider, as  tending  to  show  the  surety's  inten- 
tion at  the  time  of  giving  possession  of  the 
bond  to  the  third  person,  evidence  tending 
to  show  that  it  delivered  to  the  obligee  a 
similar  bond  covering  a  previous  period  un- 
executed by  the  principal. 

Appeal  from  Circuit  Court,  Clark  county: 
West,  Judge. 

Action  on  bond.  Marion  £.  Pangbum, 
plaintiff,  and  American  Surety  Company  of 
New  York,  defendant.  Judgment  for  plain- 
tiff. Defendant  appeals.  The  facts  are  stat- 
ed in  the  opinion.    Affibmed. 

Roscoe  0.  IIawkin9,  Oaylord  R.  Hatrkinf, 
Joseph  H.  Warder,  Charles  L.  Jetcett  and 
Henry  E,  Jewett  for  appellant. 

EduHn  C.  Hughes,  Harry  W.  Phipps,  FranJt 
8.  Rohy,  Ward  77.  Watson,  Sol  H,  Esarey 
and  Elias  D.  Salshury  for  appellee. 

[118]  Morris,  J. — ^Appellee  sued  appellant, 
and  Lewis  L.  Chapman,  on  a  surety  bond 
The   complaint   alleges   that  at  the  general 
election  of  1898,  appellee  was  elected  treas- 
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urer  of  Clark  County,  for  a  term  of  two 
years,  commencing  in  January,  1899;  tliat 
he  appointed  Chapman  as  his  "General  Statu- 
tory Deputy;"  that  the  bond  in  suit  was  ex- 
ecuted by  Chapman  as  principal,  and  appel- 
lant as  surety,  to  indemnify  appellee  against 
loss  by  embezzlement  or  theft,  by  Chapman, 
of  county  funds;  that  in  the  year  1899,  Chap- 
man embezzled  $9,822  that  came  into  his  pos- 
session by  virtue  of  his  official  position.  The 
action  was  commenced  in  September,  1900, 
but  the  cause  was  pending  in  lower  courts  for 
more  than  twelve  years  before  the  rendition 
of  the  judgment  from  which  this  appeal  is 
prosecuted. 

The  bond,  filed  as  an  exhibit  to  the  com- 
plaint, recites  that 

''We,  Lewis  L.  Chapman  as  principal, 
.  .  .  and  the  American  Surety  Company  of 
New  York,  ...  as  surety  (in  considera- 
tion ...  of  an  agreed  premium  .  .  .) 
bind  ourselves,  subject  to  the  conditions 
hereinafter  contained,  to  indemnify  Marion 
£.  Pangburn,  treasurer  of  Clark  County,  In- 
diana, hereinafter  called  the  'employer' 
.  .  .  against  such  direct  pecuniary  loss 
not  exceeding  $10,000,  as  the  employer  shall 
have  sustained  of  the  employer's  money, 
funds,  .  .  .  stolen  or  embezzled  by  said 
employee  ...  in  the  course  of  the  per- 
formance of  the  duties  of  his  employment  as 
deputy  treasurer  of  said  employer." 

This  is  followed  by  numerous  conditions, 
in  number  13  of  which  appears  the  following: 

"That  this  instrument  shall  not  be  con- 
strued as  entered  into  or  delivered  by  the 
surety  until  executed  in  due  form  by  the  em- 
ployee as  principal;  that  the  liability  of 
the  surety  hereunder  is,  and  shall  be  con- 
strued as,  one  of  suretyship  only.  .  .  . 
And  said  employee  .  .  .  binds  himself 
.  .  .  to  save  said  surety  harmless  from, 
and  on  demand  to  pay  it  any  and  all  claims, 
demands,  loss  .  .  .  judgments  and  ad- 
judications whatsoever  which  said  surety 
shall  at  any  time  sustain." 

[119]  The  instrument  exhibited,  shows  the 
name  of  Chapman  in  the  body  of  the  bond, 
but  not  as  signed  at  the  conclusion  thereof, 
tliough  there  appears  a  blank  for  such  signa- 
ture, and  the  attestation  thereof.  It  appears 
as  signed  by  appellant  alone. 

Chapman's  demurrer  to  the  complaint,  for 
insufficient  facts  was  sustained,  and  thereaft- 
er he  ceased  to  be  a  party  to  the  action.  Ap- 
pellant's demurrer  was  overruled,  and  such 
ruling  is  assailed  here  as  erroneous.  The 
complaint  alleges  that  the  bond  was  "ex- 
ecuted" by  appellant.  The  averment  of  the 
execution  of  an  instrument  implies  a  delivery 
thereof.  Whatever  may  be  the  rule  in  other 
jurisdictions,  this  court  is  committed  to  the 
doctrine  that  a  surety  assenting  to  delivery 
may  be  bound  by  an  incomplete  instrument 
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which  shows  on  it«  face  a  failure  to  execute 
by  the  principal.  In  Wild  Cat  Branch  v. 
Ball  (1873)  45  Ind.  213,  the  action,  as  here, 
was  on  a  bond,  joint  in  form,  with  the  name 
of  the  principal  appearing  in  the  body  there- 
of, but  not  the  signature  thereto,  and  with  a 
signature  of  the  sureties  only.  In  its  opin- 
ion the  court  on  page  218  said:  "The  sure- 
ties might  have  agreed  to  become  liable,  and 
assented  to  the  delivery  of  the  bond  without 
the  name  of  the  principle  being  signed  thereto, 
and  for  this  reason,  and  as  it  is  alleged  in 
the  complaint  that  they  did  execute  the  bond, 
which  includes  its  delivery,  we  hold  that  the 
complaint  as  to  them  is  sufficient.  If  the 
circumstances  were  such  as  that  they  are 
not  liable  on  the  bond,  we  think  they  roust 
disclose  their  defense  by  way  of  answer." 
This  doctrine  is  approved  in  Husak  v.  Clif- 
ford (1013)  179  Ind.  173,  100  N.  E.  466.  It 
is  true  that  in  the  case  of  Wild  Cat  Brancli 
V.  Ball,  supra,  there  was  no  express  condi- 
tion, as  here,  that  the  bond  should  not  be 
deemed  as  executed,  unless  signed  by  tlie 
principal,  but  we  perceive  no  good  reason 
why,  under  the  facts  here  appearing  on  the 
face  of  the  complaint,  the  surety  may  not 
have  waived  such  express  condition.  An 
ordinary  accommodation  surety  is  entitled 
[120]  to  stand  on  the  strict  letter  of  his  con- 
tract, but  appellant  is  a  surety  for  hire.  The 
overwhelming  weight  of  recent  American  au- 
thority, does  not  accord  such  surety  the  right 
to  invoke  the  rule  of  airictis^imi  juris,  but 
places  such  contract  in  the  insurance  class 
and  measures  the  right  of  such  surety  by 
the  law  applicable  to  insurance  contracts. 
U.  S.  Fidelity,  etc.  Co.  v.  Poetker  (1913) 
180  Ind.  255,  102  N.  E.  372  and  authorities 
cited;  monographic  note  to  Hormel  &  Co.  v. 
American  Bonding  Co.  (1910)  33  L.R.A. 
(N.S.)  513.  Treating  the  contract  as  one 
of  insurance,  the  averment  of  the  complaint 
that  the  bond  was  executed  by  appellant  nec- 
essarily implies  the  w^aiver  of  the  condition 
precedent  set  out  in  the  body  of  tlie  obliga- 
tion. Penn  Mut.  L.  Ins.  Co.  v.  Norcross 
(1904)  164  Ind.  379,  72  N.  E.  132,  and  au- 
thorities cited.  In  the  course  of  that  opin- 
ion it  was  said  on  page  387:  "It  is  obvious 
that,  no  matter  how  resolutely  a  party  de- 
clares beforehand  that  he  will  not  be  bound 
except  by  a  contract  of  a  specified  character, 
yet,  if  he  afterwards  makes  a  contract  in 
disregard  of  his  declaration,  his  prior  pro- 
vision will  avail  him  nothing."  Insurance 
contracts,  if  doubtful  or  equivocal,  are  con- 
strued against  the  insurer.  Federal  L.  Ins. 
Co.  V.  Kerr  (1910)  173  Ind.  613,  618,  89  N. 
E.  398,  91  N.  E.  230,  and  authorities  cited. 
There  was  no  error  in  overruling  appellant's 
demurrer  to  the  complaint. 

Appellant  answered  the  complaint  in  sev- 
eral paragraphs,  among  which  was  a  verified 
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plea  of  non  est  factum.  This  cast  on  appellee 
the  burden  of  proving  that  the  bond  in  suit 
was  signed  and  delivered  by  appellant,  in  its 
incomplete  condition,  with  the  purpose,  on 
appellant's  part,  of  being  bound  thereby. 
There  was  a  trial  by  jury,  resulting  in  a  ver- 
dict and  judgment  for  appellee.  Appellant's 
motion  for  a  new  trial  assigning,  among  other 
things,  the  insufficiency  of  the  evidence,  in 
law  and  fact,  to  [121]  support  the  verdict, 
was  overruled  and  this  action  is  assailed  as 
erroneous. 

There  was  little  conflict  in  the  direct  evi- 
dence relating  to  the  delivery  of  the  bond. 
Appellee  was  first  elected  as  treasurer  of 
Clark  County  in  November,  1896,  for  the  term 
of  two  years  commencing  the  first  Monday  in 
January,  1897.  When  his  terra  commenced, 
appellee  appointed  Chapman  as  his  general 
statutory  deputy,  on  condition  that  he  fur- 
nish a  bond.  Chapman  applied  to  appellant 
at  its  home  office  in  New  York,  for  a  bond 
for  the  term  of  one  year,  and  appellant  signed 
a  bond  in  all  respects  like  the  one  in  suit, 
except  as  to  dates,  and  forwarded  the  same 
to  its  branch  office  at  Indianapolis,  in  char^ 
of  one  Clark  a  resident  assistant  secretary 
who  was  authorized  to  deliver  to  obligees, 
bonds  that  had  been  signed  at  the  home  office. 
Later,  on  March  14,  1897,  the  bond  was 
mailed  to  appellee,  at  Jeffersonville,  Indiana, 
from  appellant's  branch  office  at  Indianapolis 
by  appellant's  resident  assistant  secretary 
with  a  letter,  reading  in  part,  as  follows: 

"Mr.  Marion  E.  Pangbum,  Treasurer, 

"Jeffersonville,  Ind. 

"Dear  Sir:  We  beg  to  enclose  herewith 
suretyship  bond  No.  202,438,  covering  your 
deputy,  Mr.  Lewis  L.  Chapman,  in  the  sum 
of  $10,000,  for  the  period  of  January  2,  1897, 
to  January  2,  1898.  Delay  in  the  execution 
of  your  bond  has  been  due  to,"  etc. 

Tliat  bond  was  never  signed  by  Cliapman. 
Appellant  received  $50  as  a  premium.  The 
bond  was  renewed  for  the  year  1898,  in  con- 
sideration of  a  premium  of  $50.  On  January 
2,  1899,  appellee  reappointed  Chapman  as 
his  statutory  deputy,  with  the  understanding 
that  he  should  give  bond  as  he  had  done  be- 
fore. Chapman  made  application  to  appellant 
for  a  new  bond,  on  a  printed  form,  and  sent 
it  to  appellant's  home  office,  at  the  city  of 
New  York.  Thereupon  appellant  forwarded 
to  appellee  a  printed  form  of  statement  for 
him  to  fill  out  and  sign.  The  same  was  filled 
out  and  [122]  signed  by  appellee  and  re- 
turned to  the  home  office  of  appellant  on 
January  26,  1899.  Some  days  later  at  the 
home  office  in  New  York,  the  bond  in  suit  was 
signed  for  appellant  by  its  vice  pre^^ident  and 
assistant  secretary  and  forwarded  to  ap- 
pellant's branch  office  at  Indianapolis.     The 


latter  office  was  then  in  charge  of  Albert  W. 
Wishard,  agent  and  assistant  resident  Kctre- 
tary,  who  was  authorized  by  appellant  to 
deliver  to  obligees,  bonds  that  had  been  sigiu-^l 
by  appellant  at  its  home  office.  Ward  H. 
Watson,  then  a  resident  of  Charleston,  Indi- 
ana, was  in  appellant's  Indianapolis  office, 
in  February,  1899,  and  Wishard  handed  him 
the  bond  in  suit,  and  requested  him  to  de- 
liver it  to  appellee.  Watson  took  the  bond 
and  delivered  it  to  appellee,  at  the  courthouse 
of  Clark  County.  In  delivering  the  bond, 
Watson  followed  Wishard's  instruction?.  Ap- 
pellant's officers  who  signed  the  bond  for  it, 
did  not  know,  until  after  suit  was  brouglit, 
that  Chapman  never  signed  the  bond.  I^fore 
the  bond  was  delivered  appellant  received 
$50.00  as  the  premium  for  the  execution  there 
of,  and  still  retains  the  same.  There  was  never 
any  offer  to  return  this,  or  any  former  premi- 
um. After  forwarding  the  bond  to  tbt 
branch  office  at  Indianapolis,  no  invest i^'a- 
tion  was  made  by  appellant's  officers,  to 
ascertain  whether  Chapman  signed  the  bond. 
After  the  bond  in  suit  was  handed  to  appellee 
by  Watson,  Chapman  was  continued  as  dep- 
uty treasurer  until  December  13,  1899,  when 
he  was  discharged,  because  of  the  discovery 
of  irregularities. 

Of  course  appellant  was  under  no  obliga- 
tion to  return  the  premium  received  as  a 
condition  precedent  to  pleading  a  non  rst 
factum.  Evidence  in  regard  to  the  premium 
was  admitted  by  the  trial  court  for  the  pur- 
pose of  enabling  the  jury  to  determine  the 
intent  of  appellant's  officers  in  Bending  the 
bond,  in  its  incomplete  condition,  to  appellee. 
We  are  of  the  opinion  that  the  evidence  is 
sufficient  to  warrant  the  finding  that  appel- 
lant delivered  the  instrument  in  suit  to  ap- 
pellee, with  the  intention  of  being  thereby 
bound,  and  [123]  that  the  bond,  in  its  in- 
complete condition  was  sufficient  to  warrant 
a  recovery  against  appellant,  for  a  breach 
thereof. 

Counsel  for  appellant  cite  many  authori- 
ties in  support  of  the  proposition*  that  a  t\m- 
tract  containing  the  express  condition  found 
here  must  be  held  invalid  in  the  absence  of 
its  execution  by  the  principal.  Markland 
Min.  etc.  Co.  v.  Kimmell  (1882)  87  Ind.  o60: 
Allen  V.  Marney  (1879)  65  Ind.  398,  32  Am. 
Rep.  73;  and  Deering  Harvester  Co.  v.  Pouph 
(1897)  17  Ind.  App.  400,  45  N.  E.  W»^. 
cited  by  appellant,  are  to  be  distingnicJied 
from  the  case  at  bar  by  reason  of  the  fact 
that  here  the  instrument  waa  delivered  by 
the  surety,  instead  of  the  principal,  or  9ome 
one  acting  in  his  behalf.  Many  cases  fr«tm 
other  jurisdictions  are  cited  «'hieh  do  not 
involve  the  question  of  waiver  by  a  surety 
for  hire.  However,  it  must  be  conceded  that 
there  is  a  lack  of  harmony  in  the  ca^eA  of 
other  jurisdictions.     See  monographic  notes 
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Lapping  (1907)  12  L.R.A.(N.S,)  1105;  Deer- 
ing  V.  Moore  (1893)  41  Am.  St.  Rep.  534; 
Novak  V.  Pitlick  (1903)  98  Am.  8t.  Rep.  360; 
Ramsey  v.  People  (1902)  90  Am.  St.  Rep. 
188;  People  v.  Carroll  (1908)  151  Mich.  233, 
115  N.  W.  42,  Ann.  Gas.  1912A  1014.  The 
facts  in  General  R.  Signal  Co.  v.  Title  Guar- 
anty, etc.  Co.  (1911)  203  N,  Y.  407,  96  N.  E. 
734,  were  similar  to  the  facts  here.  The  bond, 
there,  was  signed  by  the  surety  company,  and 
delivered  to  the  obligee,  a  private  corporation, 
to  indemnify  the  latter  against  loss  by  lar- 
ceny or  embezzlement  of  its  employee.  The 
bond  was  not  signed  by  the  employee,  and 
<;ontained  a  provision  that  it  should  not  be 
effective  unless  executed  by  the  principal. 
The  application  of  the  employee  for  the  bond, 
in  that  case,  contained  a  promise  by  him  to 
indemnify  the  surety  company  against  any 
loss  occasioned  by  the  breach  of  the  bond, 
while  in  the  employee's  application  here  there 
was  no  such  promise.  However,  the  difference 
is  immaterial,  as  the  law  made  Chapman  lia- 
ble to  appellee  for  funds  stolen  or  embezzled, 
and  appellant  would  be  subrogated  to  ap- 
pellee's rights  whenever  it  pays  indemnity 
[124]  against  such  loss.,  In  its  opinion  the 
court  of  appeals  said:  "Either  they  (officers 
of  the  surety  Co. )  were  dealing  honestly  with 
the  plaintiff,  intending  to  waive  the  condition 
of  Ellis'  signature,  under  the  circumstances, 
or  they  were  scheming  to  deceive  and  defraud. 
The  law  will  presume  the  former  intention. 
.  .  .  While  the.  defendant  required  the 
employee's  signature  to  the  bond  as  a  con- 
dition of  its  validity  as  an  obligation,  as  it 
had  a  right  to  do,  in  holding  it  estopped  from 
now  insisting  upon  the  condition,  it  loses 
nothing  but  a  technical  defense,  which,  if  suf- 
fered to  prevail  in  the  face  of  the  facts 
.  .  .  would  mean  the  lending  of  the  aid  of 
the  court  to  the  perpetration  of  a  fraud." 

Under  the  liberal  provisions  of  our  code  of 
civil  procedure  the  appellant  might  have  made 
Chapman  a  party  to  the  action  and  filed  a 
counterclaim  and  obtained  an  adjudication 
of  its  rights  against  him  to  the  same  extent 
a»  if  he  had  executed  the  bond,  for  the  provi- 
sions of  the  latter  created  no  liability  of 
Chapman  to  it  that  did  not  already  exist, 
by  operation  of  law,  from  him  to  appellee. 
It  thus  appears  that  Chapman^s  failure  to 
execute  the  bond  'Svas  a  mere  technicality, 
which  ought  not  to  affect  the  rights  of  any 
of  the  parties  concerned."  School  Trustees  v. 
Scheik  (1886)  119  111.  579,  59  Am.  Rep.  830, 
8  X.  E.  189.  See  also  U.  S.  Fidelity,  etc. 
Co.  v.  Haggart  (1»08)  163  Fed.  801,  91  C. 
C.  A.  289;  Deering  v.  Moore,  supra;  Empire 
State  Surety  Co.  v.  Carroll  County  (1912) 
194  Fed,  593,  114  C.  C.  A.  435;  Woodman  v. 
Calkins  (1803)  13  Mont.  363,  40  Am.  St. 
Rep.   449,   34    Pac.    187;    State  v.   Bowman 


Rule  y.  Anderson 
(1911)  160  Mo.  App.  347,  142  S.  W.  358; 
People  V.  Carroll,  supra.  While  the  form  of 
the  instrument  has  been  deemed  of  such  im- 
portance, by  some  courts,  as  to  render  invalid 
an  obligation,  joint  in  form,  but  signed  by 
the  surety  alone,  we  perceive  in  the  form  of 
the  bond  no  insurmountable  barrier  against 
giving  effect  to  the  contract  in  [125]  accord- 
ance with  the  intent  of  the  obligee  and  tlie 
obligor  that  signed  it.  To  hold  otherwise, 
would,  in  many  instances,  as  suggested  by 
the  Court  of  Appeals  of  New  York,  lend  the 
aid  of  the  courts  to  the  perpetration  of 
frauds,  and  we  are  convinced  that  sound 
reasons  abound  for  holding  valid  a  bond 
signed  and  delivered  under  the  circumstances 
here  disclosed. 

The  bond  contained  various  provisions  re- 
lative to  notice  of  loss,  etc.  By  appropriate 
paragraphs  of  answer  appellant  averred  a 
failure  on  appellee's  part  to  comply  with 
these  provisions.  It  is  contended  by  appellant 
that  the  evidence  is  insufficient,  on  these  is- 
sues, to  support  the  verdict;  it  is  also 
claimed  that  the  evidence  fails  to  show  that 
Chapman's  defalcations  occurred  during  the 
life  of  the  bond  in  suit.  We  do  not  deem  it 
necessary  to  set  out  the  evidence  relating  to 
these  matters,  but  content  ourselves  with  the 
general  statement  that  the  verdict  is  sustained 
by  sufficient  evidence  on  the  issues  in  question. 

Complaint  is  made  of  instruction  No.  8, 
which  informed  the  jury  that  in  determining 
whether  the  bond  in  suit. was  delivered  by 
appellant  to  appellee,  they  might  take  into 
consideration,  as  tending  to  show  appellant's 
intention,  at  the  time  of  giving  possession  of 
the  bond  to  Watson,  the  evidence  given  which 
tended  to  show  that  appellant  delivered  to 
appellee,  at  the  beginning  of  his  first  term, 
a  like  bond,  imexecuted  by  the  principal. 
There  was  no  error.  The  intent  of  appellant 
in  delivering  possession  of  the  bond  in  its 
incomplete  form,  to  Watson,  ^  with  instruc- 
tions to  give  it  to  appellee,  was  a  material 
fact,  in  the  determination  of  which,  evidence 
of  similar  transactions  on  recent  occasions 
was  proper  for  the  jury's  consideration. 

Counsel  for  appellant  contend  that  the 
court  erred  in  giving  certain  other  instruc- 
tions, and  in  refusing  certain  ones  it  re- 
quested. For  the  most  part,  these  conten- 
tions involve  the  same  legal  questions  al- 
ready determined  in  this  [126]  opinion.  In 
other  respects  the  actiooi  of  the  court  forms 
no  basis  for  the  claim  of  harmful  error. 
Indeed,  considered  as  a  whole,  and  viewed 
from  the  legal  standpoint  sanctiotied  by  this 
opinion,  the  instructions  are  not  subject  to 
serious  criticism.  There  is  no  reversible 
error  in  the  record. 

Judgment  affirmed. 
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NOTE. 

The  contract  of  a  surety  for  hire  is,  it  is 
held  in  the  reported  case,  to  be  construed  as 
a  contract  of  insurance,  and  the  rule  of 
strictissimi  juris  does  not  apply  thereto.  It 
is  accordingly  held  in  that  case  that  the 
execution  and  delivery  by  a  surety  company 
of  a  bond  waives  the  failure  of  the  principal 
to  sign,  despite  a  provision  in  the  bond  that 
it  shall  not  be  construed  as  entered  into  by 
the  surety  until  it  is  executed  in  due  form 
by  the  principal.  The  cases  discussing  the 
distinction  between  the  liability  of  a  surety 
company  and  that  of  an  individual  surety 
are  reviewed  in  the  note  to  Philadelphia  v. 
Fidelity,  etc.  Co.  Ann.  Cas.  1912B  1086.  For 
a  discussion  of  the  failure  of  the  principal 
to  sign  an  obligation  as  affecting  the  lia- 
bility of  the  surety,  see  the  note  to  Deer 
Lodge  County  v.  United  States  Fidelity,  etc, 
Co.  Ann.  Cas.  1912A  1010. 
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Homestead  ^  Creation  of  Eaeement 
asainat  Homestead  «-  Sisnatnre  of 
Wife. 

A  deed  granting  a  perpetual  right  of  way 
over  a  homestead  is  invalid  unless  signed  by 
both  husband  and  wife. 

Reformation  of  Instruments  —  Conrey- 
ance  of  Honiestead. 

A  conveyance  of  the  homestead,  or  a  por- 
tion thereof,  executed  by  both  husband  and 
wife,  as  required  by  statute,  may  be  reformed 
by  correcting  a  misdescription  of  the  prop- 
erty intended  to  be  conveyed  thereby. 

[See  note  at  end  of  this  case.] 

Evidence  of  Mistake  Sufficient. 

Evidence  examined  and  held  sufficient  to 
sustain  a  finding  that  both  husband  and  wife 
agreed  to  grant  the  right  of  way  in  contro- 
versy, and  that  it  was  omitted  from  the  deed 
by  mutual  mistake. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Ramsey 
county:     DiCKSON,  Judge. 

Action  to  reform  deed  and  for  injunction. 
H.  G.  Lindell  et  al.,  plaintiffs,  and  Auguste 
Peters  et  al.,  defendants.  Judgment  for  plain- 


tiffs.    Defendant  named  appeals.     Tlie  facts 
are  stated  in  the  opinion.     Affibmed. 

/?.  A.  WaJsh  for  appellant. 
J,  T.  Avery  for  respondent. 

[289]   Taylob,   C— -Block  36  of  West  St. 
Paul  is  bounded  on  the  east  by  South  Robert 
street   and    on   the   south    by   Isabel    street. 
Lots  6  and  7  of  this  block  front  upon  South 
Robert  street  and  are  each  60  feet  in  width 
north  and  south,  and  150  feet  in  length  east 
and  west.     Lot  6  is  the  corner  lot   at  the 
junction  of  these  streets  and  lot  7  adjoins  it 
on  the  north.     The  entire  front  of  both  k)t^ 
is  covered  by  a  three  story  brick  block  which 
extends   back   from   Robert  street   about  70 
feet.     Defendants  are  husband  and  wife.    At 
the  time  of  the  transactions  in  controversy, 
defendant  Henry  owned  lot  7  and  the  west 
50  feet  of  lot  6.     The  east  100  feet  of  lot  6 
belonged  to  parties  not  concerned  in  thi8  suit. 
A  driveway,  usually  referred  to  as  an  alley, 
10  feet  in  width,  and  the  east  line  of  which 
was  100  feet  west  of  Robert  street,  extended 
from  Isabel  street  across  lot  6  and  across  w 
much  of  lot  7  as  lay  south  of  an  ash  house 
which  extended  along  the  north  line  of  that 
lot.     This  was  not  a  public  alley,  but  a  pri- 
vate driveway  which  had  been  used  for  many 
years  for  ingress  and  egress  to  the  rear  of  the 
building  located  on  lot  7,  and  it  was  locat- 
ed wholly  upon   the  property «  of   defendant 
Henry.     Defendants   sold   and   conveyed   the 
east  100  feet  of  lot  7,  being  all  that  part 
thereof  lying  east  of  this  driveway,  to  plain 
tiffs,  and  in  the  deed  of  conveyance  granteil 
an   "easement   for   right  of   way   over"   thin 
driveway  across  lot  six  "for  alley  purpose*.** 
Plaintiffs    subsequently    discovered    that    tho 
deed  did  not  give  the  right  to  use  that  part 
of  the  driveway  upon  lot  7,  and  brought  this 
action  to  reform  the  deed  by  incorporatinj^ 
therein  a  provision  granting  a  right  of  way 
over  that  portion  of  it  upon  lot  7.  upon  the 
ground  [290]  that  such  was  the  original  con- 
tract, and  that  such  provision  had  been  omit- 
ted from  the  deed  by  mutual  mistake.     The 
trial  court  found  that  plaintiffs'  contention 
was  true  and  reformed  the  deed  as  requented. 
Defendant  Henrv  took  no  further  action  in 
the  matter,  but  defendant  Auguste  made  a 
motion  for  amended  findings,  or  for  a  new 
trial,  and  appealed  from  the  order  denying  it. 

At  the  time  of  the  sale  to  plaintiffs  and 
during  the  negotiations  therefore,  defendants 
occupied  apartments  in  the  brick  block  upon 
lot  7,  and  that  lot  was  their  homestead.  Our 
statute  provides  that  "no  mortgage  of  the 
homestead,  except  for  purchase  money  un- 
paid thereon,  nor  any  sale  or  other  alienation 
therefor,  shall  be  valid  without  the  signatures 
of  both  husband  and  wife."  Section  IK961 
G.  S.  1913. 
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Appellant  contends  that  reforming  the 
deed  in  controversy  so  as  to  grant  a  right  of 
way  over  that  portion  of  the  driveway  located 
upon  the  homestead  violates  this  statute; 
also  that  the  finding  that  she  agreed  to  con- 
vey such  right  of  way  is  not  supported  by 
the  evidence. 

It  must  be  conceded  that  the  grant  of  a 
perpetual  right  of  way  over  a  homestead  is 
an    alienation    within    the    meaning    of   the 
statute.      Delisha    v.    Minneapolis,    Electric 
Traction  Co.  110  Minn.  618,  126  N.  W.  276, 
27  L.R.A.(N.S.)  063.    Consequently  the  ques- 
tion is  presented  whether  the  above  statute 
bars  the  courts  from  reforming  a  properly 
executing  deed  of  the  homestead  by  correcting 
a  misdescription  therein  of  the  property  in- 
tended to  be  conveyed  thereby.  Borgstrom  v. 
Haverty,  112  Minn.  500,  128  N.  W.  824,  has 
already   determined   this   question   adversely 
to  appellant.     Similar  questions,  under  stat- 
utes  as   restrictive  as   our   own,   have  been 
considered  by  several  courts,  and  the  weight 
of  authority  is  to  the  effect  that  such  deed 
may  be  so  reformed.     See  Gardner  v.  Moore, 
75  Ala.  394,  51  Am.  Rep.  454;  Witherington 
V.  Mason,  86  Ala.  345,  5  So.  679,  11  Am.  St. 
Rep.  41;  Cox  v.  Holcomb,  87  Ala.  589,  6  So. 
309,  13  Am.  St.  Rep.  79;  Parker  v.  Parker, 
88  Ala.  362,  6  So.  740,  16  Am.  St.  Rep.  52; 
Stevens   v.   Holman,    112   Cal.   345,   44   Pac. 
670,  53  Am.  St.  Rep.  216;  Snell  v.  Snell,  123 
111.  403,  14  N.  E.  684,  5  Am.  St.  Rep.  526; 
Silliman  v.  Taylor,  35  Tex.  Civ.  App.  490,  80 
S.   W.  651;   Ford  v.  Daniells,  71  Mich.  77. 
38  N.  W.  708.    It  is  held  that,  if  any  of  the 
statutory    [291]    requirements   were  omitted 
in    executing    the    instrument,    such    defects 
cannot  be  cured  by  the  courts;  but,  if  both 
husband  and  wife  executed  the  instrument  as 
required  by  the  statute,  it  is  held  that,  by 
so  executing  it,   both  clearly   intended   that 
it  should  become  effective,  and  that  the  courts 
will  correct  mistakes  in  describing  the  prop- 
erty intended  to  be  conveyed,  whenever  neces- 
sary in  order  to  give  effect  to  the  true  in- 
tention of  the  parties.     The  Wisconsin  court 
reaches  a  different  conclusion,  but  bases  such 
conclusion    largely    upon    the    ground    that 
the  common  law  disabilitv  of  a  married  wo- 
man  to  make  contracts  had  not  been  removed, 
as  to  such  contracts,  in  that  state.     Petesch 
v.    Hambach,    48    Wis.    443,    4    N.   W.    565; 
O'Malley  v.  Ruddy,   79  W^is.  147,  48  N.  W. 
116,  24  Am.   St.  Rep.  702.     But  that  court 
held  in  Conrad  v.  Schwamb,  53  Wis.  372,  10 
N.    W.    395,  however,   that,   if  the   premises 
cea8ed  to  be  a  homestead,  the  deed  could  be 
reformed   as  against  the   husband;    and   the 
doctrine  of  the  Petesch  and  O^Malley  cases 
is  weakened  by  the  later  case  of  Whitmore  v. 
Hay,  85  W^is.  240,  55  N.  W.  708,  39  Am.  St. 
Rep.  838. 

Defendant  Henry  had  placed  the  property 
in  the  hands  of  a  real  estate  agent  for  sale. 


This  agent  interested  plaintiffs  therein,  and, 
by   appointment,   they   met  at  the  home  of 
defendants,    for    the    purpose    of    examining 
the  property,  and  of  agreeing  upon  the  terms 
of  its  purchase.     Both  defendants  met  them, 
and  defendant  Henry  showed  them  the  entire 
property,  including  the  alleyway  in  contro- 
versy, and  finally  agreed  with  them  upon  the 
terms  of  sale.    Appellant  did  not  accompany 
them  while  examining  the  premises,  and  was 
not  present  when  the  terms  of  sale  were  dis- 
cussed and  agreed  upon;  but  she  knew  that 
negotiations    were    in    progress,    and    subse- 
quently knew  that  an   agreement  had  been 
reached.     She   took   no   active   part   in   the 
transaction,  and  what  she  knew  concerning 
the  provisions  of  the  agreement  appears  only 
by  inference,  as  she  did  not  testify  as  a  wit- 
ness,  and  no  other  witness  gave  testimony 
upon  that  question.     She  apparently  permit- 
ted her  husband  to  act  for  her  as  well  as 
for  himself,  and  must  have  known  that  plain- 
tiffs were  relying  upon  his  action  as  the  ac- 
tion of  both.     No  suggestion   is  made  that 
she  was  deceived,  misled,  or  overreached  in 
any  manner,  or  did  not  intend  that  her  [292] 
husband  should  speak  for  her  as  well  as  for 
himself.     The   deed,  which   she  joined  with 
him   in   executing,   gave   plaintiffs    the   per- 
petual use  of  that  part  of  the  driveway  lo- 
cated upon  lot  6.    This  portion  of  it  touched 
the  property  sold  to  plaintiffs  only  at  one 
comer,  and  they  could  not  enter  it  from  their 
property  without  also  using  at  least  a  por- 
tion of  the  driveway  upon  lot  7.    Appellant 
knew  that  the  driveway  upon  both  lots  had 
always    been    used    in    connection    with    the 
property  sold  plaintiffs,  and.  that  the  use  of 
that  portion  of  it  upon  lot  7  was  necessary, 
in  order  to  make  that  portion  of  it  upon  lot 
6  available  or  usable.     The  trial  court  has 
found  that  both  defendants  agreed  to  grant 
plaintiffs    the    right    to    use    the    driveway 
across  both   lots.     The  evidence  abundantly 
sustains  this  finding  as  to  the  husband;  and 
we   think   the   facts   and   circumstances,   to- 
gether with  the  permissible  inferences  which 
the  court  was  justified  in  drawing  therefrom, 
are  sufficient  to  sustain  it  as  to  appellant 
also. 
Order   afiirmed. 


NOTE. 

Rigbt  to  R«f ormation  of  CoiiTeyaiiee  of 

Homestead. 

Oeneral  Rule, 

The  holding  of  the  reported  case  that  a 
court  of  equity  has  the  power  to  reform  a 
conveyance  of  a  homestead,  executed  and  ac- 
knowledged by  both  husband  and  wife  in 
strict  conformity  to  statutory  requirements, 
by   correcting   mistakes   as   to   the   descrip- 
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tion  of  the  property  intended  to  be  con- 
veyed, is  supported  by  a  large  majority  of 
the  decisions  in  which  the  question  has  arisen. 
Gardner  v.  Moore,  76  Ala.  394,  61  Am.  Rep. 
454;  Witherington  v.  Mason,  86  Ala.  345, 
5  So.  679,  11  Am.  St,  Rep.  41 ;  Parker  v.  Par- 
ker, 88  Ala.  365,  6  So.  741;  Tillis  v.  Smith, 
108  Ala.  264,  19  So.  374;  Stevens  v.  Holman, 
112  Cal.  345,  44  Pac.  670,  53  Am.  St.  Rep. 
216  {overruling  Leonis  v.  Lazzarovich,  55 
Cal.  62)  ;  Holt  v.  Holt,  120  Cal.  67,  52  Pac. 
119;  Snell  v.  Snell,  123  111.  403,  14  N.  E. 
684,  6  Am.  St.  Rep.  526;  Denison  v.  Gam- 
bill,  81  111.  App.  170.  See  also  Casler  v.  By- 
ers,  129  111.  657,  22  N.  E.  507 ;  Beyschlag  v. 
Van  Wagoner,  46  Mich.  91,  8  N.  W.  693; 
Ford  v.  Daniells,  71  Mich.  77,  38  N.  W.  708; 
Borgstrom  v.  Haverty,  112  Minn.  600,  128 
N.  W.  824;  Silliman  V.  Taylor,  35  Tex.  Civ. 
App.  490,  80  S.  W.  651;  Durham  v.  Luce 
(Tex.)   140  S.  W.  850. 

That  the  inclusion  of  the  homestead  in  a 
conveyance  does  not  alter  the  rules  of  con- 
struction of  the  instrument  was  clearly  stat- 
ed in  Beyschlag  v.  Van  Wagoner,  46  Mich. 
91,  8  N.  W.  693,  as  follows:  "We  do  not 
understand  that  the  constitutional  provi- 
sion requiring  a  mortgage  of  a  homestead  to 
be  signed  by  the  wife  of  the  owner,  requires 
such  a  mortgage  to  be  construed  on  prin- 
ciples different  from  those  which  govern 
other  conveyances  similarly  signed.  If  the 
parties  have  executed  a  mortgage  which  was 
meant  to  cover  their  homestead,  they  have 
bound  the  homestead  if  the  description  is  not 
80  defective  as  to  make  it  beyond  the  power 
of  the  courts  to  identify  and  apply  it." 

In  answer  to  the  contention  that  to  re- 
form a  mortgage  of  the  homestead  would 
amount  to  the  creation  of  a  new  contract, 
the  court  in  Durham  v.  Luce  (Tex.)  140  S. 
W.  850  said:  "When  a  married  woman  exe- 
cutes a  deed  with  all  the  formalities  re- 
quired by  the  law,  by  which  she  intends  to 
convey  her  homestead  or  her  separate  prop- 
ertv,  the  correction  of  a  mistake  in  the  de- 
scription  of  the  property  intended  by  all  the 
parties  to  the  instrument  to  be  conveyed 
thereby  is  not  the  creation  of  a  new  contract 
for  the  married  woman,  but  only  makes  the 
contract  properly  executed  and  acknowledged 
by  her  express  her  true  intention.  Such  cor- 
rection in  no  way  impairs  the  effect  of  our 
statute,  which  requires  the  conveyance  of  a 
married  woman  to  be  by  deed,  duly  executed 
and  acknowledged  by  her  in  the  manner  pre- 
scribed by  the  statute.**  To  the  same  effect 
it  was  said  in  Gardner  v.  Moore,  75  Ala.  394, 
51  Am.  Rep.  454:  "We  need  not  hold  that 
equity  will  undertake  to  reform  a  conveyance 
by  a  feme  covert,  where  the  ratification 
sought  requires  an  order  at  the  hands  of  the 
court  for  re-execution,  or  such  reformation 
operates  strictly  as  the  creation  of  a  new 


conveyance.  It  may  be  admitted  that,  if  this 
were  a  case  of  the  latter  kind,  the  chancery 
court  could  not  act  upon  the  will  of  a  married 
woman  by  compelling  her  assent*  It  would  be 
absurd  to  say  that  this  was  a  voluntary  as 
sent.  .  .  .  Hence,  it  has  been  properlv 
held  that  where  the  wife  joins  her  husband 
in  a  deed,  but  her  name  is  omitted  from  the 
granting  clause,  chancery  will  not  correct  the 
mistake  in  the  instrument  of  conveyance  by 
compelling  the  execution  of  a  perfect  deed. 
.  .  .  The  purpose  here  sought  to  be  ef- 
fected is  simply  to  judicially  determine  what 
the  parties  have  in  truth  and  fact  done,  at 
least  in  equity — ^to  insure,  in  other  words,  a 
more  perfect  identification  of  the  prem- 
ises, and  not  to  change  the  subject-matter  of 
the  contract." 

Nor  will  the  existence  of  a  collateral  agree- 
ment, that  the  deed  sought  to  be  reformed 
should  operate  as  a  mortgage  and  thus  defeat 
the  rights  of  third  parties,  justify  a  refusal 
to  reform.  Tillis  v.  Smith,  108  Ala.  264, 
19  So.  374. 

In  Lear  v.  Prather,  89  Ky.  601,  12  S.  W. 
046,  11  Ky.  L.  Rep.  699,  a  mortage  in  which 
the  homestead  rights  of  the  mortgagor  were 
expressly  reserved  was  reformed  so  as  to 
include  the  homestead,  on  the  ground  that 
the  intention  of  the  parties  was  to  mortgage 
the  entire  tract,  except  only  that  exempt  a;3 
a  homestead,  and  it  appeared  that  the  reser 
vation  as  to  the  homestead  was  inserted  un- 
der a  mistaken  belief  that  it  was  not  subject 
to  mortgage^  when  in  fact  the  mortgagor  had 
no  homestead  rights. 

In  a  case  wherein  it  appeared  that  a  widow 
was  induced  by  fraudulent  representations  to 
give  a  deed  of  trust  on  her  homestead  to 
secure  a  debt  due  from  her  brother  and  son- 
in-law,  it  was  held  that  in  an  action  against 
her  to  try  title  sl^e  was  entitled  to  relief 
as  to  her  mistake  concerning  the  effect  of 
the  deed  induced  by  the  fraudulent  repre- 
sentations of  the  attorney  for  the  creditors. 
Ramev  v.  Allison,  64  Tex.  697. 

In  Frederick  v.  Henderson,  94  Mo.  98,  7 
S.  W.  186,  the  court  refused  to  reform  a 
widow's  conveyance  of  her  homestead  on  the 
groimd  that  the  evidence  of  the  mistake  w»? 
insufficient  to  justify  reformation,  though  it 
was  implied  that  the  deed  would  have  l>een 
reformed  if  the  evidence  had  been  sufficient. 

But  it  has  been  held  that  an  absolute  deed, 
properly  executed  under  the  statute,  pro- 
viding for  sales  of  the  property  to  secure 
loans  and  other  debts  will  not  be  reformed 
ior  the  purpose  of  protecting  the  wife's  home- 
stead, by  declaring  it  to  be  a  mortgage  on  the 
allegation  that  it  was  so  intended.  Barnett 
V.  People's  Bank,  65  Ga.  51.  And  in  Adams  t. 
Baker,  24  Nev.  162,  51  Pac.  252,  77  Am.  St, 
Rep.  799,  it  was  held  that  a  defective  mort- 
gage on  commimity  property  executed  by  the 
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husband  without  the  knowledge  of  the  wife, 
would  not  be  reformed  bo  as  to  include  the 
homestead  as  was  intended,  because  of  lack 
of  notice  of  the  mortgage  on  the  part  of  the 
wife. 

In  each  of  the  following  cases  the  principle 
that  equity  will  reform  a  conveyance  of  the 
homestead   by   correcting   errors   in   the   de- 
scription of  the  property  was  recognized,  but 
reformation  was  refused  because  the  convey- 
ances were  not  executed  in  strict  conformity 
with  the  statutes  providing  for  the  alienation 
of  a  homestead.     Cox  v.  Holoomb,  87  Ala. 
689,  6  So.  309,  13  Am.  St.  Rep.  79;  Stodalka 
V.  Novotny,  144  111.  125,  33  N.  £.  534;  Grap- 
en'xether  v.  Fejervary,  9  la.  163,  74  Am.  Dec. 
336.     In  Cox  v.  Holcomb,  supra,  wherein  it 
appeared    that   the    acknowledgment    of    the 
wife  to  a  conveyance  of  the  homestead  was 
defective,   the   rule   was    stated   as   follows: 
'•The   power  of   the   wife  to  consent  to  the 
alienation  is  derived  from  the  statute.   There 
can  be  no  question,  that  if  no  sufficient  exam- 
ination and  acknowledgment  have  been  made, 
a  court  of  equity  will  not  compel  the  wife 
to  correct  the  defective  execution.     When  an 
order   for  re-execution  is  necessary,  and  the 
reformation  only  operates  as  a  reconveyance, 
the  court  will  not  undertake  to  reform   it. 
The  wife's  signature  and  assent  must  be  vol- 
untary,  under   the  constitution  and  statute. 
The   omission  of  the  statutory  requirement,, 
essential  to  a  valid  execution  of  the  deed  of 
a   married    woman,    cannot    be    supplied    by 
the  compulsory  power   of  the  court."     And 
in  Stodalka  v.  Novotny,  144  111.  126,  33  N.  E. 
534,  wherein  it  was  sought  to  reform  a  mort- 
gage by  inserting  a  waiver  and  release  of  the 
homestead,  which  had  been   omitted  by  the 
scrivener  through  mistake,  it  was  said:   "A 
court  of  chancery  cannot  give  life  to  an  in- 
strument which  has  no  vitality  in  itself.     A 
married  woman  can  convey  her  land  only  in 
the  manner  prescribed  by  the  statute  in  ex- 
istence at  the  time  she  makes  the  deed;  to 
make  the  deed   effectual,  all  the  forms  and 
solemnities    required   by   the    statute   should 
be   observed.     So,   here,  the  written   instru- 
ment was  without  validity  in  respect  of  the 
estate   of   homestead   of   defendants    in   this 
property,  and  the  court  was  without  power  to 
vitalize  it.     As  such  estate  can  only  be  re- 
leased   in    writing    subscribed    and    acknowl- 
edged as  prescribed  by  the  statute,  the  at- 
tempt of  the  court  to  reform  the  contract  in 
writing,  upon  the  proof  of  the  verbal  agree-, 
ment,  was  in  effect  to  make  a  new  and  inde- 
pendent contract  affecting  a  release  and  waiv- 
er of  the  estate.     This  cannot  be  done." 

Rule  in  Wisconsin, 

In  Wisconsin,  a  rule  contrary  to  that  stat- 
ed supra  has  been  adopted,  the  court  hold- 


ing that  equity  has  no  power  to  reform  a  con- 
veyance of  the  homestead  by  correcting  the 
description  so  as  to  conform  to  the  intention 
of  the  parties,  even  though  the  instrument  is 
executed  in  strict  conformity  with  the  stat- 
ute. Petesch  v.  Hambach,  48  Wis.  443,  4  N. 
W.  565;  O'Malley  v.  Ruddy,  79  Wis.  147.  48 
N.  W.  116,  24  Am.  St.  Rep.  702;  Gotfredson 
Bros.  Co.  V.  Dusing,  145  Wis.  659,  129  N.  W. 
647.  See  also  Cumps  v.  Kiyo,  104  Wis.  656, 
80  N.  W.  937;  Scheuer  v.  Chloupek,  130  Wis. 
72,  109  Ni  W.  1035.  In  Petesch  v.  Hambach, 
supra,  it  appeared  that  a  mortgage  had  been 
executed  by  the  husband  and  wife  on  lands 
supposed  to  be  the  homestead,  but  through  a 
mistake  in  the  description  other  lands  only 
were  covered.  The  court  refusing  to  reform 
the  mortgage  so  as  to  make  it  include  the 
homestead,  stated  the  Wisconsin  doctrine  as 
follows:  "Tlie  homestead  in  controversy  be- 
longed to  the  husband.  The  wife  had  no 
estate  in  it  by  virtue  of  the  homestead 
right.  She  had  only  an  absolute  veto  upon 
the  power  of  her  husband  to  alienate  it,  which 
the  statute  executes  for  her  until  she  sees 
fit  to  affix  her  signature  to  her  husband's 
conveyance  of  it.  .  .  .  Our  statute  only 
removes  the  disability  if  coverture  in  respect 
to  the  separate  estate  of  the  wife.  This 
homestead  not  being  the  separate  estate  of 
the  wife,  it  is  clear  that  she  was  under  the 
common-law  disabilities  of  coverture  when 
she  signed  the  defective  mortgage.  Being  so, 
she  could  validate  her  husband's  mortgage 
of  the  homestead  only  by  signing  it.  She  has 
signed  no  such  mortgage,  and  could  not  make 
a  valid  executory  agreement  to  do  so.  Hence, 
there  is  no  ground  upon  which  a  judgment 
to  reform  the  mortgage  can  legally  be  ren- 
dered." And  it  was  held  in  O'Malley  v. 
Ruddy;  supra,  that  the  consent  of  the  wife, 
given  in  her  answer,  to  the  reformation  so 
as  to  include  the  homestead  did  not  amount 
to  her  signing  a  mortgage  and  was  therefore 
ineffectual. 

It  has  been  held,  however,  that  equity 
would  reform  a  conveyance,  which  failed 
through  a  misdescription  to  convey  the  home- 
stead as  intended,  where  the  homestead 
rights  ceased  to  exist  against  the  husband 
or  his  heirs  if  he  died  intestate,  though  not 
against  the  widow.  Conrad  v.  Schwamb,  53 
Wis.  372,  10  X.  W.  305.  See  also  Whitmoro 
V.  Hay,  85  Wis.  240,  55  N.  W.  708,  39  Am. 
St.  Rep.  838.  In  Conrad  v.  Schwamb,  supra, 
it  appeared  that  a  deed  was  intended  to  con- 
vey the  homestead,  but  through  a  mistake  in 
the  description  failed  to  do  so.  The  pur- 
chaser entered  into  possession  and  the  grant- 
ors left  the  state  to  reside,  and  the  husband 
later  died.  Tlie  court  granted  the  prayer  for 
reformation  as  against  the  heirs  on  tho 
ground  that  the  homestead  rifrht  had  ceased 
to    exist.      The   court    in    the    later    case    of 
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O'Malley  v.  Ruddy,  79  Wis.  147,  48  N.  W. 
116,  24  Am.  St.  Rep.  702,  pointed  out  that 
Conrad  v.  Schwamb,  supra,  was  not  in  con- 
flict, with  the  rule  laid  down  in  Petesch  v. 
Hambach,  supra,  and  distinguished  the  cases 
as  follows:  *'The  controlling  difference  be- 
tween these  two  cases  is  that  in  one  of  them 
the  homestead  intended  to  be  mortgaged  re- 
mained a  homestead  from  the  execution  of 
the  mortgage  until  the  trial,  while  in  the 
other  the  premises  permanently  ceased  to  be 
a  homestead  on  the  execution  of  the  deed. 
Because  the  homestead  character  continued 
in  the  one  case,  as  it  does  in  this  case,  ref- 
ormation of  the  mortgage  was  denied,  and 
because  it  had  terminated  in  the  other  case 
the  deed  was  reformed  as  to  the  heirs." 


MTERS 

V. 

SAI.TRY. 


Kentucky  Court  of  Appeals — ^March  11,  1915. 


les  Ky.  4S1;  173  S.  TV.  1138. 


Appeal  ^  Seope  of  Review  —  Iiridence 
Not  in.  Reeord. 

Where  the  record  is  without  a  transcript 
of  the  evidence,  the  only  question  on  appeal  is 
whether  the  pleadings  support  the  judgment. 

Same. 

Where  the  record  is  without  a  transcript 
of  the  evidence,  the  court  on  appeal  will  pre- 
sume  that  the  omitted   parts  of  the  record 
will  support  the  judgment. 
Statute  of  Frande  —  Contraet  Mot  to  Be 

Performed   witMn   Tear  —   Contraot 

Depending  on  Continseney. 

An  oral  contract  binding  one  to  rear  and 
maintain  another's  child  until  the  child's 
maturity  is  not  within  the  statute  o/  frauds 
requiring  contracts  to  be  in  writing  which 
are  not  to  be  performed  in  a  year,  for  the 
child  may  die  within  the  year  and  thereby 
terminate  the  contract. 

[See  note  at  end  of  this  case.] 

Limitation    of    Actions    —    Continning 
Contract. 

A  contract  binding  one  to  rear  and  main- 
tain another'.s  child  until  the  child's  maturity 
is  a  continuing  one,  and  the  compensation 
under  it  becomes  due  and  payable  at  the 
termination  of  the  child's  minority  within 
the  statute  of  limitations. 

Appeal    «-    Presumptions     to    Support 
Judgment. 

Where  the  petition  in  an  action  on  a  con- 
tract did  not  allege  whether  the  contract  was 
in  writing  or  oral,  tlie  court  on  appeal  from  a 
judgment  granting  relief  under  the  contract 


will  presume,  in  th»  absence  of  the  evidence, 
that  the  contract  was  written  if  a  writing  is 
necessary  to  support  the  judgment. 

Same. 

In  the  absence  of  a  transcript,  the  court  on 
appeal  may  presume  that  proof  of  a  written 
contract  sued  on  was  introduced  without  ob- 
jection and  that  plaintiff  without  objection 
proved  an  express  promise  to  pay  the  debt 
demanded,  such  as  would  take  it  out  of  the 
statute  of  limitations. 

Pleadings  •—  Constmctlon. 

Pleadings  are  liberally  construed  after  ver- 
dict and  judgment  to  sustain  the  judgmejit, 
and  any  formal  defect  is  deemed  cured. 

Same. 

Pleadings  are,  when  attacked  on  demurrer, 
strictly  construed  against  the  pleader. 

Infants  ^  EiEpenditnres  for  Nnrture  — 
Recovery  —  Pleading. 

A  petition,  in  an  action  on  a  contract  bind- 
ing plaintiff  to  rear  and  maintain  defend- 
ant's child  during  the  minority  of  the  child, 
which  alleges  that  plaintiff  provided  Uie  child 
with  a  home,  maintained,  clothed,  and  edu- 
cated him,  nursed  and  cared  for  him  in  sick- 
ness, and  in  that  way  expended  the  amount 
demanded,  states  a  cause  of  action  as  against 
the  objection  that  it  does  not  allege  that  th« 
expenses  incurred  were  necessaries. 

Appeal  —  Amendment  of  Reeord  —  Aft- 
er Decision. 

After  the  case  has  been  submitted  and  an 
opinion  filed,  the  appellant,  who  has  lost  on 
an  imperfect  appeal,  will  not  be  permitted  to 
file  a  record  which  was  not  a  part  of  the 
record  when  the  case  was  disposed  of ;  though 
a  different  rule  prevails  when  a  motion  is 
made  by  appellee  to  file  an  additional  record 
after  an  opmion  has  been  handed  down,  and 
before  the  petition  for  rehearing  has  been 
disposed  of. 

Appeal  from  Circuit  Court,  Jefferaon 
county,  Common  Pleas  Branch,  Tliird  Divi- 
sion. 

Action  on  contract.  Helen  M.  Saltry, 
plaintiff,  and  W.  G.  Myers,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facU  are  stated  in  the  opinion.    Afpiemid. 

R.  A.  McDoicell  and  Matt  O'Doherty  for 
appellant. 

R.  C.  Kinkead  for  appellee. 

[482]  NuNN,  J. — ^This  record  comes  to  us 
without  a  transcript  of  the  evidence.  In 
such  cases,  the  only  question  to  be  deter- 
mined is  whether  the  pleadings  support  the 
judgment.  Bradford  v.  Jones,  150  Ky.  3.'>3, 
150  S.  W.  387;  Duker  v.  Kaelin,  90  S.  W. 
059,  28  Ky.  L.  Rep.  900;  Annheuser-Busch 
Brewing  Co.  v.  Seelbach,  40  S.  W.  671,  19 
Ky.  L.  Rep.  375;  Louisville  Bridge  Co.  v. 
Neafus,  110  Ky.  571,  62  8.  W.  2,  63  S.  W. 
600,  23  Ky.  L.  Rep.  185. 


MYERS  v. 

16S  Ky. 

This  court  ^vill  presume  tbat  the  omitted 
portions  of  the  record  will  support  the  judg- 
ment.  Jones  v.  Jackson,  13  Ky.  L.  Rep.  263 
16  S.  W.  458;  Hackney  v.  Hoover,  23  Ky.  L. 
Rep.  2061,  67  S.  W.  48;  Sanson  v.  Connolly, 
141  Ky.  120,  132  S.  W.  159 ;  McKee  v.  Stein 
91  Ky.  240,  33  Ky.  L.  Rep.  49,  16  S.  W.  583 

We  gather  from  the  briefs  that  the  plain 
tiff,  the  appellee  here,  is  a  sister-in-law  of 
the  appellant,  Myers.  In  1901  the  parties 
were  living  in  Scranton,  Pennsylvania.  Do- 
mestic troubles  arose  between  Myers  and  his 
wife,  and  they  separated.  Their  infant  son, 
Floyd  Myers,  then  about  five  years  old,  came 
into  tlie  hands  of  Mrs.  Saltry,  the  appellee. 
Her  husband  was  a  miner,  and  shortly  after- 
wards they  moved  to  Butte,  Montana,  where 
he  worked  in  the  mines.  The  appellant  moved 
to  Louisville  and  married  again,  and  has  con- 
tinued to  reside  there. 

The  pleadings  disclose  this  state  of  case: 
Mrs.  Saltry  filed  a  suit  in  the  Jefferson  Cir- 
cuit Court  against  Myers,  in  which  she  al- 
leged that  in  August,  1901,  he  placed  his 
infant  son,  Floyd  Myers,  in  her  care  and 
custody — 

"And  requested  this  plaintiff  to  rear,  main- 
tain and  educate  said  child,  and  to  expend 
8uch  amounts  as  might  be  necessary  for  such 
purposes,  agreeing  and  promising  to  reim- 
burse this  plaintiff  to  the  extent  of  any  and 
all  such  expenditures.  This  plaintiff  further 
states  that  she  took  said  child  at  said  time 
and  has  retained  the  custody  of  him  from 
said  time  until  December,  1912;  that  she, 
[4831  from  her  own  means,  provided  said 
child  with  a  home;  maintained,  clothed  and 
educated  him;  nursed  and  cared  for  him  in 
sickness  with  the  faithfulness  and  affection 
of  a  mother;  that  said  boy  is  now  past  the 
age  of  16  years,  and  that  on  the  27th  day 
of  December,  1912,  she  brought  said  boy  from 
her  home  in  Butte,  Montana,  for  such  pur- 
pose, surrendered  and  returned  him  to  his 
father,  the  said  defendant,  William  C.  Myers, 
who  received  him;  and  that  the  said  Floyd 
Myers  is  now  living  with  his  father,  the  de- 
fendant. She  states  that  she  has  during  said 
time  expended  in  the  care,  maintenance  and 
education  of  said  child,  the  sum  of  $4,974, 
and  that  defendant  is  indebted  to  her  in  said 
sum.  That  since  the  delivery  of  said  boy 
to  the  defendant  she  has  rendered  to  the  de- 
fendant a  full  statement  of  said  expenditures 
and  demanded  payment  thereof,  but  the  de- 
fendant has  refused  and  still  refuses  to  pay 
the  same." 

A  statement  of  the  expenditures  is  filed 
with  the  petition  as  an  exhibit,  and  she  con- 
cludes with  a  prayer  for  the  recovery  of  Ihe 
amount  above  mentioned.  The  court  over- 
ruled motion  to  make  the  petition  and  the 
statement  of  account  more  specific,  and  also 
overruled  demurrer.  The  defendant  answered 
in  three  paragraphs.     The  first  was  a  trav- 
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erse;  the  second  was  a  plea  of  limitation; 
and  the  third  relied  upon  the  statute  of 
frauds.  Verdict  and  judgment  was  rendered 
in  appellee's  favor  for  the  amount  sued  for. 

The  statement  of  account  filed  with  the 
petition,  we  believe,  was  sufficiently  specific 
to  notify  the  defendant  of  the  character  of 
claim  made,  and  to  enable  him  to  intelli- 
gently defend.  The  court  did  not  err  in  over- 
ruling the  demurrer.  While  the  petition  does 
not  allege  that  the  expenditures  were  made 
for  necessaries,  it  shows  the  expenditures 
were  necessarily  made  in  fulfillment  of  the 
contract;. 

If,  in  fact,  the  contract  was  oral,  it  would 
not  be  within  the  statute  of  frauds  requiring 
contracts  to  be  in  writing  which  are  not  to 
be  performed  in  a  year.  W^hile  this  contract 
for  rearing  and  maintaining  the  child  might 
continue  for  years — tliat  is,  until  the  child's 
maturity — ^yet  it  might  be  terminated  within 
a  year.  The  child  might  die  within  a  year, 
and  in  such  event,  the  contract  would  be 
terminated. 

"If  the  performance  of  a  contract  depends 
upon  a  contingency  which  may  happen  with- 
in a  year,  then  it  is  [484]  not  within  the 
statute,  although  that  contingency  may  not, 
in  fact,  happen  until  after  the  expiration  of 
the  year,  and  although  the  parties  may  not 
have  expected  that  it  would  occur  within 
that  period.  It  is  sufficient  if  a  possibility 
of  performance  exists."  Stowers  v.  Hollis, 
83  Ky.  544;  Standard  Oil  Co.  v.  Denton,  70 
S.  W.  282,  24  Ky.  L.  Rep.  906;  McDaniel  v. 
Hutcherson,  136  Ky.  412,  124  S.  W.  384; 
Whitley  v.  Whitley,  80  S.  W.  825,  26  Ky.  L. 
Rep.  134. 

W'hile  the  child  could  not  receive  a  com- 
plete education  within  a  year,  still,  had  it 
died  during  the  year,  the  plaintiff  certainly 
would  have  been  permitted  to  recover,  pro 
tanto,  the  expense  incurred  during  that  year 
for  education.  Of  course,  it  was  not  contem* 
plated  by  the  parties  that  the  contract  would 
be  completed  within  a  year,  nor  did  they  ex- 
pect anything  to  happen  within  a  year  that 
would  terminate  it,  but  it  is  the  possibility 
of  such  a  contingency  that  takes  the  case 
out  of  the  statute  of  frauds.  Nor  do  we  be- 
lieve the  statute  of  limitations  can  be  in- 
voked. The  contract  was  a  continuing  one, 
and  it  contemplated  the  period  of  the  boy's 
minority  and  became  due  and  payable  at  the 
expiration  of  that  period,  or  when  his  educa- 
tion was  completed. 

For  purposes  of  this  case,  it  might  be  con- 
ceded that  appellant's  position  with  refer- 
ence to  the  statutes  of  limitation  and  frauds 
is  correct  on  oral  contracts,  but  in  the  ab- 
sence of  the  transcript  of  evidence  we  cannot 
say  that  the  contract  was  oral.  As  the  peti- 
tion docs  not  say  whether  it  was  written  or 
oral,  on  demurrer  the  court  would  take  it 
to  be  an  oral  contract.     But  the  allegation 
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was  sufficient  to  justify  the  introduction  in 
evidence  of  a  written  contract.  In  the  ab- 
sence of  the  evidence,  and  after  verdict  and 
judgment,  the  presumption  is  that  the  con- 
tract was  written  if  a  writing  was  necessary 
to  support  the  judgment.  In  the  absence  of 
a  transcript  we  may  presume  that  proof  of  a 
written  contract  was  introduced  without  ob- 
jection, and  also  that  without  objection  plain- 
tiff proved  an  express  promise  to  pay  the 
debt,  such  as  would  take  it  out  of  the  stat- 
ute of  limitation.  The  rule  is  that  pleadings 
are  liberally  construed  after  verdict  and 
judgment  to  sustain  the  judgment,  whereas, 
on  demurrer  and  before  judgment  they  are 
strictly  construed  against  the  pleader.  Any 
formal  defect  in  pleadings  is  deemed  cured 
bv  a  verdict  and  judgment.  Winstoad  v. 
Hicks,  135  Ky.  154,  121  S.  W.  1018,  135  Am. 
St.  Rep.  446;  Hill  v.  Ragland,  114  Ky.  ^09, 
70  S.  \V.  [485]  634,  24  Ky.  L.  Rep.*  1053; 
Dunekake  v.  Beyer,  79  S.  W.  209,  25  Ky.  L. 
Rep.  2002;  Ashland,  etc.  St.  R.  Co.  v.  Lee, 
82  S.  W.  368,  26  Ky.  L.  Rep.  700;  Harmon 
V.  Thompson,  119  Ky:  528,  84  S.  W.  569,  27 
Ky.  L.  Rep.  186. 

Appellant  insists  that  the  petition  was  de- 
fective for  another  reason.  He  calls  atten- 
tion to  the  averment  of  Myers'  request  of 
her  "to  expend  such  amounts  as  might  be 
necessary  for  such  purposes,"  and  his  prom- 
ise to  repay  her  for  such  necessary  expendi- 
tures, and  the  failure  to  allege  that  the  ex- 
penditures she  claimed  to  have  made  were 
necessary.  But  this  is  a  suit  upon  a  con- 
tract, and  not  one  to  recover  upon  the  lia- 
bility imposed  by  law  upon  a  parent  for 
necessaries  furnished  an  infant.  The  peti- 
tion alleges  that  she  provided  the  child  with 
a  home;  maintained,  clothed  and  educated 
him;  nursed  and  cated  for  him  in  sickness, 
and  in  that  way  expended  the  amount  claimed 
in  the  petition.  While  she  does  not  ejTpressly 
allege  that  they  were  necessaries,  yet  they 
were  just  such  things  as  Myers  agreed  to  pay 
for,  and  when  one  alleges  that  the  expense 
was  incurred  in  order  to  furnish  a  home, 
maintain,  clothe  and  educate  the  child,  and 
nurse  and  care  for  him  in  sickness,  it  would 
be  surplusage  to  say  that  these  things  were 
necessary.  The  case  of  Ashland,  etc.  R.  Co. 
v.  Lee,  82  S.  W.  368,  20  Ky.  L.  Rep.  699, 
was  like  this,  in  that  there  was  no  bill  of 
evidence  in  the  record.  It  was  a  suit  to 
recover  damages  for  personal  injuries  received 
by  Lee  in  attempting  to  board  a  car  to  be 
transported  as  a  passenger.  The  petition  was 
defective  in  failing  to  allege  facts  showing  a 
knowledge  by  the  servants  of  his  presence, 
or  negligence  on  their  part  in  not  ascertain- 
ing his  presence  at  the  time  he  was  attempt- 
ing to  ascend  the  steps  of  the  car. 

In  that  case  the  court  said:  "In  this  case 
we  have  not  the  proof  before  us  and  we  must 
presume  that  proof  was  introduced  showing 


that  appellant's  servants  had  knowledge  of 
the  presence  of  appellee  at  the  time  he  was 
attempting  to  get  on  the  car,  or  that  the 
car  had  stopped  for  passengers  at  that  place 
and  by  the  exercise  of  ordinary  care  on  their 
part  they  could  have  ascertained  his  presence. 
Without  proof  of  this  character  the  court 
could  not  have  submitted  the  case  to  the 
jury,  nor  could  the  jury  have  rendered  a 
verdict  for  appellee.  The  appellant  did  not 
bring  the  evidence  here,  and  it  must  be  pre- 
sumed that  the  lower  court  [486]  did  it* 
duty  in  this  regard  and  would  not  have  sub- 
mitted the  case  to  the  jury  unless  such  evi- 
dence has  been  introduced." 

For  the  reasons  stated,  the  judgment  must 
be  affirmed,  and  it  is  so  ordered. 

On  Rehearing. 

(April  27,  1915.) 

164  Ky.  350;   175  S.  W.  626. 

[351]  Carieoll,  J. — The  opinion  in  this 
case  was  handed  down  March  11,  1015,  and 
may  be  found  in  163  Ky.  481,  173  S.  W.  481. 
We  are  asked,  in  a  petition  for  a  rehearing, 
accompanied  by  motion  and  affidavits,  to  set 
aside  the  submission  of  the  case,  withdraw 
the  opinion,  and  permit  a  record  to  be  filed 
that  was  not  a  part  of  the  record  when  the 
case  was  disposed  of. 

The  exceptional  circumstances  attending 
this  motion  strongly  persuade  us  to  grant  it, 
but  in  view  of  the  uniform  ruling  of  this 
court  in  refusing  similar  requests,  it  must  be 
denied.  Christopher  v.  Searcy,  12  Bush 
(Ky.)  171;  Yeager  v.  Groves,  78  Ky.  278; 
Martin  v.  Royse,  54  S.  W.  177,  21  Ky.  I- 
Rep.  1353;  McOerty  v.  McGerty,  55  S.  \V. 
201,  21  Ky.  L.  Rep.  1360;  Leonard  v.  Cow- 
ling, 121  Ky.  631,  87  S.  W.  812,  89  S.  W. 
131;  Louisville  Bridge  Co.  v.  Neafus,  110 
Ky.  571,  62  S.  W.  2,  63  S.  W.  600. 

A  di0'erent  rule  prevails  when  a  motion  is 
made  by  appellee  to  file  an  additional  record 
after  an  opinion  has  been  handed  down  and 
before  the  petition  for  a  rehearing  has  been 
disposed  of.  Chesapeake,  etc.  R.  Co.  v.  Kelly, 
161  Ky.  668,  171  S.  W.  182;  Miller  Creek 
R.  Co.  V.  Barnett,  160  Ky.  846,  170  S.  W. 
202. 

Motion  denied. 
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ness, 1143. 

Introductory* 

The  earlier  decisions  passing  on  the  ques- 
tion whether  a  contract  which  depends  on  a 
contingency  for  its  performance  within  a 
year  is  within  the  statute  of  frauds,  are  re- 
viewed in  the  notes  to  Nonamaker  v.  Amos, 
4  Ann.  Cas.  170,  and  Okin  v.  Selidor,  138 
Am.  St.  Rep.  588.  This  note  presents  the 
recent  cases  on  the  subject. 

Oeneral  Rule* 

It  is  well  settled  that  where  the  perform- 
ance of  a  contract  depends  on  a  contingency, 
t]ie  happening  of  which  within  one  year  will 
amount  to  a  complete  performance,  but 
which  may  or  may  not  happen  within  a  year, 
the  section  of  the  statute  of  frauds  which 
requires  that  contracts  which  are  not  to  b^ 
performed  within  one  year  shall  be  in  writ- 
ing, does  not  apply. 

United  States, — Nester  v.  Diamond  Match 
Co.  143  Fed.  72,  74  C.  C.  A.  266. 

Alabama, — Philip  Carey  Mfg.  Co.  v.  South- 
ern Constr.  Co.  2  Ala.  App.  292,  66  So.  746. 

Arkansas. — Sullivan  v.  W^inters,  91  Ark. 
149,  18  Ann.  Cas.  597,  120  S.  W.  843;  Valley 
Planting  Co.  v.  WMse,  93  Ark.  1,  123  S.  W. 
768,  26  L.R.A.(N.S.)  403;  Hampton  v.  Cald- 
well, 95  Ark.  387,  120  S.  W.  816;  Graham  v. 
Joneshoro,  etc.  R.  Co.  11  Ark,  598,  164  S. 
W.  729. 

Connecticut, — Russell  v.  Slade,  12  Conn. 
455. 

Qeorg^ia. — Young  Men's  Christian  Assoc,  v. 
Estill,  140  Ga.  291,  Ann.  Cas.  1914D  136,  78 
S.  E.  1076,  48  L.R.A.(N.S.)   783. 

Idaho, — Darknell  v.  Coeur  d'Alene,  etc. 
Transp.  Co.  18  Idaho  61,  108  Pac.  536,  39 
L,R.A.(N.S.)   938. 

JllinoiB. — Hulse  v.  Hulse,  155  111.  App. 
343;  Dickinson  v.  McKay,  177  111.  App.  412; 
Mead  v.  Chicago,  etc.  R.  Co.  189  111.  App. 
323.  And  see  Julin  v.  Bauer,  82  111.  App. 
157. 

Kentucly. — Bullock     v.     Falmouth,     etc. 

Turnpike    Co.    85    Ky.    184,    3    S.    W.    129; 

Fain  v.  Turner,  9G  Ky.  634,  29  S.  W.  628; 

Ford  Lumber,  etc.  Co.  v.  Cobb,  138  Ky    174, 

Ann.  Cas.  1916E. — 72. 
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127  S.  W.  763 ;  Fidler  v.  Dils,  8  Ky.  L.  Rep. 
(Abstract)  266;  Myors  v.  Korb,  50  S.  W. 
1108,  21  Ky.  L.  Rep.  163.  See  also  Klein  v. 
Liverpool,  etc.  Ins.  Co.  57  S.  W.  250,  22  Ky. 
L.  Rep.  301;  East  Tennessee  Telephone  Co. 
V.  Paris  Electric  Co.  156  Ky.  762,  Ann.  Cas. 
1915C  543,  162  S.  W.  530.  And  see  the  re- 
ported case. 

Maryland, — Cole  v.  Singerly,  60  Md.  348. 

Massachusetts. — Peters  v.  Westborough,  19 
Pick.  364,  31  Am.  Dec.  142;  Blake  v.  Cole, 
22  Pick.  97. 

Missouri. — See  Hammack  v.  Friend,  180 
Mo.  App.  472,  166  S.  W.  647. 

Nebraska. — Powder  River  Live  Stock  Co. 
v.  Lamb,  38  Neb.  339,  56  N.  W.  1019;  Rey- 
nolds V.  Wymore  First  Nat.  Bank,  62  Neb. 
747,  87  N.  W.  912. 

New  Jersey. — Okin  v.  Selidor,  78  N.  J.  L. 
54,  78  Atl.  770,  138  Am.  St.  Rep.  538,  34 
L.R.A.(N.S.)   508. 

New  York. — ^Lockwood  v.  Barnes,  3  Hill 
128,  38  Am.  Dec.  620. 

Oklahoma. — ^Uncle  Sam  Oil  Co.  v.  Richards, 
158  Pac.  1187. 

rcrm*.— Adair  v.  Stalllngs,  165  S.  W.  140. 

West  Virginia. — ^Reckley  v.  Zenn,  74  W. 
Va.  43,  81  S.  E.  565;  McClanahan  v.  Otto- 
Marmet  Coal,  etc.  Co.  74  W.  Va.  543,  82  S. 
E.  752;  Coffman  v.  Viquesney,  84  S.  E.  1069. 

Thus  in  Powder  River  Live  Stock  Co.  v. 
Lamb,  38  Neb.  339,  56  N.  W.  1019,  it  was 
said:  "A  contract,  in  order  to  be  within  the 
purview  of  said  section^  must  be  such  that, 
by  its  terms,  caunot  be  performed  within  one 
year  from  the  making  thereof.  The  statute 
does  not  include  a  verbal  agreement  which 
may  possibly  or  probably  not  be  performed 
within  a  year,  nor  does  it  apply  to  a  parol 
contract,  in  the  terms  of  which  there  is  noth- 
ing inconsistent  with  a  full  and  complete 
performance  within  such  period.  When  a 
contract,  not  in  writing,  by  its  terms,  or  by 
any  fair  and  reasonable  construction  of  its 
provisions,  is  capable  of  being  performed 
within  a  year,  it  is  not  within  the  statute." 
So  the  court  said  in  Okin  v.  lUidor,  78  N.  J. 
L.  54,  78  Atl.  770:  "The  second  ground  can- 
not avail  the  appellant  for  the  reason  that 
although  Jiis  agreement  covers  five  years  it 
was  not  one  that  was  not  to  be  performed 
within  one  year  and  within  such  period  its 
performance  was  required.  The  section  of 
the  statute  of  frauds  is  cast  in  this  negative 
form,  hence  it  applies  wherever  by  no  con- 
tingency covered  by  the  contract  the  promisor 
can  within  one  year  from  the  making  of  his 
agreement  be  required  to  perform  it."  And 
in  Uncle  Sam  Oil  Co.,  v.  Richards  (Okla.) 
158  Pac.  1187,  it  was  said:  "Contracts,  to 
fall  within  this  section  of  the  statute  of 
frauds,  must  be  those  which  by  their  terms 
are  not  to  be  performed  within  one  year.    A 
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contract  which  may  or  may  not  be  performed 
within  a  year  does  not  fall  within  this  sec- 
tion of  the  statute  of  frauds.  It  is  only 
where  by  the  terms  of  the  contract  it  is  ap- 
parent that  the  performance  was  not  to  be 
completed  within  a  year  that  this  section 
becomes  applicable." 

Application  of  Rule, 

Mabriage  OB  Mabriage  Brokerage  Contract. 

An  agreement  to  marry,  the  performance 
of  which  is  made  to  depend  on  the  restora- 
tion to  health  of  one  of  the  parties  is  not 
within  the  statute  of  frauds.  McConahey  v. 
Griffey,  82  la.  564,  48  N.  W.  983.  So  a 
promise  by  a  man  to  marry  as  soon  as  he 
could  have  a  suitable  home  erected  and  wind 
up  his  business  affairs  so  that  he  could  quit 
labor,  take  a  vacation,  wedding  trip,  etc.,  has 
been  held  not  to  be  within  the  statute,  as  it 
did  not  appear  that  this  could  not  have  been 
done  within  the  year.  Huggins  v.  Carey 
(Tex.)   149  S.  W.  390. 

Duration  of  Contract  Contingent  on 
Fttture  Event. 

The  recent  cases  furnish  numerous  illus- 
trations of  the  rule  that  a  contract  which 
is  to  continue  until  the  happening  of  a  con- 
tingency, which  may  or  may  not  arise  within 
one  year,  is  not  within  the  statute,  and 
therefore  is  not  void  though  not  made  in 
writing.  Thus,  in  Reckley  v.  Zenn,  74  W. 
Va.  43,  81  S.  E.  566,  it  appeared  that  a  ver- 
bal contract  provided  that  the  plaintiff  for 
his  services  as  manager  of  a  timber  operation 
conducted  by  the  defendants  was  to  be  paid 
by  them  the  sum  of  $125  per  month,  and  in 
addition,  if  the  plaintiff  remained  with  them 
until  they  were  through  with  the  operation, 
two  per  cent  on  the  net  proceeds  of  all  sales 
made  of  lumber  during  the  plaintifl^s  man- 
agement and  the  same  per  cent  on  the  pro- 
ceeds of  a  sale  of  the  equipment  and  remain- 
ing stumpage.  The  court  said,  in  holding 
that  the  statute  of  frauds  did  not  apply: 
"Directly  applicable  to  the  facts  of  the  case 
at  hand  is  the  language  of  Mr.  Justice  Gray, 
in  Warner  v.  Texas,  etc.  R.  Co.  164  U.  S.  418 
[17  S.  Ct.  147,  41  U.  S.  (L.  ed.)  495]:  'The 
parties,  may  well  have  expected  that  the  con- 
tract would  continue  in  force  for  more  than 
one  year;  it  may  have  been  very  improbable 
that  it  would  not  do  so;  and  it  did  in  fact 
continue  in  force  for  a  much  longer  time. 
But  they  made  no  stipulation  which  in  terms, 
or  by  reasonable  inference,  required  that  re- 
sult. The  question  is  not  what  the  probably, 
or  expected,  or  actual  performance  of  the 
contract  was;  but  whether  the  contracts,  ac- 
cording to  the  reasonable  interpretation  of 
its  terms,  required  that  it  should  not  be  per- 


formed within  the  year.  No  definite  term  of 
time  for  the  performance  of  the  contract 
appears  to  have  been  mentioned  or  contem- 
plated by  the  parties;  nor  was  there  aDj 
agreement  as  to  the  amount  of  lumber  to  be 
sawed  or  shipped  by  the  plaintiff,  or  as  to 
the  time  during  which  he  should  keep  up  ):is 
mill.* " 

Verbal  contracts  have  been  held  to  he 
valid,  as  not  being  within  the  statute,  which, 
by  their  terms,  were  to  continue:  "So  lon<; 
as  the  defendant  controlled,  managed  and 
operated  said  river  as  aforesaid."  Nester  v. 
Diamond  Match  Co.  143  Fed.  72,  74  C.  C.  A. 
266;'  or  as  long  as  a  cotton  gin  was  operated 
at  a  certain  place,  Graham  v.  Jonesboro,  etc. 
R.  Co.  Ill  Ark.  698,  164  S.  W.  729;  or  until 
a  lessor  should  pay  the  lessee  a  certain  sum 
of  money,  Raynor  v.  Drew,  72  Cal.  307,  l-l 
Pac.  866;  or  so  long  as  an  employee  con- 
tinued to  hold  certain  stock  of  the  employing 
corporation,  Darknell  v.  Coeur  d'Alene,  etc. 
Transp.  Co.  18  Idaho  61,  108  Pac.  536,  39 
L.R.A.  (N.S.)  938;  or  so  long  as  an  employee 
should  '*live  and  prove  a  competent  and 
worthy  man,"  Cox  v.  Baltimore,  etc.  R.  Co. 
180  Ind.  495,  103  N.  E.  337,  50  L.R.A.  (N.S.) 
453;  or  so  long  as  an  employee  lived.  Pier- 
son   V.    Kingman   Milling   Co.   91   Kan.   77ri. 

139  Pac.  394,  rehearing  denied,  92  Kan.  468, 

140  Pac.  1033;  or  so  long  as  a  company  was 
engaged  in  the  sawmill  business  on  the  Ohio 
River,   Yellow    Poplar   Lumber   Co.   v.   Rule, 
106  Ky.  455,  50  S.  W.  685,  20  Ky.  L.  Rep. 
2006;  or  as  long  as  the  owner  of  a  coal  ele- 
vator   remained    in    the    coal    business    and 
handled  the  coal  in  the  manner  contemplated 
by  a  written  agreement   (of  which  the  fore- 
going was  a  verbal  renewal),  Frankfort,  etc. 
R.  Co.  v.  Jackson,  153  Ky.   534,    156  S.  W. 
103;    or   during   the   continuance   of   loggins* 
operations,    Niagara    F.    Ins.    Co.    v.    I^vne, 
162  Ky.  665,   172   S.   W.   1090;    or  provided 
the  business  should  be  continued  during  the 
term  of  the  contract,  H.  J.  McGrath  Co.  v. 
Marchant,    117    Md.    472,    83    Atl.    912;    or 
until   a   certain   indebtedness  was   paid,   and 
thereafter   indefinitely,  Campbell  v.  Burnett. 
120  Md.  214,  87  Atl.  984;  or  aa  long  as  the 
plaintiff  abstained   from   the   sale  of  a  cer- 
tain newspaper,  Rague  v.  New  York  Kvenin*; 
Journal  Pub.  Co.  164  App.  Div.  126,  149  N. 
Y.  S.  668;  or  until  the  lumber  company  **rut 
out"   the  timber  at  a  certain  place,  Texar- 
kana  Lumber  Co.   v.  Lennard,  47  Tex.   Civ. 
App.  116,  104  S.  W.  506,  affirming  04  S.  W. 
383;  or  as  soon  as  the  plaintiff  received  the 
money  due  on  certain  notes.  Hedges  v.  Strimg. 
3  Ore.  18,  or  so  long  as  a  third  party  otm- 
tinned   to   manufacture   certain   articles    for 
the   defendants,   Glenn   v.   Rudd,    3   Ont.    L. 
Rep.  422. 

In    Philip    Carey    Mfg.    Co.    ▼.    Southern 
Constr.  Co.  2  Ala."  App.  292,  56  So.  746,   it 
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was  held  that  a  contract  to  guarantee  for  a 
term  of  five  years  a  roof  furnished  for  and 
put  on  a  building,  was  not  an  ''agreement, 
which,  by  its  terms  is  not  to  be  performed 
within  one  year  from  the  making  thereof/* 
within  the  meaning  of  those  words  as  used 
in  the  statute  of  frauds  (Code,  §  4289)  as 
the  contingency  on  which  the  liability  was 
to  accrue  might  happen  within  the  year.  In 
Young  Men's  Christian  Assoc,  v.  Estill,  140 
Ga.  291,  Ann.  Cas.  1914D  136,  78  S.  E.  1075, 
48  L.R.A.(N.S.)  783,  it  was  held  that  a 
veri)al  promise  to  pay  $500  to  a  charitable 
corporation  on  the  beginning  of  the  contem- 
plated work  of  constructing  a  building  in 
furtherance  of  the  general  corporate  design, 
was  a  contract  dependent  on  a  contingency 
which  could  occur  within  the  year,  and 
therefore  was  not  within  the  statute  of 
frauds.  In  Robinson  v.  Western  Union  Tel. 
Co.  169  Mich.  503,  135  N.  VV.  292,  it  appeared 
that  although  there  had  been  talk  of  a  year's 
employment,  it  was  not  agreed  to,  and  an 
unconditional  contract  for  six  months'  em- 
ployment had  been  made,  with  a  conditional 
clause  for  employment  after  the  expiration 
of  the  six  months'  period,  if  the  employee 
had  made  good.  The  court  held  that  the 
contract  was  not  within  the  statute  of  frauds. 
In  Hall  V.  Cook  (Tex.)  117  S.  W.  449,  it 
was  held  that  a  verbal  contract  whereby  the 
plaintiffs  were  to  bore  a  well  500  feet,  and 
if  a  sufficient  flow  of  water  was  not  obtained 
at  that  depth,  they  were  to  continue  to  bore 
to  800  feet,  unless  they  were  caused  to  stop 
by  the  defendant  before  reaching  that  depth, 
was  not  within  the  statute  of  frauds. 

A  contract  for  the  employment  of  the 
plaintiff  by  the  defendant  "If  I  buy  the 
mill,"  has  been  held  not  to  be  within  the 
statute.  Cole  v.  Singer ly,  60  Md.  348.  And 
a  like  ruling  has  been  made  as  to  an  oral 
contract  for  the  division  of  the  proceeds  of 
a  sale  of  land  to  be  made  thereafter,  wherein 
no  definite  time  was  agreed  on  within  which 
the  contract  should  be  performed,  Sullivan  v. 
Winters,  91  Ark.  149,  18  Ann.  Cas.  579,  120 
S.  W\  843;  and  as  to  an  oral  agreement  to 
cancel  a  trade  if  the  defendant  became  dis- 
satisfied, Coffman  v.  Viquesney  (W.  Va.)  84 
S.  £.  1069.  It  has  been  held  that  an  agree- 
ment to  pay  the  plaintiff  from  week  to  week, 
what  he  needed,  the  balance  to  be  retained 
and  paid  him  when  he  had  learned  his  trade, 
was  not  within  the  statute,  Myers  v.  Korb, 
50  S.  W.  1108,  21  Ky.  L.  Rep.  163. 

A  parol  contract  betw^een  a  street  railway 
company  and  a  railroad  company  for  the 
erection  of  gates  and  the  maintenance  of  a 
watchman  at  a  crossing  of  their  respective 
tracks,  the  expenses  of  which  were  to  be 
borne  equally  by  the  companies,  in  which 
contract  no  time  fixed  for  its  performance, 
has  been  held  not  to  be  within  the  statute 
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of  frauds.  Richmond  Union  Pass.  R.  Co.  t. 
Richmond,  etc.  R.  Co.  90  Va.  670,  32  S.  E. 
787,  wherein  the  court  said:  "'Clause  7, 
sec.  2840,  Code  1887,  contemplates  such  con- 
tracts as  on  their  face  have  performance 
postponed  beyond  one  year,  and  not  such  as 
may  or  may  not  chance  to  be  performed  with- 
in that  period.'  .  .  .  'Agreements  to  con- 
tinue to  do  something  for  an  indefinite  pe- 
riod, which  may  be  terminated  at  any  time 
by  either  party;  or  which  may  be  terminated 
by  such  a  change  in  the  circumstances  of  the 
parties  as  will  make  it  unreasonable  or  un- 
necessary that  they  should  be  farther  bound, 
the  contingency  of  such  change  of  circum- 
stances being  implied  in  the  nature  of  the 
contract,  are  not  within  the  statute.'  Browne 
on  Statute  of  Frauds  (5th  ed.)  276a;  1  Reed 
on  State  of  Frauds,  sec.  197.  In  Talmadge 
V.  Rensselaer,  etc.  R.  Co.  13  Barb.  (N.  Y.) 
493,  this  principle  is  strikingly  illustrated. 
In  that  case  the  defence  to  an  action  for 
injury  to  the  plaintiff's  cattle  by  running 
over  them  with  railway  cars,  was  that  the 
plaintiff  had  verbally  agreed  to  build  and 
maintain  a  fence  along  the  railroad  opposite 
his  land,  whence  his  cattle  escaped  on  to  the 
track  at  the  time  of  the  injury.  This  agree- 
ment was  held  not  to  require  a  writing  under 
the  statute  of  frauds,  but,  says  Browne  (sec. 
273a)  upon  doubtful  ground.  'It  would  have 
been  properly  so  held  upon  the  ground,' 
says  that  author,  'that  the  duration  of  the 
plaintiff's  promise  to  maintain  the  fence  was 
obviously  limited  (though  no  words  said  to 
that  effect)  by  the  duration  of  the  circum- 
stances of  the  parties  which  led  to  the  mak- 
ing of  it.  If  the  road  should  cease  to  be 
used  by  the  promisee  or  its  assigns  for  rail- 
way purposes,  it  is  unreasonable  to  suppose 
that  the  fence  was  still  to  be  maintained, 
the  reason  for  maintaining  it  no  longer  ex- 
isting; and  this  might  well  happen  within 
the  space  of  a  year,  consistently  with  the 
understanding  and  rights  of  the  parties.' 
The  case  cited  seems  to  be  quite  as  strong 
for  the  application  of  the  statute  as  that 
under  consideration.  A  change  of  circum- 
stances surrounding  the  parties  would  at  any 
time  have  determined  the  contract,  and  it 
may  be  observed  that  such  a  change  has  in 
fact  taken  place,  and  the  gate  is  no  longer 
maintained  where  it  was  placed  in  the  first 
instance."  An  oral  contract  of  employment 
to  superintend  the  making  and  gathering  of 
a  crop  of  cotton,  in  which  no  definite  term 
was  specified,  has  been  held  not  to  be  within 
the  statute  of  frauds.  Valley  Planting  Co. 
V.  Wise,  93  Ark.  1,  123  S.  W.  768,  26  L.R.A. 
(N.S.)  403,  wherein  the  court  said:  "The 
contract  in  question  did  not  fall  within  the 
operation  of  the  statute  of  frauds,  for  it  can- 
not be  said  that  it  was,  according  to  its 
terms,  'not  to  be  performed  within  a  year.' 
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It  may  or  may  not,  axicording  to  the  agree- 
ment, have  been  performed  within  a  year. 
This  depended  upon  the  course  of  the  seasons, 
weather  conditions  during  the  planting  and 
crop-gathering  seasons,  particularly  the  lat- 
ter; and  also  the  scarcity  or  plentifulness  of 
farm  labor  and  appellee's  ability  to  secure 
labor  during  those  seasons.  We  are  asked  to 
say,  by  way  of  judicial  cognizance,  that  a 
crop  of  cotton  cannot  be  made  and  gathered 
within  a  year;  or  at  least,  that  such  a  feat 
is  so  unusual  in  this  state  that  it  could  not 
have  been  within  the  understanding  and  con- 
templation of  the  parties  to  the  present  C(hi- 
tract;  but  we  are  unwilling  to  make  such  a 
declaration.  On  the  contrary,  if  we  should 
resort  to  matters  of  common  knowledge 
among  residents  of  the  cottongrowing  locali- 
ties as  to  the  course  of  the  seasons  and  as 
to  the  culture  and  production  of  cotton,  we 
should  say  that  a  crop  of  cotton  can  be,  under 
favorable  conditions,  planted,  harvested, 
ginned  and  marketed  within  a  year.  That 
depends  mainly  upon  weather  conditions  dur- 
ing the  gathering  season  and  the  amount  of 
farm  labor  available;  and  if  these  conditions 
are  favorable,  there  appears  to  be  no  reason 
why  the  crop  cannot  be  made  and  gathered 
within  a  year  from  the  time  in  which  the 
contract  in  question  was  made,  which  was 
early  in  December,  1907.  We  are  not  un- 
mindful of  the  adage  among  Southern  farm- 
ers that  it  requires  'thirteen  months  in  eacli 
year'  to  make  and  gather  a  crop  of  cotton, 
which  is  perhaps  due  to  the  proneness  of 
mankind  to  magnify  the  difficulties  of  one's 
own  task  and  to  r^ard  those  of  others  as 
less  arduous  and  exacting.  But  this  cannot 
be  accepted  as  a  truism  so  as  to  control,  in 
law,  the  binding  force  of  the  contract.  Ac- 
cording to  the  terms  of  the  contract  in  the 
present  case,  as  established  by  the  evidence 
accredited  by  the  jury,  appellee  agreed  to 
perform  certain  work  for  a  gross  stipulated 
price.  Relf-interest  was  a  natural  incentive 
to  conclude  the  engagement  by  getting  the 
crop  gathered  as  speedily  as  possible,  and  he 
impliedly  agreed  to  do  this,  his  employer 
having  the  right  to  expect  and  demand  as 
much  of  him.  That  being  true,  we  cannot 
say  that  it  was  the  understanding  and  con- 
templation of  the  parties,  when  the  contract 
was  entered  into,  that  it  was  not  to  be  per- 
formed within  a  year." 

But  in  Williams  v.  Apothecaries  Hall  Co. 
80  Conn.  603,  69  Atl.  12,  wherein  it  ap- 
peared that  it  was  orally  agreed  that  the 
tenant  of  a  corporation,  under  a  lease  from 
year  to  year,  should  continue  in  possession 
under  the  lease  until  the  question  as  to  the 
sale  or  division  of  certain  capital  stock  of 
the  corporation  should  be  determined  and  the 
stock  disposed  of,  and  in  the  meantime  the 
tenant    should    pay    his    agreed    rent    either 


monthly  or  quarterly,  it  was  held  that  the 
agreement  was  within  the  statute  of  frauds 
and  therefore  void. 

Payment  of  Monet  under  Contract 
Contingent  on  Future  Event. 

An  agreement  to  pay  a  certain  sum  of 
money  on  a  contingency  which  may  possibly 
happen  within  one  year,  is  not  within  the 
statute  of  frauds  and  hence  is  valid  although 
verbal.  Hulse  v.  Hulse,  155  III.  App.  343; 
Dickinson  v.  McKay,  177  111.  App.  412;  Lins- 
cott  V.  Mclntire,  15  Me.  201,  33  Am.  Dec. 
602;  Blake  v.  Cole,  22  Pick.  (Mass.)  97. 
So,  agreements  have  been  held  to  be  witliin 
that  rule  which  consisted  of  promises  to  re- 
imburse the  surety  on  a  bond,  if  the  prin- 
cipal within  one  year  failed  to  make  certain 
payments,  or  to  observe  certain  rules,  or  if 
he  engaged  in /.business  on  his  own  account, 
Dickinson  v.  McKay,  177  111.  App.  412;  or 
to  pay  a  sum  dependent  on  the  amount 
realized  on  a  sale  of  certain  premises,  Lins- 
cott  V.  Mclntire,  15  Me.  201,  33  Am.  Dec.  602. 

In  Blake  v.  Cole,  22  Pick.  (Mass.)  07, 
wherein  it  appeared  that  the  defendant  be- 
came surety  on  a  bond  at  the  request  of  the 
plaintiff's  intestate  and  on  his  verbal  engage- 
ment to  indemnify  him,  it  was  held  that  as 
the  bond  might  be  forfeited  for  breaches 
within  the  year,  or  the  estate  settled  within 
that  time,  the  contract  was  not  within  the 
statute. 

Contract  or  Insurance. 

Insurance  contracts  are,  of  course,  to  be 
performed  on  a  contingency  which  may  hap- 
pen within  a  year,  and  therefore  are  not 
within  the  statute  of  frauds.  American  Cent. 
Ins.  Co.  V.  Leake,  104  S.  W.  373,  31  Ky.  L. 
Rep.  1016;  Carter  v.  Bankers'  L.  Ins.  Co.  «3 
Neb.  810,  120  N.  W.  455;  International 
Ferry  Co.  v.  American  Fidelity  Co.  207  X. 
Y.  350,  101  N.  E.  160,  reversing  judgment 
145  App.  Div,  906,  129  N.  Y.  S.  1129;  Croft 
V.  Hanover  F.  Ins.  Co.  40  W.  Va.  508,  21 
S.  E.  854,  52  Am.  St.  Rep.  902. 

Contract  Which  May  Be  Performed  ob 
Terminated  at  W'ill. 

It  has  been  held  that  a  contract  which  may 
be  performed  and  thus  terminated,  at  will, 
on  less  than  a  year's  notice,  is  not  within 
the  statute  of  frauds.  Prout  v.  Webb,  87 
Ala.  593,  6  So.  190;  Kutz  v.  Fleisher,  67 
Cal.  93,  7  Pac.  195;  Mead  v.  Chicago,  etc. 
R.  Co.  189  111.  App.  323;  Durgin  v.  Smith, 
115  Mich.  239,  73  N.  VV.  361;  Stitt  v.  Rat 
Portage  Lumber  Co.  98  Minn.  52,  107  X.  \V. 
824;  Girton  v.  Daniels,  35  Xev.  438,  12i> 
Pac.  555;  Jagau  v.  Goetz,  11  Misc.  380,  :12 
N.  Y.  S.  144;  Seddon  v.  Rosenbaum,  85  Va. 
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928,  9  S.  E.  320,  3  L.R.A.  337.  So,  where 
a  contract,  from  its  very  nature,  depends  for 
its  continued  existence  on  the  continuation 
of  the  business  engaged  in  at  the  time  by  the 
parties  thereto  respectively,  and  either  party 
may  continue  to  engage  in  the  same  business 
for  any  number  of  years,  or,  on  the  other 
hand,  either  party  may  desist  from  the  busi- 
ness within  a  vear  from  the  date  of  the  con- 
tract,  and  such  a  discontinuance  by  either 
party  will  terminate  the  contract,  it  is  not 
within  the  statute  of  frauds.  Prout  v.  Webb, 
87  Ala.  593,  6  So.  190. 

In  Smith  v.  Conlin,  19  Hun  (X.  Y.)  234, 
it  was  held  that  a  contract  whereby  the 
plaintiff  was  employed  from  October  of  one 
year  to  October  first  of  the  next  year,  and 
for  a  further  year  to  commence  on  the  last 
mentioned  day,  if  no  notice  should  be  given 
by  either  party,  at  least  two  weeks  prior  to 
that  date,  was  not  within  the  statute.  To 
the  same  effect,  see  General  Electric  Inspec- 
tion Co.  V.  Ebling  Brewing  Co.  52  Misc.  145, 
101  N.  Y.  S.  648.  It  has  been  held  that  the 
statute  of  frauds  did  not  apply  to  a  contract 
for  the  sale  of  lumber  which  provided  that 
the  agreement  waa  to  remain  in  force  for 
one  year,  and  that  the  purchaser  should  have 
the  right  to  renew  the  same  for  five  years 
more,  and  therefore,  in  the  exercise  of  that 
option,  it  was  not  necessary  for  the  parties 
to  enter  into  a  new  writingt  Byrne  Mill  Co. 
V.  Robertson,  149  Ala.  273,  42  So.  1008.  In 
Kiddle  v.  Whitmore  (Minn.)  158  N.  W.  808, 
it  was  held  that  a  verbal  agreement  extend- 
ing a  lease  for  another  year,  under  the  same 
terms  and  subject  to  the  provisions  of  the 
former  written  lease,  and  made  before  the 
expiration  of  the  first  lease,  was  within  the 
statute  of  frauds  and  unenforceable. 

The  cases  holding  that  a  contract  which  is 
not  to  be  performed  within  one  year,  but 
which  is  terminable  at  the  option  of  the  par- 
ties, is  within  the  statute  of  frauds,  are  col- 
lated in  the  notes  to  Wagniere  v.  Dunnell, 
17  Ann.  Cas.  205,  and  Hanau  v.  ElirlicJi, 
Ann.  Cas.  1912B  730. 

CoNTBAcr  TO  Continue  during  Life  or  Ter- 
minate BY  Death  of  Certain  Person. 

A  contract  which,  by  its  provisions,  is  to 
continue  during  the  lifetime  of  a  certain 
person,  or  which  by  reason  of  its  personal 
nature  will  be  deemed  to  be  terminated  on 
the  death  of  a  party  thereto,  is  not  within 
the  statute  of  frauds. 

/2Wnow.*-08good  v.  Skinner,  111  111.  App. 
606,  judgment  affirmed  211  111.  229,  71  N.  E. 
869;  Mead  r.  Chicago,  etc.  R.  Co.  189  111. 
App.  323.  And  see  White  v.  Murtland,  71 
111.  250,  22  Am.  Rep.  100. 

/twiiana.— Wiggins  v.  Keizer,  6  Ind.  252; 
Harper   v.   Harper,   57   Ind.   647;    American 
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Quarries  Co.  v.  Lay,  37  Ind.  App.  386,  73 
N.  E.  608.  Compare  Goodrich  v.  Johnson,  66 
Ind.  258. 

Kentucky, — McDaniel  v.  Hutcherson,  136 
Ky.  412,  124  S.  W.  384;  Waggener  v.  Hows- 
ley,  164  Ky.  113,  175  S.  W.  4;  Whitley  v. 
Whitley,  80  S.  W.  825,  26  Ky.  L.  Rep.  134. 
See  also  Jones  v.  Comer,  76  S.  W.  392,  25 
Ky.  L.  Rep.  -773.     And  see  the  reported  case. 

Maryland. — Wilhelm  v.  Hardnian,  13  Md. 
140. 

M<Ms<whusett(t. — Peters  v.  W^estborough,  19 
Pick.  (Mass.)   364,  31  Am.  Dec.  142. 

Missouri. — Wynn  v,  FoUowill,  98  Mo.  App. 
463,  72  S.  W.  140, 

"Sew  Jersey. — Burgesser  v.  Wendel,  73  N. 
J.  L.  286,  62  AU.  994. 

"New  York. — ^Tolley  v.  Greene,  2  Sandf.  Ch. 
91;  Rhodes  v.  Rhodes,  3  Sandf.  Ch.  279; 
McLees  v.  Hale,  10  W'end.  426;  McKinney  v. 
McCloskey,  8  Daly  368,  affirmed  76  N.  Y.  594. 

Ohio. — Weatropp  v.  Westropp,  7  Ohio  Cir. 
Dec.  14. 

Tennessee. — Compare  Deaton  v.  Tennessee 
Coal,  etc.  Go.  12  Heisk.  650. 

TeJMM.-^Shropshire  v.  Adams,  40  Tex.  Civ. 
App.  339,  89  S.  W.  448;  Tipton  v.  Tipton, 
65  Tex.  Civ.  App.  192,  118  S.  W.  842. 

Utah. — Johnson  v.  Johnson,  31  Utah  408, 
88  Pac.  230. 

Ca/»ada. — Spencer  v.  Spencer,  23  Manitoba 
461,  24  West.  L.  Rep.  420,  4  West.  W.  Rep. 
785,  11  Dominion  L.  Rep.  801. 

Illustrations  of  the  foregoing  rule  are  as 
follows:  A  promise  by  the  father  of  an  ille- 
gitimate child  to  pay  for  the  past  and  future 
raising  of  the  child,  Wiggina  v.  Keizer,  6 
Ind.  252;  a  contract  to  furnish  ''hired  help" 
to  tlie  plaintiff  for  the  purpose  of  keeping, 
supporting  and  caring  for  the  defendant's 
child  for  two  years  and  eight  months,  Wynn 
V.  Followill,  98  Mo.  App.  463,  72  S.  E.  140; 
a  contract  to  rear  and  maintain  the  child 
of  another,  see  the  reported  case,  and  Jones 
V.  Comer,  76  S.  W.  392,  25  Ky.  U  Rep. 
773;  a  contract  to  support  and  school  an 
infant  for  seven  years  and  pay  him  for  work 
and  labor  performed,  Wilhelm  v.  Hardman, 
13  Md.  140;  an  agreement  between  the  over- 
seers of  tlie  poor  and  an  individual  for  the 
support  of  a  bastard  child  for  five  or  six 
years,  McLees  v.  Hale,  10  Wend.  (N.  Y.) 
426;  a  contract  to  take  charge  of  an  orphan 
and  to  provide  him  with  all  necessaries  until 
he  became  of  age;  McKinney  v.  McCloskey, 
8  Daly  368,  affirmed  76  N.  Y.  594;  an  agree- 
ment to  support  another  for  a  number  of 
years,  Peters  v.  Westborough,  19  Pick. 
(Mass.)  364,  31  Am.  Dec.  142;  a  promise  to 
pay  a  certain  sum  weekly  to  the  defendant 
as  long  as  she  lived  in  a  certain  house, 
Burgesser  v.  Wendel,  73  N.  J.  L.  286,  62 
Atl.  994;  an  oral  agreement  between  an  in- 
dividual   conducting    an    advertising   agency 
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and  a  railroad  company  whereby  the  latter 
was  to  place,  when  so  requested,  its  advertise- 
ments in  papers  and  magazines,  for  which 
payment  was  to  be  made  at  regular  adver- 
tising rates  in  passenger  transportation  over 
its  lines,  Mead  v.  Chicago,  etc.  R.  Co.  189 
111.  App.  323;  an  agreement  to  furnish  the 
plaintiff  a  home  during  the  defendant's  life 
and  to  give  him  the  home  place  at  the  latter's 
death,  McDaniel  v.  Hutcherson,  136  Ky.  412, 
124  S.  W.  384;  a  contract  to  pay  as  rent  of 
land  one-third  of  the  grain  and  one- fourth  of 
the  cotton  raised  each  year  on  the  land  dur- 
ing the  lifetime  of  the  grantor,  Tipton  v. 
Tipton,  65  Tex.  Civ.  App.  192,  118  S.  W. 
842;  an  agreement  to  give  the  grantor,  dur- 
ing his  life,  one-half  of  all  the  crops  produced 
each  year  on  the  land,  Johnson  v.  Johnson, 
31  Utah  408,  88  Pac.  230;  an  oral  partner- 
ship agreement  for  five  years  to  deal  in  cat- 
tle, Shropshire  v.  Adams,  40  Tex.  Civ.  App. 
339,  89  S.  W.  448;  a  contract  to  support 
another  for  life,  Harper  v.  Harper,  57  Ind. 
547;  Whitley  v.  Whitley,  80  S.  W.  826,  26 
Ky.  L.  Rep.  134;  Waggener  v.  Howsley,  164 
Ky.  113,  176  S.  W.  4;  Westropp  v.  Westropp, 
7  Ohio  Cir.  Dec.  14;  Spencer  v.  Spencer,  23 
Manitoba  461,  24  West.  L.  Rep.  420,  4  West. 
W.  Rep.  786,  11  Dominion  L.  Rep.  801. 
Compare  Goodrich  v.  Johnson,  66  Ind.  258, 
wherein  it  was  held  that  the  oral  agreement 
or  promise  of  the  putative  father  of  a  bas- 
tard child  to  support  it  until  it  became  of 
age,  by  its  express  terms,  was  not  to  be,  and 
could  not  be,  performed  within  one  year  from 
the  making  thereof,  as  it  was  a  continuing 
promise,  extending  through  the  period  of 
twenty-one  years  from  the  making  thereof, 
and  was  not  to  be  fully  performed  until  after 
the  lapse  of  all  those  years. 

In  American  Quarries  Co.  v.  Lay,  37  Ind. 
App.  386,  73  N.  E.  608,  it  was  held  that  a 
contract  whereby  the  plaintiff  in  considera- 
tion of  his  wages,  necessary  nurse  hire  and 
all  doctor's  bills  resulting  from  his  then  pres- 
ent disability,  and  employment  when  recov- 
ered, released  the  defendant  from  any  claim 
arising  out  of  an  accident  sustained  by  the 
plaintiff  on  a  certain  date,  was  personal  in 
character  and  might  have  been  terminated 
within  a  year  by  death,  and  was  not,  there- 
fore, within  the  statute  of  frauds.  In  Mar- 
tin V.  Batchelder,  69  N.  H.  360,  41  Atl.  83, 
it  was  held  that  an  agreement  to  keep  a 
horse  a  year  for  the  use  of  it,  was  not  within 
the  statute,  as,  if  the  horse  had  died  within 
the  year,  the  agreement  would  have  been 
fully  performed. 

But  in  Deaton  v.  Tennessee  Coal,  etc.  Co. 
12  Heisk.  (Tenn.)  650,  a  parol  contract 
whereby  the  defendant  agreed  to  support  a 
widow  and  her  three  children  until  the 
youngest  became  of  age,  and  if  she  died  be- 
fore that  time,  to  support  the  children  until 


the  youngest  child  became  of  age,  was  held 
to  be  within  the  statute  of  frauds.  The  rea- 
son assigned  by  the  court  was  that  the  con- 
tract, by  its  terms,  could  not  be  performed 
within  the  year,  except  on  the  death  of  the 
widow  and  all  three  of  the  children  within 
that  period,  and  while  the  happening  of  such 
an  extraordinary  contingency  might  defeat 
the  performance  of  the  contract,  ...  it 
would  not  take  the  case  out  of  the  statute; 
that  the  contract  was  for  the  payment  of  a 
specific  amount  monthly  until  a  definite  pe- 
riod, namely,  when  the  youngest  child  should 
become  of  age,  and  though  the  performance 
of  the  contract  might  be  defeated  by  the 
death  of  all  the  parties  for  whose  benefit  it 
was  made  within  the  year,  that  would  not 
operate  as  a  performance  of  the  contract. 
And  in  Hagan  v.  McNary,  170  Cal.  141,  148 
Pac.  937,  L.R.A.1915E  562,  it  was  held  that 
a  verbal  agreement  that  the  defendant's  intes- 
tate would  pay  a  certain  sum  to  the  plaintiff 
if  slie  would  furnish  him  with  a  home  for 
his  natural  life,  was  invalid  as  being  within 
the  statute  of  frauds,  though  the  plaintiff 
had  performed  her  part  thereof.  The  court 
held  that  as  the  agreement  stated  no  time 
for  the  payment  of  the  money  and  the  serv- 
ices were  not  and  could  not  be  completed 
until  the  intestate's  death,  the  agreement 
did  not  become  completely  executed,  nor  did 
the  obligation  to  pay  become  matured  until 
the  services  had  been  completely  performed, 
which  did  not  take  place  until  the  moment 
of  death,  and  no  obligation  arose,  therefore, 
until  the  moment  after.  In  Chase  v.  Hink- 
ley,  126  Wis.  76,  6  Ann.  Cas.  328,  106  N.  W. 
230,  110  Am.  St.  Rep.  896,  2  UR.A.(X.S.l 
738,  the  court  said:  "There  are  authorities 
holding  that  contracts  for  personal  services 
are  not  within  the  statute,  since  only  those 
are  which  cannot  be  performed  within  a  year, 
not  those  which  may  be  contingently  termi- 
nated. It  is  reasoned  that  since  the  death 
of  a  servant  ends  his  term  of  service  without 
breaking  his  contract,  though  in  form  not  to 
be  performed  within  a  year  it  may  be  so 
performed.  .  .  .  Though  the  death  of  the 
servant  has  the  effect  stated,  leaving  the  em- 
ployer liable  upon  the  contract  for  the  time 
service  was  actually  rendered,  it  is  held  gen- 
erally that  contracting  parties  are  not  pre- 
sumed to  have  in  mind  the  termination  of 
the  agreement  in  that  way,  and  that  the 
mere  legal  effect,  as  to  excusing  full  perform- 
ance, will  no  mor^  take  the  case  out  of  the 
statute  than  would  any  other  act  having  like 
effect.  Such  a  case  differs  from  that  where 
one  contracts  to  render  continuous  service 
terminable  upon  a  stipulated  contingency,  as 
to  support  another  for  the  remainder  of  his 
natural  life.  Such  a  contract  is  not  within 
the  statute  because  by  its  terms  it  ceases 
with  the  death  contemplated.     .    .     .    Ordi- 
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nary  contracts  for  personal  services  are  not 
a^ected  by  that  rule  according  to  the  great 
weight  of  authority.  .  .  .  So  it  will  be 
found  that  in  cases  involving  such  services 
the  statute  is  applied  regardless  of  the  fact 
that  the  legal  effect  of  the  cervant's  death 
is  to  terminate  the  agreement. 
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Contract  to  Be  Performed  on  Death  of 
Certain  Person. 

It  has  been  held  that  a  contract  which  is 
to  be  performed  at  the  death  of  a  certain 
person,  is  not  within  the  statute  of  frauds. 
Adams  v.  Adams,  26  Ala.  272;  Stewart  v. 
Smith,  6  Cal.  App.  152,  91  Pac.  667;  Alder- 
man V.  Chester,  34  Ga.  152 ;  Thomas  v.  Feese, 
51  S.  W.  150,  21  Ky.  L.  Rep.  206.  And  see 
Edwards  v.  Farve  (Miss.)  71  So.  12.  Thus 
it  lias  been  held  that  an  agreement  to  make  a 
testamentary  disposition  of  "all  the  property 
of  which  the  testator  might  die  seised  or 
possessed*'  to  her  children,  was  not  within 
the  statute.  Stewart  v.  Smith,  6  Cal.  App. 
152,  91  Pac.  667.  An  agreement  to  pay  for 
services  by  a  testamentary  provision  is  not 
within  the  statute.  Heery  v.  Reed,  80  Kan. 
380,  10  Pac.  846;  Clark  v.  Cordry,  69  Mo. 
App.  6.  And  see  Kenyon  v.  Youlen,  53  Him 
591,  6  N.  Y.  S.  784,  25  N.  Y.  St.  Rep.  299. 

Contract  Not  to  Engage  in  Certain 

Business. 

Inasmuch  as  a  contract  not  to  engage  in  a 
certain  bui^iness  may  be  ended  within  a  year 
by  the  death  of  the  promisor,  that  class  of 
contracts  is  not  required  to  be  in  writing 
by  the  statute  of  frauds.  Hampton  v.  Cald- 
well, 95  Ark.  387,  129  S.  W.  816;  Hall  v. 
Solomon,  61  Conn.  476,  23  Atl.  876,  29  Am. 
St.  Rep.  218;  Osgood  v.  Skinner,  111  111. 
App.  606,  affirmed  211  III.  229,  71  N.  E.  869; 
Welz  v.  Rhodius,  87  Ind.  1,  44  Am.  Rep. 
747;  Wolverton  v.  Bruce,  6  Indian  Ter.  135, 
89  S.  W.  1018;  Sauser  v.  Kearney,  147  la. 
335,  126  N.  W.  322;  Nickell  v.  Johnson,  162 
Ky.  520,  172  S.  W.  938;  Doty  v.  Martin,  32 
Mich.  462;  Erwin  v.  Hayden  (Tex.)  43  S. 
\V.  610;  Tomlin  v.  Clay  (Tex.)  167  S.  W. 
204.  See  also  Dickinson  v.  McKay,  177  111. 
App.  413;  Smalley  v.  Greene,  52  la.  241,  3 
X.  W.  78,  35  Am.  Rep.  267;  Whittaker  v. 
Welch,  15  X.  Bruns.  436.  Compare  McGirr 
V.  Campbell,  71  App.  Div.  83,  75  N.  Y.  S. 
571;  Gottschalk  v.  Witter,  25  Ohio  St.  76. 
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SO  Colo.  248  f  149  Pac,  267. 


Animals  —  Ltoenslng:  of  Dogs  —  Power 
of  Mnnieipality. 

Municipal  Code  of  City  and  County  of 
Denver,  c.  16,  art.  2,  §  747  et  seq.  prescrib- 
ing license  fees  for  the  keeping  of  dogs  and 
penalties  for  failure  to  pay,  are  constitu- 
tional, since  the  regulation  of  the  keeping  of 
dogs  is  within  the  police  power  of  the  state, 
and  may  be  delegated  to  cities  and  towns. 

[See  1  R.  C.  L.  tit.  Animals,  p.  1127.] 

Same. 

The  regulation  of  dogs,  a  branch  of  its 
police  power  which  the  state  may  delegate  to 
a  city,  is  not  limited  to  dogs  running  at 
large,  but  extends  to  the  keeping  of  dogs. 

Notiee  —  Neeewlty  of  Wrltli&s. 

The  general  rule  is  that  notice  required 
by  law  to  be  given  is  notice  in  writing,  and 
whenever  by  statute  or  ordinance  a  duty  is 
imposed  on  an  individual,  for  the  neglect  of 
which  he  is  subject  to  a  penalty,  notice  is 
required  before  liability  arises,  unless  the 
contrary  is  expressly  provided. 

[See  note  at  end  of  this  case.] 

Error  to  County  Court,  City  and  County 
of  Denver:    Class,   Judge. 

Prosecution  against  Ihincan  McPhail  for 
violation  of  municipal  ordinance.  Defendant 
convicted  and  -brings  error.  The  facts  are 
stated  in  the  opinion.    Reversed. 

Duncan  McPhail  for  plaintiff  in  error. 

/.  3r.  Stevens,  W.  H,  Bryant,  H.  J.  0' Bryan, 
J.  A.  Marsh,  William  R.  Kennedy  and  Paul 
Knoioles  for  defendant  in  error. 

[248]  Teller,  J.— The  plaintiff  in  error 
was  convicted  of  violating  section  750  of 
article  2,  chapter  16  of  the  Municipal  Code 
of  [249]  the  City  and  County  of  Denver, 
which  requires  owners  of  dogs  to  pay  to  the 
city  treasurer,  annually,  a  prescribed  sum 
for  each  dog  so  owned  or  kept  in  said  city. 
He  alleges  error  in  the  proceedings  and  seeks 
to  reverse  the  judgment  imposing  a  fine  upon 
him. 

Section  747  of  the  said  Municipal  Code 
reads  in  part  as  follows:  "It  shall  be  the 
duty  of  said  dog  license  inspector  to  ascertain 
whether  or  not  proper  license  has  been  paid 
for  any  dog,  as  provided  by  ordinance.  In 
the  event  said  license  has  not  been  paid,  and 
the  same  evidenced  by  proper  license  receipt, 
tag  or  stamped  collar,  it  shall  be  the  duty 
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of  said  inspector  to  serve  every  person  own- 
ing, keeping  or  harboring  any  dog  so  un- 
licensed, with  notice,  warning  such  person 
to  pay  said  license  as  the  law  provides,  with- 
in twenty-four  hours  from  the  serving  of 
such  notice.  If  any  person  so  served  with 
notice  shall  fail  to  pay  to  the  treasurer  at  his 
office  within  the  time  allowed  by  said  notice, 
it  shall  be  the  duty  of  said  inspector  to  sum- 
mon into  court  said  person  as  provided  by 
ordinance." 

A  further  section  provides  a  penalty  for  the 
violation  of  the  ordinance,  and  under  this 
section  a  fine  was  assessed  against  the  plain- 
tiff in  error. 

It  was  admitted  on  the  trial  that  plaintiff 
in  error  owned  a  dog,  and  had  paid  no  license 
fee. 

The  principal  error  presented  by  plaintiff 
in  error  in  the  briefs  is  the  refusal  of  the 
trial  court  to  hold  the  ordinance  to  be  in 
violation  of  the  city  charter,  and  of  the  Con- 
stitution of  the  State.  In  other  words,  it  is 
contended  that  the  city  charter  gives  no  au- 
thority to  the  city  to  enact  the  ordinance 
in  question,  and  that  such  authority  cannot 
be  granted  without  violating  the  Ckmsti- 
tution. 

As  to  the  latter  claim  it  is  sufficient  to  say 
that  no  question  is  more  firmly  settled  than 
that  the  regulation  of  the  keeping  of  dogs  is 
within  the  police  power  of  the  State,  and  that 
it  may  grant  to  cities  and  towns  the  right 
to  exercise  such  parts  of  the  police  power  as 
it  may  deem  proper.  [250]  28  Cyc.  740 ;  Cole 
V.  Hall,  103  111.  30;  State  v.  Topeka,  36  Kan. 
76,  12  Pac.  310,  59  Am.  Rep.  529;  Sentell  v. 
New  Orleans,  etc.  R.  Co.  166  U.  S.  698,  17 
S.  Ct.  693,  41  U.  S.  (L.  ed.).  1169;  Jenkins 
v.  Ballantyne,  8  Utah  245,  30  Pac.  760,  16 
L.R.A.   689. 

Speaking  on  this  subject  Judge  Dillon 
says: 

"A  license  fee  or  tax  is  usually  charged, 
and  such  license  fee  or  tax  is  regarded  as  a 
proper  exercise  of  the  police  power,  and  not 
as  a  tax  upon  property.  The  authority  of  a 
municipal  corporation  to  pass .  ordinances  on 
the  subject  is  sometimes  conferred  in  express 
terms,  but  it  has  also  been  sustained  under 
such  general  grants  of  authority,  as  power 
to  declare  what  shall  be  deemed  to  constitute 
a  nuisance  and  to  abate  the  same,  or  to  en- 
act ordinances  for  the  protection  of  health, 
life  and  property,  or  to  make  by-laws  for  the 
comfort  and  security  of  citizens."  2  Dillon 
on  Mun.  Corp.  5th  ed.  sec.  724. 

Section  17  of  the  city  charter  contains  the 
following  provisions: 

"The  council  shall  have  power  to  enact  and 
provide  for  the  enforcement  of  all  ordinances 
necessary  to  protect  life,  health  and  prop- 
erty, to  declare,  prevent  and  summarily  abate 
and  remove  nuisances;   to  preserve  and  en- 


force the  good  government,  general  weHare, 
order  and  security  of  the  city  and  county 
and  the  inhabitants  thereof;  to  enforce  or- 
dinances and  regulations  by  ordaining  fines 
not  exceeding  three  hundred  dollars,  or  im- 
prisonment not  exceeding  ninety  days,  or 
both  fine  and  imprisonment,  for  each  and 
every  offense." 

This,  under  the  authorities,  is  sufficient  to 
authorize  the  ordinances  in  question,  and  they 
must  be  held  valid.  The  power  to  regulate 
is  not  limited,  as  plaintiff  in  error  contends, 
to  dogs  running  at  large.  It  extendi*,  as 
many  cases  hold,  to  the  keeping  of  doge,  and 
that  for  obvious  reasons. 

If,  therefore,  the  proceedings  under  revit-w 
were  otherwise  [251]  regular  and  valid,  the 
fine  was  lawfully  imposed. 

It  appears  from  the  record  that  a  notice 
in  writing  was  left  at  the  house  wliere  plain- 
tiff in  error  boarded,  which  notice,  addre8:$iHi 
merely  to  "occupant,"  was  found  by  the  ten- 
ant of  the  premises  who  kept  a  dog,  and  act- 
ing on  the  notice  she  went  to  the  city  hall 
and  paid  a  tax  on  her  dog. 

No  written  notice  wafi  served  upon  plaintiff 
in  error,  and  he  never  saw  the  notice  left  at 
the  house.  The  city,  to  prove  notice,  put  in 
evidence  several  conversations  wliich  the  dog 
license  inspector  had  with  plaintiff  in  error 
in  which  the  provisions  of  the  ordinance  re- 
quiring the  license  fee  were  discussed. 

One  of  the  grounds  of  the  motion  for  a  new 
trial  was  that  the  court  erred  ''in  holding 
that  the  verbal  notice  given  by  the  plaintiff 
to  the  defendant  was  sufficient  in  law,"  and 
the  overruling  of  that  motion  is  now  assigned 
as  error.' 

The  ordinance  above  quoted  authorizes  the 
inspector  to  summon  a  delinquent  dog  owner 
into  court  only  after  service  upon  him  c»f 
notice  to  pay  a  license  fee  within  twenty- 
four  hours. 

The  proceeding  thus  to  be  begun,  though  a 
civil  action  in  form,  is  penal  in  character, 
and  may  result  in  punisliment  by  imprison- 
ment. 

There  are  cases  too  numerous  to  mention 
which  hold  that  a  proceeding  which  may  re 
suit  in  the  taking  or  enciunbering  of  property, 
must  be  preceded  by  notice  to  the  property 
owner,  giving  him  the  right  to  object,  or  to 
perform  some  act  before  it  may  be  done  by 
the  public  at  his  expense,  as  the  case  may  be. 
It  would  seem,  therefore,  that  before  a  per- 
son supposed  to  own  a  dog  be  subject  to  ar- 
rest, as  in  this  case,  and  trial,  he  should 
have  some  official  notice,  and  an  opportunity 
to  pay  the  tax,  or  at  least  to  make  the  at- 
tempt to  show  that  he  does  not  own  or  keep 
a  dog,  if  such  be  the  fact.  The  propriety  of 
such  notice  is  recognized  by  the  torms  of  the 
ordinance. 


In  Brewster  v.  Newark,  11  N.  J.  Eq.  114, 
it  is  [252]  said :  *'Notice  is  certainly  required, 
wherever  a  duty  is  imposed  upon  an  indi- 
vidual, and  a  penalty  fixed  for  non-compli- 
ance, unless  by  the  law  it  is  expressly  pro- 
vided that  no  notice  need  be  given." 

From  these  considerations,  and  from  the 
lantruage  of  the  ordinance,  it  must  be  held 
lliat  a  notice  was  necessary  before  the  action 
could  be  begun. 

Was  there  in  this  case  such  notice  given  as 
the  law  requires? 

Tlie  court,  over  defendant's  objections,  ad- 
mitted testimony  of  oral  notice  to  plaintiff  in 
error,  and  that  is  the  only  notice  claimed  to 
liavc  been  given  him.  This  also  is  assigned 
as  error. 

Tlie  general  rule  is  that  notice  required  by 
law  to  be  given,  is  notice  in  writing.  29  Cyc. 
1117. 

In  Pearson  v.  Lovejoy,  53  Barb.  (N.  Y.) 
407,  it  is  said :  '*The  rule  is  well  settled  that 
where  a  notice  is  required  or  authorized  by 
statute,  in  any  legal  proceedings,  it  means 
written  notice."  See  also  Norton  v.  New 
York,  16  Misc.  303,  38  N.  Y.  S.  90;  and  State 
v.  Elba,  34  Wis.  169. 

In  such  cases  notice  does  not  mean  knowl- ' 
edge;  it  means  the  statutory  instrumentality 
of  knowledge.     Minard  v.  Douglas  County,  9 
Ore.  206. 

An  English  statute  authorized  a  sale  of 
goods  after  distress  for  rent,  and  notice 
thereof.  Held  that  a  written  notice  was 
r(<|uired  to  render  a  sale  valid.  Wilson  v. 
Nightingale,  8  Q.  B.  1034,  55  E.  C.  L.  1034. 

The  language  of  the  ordinance  clearly  in- 
dicates that  a  written  notice  was  intended. 
It  does  not  direct  the  inspector  to  notify 
r)wners  of  dogs  to  pay  the  tax,  but  requires 
that  lie  serve  them  with  notice,  a  term  which 
would  hardly  be  used  of  oral  notice. 

It  is  said,  however,  that  plaintiff  in  error 
\\aived  the  notice,  by  refusing  payment  on 
the  ground  that  the  ordinance  was  invalid. 

But  since  the  serving  of  a  written  notice, 
and  not  mere  [253]  knowledge  on  the  part 
of  the  plaintiff  in  error,  was  tlie  basis  of  the 
right  to  begin  the  prosecution,  the  service  of 
notice  was  necessary  as  a  jurisdictional  fact, 
and  there  was  and  could  be  no  waiver  of 
such  notice. 

We  conclude,  then,  that,  written  notice  be- 
ing necessary  before  proceedings  can  be  be- 
gun by  summons  or  arrest  to  enforce  the 
ordinance,  for  want  of  such  notice,  the  judg- 
ment is  erroneous. 

The  former  opinion  is  withdrawn,  and  the 
judgment  vacated. 

The  judgment  of  the  county  court  is  re- 
versed with  directions  to  dismiss  the  proceed- 
ing. 

White,  J.  (concurrivg) . — It  will  be  ob- 
served that  section  750  of  the  Municipal  Code 
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does  not  designate  the  specific  date  upon 
which  payment  of  the  license  fee  thereby  ex- 
acted shall  be  made.  It  is  by  section  747 
that  the  time  of  payment  is  definitely  fixed, 
to  wit,  "within  twenty-four  hours  from  the 
serving"  of  the  notice  upon  the  dog  owner 
by  the  dog  license  inspector  to  pay  the  license 
fee.  The  failure  to  serve  notice  in  no  sense 
relieved  the  owner  of  the  dog  from  the  duty 
to  pay  the  prescribed  license  fee,  but  he 
could  not  be  liable  to  the  penalty  prescribed 
for  non-payment,  until  the  end  of  the  annual 
period  for  which  the  license  fee  was  exacted, 
or  until  the  lapse  of  twenty-four  hours  after 
the  service  upon  him  of  a  notice,  by  the  dog 
license  inspector,  to  pay  the  same.  In  other 
words,  no  penalty  could  be  recovered  until 
default  in  payment  of  the  license  fee.  As  no 
written  notice  was  served,  and  the  annual 
period  for  which  the  license  was  sought  to  be 
collected  had  not  expired,  no  default  had  oc- 
curred when  the  suit  was  brought.  The  fact 
that  the  owner  of  the  dog  persisted  in  as- 
serting that  he  would  not  pay,  in  no  sense 
invested  the  municipality  with  the  right  to 
[254]  a  forfeiture  of  the  penalty,  until  the 
time  of  payment  arrived,  and  default  therein 
occurred.  The  question  of  waiver  of  notice 
is  in  no  sense  involved.  The  action  to  re- 
cover the  fine  was  premature  and  I  concur  in 
reversing   the   judgment. 

SooTT,  J.  {dissenting), — I  agree  with  the 
conclusion  reached  in  the  majority  opinion 
that  the  ordinance  under  which  McPhail  was 
charged,  is  constitutional,  but  I  wholly  dis- 
agree with  the  conclusion  that  the  defendant 
did  not  have  sufficient  notice  and  that  for 
such  reason  the  case  should  be  reversed. 

Upon  the  question  of  notice  the  ordinance 
provides : 

Sec.  747.  "There  is  hereby  created  the 
office  of  dog  license  inspector,  who  shall  be 
appointed  by  the  mayor,  and  who  shall  serve 
until  removed.  It  shall  be  the  duty  of  said 
dog  license  inspector  to  ascertain  whether  or 
not  proper  license  has  been  paid  for  any  dog 
as  provided  by  ordinance.  In  the  event  said 
license  has  not  been  paid  and  the  same  evi- 
denced by  proper  license,  receipt,  tag  or 
stamped  collar,  it  shall  be  the  duty  of  said 
inspector  to  serve  every  person  owning,  keep- 
ing or  harboring  any  dog  so  unlicensed,  with 
notice  warning  such  person  to  pay  said  li- 
cense as  the  law  provides  within  twenty-four 
hours  from  the  serving  of  such  notice.  If 
any  person  so  served  with  notice  shall  fail 
to  pay  to  the  treasurer  at  his  office  within 
the  time  allowed  by  said  notice,  it  shall  be  the 
duty  of  said  inspector  to  summon  into  court 
said  person   as  provided  by  ordinance." 

It  appears  from  the  testimony  that  the 
city  license  inspector  on  the  18th  day  of 
September,  1911,  discovered  a  female  dog 
tied  up  at  the  premises  where  the  plaintiff  in 
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error,  McPhail,  residedj  and  without  any  tag 
showing  it  to  be  licensed.  The  inspector 
called  at  the  door  of  the  house,  and  finding 
no  person  present,  prepared  the  usual  notice 
in  such  case,  and  pushed  it  under  the  door. 
This  notice  was  not  addressed  to  McPhail 
but  to  the  "Occupant."  There  was  at  [255] 
the  time  a  lady  named  Switzer  residing  at  the 
premises,  who  found  the  notice  and  wlio  also 
owned  a  dog.  Mrs.  Switzer  took  the  notice 
to  the  proper  authority  and  procured  a  li- 
cense for  her  dog.  McPhail  did  not  see  this 
notice.  The  inspector  afterward  learned  that 
the  dog  licensed  from  the  house  number,  was 
a  male,  and  called  again  at  the  house  on 
October  10th,  and  later  had  two  conversa- 
tions with  McPhail.  The  first  of  these  was 
at  the  City  Hall,  where  McPhail  said:  "You 
sent  a  letter  to  Mrs.  Switzer  to  pay  her  dog 
license.  This  female  dog  belongs  to  me.  I 
ain't  going  to  pay  a  cent;  this  ordinance  is 
unconstitutional;  I  will  fight  it,  if  I  have 
to  go  to  the  Supreme  Court."  Later,  and  on 
the  11th  day  of  October,  the  officer  called  at 
the  office  of  McPhail  and  again  asked  him  to 
take  out  the  license,  where  substantially  the 
same  conversation  occurred.  The  complaint 
was  filed  on  the  18th  day  of  October. 

Neither  the  ordinance  nor  the  general  rule 
of  law  in  such  case  requires  the  serving  of  a 
written  notice.  The  owner  was  twice  per- 
sonally notified  by  the  proper  officer  and 
twice  refused  to  take  out  the  license.  It  is 
therefore  idle  to  say  that  he  did  not  have 
notice. 

Under  this  state  of  facts  McPhail  had  the 
sufficient  and  timely  notice  intended  by  the 
ordinance. 

There  is  no  better  settled  rule  of  law, 
founded  upon  public  policy,  than  that  all  per- 
sons must  take  notice  of  the  public  laws  by 
which  they  are  governed,  and  that  for  such 
reason  all  persons  interested  in  a  transaction, 
made  pursuant  to  a  public  statute,  are  charge- 
able with  notice  of  all  that  the  law  contains. 
21  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  588. 
McPhail  therefore,  was  charged  with  notice 
of  the  provisions  of  the  ordinance,  its  require- 
ments and  its  penalties. 

It  is  true  that  whenever  by  statute  or  ordi- 
nance, a  duty  is  imposed  on  an  individual,  for 
the  neglect  of  which  he  is  subject  to  a  pen- 
alty, notice  is  required  before  a  liability 
arises,  unless  the  contrary  is  expressly  pro- 
vided by  law.  But  it  is  equally  true  that  a 
waiver  by  the  party  for  whose  [256]  benefit 
or  protection  notice  should  be  given,  is  equiv- 
alent to  notice,  and  dispenses  with  its  neces- 
sity.    29   Cyc.    1117. 

Tlie  record  discloses  that  the  question  of 
notice  is  raised  in  this  court  for  the  first 
time.  McPhail  appeared  in  the  trial  court 
and  entered  his  plea,  and  proceeded  to  trial, 
without  in  any  manner  suggesting  the  ab- 
sence or  insufficiency  of  notice.    By  this  con- 


duct and  by  his  acts  above  recited,  he  clearly 
waived  notice,  written  or  otherwise.  The 
rule  as  to  appearance  constituting  waiver  h 
well  stated  in  the  recent  work  of  Bowers  on 
the  Law  of  Waiver,  sec.  355,  as  follows: 

"But  the  question  whether  an  alleged  ap- 
pearance is  to  be  held  a  waiver  in  such  cases 
does  not  resolve  itself  into  a  mere  determiDa- 
tion  of  the  intention  of  the  defendant ;  for  the 
appearance  for  the  purpose  of  contesting  the 
merits  of  the  cause,  whether  by  motion  or  by 
formal  pleading,  is  a  waiver  of  all  objec- 
tion to  the  jurisdiction  of  the  court  over  the 
person  of  the  defendant,  whether  he  intended 
such  waiver  or  not.  And  the  same  is  true 
if  he  in  any  manner  invokes  the  aid  of  the 
court  without  questioning  its  jurisdiction 
over  his  person.  This  is  upon  the  well-esi- 
tablished  principle  that  he  who  has  the  right 
to  object  to  such  defects  or  irreglllaritie^( 
must  do  so  promptly  and  at  the  first  op|)or 
tunity  before  the  party  committing  the  error, 
has  taken  any  further  steps  in  the  cause,  or 
been  misled  into  a  reasonable  belief  that  the 
objection  is  not  to  be  urged," 

It  was  said  in  People  v.  Albright,  23  How. 
Pr.  (N.  Y.)  306:  "It  can  hardly  be  disputed. 
.  as  a  legal  proposition,  that  a  party  may 
waive  his  right  to  a  statute  benefit,  or  pro- 
tection ;  and  though,  without  an  express  waiv- 
er of  notice,  the  occupant  or  owner  of  culti- 
vated or  improved  lands  is  entitled  to  the 
protection  afforded  by  the  notices  referred  to. 
the  law  does  not,  however,  demand  such  ab- 
surd formalities  to  be  gone  through  with  as 
the  actual  service  of  notice,  where  the  party 
who,  only,  is  interested,  himself  waives  or 
[257]  releases.  The  waiver  is  equivalent  to 
notice,  and  dispenses  with  its  necessity.'* 

"It  may  be  further  observed  that  the  notice 
required  in  the  contract  was  intended  for  the 
benefit  of  the  plaintiff.  His  conduct  and  dtH*- 
larations  were  clearly  equivalent  to  a  waiver 
of  any  benefit  intended  to  be  secured  to  him 
by  this  notice.  The  object  of  it  was  to  give 
him  a  preference  in  the  purchase.  He  at  no 
time  manifested  any  intention  to  purcha.«4e 
nor  claim  the  preference  secured  to  him,  but 
on  the  contrary  he  advised  and  insistc-d  that 
the  assignees  of  Stevens,  of  whom  the  defend- 
ant was  one,  should  resist  a  recovery  by  Mr. 
Marshall,  and  retain  the  possession  as  long 
as  practicable."    Wood  v.  Stewart,  7  Vt.  149. 

The  notice  required  by  the  ordinance  wa« 
solely  for  the  benefit  of  McPhail  in  this  ctae, 
and  its  purpose  to  prevent  the  owner  of  a 
dog  from  being  mulcted  by  fine  without  first 
being  advised  of  the  demand  of  the  city  that 
he  take  out  the  license.  This  purpose  wai* 
served  in  this  case.  The  proper  official  twice 
demanded  that  McPhail  take  out  the  licence 
and  McPhail  twice  positively  refused  to  do  «>• 

Does  anyone  believe  that  the  servinf^  of  a 
written  notice  would  have  been  more  effective 
than  the  personal  pleading  of  the  officer,  or 
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that  there  would  have  been  a  different  re- 
sult. Can  it  be  said  that  defendant  has  been 
denied  substantial  justice.  The  law  does  not 
compel  useless  or  foolish  things.  After  Mc- 
Phail  had  twice  flatly  refused  to  take  out 
the  license,  it  would  have  been  useless  and 
even  foolish,  to  have  served  a  written  notice. 

Precisely  the  same  principle  applies  in  this 
case  as  in  case  of  refusal  in  advance  to  accept 
a  tender.  The  words  and  conduct  constitute 
a  waiver. 

The  judgment  should  be  affirmed. 

I  am  authorized  to  say  that  Mr.  Chief  Jus- 
tice Gabbert  and  Mr.  Justice  Bailey,  concur 
in  this  dissenting  opinion. 

Rehearing  denied  June  7,  1915. 


NOTE. 

Neeessity  tkat  Notioe  Required  or  Au- 
thorised by  Law  Be  in  Writing. 

Notice  in  Judicial  Proceeding, 

It  may  be  laid  down  as  a  general  rule  that 
wherever  notice  is  required  or  authorized  by 
law   in   any   judicial   proceeding,   the  notice 
must  be  in  writing,  although  not  in  terms 
required  to  be  written.    Mason  v.  Kellogg,  38 
Mich.  132  (notice  to  covenantor  of  warranty 
to  appear  and  defend  action  involving  title) ; 
Killip  V.  Empire  Mill,  etc.  Co.  2  Nev.  46  (no- 
tice  of   intention   to  move   for   new  trial ) ; 
Lane  v.  Cary,  19  Barb.  (N.  Y.)  639  (notice  of 
denial  of  encroachment  in  proceeding  to  re- 
move fence  from  highway)  ;  Pearson  v.  Love- 
jo)',  63  Barb.   (N.  Y.)   407,  35  How.  Pr.  193 
(notice  of  judgment);   Gilbert  v.  Columbia 
Turnpike  Co.  3  Johns.  Cas.  (N.  Y.)  107  (no- 
tice to  owners  of  land  to  be  taken  in  condem- 
nation proceedings)  ;  In  re  Cooper,  15  Johns. 
(N.  Y.)    533    (notice  to  show  cause  against 
appointment  of  admea.surers  of  dower)  ;  Jen- 
kins V.  Wild,  14  Wend.   (N.  Y.)   539   (notice 
of  judgment)  ;    Foley  v.  New  York,  1  App. 
Div.  586,  37  N.  Y.  S.  465  (notice  of  intention 
to  commence  action  for  damages) ;  Ensley  v. 
State,  4  Okla.  Crim.  49,  109  Pac.  250  (notice 
of  appeal  required  to  be  served  on  clerk) ; 
Clemmons  v.  State,  5  Okla.  Crim.  119,  113 
Pac.   238    (notice  of  appeal   required   to  be 
Berved   on  clerk)  ;    Waitsfield  v.  Craftsbury, 
87   Vt.   406,   Ann.   Cas.    1916C   387,   89   Atl. 
466    ("notice    of    condition"    of    pauper    re- 
quired   to    be    given    by    town    aiding    him 
before    it    can    sue    town    of    his    last    resi- 
dence) ;    State    v.    Elba,    34    Wis.    169    (no- 
tice   of    judgment).      See    also    Borland    v. 
Thornton,  12  Cal.  440    (notice  of  motion  to 
dissolve  injunction)  ;  Bear  River,  etc.  Water, 
etc.   Co.  v.   Boles,  24  Cal.   354;    McEwen   v. 
Montgomery   County   Mut.   Ins.   Co.   5   Hill. 
(N.    Y.)     101;    People   v.    Croton    Aqueduct 
Board,  26  Barb.  (N.  Y.)  240,  6  Abb.  Pr.  42; 


TooUe  Meat,  etc.  Co.  v.  Morse,  43  Utah  615, 
136   Pac.   965    (notice   of   entry   of  justice's 
judgment  required  to  be  given  by  successful 
party)  ;    Hotel  Vermont   Co.  v.   Cosgriff,   89 
Vt.  173,  94  Atl.  496  (notice  of  judgment  ren- 
dered in  vacation)  ;    Somers  v,  Schmidt,  24 
Wis.  417,  1  Am.  Rep.  191.     And  see  the  re- 
ported  case.      Compare   Miner   v.    Clark,   15 
W'end.   (N.  Y.)   425,  and  Butler  v.  Mitchell, 
17  Wis.  52.     In  Mason  v.  Kellogg,  38  Mich. 
132,  which  involved  the  question  of  notice  to 
a  covenantor  of  warranty  to  appear  and  de- 
fend an  action  involvings  title,  tlie  court  said: 
'The  counsel  for  the  defendant  insisted  below 
and   insists   here    that   parol   notice    is   not 
good.     The  point  has  not  been  adjudged  in 
this  state,  and  the  proper  practice  in   this 
particular  is  to  be  now  settled.     On  looking 
abroad  we  find  precedents  on  both  sides.    We 
allude  to.  proceedings  in  regard  to  real  estate 
and  not  to  cases  concerning  personal  property. 
There  are  ample  grounds  for  making  a  dis- 
tinction  between   these    classes.      Upon    full 
consideration  we  think  the  dictates  of  policy, 
the  force  of  analogy  and  weight  of   reason 
require   the  notice  to   be   in   writing.     Our 
policy  has  always  favored  written  memorials 
of  titles  to  real  estate,  and  in  view  of  the 
effect  which  the  law  attributes  to  this  pro- 
ceeding it  is  sufficiently  near  being  a  fact 
of  title  to  be  within  the  policy.     It  bears  a 
striking  analogy  to  the  ancient  process   of 
voucher  and  summons,  and  similar  proceed- 
ings in  some  of  our  states   (Stone  on  Real 
Actions,  136  to  138,  and  form  of  summons  in 
appendix  being  No.  44)    and  of  course  such 
proceedings  could  not  be  verbal.     Then  the 
giving  notice  is  virtually  a  step,  and  an  im- 
portant step,  in  the  cause.     It  contemplates 
the  introduction  of  the  covenantor  and  the 
entire  prosecution  of  the  defense  in  complete 
accordance   with    his   views    and    under    his 
direction.     It  is  essentially  a  legal  proceed- 
ing and  it  is  a  well  recognized  general  rule 
that  every  notice  of  that  character  must  be 
in    writing."     In    Lane    v.    Cary,    19    Barb. 
(N.  Y.)    539,  which  was  concerned  with  the 
sufficiency  of  a  verbal  denial,  where  the  law 
authorized  a  denial  of  the  alleged  encroach- 
ment to  arrest  a  proceeding  to  remove  an 
encroachment    from    a    highway,    the    court 
said:   "But  the  more  important  question  re- 
spects the  mode  and   manner   in   which   the 
denial  shall  be  made,  in  order  to  arrest  the 
further  action  of  the  commissioners  until  the 
jury  has  been  summoned  and  the  other  pro- 
ceedings taken  as  required  by  law.     The  de- 
fendants' counsel  argues   that  although   the 
statute  does  not  in  terms  require  the  denial 
to  be  in  writing,  yet  as  the  act  is  part  of  a 
legal  proceeding,  to  be  legal  and  effectual  it 
must  be  in  writing;  and  upon  principle  and 
authority   I   think   this   proposition   can   be 
maintained.     It  should  be  so,  both   for  the. 
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sake  of  avoiding  all  mistake  or  misconcep- 
tion as  to  its  tenor  and  import,  and  of  pre- 
serving record  evidence  of  a  proceeding  which 
is  to  determine  a  pretty  important  right,  and 
for  the  security  and  protection  of  the  com- 
missioners who  are  called  upon  to  put  the 
machinery  in  operation  by  which  the  vital 
question  between  the  parties  is  to  be  ad- 
justed." In  Pearson  v.  Lovejoy,  u3  Barb. 
(N.  Y.)  407,  35  How.  Pr.  153,  it  was  said: 
*The  language  of  the  statute  is  quite  plain: 
'He  shall  have  twenty  days  after  personal 
notice  of  the  judgment.'  This  does  not  mean 
twenty  days  after  he  shall  ascertain  by  his 
own  inquiries  or  investigation,  that  such 
judgment  exists  against  him,  but  twenty  days 
after  he  shall  receive  personal  notice  of  'the 
judgment  from  the  party  himself  in  whose 
favor  the  judgment  was  entered.  This,  I 
have  no  doubt,  was  the  intention  of  the  fram- 
ers  of  this  statute.  The  legislature  never 
were  guilty  of  the  absurdity  of  limiting  the 
important  right  of  appeal  in  such  cases  as 
this,  where  there  has  been  no  personal  serv- 
ice of  process  upon  the  party,  to  twenty  days 
after  he  might  be  informed,  by  some  means 
or  somehow,  and  perhaps  by  a  stranger,  of  the 
existence  of  the  judgrment.  The  only  rea- 
sonable construction  which  can  be  put  upon 
the  statute  is  to  hold  that  personal  notice 
means  a  personal  notice  from  the  party  who 
has    obtained   the   judgment.      .     .  The 

rule  is  well  settled,  that  where  a  notice  is 
required  or  authorized  by  statute,  in  any 
legal  proceedings,  it  means  written  notice." 
In  Foley  v.  New  York,  1  App.  Div.  586,  37 
N.  Y,  S.  465,  the  court  said :  "The  action  was 
brought  to  recover  damages  for  injuries 
which  plaintiff  alleged  she  sustained  by  rea- 
son of  the  negligence  of  the  defendant.  The 
complaint  did  not  allege  that  notice  of  an 
intention  to  commence  the  action  had  been 
filed  with  the  counsel  to  the  corporation  with- 
in six  months  after  the  cause  of  action  ac- 
crued, as  required  by  chapter  572  of  tlie  Laws 
of  1886.  Before  any  evidence  was  given  the 
court  dismissed  the  complaint  on  the  defend- 
ant's motion,  it  being  conceded  thai  no  writ- 
ten notice  had  been  filed,  but  that  only  oral 
notice  had  been  given.  An  oral  notice  is  not 
a  compliance  with  the  statute.  When  the 
law  requires  a  notice  to  be  filed,  it  implies 
that  the  notice  shall  be  in  writing.  .  .  . 
A  notice  bv  word  of  mouth  cannot  be  filed. 
The  filing  of  the  notice  is  a  condition  prece- 
dent to  the  existence  of  the  cause  of  action." 
In  Ensley  v.  State,  4  Okla.  Oim.  49,  109  Pac. 
250,  it  was  said:  "Then  all  that  is  left  for 
plaintiff  in  error  to  stand  on  is  the  fact  that 
he  gave  oral  notice  of  appeal  to  the  proper 
officers,  in  open  court:  and  here  we  are 
brought  face  to  face  with  the  real  question 
in  the  case,  is  oral  notice  sufficient?  We 
think  not.     It  may  be  laid  down  as  a  gen- 


eral proposition,  first,  that  wherever  the  stat- 
ute requires  notice  to  be  served  in  a  legal 
proceeding,  a  written  notice  capable  of  I«^al 
ser\ice,  and  of  proof  and  return,  and  capable 
of  being  filed,  is  intended;  and  especially  is 
that  true  where  service  of  such  notice  and 
proof  thereof  are  matters  jurisdictional,  as 
they  are  in  this  character  of  proceedings." 

In  Miner  v.  Clark,  15  Wend.  (N.  Y.)  425, 
however,  it  was  held  that  verbal  notice  to  a 
grantor  to  come  in  and  help  his  covenantee 
defend  an  action  of  ejectment  was  suflncient. 
In  that  case  Bronson,  J.»  in  a  strong  dissent- 
ing opinion,  maintained  the  view  that  such  a 
notice  must  be  in  writing.  Likewise,  in  But- 
ler V.  Mitchell,  17  Wis.  52,  it  was  held  that 
where  a  statute  authorized  a  motion  to  va- 
cate a  judgment  on  the  grounds  of  mistake, 
inadvertence,  surprise,  or  excusable  neglect, 
within  one  year  after  notice  of  the  rendition 
of  the  judgment,  the  hotice  need  not  be  in 
writing  and  that  by  the  word  "notice"  the 
statute  meant  knowledge.  The  court  said: 
"It  is  true  that  in  matters  of  practice  where 
notice  is  required,  it  must  generally  be  a 
written  notice.  But  the  very  nature  of  the 
provision  in  section  38,  chapter  125,  R.  S. 
shows  conclusively  that  no  written  notice 
was  intended  there,  but  the  party  was  re- 
quired to  act  upon  any  reasonable  knowledge 
of  the  fact,  in  order  to  entitle  himself  to  the 
relief." 

In  Borland  v.  Thornton,  12  Cal.  440,  it 
was  held  that  a  verbal  notice  given  in  open 
court,  of  which  a  minute  is  made  by  the 
clerk,  is  a  written  notice  within  the  rule  that 
all  notices  required  in  legal  proceedings  must 
be  in  writing.  The  court  said:  "The  objec- 
tion of  want  of  due  notice  of  the  motion  to 
dissolve  is  not  tenable.  Verbal  notice,  it  is 
true,  is  not  such  notice  as  the  statute  re- 
quires. When  the  statute  speaks  of  notice, 
it  means  written  notice,  or  notice  in  open 
court,  of  which  a  minute  is  made  by  the 
Clerk."  But  the  same  court  in  Bt»ar  River, 
etc.  Water,  etc.  Co.  v.  Boles,  24  Cal.  354. 
limited  this  rule  to  verbal  notice  given  in 
open  court  in  the  presence  of  the  adwr^e 
party,  and  held  that  a  notice  given  verbally 
in  open  coui't  and  placed  on  the  minutes  by 
the  clerk  after  verdict  and  judgment  in  the 
absence  of  the  adverse  party  was  not  a  valid 
notice  of  motion  for  a  new  trial.  The  court 
said:  "The  only  notice  of  the  motion  for  a 
new  trial  given,  is  that  which  appears  in  the 
minutes  of  the  court,  just  quoted.  We  do 
not  think  this  sufficient.  The  entry  was  made 
on  the  next  day  after  the  verdict  was  ren- 
dered and  judgment  thereon  entered.  It  does 
not  appear  that  the  party  to  be  affected  by  it, 
or  his  attorney,  was  in  court,  or  had  any 
knowledge  of  this  proceeding.  The  case  had 
been  disposed  of  and  judgment  entered  in 
plaintiff's  favor   on   the  preceding  day,  and 
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that  was  the  end  ol  the  matter  as  to  him  till 
some  other  proceedings  should  be  taken  of 
which  ne  was  entitled  to  notice.  After  the 
entry  of  his  judgment,  the  plaintiff  was  not 
ix)und  to  watch  the  court  to  see  whether  or 
Jiot  any  other  proceedings  would  be  taken. 
The  law  provides  that  notice  of  a  motion  for 
a  new  trial  shall  be  given,  and  the  notice 
intended  is  a  written  notice.  Perhaps  a  no- 
tice given  him  in  open  court,  and  entered 
in  the  minutes,  in  his  presence,  would  be 
suflicient;  but,  in  such  case,  the  record  should 
at  least  affirnuitively  show,  with  reasonable 
certainty,  that  the  party  was  present,  and 
actually  had  notice."  In  Hunter  v.  Territory 
(Ariz.)  36  Pac.  175,  it  was  held  that  where 
a  statute  providing  for  an  appeal  in  a  crim- 
inal case  required  a  notice  to  be  filed  with 
the  clerk,  a  written  notice  must  be  filed,  and 
a  notice  given  in  open  court  verbally,  which 
was  noted  by  the  clerk  on  the  minutes,  was 
not  written  notice  within  the  rule  and  was 
not  sufficient. 

A  fortiori  where  a  statute  requires  that 
a  notice  in  a  judicial  proceeding  shall  be 
**filed,"  only  a  written  notice  will  be  valid, 
AS  only  a  written  notice  can  be  filed.  Nor- 
ton V.  New  York,  16  Misc.  303,  38  N.  Y.  S. 
90;  Foley  v.  New  York,  1  App.  Div.  586,  37 
N.  Y.  S.  466.  Hunter  v.  Territory  (Ariz.) 
30  Pac.  175,  wherein  the  court  said:  *'Tho 
word  'filing/  as  used  in  the  section  quoted, 
can  be  construed  only  as  requiring  a  placing 
or  depositing  with  the  clerk  a  written  notice 
of  intention  of  taking  an  appeal." 

The  English  rule,  however,  seems  to  be 
that  a  statutory  requirement  of  notice  in  ju- 
dicial proceedings  does  not  make  notice  in 
writing  necessary.  Rex  v.  Surry,  5  B.  &  Aid. 
2;J9,  7  E.  C.  L.  183,  wherein  the  court  held 
that  the  statutory  requirement  that  notice 
of  appeal  must  be  given  did  not  mean  that 
fcuch  notice  must  be  in  writing.  The  court 
i-aid:  **Wc  are  of  opinion,  that  where  a  stat- 
ute requires  reasonable  notice  to  be  given, 
it  does  not  necessarily  mean  that  the  notice 
should  be  in  writing,  but  only  that  as  to 
time  or  ninnber  of  days  it  should  be  reason- 
able. Here,  however,  as  the  fact  is  disputed, 
we  shall  only  grant  a  mandamus  to  the  jus- 
tices, commanding  them  to  examine  whether 
reasonable  verbal  notice  has  been  given,  and, 
in  that  case,  to  enter  continuances,  and  hear 
the   appeal." 

Notice  Other  than  in  Judicial  Proceed- 
ing, 

Under  mechanic's  lien  laws,  it  has  been 
held  that  the  requirement  of  the  statute  that 
the  lienor  must  give  to  the  owner  of  the 
property  notice  of  his  intention  to  rely  on 
the  lien,  as  prerequisite  to  his  right  thereto, 
does  not  mean  a  notice  in  writing  and  that 
verbal  notice  is  valid.     In  re  Farmer's  Sup- 


ply Co.  170  Fed,  502;  Vinton  v.  Builders,  etc. 
Assoc.   100  Ind.  351,  9   N.  E.  177;   McLeod 
V.  Capell,  7  Baxt.    (Tenn.)    196.     The  court 
said  in  the  case  of  In  re  Farmers'  Supply  Co. 
supra,  "Section  3185,  Rev.  St.  Ohio,  provides 
that,  within  30  days  after  a  principal  con- 
tractor  shall   have   filed   an   affidavit   for    a. 
mechanic's  lien  on  the  owner's  property,  he 
shall  notify  the  owner,  his  agent  or  attorney, 
that  he  claims  such  a  lien,  and,  if  he  fail 
so  to  do,  the  lien  secured  shall  be  null  and 
void.     .     .     .     The  statute  does  not  specify 
the  kind  of  notice  to  be  given,  but,  wherever 
written  notice  is  required  by  the  Ohio  me- 
chanic's   lien    law,    such    requirement    is   ex- 
pressed in  clear  and  unmistakable  terms  or 
by  necessary  implication.    'Notice'  means  'in- 
formation by  whatever  means  communicated; 
knowledge  given  or  received.'    .    .    .    Where 
a  mechanic's  lien  statute  requires  notice  to 
the  owner  without  using  any  language  to  in- 
dicate  that   written    notice   is   intended,   an 
oral  notice  is  sufficient.     McLeod  v.  Capell, 
7  Baxt.  (Tenn.)  196;  Vinton  v.  Builders',  etc. 
Assoc.  109  Ind.  351,  9  N.  E.  177;  Boisott  on 
Mechanics'  Liens,  sec.  355;  White  v.  Fleming, 
supra;  21  Am.  k  Eng.  Enc.  of  Law  (2d  ed.) 
583;  Treadway  &  Marlatt's  Ohio  Mechanic's 
Lien  Law,  sec.  180."     In  Vinton  v.  Builders, 
etc.  Assoc,  supra,  it  was  said:  "According  to 
the    best    American    Lexicographers    of    the 
English    language,    Webster   and    Worcester, 
the  secondary  meaning  of  the  word  notify  is 
*to  give  notice  to;*  though  it  is  conceded  that 
the  use  of  the  word,  in  this  secondary  sense, 
is  not  sanctioned  by  English  usage.    Webster 
gives  and  illustrates  this  secondary  meaning 
of   the   word    'notify,'   as   follows:    'To   give 
notice  to;  to  inform  by  words  or  writing,  in 
person  or  by  message,  or  by  any  signs  whicli 
are  understood;  as,  the  constable  has  notified 
the  citizens  to  meet  at  the  city  hall;  the  bell 
notifies  us  of   the  time  of  meeting.*     It  is 
clear    from    these    secondary    definitions    of 
Webster,  and  clearer  still,  if  possible,  from 
his  illustrations,  that  the  word  notify  never 
imports  or  implies,  of  necessity,  a  notice  in 
writing.     Whenever  it  is  intended  that  the 
word  'notify,'  as  used  in  a  statute,  shall  sig- 
nify a  notice  in  writing,  we  think  that  such 
intention  should  be  expressed   in   words,  or. 
should  be  implied  by,  or  be  apparent  from, 
other  provisions  of  the  same  statute,     lliere 
is  notliing  in  the  statute  under  consideration 
to  indicate  that  the  word  'notify'  is  used  in 
section  5  of  the  act,  in  any  other  than   itH 
primary   and  literal  meaning.     On   the  con- 
trary, we  think  it  clearly  appears  from  all 
the  provisions  of  the  statute,  that  whenever 
it  was  intended  by  the  lawmaking  power  that 
notice  in  writing  must  be  given,  such  inten- 
tion is  expressed  therein  in  clear  and  unmis- 
takable terms.     Indeed,   the  rule   is  general 
that,   unless  otherwise   provided   by   statute. 
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a  verbal  notice  will,  in  all  eases,  be  as  effec- 
tive as  a  written  notice,  provided  it  conveys 
the  necessary  information  between  the  prop- 
er parties,  at  or  within  the  prescribed  time." 
A  majority  of  the  cases  hold  that  where 
a  statute  requires  notice  of  a  called  meeting 
of  a  board  to  be  given  to  its  members,  such 
notice  need  not  be  in  writing  and  the  meeting 
will  be  legal  if  only  verbal  notice  is  given. 
White  V.  Fleming,  114  Ind.  560,  16  N.  E.  487 
(notice  of  meeting  of  county  commissioners) 
Gallagher  v.  Willow  School  Tp.  (la.)  154  N. 
W.  437  (notice  of  called  meeting  of  board  of 
school  directors).  And  see  the  note  to  Whip- 
ple v.  Christie,  Ann.  Cas.  1014D  856  as  to 
notice  of  a  corporate  meeting.  Compare 
Burns  v.  Thompson,  64  Ark.  489,  43  S.  W. 
499.  In  White  v.  Fleming,  supra,  the  court 
said:  "In  the  first  paragraph  of  the  com- 
plaint it  is  alleged  that  the  members  of  such 
board  came  together  at  the  county  auditor's 
office  on  April  14th,  1884,  to  settle  with  the 
outgoing  trustees  of  the  several  townships, 
'with  nothing  but  an  oral  notice  from  the 
aiiditor  of  said  county.'  Plaintiff's  counsel 
insist  that  the  board  of  commissioners  were 
not  in  legal  session,  because  an  oral  notice 
from  the  county  auditor  was  not  sufficient 
to  call  the  board  together  in  special  session; 
but  such  notice,  counsel  say,  must  be  in  writ- 
ing. The  statute  does  not  require,  however, 
that  the  notice  of  a  special  session  of  the 
county  board  must  be  in  writing.  Section 
6738,  R.  S.  1881.  'Notice  shall  be  given,'  is 
the  language  of  the  statute.  Webster  thus 
defines  notice:  'Intelligence,  by  whatever 
means  communicated;  knowledge,  given  or  re- 
ceived.' Worcester's  definition  is  substantial- 
ly the  same  as  Webster's.  ...  In  the 
case  in  hand  we  think  that  an  oral  notice  to 
the  members  of  the  county  board  of  the  spe- 
cial session  as  sufficient,  under  section  5738, 
supra."  In  Gallagher  v.  Willow  School  Tp. 
supra,  it  was  said:  "The  sufficiency  of  this 
notice  is  challenged,  it  being  contended  that 
section  2757  of  the  Code  Supplement,  provid- 
ing that  the  president  may  call  a  meeting  of 
the  board  of  directors,  'upon  notice  specify- 
ing the  time  and  place,  delivered  to  each 
member,'  exacts  written  notice.  The  mere 
fact  that  it  must  be  delivered  does  not  re- 
quire this  construction;  for  notice  by  word 
of  mouth  may  be  delivered  quite  as  effectu- 
ally as  one  in  writing.  What  this  exacts  is 
that  it  actually  reach  the  several  members, 
so  that  each  shall  be  informed  of  the  time 
and  place  of  meeting  Barclay  v.  Wapsinonoc 
School  Tp.  157  la.  181,  138  N.  W.  395.  For 
this  purpose,  oral  notice  would  be  as  effective 
as  written,  and  there  is  nothing  in  the  con- 
text indicating  that  one  was  intended  rather 
than  the  other.  If  either,  oral  would  be  the 
more  likely  to  be  prescribed,  because  the  more 
likely  to  be   resorted  to.     It   is  said  in  29 


Cyc.  1117,  that  wherever  a  statute  exacts  no- 
tice, this  should  be  writing,  but  the  authori- 
ties cited  do  not  sustain  the  text.  A  con- 
trary conclusion  was  reached  in  Miner  v. 
Clark,  15  Wend.  (N.  Y.)  425.  In  Jenkins  ?. 
Wild,  14  Wend.  (N.  Y.)  639,  a  party  ag- 
grieved was  given  15  days  notice  to  appeal, 
and  this  was  held  to  mean  written  notice. 
In  Pearson  v.  Lovejoy,  53  Barb.  (N.  Y.)  407, 
the  rule  is  said  to  be  applicable  to  legal 
proceedings.  See  In  re  Cooper,  15  Johns. 
(N.  Y.)  533;  McEwen  v.  Montgomery  County 
Mut.  Ins.  Co.  5  Hill  (N.  Y.)  101;  St.  Mich- 
aels Church  v.  Philadelphia  County,  Bright, 
(Pa.)  121.  In  Foley  v.  New  York,  1  App. 
Div.  586,  37  N.  Y.  S.  465,  the  notice  was  re- 
quired to  be  filed,  and,  of  course,  must  have 
been  in  writing.  The  most  that  can  be  said 
of  these  decisions  is  that,  unless  the  con- 
trary appears,  notice  in  judicial  proceedings 
is  to  be  construed  to  mean  written  notice,  but 
it  does  not  follow  that  the  same  rule  pre- 
vails when  the  word  is  found  in  statutes 
governing  the  transaction  of  other  public  busi- 
ness. What  is  intended  depends  on  the  lan- 
guage employed,  the  context,  and  the  subject 
to  which  these  apply.  ...  A  different 
conclusion  was  reached  in  Bums  v.  Thompson, 
64  Ark.  489,  43  S.  W.  499,  but  the  reasoning 
on  which  it  is  based  does  not  meet  our  ap- 
proval. Certainly  it  derives  no  support  from 
the  textbook  relied  on,  Dillon's  Miuieipal 
Corporations."  However,  in  Burns  v.  Thomp- 
son, 64  Ark.  489,  43  S.  W.  499,  it  was  held  that 
where  notice  of  a  called  meeting  of  a  school 
board  was  required  by  law  to  be  given  to  the 
members,  only  written  notice  would  suffice. 
The  court  said:  "By  the  English  municipal 
corporation  act,  'due  notice  of  the  time  and 
place  of  a  corporate  meeting  is,  by  the  Eng- 
lish law,  essential  to  its  validity,  or  itA 
power  to  do  any  act  which  shall  bind  the 
corporation*  (1  Dillon  Mun.  Corp.  see.  262), 
and  the  'subject  of  meetings,  stated  and  spe- 
cial, and  the  notice  and  summons  required, 
are  made  matters  of  express  regulation."  Id. 
sec.  265.  So,  many  of  the  American  states 
have  regulated  by  statute  the  manner  of 
giving  notice,  and  it  is  generally  required^ 
it  seems,  by  these  statutes  that  the  notice 
must  be  in  writing,  and  the  courts  in  this 
country  seem  generally,  so  far  as  we  know, 
to  have  followed,  in  this  behalf,  the  rules 
adopted  in  England.  1  Dillon  Mun.  Corp. 
sec.  262.  Our  statute  is  silent  on  the  ques- 
tion whether  a  notice  of  the  call  meeting  of 
a  municipal  corporation  shall  be  in  writing. 
But  we  are  of  the  opinion  that  when  an  offi- 
cial notice  is  required  to  be  given  of  such  a 
meeting,  it  is  contemplated  that  it  shall  be 
in  writing,  and  that  it  shall  state  the  time. 
place  and  purpose  of  the  meeting.  The  notice 
of  the  meeting  at  which  the  contract  sued 
upon  in  this  case  was  made  was  not  so  given. 


CAREY  V.  ATLANTA. 

l^S  Qa.  192. 


1151 


and  the  meeting  was  therefore  not  a  corporate 
meeting;  and  the  contract  is  invalid,  so  far 
as  the  corporation  is  concerned." 

In  People  v.  Croton  Aqueduct  Board,  26 
Barb.  (N.  Y.)  240,  6  Abb.  Pr.  42,  the  court 
construed  an  ordinance  providing  that  within 
twenty-four  hours  after  notice  of  a  formal 
defect  in  his  bid  a  bidder  on  a  municipal  con- 
tract might  correct  the  defect.  Holding  that 
the  notice  of  defect  referred  to  by  the  ordi- 
nance need  not  be  notice  in  writing,  the 
Court  said:  "The  ordinance  organizing  the 
departments  of  the  corporation  (sec.  501) 
requires  all  bids  to  be  rejected  which  are  not 
furnished  in  conformity  with  sections  497, 
408  and  499,  and  that  thereupon  the  con- 
tract be  awarded  to  the  lowest  bidder;  but 
provides  that  no  bid  shall  be  rejected  for 
any  error  of  form,  provided  the  person  mak- 
ing it  shall  correct  the  same  and  make  it,  in 
conformity  with  the  ordinance,  within  twenty- 
four  hours  after  notice  of  such  defect.  The 
short  time  in  which  our  decision  is  to  be 
made,  forbids  our  doing  much  more  than 
stating  our  conclusions,  without  our  reasons 
for  them.  The  notice  required  by  the  ordi- 
nance need  not  be  in  writing;  the  law  im- 
plies that  all  notices  should  be  in  writing 
which  form  part  of  a  judicial  proceeding,  but 
not  those  relating  to  the  formation  of  con- 
tracts." 

St.  Michael's  Church  v.  Philadelphia  Coun- 
ty, Bright.  (Pa.)  121,  was  an  action  to  hold 
a  county  liable  for  property  of  the  plaintiff 
destroyed  by  a  mob.  The  statute  under  which 
the  action  w^as  brought  provided  that  no 
plaintiff  should  have  benefit  of  the  act  who, 
Imving  knowledge  of  intended  or  threatened 
damage,  failed  to  give  notice  thereof  to  the 
county  authorities.  It  was  held  that  the  no* 
tice  required  by  the  statute  must  be  taken 
to  mean  notice  in  writing.  The  court  said: 
"When  a  statute  directs  notice  to  be  given, 
the  rule  is,  it  is  to  be  given  in  writing,  in 
which  respect  it  differs  from  the  common 
law." 


and  places  the  purchaser  in  possession,  the 
obligor  and  the  obligee  are  proper  parties 
to  a  suit  against  the  city  to  enjoin  an  illegal 
interference  with  the  possession  of  the  prop- 
erty. Ford  V.  Commercial  Industrial  Co.  132 
Ga.  344  (63  S.  E.  1120). 

2.  Enjoining  Criminal  Proseontlon. 

While  equity  will  not  ordinarily  enjoin  a 
criminal  prosecution  (Georgia  Railway  & 
Electric  Co.  v.  Oakland  City,  129  Ga.  576,  59 
S.  E.  296)  yet,  where  repeated  prosecutions 
are  threatened  under  a  void  municipal  ordi- 
nance, and  the  effect  of  such  prosecutions 
would  tend  to  injure  or  destroy  the  property 
of  the  person  so  prosecuted,  or  deprive  him 
of  the  legitimate  enjoyment  of  his  property, 
equity  will  entertain  a  suit  to  inquire  into 
the  validity  of  the  ordinance,  and  enjoin  its 
enforcement.  Hasbrouck  v.  Bondurant,  127 
Ga.  220  (56  S.  E.  241) ;  Cutsinger  v.  Atlanta, 
142  Ga.  655   (83  S.  E.  263). 

3.  SCnnioipal  Corporations  —  Segrega- 
tion of  Raees  in  Residence  Districts. 

Sections  1  and  2  of  the  ordinance  of  the 
city  of  Atlanta,  adopted  June  16,  1913,  and 
the  corresponding  sections  of  an  amendment 
thereto,  adopted  November  3,  1913,  prohibit- 
ing white  persons  and  colored  persons  from 
residing  in  the  same  block,  deny  the  inherent 
right  of  a  person  to  acquire,  enjoy,  and  dis- 
pose of  property,  and  for  this  reason  are  vio- 
lative of  the  due  process  clause  of  the  federal 
and  state  Constitutions. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Fulton  county: 
Bell,  Judge. 

Action  for  injunction.  John  Carey  et  al., 
plaintiffs,  and  City  of  Atlanta  et  al.,  defend- 
ants. Judgment  for  defendants.  Plaintiffs 
bring  error.  The  facts  are  stated  in  the 
opinion.    Revebses). 

Oeorge  Westmoreland  for  plaintiffs  in 
error. 

J.  L.  Mayaon  and  W.  D,  Ellis,  Jr»,  for  de- 
fendants in  error. 


CARET  ET  AL. 

V. 

CITT  OF  ATI^ANTA  ET  AL. 

Georgia  Supreme  Court — February  12,  1915. 
14S  Ga.  192;  S4  S.  E.  460. 


1.  Injunctions  —  Protection  of  Proper* 
ty  — Proper  Parties. 

Where  an  owner  of  a  city  lot  makes  a  con- 
tract of  sale,  and,  upon  payment  of  a  part  of 
the  purcliase  money,  executes  a  bond  for  title, 


[192]  Atkinson,  J.— 1,  2.  The  rulings  an- 
nounced in  the  first  and  second  headnotes  do 
not  require  elaboration. 

[193]  3.  The  assignment  of  error  com- 
plained of  the  judgment  of  the  trial  court 
refusing  to  grant  an  interlocutory  injunction. 
The  controlling  question  is  as  to  the  consti- 
tutionality of  an  ordinance  of  the  City  of 
Atlanta  which  provides  for  the  segregation 
of  residences;  the  design  of  the  ordinance 
being  to  require  white  persons  and  persons 
of  color  to  reside  in  separate  blocks.  It 
appears  from  the  pleadings  and  evidence  that 
the  ordinance  was  adopted  on  June  16,  1913, 
and  amended  on  November  3,  1913.  On  Oc- 
tober 1,  1913,  one  of  the  plaintiffs,  a  colored 
person,  purchased  a  lot   and  house  from   a 
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white  person,  in  which  the  latter  resided. 
The  property  was  located  in  a  block  occu- 
pied by  white  and  colored  persons.  A  white 
person  resided  on  a  lot  adjoining  the  one 
purchased  as  above  mentioned.  On  Decem- 
ber 9,  1913,  the  plaintiff  above  mentioned 
contracted  to  sell  the  lot  at  an  advanced 
price  to  the  other  plaintiff,  and  executed  a 
bond  for  title.  The  former  white  owner  hav- 
ing moved  out,  the  obligee  in  the  bond  for 
title,  who  contemplated  taking  up  his  future 
residence  in  the  house,  caused  the  same  to  be 
tomporririly  rented  to  a  colored  person,  and 
received  one  month's  rent.  VVlien  the  tenant 
moved  in,  the  white  proprietor  of  the  «d- 
joining  residence  objected  to  the  occupancy 
of  the  house  by  a  colored  person,  and,  upon 
notice  from  the  chief  of  police  that  a  case 
would  be  made  against  the  tenant  under  the 
ordinance,  the  latter  moved  out,  and  the 
plaintiff  was  required  to  refund  the  money 
paid  for  rent.  The  plaintiff  was  also  notified 
by  the  chief  of  police  that  the  ordinance 
would  be  enforced  against  him,  or  any  other 
colored  person  who  attempted  to  occupy  the 
dwelling  as  a  residence,  upon  objection  being 
urged  by  the  adjoining  white  proprietor. 

The  particular  parts  of  the  ordinance  com- 
plained of  as  being  unconstitutional  are  sec- 
tions 1  and  2  of  the  original  ordinance,  and 
the  corresponding  sections  of  the  amendment. 
These  are  alleged  to  be  void,  because  they 
(a)  deprive  the  plaintiffs  of  the  use  and 
enjoyment  of  their  property,  (6)  deprive  the 
plaintiffs  of  their  property  rights,  without 
due  process  of  law,  and  (c)  delegate  to  in- 
dividuals the  right  to  say  how  the  plaintiffs 
shall  use  their  property.  By  amendment  to 
the  petition  it  was  cliarged  that  these  pro- 
visions of  the  ordinance  were  void  as  being 
violative  of  art.  1,  sec.  1,  paragraphs  2  and  3, 
of  the  constitution  of  this  State  (Civil  0)de, 
§§  6358,  6359),  which  declare  that  "protec- 
tion to  person  and  property  is  the  paramount 
duty  of  government,  and  shall  be  [194]  im- 
partial and  complete;"  and  that  ''no  person 
shall  be  deprived  of  life,  liberty,  or  property, 
except  by  due  process  of  law."  The  ordinance 
Mas  also  charged  to  be  violative  of  the  con- 
stitution of  the  United  States,  as  contained 
in  the  14th  amendment  (Civil  Code,  §  6700), 
which  declares  that  "All  persons  born  or 
naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States,  and  of  the  State  wherein  they 
reside.  No  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States; 
nor  shall  any  State  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process 
of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 
The  ordinance  in  its  entirety  was  aa  follows: 

**An  ordinance  for  preserving  peace,  pre- 
venting conflict  and  ill   feeling  between  the 


white  and  colored  races,  and  promoting  the 
general  welfare  of  the  city,  by  providing  for 
the  use  of  separate  blocks  by  white  and  col- 
ored people  for  residences,  and  for  other  pur- 
poses. .  .  .  Sec.  1.  That  from  and  after 
the  approval  of  this  ordinance  it  shall  be 
unlawful  for  any  white  person  to  move  into 
or  use  as  a  residence  or  place  of  abode  any 
house,  building,  or  structure,  or  any  part 
of  a  house,  building,  or  structure  situated  or 
located  on  any  block  as  hereinafter  defined 
in  Section  4,  on  which  block  the  house,  build- 
ing, or  structures,  in  whole  or  in  part,  shall 
be  occupied  or  used  as  residences  or  places 
of  abode  by  colored  persons,  otherwise  than 
as  provided  in  Section  3  hereof.  The  block 
into  which  white  persons  are  herein  forbid- 
den to  move  or  occupy,  being  occupied  or 
used  by  colored  persons  as  herein  set  forth, 
shall  be  deemed  a  'Colored  Block'  for  the 
purpose  of  this  ordinance.  Sec.  2.  That 
from  and  after  the  approval  of  this  ordinance 
it  shall  be  unlawful  for  any  colored  person 
to  move  into,  or  use  as  a  residence  or  place 
of  abode,  any  house,  building,  or  structure,  or 
any  part  of  a  house,  building,  or  structure 
situated  or  located  on  any  block  as  herein- 
after defined  in  Section  4,  on  which  block 
the  houses,  building,  or  structures  shall  be 
occupied  or  used  aa  residences  or  places  of 
above  by  white  persons,  otherwise  than  as 
provided  in  Section  3  hereof.  The  block  into 
which  colored  persons  are  herein  forbidden 
to  move  or  occupy,  being  occupied  by  white 
persons  as  herein  set  forth,  shall  be  deemed 
a  'White  Block'  for  the  purpose  of  this  ordi- 
nance. Sec.  3.  Tliat  nothing  iu  either  of  the 
[196]  preceding  sections  shall  be  construed  or 
defined  to  prevent  domestic  servants  from 
residing  in  the  house  or  building  wherein 
they  are  employed  or  upon  the  same  lot^ 
with  the  houses  or  buildings  which  they  serve. 
Sec.  4.  That  the  word  'Block,'  as  used  in 
this  ordinance,  is  hereby  defined  to  mean 
that  portion  of  any  street  or  alley  together 
with  the  lots  abutting  on  same,  whether  or 
not,  and  upon  both  sides  thereof,  between  tlie 
two  adjacent  intersecting  or  crossing  streets. 
In  case  either  of  said  adjacent  streets  inter- 
sect but  do  not  cross  the  street  upon  which 
the  block  in  question  may  be  located,  the 
lots  improved  or  unimproved,  upon  the  s'de 
of  the  last  mentioned  street,  to  wit  the  street 
facing  the  intersecting  street,  shall  be  ni- 
cluded  in  the  block  between  the  two  adjacent 
intersecting  crossing  streets,  without  refer- 
ence to  the  street  which  runs  to  said  blo^'^k 
but  does  not  cross  same.  Corner  loCs«  im- 
proved or  unimproved,  shall  be  deemed  lo- 
cated in  the  block  upon  the  street  on  which 
they  front  or  are  intended  to  front  when 
improved.  In  using  the  words  'lots'  in  this 
section  it  is  intended  to  include  the  hou^tea 
on  same  where  such  lots  are  improved.  See, 
5.    That  any  persons  violating  the  provisions 
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of  Sections  1  or  2  of  this  ordinance  shall, 
on  conviction  in  the  Recorder's  Court,  be 
deemed  guilty  of  an  offense  and  be  punished 
by  a  fine  not  exceeding  one  hundred  dollars, 
or  sentenced  to  work  on  the  public  works  for 
not  exceeding  thirty  d^ys,  either  or  both  pun- 
ishments to  be  inflicted  in  the  discretion  of 
the  Recorder,  and  each  day's  violation  of  the 
ordinance  to  be  considered  a  separate  offense. 
Sec.  6.  That,  upon  the  approval  of  this  ordi- 
nance, any  person  desiring  to  build  or  erect, 
for  himself  or  as  agent  for  another,  any  build- 
ing or  structure  to  be  used  as  residences  or 
places  of  abode  upon  property  situated  in 
any  block,  as  defined  in  section  4  hereof, 
and  within  which  there  are  no  houses,  build- 
ings, or  structures  used  as  residences,  or 
otherwise  vacant  property,  shall,  in  the  tip- 
plication  for  a  permit  to  the  building  in- 
spector, declare  that  such  houses  or  struc- 
tures for  which  a  permit  is  asked  are  to  be 
used  as  residences  or  places  of  abode  for 
white  persons  or  for  colored  persons.  Upon 
the  filing  of  said  application  the  building 
inspector  shall  order  the  same  published  for 
two  successive  weeks  in  one  of  the  daily 
newspapers  of  the  City  of  Atlanta,  calling 
particular  attention  to  said  notice,  and  the 
fact  that  the  house,  building,  or  structure 
proposed  to  be  built  or  erected  are  to  be  used 
as  residences  by  white  people  or  by  colored 
people,  as  the  case  may  [196]  be;  and  unless 
within  five  days  from  the  date  of  the  last 
publication  thereof  protest  be  made,  in  writ- 
ing, to  the  building  inspector  by  a  majority 
of  the  property-owners  in  said  block  against 
the  use  mentioned  in  said  notice,  the  permit 
desired  shall  issue,  if  in  other  respects  said 
application  be  in  conformity  with  the  ordi- 
nances of  the  city.  Thereafter  all  houses, 
buildings,  or  structures  erected  for  houses  or 
residences  or  places  of  abode,  and  all  houses, 
buildings,  or  structures  in  said  block  erected 
for  other  purposes,  but  which  it  may  be  de- 
.sired  to  use  as  residences  or  places  of  abode, 
shall  be  so  used,  either  as  residences  or  places 
of  abode,  for  white  persons  or  for  colored 
persons,  as  may  be  determined  by  the  permit 
granted  in  the  manner  hereinbefore  provided. 
Any  person  or  persons  moving  into  or  using 
as  residences  or  places  of  abode  any  of  such 
houses,  buildings,  or  structures,  or  any  part 
thereof,  contrary  to  the  classification  as  fixed 
in  the  manner  herein  provided,  and  set  out  in 
said  permit,  sliall  be  guilty  of  an  offense  and 
punished  in  the  same  manner  as  provided  in 
section  5  of  this  ordinance.  If,  however,  the 
majority  of  the  property  owners  in  said  block 
in  which  the  proposed  building  or  structure 
is  to  be  erected  and  for  which  permit  is 
asked,  as  above  provided,  shall  protest 
against  said  house,  building,  or  structure  in 
the  manner  above  provided,  then  in  such  case 
no  permit  shall  issue  on  said  application  for 
Ann.  Cas.  1916B.— 73. 


the  erection  of  a  building  or  house  or  struc- 
ture for  the  use  set  out  in  said  application. 
The  provisions  of  this  section  are  intended  to 
provide  a  method  by  which  a  block  which  is 
vacant  may  be  improved  and  by  which  its 
use  for  either  white  or  colored  person  may  be 
determined.  Sec.  7.  That  wherever  after  the 
passage  of  this  ordinance  a  majority  of  t)ie 
owners  of  either  real  or  leasehold  property  in 
any  block  which  is  subject  to  the  operation 
of  sections  1  and  2  of  this  ordinance  sliall 
make  application  in  writing  to  the  building 
inspector,  requesting  that  he  declare  the 
house  in  said  block  to  be  open  for  occupancy 
thereafter  by  either  white  or  colored  persons, 
it  shall  be  the  duty  of  the  building  inspector 
to  notify  the  board  of  police  commissioners 
that  said  block  is  not  longer  subject  to  sec- 
tions 1  and  2  of  this  ordinance,  as  the  case 
may  be.  Upon  the  filing  of  said  application, 
as  above  provided,  with  the  building  inspec- 
tor, either  white  persons  or  colored  person 
moving  into  or  using  as  places  of  abode  or 
residences  the  houses  aiid  buildings  in  said 
block  shall  not  be  subject  to  the  penalties 
provided  for  in  this  ordinance.  Provided, 
[197]  however,  that  at  any  time  thereafter 
said  block  shall  be  occupied  entirely  by  white 
persons,  to  wit,  all  the  residences  thereof 
shall  be  either  white  or  colored,  then  said 
block  shall  thereupon  immediately  become 
subject  to  the  provisions  of  the  other  sections 
of  this  ordinance  with  reference  to  white 
blocks  or  black  blocks  respectively,  that  is, 
if  white  persons  entirely  occupy  said  blocks, 
then  it  shall  thereafter  be  a  white  block,  and 
if  colored  persons  entirely  occupy  said  block, 
then  it  shall  thereafter  be  a  black  block  and 
subject  to  the  provisions  of  this  ordinance 
with  reference  to  white  and  black  blocks. 

"Amended  by  Alderman  Nutting:  Be  it 
ordained  by  the  Mayor  and  General  Council, 
that  the  pending  ordinance  in  Re  Segregation 
of  races  be  amended  as  follows:  That  no 
provisions  of  the  foregoing  ordinance  sliall 
cause  any  change  in  the  status  of  the  races 
as  to  present  occupancy  or  ownership,  and  no 
member  of  either  race  shall  be  forced  to 
move  from  any  present  location;  but  that 
entire  ordinance  shall  be  operative  as  to  the 
future.  That  all  ordinances  and  parts  of 
ordinances  in  conflict  with  this  ordinance  be 
and  the  same  are  hereby  repealed." 

A  further  amendment  was  as  follows: 
"Tliat  the  ordinance  adopted  by  the  General 
Council  on  the  16th  day  of  June,  1013,  and 
approved  by  the  Honorable  J.  G.  Woodward, 
Mayor,  on  the  17  th  day  of  June,  1913,  pro- 
viding for  the  use  of  separate  blocks  by 
white  and  colored  people  for  residences  and 
for  other  purposes,  be  amended  by  adding 
thereto  the  following  sections:  Section  1. 
That  from  and  after  the  approval  of  tiiis 
ordinance  it  shall  be  unlawful  for  any  colored 
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person  to  move  into,  or  use  as  a  residence  or 
place  of  abode,  any  hous6,  building,  or  struc- 
ture, or  any  part  of  a  house,  building,  or 
structure  situated  or  located  except  as  pro- 
vided in  said  original  ordinance,  which  said 
house,  building,  or  structure  lias  previously 
been  occupied  by  white  people,  and  where 
white  people  are  still  living  in  houses  or 
buildings  adjoining  the  same,  without  the 
consent  of  the  white  people  living  in  said  ad- 
joining house  or  buildings.  Sec.  2.  Tliat 
from  and  after  the  approval  of  this  ordinance 
it  shall  be  unlawful  for  any  white  person  to 
move  into,  or  use  as  a  residence  or  place  of 
abode,  any  house,  building,  or  structure,  or 
any  part  of  a  house,  building,  or  structure 
situated  or  located  except  as  provided  in  said 
original  ordinance,  which  said  house,  build- 
ing, or  structure  has  previously  been  occu- 
pied [198]  by  colored  people,  and  where 
colored  people  are  still  living  in  houses  or 
buildings  adjoining  the  same,  without  the 
consent  of  the  colored  people  living  in  said 
adjoining  houses  or  buildings.  Section  3. 
The  penalty  for  violation  of  the  previous  sec- 
tions shall  be  as  provided  in  Section  5  of 
said  original  ordinance." 

Under  the  operation  of  sections  1  and  2 
of  the  original  ordinance,  and  the  correspond- 
ing sections  of  the  amendment,  the  following 
result  could  be  brought  about:  Assuming 
that  in  any  mixed  block — that  is,  one  oc- 
cupied by  both  white  and  colored  persons — 
there  are  three  adjacent  lots  owned  by  sepa- 
rate persons,  each  of  whom  resides  on  his  lot, 
and  that  the  proprietor  of  the  middle  lot  be 
a  white  person,  and  that  the  proprietor  on 
one  side  be  a  white  person  and  the  proprietor 
on  the  other  be  a  colored  person:  if  the 
middle  proprietor  should  desire  to  move  out 
and  substitute  a  colored  tenant,  he  could 
not  do  so  if  the  adjacent  white  proprietor 
objected;  or  if  he  should  sell  to  a  colored 
person,  the  purchaser  could  not  move  into  the 
house  to  reside,  or  substitute  another  colored 
person  to  do  so,  if  the  adjoining  white  pro- 
prietor objected.  So  also  if  the  middle  pro- 
prietor were  a  colored  person  and  should 
desire  to  move  out  and  substitute  a  white 
person  to  reside  in  his  dwelling,  he  could  not 
do  so  if  the  colored  adjoining  proprietor  ob- 
jected; or  if  he  should  sell  to  a  white  person, 
the  purchaser  could  not  move  into  the  dwell- 
ing to  reside,  nor  substitute  a  white  tenant 
to  do  so,  if  the  colored  adjoining  proprietor 
objected.  In  each  of  such  instances  an  owner 
of  property  could,  by  mere  force  of  the  ordi- 
nance smd  caprice  of  an  adjoining  proprietor, 
without  any  compensation  or  process  of  law, 
be  deprived  for  all  time  of  the  right  to  re- 
side on  his  property,  or  to  substitute  a  tenant 
or  grantee  to  do  so.  The  right  of  the  owner 
of  property  to  reside  on  it  is  inherent,  and 
permanent  deprivation  of  that  right  is   in 


substance  a  taking  of  the  property  itself. 
Deprivation  thereof  in  the  manner  above  in- 
dicated, without  any  symbol  of  legal  proced- 
ure, is  opposed  to  the  guaranty  as  embodied 
in  the  due-process  clauses  of  the  State  and 
Federal  constitutions.  Ordinances  of  this 
character  are  of  recent  origin.  The  first 
seems  to  have  been  adopted  on  May  19,  1911, 
in  Baltimore,  Md.,  and  has  several  times  been 
amended.  Since  then  several  other  cities  have 
adopted  segregation  ordinances;  and  the  State 
of  Virginia  has  enacted  a  statute  on  the  sub- 
ject. A  person  was  prosecuted  for  violating 
the  Baltimore  ordinance.  The  [199]  defend- 
ant attacked  the  validity  of  the  ordinance. 
The  Supreme  Court  of  the  State  of  Maryland, 
in  dealing  with  the  case  (State  v.  Gurry,  121 
Md.  534,  Ann.  Cas.  1915B  957,  88  Atl.  546, 
47  L.R.A.(N.S.)  1087),  discussed  the  con- 
stitutionality of  the  ordinance  at  length,  and 
expressed  the  view  that  under  the  exercise  of 
the  police  power  a  law  of  that  character  could 
be  adopted,  but  finally  decided  that  the  ordi- 
nance was  void  on  the  ground  that  it  was  so 
unreasonable  as  to  be  unauthorized  under  the 
general  welfare  clause  of  the  charter  of  the 
city.  On  this  subject  it  was  stated  in  the 
opinion  that  the  serious  objection  to  the 
provisions  of  the  ordinance  was  that  they 
'Wholly  ignored  all  vested  rights  which  ex- 
isted at  the  time  of  the  passage  of  the  ordi- 
nance. This  was  put  upon  the  ground  that 
the  ordinance  affected  the  rights  of  an  owner 
existing  at  the  time  of  the  passage  of  the 
ordinance.  Relatively  to  them  it  was  said: 
*To  deny  him  such  rights  would  be  a  practi- 
cal confiscation  of  his  property,  for  his  house 
might  be  of  a  character  he  would  not  rent  to 
a  colored  person;  and  if  he  could  not  use  it 
himself,  he  would  be  deprived  of  not  only  the 
income  from  it,  but  of  such  use  of  it  as  is 
guaranteed  to  every  owner  of  property  by  the 
constitution  and  laws  of  the  land."  While 
this  pronouncement  seems  to  indicate  a  dis- 
position to  hold  the  ordinance  void  because 
the  ordinance  was  retroactive,  it  at  the  same 
time  recognizes  that  the  ordinance  involved 
jus  disponendi  of  the  owner,  and  that  that 
right  was  within  the  protection  of  the  consti- 
tution. In  North  Carolina  a  person,  in  vio- 
lation of  a  segregation  ordinance,  moved  his 
family  into  a  house  to  occupy  it  as  a  resi- 
dence. He  was  tried  for  violating  the  ordi- 
nance, and  found  guilty.  In  the  Supreme 
Court  of  that  State  it  was  ruled:  '*Charter 
and  statutory  authority  to  pass  ordinances 
for  the  general  welfare  of  the  city,  and  such 
regulations  for  the  better  government  of  the 
town  as  the  commissioners  may  deem  nec\>»- 
sary,  does  not  include  power  to  forbid  mem- 
bers of  either  the  white  or  colored  race  to  live 
in  any  block  where  a  majority  of  the  resijrnta 
are  of  the  other  race."  Statu  v.  Darnell.  166 
N.  C.  300,  81  S.  E,  338,  51  L.R.A.(N.S. .  33i, 
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As  indicated  by  the  note,  the  court  was  not 
passing  on  the  constitutional  question,  but 
much  of  the  reasoning  employed  in  support 
of  the  proposition  that  the  ordinance  was 
not  authorized  under  the  general  welfare 
clause  of  the  charter  of  the  municipality  is 
pertinent  and  persuasive  on  the  constitutional 
question.  In  the  course  of  the  opinion  it 
was  said:  "Besides,  an  [200]  ordinance  of 
this  kind  forbids  the  owner  of  property  to 
sell  or  to  lease  it  to  whomsoever  he  sees  fit, 
as  well  as  forbids  those  who  may  be  desirous 
of  buying  or  renting  property  from  doing  so 
where  they  can  make  the  best  bargain.  Yet 
this  right  of  disposing  of  property,  the  jus 
disponendi,  has  always  been  held  one  of  the 
inalienable  rights  incident  to  the  ownership 
of  property,  which  no  statute  will  be  con- 
strued as  having  power  to  take  away.  In 
Bruce  v.  Strickland,  81  N.  C.  267,  it  is  said: 
'The  jus  disponendi  is  an  important  element 
of  property,  and  a  vested  right  protected  by 
the  clause  in  the  Federal  constitution  which 
declares  the  obligation  of  contracts  inviola- 
ble.' The  same  doctrine  is  fully  held  and  dis- 
cussed in  Hughes  v.  Hodges,  102  N.  C.  239,  9 
S.  £.  437,  and  in  the  numerous  citations  to- 
those  two  cases,  which  will  be  found  in  the 
Anno.  ed.  This  ordinance  forbids  a  white 
man  or  a  colored  man  to  live  in  his  own  house 
if  it  should  descend  to  him  by  inheritance, 
and  should  happen  to  be  located  on  a  street 
where  a  majority  of  the  residents  happen  to 
be  of  such  different  race.  There  is  no  reason 
why  the  power  of  the  county  commissioners 
to  provide  for  the  public  welfare  should  not 
be  as  broad  as  those  of  the  town  commission- 
ers; and  if,  under  such  general  authority, 
similar  regulations  are  prescribed  for  the 
country  districts,  one  who  should  buy  or  in- 
herit property  in  a  section  where  the  opposite 
race  is  in  the  majority  could  not  reside  on 
his  own  property,  and  he  could  not  sell  it  or 
rent  it  out  except  to  persons  of  such  different 
race,  since  none  other  could  reside  there. 
Neither  a  white  manager  nor  any  white  ten- 
ants could  reside  on  a  farm  where  a  majority 
of  the  tenants  or  hands  are  colored.  .  .  . 
There  is  a  wide  distinction  between  suffrage, 
which  is  not  an  inherent  right,  but  which  is 
conferred  by  constitutional  prescription,  and 
which  is  usually  extended  from  time  to  time, 
and  the  inalienable  right  to  own,  acquire, 
and  dispose  of  property,  which  is  not  con- 
ferred by  the  Constitution,  but  exists  of  nat- 
ural right.  Tliere  is  no  question  that  legis- 
lation can  control  social  rights  by  forbidding 
intermarriage  of  the  races,  and  in  requiring 
Jim  Crow  cars,  and  in  similar  matters.  It 
was  also  held  in  Mugler  v.  Kansas,  123  U. 
S.  623,  31  U.  S.  (L.  ed.)  205,  8  S.  Ct.  273, 
that,  as  the  State  had  the  right  to  regulate 
or  forbid  the  sale  of  liquor,  that  one  who  had 
devoted  his  property  to  such  purpose  could 
not  object  that  he  is  forbidden  longer  to  so 


use  it;  but  none  of  these  interfere  with  the 
fundamental  [201]  right  of  every  one  to  ac- 
quire and  dispose  of  property  by  sale."  It 
appears  from  the  report  of  the  case  that,  in 
addition  to  the  cases  specially  mentioned  in 
the  foregoing  excerpt,  the  court  had  before  it 
Berea  College  v.  Kentucky,  211  U.  S.  45,  29 
S.  Ct.  33,  53  U.  S.  (L.  ed.)  81,  Plessy  v. 
Ferguson,  163  U.  S.  637,  16  S.  Ct.  1138,  41 
U.  S.  (L.  ed.)  256,  and  many  other  cases  on 
the  subject  of  race  regulations  under  the 
police  power  in  matters  concerning  the  ad- 
ministration of  educational  institutions,  the 
operation  of  separate  cars,  and  the  like,  in 
which  it  was  held  that  the  difference  in  the 
races  afforded  a  basis  for  classification  which 
would  support  in  some  instances  ordinances, 
and  in  others  statutes,  regulating  the  con- 
duct of  those  particular  businesses.  In  those 
cases  the  equal-protection  clause  of  the  con- 
stitution was  the  one  mainly  discussed.  In 
each  instance  the  complaining  person  was  af- 
forded the  opportunity  to  ride,  or  to  attend 
institutions  of  learning,  or  afforded  the 
thing  of  whatever  nature  to  which  in  tlie 
particular  case  he  was  entitled.  The  most 
that  was  done  was  to  require  him  as  a  mem- 
ber of  a  class  to  conform  to  reasonable  rules 
in  regard  to  the  separation  of  the  races.  In 
none  of  them  was  he  denied  the  right  to  use, 
control,  or  dispose  of  his  property,  as  in  this 
case.  Property  of  a  person,  whether  as  a 
member  of  a  class  or  as  an  individual,  cannot 
be  taken  without  due  process  of  law.  In  the 
recent  case  of  McCabe  v.  Atchison,  etc.  R.  Co. 
236  U.  S.  151,  35  S.  Ct.  69,  59  U.  S.  (L.  ed.) 
169,  where  the  court  had  under  consideration 
a  statute  which  allowed  railroad  companies 
to  furnish  dining-cars  for  white  people  and  to 
refuse  to  furnish  dining-cars  altogether  for 
colored  persons,  this  language  was  used  in 
reference  to  the  contentions  of  the  attorney- 
general:  '"This  argument  with  respect  to 
volume  of  traffic  seems  to  us  to  be  without 
merit.  It  makes  the  constitutional  right  de- 
pend upon  the  number  of  persons  who  may 
be  discriminated  against,  whereas  the  essence 
of  the  constitutional  right  is  that  it  is  a  per- 
sonal one."  While  the  police  power  is  very 
broad,  its  limits  are  within  the  constitution. 
In  Cutsinger  v.  Atlanta,  142  Ga.  555,  Ann. 
Cas.  1916C  280,  83  S.  E.  263,  L.R.A.1915B 
1097,  the  following  was  quoted  with  approval 
from  the  decision  In  re  Jacobs,  98  N.  Y.  98, 
50  Am.  Rep.  636:  "The  limit  of  the  [police] 
power  cannot  be  accurately  defined,  and  the 
courts  have  not  been  able  or  willing  definitely 
to  circumscribe  it.  But  the  power,  however 
broad  and  extensive,  is  not  above  the  con- 
stitution. When  it  speaks,  its  voice  must 
be  heeded.  It  furnishes  the  supreme  law, 
the  guide  for  the  [202]  conduct  of  legislators, 
judges,  and  private  persons;  and  in  so  far  as 
it  imposes  restraints,  the  police  power  must 
be  exercised  in   subordination   thereto."     In 
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the  opinion  it  was  held:  "Tlie  constitution 
of  this  State  not  only  recognizes  the  neces- 
sary power  of  the  courts  to  declare  laws  in 
violation  of  the  State  or  Federal  constitution 
void  (a  power  already  known  to  exist),  but 
expressly  declares  it  to  be  their  duty  to  hold 
such  acts  void." 

The  effect  of  the  ordinance  under  consid- 
eration was  not  merely  to  regulate  a  busi- 
ness or  the  like,  but  was  to  destroy  the  right 
of  the  individual  to  acquire,  enjoy,  and  dis- 
pose of  his  property.  Being  of  this  character, 
it  was  void  as  being  opposed  to  the  due- 
process  clause  of  the  constitution;  and  the 
judge  erred  in  refusing  to  grant  the  injunc- 
tion. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  Fish,  C.  J.,  absent. 

«| 

I 

I.  Lumpkin,  J.  (concurring), — ^I  concur  in 
the  result  reached,  but  not  in  all  that  is  said 
in  the  opinion  of  Mr.  Justice  Atkinson.  It 
seems  to  me  that  the  discussion  in  regard  to 
the  right  to  use  property  as  an  incident  to 
ownership  may  lead  to  extreme  results.  The 
right  of  an  owner  to  use  his  property  is  im- 
portant, but  it  is  not  so  absolute  that  he  may, 
at  all  times  and  under  all  circumstances,  use 
it  as  he  pleases,  regardless  of  the  public  wel- 
fare,  morals,  or  safety.  The  statute  books 
contain  many  laws  restricting  the  use  of 
property  by  the  owner  of  it,  and  prohibiting 
liim  from  using  it  for  certain  purposes. 
Laws  prohibiting  tbe  erection  of  wooden 
buildings  within  the  fire  limits  of  a  city 
restrict  the  owner's  use  of  his  property,  al- 
though he  may  contend  that  a  wooden  build- 
ing which  he  desires  to  erect  would  be  safe, 
and  that  he  has  not  the  means  to  build  one 
of  brick  or  stone.  Laws  which  prevent  an 
owner  from  using  his  property  for  the  stor- 
age of  dynamite,  powder,  oil,  or  other  dan- 
gerous substances  in  populous  communities, 
likewise  place  limitations  upon  the  owner's 
right  to  use  his  property  as  he  sees  fit.  The 
right  to  contract  has  been  treated  as  a  part 
of  the  liberty  of  a  citizen,  and  yet  it  is  sub- 
ject to  certain  limitations  for  the  public  good. 
Thus  usurious  contracts  have  long  been  pro- 
hibited. Many  other  illustrations  might  be 
given  in  addition  to  those  arising  under  laws 
relating  to  the  segregation  of  the  white  and 
negro  races  in  cars  and  schools.  I  cannot 
subscribe  to  the  apparent  idea  that  classifica- 
tion has  nothing  to  do  with  such  [203]  laws. 
Classification  as  to  the  particular  use  to 
which  property  is  to  be  put,  having  in  view 
its  location  and  surroundings,  may  be  an  im- 
portant element  in  considering  laws  of  this 
character.  In  the  leading  case  of  Plessy  v. 
Ferguson,  163  U.  S.  637,  16  S.  Ct.  1138,  41 
U.  S.  (L.  ed.)  256,  Mr.  Justice  Brown,  .de- 
livering the  opinion  of  the  court,  said:  ''A 
statute  which  implies  merely  a  legal  distinc- 


tion between  the  white  and  colored  races — 
a  distinction  which  is  founded  in  the  color  of 
the  two  races,  and  which  must  always  exist 
so  long  as  white  men  are  distinguished  from 
the  other  race  by  color — has  no  tendency  to 
destroy  the  legal  equality  of  the  two  races 
or  re-establish  a  state  of  involuntary  servi- 
tude." Referring  to  the  fourteenth  amend- 
ment, he  said:  "The  object  of  the  amend- 
ment was  undoubtedly  to  enforce  the  absolute 
equality  of  the  two  races  before  the  law;  but 
in  the  nature  of  things  it  could  not  have  been 
intended  to  abolish  distinctions  based  upon 
color,  or  to  enforce  social,  as  distinguished 
from  political  equality,  or  a  commingling  of 
the  two  races  upon  terms  unsatisfactory  to 
either.  Laws  permitting,  and  even  requiring, 
their  separation  in  places  where  they  are 
liable  to  be  brought  into  contact  do  not  nec<f8- 
sarily  imply  the  inferiority  of  either  race  to 
the  other,  and  have  been  generally,  if  not  uni- 
versally, recognized  as  within  the  competency 
of  the  State  legislatures  in  the  exercise  of 
their  police  power.  The  most  common  in- 
stance of  this  is  connected  with  the  establish- 
ment of  separate  schools  of  white  and  colored 
.children,  which  has  been  held  to  be  a  valid 
exercise  of  the  legislative  power  eveb  by 
courts  of  States  where  the  political  rights  ol 
the  colored  race  have  been  longest  and  most 
earnestly  enforced." 

In  Pace  v.  Alabama,  106  U.  S.  583,  1  S.  Ct. 
637,  27  U.  S.  (L.  ed.)  207,  it  was  held 
that  adultery  between  blacks  and  whites 
could  constitutionally  be  punished  more 
severely  than  the  same  crime  between  persons 
of  the  same  race,  on  the  ground  that  the 
white  and  black  were  punished  alike,  with- 
out discrimination.  A  law  prohibiting  the 
intermarriage  of  the  two  races  has  been  de- 
clared valid.  State  v.  Gibson,  36  Ind.  389, 
10  Am.  Rep.  42. 

Suppose  that  an  owner  of  property  in  the 
best  residential  portion  of  a  city  should 
claim  the  right  to  build  upon  his  lot  a  large 
boarding-house  or  rooming-house,  in  which  he 
should  receive  indifferently  boarders  of  both 
races  and  sexes,  producing  a  situation  of 
great  irritation  and  calculated  to  bring  about 
unfortunate  results.  [204]  It  is  quite  possi- 
ble that  the  saered  right  of  property  might  be 
subject  to  regulation  for  the  public  safety 
(which  has  been  declared  to  be  the  supreme 
law),  by  a  reasonable  pre-existing  ordinance. 

In  Plessy  v.  Ferguson,  supra,  the  law  in- 
volved was  one  requiring  railway  companies 
carrying  passengers  in  their  coaches  in  the 
State  of  Louisiana  to  provide  equal  but  sepa- 
rate accommodations  for  the  white  and  col- 
ored races,  by  means  of  separate  cars  or  by 
dividing  the  passenger-coaches  by  a  parti- 
tion. Such  a  law  necessarily  interfered  to 
some  extent  with  the  right  of  the  owner  of  tbe 
property  to  use  it  as  it  saw  fit.     While  this 
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law  related  to  railway  companies,  the  opin- 
ion of  the  majority  of  the  Supreme  Court  of 
the  United  States  was  not  based  on  that 
ground.  On  the  contrary,  Mr.  Justice  Harlan, 
who  dissented,  referred  to  the  fact  that  a 
railway  was  a  quasi  public  highway,  where 
all  might  travel.  Of  course,  regulations  based 
on  a  distinction  between  the  two  races  must 
be  reasonable  and  not  arbitrary,  and  the 
municipal  council  or  other  body  making  them 
must  have  authority  to  do  so.  In  the  pres- 
ent case,  the  petition  does  not  distinctly  make 
the  point  that  the  general  welfare  clause  in 
a  city  charter  does  not  confer  authority  to 
adopt  a  segregation  ordinance,  or  aver  in 
terms  that  the  ordinance  under  consideration 
was  unreasonable.  It  does,  however,  charge 
that  the  ordinance  delegated  to  individuals 
the  right  to  say  how  the  plaintiffs  should  use 
their  property.  I  think  that  this  ground  la 
well  taken.  If  the  residence  of  the  two  races 
in  close  proximity  waa  a  matter  requiring 
regulation  by  ordinance,  the  legislative  body 
should  determine  the  fact,  and  not  leave  it 
to  depend  upon  the  will  of  individuals,  per- 
haps the  whim  of  a  single  resident,  and  sub- 
ject to  shift  from  time  to  time  according  to 
the  wishes  of  some  of  those  who  for  the 
time  being  might  reside  in  the  block,  so  that 
sometimes  the  block  might  be  classified  as 
"white,"  sometimes  as  **black,"  and  sometimes 
mixed.  It  provides  for  no  method  for  de- 
termination of  the  fact  by  legitimate  authori- 
ty, save  as  a  property-owner*s  neighbors  may 
wish.  A  similar  ordinance  adopted  in  Bal- 
timore, which  seems  to  have  been  taken  as  a 
guide  in  preparing  the  ordinance  of  Atlanta, 
was  declared  invalid  by  the  Supreme  Court  of 
Maryland,  although  that  court  did  not  deny 
the  right  to  use  the  distinction  between  the 
white  and  black  races  as  a  basis  of  legitimate 
classification. 

[2051  The  near  approach  of  the  end  of  the 
term,  and  the  rush  of  business  incident  there- 
to, under  a  provision  of  our  constitution 
which  requires  that  all  cases  shall  be  decided 
at  the  first  or  the  second  term,  prevents  a 
more  thorough  discussion  of  the  subject.  I 
agree  with  the  majority  of  the  court  that  the 
particular  ordinance  here  involved  is  uncon- 
stitutional and  void.  But  I  think  the  line  of 
reasoning  adopted  by  them  may  carry  them 
too  far. 

NOTE. 

The  reported  case  holds  that  a  segregation 
ordinance  whereby  white  persons  and  colored 
persons  are  prohibited  from  residing  in  the 
same  block  is  invalid  as  a  denial  of  the  riglit 
to  use  and  dispose  of  property.  The  only 
decisions  sustaining  such  an  ordinance  are 
State  V.  Gurry,  121  Md.  543,  Ann.  Cas.  1915B 
957,  and  t)ie  circuit  court  decision  in  Ash- 


land V.  Coleman,  19  Va.  L.  Reg.  427.  The 
decisions  are  reviewed  in  the  note  to  State 
V.  Gurry,  supra,  as  reported  in  Ann.  Coa. 
1915B  957. 


GEORGIA  UFE  INSURAlfCE 
COUP  ANT. 

Tennessee  Supreme  Court — October  9,  1915. 

132  Tenn.  673;  179  S.  W.  312. 


Insnranoe  ^  Indemnity  against  Lia-* 
bility  of  Physician  for  Malpractice  — 
Acts  of  Assistant. 

Defendant  insured  plaintiff,  a  physician 
having  in  his  employ  two  younger  doctors  as 
assistants,  against  loss  from  liability  for 
bodily  injuries  or  death  suffered  in  conse- 
quence of  error,  mistake,  or  malpractice  by 
any  assistant  in  his  employ  "while  acting  un- 
der the  assured's  instructions."  One  of  his 
assistants  made  a  mistaken  diagnosis,  result- 
ing in  a  judgment  for  damages  against  the 
physician.  The  diagnosis  and  treatment  was 
left  wholly  to  the  assistant,  and  the  physi- 
cian apparently  had  no  knowledge  of  the  par- 
ticular case  and  gave  the  patient  no  personal 
attention;  the  assistant  merely  acting  ac- 
cording tc  previous  general  instructions  and 
the  custom  which  prevailed  under  the  con- 
tract between  himself  and  the  physician. 
Held,  that  defendant  was  not  liable,  since 
the  quoted  words  were  intended  to  qualify 
defendant's  liability,  and  if  they  were  treated 
as  covering  the  physician's  general  instruc- 
tions, they  would  neither  expand  nor  restrict 
the  insurer's  liability,  but  would  be  alto- 
gether meaningless. 

[See  note  at  end  of  this  case.] 

Constrnotion  of  Contract. 

Though  an  insurance  contract  prepared  by 
the  company,  when  doubtful  or  ambiguous  in 
its  terms,  will  always  be  construed  in  favor 
of  the  insured,  it  should  be  construed,  like 
other  contracts,  so  as  to  give  effect  to  the 
intention  and  express  language  of  the  parties. 

Appeal  from  Chancery  Court,  Hamilton 
county:     Gakvin,  Chancellor. 

Action  on  insurance  policy.  John  L.  Seay, 
plaintiff,  and  Georgia  Life  Insurance  Com- 
pany, defendant.  Judgment  for  defendant. 
Plaintiff  appeals.  The  facts  are  stated  in 
the  opinion.    Affibmed. 

Allison,  Lynch  d  Phillips  for  appellant. 
Thompson,  Williams  d  Thompson  for  ap- 
pellee. 
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[674]  Green,  J. — The  complainant,  Seay, 
is  a  physician,  and  was  under  contract  to 
render  necessary  medical  attention  to  several 
Iiundred  employees  of  a  mine  of  the  Tennessee 
Coal,  Iron  &  Railroad  Company.  He  had  in 
his  employ  two  younger  doctors  as  assistants. 

A  miner  was  hurt  in  an  accident,  and  Dr. 
Seay's  office  was  notified.  One  of  the  as- 
sistants responded  to  the  call,  undertook  to 
diagnose  the  injuries,  and  proceeded  to  treat 
them.  In  so  doing  the  assistant  acted  under 
general  directions,  within  the  scope  of  his 
employment,  but  Dr.  Seay  appears  to  have 
had  no  knowledge  of  this  particular  case,  or 
at  any  rate  he  gave  the  patient  no  personal 
attention,  not  seeing  him  at  this  time.  The 
diagnosis  and  treatment  was  left  wholly 
to  the  assistant. 

There  seems  to  have  been  a  mistaken  diag- 
nosis, and  the  treatment  was  consequently 
unsuccessful.  Malpractice  was  alleged  by  the 
miner,  who  claimed  to  have  [675  suffered  a 
permanent  deformi^  by  reason  thereof,  and 
suit  was  brought  against  Dr.  Seay  to  hold 
him  for  damages  arising  from  the  conduct  of 
his  assistant  and  employee.  There  was  a 
judgment  against  Seay  for  $1,000. 

The  case  before  us  is  a  suit  by  Seay  on  a 
physician's  liability  policy  issued  to  him  by 
defendant  company;  the  suit  being  to  recover 
the  amount  of  the  miner's  judgment,  which 
Seay  has  paid,  and  the  costs  and  expenses  of 
that  litigation. 

The  defendant  company  answered,  denying 
liability  for  several  reasons,  and  from  a  de- 
cree in  favor  of  the  company,  complainant 
has  appealed. 

The  policy  in  question  undertook  to  indem- 
nify complainant,  the  assured,  "against  loss 
from  the  liability  imposed  by  law  upon  the 
assured  for  damages  on  account  of  bodily 
injuries  or  death  suffered  by  any  person  or 
persons  in  consequence  of  an  alleged  error 
or  mistake  or  malpractice  by  any  assistant 
in  the  employ  of  assured  while  acting  under 
the  assured 's  instructions  and  occurring 
while  this  policy  is  in  force." 

The  question  determining  liability  is 
whether  the  assistant  was  '^acting  under  the 
assured's  instructions,"  within  the  meaning 
of  the  policy. 

It  is  conceded  that  Seay  did  not  personally 
direct  the  assistant  with  reference  to  the 
treatment  of  the  injured  man,  but  complain- 
ant contends  that  the  assistant  acted  "in  the 
line  of  his  employment  and  according  to  pre- 
vious general  instructions  and  the  custom 
which  prevailed  under  the  contract  between 
himself  and  Seay."  [676]  Complainant  in- 
vokes the  familiar  rule  that  an  insurance  con- 
tract prepared  by  the  company,  when  doubt- 
ful or  ambiguous  in  its  terms,  will  always  be 
construed  in  favor  of  the  assured,  and  main- 
tains that  the  policy  should  be  construed  to 


cover  acts  performed  under  general  directions 
or  instructions  of  the  assured,  or,  in  other 
words,  as  protecting  the  assured  against  his 
assistant  acting  in  the  scope  of  tlie  latter's 
employment. 

We  recognize  the  rule  of  construction  re- 
lied on,  but  we  must  also  bear  in  mind  that 
"policies  of  insurance  should  be  construed, 
like  other  contracts,  so  as  to  give  effect  to  the 
intention  and  express  language  of  the  par- 
ties." 15  Cyc.  1037;  Travelers'  Ins.  Co.  v. 
Myers,  62  Ohio  St.  529,  67  N.  E.  458,  49 
L.R.A.  760;  Ward  v.  Maryland  Casualty  Co. 
71  N.  H.  262,  51  Atl.  900,  93  Am.  St.  Rep. 
514. 

These  words  "while  acting  under  the  as- 
sured's  instructions,"  were  certainly  intro 
duced  to  qualify  the  company's  liability  in 
some  way,  but,  should  we  hold  an  assistant 
acting  under  general  instructions  or  within 
the  scope  of  his  employment  to  be  acting  un- 
der the  "assurcd's  instructions,"  then  the 
qualification  attempted  entirely  fails.  If  we 
eliminate  the  words  "while  acting  under  the 
assurcd's  instructions,"  we  have  left  an  un- 
dertaking to  indemnify  against  malpractice, 
etc.,  "by  any  assistant  in  the  employ  of  as- 
sured .  .  .  occurring  while  this  policy  is 
in  force."  Thus  deleted,  the  contract  would 
mean  exactly  what  complainant  argues  it  now 
means.  It  would  [677]  cover  the  malprac- 
tice of  any  assistant  acting  "in  the  employ," 
that  is,  under  general  directions  of  assured. 

Interpreted  as  complainant  insists  the 
phrase  under  consideration  would  neither  ex- 
pand nor  restrict  the  insurer's  liability.  It 
would  add  nothing  to  the  contract,  nor  would 
it  take  anything  out  of  the  contract.  It 
would  be  altogether  meaningless. 

We  may  not  thus  deny  effect  to  the  ex- 
pressed language  of  the  parties. 

Moreover,  as  we  have  formerly  had  oc 
casion  to  observe,  all  insurance  is  somewhat 
personal  in  its  nature,  resting  to  a  great  ex- 
tent on  the  reputation  and  character  of  the 
assured.  Crouch  v.  Southern  Surety  Co.  131 
Tenn.  265,  Ann.  Cas.  191 6C  1220,  174  S.  W. 
1116,  L.R.A.  1915D  966. 

In  a  physician's  liability  contract  such  as 
the  one  before  us  the  learning,  experience  and 
ability  of  the  individual  insured  necessarily 
and  largely  enter  into  the  consideration. 
The  risk  assumed  Is  the  assistant  "while  act- 
ing under  the  assured's  instructions."  As 
a  safeguard  against  the  error,  mistake,  or 
malpractice  of  the  assistant,  the  insurer  stip- 
ulates for  the  instructions  of  the  assured. 
The  insurer,  relying  on  the  professional  skill 
of  the  assured,  contracts  for  his  supervision, 
or  at  least  for  his  instructions. 

It  cannot  be  held  that  the  insurer  by  this 
sort  of  contract  undertakes  to  answer  for  the 
mistakes  or  malpractice  of  a  doctor's  helper 
acting  on  his  own  responsibility  without  any 
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advice  or  directions  from  the  assured;  such 
subordinate  being  unknown  to  the  insurer, 
and  the  policy  without  provision  as  to  his 
qualiHcations.  [678]  This  would  be  an  ex- 
traordinary hazard  and  not  one  within  the 
purview  of  this  policy. 

In  the  case  at  bar  the  assistant  diagnosed 
and  treated  the  patient  without  suggestion 
or  aid  from  complainant.  From  a  profession- 
al standpoint  the  assistant  was  acting  inde- 
pendently. The  insurer  had  no  benefit  of 
the  supervising  skill  or  instructions  of  com- 
plainant for  which  it  had  contracted.  Such 
supervision  or  instructions  might  have  avert- 
ed the  mistaken  diagnosis  and  the  consequent 
malpractice. 

Without  passing  on  other  defenses,  we  are 
satisfied  the  assistant  was  not  ^'acting  under 
the  insured's  instructions,"  within  the  mean- 
ing of  this  policy,  and  the  chancellor's  decree 
will  be  affirmed,  and  the  bill  dismissed. 

Buchanan  and  Fancher,  JJ.,  dissent. 


KOTC. 

Indemnity  Insnranoe  against  Liability 
•f  Physician  for  Malpraotioe. 

Nature  of  Contract. 

The  authorities  are  not  agreed  as  to 
whether  a  contract  whereby  one  party  under- 
takes to  defend  any  action  for  malpractice 
brought  against  the  other  party  as  a  physi- 
cian constitutes  a  contract  of  insurance.  The 
courts  of  two  jurisdictions  have  taken  the 
view  that  such  a  contract  is  one  of  insurance. 
Physicians*  Defense  Co.  v.  Cooper,  199  Fed. 
670,  118  C.  C.  A.  50,  47  L.R.A.(N.S.)  290, 
aprming  188  Fed.  832;  Physicians'  Defense 
Co.  V.  O'Brien,  100  Minn.  490,  111  N.  W.  396. 
In  the  federal  case  cited  the  court  explained 
the  contract  as  follows:  "Now  we  may  look 
to  the  contract  in  question,  and  determine 
whether  it  falls  within  the  category  of  insur- 
ance, and  whether  a  continuance  of  the  is- 
suance of  Buch  contracts  does  or  does  not 
constitute  insurance  business.  In  case  the 
holder  of  the  contract  is  sued  for  damages  for 
civil  malpractice,  the  Defense  Company  en- 
gages to  employ  a  local  attorney,  in  whose 
selection  the  holder  of  the  contract  shall  have 
a  voice,  who,  together  with  the  company's 
attorney,  will  defend  the  case  without  expense 
to  the  holder,  and  this  to  the  extent  of  the 
exhaustion  of  the  sum  named  in  the  policy, 
which  for  the  defense  of  one  suit  is  $5,000; 
if  others  in  one  year,  $10,000.  .  .  .  Such  a 
contract,  in  our  opinion,  cannot  be  classed 
as  a  contract  for  personal  services.  The  com- 
pany is  not  itself  an  attorney,  and  does  not 
undertake  the  defense  as  such.  What  it  does 
undertake  is,  in  case  of  suit,  to  employ  a 
local  attorney,  in  whose  selection  the  holder 


shall  have  a  voice,  who,  with  the  company's 
attorney,  will  defend  the  case,  and  to  relieve 
the  holder  from  the  expense  thereof,  an  ex- 
pense which  must  follow  the  happening  of 
the  very  contingency  provided  against.  Not 
only  this,  but  the  company  must  relieve  the 
holder  of  paying  the  costs  of  suit.  Suppose 
the  contract  had  been  to  repay  to  the  holder 
whatever  sums,  not  exceeding  $5,000,  he 
should  be  required  to  pay  out  for  attorneys 
and  costs  in  case  of  such  litigation.  Could 
there  be  any  question  that  there  would  be  a 
contract  of  insurance?  We  think  not.  Can 
it  change  the  character  of  the  contract  in  this 
respect  that  it  purports  to  hold  the  holder 
harmless  against  the  payment  of  such  ex- 
penses and  costs?  The  contract,  reduced  to 
its  simplest  idea,  is  but  an  agreement  to  pay 
the  expenses  and  costs  that  the  holder  would 
have  to  pay  in  the  contingency  specified. 
This  is  indemnity  pure  and  simple,  and  witli 
whatever  verbiage  the  contract  may  be  clothed 
it  does  not  serve  to  cover  its  real  purpose, 
which  is  one  to  indemnify  the  holder  against 
damage  and  liability  for  attorney's  expenses 
and  costs  of  defense,  in  the  event  he  is  sued 
for  malpractice."  In  Physicians'  Defense  Co. 
V.  O'Brien,  supra,  the  court  said:  "The  con- 
tract is  very  carefully  and  skilfully  framed 
for  the  purpose  of  conveying  the  idea  that  it 
is  an  agreement  for  the  performance  of  serv- 
ices and  not  for  the  indemnification  of  the 
physician  against  loss;  but,  unless  we  admit 
tliat  language  was  invented  to  enable  us  to 
conceal  our  thoughts,  this  is  a  contract  ol 
insurance.  Calling  it  'prophylactic  and  pre- 
ventive' suggests  its  connection  with  the  medi- 
cal profession,  but  does  not  change  its  es- 
sential character.  The  books  are  full  of 
definitions  of  insurance,  and  the  contract  has 
been  variously  described  and  characterized. 
Underlying  all  the  definitions,  except  in  life 
insurance,  is  the  idea  of  indemnity.  We  are 
not  required  to  go  afield  for  a  definition,  as 
R.  L.  1905,  sec.  1596,  states  that  Insurance 
within  the  meaning  of  this  chapter  is  any 
agreement  whereby  one  party  for  a  considera- 
tion undertakes  to  indemnify  another  to  a 
specified  amount  against  loss  or  damage  from 
specified  causes,  or  to  do  some  act  of  value 
to  the  assured  in  case  of  such  loss  or  damage. 
The  nature  of  the  contract  must  be  deter- 
mined from  its  contents  and  not  by  its  ter- 
minology. Comparing  this  contract  with  the 
statutory  definition,  we  find  that  one  party 
(the  company)  for  a  consideration  (stated 
therein)  undertakes  to  indemnify  (that  is, 
protect  against,  make  good,  by  standing  the 
expense  of  the  litigation)  another  (the  physi- 
cian) to  a  specific  amount  (not  to  exceed 
$5,000,  etc.)  against  I6ss  or  damage  from  a 
specific  cause  (an  action  for  malpractice). 
In  addition  to  paying  the  expenses  of  the 
litigation,  the  company  agrees  to  employ  coun- 


1160 


CITE  THIS  VOL.  ANN.  CAS.  19ieS. 


8cl  and  defend  suits;  that  is,  in  the  language 
of  the  statute,  to  'do  some  act  of  value  to 
the  insured  in  case  of  such  loss  or  damage.' 
It  docs  not  require  the  citation  of  authorities 
to  show  that  an  agreement  to  save  the  as- 
sured harmless  from  a  part  of  a  loss  is  as 
much  a  contract  of  insurance  as  an  agree- 
ment to  indemnify  against  an  entire  loss. 
A  physician  is  subject  to  the  ever-present 
peril  of  an  action  for  malpractice.  The  de- 
fense of  such  an  action,  regardless  of  its  mer- 
its, requires  the  expenditure  of  time  and 
money.  If  the  defense  is  successful,  there  is 
nevertheless  a  financial  loss;  if  unsuccessful, 
the  amount  of  the  judgment  is  added  to  this 
initial  loss.  The  judgment  in  favor  of  a  de- 
fendant always  leaves  him  a  loser,  because 
but  a  part  of  the  actual  expenses  of  the  liti- 
gation are  taxable  as  costs  against  tlie  plain- 
tiff. If  judgment  in  a  malpractice  case  is 
rendered  against  the  physician,  it  is  so  much 
in  excess  of  what  he  has  incurred  in  the  de- 
fense of  the  suit.  In  every  case  the  defendant 
suffers  a  financial  loss.  Under  this  contract 
the  company  does  not  agree  to  pay  the  judg- 
ment, but  it  does  agree  to  defend  the  action 
at  its  own  expense,  and  thus  in  substance  in- 
demnify the  physician  against  the  risk  or 
peril  of  being  called  upon  to  defend  such  an 
action.  The  consideration  ia  paid  annually. 
If  no  action  is  brought  during  the  life  of  the 
contract,  the  company  gains  the  amount  of 
this  compensation,  which  it  received  for  sub- 
jecting itself  to  the  risk  of  being  called  upon 
to  defend  an  action  at  its  own  expense.  Our 
attention  has  been  called  to  Vredenburgh  v. 
Physicians*  Defense  Co.  120  111.  App.  509,  and 
State  V.  Laylin,  73  Ohio  St.  90,  76  N.  E. 
667,  where  it  is  held  that  this  contract  is  a 
contract  for  services  only.  We  are  not  able 
to  accept  the  conclusion  reached  in  these 
cases,  because  they  ignore  the  fact  that  a 
physician  is  subject  to  a  risk  of  financial  loss 
from  the  bringing  of  an  action  for  malprac- 
tice entirely  separate  and  distinct  from  the 
loss  which  results  when  he  is  required  to 
pay  a  judgment." 

On  tlic  other  hand,  it  has  been  held  that  a 
contract  to  defej^d  any  suit  for  malpractice 
brought  against  a  physician  is  not  a  contract 
of  insurance.  Vredenburgh  v.  Physicians'  De- 
fense Co.  126  111.  App.  509;  State  v.  Laylin, 
73  Ohio  St.  90,  76  N.  E.  567.  In  the  case  last 
cited  the  court  reasoned  as  follows:  "Said 
contract  imposes  upon  the  Company  no  duty 
or  obligation  other  than  that  of  defending  the 
physician  or  surgeon  who  may  hold  such  con- 
tract, against  any  action  that  may  be  brought 
against  him  for  alleged  malpractice.  By 
its  contract  the  Company  does  not  undertakp 
or  agree  to  indemnify  or  protect  its  contract 
holder  against  loss  that  may  result  to  him 
because  of  any  judgment  that  may  be  ren- 
dered against  him  in  such  suit,  but  any  in- 


tention or  purpose  on  its  part  to  assume  sudi 
risk  or  liability,  is  in  express  terms  directly 
negatived  by  the  language  of  the  contract 
itself,  which  as  we  have  seen  provides:  *Said 
Company  does  not  obligate  itself  to  pay,  or 
to  assume,  or  to  secure  the  payment  of,  any 
judgment  rendered  against  the  holder  thereof 
in  any  suit  defended  by  it.'  The  undertaking 
of  the  Company  is  not  that  it  will  compensate 
the  physician  or  surgeon  for  loss  or  injury  he 
may  actually  sustain,  but  only  that  it  will, 
after  suit  brought  against  him,  undertake 
and  conduct  for  him  his  defense,  and  thereby, 
if  may  be,  protect  him  against  liability  to 
loss,  by  preventing  judgment  being  obtained 
against  him.  If  the  Company  successfully 
performs  its  contract  no  loss  or  injury  results 
to  the  defendant.  But  if  not,  and  judgment 
be  obtained  against  him,  ^here  is  no  obliga- 
tion or  liability  on  the  part  of  the  Company 
to  pay  or  satisfy  said  judgment  or  any  part 
of  it.  Obviously,  we  think,  such  contract  is 
not  one  for  indemnity,  for  under  it  the  lia- 
bility of  the  Company  ceases,  at  the  precis^' 
point  and  time,  that  the  right  to  indemnity 
attaches  or  begins.  We  are  of  opinion,  there 
fore,  that  the  plaintiff  Company  is  not  an 
insurance  company,  nor  the  contract  it  issuer 
an  insurance  contract." 

Risk  Covered. 

The  reported  case  holds  that  a  policy  of 
insurance  covering  a  loss  imposed  by  reason 
of  an  act  by  an  assistant  in  the  employ  of 
the  insured  while  acting  under  the  insured's 
instructions,  does  not  cover  a  loss  incurred 
by  the  independent  act  of  an  assistant. 

In  May  Creek  Logging  Co.  v.  Pacific  Coa«t 
Casualty  Co.  82  Wash.  301, 144  Pac.  67,  L.R.A. 
1915C  155,  it  appeared  that  an  employer  had 
been  forced  to  pay  damages  on  account  of 
malpractice  by  the  employer's  physician  in 
treating  an  employee.  In  holding  that  a 
policy  of  indemnity  insurance  did  not  cover 
such  a  loss,  the  court  said:  "The  respond- 
ent's liability,  of  course,  depends  upon  the 
conditions  of  its  policy.  If  it  has  thereby 
undertaken  to  answer  for  losses  arising  from 
claims  of  damages  on  account  of  the  negligent 
failure  of  the  appellant  to  perform  a  special 
contract  wherein  it  undertook  to  furnish  an 
employee  with  hospital,  medical  and  surgical 
services,  then  it  is  liable  to  answer  to  the 
suit  of  the  appellant,  otherwise  not  We  can- 
not think  the  policy  bears  this  interpretation. 
It  purports  to  cover  only  losses  arising  from 
claims  of  damages  by  the  appellant's  em- 
ployees on  account  of  accidental  injuries  suf- 
fered by  the  employees  while  in  the  prosecu- 
tion of  the  appellant's  logging  business,  and 
the  departments  dependent  upon,  and  the 
operations  connected  therewith.  Hospital, 
medical  and  surgical  services  are  no  part  of 
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the  logging  operations,  and  the  injured  em- 
ployee while  in  the  hospital  was  performing 
no  service  connected  with  the  appellant's 
logging  business.  And  while  the  appellant 
alleges  that  it  is  the  custom  of  logging  com- 
panies to  deduct  a  hospital  fee  from  the  wages 
of  each  of  its  several  employees,  and  use  the 
fee  in  the  payment  of  services  to  be  rendered 
such  employees  as  become  sick  or  injured,  and 
that  the  respondent  knew  of  this  custom,  we 
cannot  think  the  facts  in  any  way  alter  or 
modify  the  terms  of  the  insurance.  Aside 
from  the  fact  that  the  recovery  was  had  upon 
a  specific  contract,  and  not  upon  the  custom, 
the  insurance  is  only  against  losses  arising 
from  negligence  in  the  logging  operations,  not 
from  losses  arising  from  negligence  in  the 
maintenance  of  the  hospital." 
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Distrlot  of  Columbia  —  Biiildins  RoBU- 
lati«ms  —  Force  and  ESeet. 

The  building  regulations  of  the  District  of 
Columbia  as  to  party  walls  are  neither  stat- 
utes nor  ordinances,  but  are  mere  rules  for 
the  enforcement  of  existing  rights,  and  have 
no  force  outside  the  limits  of  the  city  of 
Washington  as  they  existed  at  the  time  the 
regulations  were  promulgated. 

Party  Walls  —  Establishment. 

There  are  but  two  ways  in  which  a  party 
wall  can  be  established,  by  contract  or  by 
the  force  of  a  statute. 

Saase. 

The  erection  of  a  party  wall  by  one  of  two 
adjoining  owners  is  not  a  taking  of  property 
for  private  use  but  amounts  only  to  the 
establishment  of  an  easement. 

Aoqniescenoe     ia     Unantkorised     Con- 
stmction. 

If  an  owner  without  authority  builds  a 
party  wall  on  the  adjoining  premises  and 
the  adjoining  owner  allows  the  construction 
to  proceed  without  protest  he  estops  himself 
to  complain  of  the  trespass. 

Contribvtioii  toward  Cost. 

A  landowner  making  use  of  a  party  wall 
erected  by  the  adjoining  owner  is  bound  to 
contribute  to  the  cost  triereof  though  the 
wall  was  not  erected  under  an  agreement  to 
contribute. 

[See  note  at  end  of  this  case.] 
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A  person  who  builds  a  party  wall  and  then 
conveys  the  premises  reserving  in  his  deed  the 
right  to  use  the  party  wall,  reserves  thereby 
the  personal  right  to  recover  contribution 
from  an  adjoining  owner  thereafter  using  the 
wall. 

[See  note  at  end  of  this  case.] 

Appeal  from  Supreme  Court. 

Action  to  recover  value  of  interest  in  party 
wall.  George  Koehler,  plaintiff,  and  Mary 
A.  Fowler,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.     Affibmed. 

[351]  Appellee,  George  Koehler,  brought 
suit  in  the  supreme  court  of  the  District  of 
Columbia  to  recover  from  defendant,  Mary 
A.  Fowler,  the  value  of  an  alleged  interest  in 
a  party  wall.  Defendant  demurred  to  the 
declaration  on  the  ground  that  the  plaintiff 
is  without  standing  to  maintain  the  action. 
On  hearing,  the  oourt  overruled  the  demurrer, 
and,  defendant  refusing  to  further  plead, 
judgment  was  entered  for  plaintiff,  from 
which  defendant  appeals. 

It  appears  that  plaintiff  was  the  owner  of 
lot  numbered  89,  block  numbered  35,  Columbia 
Heights,  in  the  county  of  Washington,  which 
adjoins  lot  numbered  103.  Plaintiff  never  at 
any  time  was  the  owner  of  lot  103.  He  con- 
structed a  house  on  lot  89,  placing  one-half 
of  the  west  wall  on  lot  103.  He  then  con- 
veyed lot  89,  with  the  building  thereon,  to 
Hannah  J.  Atkinson,  Julia  £.  Atkinson,  and 
Frances  £.  Atkinson,  by  a  deed  which  con- 
tained the  following  reservation:  "And  the 
said  George  Koehler  reserves  unto  himself, 
his  heirs  and  assigns,  the  right  [352]  to  the 
free  use  of  the  west  wall  of  the  building  erect- 
ed upon  the  said  lot  as  a  party  wall."  De- 
fendant afterwards  purchased  lot  103,  and 
contructed  a  building  thereon,  using  the  part 
of  the  wall  in  question  as  the  east  wall  of 
her  building. 

The  judgment  is  assailed  on  the  ground 
that  there  is  no  statute,  ordinance,  nor  regu- 
lation pertaining  to  the  establishment  of 
party  walls  applicable  to  the  property  in 
question,  which  is  situated  outside  of  the 
limits  of  the  original  city  of  Washington. 
By  the  Maryland  act  of  December  19,  1791 
(Burch's  Dig,  217),  ratifying  the  cession  by 
the  State  of  Maryland  of  the  present  terri- 
tory within  the  District  of  Columbia,  it  was 
expressly  provided  that  the  title  to  the  lands 
embraced  in  the  original  city  passed,  subject 
to  the  terms  and  conditions  contained  in  the 
deeds  from  the  owners  thereof,  to  the  trustees 
Beall  and  Gantt  for  the  purpose  of  laying 
out  and  establishing  the  Federal  city.  The 
deeds  to  the  trustees  contained  the  following 
provision:  "But  the  said  conveyance  to  the 
said (the  grantor)  his  heirs  and 
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assigns,  as  well  as  the  conyeyance  to  the  pur- 
chasers, shall  be  on,  and  subject  to  such  terms 
and  conditions,  as  shall  be  thought  reasonable, 
by  the  President,  for  the  time  being,  for  regu- 
lating tile  materials  and  manner  of  the  build- 
ings and  improvements  on  the  lots,  generally, 
in  said  city,  or  in  particular  streets,  or  parts 
thereof,  for  common  convenience,  safety  and 
order:  provided,  such  terms  and  conditions 
be  declared  before  the  sales  of  any  of  the 
said  lots,  under  the  direction  of  the  Presi- 
dent."    Burch's  Dig.  332. 

Pursuant  to  the  above  condition  in  the 
grant,  and  before  any  lots  were  sold,  President 
Washington,  on  October  17,  1791,  promulgat- 
ed building  regulations  which,  among  other 
things,  provided  as  follows:  "That  the  per- 
son or  persons  appointed  by  the  commission- 
ers to  superintend  the  buildings  may  enter  on 
the  land  of  any  person  to  set  out  the  founda- 
tion and  regulate  the  walls  to  be  built  be- 
tween party  and  party,  as  to  the  breadth 
and  thickness  thereof:  which  foundation  shall 
be  laid  equally  upon  the  lands  of  the  persons 
between  whom  such  party  walls  are  to  be 
built,  and.  shall  be  of  the  breadth  and  thick- 
ness determined  by  such  person  proper;  and 
the  first  builder  shall  be  [353]  reimbursed 
one  moiety  of  the  charge  of  such  party  wall, 
or  so  much  thereof  as  the  next  builder  shall 
have  occasion  to  make  use  of,  before  such 
next  builder  shall  any  ways  use  or  break 
into  the  wall.  The  charge  or  value  thereof, 
to  be  set  by  the  person  or  persons  so  appoint- 
ed by  the  commissioners."    Burch*8  Dig.  326. 

By  act  of  Congress  of  May  15,  1820  (3  Stat, 
at  L.  583,  587,  chap.  104),  it  was  provided 
that  the  corporation  of  Washington  should 
have  power  "to  regulate,  with  the  approba- 
tion of  the  President  of  the  United  States, 
the  manner  of  erecting,  and  the  materials  to 
be  used  in  the  erection,  of  houses,"  and  also 
"to  regulate  party  or  other  walls  and  fences, 
and  to  determine  by  whom  the  same  shall  be 
kept  in  repair."  Pursuant  to  this  authority, 
the  corporation  passed  an  ordinance  March 
30,  1822,  enacting  the  building  regulations 
promulgated  by  President  Washington.  Con- 
gress, in  other  acts,  recognized  the  existence 
of  party  walls  in  the  city  of  Washington  by 
provisions  providing  for  their  construction 
tinder  proper  supervision.  Immediately  fol- 
lowing the  act  of  June  11,  1878,  establishing 
the  present  commission  form  of  government 
for  the  District,  Congress,  by  act  of  June  14, 
1878  (20  Stat,  at  L.  131,  chap.  194),  author- 
ized and  directed  the  Commissioners  to  make 
and  enforce  such  proper  building  regulations 
for  the  District  as  they  might  deem  advisable, 
and  that  such  rejjulations  should  have  the 
same  force  and  effect  as  if  enacted  by  Con- 
gress. 

Arthur  A,  Bimey  for  appellant. 


Oeorge  C,  Gertnum  and  John  Ridout  for 

appellee. 

[355]  Van  Obsdel,  J.  {after  stating  the 
facts), — The  acts  of  Congress  are  not  import- 
ant in  this  connection,  since  no  attempt  has 
been  made,  either  by  Congress  or  the  com- 
missioners of  the  District  of  Columbia,  to 
enact  a  law  or  an  ordinance  legalizing  the 
erection  of  party  walls.  It  may  well  be  that 
the  acts  of  Congress  only  conferred  power  up- 
on the  commissioners  to  regulate  the  construc- 
tion of  party  walls  where  authorized  under 
existing  conditions.  In  other  words,  wherev- 
er party  walls  were  authorized  to  be  con- 
structed within  the  limits  of  the  original 
city,  or  by  contract  of  the  parties  outside  of 
said  limits,  the  Commissioners  by  proper  regn- 
lations  should  prescribe  the  kind  of  materials 
to  be  used  and  the  size,  form,  etc.,  of  the  pro- 
posed structure. 

The  building  regulations  of  the  District  of 
Columbia  in  respect  of  party  walls  rise  neith- 
er to  the  dignity  of  statutes  or  ordinances. 
They  are  mere  rules  for  the  enforcement  of 
existing  rights,  established,  in  tliis  instance, 
by  the  order  of  President  Washington,  ex- 
pressly authorized  by  the  provisions  of  the 
original  grant.  The  order  of  the  President 
was  necessary,  in  conjunction  with  the  terms 
of  the  grant,  to  establish  this  perpetual  ease- 
ment or  servitude  upon  all  of  the  lands  em- 
braced within  the  original  city.  Being  con- 
tractual, no  legislation  was  necessary  either 
for  the  enforcement  or  the  enlargement  of 
the  right.  Neither  Congress  nor  the  commis- 
sioners of  the  District  have  ever  attempted  to 
extend  the  original  party  wall  regulation 
promulgated  by  President  Washington.  Du- 
ties have  been  imposed  from  time  to  time  up- 
on the  surveyor  and  inspector  of  buildings 
in  regard  to  supervising  the  construction  of 
party  walls ;  but  these  can  only  be  interpreted 
as  applying  to  legal  party  walls,  or  such  as 
existed  within  the  original  city  or  by  [356] 
convention  of  the  parties.  Indeed,  the  last 
building  regulations  adopted  by  the  commis- 
sioners of  the  District  (October  18,  1909) 
contain  the  following  provision:  "Sec.  62. 
The  4th  section  of  the  building  regulations. 
No.  1,  approved  by  President  Washington. 
October  17,  1791,  quoted  below,  is  recognized 
as  in  force,  and  is  published  for  the  informa- 
tion of  builders.  The  inspector  of  buildinf!>s 
has  no  official  duty  as  to  the  enforcement  of 
this  regulation,  as  the  matter  is  one  of  pri- 
vate rights  between  parties."  Referring  to  the 
regulation  of  President  Washington,  Mr.  Jus- 
tice Cox,  in  Fowler  v.  Saks,  7  Mackey  (D. 
C.)  670,  579,  7  L.R.A.  649,  said:  "This 
building  regulation,  so  authorized,  is  the 
foundation  and  the  only  source  of  the  right 
claimed  by  any  one  here  to  locate  his  party 
wall  one-half  on  his  neighbor's  land.*' 
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There  are  but  two  lawful  ways  in  which  a 
party  wall  can  be  established, —  (1)  by  con- 
tract between  the  owners  of  the  adjoining 
properties,  and  (2)  by  force  of  statute.  The 
limitation  is  well  expressed  by  Justice  Cox 
in  Fowler  v.  Saks,  supra,  as  follows:  "What 
we  understand  now  by  a  party  wall  had  no 
existence  at  common  law,  except  by  eonven- 
tion  between  coterminus  proprietors.  A  man 
had  no  right  to  enter  upon  and  occupy  a  part 
of  his  neighbor's  land  for  his  own  convenience, 
or  for  any  purpose  whatever,  without  his  con- 
sent. The  privilege  or  easement,  as  we  call  it, 
giving  to  a  builder  the  right  of  erecting  a 
division  wall  between  himself  and  his  neigh- 
bor, partly  upon  his  neighbor's  land,  is  there- 
fore purely  the  creature  of  legislation.'' 

It  follows  that  the  right  conferred  by  the 
regulation  of  President  Washington  is  one 
purely  in  contract,  imposed  by  the  condition 
in  the  original  grant.  Referring  to  this  regu- 
lation. Chief  Justice  Cranch,  in  Miller  v. 
Elliot,  5  Cranch  (C.  C.)  543,  17  Fed.  Cas. 
No.  9,568,  said :  ''It  is,  therefore,  a  condition 
annexed  to  the  title  of  every  house  lot  in  the 
city  of  Washington,  that  when  the  proprietor 
builds  a  partition  wall  between  himself  and 
his  neighbor  he  shall  lay  the  foundation  equal- 
ly upon  the  lands  of  both;  and  that  any  per- 
son who  shall  afterwards  use  the  partition 
wall,  or  any  part  of  it,  shall  reimburse  to 
[357]  the  first  builder  a  moiety  of  the  charge 
of  such  part  as  he  shall  use." 

We  now  come  to  the  more  difficult  questions 
involved  in  the  present  case.  The  erection  of 
a  party  wall  by  one  of  the  two  adjoining 
owners  does  not,  we  think,  amount  to  a  tak- 
ing of  private  property  for  private  use,  in 
the  broad  sense  of  the  limitations  of  the  Con- 
stitution. It  amounts  only  to  the  establish- 
ment of  a  mutual  easement  or  servitude  and 
benefit.  Of  course,  in  the  absence  of  statutory 
or  contractual  authority,  such  a  servitude 
may  not  be  imposed.  But,  as  we  shall  observe 
later,  it  may,  under  certain  conditions,  be 
maintained,  though  constructed  without 
either  statutory  or  express  contractual  au- 
thority. The  erection  of  a  party  wall  does 
not  change  the  boundaries  nor  affect  t)ie  title 
of  the  respective  properties.  While  it  stands, 
each  party  is  permitted  to  use  the  wall.  The 
right  to  its  use  and  enjoyment  passes  with  a 
conveyance  of  the  properties,  and  when,  for 
any  reason,  it  ceases  to  exist,  the  rights  of 
the  respective  owners  stand  as  originally. 

At  common  law  it  was  defined  as  a  wall  of 
which  two  adjoining  owners  are  tenants  in 
common.  Watson  v.  Gray,  L.  R.  14  Ch.  Div. 
(Eng.)  192,  49  L.  J.  Ch.'^243,  42  L.  T.  N.  S. 
294,  28  W.  R.  438,  44  J.  P.  537;  Cubitt  v. 
Porter,  8  B.  &  C.  257,  15  E.  C.  L.  211,  2  M. 
k  R.  267,  6  L.  J.  K.  B.  306.  In  this  country, 
many  of  the  States  have  adopted  the  rule 
that  the  owners  of  a  party  wall  ei-ected  in 


KOBHLER.  1133 

(D.  C,J  $^9. 

part  upon  the  land  of  each  are  not  tenants 
in  common  of  the  wall,  but  are  owners  in 
severalty  of  the  part  standing  upon  his  land, 
subject  to  the  easement  of  his  neighbor  for 
its  support  and  the  equal  use  thereof.  In 
other  words,  the  owners  of  the  adjoining  lands 
upon  which  the  wall  is  constructed  are  neither 
joint  tenants  nor  tenants  in  common  of  the 
wall,  but  each  owns  the  soil  in  severalty  up 
to  the  dividing  line,  as  well  as  that  portion 
of  the  wall  resting  upon  it,  and  the  soil  of 
each,  with  the  portion  of  the  wall  belonging 
to  him,  is  burdened  with  the  easement  and 
servitude  of  support  in  favor  of  the  other. 
Hoffman  v.  Kuhn,  57  Miss.  746,  34  Am.  Rep. 
491;  Fidelity  Lodge,  No.  59  v.  Bond,  147 
Ind.  437,  45  N.  E.  338,  46  N.  E.  [358]  825; 
Everett  v.  Edwards,  149  Mass.  588,  5  L.R.A. 
110,  14  Am.  St.  Rep.  462,  22  N.  E.  52 ;  Belie- 
not  v.  Laube,  104  Va.  842,  52  S.  E.  698. 

Undoubtedly  this  wall,  like  thousands  of 
others  in  the  District  of  Columbia  outside  of 
the  limits  of  the  original  city,  was  construct- 
ed in  the  belief  by  the  owners  of  the  adjoin- 
ing lots  that  the  builder  was  authorized  by 
law  to  construct  one-half  of  the  wall  on  the 
land  of  his  neighbor.  A  custom  so  universal- 
ly acquiesced  in  will  go  far  toward  compos- 
ing tiny  equitable  or  legal  differences  which 
may  arise  in  the  future  over  party  walls  now 
in  existence,  and  which  were  constructed 
without  express  contractual  authority.  It  is 
a  matter  of  common  knowledge  that  the  of- 
ficials of  the  District,  in  the  enforcement  of 
the  building  regulations,  require  plans  of  the 
buildings  to  be  filed  in  the  ofi^ice  of  the  in- 
spector of  buildings,  and  permits  to  be  issued, 
and  that  general  supervision  is  exercised  over 
the  construction  of  buildings  in  the  District 
as  to  the  quality  of  materials,  relation  to  the 
street  and  to  surrounding  buildings,  plan  of 
structure,  etc.  It  is  also  a  matter  of  com- 
mon knowledge  that  in  many  instances  rows 
of  houses  connected  by  party  walls  have  been 
constructed  by  the  same  owner,  and  subse- 
quently sold  in  this  condition.  And  it  may 
be  that  additions  have  been  laid  out  by  a 
single  owner  with  express  provision  for  the 
construction  of  party  walls  between  tlie  lots 
of  coterminus  owners. 

In  the  present  case,  however,  plaintiff  con- 
structed the  wall  in  question,  one-half  on  the 
adjoining  lot,  so  far  as  appears  from  the 
record,  without  either  statutory  or  express 
contractual  authority.  It  is  well  settled  that, 
where  an  owner  of  the  lot  on  to  which  a  party 
wall  extends  accepts  the  wall  by  attaching  his 
building  thereto,  he  estops  himself  to  com- 
plain of  the  trespass;  and  the  mutual  ease- 
ment or  servitude  is  as  completely  estab- 
lished as  if  the  wall  had  been  constructed 
under  the  authority  of  a  statute  or  an  express 
contract.  We  think  the  same  rule  will  apply 
where  the  owner  of  an  adjoining  lot  has  notice 
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of  the  construction  of  a  party  wall,  partly 
upon  his  land.  If  he  stands  by,  and,  without 
protest,  permits  the  erection  of  the  [359] 
wall  to  proceed  to  completion,  the  law  will 
imply  an  agreement  on  his  part  to  accept 
the  benefits  thus  tendered. 

Assuming  that  no  express  or  implied  agree- 
ment existed  between  the  adjoining  owners 
at  the .  time  of  the  erection  of  the  wall  in 
question,  can  defendant,  the  grantee  of  the 
original  owner  of  lot  103,  be  required  to  con- 
tribute to  plaintiff  for  the  portion  of  the  wall 
appropriated  by  her  in  the  construction  of 
her  house?  It  is  alleged  in  the  declaration, 
and  admitted  by  the  demurrer,  that  she  pur- 
chased lot  103  ''subject  to  the  condition  that 
no  structure  should  be  erected  thereon,  ex- 
cept suQh  as  are  allowed  in  the  city  of  Wash- 
ington under  the  building  regulations,  and 
witii  knowledge  of  the  existence  of  the  afore- 
said wall  as  built  and  located  as  hereinbefore 
described,  and  that  shortly  thereafter  she 
commenced  the  construction  and  building  of 
a  dwelling  on  said  lot  .  .  . ,  and  in  doing 
80  she  used  said  party  wall  as  such  and  aa 
the  east  wall  of  her  said  dwelling,  and  for 
its  support  made  use  of  said  party  wall  so 
as  aforesaid  built  by  the  plaintiff,  in  the 
usual  and  customary  manner,  placing  or  an- 
choring the  joists  and  supports  of  her,  the 
defendant's  aforesaid  dwelling,  therein  and 
thereon,  and  she  still  continues  to  so  use 
and  occupy  said  wall;  that  she  has  not  paid 
for  such  use  of  said  wall  the  value  thereof 
as  ascertained  and  certified  by  the  building 
inspector  of  the  said  District." 

There  is  reputable  authority  to  the  effect 
that  a  person  who  uses  a  party  wall,  by  the 
acceptance  and  appropriation  of  the  wall  and 
the  use  tendered  by  his  neighbor  in  its  con- 
struction, becomes  liable  for  the  value  there- 
of, though  neither  he  nor  his  vendor  was  a 
party  to  the  erection  of  the  wall,  and  made 
no  agreement,  express  or  implied,  concerning 
it.  Spaulding  v.  Grundy,  126  Ky.  610,  13 
L.R.A.(N.S.)  149,  128  Am.  St.  Rep.  328,  104 
S.  W.  293,  16  Ann.  Cas.  1105;  Sanders  v. 
Martin,  2  Lea  (Tenn.)  213,  31  Am.  Rep.  698. 
On  the  other  hand,  the  majority  of  the  courts 
in  this  country  adhere  to  the  hard  and  fast 
rule  of  the  common  law  that  a  person  dis- 
possessed becomes  absolutely  entitled  to  all 
improvements  made  without  his  request  and 
sanction,  without  paying  for  them;  and 
whether  the  entry  is  tortious  or  in  good  faith, 
the  rule  is  the  same.  Antomarchi  v.  [360] 
Russell,  63  Ala.  356,  35  Am.  Rep.  40 ;  Sherred 
V.  Cisco,  4  Sandf.  (N.  Y.)  480;  Orman  v. 
Day,  6  Fla.  385;  Allen  v.  Evans,  161  Mass. 
485,  37  N.  E.  571 ;  Griffin  v.  Sansora,  31  Tex. 
Civ.  App.  560,  72  S.  W.  864;  List  v.  Horn- 
brook,  2  W.  Va.  340. 

Were  this  an  isolated  case  and  of  no  pub- 
lic importance,  we  might  be  inclined  to  the 


latter  view.  But  buildings  in  large  sections 
of  the  District  of  Columbia  liave  been  con- 
structed in  accordance  with  an  established 
custom  that,  where  the  owner  of  a  lot  upon 
which  a  party  wall  has  been  constructed  con- 
nects his  building  to  it  he  should  pay  his 
neighbor  the  value  of  the  poi-tion  of  the  wall 
used.  .This  custom  was  extended  outside  of 
the  limits  of  the  original  city,  probably  in 
the  belief  that  the  regulation  of  President 
Washington  was  in  force  throughout  the  Dis- 
trict of  Columbia.  The  enforcement,  as  to 
walls  now  in  existence,  of  the  custom  thus 
established,  will  tend  to  uniformity  through 
out  the  District;  and  for  that,  if  for  no  othet 
reason,  the  court  should  hesitate  to  adopt  a 
stricter  rule  which  might  result  in  much  con- 
fusion. For  whatever  source  it  may  have 
originated,  the  custom,  when  tested  in  the 
forum  of  conscience,  is  so  heavily  fraught 
with  justice  and  equity  that  no  possible  evil 
can  result  from  its  adoption.  In  Spaulding 
V.  Grundy,  supra,  where  this  exact  question 
was  under  consideration,  the  court  said: 
"But  back  of  this,  there  stands  out  in  support 
of  appellants'  claim  the  substantial  fact  that 
appellee  has  appropriated  to  his  own  use  a 
part  of  this  party  wall  erected  by  appellants* 
vendors,  without  having  paid  anything  there- 
for. So  that,  aside  from  any  of  the  distinc- 
tions that  involve  the  law  of  party  walls  in 
obscurity  and  doubt,  there  remains  the  propo- 
sition, strongly  put  in  behalf  of  appellants, 
that  justice  and  fair  dealing  demand  that 
appellee  should  contribute  towards  Uie  pay- 
ment of  a  wall  that  he  has  used  to  his  ad- 
vantage and  benefit.  Indeed,  it  might  with 
propriety  be  said  that  the  question  here  in- 
volved partakes  more  of  the  nature  of  a  suit 
for  contribution  than  one  involving  the  doc 
trine  of  party  walls.  Placing  the  case  upon 
this  ground  simplifies  very  much  the  question 
to  be  disposed  of.  Wc  need  not  inquire  into 
the  law  concerning  covenants  running  with 
the  land,  as  it  bears  upon  the  questions  [361] 
of  party  walls;  nor  is  it  necessary  to  attempt 
to  reconcile  the  conflicting  decisions  touching 
the  rights  of  remote  vendees  in  respect  to 
them.  There  is  authority,  founded  in  reason 
and  justice,  that  requires  a  person  who  uses 
a  party  wall,  in  tlie  absence  of  any  agree- 
ment or  contract,  to  contribute  his  fair  pro- 
portion of  the  cost  thereof  to  the  person  erect- 
ing the  wall,  or,  to  put  it  in  another  and 
perhaps  a  better  way,  to  pay  a  reasonable 
price  for  the  use  of  the  wall." 

We  come  now  to  the  right  of  plaintiff  to 
recover  under  his  reservation  in  the  deed. 
The  construction  of  a  party  wall  creates  t 
mutual  servitude  which  permits  the  owner  of 
one  of  two  adjoining  properties  to  build  one- 
half  of  his  wall  upon  the  property  of  his 
neighbor.  Such  a  servitude  had  been  estab- 
lished in  this  case.    Hence,  when  plaintiff  sold 
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his  property,  the  servitude  imposed  upon  the 
adjoining  property  passed  to  the  purchaser, 
as  the  property  could  not  be  used  and  enjoyed 
by  the  purchaser  without  the  full  servitude. 
It  follows  that  the  reservation  in  the  deed 
could  not  reserve  a  right  which  the  purchaser 
acquired  in  the  premises,  including  the  por- 
tion of  the  wall  standing  upon  the  land  of  his 
neighbor.  The  whole  servitude,  of  necessity, 
must  pass  to  the  vendee.  In  Duperreault  v. 
Roy,  29  Quebec  Super.  Ct.  343,  where  the 
reservation  was  the  right  to  the  common  use 
of  the  wall,  the  court,  sustaining  the  right  of 
the  vendor  to  collect  from  the  adjoining  own- 
er the  value  of  one-half  of  the  wall,  said: 
**Then  the  reserve,  of  the  droit  de  mitoyennete 
[right  to  the  common  use  of  the  party  wall] 
could  not  have  reference  to  the  servitude  of 
the  property  sold  over  the  other  property, 
for  that  was  clearly  and  necessarily  conveyed 
by  the  sale  of  the  house  as  it  stood.  And  yet 
the  vendor  must  have  sold  something  that 
belonged  to  himself.  It  follows,  then,  that  he 
could  not  have  sold  the  servitude  of  the  neigh- 
bor's property  over  his  property,  as  that  did 
not  belong  to  him.  Tiiat  servitude  enabled 
the  neighbor  to  make  use  of  the  wall  which 
the  vendor  had  built  for  the  purpose  of  sup- 
porting a  house  which  would  be  built  on  the 
neighbor's  property;  that  servitude  was  not 
by  any  means  in  the  control  of  the  vendor 
of  the  house,  but  was  a  servitude  which  the 
law  gave  from  [362]  public  motives  to  the 
neighbor.  What,  then,  did  the  vendor  in 
this  case  have  that  he  could  reserve?  That 
is  to  say,  what  right  could  he  have  exercised 
against  his  neighbor  if  he  had  continued  to 
hold  the  property.  Clearly  he  could  not  have 
prevented  his  neighbor  from  using  the  wall 
which  he  had  built  and  making  it  common; 
the  neighbor  did  not  even  need  to  ask  his 
consent  for  that  purpose,  but  he  did  have 
the  right  to  collect  from  his  neighbor  the  one- 
half  of  the  value  of  the  wall,  when  the  neigh- 
bor chose  to  exercise  his  servitude  of  mitoyen- 
nete [joint  property  claims  of  two  neighbors 
to  a  wall]  upon  the  wall  in  question.  That 
is  the  only  thing  which  he  had  to  reserve; 
that  right  was  not  a  servitude,  and  was  not  a 
real  right  at  all,  but  was  a  personal  right,  as 
the  judgment  below  has  found."  It  was  fur- 
ther held  that  the  vendor  could  not  reserve 
an  interest  in  the  wall,  because  "he  had  no 
property  in  the  half  of  the  wall  which  rested 
on  the  land  of  the  neighbor." 

The  mere  exercise  of  the  legal  right  to  place 
one-half  of  the  wall  on  the  adjoining  land 
created  no  title  in  it.  It  created  in  the  build- 
er of  the  wall  a  right  to  compensation  for 
one-half  of  its  cost  when  the  owner  of  the 
adjoining  lot  should  elect  to  use  it.  Tlie 
right  to  compensation  is  a  mere  personal 
olaim,  which  the  law  establishes  against  the 
adjoining  owner  when  he  elects  to  use  the 
wall;  but  it  creates  no  interest  either  in  the 
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property  or  the  wall  adverse  to  such  owner. 
In  other  words,  the  wall  could  only  be  com- 
mon property  between  the  owners  of  the  two 
adjoining  properties,  in  the  sense  that  they 
had  the  mutual  right  to  use  it.  Had  the 
plaintiff  become  the  owner  of  the  adjoining 
lot,  and  desired  to  build,  he  could  have  used 
the  wall  under  the  reservation  without  com- 
pensation to  anyone,  for  the  right  to  compen- 
sation he  had  reserved.  It  follows  that,  not 
electing  to  exercise  this  personal  right  re- 
served to  himself,  he  could  enforce  it  against 
anyone  else  exercising  it. 

The  judgment  is  affirmed,  with  costs, 

Affirmed. 


NOTE. 

Liability  of  Adjoining  landowner  for 
Use  of  Party  Wall  in  Absence  of 
Asreenent  to  Contribute. 

The  purpose  of  this  note  is  to  review  tho 
recent  cases  discussing  the  liability  of  an  ad- 
joining landowner  for  the  use  of  a  party  wall 
in  the  absence  of  an  agreement  to  contribute. 
A  collection  of  the  earlier  cases  will  be  found 
in  the  notes  to  Spaulding  v.  Grundy,  15  Ann. 
Cas.  1105,  and  Dunscomb  v.  Randolph,  89  Am. 
St.  Rep.  916. 

The  recent  decisions  assert  the  liability  of 
the  adjoining  owner  to  contribute.  Conner  v. 
Joy  (Tex.)  160  S.  W.  485;  Miller  v.  Phillips, 
92  Kan.  662,  141  Pac.  297.  Thus,  in  the  case 
first  cited,  the  court  held  that  where  the  plain- 
tiff had  erected  and  used  a  wall  for  more 
than  ten  years,  the  wall  would  be  presumed 
to  have  been  erected  as  a  party  wall,  and  that 
before  the  defendant  could  use  the  wall,  he 
must  contribute  to  the  cost  regardless  of 
whether  the  wall  was  partly  on  his  land.  The 
same  court  had  formerly  held  in  Fewell  v. 
Kinsella  (Tex.)  144  S.  W.  1174,  that  a 
builder  who  had  erected  a  wall  wholly  on 
his  property  could  restrain  the  adjoining 
owner  from  using  it  even  though  the  new 
wall  was  in  the  same  place  where  a  party 
wall  had  stood  in  the  immediate  past.  But 
in  Cherry  v.  Brizzolara,  89  Ark.  309,  116 
R.  W.  668,  21  L.R.A.(N.S.)  508,  it  appeared 
that  the  plaintiff  built  a  house  and  sold  it 
to  the  defendant,  the  lot  containing  the  whole 
of  a  party  wall.  The  plaintiff  reserved  no 
right  to  use  the  wall,  but  he  attached  another 
building  to  it,  the  grantee  acquiescing  there- 
in. It  was  held  that  equity  would  not  imply 
a  reservation  by  the  grantor  to  use  the  wall, 
but  that  the  grantee  was  estopped  to  forbid 
the  grantor's  using  the  wall  as  long  as  it 
remain  in  its  then  condition.  The  court 
said:  "Thus  by  his  conduct  and  attitude 
toward  the  use  of  said  wall  he  has  permitted 
a  condition  to  exist  and  continue  relative  to 
use  of  said  wall  by  appellant  which  should 
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not  be  changed  or  abridged  until  there  shall 
arise  an  actual  change  in  the  condition  of 
said  wall  by  substantial  alterations  in  good 
faith  or  destruction  thereof  by  appellee,  or 
until  appellee  shall  actually  and  in  good 
faith  intend  and  determine  to  substantially 
change,  alter  or  tear  down  said  wall.  The  ap- 
pellee should  have  and  does  have  the  full 
right  to  substantially  change  and  alter  said 
wall  by  building  to  or  tearing  down,  but  until 
that  is  actually  done  or  actually  and  in 
good  faith  determined  to  be  done  by  appellee 
the  appellant  should  retain  the  present  and 
temporary  use  he  has  of  said  wall  and  retain 
such  use  as  long  as  the  wall  is  permitted  by 
appellee  to  remain  in  its  present  condition 
and  to  the  extent  only  that  he  is  now  using 
the  same." 

In  Louisiana  the  right  to  contribution  for 
the  use  of  a  party  wall  is  regulated  by  stat- 
ute. See  Cordill  v.  Israel,  130  La.  138,  57 
So.  778,  39  L.R.A.(N.S.)  931;  Tulane  Educa- 
tional Fund  Y.  Israel,  132  La.  676,  61  So. 
734. 

In  Pennsylvania  statutes  control  the  mat- 
ter. See  German  Nat.  Bank  v.  Mellor,  238 
Pa.  St.  415,  86  Atl.  467;  Stevenson  v.  Mellor, 
246  Pa.  St.  596,  92  Atl.  713;  Stevenson  v. 
Mellor,  252  Pa.  St.  219,  97  Atl.  293;  Benner 
V.  Pollard,  53  Pa.  Super.  Ct.  227. 

In  Delaware  an  ordinance  of  the  city  of 
Wilmington  on  the  subject  is  interpreted  in 
Pfrommer  v.  Taylor,  4  Boyce  113,  86  Atl.  212. 

In  the  District  of  Columbia  there  are  regu- 
lations dealing  with  the  erection  of  party 
walls.  These  are  confined  strictly  to  the  city 
of  Washington,  and  are  contractual  in  their 
nature.  See  Smoot  v.  Heyl,  34  App.  Cas.  (D. 
C.)  480;  Robinson  v.  Hillman,  36  App.  Cas. 
(D.  C.)  576;  Kosack  v.  Johnson,  38  App.  Cas. 
(D.  C.)  62;  Schwartz  v.  Atlantic  Bldg.  Co. 
41  App.  Cas.  (D.  C.)  108.  And  see  the  re 
ported  case. 

In  Canada  a  statute  provides' for  contribu- 
tion by  the  adjoining  landowner.  Laberge  v. 
Fortin,  47  Quebec  Super.  Ct.  475. 


NORTHERN  PACIFIC  RAILWAY 
COMPANY 

v. 

STATE  ET  AI- 

Washington  Supreme  Court — ^March  22,  1915. 
S4  Wash,  510;  147  Pao,  45. 


Railroads    —    AbandoniiieBt    of    Fvnc- 

tiOBI. 

A  "railroad"  is  a  public  service  transporta- 
tion corporation,  all  of  whose  operating  prop- 


erty is  devoted  to  the  public  service  of  trans- 
portation over  lines  and  terminals  having  a 
fixed  location,  as  other  real  property,  and 
whose  operating  personal  property  is  fixed  in 
location  and  use  in  the  sense  that  it  must 
be  used  in  connection  with  and  upon  its  lines 
and  terminals;  it  cannot  abandon  its  duty 
to  serve  the  public,  nor  dispose  of  its  real  or 
personal  property  so  as  to  cause  a  discon- 
tinuance of  such  service,  but  is  bound  to 
maintain  it,  and  incidentally  to  maintain  an 
organized  entity  necessarily  consisting  of 
equipment  and  operating  property  8U<£  as 
will  make  such  public  service  possible. 
[See  generally  Ann.  Cas.  1914C  1271.] 

Taxation     ^     Valuation     of     Railroad 
Property, 

Rem.  &  Bal.  Code,  §  9141,  requires  the 
state  board  of  tax  commissioners  to  make  an 
annual  assessment  of  the  operating  property 
of  all  railroads.  Section  9148  requires  it  to 
include  the  real  estate,  right  of  way,  tracks, 
terminals,  equipment,  and  franchises,  and  all 
other  real  and  personal  property,  so  as  to  in- 
clude its  entire  property  and  franchises,  and 
that  in  valuing  such  property  it  shall  con- 
sider the  value  of  the  entire  system  and  of 
the  part  within  the  state,  together  with  such 
facts  as  will  enable  a  substantially  correct 
determination  of  its  assessment  value,  subject 
to  revision  by  the  state  board  of  equalization. 
Public  Service  Commission  Law  (Laws  1911, 
p.  604)  §  92,  provides  that,  when  the  C<»i- 
mission  values  the  property  of  a  public  serv- 
ice company,  nothing  less  than  the  market 
value  shall  be  taken  as  the  true  assessable 
value  of  its  property  used  for  the  public  con- 
venience. Held,  that  an  added  it^  of  $12,- 
290,000  on  account  of  density  of  traffic  and 
volume  of  business  along  its  line,  the  nature 
of  the  country  through  which  its  line  ran, 
the  facilities  for  transacting  railroad  busi- 
ness owned  by  private  individuals,  such  as 
warehouses  and  docks,  the  proximity  of  ex- 
tensive coal  mines  enabling  it  to  obtain  coal 
at  reduced  cost,  regardless  of  its  ownership, 
the  resources  of  the  country  adjacent  to  its 
line,  and  the  density  of  population  and  devel- 
opment of  the  tributary  territory,  considered 
as  intangible  elements  affecting  the  value  of 
its  operating  property,  as  distinguished  from 
mere  good  will,  was  legal. 

[See  note  at  end  of  this  case.] 

Sane. 

Such  assessment  of  plaintiff's  operating 
property  was  not  unlawful,  because  such  in- 
tangible elements  or  good  will  were  not  in- 
cluded in  the  physical  valuation  of  other 
properties,  such  as  liotels,  theaters,  whole- 
sale and  retail  mercantile  establishment,  and 
other  private  business  concerns;  since  such 
alleged  item  of  good  will  value  would  at- 
tach to  their  business,  rather  than  to  their 
physical  property,  and  since,  even  if  the  coun- 
ty assessors,  required  by  Rem.  ft  Bal.  Code. 
§§  9102,  9112,  to  determine  the  value  in 
money  of  each  tract  or  lot  of  real  property, 
and  to  value  each  article  of  property  by 
itself,  might  not  include  such  good  will,  the 
assessmejit  of  railway  operating  property  is 
committed  to  the  state  board  of  tax  com- 
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missi oners  for  valuation  as  a  umt,  instead 
of  by  lot  or  article  of  property. 
[See  note  at  end  of  this  case.] 

Same. 

Tlie  valuation  of  the  operating  property  of 
a  railroad  for  taxation  by  the  state  board  of 
tax  commissioners,  as  an  entirety,  and  the 
apportioning  of  such  valuation  to  the  several 
counties  tl) rough  which  its  line  runs,  is  a 
lawful  method. 

[See  note  at  end  of  this  case.] 

Same. 

The  assessment  of  railroad  operating  prop- 
erty on  the  basis  of  its  value  as  an  entirety, 
including  intangible  elements  such  as  volume 
of  business,  nature  and  resources  of  country, 
etc.,  affecting  the  value  of  its  property,  while 
such  intangible  elements,  or  good  will,  are 
not  included  in  the  valuation  of  other  prop- 
erty, does  not  violate  Const,  art.  7,  §  1,  de- 
claring that  all  properly  shall  be  taxed  in 
proportion  to  its  value,  section  2,  declaring 
that  the  legislature  shall  provide  a  uniform 
and  equal  rate  of  assessment  and  taxation  on 
all  property  according  to  its  value  in  money, 
or  section  3,  declaring  that  the  legislature 
shall  provide  by  general  law  for  assessing 
taxes  on  all  corporation  property  as  nearly 
as  may  be  by  the  methods  provided  for  as- 
sessing individual  property. 

[See  note  at  end  of  this  case.] 

Same. 

Nor  does  such  assessment  violate  the  due 
process  and  the  equal  protection  of  the  law 
clauses  of  Const.  U.  S.  Amend.  14  to  the  fed- 
eral Constitution. 

[See  note  at  end  of  this  case.] 


An  assessment  of  plaintiff  railroad's  oper- 
ating property,  as  a  unit,  at  $126,000,000,  in- 
cluding an  item  of  $12,000,000,  or  10  per  cent, 
as  the  valuation  of  certain  intangible  ele- 
ments, such  as  the  volume  of,  and  facilities 
for,  business,  the  nature,  resources,  popula- 
tion, and  development  of  the  country  tnrough 
which  its  line  runs  as  affecting  the  physical 
value  of  such  operating  property,  in  the  ab- 
sence of  any  wilful  fraudulent  acts  charged 
against  either  the  state  board  of  tax  com- 
missioners making  the  assessment  of  the  state 
board  of  equalization  adopting  it,  or  any 
charge  that  such  boards  refused  to  hear  evi- 
dence as  to  value  or  acted  arbitrarily,  would 
not  be  interfered  with  merely  on  the  ground 
that  it  was  excessive,  and  because  of  a  radical 
change  in  conditions  resulting  in  large  de- 
crease in  net  earnings  of  the  property  and  a 
permanent  impairment  of  its  value. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Thurston 
county:  Mitchell,  Judge. 

Action  to  recover  taxes  paid  under  protest. 
Northern  Pacific  Railway  Company,  plaintiff, 
and  State  of  Washington  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The   facts  are  stated   in   the  opinion.     Aw* 

FIRMED. 


Geo.  T,  Reid,  J,  W.  Quick,  and  L.  B. 
daPonte  for  appellant. 

The  Attorney  General  and  Edward  W.  Allen 
for  respondents. 

[512]  Pabker,  J. — This  action  was  com- 
menced in  the  superior  court  for  Thurston 
county  by  the  Northern  Pacific  Railway  Com- 
pany against  the  state  of  Washington  and 
the  counties  through  which  the  company's 
lines  of  railway  are  maintained,  seeking  to 
compel  the  acceptance  by  the  several  county 
treasurers,  in  full  payment  of  the  general  tax 
payable  by  the  railway  company  for  the  year 
1913,  sums  computed  upon  a  less  valuation  of 
its  property  than  that  which  was  assessed  by 
the  state  board  of  tax  commissioners  and 
equalized  by  the  state  board  of  equalization 
as  the  value  of  such  property  for  purposes  of 
taxation  for  that  year.  Before  final  disposi- 
tion of  the  case  in  the  superior  court,  the 
railway  company,  to  avoid  the  accumulation 
of  interest  and  penalties,  paid  to  the  several 
county  treasurers  the  full  amounts  claimed 
by  the  defendants  to  be  due,  which  payments 
were  made  under  protest.  These  facts,  oc- 
curring after  the  filing  of  the  original  com- 
plainty  were  pleaded  by  supplemental  com- 
plaint, which  concluded  with  a  prayer  for 
money  judgments  for  the  amounts  of  excess 
thus  so  claimed  to  have  been  paid  by  the 
railway  company.  This  prayer  was  in  lieu 
of  the  equitable  relief  prayed  for  in  the  orig- 
inal complaint.  The  defendants  demurred  to 
the  complaint  upon  the  ground  that  the  facts 
therein  stated  are  not  sufficient  to  constitute 
a  cause  of  action.  Tlie  superior  court  sus- 
tained the  demurrer,  and  the  railway  company 
electing  to  stand  upon  its  complaint  and 
not  plead  further,  judgment  of  dismissal  was 
accordingly  entered  against  it.  From  this 
disposition  of  the  cause,  the  railway  com- 
pany has  appealed  to  this  court. 

Before  proceeding  to  analyze  the  facts  as 
stated  in  the  complaint,  the  sufficiency  of 
which  to  entitle  the  appellant  to  relief  is 
the  problem  here  for  solution,  we  may  state 
that  appellant's  [513]  contention,  stated  gen- 
erally, is  that  the  assessing  of  its  property  by 
the  state  board  of  tax  commissioners,  and 
equalization  thereof  by  the  state  board  of 
equalization,  in  the  year  1913,  was  excessive 
in  amount  to  the  extent  of  $12,291,805  over 
and  above  the  amount  such  property  should 
have  been  valued  at  for  the  purposes  of  taxa- 
tion in  that  year.  This  result,  it  is  insisted, 
was  brought  about  by  the  erroneous  and  ar- 
bitrary action  of  these  boards,  amounting,  at 
least,  to  a  constructive  fraud  upon  appellant's 
rights  in  the  premises.  As  we  proceed,  we 
think  it  will  be  made  apparent  that  neither 
of  these  boards,  nor  any  of  the  members 
thereof,  are  charged  with  any  acts  that  can 
properly  be  characterized  as  wilfully  fraudu- 
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lent.  The  material  facts,  as  found  in  the 
complaint,  and  others  which  we  take  judicial 
notice  of  in  connection  therewith,  may  be  sum- 
marized as  follows: 

Prior  to  December  31,  1908,  the  state  rail- 
road commission  commenced  a  proceeding 
against  appellant  under  the  then  railroad 
commission  law  for  the  purpose  of  ascertain- 
ing the  total  market  value  of  the  lines,  equip- 
ment and  property  of  appellant  used  for  pub- 
lic convenience  within  the  state,  commonly 
called  operating  property.  Having,  on  De- 
cember 31,  1908,  completed  its  investigation 
in  that  behalf,  in  which  we  must  presume  that 
appellant  was  awarded  full  and  fair  hearing, 
as  provided  by  that  law,  the  railroad  commis- 
sion made  and  signed  detailed  findings  of 
fact  wherein  it  found,  among  other  things, 
in  substance,  as  follows: 

That  it  would  cost  to  repro- 
duce the  lines  of  railway  be- 
longing to  appellant,  consid' 
ering  the  improvements  and 
structures  as  new $  61,680,340.76 

That  it  would  cost  to  repro- 
duce the  equipment  owned 
and  used  by  appellant 14,724,695.94 

[514]  That  it  would  cost  to 
reproduce  the  right  of  way 
and  terminals  owned  and 
used   by   appellant 32,862,872.00 

Such  total  reproduction  cost 
aggregating $109,267,908.69 

That  the  lines  of  railway 
owned  by  appellant,  consid- 
ering their  depreciation  by 
wear  and  tear,  are  of  the 
value  of $  56,475,827.25 

That  the  equipment  owned  by 
appellant,  considering  its 
depreciation  by  wear  and 
tear,  is  of  the  value  of 9,677,946.87 

That  the  real  property,  con- 
sisting of  right  of  way  and 
terminals,  owned  and  used 
by  appellant  for  railway 
purposes,  is  of  the  value  of      32,862,872.00 


The  total  value  as  so  found, 
aggregating $  98,016,646.12 

The  complaint  continues  as  follo>vs: 
"Having  so  determined  the  then  actual 
cash  market  value  of  the  said  railway  system 
and  equipment  belonging  to  plaintiff  in  this 
state  to  be  the  sum  of  $98,016,646.12,  as 
aforesaid,  the  said  railroad  commission,  in 
said  proceeding,  further  found,  ascertained 
and  determined  the  density  of  traffic  and  the 
volume  of  business  along  the  line  of  plain- 
tiff's said  railway  in  the  state  of  Washing- 
ton, the  nature  of  the  country  through  which 


the  line  ran,  the  facilities  for  transacting 
railro^  business  owned  and  operated  by  pri- 
vate individuals,  such  as  warehouses  and 
docks;  the  price  at  which  plaintiff  purchased 
its  fuel  supply,  the  resources  of  the  country 
adjacent  to  its  line  and  the  density  of  popu- 
lation living  contiguous  thereto,  and  from 
such  findings,  circumstances  and  considera- 
tions, said  railroad  commission  assumed  and 
pretended  to  ascertain  and  determine  the 
value  of  plaintiff's  said  railway  lines,  equip- 
ment and  appurtenances  [515]  as  a  whole 
over  and  above  and  in  addition  to  the  actual 
cash  market  value  thereof,  so  found  by  said 
commission  to  be  the  sum  of  $98,016,646.12, 
on  account  of  said  facilities  and  the  said  other 
considerations  last  mentioned,  to  wit:  on 
account  of  tlie  facilities  for  the  transaction 
of  business  by  said  railway  system  in  this 
state  and  the  supposed  favorable  location,  a.s 
aforesaid,  and  the  facilities  owned  by  other 
parties,  the  cost  of  fuel,  etc.,  and  thereupon 
.  .  .  found  and  determined  the  then  value 
of  the  said  property  to  be  the  sum  of 
$110,308,451.12,  .  .  .  thereby  adding  to  the 
value  of  plaintiff's  said  railway  system,  equip- 
ment and  improvement  the  sum  of  $12,291,- 
805.00  over  and  above  the  actual  cash  value 
of  the  said  properties,  and  the  whole  thereof, 
as  theretofore  determined  by  said  railroad 
commission." 

Thereafter,  on  the  12th  day  of  August. 
1911,  the  public  service  commission  of  the 
state,  having  succeeded  to  the  powers  and 
duties  of  the  railroad  commission,  upon  fur- 
ther investigation,  in  which  we  must  pre- 
sume that  appellant  had  a  full  and  fair 
hearing  as  provided  by  the  public  service 
commission  law,  made  additional  findings  sup- 
plemental to  those  made  by  the  railroad  com- 
mission on  December  31,  1908,  by  which  ad- 
ditional findings  it  was  determined  that 
appellant  had  expended  certain  sums  for  new 
equipment  and  for  additions  and  betterments 
amounting  in  the  aggregate  to  the  sum  of 
$16,938,172.00,  which  was  added  by  the  pub- 
lic service  commission  to  the  total  valuation 
found  by  the  railroad  commission  on  De- 
cember 31,  1906,  so  that  the  totai  value  of 
appellant's  operating  property  within  the 
state  was  found  by  the  public  service  commis- 
sion to  be  $127,246,626  on  August  12,  1911. 

We  note  here  that  the  complaint  contains 
no  allegation  that  these  findings  of  "total 
market  value  of  the  line,  equipment  and 
property  of  .  .  .  (appellant)  .  .  .  used 
for  the  public  convenience  within  the  state," 
using  the  language  of  the  former  railroad 
commission  law  and  the  present  public  serv- 
ice commission  law  as  to  the  ultimate  find- 
ings to  be  made  by  the  commission,  have  been 
appealed  from,  as  [516]  provided  by  law,  or 
that  they  were  not  at  all  times  herein  in- 
volved, in  full  force  and  effect  and  conclusive 
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Rs  of  the  time  of  their  making,  as  expressly 
provided  by  the  railroad  and  public  service 
commission  laws. 

Appellant's  net  annual  earnings  have  de- 
creased from  approximately  $7,000,000  in 
1907  to  proximately  $4,000,000  in  1912,  the 
years  immediately  preceding  those  in  which 
the  railroad  commission's  findings  of  value 
were  made  and  in  which  this  assessment  and 
equalization  was  made.  This  fact  is  set  out 
in  the  complaint  evidently  as  tending  to  show 
a  decrease  in  the  value  of  appollant^B  property 
between  the  time  of  makinpr  the  findinf^s  by 
the  railroad  and  public  service  commissions 
and  the  assessing  of  appellant's  property  for 
the  year  1913. 

The  complaint  continues  as  follows: 

"In  the  month  of  May,  1913,  the  tax  com- 
mission of  the  state  of  Washington  adopted 
said  valuation  by  said  public  service  com- 
mission,  less  the  value  of  certain  property 
not  yet  put  into  operation  and  therefore  sub- 
ject to  local  assessment,  and  ascertained  and 
determined  the  value  of  plaintifTs  said  rail- 
way system,  equipment  and  appurtenances  in 
the  state  of  Washington  by  arbitrarily  adding 
the  sum  of  said  expeniMtures  (less  said  prop- 
erty not  yet  in  operation )  and  found  the  same 
to  be  $126,165,337;  and  pursuant  to  the  pro- 
vision of  statute  certified  said  valuation  so 
foimd  and  determined  to  the  state  board  of 
equalization.  In  the  month  of  April,  1913, 
plaintiff  duly  appeared  before  the  said  board 
of  tax  commissioners,  at  a  hearing  fixed  by 
said  board  for  that  purpose,  and  offered  evi- 
dence to  said  board  tending  to  chow  and 
showing  the  facts  hereinbefore  set  forth  con- 
cerning the  erroneous  and  wrongful  inclusion 
in  the  said  valuation  by  the  railroad  commis- 
sion of  plaintiff's  property  of  said  item  of 
$12,291,805  in  addition  to  the  actual  cash 
value  of  said  property ;  and  the  plaintiff  duly 
objected  and  protested  against  the  inclusion 
of  said  amount  in  the  valuation  of  the  said 
property  for  the  purpose  of  taxation  by  said 
board  of  tax  commissioners;  but  said  board 
of  tax  commissioners  wholly  overruled  and 
rejected  the  said  objections  and  protest  of  the 
plaintiff,  and,  notwithstanding  the  same, 
[517]  and  contrary  to  the  undisputed  evi- 
dence adduced  before  it,  wrongfully  and  er- 
roneously included  said  item  of  $12,291,805 
in  the  value  of  plaintiff's  property  for  taxa- 
tion." 

This  action  of  the  board  of  tax  commis- 
sioners was,  we  must  assume,  taken  in  pur- 
suance of  the  law  touching  its  powers  and 
duties  as  tlie  assessor  of  the  operating  prop- 
erty of  railway  companies,  Laws  of  1907,  page 
132;  Rem.  &  Bal.  Code,  §  9141  and  following; 
and  also  in  pursuance  of  the  mandatory  pro- 
visions of  the  public  service  commission  law 
of  1911,  relating  to  the  valuation  of  operat- 
ing railway  property  by  the  public  service 
Ania.  Cas.  1916E.— -74.. 


commis8i(»i  and  the  controlling  effect  of  such 
valuation  for  purposes  of  taxation,  Laws  of 
1911,  pages  601,  604,  §  92  (3  Rem.  &  Bal. 
Code,  §  8626-02),  which  was  in  force  at  the 
time  of  the  making  of  the  assessment  of  ap- 
pellant's operating  property  by  the  board  of 
tax  commissioners  in  May,  1913,  hereinafter 
quoted. 

The  complaint  continues  as  follows: 
"Thereafter,  in  the  month  of  September, 
1913,  the  board  of  equalization  of  the  state 
of  Washington  duly  convened  pursuant  to  the 
provisions  of  the  statute  creating  said  board 
and  defining  and  prescribing  its  powers  and 
duties,  and  the  plaintiff  duly  appeared  before 
said  board  at  a  hearing  fixed  by  it  for  that 
purpose,  and  adduced  before  the  said  board 
evidence  tending  to  show  and  showing  all  of 
the  facts  hereinbefore  set  forth,  and  in  due 
form  requested  the  said  board  of  equalization 
to  deduct  from  the  said  valuation  of  the 
plaintiff's  property  the  said  item  of  $12,291,- 
805  so  erroneously  and  wrongfully  included 
therein,  and  certified  to  the  said  board  by  the 
said  tax  commissioners,  and  to  eliminate  said 
sum  and  amount  from  the  valuation  of  plain- 
tiff's said  property  for  the  purposes  of  assess- 
ment and  taxation  in  the  defendant  counties 
for  the  year  1013,  and  objected  and  protested 
against  the  inclusion  by  said  board  of  equal- 
ization of  the  said  item  of  $12,291,805  in  the 
valuation  of  plaintiff's  property  for  taxation 
in  said  year. 

''The  board  of  equalization  wholly  ignored 
the  evidence  tendered  by  the  plaintiff  with 
respect  to  said  matters  and  wholly  rejected 
and  overruled  the  protest  of  plaintiff,  and 
contrary  to  the  undisputed  proof,  and  con- 
trary to  the  laws  [518]  and  constitution  of 
the  state  of  Washington  and  the  constitution 
of  the  United  States,  arbitrarily  and  wrong- 
fully, and  wholly  without  inquiry  or  the 
exercise  of  their  own  independent  judgment, 
fixed  and  determined  the  value  of  plaintiff's 
said  property  in  this  state  for  the  purposes 
of  assessment  and  taxation  for  the  year  191.? 
by  arbitrarily  adopting  the  said  findings  of 
value  so  made  by  the  said  railroad  commis- 
sion on  the  31st  day  of  December,  1908,  sup- 
plemented by  the  findings  of  said  commission 
in  the  same  proceeding  on  the  12th  day  of 
August,  1911,  in  the  said  sum  of  $126,165,337  ; 
and  after  determining  the  ratio  at  which 
property  was  generally  assessed  in  the  vari- 
ous counties  of  the  state,  including  the  de- 
fendant counties,  did,  in  the  form  and  manner 
prescribed  by  law,  certify  to  the  assessors  of 
each  of  said  defendant  counties  the  respective 
proportion  of  the  total  value  of  said  property 
that  the  mileage  therein  bears  to  the  total 
mileage  in  the  state,  as  is  hereinafter  more 
particularly  set  forth  and  alleged,  and  said 
valuation  was  equalized  in  the  defendant 
counties  at  the  same  per  cent  of  true  value 
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as  adopted  for  other  property  in  the 
county,     .     .     . 

'The  effect  and  result  of  the  inclusion  of 
said  item  of  $12,291,805  and  addition  thereof 
to  the  valuation  of  plaintiff's  property  for 
1913  is  the  assessment  of  said  property  to 
include  the  supposed  value  of  'good-will'  of 
plaintiff's  business,  over  and  above  value  of 
its  property,  and  over  and  above  each  and 
every  element  and  item  of  value  pertaining 
thereto  and  valuation  of  said  property  by 
$12,291,805  over  and  above  cost  of  reproduc- 
tion thereof,  as  so  found  and  determined  by 
said  railroad  commission,  is  valuation  and 
assessment  for  taxation  of  a  mere  incident 
of  property,  in  no  sense  property  subject  to 
taxatioii  within  the  meaning  of  the  con- 
stitution and  laws  of  the  state  of  Wash- 
ington. 

"Valuation  of  plaintiff's  said  property  in  a 
sum  more  than  twelve  million  dollars  in  ex- 
cess of  its  true  and  fair  physical  value  was  a 
purely  arbitrary  valuation,  depending  upon 
no  known  definite  or  ascertainable  criteria, 
wholly  incapable  of  verification  or  admeasure- 
ment, a  mere  caprice  of  the  taxing  authori- 
ties, adopted  blindly  and  without  inquiry  or 
the  exercise  of  judgment,  and  added  to  the 
true  and  fair  value  of  plaintiff's  property  for 
the  sole  purpose  of  assessment  and  taxation, 
thus  swelling  the  taxation  value  of  said  prop- 
erty far  beyond  the  valuation  on  which  plain- 
tiff can  or  is  permitted  [519]  by  the  public 
service  commission  of  this  state  to  earn  a 
reasonable  or  any  return.     .     .     . 

''There  are  and  were  in  the  year  1913  in 
this  state  many  and  various  kinds  and  classes 
of  property,  including  hotels,  theatres  and 
places  of  public  amusement,  restaurants  and 
places  of  public  entertainment,  wholesale  and 
retail  mercantile  establishments  and  manu- 
facturing plants,  and  many  other  properties 
comprising  and  including  all  kinds  of  busi- 
ness properties  and  institutions  engaged  in 
business  as  going  concerns,  to  which  there 
docs  and  did  in  the  year  1913,  and  at  all 
other  times  appertain  large  values  on  account 
of  facilities  for  the  transaction  of  their  re- 
spective businesses,  and  to  which  there  did 
and  does  appertain  large  values  on  account 
of  'good-will'  belonging  thereto,  so  that  said 
business  properties  were,  as  going  concerns, 
worth  many  millions  of  dollars  more  than 
the  fair  physical  value  of  the  tangible  real 
and  personal  property  involved  therein;  and 
the  same  were  of  the  true  and  fair  market 
value  as  going  concerns,  including  good-will 
or  commercial  value,  of  many  millions  of 
dollars  over  and  above  the  cost  of  reproduc- 
tion or  replacement  thereof;  and  the  said 
business  institutions  and  properties  were  as 
susceptible  and  capable  of  valuation  and  as- 
sessment for  taxation  in  the  year  1913  and 
at  all  times,  with  respect  to  such  intangible 


values,  as  was  the  property  of  plaintiff.  But 
in  no  county  of  the  state  were  any  of  said 
business  institutions  or  the  property  devoted 
thereto,  whether  corporations  or  individuals^ 
assessed  for  taxation  upon  a  basis  including 
Aggi'egation  or  going  concern  value.  In  every 
instance  all  of  said  other  properties  were  as- 
sessed in  detail  upon  the  basis  only  of  fair 
value  of  the  several  parcels  and  items  of 
real  and  personal  property  composing  the 
same.  The  various  assessors  and  taxing  au- 
thorities in  valuing  said  business  properties 
for  taxation  for  1913,  and  at  all  other  times, 
have  in  no  instance  ever  considered  the  value 
thereof  as  going  concerns,  or  assessed  or  add- 
ed to  the  value  of  the  physical  property  any- 
thing for  'good-will'  or  commercial  value,  or 
otherwise;  and  have  never  considered  the 
earnings  of  said  properties  or  their  value  as 
a  whole  over  and  above  the  value  of  the  sev- 
eral parcels  and  items  of  real  and  personal 
property  composing  the  same;  nor  has  any 
assessor  ever  pretended  to  assess  any  property 
in  this  state  above  the  cost  of  reproduction  or 
replacement  thereof,  nor  for  even  as  much 
[520]  as  such  cost  of  reproduction  or  re- 
placement, without  making  liberal  allowancei^ 
for  depreciation;  nor  have  the  taxing  au- 
thorities of  the  state  in  any  other  way  or  by 
any  other  means  assessed  general  business 
property  in  the  state  in  a  manner  or  upon  a 
basis  to  produce  values  analogous  or  similar 
to  the  values  given  plaintiff's  said  property 
in  the  year  1913  as  aforesaid.  Had  plain- 
tiff's said  property  been  valued  by  the  same 
method  and  upon  the  same  basis  as  the  gen- 
eral property  in  the  state,  it  would  have  been 
valued  at  no  more  than  said  sum  of  $98,016,- 
645  (plus  said  additional  property)  so  found 
by  said  railroad  commission  to  be  the  true 
and  fair  value  thereof,  and  the  said  sum  of 
$12,291,805  would  not  have  been  added  there- 
to. All  of  which  was  well  known  to  the  said 
taxing  authorities  of  the  state  of  Washing- 
ton at  all  times,  and  especially  well  known 
to  said  state  board  of  tax  commissioners; 
yet  said  board  never  has  made  any  attempt 
to  secure  assessment  and  valuation  for  taxa- 
tion of  said  general  property  in  the  state  by 
any  similar  method  or  on  any  similar  princi- 
ple, although  vested  by  law  with  full  power 
and  authority  over  local  assessors  and  taxing 
authorities  in  the  premises.  The  said  board 
of  tax  commissioners  and  the  assessors  and 
other  taxing  officials  have  uniformly  con- 
strued and  applied  the  revenue  laws  oi  the 
state  as  not  contemplating  assessment  for 
taxes  on  the  basis  of  aggregations  or  go'in^: 
concern  value,  or  the  valuation  of  'good-wiir 
with  respect  to  property  generally,  except 
railways.  But  the  tax  authorities  have  con- 
strued and  applied  the  laws  of  the  state  with 
the  intent  and  effect  unjustly  and  illegally 
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to  discriminate  against  plaintiff  in  the  valua- 
tion of  its  property  for  taxation." 

The  complaint  contains  further  allegations 
showing  the  apportioning  of  this  assessed 
and  equalized  vsUue  of  appellant's  operating 
property  to  the  several  counties;  and  the 
tender  of  payment  of  taxes  by  appellant  to 
the  several  county  treasurers,  computed  upon 
a  valuation  of  its  operating  property  in  a 
sum  equal  to  the  assessment  less  the  $12,291,- 
805  alleged  by  appellant  as  excessive.  The 
supplemental  complaint  also  alleges  facts 
showing  payment  under  protest  to  the  several 
county  treasurers  of  the  full  amount  of  taxes 
claimed  by  the  respondents  to  be  due.  No 
question  is  raised  [521]  touching  the  suf- 
ficiency of  the  allegations  of  tender  and  pay- 
ment under  protest,  to  entitle  appellant  to 
relief,  providing  it  has  alleged  sufficient  other 
facts  entitling  it  to  relief. 

This  statement  of  the  somewhat  involved 
facts,  as  counsel  for  appellant  apparently  view 
them,  may  seem  unduly  lengthy.  However, 
we  proceed  at  such  length  and  in  detail  to 
the  end  that  no  really  material  fact  disclosed 
by  the  complaint,  and  other  facts  relative 
thereto  within  our  judicial  knowledge,  be  lost 
laight  of. 

In  the  allegations  of  the  complaint  refer- 
ence is  made  by  number  to  the  published 
findings  of  the  railroad  commission  of  Decem- 
ber 31,  1908,  touching  the  affairs  of  and  the 
value  of  the  property  of  appellant,  though 
no  copy  of  such  findings  is  attached  to  the 
complaint  nor  physically  made  a  part  thereof. 
However,  counsel  for  appellant  asks  that  we 
lake  notice  of  all  of  these  findings  in  so  far 
as  they  are  applicable  to  this  controversy. 
This  request  seems  to  be  rested  upon  the 
ground  that  we  should  take  judicial  notice 
of  such  findings  without  their  being  pleaded. 
However,  counsel  has  filed  in  this  cause  a 
copy  of  these  findings,  and  we  will  take  notice 
of  them,  assuming  for  argument's  sake  that 
they  are  a  part  of  the  complaint.  We  express 
no  opinion  upon  the  question  of  our  right  to 
take  judicial  notice  of  them  regardless  of 
their  being  pleaded.  These  and  possibly  some 
other  facts  will  be  noticed  as  may  become 
necessary  in  our  discussion  of  the  several  con- 
tentions of  counsel. 

Counsel  for  appellant  state  the  first  of 
their  principal  contentions  as  follows: 

''The  valuation  of  appellant's  operating 
property  by  including  the  value  of  the  'good- 
will' or  its  supposed  value  as  a  whole  and  as 
a  going  concern  at  a  sum  $12,291,805  in  ex- 
cess of  the  full  and  fair  value  of  each  and 
every  parcel  of  real  and  article  of  personal 
property  used  in  the  operation  of  appellant's 
railway  system,  and  in  excess  of  the  cost  of 
reproduction  thereof,  is  not  warranted  by  the 
constitution  and  revenue  laws  of  this  state." 

[522]  To  the  end  that  we  may  not  be  led 
astray  by  the  words  "good-will,"  which  coun- 


sel for  appellant  have  here  and  in  the  com- 
plaint used  as  descriptive  of  that  intangible 
value  attaching  to  appellant's  operating  prop- 
erty, which  the  railroad  commission  regarded 
as  adding  $12,291,805  to  the  value  of  the 
physical  components  of  such  property  viewed 
separate  and  apart  from  the  assembling  of 
such  components  into  an  organized  whole 
with  the  attendant  advantages  and  privileges 
resulting  therefrom,  let  us  see  what  this  so- 
called  "good-will"  is,  in  fact  and  substance. 
Is  it  that  intangible  something  which  is  so 
intimately  connected  with  the  personal  ele- 
ment entering  into  the  conduct  of  a  private 
business  concern  having  no  duties  relating 
to  the  public  other  than  those  of  private  per- 
sons and  no  privileges  or  advantages  save 
such  aa  all  private  persons  may  acquire, 
which  intangible  something  adds  in  some 
degree  to  the  value  of  such  business  because 
it  materially  influences  its  earning  power? 
Is  it  not  ra^er  more  akin  to  that  intangible 
element  which  enters  into  the  value  of  real 
property  by  reason  of  its  locality,  its  peculiar 
adaptability  to  some  particular  use  wherein 
there  enters  no  personal  element  whatever, 
but  only  that  intangible  something  influenc- 
ing the  value  of  such  property  which  is  in- 
separable from  the  physical  property  itself 
regardless  of  its  ownership?  If  this  element 
of  intangible  value  found  by  the  railroad 
commission  to  constitute  a  substantial  por- 
tion of  the  value  of  appellant's  operating 
property  is  more  of  the  nature  suggested  by 
the  latter  than  the  former  question,  we  ap- 
prehend that  it  is  not  in  substance  mere 
"good  will"  within  the  commonly  accepted 
meaning  of  those  words  as  applied  to  the 
business  of  a  going  private  concern. 

Recurring  to  the  allegations  of  the  com- 
plaint first  above  quoted,  we  are  informed 
that  the  elements  considered  by  the  railroad 
commission  in  determining  the  amount  of  this 
intangible  added  value  of  appellant's  operat- 
ing property  are: 

[523]  (1)  "Density  of  traffic  and  volume 
of  business  along  the  line  of  plaintiff^s  said 
railway  in  the  state  of  Washington." 

(2)  "The  nature  of  the  country  through 
which  the  line  runs." 

(3)  "The  facilities  for  transacting  railroad 
business  pwned  and  operated  by  private  in- 
dividuals, such  as  warehouses  and  docks." 

(4)  "The  price  at  which  plaintiff  pur- 
chases its  fuel  supply." 

(5)  "The  resources  of  the  country  ad- 
jacent to  its  line  and  the  density  of  the  popu- 
lation living  contiguous  thereto." 

Now  in  considering  these  elements  as  add- 
ing value  to  appellant's  operating  property 
in  connection  with  the  question  of  whether 
such  value  resulting  therefrom  is  nothing 
more  substantial  than  "good  will"  value,  let 
up  keep  in  mind  as  we  proceed  that  appellant 
is  not  a  private  business  concern  but  is  &  pub- 
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lie  service  transportation  corporation;  that 
appellant's  operating  property  is  all  devoted 
to  the  public  service  of  transportation  over 
lines  and  terminals  having  a  fixed  location; 
that  not  only  are  appellant's  lines  and  termi- 
nals as  fixed  and  permanent  in  location  as 
other  real  property,  but  its  operating  personal 
property  is  also  in  a  sense  equally  fixed  in 
location  and  use,  in  that  it  must  be  used  in 
connection  with  and  upon  such  lines  and 
terminals;  that  appellant  cannot  abandon  its 
duty  to  serve  the  public,  nor  can  it  dispose  of 
its  property  real  or  personal  in  such  manner 
as  to  result  in  discontinuance  of  such  service; 
tK«t  appellant  and  its  successors  in  owner- 
ship of  such  property  are  bound  to  maintain 
such  service,  and  incidentally  to  maintain 
an  organized  entity  necessarily  consisting  of 
equipment  and  operating  property,  both  real 
and  personal,  as  a  imit  organization  such  as 
will  -make  the  rendering  of  such  service  pos- 
sible. Having  in  mind  this  entity,  all  parts 
of  the  physical  property  of  which,  both  real 
and  personal,  is,  so  to  speak,  dedicated  by 
law  to  the  particular  public  service  to  be 
rendered  upon  appellant's  fixed  lines  and  ter- 
minals and  not  elsewhere,  [524]  what  is  there 
about  these  intangible  elements  considered  by 
the  railroad  commission  as  adding  value  to 
the  whole  materially  different  in  substance 
from  those  intangible  elements  which  enter 
into  the  value  of  real  property. 

The  density  of  traffic  and  the  volume  of 
business  along  the  line  of  appellant's  railway 
add  value  to  its  operating  property  just  aa 
the  density  of  traffic  and  volume  of  business 
add  value  to  the  real  property,  regardless  of 
its  ownership.  The  nature  of  the  country 
through  which  appellant's  lines  run  influences 
the  value  of  its  operating  property  in  the 
same  manner,  regardless  of  the  ownership  of 
such  property.  The  facilities  for  transacting 
railroad  business  owned  and  operated  by  pri- 
vate individuals  and  others,  such  aa  ware- 
houses and  docks  adjacent  to  appellant's  rail- 
way lines,  add  value  to  appellant's  operating 
property  for  substantially  the  same  reasons, 
and  this  would  be  true  regardless  of  the  own- 
ership of  such  property.  The  resources  of  the 
country  adjacent  to  appellant's  line  and  the 
density  of  population  living  contiguous  there- 
to add  value  to  its  operating  property  in  the 
same  manner.  The  price  at  which  appellant 
purchases  its  fuel  supply,  taking  the  allega- 
tion of  the  complaint  alone,  relative  thereto, 
may  not  seem  to  add  intangible  value  to  ap- 
pellant's operating  property  of  this  same 
nature;  but  turning  to  the  findings  of ^ the 
railroad  commission,  which  for  argument's 
sake  we  are  treating  as  properly  pleaded,  we 
are  informed  that  appellant,  by  virtue  of  its 
ownership  of  the  capital  stock  of  a  subsidiary 
corporati<m,  controls  valuable  and  extensive 
coal  mines  which  are  located  in  close  proximi- 


ty to  its  main  line  of  railway  and  which  are 
also  located  near  the  summit  of  the  Cascade 
mountains,  thereby  enabling  the  appellant  to 
distribute  coal  therefrom  for  the  most  part 
by  down  grade  haul  along  its  railway  for  con- 
sumption by  its  locomotives  and, 

"That,  by  reason  of  the  proximity  of  the 
said  coal  lands  to  the  said  line  of  railroad 
and  by  reason  of  the  said  road  owning  and 
controlling  said  mines,  it  adds  great  value  to 
the  [525]  lines  of  the  Baid  road  within  the 
state  of  Washington,  in  that  it  enables  said 
road  to  lay  down  its  fuel  at  the  different  dis- 
tributing points  along  its  line,  used  and  con- 
sumed by  it  in  the  operation  of  its  trains,  at 
greatly  reduced  cost  over  other  lines  operat- 
ing in  the  state  of  Washington." 

Aside  from  the  ownership  and  control  of 
these  mines  by  appellant,  it  is  manifest  that 
their  presence  alone  in  such  proximity  to  ap- 
pellant's main  line  of  railway  adds  value  to 
the  entity  constituted  by  its  operating  prop- 
erty, of  a  nature  akin  to  that  which  favor- 
able location  adds  to  the  value  of  real  prop- 
erty, and  such  would  be  presumably  true 
regardless  of  the  ownership  of  the  mines,  and 
regardless  of  the  ownership  of  appellant's 
operating  property;  assuming,  of  course,  as 
we  must,  that  such  operating  property  is  to 
remain  intact  as  an  organized  entity.  The 
ownership  of  these  mines  by  appellant,  how- 
ever, is  an  element  which  we  concede  is  of  a 
somewhat  diflcrent  nature,  which  we  will 
notice  later. 

Another  intangible  element  considered  by 
the  railroad  commission  as  adding  value  to 
appellant's  operating  property  not  specifically 
mentioned  in  its  complaint  but  complained  of 
by  counsel  as  being  so-called  "good  will,"  ap- 
pears in  the  railroad  commission's  findings 
as  follows: 

"That  since  the  construction  of  the  line 
of  the  Northern  Pacific  Railway  Company 
through  the  state  of  Wasliington,  said  com- 
pany has  expended  large  sums  of  money 
advertising  and  exploitii^  the  resources  of 
the  country  adjacent  to  its  lines  and  has  en- 
couraged immigration  along  its  lines  so  that 
the  country  adjacent  and  tributary  to  its  rail 
lines  has  a  comparatively  large  population 
and  the  density  of  traffic  and  the  country  trib- 
utary to  its  lines  are  comparatively  highly 
developed,  compared  with  other  portions  of 
the  state  of  VVashington,  which  density  of 
traffic  and  population  add  value  to  the  said 
lines." 

This,  in  its  final  analysis,  is  but  a  finding 
touching  the  extent  of  the  development  of  the 
country  tributary  to  appellant's  railway  lines. 
It  manifestly  is  not  the  effort  of  appellant  to 
populate  and  develop  such  tributary  country 
that  [526]  constitutes  the  intangible  value 
considered  by  the  railroad  commission,  but 
it  is  the  fact  that  such  tributary  country  is 
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populated  and  developed.  This  intangible  ele- 
ment of  value  of  appellant's  operating  prop- 
erty exists  without  reference  to  the  manner 
of  its  bringing  about  and  is  in  substance  of 
the  same  nature  as  the  resources  of  the  coun- 
try adjacent  to  appellant's  railway  lines 
above  noticed. 

Another  finding  of  the  railroad  commission 
complained  of  by  counsel  for  appellant, 
though  not  specifically  mentioned  in  the  com- 
plaint, appears  in  the  commission's  findings 
as  follows: 

''That  in  addition  to  the  properties  herein- 
before set  out  as  being  owned  by  the  North- 
ern Pacific  Railway  Company,  said  company 
is  the  owner  of  the  right  to  select  Government 
land  in  lieu  of  lands  relinquished  by  it  to 
the  United  States  included  within  its  land 
grant  in  the  state  of  Washington,  amounting 
to  631,252.88  acres,  which  right  the  commis- 
sion estimates  to  be  of  the  reasonable  value 
of  $8  per  acre." 

Counsel  seem  to  argue  that  this  was  re- 
garded by  the  railroad  commission  as  adding 
an  element  of  intangible  value  to  appellants 
operating  property.  This  finding  does  not  so 
indicate,  and  w«  think  the  findings  as  a  whole 
negative  the  idea  that  this  right  of  appellant 
was  considered  by  the  railroad  commission 
as  adding  value  to  appellant's  operating  prop- 
erty. 

These  are  the  only  intangible  elements 
claimed  by  counsel  for  appellant  to  have  been 
regarded  by  the  railroad  commission  as  add- 
ing value  to  appellant's  operating  property 
to  which  our  attention  has  been  directed  in 
such  manner  as  to  call  for  our  special  notice. 
Aside  from  the  consideration  by  the  railroad 
commission  of  the  control  of  the  coal  mines 
by  the  appellant  as  adding  to  the  intangible 
value  of  its  operating  property,  we  see  noth- 
ing in  the  intangible  elements  of  value  ac- 
tually regarded  by  the  railroad  commission 
as  adding  such  value  of  a  substantially  dif- 
ferent nature  from  those  intangible  elements 
which  enter  into  and  inhere  in  the  value 
[527]  of  real  property,  regardless  of  its  own- 
ership; and  we  are  of  the  opinion  that  the 
element  of  appellant's  control  of  the  coal 
mines,  as  found  by  the  railroad  commission, 
is  of  too  small  consequence  to  render  the  na- 
ture of  the  intangible  elements  entering  into 
the  value  of  appellant's  operating  property 
materially  different  from  that  which  enters 
into  the  value  of  real  property.  This  we 
think  is  the  real  nature  of  this  intangible 
added  value.  It  is,  as  we  view  it,  something 
quite  different  from  mere  "good-will." 

Appellant  does  not  allege,  as  we  read  its 
complaint,  nor  does  its  counsel  seriously  con- 
tend, as  we  read  their  briefs,  that  its  operat- 
ing property  within  the  state  in  the  year 
1913,  viewed  as  a  unit,  was  not  then  in  fact 
of  the  total  market  value  of  $126,165,337,  as 


determined  by  the  state  boards  of  tax  com- 
missioners and  equalization;  but  the  con- 
tention is,  in  substance,  that  such  total  val- 
uation was  determined  by  a  method  which 
included  an  element  of  intangible  value  of  the 
same  nature  as  that  which  attaches  to  a  large 
quantity  of  other  property  within  the  stat-e, 
which  element  of  intangible  value  was  not 
included  in  the  valuation  of  other  property 
by  the  county  assessors  in  determining  the 
value  of  such  property  for  taxation  in  that 
year.  Now  let  us  again  recur  to  the  allega- 
tions of  the  complaint  and  see  what  this  other 
property  claimed  by  counsel  to  have  been  as- 
sessed without  the  inclusion  of  this  intangi- 
ble element  of  value  is.  In  the  beginning  of 
the  last  above  quoted  paragraph  of  the  com- 
plaint we  are  informed  that: 

"There  are  and  were  in  the  year  1913  in 
this  state  many  and  various  kinds  and  classes 
of  property,  including  hotels,  theatres  and 
places  of  public  amusement,  restaurants  and 
places  of  public  entertainment,  wholesale  and 
retail  mercantile  establishments  and  manu- 
facturing plants,  and  many  other  properties 
comprising  and  including  all  kinds  of  business 
properties  and  institutions  engaged  in  busi- 
ness as  going  concerns,  to  which  there  does 
and  did  in  the  year  1913,  and  at  all  other 
times,  appertain  large  values  on  account  of 
facilities  for  the  transaction  of  their  respec- 
tive businesses,  [528]  and  to  which  there  did 
and  does  appertain  large  values  on  account  of 
'Good-will'  belonging  thereto,  so  that  said 
business  properties  were,  as  going  concerns, 
worth  many  millions  of  dollars  more  than  the 
fair  physical  value  of  the  tangible  real  and 
personal  property  involved  therein;" 

These  are  the  properties  claimed  to  have 
been  valued  for  taxation  without  the  in- 
clusion of  this  so-called  "good-will"  value  at- 
taching thereto.  We  are  unable  to  read  this 
statement  of  what  such  property  consists  of, 
so  as  to  include  therein  operating  property  of 
any  other  railway  company,  nor  does  the 
language  point  with  any  degree  of  certainty 
to  the  operating  property  of  any  other  public 
service  corporation.  W^e  think  this  allegation 
means  nothing  more  than  that  the  "good-will" 
value  of  private  business  concerns  was  not 
added  to  the  value  of  their  physical  property 
in  determining  its  value  for  taxation  by  the 
county  assessors  in  the  year  1913.  We  under- 
stand counsel  for  appellant  to  contend  that 
it  would  not  have  been  lawful  for  the  county 
assessors  to  have  added  "good-will"  value,  to 
the  value  of  the  physical  property  of  such 
concerns  for  the  purpose  of  taxation.  Indeed, 
their  whole  argument  seems  to  be  rested  upon 
the  theory  that  such  "good-will"  value  is  not 
taxable  as  property  at  all.  In  support  of 
this  theory,  they  cite,  among  other  portions 
of  our  revenue  laws  relating  to  the  duties  of 
county  assessors,  the  following: 
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"He  shall  actually  determine  as  nearly  as 
practicable  the  true  and  fair  value  of  each 
tract  or  lot  of  real  property."  Rem.  &  Bal. 
Code,  §  9102  (P.  C.  601  §  121). 

"He  shall  value  each  article  or  description 
of  property  by  itself,  and  at  such  sum  or 
price  as  he  believes  the  same  to  be  fairly 
worth  in  money  at  the  time  the  assessment 
is  made."     Id.  §  9112  (P.  C.  601  §  113). 

These  provisions  of  the  statute  with  others, 
it  is  insisted,  evidence  a  legislative  intent  to 
have  each  lot,  tract,  article  and  piece  of  prop- 
erty, whether  real  or  personal,  valued  by  the 
county  assessors  for  taxation  by  itself ;  which 
precludes  [529]  the  idea  of  the  intangible 
element  of  "good-will"  entering  into  such 
valuation.  We  shall  so  assume  for  the  pur- 
poses of  this  controversy. 

The  county  assessors  are  not,  however,  the 
assessors  of  railway  operating  property;  that 
duty  being  committed  by  law  to  the  state 
board  of  tax  commissioners.  The  statute  so 
providing,  \^e  think  renders  it  plain  that  the 
assessed  valuation  is  to  be  placed  upon  the 
entire  operating  property  of  each  railway 
company  as  a  unit.  Sections  9141  and  9148, 
Rem.  &  Bal.  Code,  provide,  among  other 
things,  as  follows: 

"The  state  board  of  tax  commissioners 
shall  make  an  annual  assessment  of  the 
operating  property  of  all  railroad  compa- 
nies within  this  state,  for  the  purpose  of 
levying  and  collecting  taxes  as  hereinafter 
provided." 

"The  board  shall  prepare  assessment-rolls 
and  place  thereon,  after  the  name  of  each 
railroad  company  assessed,  the  general  de- 
scription of  the  property  of  such  railroad, 
which  sliall  include  its  real  estate,  right  of 
way,  tracks,  stations^  terminals,  appurte- 
nances, rolling  stock,  equipment,  franchises 
and  all  other  real  and  personal  property  of 
said  company,  which  shall  be  deemed  and 
held  to  include  the  entire  property  and  fran- 
chises of  such  railroad  company  within  the 
state,  and  all  title  and  interest  tiierein. 
.  .  .  In  case  of  railroad  companies  which 
own  or  operate  railroads  lying  partly  within 
and  partly  without  the  state,  the  said  board 
shall  only  value  and  assess  the  property  with- 
in this  state.  In  determining  the  value  of 
the  portion  within  the  state,  the  board  shall 
take  into  consideration  the  value  of  the  en- 
tire system,  the  mileage  of  the  whole  system, 
and  of  the  part  within  this  state,  together 
with  such  other  information,  facts  and  cir- 
cumstances as  will  enable  the  board  to  make 
a  substantially  just  and  correct  determina- 
tion. When  the  value  of  the  property  of  the 
railroad  company  within  this  state  shall 
have  been  ascertained  and  determined,  the 
amount  thereof  shall  be  entered  upon  said 
assessment-rolls,  opposite  the  nsune  of  the 
company,   and   shall   be  and  constitute   the 


value  of  the  entire  property  of  such  railroad 
company  within  this  state,  for  the  levy  of 
taxes  thereon,  subject  to  revision  and  correc- 
tion by  the  state  board  of  equalization  as 
hereinafter  provided." 

[530]  This  language  of  the  latter  section 
manifestly  refers  to  operating  property,  or  as 
termed  in  the  railroad  and  public  service 
commission  laws,  "property  used  for  the  pub- 
lic convenience,"  and  is  the  same  class  of 
property  which  it  was  the  duty  ci  the  rail- 
road commission  in  1908  to  determine  the 
"total  market  value  of,"  which  duty  later 
devolved  upon  the  public  service  commission. 
This,  we  think,  is  rendered  plain  by  a  read- 
ing of  §  9148,  above  quoted,  in  connection 
with  the  provisions  of  the  railroad  commis- 
sion law,  especially  as  an.ended  by  the  public 
service  commission  law  of  1911  touching  the 
duty  of  the  commission  and  the  effect  of  its 
finding  of  value  of  such  property;  the  Laws 
of  1911,  §  92,  at  page  604,  reading: 

"When  the  commission  shall  have  valued 
the  property  of  any  public  service  company, 
as  provided  for  in  this  section,  nothing  less 
than  the  market  value  so  found  by  the  com- 
mission shall  be  taken  as  the  true  value  of 
the  property  of  such  company  used  for  the 
public  convenience  for  the  purposes  of  assess- 
ment and  taxation."  3  Rem.  &  Bal.  Code, 
§  8626-92. 

In  State  y.  Clausen,  63  Wash.  535,  116 
Pac.  7,  and  Spokane,  etc.  R.  Co.  v.  Spokane 
County,  76  Wash.  72,  134  Pac.  688,  we  held, 
in  effect,  that  the  property  to  be  assessed  by 
the  state  board  of  tax  commissioners  and  the 
property  to  be  valued  by  the  railroad  and 
public  service  commissions  is  the  same  prop- 
erty. We  are  prompted  to  make  this  observa- 
tion so  that  it  may  be  rendered  plain  that 
the  organized  entity  consisting  of  appellant's 
operating  property,  so  valued  for  purposes  of 
taxation,  did  not  include  any  property  other 
than  the  property  of  appellant  "used  for  the 
public  convenience,"  and  that  whatever  other 
property  may  have  been  owned  by  appellant 
in  that  year  was  not  valued  for  taxation  by 
the  state  board  of  tax  commisuoners,  but 
by  the  county  assessors,  and  was  not  regarded 
as  entering  into  or  forming  part  of  appel- 
lant's operating  property. 

[531]  This  court  has  recognized,  in  har- 
mony with  what  seems  to  be  the  well  settled 
law  as  established  by  the  decisions  of  the 
courts  generally,  that  the  valuation  of  the 
operating  property  of  a  railway  company  for 
purposes  of  taxation  by  the  state  board  of 
tax  commissioners  as  an  entiretv  and  the 
apportioning  of  such  valuation  to  the  several 
counties  through  which  the  line  of  such  rail- 
way company  runs,  notwithstanding  certain 
provisions  of  our  constitution  which  we  will 
presently  notice,  is  a  lawful  method  of  valu- 
ing such  property  for  purposes  of  taxation. 
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Great  Northern  R.  Co.  v.  Snohomish  County, 
48  Wash.  478,  03  Pac.  924;  Great  Northern 
R.  Co.  Y.  Snohomish  County,  64  Wash.  23, 
102  Pac.  881;  State  y.  Back,  72  Neb.  402, 
100  N.  W.  962,  69  L.R.A.  447;  Wells,  etc. 
Express  v.  Crawford  County,  63  Ark.  676, 
40  S.  W.  710,  87  L.R.A.  371;  State  v.  West- 
ern Union  Tel.  Co.  96  Minn,  13,  104  N.  W. 
667;  Chicago,  etc.  R.  Co.  ▼.  State,  128  Wis. 
553,  108  N.  W.  667;  State  Railroad  Tax 
Cases,  92  U.  S.  676,  23  U.  S.  (L.  ed.)  663; 
Chicago,  etc.  R.  Co.  v.  Babcock,  204  U.  S. 
586,  61  U.  S.  (L.  ed.)  636. 

The  last  cited  case  is  particularly  appli- 
cable here,  because  it  waa  there  held  that  a 
state  may  tax  that  portion  of  the  operating 
property  of  an  interstate  railway  lying  within 
the  state  as  an  organic  portion  of  the  whole. 
However,  counsel  do  not  contend  against  the 
effect  of  the  unit  rule  of  assessment  except 
in  so  far  as  such  rule  has,  as  they  claim, 
been  applied  by  the  state  board  of  tax  com- 
missioners so  aa  to  make  a  part  of  the  total 
valuation  of  appellant's  operating  property 
the  intangible  elements  of  value  amounting 
to  $12,291,806. 

There  has  not  come  to  our  notice  any  de- 
cisions of  the  courts  dealing  directly  with  the 
exact  problem  thus  presented.  Some  perti- 
nent observations,  however,  have  been  made 
by  the  courts  of  Michigan  and  Wisconsin 
which  are  in  harmony  with  our  view  already 
indicated  that  this  intangible  value  is  some- 
thing different  from  "good  will"  value.  In 
Detroit  Citizens*  St.  R.  Co.  v.  Detroit,  125 
[532]  Mich.  673,  86  N.  W.  96,  86  N.  W.  809, 
84  Am.  St.  Rep.  589,  involving  the  taxation 
of  the  company's  franchise  in  connection 
with,  or  rather  as  an  intangible  element  of, 
value  attaching  to  its  physical  property.  Jus- 
tice Hooker,  speaking  for  the  court,  said: 

"When,  however,  they  [franchises]  are  as- 
sociated with  property  which  makes  them 
available,  the  property  with  which  they  are 
connected  generally  takes  on  a  new  form  in 
the  law,  and  is  enhanced  by  the  privileges 
and  uses  to  which  it  is  adapted  and  applied, 
and  pays  a  correspondingly  increased  tax, 
because  it  has  an  increased  cash  value.    .    .    . 

"The  relator  contends  that  the  personal 
property  should  be  assessed  upon  the  basis 
of  the  component  parts  of  the  railway  system, 
t.  e.,  a  given  price  per  mile  for  track  and 
overhead  construction,  an  average  sum  per 
car,  and  a  certain  sum  for  machinery,  all 
bearing  some  relation  to  their  cost  or  the 
price  at  which  similar  articles  can  be  ob- 
tained. In  fact,  the  relator  claimed  upon 
the  hearing  below  that  the  tangible  property 
was  8o  valued,  and  that  some  $2,000,000  or 
more  was  then  added  for  the  value  of  the 
franchise.  The  court  set  the  matter  at  rest, 
however,  by  finding  that,  in  fixing  the  value 
of  the  personal  property,  the  assessors  took 


Into  consideration  and  included  the  franchise 
in  the  streets.  .  .  .  The  individuality  of 
the  elements  of  the  road  as  chattels,  i.  e., 
spikes,  rails,  ties,  poles,  wire,  etc.,  has  be- 
come lost,  as  in  other  cases  of  fixtures,  by 
being  transformed  into  other  property,  the 
value  of  which  is  to  be  determined  by  rela- 
tion to  that  kind  of  property,  and  not  to 
spikes,  ties,  rails,  etc.,  just  as  fine  furniture 
is  valued  by  comparison  with  similar  articles, 
and  not  with  similar  materials  to  those  enter- 
ing into  its  construction. 

"It  is  obvious  that  the  relator's  property  is 
worth  much  more  as  a  street  railway, 
equipped  and  in  successful  operation,  than 
the  elements  which  enter  into  its  construction 
would  be  as  second-hand  railway  material. 
It  may  be  worth  much  more  than  what  it 
would  coet  to  reproduce  the  physical  aggrega- 
tion of  property  constituting  such  railway 
and  its  equipment,  and  circumstances  might 
exist  which  would  make  it  worth  less.  The 
propriety  of  treating  aggregations  of  prop- 
erty as  a  unit  is  as  natural  and  proper  for 
the  purposes  of  assessment  as  for  sale,  and 
this  is  especially  so  where  the  [533]  various 
articles  are  so  essential  to  the  purpose  for 
which  they  are  combined  that  the  with- 
drawal of  one  or  any  class  would  destroy, 
or  substantially  impair,  the  use  of  all  for 
the  purposes  to  which  in  their  new  form  they 
are  adapted. 

"We  may  take  judicial  notice  that  the 
relator's  street  railway  has  a  large  market 
value,  much  in  excess  of  any  amount  that 
could  be  obtained  for  the  same  if  it  were  to 
be  dismantled,  and  its  rails,  cars,  motors, 
wires,  etc.,  sold  separately.  In  such  a  case 
it  would  practically  go  as  junk.  Again,  the 
easement  of  a  steam  railroad  in  a  continuous 
right  of  way  through  the  state,  over  a  de- 
sirable route,  and  in  use,  has  a  much  greater 
value  than  the  same  kind  of  a  right  not  in 
use,  or  in  small,  disconnected  parcels,  or  in 
a  remote  region,  where  it  cannot  be  used 
profitably.  Manufacturing  establishments 
and  large  buildings,  favorably  located  and 
adapted  to  special  uses,  illustrate  the  same 
principle,  and  we  think  it  is  incorrect  to  say 
that  the  recognition  of  this  principle,  and 
its  consideration  in  assessment,  is  taxing  the 
good  will  of  a  business,  which,  like  executory 
contracts,  has  not,  usually,  been  thought  to 
be  taxable." 

In  Washburn  v.  Washburn  Waterworks 
Co.  120  Wis.  576,  98  N.  W.  539.  Justice 
Marshall,  speaking  for  the  court  touciiing 
the  element  of  intangible  value  entering  into 
the  operating  property  of  a  public  service 
corporation  having  reference  more  particu- 
larly, however,  to  its  franchise,  after  citing 
decisions,  observed:. 

"An  examination  of  those  and  other  cases 
decided    here,    that    might    be    referred    to^ 
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ahowB  that  it  has  been  as  firmly  established 
as  anything  can  be  by  judicial  determina- 
tions, that  all  the  property  of  a  public  serv- 
ice corporation,  such  as  appellant,  street  and 
other  railway  companies,  and  public  lighting 
companies,  whether  real,  personal  or  mixed, 
in  the  ordinary  sense  of  those  terms,  includ- 
ing franchises  other  than  the  mere  right  to 
be  a  corporation,  is  one  entire  indivisible 
thing;  that  all  the  parts  partake  of  the 
nature  of  the  franchise  from  which  springs 
the  public  duty,  and  as  that  is  deemed  to  be 
personalty,  all  should  be  regarded  as  such. 
In  that  view  it  would  be  the  height  of  ab- 
surdity to  consider  value  and  impose  a  tax 
upon  one  part  of  such  entire  thing  separate 
from  the  rest.  There  can  be  no  separation 
[534J  without  destruction.  Therefore  the 
separate  value  of  the  parts  in  the  aggregate 
would  not  necessarily  approximate  to  or  be 
any  legitimate  measure  of  the  value  of  all 
the  parts,  viewed  as  one  complete  machine, 
so  to  speak.  The  franchise  by  itself  would 
be  valueless.  The  plant  in  its  parts  as 
realty  and  personalty  according  to  the  char- 
acter thereof,  irrespective  of  the  combination 
of  all  into  one  entire  thing,  might  be  of  little 
value,  and  probably  would  be,  as  compared 
to  what  they  would  represent  in  the  new 
form,  produced  by  the  union  of  many  parts 
into  one.  The  great  value  is  produced  by 
the  combination  of  parts  into  one  complete 
working  machine,  adapted  in  a  high  degree 
to  the  service  of  man.  One  might  as  well 
endeavor  to  value  one  part  of  any  mechanical 
device  by  itself  as  to  so  value  the  franchise 
of  a  public  service  corporation  by  itself,  or 
so  value  its  land,  or  likewise  its  movables. 
To  do  so  leaves  out  of  view  the  great  and 
often  chief  element  of  value  which  is  pro- 
duced by  the  combination.  So  in  order  to 
deal  justly  in  the  distribution  of  public  bur- 
dens, the  entire  property  in  use  and  for  use 
in  the  exercise  of  tiie  public  franchise,  for 
the  purposes  of  taxation,  should  be  regarded 
as  realty,  the  franchise  and  movables  being 
viewed  as  appurtenant  to  the  lands,  or  the 
intangible  element  regarded  as  personalty, 
and  the  physical  elements,  consisting  of  lands 
and  movables,  be  regarded  as  appurtenant 
thereto  and  partaking  of  its  character." 

Assuming  that  tlie  Michigan  and  Wiscon- 
sin courts  in  these  decisions  were  dealing 
with  no  other  intangible  element  of  value 
than  that  of  a  franchise,  we  think,  neverthe- 
less, their  observations  are  applicable  here, 
in  that  such  franchise  value  attaching  to  the 
physical  property  involved  in  those  decisions 
attaches  to  the  physical  property  in  the  same 
way  and  is  of  the  same  nature  as  such  ele- 
ments of  value  considered  by  the  railroad 
commission  and  the  tax  boards  in  this  con- 
troversy. The  intangible' value  here  involved 
is  no  less  inseparable  from  the  value  of  the 
physical  property. 


We  are  of  the  opinicoi  that  this  intangible 
value,  considered  by  the  railroad  oonunis- 
sion,  the  state  board  of  tax  commissioners 
and  the  state  board  of  equalization  as  enter- 
ing into  and  enhancing  tlie  value  of  appel- 
lant's operating  property,  [535 J  was  not  the 
application  of  an  unlawful  measure  of  value 
of  such  property  for  purposes  of  taxation, 
nor  was  it  a  measure  of  the  value  by  a  dif- 
ferent standard  than  that  applied  by  the 
county  assessors  to  the  property  of  the  con- 
cerns of  the  nature  mentioned  in  appellant's 
complaint,  notwithstanding  the  "good  will" 
of  such  concerns  was  not  considered  as  as 
intangible  element  of  value  attaching  to  their 
property.  The  element  of  "gootl  will"  value, 
which  it  is  insisted  was  omitted  by  the  coua- 
ty  assessors  from  the  value  of  the  property 
of  business  concerns,  attaches  to  the  business) 
lather  than  to  the  physical  property  of  the 
concern;  while  this  intangible  element  con- 
sidered by  the  railroad  commission  and  the 
state  taxing  boards  as  enhancing  the  value  uf 
appellant's  operating  property  attaches  to 
and  inheres  in  such  property  regardless  of 
its  ownership.  This,  we  think,  logically  re- 
sults from  the  fact  that  such  property  con- 
stitutes an  organized  entity  having  a  fixed 
physical  location — dedicated  by  law,  in  a 
sense,  to  public  service;  and  constitutes  ai» 
entity  which  neither  appellant  nor  its  suc- 
cessors in  ownership,  whoever  they  may  be, 
can  destroy  or  impair  so  as  to  result  in  a 
discontinuance  of  such  public  service.  This 
intangible  element  of  value,  as  already  sug- 
gested,  is  much  more  akin  to  that  intangible 
something  which  has  so  much  to  do  with  the 
value  of  real  property,  inseparable  there- 
from so  long  as  such  intangible  element  ex- 
ists, regardless  of  the  ownership  of  such 
property. 

We  are  reminded  by  counsel  for  appellant 
that  the  public  service  commission  law  was 
amended  in  1913  touching  the  force  and 
effect  of  the  findings  of  the  public  service 
commission  as  to  the  value  of  appellant's 
operating  property,  to  read  as  follows: 

"The  findings  of  the  commission  so  filed, 
or  as  the  same  may  be  corrected  by  the 
courts,  when  properly  certified  under  the 
seal  of  the  commission,  shall  be  admissible 
in  evidence  in  any  action,  proceeding  or  hear- 
ing, excepting  with  respect  to  matters  of 
assessment  and  taxation,  in  which  the  state 
or  [536]  any  officer,  department  or  institu- 
tion thereof,  or  any  county,  municipality,  or 
other  body  politic  and  the  public  service 
company  aflfected  is  interested.'^  (Laws  of 
1913,  p.  665,  §  92  [3  Rem.  &  Bal.  Code, 
§  8626-92] ) ;  which  amendment  became  ef- 
fective on  June  12,  1913,  before  the  equali/.a- 
tion  of  the  value  of  appellant's  operating 
property  by  the  state  board  of  equalization 
in  September  of  that  year.  In  this  connec- 
tion, we  note  that,  in  1913,  before  the  pasr 
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sa^  of  this  amendment,  another  act  was 
passed  amending  the  general  revenue  laws  of 
the  state,  reading  in  part  as  follows:  "All 
property  shall  be  assessed  at  not  to  exceed 
fifty  per  cent  of  its  true  and  fair  value  in 
money."  Laws  of  1913,  p.  438  (3  Rem.  & 
Bal.  Code,  §  9112) ;  which  amendment  also 
became  effective  on  June  12,  1913.  This 
amendment,  which  changed  the  statutory 
measure  of  values  for  taxation  purposes  from 
the  true  value  as  prescribed  by  Rem.  &  Bal. 
Code,  §  9112  (P.  C.  501,  §  113),  to  "not  to 
exceed  fifty  per  cent"  thereof,  would  seem  to 
have  been  rendered  necessary  by  the  amend- 
ment to  the  public  service  commission  law 
in  this  respect,  to  the  end  that  the  uniform 
rule  of  taxation  prescribed  by  article  7  of 
our  constitution  be  not  violated.  We  there- 
fore have  a  different  rule  for  the  valuing  of 
all  property  within  the  state  for  taxation, 
coming  into  existence  on  June  12,  1913. 

Counsel  argue  that  the  state  board  of 
equalization  disregarded  its  duty  in  giving 
any  consideration  to  the  findings  of  the  rail- 
road and  public  service  commissions  of  1908 
and  1911  as  to  the  total  value  of  appellant's 
operating  property,  because  the  measure  of 
value  applied  by  those  commissions  was,  in 
no  event,  applicable  in  September,  1913,  for 
purposes  of  taxation,  another  rule  having 
been  prescribed  by  statute  and  become  effec- 
tive on  June  12,  1913.  But  let  us  also  be 
reminded  that  the  state  board  of  tax  com- 
missioners valued  appellant's  operating  prop- 
erty for  taxation  for  the  year  1913  and  cer- 
tified the  same  to  the  state  board  of  equali- 
zation, as  the  statute  required,  in  May,  1913; 
and  that  [537]  the  county  assessors  had 
made  their  assessments  within  their  respec- 
tive counties  for  that  year  prior  to  this 
statutory  change  in  the  measure  of  value, 
occurring  on  June  12,  1913.  Rem.  &  Bal. 
Code,  §  9102  (P.  C.  601,  §  121).  So  it  is 
apparent  that  all  of  the  property  of  the 
state  had  been  assessed  by  the  county  asses- 
sors and  the  state  board  of  tax  commission- 
ers before  any  change  in  the  law  touching 
the  value  of  property  for  taxation  had  be- 
come effective.  Manifestly  then,  such  assess- 
ments were,  at  the  time  they  were  made, 
strictly  legal  unless  that  made  by  the  state 
board  of  tax  commissioners  was  excessive  for 
some  other  reason  than  because  of  the  inclu- 
sion therein  of  the  intangible  element  of 
value  complained  of  by  appellant.  Now;  con- 
fining ourselves  to  this  particular  branch  of 
the  controversy — that  is,  the  question  of  the 
inclusion  of  this  intangible  element  of  value 
in  the  assessment  of  appellant's  operating 
property,  the  problem,  in  its  last  analysis, 
is.  Was  such  intangible  element  of  value 
properly  included  by  the  state  hoard  of  tax 
commissioners  f  This  question  manifestly 
can  only   be  answered  in  the  affirmative  in 


view  of  the  state  of  the  law  in  May,  1913, 
when  that  board  assessed  appellant's  operat- 
ing property  and  the  county  assessors  had 
completed  their  assessments  within  the  re- 
spective counties  for  the  year  1913,  all  of 
the  assessments  of  property  within  the  state 
occurring  when  the  prescribed  statutory 
measure  of  value  of  all  property  for  taxation 
was  "market  value."  Reviewing  the  law 
upon  this  subject,  as  then  existing,  in  Spo- 
kane, etc.  R.  Co.  V.  Spokane  County,  75 
Wash.  72,  87,  134  Pac.  688,  we  said: 

"These  provisions,  in  their  last  analysis, 
seem  to  us  to  plainly  fix  the  same  measure 
of  value,  which  reduced  to  its  simplest 
terms,  is  *market  value.'  Neither  the  revenue 
laws  nor  the  public  service  commission  law 
recognize  any  other  standard  of  value.  It 
follows  that  these  laws,  if  administered  ac- 
cording to  their  terms,  will  not  result  in 
unequal  values  being  placed  upon  property 
of  different  owners,  nor  require  [538]  such 
owners  to  pay  taxes  other  than  in  propor- 
tion to  the  value  of  their  property,  all  meas- 
ured by  the  same  standard." 

So  it  is  not  a  question  of  the  state  board 
of  equalization's  adopting  the  findings  of  the 
railroad  and  public  service  commissions  as 
to  the  value  of  appellant's  operating  prop- 
erty; but  it  is  a  question  of  that  board's 
adoption  of  the  value  of  appellant's  operating 
property  as  determined  by  the  state  board  of 
tax  commissioners,  the  lawfully  constituted 
assessor  thereof.  It  is  an  assessment  strictly 
legal  when  made,  in  so  far  as  it  included  the 
intangible  element  of  value  above  noticed, 
unless  excessive  because  of  changed  condi- 
tions. We  conclude  that  the  change  in  the 
law  touching  the  standard  of  value  of  prop- 
erty for  taxation  purposes  did  not  render  the 
duty  of  the  state  and  county  boards  of  equali- 
zation touching  the  equalization  for  the  year 
1913  different  from  what  such  duties  would 
have  been,  in  the  absence  of  this  particular 
change  in  the  law. 

Counsel  for  appellant  state  the  second  of 
their  principal  contentions  as  follows: 

"The  assessment  of  appellant's  operating 
property  on  the  basis  of  its  supposed  value 
in  the  aggregate,  while  assessing  the  general 
property  of  the  state  on  a  much  more  favor- 
able basis,  constitutes  an  illegal  discrimina- 
tion and  violates  sections  ],  2  and  3  of  ar- 
ticle 7  of  the  state  constitution,  and  the  14th 
amendment  to  the  Constitution  of  the  United 
States." 

Our  foregoing  discussion,  we  think,  leaves 
little  to  be  said  upon  this  contention,  since 
we  have  determined  that  other  property  with- 
in the  state  was  not  assessed  upon  a  more 
favorable  basis  than  was  appellant's  operat- 
ing property  for  the  year  1913,  in  view  of 
the  nature  of  such  property  as  an  organized 
entity.     So  far  as  the  measure  of  value  of 
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appellant's  operating  property  as  compared 
with  the  measure  of  value  of  other  property 
within  the  state  adopted  for  taxation  pur- 
poses is  concerned,  we  rest  our  conclusion 
that  there  has  been  no  violation  of  the  rule 
of  uniformity  prescribed  by  article  7,  of  our 
constitution,  upon  the  grounds  already  [539] 
noticed.  Upon  the  same  grounds  we  rest  our 
conclusion  that  no  right  guaranteed  by  the 
fourteenth  amendment  to  the  Federal  Consti- 
tution has  been  violated.  We  are  reminded 
by  counsel  for  appellant  of  the  provisions  of 
§  3,  of  art.  7,  of  our  state  constitution,  read- 
ing as  follows: 

^'The  legislature  shall  provide  by  general 
law  for  the  assessing  and  levying  of  taxes  on 
all  corporation  property  as  near  as  may  be 
by  the  same  methods  as  are  provided  for  the 
assessing  and  levying  of  taxes  on  individual 
property." 

The  framers  of  this  constitutional  provi- 
sion evidently  recognized  that  it  might  be 
desirable,  and  even  more  conducive  to  the 
rule  of  uniformity  prescribed  by  other  sec- 
tions of  the  constitution,  that  corporate  prop- 
erty, by  reason  of  the  peculiar  nature  of 
much  of  such  property,  so  far  as  the  in- 
tangible elements  entering  into  its  value  is 
concerned,  be  assessed  by  a  method  differing 
in  some  degree  from  that  employed  in  the 
assessing  of  other  property.  We  are  of  the 
opinion  that  the  mere  fact  that  the  assessing 
of  appellant's  operating  property  as  a  unit 
by  the  state  board  of  tax  commissioners  aa 
prescribed  by  the  lc,w  relating  to  assessment 
of  railway  operating  property,  instead  of  by 
the  county  assessors  as  other  property  is  to 
be  assessed  under  the  general  revenue  laws, 
is  not  violative  of  this  provision  of  the  con- 
stitution ;  so  long  as  such  property  is  charged 
by  the  same  rate  of  levy  and  its  assessed 
value  measured  by  the  same  standard  as 
other  property  within  the  state.  There  is  no 
question  here  involved  as  to  the  rate  of  levy; 
and  we  think  we  have  already  demonstrated 
that  the  measure  of  value  applied  to  appel- 
lant's operating  property  is  the  same  as  that 
applied  to  otiier  property  within  the  state 
for  the  purpose  of  taxation.  Our  decisioits 
in  State  v.  Clausen,  63  Wash.  536,  116  Pac. 

7,  and  Spokane,  etc.  R.  Co.  v.  Spokane  Coun- 
ty, 75  Wash.  72,  134  Pac.  688,  are  in  har- 
mony with  this  conclusion,  though  this  exact 
question  was  not  there  considered. 

[540]  In  support  of  their  claimed  violation 
of  appellant's  riglits  guaranteed  by  the  four- 
teenth amendment  to  the  Federal  Constitu- 
tion, counsel  for  appellant  cite,  and  appar- 
ently rely  most  strongly  upon,  the  decision 
of  the  United  States  Supreme  Court  in  Ray- 
mond V.  Chicago  Union  Traction  Co.  207  U. 

8.  20,  12  Ann.  Cas.  757,  28  S.  Ct.  7,  62 
U.  S.  (L.  ed.)  78.  A  critical  reading  of  that 
case,  we  think,  will  show  that  a  discrimina- 


tion of  the  nature  there  involved  does  not 
exists  aa  claimed  by  counsel,  in  this  contro- 
versy. The  nature  of  the  discrimination 
there  involved  is  found  in  the  statement  of 
Justice  Peckham,  at  page  36  of  the  official 
report,  as  follows: 

''The  case  before  us  is  one  which  the  facta 
make  exceptional.  It  is  made  entirely  clear 
that  the  board  of  equalization  did  not  equal- 
ize the  assessments  in  the  cases  of  these  cor- 
porations, the  effect  of  which  was  that  they 
were  levied  upon  a  different  principle  or  fol- 
lowed a  different  method  from  that  adopted 
in  the  case  of  other  like  corporations  whoae 
property  the  lK)ard  had  assessed  for  the  same 
year.  It  was  not  the  mere  action  of  indi- 
viduals, but,  under  the  facts  herein  detailed, 
it  was  the  action  of  the  state,  through  the 
board.  There  is  here  no  contention  of  ille- 
gality simply  because  of  assessing  the  fran- 
chises of  these  corporations  at  a  different 
rate  from  tangible  property  in  the  state, 
which  the  state  might  do.  Coulter  v.  Louis- 
ville, etc.  R.  Co.  196  U.  S.  599  [25  S.  Ct. 
342,  49  U.  S.  (L.  ed,)  615],  but  it  is  asserted 
that  the  board  assessed  the  franchises  and 
other  property  of  these  companies  at  a  dif- 
ferent rate  and  by  a  different  method  from 
that  which  had  been  employed  by  the  board 
for  other  corporations  of  the  same  class  for 
that  year.  The  result  is  an  enormous  dis- 
parity and  discriminaticm  between  the  vari- 
ous assessments  upon  the  corporations." 

It  is  not  claimed  that,  in  the  assessing  and 
equalization  of  the  value  of  appellant's  oper- 
ating property,  there  was  any  discrimination 
made  by  the  taxing  officers  as  between  it  and 
other  railway  corporations.  Even  should  we 
view  the  allegations  of  the  complaint  as  hav- 
ing some  reference  to  property  and  the  in- 
tangible value  thereof  other  than  the  mere 
good  will  of  private  business  concerns,  it  is 
apparent  that  the  allegations  of  the  com- 
plaint do  not  even,  as  so  [541]  viewed,  point 
with  any  degree  of  certainty  to  any  material 
quantity  of  such  property  which  had  been 
assessed  by  the  use  of  a  different  standard 
of  value  than  that  employed  in  assessing 
appellant's  operating  property;  which,  in  any 
event,  would  render  the  complaint  insuffi- 
cient so  far  as  tliis  branch  of  the  controversy 
is  concerned.  Aberdeen  First  Nat.  Bank  v. 
Chehalis  County,  6  Wash.  64,  32  Pac.  1051; 
Puget  Sound  Nat.  Bank  v.  Seattle,  9  Wash. 
608,  38  Pac.  219. 

We  think  we  have  shown  that  the  intangi- 
ble element  of  value  attaching  to  appellant's 
operating  property  and  considered  by  the 
railroad  and  public  service  commissiona  in 
determining  the  total  value  of  such  property 
is  something  more  and  quite  different  from 
mere  "good-will"  value  attaching  to  a  busi- 
ness of  a  private  concern,  and  that  the  meas- 
uring of  the  value  of  such  operating  proper^ 
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by  the  inclusion  of  this  intangible  element 
therein  is  not  a  different  meaaure  of  value 
than  that  applied  to  property  of  private  con- 
cerns without  regard  to  the  good  will  value 
of  the  business  of  such  concerns;  because 
such  good  will  value  does  not  enter  into  the 
value  of  the  physical  property  of  such  con- 
cerns, nor  has  the  property  of  such  concerns 
any  intangible  value  of  the  nature  which  at- 
taches to  appellant's  operating  property. 
This,  we  think,  in  its  last  analysis,  is  the 
alleged  discrimination  which  counsel  insists 
lias  resulted  from  the  valuation  of  property 
within  the  state  for  taxation  in  the  year 
1913.  It  seems  plain  to  us  that  there  has 
been  no  violation  of  any  right  guaranteed  to 
appellant  by  either  the  state  or  Federal  con- 
stitutions. 

Counsel  for  appellant  state  their  third  and 
last  principal  contention  as  follows: 

"The  assessment  of  appellant's  property  so 
as  to  include  the  item  of  $12,291,805  in  ex- 
cess of  the  full  cost  of  reproduction  of  the 
property  was  grosslv  excessive  in  the  year 
1913," 

This  contention  apparently  does  not  mean 
that  appellant's  operating  property,  viewed 
as  a  unit,  was  not  in  fact  of  the  [542]  total 
market  value  of  $126,166,337,  in  the  year 
1913,  as  determined  by  the  state  board  of 
tax  commissioners  and  the  state  board  of 
equalization  for  that  year,  and  as  was  pre- 
viously determined  by  the  findings  of  the 
railroad  and  public  service  commissions  in 
the  years  1908  and  1911.  We  have  already 
noticed  that  the  appellant  does  not  allege 
unqualifiedly  that  the  total  value  of  its  oper- 
ating property  viewed  as  a  unit  did  not  in 
fact  eqtial  that  sum  in  the  year  1913.  Coun- 
sels' whole  argument  seems  to  avoid,  with 
marked  circumspection,  committing  them- 
selves to  an  unqualified  contention  that  ap- 
pellants operating  property  viewed  as  a  unit 
was  not  of  that  total  value  in  the  vear  1913 : 
but  is  directed  to  the  question  of  the  total 
value  of  appellant's  operating  property,  elim- 
inating its  intangible  value  when  viewed  as 
a  unit,  as  compared  with  the  value  of  other 
property  within  the  state.  Assuming,  for 
argument's  sake,  that  this  is  not  a  wholly 
fair  statement  of  counsels'  position  upon  this, 
their  tliird  principal  contention,  what  facts 
are  alleged  in  the  complaint  pointing  to  a 
material  depreciation  in  the  market  value 
of  appellant's  operating  property  such  as  to 
warrant  a  court  of  equity  interfering  with 
the  assessment  thereof  for  purposes  of  taxa- 
tion by  the  proper  taxing  officers  of  the 
state?  Counsel  assert,  under  their  third 
principal  contention,  that: 

"The  assessment  is  excessive  because  of  the 
radical  change  in  conditions,  resulting  in  a 
large  decrease  in  the  net  earnings  of  the 
property,  and  a  consequent  permanent  im- 
pairment  of  its  value." 


Tlie  only  facts  alleged  or  urged  in  support 
of  this  particular  contention  are  the  allega- 
tions of  the  complaint  touching  depreciation 
in  the  net  earnings  of  appellant's  operating 
property  from  approximately  seven  million 
dollars  in  the  year  1907  to  aproximately  four 
million  dollars  in  the  year  1912;  the  latter 
being  the  year  immediately  preceding  tiiat 
in  which  this  assessment  was  made.  We  also 
note  that  the  only  specific  sum  claimed  as 
the  amount  of  such  depreciation  [543]  is  the 
$12,291,805,  mentioned  in  their  complaint 
and  in  the  preceding  portion  of  their  argu- 
ment, claimed  as  unlawfully  added  to  the 
value  of  appellant's  physical  operating  prop- 
erty as  its  intangible  value  when  viewed  as 
a  unit.  We  have  also  noticed  that  there  is 
no  willful  fraudulent  act  charged  against 
either  the  state  board  of  tax  commissioners 
or  the  state  board  of  equalization;  nor  is  it 
charged  that  either  of  these  boards  refused 
to  hear  all  the  evidence  that  was  submitted 
to  them  by  the  appellant  when  they  were 
considering  the  value  of  appellant's  operating 
property.  While  it  is  alleged  that  these 
boards  arbitrarily  reached  their  decisions 
and  refused  to  exercise  their  honest  judg- 
ment, this,  we  think,  amounts  to  practically 
nothing  more  than  that  they  erroneously 
reached  their  decisions  when  the  facts  left 
no  room  for  difference  of  opinion  as  to  what 
their  decisions  ought  to  have  been  as  to  the 
value  of  appellant's  operating  property.  To 
sustain  this  particular  contention  of  counsel, 
it  seems  to  us  would  mean  nothing  more 
than  to  say  that  the  valuation  of  appellant's 
operating  property  as  a  unit  in  the  total 
sum  of  $126,165,337,  in  the  year  1913,  was 
excessive  and  the  result  of  arbitrary  and 
capricious  action  on  the  part  of  these  taxing 
boards,  simply  because  it  must  be  so  pre- 
sumed from  the  sole  fact  of  this  alleged 
excess  of  $12,291,805;  which  in  no  event 
would  constitute  an  excess  valuation  exceed- 
ing ten  per  cent.  We  think  no  decision  can 
be  found  where  a  court  of  equity  has  ever 
interfered  with  an  assessment  upon  such  a 
showing  as  this,  in  the  absence  of  a  showing 
of  actual  fraud  on  the  part  of  the  taxing 
officers.  Counsel  call  our  attention  to,  and 
rely  principally  upon,  our  recent  decision  in 
Spokane,  etc.  Empire  R.  Co.  v.  Spokane 
County,  82  Wash.  24,  143  Pac.  307,  to  sup- 
port their  position  in  this  particular  conten- 
tion, but  in  that  case  the  railroad  company's 
operating  property  viewed  as  a  unit  was 
alleged  to  be  assessed  at  $12,500,000,  when 
its  market  value  at  the  time  was  in  fact  not 
in  excess  of  $6,645,000.  In  other  words,  the 
allegations  of  the  complaint  in  that  case 
showed  that  the  [544]  railroad  company's 
operating  property  was  assessed  substantially 
double  its  real  value.  If  this  could  be  clearly 
proven  upon  trial,  together  with  other  cir- 
cumstancee  there   pleaded,   as   was   held,   it 
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would  be  an  excessive  assessment,  and  such 
as  would  warrant  interference  with  by  a 
court  of  equity,  and  would  of  itself  raise  a 
presumption  of  constructive  fraud.  The  view 
there  expressed  is  but  in  harmony  with  the 
previous  decisions  of  this  court  holding,  as 
stated  by  Justice  Main,  in  Simpson  Logging 
Co.  V.  Chehalis  County,  80  Wash.  245,  141 
Pa<i.  344,  that: 

"The  value  of  property  for  the  purposes 
of  taxation  as  equalized  or  adopted  by  the 
board  of  equalization  may  be  so  grossly  in 
ejccess  of  the  actual  value  as  to  constitute 
constructive  fraud.  In  such  a  case,  the  court 
has  jurisdiction  to  review  the  assessment  in 
a  proper  proceeding." 

In  no  case  has  this  court  ever  interfered 
with  an  assessment  of  property  for  purposes 
of  taxation  upon  the  sole  ground  of  excessive 
assessment,  in  the  absence  of  a  showing  of 
actual  fraud  on  the  part  of  the  taxing  officers, 
where  the  difference  between  the  assessed 
value  and  the  actual  value  was  as  small 
as  ten  per  cent.  We  conclude  that  we  should 
not  interfere  in  this  case,  however  strong  the 
proof  might  be  as  to  the  actual  value  of  the 
property  being  only  ten  per  cent  less  than 
the  amount  it  is  valued  by  the  proper  assess- 
ing authorities — that,  necessarily,  being  a 
question  of  opinion,  and  there  being  practi- 
cally no  other  fact  upon  which  to  rest  an 
attribution  of  fraud  to  such  assessing  and 
equalizing  authorities. 

Other  minor  contentions,  are,  we  think, 
necessarily  disposed  of  by  what  we  have 
already  said. 

The  judgment  is  affirmed. 

Morris,  C.  J.,  Ellis,  FuUerton,  Mount, 
Main,  Crow,  and  Holcomb,  JJ.,  concur. 
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VI.  Deductions,  1193. 

J.  Introductory* 

The  problem  of  determining  the  yaluation 
of  railroad  property  is  one  of  no  little  diffi- 


culty, and  the  courts  have  not  been  entirely 
uniform  in  the  adoption  or  exercise  of  meth- 
ods of  valuation.  Some  courts  have  held 
that  the  cost  of  reproduction  is  the  most 
practical  theory.  Others  have  considered  this 
as  merely  a  detail  among  others  from  whicii 
to  arrive  at  the  true  value.  The  theory  that 
railroad  property  should  be  valued  on  the 
same  basis  as  adjoining  property  is  again 
met  by  the  contrary  view  that  railroad  prop- 
erty is  to  be  valued  according  to  its  use, 
income  or  productiveness,  and  various  other 
theories  have  both  produced  assent  and  pro- 
voked dissent.  Owing  to  this  lack  of  har- 
mony any  attempt  at  complete  generalization 
must  fail  and  the  cases  are  accordingly  classi- 
fied according  to  the  various  theories  or 
elements  of  valuation  which  have  been  con- 
sidered. 

II,  Cost  of  Construction  or  Reproduction. 

It  may  be  stated  as  a  general  rule  that 
the  cost  of  construction,  reproduction,  or  ac- 
quisition is  an  important  item  to  be  taken 
into  account  in  determining  the  value  of  rail- 
road property.  Great  Northern  R.  Co.  v. 
Okanogan  County,  223  Fed.  198;  People  v. 
State  Board  of  Equalization,  205  111.  296. 
68  N.  E.  943 ;  Owensboro,  etc.  R.  Co.  v.  Logan 
County,  11  S.  W.  76,  11  Ky.  L.  Rep.  99; 
Central  R.  Co.  v.  State  Board  of  Assessors, 
49  N.  J.  L.  1,  7  Atl.  306 ;  People  v.  Pond,  13 
Abb.  N.  Cas.  (N.  Y.)  1;  People  v.  Hicks,  105 
N.  Y.  198,  11  N.  E.  663,  affirming  40  Hun  598, 
2  N.  Y.  St.  Rep.  294;  People  v.  Hoosic,  etc. 
Assessor,  2  N.  Y.  S.  240;  Oregon,  etc.  R.  Co. 
V.  Jackson  County,  38  Ore.  589,  64  Pac.  307, 
order  modified  on  rehearing,  38  Ore.  627,  65 
Pac.  369;  State  v.  Clausen,  116  Pac.  7,  63 
Wash.  535.  And  see  the  reported  case.  Thus 
in  Great  Northern  R.  Co.  v.  Okanogan  Coun- 
ty, 223  Fed.  198,  it  was  said:  "The  value  of 
a  completed  railroad  is  not  easy  of  ascertain- 
ment. Railroads  are  not  usually  bought  and 
sold  on  the  open  market.  Their  value  is  in 
use,  rather  than  in  exchange,  and  many  ele 
ments  go  to  make  up  that  value.  Tlie  cast 
of  construction  or  reproducing,  the  income, 
the  earning  capacity,  the  value  of  stock  and 
bonds,  have  all  been  taken  into  consideration 
by  the  courts.  None  of  these  elements  are 
controlling,  however.  A  railroad  may  «^t 
more  or  less  than  its  actual  worth;  its  in- 
come or  earning  capacity  may  depend  on  th»* 
future  development  of  the  country  through 
which  it  passes,  and  the  stock  market  may 
be  demoralized." 

Some  of  the  New  York  decisions  sei*m  to 
lay  especial  emphasis  on  the  reconstruction 
theory.  Thus  in  People  v.  Clapp,  152  N.  Y. 
490,  46  N.  E.  842,  39  L.R.A.  237,  it  was 
said:  ^'There  is  no  reason  that  we  can  per- 
ceive for  asBessing  this  property  at  a  greater 
sum  than  the  cost  of  replacement.     It  mar 
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not  in  every  case  be  worth  what  it  would 
cost  to  reproduce  it.  That  would  depend 
upon  the  income  or  earning  capacity  of  the 
road  after  it  is  built.  But  this  is  the  case 
of  a  paying  railroad,  and,  when  valued  at 
what  it  would  cost  to  procure  the  land,  con- 
struct the  roadbed,  put  down  the  ties  and 
rails,  and  erect  the  buildings  and  other 
i>trr.cturcs,  all  new,  it  is  difficult  to  see  any 
ground  for  assessing  it  at  a  larger  sum.  The 
intricate  theory  of  valuation  upon  which  the 
assessors  proceeded  included  so .  many  ele- 
ments foreign  to  the  value  of  the  real  estate 
that  it  cannot  be  approved.  The  assessors 
are  not  bound  by  the  estimate  of  the  cost 
of  reproduction  given  by  the  railroad  or  its 
agents.  They  may  inquire  into  that  question 
themselves,  and  in  their  own  way,  but  they 
have  no  right  to  disregard  uncontradicted 
proof.  It  may,  in  any  case,  be  competent 
to  consider  all  the  elements  of  value  that  they 
have  considered  in  this  case,  but  in  the  end, 
when  they  come  to  make  their  decision  as  to 
value,  for  the  purpose  of  taxation,  it  may 
properly  be  much  less,  but  can  never  exceed 
the  actual  cost  of  producing  the  property  in 
the  condition  in  which  it  is  found  by  the 
assessors  at  the  time  of  making  the  assess- 
ment. Such  a  rule  of  valuation  is  reasonable 
and  possible.  But  to  ascertain  the  value  of  a 
few  miles  of  railroad  in  a  country  town  upon 
a  complex  theory  based  upon  the  income  or 
rentals  of  200  miles  in  this  state  of  an  intri- 
cate railroad  system  extending  into  other 
states,  is  impracticable,  and,  if  permitted, 
would,  in  many  cases,  result  in  injustice. 
An  assessment  based  upon  the  cost  of  repro- 
duction eliminates  from  the  question  all 
extraneous  elements,  and  at  the  same  time 
subjects  railroad  property,  to  its  just  share 
of  the  public  burdens."  To  the  same  effect 
see  People  v.  Hilts,  62  N.  Y.  S.  1145,  affirmed 
in  163  N.  Y.  694,  57  N.  E.  1122,  and  following 
People  V.  Clapp,  152  N.  Y.  490,  46  N.  E.  842, 
30  L.R.A.  237.  In  People  v.  Sliaw,  143  App. 
Div.  811,  128  N.  Y'.  S.  177,  while  the  court 
recognized  the  efficacy  of  the  reconstruction 
cost  theory  as  laid  down  in  People  v.  Clapp, 
supra,  it  declared  that  that  theory  applied 
only  to  a  paying  railroad  and  held  that  in  the 
case  of  a  nonpaying  road,  the  property  waa 
to  be  valued  on  the  same  basis  as  sur< 
rounding  property.  The  court  said:  "The 
reproduction  cost  is  therefore  the  maximum 
valuation  for  the  best  and  most  profitable 
railroad,  and  may  properly  be  considered  the 
proper  basis  for  valuation  of  a  part  of  a 
paying  road.  It  is  manifest  that  if  a  larger 
amount  of  money  is  spent  in  building  a  line 
of  railroad  which  produces  no  revenue,  or  no 
substantial  revenue,  that  a  great  part  of  the 
money  is  practically  lost,  and  that  the  re- 
production cost  is  no  real  measure  of  its 
value.     ...     A  railroad  is  owned  by  the 


stockholders  of  the  corporation,  and  is  pri- 
vate property.  It  is  built  for  the  profit  of  tlie 
owners  and  the  reasonable  accommodation  of 
the  public.  The  public,  so  far  as  the  right 
to  receive  a  reasonable  service  at  reasonable 
rates,  is  interested  in  the  road,  and  may  dic- 
tate to  a  considerable  extent  the  manner  and 
rates  of  service.  The  fact  that  the  railroad 
has  this  quasi  public  quality  does  not  permit 
that  it  may  be  used  to  relieve  the  other 
taxpayers  of  the  town  of  their  just  share  of 
taxation.  For  purposes  of  taxation  the  rail- 
road is  like  any  other  property  belonging  to 
individuals,  and  its  valuation  should  be 
determined  upon  a  fair  basis  in  the  same 
manner;  and  while  a  railroad  company 
should  not  escape  any  burden  justly  resting 
upon  it  as  a  property  owner,  it  is  not  in  the 
town  for  the  purpose  of  having  the  burden  of 
taxation  which  should  properly  fall  upon  the 
other  taxpayers  shifted  upon  it  by  local  au- 
thorities. The  assessors  and  the  courts  are 
not, '  therefore,  called  upon  to  indulge  in 
imaginary  or  unwarrantable  or  unjustifiable 
figures  to  impose  undue  taxation  upon  a 
railroad  company.  An  honest  effort  must  be 
made  to  place  the  burden  of  taxation  so 
that  it  will  rest  equally  upon  all  property 
according  to  fair  valuations."  In  People  v. 
Hanking,  152  App.  Div.  488,  137  N.  Y.  S. 
365,  it  was  said:  "The  general  rule  for  the 
assessment  of  the  real  estate  of  a  railroad 
corporation  within  the  boundaries  of  a  town 
where  the  railroad  itself,  as  in  this  case,  tra- 
verses several  towns,  is  that  the  reasonable 
cost  of  reproducing  the  railroad  structures, 
added  to  the  value  of  the  roadbed  as  land,  is 
presumptively  the  value  of  the  railroad  con- 
sidered as  real  property  for  the  purposes  of 
assessment  for  taxation.  People  v.  Clapp, 
152  N.  Y.  490,  46  N.  E.  842,  39  L.R.A.  237. 
Tliis  rule  is  presumptive  rather  than  conclu- 
sive, for  there  may  be  instances  where  the 
structures  existing  upon  the  land  are  dis- 
proportionate to  the  proper  use  of  the  land 
for  railroad  purposes,  and  thus  do  not,  to  the 
extent  of  the  cost  of  reproduction,  add  to 
the  value  of  the  railroad  system  considered 
as  real  estate." 

m.  Productiveness, 

1.  In  General. 

But  while  much  importance  has  been  given 
to  the  part  played  by  the  element  of  cost  in 
the  determination  of  the  value  of  railroad 
property,  the  more  general  opinion  is  that 
productiveness  is  a  more  reliable  criterion 
than  cost.  Atchison,  etc.  R.  Co.  v.  Sullivan, 
173  Fed.  456,  97  C.  C.  A.  1;  State  v.  New 
York,  etc.  R.  Co.  60  Conn.  326,  22  Atl.  765; 
SUte  V.  Illinois  Cent.  R.  Co.  27  111.  64,  79 
Am.    Dec.    396;    People   v.    StAte   Board   of 
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Equalization,    205    111.    296,    68   N.    £.    943; 
Indianapolis,  etc.  R.  Co.  v.  Kilmer,  69  Ind. 
71;   Morgan's  Louisiana^  etc.   H.  etc.  Co.  v. 
Board  of  Reviewers,  41  La.  Ann.  1156,  3  So. 
507;   Detroit  Citizens'  St.  R.  Co.  v.  Detroit, 
125  Mich.  673,  85  N.  W.  96,  86  N.  W.  809,  84 
Am.  St.  Rep.  589;   State  v.  Savage,  Go  Neb. 
714,  91  N.  W.  716;  New  Jersey  Junction  R. 
Co.  V.  Hendrickson,  84  N.  J.  L.  413,  87  Atl. 
68;   Long  Dock  Co.  v.  Hendrickson,  85  N.  J. 
L.  536,  89  Atl.  1031 ;  People  v.  Pond,  13  Abb. 
N.  Cas.  (N.  Y.)  1;  People  v.  Keator,  36  Hun 
(N.   Y.)    592,    affirming   67    How.    Pr.    277; 
People  V.  Barker,  48  N.  Y.  70,  affirming  48 
Barb.  173,  33  How.  Pr.  150;  People  v.  Kicks, 
105  N.  Y.  198,  11  N.  E.  653;  People  v.  O'Don- 
nell,  130  App.  Div.  734,  115  N.  Y.  S.  509; 
Chicapfo,  etc.  R.  Co.  v.  State,  128  Wis.  553, 
108  N.  W.  557;  People  v.  Hoosic,  etc.  Asses- 
sors, 2  N.  Y.  S.  240.    Compare  Albany,  etc.  R. 
Co.  v.  Osborn,  12"  Barb.  (N.  Y.)  223;  Albany, 
etc.  R.  Co.  v.  Canaan,  16  Barb.   (N.  Y.)  244. 
The  reported  case  in  adding  to  the  existing 
valuation  of  a  railroad  an  additional  sum  for 
its  good  will,  based  on  the  density  of  traffic, 
volume  of  business,  locality  and  surrounding 
physical    and    commercial   advantages,    illus- 
trates the  operation  of  this  rule.     In  State 
V.  Austin,  etc.  R.  Co.  94  Tex.  530,  62  S.  W. 
1050,  in  speaking  of  the  elements  to  be  con- 
sidered   in    valuing    railroad    property,    the 
court  said:     *' Article  5062  provides  that  'Real 
property,  for  the  purpose  of  taxation,  shall 
be  construed  to  include  the  land  itself,  wheth- 
er laid  out  in  town  lots  or  otherwise,  and  all 
the  buildings,  structures,  and  improvements, 
or  other  fixtures  of  whatsoever  kind  thereon, 
and  all  the  rights  and  privileges  belonging  or 
in    anywise    appertaining    thereto,    and    all 
mines,  minerals,  quarries,  and  fossils  in  and 
under  the  same.'     It  seems  to  us  the  plain 
purpose  of  the  article  last  quoted  to  require 
that   in   assessing   real   estate   for    taxation, 
whether  held  by  a  natural  person  or  a  cor- 
poration there  shall  not  only  be  included  in 
the  valuation    the   value   of   the   land   itself 
merely  as   land  together  with   the  improve- 
ments thereon,   but   also   all   franchises   and 
privileges    appurtenant   thereto   and    all    the 
advantages  for  a  profitable  prosecution  of  the 
business    to    which    it   is    appropriated.     As 
a  rule,  the  value  of  improved  real  estate  is 
proportionate  to  the  net  income  which  it  will 
yield.     The  value  of  a  railroad  is  not  the 
mere  value  of  its  right  of  way,  roadbed  and 
superstructure,  its  depot  grounds  and  struc- 
tures thereon,  considered  by  themselves,  but 
the  value  of  all  these  as  an  operating,  'going 
concern,' — this  value  being  in  general  deter- 
minable by  the  profits  which  result  from  its 
operation.    The  statute  requires  all  property 
to  be  assessed  'at  its  true  and  full  value,'  and 
in   effect  defines  that  value  to  be  what  it 
would  probably  sell  for  at  a  voluntary  sale 


for  cash.  Persons  proposing  to  sell  or  buy 
a  railroad,  in  forming  their  opinion  as  to 
its  value,  would  doubtless  consider  the  condi- 
tion of  its  physical  properties,  but  would 
ultimately  reach  their  conclusion  upon  the 
question  by  a  careful  estimate  of  the  probable 
net  income  which  its  operation  will  produce. 
There  are  no  special  'righta  and  privileges 
belonging  to  or  in  anywise  appertaining'  to 
the  great  mass  of  the  real  property  of  the 
state,  such  as  farming  lands  and  town  or  city 
lots,  but  the  terms  are  applicable  to  the  real 
estate  of  railroad  companies  and  surest  the 
thought  that  the  L^islature  had  such  prop- 
erty in  mind  when  it  inserted  the  provision, 
and  that  it  was  intended  that  in  valuing  a 
railroad  for  taxation  the  valuation  should 
include  every  right  and  privilege  which  was 
exercised  in  producing  its  income,  and  that 
it  was  not  intended  to  disassociate  the  soul 
from  the  body  of  the  living  concern  and  value 
by  itself  the  lifeless  remains."  In  Louisville, 
etc.  R.  Co.  v.*  Bate,  12  Lea  (Tenn.)  673, 
the  objection  that  the  roadbed  franchise  and 
superstructure  were  assessed  together  was 
considered  not  to  be  well  taken.  The  court 
said:  ''The  next  objection,  that  the  roadbed 
franchise  and  superstructure  were  assessed 
together,  is,  we  also  think,  not  well  taken. 
These  three  components  are  so  essentially 
intermingled,  and  each  so  indispensable  to  the 
value  of  the  others,  that  we  do  not  see  how 
they  can  be  separately  estimated,  one  without 
the  other  two  would  be  utterly  valueless  for 
railroad  purposes.  It  takes  all  these  to  make 
a  road  that  can  be  owned  and  operated,  and 
no  other  road  is  taxable.  The  franchise  is 
the  right  to  use  the  bed  and  superstructure. 
its  value  depends  solely  upon  their  uae  and 
the  profit  derived  therefrom." 

2.  Rental  Value. 

It  has  been  held  that  the  rental  value  of 
the  road  should  be  taken  into  consideration 
in  arriving  at  the  productiveness  valuation. 
Clark  V.  Vandalia  R.  Co.  172  Ind.  409,  86 
N.  E.  851;  Atlantic,  etc.  R.  Co.  v.  SUte,  60 
N.  H.  133;  New  Jersey  Junction  R.  Co.  v. 
Hendrickson,  84  N.  J.  L.  413,  87  Atl.  68: 
Oregon,  etc.  R.  Co.  v.  Jackson  County,  38 
Ore.  589,  64  Pac.  307,  66  Pae.  369. 

3.  Eabnino  Capacitt. 

In  arriving  at  the  productive  value  of  rail- 
road property  the  earning  capacity  has  b^en 
generally  held  to  be  an  item  of  no  little 
consequence.  Louisville,  etc.  R.  Co.  v.  Coul- 
ter, 131  Fed.  282,  reversed  on  other  grounds 
in  196  U.  S.  599,  26  S.  Ct.  342,  49  U.  S.  (L. 
ed.)  616;  State  v.  Illinois  Cent.  R.  Co.  27 
III.  64,  79  Am.  Dec.  396;  Conn  v.  I^maii, 
127  Ky.  603,  106  S.  W.  247,  32  Ky.  L.  Rep. 
462;  Morgan's  Louisiana,  etc.  R.  etc.  Co.  ▼. 
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Board  of  Reviewers,  41  La.  Ann.  1156,  3  So. 
607;  State  v.  Savage,  66  Neb.  714,  91  N.  W. 
716;  State  v.  Virginia,  etc.  R.  Co.  23  Neb. 
283,  46  Pac.  723,  36  L.R.A.  759,  23  Nev.  432, 
49  Pac.  38;  State  v.  Virginia,  etc.  R.  Co. 
24  Nev.  53,  49  Pac.  945,  60  Pac.  607; 
Oregon,  etc.  R.  Co.  v.  Jackaori  County,  38 
Oregon,  589,  64  Pac.  307,  65  Pac.  369;  State 
V.  Austin,  etc.  R.  Co.  94  Tex.  530,  62  S.  W. 
1050;  State  v.  Clausen,  63  Wash.  535,  116 
Pac.  7;  Spokane,  etc.  Empire  R.  Co.  v.  Spo- 
kane County,  82  Wash.  24,  143  Pac.  307. 
In  Atlantic,  etc.  R.  Co.  v.  State,  60  N.  H.  133, 
the  court  stated  clearly  the  rule  with  reference 
to  the  relation  of  the  earning  capacity  of  a 
road  to  the  value,  saying:  "The  market 
values  of  some  roads  are  shown  by  their 
earnings,  the  profits  made  by  those  who  oper- 
ate them.  It  is  claimed  that  the  evidence  on 
this  point  shows  that  the  market  value  of 
the  New  Hampshire  part  of  this  road  is  less 
than  nothing,  that  part  being  run  at  a  loss. 
This  is  a  point  to  be  thoroughly  investigated. 
The  question  of  profit  or  no  profit  is  one  of 
fact,  to  be  decided  upon  all  the  evidence  that 
both  parties  produce.  If  no  net  profit  is 
derived  from  the  operation  of  the  road,  it 
does  not  necessarily  follow  that  the  road  has 
no  market  value.  A  railroad  that  makes  no 
profit  by  the  transportation  of  freight  and 
passengers,  may  be  of  some  value  for  increas- 
ing the  business  of  other  roads,  or  being  use- 
ful in  some  other  way.  Reg.  v.  London,  etc. 
R.  Co.  L.  R.  9  Q.  B.  (Eng.)  134.  The  fact 
that  net  earnings  are  or  are  not  derived  from 
the  transportation  of  freight  and  passengers 
is,  of  course,  material  evidence  on  the  ques- 
tion of  the  value  of  the  road.  If  the  road  is 
HO  situated,  and  in  such  a  condition,  that 
without  net  earnings  it  can  in  a  fairly  man- 
aged market  be  sold  or  leased  at  some  price, 
that  price  is  evidence  on  the  question  of 
value.  .  .  .  The  taxable  value  of  the  road 
is  the  market  value  which  the  defendant 
would  pay  for  it  if  it  were  taken  from  its 
owners  by  the  defendant  for  free  public  use, 
as  turnpikes  and  toll-bridges  have  been  taken, 
by  an  exercise  of  the  power  of  eminent  do- 
main." In  State  v.  Nevada  Cent.  R.  Co.  28 
Nev.  186,  81  Pac.  99,  113  Am.  St.  Rep.  834, 
much  stress  was  laid  on  the  importance  of 
net  earnings  as  a  determinant  of  the  value 
of  a  railroad.  The  court  said:  "Following 
decisions  in  other  states,  this  court  long  ago 
laid  down  the  rule  that  the  cash  value  of  a 
railroad  for  the  purposes  of  taxation — which 
means  the  amount  at  which  the  property 
would  be  appraised  if  taken  in  payment  of  a 
just  debt  from  a  solvent  debtor — must  be  de- 
termined mainly  by  its  net  earnings,  capital- 
ized at  the  current  rate  of  interest,  taking 
into  consideration  any  immediate  prospect  of 
an  increase  or  decrease  in  its  earning  capaci- 
ty.   The  actual  cost  of  the  road  may  be  shown, 


for,  prima  facie,  that  is  the  value.  But  if  it 
appears  that  the  actual  cost  was  in  excess  of 
the  necessary  cost,  the  necessary  cost  is  the 
proper  standard.  If  it  further  appears  that 
the  net  income  of  the  road  does  not  amount 
to  current  rates  of  interest  on  its  necessary 
cost,  and  is  not  likely  to  do  so ;  or  if,  in  short, 
the  utility  of  the  road  is  not  equal  to  its 
cost,  then  its  value  is  less  than  its  cost,  and 
must  be  determined  by  its  utility  alone.  If 
the  road  does  not  pay  current  expenses,  and 
cannot  be  expected  to  do  so,  then  it  is  worth 
no  more  than  the  value  of  its  movable  ma- 
terial, less  the  cost  of  taking  it  up  and  get- 
ting it  to  market.  State  v.  Central  Pac.  R. 
Co.  10  Nev.  74;  State  v.  Virginia,  etc.  R.  Co. 

23  Nev.  296,  46  Pac.  723,  36  L.R.A.  759.) 
In  the  latter  case  it  was  said  that  railroads 
are  bought  and  sold  so  seldom,  and  the  value 
of  each  road  depends  so  entirely  upon  its 
surroundings,  that  in  determining  the  amount 
we  must  resort  to  principles  other  than  those 
governing  ordinary  kinds  of  property  which 
have  a  market  value.  It  is  apparent  that  a 
most  important  question  here  concerns  the 
amount  the  road  earns  or  ought  to  earn,  and 
the  necessary  expenses  of  operation.  As  held 
by  this  court  in  State  v.  Virginia,  etc.  R.  Co. 

24  Nev.  80,  49  Pac.  945,  50  Pac.  607,  the 
net  income  of  a  railroadf  when  necessary  to 
-be  determined  for  the  purposes  of  taxation,  is 
the  difference  between  the  g^oss  receipts  and 
necessary  expense  under  reasonably  economical 
and  prudent  management.  The  gross  receipts 
to  be  considered  for  this  purpose  are  not 
necessarily  those  in  fact  received,  but  such 
receipts  as  would  be  received  under  a  reason- 
ably economical  and  prudent  management; 
and  the  expenses  to  be  deducted  in  order  to 
determine  the  net  income  are  not  necessarily 
the  expenses  which  were  in  fact  incurred,  but 
such  expenses  as  would  be  incurred  under  a 
reasonably  economical  and  prudent  manage- 
ment." In  Cincinatti  Southern  R.  Co.  v. 
Guenther,  19  Fed.  395,  the  court  said:  "The 
value  of  a  railroad,  especially  a  new  one,  is 
a  problem  of  no  easy  solution.  It  is  quite 
evident  that  the  respondent  assessed  the  value 
of  that  part  of  this  railroad  in  Roane  county 
mainly  from  the  cost  of  its  construction.  In 
his  answer  he  says  that  'he  believes  that  the 
cost  and  value  of  the  road  lying  and  situate 
in  Roane  county  was  and  is  above  the  average 
of  said  road.  There  are  several  tunnels  and 
bridges  in  said  county,  and  cost,  as  he  is  in- 
formed, about  as  follows:  Emory  river 
bridge,  $100,000;  White's  Creek  bridge, 
$20,000;  Kegan's  tunnel,  $260,000*  etc.  To 
make  the  cost  of  a  thing,  especially  a  rail- 
road, the  measure  of  its  value,  or  even  a 
chief  constitutent  thereof,  is  most  fallacious. 
A  railroad  that  costs  $20,000  per  mile  is 
worth  as  much  as  one  that  costs  $50,000  per 
mile,  if  itu  business  and  net  earnings  be  as 
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great  or  greater.  Indeed,  it  is  more  valuable, 
in  one  sense,  as  it  makes  a  better  return  on 
the  investment.  The  expenses  of  keeping  a 
road  in  repair  which  runs  through  hills  and 
mountains,  and  over  rivers,  are  greater,  be- 
cause it  requires  greater  labor  to  keep  its 
tunnels,  bridges,  and  roadbed  in  repair,  than 
it  does  in  case  of  a  road  over  a  level 
country.  There  must  be  'a  greater  number 
of  watchmen  at  the  bridges,  tunnels,  curves, 
and  cuts  and  fills.  The  grades  are  heavier 
and  running  expenses  more.  Sometimes,  in- 
deed often,  property  may  cost  much  and  be 
worth  very  little,  or  cost  little  and  be  of 
great  worth.  Its  cost  may  be  looked  to  as 
an  element  entering  into  its  value,  but  not  as 
its  sole  or  even  chief  element.  The  earnings 
of  a  railroad,  present  and  prospective,  must 
form  a  most  important  ingredient  in  the  esti- 
mation of  its  value.  What  amount  of  busi- 
ness has  it  done,  is  it  doing,  and  what  is  it 
likely  to  do?  What  through  freights,  local 
freights,  etc.,  does  it  carry  and  will  it  carry? 
Many  things  must  be  considered  in  arriving 
at  its  value." 

While  the  earlier  New  York  decisions  dls" 
regarded  the  income  of  a  railroad  as  an  ele- 
ment of  valuation,  the  later  cases  have  con- 
sidered it.  People  V.  Keator,  36  Hun  592, 
affirming  67  How.  Pr.  277;  People  v.  Reld, 
64  Hun.  653,  19  N.  Y.  S.  528;  People  v. 
Feitner,  75  App.  Div.  527,  78  N.  Y.  S.  308, 
affirmed  in  174  N.  Y.  632,  66  N.  E.  1114. 
People  V.  Hicks,  105  N.  Y.  198,  11  X.  E.  653, 
affirming  40  Hun  698,  2  N.  Y.  St.  Rep.  294; 
People  V.  Hoosic,  etc.  Assessor,  2  N.  Y.  S. 
240;  People  v.  Harer,  50  Hun  605  mem.  3 
N.  Y.  S.  86.  Compare  Albany,  etc.  R.  Co.  v. 
Osborn,  12  Barb.  223;  Albany,  etc.  R.  Co.  v. 
Canaan,  16  Barb.  244.  Thus  in  People  v. 
Wilder,  3  N.  Y.  St.  Rep.  159,  it  was  said: 
^'Upon  the  law  as  laid  down  in  some  of  the 
late  cases  in  the  supreme  court  there  is  no 
doubt  but  that  one  of  the  chief  factors  in 
determining  the  value  of  a  railroad  for  the 
purposes  of  assessment,  is  the  earnings  of  the 
company,  or  its  capacity  to  do  business,  and 
the  return  of  a  fair  equivalent  to  its  stock- 
holders for  the  money  invested.  The  case  of 
People  V.  Barker,  48*  N.  Y.  70,  cited  by  the 
learned  counsel  for  the  defendants,  it  seems 
to  me,  is  not  at  war  in  the  slightest  degree 
with  the  law  as  laid  down  in  the  supreme 
court.  In  the  case  in  48  N.  Y.,  the  court 
holds  that,  in  assessing  the  real  estate  of  a 
railroad  corporation,  assessors  arc  not  re- 
quired to  assess  it  as  an  isolated  piece  of  land, 
but  each  piece  of  property  is  to  ba  estimated 
in  connection  with  its  position,  its  incidents, 
and  the  business  and  profits  to  be  derived 
therefrom.  That  is  substantially  the  rule  as 
laid  down  by  the  supreme  court.  Here  is  a 
property  which  cost  a  very  large  amount  of 
money.    That  portion  of  it  which  is  situated 


in  the  town  of  Hoosac,  for  the  purpose  of 
taxation,  is  to  be  regarded  as  part  and  parcel 
of  the  whole  railroad,  and  the  whole  line  is 
to  be  taken  into  consideration,  its  capacity 
for  earnings,  and  its  expenses,  are  all  to  be 
taken  into  account,  and  from  that  among 
other  things  is  to  be  evolved  the  proper 
amount  which  should  be  assessed  upon  the 
company's  property  in  each  town  through 
which  the  line  passes." 

In  Oregon,  etc.  R.  Co.  v.  Jackson  County, 
38  Ore.  589,  64  Pac.  307,  65  Pac.  369,  the  New 
York  decisions  were  followed,  the  Court 
saying:  'To  the  same  purpose  is  the  follow- 
ing excerpt  from  People  v.  Hicks,  40  Hun 
598:  'The  estimate  of  value  of  any  portion 
of  the  road  cannot  be  intelligently  noiade  with 
out  some  knowledge  or  information  of  it  as 
a  whole,  and  its  business,  earnings,  and  ordi- 
nary expenses.  Railroads  are  constructed 
with  a  view  mainly  to  revenue  and  profit 
upon  investments,  and  hence  the  productive 
capacity  and  its  earnings  are  matters  for 
consideration  in  the  estimate  of  their  value. 
And  the  extent  to  which  actual  net  earnings 
of  a  road  should  govern  or  aid  such  estimate 
is  dependent  upon  circumstances.  No  arbi- 
trary method  can  be  prescribed  of  ascertain- 
ing value.  In  some  cases  the  earnings  of  the 
road  may  be  entitled  to  much  more  consider- 
ation than  in  others.  The  cost  of  the  road 
is  also  usually  to  be  taken  into  account,  and 
the  value  depends  upon  relations  present  and 
in  reasonable  contemplation,  because  the 
value  of  property  may  considerably  be  de- 
pendent upon  defined  unappropriated  meants 
and  facilities  for  increased  business  connec- 
tions and  relations  and  the  importance  of  the 
consequences    to    follow.  .      And   the 

average  net  earnings  of  the  entire  line  of  a 
railroad  for  a  number  of  consecutive  years 
may  properly  be  shown  to  aid  the  estimation 
of  the  value  of  the  several  portions  of  it.* 
Again,  Mr.  Justice  Andrew  says,  in  People 
V.  Taxes  Com'rs,  104  N.  Y.  240,  246,  10  N. 
E.  440:  'The  rental  value  of  real  estate  is 
frequently  resorted  to  as  a  guide  in  fixing 
its  aggregate  value.  In  many  cases  it  is  a 
reasonable  assumption  that  real  property  is 
worth  a  capital  sum  equal  to  that  represent- 
ed by  the  capitalization  of  its  ordinary  net 
rental.  So,  also,  the  property  of  a  railn»ad 
corporation  may  be  worth  a  sum  capita  I  i7ed 
on  the  basis  of  its  average  income  and  earn 
jng  capacity.  But,  since  the  income  is  de- 
rived from  the  use  of  its  real  and  personal 
property  and  also  of  its  franchise,  it  is  mani- 
festly quite  impossible  to  ascertain,  from 
proof  of  the  income  alone,  the  value  of  either 
element  entering  into  the  average  value  of  the 
corporate  property,* "  and  in  summarizinir 
continued,  "In  determining,  thei-efore,  th»» 
value  of  a  railroad  which  may  be  said  to  hare 
no  current  value,  several  elements  must  be 
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takien  into  consideration,  namely,  the  cost  of 
conscruction,  the  cost  of  replacement,  its  con- 
nections with  roads  and  advantages  in  a  com- 
mercial vray  for  commanding  the  carrying 
trade,  its  rental  value,  its  net  earnings,  and 
the  market  value  of  its  stocks  and  bonds. 
These  elements  are  relative,  and  the  peculiar 
facts  of  each  particular  case  as  it  arises 
should  determine  which  shall  preponderate  in 
importance.  The  attending  circumstances 
and  conditions  usually  suggest  the  safer 
guide,  and  by  giving  strict  attention  thereto 
the  true  cash  value  of  the  property  involved 
may  be  approximately  determined/' 

rv.  Proportionate  Mileage  tiHthin  Tooling 

Jurisdiction. 

In  determining  the  value  of  a  portion  of 
a  railroad  line  within  definite  limits  within 
a  jurisdiction,  the  mileage  rule  has  been  gen- 
erally adopted  by  the  courts.  That  is,  a  por- 
tion of  a  railroad  is  valued  at  the  same 
ratio  to  the  entire  value  that  the  mileage  of 
that  particular  division  bears  to  the  entire 
mileage  of  the  system.  State  R.  Tax  Cases, 
92  U.  S.  675,  23  U.  S.  (L.  ed.)  663;  Vance- 
burg,  etc.  Turnpike  Road  Co.  v.  Maysville, 
etc.  R.  Co.  (Ky.)  63  S.  W.  749;  Owensboro, 
etc.  R.  Co.  V.  Com.  73  S.  W.  744,  24  Ky.  L. 
Rep.  2178;  Pacific  R.  Co.  v.  Cass  County, 
53  Mo.  17;  State  v.  Back,  72  Neb:  402,  100 
N.  W.  952,  69  L.R.A.  447;  Louisville,  etc.  R. 
Co.  v.  Bale,  12  Lea  (Tenn.)  673;  Chatta- 
nooga, (  e.  R.  Co.  V.  Nashville,  etc.  R.  Co. 
7  Lea  (Tenn.)  561,  overruling  Louisville,  etc. 
R.  Co.  V.  State,  8  Heisk.  (Tenn.)  663;  State 
V.  St.  Louis  Southwestern  R.  Co.  43  Tex.  Civ. 
App.  533,  96  S.  W.  69 ;  Great  Northern  R.  Co. 
v.  Snohomish  County,  48  Wash.  478,  93  Pac. 
924,  54  Wash.  23,  102  Pac.  881.  And  see 
the  reported  case.  In  Jessup  v.  Chicago,  etc. 
R.  Co.  7  Chicago  Leg.  N.  229,  13  Fed.  Cas. 
No.  7,300,  it  waH  declared  that  in  distributing 
the  value,  allowance  must  be  made  for  por- 
tions of  the  road  of  relatively  higher  value 
than  other  portions.  The  court  said:  "The 
principal  property  of  a  railroad  company  con- 
sists, ordinarily,  of  the  right  of  way,  the 
railroad  track,  the  stations  and  other  houses 
and  warehouses,  the  shops  connected  with  the 
operations  of  the  road,  and  the  various  roll- 
ing-stock. These  bills  show  that  in  the  assess- 
ment and  levy  of  the  taxes  against  the  rail- 
road company,  the  whole  property,  real  and 
personal,  has  been  distributed  along  the  line 
of  the  road;  which  results  in  such  a  levy  and 
assessment  of  taxes  for  county  and  municipal 
purposes,  that  property  belonging  to  the  rail- 
road in  one  county,  pays  a  tax  in  another, 
for  example  if  ten  miles  of  the  line  of  a 
road  is  situate  in  one  county  in  which  the 
road  has  in  addition,  property  of  immense 
value,  as  warehouses,  station  houses  and 
shops  for  the  repair  and  manufacture  of  its 
Ann.  CaH.  1916E. — 75. 


various  machinery,  and  has  ten  miles  of  the 
line  of  its  road  in  another  county,  in  which 
it  has  none  of  that  kind  of  property,  the  dis- 
tribution which  has  been  made  (to  say  noth- 
ing of  the  difference  in  rails,  as  of  steel  or 
iron,  and  right  of  way)  causes  taxes  for 
county  and  municipal  purposes  assessed  on 
the  railroad  property  in  the  two  counties  to 
be  substantially  the  same.  We  do  not  see 
how  all  this  can  be  reconciled  with  the  pro- 
visions of  the  constitution  which  declares 
that,  in  the  imposition  of  taxes,  every  person 
and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his  or  its  property.  There 
may  be  difficulties  connected  with  the  assess- 
ment and  collection  of  the  taxes  upon  the 
rolling  stock,  and  the  movable  property  of 
the  company,  but  there  can  be  none  as  to  the 
fixed  property  in  the  various  counties  in  the 
state  through  which  the  railroad  runs."  And 
in  Northern  Pac.  R.  Co.  v.  Kootenai  County, 
19  Idaho  75,  112  Pac.  320,  the  rule  of  propor- 
tionate mileage  valuation  was  applied  be- 
tween county  and  oounty,  and  in  support  of 
that  method  of  valuation  the  court  said: 
"Sec.  1715  provides  that  when  the  total  valu- 
ation of  railroad  property  has  been  deter- 
mined and  assessed  in  accordance  with  the 
provisions  of  sec.  1714,  'the  state  auditor 
shall  prepare  a  statement  to  be  sent  to  each 
county  in  which  such  .  .  .  railroad  prop- 
erty may  be  situated,  specifying  the  number 
of  miles  of  such  line  or  road  within  the 
county,  the  assessed  value  per  mile  and  the 
number  of  miles  of  main  line  or  main  track 
in  each  district,  city  or  incorporated  town 
therein.'  Reading  these  several  sections  of 
the  statute  together,  and  following  the  direc- 
tions of  sec.  1714,  supra,  it  will  be  observed 
that  it  is  the  intention  and  direction  of  the 
statute  that  all  railroad  property  compris- 
ing right  of  way,  stations,  and  superstruc- 
tures upon  the  right  of  way,  sidetracks, 
switches,  turnouts,  and  second  tracks,  rolling 
stock  and  all  such  property,  including  the 
franchises  used  by  any  one  line  of  road  shall 
be  ascertained,  estimated  and  valued  as  a 
whole  for  the  full  length  of  the  line  within 
this  state,  and  the  total  valuation  so  found 
is  to  be  divided  by  the  total  number  of  miles 
of  'main  track'  or  'main  line'  so  as  to  have  a 
uniform  valuation  per  mile  throu^out  the 
'main  line  or  main  track'  in  each  county,  city, 
incorporated  town  or  assessment  district. 
The  validity  of  this  method  of  assessment  has 
frequently  been  before  the  courts  and  has  re- 
ceived a  very  careful  and  extended  considera- 
tion and  review,  and  has  been  sustained  as 
constitutional  and  valid  legislation.  .  .  • 
As  we  understand  the  statutes  above  cited, 
it  id  the  duty  of  the  state  board  of  equaliza- 
tion to  ascertain  the  total  value  of  the  main 
line  or  track,  stations,  switches,  turnouts, 
'second  tracks'  and  right  of  way,  and  other 


1186 


aT£  THIS  VOL.  ANN.  CAS.  1916B. 


appurtenances,  all  of  which  comprise  what 
the  statute  terms  the   'railroad  track'   and 
add  thereto  the  value  of  the  'rolling  stock' 
and  franchises,  and  to  assess  the  main  line 
the  amount  per  mile  which  if  multiplied  by 
the  total  number  of  miles  of  main  line  will 
equal  the  total  valuation  of  the  property  so 
ascertained.     And   when   the  valuation    and 
assessment  have  been  made,  the  certification 
to  each  county  is  for  so  many  miles  of  'main 
line  or  main  track'  at  such  sum  per  mile  as 
the  board   has  valued  the  property.     When 
the  board  makes  such  valuation  and  assess- 
ment, it  is  to  be  presumed  that  they  have 
followed  and  complied  with  the  law  in  com- 
puting  all   the  appurtmances   and  incidents 
which  go  to  make  up  the  'railroad  track'  or 
'main  line.'     In  State  v.  Aldridge,  66  Ohio 
St.  598,  64  N.  E.  562,  in  valuing  rolling  stock 
the  rule  was  laid  down  that  rolling  stock  is 
to  be  apportioned  by  the  mileage  method  ac- 
cording to  the  division,  branch  or  line  of  the 
road  on  which  it  is  used,  but  if  the  rolling 
stock  is  not  local  but  is  used  throughout  the 
entire  system,  it  is  to  be  valued  by  the  mile- 
age rule  applied  to  the  entire  system.     The 
court  said:     "The  vaiue  of  the  rolling  stock 
which   belongs   to,  or  is  used  solely  on  the 
main  line  is  required  to  be  apportioned  among 
the  counties  through  or  into  which  the  main 
line  passes  according  to  the  number  of  miles 
of  such  track  in  each  county,  and  the  same 
rule  applies  to  the  division  and  branch.     A 
division  or  branch  cannot  separately  own  any 
part   of   the    rolling   stock,   because   all   the 
rolling  stock  is  owned  by  the  company;  but 
it  often  occurs  that  a  branch  or  division  is 
constructed,  equipped  and  financed  by  itself, 
and  separate  books  and  accounts  kept  of  the 
earnings,   running  expenses,  equipage,   inter- 
est, bonds,  etc.,  and  in  such  cases  the  rolling 
stock  while  owned  by  the  company,  is  regard- 
ed as  belonging  to  such  branch  or  division  for 
operating    purposes,    and    in    such    cases    its 
value  is  requircid  by  said  section  2774,  to  be 
apportioned  to  the  counties  through,  or  into, 
which  the  track  of  such  branch  or  division 
passes,  according  to  the  number  of  miles  of 
track  in  each  county.     If  there  is  no  such 
separate  construction,  equipage  or  accounts, 
but  still  certain  parts  of  the  rolling  stock  are 
used  solely  upon  such  division  or  branch,  the 
same  result  would  follow  as  if  such  rolling 
stock,   belonged   in  the  above   sense  to  such 
division  or  branch.    But  if  none  of  the  rolling 
stock  so  belongs  to  any  division  or  branch, 
and  is  not  used  solely  thereon,  then  the  whole 
value  of   the   rolling  stock   upon  the  whole 
road,  is,  by  said  section,  required  to  be  ap- 
portioned among  all  the  counties  according  to 
the  number  of  miles  of  track  in  each,  whether 
main  line,  division  or  branch."     In  State  v. 
Southwestern  R.  Co.  70  Ga.  17,  wherein  the 
question   arose   whether  the   valuation   of   a 


portion  of  a  railroad  should  be  based  on  the 
mileage  theory  or  valued  as  a  separate  and 
distinct  road  the  court  said  that  all  possible 
information  on  either  theory  should  be  sub- 
mitted to  the  jury.    In  Mudge  v.  McDougal, 
222  Fed.  562,  the  court  applied  the  following 
Arkansas   statute:      '"Sec.   12     ...     In 
valuing  the  property  ot  every  railroad  the 
commission  shall  take  into  consideration  the 
entire  railroad,   whether  all  or  only  a  part 
of  it  is  in  this  state.    Sec.  13.    The  commis- 
sion shall  determine  in  the  case  of  each  rail- 
road  it  assesses  the  value  per  mile  of  the 
main  track,  the  value  per  mile  of  the  side 
track,  turnouts,  the  value  of  each  building 
and  the  value  of  the  average  stock  of  ma- 
terials, including  machinery  and  repair  shop 
stores,  timber,  ties  and  rails  carried  the  next 
year  preceding   the  year   the   assessment   is 
made  and  the  value  per  mile  of  the  rolling 
stock  owned  by  the  road  at  assessing  time. 
For  the  purpose  of  finding  the  value  of  the 
rolling  stock  of  railroads  in  this  state  the 
commission  shall  take  the  total  value  as  stat- 
ed in  the  schedule  of  the  rolling  stock  of  each 
of  the  respective  railroads  if  this  state  filed 
and  prepared  in  accordance  with  the  require- 
ments of  this  act,  and  divide  the  same  bv 
the  number  of  miles  in  the  entire  length  of 
such  railroad  and  the  result  shall  be  the  value 
per  mile  of  the  rolling  stock  of  such  railroad 
for  purposes  of  taxation,  and  the  value  per 
mile  of  such  rolling  stock  so  ascertained  shall 
be  multiplied  by  the  number  of  miles  or  frac- 
tion of  miles  thereof  lying  and  being  in  any 
county,  and  the  product  thereof  is  the  sum 
to  be  taxed  in  such  county.     Sec.  14.     The 
buildings  and  side  tracks  of  railroads  shall 
be  assessed  as  real  estate,  and  each  building 
or  side  track  shall  be  assessed  in  the  incor- 
porated town  or  district  where  located     Main 
track  shall  also  be  assessed  as  real  estate,  and 
it  shall   be  apportioned  for   assessment  and 
taxation  between  the  several  towns  and  school 
districts  through  which  the  railroads  run  ac- 
cording to  the  actual  mileage  in  each  town 
and  district.    Boiling  stock  shall  be  assessed 
as  personal   property,  and  it  shall   likewise 
be  apportioned  between  the  several  towns  and 
districts   through    which   the    railroad   run?, 
according  to  the  actual  mileage  in  each  town 
and  district.     Materials  and  stores  shall  be 
assessed  as  personal  property  in  the  town  or 
district  where   located   on  the  first  Monday 
in  June  the  year  for  which  the  assessment  is 
made.' " 

In  the  case  of  a  railroad  extending  out  of 
a  state,  the  same  proportionate  mileage  rule 
has  been  followed,  viz.:  The  line  within  the 
state  is  valued  with  respect  to  the  entire 
value  by  the  ratio  of  the  length  of  the  roid 
within  the  state  to  the  length  of  the  entire 
road,  unless  there  are  special  properties  of 
the  road  giving  to  certain  portions  of  it  a 
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relativelj  higher  value  than  other  portions. 
Indianapolis,  etc.  R.  Co.  v.  Backus,  154  U.  S. 
438,  14  S.  Ct.  1114,  38  U.  S.  (L.  ed.)  1040, 
affirming  132  Ind.  625,  33  N.  £.  432;  Chica^, 
etc.  R.  Co.  V.  Babcock,  204  U.  S.  585,  27  S.  Ct. 
326,  51  U.  S.  (L.  ed.)  636;  Louisville,  etc.  R. 
Co,  V.  Coulter,  131  Fed.  282,  reversed  on  other 
grounds,  196  U.  S.  599,  25  S.  Ct.  342,  49 
U.  S.  (L.  ed.)  615;  Louisville,  etc.  R.  Co.  v. 
Bosworth,  209  Fed.  380;  State  v.  New  York, 
etc.  R.  Co.  60  Conn.  326,  22  Atl.  765;  State 

V.  Southwestern  R.  Co.  70  Ga.  11;  Indianapo- 
lis, etc.  R.  Co.  V.  Backus,  133  Ind.  609,  33 
N.  E.  443;  Evansville,  etc.  R.  Co.  v.  West, 
138  Ind.  697,  37  N.  E.  1012;  Jeffersonville  v. 
Louisville,  etc  Bridge  Co.  169  Ind.  645,  83 
N.  E.  337;  State  v.  Wiggins  Ferry  Co.  208 
Mo.  622,  106  S.  W.  1005 ;  State  v.  Savage,  65 
Neb.  714,  91  N.  W.  716.  And  see  for  the 
application  of  the  proportional  mileage  rule 
to  the  valuation  of  capital  stock  subdivision 

VI,  2  post.  In  Pittsburgh,  etc.  R.  Co.  v. 
Backus,  supra,  it  was  said:  ''When  a  road 
runs  through  two  states  it  is,  as  seen,  help- 
ful in  determining  the  value  of  that  part 
within  one  state  to  know  the  value  of  the 
road  as  a  whole.  It  is  not  stated  in  this 
statute  that  when  the  value  of  a  road  running 
in  two  states  is  ascertained  the  value  of  that 
within  the  state  of  Indiana  shall  be  deter- 
mined absolutely  by  dividing  the  gross  value 
upon  a  mileage  basis,  but  only  that  the  total 
amount  of  stock  and  indebtedness  shall  be 
presented  for  consideration  by  the  state  board. 
Nevertheless,  it  is  ordinarily  true  that  when 
a  railroad  consists  of  a  single  continuous  line, 
the  value  of  one  part  is  fairly  estimated  by 
taking  that  part  of  the  value  of  the  entire 
road  which  is  measured  by  the  proportion  of 
the  length  of  the  particular  part  to  that  of 
the  whole  road.  This  mode  of  division  has 
been  recognized  by  this  court  several  times 
as  eminently  fair.  Thus,  in  State  Railroad 
Tax  cases,  on  page  608,  it  was  said:  'It 
may  well  be  doubted  whether  any  better  mode 
of  determining  the  value  of  that  portion  of 
the  track  within  any  one  county  has  been  de- 
vised than  to  ascertain  the  value  of  the  whole 
road,  and  apportion  the  value  within  the 
county  by  its  relative  length  to  the  whole.* " 
In  Cleveland,  etc.  R.  Co.  v.  Backus,  154  U. 
S.  439,  14  S.  Ct.  1122,  38  U.  S.  (L.  ed.) 
1041  {affirming  133  Ind.  613,  33  N.  E.  421, 
18  L.R.A.  729),  it  was  declared  that  in  assess- 
ing the  value  of  an  interstate  railroad  the 
mileage  method  was  the  proper  one  and  that 
estimation  or  valuation  of  the  portion  of  the 
railroad  within  the  state  as  an  independent 
and  exclusively  operating  line  would  not  be 
correct.  It  was  said:  "The  rule  of  property 
taxation  is  that  the  value  of  the  property 
is  the  basis  of  taxation.  It  does  not  mean 
a  tax  upon  the  earnings  which  the  property 
makes,  nor   for  the  privilege  of   using  the 


property,  but  rests  solely  upon  the  value. 
But  the  value  of  property  results  from  the 
use  to  which  it  is  put  and  varies  with  the 
profitableness  of  that  use,  present  and  pro- 
spective, actual  and  anticipated.  There  is 
no  pecuniary  value  outside  of  that  which  re- 
sults from  such  use.  The  amount  and  profita- 
ble character  of  such  use  determines  the 
value,  and  if  property  is  taxed  at  its  actual 
cash  value  it  is  taxed  upon  something  which 
is  created  by  the  uses  to  which  it  is  put.  In 
the  nature  of  things  it  is  practically  impos 
sible — ^at  least  in  respect  to  railroad  property 
— to  divide  its  value,  and  determine  how 
much  is  caused  by  one  use  to  which  it  is 
put  and  how  much  by  another.  Take  the 
case  before  us;  it  is  impossible  to  disinte 
grate  the  value  of  that  portion  of  the  road 
within  Indiana  and  determine  how  much  of 
that  value  springs  from  its  use  in  doing  inter- 
state business,  and  how  much  from  its  use 
in  doing  business  wholly  within  the  state. 
An  attempt  to  do  so  would  be  entering  upon 
a  mere  field  of  uncertainty  and  speculation. 
And  because  of  this  fact  it  is  something 
which  an  assessing  board  is  not  required  to 
attempt." 

VI,  ValuaHan  of  JParticular  Kinds  of 

I^raperty, 

1.  In  General^ 

In  Lake  Tahoe  Ry.  Transp.  Co.  T.  Roberts,  re- 
ported in  full,  post,  this  volume,  at  page  1196, 
under  a  constitutional  provision  declaring 
a  state  tax  on  certain  enumerated  properties 
of  railroad  companies  "and  other  property  or 
any  part  thereof  used  exclusively  in  the  opera- 
tion of  their  business  in  this  state,''  a  steam- 
boat used  partly  in  the  service  of  the  rail- 
road was  considered  not  to  be  an  element  to 
be  considered  in  assessing  the  railroad  proper- 
ties. 

In  the  case  of  In  re  Long  Dock  Co.  75 
N.  J.  L.  326,  68  Atl.  126,  it  was  held  that 
a  ferry  terminal  and  other  property  owned 
by  a  railroad  company  and  used  in  connec- 
tion with  train  ser^'ice  was  assessable  on  the 
same  basis  as  other  railroad  property. 

It  has  been  declared  that  in  the  valuation 
of  railroad  property,  the  dejureciation  of  land 
adjoining  railroad  property,  due  to  the  exist- 
ence of  the  railroad,  is  not  to  be  included 
and  assessed  as  part  of  the  railroad  property. 
People  V.  Hilts,  62  N.  Y.  S.  1145,  affirmed 
in  163  N.  Y.  594,  57  N.  E.  1122. 

In  Jersey  City  v.  State  Board  of  Assessors, 
73  N.  J.  L.  164,  63  Atl.  21  {modified  76  N.  J. 
L.  571,  69  Atl.  200),  wherein  it  appeared  that 
the  method  of  assessing  railroad  property 
included  a  division  thereof  into  main  stem, 
and  second  class  railroad  property,  it  was 
held   that  railroad  tracks  which   originally 
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formed  a  part  of  the  main  line  of  a  railroad 
company  but  which  after  certain  alterations 
In  the  road  came  to  be  used  aa  siding,  were 
not  part  of  the  main  stem  of  the  road,  and 
were  not  part  of  the  main  stem  of  a  branch 
road,  but  it  was  held  that  a  branch  line,  al- 
though principally  used  for  freight  transpor- 
tation, was  assessable  as  part  of  the  main 
stem.  And  in  Jersey  City  v.  State  Board  of 
Assessors,  74  N.  J.  L.  720,  68  Atl.  227  {revers- 
ing 73  N.  J.  L.  170,  63  Atl.  23),  under  a  stat- 
ute assessing  the  main  stem  separately  from 
other  property  and  defining  the  main  stem  to 
be  ''the  roadbed,  not  exceeding  one  hundred 
feet  in  width,  with  its  rails  and  sleepers, 
depot  buildings  used  for  passengers  connected 
therewith,"  it  was  held  that  all  tracks  out- 
side of  the  one  hundred  feet  and  the  land  on 
which  they  were  laid,  and  tracks  used  exclu- 
sively for  chutes  into  factories,  and  for  yards, 
and  the  like,  or  used  in  the  ordinary  transac- 
tion of  business  for  cars  at  rest,  were  not  em- 
braced within  this  definition. 

It  has  been  held  that  a  railroad  company 
taking  over  or  leasing  another  road  should 
be  assessed  separately  thereon,  the  court 
pointing  out  that  even  though  one  direct  line 
was  made  of  them,  yet  having  originated  un- 
der separate  charters  they  must  be  treated 
for  taxing  purposes  as  separate  roads.  Louis- 
ville, etc.  R.  Ck).  v.  Bate,  12  Lea  (Tenn.) 
573. 

Some  jurisdictions  have  considered  the  rail- 
road franchise  as  an  element  to  be  considered 
in  estimating  the  value  of  the  property  to  be 
taxed.  Jessup  v.  Chicago,  etc.  R.  Co.  7  Chi- 
cago Leg.  N.  229,  13  Fed.  Cas.  No.  7,300; 
Porter  v.  Rockford,  etc.  R.  Co.  70  111.  561; 
Com.  V.  Ledman,  127  Ky.  603,  106  S.  W.  247, 
32  Ky.  L.  Rep.  452;  Jersey  City  v.  State 
Board^  of  Assessors,  74  N.  J.  L.  720,  68  Atl. 
227,  reversing  73  N.  J.  L.  170,  63  Atl.  23; 
Louisville,  etc.  R.  Co.  v.  Bate,  12  Lea 
(Tenn.)  573;  State  v.  Austin,  etc.  R.  Co.  94 
Tex.  530,  62  S.  W.  1060.  Compare  Long 
Dock  Co.  v.  Hendrickson,  85  N.  J.  L.  536,  89 
Atl.  1031.  The  reported  case,  it  may  be 
observed,  includes  the  franchise  in  the  prop- 
erty valuation.  Thus  in  Atchison,  etc.  R.  Co. 
V.  Sullivan,  173  Fed.  456,  97  C.  C.  A.  1,  in 
answer  to  the  contention  that  the  franchise 
should  not  be  included  in  the  market  value 
of  stocks  and  bonds,  the  court  said:  "They 
complain  because  the  market  value  of  the 
stock  and  bonds  includes  the  value  of  the 
franchises  of  the  company  and  of  its  right  to 
conduct  interstate  commerce.  The  right  to 
carry  on  interstate  commerce  is  exercised  by 
the  company  within  as  well  as  without  the 
state  of  Colorado,  and  is  appurtenant  to  each 
mile  of  its  railroad  wherever  situated,  and 
the  tax  levied  upon  the  assessment  mad^  upon 
the  mileage  basis  is  not  a  tax  upon  interstate 
commerce ;  but  it  is  a  tax  upon  the  property 


of  the  company  in   the  state.     Postal  TeL 
Cable  Co.  v.  Adams,  156  U.  S.  688,  697,  698, 
15  S.  Ct.  268,  360,   89  U.   S.    (L.  ed.)    311; 
Adama  Express  Co.  v.   Ohio  State  Auditor, 
165  U.  S.   195,  220,  226,  17  S.  Ct.  305,  41 
U.  S.   (L.  ed.)   683.     It  is  true  that  the  cur- 
rent cash  value  of  the  whole  funded  debt  and 
of   the   entire  stock  of  a  railroad  company 
shows  what,  in  the  opinion  of  those  who  own 
and  deal  in  its  securities  and  who  are  per- 
haps best  able  to  judge,  the  value  of  all  the 
property  of  the  company  is,  and  that  this 
value  includes  all  the  tangible  and  all  the  in- 
tangible property  of  the  company,  all  its  cor- 
porate franchises,  all  its  privileges  and  con- 
tracts, and  all  its  good  will.     State  R.  Tax 
Cases,  92  U.  S.  576,  605,  23  U.  S.   (L.  ed.) 
663;  Pittsburg,  etc.  R.  Co.  v.  Backus,  154  U. 
S.  421,  429,  14  S.  Ct.  1114,  38  U.  S.  (L,  ed.) 
1031 ;  Adams  Express  Co.  v.  Ohio  State  Audi- 
tor, 166  U.  S.  185,  221,  222,  17  8.  Ctw  604, 
41  U.  S.   (L.  ed.)   965.    But  all  the  tangible 
property  convenient  for  railroad  purposes,  the 
roadbed,  the  rails,  the  ties,  the  station  houses, 
is    combined    unavoidably    and    inextricably 
with  the  intangible  property,  with  the  fran- 
chises, privileges,  and  contracts  of  the  cor- 
poration   into    a    single   corporate    plant,   a 
single  profit-producing  unit  used  for  railroad 
purposes.     This  intangible  property  unavoid- 
ably   and    automatically    distributes    itself 
wherever    the   tangible   property   is,   and   it 
enhances  the  value  of  every  part  of  it.    There 
are  26  miles  of  the  complainant's  railroad  in 
Bent  county.     There   is  uncontradicted  evi- 
dence that  this  part  of  the  railroad,  excluding 
rolling  stock  and  shop  machinery,  could  be 
reproduced  for  from  $20,000  to  $21,000  per 
mile ;  but  this  part  of  the  complainant's  rail- 
road, separate  from  the  system  or  from  the 
operating  unit  of  which  it  is  a  component 
portion,  would  be  worth  far  less  than  it  now 
is,  because  the  franchise  of  the  complainant 
to  be,  its  franchise  to  do,  its   privilege  to 
carry  on,  interstate  commerce,  all  its  fran- 
chises and  privileges  and  its  good  will,  are 
appurtenant  to  this  portion  of  its  railroad, 
are   exercised   to  operate   it,   and   become  a 
pai-t  of  its  value.' 


i> 


2.  Stocks  and  Bonds. 

The  market  value  of  its  stocks  and  bonds 
has  been  held  to  be  a  considerable  item  mak- 
ing up  the  value  of  the  property  of  a  railroad 
company.  Taylor  v.  Louisville,  etc.  R.  Co. 
88  Fed.  350,  31  C.  C.  A.  537;  Atchison,  etc 
R.  Co.  V.  Sullivan,  173  Fed.  456,  97  C.  C.  A 
1;  Great  Northern  R.  Co.  v.  Okanogan 
County,  223  Fed.  198,  ceriiorori  denied,  172 
U.  S.  647,  19  S.  Ct.  887,  43  U.  S.  (L.  ed.1 
1182;  People  v.  Reid,  64  Hun  553,  19  X.  Y. 
S.  528;  Stete  v.  Savage,  65  Neb.  714,  91  X.  W. 
716:  Oregon,  etc.  R.  Co.  v.  Jackson  County, 
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38  Ore.  589,  64  Pac.  307,  65  Pac.  369.     See       ol  its  value.     .     . 
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New  Jersey  Junction  R.  Co.  v.  Hendrickson, 
84  N.  J.  L.  413,  87  Atl.  68.    Thus  in  Atchi- 
son, etc.  R.  Co.  V.  Sullivan,  173  Fed.  456,  97 
C.  C.  A.  1,  the  court  said:     "They  complain 
because  the  market  value  of  the  stock  and 
bonds  includes  the  value  of  the  franchises  of 
the  company  and  of  its  right  to  conduct  in- 
terstate commerce.     The  right  to  carry   on 
interstate  commerce  is  exercised  by  the  com- 
pany within  as  well  as  without  the  state  of 
Colorado,  and  is  appurtenant  to  each  mile  of 
its  railroad  wherever  situated,  and  the  tax 
levied   upon   the  assessment  made  upon  the 
mileage  basis  is  not  a  tax  upon  interstate 
commerce;  but  it  is  a  tax  upon  the  property 
of  the   company   in   the  state.     Postal   Tel. 
Cable  Co.  v,  Adams,  155  U.  S.  688,  697,  698, 
15  S.  Ct.  2(88,  360,  39  U.  S.    (L.  ed.)    311; 
Adams  Express  Co.  v.  Ohio  State  Auditor, 
165  U.   S.  195,  220,  226,  17   S.   Ct.  305,  41 
U.  S.   (L.  ed.)   683.    It  is  true  that  the  cur- 
rent cash  value  of  the  whole  funded  debt  and 
of  the  entire  stock   of  a  railroad   company 
shows  what,  in  the  opinion  of  those  who  own 
and  .deal  in  its  securities  and  who  are  per- 
haps best  able  to  judge,  the  value  of  all  the 
property  of  the  company  is,  and  that  this 
value  includes  all  the  tangible  and  all  the 
intangible  property  of  the  company,  all  its 
corporate  franchises,   all   its  privileges   and 
contracts,  and  all  its  good  will.     State  R. 
Tax  Cases,  92  U.  S.  575,  605,  23  U.  8.  (L.  ed.) 
663 ;  Pittsburg,  etc.  R.  Co.  v.  Backus,  154  U. 
S.  421,  429,  14  S.  Ct.  1114,  38  U.  S.  (L.  ed.) 
1031 ;  Adams  Express  Co.  v.  Ohio  State  Audi- 
tor, 166  U.  S.  185,  221,  222,  17  S.  Ct.  604, 
41  U.  S.   (L.  ed.)   965.    But  all  the  tangible 
property   convenient   for    railroad    purposes, 
the  roadbed,  the  rails,  the  ties,  the  station 
houses,  is  combined  unavoidably  and  inextri- 
cably with  the  intangible  property,  with  the 
franchises,   privileges,   and   contracts   of  the 
corporation  into  a  single  corporate  plant,  a 
single  profit-producing  unit  used  for  railroad 
purposes.    This  intangible  property  unavoid- 
ably   and    automatically    distributes    itself 
wherever  the  tangible  property  is,  and  it  en- 
hances the  value  of  every  part  of  it.     Tliere 
are  26  miles  of  the  complainant's  railroad  in 
Bent  county.     There  is  uncontradicted  evi- 
dence that  this  part  of  the  railroad,  exclud- 
ing rolling  stock  and  shop  machinery,  ^ould 
be   reproduced  for   from   $20,000  to  $21,000 
per  mile;  but  this  part  of  the  complainant's 
railroad,  separate  from  the  system  or  from 
the  operating  unit  of  which  it  is  a  component 
portion,  would  be  worth  far  less  than  it  now 
is,  because  the  franchise  of  the  complainant 
to  be,   its  franchise  to  do,   its  privilege  to 
carry  on,  interstate  commerce,  all  its  fran- 
chises and  privileges  and  its  good  will,  are 
appurtenant  to  this  portion  of  its  railroad, 
are  exercised  to  operate  it,  and  become  a  part 


.     .     .     Counsel  for  the  com- 
pany insist  that  the  current  cash  value  of  the 
stock  and  bonds  is  an  erroneous  and  mislead- 
ing fact  from  which  to  deduce  the  value  of 
the  company's  railroad  property  in  Colorado, 
because  the  portions  of  its  railroad  in  some 
more  populous  states  are  of  greater  value  per 
mile  than  the  part  of  its  railroad  in  Colorado. 
It  is  undoubtedly  a  fact  that  there  must  be 
this  difference  in  value  of  the  separate  parts 
of  the  railroad.    But  this  difference  in  value 
exists  in  the  case  of  every  other  corporation 
which  has  been  or  is  assessed  upon  the  mileage 
basis  according  to  the  rule  of  the  unit  of  use, 
and  notwithstanding  this  fact  that  rule  prob- 
ably presents  the  best,  and  it  certainly  pre- 
sents a   lawful,  method  of  ascertaining  the 
value  of  such  property  for  assessment,  when 
the  board  or  court  which  is  finding  the  value 
gives  due  consideration  and  effect  to  consider- 
ations .and  evidence  relative  to  the  value  of 
the   entire   corporate   plant,   relative  to   the 
value  of  that  part  of  tiie  company's  property 
not  included  within  the  plant,  which  must  be 
deducted  from  the  value  of  its  entire  prop- 
erty, and  to  considerations  and  evidence  rela- 
tive to  the  value  of  different  parts  of  the 
corporate  plant  and  of  the  franchise  appur- 
tenant thereto;  and  in  view  of  this  fact  the 
market  value  of  the  stock  and  bonds  must  be 
competent  and  persuasive  evidence  from  which 
to  ascertain  the  value  of  the  railroad  in  the 
state   of   Colorado,    or    in    any   other   state. 
Counsel  contend  that  the  market  value  of  the 
stock  and  bonds  is  a  misleading  fact  from 
which  to  deduce  the  value  of  the  railroad  prop- 
erty in  Colorado,  because  the  complainant  has 
other  property  than  that  used  for  railroad 
purposes,  the  value  of  which  should  be  de- 
ducted from  the  market  value  of  the  stock 
and    bonds,    and    because    the    company   has 
more  valuable  terminals  at  Chicago,  Kansas 
City,  Galveston,  Los  Angeles,  and  San  Fran- 
cisco than  it  has  in  the  state  of  Colorado; 
but  there   is  no  competent  evidence   in   the 
record  of  the  amount  and  value  of  the  prop- 
erty  which   the   complainant   owned   in   the 
year  1904  that  was  not  a  part  of  the  profit- 
producing  unit,  nor  of  the  value  of  complain- 
ant's .teruiinals  outside  of  Colorado  or  within 
that   state.     The   company   was   called    upon 
in   accordance   with   the  statute  to  make   a 
return  of  its  corporate  plant  as  a  basis  for 
the  assessment  of  its  property.    It  made  that 
return,  and  it  has  been  introduced  in  evidence 
in  this  case.    The  presumption  is,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  a  rail- 
road company  holds  all  its  property  for  rail- 
road uses,  and  that  the  value  of  the  stock 
and  bonds  stated  in  the  return  indicates  the 
value  of  the  complainant's  property  held  for 
those  purposes.    If  it  had  accumulated  prop- 
erty that  it  was  not  using  or  holding  for  such 
purposes,  or  if  its  case  was  one  of  those  ex- 
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ceptional  cases  wherein  some  parts  of  its  rail- 
road in  other  states  were  of  extraordinary 
value,  it  would  have  been  competent  for  it  to 
have  proved  that  fact  at  the  hearing  below. 
In  the  absence  of  any  such  proof,  the  legal 
presumption  must  prevail,  and  the  market 
value  of  its  stock  and  bonds,  divided  by  tlie 
number  of  the  miles  of  its  railroad,  must 
be  substantial  evidence  of  the  value  of  its 
railroad  per  mile  in  the  state  of  Colorado  and 
in  the  county  of  Bent.  .  .  .  Tlie  gross  and 
net  earnings  and  the  current  cash  value  of 
the  obligations  which  evidence  the  funded 
debt  and  of  the  stocks  of  a  railroad  company 
are  neither  exclusive  nor  conclusive  evidence 
of  the  value  of  its  railroad  property,  or  of 
the  part  of  its  profit-producing  unit  in  any 
state.  But  they  are  competent  and  more 
persuasive  evidence  of  such  value  than  the 
mere  cost  of  reproducing  the  tangible  proper- 
ty which  constitutes  the  railroad,  or  any  part 
of  it,  because  this  cost  of  reproduction  ex- 
cludes the  value  of  the  intangible  property 
of  the  company,  of  its  good  will,  its  fran- 
chises, its  privileges,  and  its  contracts,  which 
is  sometimes  greater  than  the  value  of  its 
tangible  property  (Adams  Express  Co.  v. 
Ohio  State  Auditor,  165  U.  S.  194,  220,  221, 
223,  224,  17  S.  Ct.  305,  41  U.  S.  (L.  ed.) 
683)  and  because  those  who  actually  buy, 
sell,  and  own  the  stocks  and  bonds  of  a  rail- 
road company  are  generally  better  qualified 
than  strangers  to  form  correct  opinions  of 
the  value  of  its  property,  and  the  current 
market  value  of  all  these  securities  is  very 
persuasive  proof  of  their  estimate  of  the  value 
of  the  property  of  the  company.  State  R. 
Tax  Cases,  92  U.  S.  675,  605,  23  U.  S.  (L.  ed.) 
663;  Pittsburg,  etc.  R.  Co.  v.  Backus,  164 
U.  S.  421,  14  S.  Ct.  1114,  38  U.  S.  (L.  ed.) 
1031."  In  Chicago,  etc.  R.  Co.  v.  Cole,  75 
111.  591,  the  rule  of  valuation  laid  down  was 
the  value  of  the  capital  stock  plus  the  amount 
of  the  company's  indebtedness,  but  it  was  held 
that  the  rule  was  missapplied  when  a  rail- 
road was  valued  by  its  capital  stock  plus  its 
indebtedness  and  the  indebtedness  of  six  other 
roads  of  which  it  was  lessor  but  for  the  debts 
of  which  it  was  not  responsible. 

In  appraising  the  capital  stock  of  a  rail- 
road, the  fair  market  value  of  the  stock 
issued  and  outstanding  should  be  the  crite- 
rion. Jessup  V.  Chicago,  etc.  R.  Co.  7  Chicago 
Leg.  N.  229,  13  Fed.  Cas.  No.  7,300;  Ohio, 
etc.  R.  Co.  V.  Weber,  96  111.  443.  Thus  in 
Com.  V.  Ledman,  127  Ky.  603,  106  S.  W.  247, 
32  Ky.  L.  Rep.  462,  the  court  said:  "Under 
section  4079  of  the  Kentucky  Statutes  of 
1903  the  duty  of  the  board  of  valuation  and 
assessment  was  to  value  the  capital  stock  of 
the  railway  company,  and  in  order  to  do  this 
it  had  to  take  into  consideration  in  its  valua- 
tion, every  element  of  property,  tangible  or 
Intangible,  owned  by  that  company.     In  fix- 


ing this  valuation  the  board  is  not  governed 
by  the  property  value  of  the  railway  com- 
pany's shares  (as  decided  in  Henderson  Bridge 
Go.  V.  Com.  99  Ky.  623,  17  Ky.  L.  Rep.  389, 
31  S.  W.  486,  29  L.R.A.  73) ;  but  it  must  Uke 
into  consideration  its  franchise,  its  earning 
capacity,  and  its  assets  of  every  description. 
From  the  report,  as  filed  by  the  company,  and 
such  other  information  as  it  may  pos- 
sess, it  assesses  the  property  at  a  fair  valu- 
ation, and  when  once  so  assessed  the  action 
of  the  board  is  final  and  conclusive,  and  no 
further  action  can  be  taken  looking  to  a 
further  assessment  or  revaluation  of  the  prop- 
erty." In  State  v.  Karr,  64  Neb.  514,  90 
N.  W.  298,  300,  wherein  it  appeared  that  the 
capital  stock  of  a  railroad  corporation  had 
no  market  value,  it  was  said:  "The  assefisor, 
then,  should  have  ascertained  the  actual  value 
of  the  capital  stock  by  adding  the  value  of 
the  corporate  franchise  to  the  value  of  the 
tangible  property  of  the  corporations.  From 
the  value  of  the  capital  stock  so  found  should 
be  deducted  the  value  of  real  and  personal 
property  already  assessed,  and  the  remainder 
would  be  the  value  of  the  capital  stock  for 
assessment."  In  People  v.  New  York  Tax 
Com'rs,  1  Thomp.  AC.  (N.  Y.)  635,  it  was 
declared  that  the  capital  stock  of  a  railroad 
corporation  should  be  assessed  at  its  actual 
value  and  taxed  in  the  same  manner  as  the 
other  personal  and  real  estate  of  the  county, 
that  in  arriving  at  this  value  the  actual 
value  of  the  capital  stock  would  in  itself  al- 
low for  the  company's  indebtedness  and  that 
this  value  minus  the  cost  price  of  the  real 
estate  would  give  the  assessable  value  of  the 
capital  stock. 

In  Boston,  etc.  R.  Co.  v.  Com.  157  Maes.  68, 
31  N.  £.  696,  it  was  held  that  in  assessing 
the  value  of  the  shares  of  a  railroad's  capi- 
tal stock,  the  proposed  but  unissued  new 
shares,  even  though  paid  for,  should  not  be 
included  as  part  of  the  capital  stock. 

The  problem  of  apportioning  the  appraised 
value  of  the  entire  capital  stock  of  a  company 
whose  road  extends  outside  of  the  state  has 
been  solved  by  apportioning  the  valuation  in 
the  ratio  that  the  number  of  miles  within  the 
state  bears  to  the  entire  mileage  of  the  road. 
Ohio,  etc.  R.  Co.  v.  Weber,  96  111.  443 ;  South- 
ern Pac.  Co.  V.  Com.  134  Ky.  410,  120  S.  W. 
309;  Com.  v.  Delaware,  etc.  R.  Co.  145  Pa. 
St.  96,  22  Atl.  157;  Com.  v.  Pullman's  Palace 
Car  Co.  13  Pa.  Co.  Ct.  64,  2  Pa.  Dist.  618. 
Thus  in  State  v.  New  York,  etc.  R.  Co.  60 
Conn.  326,  22  Atl.  765,  it  was  said:  "The 
entire  process  of  determining  what  sum  the 
defendant  ought  to  pay  to  the  state  in  taxes 
in  any  year  consists  of  several  parts.  The 
valuing  of  its  entire  capital  stock  is  one  part. 
But  the  whole  value  is  not  to  be  taxed;  only 
that  part  which  lK»rs  a  ratio  to  the  whol^ 
equal  to  the  ratio  which  the  length  of  the 


defendant's  railroad  in  this  state  bears  to  the 
entire  length  of  its  road."   In  Com.  v.  South- 
ern  Pac.  Co.  160  Ky.  97,  149  S.  W.  1105,  the 
eourt  in  construing  a  statute  regulating  that 
question  declared  that  the  method  was  not 
conclusive,  but  should  be  considered  by  the 
board  of  assessors.     The  court  said:     *'Nor 
is  there  much  of  difficulty  about  the  constitu- 
tionality of  the  amendment  of  1006  to  section 
4081  of  the  statutes.     That  statute  reads  as 
follows,  the  amendment  named  being  in  ital- 
ics:    'If  the  corporation  organized  under  the 
laws  of  this  state,  or  of  some  other  state 
government,   be  a  railroad,   telegraph,  tele- 
phone,  express,    sleeping,   dining,   palace   or 
chair  car  company  or  a  corporation  perform- 
ing  any   other    public   service,   the   lines   of 
which  extend  beyond  the  limits  of  the  state, 
the  said  board  will  fix  the  value  of  the  capital 
etock  as  hereinbefore  provided,  and  that  pro- 
portion of  the  value   of   the  capital   stock 
which  the  length  of  the  lines  operated,  owned, 
leased,  or  controlled  in  this  state,  beers  to 
the  total  length  of  the  lines  owned,  leased  or 
controlled  in  this  state  and  elsewhere,  shall 
be  considered  in  fixing  the  value  of  the  cor- 
porate franchise  of  such  corporation  liable 
for  taxation  in  this  state;  and  such  corporate 
franchise  shall  be  liable  for  taxation  in  each 
county,   incorporated  city,  town   or  district 
through  or  into  which  such  lines  pass,  or  are 
operated,   in  the  same   proportion  that  the 
length  of  the  line  in  such  county,  city,  town 
or  district  bears  to  the  whole  length  of  lines 
in  this  state;   but  if  any  such  railroad  or 
other  corporation  organized  under  the  laws 
of  this  state  have  all  of  its  lines  outside  of 
this  state,  the  said  board  shall  fix  the  value 
of  its  entire  capital  stock  as  hereinbefore  pro- 
vided, and  apportion  to  this  state  for  taxa- 
tion therein  the  proper  proportion  and  not 
less  than  one  per  cent  of  its  said  capital  stock, 
and  the  amount  so  apportioned  shall  be  the 
value  Of  its  intangible  property,  including  its 
corporate  franchise,  stocks,  bonds,  securities 
and  choses  in  action,  subject  to  taxation  in 
this  state  and  in  the  county,  city,  town  and 
district  where  its  principal  place  of  business 
in  this  state  may  be  located.'     Prior  to  the 
enactment    of   the    amendment   the   appellee 
company  was  of  substantially  the  same  char- 
acter as  it  is  now.     Then  as  now  no  part 
of  its  lines  lay  in  Kentucky.     Tlie  company 
then  insisted  that  it  was  not  liable  to  any 
tax  under  section  4081;  but  the  state  board 
assessed  it,  the  company  finally  acquiescing 
in  the  value  fixed.    Later,  an  action  was  in- 
stituted by  the  Attorney  General  of  the  Com- 
monwealth in  which  it  was  charged  that  the 
valuation  made  by  the  state  board  was  un- 
authorized, illegal,  fraudulent  and  void.     It 
is  true  that  not  the  right  of  the  board  to 
assess,  but  the  valuation  fixed  in  the  assess- 
ment, was  the  object  of  the  attack.     But  in 
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disposing  oi  the  case  here,  construing  the 
statute  as  it  then  stood,  we  upheld  the  assess- 
ment made  by  the  state  board,  and  in  the 
course  of  the  opinion  said  that  the  statute 
did  not  provide  that  the  proportion  between 
the  lines  in  this  state  and  the  lines  in  and 
out  of  this  state,  should  be  conclusive,  but 
only  that  it  should  be  considered  by  the 
board.  Southern  Pac.  Co.  v.  Com.  134  Ky. 
410." 

3.  Real  Estate. 

In  appraising  the  value  of  the  real  estate 
of  a  railroad  company  the  rule  that  it  must 
be  valued  not  as  the  land  of  adjoining  own- 
ers, but  as  part  of  a  railroad  system,  its 
value  being  regulated  by  the  purpose,  is  the 
more  general  one.  Central  Pac.  R.  Co.  v. 
Evans,  111  Fed.  71;  Huntington  v.  Central 
Pac.  R.  Co.  8  Sawy.  603,  1  Am.  L.  T.  Rep. 
N.  S.  94,  12  Fed.  Cas.  No.  6,911;  Chicago, 
etc.  R.  Co.  V.  Lee  County,  44  111.  248;  Ore- 
gon, etc.  R.  Co.  V.  Jackson  County,  38  Ore. 
589,  64  Pac,  307,  65  Pac.  369.  Compare 
Huntington  v.  Central  Pac.  R.  Co.  2  Sawy. 
503,  1  Am.  L.  T.  Rep.  N.  S.  94,  12  Fed.  Cas. 
No.  6,911;  Albany,  etc.  R.  Co,  v.  Osbom,  12 
Barb.  (N.  Y.)  223;  Albany,  etc.  R.  Co.  v. 
Canaan,  16  Barb.  (N.  Y.)  244;  People  v. 
Shaw,  143  App.  Div.  811,  128  N.  Y.  S.  177. 
Thus  in  People  v.  Reid,  64  Hun  553,  19  N.  Y. 
S.  528,  it  was  said :  ''After  taking  this  large 
mass  of  testimony,  the  referee  adopted  a  very 
simple  and  obviously  correct  method  of  ar- 
riving at  the  value  of  the  property  in  ques- 
tion. The  property  assessed  formed  a  part 
of  a  great  railroad.  To  assess  the  portion  of 
it  passing  through  the  town  of  York,  con- 
sisting of  a  narrow  strip  of  land,  with  its 
ties,  rails,  bridges,  depots,  etc.,  ignoring  the 
fact  that  it  formed  a  part  and  portion  of  the 
entire  system  of  a  great  railroad,  would  have 
been  very  absurd.  Had  the  assessments 
through  the  entire  length  of  the  road  been 
made  upon  that  theory,  the  assessed  valua- 
tions of  the  property  would  aggregate,  but  a 
nominal  sum,  and  would  result  in  the  road, 
which,  as  a  whole,  is  worth  many  millions 
of  dollars,  practically  escaping  taxation.  In- 
quiries as  to  the  value  of  the  land  for  farm- 
ing purposes  afford  very  little,  if  any,  as- 
sistance in  the  inquiry." 

In  St.  Louis  Brid^,  etc.  R.  Co.  v.  People, 
127  111.  627,  21  N.  E.  348,  it  was  held  that 
the  mere  fact  that  railroad  property  was 
assessed  at  a  value  exceeding  other  railroad 
lines  not  doing  so  much  business  did  not 
militate  against  the  fairness  of  the  tax,  the 
higher  valuation  being  based  on  the  increased 
value  of  the  property  of  the  complaining  rail- 
road. 

But  in  Long  Dock  Co.  v.  State  Board  of 
Assessors,  78  N.  J.  L.  44,  73  Atl.  53,  affirmed 
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79  N.  J.  L.  604,  80  Atl.  1136,  iinder  a  statute 
providing  for  the  separate  diatribution  of  the 
property  tax  and  the  franchise  value  as  an 
element  of  the  property  tax  on  second  class 
railroad  property  it  was  held  that  in  placing 
a  valuation  on  the  property  of  the  railroad 
minus  its  franchise  value,  the  market  or 
money  value  of  the  property  should  be  taken, 
irrespective  of  the  use  as  a  railroad. 

In  Missouri,  etc.  R.  Co.  v.  Labette  County, 
9  Kan.  App.  545,  50  Pac.  383,  it  was  held 
that  all  railroad  property  was  to  be  assessed 
as  personal  property.  The  court  said:  "Un- 
der section  6873,  General  Statutes  of  1889 
(Gen.  Stat.  1897,  ch.  168,  §§  99-101;  Gen. 
Stat.  1899,  7212)  all  property  used  or  held 
by  a  railway  company  for  the  purpose  of 
operating  its  railroad,  including  its  roadbed, 
right  of  way,  etc.,  is  to  be  appraised  and 
assessed  as  personal  property.  The  statute 
declaring  such  property  personal  property  for 
the  purposes  of  assessing  a  tax  against  it,  it 
follows  that  such  tax  must  be  collected  as  a 
tax  upon  personal  property,  and  it  is  a  tax 
due  upon  personal  property.  The  legislature 
had  the  power  to  enact  the  statute  declaring 
the  right  of  way,  road-bed  and  other  property 
held  or  used  in  the  operation  of  the  railroad 
to  be  personal  property  for  the  purposes  of 
taxation,  and  the  ruling  of  the  trial  court  was 
correct.''  To  the  same  effect  see  Leavenworth, 
etc.  R.  Co.  V.  Clemmans,  14  Kan.  82. 

It  has  been  held  that  in  appraising  land 
owned  by  a  railroad  company  but  not  con- 
verted to  railroad  uses,  it  should  be  valued  as 
ordinary  property.  Toledo,  etc.  R.  Co.  v. 
Lafayette,  22  Ind.  262.  So  in  Northern  R. 
Co.  V.  Pierce  Co.  reported  in  full  post,  this 
volume  at  page  1194,  it  was  held  that  a  tract 
of  land  to  be  used  as  a  railroad  road-bed  but 
as  yet  unimproved  could  not  be  valued  with 
respect  to  its  use  for  railroad  purposes  and 
that  the  mere  fact  that  it  formed  a  continu- 
ous strip  of  property  in  the  hands  of  one 
owner  would  not  entitle  the  assessors  to  value 
it  at  five  or  six  times  the  value  of  surround- 
ing land. 

In  some  jurisdictions,  the  statutes  direct 
that  the  buildings  or  other  improvements 
shall  be  separately  valued.  Pittsburgh,  etc. 
R.  Co.  V.  West  Virginia  Board  of  Public 
Works,  172  U.  S.  32,  19  S.  Ct.  90,  43  U.  S. 
(L.  ed.)  354;  Cowen  v.  Aldridge,  114  Fed. 
44,  51  C.  C.  A.  670.  In  Huntington  v.  Central 
Pac.  R.  Co.  1  Am.  L.  T.  Rep.  N.  S.  94,  2 
Sawy.  603,  12  Fed.  Cas.  No.  6,911,  it  was 
held  that  by  statute  railroad  property  must 
be  valued  the  same  as  other  real  estate,  with- 
out regard  to  the  uses  to  which  it  is  to  be 
put.  Tlie  court  said :  •*The  statute,  for  some 
wise  reason,  it  must  be  presumed,  expressly 
requires  that  the  interest  in  the  land,  and  the 
improvements  *mu8t'  be  separately  assessed 
and  separately  equalized.    This  has  not  been 


done,   and   these   aasessnients   oould   not   be 
separately   equalized,    because   the   board   of 
equalization  would  have  bo  data  in  view  of 
the  mode  of  assessment  by  which  it  could  be 
determined  what  part  had  been  assessed  to 
the  land,  or  what  to  the  improvements.     In 
states  where  the  statutes  contain  provisions 
similar  to  those  in  this  state,  defining  real 
estate  for  the  purposes  of  taxation,  and  as 
to  the  mode  and  principle  of  assessing  real 
estate,  as  in  New  York,  it  has  been  repeatedly 
held  that  the  railroads  are  taxable  'as  real 
estate  in  the  several  towns  in  which  such  real 
estate  is  to  be  taxed  upon  its  actual  value 
at  the  time  of  the  assessment,  whether  that 
value  is  more  or  less  than  the  original  cost 
thereof;'   that   *the  assessors  are   simply  to 
ascertain  the  value  of  the  land,  and  of  the 
erection  of  fixtures  thereon,  irrespective  of 
the  consideration  whether  the  road  is  well  or 
ill-managed,  whether  it  is  profitable  to  the 
stockholders  or  otherwise.    Suoh  property  is 
to  be  appraised  in  the  same  manner  as  the 
adjacent   lands  of  individuals,  and  without 
reference    to    other    parts    of    the    railway.' 
Mohawk,  etc.  R.  Co.  v.  Clute,  4  Paige  (N.  Y.) 
395;  Albany,  etc.  R.  Co.  v.  Osborn,  12  Barb. 
(N.  Y.)   226;  Albany,  etc.  R.  v.  Canaan,  16 
Barb.   (N.  Y.)  244.    See  also  Sangamon,  etc 
R.  Co.  V,  Morgan  County,  14  111.  163;  In  re 
Tax  Cases,  12  Gill  &  J.  (Md.)  117.    Decisions 
under  different  statutes  of  course  have  no 
application.    The  statute  of  New  York,  under 
which  the  decisions  cited .  were  made,  gives 
a  similar  definition  of  real  estate  as  that 
cited  from  the  code  of  California,  and  pro 
vides  that  'all  real  and  personal  estate  lia- 
ble to  taxation  shall  be  estimated  and  as- 
sessed by  the  assessor  at  its  full  and  true 
value,  as  they  would  appraise  the  same  in 
payment  of  a  just  debt  due  from  a  solvent 
debtor.'    St.  N.  Y.  (1851)  333.    Section  3627 
of  the  Political   Code  of  California   is  sub- 
stantially  the   same.     It   provides  that  *all 
property  must  be  assessed  at  its  full  cash 
value;'  and  section  3617  provides  that  'the 
term'  full  cash  value,  'means  the  amount  at 
which    the   property   would   be   appraised   if 
taken  in  payment  of  a  just  debt  due  from  a 
solvent  debtor.'     And  the  assessor  must  as- 
certain 'all  the  property  in  his  county  sub- 
ject to  taxation,  and  must  assess  such  prop- 
erty to  the  persons  who  own,  claim,  have  the 
possession   or   control   thereof.'     That   is  to 
say,  the  property  in  each  county  must  be  as- 
sessed  in.  the   county,   without   reference  to 
property  in  any  other  county,  and  the  value 
must  be  estimated  at  the  amount  at  which 
that  particular  land  and  improvements  there- 
on would  be  'appraised  if  taken  in  payment 
of  a  just  debt  due  from  a  solvent  d«btor,'  if 
taken  by  itself  out  of  its  connections.    For  it 
is  that  portion  only  that  can  be  taxed  and 
that  can  be  sold,  in  any  given  county.    In 
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adopting  the  provisions  of  the  statute  of  New 
York,  the  construction  before  put  upon  the 
statutes  bv  the  courts  of  New  York  must  be 
presumed  to  have  been  contemplated.  The 
bill  alleges  that  the  railroad  and  its  appur- 
tenances were  not  assessed  or  equalized  upon 
that  principle  in  any  of  th^  counties  whose 
collectors  are  made  parties;  but  that,  on  the 
contrary,  they  dumped  said  lands  and  super- 
structure and  considered  them  as  one  thing, 
and  ascertained  their  value  by  taking  into 
account  the  franchises  of  said  company  and 
their  value,  the  cost  of  construction,  fills, 
embankments,  tunnels,  cuts,  and  snow-sheds, 
and  the  fact  that  said  road  extends  from  San 
Jose,  in  the  state  of  California,  to  Ogden,  in 
the  territory  of  Utah — a  distance  of  about 
eight  hundred  and  seventy-five  miles — and 
there  forms  a  junction  with  the  Union  Pacific, 
and  constitutes  a  part  of  a  line  of  railways 
extending  from  the  Pacific  to  the  Atlantic 
Ocean,  and  the  amount  of  business  transacted 
by  said  plaintiff  on  said  road,  and  the  profits 
derived  by  said  plaintiff  therefrom;  all  of 
which,  as  complainants  aver,  was  contrary 
to  the  rules  prescribed  by  the  statute  of  such 
state  in  such  cases  made  and  provided.'  If 
this  is  so — and,  for  the  purposes  of  this  mo- 
tion heard  upon  the  bill  alone»  the  allegation 
must  be  taken  as  true — the  assessment  was 
made  in  direct  violation  of  the  provisions  of 
the  statute.  Upon  the  hypothesis  alleged 
many  elements  were  considered  which  the 
statute  does  not  contemplate.  In  addition 
to  other  improper  elements  considered,  such 
an  assessment  would  be  equivalent  to  taking 
the  valuation  of  an  undivided  part  of  the 
whole  road  extending  entirely  across  two 
states  and  a  part  of  a  territory,  and  in  prin- 
ciple like  the  case  of  Sangamon,  etc.  R.  Co. 
V.  Morgan  County,  14  111.  163.  It  would  be 
taking  into  consideration  value  given  to  it 
by  its  connection  with  other  property  outside 
of  the  said  counties,  and  even  outside  the 
state  in  which  the  assessments  were  made; 
or,  in  other  words,  assessing  the  entire  road, 
including  property  outside  of  the  several 
counties  and  state  where  the  assessments 
were  made,  and  then  taking  a  proportionate 
part  of  the  whole,  corresponding  to  the  num- 
ber of  miles  of  road  situated  in  the  particu- 
lar county  where  the  assessment  is  made.  If 
the  assessment  had  been  made  in  the  mode, 
and  upon  the  principle  prescribed  by  the 
statute  without  actual  fraud;  it  would,  doubt- 
less, be  incompetent  for  the  court  to  in- 
quire into  any  error  of  judgment  in  ascertain- 
ing the  value,  however  gross  it  might  be.  The 
law  has  devolved  upon  the  assessors  the  sole 
duty  of  determining  the  amount  and  upon 
the  boards  of  equalization  the  duty  and  pow- 
er of  equalizing,  and  their  determination  is 
final,  provided  they  act  in  the  mode  and  upon 
the    principle    which    the  .statute    requires. 


But  they  cannot  depart  from  the  mode  or  the 
principle  prescribed,  for  when  they  do  this, 
they  act  without  authority.  The  court  can 
only  inquire  as  to  whether  they  have  pursued 
the  statute.  In  this  ease,  the  allegations  of 
the  bill  being  taken  as  true,  as  they  must  be, 
as  now  presented,  it  is  apparent  that  the 
assessment  has  not  been  made,  or  equalized 
in  pursuance  of  the  statute,  either  in  the 
mode  of  assessment,  namely,  by  assessing  the 
land  and  improvements  separately,  or  in  the 
principle  adopted  for  ascertaining  the  value." 
The  value  of  railroad  bridges  is  arrived  at 
in  the  same  manner  as  other  real  estate  and 
they  are  valued  as  a  part  of  the  system  and 
not  at  their  bare  cost.  Alexandria  Canal  K. 
etc.  Co.  V.  District  of  Columbia,  1  Mackey 
(D.  C.)  217;  People  v.  Atchison,  etc.  R.  Co. 
206  111.  252,  68  N.  E.  1059;  State  v.  Hannibal, 
etc.  R.  Co.  »7  Mo.  848,  10  S.  W.  436;  State 
V.  Louisiana,  etc.  R.  Co.  215  Mo.  479,  114 
S.  W.  956;  Williams  v.  Bettle,  60  N.  J.  L. 
132,  11  Atl.  17;  Schmidt  v.  Galveston,  etc. 
R.  Co.  (Tex.)  24  S.  W.  547.  Compare  State 
V.  Hannibal,  etc.  R.  Co.  89  Mo.  98,  14  S.  VV. 
511.  In  Chicago,  etc.  R.  Co.  v.  Com.  115 
Ky.  278,  72  S.  W.  119,  24  Ky,  L.  Rep.  2124, 
it  was  said:  "It  is  tht^  contention  of  ap- 
pellee that  this  bridge  has  a  franchise  value 
separable  from  the  general  franchise  of  the 
railway  company.  We  think  not.  W^hen  a 
bridge  is  a  part  of  one  system,  built  and 
operated  under  one  charter  and  owned  by  the 
same  company  as  the  railway  line  with  which 
it  is  connected,  it  does  not  have  a  separate 
franchise  value  for  the  purpose  of  assessment 
for  taxation.  The  whole  scheme  of  such 
assessment,  under  our  statute,  contemplates 
the  valuation  of  the  franchises  of  railway 
companies  as  entireties.  It  was  shown  by 
the  facts  in  this  case  that  the  State  Board  of 
Assessment  and  Valuation  had  included  the 
earning  rapacity  and  earnings  of  this  bridge, 
together  with  appellant's  other  property  and 
earnings,  in  arriving  at  the  valuation  placed 
upon  the  franchises  of  the  companies  for  each 
of  the  years  1895  to  1899,  inclusive."  And  in 
Minneapolis  St.  P.  A.  S.  S.  M.  Ry.  Co.  v. 
Douglas  Co.  reported  in  full  post,  this  vol- 
ume at  page  1199,  an  ore  and  merchandise 
dock  was  valued  as  an  integral  part  of  the 
entire  system. 

F/.  Deductiaw^ 

In  Coulter  v.  Louisville,  etc.  R.  Co.  196 
U.  S.  599,  26  S.  Ct.  342,  49  U.  S.  (L.  ed.) 
615,  reversing  131  Fed.  282,  wherein  it  ap- 
peared that  a  general  undervaluation  of  prop- 
erty in  a  state  was  not  extended  to  railroad 
property  by  the  state  board  of  valuation  and 
assessment,  but  that  the  assessment  was 
made  in  good  faith,  it  was  held  that  the 
valuation  would  stand.     In  Taylor  v.  Louis- 
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ville,  etc.  R.  Co.  88  Fed.  350,  31  CCA.  637, 
certiorari  denied  172  U.  S.  647,  19  S.  Ct. 
887,  43  U.  S.  (L.  ed.)  1182,  wherein  it  ap- 
peared that  railroad  property  was  assessed 
on  a  twenty-five  per  cent  higher  basis  than 
other  property  the  assessment  was  held  to  be 
invalid.  See  also  Cincinnati  v.  Southern  Ry. 
V.  Guenther,  19  Fed.  395.  Compare  Illinois, 
etc.  R.  Co.  V.  Stookey,  122  111.  358,  13  N.  E. 
516,  31  Am.  &  Eng.  R.  Cas.  479. 

It  has  been  declared  that  among  other 
deductions  to  be  made  in  fixing  the  amount 
of  a  railroad  company's  tax,  was  the  amount 
paid  for  taxes  on  real  estate  not  used  for 
railroad  purposes.  State  v.  New  York,  etc. 
R.  Co.  60  Conn.  326,  22  Atl.  766.  It  has 
been  held  that  where  a  domestic  railroad  cor- 
poration acquired  the  property  of  another 
railroad  company  which  was  subject  to  cer- 
tain liens,  the  liens  should  be  deducted  in 
arriving  at  the  valuation  of  the  property. 
People  V.  Feitner,  61  App.  Div.  129,  70  N. 
Y.  S.  600,  affirmed  171  N.  Y.  641,  63  N.  E. 
786. 


HORTHERN  PACIFIC  RAILWAY 
COMPANY 

v. 
PIERCE  COUNTY  ET  AK 


Washington  Supreme  Court — January  8,* 

1914. 


77  Wash.  315;  187  Poo.  433. 


Taxation    »    Valnatloa     of    Railroad 
Property. 

A  strip  of  land  approximately  100  feet 
wide  and  21  miles  long,  procured  by  a  rail- 
way company  for  the  relocation  of  its  road, 
was  valued  at  $137,980,  being  an  average 
valuation  of  $1,000  per  acre  on  land  within 
city  limits  and  of  $500. per  acre  on  land  out* 
side  the  city  limits.  The  average  valuation 
of  other  land  within  the  city  was  less  than 
$150  per  acre  and  on  other  land  outside  the 
city  less  than  $40  per  acre,  and  no  shore 
lands  similarly  situated  to  the  railroad  land 
was  valued  to  exceed  one-third  of  the  value 
placed  upon  the  railroad  land.  The  railroad 
land  extended  along  the  shore,  but  the  com- 
pany had  no  monopoly  of  shore  lands,  since 
not  only  were  there  other  lands  on  the  shore 
suitable  for  right  of  way  purposes  but,  under 
the  Defile  Act  (Laws  1890,  p.  301),  any 
other  railroad  company  could  in  case  of  neces- 
sity, require  surrender  of  a  portion  of  such 
railroad  land.  The  state  tax  conunissioner 
valued  all  railroad  grades  upon  which  ties 
were  not  laid  at  $1,320  per  mile,  and  an 
extension   of  the   strip   of  land   in  question 


into  another  county  was  there  valued  at  this 
rate,  and  this  strip  in  the  preceding  year  was 
valued  at  only  about  one-fourth  of  the  pres- 
ent valuation,  though  lands  generally  were 
worth  more  then  than  now.  Held,  that  the 
discrepancy  in  the  valuation  of  the  lands  was 
so  gross  as  to  amount  to  constructive  fraud, 
and  that  no  valuation  of  such  strip  of  rail- 
road land  in  excess  of  $46,993.34  could  stand. 
[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Pierce  county: 
Eastebdat,  Judge. 

Action  to  recover  taxes  paid  under  protest 
Northern  Pacific  Railway  Company,  plaintiff, 
and  Pierce  County  et  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    Kkvkbsed. 

Geo,  T,  Reidy  J.  W.  Quick,  and  L.  B.  da 
Ponte  for  appellant. 

Lorenzo  Dow  and  TF.  W.  Keyes  for  respond- 
ents. 

[316]  FuLLEKTOK,  J. — ^In  the  years  1911 
and  1912,  the  appellant.  Northern  Pacific 
Railway  Company,  owned  a  tract  of  land, 
approximately  100  feet  in  width  and  21  miles 
in  length,  extending  from  a  certain  point  in 
the  city  of  Taeoma,  called  in  the  record  the 
west  portal  of  the  Point  Defiance  tunnel, 
southerly,  following  near  the  shores  of  Puget 
Sound,  to  the  boundary  line  between  the  coun- 
ties of  Pierce  and  Thurston.  The  land  was 
procured  by  the  railway  for  railway  purposes; 
it  being  intended  for  use  as  a  part  of  its 
right  of  way  for  the  relocation  of  its  railroad 
between  the  city  of  Tacoma,  in  Pierce  county, 
and  the  town  of  Tenino,  in  Thurston  county, 
which  the  company  contemplated  making. 
The  land  lies  wholly  within  the  county  of 
Pierce  and,  for  approximately  one-third  of 
the  way,  within  the  boundary  lines  of  the 
city  of  Tacoma.  For  the  purposes  of  taxation 
for  the  year  1912,  the  assessor  and  board 
of  equalization  of  the  coimty  of  Pierce  valued 
the  land  lying  within  the  boundaries  of  the 
city  of  Tacoma  at  an  average  of  $1,000  per 
acre,  and  that  lying  without  such  limits,  at 
an  average  of  $500  per  acre.  The  land  at 
that  time  contained  no  improvements  what- 
ever, but  lay  in  a  state  of  nature,  and  was 
undistinguishable  from  the  abutting  and  ad- 
jacent lands,  save  only  as  it  may  have  been 
marked  off  by  stakes  driven  to  mark  its  gen- 
eral course.  On  the  assessment  roll,  the  land 
was  described  as  parts  of  the  several  tracts 
from  which  it  was  originally  taken,  and  sepa- 
rately assessed  as  such,  altiiough,  as  we  say, 
at  a  uniform  rate  per  acre.  The  assessed 
valuation  aggregated  $137,980,  on  which  a 
levy  was  made  of  $3,272.58. 

The  appellant  railway  company  ODnceived 
that  the  property  had  been  grossly  overvalued. 
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and,  estimating  that  its  actual  value  was  not 
to  exceed  $31,360,  and  that  a  proper  levy 
thereon  would  not  exceed  $737^1,  tendered 
this  sum  in  lieu  of  the  assessment  actually 
levied.  The  taxing  officers  refused  to  receive 
the  amount  tendered  in  satisfaction  of  the 
levy,  whereupon  the  railway  company  paid 
the  entire  sum  under  protest,  and  thereupon 
instituted  the  present  action  to  recover  [317] 
back  from  the  county  the  difference  between 
the  amount  of  the  tax  it  concedes  to  be  due 
and  the  amount  actually  paid.  The  lower 
court,  after  a  trial,  dismissed  the  action. 
This   appeal   followed. 

If  we  are  to  consider  the  land  in  question 
as  merely  a  part  and  parcel  of  the  general 
territory  of  which  it  forms  a  part,  the  evi- 
dence discloses  that  it  is  palpably  and  grossly 
overvalued  by  the  assessor.  It  was  shown 
that,  whereas,  the  lands  of  the  appellant  in 
the  city  limits  of  the  city  of  Tacoma  were 
valued  at  the  rate  of  $1,000  per  acre,  the 
abutting  and  adjoining  lands,  in  many  in- 
stances and  tracts  from  which  the  right  of 
way  was  taken,  were  assessed  at  from  $40  to 
$300  per  acre,  the  average  valuation  being 
less  than  $150  per  acre;  that,  outside  of  the 
city  limits,  while  the  right  of  way  was  as- 
sessed at  an  average  valuation  of  $500,  the 
adjoining  and  abutting  lands  were  assessed 
at  from  $5  to  $165  per  acre,  the  average  valu- 
ation being  less  than  $40  per  acre.  Since  it, 
was  shown  that  these  adjoining  and  abutting 
lands  were  assessed  at  their  fair  value,  it 
requires  no  argument  to  demonstrate  that, 
if  these  several  tracts  of  land  forming  this 
right  of  way  were  still  in  the  hands  of  the 
owners  from  whom  the  appellant  purchased 
them,  they  are  grossly  overvalued,  so  much 
so,  indeed,  as  to  require  relief. 

Is  the  land  of  greater  value  than  the  adjoin- 
ing and  abutting  lands  because  of  its  single 
ownership,  or  peculiar  situation?  The  re- 
spondent argues  that  it  is.  It  does  not  claim, 
of  course,  that  the  land  has  any  peculiar  or 
any  greater  value  than  the  surrounding  lands 
because  it  is  owned  by  a  railroad  company, 
or  because  it  will  be  used  for  railroad  pur- 
poses; but  it  contends  that  it  occupies  the 
water  front  of  Puget  Sound  for  the  greater 
part  of  the  way,  and  is  the  only  feasible  and 
practicable  means  of  approach,  with  proper 
grades  and  curves,  for  a  railroad  into  the 
city  of  Tacoma  from  the  south,  and  as  such 
has  a  special  and  peculiar  value  not  possessed 
by  the  adjoining  and  abutting  lands.  It  con- 
tends further,  also,  that  there  is  no  evidence 
in  the  record  that  the  [318]  land  when  con- 
sidered with  reference  to  these  particular 
features,  is  grossly  or  excessively  overvalued. 

But  it  seems  to  us  that  these  contentions 
are  not  wholly  justified  by  the  record.  The 
strip  of  land  in  question,  it  is  true,  follows 
the  general  contour  of  the  shores  of  Puget 


Sound  for  its  greater  distance,  but  the  plats 
introduced  in  evidence  show  that  it  is  taken, 
for  the  greater  part,  from  the  uplands.  The 
tracts  left  between  the  strip  and  the  shore 
line  are,  in  many  instances,  narrow,  but  they 
are  of  sufficient  width  for  use,  and  no  mo- 
nopoly of  the  shore  lands  was  acquired  by 
the  acquisition  of  the  right  of  way.  In  this 
connection,  it  may  be  noticed,  also,  that  the 
valuations  placed  upon  the  shore  or  tide  lands 
by  the  assessor  which  were  not  taken  by  the 
railway  company  did  not,  in  any  instance  to 
which  our  attention  has  been  called,  exceed 
one -third  of  the  value  placed  on  the  lands  of 
the  railway  company.  As  to  this  being  the 
only  feasible  and  practicable  pass  for  a  rail- 
way into  Tacoma  from  the  south,  the  only 
witness  who  was  seemingly  competent  to  give 
evidence  on  the  question,  a  civil  engineer, 
testified  that  another  railroad  could  be  built 
paralleling  one  built  upon  this  tract  of  land 
at  practically  the  same  cost.  Moreover,  if  the 
contention  of  the  respondent  that  this  was 
the  only  feasible  route  for  a  railway  were 
true,  the  railway  company  first  acquiring  it 
could  have  no  monopoly  of  its  use.  Under  the 
act  of  the  legislature  of  this  state  kno\vii  as 
the  Defile  Act,  any  other  railway  company 
finding  it  necessary  to  build  over  the  same 
route  can  compel  the  present  owners  to  sur- 
render to  it  a  part  of  the  right  of  way  at  all 
places  where  the  necessities  of  the  case  re- 
quired it.  Laws  1890,  p.  301;  Rem.  &  Bal. 
Code,  §  933  (P.  C.  171  §  180c).  North  Coast 
Ry.  v.  Northern  Pac.  R.  Co.  48  Wash.  529, 
94  Pac.  112. 

Since,  therefore,  the  tract,  at  the  time  the 
valuation  was  made,  was  in  a  state  of  nature, 
unimproved  in  any  particular,  and  undis- 
tinguishable  from  the  adjoining  and  surround- 
ing lands  to  the  ordinary  observer,  its  only 
claim  to  an  enhanced  [319]  value  is  that  it 
formed  a  continuous  strip  in  the  hands  of  a 
single  owner.  But  conceding  that  this  gives 
it  a  value  in  excess  of  the  surrounding  lands 
the  title  to  which  is  in  the  hands  of  a  number 
of  owners,  we  cannot  think  the  added  value 
anywhere  near  equals  the  added  value  the 
assessor  chose  to  put  upon  it.  Indeed,  it  ap- 
pears to  us  that  discrepancy  is  so  gross  as 
to  amount  to  constructive  fraud.  Its  actual 
assessable  value  is,  however,  not  easily  de- 
terminable from  the  record,  but  we  think 
there  was  evidence  from  which  a  proper  value 
could  be  ascertained.  In  addition  to  showing 
the  excess  of  valuation  over  the  abutting  and 
surrounding  lands,  it  was  shown  that  the 
state  tax  commission,  on  lands  coming  with- 
in their  jurisdiction  situated  similarly  to 
these  lands,  that  is  to  say,  "All  railroad 
grades,  and  rights  of  way,  upon  which  the  ties 
have  not  been  laid,*'  had  placed  a  uniform 
valuation  of  $1,320  per  mile,  or  25  cents  per 
lineal  footj  and  that  the  assessor  of  Thurston 
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county  had  placed  a  value  on  this  same  right 
of  way  where  it  extended  into  Thurston 
county  at  this  rate.  It  was  shown,  also,  that 
the  assessor  of  Pierce  county  for  the  year 
preceding  the  year  of  this  assessment  had 
placed  a  value  thereon  of  about  one-fourth  of 
the  present  valuation,  and  that  lands  general- 
ly in  this  vicinity  had  rather  decreased  than 
increased  in  value  during  the  interim.  Tak- 
ing these  figures  as  a  basis,  wc  are  satisfied 
that  no  assessment  in  excess  of  $45,993.34 
should  be  permitted  to  stand. 

The  judgment  of  the  court  below  is  there- 
fore reversed,  with  directions  to  allow  a  re- 
covery of  the  taxes  paid  in  excess  of  a  tax 
based  on  an  assessed  valuation  of  $45,993.34. 

Crow,  C.  J.,  Mount,  Morris,  and  Parker, 
JJ.,  concur. 


NOTE. 

The  holding  of  the  reported  case,  that  a 
tract  of  land  held  by  a  railroad  company  and 
intended  to  be  used  as  a  railroad  bed,  but  as 
yet  unimproved,  could  not  be  valued,  because 
of  the  fact  that  it  formed  a  continuous  strip 
of  land  in  the  hands  of  one  owner,  at  five  or 
six  times  the  value  of  surrounding  land,  does 
not  conflict  with  the  general  rule  that  rail- 
road property  must  be  valued  as  part  of 
an  entire  system.  For  a  collection  of  the 
cases  discussing  the  valuation  of  railroad 
property  for  the  purpose  of  taxation,  see  the 
note  to  Northern  Pacific  Railway  Co.  v.  State, 
reported,  ante,  this  Tolume,  at  page  1166. 


I.AKE  TAHOE  RAILWAY  AND 
TRANSPORTATION  COMPANY. 

V. 

ROBERTS. 

California  Supreme  Court — October  5,  1914. 
108  Col.  5S1;  143  Pac.  780. 


Same. 

Under  Const,  art.  13,  §  14,  imposing  a  tax 
on  any  property  or  any  part  thereof  used  ex- 
clusively in  the  operation  of  a  railroad  com- 
pany's business,  only  property  used  exclusive- 
ly or  a  severable  part  of  property  so  ex- 
clusively used  in  the  operation  of  the  busi- 
ness can  be  taxed,  and  where  property  is 
partly  used  for  railroad  purposes  the  gross 
returns  from  the  partial  use  are  not  an  ele- 
ment in  assessing  the  tax. 

[See  note  at  end  of  this  case.] 

Same. 

That  the  operation  of  steamboats  by  a  rail- 
road company  stimulates  and  increases  its 
rail  receipts  and  induces  travel  over  its  rails 
does  not  render  the  steamers  taxable  as  prop- 
erty used  exclusively  in  the  operation  of  the 
railroad  business  within  Const,  art.  13,  §  14. 

[See  note  at  end  of  this  case.] 

Same. 

If  St.  1911,  p.  534,  §  8,  providing  relative 
to  the  taxation  of  public  service  corporations 
that  the  operative  property  of  the  companies 
enumerated  therein  shall  also  include  any 
property  not  enumerated  that  may  be  rea- 
sonably necessary  for  use  by  such  companies 
exclusively  in  the  operation  and  conduct  of 
the  particular  kinds  of  business  enumerated 
in  that  act,  conflicts  with  Const,  art.  13,  §  14, 
limiting  the  tax  on  the  property  of  railroad 
companies  to  property  or  any  part  thereof 
used  exclusively  m  the  operation  of  their 
business,  the  provision  of  the  Constitution 
must  prevail  and  the  statute  cannot  be  up- 
held. 

[See  note  at  end  of  this  case.] 

Ferrlea  —  Wliat  la   Ferryboat. 

Steamers  operated  by  a  railroad  company 
on  Lake  Tahoe  which  carry  goods  and  pas- 
sengers between  California  points,  Nevada 
points  and  interstate  points  are  not  '* ferry- 
boats" within  Pol.  Code,  §  3643,  defining 'a 
ferryboat  as  a  vessel  traversing  across  any 
of  the  waters  of  the  state  between  two 
constant  points  regularly  employed  for  the 
transfer  of  passengers  and  freight,  author- 
ized by  law  so  to  do,  and  also  any  boat 
employed  as  a  part  of  the  system  of  a  rail- 
road for  the  transfer  of  passengers  and 
freight  plying  at  regular  and  stated  periods 
between  two  points. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco:  Sturtkvant, 
Judge. 


Taxation     —     Valuation     of     Railroad 
Property. 

A  steamboat  in  operation  being  a  single  in- 
divisible fabric,  where  it  is  not  used  exclu- 
sively in  the  business  of  a  railroad  company, 
a  part  thereof  cannot  be  so  exclusively  used 
within  Const,  art.  13,  §  14,  imposing  a  tax 
based  on  gross  revenue  on  certain  enumerated 
properties  of  railroad  companies  and  on  other 
property  or  any  part  thereof  used  exclusively 
in  the  operation  of  their  business. 

[See  note  at  end  of  this  case.] 


Action  to  recover  taxes  paid  under  protest 
Lake  Tahoe  Railway  and  Transportation 
Company,  plaintiff,  and  E.  D.  Roberts,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facta  are  stated  in  the  opinion. 
Affirmed. 

V.  8.  Wehh  and  Raymond  Benfamim  for 
appellant. 

PilUhury,  Madison  d  Sutro,  Alfred  8uiro 
and  A.  D,  Plate  for  respondent. 
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[552]  Hjsnshaw,  J. — This  action  was 
brought  to  recover  taxes  paid  by  plaintiff  un- 
der protest  as  haying  been  illegally  exacted. 
Judgment  passed  for^  plaintiff  and  the  defend- 
ant as  state  treasurer  appeals. 

Plaintiff  is  a  California  corporation  and 
owns  a  railroad  running  from  the  town  of 
Truckee  to  the  town  of  Tahoe  in  the  state  of 
California.  At  Truckee  its  railroad  connects 
with  the  Southern  Pacific  railroad.  It  also 
owns  four  steamers  which  are  operated  on 
Lake  Tahoe  and  which  carry  goods, and  pas- 
scngv^rs  between  California  points  on  the  lake, 
between  Nevada  points  on  the  lake,  and  be- 
tween interstate  points  on  the  lake.  It  has 
a  traffic  arrangement  with  the  Southern  Paci- 
fic Company  by  which  rail  passengers  of  the 
latter  may  be  conveyed  over  the  railroad  of 
the  plaintiff  and  upon  its  steamers  to  desig- 
nated points  on  Lake  Tahoe  in  either  Cali- 
fornia or  Nevada.  It  therefore  publishes  and 
files,  as  required  by  law,  with  the  railroful 
commission  of  the  state  of  California  and 
with  the  interstate  commerce  commission,  of- 
ficial tariff  sheets  indicating  these  facts  and 
specifying  its  charges  for  transportation. 
The  steamers  are  not  only  owned  by  but  oper- 
ated by  the  corporation  plaintiff.  Forty-five 
per  cent  of  the  gross  receipts  from  the  opera- 
tion of  the  steamers  is  obtained  from  purely 
local  trafic.  In  the  winter  months  the  rail- 
road entirely  suspends  operations,  but  the 
steamers  continue  in  business  carrying  pas- 
sengers, mail,  freight,  and  express.  No  part 
of  the  receipts  of  the  steamer  transportation 
is  received  as  compensation  for  railroad  serv- 
ice, and  conversely,  no  part  of  the  receipts 
from  the  railroad  transportation  is  received 
as  compensation  for  steamer  service. 

As  required  by  law  the  plaintiff  filed  with 
the  state  board  of  equalization  its  report  of 
the  matters  and  things  required  for  purposes 
of  taxation  for  the  year  1912.  Subsequently, 
pursuant  to  a  requept  of  the  board  and  under 
protest,  it  furnished  a  statement  of  its  gross 
receipts  from  the  operation  [553]  of  its  steam- 
ers. Tliis  consisted  of  the  total  amount  of 
receipts  from  the  business  of  the  steamers  be- 
ginning and  ending  within  the  state  of  Cali- 
fornia, and  a  proportion  of  the  interstate 
business  based  upon  the  relation  of  the  mil- 
eage of  such  business  conducted  within  the 
state  to  the  entire  mileage  of  the  interstate 
business  as  provided  in  section  14  of  article 
XIII  of  the  constitution.  The  board  of  equali- 
zation levied  a  tax  amounting  to  $908.68 
against  plaintiff  upon  the  steamer  earnings. 
Plaintiff  paid  this  tax  under  protest  and  sub- 
sequently brought  its  action  for  the  recovery 
thereof.  The  court  found  that  the  steamers 
were  not  used  exclusively  in  the  operation 
of  the  railroad  business  of  the  plaintiff,  in 
whole  or  in  part,  and  they  were  not  and  are 
not  properly,  reasonably,  or  at  all  necessary 


for  the  use  by  plaintiff  exclusively  in  the 
operation  of  its  railroad  business.  The  court 
therefore  concluded  that  the  steamers  were 
not  subject  to  taxation  under  the  gross  reve- 
nue system  but  were  subject  at  the  hands  of 
local  assessors  to  ad  valorem  taxes  which 
they  had  paid. 

The  question  thus  presented  is  an  extremely 
simple  one,  resting  as  it  does,  solely  upon  the 
meaning  of  the  language  of  section  14  of 
article  XIII  of  the  constitution,  which  de- 
clares, that  based  upon  gross  revenue  railroad 
companies  shall  pay  a  tax  to  the  state  upon 
certain  enumerated  properties  "and  other 
property,  or  any  part  thereof,  used  exclusively 
in  the  operation  of  their  business  in  this 
state."  The  brief  statement  of  facts  above 
set  forth  shows  conclusively  that  the  steam- 
boats of  the  plaintiff  were  not  used  exclusive- 
ly in  their  railroad  business,  and  with  equal 
conclusiveness  it  shows  that  no  severable  part 
of  the  steamers  is  used  exclusively  in  the 
operation  of  the  business,  for  manifestly  a 
steamer  in  operation  being  a  single,  indiviaible 
fabric,  while  it  may  be  said  that  it  is  partly 
used  for  a  given  purpose,  it  cannot  be  said, 
as  the  constitution  declares,  that  "any  part 
thereof"  is  so  used. 

But  appellant  argues  that  the  tax  commis- 
sion which  framed  this  constitutional  pro- 
vision, and  the  legislature  which  proposed  it, 
were  composed  of  men  of  experience  and 
knowledge  '^who  ought  not  to  be  charged  even 
by  inference  with  having  intended  when  in- 
dicating the  character  of  the  property  to  be 
taxed  in  the  manner  proposed,  to  have  de- 
liberately used  language  with  a  view  to  the 
result  that  would  necessarily  follow"  from 
the  most  natural  construction  of  that  lan- 
guage above  [554J  indicated.  Therefore,  ap- 
pellant argues  that  the  language  does  not 
mean  what  it  says  but  does  mean  that  if  any 
property  is  partly  used  for  railroad  purposes, 
that  partial  use  to  the  extent  of  its  value 
estimated  upon  the  business'  gross  returns, 
is  subject  to  be  thus  taxed.  To  the  inference 
of  the  experience  and  intelligence  of  the  tax 
commission  and  of  the  legislature  we  may 
give  ready  assent,  but  it  is  precisely  for 
this  reason  and  because  these  constitutional 
provisions  were  thus  prepared  with  care  by 
men  understanding  the  plain  use  of  plain 
language  that  the  construction  for  which  ap- 
pellant contends  may  not  be  sustained.  Ap- 
pellant, while  arguing  for  the  intelligence 
of  the  framers  of  this  constitutional  provision, 
asks  us  to  declare  that  their  language  does 
not  mean  what  it  says,  but  something  radi- 
cally and  essentially  different  from  what  it 
says.  Thus,  if  the  framers  of  this  provision 
had  roean^  that  any  piece  of  property  par- 
tially used  in  the  railroad  business  should  be 
partially  taxed  they  would  have  said  so. 
But  what  they  have  said  is  that  only  property 
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exclusively  used,  or  only  some  part  of  it  ex- 
clusively used,  should  be  so  taxed>  with  the 
result  that  when  not  so  exclusively  used  the 
old  form  of  local  taxation  should  still  obtain. 
If  confirmation  of  this  meaning  of  plain 
language  were  required  it  will  be  found  in 
the  practical  difficulties  which  would  arise 
from  the  construction  contended  for  by  ap* 
pellant,  difficulties  which,  if  that  construction 
was  ever  contemplated  by  the  framers  of  the 
constitutional  provision,  they  would  have 
removed  by  provisicms  of  law.  To  illustrate, 
if  this  substituted  percentage  tax  based  on 
revenue  is  to  apply  to  a  single  piece  of  prop- 
erty partly  used  for  railroad  purposes,  that 
indivisible  portion  of  it  not  so  partly  used 
must  be  subject  to  local  taxation  by  local 
assessors  under  the  strict  ad  valorem  tax,  or 
it  escapes  taxation  altogether.  How  shall 
a  local  assessor  assess  a  portion  of  a  steam- 
boat? What  portion  shall  be  assess  and  what 
shall  be  the  ad  xmlorem  value  placed  upon  the 
portion  which  he  does  assess?  All  these 
would  be  practical  questions  under  appel- 
lant's contention  and  would  require  answer 
at  the  hands  of  the  law.  The  fact  that  these 
manifest  contingencies  have  not  been  pro- 
vided for  by  law  is  additional  evidence  that 
the  framers  of  the  constitution  meant  what 
they  said, — namely,  that  only  property  used 
exclusively,  or  only  a  severable  paH  of  prop- 
erty used  exclusively  in  the  operation  of  the 
business  of  the  company,  should  be  included 
in  the  list  of  property  [555]  whose  sole  and 
only  tax  is  covered  by  the  gross  revenue  per- 
centage, and  that  the  earnings  of  ether  prop- 
erties not  so  exclusively  used  in  whole  or  in 
part  are  not  an  element  in  the  admeasure- 
ment of  this  tax. 

I  The  cases  uniformly  so  hold.  Thus,  in 
Chicago,  etc.  R.  Co.  v.  Rhein,  135  la.  404,  112 
N.  W.  823,  the  statute  declared  that  the  rail- 
way property  taxed  should  include  all  prop- 
erty **real  or  personal,  exclusively  used  in  the 
operation  of  such  railway."  The  supreme 
•court  held  that  the  telegraph  lines  of  the  rail- 
road which  were  used  in  the  ordinary  transac- 
tion of  its  railroad  business  but  which  were 
also  leased  to  the  Western  Union  Telegraph 
Company  were  not  exclusively  used  in  the 
railroad  business  and  therefore  were  not  with- 
in the  purview  of  the  statute.  In  Herter  v. 
Chicago,  etc.  R.  Co.  114  la.  330,  86  N.  W. 
266,  it  was  decided  that  while  grain  elevators, 
operated  by  a  railroad,  were  necessary  and 
proper  in  the  conduct  of  the  road,  they  were 
not  exclusively  used  in  such  conduct  within 
the  taxing  statute  if  they  were  used  by  others. 
And  to  like  effect  is  the  decision  of  the  su- 
preme court  of  Illinois  in  Illinois  Cent.  R. 
Co.  V.  People,  119  111.  137,  6  N.  E.  451. 

Further,  it  is  argued  that  the  ste&mboata 
are  a  necessary  part  of  plaintiff's  business 
jind  "to  say  that  tliey  are  not  a  necessary  part 


is  to  say  that  plaintiff  would  carry  as  many 
passengers  over  its  rails  to  Tahoe  if  no  way 
existed  for  those  passengers  to  reach  other 
points  on  the  lake  besides  Tahoe.  We  doubt 
if  any  one  would  deny  that  the  operation  of 
the  steamboats  on  the  lake  stimulates  and  in- 
creases plaintiff's  rail  receipts  and  induces 
travel  over  its  rails  that  would  not  be  gained 
if  Tahoe  was  the  only  destination.''  All  this 
may  be  conceded  but  it  is  in  no  sense  deter- 
minative of  the  question  here,  which  is  one 
of  exclusive  use.  Thus,  in  Illinois  Cent.  R. 
Co.  V.  Irvin,  72  111.  452,  where  the  precise 
question  was  whether  a  steamboat  owned  by 
a  railroad  was  railroad  property,  it  was  said 
that  ''The  only  purpose  and  use  of  the  steam 
boat  is  to  facilitate  and  extend  appellant's 
business  as  a  common  carrier  to  and  from 
points  south  of  Cairo,"  and  the  court  declar(>d 
that  the  boat  was  not  railroad  property  and 
that  the  fact  that  the  use  of  it  added  greatly 
to  the  revenue  of  the  company  was  not  rele- 
vant to  prove  that  the  boat  was  railroad 
property.  In  the  same  way  the  supreme  court 
of  Minnesota  in  Hennepin  County  v.  St.  Paul, 
etc.  R.  Co.  42  [556]  Minn.  238.  44  X.  W.  63, 
decided  that  a  hotel  owned  by  the  railroad 
company  on  the  shores  of  Lake  Minnetonka, 
over  ninety  per  cent  of  the  guests  of  which 
came  over  defendant's  railroad  and  which 
thus  largely  contributed  to  its  business  and 
income,  bore  no  other  relation  to  the  opera- 
tion of  the  railroad  than  did  any  other  enter- 
prise which  might  tend  to  improve  the  lat- 
ter's  business.  And  to  the  same  effect  is 
Milwaukee,  etc.  R.  Co.  v.  Crawford  Countv, 
29  Wis.  116. 

We  need  not  be  at  pains  to  discuss  the 
proviso  in  the  act  of  the  legislature  of  1911 
(Stats.  1911,  chap.  335,  subd.  8)  which  de- 
fines operative  property.  If  the  definition  is 
in  harmony  with  the  language  of  the  consti- 
tution it  does  not  affect  the  discussion  herein- 
before had.  If  the  definition  does  violence 
to  the  language  of  the  constitution  to  that 
extent  it  cannot  be  upheld  for  the  definition 
of  the  constitution  itself  must  prevail.  San 
Diego,  etc.  R.  Co.  v.  State  Board  of  Equaliza- 
tion, 165  Cal.  564,  132  Pac.  1044. 

That  these  steamers  may  not  be  classed  as 
ferryboats  under  section  3643  of  the  Political 
Code  is  manifest  from  a  reading  of  the  sec- 
tion, as  well  as  from  the  authority  of  Illinois 
Cent.  R.  Co.  v.  Irvin,  72  111.  452. 

For  these  reasons  the  judgment  appealed 
from  is  affirmed. 

Lorigan,  J.,  Sloss,  J.,  Shaw,  J.,  and  Mel- 
vin,  J.,  concurred. 


NOTE. 

The  reported  case,  in  construing  a  consti- 
tutional provision  declaring  a  state  tax  on 
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certain  enumerated  property  of  railroad  com- 
panies and  other  property  or  any  part  there- 
of used  ezclusively  in  the  operation  of  their 
business  in  the  state,  holds  that  a  steamboat 
used  partly  in  the  service  of  the  railroad  and 
partly  in  other  service,  is  not  to  be  valued 
MS  property  used  exclusively  iii  the  railroad 
business.  For  a  comprehensive  discussion  of 
the  valuation  of  railroad  property  for  the 
purpose  of  taxation,  see  the  note  to  Northern 
Pacific  R.  Co.  ▼.  State,  reported^  ante,  this 
volume,  at  page  1160. 


MINNHAFOLIS,  8T.  PAUI.  AND 
8AULT  STE.  MABIE  RAILWAY 
COMPANY 

▼. 
DOUGIJkS  COUNTY  ET  AI- 

Wisconsin  Supreme  Court— January  12,  1915. 

1&9  Wis.  408;  150  N.  W.  422. 


TAJcatlon    —    Valuation     of    Railroad 
Property. 

An  ore  dock  and  merchandise  dock  con- 
structed by  a  railroad  company  at  a  lake 
terminal,  equipped  with  the  proper  appli- 
ances  "necessary'^  to  enable  the  railroad  to 
properly  handle  freight,  constitute  an  in- 
tegral part  of  the  railroad  system,  and  can- 
not be  separated  from  it  for  the  purpose  of 
taxation,  even  though  a  considerable  part  of 
the  ore  dock  was  used  to  transfer  ore  to  lake 
carriers;  the  word  "necessary"  meaning  rea- 
sonably required  in  the  exercise  of  sound  busi- 
ness prudence. 

[See  note  at  end  of  this  case.] 


The  taxation  of  an  ore  and  merchandise 
dock,  which  are  a  necessary  part  of  the  termi- 
nal facilities  of  a  railroa!^  by  local  authori- 
ties, at  a  higher  rate  than  the  balance  of  the 
railroad's  property  under  the  ad  valorem  law, 
is  a  violation  of  the  constitutional  rule  of 
uniformity. 

[See  note  at  end  of  this  case.] 

Same* 

The  exception  in  St.  1913,  §  51.02,  subsec. 
7,  of  "ore  docks  and  merchandise  docks"  from 
taxation  under  the  state  ad  valorem  law, 
must  be  held  to  include  such  docks  only  when 
they  are  not  necessarily  used  by  the  railroad 
as  a  common  carrier. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Douglas 
coimty:  Ross,  Judge. 


Action  to  set  aside  taxes  levied.  Minne- 
apolis, St.  Paul  and  Sault  Ste.  Mai'ie  Rail- 
way Company,  plaintiff,  and  Douglas  County 
et  al.,  defendants.  Judgment  for  defendants. 
Plaintiff  appeals.    Rkvebsed. 

[409]  The  facts  in  brief  arc  these:  The 
appellant  company  owns  and  operates  be- 
tween three  and  four  thousand  miles  of  rail- 
road, extending  from  Superior  to  the  grain 
fields  of  Minnesota  and  the  Dakotas,  as  well 
as  the  iron  ranges  of  Minnesota  and  the 
mining  regions  of  Northeastern  Wisconsin 
and  Michigan.  In  August,  1910,  it  obtained 
from  the  Wisconsin  railroad  commission  a 
certificate  of  convenience  and  necessity,  au- 
thorizing it  to  build  its  ore  railroad,  com- 
mencing at  its  then  main  track  and  extend- 
ing northerly  through  the  city  of  Superior 
tx)  the  harbor  line  on  the  southerly  side  of 
St.  Louis  Bay.  It  built  this  ore  railroad, 
including  the  elevated  structure  known  as 
the  approach  to  the  dock,  and  the  dock  itself 
extending  into  St.  Liouis  Bay  or  river  to  the 
government  dock  line,  and  this  dock  is  the 
dock  mentioned  in  the  complaint,  and  situ- 
ated upon  the  lands  there  described.  The 
dock  is  1,800  feet  in  length,  about  eighty  feet 
in  height,  and  has  300  pockets  which  hold 
approximately  300  tons  each.  The  railroad 
tracks  are  laid  on  top  and  the  full  length  of 
the  [410]  dock,  and  it  has  always  been  owned 
and  operated  by  the  appellant  exclusively  for 
its  own  use  in  temporary  storing  and  deliv- 
ering of  ore  by  it  to  boats,  which  in  turn 
carried  the  ore  to  Eastern  markets.  At  the 
time  the  appellant  built  this  dock  there  were 
no  other  facilities  at  Superior  which  it  could 
use  for  the  purpose  of  storing,  handling,  or 
loading  into  lake  carriers  the  ore  which  it 
transported.  When  the  appellant  built  its 
railroad  into  Superior  there  were  two  mer- 
chandise docks  there,  one  operated  by  the 
Great  Northern  Railway  Company,  which  was 
insufficient  in  capacity  to  handle  the  busi- 
ness of  that  company,  and  the  other  operated 
by  the  Omaha  Railway  company,  located  on 
AUouez  Bay,  several  miles  from  any  point 
on  the  appellajit's  road.  Private  capital  has 
never  furnished  any  docks  or  other  terminal 
facilities  at  Superior  for  the  transfer  from 
rail  to  lake  or  lake  to  rail  of  either  ore  or 
merchandise.  The  appellant  constructed  a 
merchandise  dock  at  Superior  at  the  north 
end  of  Connor's  Point,  near  the  Interstate 
bridge,  it  being  1,000  feet  long,  eighty  feet 
wide,  with  a  water  slip  on  one  side,  and 
four  railroad  tracks,  for  the  service  of  the 
dock,  immediately  adjoining  the  other  side, 
and  it  continued  to  own  and  operate  this 
merchandise  dock  and  tracks  laid  thereto  for 
the  purpose  of  temporary  storage  of  freight 
hauled  by  it  over  its  railroad,  and  loaded 
from  the  dock  to  Tcssels  on  the  water  side, 
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and  in  receiving  from  the  veesels  freight  com- 
i^g  in  by  water  and  destined  to  points  upon 
the  appellant's  railroad. 

No  other  use  is  made  of  the  appellant's  ore 
and  merchandise  docks  except  to  receive  ore 
and  freight  coming  into  Superior  over  appel- 
lant's lines  and  temporarily  store  and  deliver 
the  same  to  lake  carriers,  and  to  receive  from 
lake  carriers  merchandise  and  freight  destined 
for  transportation  over  the  appellant's  rail- 
way lines,  and  temporarily  store  and  load 
the  same  on  cars  for  such  transportation. 
The  ore  dock  is  elevated  about  eighty  feet 
above  the  water  and  is  furnished  [411]  with 
large  pockets,  the  ore  being  dumped  into 
the  pockets,  where  it  remains  until  a  lake 
carrier  is  ready  to  receive  it,  when  it  is  load- 
ed into  the  carrier  by  gravity. 

By  ch.  540  of  the  Laws  of  1911,  sub.  3  of 
sec.  1212,  Stats,  (now  sub.  (7)  of  sec.  51.02, 
ch.  51,  Stats.  1913),  being  the  ad  valorem 
railway  taxation  act,  was  amended  so  as  to 
read  as  follows: 

"3.  The  term  'property  of  the  railroad 
company,'  as  used  in  this  act,  shall  include 
all  franchises,  right  of  way,  roadbed,  tracks, 
stations,  terminals,  rolling  stock,  equipment 
and  all  other  real  and  personal  property  of 
such  company,  used  or  employed  in  the  opera- 
tion of  the  railroad  or  in  conducting  its 
business,  and  shall  include  all  title  and  in- 
terest in  such  property  as  owner,  lessee  or 
otherwise.  Real  estate  not  adjoining  its 
tracks,  stations  or  terminals;  grain  elevators 
used  in  transferring  grain  between  cars  and 
vessels,  coal  docks,  ore  docks  and  merchandise 
docks  and  real  estate  not  necessarily  used 
in  operating  the  railroad  are  excepted,  and 
shall  be  subject  to  taxation  like  the  property 
of  individuals." 

Claiming  to  act  under  this  section,  the 
city  officers  of  the  city  of  Superior  listed  the 
appellant's  said  ore  dock  and  merchandise 
dock,  including  the  lands  on  which  they 
stand,  for  taxation,  placed  the  same  upon 
the  assessment  roll,  and  levied  taxes  thereon 
like  other  real  estate  in  the  city  in  the  year 
1912.  The  taxes  not  being  paid,  the  lands 
were  returned  as  delinquent  and  will  be  sold 
at  tax  sale  unless  such  sale  be  restrained. 
The  rate  of  taxation  applied  to  the  plaintiff's 
railroad  by  the  tax  commission  for  the  year 
1912  under  the  ad  valorem  railway  taxation 
act  was  .01108  plus,  the  rate  of  taxation  on 
property  in  the  city  of  Superior  for  that  year 
was  .02678,  and  the  said  docks  were  taxed  at 
that  rate. 

Tlie  circuit  court  concluded  that  the  docks 
were  essentially  wharf  property,  and  might 
be  assessed  and  taxed  separately  from  the 
railroad  itself,  and  dismissed  the  complaint. 
From  this  judgment  the  plaintiff  appeals. 

Li48e,  Powell  d  LuHCy  A.  H.  Bright  and 
J.  A.  Murphy  for  appellant. 


Arch*d  McKay  and  H.  V.  Oard  for  re- 
spondents. 

C.  U,  Van  Alstine,  amicus  curiae. 

[412]  Win  SLOW,  C.  J. — ^The  question  in 
this  case  is  whether  the  ore  and  merchandise 
docks  can  be  separated  from  the  balance  of 
the  plaintiff's  property  for  purposes  of  tax- 
ation and  subjected  to  a  different  tax  rate. 
The  answer  to  this  question  must  unques- 
tionably be  in  the  negative,  and  the  proposi- 
tions on  which  that  answer  is  based  are 
simple. 

1.  The  property  of  a  public-service  cor- 
poration,, like  a  railway,  including  its  fran- 
chises, terminals,  and  real  and  personal  prop* 
erty,  reasonably  necessary  to  be  used  and  in 
fact  used  in  the  performance  of  its  duties  to 
the  public,  is  an  entirety  and  is  not  to  be 
separated  for  the  purpose  of  taxation.  State 
v.  Anderson,  90  Wis.  560,  63  N.  W.  746; 
Washburn  v.  Washburn  Waterworks  Co.  120 
Wis.  575,  98  'N.  W.  539;  Chicago,  etc.  R,  Co. 
v.  State,  128  Wis.  553,  619,  108  N.  W.  557. 

2.  Terminal  facilities,  such  as  freight 
houses,  grain  elevators,  and  warehouses, 
owned  by  the  carrier,  equipped  with  the  prop- 
er appliances  necessary  to  enable  the  railroad 
to  perform  its  full  duty  of  transportation  and 
delivery  of  freight  of  all  kinds,  either  to  the 
consumer,  the  dealer,  or  a  connecting  carrier, 
constitute  property  necessarily  used  in  the 
operation  of  a  railroad,  and  hence  become 
part  of  the  entirety.  The  word  "neceasar}*" 
here  does  not  mean  "inevitable"  on  the  one 
hand,  nor  merely  "convenient"  or  "profitable" 
on  the  other,  but  a  stage  of  utility  or  mate 
riality  to  the  carrier's  business  less  than  the 
first  but  greater  than  the  latter  of  these 
expressions.  Perhaps  the  phrase  "reason- 
ably required  in  the  exercise  of  sound  busi- 
ness prudence"  would  express  the  idea  fairly 
well.  [413]  Chicago,  etc.  R.  Co.  v.  Douglas 
County,  122  Wis.  273,  99  N.  W.  1030;  Chi- 
cago, etc.  R.  Co.  V.  Bayfield  County,  87  Wis. 
188,  58  N.  W.  245 ;  Superior  Board  of  Trade 
V.  G.  N.  R.  Co.  1  Wis.  R.  R.  Comm.  Rep.  619. 

3.  Both  the  ore  dock  and  the  merchandise 
dock  in  the  present  case  come  within  the 
definition  given  in  the  last  paragraph  and 
are  un  integral  part  of  the  appellant's  railway 
system.  The  fact  that  a  considerable  art  of 
the  ore-dock  structure  was  made  necessary 
in  order  to  facilitate  the  transfer  of  the 
ore  to  lake  carriers  does  not  logically  divest 
it  of  its  character  as  a  railway  terminal. 
Xecessarily  it  is  a  terminal  facility  of  a  spe- 
cialized character,  but  just  as  truly  a  ter- 
minal facilitv. 

4.  The  constitutional  command  that  the 
rule  of  taxation  shall  be  uniform  is  violated 
if  a  part  of  the  property  of  a  railroad  com- 
pany reasonably  necessary  to  be  used  and  in 
fact  used  in  the  operation  of  the  railroad.  1ik<* 
the  docks  in  the  present  case,  be  separated 
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from  the  balance  of  the  property  and  subject- 
ed to  local  taxation  at  a  higher  rate  than  that 
to  Tfhich  the  balance  of  the  property  is  sub- 
jected under  the  ad  valorem  law.  Chicago, 
etc.  R.  Co.  V,  State,  128  Wis.  553,  108  N.  W. 
657. 

5.  The  exception  in  sub.  3,  sec.  1212,  Stats. 
1911  (now  sub.  (7)  of  sec.  51.02,  ch.  51, 
Stats.  1013).,  viz.  ''grain  elevators  used  in 
transferring  grain  between  cars  and  vessels, 
coal  docks,  ore  docks  and  merchandise  docks," 
must  be  held  to  include  only  those  elevators 
and  docks  which  are  not  a  part  of  the  railway 
property,  because  not  necessarily  used  by  the 
railroad  in  the  performance  of  its  duties  as 
a  common  carrier,  as  are  the  docks  in  ques- 
tion in  the  present  case. 

Bt  the  Court. — Judgment  reversed,  and 
action  remanded  with  directions  to  render 
judgment  for  the  plaintiff  in  accordance  with 
the  prayer  of  the  complaint. 

NOTE. 

The  reported  case  in  announcing  the  view 
that  an  ore  and  merchandise  dock,  which  is 
part  of  the  property  of  a  railroad  company, 
should  be  valued  as  an  integral  part  of  the 
railroad  system  and  not  as  a  separate  prop- 
erty assessable  like  that  of  an  individual, 
while  unique,  conforms  to  the  general  rule 
with  respect  to  the  valuation  of  railroad 
property  for  the  purpose  of  taxation.  For 
a  collection  of  cases  passing  on  that  point 
see  the  note  to  Northern  Pacific  R.  Co.  v. 
State,  reported  ante,  this  volume,  at  page 
1166. 
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Kentucky  Court  of  Appeals — February  4, 

1916. 
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Carriers  of  LIt6  Stock  —  Liability  for 
Injurj  *-  Improper  Loading  by  Ship- 
per. 

Where  a  carrier  furnishes  a  car  to  a  ship- 
per for  the  purpose  of  shipping  live  stock, 
and  the  shipper  loads  the  live  stock  himself 
and  in  doing  so  overcrowds  the  animals  or 
places  in  one  compartment  animals  of  dif- 
ferent kinds,  the  risk  of  loss  or  injury  is 
upon  the  shipper,  though  the  manner  of  load- 
ing is  discoverable  if  it  is  not  actiially  dis- 
covered, by  the  carrier.  r 

[See  note  at  end  of  this  ca«e.] 
Ann.  Cas.  1916E. — 76. 
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Appeal  from  Circuit  Court,  Jefferson 
county;  Common  Pleas  Branch,  Third  Divi- 
sion. 

Action  for  damages.  Rogers  et  al.,  plain- 
tiffs, and  Illinois  Central  Railroad  Company, 
defendant.  Judgment  for  plaintiffs.  Defend- 
ant appeals.  The  facts  are  stated  in  the 
opinion.     REVEBSEax 

Trahue,  Doolan  d  Cow,  8.  Lyman  Barber 
and  R.   F.  Fletcher  for  appellant. 
Thomae  C.  Mapother  for  appellees. 

[535]  Hannah,  J.— On  February  4,  1914, 
in  the  Jefferson  Circuit  Court,  Rogers  & 
Thomas  obtained  a  verdict  and  judgment 
against  the  Illinois  Central  Railroad  Com- 
pany in  the  sum  of  $219.10  for  damages  to  a 
shipment  of  livestock  which  was  delivered 
by  them  to  and  accepted  by  the  railroad  com- 
pany at  Leitchfield  on  April  29,  1913,  for 
transportation  to  Louisville. 

It  was  shown  in  evidence  by  the  plaintiffs 
that  they  loaded  a  mixed  car  of  live  stock 
at  Leitchfield  in  three  separate  compart 
ments ;  in  one  end  of  the  car,  some  calves  and 
sheep;  iu  the  other  end,  eight  head  of  cat- 
tle; and  in  the  middle,  and  separated  by 
partitions  at  either  end,  a  lot  of  hogs.  It 
was  further  shown  that  on  arrival  of  the 
car  at  Louisville  two  hogs  were  dead,  one 
cow  crippled  and  three  or  four  others  some- 
what injured. 

The  duty  of  doing  the  loading  was  assumed 
by  the  shippers;  they  loaded  the  car  them- 
selves without  assistance  of  any  of  the  car- 
rier's agents;  and  the  agent  at  Leitchfield 
did  not  examine  the  car  after  it  was  loaded. 

[536]  It  was  shown  by  the  crew  of  the 
train  which  handled  the  car  that  at  Kroft's, 
a  station  some  twenty-five  miles  from  Leitch- 
field, they  discovered  that  there  was  some- 
thing wrong  in  the  car,  and  made  an  ijivpg 
tigation,  which  disclosed  that  one  hog  w«9 
dead  and  another  badly  injured;  one  cow  wan 
down  and  three  or  four  others  injured;  thai 
about  fifteen  hogs  were  in  the  same  com- 
partment with  the  cattle;  that  they  must 
have  been  loaded  that  way,  as  the  partition 
between  the  cattle  and  the  remainder  of  the 
hogs  was  intact.  The  trainmen  knocked 
this  partition  out,  thus  allowing  all  the  hogs 
to  be  in  the  same  compartment  with  the 
cattle. 

1.  The  court  instructed  the  jury  that  it 
was  the  duty  of  the  railroad  agent  at  Leitch- 
field to  see  that  the  live  stock  was  properly 
loaded  before  receiving  it  for  shipment;  and 
that  if  they  believed  from  the  evidence  that 
the  railroad  company  accepted  the  shipment 
not  properly  loaded,  but  in  good  condition, 
and  that  the  live  stock  waa  injured  or  dam- 
aged or  depreciated  in  value  on  delivery  at 
destination,  they  should  find  for  the  plain- 
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tiff,  unless  they  should  further  believe  from 
the  evidence  that  such  injury  or  depreciation 
was  caused  by  the  inherent  nature  or  pro- 
pensities of  the  animals,  or  was  due  to  causes 
beyond  defendant's  control,  in  either  of  which 
latter  events,  they  should  And  for  defendant. 

Appellant  complains  of  this  instruction 
for  the  reason  that  its  effect  is  to  impose 
liability  upon  the  carrier  for  loss  or  injury 
due  to  improper  loading  of  the  car  by  the 
shipper. 

Appellees  insist  that  the  instruction  is 
proper,  and  cite  in  support  of  their  conten- 
tion the  case  of  Louisville,  etc.  St.  L.  R. 
Co.  V.  Southern  Seating,  etc.  Co.  157  Ky. 
772,  164  S.  W.  90.  In  that  case,  the  court 
in  illustrating  what  was  meant  by  the  rule 
that  a  carrier  is  not  liable  as  an  insurer 
for  loss  or  injury  caused  by  the  act  or  fault 
of  the  shipper,  said: 

"For  instance,  under  the  fourth  exception, 
if  goods  are  insufficiently  packed  and  this 
fact  is  not  known  to  the  carrier  or  discover- 
able by  the  exercise  of  ordinary  care,  it  is  ".at 
liable  for  loss  or  injury  due  to  such  insuf- 
ficient packing,  if  itself  free  from  n^ligence." 

But,  in  stating  the  illustration  quoted,  the 
court  had  in  mind  only  those  instances  where 
the  goods  are  delivered  in  crates  or  packages 
to  the  carrier  at  its  warehouse,  there  to  be 
loaded  into  cars  by  the  carrier,  and  not  by 
the  shipper.  In  such  cases  the  weight  of 
authority  [537]  is  that  if  the  improper  con- 
dition is  not  known  to  the  carrier  or  discover- 
able by  the  exercise  of  ordinary  care,  it  is 
not  liable  for  loss  or  injury  due  to  such  in- 
sufficient packing,  if  itself  free  from  negli- 
gence. 6  Cyc.  380;  4  R.  C.  L.  Carriers,  Sec. 
203;  18  Ann.  Cas.  234,  note;  29  L.R.A.(N.S.) 
1214,  note.  But  where  the  Improper  con- 
dition of  the  goods  is  known  to  the  carrier 
or  discoverable  in  the  exercise  of  reasonable 
care  in  the  ordinary  handling  and  loading 
of  the  goods,  and  they  are  accepted  by  the 
carrier  without  qualification  or  dissent  in 
respect  of  such  condition,  the  carrier  must 
handle  the  shipment  with  reference  to  such 
defective  condition,  and  is  liable  for  loss  or 
injury  thereto  if  negligent  in  respect  thereof. 
The  David  &  Caroline,  5  Blatchf.  266,  7  Fed. 
Cas.  Xo.  3,593;  Union  Exp.  Co.  v.  Graham, 
26  Ohio  St.  595. 

It  is  well  settled  by  the  almost  unanimous 
authorities  that  where  the  carrier  furnishes 
a  car  to  the  shipper  for  the  purpose  of  ship- 
ping live  stock  therein,  and  the  latter  loads 
the  live  stock  himself,  and  in  doing  so  he 
overcrowds  the  animals  or  places  in  one 
compartment  animals  of  different  kinds,  the 
risk  of  loss  or  injury  is  upon  the  shipper, 
being  caused  by  his  own  act,  or  by  his  ovoi 
act  in  conjunction  with  the  inherent  nature, 
propensities  and  qualities  of  the  nnimals 
themselves,  the  carrier  not  being  liable  for 


loss  or  injury  due  to  either  or  both  of  audi 
causes.  Hutchinson  on  Carriers,  Sec.  333; 
Fordyce  v.  McFlynn,  56  Ark.  424,  19  S.  W. 
961;  Ficklin  v.  Wabash  R.  Co.  115  Mo.  App. 
633,  92  S.  W.  347  (overcrowded  sheep); 
Ft.  Worth,  etc.  R.  Co.  v.  Word  (Tex.)  32 
S.  W.  14;  Squire  v.  New  York  Cent.  R.  C^. 
98  Mass.  239,  93  Am.  Dec.  162  (hogs)  ;  Texas, 
etc.  R.  Co.  V.  Klepper  (Tex.)  24  S.  W.  567 
(overcrowded  horses)  ;  Miltimore  v.  Chicago, 
etc.  R.  Co.  37  Wis.  190  (wagon  not  securely 
loaded  on  car)  ;  Ross  v.  Troy,  etc.  R.  Co.  49 
Vt.  364,  24  Am.  Rep.  144  (machinery  in- 
securely loaded  on  car) ;  Pennsylvania  Co.  t. 
Kenwood  Bridge  Co.  170  111.  645,  49  N.  E. 
215  (bridge  material  loaded  by  shipper); 
Ohio,  etc.  R.  Co.  v.  Dunbar,  20  III.  623,  71 
Am.  Dec.  291;  Rixford  v.  Smith,  52  K.  H. 
355,  13  Am.  Rep.  42;  Missouri,  etc  R.  Co. 
V.  Belcher  (Tex.)  41  S.  W.  706;  Texas,  etc. 
R.  Co.  V.  Edins,  36  Tex.  Civ.  App.  639,  83  S. 
W.  253;  see  6  Cyc.  381;  4  R.  C.  L.  Sec  203, 
Carriers. 

There  are  a  few  respectable  authorities 
holding  the  contrary  view.  In  Kinnick  v. 
Chicago,  etc  R.  Co.  69  la.  665,  29  N.  W.  772, 
a  shipper  loaded  a  car  of  hogs,  and  they  were 
injured  because  of  being  over-crowded  [538] 
in  the  car.  The  carrier's  agent,  however,  had 
closed  the  door  of  the  car,  and  the  court  held 
that  as  there  was  nothing  to  prevent  his  ob- 
serving the  manner  in  which  the  hogs  were 
loaded,  the  carrier  was  not  relieved  from  the 
consequences  of  the  shipper's  act  or  fault  in 
overcrowding  the  animals  in  the  car. 

In  Duncan  v.  Great  Northern  R.  Co.  17 
N.  D.  610,  118  N.  W.  826,  19  L.RJ^.(N.S.) 
952,  a  car  was  loaded  by  a  shipper  with  flax. 
The  shipper  closed  the  inside  doors,  and  the 
carrier's  agent  closed  the  outside  doors. 
While  the  car  was  en  route  some  of  the  flax 
escaped  by  reason  of  the  inside  door  becoming 
unfastened.  The  court  sai<l  that  the  devices 
for  fastening  the  inside  doors  were  open  to 
the  inspection  of  the  carrier's  agent  when  he 
closed  the  outside  doors,  and  were  where  he 
could  not  avoid  seeing  them  if  he  looked  at 
all,  or  even  made  the  slightest  effort  to  as- 
certain whether  they  were  properly  fastened; 
and  upon  that  ground  held  the  carrier  not 
relieved  by  the  act  of  the  shipper  in  neglect- 
ing to  fasten  securely  the  inside  doors  of  the 
car. 

The  Duncan  case  rests  upon  the  Kinnick 
case,  supra,  and  the  ease  of  McCarthy  v. 
Louisville,  etc.  R.  Co.  102  Ala.  193,  14  So. 
370,    48   Am.    St.    Rep.   29. 

In  the  McCarthy  case  the  court  held  that 
if  the  improper  loading  of  the  cars  was  ap- 
parent, that  is,  was  a  fact  which  addressed 
itself  to  the  ordinary  observation  of  the  car- 
rier's servants,  the  carrier  is  not  relieved 
upon  the  ground  that  the  loss  or  injury  was 
due  to  the  act  or  fault  of  the  shipjper. 
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The  Duncan  case  also  cites  Union  Exp.  Co. 
V.  Graham,  26  Ohio  St.  695;  but  a  fair  inter- 
pretation of  the  opinion  therein  is  that  if 
the  carrier  receives  for  shipment  property  in- 
sufficiently packed  when  he  might,  in  the 
exercise  of  reasonable  care,  have  discovered 
such  insufficiency,  the  carrier  is  still  liable 
for  loss  or  injury  thereto  due  to  his  negli- 
gence. 

In  Gulf,  etc.  R.  Co.  v.  Wittnebert,  101  Tex. 
368,  108  S.  W.  150,  130  Am.  St.  Rep.  858, 
16  Ann.  Cas.  1163,  14  L.R.A.(N.S.)  1227,  the 
court  said  that  it  had  found  no  dissent  from 
the  rule  that  when  a  consignor  loads  freight 
upon  a  car,  the  carrier  which  receives  the 
car  as  loaded  is  not  liable  for  damages  which 
arise  from  a  defect  in  the  loading,  but,  after 
reviewing  a  number  of  cases,  the  court  said: 

[539]  'The  authorities  cited  and  from 
which  we  have  made  the  quotations  above 
establish  the  proposition  that  it  is  not  the 
duty  of  a  railroad  company  which  receives 
from  the  owner  or  from  another  railroad  a 
loaded  car  to  make  an  inspection  of  the 
manner  of  the  loading  when  the  defect  can- 
not be  discovered  by  an  external  examina- 
tion." 

However,  as  has  been  seen  from  the  au- 
thorities cited,  the  great  weight  of  author- 
ity supports  the  proposition  that  where  the 
shipper  loads  the  car  himself,  the  carrier  is 
not  liable  for  loss  or  injury  arising  from  such 
defective  manner  of  loading,  whether  the 
same  be  discoverable  or  not,  if  not  actually 
discovered  by  the  carrier.  The  carrier  has 
a  right  to  assume  that  the  shipper  has  loaded 
the  car  in  proper  manner;  and  it  does  not 
lie  in  the  mouth  of  a  shipper  whose  act  or 
fault  in  respect  to  the  manner  in  which  he 
loaded  the  car  has  resulted  in  loss  or  injury 
to  his  property,  to  say  to  the  carrier  that 
it  might  have  discovered  such  improper  load- 
ing by  an  inspection.  The  shipper  may  not 
thus  derive  advantage  from  his  own  wrong. 

For  the  error  in  the  instruction  noted,  the 
appellant  is  entitled  to  a  new  trial,  and  the 
judgment  of  the  lower  court  is,  therefore, 
reversed. 


NOTE. 

Liability  of  Carrier  of  TAwe  Stock  for 
Injury  to  Stock  IVkere  Skipper  Loads 
Stock  Improperly. 

General  Rule,  1203. 
Limitation  of  Rule,  1204. 
Rule   in   Iowa,   1205. 
Rule  in   South   Carolina,  1205. 


General  Rule. 

As  is  held  in  the  reported  case,  it  is  es- 
tablished by  the  weight  of  authority  that  a 


common  carrier  is  not  liable  for  injury  to 
live  stock  resulting  from  the  improper  load- 
ing thereof  by  a  shipper,  who  has  assumed 
that  duty.    Fordyce  v.  McFlynn,  56  Ark.  424, 
19  8.  W.  961 ;  St.  Louis  S.  W.  R.  Co.  v.  But- 
ler, 82  Ark.  469,  102  S.  W.  378;   Morse  v. 
Canadian  Pac.  R.  Co.  97  Me.  77,  53  Atl.  874; 
Hunt  V.  Chicago,  etc.  R.  Co.  95  Neb.  746,  146 
N.  W.  986;  Rixford  v.  Smith,  52  N.  H.  365, 
13  Am.  Rep.  42;  Missouri  Pac.  R.  Co.  v.  Ed- 
wards, 78  Tex.  307,  14  S.  W.  607 ;  Texas,  etc. 
R.  Co.  V.  Edins,  36  Tex.  Civ.  App.  639,  83 
S.  W.  263;   Houston,  etc.  R.  Co.  v.  Hester 
(Tex.)    7  S.  W.  776;   Texas,  etc.  R.  Co.  v. 
Klepper  (Tex.)  24  S.  W.  567;  Missouri,  etc. 
R.  Co.  V.  Blecher   (Tex.)   41  S.  W.  706.     See 
also  East  Tennessee,  etc.  R.  Co.  v.  Johnston, 
76  Ala.  596,  51  Am.  Rep.  489;  Illinois  Cent. 
R.  Co.  V.  Holt,  92  S.  W.  640,  29  Ky.  L.  Rep. 
135;  Ft.  Worth,  etc.  R.  Co.  v.  Word  (Tex.) 
32  S.  W.  14;  Betts  v.  Farmers  Loan,  etc.  Co. 
21  Wis.  80,  91  Am.  Rep.  460.     Thus  in  For- 
dyce V.  McFlynn,  supra,  it  was  shown  that 
the  plaintiffs,  acting  under  an  agreement  to 
load  a  circus  outfit,  improperly  placed  on  a 
flat  car  a  cage  containing  a  lioness.    The  door 
thereof  struck  an  obstruction  and  was  torn 
off,  permitting  the  lioness  to  escape.    It  was 
said:      "By  the  terms  of  the  contract,  the 
plaintiffs  undertook  to  furnish  and  load  the 
cars  for  the  carriage  of  their  animals;  they 
thereby  represented  themselves  as  competent 
to  do  the  entire  work  of  loading;  and  if  they 
did    it    carelessly    and    thereby    caused    the 
injury  complained  of,  the  defendants  would 
not  be  liable,  although  it  appeared  that  there 
was   a  general   duty   resting  upon   the  con- 
ductor to  examine  trains  under  his  control 
and  see  that  they  were  properly  loaded.     If 
such  duty  existed  generally,  its  performance 
in  this  case  was  excused  by  the  plaintiffs. 
And  if  the  conductor,  relying  upon  their  pro- 
fessed competency  and  the  careful  perform- 
ance   of    their    undertaking,    refrained    from 
making  the  examination  necessary  to  detect 
their    incompetency    or   neglect,    the    carrier 
is    not    liable    for    injuries    occasioned    by 
either."    In  Missouri  Pac.  R.  Co.  v.  Edwards, 
78    Tex.    307,    14    S.    W.    607,   the   evidence 
showed  that  cattle  had  been  loaded  promiscu- 
ously by  the  shipper  thereof  without  refer- 
ence to  age,  sex,  condition  or  size.    The  trial 
court  charged  the  jury  in  substance  that  if 
the  injuries  to  the  cattle  resulted  from  any 
act  of  the  plaintiffs  in  overloading  the  cars, 
or  from  an  inherent  vice,  etc.,  in  the  cattle, 
the  jury  should  find  for  the  defendant.     In 
criticizing  that  charge  because  it  failed  to 
inform  the  jury  as  to  the  effect  the  improper 
intermingling  would   have   on   the   shipper's 
right  of  recovery  the  appellate  court  said: 
"It  Is  clear,  we  think,  from  the  evidence  above 
quoted  that  the  well  defined  issue  was  raised 
whether  the  manner  in  which  plaintiffs  loaded 
the  cars  with  their  cattle  was  the  cause  at 
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least  of  some  of  the  injuries  sustained  by 
them,  and  if  so  to  what  extent.  The  question 
having  been  made  by  the  answer  and  the 
testimony  before  the  jury,  it  should  have  been 
distinctly  submitted  to  the  jury  in  the  charge. 
The  instruction  given  upon  this  point  re- 
stricted the  jury  in  the  consideration  of  the 
character  of  the  injuries  to  the  cattle  which 
would  absolve  defendant  from  liability  to 
those  only  arising  from  the  'overloading'  of 
the  cars.  They  might  have  well  concluded 
from  the  charge  that  plaintiffs  were  entitled 
to  recover  for  such  as  resulted  from  tlie 
'promiscuous  loading'  of  the  cattle,  as  the 
only  contributory  negligence  which  precluded 
plaintiffs  from  a  recovery  tested  by  the 
charge  was  that  growing  out  of  the  'over- 
loading* of  the  cars.  This  was  not  the  correct 
rule  in  this  case.  Appellees  were  not  en- 
titled to  recover  for  injuries,  if  any,  result- 
ing from  the  improper  and  promiscuous  inter- 
mingling of  the  cattle,  and  the  jury  should 
have  been  so  instructed,  as  requested."  In 
Texas,  etc.  R.  Co.  v.  Edins,  36  Tex.  Civ.  App. 
639,  63  S.  W.  253,  it  appeared  that  a  shipper 
expressly  agreed  to  load  the  stock  and  to  re- 
lease the  carrier  from  all  liability  for  over- 
loading. The  trial  court  instructed  the  jury 
that  the  defendant  could  not  base  its  defense 
on  the  contract,  because  under  the  law  of 
Texas  the  contract  was  invalid  and  it  was 
the  duty  of  the  railroad  to  load  live  stock 
properly  and  the  duty  could  not  be  shifted 
oy  contract  to  the  shipper.  Holding  that  this 
was  error  the  appellate  court  said:  ^'Con- 
ceding it  to  have  been  the  duty  of  appellant 
to  load  the  horses  and  that  it  could  not  have 
imposed  this  duty  on  appellee  nor  stipulated 
against  its  liability  for  overloading  them,  we 
yet  cannot  accept  the  view,  seemingly  enter- 
tained by  the  trial  court,  that  appellee  could 
not,  by  contract  or  otherwise,  have  assumed 
this  duty.  In  prohibiting  a  common  carrier 
from  restricting  or  limiting  its  liability  the 
legislature  could  hardly  have  intended  to 
deprive  the  owner  of  live  stock  tendered  for 
transportation  of  the  valuable  privilege  of 
determining  how  many  he  would  put  in  a 
car.  At  all  events,  where  it  is  his  fault,  in 
whole  or  in  part,  that  too  many  are  crowded 
into  one  car,  he  would  not  be  entitled  to 
recover  for  injurien  so  produced,  contract  or 
no  contract."  In  Betts  v.  Farmers  l^ioan,  etc. 
Co.  21  Wis.  80,  91  Am.  Dec.  460,  the  evidence 
showed  that  the  loading  of  certain  live  stock 
was  done  by  the  agent  of  the  shipper.  On 
closing  the  car  one  of  the  doors  was  found  to 
be  out  of  repair  and  this  the  agent  fixed  in 
a  manner  which  he  considered  would  make  it 
safe.  On  the  journey,  part  of  the  stock  es- 
caped from  the  car  through  this  door.  It  was 
held  that  no  recovery  could  be  had  for  the 
loss  thereof,  for  if  the  shipper  had  wished 
to  hold  the  company  responsible  for  any  loss 


or  damage  which  might  arise  from  that  eauBe 
he  should  have  notified  the  station  agent  of 
the  unsafe  condition  of  the  door,  so  as  to 
have  given  him  an  opportunity  of  securing  it. 
It  has  been  held  that  where  live  stock  is 
loaded  under  the  shipper's  direction  by  the 
servants  of  the  carrier  no  recovery  can  be 
had  for  loss  resulting  from  improper  loading. 
Squire  v.  New  Y'ork  Cent.  R.  Co.  98  Mass. 
239,  93  Am.  Dec.  162.  In  that  case  the  evl 
dence  showed  that  the  agent  of  the  shippers 
of  certain  hogs  on  being  notified  after  a  stop 
on  the  route  that  it  was  his  turn  to  reload 
directed  the  railroad's  employees  to  proceed 
to  load.  The  stock  was  put  in  different  cars 
from  those  in  which  they  were  originally 
shipped  and  the  shipper's  agent  while  noting 
that  they  were  crowded  made  no  official  com- 
plaint. It  was  held  that  the  shippers  could 
not  recover  for  the  death  of  the  hogs  from 
suffocation  where  it  had  been  agreed  that  the 
shippers  among  other  things  would  load  the 
stock. 

Limitation  of  Bul«. 

Limiting  the  general  rule,  the  courts  have 
hold  that  a  carrier  is  liable  if  by  the  exercise 
of  due  care  after  the  improper  loading  of  live 
stock  by  the  shipper  it  could  prevent  injuries 
thereto — in  other  words,  that  while  the  n^- 
ligence  in  loading  excuses  the  carrier  for  in- 
juries resulting  therefrom,  it  does  not  relieve 
it  from  liability  for  injuries  which  would 
not  occur  but  for  the  carrier's  subsequent 
negligent  acts.  See  Doan  v.  St.  Louis,  etc  R. 
Co.  38  Mo.  App.  408;  Lake  Shore,  etc.  Ry. 
V.  Gibson,  28  Ohio  Cir.  Ct.  Rep.  538;  In- 
ternational, etc.  R.  Co.  V.  Pool,  24  Tex.  Civ. 
App.  575,  59  S.  W.  911.  Thus  in  Lake  Shore, 
etc  Ry.  V.  Qibson,  supra,  wherein  it  appeared 
that  a  railroad  company  reeeived  for  trans- 
portation certain  hogs  which  were  over- 
packed  and  loaded  in  a  car  with  sheep  and 
thus  subjected  to  injury  from  heat,  it  was 
held  that  the  carrier  was  liable  for  lack  of 
care  on  the  part  of  its  agents  in  failing  to 
sprinkle  the  hogs,  the  court  saying  that  it 
understood  the  rule  to  be  that  when  a  rail- 
road company  received  hogs  for  transporta- 
tion they  were  bound  to  use  due  care  in  the 
transportation  thereof  although  they  were 
overpacked  in  the  ears.  And  in  Intematioo- 
al,  etc  R.  Co.  v.  Pool,  24  Tex.  Civ.  App.  575, 
59  S.  W.  911,  the  court  said  that  where  stock 
was  overloaded  by  a  shipper  he  could  never- 
theless recover  damages  resulting  therefrom 
where  it  was  shown  that  on  discovering  the 
overcrowded  condition  at  the  initial  point  of 
shipment  he  had  immediately  requested  that 
they  should  be  unloaded  and  reloaded,  and 
the  request  was  refused.  See  also  in  this 
connection,  Ft,  Worth,  etc.  R.  Co.  v.  Word 
(Tex.)   32  S.  W,  14. 
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In  San  Antonio,  etc.  R.  Co.  r.  Dolan  (Tex.) 
85  6;  W.  302,  it  was  held  that  an  agreement 
binding  the  shipper  to  load  stock  had  no 
application  where  the  loading  was  actually 
done  by  the  carrier's  employees.  The  courv 
said:  **A  provision  in  such  contract  that  the 
shipper  should  attend  to  loading  and  unload- 
ing at  his  own  risk  might  be  reasonable  and 
valid,  but  it  would  not  apply  to  where  the 
carrier  himself  in  fact  assumed  control  of  the 
matter  of  loading  and  unloading." 

It  has  been  held  that  where  a  shipper  uses 
cars  which  are  smaller  or  fewer  in  number 
than  those  agreed  to  be  furnished  and  over- 
loading results  the  carrier  is  not  responsible 
for  resulting  injuries.  Thus  in  Ohio,  etci  R. 
Co.  V.  Dunbar,  20  111.  623,  71  Am.  Dec.  291, 
wherein  it  appeared  that  fewer  cars  were 
furnished  than  were  contracted  for  and  the 
plaintilTs  loaded  their  hogs  therein,  the  court 
said  that  the  defendant  was  not  liable  for 
damages  caused  by  the  method  of  loading, 
since  that  was  under  the  shippers'  control, 
and  they  were  responsible  for  their  want  of 
judgment.  Texas,  etc.  K.  Co.  v.  Klepper 
(Tex.)  24  S.  W.  567,  it  was  held  to  be  error 
not  to  allow  the  carrier  to  show  that  a  car 
of  stock  had  been  overloaded  regardless  ot 
whether  the  shipper  had  been  given  a  car 
smaller  than  the  one  called  for.  The  court 
said:  "Appellant  should  have  been  allowed 
to  prove  that  the  car  was  overcrowded  by 
having  too  many  horses  placed  therein.  The 
evidence  was  undisputed  that  appellee  loaded 
the  horses;  and  if  he  placed  too  many  in  the 
car,  and  injury  resulted  therefrom,  he,  and 
not  appellant,  would  be  at  fault,  and  must 
bear  the  loss  caused  thereby.  .  .  .  It  is  no 
answer  to  say  that  appellee  called  for  a  34- 
foot  car,  and  was  told  he  could  only  be 
furnished  with  one  33  feet  long.  He  knew 
the  size  of  the  car  before  he  undertook  to 
load  it,  and,  if  he  knew  he  required  the 
longer  car  to  contain  his  horses,  his  negli- 
gence was  the  greater  for  crowding  them  in 
che  shorter.''  And  in  Ficklin  v.  Wabash  R. 
Co.  115  Mo.  App.  633,  92  S.  W.  347,  wherein 
it  appeared  that  the  defendant  instead  of 
furnishing  double-decked  cars  as  ordered 
provided  single  decked  cars  of  shorter  length, 
which  were  used  by  the  plaintiffs,  it  was  held 
that  recovery  of  damages  caused  by  over- 
crowding could  not  be  had.  The  court  said: 
"Conceding  the  negligence  of  defendant  in 
failing  to  furnish  the  kind  of  cars  ordered, 
it  was  the  negligence  of  plaintiffs  in  know- 
ingly overloading  the  cars  that  was  the  prox- 
imate cause  of  the  killing.  Plaintiffs  are 
experienced  shippers  and  knew  before  they 
began  loading  that  the  cars  were  too  small 
for  the  whole  shipment.  They  knowingly  and 
voluntarily  took  the  risk  of  overcrowding  and 
eannot  complain  if  the  result,  reasonably  to 
have   been   anticipated,   followed   their   own 


want  of  due  care."  But  in  Louisville,  etc. 
R.  Co.  V.  Rash,  141  Ky.  225,  132  S.  W.  553, 
it  was  held  that  where  a  car  of  a  particular 
kind  was  ordered  for  a  special  purpose  and 
that  purpose  was  known  to  the  carrier,  the 
acceptance  by  the  shipper  of  a  car  other 
than  the  one  ordered  and  thb  loading  of  his 
stock  therein  did  not  prevent  him  from  re- 
covering damages  resulting  from  the  insuffi- 
ciency of  the  car. 

Rule  in  Iowa, 

In  Kinnick  v.  Chicago,  etc.  R.  Co.  69  la. 
665,  29  N.  W.  772,  the  court  held  that  a 
carrier  was  liable  for  damages  resulting  from 
overloading  if  it  had  knowledge  of  the  con- 
dition of  the  car  when  it  received  it,  or  if 
in  the  exercise  of  due  care  it  should  have 
known  thereof.  It  having  been  shown  that 
one  of  the  defendant's  agents  inspected  the 
car,  the  carrier  was  accordingly  held  to  be 
liable.  In  Colsch  v.  Chicago,  etc.  R.  Co.  149 
la.  176,  Ann.  Cas.  1912C  915,  127  N.  W.  198, 
34  L.R.A.(N.S.)  1013  overruling  117  N.  W. 
281,  recovery  was  sought  for  injury  to  cattle 
while  in  transit  on  account  of  freezing  and  the 
defendant  claimed  that  too  many  had  been 
loaded  in  the  car.  The  court  said  it  was  not 
running  counter  to  the  Kinnick  case,  supra,  in 
holding  that  evidence  with  regard  thereto 
should  have  been  admitted  since  there. was  no 
testimony  that  any  of  the  defendant's  agents 
had  inspected  the  car  when  loaded,  and  at 
most  it  was  a  question  for  the  jury  to  deter- 
mine under  all  the  testimony  whether  the 
defendant  knew  or  should  have  known  the 
manner  in  which  the  stock  ijtras  loaded  and 
assumed  the  risks  incident  thereto.  In  Moore 
V.  Chicago,  etc.  R.  Co.  151  la.  353,  131  N. 
W.  30,  the  court  said  that  even  though  a 
shipper  has  no  cause  of  action  where  a  car 
is  overloaded  or  overcrowded  by  reason  of  his 
negligence  in  respect  thereto,  still  the  rail- 
road company  is  not  relieved  from  liability 
for  its  negligence  in  keeping  the  car  without 
unloading  an  unreasonable  length  of  time 
at  a   feeding  station. 

Rule  in  South  Carolina, 

In  Crawford  v.  Southern  R.  Co.  66  S.  C. 
136,  34  S.  E.  80,  the  rule  was  laid  down  that 
a  railroad  company  cannot  exempt  itself  from 
liability  for  injuries  to  live  'stock  from  over- 
loading by  executing  with  the  shipper  a  con- 
tract which  makes  it  his  duty  to  load,  the 
court  taking  the  view  that  such  a  provision 
is  nothing  more  than  an  attempt  on  the  part 
of  the  carrier  to  exempt  itself  from  negli- 
gence in  the  performance  of  its  duty.  The 
court  said:  ''The  Circuit  Judge,  practically, 
instructed  the  jury  that  notwithstanding  the 
clause  in  the  special  contract,  whereby  the 
owner  should  assume  the  duty  of  loading  the 
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cars  with  these  animals^  the  defendant  would 
still  be  liable  for  any  damages  occasioned  by 
overloading  the  cars^  because  by  special  stat- 
ute (Rev.  Stat.  1893,  sec.  1678),  it  is  declared 
that:  'No  railroad  company,  in  the  carrying 
or  transportation  of  animals,  shall  overload 
the  cars,'  as  no  railroad  company  can  claim 
exemption  under  one  of  the  provisions  of  a 
special  agreement  which  4s  in  derogation  of 
the  mandates  of  the  statute.'  To  this  in- 
struction two  errors  are  assigned.  1st.  That 
it  is  based  upon  an  improper  construction 
of  the  statute.  .  .  .  As  to  the  first  error 
assigned,  we  would  remark,  in  the  first  place, 
that  the  rule  is  well  settled  that  it  is  the 
duty  of  a  railroad  company,  as  a  common 
carrier,  to  load  its  cars  with  all  freight  en- 
trusted to  it  for  transportation.  .  .  .  This 
is  a  reasonable  and  proper  rule  for  the  pro- 
tection both  of  the  shipper  and  carrier,  for  it 
must  be  assumed  that  the  agents  and  serv- 
ants of  the  carrier  are  much  better  acquaint- 
ed with  the  nature  and  capacity  of  its  cars, 
and  have  more  skill  in  properly  loading  the 
cars  than  the  shipper.  This  being  so,  it  must 
be  assumed  that  the  legislature,  in  using  the 
language  found  in  the  statute,  recognizing 
the  well  settled  general  rule,  intended  to 
forbid  railroad  companies  from  violating  this 
primary  duty,  and  imposed  a  penalty  for 
such  violation.  It  is  contended,  however,  that 
by  the  terms  of  the  special  contracts  under 
which  these  animals  were  shipped,  the  plain- 
tiff expressly  agreed  to  assume  the  duty  of 
loading  the  cars  at  his  own  risk,  and  re- 
leased the  defendant  from  any  liability  occa- 
sioned by  injuries  or  losses  resulting  from 
over  loading  the  cars.  This  is  true,  ex- 
cept that  the  plaintiff  did  not  exclusively  as- 
sume this  duty,  for  the  terms  of  the  contract 
are  'that  the  said  owner  and  shipper  is  to 
load,  transfer  and  unload  said  stock  (with 
the  assistance  of  the  company's  agent  or 
agents)  at  his  own  risk;'  and  the  testimony 
tends  to  show  that  the  plaintiff  was  assisted 
by  the  agents  of  the  company  in  loading  the 
cars.  But  waiving  this,  and  assuming  that 
the  cars  were  loaded  exclusively  by  the  plain- 
tiff, his  ser\'ants  or  agents,  the  practical 
question  presented  is  whether  a  common  car- 
rier— a  railroad  company — can  relieve  itself 
from  liability  for  damages  resulting  from 
injuries  to  or  losses  of  cattle  entrusted  to  it 
for  transportation,  occasioned  by  overloading 
the  cars  in  which  such  cattle  was  being  trans- 
ported, by  such  a  special  contract  as  that  re- 
lied upon  in  this  case.  It  is  not  and  cannot 
be  denied  that,  in  this  State  at  least,  a  c<Nn- 
mon  carrier  may,  by  special  contract,  limit 
his  common  law  liability,  provided  always 
that  he  does  not  thereby  undertake  to  exempt 
himself  from  liability  for  his  own  negligence. 
.  .  .  So  that  the  inquiry  is  narrowed  down 
to  the   question   whether   the   provisions   in 


these  contracts,  exempting  the  defendant  from 
liability  for  the  consequences  of  overloading 
the  cars,  is  not,  practically,  an  attempt  to 
exempt  itself  from  liability  for  its  own  neg- 
ligence. If,  as  we  have  seen,  it  is  the  pri- 
mary duty  of  the  carrier  to  load  freight  of 
any  kind  entrusted  to  it  for  transportation; 
and  if,  .  .  .  the  liability  of  a  conmion 
carrier  is  not  affected  by  the  fact  that  the 
car  is  loaded  by  the  owner  of  the  goods  en- 
trusted to  it  for  transportation,  for  upon  him 
rests  the  duty  to  see  that  the  packing  and 
conveyance  are  such  as  to  secure  its  safety, 
and  the  consequences  of  his  negligence  in 
these  particulars  cannot  be  transferred  to 
the  owner  of  the  property,  it  would  seem  to 
follow,  necessarily,  that  the  provision  in  these 
contracts  exempting  the  defendant  from  tht: 
consequences  of  overloading  the  cars,  is  an 
attempt  to  exempt  defendant  from  liability 
for  negligence  in  performing  its  own  duty, 
and  cannoty  therefore,  avail  the  defendant 
anything,  even  if  there  were  no  statute  for- 
bidding a  railroad  company  from  overload- 
ing its  cars  with  live  stock." 
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V. 

SCHURMANK  ET  AXi. 

Hawaii  Supreine  Court— May  29,  1914. 
22  Hawaii  l^O. 


Xiiatitation.  of  Aotions  —  Part  Payaient 
—  Tolling  Statute  —  PaTmeat  hj  Ome 
of  Several  Makers. 

A  payment  of  Interest  on  a  past  due  note 
by  one  of  two  makers  without  the  knowledge 
or  consent  of  the  other  will  start  the  statute 
of  limitations  running  anew  as  to  the  latter. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  0>urt,  First  Circuit. 

Action  on  promissory  note.  John  Mac- 
aulay,  plaintiff,  and  F.  Schurmann  et  aU 
defendants.  Judgment  for  plaintiff.  Defend- 
ant named  brings  error.  The  facts  are  stated 
in  the  opinion.     Affirmed. 

J,  Lightfoot  for  plaintiff  in  error. 
Holm^a,  Stanley  da  OUcm  for  defendant  in 
error. 

[141]  RoBEBTSON,  O.  J. — ^In  an  action  of 
assumpsit  upon  a  promissory  note  the  defend- 
ant-in-error,  who  was  the  plaintiff  below, 
recovered  a  judgment  which  the  plaint  iff -in- 
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error,  Schurmann,  ae«k8  to  have  reversed. 
The  note,  which  waa  for  $500,  was  the  joint 
and  several  one  of  the  p)aintiff-in-error  and 
one  McMAnus,  executed  in  California  on  Sep- 
tember 18,  1907,  and  due  six  months  after 
date.  The  defense  was  the  statute  of  limita- 
tions. Payments  endorsed  on  the  note  were 
as  follows:  January  15,  1908,  interest  to 
December  18,  1907,  $10;  April  6,  1909,  in- 
terest to  February  18,  1909,  $52;  January  7, 
1911,  interest  to  January  3,  1911,  $84.39; 
January  7,  1911,  on  account  of  principal, 
$15  61;  August  20,  1911,  interest  to  April  3, 
1911,  $9.6&.  The  first  payment  of  interest 
was  made  by  the  plaintifif-in-error,  who,  a 
few  months  later,  left  California  and  ar- 
rived in  Hawaii  in  July  1908..  The  other 
payments  were  made  by  McManus  without 
the  knowledge  or  authorisation  of  the  plain- 
tiff-in-error,  though  the  latter  had  supposed 
that  McManus  had  paid  the  note.  The  action 
was  commenced  on  September  23,  1912. 

The  question  to  be  determined  is  the  much 
discussed  one  as  to  whether  a  payment  made 
by  one  joint  obligor  on  account  of  the  princi- 
pal or  interest  on  a  debt  will  start  the  stat- 
ute of  limitations  to  run  afresh  as  to  a  co- 
obligor.  Our  statute  provides  that  actions 
for  the  recovery  of  any  debt  founded  upon 
any  contract,  obligation  or  liability,  except- 
ing such  as  are  brought  upon  the  judgment 
or  decree  of  some  court  of  record,  shall  be 
commenced  within  six  years  next  €ifter  the 
cause  of  action  accrued  (R.  Ia  Sec.  1971) 
but  that  where  the  cause  of  action  has  arisen 
in  any  foreign  country  action  upon  it  shall 
be  commenced  within  four  years  after  it  ac- 
crued (R.  L.  Sec.  1976).  The  action  against 
Schurmann,  therefore,  was  barred  unless  the 
payments  made  by  McManus  served  to  toll 
the  statute.  "Payment  of  interest  is,  of 
course,  evidence  that  the  [142]  principal  is 
owing  up  to  the  date  to  which  the  interest  is 
reckoned."  Warren  v.  Nahea,  19  Hawaii  382, 
384. 

In  Whitcomb  v.  Whiting,  2  Dougl.  (£ng.) 
652,  decided  in  1781,  it  was  held  in  the  ab- 
sence of  fraud  payment  of  interest  by  one 
of  several  makers  of  a  joint  and  several 
promissory  note  takes  it  out  of  the  statute 
of  limitations  as  a^inst  the  others,  Lord 
Mansfield  saying  "Payment  by  one  is  pay- 
ment for  all,  the  one  acting,  virtually,  as 
agent  for  the  rest;  and  in  the  same  manner, 
an  admission  by  one  is  an  admission  by,  all; 
and  the  law  raises  the  promise  to  pay,  when 
the  debt  is  admitted  to  be  due."  That  case 
was  criticized  by  Lord  EUenborough  in  Bran- 
dram  V.  Wharton,  1  B.  1^  Aid.  463,  though  he 
admitted  its  authority,  and  it  remained  the 
accepted  rule  in  England  until  changed  by 
statute.  Burleigh  v.  Stott,  8  B.  1^  C.  36,  15 
£.  C.  L.  151;  Wyatt  v.  Hodson,  8  Bing.  309, 
21   £.    C.   L.    301.     Iiord    Tenterden's   Act, 


passed  in  1828,  limited  the  effect  of  written 
acknowledgments  and  new  promises  to  the 
parties  making  them,  and  contained  the  pro- 
viso that  "nothing  herein  contained  shall 
alter  or  take  away  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest  made 
by  any  person  whatsoever."  The  rule  as  to 
payments  was  completely  changed  however  by 
the  Mercantile  Law  Amendment  Act  of  1856 
(19  and  20  Vict.  c.  97)  which  provided  that 
no  con-contractor  or  co-debtor,  whether  bound 
jointly  only  or  jointly  and  severally  with 
others,  shall  lose  the  benefit  of  the  statute 
of  limitations  so  as  to  be  chargeable  by  rea- 
s<m  only  of  the  payment  of  any  principal  or 
interest  by  another  or  others  of  such  co-con- 
tractors or  co-debtors.  Of  the  early  decisions 
in  this  country  some  followed  the  rule  laid 
down  in  Whitcomb  v.  Whiting  while  others 
repudiated  it  as  being  unsound.  In  Wood  on 
Limitations  (3d  ed.)  Sec.  285,  it  is  said  that 
*The  doctrine  of  Whitcomb  v.  Whiting,  that 
an  acknowledgment,  new  promise,  or  pay- 
ment, nuide  by  one  of  two  or  more  joint  con- 
tractors, will  remove  the  statute  bar  as  to 
all,  has  practically  but  little  force  at  the 
present  day,  as  in  many  of  the  States  the 
legislature  has  expressly  overridden  it  by 
providing  that  [143]  no  acknowledgment, 
promise  or  part  payment  made  by  one  joint 
debtor  shall  deprive  the  others  of  the  bene- 
fit of  the  statute;  while  in  others  the  same 
result  is  practically  reached  by  a  provision 
that  no  acknowledgm^it  or  promise  shall  be 
sufiicient  to  revive  a  debt,  unless  it  is  made 
in  writing,  under  the  hand  of  .the  party  to 
be  charged  thereby;  and  in  others,  the  courts, 
without  any  express  legislation,  have  re- 
pudiated the  doctrine  .as  unsound,  predicated 
up<m  erroneous  reasoning,  and  opposed  to  the 
spirit  of  these  statutes.  Especially  is  this 
the  case  in  New  Hampshire,  Pennsylvania, 
'Tennessee,  Kansas,  Florida,  Maryland,  Illi- 
nois, and  by  the  United  States  Supreme 
Court;  while  in  Connecticut,  New  Jersey, 
E^hode  Island  and  Delaware  the  doctrine  of 
Whitcomb  v.  Whiting  is  still  adhered  to.  It 
is  not  necessary  to  discuss  the  accuracy  of 
this  doctrine,  as  it  has  been  attacked  and 
also  sustained  by  some  of  the  ablest  judges 
in  this  country;  and  the  judgment  of  the 
profession,  as  well  as  of  the  people  generally, 
as  to  the  wisd(Mn  of  the  doctrine  is  best  evi- 
denced \fy  the  circumstance  that  it  has  been 
nearly  obliterated  by  legislative  and  judicial 
action."  In  a  note  the  author  names  thirty- 
two  States  in  which  the  law  has  been  set- 
tled by  statutory  enactment.  The  United 
States  Supreme  Court  case  referred  to  by 
the  author  is  that  of  Bell  v.  Morrison,  1 
Pet.  351,  7  U.  S.  (L.  ed.)  174.  The  case 
arose  in  Kentucky  and  the  question  was 
whether  the  acknowledgment  of  a  debt  by 
one  partner,  after  a  dissolution  of  the  co- 
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partnership,  was  sufficient  to  take  the  case 
out  of  the  statute  of  limitations  as  to  the 
other  partners.  It  was  held  that  it  was  not. 
Mr.  Justice  Story,  delivering  the  opinion, 
said  that  Lord  Mansfield's  reasoning  in  Whit- 
comb  V.  Whiting  was  "certainly  not  very  sat- 
isfactory;" he  pointed  out  that  the  "English 
cases  decided  since  the  American  revolution, 
are,  by  an  express  statute  of  Kentucky,  de- 
clared not  to  be  of  authority  in  their  courts;" 
that  in  Kentucky  the  question  was  "quite 
open  to  be  decided  upon  principle;"  that  a 
review  of  the  Kentucky  decisions  led  to  "the 
most  serious  doubts,  whether  the  state  courts 
of  Kentucky  [144]  would  ever  adopt  the 
doctrine  of  Whitcomb  v.  Whiting;"  and  con- 
cluded by  saying  that  "this  opinion  thus  ex- 
pressed is  not  unanimous,  but  of  the  majority 
of  the  court;  and  as  it  is  apparent,  from  the 
preceding  reasoning,  it  has  been  principally, 
although  not  exclusively,  influenced  by  the 
course  of  decisions  in  Kentucky  upon  this 
subject."  In  the  case  at  bar,  however,  we 
are  confronted  by  section  1  of  the  Revised 
Laws  providing  that  "The  common  law  of 
England,  as  ascertained  by  English  and 
American  decisions,  is  hereby  declared  to  be 
the  common  law  of  the  Territory  of  Hawaii 
in  all  cases,  except  as  otherwise  expressly 
provided  by  the  Constitution  or  laws  of  the 
United  States,  or  by  the  laws  of  the  Terri- 
tory of  Hawaii,  or  fixed  by  Hawaiian  judicial 
precedent,  or  established  by  Hawaiian  usage." 
On  behalf  of  the  plaintiff-in-error  it  is  con- 
tended that  the  trend  of  cases  heretofore  de- 
cided by  this  court  is  such  as  to  require  us 
to  adopt  the  modern  doctrine,  but  we. find  no 
case  in  our  reports  which  can  be  regarded  as 
a  precedent  in  the  decision  of  the  question 
involved  here.  The  legislature  of  this  Terri- 
tory having  seen  fit  not  only  to  pass  a  stat^ 
ute  such  as  has  been  acted  in  England  and 
so  many  of  the  States  but  to  expressly  enact 
the  common  law  (with  exceptions  which  do 
not  apply  here)  we  have  no  option  but  to 
apply  the  rule  of  the  common  law.  Itf 
ascertaining  what  the  common  law  is  we  are 
to  consult  American  as  well  as  English  de- 
cisions. Ena  Estate  v.  Ena,  18  Hawaii  588, 
691.  And,  as  pointed  out  in  Dole  v.  Gear,  14 
Hawaii  554,  561,  the  common  law  consists  of 
principles  and  not  of  set  rules  and  admits 
of  different  applications  under  different  eon- 
ditions,  but  none  of  the  considerations  re- 
ferred to  by  Chief  Justice  Frear  as  reasons 
for  preferring  the  modern  view  to  the  old 
one  on  the  question  there  discussed  apply 
here.  The  English  act  of  1856  is,  of  course, 
too  recent  to  be  regarded  as  a  part  of  the 
common  law.  Matter  of  Craig,  20  Hawaii 
447,  450.  In  Cowhick  v.  Shingle,  6  Wyo.  87, 
95,  37  Pac.  689,  63  A.  S.  R.  17,  25  L.R.A.  608, 
the  court  said :  "As  a  rule  the  term  'common 
law'  means  both  the  common  law  of  England 


as  opposed  to  statute  or  written  law,  and  the 
[146]  statutes  passed  before  the  emigration  of 
the  first  settlers  of  America.     And  applying 
this  definition  to  the  matter  in  hand,  I  am 
unable  to  perceive  that  there  is  any  Vommon 
law'  rule  upon  the  subject.    At  common  law 
there  was  no  limitation  as  to  time  upon  the 
right  to  bring  a  personal  wstUm.    Such  limi- 
tations are  and  always  have  been  pure  crea- 
tions of  the  statute,  and  the  rule  contended 
for  is  a  rule  which  grew  up  and  developed  in 
the  construction  of  the  statute  of  2l8t.  James 
1,   and  in  no  other  way.     It  was  first  an- 
nounced in  1781  by  Lord  Mansfield  in  Whit- 
comb v.  Whiting,  and,  while  any  statement 
of  the  law  made  by  that  great  judge  is  en- 
titled to  great  weight  and  respect,  bis  dec- 
larations  even   as   to  the   common   law   are 
simply  persuasive  authority."     We  are  un- 
able to  take  that  view  of  the  matter.     The 
decision    in   Whitcomb   v.    Whiting   did   not 
turn  upon  the  construction  of  the  statute  of 
limitations  but  upon  a  principle  of  the  law  of 
contracts.     That  this  is  so  appears  from  the 
discussions  in  case  in  which  Lord  Mansfield's 
reasoning   has   been   disapproved.     Thus,   in 
Bell  V.  Morrison,  supra,  Justice  Story  aaid 
"It  assumes  that  one  party  who  has  author- 
ity to   discharge  has,   necessarily,   also  au- 
thority to  charge  the  others;  that  a  virtual 
agency  exists   in   each   joint  debtor  to  pay 
for  the  whdle;  and  that  a  virtual  agency  ex- 
i^s,  by  analogy,  to  charge  the  whole.    Now, 
this  very  often  constitutes  the  matter  in  con- 
troversy.    It   is   true,   that   a   payment   by 
one  does  inure  for  the  benefit  of  the  whole; 
but  this  arises  not  so  much  from  any  virtual 
agency  for  the  whole,  as  by  operation  of  law; 
for  the  payment  extinguishes  the  debt.    .    .    , 
A  person  may  well  authorize  the  payment  of 
a  debt  for  which  he  is  now  liable;  and  yet 
refuse  to  authorize  a  charge,  where  there  at 
present  exists  no  legal  liability  to  pay.    Yet> 
if  the  principle  of  Lord  Mansfield  be  correct, 
the  acknowedgment  of  one  joint  debtor  will 
bind  all   the  rest,  even  though  they  should 
have  utterly   denied   the  debt,   at  the  time 
when    acknowledgment   was   made."      1    Pet. 
368,   7   U.   S.    (L.   ed.)    174.     See  also  Van 
Keuren  v.  Parmelee,  2  N.  Y.  623,  627,  51  Am. 
I>ec.   322.     And   so   in   the  case  at  bar,  al- 
though  the    [146]    ultimate   question  to   be 
decided  is  whether  the  defense  of  the  statute 
of  limitations   can   be   sustained,  the  deter- 
mination  of  that  question  depends  entirely 
upon  the  preliminary  but  vital  question  as 
to  whether  in  contemplation  of  law  the  pay- 
ments which  were  made  upon  this  note  by 
McManus  amounted  to  an  acknowledgment  of 
or  a  promise  to  pay  the  debt  by  the  plain- 
tiff-in-error, for  the  law  is  that  a  payment 
by  one  maker  of  a  promissory  note  affects  his 
co-maker  to  such  extent  tlien  the  defense  re- 
lied on  has  failed.     The  latter  question  is 
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one  of  contrMt — of  agency — and  obviauBly 
does  not  involve  the  coastruction  or.applioa- 
tion  of  any  provision  of  our  statute  of  limi- 
tations. It  seems  to  be  generally  conceded 
that  Whitcomb  v.  Whiting  determined  the 
common  law  on  the  subject.  In  Brown  v. 
Hayes,  146  Mich.  474,  476,  109  N.  W.  845,  the 
court  said  "At  the  common  law,  according  to 
the  weight  of  authority,  a  payment  by  one 
jointly  bound  was,  unless  the  statute  estab- 
lished a  contrary  rule,  sufficient  to  prevent 
the  running  of  the  statute.  The  leading  case 
is  Whitcomb  v.  Whiting,  2  Dougl.  652.  This 
was  followed  in  Wyatt  v.  Hobeon,  8  Bing, 
309,  21  £.  G.  L.  301,  which  laUer  case  was 
cited  by  Mr.  Justice  Cooley  in  Mainzinger  v. 
Mohr,  41  Mich.  685,  as  establishing  the  com- 
mon-law rule  first  enunciated  in  Whitcomb 
v.  Whiting."  And  in  Cross  v.  Allen,  141 
U.  S.  528,  535,  12  S.  Ct.  67,  35  U.  S.  (L.  ed.) 
843,  the  court  said  "At  common  law,  a  pay- 
ment made  upon  a  note  by  the  principal  debt- 
or befeira  the  completion  of  the  bar  of  the 
statute,  served  to  keep  the  debt  alive,  both 
as  to  himself  and  the  surety.  .  .  .  This 
is  the  rule  in  many  of  the  States  of  this 
Union — ^in  all,  in  fact,  where  it  has  not  been 
changed  by  statute." 

However  much  we  may  prefer  the  rule  pre- 
scribed by  modern  l^slation,  we  hold  that 
tlie  common-law  rule  must  control  and  that 
the  payments  of  McManus  which  were  made 
within  the  period  of  limitation  prevented  the 
statute  from  running  in  favor  of  the  plain- 
tiflF-in-error. 

Judgment  affirmed. 

[147]  QuABLBS,  J.  (dissenting) . — Being  un- 
able to  agree  with  the  reasoning  and  conclu- 
sion of  my  associates,  it  is  my  duty  to  setiorth 
the  reasons  which  prevent  me  from  so  doing. 
The  majority  opinion  is  based  upon  the  idea 
that  one  of  two  joint  obligors  is  the  agent  of 
the  other  for  the  purpose  of  all  things  connect- 
ed with  the  obligation  common  to  both,  and 
may,  expressly  or  impliedly  make  a  new  con- 
tract binding  both,  renewing  or  continuing  the 
old  obligation ;  that  part  payment  of  one,  even 
though  made  without  the  knowledge,  consent, 
or  express  authorization  of  the  other,  is  an 
acknowledgment  of  the  debt,  and  that  from 
this  acknowledgment  the  law  implies  a  prom- 
ise on  the  part  of  both,  to  pay  the  balance 
of  the  debt.  Much  discussion  has  been  had  in 
regard  to  the  cause  of  action  in  such  cases, 
but  the  settled  rule  is  that  in  assumpsit  upon 
an  obligation  upon  which  an  action  has 
not  been  brought  within  the  statutory  period, 
but  upon  which  the  bar  has  been  removed  or 
suspended  by  a  new  promise,  that  the  action 
must  be  upon  the  new  promise.  This  new 
promise  is  eitlier  express,  as  where  the  debtor 
makes  a  new  promise  to  pay ;  or  it  is  implied, 
as    where    the    debtor    by    unequivocal    ac- 


knowledgment admits  the  existence  of  the 
debt,  and  his  liability  therefor,  in  which  case 
the  law  implies  a  promise  on  his  part  to  pay. 
Part  payment  is  universally  held  to  be  such 
an  acknowledgment  as  to  justify  the  implica- 
tion of  a  new  promise,  unless  it  is  made 
under  such  circumstances  as  repel  the  pre- 
sumption. The  English  statute  adopted  ear- 
ly in  the  seventeenth  century  (James  I,  c. 
16)  limiting  the  time  within  which  certain 
personal  actions  could  be  brought,  was,  at 
first,  interpreted  and  enforced  by  the  English 
courts  in  accord  with  its  letter  and  intent. 
Later  the  statute  grew  in  disfavor,  and  the 
[148]  English  courts  seized  upon  every  pos- 
sible pretext  to  take  cases  out  of  the  statute 
and  thereby  avoid  the  operation  of  the  stat- 
ute. Such  was  the  condition  in  England  at 
the  time  of  the  decision  in  Whitcomb  v.  Whit- 
ing. That  decision  resulted  in  so  much  fraud 
and  hardship,  that  long  prior  to  the  adoption 
of  the  English  common  law  in  Hawaii,  Parlia- 
ment was  forced  to  enact  l^islation  abolish- 
ing the  rule  announced  by  Lord  Mansfield  in 
that  case.  It  has  for  many  years,  both  prior 
and  subsequent  to  January  1,  1893,  been  the 
settled  policy  of  our  courts  to  give  force  and 
effect  to  the  statute,  and  to  regard  it  as  a 
statute  of  repose  perforce  of  which  a  cause 
of  action  was  destroyed,  unless  brought  with- 
in the  prescribed  time,  or  unless  there  has 
been  a  new  promise  within  the  prescribed 
time  which  will  support  the  action.  In  Bell 
v.  Morrison,  1  Pet.  351,  7  U.  S.  (L.  ed.)  174, 
this  policy  is  well  stated,  and  the  American 
rule  which  gives  force  and  effect  to  the  stat- 
ute of  Limitations,  and  frowns  upon  evasions 
of  it  on  technical  grounds,  is  well  illustrated. 
The  decision  in  Whitcomb  v.  Whiting  was 
condemned,  its  reasoning  shown  fallacious, 
and  a  rule  contrary  thereto  was  announced 
in  the  last  named  case  by  the  Supreme  Court 
of  the  United  States.  The  eourt  there  said, 
referring  to  the  decision  of  Lord  Mansfield  in 
Whitcomb  v.  Whiting:  "This  is  the  whole 
reasoning  reported  in  the  case,  and  is  cer- 
tainly not  very  satisfactory.  It  assumes, 
that  one  party,  who  has  authority  to  dis- 
charge, has,  necessarily,  also  authority  to 
charge  the  others;  that  a  virtual  agency  ex- 
ists in  each  joint  debtor  to  pay  for  the  whole ; 
and  that  a  virtual  agency  exists,  by  analogy, 
to  charge  the  whole.  Now  this  very  position 
constitutes  the  matter  in  controversy.  It  is 
true,  that  a  payment  by  one  does  inure  for 
the  benefit  of  the  whole;  but  this  arises  not 
so  much  from  any  virtual  agency  for  the 
whole,  as  by  operation  of  law;  for  the  pay- 
ment extinguishes  the  debt.  If  such  pay- 
ment were  made,  after  a  positive  refusal  or 
prohibition  of  the  other  joint  debtors,  it 
would  still  operate  as  an  extinguishment  of 
the  debt,  and  the  creditor  could  no  longer 
sue  them.     In  truth,  he  who  pays  a  joint 
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debt,  [149]  pays  to  discharge  himself;  and 
so  far  from  binding  the  others  oonclusivelj 
bj  his  act,  as  yirtually  theirs  also,  he  cannot 
recover  over  against  them,  in  contribution, 
without  such  payment  has  been  rightfully 
made,  and  ought  to  charge  them.  When  the 
statute  has  run  against  a  joint  debt,  the  rea- 
sonable presumption  is,  that  it  is  no  longer 
a  subsisting  debt;  and  therefore,  there  is 
no  ground  on  which  to  raise  a  virtual  agency 
to  pay  that  which  is  not  admitted  to  exist. 
But  if  this  were  not  so,  still  there  is  a  great 
difference  between  creating  a  virtual  agency, 
which  is  for  the  benefit  of  all,  and  one  which 
is  onerous  and  prejudicial  to  all;  the  one  is 
not  a  natural  or  necessary  consequence  from 
the  other.  A  person  may  well  authorize  the 
payment  of  a  debt  for  which  he  is  now  liable; 
and  yet  refuse  to  authorize  a  charge,  where 
there  at  present  exists  no  legal  liability  to 
pay.  Yet,  if  the  principle  of  Lord  Mans^eld 
be  correct,  the  acknowledgment  of  one  joint 
debtor  will  bind  all  the  rest,  even  though 
they  should  have  utterly  denied  the  debt,  at 
the  time  when  such  acknowledgment  was 
made."  As  early  as  1866,  the  supreme  court 
of  Hawaii,  in  Pustau  v.  Rixman,  2  Hawaii 
730,  said:  "The  tendency  of  modern  legisla- 
tion, we  believe,  in  all  commercial  states,  is 
rather  to  shorten  than  to  extend  the  limit 
as  to  time,  within  which  actions  of  any  kind 
may  be  maintained,  with  a  view  to  further 
the  speedy  settlement  of  controversies,  to  give 
additional  facility  to  transactions  affecting 
the  possession  and  transfer  of  property,  and 
to  promote  that  repose  which  is  the  chief 
object  of  all  such  legislation.  That  case 
was  an  action  upon  a  merchant's  account, 
and  the  court  held  that  the  statute  of  six 
years  applied,  although  merchants'  accounts 
were  not  named  in  the  statute.  The  court 
also  held  that  payments  by  an  assigned  to 
whom  the  debtor  had  made  a  deed  of  convey- 
ance of  his  property  for  the  purpose  of  pay- 
ing his  debts,  did  not  remove  the  bar  of  the 
statute,  nor  take  the  case  out  of  its  operation. 
The  principle,  and  reasoning  of  that  case,  are 
contrary  to  the  rule  announced  in  the  majori- 
ty opinion,  in  my  view  of  the  same.  In  Ahlo 
V.  Tai  [150]  Lung,  9  Hawaii  272,  the  same 
question  arose.  The  debtor  had  made  an 
assignment  for  the  benefit  of  his  creditors^ 
expressly  authorizing  the  sale  of  his  property 
and  the  payment  of  the  proceeds  to  his  credi- 
tors, yet  the  payments  made  by  such  assignee 
were  held  not  to  be  payments  by  him,  al- 
though the  grounds  for  holding  that  the  re- 
lation of  principal  and  agent  existed  are  far 
stronger  than  in  the  case  of  co-obligors  or 
joint  contractors,  and  no  new  promise  was 
implied.  The  court  quoted  with  approval 
from  a  number  of  cases,  directly  in  line  with 
my  view  of  the  proper  rule  to  be  applied, 
among  others  that  of  Campbell  t.  Baldwin, 


130  Mass.  200,  as  follows:    The  ground  upon 
which  a  part-payment  is  held  to  take  a  case 
out  of  the  statute  is  that  such  payment  is  a 
voluntary  admission  by  the  debtor  that  the 
debt  is  then  due,  which  raises  a  new  promise 
by  implication  to  pay  it  or  the  balance.     To 
have  tiiis  effect  it  must  be  such  an  acknowl- 
edgment as  reasonably  leads  to  the  inference 
that  the  debtor  intended  to  renew  his  prom- 
ise of  payment.    In  the  case  at  bar  the  plain- 
tiff executed  a  mortgage  in  whidi  he  gave  to 
the  mortgagee  a  power  to  sell  the  estate  and 
to  appropriate  the  proceeds  to  the  payment 
of  the  mortgage  debt.    But  this  cannot  fairly 
be  construed  as  an  authority  to  the  mortgagee 
to  make  a  new  promise  cm  behalf  of  the  mort- 
gagor to  pay  the  debt,  so  as  to  avoid  the 
statute  of  limitations."    Among  other  cases 
cited  in  Ahlo  r.   Tai  Lung,  supra,   appears 
that  of  Stoddard  r.  Doane,  7  Gray   (Mass.) 
387,  where  the  debtor  in  a  schedule  accom- 
panying his  assignment  mentioned  his  credi- 
tors,   and   his   assignee  in   accordance   with 
the  authority  given  him,  made  payments,  and 
it  was  held  that  he  was  not  the  agent  <d  the 
assignor,  quoting  as  follows:     "To  have  this 
effect  (of  a  new  promise)  it  is  manifest  that 
the  payment  must  be  made  by  the  debtor,  or 
by  his  order,  or  by  an  agent  fully  authorized 
for  the  purpose.     It  is  an  act  of  his  mind,  from 
which  the  implied  promise  to  pay  the  resi- 
due of  the  debt  arises.     We  are  of  opinion 
that  a  payment  by  an  assignee  in  insolvency 
is  not  a  payment  by  the  insolvent  or  his 
order,  within  the  [151]  meaning  of  this  rule. 
The  assignee  is  bound  by  law  to  pay  the  divi- 
dend   which    has   been   declared,    he    is   the 
debtor  to  that  amount.    The  original  debtor 
cannot  delay  or  prevent  such  payment,  if  he 
would.    It  is  not  a  personal  or  voluntary  act 
of  the  insolvent."    The  settled  policy  of  this 
court    and   of    the    United    States    Supreme 
Court,  and  other  courts,  to  giye  force  and 
effect  to  the  statute  of  limitations,  in  line 
with  what  has  been  the  settled  poli^  of  the 
courts  of  England,  at  different  times,  with- 
out evasion,  is  well  illustrated  in  the  decision 
in  Harris  v.  Clark,  18  Hawaii  569,  wherein 
this  court  cites  Moore  v.  Columbia  Bank,  6 
Pet.  86,  92,  8  U.  S.  (L.  ed.)   329;  Wetzell  v. 
Bussard,   11   Wheat.   309,  6  U.  S.    (L.  ed.) 
481;  Shepherd  v.  Thompson,  122  U.  S.  321, 
7  S.  Ct.  1229,  30  U.  S.    (L.  ed.)    1156,  and 
quotes  with  approval  from  Bell  v.  Morrison, 
supra,  where  it  was  held  that  if  there  was 
no  express  new  promise  to  pay,  but  one  is  to 
be    implied    from    an    acknowledgment,    the 
acknowledgment    ought    to    contain    an    an- 
qualified  and  direct  admission  of  a  previous, 
subsisting  debt,  which  the  party   is  willing 
to  pay.    This  last  decision  of  this  court  cited 
is  out  of  joint  with  the  decision  and  reason- 
ing in  Whitcomb  v.  Whiting.     In  my  opin- 
ion  there  is  more  reason   for  holding  that 
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the  assignee,  under  such  circumstances,  is 
the  agent  of  the  assignor,  than  to  hold  that 
defendant  McManus  was  the  agent  of  Schur- 
mann,  under  the  facts  of  the  case  at  bar. 
How  can  it  be  reasonably  said  that  payments 
by  McManus,  made  without  the  knowledge  or 
consent  of  Schurmann,  were  '^voluntary  pay- 
ments" made  by  Schurmann?  or  that  it  was 
an  act  of  his  mind?  or  his  assent  to  such 
payments?  The  rule  announced  in  VVhit- 
comb  v.  Whiting  was  based  upon  a  mere 
fiction  of  law,  ignored  the  real  relation  ex- 
isting between  joint  obligors,  and  presumed 
knowledge  and  assent  on  the  part  of  all  for 
the  acts  of  another,  whether  known  or  un- 
known. This  is  contrary  to  the  settled  policy 
in  this  jurisdiction,  both  prior  and  subse- 
quent to  January  1,  1893,  in  my  opinion.  I 
am  also  of  the  opinion  that  good  reasons  for 
not  evading  the  statute  in  this  jurisdiction 
are  set  forth  and  shown  in  the  decisions  in 
Cowhick  V.  Shingle,  5  Wyo.  87,  37  Pac.  689, 
63  Am.  St.  Rep.  17,  25  L.R.A.  608,  in  [152] 
Stubblefield  v.  McAuliff,  20  Wash.  442,  65 
Pac.  637,  and  in  many  other  American  au- 
thorities. 

The  opinion  of  the  majority  rests  solely 
upon  the  theory  that  by  section  1  of  the 
Revised  Laws  which  became  operative  Janu- 
ary 1,  1893,  the  rule  laid  down  in  Whitcomb 
v.  Whiting  was  adopted.  I  cannot  take  that 
view.  The  statute  makes  certain  exceptions, 
those  relating  to  settled  policies,  as  well  as 
precedents,  in  this  jurisdiction.  Even  in  the 
United  States,  where  the  laws  of  England 
were  inherited,  the  common  law  in  its  en- 
tirety, was  not  adopted.  **The  common  law 
of  England  is  not  to  be  taken  in  all  respects 
to  be  that  of  America.  Our  ancestors  brought 
with  them  from  the  mother  country  its  gen- 
eral principles,  and  claimed  it  as  their  birth- 
right ;  but  they  brought  with  them  and  adopt- 
ed  only  that  portion  which  was  applicable 
to  their  needs  and  suitable  to  their  situation 
and  circumstances."  (6  Am.  &  Eng.  Enc.  of 
Law  (2d  ed.)  286,  and  numerous  decisions 
cited  in  note  3.)  Analogous  questions  have 
been  decided  in  this  jurisdiction.  Keeping 
in  mind  the  settled  policy  of  giving  force  and 
effect  to  the  statute  of  limitations-  in  this 
jurisdiction  and  throughout  the  United 
States;  that  pretexts  for  its  evasion  are  not 
tolerated ;  that  unless  an  action  is  commenced 
within  the  statutory  period  for  its  limita- 
tion, there  must  be  a  new  promise,  express  or 
implied,  by  the  debtor,  to  which  his  mind  has 
assented,  something  voluntarily  and  con- 
sciously done  by  him  evincing  an  intent  to 
recognize  and  pay  the  obligation,  and  we  are 
assisted  in  determining  whether  the  legisla- 
ture in  adopting  section  1  of  the  Revised  Laws 
intended  to  overturn  this  settled  policy,  by 
rulings  of  this  court,  and  its  predecessors, 
upon  other  questions  involving  the  principle. 


In  Henrique  t.  Paris,  10  Hawaii  408,  speak- 
ing of  certain  principles  of  the  common  law, 
and  in  passing  upon  their  adc^tion,  or  non- 
adoption  by  said  statute,  the  court  said: 
'There  is  not  now  and  here  the  necessity 
that  there  was  in  England  in  the  middle  itges 
for  laws  against  champerty  and  maintenance 
to  prevent  stirring  up  of  suits  for  purposes 
of  oppression,  nor  [153]  any  reason  why  a 
landlord  should  not  convey  his  estate  with- 
out the  consent  (attornment)  of  his  tenant. 
Freedom,  rather  than  restraint  of  alienation 
is  required  under  present  conditions.  The 
reasons  for  this  rule  having  ceased,  the  rule 
itself  should  also  cease."  To  the  same  effect 
are  the  decisions  in  Mossman  v.  Hawaiian 
Government,  10  Hawaii  421,  and  in  Van 
Gieson  v.  Magoon,  20  Hawaii  146. 

In  Rooke  v.  Queen's  Hospital,  12  Hawaii 
375,  t^e  court,  at  pp.  379,  380,  to  my  mind, 
gives  good  reasons  why  it  should  now  be 
held  that  the  rule  laid  down  in  Whitcomb  v. 
Whiting  was  not  adopted,  in  that  the  said 
rule  is  contrary  to  our  settled  policy,  out  of 
joint  with  the  times,  and  not  supported  by 
our  precedents.  The  court  there,  inter  alia, 
said:  "In  England,  the  country  of  their 
origin,  rules  of  property  and  of  construction 
such  as  are  likely  to  be  involved  in  cases  of 
this  kind,  even  though  they  may  have  grown 
up  under  conditions  that  no  longer  exist, 
are  adhered  to  with  great  rigidity,  rules  of 
construction  often  being  given  almost  the 
fixitv  of  rules  of  law.  But  in  the  United 
States  the  tendency  is  to  reject  what  are 
considered  rules  of  property  in  England  if 
out  of  joint  with  the  times,  and  to  suffer 
rules  of  construction  to  yield  readily  to  the 
manifest  intention  of  the  testator.  .  .  . 
Hawaiian  legislation,  judicial  decisions  and 
national  usage  prior  to  the  taking  effect  of 
the  statute  (Sec.  1.  R.  L.)  in  question,  Janu- 
ary 1,  1893,  undoubtedly  followed  the  Ameri- 
can tendency  towards  flexibility  and  adapta- 
bility to  present  and  local  conditions,  rather 
than  the  English  example  of  rigidiity.  See 
for  example,  Thurston  v.  Allen,  8  Hawaii  392. 
There  exists  even  greater  reasons  for  depar- 
ture from  or  failure  to  adopt  English  tech- 
nical rules  and  precedents  here  than  in  the 
United  States.  And  since  the  enactment  of 
that  statute  (Sec.  1,  R.  L.)  the  previous 
rejection  of  certain  material  parts  of  a  sys- 
tem has  been  regarded  as  amounting  to  a 
rejection  of  other  parts." 

In  Branca  v.  Makuakane,  13  Hawaii  499, 
at  page  500,  is  found  the  following:  "The 
question  is  whether  the  technical  [154]  rule 
of  the  common  law  which  usually  required 
the  use  of  the  word  'heirs,'  and  allowed  no 
substitute  therefor,  however  clear  the  inten- 
tion might  be,  to  carry  an  estate  in  fee  simple, 
should  be  allowed  to  override  the  manifest 
intenti(»i   of  the  parties.    .    •    .    The  rule 


1212 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


was  a  relic  of  the  feudal  system  and  grew  up 
under  conditions  that  no  longer  exist  in  Eng- 
land and  never  existed  in  these  islands  as  it 
did  in  England.  It  is  now  regarded  as  purely 
technical,  and  its  chief  effect  seems  to  be  to 
defeat  the  intent io(n  of  the  parties.  Accord- 
ingly it  has  been  modified  or  repealed  by  stat- 
ute in  England,  the  home  of  its  origin,  and 
in  nearly  all  of  the  States  and  Territories  of 
the  United  States."  Judge  the  rule  an- 
nounced in  Whitcomb  v.  Whiting  by  the 
same  standard,  and  it  might  well  be  said  of 
it,  that  it  is  technical,  that  its  chief  effect  is 
to  defeat  the  object,  purpose  and  operation 
of  our  statute  of  limitations;  and,  that  it 
was  repealed  in  England,  Uie  home  of  its 
birth,  more  than  half  a  century  ago;  and,  is 
has  been  repudiated  in  nearly  all  of  the 
States  and  Territories  of  the  United  States. 
Section  1  of  the  Revised  Laws  was  con- 
strued in  Dole  v.  Gear,  14  Hawaii  554.  This 
court,  at  page  561,  said:  "One  of  the  ex- 
ceptions named  in  the  statute  is  that  the  com- 
mon law  shall  not  apply  when  it  is  'otherwise 
expressly  provided  by  the  Hawaiian  .  .  . 
laws.'  We  have  just  held  that  the  statute 
that  confers  jurisdiction  'according  to  the 
•  usage  and  practice  of  courts  of  equity'  does 
not  require  such  usage  and  practice  to  be 
ascertained  by  reference  to  decisions  at  any 
particular  period  of  time  in  the  past  or  in 
England  to  the  exclusion  of  the  United  States. 
Is  not  this,  therefore,  a  case  in  which  it  is 
'otherwise  expressly  provided  by  Hawaiian 
Laws'  within  the  meaning  of  the  exception 
named  in  the  statute  adopting  the  common 
law?  There  is  much  reason  to  believe  that 
it  is.  But,  assuming  that  it  is  not,  still  we 
are  not  bound  by  the  old  English  rule  for  the 
following  reasons.  The  common  law  consists 
of  principle  and  not  of  set  rules.  It  there- 
fore admits  of  di  erent  applications  under 
different  conditions.  Moreover  by  the  [1551 
terms  of  our  statute  it  is  to  be  ascertained  by 
American  as  well  as  English  decisions.  In 
Morgan  v.  King,  30  Barb.  (N.  Y.)  9,  the 
court,  in  construing  a  somewhat  similar 
statute,  said  (at  p.  13)  :  'The  adoption  of 
the  common  law,  in  the  most  general  terms, 
by  the  government  of  any  country,  would  not 
necessarily  require  or  admit  of  an  unqualified 
application  of  all  its  rules,  and  without  re- 
gard to  local  circumstances,  however  well 
..settled  and  generally  received  those  rules 
might  be.  Its  rules  are  modified  upon  its 
own  principles,  not  in  violation  of  them'  and 
(at  p.  14)  'when  it  is  said  that  we  have  in 
this  country  adopted  the  common  law  of 
England,  it  is  not  meant  that  we  have  adopt- 
ed any  mere  formal  rules,  or  any  written 
code,  or  the  mere  verbiage  in  which  the  com- 
mon law  is  expressed.  It  is  aptly  termed  the 
umcritten  law  of  England;  and  we  have 
adopted  it  as  a  constantly  improving  science. 


rather  than  as  an  art;  as  a  system  of  legai 
logic,  rather  than  as  a  code  of  ruZet.  In 
short,  in  adopting  the  corimon  law,  we  have 
adopted  its  fundamental  principles  and  modes 
of  reasoning,  and  the  substance  of  its  rules 
as  illustrated  by  the  reasons  on  which  they 
are  based,  rather  than  by  the  mere  words  ia 
which  they  are  expressed.'  See  also  Bouvier, 
Tit.  Com.  Law.  In  Sayward  v.  Carsson,  1 
Wash.  29,  in  construing  a  similar  statute 
the  court  said  (at  p.  40):  'But  we  do  not 
subscribe  to  the  next  proposition,  that  resort 
can  be  had  only  to  the  decisions  of  English 
courts,  or  to  those  of  American  courts  which 
have  followed  them,  to  ascertain  what  the 
common  law  of  England  is  or  was,  unless  the 
English  decisions  commend  themselves  to 
reason,  or  have  been  so  long  and  generally 
followed  that  to  depart  from  them  would 
tend  to  unsettle  what  has,  by  'immemorial 
and  universal  usage,'  been  understood  to  be 
settled.  The  common  law  grew  with  society, 
not  ahead  of  it.  As  society  became  more 
complex,  and  new  demands  were  made  upon 
the  law  by  reason  of  new  circumstances,  the 
courts  originally,  in  England,  out  of  the 
storehouse  of  reason  and  good  sense,  de- 
clared the  'common  law.'  But  since  courts 
have  had  an  existence  in  America  they  [156] 
have  never  hesitated  to  take  upon  themselves 
the  responsibility  of  saying  what  is  the  com- 
mon law,  notwithstanding  current  English 
decisions,  especially  upon  questions  involving 
new  conditions.  Therefore,  we  have  'common 
law'  as  declared  by  the  highest  courts  of  this, 
that  and  the  other  state,  and  by  the  courts 
of  the  United  States,  sometimes  varying  in 
each.  And  we  understand,  by  §  1  of  the 
code,  that  where  there  are  no  governing  pro- 
visions of  the  written  laws,  the  courts  of  the 
late  territory,  and  of  this  state,  are,  in  all 
matters  coming  before  them,  to  endeavor  to 
administer  justice  according  to  the  prompt- 
ings of  reason  and  common  sense,  which  are 
the  cardinal  principles  of  the  common  law; 
but  not  that  the  decisions  of  the  English 
courts  are  to  be  taken  blindly  and  without 
inquiry  as  to  their  reasoning  or  application 
to  the  circumstances.' "  This  court  then 
proceeds  to  show  that  when  conditions  change 
that  the  rules  of  the  common  law  must  give 
way  by  modification  or  abrogation. 

In  my  opinion,  the  decision  in  Cross  v. 
Allen,  141  U.  S.  628,  12  S.  Ct.  67,  35  U.  S. 
(L.  ed.)  843,  should  not  be  followed,  for  the 
reason  that  it  is  at  variance  with  "our  na- 
tional usage"  and  not  adapted  to  our  cir- 
cumstances. Moreover,  what  is  said  in  that 
decision  in  regard  to  Lord  Mansfield's  rule,  is 
obiter  dictum^  being  unnecessary  to  a  decision 
of  the  case.  That  was  a  suit  in  equity  to 
foreclose  a  mortgage  given  by  Cross  and  wife 
upon  property,  some  of  which  belonged  to 
the  husband,  and  some  to  the  wife.    Suit  was 
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brought  after  the  statutory  period  had 
elapeed,  the  wife  had  died,  and  it  was  sought 
to  remore  the  bar  by  certain  payments  made. 
The  wife  was  not  personally  bound,  not  hav- 
ing signed  the  note.  The  court  held  that  the 
mortgage  was  a  mere  incident  to  the  debt,  and 
subsisted  as  long  as  the  debt  did,  which  is, 
evidently,  the  correct  rule.  The  case  was  evi- 
dently decided  under  the  Oregon  statute, 
quoted  in  the  opinion,  where  it  is  expressly 
provided  that  the  statute  runs  only  from  the 
date  of  the  last  payment,  and  the  United 
States  Supreme  Court  must  have  given  to  the 
said  statute  the  same  interpretation  given  to 
it  by  the  Supreme  [157]  Court  of  Oregon  in 
Partlow  V.  Singer,  2  Ore.  308,  and  other 
Oregon  cases. 

There  is  nothing  in  the  record  showing  that 
the  defendant  Schurmann,  plaintiff  in  error, 
ever  acknowledged  the  existence  of  the  debt, 
voluntarily  made  any  payment  thereon,  or 
promised  to  pay  same,  within  four  years 
next  preceding  the  commencement  of  this  ac- 
tion. In  my  opinion  the  judgment,  sought 
to  be  reviewed,  should  be  reversed. 


HOTE. 

The  reported  case  holds  that  a  part  pay- 
ment by  one  of  two  joint  and  several  debtors 
starts  the  statute  of  limitations  running 
anew  as  to  the  other  though  the  payment  is 
not  known  to  or  authorized  by  the  latter. 
The  question  is  one  on  which  the  decisions 
rendered  in  the  absence  of  a  controlling  stat- 
ute are  almost  equally  divided.  The  cases 
are  reviewed  in  the  note  to  Monidah  Trust 
V.  Kemper,  Ann.  Cas.  1912D  1326. 
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BAILWAT  COMPANY 

V. 

MARKI.ETON  HOTEL  COMPANY. 


Pennsylvania    Supreme    Courtr— January    11, 

1915. 


,  247  Pa.  St.  aeS;  93  Atl.  636. 


Railroads  —  Implied  Powers. 

The  omission  of  a  particular  power  from 
those  enumerated  in  the  charter  of  a  railroad 
is  a  prohibition  against  its  exercise,  unless 
there  is  an  imperative  implication  to  the 
contrary. 

Power  to  Condemn  Water. 

A  railroad  company,  chartered  under  the 
general  railroad  laws  of  the  state,  cannot,  in 
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the  exercise  of  its  right  of  eminent  domain, 
condemn  for  corporate  purposes  the  waters  of 
a  stream  over  which  it  has  constructed  its 
roadbed  on  a  right  of  way  acquired  by  con- 
denmation;  such  right  not  being  conferred, 
either  by  Act  Feb.  19,  1849  (P.  L.  79),  or  by 
Act  April  9,  1856  (P.  L.  288), 
[See  note  at  end  of  this  case.] 

Appeal  from  Court  of  Common  Pleas,  Som- 
erset county:  Rup^el,  Judge. 

Eminent  domain  proceedings.  Connells- 
ville  and  State  Line  Railway  Company,  peti- 
tioner, and  Markleton  Hotel  Company,  de- 
fendant. From  order  refusing  to  approve 
bond,  petitioner  appeals.  The  facts  are  stat- 
ed in  the  opinion.    Affirmed. 

Chas.  F.  Uhl,  Jr.  and  ChoM,  H,  Baly  for 
appellant. 

Francis  J.  Kooser,  Ernest  0.  Kooser,  James 
E.  Bamett,  Richard  B,  Soandreti  and  T,  C. 
Noble  for  appellee. 

[566]  Mestrezat,  J. — ^The  Markleton  Ho- 
tel Company,  the  defendant,  is  the  owner  of  a 
tract  of  land  containing  168  acres  in  Somer- 
set County,  Pennsylvania,  fifty-four  acres  of 
which  lie  [567]  adjacent  to  and  on  the  east 
side  of  the  Casselman  river.  The  hotel  build- 
ings are  on  the  part  of  the  tract  lying  on  the 
west  side  of  the  river.  A  small  stream, 
known  as  Iser's  run,  flows  through  the  fifty- 
four  acre  tract  and  empties  into  the  Cassel- 
man river.  Some  of  the  water  of  this  stream 
is  conveyed  across  the  river  to  the  hotel  by 
a  pipe  which  enters  the  stream  some  dis- 
tance from  its  confluence  with  the  river,  and 
is  used  for  domestic  purposes  by  the  hotel 
company.  The  Connellsville  and  State  Line 
Railway  Company,  the  plaintiff,  was  incor- 
porated under  the  general  railroad  Acts  ol 
Feb.  19,  1849,  P.  L.  79,  and  April  9,  1856, 
P.  L.  288,  to  construct  a  railroad  through 
the  counties  of  Fayette  and  Somerset  in 
Pennsylvania.  It  located  and  has  construct- 
ed its  road  along  the  east  side  of  the  Cassel- 
man river  through  the  defendant  company's 
land,  the  bed  of  the  railroad  passing  over 
Jeer's  run,  a  short  distance  from  the  point 
where  it  enters  the  Casselman  river.  The 
right  of  way  was  condemned  and  the  dam- 
ages to  the  Markleton  Hotel  Company  were 
ascertained  in  condemnation  proceedings. 
The  railway  company  then  undertook  to  use 
some  of  the  waters  of  the  run,  claiming  to 
have  acquired  the  right  to  do  so  as  riparian 
owner,  by  virtue  of  the  condemnation  pro- 
ceedings. The  hotel  company  filed  a  bill  in 
equity  to  restrain  the  railway  company  from 
using  the  waters  of  the  run,  and  the  action 
of  the  court  below  in  sustaining  the  bill  was 
aflirmed  by  this  court:  Markleton  Hotel  Co. 
V,  Connellsville,  etc.  R.  Co.  242  Pa.  St.  569, 
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89  Atl.  703.  Thereupon  the  railway  com* 
pany  claiming  the  right  under  the  Acts  ol 
1849  and  1856,  to  appropriate  "the  water 
of  Iser's  run  as'  it  flows  over  defendant's 
property  from  a  point  within  the  limits  of  its 
said  right  of  way  to  the  confluence  of  the 
run  and  the  Casselman  river/'  tendered  a 
bond  to  the  defendant  company  to  secure  the 
damages  which  it  might  sustain  by  reason  of 
such  appropriation,  and  it  being  refused  by 
the  defendant,  the  bond  was  presented  for 
approval  to  the  court  below.  The  defendant 
objected  [568]  to  the  approval  of  the  bond 
on  the  ground  that  the  railway  company  was 
without  right,  under  the  laws  of  Pennsyl 
vania,  to  appropriate  the  waters  of  the 
stream.  The  court  below  sustained  the  ex- 
ception and  refused  to  approve  the  bond. 
The  railway  company  has  taken  this  appeal. 

The  question  in  the  case  is  whether  a  rail- 
road company  chartered  under  the  general 
railroad  laws  of  the  State,  in  the  exercise 
of  its  right  of  eminent  domain  has  authority 
to  condemn  for  its  corporate  purposes  the 
waters  of  a  stream  over  which  it  has  located 
and  constructed  its  roadbed  on  a  right  of 
way  acquired  by  condemnation   proceedings 

There  are  certain  fundamental  principles 
which  should  not  be  overlooked  in  construing 
the  charter  of  a  corporation.  If  a  particular 
power  is  omitted  from  those  enumerated  in 
the  charter  it  is  to  be  taken  as  a  prohibition 
against  its  exercise  unless  there  is  an  im- 
perative implication  of  its  inclusion:  GroflTs 
Appeal,  128  Pa.  St.  621,  18  Atl.  431,  6  L.R.A. 
661.  What  is  not  given  by  express  words  or 
by  necessary  implication  is  withheld.  In 
Com.  V.  Erie,  etc.  R.  Co.  27  Pa.  St.  339,  361, 
67  Am.  Dec.  471,  we  said  more  than  half  a 
century  ago:  *'That  which  a  company  is  au- 
thorized to  do  by  its  act  of  incorporation,  it 
may  do;  b^ond  that  all  its  acts  are  illegal. 
And  the  power  must  be  given  in  plain  words 
or  by  necessary  implication.  ...  If  you 
assert  that  a  corporation  has  certain  privi- 
leges, show  us  the  words  of  the  legislature 
conferring  them.  Failing  in  this,  you  must 
give  up  your  claim,  for  nothing  else  can 
possibly  avail  you.  A  doubtful  charter  does 
not  exist;  because  whatever  is  doubtful,  is 
decisively  certain  against  the  corporation." 
This  lias  been  repeated  time  and  again  and 
it  may  be  regarded  as  the  settled  doctrine  of 
this  court  in  the  interpretation  of  charters 
granted  to  corporations. 

If  we  understand  the  position  of  the  rail- 
way company,  it  is  that  the  right  to  appro- 
priate the  water  is  granted  by  necessary  im- 
plication in  the  Act  of  February  19,  [569] 
1849,  P.  L.  79;  but  if  that  act  did  not  grant 
the  power,  it  was  conferred  by  the  Act  of 
April  9,  1856,  P.  L.  288.  We  think  the  posi- 
tion is  untoiable,  and  that  there  is  nothing 
contained  in  either  act  which  authorizes  the 


railway  company  to  condemn  the  waters  ol  a 
stream  for  the  use  of  its  engine  or  for  any 
other  corporate  use. 

The  Act  of  1849  empowers  a  railway  oom- 
pany,  chartered  under  its  provisions,  to  lo- 
cate such  route  for  its  road  as  may  be  deemed 
expedient,  not  to  exceed  sixty  feet  in  width 
except  at  deep  cutting  or  high  embankments, 
and  thereon  to  construct  a  railroad  with  the 
necessary   sidings.     It   authorizes   the   com- 
pany to  enter  upon  the  land  on  which  the 
road  may  be  located  and  to  construct  the  road 
thereon,  and  for  that  purpose  to  take  stone 
or  other  suitable  material  necessary  for  the 
construction   of    bridges,    viaducts   or   other 
buildings  which  may  be  required  for  the  use, 
maintenance  or  repair  oi  the  railroad.    This 
is  substantially  the  authority  which  the  Act 
of  1849  confers  upon  a  railroad  company  in 
the   location   and   construction  of   its   road. 
It  empowers  the  company  to  enter  upon  land 
and  appropriate  it  for  the  construction  and 
maintenance  of  the  physical  road  and  neces- 
sary sidings  and  appurtenant  buildings.     It 
also  confers  power  upon  the  company  to  take 
materials  from  adjacent  lands  for  the  con- 
struction of  bridges  and  viaducts.     It  is  ap- 
parent, therefore,  that  in  the  enactment  of 
the  Statute  of  1849  the  only  purpose  of  the 
legislature  was  to  confer  upon  railroads  tht* 
authority  to  appropriate  land  and  material 
for  the  location  and  construction  of  the  road 
way.     There   is   nothing  in   the   act  which, 
properly  construed,  indicates  an  intention  on 
the  part  of  the  legislature  to  confer  author- 
ity on  the  railroad  company  to  appropriate 
water  for  use  in  the  operation  of  the  road. 
The  act  contains  no   provision  which   leads 
to  the  conclusion  that  such  was  the  legisla- 
tive intent.     Neither  by  express  words  nor 
by  necessary  implication  is  authority  given 
to  a  railroad  company  to  appropriate  any- 
thing whatever  for  use  in  the  operation  of 
the  road.     [570]  If  the  plaintiffs  contention 
be  correct-  that  the  act  confers  authority  to 
appropriate  water  for  corporate  purposes,  the 
same  rule  must  be  applied  as  to  everything 
else  which  may  be  used  in  operating  the  road. 
The   authority   could   be   invoked   to   appro- 
priate for  a  like  purpose  coal,  oil  and  gas 
which  could  be  utilized  in  the  operation  of 
the  road.    Some  of  these  are  as  necessary  as 
water  in  producing  steam,  and  if  water  may 
be  condemned   for   corporate   purposes  there 
is  no  sound  reason  for  denying  the  right  un- 
der the  Act  of  1849  to  appropriate  coal,  oil 
or  gas.     In  no  reported  case  does  it  appear 
that    it    was    ever    contended    that    the   act 
should  be  so  interpreted,  although  the  stat- 
ute has  been  in  force  far  beyond  half  a  cen- 
tury. 

That  the  Act  of  1849  did  not  confer  author* 
ity  to  condemn  water  for  railroad  purposes 
seems  to  have  been  the  view  entertained  by 
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the  legislature  as  to  another  and  similar  act. 
The  authority  to  condemn  is  alleged  to  be 
contained  in  the  10th  section  of  the  act  which 
is  identical  with  section  11  of  the  Act  of 
April  13,  1846,  P.  L.  312,-  incorporating  the 
Pennsylvania  Railroad  Company  except  the 
latter  act  also  provides  that  appropriations 
may  be  made  for  maintenance  or  repair  of 
the  road.  It  is  clear  that  if  the  Act  of  1849 
conferred  authority  on  railroad  companies  to 
appropriate  waters  of  a  stream  for  use  in 
operating  a  railroad,  that  a  like  authority 
was  invested  in  the  Pennsylvania  Railroad 
Company  by  the  Act  of  1846.  It  has  never 
been  contended,  however,  so  far  as  we  are 
advised  that  the  Pennsylvania  Railroad  Com- 
pany ever  claimed  that  its  charter  conferred 
upon  it  the  right  to  condemn  waters  for  use 
in  the  operation  of  its  trains.  It  is  not  too 
much  to  say,  that  if  such  right  existed,  or 
had  ever  been  suspected  to  exist,  the  com- 
pany would  have  invoked  the  authority  in 
securing  water  for  its  corporate  uses.  It 
neither  claimed  nor  attempted  to  exercise  the 
authority,  and  in  effect  conceded  that  the 
power  did  not  exist  under  the  Act  of  1846  but 
had  the  Act  of  1849  passed  giving  the  com- 
pany the  right  to  appropriate  and  condemn 
water  for  such  use. 

[571}  The  Act  of  1856  does  not  aid  the 
plaintiff's  contention  that  it  possesses  the 
power  to  condemn  water  for  the  operation  of 
its  road.  The  act  purports  to  be  a  supple- 
ment to  the  Act  of  1849.  The  first  section 
construes  the  Act  of  April  27,  1855,  P.  L.  365, 
entitled  "An  act  extending  the  rights  of  trial 
by  jury  to  certain  cases."  The  second  and 
third  sections  provide  the  proceedings  which 
sliall  be  taken  where  the  parties  cannot  agree 
upon  the  damages  sustained  by  the  exercise 
of  the  right  of  eminent  domain,  and  for  the 
ascertainment  of  the  damages  by  judicial 
proceedings.  The  Act  of  1849  provides  that 
before  the  company  shall  take  possession  of 
the  lands  or  materials  it  shall  make  ample 
compensation  or  tender  adequate  security 
therefor  to  the  owner.  It  also  provides  for 
the  appointment  of  viewers  to  ascertain  the 
damages,  and  requires  them  to  make  a  report 
to  the  court  of  the  damages  awarded,  and  if 
the  report  is  confirmed  judgment  is  to  be 
entered  thereon.  This  judgment  is  final, 
and  execution  is  authorieed  to  be  issued 
thereon  unless  it  is  paid  within  thirty  days. 
These  provisions  were  regarded  as  inadequate 
to  protect  the  owner  of  the  land  in  that  the 
security  required  to  be  given  was  insufficient: 
Dimmick  v.  Brodhead,  75  Pa.  St.  464,  and 
that  no  right  to  appeal  was  given  to  the  par- 
ties from  the  award  of  the  viewers  and  from 
the  judgment  entered  thereon  in  the  Com- 
mon Pleas.  These  supposed  defects  were 
remedied  by  the  Act  of  1856.  The  second 
se<^-ion    requires   the    railroad    company   on 


refusal  of  the  tender  of  the  bond,  to  present 
it  to  the  Common  Pleas  for  approval.  The 
third  section  of  the  act  permits  the  parties 
to  appeal  from  the  awurd  within  thirty  days 
after  it  has  been  filed,  and  also  authorises 
a  writ  of  error  to  the  judgment  which  may 
be  had  in  the  Common  Pleas  on  the  issue 
framed  and  tried  before  the  court  and  jury. 

It  will  be  observed,  therefore,  that  there 
are  no  powers  or  rights  to  appropriate  water 
conferred  upon  the  corporation  by  this  act. 
It  is  contended,  however,  that  the  [572] 
right  to  take  water  is  given  by  the  second 
section  which  provides  for  giving  security 
for  the  damages  when  no  agreement  can  be 
made  "either  for  lands,  water,  water  rights, 
or  materials."  The  words  "water,  water 
rights"  are  not  contained  in  the  Act  of  1849. 
There  is,  however,  no  rule  of  construction 
that  will  permit  this  act  to  confer  the  right 
to  take  water  or  water  rights  by  tlie  use 
of  these  words  in  this  connection  in  the  Act 
of  1856.  The  legislature  incorrectly  assumed 
that  these  words  were  in  the  Act  of  1849  and 
hence  inserted  them  in  the  later  statute 
which  was  enacted  to  provide  a  remedy  for 
the  exercise  of  the  right  of  eminent  domain 
conferred  by  the  Act  of  1849.  There  is  noth- 
ing in  the  Act  of  1856  which  by  implication 
even  confers  authority  on  the  corporation  to 
condemn  or  appropriate  any  property  what- 
ever. It  simply  provides  a  remedy,  different 
from  that  of  the  Act  of  1849,  when  the  cor- 
poration exercises  the  rights  conferred  by 
the  latter  act.  The  right  to  condemn  water 
did  not  exist  prior  to  the  Act  of  1856;  and 
hence  the  grant  of  a  remedy  for  the  exercise 
of  the  power  to  take  waters  by  that  act  did 
not  constitute  a  grant  of  such  power:  Howe 
V.  Norman,  13  R.  I.  488. 

We  are  all  of  the  opinion  that  the  order 
of  the  court  below,  declining  to  approve  the 
bond  presented  by  the  railroad  company, 
should  be  affirmed,  and  it  is  so  ordered. 


HOTE. 

Risht  of  Railroad  Company  to  Con- 
demn  Water  Over  which  Ri^ht  ot 
Way  Is  Constmoted. 


Oenerally. 

A  railroad  company  has  been  held  to  have 
the  right  to  condemn  water  over  which  its 
right  of  way  is  constructed  when  the  same 
is  necessary  for  its  use  or  maintenance.  Bige- 
low  V.  Draper,  6  N.  D.  152,  69  N.  W.  570. 
See  also  Baring  v.  Erdman,  14  Haz.  Reg. 
(Pa.)  129,  2  Fed.  Cas.  No.  981;  Strohecker 
v.  Alabama,  etc.  R.  Co.  42  Oa.  509;  Smithko 
V.  Pittsburgh,  etc.  R.  Co.  5  Pa.  Dist.  543. 
Compare  Gulf,  etc.  R.  Co.  v.  Tacquard,  3  Wil- 
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sons  Civ.  Cas.  Ct.  App.  (Tex.)  §  141  and  the 
reported  case.  In  Bigelow  v.  Draper,  supra, 
it  was  held  that  the  statutes  relating  to  emi- 
nent domain  authorized  a  railroad  corpora- 
tion to  condemn  the  riparian  rights  of  the- 
owners  of  land  through  which  a  river  flowed. 
The  purpose  of  the  railroad  company  was  to 
divert  from  its  accustomed  channel,  for  a  dis- 
tance of  two  miles,  the  flow  of  a  non-navi- 
gable watercourse,  restoring  the  water  to  its 
old  channel  further  down  the  stream,  in 
order  so  to  change  the  bed  of  the  stream,  that 
the  railroad  would  not  be  compelled  to  bridge 
the  river  at  two  points  at  which  the  water- 
course intersected  its  right  of  way.  The 
court  said:  "It  was  not  necessary  to  condemn 
the  land  through  which  flows  the  portion  of 
the  river  to  be  diverted  from  its  channel. 
There  appears  to  be  no  necessity  for  the  tak- 
ing of  the  real  estate  itself;  and  it  is  a 
familiar  principle  of  law  that  the  i^Testing 
of  private  property  from  the  hands  of  its 
owner  for  a  public  use  should  never  be  per- 
mitted to  extend  beyond  such  property  or 
such  interest  in  property  as  is  reasonably 
required  to  subserve  the  public  interests.  It 
would  be  unnecessarily  burdensome  to  the 
company,  and  inexcusably  oppressive  against 
these  defendants,  to  compel  or  even  allow  the 
company  to  take  the  fee  of  the  lands  in- 
volved, when  the  public  use  requires  merely 
that  they  should  be  damages,  and  not  that 
they  should  be  taken  wholly  from  their  own- 
ers. That  the  company  could,  under  our 
statute,  condemn  the  riparian  rights  with- 
out also  taking  the  fee  of  these  lands  does  not 
admit  of  doubt.  .  .  .  We  have  carefully 
analyzed  the  testimony  in  the  case,  and  have 
reached  the  conclusion  that  the  trial  judge 
was  fully  warranted  in  making  the  finding 
on  the  question  of  necessity  which  he  did. 
The  object  to  be  affected  by  these  condemna- 
tion proceedings  is  to  place  the  railroad  com- 
pany in  a  position  where  it  can  increase  the 
safety  of  its  track  by  constructing  a  solid 
embankment  at  the  two  points  where  the 
road  is  carried  over  the  Heart  river,  by  means 
of  two  bridges.  That  in  the  spring  season  the 
safety  of  these  structures  is  endangered  by 
ice  gorges  is  shown  by  the  testimony  of  com- 
petent civil  engineers.  Their  evidence  tended 
to  show  that  the  danger  of  injury,  damages, 
and  destructions  to  passengers,  employees,  and 
freight  would  be  considerably  diminished  by 
constructing  a  solid  embankment  where  the 
bridges  in  question  now  stand;  and  that,  in- 
dependently of  such  damage  being  done  to 
persons  or  property,  there  was  danger  every 
spring  that  traffic  would  be  temporarily  sus- 
pended by  a  break  at  this  point  in  the  line 
of  the  road,  through  the  demolition  of  one  or 
both  of  these  bridges  by  the  impact  of  large 
fields  of  moving  ice  in  times  of  high  water, 
resulting  from  gorges.     .     .     .    On  a  review 


of  the  whole  case,  we  are  satisfied  that  tlie 
public  interests  will  be  subserved  by  the  con- 
demnation  of   the   property   in   questioii,   to 
the  end  that  these  two  dangerous  points  in 
the  railroad  may  be  rendered  sale;  and  we 
are  also  of  the  opinion  that  in  no  other  way 
can  this  increase  in  safety  be  as  effectually 
accomplished."    In  Sandwich  v.  Great  North- 
ern R.  Co.  10  Ch.  D.  (Eng.)  707,  49  L.  J.  Ch. 
225,  27  W.  R.  616,  it  was  held  that  a  railroad 
company  whose  line  crossed  a  stream  could 
take,     as     riparian     owners,     a     reasonable 
amount  of  water   for  use  in  its   steam  en- 
gines.    Bacon,  V.  C.  said:   "The  Defendants 
are  a   railway   company.     They   use  steam- 
engines.     Water   is  necessary  for  supplying 
the  engines  at  their  stations.     It  is  part  of 
the  business  they  carry  on.    They  sink  a  well 
by  the  side  of  the  stream  in  the  year  1850, 
and  from  that  time  to  this  they  have  with- 
drawn water  from  that  well    (there  was  a 
second    one    constructed    afterwards    in    an- 
other place  not  eonneoted  with  the  old  well), 
and  they  have  used  it  for  the  purpose  of  sup- 
plying their  engines  with  the  necessary  wa- 
ter.    In  doing  this  they  have  taken  as  much 
as  they  thought  requisite   for   the  purpose. 
What  they  did   want  they   used,   and  what 
they  did  not  they  restored  back  to  the  stream. 
Prima  facie,  no  one  will  say  there  is  any- 
thing unreasonable  in  that.    That  is  the  use 
which  a  riparian  proprietor  may  reasonably 
make.    .    .    .    He  may  take  all  that  is  requi- 
site for  the  purpose  of  his  business,  provided 
only  that  he  does  not  take  so  much  as  in- 
jures   the   other    persons    whose    rights    are 
equal  to  his  own,  which  injury  he  can  pre- 
vent   by    returning    the    requisite    quantity 
into  the  stream.     ...     In  my  opinion  the 
case  by  the  Plaintiff,  as  it  is  proved  by  the 
Defendants,  establishes  these  facts — that  the 
purpose  for  which  the  water  is  taken  is  a 
lawful  purpose;   that  is  a  reasonable  enjoy- 
ment of   the   adjacent  property   of  the   De- 
fendants, and  the  means  of  carrying  on  the 
trade  which  they  may  lawfully  exercise;  that 
the  quantity  taken  is  not  in  itself  excessive, 
and  when  the  quantity  returned  to  the  stream 
is  taken  into  consideration  it  is  a  very  small 
quantity--so  small   a  quantity  as  that  the 
depth    of    the   stream,   taken    altogether,   is 
reduced  by  one-fiftli  of  an  inch.     Is  that  a 
case  in  which,  if  there  is  nothing  else  in  it, 
the  Plaintiff  could  ask  in  this  Court  for  an 
injunction?     What  injunction  is  he  entitled 
to?    Is  there  any  damages  done  to  him?     It 
is  not  pretended  that  there  is  any  damage 
done  to  him.".    But  in   Atty.-Gen.  v.  Great 
Eastern  R.  Co.  23  L.  T.  N.  S.  (Eng.)  344,  18 
W.  R.  1187,  affirmed  L.  R.  6  Ch.  572,  10  W. 
Rw  788,  the  court  restrained  the  railroad  com- 
pany    from    abstracting    or    directing    any 
water  from  a  river  for  the  supply  of  a  sta- 
tion or  for  other  trade  purposes.     Lord  Ua- 
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therlej,  L.  C.  said:  '"This  ciwe  does  not  pre- 
sent any  difficulty  whatever  upon  some  of  the 
larger  questions  which  have  been  raised  with 
regard  to  the  riparian  proprietors  on  this 
river.  The  natural  stream  of  the  Cam  was 
apparently  useless  for  any  of  the  ordinary 
purposes  of  commerce.  From  the  reign  of 
Queen  Anne  down  to  the  date  of  the  last  Act, 
14  &  15  Vict.  c.  xcii.  persons  have  been  ap> 
pointed  to  keep  up  the  navigation  of  the 
river,  and  their  powers  are  now  vested  in  a 
certain  body,  who  are  called  the  Conservators 
of  the  Cam.  ...  In  the  particular  part 
in  question  there  seems  to  be  a  considerable 
stream,  called  the  Paper  Mills  Brook,  which 
brings  down  a  quantity  of  water.  The  quan- 
tity is  in  dispute,  but  may  fairly  be  taken  not 
to  exceed  300,000  gallons  per  diem,  although 
somewhere  near  2,000,000  of  gallons  may  have 
come  down  on  some  particular  day.  From 
this  important  feeder  the  Defendants  were 
about,  until  they  were  restrained  by  the  order 
of  the  Master  of  the  Rolls,  to  withdraw  a 
quantity  of  water,  no  less  than  one-third  of 
the  total  amount  supplied.  Now  this  is  not 
at  all  the  case  of  an  ordinary  river,  the 
persons  bordering  upon  which  may  have,  for 
their  ordinary  purposes,  a  right  to  use  the 
water.  We  have  here  persons  appointed  by 
an  Act  of  Parliament  who,  prima  facie,  have 
the  first  right  to  be  judges  in  the  matter, 
being  a  public  body  entrusted  with  powers 
and  duties  for  a  public  purpose.  I  appre- 
hend that  the  court  gives,  in  the  first  in- 
stance, credit  to  them  as  being  the  best 
judges  of  what  they  want;  and  I  apprehend 
t)iat  no  engineer  from  another  river  has  a 
right  to  inform  them  how  much  water  they 
want;  and  any  evidence  shewing,  or  tending 
to  shew,  that  they  have  quite  enough,  is,  to 
my  mind,  of  extremely  little  weight.  We 
know  how  figures  may  be  manipulated  for 
])urposes  of  this  kind,  and  I  have  no  doubt 
til  at  it  may  be  shewn  that  the  whole  amount 
of  the  water  drawn  off  in  a  day  would  not,  if 
spread  over  four  and  a  quarter  miles,  take 
off  more  than  one-fourteenth  of  an  inch  of 
water;  but  how  that  average  withdrawal  of 
water  over  the  whole  may  at  particular 
moments  and  times — ^just  when  a  barge  wants 
to  get  through  a  lock — affect  the  particular 
spot  from  which  the  water  is  being  drawn 
off,  before  it  had  has  time  to  diffuse  its 
operation  over  the  whole  exttmt  of  the  reach, 
there  is  no  possibility  of  knowing  from  a 
calculation  of  that  kind.  It  may  be  true  that 
when  these  Defendants  have  done  what  they 
threaten  to  do  the  Conservators  of  the  River 
Cam  would  have  a  much  better  river  than  a 
great  many  rivers;  but  this  does  not  in  the 
least  assist  us  in  arriving  at  any  conclusion 
as  to  the  legal  rights  of  the  parties.  The  Con- 
servators are  entitled  to  have  the  best  river 
they  can,  and  certainly,  on  the  evidence,  it 
A   n.  Cas.  1916B.— 77. 


is  dear  that  it  is  not  a  particularly  good 
one  when  they  have  done  their  best.  Now 
there  is  plenty  of  evidence  to  shew  that  the 
river  is  not  at  all  more  abundantly  supplied 
with  water  than  is  wanted;  in  fact,  at  times, 
they  want  every  available  lockful  they  can 
obtain,  and  yet  it  is  proposed  to  draw  off  at 
least  two  iocksful  per  diem.  The  lock-keep- 
ers tell  you  they  have  special  orders  at  some 
particular  seasons  not  to  let  any  lockful  run 
at  all  for  so  many  days,  and  that  they  are 
in  particular  difficulties  when  there  are  not 
three  and  a  half  inches  over  the  ledge  of  the 
tumbling-bay.  Then  they  give  you  dates  and 
observations  which  shew  a  great  many  days 
when  there  was  not  that  quantity  of  water. 
They  shew  you  what  quantity  of  water  is 
wanted  to  pass  over  the  sill,  and  what  quan- 
tity of  water  the  barges  draw;  that  the 
barges  are  not  unfrequently  obliged  to  wait 
because  they  cannot  get  enough  water,  and 
that  they  are  thankful  to  have  assistance 
rendered  by  the  flushing  operations  done  at 
the  lock  above.  It  appears  to  me  that  the 
Master  of  the  Rolls  had  not  gone  at  all  too 
far  in  making  this  injunction  general,  for 
no  one  can  tell  at  what  time  these  difficulties 
may  happen." 

Bight  to  Erect  Dam. 

In  Smithko  v.  Pittsburgh,  etc  R.  Co.  5 
Pa.  Dist.  543,  it  was  held  that  a  railroad 
company  in  executing  a  power  given  it  by 
the  legislature  to  take  waters  and  water 
rights  under  the  power  of  eminent  domain, 
could  erect  a  dam  across  a  stream  for  the 
purpose  of  storing  water  for  its  use.  It  ap- 
peared that  the  defendant  prepared  to  erect 
a  dam  across  a  ravine  for  a  length  of  about 
240  feet.  This  would  back  up  the  water  about 
960  feet  through  the  plaintiff's  property.  The 
place  where  it  was  proposed  to  erect  the  reser- 
voir was  across  a  stream  having  a  watershed 
of  about  1,000  acres.  It  had  different  springs. 
Dismissing  the  plaintiff's  bill  for  an  injimc- 
tion  the  court  said:  'The  defendant  claims 
that,  under  the  10th  section  of  the  Act  of 
Feb.  19,  1849,  P.  L.  83,  giving  railroads  the 
right  of  eminent  domain,  it  has  the  right  to 
condemn  this  property  for  the  purposes  pro- 
posed. The  plaintiffs  deny  that  the  Act 
gives  any  such  rights.  .  .  .  The  Act  on 
which  the  defendant  relies  provides  that  the 
occupancy  of  land  'without  the  consent  of  the 
owner,  .  .  .  except  in  the  neighborhood  of 
deep  cuttings  or  high  embankments,  or  places 
selected  for  sidings,  turn-outs,  depots,  en- 
gines or  water  stations,'  shall  not  exceed 
'60  feet  in  width,  and  thereupon  to  lay  down, 
erect,  construct  and  establish  a  railroad,  with 
one  or  more  tracks,  with  bridges,  viaducts, 
turn-outs,  sidings  or  other  devices  as  they 
may  deem  necessary  or  useful,  between   the 
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points  named  in  the  special  Act  incorporate 
ing  such  company/  and  so  on,  and  'by  them- 
selves or  other  persons  employed  as  aforesaid 
to  enter  upon  and  into  and  occupy  all  land 
on  which  the  said  railroad  or  depots,  ware- 
houses, coal-houses,  engines  and  water  sta- 
tions, other  buildings  or  appurtenances  may 
be  located,  or  whieli  may  be  necessary  or  con- 
venient for  the  erection  of  the  same,  or  for 
any  purpose  necessary  or  useful  in  the  con- 
struction, maintenance  and  repairs  of  said 
railroad/  Ihe  second  section  of  the  Act  of 
April  9,  1856,  P.  L.  288,  provides  that  in  all 
cases  where  the  parties  cannot  agree  upon 
the  amount  of  damages  claimed,  or,  by  reason 
of  the  absence  of  legal  incapacity  of  such 
owner  or  owners,  no  such  agreement  can  be 
made  either  for  lands,  water,  water  rights  or 
materials,  the  company  shall  tender  a  bond, 
etc.  .  .  .  It  is  a  question  of  reasonable 
construction  of  the  statute  in  the  light  of 
the  circumstances.  Water  is  a  material,  in 
one  sense  of  the  word,  just  as  gravel  or  tim- 
ber, but  the  Act  of  Assembly  of  1849,  as  well 
as  the  Act  of  1856,  quoted,  evidently  contem- 
plated the  use  and  storage  of  water  by  the 
railroad  as  a  necessary  part  of  the  construc- 
tion of  the  road  for  the  purpose  of  running  its 
locomotives.  A  water  station  necessarily 
means  a  place  for  the  storage  of  water  for 
use  of  the  railroad.  What  those  stations 
may  be  and  how  far  they  may  extend  is  not 
declared  in  the  Act.  Often,  perhaps  gen- 
erally, the  reservoirs  for  the  storage  pf  water 
for  use  of  the  railroad  locomotives  are  wood- 
en or  iron  tanks,  but  not  necessarily  so.  Nor 
does  the  Act  of  Assembly  provide  or  intimate 
how  or  what  they  shall  be.  It  must  be  left, 
then,  to  the  reasonable  discretion  of  the  rail- 
road authorities,  governed  by  the  necessities 
of  the  case.  The  pollution  of  so  large  a  num- 
ber of  streams  of  water  in  our  state  by  man- 
ufactories and  mines,  and  by  the  boring 
and  pumping  of  oil  and  gas  wells  in  the 
vicinity,  has,  to  a  considerable  extent, 
changed  the  circumstances  and  made  it  neces- 
sary to  procure  a  supply  of  water  in  a  differ- 
ent way,  or  to  make  tlie  water  station  in  a 
different  way  from  what  was  the  custom  in 
former  years.  It  is  a  notorious  fact  that  in 
many  parts  of  the  country,  during  the  past 
year,  there  was  a  great  scarcity  of  water  for 
the  running  of  locomotives,  and  water  had  to 
be  transported,  at  large  expense,  a  very  con- 
siderable distance  for  the  purpose.  The  Act 
of  1856,  which  provides  for  the  tender  of  a 
bond  as  compensation  for  the  taking  of  land 
and  of  water  and  of  water  rights  or  materials, 
is  not  conclusive,  but  it  is  a  legislative  con- 
struction that,  in  the  right  to  construct  wa- 
ter stations,  the  legislature  meant  to  include 
the  taking  of  waters  and  water  rights  under 


the  power  of  eminent  domain.  It  seems  to 
us  that  this  is  a  reasonable  construction  of 
the  Act.  It  might  be  well  for  the  legislature 
to  define  more  clearly  the  rights  of  railroad 
companies  in  regard  to  water  stationa  and 
waters  and  water  rights;  but  in  the  case  now 
before  us  it  seems  to  us  that,  in  making  it^ 
reservoir — ^a  reservoir  being  a  necessary  pai% 
of  a  water  station — the  defendant  company 
is  exercising  a  reasonable  discretion  in  the 
manner  in  which  it  proposes  to  erect  the 
works  to  meet  a  pressing  necessity  for  the 
operation   of   the   road." 

On  the  other  hand  in  Gulf,  etc.  R.  Co.  v. 
Tacquard,    3    Willson    Civ.    Cas.    Ct.    App. 
(Tex.)  §  141,  it  was  held  that  a  railroad  com- 
pany could  not  condemn  a  navigable  stream 
in  order  to  enable  it  to  erect  and  maintain 
a  dam  across  it,  so  as  to  furnish  a  reservoir 
of  fresh  water  for  its  use  in  operating  its 
engines.    The  court  said:  ''In  the  same  chap- 
ter which  provides  for  the  right  of  way  for 
railroads,  and  for  the  condemnation  of  lands 
for  corporation  purposes,  it  is  provided,  that 
nothing  in  said  chapter  contained  'shall  be 
so  construed  as  to  authorize  the  erection  of 
any  bridge,  or  any  other  obstruction,  across 
or  over  any  stream  or  water  navigable  by 
steamboats  or  sail  vessels,  at  the  place  where 
any  bridge  or  other  obstruction  may  be  pro- 
posed to  be  placed,  so  as  to  prevent  the  nav- 
igation of  such  stream  or  water.'    [R.  8.  art 
4172].      If    then.    Highland    Bayou,    at   the 
place   sought   to   be   condemned,   is  a   navi- 
gable stream  within  the  meaning  of  this  pro- 
vision, it  is  not  subject  to  condemnation  for 
the  purpose  designed.     It  would  be  unlawful 
and  a  penal  offense  to  obstruct  the  navigation 
of  said  stream,  by  the  erection  or  the  main- 
tenance of  a  dam  across  it."     So  in  Baring 
V.  Erdman,  14  Haz.  Reg.   (Pa.)    129,  2  Fed. 
Cas.  No.  981,  a  bill  for  an  injunction,  it  ap- 
peared that  the  complainants  were  the  own- 
ers of  a  tract  of  land  on  the  western  bank 
of  the   Schuylkill,   through  which  a  stream 
of  water  had  been  running  from  time  imme- 
morial until  its  diversion  by  the  respondent 
by  means  of  a  dam,  erected  across  it,  on  the 
land  of  the  complainants,  and  a  trench  made 
to  conduct  it  to  the  Pennsylvania  Railroad 
for  the  supply  of  the  engines.     It'was  held, 
though  water  for  railroad  purposes  might  be 
diverted  from  lands  within  a  reasonable  vi- 
cinity and  not  necessarily  from  lands  contig- 
uous to  the  road,  that  the  diversion  of  the 
complainants'  watercourse  was   not  for   the 
purpose  of  constructing  or  repairing  the  rail- 
road, but  for  means  of  transportation  on  H 
thereafter,  and  that  such  subsequent  diver- 
sion was  not  justified  under  the  authority  for 
its  use  in  constructing  or  repairing. 


BRADLEY  v.  ATLANTIC  COAST  LINE  K.  CO. 

99  8,  Car.  78. 
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ATLAHTIC  COAST  UNE  BAILWAT 

COMPANT. 

South   Carolina   Supreme   Court — September 

28,  1914. 

99  S,  Car.  7S;  82  S.  E.  1009. 


Garrlers  of  PasiesgerB  —  Duty  to  Stop 
at  Pasieiieer'a  Deitinatlos  —  Special 
Contraet. 

VVIiere  plaintiff  boarded  a  through  train 
which  did  not  stop  at  his  destination,  under 
an  alleged  special  contract  made  with  defend- 
ant's ticket  agent  that  the  train  would  stop 
there  t4>  set  plaintiff  down,  plaintiff  is  not 
entitled  to  have  the  carrier's  breach  of  such 
alleged  contract  submitted  to  the  jury  as  a 
basis  for  a  recovery,  in  the  absence  of  any 
evidence  that  the  agent's  statement  was  re- 
lied on  and  ,that  plaintiff  suffered  damage  as 
the  proximate  result  thereof. 

[See  note  at  end  of  this  case.] 

Appeal  from  Common  Pleas  Circuit  Court, 
Berkeley  county:     Ramage,  Judge. 

Action  for  damages.  George  H.  Bradley, 
plaintiff,  and  Atlantic  Coast  Line  Railway 
Company,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Revebsed. 

Bimeon  Hyde  and  OctatHiM  CoTtett  for  appel- 
lant. 

Logan  d  Grace  and  B.  J,  Dennis  for  re- 
spondent. 

I 

[80]  Eraser,  J. — ^Mr.  Bradley  was  in  Jes- 
up,  Georgia,  on  a  visit  and  desired  to  return 
to  his  home  at  St.  Stephens,  South  Carolina, 
with  his  wife  and  grandson.  He  presented 
himself  to  the  ticket  agent  at  Jesup  and  pur- 
chased the  ticket  for  their  transportation. 
The  plaintiff  clainrs  that  he  asked  for  infor- 
mation as  to  the  proper  train  and  the  agent 
pointed  out  the  train  that  would  go  to  and 
stop  at  St.  Stephens.  That  before  he  got  to 
Charleston  the  conductor  told  him  that  the 
train  he  was  on  did  not  stop  at  St.  Stephens 
and  he  must  get  off  at  Charleston  and  wait 
for  a  local  that  did  stop  at  St.  Stephens. 
This  the  plaintiff  declined  to  do.  That  after 
the  train  left  Charleston  the  conductor  told 
him  that  he  had  warned  him  to  get  off  at 
Charleston  and  unless  he  paid  additional 
fare  from  St.  Stephens  to  lAnes,  where  the 
train  did  stop,  he  would  put  him  off  the 
train.  Tliat  he  could  pay  the  cash  fare  from 
St.  Stephens  to  Lanes,  then  he  could  return 
to  St.  Stephens  and  return  on  the  local  that 
did  stop  there.     Under  these  circmnstancea 


and  the  threat  of  expulsion,  the  plaintiff 
paid  the  additional  fare.  The  plaintiff  nad 
notified  his  son  to  meet  him  at  St.  Stephens. 
When  the  plaintiff  returned  the  conveyance 
had  left  St.  Stephens  and  the  plaintiff  was 
required  to  leave  his  wife  and  grandchild  in 
St.  Stephens  for  the  night  and  walk  to  his 
home  for  a  conveyance  to  take  them  home. 
The  plaintiff  relied  upon  his  general  contract, 
as  evidenced  by  his  ticket  from  Jesup  to  St. 
Stephens,  and  a  special  contract  with  the 
agent  at  Jesup,  that  the  train  would  stop  at 
St.  Stephens.  His  damages  alleged  were  the 
additional  fare  from  St.  Stephens  to  Lanes 
and  return  and  consequent  illness,  and  rude 
and  disrespectful  treatment  on  the  train,  and 
punitive  damages  for  the  wilful  invasion  of 
his  rights  as  a  passenger. 

[81]  The  defendant  admitted  the  purchase 
of  the  ticket  from  Jesup  to  St.  Stephens, 
denied  the  special  contract  and  misrepresen- 
tation. Denied  the  duty  to  stop  at  St. 
Stephens,  but  said  that  it  had  provided  a 
local  from  Charleston  and  it  was  incumbent 
on  plaintiff  to  get  off  the  through  train  at 
Charleston  and  wait  for  the  local.  The  trial 
was  had  and  the  verdict  and  judgment  were 
for  the  plaintiff.  The  defendant  appealed  on 
several  exceptions,  but  the  appellant  states 
t^o  questions. 

"Waa  there  a  contract  made  between  the 
railiroad  eompany,  through  its  agent  at  Jesup, 
Ga.,  with  the  passenger,  Bradley,  plaintiff 
herein  ?" 

The  presiding  Judge  refused  to  charge  the 
appellant's  fourth  request  to  charge,  which 
was  as  follows; 

"Even  if  the  jury  find  from  ihe  evidence 
that  the  agent  at  Jesup  told  the  plaintiff 
that  this  train  would  carry  him  to  St. 
Stephens  and  put  him  off  there,  this  would 
not  constitute  a  guarantee  that  such  train 
would  stop  at  St.  Stephens  and  would  not 
warrant  a  verdict  for  the  plaintiff." 

There  seems  to  have  been  some  confusion 
in  the  trial  of  this  case  as  to  the  exact  ques- 
tions involved.  The  plaintiff  alleged  two 
sources  of  responsibility  for  the  defendant — 
i.  e.f  1st.  A  general  contract  to  carry  the 
plaintiff  from  Jesup  to  St.  Stephens.  2d.  A 
special  contract  that  he  should  be  carried  on 
that  train  without  change  of  cars. 

The  first  ground  was  admitted.  The  second 
was  denied.  Over  the  appellant's  objection 
the  second  was  submitted  to  the  jury.  Un- 
der the  case  as  made  by  the  record,  the  spe- 
cial contract  should  not  have  been  submitted 
to  the  jury  because  there  was  no  evidence 
of  a  contract  or  misinformation  that  pro- 
duced injury  to  the  plaintiff.  It  is  not  every 
misstatement  in  the  scope  of  his  duty,  made 
by  a  railroad  ofiicial  to  a  passenger,  that  gives 
rise  to  an  action  for  damages,  but  only  those 
on  the  faith  of  which  the  passenger  has  acted 
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to  hia  injury  which  axe  actionable.  Granting 
that  the  agent  at  Jesup  said  to  the  plaintiff, 
"Take  that  train;  it  will  stop  [82]  at  St. 
Stephens  and  put  you  off/'  then  the  plaintiff 
would  have  to  show  that  he  had  suffered 
injury  by  reason  of  the  fact  that  he  had 
acted  on  the  misinformation.  That  might  be 
shown  in  many  ways,  for  instance^  that  there 
was  a  choice  of  routes  or  trains,  or  that  the 
plaintiff  would  not  have  taken  the  journey 
if  it  necessitated  a  change  of  cars,  etc.  Tliere 
was  no  evidence  of  any  injury  that  arose 
from  the  misinformation  or  the  breach  of  a 
special  contract,  even  if  it  were  within  the 
apparent  scope  of  the  agent's  authority  to 
make  a  special  contract.  The  appellant  had 
contracted  to  carry  the  plaintiff  from  Jesup 
to  St.  Stephens  and  were  bound  to  make  rea- 
sonable provision  to  carry  out  its  contract. 

The  appellant  and  respondent  are  equally 
confident  of  success,  the  one  relying  on  Gar- 
ter V.  Ry.  in  76  S.  C.  355,  55  S.  E.  771,  and 
the  other  on  Richardson  v.  Atlantic  Coast 
Line  R.  Co.  71  S.  C.  446,  61  S.  E.  261. 

In  the  Carter  case  it  affirmatively  appeared 
that  the  through  train  that  did  not  stop  was 
followed  by  a  local  train  that  did  stop  and 
that  reasonably  adequate  provision  was  made 
for  local  travel. 

In  the  Richardson  case  it  affirmatively  ap- 
peared that  the  through  train  was  the  only 
train  that  would  enable  the  passenger  to 
reach  his  destination  that  day.  Here  there 
was  no  evidence  either  way  except  that  there 
was  one  local  per  day.  That  may  have  al- 
ready passed.  This  Court  having  found  error 
in  submitting  the  question  as  to  damages 
from  misinformation,  as  appears  from  the 
record,  there  muBt  be  a  new  trial. 

Appellant's  second  proposition  is  that  there 
is  no  evidence  from  which  the  jury  could 
have  found  punitive  damages. 

If  the  acts  of  the  defendant  were  unlawful, 
then,  under  the  Richardson  case,  supra,  puni- 
tive damages  could  be  awarded. 

Judgment  reversed. 

Hydrick,  J.,  concurs  in  the  result, 
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Introductory, 

In  accord  with  the  decision  in  Louisville, 
etc.  R.  Co.  V.  Scott,  141  Ky.  538,  Ann.  Cas. 
1912C  647,  it  has  been  said  ^n  a  number  of 


recent  cases  that  railroads  are  not  required 
to  stop  all  their  trains  at  every  station  in 
the  absence  of  a  contract  or  a  statute  limit- 
ing their  rights  in  that  respect,  but  they 
may  within  reasonable  limitations  designate 
the  stations  at  which  they  will  stop  certain 
trains  in  order  to  receive  and  discharge  pas- 
sengers, reasonable  facilities  for  public  travel 
being  otherwise  provided.  Louisville,  etc.  R. 
Co.  V.  Maxwell,  190  Ala.  47,  66  So.  669: 
Southern  R.  Co.  v.  Bailey,  143  Ga.  610,  85 
S.  E.  847;  Southern  R.  Co.  v.  Flanigan,  10 
Ga.  App.  745,  74  S.  E.  86;  YasoQ,  etc.  R. 
Co.  V.  Wall*  (Miss.)  70  So.  849;  Chicago, 
etc.  R.  Co.  V.  Sheets  (Okla.)  154  Pac.  550. 
In  Southern  R.  Co.  v.  Flanigan,  supra,  the 
court  stated  the  rule  as  follows:  "In  the 
absence  of  statutory  regulation  of  prohibi- 
tion, a  railroad  company  may  adopt  regu- 
lations that  certain  passenger  trains,  run- 
ning regularly  on  its  roads,  shall  stop  only 
at  designated  stations.  There  can  be  no 
doubt  that  such  rules  and  regulations  are 
reasonable,  and  are  necessary  in  the  proper 
conduct  of  the  business  of  the  railroad  com- 
pany. .  But  a  rule,  however  reason- 
able, should  be  enforced  with  due  regard  to 
the  obligation  of  extraordinary  diligence 
which  the  law  imposes  upon  carriers  of  pas- 
sengers." 

It  is  the  duty  of>  an  intending  passenger 
to  inform  himself,  before  taking  passage, 
whether  the  train  is  scheduled  to  stop  at 
his  destination.  Louisville,  etc.  R.  Co.  v. 
Maxwell,  190  Ala.  47,  66  So.  669;  Southern 
R.  Co.  V.  Bailey,  X43  Ga.  610,  85  S.  E.  847; 
Yazoo,  etc.  R.  Co.  v.  Walls  (Miss.)  70  So. 
349;  Chicago,  etc.  R.  Co.  v.  Sheets  (Okla.) 
154  Pac.  560.  Compare  Southern  R.  Co.  v. 
Flanigan,  10  Ga.  App.  745,  74  S.  E.  85: 
Southern  R.  Go.  v.  Huckaba,  14  Ga.  App. 
311,  80  S.  E.  697.  Thus  in  Southern  R.  Co. 
V.  Bailey,  supra,  the  court  said  that  "when 
one  presents  himself,  for  transportation  on 
a  particular  train,  the  duty  is  upon  him  to 
inquire  whether  it  stops  at  the  place  of  des- 
tination called  for  by  his  ticket.^' 

But  in  Southern  R.  Co.  v.  Flanigan,  10 
Ga.  App.  745,  74  S.  £.  85,  the  court  refused 
to  follow  the  rule  that  one  who  proposes  to 
become  a  passenger  is  bound  to  inquire,  when 
he  purchases  his  ticket  and  before  he  boards 
the  train,  whether  the  train  according  to 
its  schedule  stops  ,at  th^ .  particular  place  to 
which  his  ticket  entitles  him  to  ride.  Hill. 
C.  J.,  in  a  review  of  the  facta  said:  *']t 
seems  to  this  court  that  the  sounder  rule  on 
the  subject  is  to  impose  upon  the  railroad 
company  the  duty  of  giving  the  information 
to  the  purchaser  of  the  ticket  over  its  rail- 
road as  to  what  train  stops  at  the  particular 
station  to  which  it  sells  the  ticket,  and  not 
to  impose  the  duty  of  inquiry  upon  the  pro- 
posed paasengers.     Agents  who  sell  ti^ets 
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know  the  schedules  of  the  company's  trains, 
and  it  would  seem  to  be  more  reasonable  to 
require  that  this  information  should  be  given 
to  the  passenger,  when  he  proposes  to  buy 
his  ticket  to  a  particular  station,  than  it 
would  be  to  require  the  passenger,  before  or 
when  he  purchases  the  ticket,  to  make  the 
inquiry.  A  ticket  over  a  railroad  is  not  only 
a  receipt  for  the  money  paid  for  the  ticket, 
but  constitutes  a  contract  between  the  pas- 
senger and  the  company  for  transportation 
according  to  its  terms;  and  in  the  carrying 
out  of  the  contract  the  law  of  this  state 
imposes  upon  the  carrier  extraordinary  dili- 
gence to  protect  the  passenger,  and  certainly 
it  would  be  unreasonable  to  hold  that  the 
full  measure  of  the  carrier's  diligence  has 
been  reached  unless  he  gives  this  information 
in  his  possession  so  Important  to  the  exer- 
cising by  the  passenger  of  the  right  to  which 
he  is  entitled  under  his  contract  as  evidenced 
by  the  ticket.  When  a  passenger  buys  a 
ticket,  he  has  a  right  to  presume  that  all 
necessary  information  or  instructions  will 
be  given  him  for  the  proper  use  of  that  ticket. 
And  when  one  who  proposes  to  become  a  pas- 
senger buys  a  ticket  from  an  agent  of  the 
carrier  to  a  particular  station,  he  has  a 
right  to  assume,  in  the  absence  of  any  in- 
formation, actual  or  constructive,  to  the  con- 
trary, that  he  may  ride  on  that  ticket  to 
his  destination  on  any  train  of  the  company 
carrying  passengers  to  that  place.  Certainly 
this  should  be  the  rule,  in  the  absence  of  any 
restriction  in  the  ticket  itself  showing  that 
it  is  not  good  for  transportation  to  the  par- 
ticular station  to  which  it  had  been  pur- 
chased. When  a  person  goes  to  a  railroad 
station  and  buys  a  ticket  from  the  agent  of 
the  company,  the  reasonable  inference  from 
that  act  is  that  he  intends  to  become  a  pas- 
senger to  his  destination  on  the  next  train 
passing  the  initial  point  and  going  to  the 
particular  place  designated  by  the  ticket; 
and  if  the  next  train  is  a  through  train,  or 
one  that  does  not  stop  at  that  station,  the 
agent  of  the  company,  when  he  sells  the 
ticket  to  the  proposed  passenger,  should  in- 
form him  of  the  fact.  ...  Of  course,  if 
the  proposed  purchaser  should  ask  for  the 
information,  it  would  be  the  duty  of  the 
agent  to  give  it  to  him,  and  the  company 
would  be  held  responsible  for  the  correctness 
of  the  information.  .  .  .  But  we  think 
the  rule  should  go  further,  and  make  it  the 
duty  of  the  agent,  having  reason  to  believe 
that  the  purchaser  proposes  to  take  passage 
on  a  particular  train,  to  inform  him  that 
that  train  will  not  stop  at  the  station  to 
which  he  proposes  to  purchase  a  ticket,  so 
that  he  may  regulate  his  conduct  as  a  pas- 
senger accordingly.  We  frankly  admit  that 
this  opinion  is  contrary  to  the  views  of 
many  judges   and  tezt^writers,   but  we  are 


nevertheless  strong  in  the  faith  that  it  is 
more  in  consonance  with  reason  and  justice, 
and  more  in  hartnony  with  the  rule  of  extra- 
ordinary diligence  which  the  law  imposes 
upon  carriers  of  passengers." 

So  in  Elliott  v.  Norfolk  Southern  R.  Co. 
166  N.  C.  481,  82  S.  E.  853,  the  court  said: 
"It  is  the  settled  law  of  this  state  that  where 
a  common  carrier  receives  a  passenger  upon 
its  train,  with  a  ticket  calling  for  a  certain 
station,  it  is  the  duty  of  the  railroad  com- 
pany to  stop  the  train  at  such  station,  even 
though  the  passenger  did  not  know  that  this 
particular  train  did  not  stop  at  such  station." 

In  Absence  of  Special  Contract, 

It  has  been  held  recently  that  in  the  ab- 
sence of  a  special  contract  or  statutory  regu- 
lation, a  passenger  who  takes  a  train  which 
does  not  stop  at  his  destination  cannot  in- 
sist on  being  put  off  at  that  place,  if  he 
boards  the  train  without  availing  himself  of 
the  information  at  hand  and  without  making 
proper  inquiry  from  the  company  whether 
the  train  will  stop  there,  but  he  may  be  put 
off  at  the  stopping  place  nearest  his  destina- 
tion without  subjecting  the  company  to  lia- 
bility. Louisville,  etc.  R.  Co.  v.  Maxwell,  100 
Ala.  47,  66  So.  669;  Southern  R.  Co.  v. 
Bailey,  143  Ga.  610,  85  S.  E.  847 ;  Louisville, 
etc.  R.  Co.  V.  Gaddie,  102  Ky.  205,  172  S.  W. 
614,  L.R.A.1916D  705;  Yazoo,  etc  R.  Co.  v. 
Walls  (Miss.)  70  So.  349;  Chicago,  etc.  R. 
Co.  V.  Sheets  (Okla.)  154  Pac.  650.  Thus 
In  Southern  R.  Co.  v.  Bailey,  supra,  it  ap- 
peared that  a  passenger  was  ejected  from  a 
train  at  the  last  place  where  the  train  was 
scheduled  to  stop  before  passing  his  destina- 
tion. The  court  said:  "The  defendant  was 
concerned  only  with  its  duty  to  the  public 
of  maintaining  its  public  schedule,  and  the 
plaintiff's  right  under  her  ticket  was  to  be 
transported  in  compliance  therewith  to  the 
last  place,  before  reaching  Jenkinsburg,  at 
which  this  train  was  scheduled  to  stop,  and 
the  defendant's  agent  had  the  right  to  de- 
mand that  she  leave  the  train  and  to  eject 
her  at  this  point."  In  Louisville,  etc.  R. 
Co.  V.  Maxwell,  190  Ala.  47,  66  So.  669,  it 
appeared  that  the  plaintiff  purchased  from 
the  defendant's  agent  at  one  of  its  stations 
a  ticket  for  transportation  to  a  place  called 
Garden  City.  The  conductor  informed  the 
passenger  several  times  that  the  train  was 
not  scheduled  to  stop  at  his  destination,  and 
that  it  would  be  necessary  for  him  to  change 
cars  at  Birmingham  and  continue  his  trip  on 
a  local.  Shortly  after  leaving  Birmingham 
the  conductor  again  informed  the  plaintiff 
of  the  defendant's  rule  concerning  the  opera- 
tion of  the  train,  and  that  he  would  have  to 
get  off  at  Blount  Springs,  the  stopping  place 
nearest  his  destination.    He  also  returned  to 
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the  plaintiff  his  ticket  with  an  endorsement 
which  showed  his  right  to  finish  his  journey 
on  the  local  train.  The  plaintiff  indicated 
by  his  language  that  he  preferred  a  lawsuit 
and  refusing  to  leave  the  train  he  was  ejected 
therefrom  at  Blount  Springs.  Reversing  a 
judgment  for  the  plaintiff  the  court  said: 
"Tliere  is  nothing  to  indicate  that  defend- 
ant's rule  forbidding  the  train  upon  which 
plaintiff  took  passage  to  stop  at  Garden 
City,  which  was  tantamount  on  the  facts  of 
this  case  to  a  requirement  that  plaintiff 
should  change  cars  at  Birmingham,  is  un- 
reasonable. We  can  perceive  nothing  unrea- 
sonable in  it.  Its  existence  was  proved,  and 
notice  of  it  was  given  to  plaintiff  before  the 
train  reached  Birmingham.  In  these  circum- 
stances the  conductor  committed  no  wrong 
in  requiring  plaintiff  to  leave  the  train  at 
Blount  Springs.  .  .  .  Defendant  did  not 
thereby  deny  to  plaintiff  a  complete  perform- 
ance of  its  contract  according  to  its  terms, 
but  imposed  upon  plaintiff  only  the  necessary 
consequence  of  the  observance  of  a  certain  rea- 
sonable rule,  according  to  which,  as  long  as  it 
existed,  it  had  a  right  to  operate  its  trains.'' 

In  Yazoo,  etc.  R.  Co.  v.  Hearn  (Miss.)  71 
80.  561,  it  was  held  that  the  servants  of  a 
railroad  company  are  not  relieved  of  all 
duty  toward  a  passenger  who  has  mistakenly 
embarked  on  a  train  not  scheduled  to  stop 
at  the  place  to  whidi  he  has  purchased  a 
ticket,  but  they  should  inform  him  of  that 
fact  on  their  discovery  thereof,  so  that  he 
may  disembark  at  a  regular  stop,  if  any, 
before  reaching  his  destination,  and  continue 
his  journey  on  another  train.  Affirming  a 
judgment  for  the  plaintiff  awarding  him 
damages  for  injuries  as  the  result  of  a  fall 
from  a  trestle  on  the  defendant's  road  after 
having  been  wrongly  ejected  from  one  of  its 
passenger  trains  the  court  said:  "If  the  em- 
ployees of  the  company  negligently  fail  to 
discharge  this  duty  to  such  a  passenger,  they 
have  not  the  right  thereafter  to  deal  with 
him  in  such  a  manner  as  to  impose  undue 
inconvenience  and  discomfort  upon  him  in 
reaching  his  destination.  It  may  be  that 
their  duty  towards  him  in  this  connection 
depends  upon  the  circumstances  of  each  par- 
ticular case.  This,  however,  we  are  not  now 
called  upon  to  determine,  for  they  clearly 
have  not  the  right  to  eject  him  from  the 
Jl^'ain  between  stations,  on  a  dark  and  rainy 
night,  at  a  place  with  which  he  is  not  fa- 
miliar, as  was  done  in  the  case  at  bar  accord- 
ing to  the  testimony  of  appellee." 

In  Louisville,  etc.  R.  Co.  v.  Gaddie,  162 
Ky.  205,  172  S.  W.  514,  L.R.A.1915D  705, 
it  was  held  that  where  a  passenger,  by  reason 
of  incorrect  information  given  by  a  gate- 
keeper or  trainman  in  the  employ  of  the  car- 
rier, boards  a  train  not  scheduled  to  stop  at 
the  station  for  which  he  has  a  ticket,  the 


carrier  has  a  right  to  correct  the  mistake, 
and  to  require  the  passenger  to  alight  at  a 
regular  stopping  place,  which  is  a  suitable 
place,  from  which  he  may  take  the  next  regu- 
lar train  that  does  stop  at  his  declaration. 
The  court  said:  "We  do  not  mean  to  be 
understood,  however,  as  holding  that  when 
the  passenger,  at  the  time  he  purchases  his 
ticket,  is  informed  by  the  ticket  agent  that 
the  train  he  proposes  to  take  will  stop  at  his 
destination  to  permit  him  to  alight,  although 
it  is  not  a  regular  scheduled  stop  for  such 
train,  the  carrier  may  correct  such  error  and 
the  passenger  be  required  to  alight  at  an 
intermediate  station,  for  the  carrier  in  such 
case  has  made  its  contract;  and  that  con- 
tract the  passenger  has  a  right  to  enforce. 
But,  where  no  specific  agreement  for  such 
stopping  of  the  train  is  clearly  shown  to 
have  been  effected  at  the  time  of  the  pur- 
chase of  the  ticket,  then  the  mere  act  of  a 
gateman  or  brakeman  in  making  no  objec- 
tions to  the  boarding  of  the  train  by  the 
passenger  ought  not  and  will  not  estop  the 
company  from  a  correction  of  the  error  by 
the  conductor  requiring  the  passenger  to 
leave  the  train  at  a  suitable  intermediate 
point,  there  to  wait  for  and  take  passage 
upon  a  train  which  does  stop  at  the  passen- 
ger's destination.  Nor  do  we  hold  that, 
where  a  passenger  makes  inquiry  of  the  gate- 
keeper, or  those  in  charge  of  the  train,  as 
to  the  train  he  should  take,  and,  acting  un- 
der their  directions,  is  caused  to  board  the 
wrong  car,  that  he  cannot  recover  for  lost 
time  and  increased  expenses  necessarily  in- 
curred by  reason  of  such  incorrect  informa- 
tion.   The  question  is  not  before  us  here." 

Under  Special  Contract  with  Carrier, 

Where  a  passenger  purchases  a  ticket  for 
a  particular  train,  or  is  directed  by  the 
ticket  agent  or  employee  to  take  a  certain 
train,  or  is  informed  by  an  agent  or  employee 
that  the  train  will  stop  at  his  destination,  it 
becomes  the  duty  of  the  railroad,  as  a  gen- 
eral rule,  to  stop  the  train  at  the  passenger^ 
destination  in  accordance  with  the  special 
contract  thus  arising.  See  Louisville,  etc. 
R.  Co.  V.  Gaddie,  162  Ky.  205,  172  S.  W. 
614.  L.R.A.1915D  705;  Chicago,  etc.  R.  C<». 
V.  Sheets  (Okla.)  154  Pac.  550.  Compare 
the  reported  case.  Thus  in  Chicago,  etc.  R, 
Co.  V.  Sheets,  supra,  the  court  said  that 
whether  under  the  facts  and  circumstance?* 
of  the  case  the  plaintiff  was  misinformed  or 
misled,  through  the  fault  of  the  defendant*? 
servants,  as  to  the  regular  stopping  place:^ 
of  the  particular  train  he  purposed  boarding, 
or  was  by  their  acts  and  declarations  inducted 
to  believe  when  he  entered  the  train  that  it 
would  stop  at  his  destination,  were  quf'>- 
tions  of  fact  which  should  have  been  submit- 
ted to  the  jury  under  a  proper  charge. 
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When  Destination  la  Flag  Station, 

Where  the  destination  of  the  passenger  is 
a  flag  station,  and  the  train  passes  the  sta- 
tion without  stopping,  the  passenger's  rights 
vary  according  to  circumstances.  In  Louis- 
ville, etc.  R.  Co.  V.  Fugua,  187  Ala.  464,  66 
So.  396,  52  L.R.A.(N.S.)  668,  it  appeared 
tJiat  a  passenger  was  carried  by  her  destina- 
tion, a  flag  station,  before  the  conductor 
entered  the  coach  in  which  she  was  riding. 
It  was  held  that  the  carrier  could  not  claim 
exoneration  from  liability  because  of  the  fail- 
ure or  omission  of  the  conductor.  The  court 
said:  "In  the  absence  of  binding  (upon  a 
ticket  passenger)  rule  of  the  carrier,  known 
to  such  passenger  requiring  such  passengers 
for  a  flag  station  to  notify  the  conductor  of 
the  train  of  their  ticket-stipulated  destina- 
tion before  arrival  thereat,  there  is  no  pri- 
mary obligation  on  such  ticket  passenger  to 
notify  the  conductor  of  such  passenger's  des- 
tination. In  the  absence  of  such  rule,  so 
known  or  promulgated  as  to  bind  the  pas- 
senger, the  ticket  sold  by  the  carrier  to  the 
passenger  is  conclusive  notice  to  the  carrier 
of  the  fact  of  such  passenger's  destination. 
.     .  llie  sale  of  the  ticket  to  plaintiff 

concluded  the  defendant  from  denying  or 
questioning  the  fact  of  its  knowledge  of  this 
plaintiff's  destination,  by  which  she  was  neg- 
ligently carried."  And  in  Louisiana,  etc.  R. 
Co.  V.  Mason,  122  Ark.  477,  183  S.  W.  977, 
wherein  it  appeared  that  a  train  was  a  short 
one,  consisting  of  two  coaches,  and  that  there 
were  only  two  tickets  for  the  conductor  to 
take  up,  the  court  said  that  the  jury  were 
warranted  in  finding  that  the  conductor 
should  have  known  of  the  appellee's  destina- 
tion, which  was  a  flag  station,  and  conse- 
quently should  have  stopped  the  train  there. 
See  to  the  same  effect  Elliott  v.  Norfolk 
Soutliern  R.  Co.  166  N.  C.  481,  82  S.  E.  853. 
In  Ft.  Smith,  etc.  R.  Co.  v.  Ford,  34  Okla. 
575,  126  Pac.  745,  41  L.R.A.(N.S.)  745, 
wherein  it  appeared  that  a  passenger  was 
carried  by  his  destination,  a  flag  station,  it 
was  held  that  he  was  entitled  to  exemplary 
damages.  The  court  said:  "It  is  as  much 
the  duty  of  a  carrier  of  passengers  to  afford 
a  passenger  an  opportunity  to  alight  at  such 
a  station  and  to  which  it  has  sold  him  a 
ticket  as  at  the  station  at  which  stops  are 
regularly  scheduled,  unless  some  controlling 
exigency  is  shown  to  have  prevented  such 
opportunity," 

On  the  other  hand  in  Southern  R.  Co.  v. 
Cartledge,  10  Ga.  App.  523,  73  S.  E.  703,  it 
was  held  that  a  railroad  company  was  liable 
to  a  passenger  for  nominal  damages  only  for 
n^ligently  carrying  him  by  his  destination, 
which  was  a  flag  station.  The  following 
facts  appeared:  "The  plaintiff  bought  a 
ticket  from  Cannon,  in  Franklin  county,  to 
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Hardcash  in  Elbert  county,  a  flag  station  on 
the  line  of  the  defendant's  railway.  The 
conductor  carried  him  beyond  his  station. 
Upon  observing  that  the  train  was  not  slow- 
ing down  at  the  flag  station,  the  plaintiff 
immediately  went  to  the  conductor  and  called 
his  attention  to  the  fact  that  he  was  being 
carried  beyond  his  station.  Thereupon  the 
conductor  proposed  to  carry  him  on  to  Dewy 
Rose,  a  station  about  two  miles  farther  on, 
or  to  stop  at  the  place  the  train  then  was 
and  permit  him  to  disembark.  He  accepted 
the  latter  proposition  and  got  off  the  train 
about  a  mile  beyond  Hardcash.  .  .  .  While 
on  his  way  from  Hardcash  to  his  grand- 
mother's, a  sudden  rain  came  up,  and  he 
walked  along  for  some  time  in  the  rain  with- 
out seeking  shelter  at  any  of  the  near-by 
residences.  As  a  result  of  the  wetting  which 
he  thus  received,  he  alleged  that  he  was 
made  sick,  suffered  pain,  and  lost  several 
weeks  from  his  business."  The  court  said: 
"The  defendant,  having  carried  the  plaintiff 
beyond  the  point  of  his  destination,  was 
liable  to  him  in  damages.  But  as  the  evi- 
dence showed  a  mere  negligent  omission,  un- 
accompanied by  any  aggravating  circum- 
stances, punitive  damages  were  not  recover- 
able. The  conduct  of  the  conductor  as  set 
foith  in  the  statements  of  facts  was  not  such 
as  to  authorize  the  jury  to  find  this  character 
of  damages  against  the  defendant."  To  the 
same  effect  see  Mobile,  etc.  R.  Co.  v.  More- 
land,  104  Miss.  312,  61  So.  424,  46  L.R.A. 
(N.S.)   52. 


SAUIiSBERRT 

v. 

SAUIiSBERRT. 

Kentucky  Court  of  Appeals — February  2» 

1916. 

162  Ky.  486;  172  S.  W.  932. 


Words  and  Phrases  —  Distinotion,  be- 
tween **Rent"  and  ''Royalty." 

Where  a  deed  from  a  grantor  who  had 
owned  the  land  for  years  and  knew  of  the 
existence  of  mines,  they  having  been  actually 
worked  in  his  lifetime,  to  his  sons,  provided 
that,  if  his  wife  survived  hira,  she  should 
receive  one-half  of  all  rents  from  the  place 
from  all  resources  whatsoever,  she  is  entitled 
to  share  in  the  income  from  the  mines  while 
operated  on  a  royalty  basis,  as  well  as  all 
other  income  and  proceeds  from  the  farm, 
regardless  of  the  manner  and  form  of  pay- 
ment  or    the   name   by   which    it   might   be 
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designated;  since,  while  "royalty"  is  a  more 
appropriate  word  where  rental  is  based  upon 
the  quantity  of  coal  or  other  mineral  that 
is  or  may  be  taken  from  a  mine,  the  terms 
"rent"  and  "royalty,"  as  the  result  of  usage 
and  custom,  are  often  used  interchangeably, 
and  "all  resources  whatsoever"  necessarily  in- 
clude the  mines. 

[See  note  at  end  of  this  case.] 

Popular  or  Teohnloal  Meaains. 

While  legal  terms  are  ordinarily  given 
their  technical  meaning,  in  the  absence  of 
anything  indicating  that  they  are  used  in  a 
different  sense,  where,  upon  consideration  of 
the  whole  of  an  instrument,  it  appears  that 
they  are  employed  in  an  entirely  different 
sense,  such  meaning  will  be  adopted,  and  they 
will  not  be  given  their  strict  technical  mean- 
ing if  this  will  defeat  the  manifest  intention. 

Appeal  from  Circuit  Court,  Carter  county. 

Action  by  Elizabeth  Saulsberry,  plaintiff, 
against  John  M.  Saulsberry,  defendant. 
From  judgment  rendered,  plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.  Re- 
versed. 

8.  8.  Willis  and  R,  D.  Davis  for  aj^pellant. 
H.  R,  Dysard  for  appellee. 

[487]  Clat,  C— William  Saulsberry  waa 
the  owner  of  about  one  thousand  acres  of 
land  surrounding  the  town  of  Aden,  in  Car- 
ter county.  On  December  29,  1896,  he  con- 
veyed the  land  to  his  two  sons,  Raymond  H. 
Saulsberry  and  Harry  Saulsberry,  by  a  deed 
which  contained  the  following  provision: 

"That  if  Elizabeth  Saulsberry,  the  wife  of 
William  Saulsberry,  should  outlive  said  Wil- 
liam Saulsberry  that  she  has  the  right  to 
control  her  house  and  household  goods,  and 
her  garden  and  yard,  and  Elizabeth  Sauls- 
berry is  to  receive  one-half  of  all  rents  from 
off  the  place,  from  all  resources  whatsoever, 
so  long  as  she  remains  the  widow  of  William 
Saulsberry,  and  has  the  right  to  assist  the 
boys  in  renting  and  collecting  rents  on  said 
land." 

William  Saulsberry  died  April  29,  1899. 
On  the  land  in  question  were  certain  coal 
and  clay  mines,  and  ten  or  twelve  small 
houses.  In  1905  John  M.  Saulsberry  leased 
the  mines  and  operated  them  on  a  royalty 
basis  until  the  year  1909,  when  he  purchased 
the  interests  of  his  brothers,  Raymond  and 
Harry,  in  the  land  in  question.  Since  that 
time  he  has  been  operating  the  mines. 

This  action  was  brought  by  Elizabeth 
Saulsberry,  widow  of  William  Saulsberry, 
and  mother  of  John  M.  Saulsberry,  against 
the  defendant,  John  M.  Saulsberry,  to  recover 
one-half  of  the  rents,  royalties  and  proceeds 
of  timber  sold  since  John  M.  Saulsberry  ac- 
quired title.  The  case  waa  transferred  to 
equity    and    tried   by   the   chancellor.     The 


chancellor  held  that  the  deed  did  not  corer 
royalties  or  timber,  and  gave  judgment  in 
favor  of  plaintiff  for  only  one-half  of  the 
rents  from  the  houses  on  the  land.  From 
that  judgment  plaintiff  appeals. 

The  principal  question  to  be  determined 
is,  whether  or  not  the  words  "rents  from  off 
the  place,  from  all  resources  whatsoever,** 
include  royalties  from  mines. 

[488]  The  evidence  leaves  no  doubt  that 
the  grantor,  Willian  Saulsberry,  knew  of  the 
existence  of  the  mines,  and  that  these  mines 
were  worked  prior  to  his  death,  though  the 
evidence  for  defendant  tends  to  show  that 
after  he  purchased  the  mines  he  made  new 
openings  on  the  land. 

The  word  "rent"  is  variously  defined  as: 

"The  profit  or  return,  reserved,  payable 
periodically,  but  not  necessarily  immediately, 
if  it  issues  from  period  to  period,  during  the 
whole  continuance  of  the  grantee's  estate, 
whether  from  year  to  year,  or  from  month 
to  month,  etc.  This  will  constitute  the  reser- 
vation a  rent."    2  Blackstone  41. 

"A  certain  profit  issuing  yearly  out  of 
lands  and  tenements  corporeal."  Black's 
Law  Dictionary,  p.  1022. 

"The  compensation,  either  in  money,  prof- 
its, chattels  or  labor,  received  by  the  owner 
of  the  soil  from  the  occupant  thereof/* 
Shartenberg  v.  Ellbey,  27  R.  I.  414,  62  AU. 
979;  3  Kent.  COm.  460. 

"A  rent  is  a  right  to  a  certain  profit  is- 
suing annually,  or  periodically,  out  of  lands 
and  tenements,  corporeal,  the  use  of  them, 
and  for  furniture,  in  retribution  for  the  land 
that  passes."  20  Am.  &  Eng.  £nc.  of  Law, 
p.  1035. 

'The  profit  out  of  lands  and  tenements." 
34  Cyc.  1333. 

"A  sum  stipulated  to  be  paid  for  the  use 
and  enjoyment  of  land."  In  re  Roth,  181 
Fed.  667,  104  C.  C.  A.  649,  31  L.R.A.(NJS.> 
270. 

"The  consideration  paid  for  the  use  of 
land."  Brooks  v.  Cook,  38  So.  641,  141  Ala. 
499. 

"Something  given  by  way  of  compensation 
to  the  lessor  for  the  right  to  make  use  of 
the  land  demised."  National  Subway  Co.  v. 
St.  Louis,  169  Mo.  319,  69  S.  W.  290. 

Royalty  is  a  certain  percentage  or  propor- 
tion, specifically  stated  or  on  a  graduated 
scale,  according  to  the  value  of  the  ore,  ba<«ed 
on  either  the  net  proceeds,  smelter  returns, 
mill  returns  or  returns  evidenced  by  the  cer- 
tificate of  the  United  States  Assay  Office,  or 
otherwise  as  the  parties  may  agree  up<Hi.  27 
Cyc.  710;  Maloney  v.  Love,  11  Colo.  App. 
288,  52  Pac.  1029. 

Counsel  for  appellee  insist  that  the  real 
difference  between  rent  and  royalty  is  that 
rent  is  the  price  paid  for  the  use  of  a  thing, 
while  royalty  is  a  part  of  the  thing  [489] 
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itself.    This  distinction,  however,  can  hardly 
be  maintained;  for  it  was  held  at  an  early 
date  that  if  "a  man  hath  land  in  which  there 
is  a  mine  of  coals,  or  of  the  like,  and  maketh 
a  lease  of  the  land  (without  mentioning  any 
mines)   for  life  or  for  years;  the  lessee  for 
such  mines  as  were  open  at  the  time  of  the 
lease   made,   may  dig  and   take   the   proilts 
thereof.      But   he   cannot   dig   for   any   new 
mine  that  was  not  open  at  the  time  of  the 
lease    made,    for    that    would    be    adjudged 
waste."     Coke  Littleton,  64b;  Clegg  v.  Row- 
land, L.  R.  2  Eq.    (Eng.)    160,  35  L.  J.  Ch. 
396,  14  L.  T.  N.  S.  217;  Saunders's  Case,  6 
Coke   (Eng.)   12a.     There  the  rent  paid  car- 
ried with  it  something  more  than  the  mere 
use.    It  was  also  compensation  for  the  profits 
of  the  open  mine.    And,  in  Indiana  Natural 
Gas,  etc.  Co.  v.  Stewart,  45  Ind.  App.  554, 
90  N.  E.  384,  it  is  said  that  the  word  ''royal- 
ty" as  used  in  a  gas  lease  generally  refers 
to  ''a  share  of  the  product  or  profit  reserved 
by  the  owner  for  permitting  another  to  use 
the  property."    In  Kissick  v.  Bolton,  134  la. 
650,  112  N.  W.  95,  it  is  said  that  the  word 
"royalty"  as  employed  in  a  coal  mine  lease 
means  a  share  of  the  profit  reserved  by  the 
owner    for    permitting   the   removal    of   the 
coal,  and  is  in  the  nature  of  rent.     Though 
it  may  be  conceded  that  "royalty"  is  a  more 
appropriate  word  where  rental  is  based  upon 
the  quantity  of  coal  or  other  mineral  that 
is  or  may  be  taken  from  a  mine,  yet  it  can- 
not be  doubted  that  the  terms  ''rent"   and 
"royalty,"  as  the  result  of  usage  and  custom, 
are  often  used  interchangeably.    27  Cyc.  710; 
Raynolds  v.  Hanna,  55  Fed.  783.       Indeed, 
mining  leases  are  made  every  day  where  the 
term    "rent"    is    employed,    even    though    it 
may,  as  a  matter  of  fact,  assume  the  form 
of  "royalties."     Of  course,   in  the  ordinary 
interpretation  of  legal  terms  it  is  customary 
to  give  them  their  technical  meaning,  in  the 
absence    of    anything   to    indicate    that   the 
words  were  used  in  a  different  sense.     How- 
ever, it  not  infrequently  happens  that  a  tech- 
nical legal  term  is  employed  in  an  entirely 
different  sense,  and  where,  upon  a  considera- 
tion of  the  whole   instrument,   this  fact  is 
made  clearly  to  appear,  such  meaning  will 
be  adopted.     Thus,  the  word  "heirs,"  which 
is  much  more  comprehensive  than  the  word 
"children,"  because  it  includes  all  those  who 
are  capable  of   inheriting,  is  often  held   to 
mean   children  where   the   context  or   other 
parts  of  the  instrument  in  which  it  is  em- 
ployed show  that  it  was  so  intended  by  the 
parties.     Though    [490]    not    so   frequently, 
perhaps,  it  sometimes  happens  that  the  word 
"children"  is   used   in   the  sense  of   "heirs" 
and  is  given  that  meaning.     Childers  v.  Lo- 
gan (Ky.)  65  S.  W.  124;  Moran  v.  Dillehay, 
8    Bush    (Ky.)    434;    Hood    v.    Dawson,    98 
Ky.  285,  33  S.  W.  75;  Lachland  v.  Downing, 
11  B.  Hon.   (Ky.)   32;  Williams  v.  Duncan, 


92  Ky.  125,  17  S.  W.  330;  Harkness  v.  Lisle, 
132  Ky.  767.  117  S.  W.  264. 

Indeed,  the  courts  will  not  give  to  legal 
terms  their  strictly  technical  meaning  when 
such  a  construction  will  defeat  the  manifest 
intention  of  the  parties  to  the  instrument. 
With  this  rule  in  mind,  let  us  examine  the 
deed  and  the  circumstances  surrounding  the 
parties.  The  grantor  had  owned  the  land 
for  many  years.  He  knew  of  the  existence 
of  the  mines.  Not  only  so,  but  the  mines 
had  been  actually  worked  in  his  lifetime. 
Elizabeth  Saulsberry  was  his  wife.  He  evi- 
dently intended  to  make  for  her  some  suit- 
able provision.  Under  these  circumstances, 
he  provided  that  she  was  to  receive  "one- 
half  of  all  the  rents  from  off  the  place,  from 
all  resources  whatsoever."  If  the  defendant 
had  leased  the  mines  for  a  periodical  rent 
there  can  be  no  doubt  that  plaintiff  would 
have  been  entitled  to  half  of  such  rent;  and 
the  purpose  of  the  grantor  should  not  be 
defeated  merely  because  the  defendant  leased 
the  mine  on  a  royalty  instead  of  a  rental 
basis.  Some  effect  must  be  given  to  the 
words  "from  all  resources  whatsoever,"  con- 
sidered in  the  light  of  the  grantor's  knowl- 
edge of  the  existence  of  the  mines,  and  of 
the  fact  that  the  mines,  to  say  the  least, 
constituted  a  very  valuable  part  of  the  farm. 
It  is  clear,  we  think,  that  "all  resources 
whatsoever"  necessarily  include  the  mines, 
and  that  the  grantor  intended  that  his  widow 
should  share  equally  not  only  in  the  income 
from  the  mines,  but  in  all  other  income  and 
proceeds  from  the  farm,  regardless  oi  the 
manner  and  form  of  payment,  or  the  name 
by  which  it  might  be  designated.  We  are 
strengthened  in  this  conclusion  by  the  fact 
that  for  a  number  of  years  Mrs.  Saulsberry 
was  regularly  paid  her  part  of  the  royalties, 
thus  showing  that  the  parties  themselves, 
looking  at  the  matter  in  the  light  of  the 
principles  of  common  sense,  placed  the  same 
construction  upon  the  language  of  the  deed. 

We  see  no  reason  to  disturb  the  judgment 
as  to  the  rent  of  the  cottages.  On  the  re- 
turn of  the  case,  the  chancellor  will  fix  the 
amount  of  the  recovery  on  the  other  items, 
either  basing  his  findings  on  the  proof  now 
in  the  [491]  record,  or  giving  to  the  parties, 
if  they  desire,  an  opportunity  to  take  addi- 
tional proof. 

Judgment  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 

Judge  Hannah  not  sitting. ' 


NOTE. 

Distinotion  betiveen  Rent  and  Royalty. 

As  is  said  obiter  in  the  reported  case,  the 
words  "rent"  and  "royalty"  are  sometimes 
used    interchangeably.     See   Lacey   v.    New- 
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comb,  96  la.  287,  63  N.  W.  704;  Chase  v. 
Knickerbocker  Phosphate  Co.  32  App.  Div. 
400,  53  N.  Y.  S.  220.  But  in  Western  Union 
Tel.  Co.  V.  American  Bell  Telephone  Co.  125 
Fed.  342,  60  C.  C.  A.  220,  revering  105  Fed. 
684,  the  court  said:  "A  large  portion  of  the 
case  as  submitted  to  us  concerns  the  mean- 
ing of  these  words  'rentals*  and  'royalties.' 
The  respondent  claims  that  they  are  used 
interchangeably,  and  that  neither  adds  any- 
thing to  the  other.  The  word  'rentals'  would 
naturally  fall  into  the  contract  because,  as 
we  have  said,  the  business  had  uniformly 
gone  on  the  basis  of  a  fixed  amount  for  each 
year  for  the  use  of  each  telephone,  and  the 
word  'royalties'  naturally  occurs  in  any  con- 
tract of  the  general  character  of  that  at  bar. 
The  use  of  words  of  this  character,  which  so 
naturally,  and  almost  inevitably,  fall  into 
any  contract  with  reference  to  patented  mat- 
ters, comes  short  of  requiring  any  inference 
of  special  value.  These  words  appear  fre- 
quently in  the  contract;  the  respondent  says 
33  times,  and  states  that  the  contract  is  not 
uniform  in  using  both  expressions.  But  de- 
partures of  this  character  are  frequently  of 
the  scrivener  only,  and,  in  any  view,  such  a 
fact  is  too  easily  accounted  for  to  meet  the 
effect  of  the  positive  language  with  which 
the  contract  opens.  Royalties  are  commonly 
understood  as  meaning  something  propor- 
tionate to  the  use  of  a  patented  device;  in 
other  words,  a  kind  of  excise.  ...  In 
its  more  ordinary  meaning,  it  would  not 
literally  include  the  shares  of  stock  for 
which  an  accounting  is  demanded.  In  some 
of  its  uses  it  is  a  broader  word  than  'rentals,' 
and  yet  in  other  aspects  'rentals'  is  a  broader 
word  than  'royalties.'  Rentals  in  their  or- 
dinary signification  are  not  limited  as  royal- 
ties in  their  ordinary  signification;  that  is, 
to  something  proportionate  to  the  use  of  the 
patented  device.  The  word  'ordinarily* 
means  specific  sums  paid  annually,  or  at 
other  stated  periods,  for  the  right  to  use  a 
patented  device,  whether  it  is  used  much  or 
little  or  not  at  all 

But  while  the  words  "rent"  and  "royalty" 
may  be  used  interchangeably,  "royalty"  is 
the  more  appropriate  word  when  referring 
to  a  payment  based  on  the  output  of  a  mine, 
while  "rent"  more  aptly  designates  a  fixed 
payment.  Raynolds  v.  Hanna,  55  Fed.  783, 
reversed  on  other  grounds  59  Fed.  923,  8 
C.  (>.  A.  370.  And  see  the  reported  case. 
Thus  in  Raynolds  v.  Hanna,  supra,  it  was 
held  that  a  monthly  payment  by  a  coal  com- 
pany to  the  executor  of  an  estate,  to  be  made 
whether  coal  was  mined  or  not  in  accord 
with  the  terms  of  an  agreement,  although 
called  ''royalty"  was  but  rental  to  be  paid 
by  the  company.  The  court  said:  "This 
contract  or  agreement  is  clearly,  in  its  legal 
effect  i^nd  meaning,  a  lease,  and  the  monthly 


payment  of  $416.67  whether  coal  is  mined  or 
not,  although  called  'royalty,'  is  the  rental 
to  be  paid  by  the  leasee  for  'the  exclusive 
right,  permission,  and  license  to  enter  upon 
the  mine,  and  remove  the  coal,'  together  with 
'the  right  to  occupy  and  make  use  of  so  much 
of  the  surface  of  said  land  as  will  enable  the 
second  party  to  efficiently  and  properly  con- 
duct said  mining  operations,  and  to  make 
use  of  so  much  of  the  timber  on  the  surface 
of  the  premises  as  may  be  necessary  in  min- 
ing.' That  the  executor  'grant'  these  rights 
in  no  way  changes  the  character  of  the  agree- 
ment, which  is  five  times  referred  to  a;9  a 
'lease.'  No  technical  words  are  necessary  in 
a  lease,  and  it  is  not  material  that  the 
rental  to  be  paid  to  the  lessee  is  called 
'royalty,'  which  is  perhaps  the  most  appro- 
priate word  where  rental  is  based  upon  the 
quantity  of  coal  or  other  mineral  that  is  or 
may  be  taken  from  the  mine.  The  subject 
of  the  contract  is  frequently  referred  to  in 
the  instrument  as  tlie  'demised  premises.' 
The  stipulations  against  subletting  without 
the  written  consent  of  the  executor,  and  for 
forfeiture  and  a  re-entry  for  the  nonpayment 
of  the  monthly  royalty  or  rent»  or  for  non- 
performance of  either  or  all  of  the  covenants 
on  the  part  of  the  company,  are  more  appro- 
priate to  a  lease  than  to  an  absolute  sale 
of  the  coal  in  place,  or  as  mined.  .  .  . 
But,  aside  from  all  this,  the  money  received 
under  the  contract,  whether  called  'royalty^ 
or  'rent,'  is  clearly  'income  or  increase'  of 
the  estate  collected  by  the  executors.  The 
company  has  not  yet  mined  a  ton  of  coal 
under  this  contract,  but  it  has  been  making 
the  stipulated  mcmthly  payment  of  the 
$416.67  since  September  1,  1885.  Whether 
the  company  will  ever  exercise  its  right  or 
license  to  mine  coal  rests  upon  its  own  voli- 
tion. Should  it  fail  or  decline  to  mine  coal, 
or  for  any  cause  forfeit  the  right  to  do  so, 
the  money  received  by  the  executor  could  not 
possibly  be  considered  a  part  of  the  realty 
or  'corpus'  of  the  estate,  rather  than  'in- 
come.' " 

The  word  "rent"  includes  a  "royalty," 
based  on  the  output  of  a  mine.  See  Lacey  v. 
Newcomb,  95  la.  287,  63  N.  W.  704 ;  Kissick 
v.  Bolton,  134  la.  650,  112  N.  W.  95;  Meeks 
V.  Clear  Jack  Min.  Co.  141  Mo.  App.  648, 
124  S.  W.  1084.  And  see  the  reported  case. 
Compare  IhxWB  Appeal  (Pa.)  14  Atl.  364; 
Caldwell  v.  Fulton,  31  Pa.  St.  475,  72  Am. 
Dec.  760.  Thus  in  Lacey  v.  Newcomb,  supra, 
it  was  held  that  a  royalty  on  coal  mined 
under  a  contract  was  rent  within  a  statute 
giving  a  lien  for  rent.  The  court  said:  "It 
seems  to  us  these  contracts  must  be  held  to 
the  leases,  creating  the  relation  of  landlord 
and  tenant.  They  confer  present  rights; 
they  are  assignable;  they  are  for  a  fixed 
period;    they  provide  for  an   annual  rental 
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independent  of  the  mining  of  the  coal;  the 
right  to  mine  the  coal  is  exclusive  in  the 
lessees  for  the  period  fixed  in  the  lease;  the 
rent  or  royalty  is  by  express  terms  payable 
for  all  use  of  the  surface  of  the  land,  as  well 
as  for  other  privileges  specified,  and  for  coal 
mined.  In  principle,  the  rights  granted  are 
not  different  from  those  where  one  leases  a 
stone  quarry  or  sand  bed  or  the  like.  The 
fact  that  in  the  one  case  the  article  taken 
is  on  or  near  the  surface  and  in  the  other  it 
is  beneath  the  surface  is  no  reason  why  in 
the  one  case  privileges  granted  to  take  and 
carry  away  stone  or  sand  should  be  held  to 
be  leases  and  in  the  other  the  right  to  mine 
and  carry  away  the  coal  and  the  valuable 
surface  rights  granted  should  be  held  to  con- 
stitute a  sale  of  the  coal,  merely.  In  either 
case  the  sum  stipulated  to  be  paid,  whether 
it  be  called  *rent'  or  'royalty,*  is  a  profit 
issuing  out  of  the  use  granted,  even  more  so 
than  it  would  be  to  use  the  land  for  agri- 
cultural purposes.  In  the  latter  case  no 
perceptible  quantity  of  the  soil  is  taken, 
though  the  product  is  produced  at  the  ex- 
pense of  utilizing  the  strength  of  the  soil. 
In  th6  former  case  a  portion  on  the  granted 
property  is  itself  taken.  This  is  in  accord 
with  the  character  of  the  grant,  the  use  of 
the  thing  granted.  The  sum  agreed  to  be 
paid  is  for  the  use  of  the  land,  upon  and 
under  the  surface;  and  such  use  involves  the 
taking  away  of  the  coal.  This  construction 
of  these  contracts  is  in  harmony  with  their 
provisions,  and  in  accord  with  usage  touch- 
ing such  property;  nor  is  it  in  contravention 
of  the  provision  of  the  statute."  And  in 
Kissick  V.  Bolton,  134  la.  650,  112  N.  W. 
95,  the  court  defined  the  word  "royalty,"  as 
employed  in  a  mining  lease,  as  being  the 
share  of  the  profit  reserved  by  the  owner  for 
permitting  the  removal  of  coal,  and  as  being 
in  the  nature  of  rent.  On  the  other  hand  in 
the  DufTs  Appeal  (Pa.)  14  Atl.  364,  it  was 
held  that  royalties  were  a  part  of  the  corpus 
of  the  estate,  and  not  a  profit  issuing  out 
of  it.  It  appeared  that  the  royalties  from 
a  mine  were  claimed  by  both  an  assignee  in 
bankruptcy  and  the  holder  of  a  mortgage 
made  prior  to  the  leasing  of  the  land  for 
mining  purposes.  The  court  said:  "The 
first  point  to  be  determined  is  what  does  the 
fund  represent?  The  instrument  under  whose 
provisions  it  has  been  paid  is  called  a  lease, 
but  the  royalties  to  be  paid  under  it  have 
none  of  the  qualities  of  rent.  They  certainly 
are  the  price  of  the  coal  in  place.  They  are 
not  paid  for  the  use  of  the  tract  by  a  tenant, 
but  for  the  price  of  the  chief  article  of  value 
in  it  by  a  purchase.  Every  ton  of  coal 
rained  reduces  the  tract  in  value,  and  when 
the  mines  upon  it  are  exhausted,  the  secu- 
rity for  the  mortgage  debt  is  also  exhausted." 
In  Indiana  Natural  Gas,  etc.  Co.  v.  Stew- 
art, 45  Ind.  App.  564,  90  N.  E.  384,  the  court 


said  that  the  word,  "royalty,"  as  used  in  a 
gas  lease  referred  to  a  "share  of  the  product 
or  profit  reserved  by  the  owner  for  permit- 
ting another  to  use  the  property." 
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Appeal  and  Error  —  Orders  Receivable 
—  Order  on  Motion  for  JXe-w  Trial. 

A  motion  for  a  new  trial  being  addressed 
to  the  court's  discretion,  a  writ  of  error  will 
not  lie  to  review  the  court's  decision  on  it, 
in  the  absence  of  an  abuse  of  discretion. 

Necessity  of  Exception. 

In  the  absence  of  an  exception  to  the  denial 
of  a  new  trial,  such  denial  could  not  be  re- 
viewed, to  determine  whether  it  was  an  abuse 
of  discretion. 

Idmitation  of  Actions  —  Effect  of  Be- 
ginning Aotion  —  Amendment  Stat- 
ing Neiv  Cause. 

Where  an  action  for  wrongful  death  was 
instituted  against  a  railroad  company  witliin 
the  one-year  limitation  period  prescribed  by 
20  Del.  Laws,  c.  594,  by  filing  a  praecipe,  and 
the  declaration  filed  against  that  deceased 
was  an  employee  of  the  defendant  company, 
the  cause  of  action  stated  by  an  amended 
declaration,  filed  after  the  expiration  of  the 
year,  alleging  that  he  was  an  employee  of  the 
Pullman  Company,  and  charging  the  defend- 
ant company  with  the  duties  owed  to  a 
stranger,  was  not  barred  by  such  statute;  an 
action  at  law  being  commenced  in  this  state, 
so  as  to  stop  the  running  of  limitations,  by 
praecipe,  and  not  by  the  plaintiflf's  declara- 
tion, as  in  many  states. 

[See  note  at  end  of  this  case.] 

Pleading  —  Joinder  of  Counts. 

A  declaration  may  contain  any  number  of 
counts,  providing  it  does  not  violate  the  rule 
against  vexatious  pleading,  and  each  count 
presents  a  separate  and  distinct  cause  of  ac- 
tion, which  IS  appropriate  to  the  form  of 
action  pleaded. 

Answer  •^  To  Separate  Counts. 

The  defendant  must  make  separate  answer 
to  each  count,  where  the  declaration  contains 
several  proper  counts. 

Amendment  —  Poiprer  to  Permit. 

Under  Const.  1897,  art.  4,  §  24,  and  Rev. 
Code  1852,  c.  112,  §  11,  authorizing  the  Su- 
perior Court  to  allow  amendments,  the  court 
m  its  discretion  may  allow  an  amendment 
at  any  time  before  judgment,  whether  limi- 
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tationg  would  have  run  against  the  cause 
stated  in  the  amendment,  if  made  the  subject 
of  a  separate  action,  or  not. 

Railroads   —    Neslig^ence    —    Injury    to 
Employee  of  Another  Company. 

Where,  in  an  action  for  the  death  of  a 
Pullman  car  employee  engaged  in  repairing 
cars,  from  a  car  being  shifted  without  warn- 
ing to  him  by  the  defendant  railroad  com- 
pany, plaintiflTs  evidence,  taken  alone,  showed 
that  the  accident  was  due  to  the  defendant's 
negligence  while  deceased  was  exercising 
proper  care,  the  trial  court  properly  refused 
to  direct  a  verdict  for  defendant,  or  to  set 
aside  a  verdict  for  plaintiff,  though  defend- 
ant's evidence  on  the  determining  issue 
whether  the  deceased  was  warned  conflicted 
with  plaintiff's  evidence  and  was  of  a  more 
positive  character. 

Trial  —  Direction  of  Verdict. 

The  court  should  direct  a  verdict,  when  the 
evidence  is  not  controverted,  and  the  law  as 
applied  to  that  evidence  produces  but  one 
legal  result;  but  when  a  case  involves  an 
issue  of  fact,  on  which  the  evidence  is  con- 
flicting and  would  support  a  verdict  for 
cither  party,  such  issue  should  be  left  to  the 
jury. 

New  Trial  —  Insufficiency  of  Eridenoe. 

Where  the  evidence  warrants  the  submis- 
sion of  issues  of  fact  to  the  jury,  the  trial 
court  will  not,  on  motion  for  new  trial,  dis- 
turb the  verdict  because  against  the  evidence, 
though  the  preponderance  is  against  the  ver- 
dict. 

Evidence  —   Relative   Weight   of  Posi- 
tive and  Negative. 

The  rule  that  positive  testimony  out- 
weighs negative  testimony  does  not  conflict 
with  the  rule  that  the  weight  of  conflicting 
testimony  shall  be  left  to  the  jury,  but  is 
merely  a  rule  of  measurement  for  use  by  the 
jury. 

[See  10  R.  C.  L.  tit.  Evidence,  p.  1010.] 

What  Testimony  Is  Negative. 

Where,  in  an  action  against  a  railroad 
company  for  the  wrongful  death  of  a  Pull- 
man car  employee  engaged  in  repairing  cars, 
due  to  the  shifting  of  a  car  without  warning 
to  him,  the  witnesses  who  testified  that  no 
warning  was  given  while  deceased  was  where 
he  could  have  heard  it  had  special  oppor- 
tunities, by  reason  of  their  being  engaged  in 
the  railroad  yard  in  occupations  similar  in 
the  matter  of  danger,  to  hear  and  remember 
such  warning  if  it  had  been  given,  their  tes- 
timony was  not  purely  negative  in  character. 

Error  to  Superior  Court,  New  Castle 
county. 

Action  for  death  by  wrongful  act.  Frances 
T.  Gatta,  plaintiff,  and  Philadelphia,  Balti- 
more and  Washington  Railroad  Company,  de- 
fendant. Judgment  for  plaintiff.  I>efendant 
brings  error.     AFfiBMiD. 

[40]  On  the  trial  before  the  Superior  Court 
for  New  Castle  County,  in  which  a  verdict 


was  rendered  for  the  plaintiff,  it  appears  from 
the  testimony,  as  disclosed  by  the  record,  that 
Charles  Gatta,  the  plaintiff's  husband,  wa8, 
on  the  day  of  the  injury  that  caused  his 
death,  and  for  a  considerable  period  thereto- 
fore, had  been  in  the  employ  of  the  Pullman 
Company  at  its  car  works  in  the  City  of  Wil- 
mington; that  the  premises  of  the  Pullman 
Company  were  located  on  the  easterly  side 
of  and  adjoining  the  elevated  tracks  of  the 
main  line  of  the  defendant  railroad  company, 
its  buildings  and  shops  were  situated  some 
distance  southerly  therefrom,  and  between  the 
elevated  tracks  of  the  railroad  company  and 
the  shops  of  the  Pullman  Company,  there  was 
an  inclosed  yard;  that  within  this  yard 
placed  parallel  with  the  shops  of  the  Pullman 
Company  and  the  elevated  structure  of  the 
railroad  company  were  three  railroad  tracks, 
which  were  designated  and  known  as  tracks 
"A,"  "B"  and  "C,"  A  being  t^e  one  nearest 
the  shops,  C  the  one  nearest  the  elevated  road 
and  furtherest  from  the  shops,  and  B  the  one 
between  the  other  two ;  that  these  tracks  were 
connected  at  or  about  the  entrance  to  the 
yard  with  tracks  and  sidings  belonging  to  the 
railroad  company  which  further  on  were 
connected  with  its  main  line  of  railway;  that 
tracks  A,  B  and  C,  as  well  as  the  yard  within 
which  they  were  located,  were  the  private 
property  of  the  Pullman  Company,  upon 
which  Pullman  cars  stood  while  being  re- 
paired, and  over  which  the  railroad  company 
shifted  Pullman  cars  in  delivering  or  receiv- 
ing them  in  its  business  of  transportation. 

It   appears   that   between    the   shops   and 
track   A   there   was   a   wooden   platform   or 
flooring  and  a  like  platform  or  wooden  pas- 
sageway between  tracks  A  and  B,  and  that  the 
distance  between  the  shops  and  track  A  was 
about  eight  or  nine  feet,  and  that  a  heavy 
wooden  fence,  six  or  seven  feet  high,  divided 
the   end  of   the  yard   from   Twelfth    Street, 
somewhat  obstructing  the   view   beyond  the 
yard.    It  is  further  shown  that  on  the  morn- 
ing of  the  accident,  five  Pullman  coaches  were 
standing  on  track  A,  at  least  three  of  which 
were  uncoupled  and  stood  at  short  distances 
apart  from  each  other,  that  two  or  more  were 
on  track   B  and  that  at  least  one  was  on 
track  C;  that  upon  that  day,  Gatta  was  work 
^£r   [41]   in  what  was  known  as  the  wash- 
stand  and  hopper  gang>  a|id  a  few  minutes 
prior  to  his  death  had  been  making  repairs 
to  a  hopper  in  a  car  on  track  B;  that  ap- 
proximately five  minutes  before  the  Injury, 
he  left  this  car  for  the  purpose  of  seeing  his 
foreman,  Cooney,  who  was  in  a  shop  a  short 
distance  east  of  track  A;  that  in  going  from 
the  car  on  track  B  to  see  his  foreman,  it  was 
necessary  for  Gatta  to  cross  track  A;  that 
some  time  on  the  morning  of  the  accident  a 
shifter  had  worked  on  track  C,  after  whidi 
it  left  track  C  and  went  out  of  the  yard; 
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that  while  Gatta  was  in  the  shop  the  shifter 
approached  the  yard  upon  or  toward  track 
A,  preparatory  to  doing  shifting  on  that 
track  and  stopped  either  ontside  of  the  yard 
or  partly  without  and  partly  within  the 
yard;  that  while  Gatta  was  still  in  the  shop, 
the  crew  of  the  shifter,  which  was  owned  and 
operated  by  the  defendant  railroad  company, 
caused  notice  to  be  given  that  shifting  was 
about  to  be  done  on  track  A,  by  ringing  the 
bell  and  by  having  one  of  its  crew  and  one 
of  the  Pullman  employees  pass  along  each 
side  of  track  A  calling,  *'Look  out  on  track 
A;"  that  this  warning  was  given  from  two 
to  four  minutes  before  Gatta  and  Cooney 
came  out  of  the  shop  on  their  way  back  to 
track  B,  but  whether  it  was  given  before  or 
after  Gatta  went  into  the  shop  is  a  matter 
of  dispute.  By  some  witnesses  it  was  testi- 
fied that  the  warning  was  repeated  down  to 
the  time  of  the  injury  in  such  a  manner  that 
Gatta  could  and  should  have  heard  it.  By 
others  it  was  testified  that  no  warning  was 
heard  after  that  given  at  a  time  when  Gatta 
was  in  the  shops  and  out  of  hearing. 

It  further  appears  that  from  the  time 
Gatta  left  the  building  until  he  started  be- 
tween the  cars,  the  cars  were  still,  and  while 
passing  between  them,  Gatta  stopped  to  let 
some  one  pass  above  him  from  the  platform 
of  one  of  the  cars  to  the  platform  of  the  other, 
and  as  he  afterward  proceeded,  the  shifter 
caused  the  cars  to  come  together  and  he  was 
crushed. 

It  was  shown  that  upon  several  of  the 
buildings  of  the  Pullman  Company  the  follow- 
ing notice  was  posted:  "Notice.  Employees 
must  not  work  under  cars  or  on  scaffolds  or 
ladders  inside  of  cars  or  pass  between  cars 
while  cars  are  being  shifted  in  the  yard. 
John  Cannon,  Manager."  As  to  the  observ- 
ance of  this  rule,  [42]  witnesses  testified  in 
substance  that  they  knew  of  the  existence  of 
the  rule,  but  never  paid  much  attention  to  it, 
for  while  it  was  a  general  rule  applying  to 
all  within  the  yard,  it  was  likewise  gen- 
erally understood  to  apply  only  to  those 
working  on  or  about  the  track  with  respect 
to  which  warning  had  been  given  and  that 
men  working  on  cars  on  other  tracks  were 
expected  to  keep  right  on  working,  in  a  knowl- 
edge that  the  danger  was  not  on  their  tracks. 

Wardf  Chny  d  Veary  for  plaintiff  in  error. 
Horace  O.  Eastbum  and  Anthony  Higgins 
for  defendant  in  error. 

WoOLLEY,  J.  {after  stating  the  facts). — 
The  errors  charged  to  have  been  committed 
in  the  trial  of  this  case  by  the  court  below 
are  twenty  eight  in  number,  of  which  errors 
assigned  in  specifications  No.  21  to  No.  28, 
inclusive,  relate  to  the  court's  refusal  to 
grant  a  motion  for  a  new  trial. 


In  the  practice  and  policy  of  the  law  of 
this  state  relative  to  new  trials,  a  motion 
for  a  new  trial  is  a  matter  addressed  to  the 
l^al  discretion  of  the  court  (Fitzgibbon  v. 
Kinney,  3  Har.  72,  73;  State  v.  Layton,  3 
Har.  469,  480),  and  to  the  decision  of  the 
court  upon  such  a  motion,  as  to  the  decisions 
of  the  court  generally  upon  rules  to  show 
cause,  a  writ  of  error  will  Qot  lie.  Burton 
v.  Pliiladelphia,  etc.  R.  Co.  4  Har.  252,  254; 
Mitchell  V.  Woodward,  2  Marv.  311,  313,  43 
Atl.  166;  Valley  Paper  Co.  v.  Smalley,  2 
Marv.  289,  294,  295,  43  Atl.  176;  Ridings  v. 
McMenamin,  1  Penn.  15,  39  Atl.  463;  VVhit- 
aker  v.  Parker,  2  Har.  413,  416. 

To  the  refusal  of  the  court  to  grant  a  new 
trial,  the  record  discloses  no  exception  noted 
by  the  defendant  below  or  allowed  by  the 
court  below,  nor  does  the  defendant  below, 
now  the  plaintiff  in  error,  charge  to  the  court 
below  any  abuse  of  its  discretion  or  miscon- 
duct in  rendering  its  decision  against  the  mo- 
tion, that  might  take  the  case  out  of  the 
general  rule  against  reviewing  as  error  the 
decision  of  a  trial  court  in  a  matter  addressed 
purely  to  its  legal  discretion.  Therefore, 
nothing  that  is  assigned  as  error  in  the  last 
eight  assignments  of  error,  that  is  not  also 
embraced  in  some  preceding  assignment  of 
error,  will  be  considered  in  this  decision. 

Charles  Gatta  was  killed  in  the  twenty- 
eighth  day  of  June,  1907.  This  action  was 
instituted  by  his  widow  on  the  [43]  ninth 
day  of  August,  1907,  the  original  declaration 
was  filed  on  the  eighth  day  of  August,  1908, 
and  the  amended  declaration  on  the  twenty- 
first  day  of  January,  1910. 

In  the  original  declaration,  the  plaintiff 
averred  that  the  deceased  was  an  employee 
of  the  defendant  company,  charged  the  de- 
fendant company  with  the  duties  of  a  master, 
alleged  breaches  thereof  and  sought  to  recover 
upon  its  liability  therefor.  In  the  amended 
declaration,  the  plaintiff  averred  that  the  de- 
ceased was  an  employee  of  the  Pullman  Com- 
pany, charged  the  defendant  company  with 
the  duties  it  owed  a  stranger,  alleged  breaches 
thereof  and  sought  to  recover  upon  its  lia- 
bility for  a  violation  of  its  duties  in  that 
relation. 

It  thus  appears  that  while  each  declaration 
state  a  cause  of  action  growing  out  of  the 
same  circumstances  from  which  the  deceased 
met  his  death,  the  material  averments  of  the 
two  declarations  differ,  and  it  also  appears 
that  the  difference  in  point  of  law,  consists 
in  the  difference  in  the  relations  alleged  by 
the  two  declarations  to  have  existed  between 
the  deceased  and  the  defendant,  the  corre- 
sponding difference  in  duty  which  the  de- 
fendant is  charged  to  have  owed  the  deceased 
and  the  consequent  difference  of  tlie  defend- 
ant's liability  for  breaches  of  that  duty. 
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The  amended  declaration  being  the  one  ex- 
clusively relied  upon  at  the  trial,  the  defend- 
ant moved  that  the  jury  be  instructed  to 
render  a  verdict  in  its  favor,  upon  the  ground 
that  the  amended  declaration  presented  a 
cause  of  action  wholly  new  and  wholly  dif- 
ferent from  the  one  presented  by  the  original 
declaration,  that  the  amended  declaration 
thus  preHcnting  a  new  cause  of  action  was 
filed  after  the  expiration  of  one  year  from 
the  date  upon  which  the  injuries  to  the  de- 
ceased were  sustained,  or  at  a  time  when  an 
original  action  upon  the  case  of  action  there- 
in stated  would  have  been  barred  by  the  stat- 
ute of  limitations,  and  therefore  recovery 
upon  the  cause  of  action  stated  by  the  amend- 
ed declaration  was  likewise  barred. 

The  act  limiting  actions  for  personal  in- 
juries relied  upon  in  support  of  this  motion, 
provides,  that  "no  action  for  the  recovery 
of  damages  upon  a  claim  for  alleged  personal 
injuries  shall  be  brought  after  the  expiration 
of  one  year  from  the  date  upon  which  [44] 
it  is  claimed  that  such  alleged  injiiries  were 
sustained."  Chapter  594,  Volume  20,  Laws 
of  Delaware. 

The  refusal  of  the  trial  court  to  grant  this 
motion  is  assigned  as  error  .and  is  here  sub- 
mitted for  review. 

The  contention  made  by  the  defendant  is  a 
novel  one  in  this  jurisdiction,  and  is  based 
upon  decisions  of  the  courts  of  certain  other 
jurisdictions,  which  plainly  hold  that  when 
a  cause  of  action  set  forth  in  an  amended 
pleading  in  a  pending  litigation  is  new,  dif- 
ferent or  distinct  from  that  originally  de- 
clared upon,  the  amended  pleading  is  equiva- 
lent to  the  bringing  of  a  new  action,  and  the 
statute  of  limitations  is  not  arrested  by  the 
institution  of  the  suit  but  runs  against  the 
new  cause  of  action  down  to  the  time  it  is 
disclosed  by  the  amended  pleading.  Central 
of  Georgia  R.  Co.  v.  Williams,  105  Ga.  70,  31 
S.  E.  134;  Mahoney  v.  Park  Steel  Co.  217  Pa. 
St.  20,  66  Atl.  91 ;  Box  v.  Chicago,  etc.  R.  Co. 
107  la.  660,  78  N.  W.  694;  Union  Pac.  R.  Co. 
V.  Wyler,  158  U.  S.  286,  15  S.  Ct.  877,  39 
U.  S.  (L.  ed.)  983;  Wabash  R.  Co.  v.  Bhymer, 
214  111.  579,  73  N.  E.  879;  Cliicago  City  R. 
Co.  V.  Leach,  182  111.  359,  55  N.  E.  334 ;  Fish 
V.  Farwell,  160  111.  230,  43  N.  E.  307 ;  Nelson 
V.  Montgomery  First  Nat.  Bank,  139  Ala. 
578.  36  So.  707,  101  Am.  St.  Rep.  52;  Fleming 
V.  Anderson,  39  Ind.  App.  343,  76  N.  E.  267; 
Illinois  Cent.  R.  Co.  v.  Campbell,  170  111.  163, 
49  N.  E.  315;  Dobbs  v.  Pearl,  118  N.  Y.  S. 
485;  Wasson  v.  Boland,  136  Mo.  App.  622, 
118  S.  W.  663;  In  re  Spuyten  Duyvil  Road, 
116  N.  Y.  S.  857;  Freeman  v.  Central  of 
Georgia  R.  Co.  154  Ala.  619,  45  So.  898; 
Union  Pac.  R.  Co.  v.  Sweet,  78  Kan.  243,  96 
Pac.  657;  Lane  v.  Sayre  Water  Co.  220  Pa. 
St  509,  69  Atl.  1126;  Lane  v.  Cayuta  Wheel, 
etc.  Co.  220  Pa.  St.  C03,  69  AtL  1127;  Hess 


V.  Birmingham  Ry.  etc.  Co.  149  Ala.  499,  42 
So.   596. 

The  merit  of  these  decisions  and  their  valae 
as  authority  for  a  like  ruling  in  this  juris- 
diction, depend  largely  upon  the  statutes  or 
policies  of  law  of  the  jurisdictions  in  which 
they  were  rendered  and  the  bearing  which 
such  statutes  or  policies  has  upon  those  that 
maintain   in  this  jurisdiction. 

The  methods  by  which  actions  at  law  are 
instituted  in  those  American  jurisdictions 
that  derive  their  jurisprudence  from  the  com- 
mon law,  have  as  their  original  the  method 
of  conunencing  [46]  actions  at  common  law. 
The  common-law  mode  of  commencing  an 
action  at  law  was  originally  by  petition  to 
the  king,  and  later,  to  him,  through  his 
Court  of  Chancery,  praying  for  leave  to 
bring  an  action  in  one  of  his  courts  of  law 
upon  a  cause  of  action  specifically  stated  in 
the  petition.  When  the  prayer  of  the  peti- 
tion was  allowed,  there  issued  an  original 
writ,  which  in  form  was  a  mandate  issuing 
out  of  the  Court  pf  Chancery,  in  the  king's 
name,  directed  to  the  sheriff  of  the  county 
wherein  the  injury  was  committed  or  the 
wrong  was  done,  containing  a  statement  of 
the  cause  of  complaint,  and  requiring  him  to 
demand  the  defendant  either  to  satisfy  the 
claim  and  do  justice  to  the  complainant,  or 
else  appear  in  one  of  the  superior  courts  of 
law  and  answer  the  accusations  made  against 
him. 

The  principal  object  of  the  original  writ 
was  to  confer  jurisdiction  upon  a  court  of 
law  to  hear  the  matter  in  controversy,  for 
at  common  law  no  aeticm  could  be  maintained 
in  any  superior  court  without  the  sanction 
of  the  king's  original  writ.  Its  other  object 
was  to  compel  the  appearance  of  tlie  defend- 
ant. As  this  writ  issued  out  of  one  court 
for  the  purpose  of  conferring  jurisdiction 
upon  another,  obviously  the  writ  could  not 
be  amended  in  the  latter  court.  As  the  juris- 
diction conferred  by  the  writ  upon  the  law 
court  was  limited  to  the  trial  of  the  specific 
cause  of  action  stated  in  it,  any  subsequent 
statement  of  a  cause  of  action  difi'erent  from 
the  one  stated  in  the  writ  was  in  eoccess  of 
the  juri*"Hction  conferred  by  the  writ,  and 
constituted  a  departure,  and  of  course  would 
not  be  allowed  by  amendment.  Amendments 
of  pleadings  subsequent  to  the  declaration  at 
common  law  were  liberally  allowed  both  in 
point  of  character  and  time  (2  Burr.  756), 
but  an  amendment  to  a  declaration  was  re- 
stricted to  one  that  did  not  depart  from  the 
action  stated  in  the  writ  and  then  only  when 
asked  for  before  the  end  of  the  second  term, 
for  after  that  ternd  the  amendment  was  con- 
sidered ''a  new  declaration"  and  would  not 
be  allowed,  1  Wilf.  149,  223;   Say.  R.  234. 

In  using  the  English  method  of  commenc 
ing  actions  at  law  somewhat  as  a  model. 
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American  jurisdictions  rejected  such  of  its 
features  as  were  inconsistent  witli  American 
institutions  and  accepted  such  of  them  as 
were  considered  adaptable  to  the  particular 
[46]  schemes  or  policies  of  the  law  of  the 
several  jurisdictions  of  which  they  were  made 
a  part.  Some  jurisdictions  were  impressed 
with  the  feature  of  the  original  writ  which 
gave  the  defendant  notice  not  only  of  the 
form  of  action  but  of  the  particular  cause  of 
action  to  which  he  was  summoned  to  respond 
and  in  such  jurisdictions  actions  at  law  are 
almost  invariably  begun  by  petitions,  com* 
plaints  or  notices  upon  which  or  after  which 
process  issues.  In  such  jurisdictions  the 
cause  of  action  as  well  as  the  form  of  action 
is  disclosed  by  the  petition  or  complaint,  and 
the  process,  whatever  its  form,  commands 
the  defendant  to  appear  and  respond  to  tiiat 
particular  cause  of  action.  Such  is  the  law 
in  almost  every  jurisdiction  from  which  au- 
thorities are  cited  by  the  defendant  in  sup- 
port of  its  contention.  These  jurisdictions 
are  Alabama,  California,  Georgia,  Indiana, 
Iowa,  Kansas,  Kentucky,  Missouri,  Nebraska, 
New  York  and  Pennsylvania. 

There  is  an  intimate  relation  between  the 
law  that  provides  methods  of  commencing 
actions  and  the  law  governing  the  amendment 
of  actions,  for  upon  the  theory  upon  which 
actiqns  are  commenced  depends  largely  the 
logic  or  policy  of  the  theory  upon  which 
amendments  are  allowed.  Thus  in  the  states 
of  Georgia,  Iowa,  Kansas,  Kentucky,  Mis- 
souri, Nebraska  and  New  York,  where  the 
cause  of  action  appears  in  the  complaints, 
petitions  or  process,  the  policy  of  the  law  is 
to  restrict  amendments  to  the  very  cause  of 
action  so  stated,  by  providing  by  express 
statute  for  the  allowance  of  such  amend- 
ments only  as  ''do  not  change  substantially 
the  claim "  or  defense"  or  when  they  do  not 
*'add  a  new  and  distinct  cause  of  action." 
Obviously  then  in  these  jurisdictions,  any 
amendment  that  sets  up  a  cause  of  action 
substantiallv  different  from  the  one  to  which 
the  defendant  was  expressly  summoned  to 
respond,  would  present  a  new  or  a  different 
cause  of  action  from  that  first  sued  upon, 
and  would  either  be  refused,  or  if  allowed, 
would  hazard  the  operation  of  the  statute  of 
limitations. 

The  case  of  Sieard  v.  Davis,  6  Pet.  124,  8 
U.  S.  (L.  ed.)  342,  is  seldom  omitted  in  the 
citation  of  authorities  in  support  of  the 
contention  that  a  new  cause  of  action  pre- 
sented by  amendment  after  the  limitation  of 
a  statute  is  barred  by  the  statute.  Tliis  was 
an  action  in  ejectment  in  which  the  plaintiff 
alleged  a  different  [47]  demise  and  a  new 
title  by  an  amendment  to  the  declaration, 
allowed  at  a  time  after  the  defendant  had 
acquired  a  possessory  title  to  the  premises 
by  operations  of  the  statute  of  limitations. 


In  that  case.  Chief  Justice  Marshall  stated 
that  ''limitations  might  be  pleaded  to  the 
second  allegation  (that  is,  to  the  amendment 
to  the  declaration),  though  not  to  the  first, 
because  the  second  count  in  the  declaration, 
being  a  demise  from  a  different  party  aaeert- 
ing  a  different  title,  was  not  distinguishable, 
so  far  as  respects  the  bar  of  the  act  of  limi- 
tations from  a  new  action,"  and  the  court 
held  that  the  case  stated  by  the  amendment 
was  barred  by  the  act  of  limitations  inter- 
vening between  the  commencement  of  the  ac- 
tion and  the  allowance  of  the  amendment. 
This  decision,  however,  when  considered  in 
connection  with  the  particular  form  of  ac- 
tion in  which  it  was  rendered,  has  little  au- 
thoritative bearing  upon  the  case  under  con- 
sideration, for  an  amended  declaration  in 
ejectment,  setting  up  a  different  demise  from 
a  different  party  and  therefore  asserting  a 
different  title,  might  readily  be  held  bad  in 
Delaware,  not  simply  because  the  cause  of 
action  stated  by  it  would  be  new  but  because 
in  our  method  of  procedure  in  that  form 
of  action,  the  amendment  would  not  be  con- 
nected with  or  related  to  the  parties  to  the 
suit  without  a  corresponding  amendment  of 
parties,  which  is  against  the  policy  of  our 
laws. 

In  Delaware  an  action  of  ejectment  is  com- 
menced not  by  original  or  other  writ,  and 
in  this  respect  it  is  an  exception  to  the  gen 
eral  rule,  but  by  filing  a  declaration  showing 
at  large  the  premises  of  which  the  plaintiff 
alleges  he  was  possessed  by  demise  and  from 
which  he  alleges  to  have  been  ejected.  To 
this  extent  the  commencement  of  the  action 
resembles  the  mode  generally  pursued  in  some 
other  jurisdictions.  Service  is  made  by  deliv- 
ering a  copy  of  the  declaration  to  the  de- 
fendant and  to  the  case  as  stated  in  the 
declaration  the  defendant  is  summoned  to 
respond.  The  common-law  fiction  of  the  ac- 
tion maintains  in  Delaware  and  therefore  the 
common -law  rule  maintains  that  the  lessor 
of  the  plaintiff  must  have  had  the  right  of 
possession  at  the  time  of  the  demise  men- 
tioned in  the  declaration,  which  means  of 
necessity,  at  or  before  the  commencement 
of  the  action.  Obviously,  then  an  amendment 
to  the  declaration  that  sets  up  a  new  demise 
[48]  from  a  different  party  asserting  a  differ- 
ent title  from  that  declared  upon  in  the 
original  declaration,  states  much  more  than 
a  new  cause  of  action  in  that  it  states  a  cause 
of  action  between  new  persons  who  are  not 
parties  to  that  suit,  the  nominal  plaintiff 
in  an  action  of  ejectment  being  a  fictitious 
person  and  the  real  plaintiff  in  the  action 
being  a  fictitious  lessor,  and  of  course  cannot 
be  maintained  without  an  amendment  of 
parties. 

The  case  of  Union  Pac.  R.  Co.  v.  Wyler, 
158  U.  S.  285,  16  S.  Ct.  877,  39  U.  S.  (L.  ed.) 
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983,  was  cited  by  the  defendant  as  a  con- 
trolling authority  in  support  of  its  conten- 
tion, because  of  the  similarity  of  the  defend- 
ant's liability  under  the  pleadings  in  that 
case  to  the  defendant's  liability  in  the  one 
under  review,  and  the  pronouncement  of  the 
law  thereupon  by  the  Supreme  Court  of  the 
United   States. 

The  plaintiff  instituted  in  Missouri  an  ac- 
tion to  recover  for  personal  injuries  sustained 
in  Kansas,  and  after  the  removal  of  the  case 
to  a  federal  court,  the  question  of  law  under 
consideration  was  taken  to  the  Supreme  Court 
of  the  United  States  for  determination.  In 
the  original  pleading,  the  plaintiff  alleged 
that  his  injuries  were  occasioned  by  the  negli- 
gent act  of  an  incompetent  fellow-servant  of 
whose  incompetence  the  defendant  had  knowl- 
edge, and  charged  the  defendant  with  a  viola- 
tion of  its  duty  as  a  master  to  supply  him 
with  competent  servants  with  whom  to  work. 
After  the  removal  of  the  case  to  the  federal 
court,  the  plaintiff  amended  his  petition, 
wholly  omitting  the  charge  of  incompetence  of 
his  fellow-servant  and  the  defendant's  knowl- 
edge thereof,  and  based  his  cause  of  action 
simply  upon  the  negligent  act  of  the  same 
fellow  servant,  charging  the  defendant  with 
liability  therefor  under  a  statute  of  Kansas, 
where  the  injury  was  inflicted,  which  gave 
a  servant  a  right  of  action  against  a  master 
for  the  negligence  of  a  fellow-servant,  with- 
out regard  to  the  element  of  incompetence. 

Between  the  time  of  filing  the  original  and 
amended  petitions  the  statute  of  limitations 
of  Missouri  intervened.  There  were  really 
presented  two  questions,  first,  whether  tlie 
case  as  stated  in  the  amended  petition  con- 
stituted a  new  cause  of  action,  and  if  so,  was 
it  barred  by  the  statute  of  limitations. 

[49]  This  case  is  an  authority  in  point  up- 
on the  question  whether  the  amended  petition 
restated  the  original  cause  of  action  or  pre- 
sented one  entirely  new,  as  the  amended  plead- 
ing in  that  case  deprived  the  defendant  as  a 
roaster  of  the  defense  of  the  servant's  assump- 
tion of  risk  and  charged  it  with  a  new  lia- 
bility under  entirely  different  law,  very  much 
as  was  done  by  the  amended  declaration  in 
the  case  under  consideration.  The  court  held 
that  the  amended  petition  stated  a  cause  of 
action  under  the  statute  of  Kansas  that  was 
in  derogation  of  the  general  law  of  maHter  and 
servant  under  which  the  plaintiff  had  declared 
in  his  original  petition  and  therefore  consti- 
tuted a  departure  and  set  up  a  new  cause 
of  action.  With  this  conclusion  we  take  no 
exception.  But  the  court  further  held  that 
because  it  was  a  departure  from  the  original 
petition  and  because  it  set  up  a  new  cause  of 
action,  the  statute  of  limitations  as  applied 
to  the  new  cause  of  action  treated  the  action 
as  commenced  when  the  amendment  was  in- 
corporated into  the  pleadings. 


A  careful  reading  of  this  case  discloses  that 
the  Supreme  Court  reached  this  decision^  11 
not  by  expressly  construing  the  statutes  of 
Missouri,  then  certainly  by  giving  to  ttiem  a 
consideration  that  is  reflected  in  the  decision, 
for  the  decision  of  the  court  in  this  case,  like 
the  decisions  of  the  courts  under  like  statutes 
in  other  jurisdictions,  is  in  harmony  with  the 
policy  of  the  law  as  declared  in  the  jurisdic- 
tion in  which  the  case  arose. 

In  Missouri  a  civil  action  is  beg^n  by  peti- 
tion upon  which  a  writ  issues.  Civil  Pro- 
cedure, c.  21,  Art.  4,  §  1756.  To  the  cause  of 
action  presented  by  the  petition,  the  defend- 
ant is  summoned  to  respond,  and  it  appears 
tliat  to  that  cause  of  action  alone  is  he  re- 
quired to  answer.  The  petition  presenting 
the  cause  of  action,  however,  is  susceptible  of 
amendment,  but  amendment  of  the  original 
petition  is  restricted  by  statute  to  such  things 
as  do  "not  change  substantially  the  claim  or 
defense"  (Civil  Procedure,  c.  21,  Art.  6, 
§  1848),  which  obviously  mean^  the  claim  as 
made  by  the  original  petition.  The  policy  of 
the  law  of  Missouri,  therefore,  and  of  a  num- 
ber of  jurisdictions  cited  by  the  defendant 
where  actions  are  begun  by  complaints  or 
petitions,  is  to  restrict  the  cause  of  action 
and  the  amendments  thereof  to  the  one  stated 
in  [50]  the  original  petition,  and  if  another 
cause  of  action  be  stated  by  amendment,  to 
subject  the  new  cause  of  action  to  the  opera- 
tion of  the  statute  of  limitations. 

Like  other  American  jurisdictions,  the 
State  of  Delaware  in  providing  a  method  for 
commencing  actions  at  law  adopted  some 
of  the  features  of  the  original  writ  at  common 
law  and  discarded  others.  When  comparison 
is  made  with  the  methods  adopted  by  other 
American  jurisdictions,  and  particularly  with 
the  methods  in  the  jurisdictions  mentioned, 
it  will  be  observed  that  many  of  the  features 
of  the  common  law  proceeding  which  were 
rejected  by  this  jurisdiction  are  the  very 
ones  which  other  jurisdictions  have  consid- 
ered important  enough  to  accept,  and  upon 
further  examination  it  will  be  disclosed  that 
in  this  and  in  other  jurisdictions  the  prin- 
ciple and  effect  of  amendments  in  actions  at 
law  are  consistent  with  and  controlled  bv  the 
particular  policies  of  law  which  were  adopted 
by  the  several  jurisdictions  in  determining 
their  different  methods  of  instituting  actions. 

Except  in  certain  summary  proceedings, 
an  action  at  law  is  commenced  in  this  state, 
not  by  petition  or  complaint,  but  by  praecipe, 
which  for  such  a  purpose,  is  a  mandate  to  the 
prothonotary  directing  him  to  issue  process 
or  a  writ  of  a  particular  character  in  the 
action  thereby  instituted,  commanding  the 
sheriff  to  summon  the  defendant  to  appear 
and  answer  the  plaintiff  in  a  particular  form 
of  action.  The  features  of  this  proceed injr 
that  distinguish  it  from  the  proceeding  at 
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common  law  and  from  proceedings  in  some  of 
the  jurisdictions  that  have  been  adverted  to, 
are  that  the  action  ia  thua  begun  upon  the 
command  of  the  plaintiff  and  not  upon  his 
petition,  the  process  issues  of  course  and  not 
by  leave,  the  form  of  action  is  staged  in  both 
the  praecipe  and  the  process  while  the  cause 
of  action  is  stated  in  neither,  and  the  pur- 
poses of  the  writ  are  to  disclose  to  the  court 
its  jurisdiction  in  an  action  of  that  form  and 
to  compel  the  appearance  and  answer  of  the 
defendant  thereto. 

As  causes  of  action  of  many  different  char- 
acters may  be  embraced  within  one  form  of 
action,  notably  in  the  form  of  an  action  of 
trespass  on  the  case,  the  defendant  in  an 
action  at  law  instituted  in  Delaware  is  not 
informed  of  the  nature  of  the  plaintiff's  [51] 
complaint  or  of  the  character  of  his  cause  of 
action  tmtil  in  the  course  of  the  proceeding 
and  pursuant  to  certain  rules  for  pleading, 
the  plaintiff  files  his  declaration.  Then  and 
not  until  then  does  he  know  to  what  he  is 
summoned  to  respond. 

Under  the  practice  of  the  courts  of  this 
state,  a  plaintiff  has  a  right  to  insert  in  his 
declaration  any  number  of  counts,  having  re- 
gard of  course  to  the  rule  against  vexatious 
pleading,  provided  that  each  count  presents  a 
separate  and  distinct  cause  of  action  and  that 
each  cause  of  action  so  presented  is  appro- 
priate to  the  form  of  action  in  which  it  is 
pleaded,  and  to  each  count,  constituting  as  its 
name  signifies,  a  separate  "tale''  or  complaint, 
the  defendant  must  make  separate  answer. 

In  order  to  remove  from  the  administration 
of  justice  the  stigma  that  existed  in  early 
history  of  trying  technical  questions  rather 
than  merits  and  deciding  causes  apart  from 
the  objects  of  the  suit,  our  laws  relating  to 
amendments  pursued  a  policy  of  great  liberal- 
ity and  placed  a  large  discretion  in  the  court. 
The  Constitution  provides  that  "In  civil 
causes,  when  pending,  the  Superior  Court 
shall  have  the  power,  before  judgment,  of 
directing,  upon  such  terms  as  it  shall  deem 
reasonable,  amendments,  impleadings  and  le- 
gal proceedings  so  that  by  error  in  any  of 
them,  the  determination  of  causes,  according 
to  their  merits,  shall  not  be  hindered."  Arti- 
cle 4,  §  24,  of  the  Constitution  of  1897. 

Supplementing  this  declaration  of  principle, 
it  is  provided  by  statute  that  "In  any  civil 
cause  pending  before  the  Superior  Court,  the 
said  court  shall  have  power,  at  any  time  be- 
fore judgment,  to  allow  amendments  either 
in  form  or  substance,  of  any  process,  pleading 
or  proceeding,  in  such  action,  on  such  terms 
as  shall  be  just  and  reasonable."  Revised 
Code,  c.  112.  §  11. 

From  this  statement  of  the  law,  it  appears 
tliat  the  only  limitation  in  point  of  time 
that  is  placed  upon  an  amendment  in  a  pend- 
ing action,  witliin  the  discretion  of  the  court, 
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is  judgment.  Within  that  limitation,  the 
court  in  its  discretion  may  allow  an  amend- 
ment whenever  it  pleases.  There  is  no  sug- 
gestion of  limitation  of  amendments  such  as 
may  be  imposed  by  a  statute  of  limitations. 
In  truth,  the  court  in  promulgating  rules  for 
pleading  has  wholly  ignored  the  contempla- 
tion of  such  a  limitation,  [52]  by  providing 
that  the  plaintiff  shall  file  his  declaration 
on  the  second  rule  day  after  the  return  day  of 
the  writ.  In  an  action  for  personal  injuries, 
instituted  just  before  the  expiration  of  the 
year  limited  by  the  statute  for  such  actions, 
the  rule  day  for  the  plaintiff's  declaration 
occurs  after  the  expiration  of  the  year  limited 
by  the  statute  for  the  action.  If  the  statute 
runs  to  the  statement  of  the  cause  of  action 
and  is  not  arrested  once  and  for  all  by  the 
institution  of  the  suit,  then  in  such  case  the 
action  is  barred  when  the  cause  thereof  is 
first  stated  by  the  original  declaration  just 
as  effectually  as  by  a  subsequent  statement  in 
an  amended  declaration,  and  there  would 
then  be  the  anomaly  of  an  action  instituted 
within  the  year  and  therefore  not  affected 
by  the  statute  of  limitations  and  the  cause  of 
action  thereof  stated  in  an  original  pleading 
after  the  year  being  barred  by  the  statute. 

It  is  therefore  held,  that  in  view  of  the 
character  and  purpose  of  original  process  in 
actions  at  law  in  the  State  of  Delaware,  the 
operation  of  statutes  limiting  actions  at  law 
is  arrested  at  the  time  when  the  action  is 
brought  and  does  not  extend  to  the  time  when 
the  cause  of  action  is  stated  and  that  a  cause 
of  action  that  would  have  been  good  in  law 
if  stated  in  the  original  declaration  will  like- 
wise be  good  if  stated  by  amendment. 

The  remaining  errors  assigned  by  the  plain- 
tiff in  error  may  be  considered  in  groups,  and 
when  classified  relate  to  the  errors  charged 
to  the  court  in  defining  and  in  failing  proper- 
ly to  define  to  the  jury  the  duty  the  defend- 
ant owed  the  deceased  to  warn  him  ap^ainst 
danger  and  the  duty  the  deceased  owed  him- 
self to  avoid  danger,  and  in  refusing  to  give 
the  jury  binding  instructions  to  render  a 
verdict  for  the  defendant,  upon  the  grounds, 
"firety  that  the  deceased  was  guilty  of  contrib 
utory  negligence;  second^  that  no  act  of 
negligence  on  the  part  of  the  defendant  was 
shown;  third,  that  the  preponderance  of  the 
evidence  was  with  the  defendant;  and  fourth, 
that  the  testimony  produced  for  the  defend- 
ant to  disprove  negligence  was  positive,  while 
the  testimony  for  the  plaintiff,  in  proof  of 
negligence,  was  merely  negative. 

At  the  trial  of  this  case  there  was  no  dis- 
pute as  to  the  character  of  the  place  in  which 
the  deceased  met  his  death,  nor  of  the  [53] 
lawfulness  of  the  presence  and  character  of 
work  in  which  the  defendant  and  the  deceased 
were  respectively  engaged  in  that  place.  The 
deceased  was   a   mechanic   employed   by   the 
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Pullman  Company  upon  the  repair  of  cars. 
The  defendant  was  a  railroad  company  en- 
gaged in  moving  und  placing  cars  upon  the 
tracks  of  the  Pullman  Company  for  repair. 
The  place  was  the  yard  of  the  Pullman  Com- 
pany connected  with  and  forming  a  part  of 
its  car  works,  which  w^as  covered  by  a  plat^ 
form  upon  which  were  its  private  lines  of 
tracks  running  parallel  with  and  adjacent  to 
its  shops.  The  tracks  or  lines  of  railway 
were  not  used  for  traffic  or  for  the  transporta- 
tion of  anything  except  the  cars  themselves, 
when  being  placed  in  position  for  the  purpose 
of  being  altered,  repaired  or  renovated  or 
when  being  removed  therefrom.  In  this  re- 
spect the  place  was  an  open  air  workshop, 
and  when  considered  with  reference  to  the 
care  and  caution  required  of  all  persons  mov- 
ing about  it,  differed  in  no  •  substantial  way 
from  an  inclosed  shop  in  which  the  same  kind 
of  work  is  done. 

In  a  preceding  review  of  an  earlier  trial  of 
this  case  by  the  Supreme  Court  of  this  state  (2 
Boyce  356,  80  Atl.  617),  this  court  announced 
as  law,  that  there  was  imposed  upon  a  rail- 
road company  a  duty  to  give  warning  of  the 
approach  and  movement  of  its  engines  and 
trains  to  all  persons  put  in  danger  thereby, 
and  to  give  such  a  warning  as  under  the 
varied  conditions  of  their  operation,  shall  be 
timely  and  sufficient.  With  a  particular  ref- 
erence to  the  testimony  produced  at  the  first 
trial,  which  in  the  main  is  the  same  that  was 
presented  in  the  trial  now  under  review,  the 
court  further  held  that  it  was  the  duty  of 
the  railroad  company  in  giving  a  warning 
that  there  was  about  to  be  danger  upon  a 
particular  track,  to  give  a  warning  not  only 
to  those  who  were  present  when  the  warning 
was  given,  but  to  those  who  were  present 
when  the  danger  came.  It  contemplated  a 
warning  to  all  who  were  put  in  peril.  It  was 
not  limited  to  those  who  were  at  work  within, 
upon  and  under  the  cars  upon  the  track,  but 
extended  to  those  who  otherwise  might  law- 
fully come  within  the  zone  of  the  impending 
danger  in  ignorance  of  its  existence  and  of 
their  peril.  Around  this  statement  of  the  law 
revolved  tlie  controversy  in  the  second  trial 
below,  the  plaintiff  below  offering  testimony 
to  prove  that  f54]  the  deceased  could  not 
have  heard  the  first  warning,  for  at  the  time 
it  was  given  he  was  within  the  shops  and  out 
of  hearing,  that  no  warning  was  given  subse- 
quent to  the  first  warning,  that  in  the  prog- 
ress of  his  work  and  in  the  exercise  of  all 
the  care  and  caution  required  of  him  in  view 
of  the  character  and  location  of  his  occupa- 
tion, the  deceased  came  from  the  shops  and 
walked  a  distance  of  about  a  dozen  feet  di- 
rectly to  the  opening  between  the  two  cars 
by  which  he  was  crushed  without  being  then 
or  theretofore  warned  that  shifting  wus  about 
to  be  done  upon  the  track  he  was  crossing, 


and  without  knowledge  thereof  from  anything 
in  the  situation  which  he  could  have  seen  or 
in  law  would  have  been  required  to  see;  that 
while  Uie  engine  was  at  the  other  end  of  the 
line  of  cars  it  was  outside  of  the  yard  across 
the  street,  an4  if  the  deceased  had  looked, 
his  vision  would  have  been  obstructed  to  a 
greater  or  less  extent  by  the  presence  of  a 
gate  or  fence  dividing  the  yard  from  thi^ 
street,  and  that  even  if  he  had  seen  the  shifter 
standing  outside  of  the  yard  or  heard  its  bell 
ring,  there  was  nothing  from  such  an  observa- 
tion to  suggest  it  was  about  to  do  shifting 
in  the  yard  and  to  put  him  on  his  guard  and 
cause  him  to  heed  the  instructions  of  a  posted 
notice  to  employees  not  to  *'pass  between  the 
cars  while  cars  are  being  shifted  in  the  yard." 
As  to  the  insufficiency  of  the  warning,  the 
plaintiff  below  produced  witnesses  who  were 
working  in,  on  or  under  cars  located  upon 
the  track  where  the  injury  occurred,  who 
testified  that  they  heard  and  obeyed  the  warn- 
ing given  from  two  to  four  minutes  before 
the  accident,  but  that  after  that  warning, 
they  heard  no  further  warning,  althoagh  they 
remained  relatively  in  the  same  positions  in 
which  they  were  when  they  heard  the  first 
warning. 

The  defendant  below  on  the  other  hand  pro- 
duced testimony,  that  the  first  warning  was 
given  at  a  time  from  which  it  might  be  in- 
ferred that  Gatta  was  in  the  yard  and  before 
he  had  gone  into  the  shops,  that  the  warning 
was  given  both  by  the  call  of  trainmen  and 
by  ringing  the  bell  of  the  shifter  from  the 
time  it  was  first  given  down  to  the  time  Gatta 
was  killed,  and  that  Gatta  could  or  should 
have  heard  these  warnings,  that  the  shifter 
was  not  standing  outside  of  the  yard  and  be- 
yond the  street,  as  shown  upon  the  defend- 
ant's own  plot,  but  it  was  standing  partly 
[55]  within  the  yard  so  that  Gatta,  by  look- 
ing could  have  seen  it  and  in  law  should 
have  been  required  to  see  it  and  to  have  recog- 
nized the  purpose  and  danger  of  its  presence, 
and  that  he  could  have  heard  the  bell  and 
should  have  recognized  it,  without  confusing 
it  with  the  sound  of  other  bells,  and  should 
have  heeded  the  warning  which  it  gave  him 

In  this  state  of  the  testimony,  nearly  all  of 
which  was  conflicting  and  much  of  which  wa.« 
irreconcilable,  the  case  was  submitted  to  the 
jury  under  the  usual  instruction  by  the  court 
relative  to  conflicting  testimony,  and  out  of 
this  testimony,  which  was  considered,  and  in 
parts  accepted  and  rejected  we  assume  in  tho 
light  of  such  an  instruction,  the  jury  evolved 
a  verdict  for  the  plaintiff. 

Without  reciting  the  testimony  of  the  cav 
to  which  the  court  has  given  consideration 
in  reaching  its  conclusion,  we  consider  it  suf- 
ficient to  state  that  when  taken  alone,  th^ 
evidence  produced  on  the  part  of  the  plaintiff 
was  sufficient  to  justify  the  jury  in  finding 
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that  the  injuries  to  the  deceased  were  oc- 
casioned by  the  negligence  of  the  defendant  at 
-a  time  when  the  deceased  was  in  the  exercise 
of  a  care  and  caution  commensurate  with 
the  duties  of  his  position  and  occupation,  and 
that  the  charge  of  the  court  in  those  respects 
disclosed  no  errors  either  in  what  was  in- 
cluded or  omitted. 

Opposed  to  the  testimony  for  the  plaintiff 
and  to  the  inferences  it  justifies,  however,  is 
the  testimony  for  the  defendant,  which  is 
claimed  to  be  of  a  weight  so  much  greater 
and  a  quality  so  superior  to  that  produced 
for  the  plaintiff,  that  in  law  the  trial  court 
was  bound  to  instruct  the  jury  to  render  a 
verdict  for  the  defendant.  From  the  refusal 
of  the  trial  court  either  to  grant  a  new  trial 
or  direct  a  verdict  for  the  defendant,  by  as- 
suming to  determine  for  which  party  the 
testimony  preponderated,  spring  the  import' 
ant  errors  charged  to  the  court  below,  name- 
ly, that  a  new  trial  should  have  been  ordered 
or  a  verdict  for  the  defendant  should  have 
been  directed  on  the  grounds,  ''third,  that  the 
preponderance  of  the  evidence  was  with  the 
defendant;  and  fourth,  that  the  testimony 
produced  for  the  defendant  to  disprove  neg- 
ligence was  positive,  while  the  testimony  for 
the  plaintiff,  in  proof  of  negligence,  was  mere- 
ly negative." 

[56]  In  that  branch  of  the  administration 
of  justice  in  which  the  courts  are  called  upon 
to  perform  the  delicate  function  of  directing, 
flustaining  and  disturbing  the  verdicts  of 
juries,  without  encroaching  upon  their  sepa- 
rate function,  courts  have  adopted  for  their 
governance,  so  far  as  practicable,  certain  well 
considered  principles.  In  the  policy  of  the 
law  of  this  state,  declared  by  the  courts  in 
numberless  decisions,  the  jury  is  the  sole 
judge  of  the  facts  of  a  case,  and  so  jealous  is 
the  law  of  this  policy  that  by  express  pro- 
vision of  the  Constitution  the  court  is  for- 
bidden to  touch  upon  the  facts  of  the  case  in 
its  charge  to  the  jury.  While  in  jury  trials 
the  court  may  not  determine  issues  of  fact 
from  the  evidence,  the  court  may,  for  certain 
purposes,  determine  the  existence  of  evidence 
from  which  issues  of  fact  may  be  determined 
by  the  jury.  By  inquiry  into  the  evidence 
the  court  will  not  allow  a  verdict  when  the 
evidence  is  not  sufficient  in  law  to  support 
it,  nor  will  the  court  sustain  a  verdict  when 
rendered  against  the  evidence  or  upon  in- 
sufficient evidence. 

When  the  evidence  in  a  case  is  admitted  or 
not  controverted  and  when  the  law  as  ap- 
plied to  that  evidence  is  productive  of  but 
one  legal  result,  it  becomes  the  duty  of  the 
court  in  the  administration  of  justice,  to  bind 
the  jury  to  render  a  verdict  accordingly.  To 
do  otherwise  would  simply  entail  a  postpone- 
ment of  the  proper  decision  of  the  case,  by 
it  retrial  ordered  on  a  motion  for  a  new  trial. 


in  the  event  the  jury  found  against  the 
i^ts.  Thus  when  it  appears  by  a  verdict 
that  admitted  facts  were  ignored  by  the  jury, 
or  the  instructions  upon  the  law  were  disre- 
garded, or  a  clear  error  of  calculation  wad 
made,  the  court  will  cfet  aside  the  verdict,  or 
to  avoid  this,  wh«i  possible,  the  court  will 
direct  the  jury  to  render  the  only  verdict  that 
could  legally  be  sustained.  Prettyman  v. 
Waples,  4  Har.  (Del.)  299,  302;  State  v. 
Layton,  3  Har.  (Del.)  469,  480,  481;  Beeson 
V.  Elliott,  1  Del.  Ch.  368;  Waples  v.  Waples, 
1  Har.  (Del.)  394,  note  a;  Allen  v.  Miles,  4 
Har.  (Del.)  234;  Bailey  v.  England,  1  Penn. 
(Del.)  12,  39  Atl.  455;  Kinney  v.  Adams,  2 
Har.  (Del.)  367;  Taylor  v.  Moore,  3  Har. 
(Del.)   6,  7. 

But  when  the  case  involves  a  controverted 
question  of  fact  in  which  the  evidence  is  con- 
flicting and  out  of  the  conflict  may  be  gath- 
ered suflScient  evidence  to  support  a  verdict 
for  either  [67]  party,  the  issue  of  fact  will 
be  left  severely  to  the  jury,  and  the  court 
will  neither  direct  nor  disturb  the  verdict 
upon  the  ground  that  it  is  against  the  evi- 
dence, though  it  would  have  drawn  from 
the  testimony  a  conclusion  different  from  that 
drawn  by  the  jury.  Burton  v.  Philadelphia, 
etc.  R.  Co.  4  Har.  (Del.)  252,  254;  State  v. 
Brelawski,  3  Boyce  (Del.)  416,  84  Atl.  960. 
The  absence  or  presence  of  conflicting  testi- 
mony in  a  case  is  therefore  a  controlling  con- 
sideration by  which  courts  arc  governed  in 
directing,  sustaining,  or  overturning  the  ver- 
dicts of  juries. 

It  is  contended,  however,  that  as  the  jury 
is  instructed  to  find  for  the  party  with  whom, 
in  the  maintenance  of  the  issues,  rests  the 
preponderance  of  evidence,  it  is  likewise  the 
duty  of  the  court,  when  that  preponderance 
is  disclosed  at  the  trial,  either  to  direct  a 
verdict  in  accordance  with  it,  or  after  trial, 
to  set  the  verdict  aside,  if  the  verdict  be  found 
against  it.  This  in  the  last  analysis  would 
make  the  court  the  judge  of  the  facts,  and  if 
the  judgment  of  the  jury  upon  the  issue  of 
fact  were  to  be  anticipated  or  reviewed  by 
the  judgment  of  the  court  upon  the  facts,, 
then  the  function  of  the  jury  in  determining 
issues  of  fact  would  cease  to  be  exclusive  and 
would  become  merely  preliminary. 

It  is  the  province  of  the  jury  in  the  trial 
of  civil  eases  to  consider  the  whole  volume 
of  testimony,  estimate  and  weigh  its  value, 
accept,  reject,  reconcile  and  adjust  its  con- 
flicting parts  and  be  controlled  in  the  result 
by  that  part  of  the  testimony  which  it  finds 
to  be  of  greater  weight.  As  the  jury  is  thf- 
exclusive  judge  of  the  evidence,  it  must  in 
reason  be  the  exclusive  judge  of  what  con- 
stitutes the  preponderance  of  the  evidence, 
and  when  that  judgment  is  reached  upon  evi- 
dence sufficient  to  support  a  verdict,  it  should 
not  be  disturbed  by  the  court.     Smithers  v 


3236 


CIT^  THIS  VOL.  ANN.  CAS.  1816S. 


Wilmington  City  R.  Co.  6  Penn.  (Del.)  422, 
425,  67  Atl.  167;  Simeoue  v.  Lindsay,  6  Penn. 
(Del.)  224,  66  Atl.  778;  Waller  v.  Wilming- 
ton  City  R.  Co.  6  Penn.  (Del.)  374,  61  Atl 
874;  Reed  v.  Continental  Ins.  Co.  6  Penn. 
(Del.)  204,  65  Atl.  569;  Cecdii  v.  Lindsay, 
1  Boyce  (Del.)  185,  75  Atl.  376;  Lenkewicz 
V.  Wilmington  City  R.  Co.  7  Penn.  (Del.)  64, 
74  Atl.  11. 

As  in  the  trial  of  this  case  there  was  suf- 
ficient evidence  to  justify  the  verdict  ren- 
dered, the  court  finds  no  error  committed  by 
the  trial  court  either  in  refusing  to  direct  a 
different  verdict  or  in  refusing  to  disturb  the 
one  rendered. 

[58]  Being  required  to  estimate  and  weigh 
all  the  testimony  in  a  case  in  order  to  de- 
termine where  the  preponderance  lies,  juries 
are  frequently  required  to  consider  testimony 
known  as  positive  and  negative  testimony, 
and  to  give  to  it  the  peculiar  weight  and 
value  accorded  it  by  the  law.  At  the  trial  of 
this  case  the  court  instructed  the  jury  that 
"the  jury  in  determining  the  value  of  testi- 
mony may,  and  often  should,  give  the  greater 
weight  to  positive  than  to  n^ative  testimony, 
but  all  the  testimony  should  be  considered 
by  the  jury,  and  given  such  weight  as  in  their 
judgment  it  is  entitled."  To  this  instruc- 
tion the  defendant  below  excepted  and  for 
error  contends,  that  in  view  of  the  negative 
character  of  the  testimony  in  proof  of  negli- 
gence and  the  positive  character  of  the  testi- 
mony offered  to  disprove  negligence,  the  trial 
court  should  either  have  directed  a  verdict 
in  its  favor  or  set  aside  the  verdict  rendered 
against  it,  and  should  not  have  submitted  the 
case  to  the  jury  upon  the  instruction  given. 

In  the  case  of  Queen  Anne's  R.  Co.  v.  Reed, 
5  Penn.  (Del.)  226,  236,  59  Atl.  860,  119  Am. 
St.  Rep.  301,  this  court  recognized  the  gen- 
eral rule  that  positive  or  affirmative  testi- 
mony is  of  greater  weight  than  testimony 
merely  negative,  that  is,  the  testimony  of  a 
credible  witness  that  he  saw  or  heard  a  par- 
ticular thing  at  a  particular  time  and  place 
is  more  reliable  than  that  of  an  equally  credi- 
ble witness  who,  with  the  same  opportuni- 
ties, testifies  that  he  did  not  hear  or  see  the 
same  thing  at  the  same  time  and  place.  1 
Whart.  Ev.  §  415;  Stark.  Ev.  867;  Jones,  Ev. 
§  901.  The  reason  for  the  rule  is  that  the 
witness  who  testifies  to  a  negative  may  have 
forgotten  what  actually  occurred,  while  it  is 
impossible  for  the  witness  who  testifies  af- 
firmatively to  remember  what  never  existed. 
Stitt  V.  Huidekoper,  17  Wall.  384,  21  U.  S. 
(L.  ed.)  644.  Negative  testimony  may  be 
attributed  to  lack  of  attention,  inert  mental 
operations,  imperfect  senses  as  well  as  to  the 
faulty  recollection  of  the  witness,  while  on 
the  contrary,  given  under  circumstances  that 
disclose  the  witness  to  have  been  mentally 
alert,  of  perfect  senses  and  excellent  memory. 


and  showing  the  opportunities  of  the  witn 
for  knowing  and  the  attention  he  had  given 
the  matter  concerning  which  he  testifies,  nega- 
tive testimony  may  lose  its  negligible  quality 
and  outweight  positive  testimony.  Greany 
V.  [59]  Long  Island  R.  Co.  101  K.  Y.  419,  5 
N.  E.  425;  Lighthouse  v.  Chicago,  etc.  R.  Co. 
3  S.  D.  618,  54  N.  W.  320;  Kelley  v.  Schupp, 
60  Wis.  76,  18  N.  W.  725;  Nelson  v.  Iveraon, 
24  Ala.  9,  60  Am.  Dec.  442;  Stoddard  v. 
Kelly,  50  Ala.  452;  State  v.  Gates,  20  Mo. 
400;  Van  Salvellergh  v.  Green  Bay  Traction 
Co.  132  Wis.  166,  111  N.  W.  1120;  Stotlcr  v, 
Chicago,  etc.  R.  Co.  200  Mo.  107,  98  S.  W. 
509 ;  Pence  v.  Chicago,  etc.  R.  Co.  79  la.  389, 
44  N.  W.  686;  Davis  v.  New  York,  etc  R.  Co. 
159  Mass.  532,  34  N.  E.  1070;  Eilert  v.  Green 
Bay,  etc.  R.  Co.  48  Wis.  606,  4  N.  W.  769: 
Elkins  V.  Kenyon,-  34  Wis.  93;  Pumell  v. 
Raleigh,  etc.  R.  Co.  122  N.  C.  832,  29  S.  E. 
953;  Chicago,  etc.  R.  Co.  v.  Dillon,  123  111. 
570,  15  N.  E.  181,  5  Am.  St.  Rep.  669. 

The  courts  in  different  jurisdictions  have 
frequently  recognized  a  qualification  of  the 
general  rule  that  positive  testimony  is  of 
greater  weight  than  negative  testimony. 
Potts  V.  House,  6  Ga.  324,  50  Am.  Dec  329; 
Innis  V.  State,  42  Ga.  482;  Marshall  Dental 
Mfg.  Co.  V.  Harkenson,  84  la.  117,  60  N.  W. 
559;  Bumham  v.  Sherwood,  56  Conn.  229, 
14  AtL  715;  Cotton  v.  Willmar,  etc.  R.  Co. 
99  Minn.  366,  109  N.  W.  836,  8  L.R.A.(N.S.) 
643,  1116  Am.  St.  Rep.  422,  9  Ann.  Cas. 
935;  People  v.  Sanders,  114  Cal.  216,  46  Pac 
153;  Le  Cointe  v.  U.  S.  7  App.  Cas,  (D.  C.) 
16;  McMahon  v.  McHale,  174  Mass.  320,  54 
N.  E.  854;  State  v.  Lattin,  19  Wash.  57,  52 
Pac.  314. 

The  varying  qualities  of  negative  testimony 
under  different  conditions  were  recognized  by 
this  court  in  the  case  of  Queen  Anne's  R.  C^o. 
v.  Reed,  in  which  the  opinion  of  the  court  in 
Menard  v.  Boston,  etc  R.  Co.  150  Mass.  386, 
23  N.  E.  214,  was  cited  to  illustrate  its  mean- 
ing. In  that  case  the  court  said:  "Ordinari- 
ly all  that  a  witness  can  say,  in  audi  a  case, 
when  called  to  prove  that  a  bell  was  rung, 
is  that  he  did  not  hear  it.  Such  a  statement, 
with  no  accompanying  facts,  is  merely  nega- 
tive, and  of  no  value  as  evidence.  But  at- 
tending circumstances  may  be  shown,  which 
make  the  statement  strong  afiirmative  evi- 
dence. It  may  appear  that  all  the  attention 
of  which  the  witness  was  capable  was  con- 
centrated on  the  effort  to  ascertain  whether 
the  bell  was  rung,  and  his  failure  to  hear  it 
could  only  have  been  because  it  made  no 
sound.  A  witness  may  be  in  any  conceivable 
attitude  of  attention  or  inattention,  which 
will  give  his  evidence  value,  or  leave  it  with 
little  or  no  weight." 

[60]  The  rule  of  law  that  poaitive  testi- 
mony is  of  greater  wei^t  than  negative  testi- 
mony,   considered,   of   course,   in   oonnectioB 
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with  its  exceptions  and  qualifications,  is  un- 
disputed. We  are  now  asked  however,  to  en- 
large the  rule  and  hold  in  substance  that 
because  a  jury  should  ordinarily  give  to  posi- 
tive testimony  greater  weight  than  to  nega- 
tive testimony,  the  court,  on  motion  for  bind- 
ing instructions  or  for  a  new  trial,  should  see 
that  the  rule  is  enforced,  and  should  examine 
into  the  character  of  the  testimony  of  the  two 
classes,  judge  their  relative  values,  deter- 
mine whether  the  positive  testimony  out- 
weighs and  destroys  the  probative  force  of 
the  negative  testimony,  and  direct  or  over- 
turn a  verdict  accordingly.  In  support  of 
this  contention  these  authorities  arc  cited: 
Seibert  v.  Erie  K.  Co.  49  Barb.  (N.  Y.) 
583 ;  Lomer  v.  Meeker,  25  N.  Y.  363 ;  Culhane 
V.  New  York  Cent.  etc.  R.  Co,  60  N.  Y.  134; 
Foley  V.  New  York  Cent.  etc.  R.  Co.  197  N. 
Y.  430,  90  N.  E.  1116,  18  Ann.  Cas.  631; 
Koiser  v.  Lehigh  Val.  R.  Co.  212  Pa.  St.  409, 
61  Atl.  903,  108  Am.  St.  Rep.  872;  Lonzer 
V.  Lehigh  Val.  R.  Co.  196  Pa.  St.  610,  46 
Atl.  937 ;  Horandt  v.  Central  R.  Co.  78  N.  J. 
L.  190,  73  Atl.  94;  Holmes  v.  Pennsylvania 
R.  Co.  74  N.  J.  L.  469,  66  Atl.  412,  12  Ann. 
Cas.  1031;  Hubbard  v.  Boston,  etc.  R.  Co. 
159  Mass.  320,  34  N.  E.  459;  Menard  v.  Bos- 
ton, etc.  R.  Co.  150  Mass.  387,  23  N.  E.  214; 
Bohan  v.  Milwaukee,  etc.  R.  Co.  61  Wis.  391, 
21  N.  W.  241;  Horn  v.  Baltimore,  etc.  R. 
Co.  64  Fed.  301,  6  U.  S.  App.  381,  4  C.  C.  A. 
346;  Baltimore,  etc.  R.  Co.  v.  Baldwin,  144 
Fed.  63,  76  C.  C.  A.  211. 

A  close  analysis  of  these  authorities  will 
disclose,  that  in  those  cases  in  which  there 
was  negative  testimony  and  verdicts  were 
either  directed  or  set  aside,  it  was  done  not 
because  the  testimony  was  negative  in  quali- 
ty .nor  because  the  negative  testimony  was 
opposed  by  positive  testimony,  but  because 
the  negative  testimony  was  in  itself  without 
probative  force  sufficient  to  support  the  ver- 
dicts. 

Considering  the  rule  in  the  light  of  these 
and  other  decisions,  it  is  apparent  that  in 
a  case  where  the  issue  on  one  side  is  sup* 
ported  solely  by  negative  testimony,  but  by 
negative  testimony  of  sufficient  probative 
force,  in  the  estimation  of  the  court,  to  prove 
the  issue,  and  there  is  opposed  to  it  no  testi- 
mony at  all,  no  court  would  prevent  or  dis- 
turb a  verdict  based  upon  such  testimony 
[61]  merely  because  of  its  negative  character. 
And  if  the  same  negative  testimony  of  the 
same  probative  force  was  opposed  by  positive 
testimony,  a  court  would  not  take  a  case  from 
the  jury  or  overthrow  its  verdict  simply  be- 
cause of  the  rule  in  favor  of  positive  testi- 
mony, for  the  effect  of  that  would  be  to  de- 
prive the  rule  of  its  recognized  exceptions 
and  to  hold  that  positive  testimony  out- 
weighs negative  testimony  in  every  case. 
But  when  negative  testimony  is  opposed  by 


positive  testimony  and  the  negative  testimony, 
if  unopposed,  would  in  itself  be  insufficient  to 
support  the  issue  it  is  offered  to  prove,  the 
court  will  direct  or  overturn  a  verdict,  not 
by  encroaching  upon  the  exclusive  function 
of  the  jury  and  weighing  each  class  of  testi- 
mony, one  against  the  other,  but  by  perform- 
ing its  own  exclusive  function  of  determin- 
ing, as  in  all  cases,  whether  the  evidence  in 
troduced  in  proof  of  the  issue  was  sufficient 
to  support  a  verdict. 

Considered  in  this  light,  the  rule  that  posi- 
tive testimony  outweighs  negative  testimony 
was  not  intended  to  come  in  conflict  with  the 
rule  that  the  weight  of  the  testimony,  when 
conflicting,  should  be  left  to  the  jury  (Jones, 
Ev.  901 )  ,•  but  was  designed  as  a  rule  of  meas- 
urement for  use  by  the  jury,  and  when  testi- 
mony, negative  in  quality,  is  submitted  to  the 
jury  with  the  circumstances  surrounding  and 
corroborating  it,  to  be  weighed  and  valued 
according  to  this  and  other  rules  of  evidence, 
and  when  in  itself,  it  is  of  sufficient  probative 
force  to  support  a  verdict,  though  opposed 
by  positive  testimony  to  which  the  jury  may 
give  a  lesser  weight,  a  verdict  will  neither  be 
directed  nor  disturbed. 

The  opportunities  of  the  witnesses  who 
gave  negative  testimony  in  this  case,  to  hear, 
comprehend  and  remember  a  warning  if  one 
had  been  given  when  Gatta  was  within  sound 
of  such  a  warning,  considered  with  relation 
to  their  positions,  occupations,  surroundings 
and  knowledge  of  the  character  of  the  impend- 
ing danger,  were  such  as  to  take  their  testi- 
mony entirely  out  of  the  class  that  is  purely 
negative  and  to  justify  the  jury  in  giving  it 
a  weight  upon  which  to  predicate  the  verdict 
it  rendered.  The  trial  court  therefore  com- 
mitted no  error  in  refusing  to  direct  a  verdict 
or  to  disturb  the  verdict  rendered  because  of 
the  negative  character  of  the  testimony  for 
the  plaintiff. 

[62]  The  judgment  and  proceedings  of  the 
court  below  are  in  all  respects  affirmed. 


NOTE. 

The  reported  case  inyolvee  an  application 
to  somewhat  novel  facts  of  the  doctrine  that 
an  amendment  which  does  not  change  ma- 
terially the  cause  of  action  may  be  made  af- 
ter the  statute  of  limitations  has  run  if  the 
action  was  begun  within  the  time  limited.  In 
that  case  the  original  declaration  in  an  ac- 
tion against  a  railroad  company  for  death  by 
wrongful  act  alleged  that  the  deceased  was 
at  the  time  of  his  death  in  the  employ  of  the 
defendant.  An  amendment  made  after  the 
statute  of  limitations  had  run  averred  that 
the  deceased  was  at  the  time  of  his  death  in 
the  employment  of  a  third  person,  and  sought 
to  recover  for  a  violation  by  the  defendant 
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of  a  duty  owed  to  the  deceased  as  a  stranger. 
It  is  held  that  the  bringing  of  the  action 
saved  from  the  bar  of  the  statute  the  cause 
of  action  alleged  by  the  amendment.  In  so 
holding  the  court  lays  down  a  very  liberal 
rule  based  on  the  fact  that  an  action  is  be- 
gun by  praecipe  and  not  by  the  filing  of  a 
declaration.  In  jurisdictions  wherein  the 
contrary  is  true,  a  stricter  view  would  doubt- 
less be  taken.  As  to  whether  an  amendment 
setting  forth  an  additional  ground  of  negli- 
gence states  a  new  cause  of  action,  see  the 
note  to  Chobanian  v.  Washburn  Wire  Co. 
Ann.  Cas.  1913D  730.  Whether  a  new  cause 
of  action  is  introduced  by  an  amendment 
changing  the  description  of  the  place  of  the 
accident  on  which  the  action  is  .based,  is 
discussed  in  the  note  to  Carlin  v.  Chicago, 
Ann.  Cas.  1916B  213;  and  a  similar  question 
with  respect  to  an  amendment  curing  defects 
which  render  the  original  complaint  demur- 
rable, is  considered  in  the  note  to  Hagenauer 
V.  Detroit  Copper  Min.  Co.  Ann.  Cas.  1914C 
1016.  As  to  the  right  to  amend  by  adding 
new  parties  plaintiff,  see  the  note  to  Noziska 
V.  Aten,  Ann.  Cas.  1916C  589,  and  as  to  the 
right  of  a  plaintiff  to  amend  by  changing  the 
capacity  in  which  he  sues  from  a  representa- 
tive to  an  individual  one  or  vice  versa,  see 
the  note  to  Hardy  v.  Woods,  Ann.  Cas.  1916C 
398. 
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Descent  and  DistribntioA  — •  Release  of 
Expectancy  to  Ancestor. 

W^here,  as  he  may,  tlie  prospective  heir  of 
a  living  person  releases  his  expectancy  to 
the  ancestor,  a  court  of  equity  will  enforce 
the  contract  for  the  benefit  of  the  other  heirs. 

[See  Ann.  Cas.  1913B  446.] 

Assignment  of  Expectancy  to  Stranger. 

Where  the  prospective  heir  of  a  living  per- 
son assigns  or  transfers  his  expectancy,  the 
transaction  operates  as  a  contract  by  the 
assignor  to  convey  the  iegal  estate  or  interest 
when  it  vests  in  him,  which  will  be  enforced 
ia  equil^  when  the  expectancy  has  become  a 
vesteid  interest. 

[See  note  at  end  of  this  case.] 


Release  to  Ancestor. 

The  release  to  a  living  ancestor  by  his 
prospective  heir  of  such  heir's  expectancy  is 
not  within  the  terms  of  the  statute  of  de- 
scent (Kurd's  Rev.  St.  1913,  c.  39,  §§  4,  8), 
relating  to  advancements  received  by  a  child 
or  lineal  descendant  toward  his  share  of  the 
estate. 

Same. 

Where  an  heir  presumptive  releases  his  ex- 
pectancy as  such  to  his  ancestor,  the  release 
operates  to  extinguish  his  right  of  inh<*ri- 
tance;  the  line  of  inheritance  is  ended  by 
the  release,  which  is  binding  not  only  upon 
the  heir,  but  upon  those  taking  as  heirs  in 
his  place. 
Assignment  of  Expectancy  to  Stranger. 

Where  an  heir  presumptive  assigns  his  ex- 
pectancy as  such  to  a  third  person,  instead 
of  releasing  it  to  his  ancestor,  his  right  of 
inheritance  is  not  extinguished,  but  the  as- 
signment will  be  enforced  as  a  contract  to 
convey  the  legal  interest  when  it  ceases  to 
be  an  expectancy  and  becomes  a  vested  es- 
tate, and  the  assignee  acquires  a  right  to  the 
estate  only  if  it  ever  vests  in  the  heir. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  La  Salle 
county:  Eldrkdge.  Judge. 

Action  for  partition.  John  Donough  et  aU 
plaintiffs,  and  Edward  Garland  et  al.,  de- 
fendants. Judgment  for  plaintiffs.  Defend- 
ants appeal.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

Brcyitme  d  Wiley,  John  Qiurlfmd  and  L.  B. 
Olmstead  for  appellants. 
H.  if.  Kelly  for  appellees. 

[565]  Cartwbight,  J. — The  appellees,  who 
are  the  seven  children  and  heirs-at-law  of 
Margaret  Donough,  a  deceased  daughter  of 
Tliomas  Garland  and  Mary  Garland,  filed 
their  bill  in  this  case  in  the  circuit  court 
of  LaSalle  county  against  the  appellants. 
Katherine  Garland  and  Edward  Garland 
(the  latter  in  his  own  right  and  as  adminis- 
trator of  the  estate  of  Mary  Garland),  for 
a  partition  of  real  estate  owned  [566]  by 
the  said  Thomas  Garland  and  Mary  Garland. 
The  bill  was  answered  and  the  alleged  title 
of  the  complainants  to  a  share  of  the  real 
estate  which  Mary  Garland  owned  on  Oc- 
tober 26,  1892,  in  the  real  estate  of  Thoma^* 
Garland  was  disputed,  on  the  ground  that 
Margaret  Donough  had  conveyed  her  intert->t 
in  the  same  to  the  defendants,  Edward  Gar- 
land and  Katherine  Garland.  The  chancellor 
found  against  the  defendants  and  entered  s 
decree  for  partition  of  all  the  real  estate 
described  in  the  bill.  From  that  decree  this 
appeal  was  prosecuted. 

Thomas  Garland,  father  of  the  defendants 
and  grandfather   of  the  complainants,  died 
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intestate  in  1869,  leaving  Mary  Garland  his 
widow,  and  Edward  Garland,  Katharine  Gar- 
land, Lizzie  Garland,  Mary  Jane  Garland 
and  Margaret  Garland  (afterward  Margaret 
Donough),  his  children  and  heirs-at-Iaw.  He 
owned  three  tracts  of  land,  containing  about 
seventy  acres.  After  his  death  Lizzie  Gar- 
land died  intestate,  leaving  her  mother, 
brother  and  sisters  her  heirs-at-law.  After- 
ward Mary  Jane  Garland  died  intestate, 
leaving  her  mother,  brother  and  sisters  her 
heirs-at-law.  On  October  26,  1892,  Margaret 
Donough  and  John  Donough,  her  husband, 
executed  their  quit-claim  deed  to  Edward 
Garland  and  Katherine  Garland,  conveying 
all  interest  in  the  real  estate  in  question, 
and  the  deed  contained  this  clause:  "Intend- 
ing to  convey  all  interest  that  I  now  have  or 
may  hereafter  acquire  except  through  the 
grantees,  in  and  to  any  lands  or  real  estate 
of  which  Thomas  Garland  died  seized  or  in 
which  said  decedent  had  any  interest  at  the 
time  of  his  death,  and  also  all  lands  and 
real  estate  the  title  to  which  is  now  in  Mary 
Garland,  widow  of  said  decedent,  or  in  which 
said  Mary  Garland  may  have  any  interest 
or  supposed  interest  or  title  in  trust  for 
said  estate  of  Thomas  Garland,  deceased." 
After  the  execution  of  the  deed  Mary  Gar- 
land acquired  other  real  estate,  but  the  quit- 
claim deed  was  limited  to  lands  which  she 
owned  at  the  time  it  was  made,  and  it  is  not 
[567]  claimed  that  the  deed  was  effective  to 
release  or  convey  any  interest  in  such  real 
estate.  On  the  other  hand,  there  is  no  dis- 
pute of  the  claim  that  Margaret  Donough 
by  her  quit-claim  deed  conveyed  all  interest 
that  she  had  in  the  property  of  which  her 
father,  Thomas  Garland,  was  the  owner  at 
his  death,  the  title  of  which  had  vested  in 
her  as  his  heir  or  the  heir  of  her  sisters, 
Lizzie  Garland  and  Mary  Jane  Garland.  The 
question  is  whether,  in  addition  to  the  title 
Margaret  Donough  then  had,  she  conveyed 
her  expectancy  as  heir  of  her  mother  to  the 
extent  of  her  mother's  interest  in  lands  that 
had  descended  to  her  as  heir  of  her  deceased 
daughters,  Lizzie  Garland  and  Mary  Jane 
Garland,  which  on  the  death  of  her  mother 
might  by  operation  of  law  vest  in  the  grand- 
children as  heirs-at-law  of  their  grandmother. 

The  expectancy  of  a  prospective  heir  of  a 
living  person  may  be  released  to  the  ancestor 
or  assigned  to  a  stranger.  In  the  case  of  a 
release  to  the  ancestor  a  court  of  equity  will 
enforce  the  contract  for  the  benefit  of  the 
other  heirs,  and  an  assignment  or  transfer 
of  an  expectancy  operates  in  equity  as  a  con- 
tract by  the  assignor  to  convey  the  legal 
estate  or  interest  when  it  vests  in  him,  which 
will  be  enforced  in  equity  when  the  expec- 
tancy has  changed  into  a  vested  interest. 
(3  Pomeroy's  Eq.  Jur.  sec.  1287.) 

The  questions  of  the  right  to  release  or 
assign  an  expectancy,  and  the  effect  of  the 


GARLAND.  X239 

565. 

release  and  assignment,  have  been  before  the 
court  at  different  times.  In  Bishop  v.  Dav- 
enport, 58  111.  105,  a  bill  was  filed  for  par- 
tition, assignment  of  dower  and  distribution 
of  the  personal  estate  of  Joel  Gunter,  de- 
ceased. There  were  children  of  two  mar- 
riages, and  the  children  of  the  first  marriage 
had  each  received  $100  in  money  or  property, 
except  Joel  Gunter,  Jr.,  who  received  $800, 
and  each  gave  a  receipt  in  full  of  his  or  her 
share  of  the  father's  estate.  The  complain- 
ants offered  to  bring  their  advancements  into 
hotchpot,  and  alleged  that  Joel  Gunter,  Jr., 
was  not  entitled  to  any  share  [568]  of  the 
estate.  The  court  held  that  the  varioua 
sums  received  by  the  children  were  not  re- 
ceived by  way  of  advancements  but  were  re- 
ceived in  full  payment  and  satisfaction  of 
the  expectancies  of  those  children  who  were 
competent  to  contract.  In  Galbraith  v.  Mc- 
Lain,  84  111.  379,  a  bill  was  filed  to  enforce 
the  specific  performance  of  a  contract  made 
by  John  Galbraith  with  his  son,  Jarrot  N. 
Galbraith,  by  which  the  father  conveyed  to 
the  aon  fifty  acres  of  land  as  the  son's  share 
of  his  father's  estate.  The  agreement  was 
by  parol  but  the  court  enforced  the  perform- 
ance of  the  contract.  In  Kershaw  v.  Ker- 
shaw, 102  111.  307,  Joseph  Kershaw  had  con- 
veyed lands  to  his  son,  John  W.  Kershaw, 
and  the  deed  contained  a  statement  that  the 
land  was  deeded  as  an  advancement  out  of 
the  estate  of  the  grantor  and  the  deed  was 
accepted  by  the  son  as  his  full  and  entire 
share  of  his  father^s  estate.  The  circuit 
court  decreed  that  the  land  should  be  brought 
into  hotchpot  and  valued  as  unimproved  land 
as  of  the  date  of  the  death  of  the  father. 
This  court  reversed  the  decree,  and  held  that 
the  conveyance  was  not  made  as  an  advance- 
ment although  it  was  so  stated  in  the  deed, 
but  the  property  was  received  as  the  son's 
full  share  of  the  estate  and  was  binding  upon 
him  in  favor  of  the  other  heirs.  In  Long- 
shore V.  Longshare,  200  111.  470,  65  N.  E. 
1081,  the  son  had  accepted  a  warranty  deed 
from  his  father  of  eighty  acres  of  land,  and 
the  deed  contained  an  agreement  that  it  was 
made  by  the  grantor  and  accepted  by  the 
grantee  as  his  full  share  of  the  estate  of  the 
grantor.  It  was  held  to  constitute  a  release 
of  the  expectancy  of  the  son  as  an  heir  of 
his  father.  In  Bolin  v.  Bolin,  245  111.  613, 
92  X.  E.  530,  Nathan  W.  Bolin  accepted  a 
deed  from  his  father  in  full  settlement  of 
his  share  in  the  father's  estate,  and  it  was 
held  that  the  contract  was  sufficient  to  bar 
the  son  from  participating  in  a  division  of 
the  property. 

There  have  been  other  cases  involving  the 
same  principle.  In  Parsons  v.  Ely,  45  111. 
232,  there  was  a  marriage  [569]  settlement 
in  which  the  intended  -husband,  James  A. 
Parsons,  released  all  his  interest  in  expec- 
tancy in  the  property,  real  and  personal,  of 
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his  prospective  wife,  Sarah  A.  Ely.  The 
wife  died  leaving  one  child,  and  afterward 
the  child  died.  The  husband,  James  A.  Par- 
sons, filed  his  bill  to  recover,  a»  the  only 
heir-at-law  of  the  child,  the  legal  title  to 
premises  of  which  his  wife  was  the  equitable 
owner.  The  court  held  that  the  expectancy, 
although  contingent,  was  a  proper  subject 
of  contract,  and  the  decree  of  the  court  dis- 
missing the  bill  was  affirmed.  In  Crum  v. 
Sawyer,  132  111.  443,  24  N.  E.  958,  there 
was  a  marriage  contract  wherein  John  W. 
Crum  had  released  to  his  wife  all  interest 
in  her  estate  in  the  event  he  should  survive 
her.  The  wife  died,  leaving  her  husband 
and  two  uncles  her  heirs-at-law.  The  hus- 
band filed  his  bill  for  partition  of  the  lands 
between  himself  and  the  two  uncles,  but  the 
court  said  it  was  well  settled  that  an  assign- 
ment or  release  of  the  expectancy  of  an  heir 
would  be  enforced  in  equity,  after  the  death 
of  the  ancestor,  as  a  right  of  contract,  and 
that  an  assiginuent  operates  by  way  of  pres- 
ent contract  to  take  effect  after,  and  attach 
to  the  things  assigned  when  and  as  soon  as 
they  come  into  existence.  In  Hudnall  v. 
Ham,  183  111.  48(5,  56  N.  E.  172,  76  Am.  St. 
Rep.  124,  48  L.R.A.  557,  there  was  a  contro- 
versy over  an  ante-nuptial  agreement  by 
which  the  wife  had  agreed  upon  a  sum  in 
lieu  of  her  rights  in  the  husband's  estate, 
and  the  court  said  that  contingent  interests 
and  expectancies,  and  things  having  no  pres- 
ent existence  but  resting  only  in  possibility, 
may  be  assigned  so  as  to  be  binding  in 
equity,  and  the  assignment  will  be  enforced 
by  a  court  of  equity  after  the  subject  matter 
of  it  has  come  into  existence. 

In  all  of  these  cases  the  agreement  was 
between  the  heir  presumptive  and  the  person 
from  whom  he  would  inherit,  and  the  con- 
tract was  in  each  case  held  to  constitute  a 
release  of  the  interest  of  the  heir,  which  was 
enforced  for  the  benefit  of  the  other  heirs. 
In  other  cases  the  expectancy  of  an  heir 
presumptive  has  been  assigned  or  conveyed 
[570]  to  some  other  person,  and  in  those 
cases  the  assignment  has  been  regarded  as 
a  contract  enforceable  in  equity  against  the 
assignor.  In  Hudson  v.  Hudson,  222  111. 
527,  78  N.  E.  917,  John  W.  Hudson  in  the 
lifetime  of  his  father  conveyed  to  his  brother, 
Andrew  I.  Hudson,  his  expectancy  as  an  heir 
of  his  father,  Joel  L.  Hudson,  who  executed 
a  will,  in  which  he  gave  to  John  W.  Hudson 
and  two  other  sons  five  dollars  each  and 
divided  the  remainder  of  his  estate  among 
other  children.  It  was  held  that  the  convey- 
ance amounted  to  a  sale  of  the  expectancy 
of  John  W.  Hudson  in  his  father's  estate  to 
Andrew  I.  Hudson.  The  suit  was  between 
the  two  brothers  after  the  death  of  the  father 
and  the  agreement  was  enforced.  There  was 
a  different  situation  in  Thomas  v.  Miller,  161 


111.  60,  43  N.  E.  848,  where  the  grantor  of  the 
expectancy,  at  the  time  she  made  the  deed 
and  at  her  death,  had  no  title.  The  bill  was 
filed  by  the  widow  and  administratrix  of 
John  A.  Thomas,  deceased,  for  the  assign- 
ment of  dower  and  partition.  John  A.  Thom- 
as was  the  youngest  son  of  Gideon  Thomas, 
who  died  leaving  a  will,  in  which  John  A. 
Thomas  was  named  as  the  residuary  legatee, 
and  in  case  of  his  death  without  leaving  heirs 
of  his  own  the  whole  was  to  revert  to  the 
heirs  of  the  testator.  Lucy  Jessop,  a 
daughter  of  the  testator,  in  1862  executed  a 
deed  to  John  A.  Thomas,  in  which  she  and 
her  husband  undertook  to  convey  her  interest 
in  the  lands  of  which  Gideon  A.  Thomas  died 
seized,  to  John  A.  Thomas.  Lucy  Jessc^,  the 
grantor  in  the  deed,  died  in  1886,  and  upon 
the  death  of  John  A.  Thomas,  in  1894,  the 
title  to  the  land  become  vested,  by  virtue  of 
the  will,  in  the  heirs  of  Gideon  A.  Thomas. 
Lucy  Jessop  was  not  living  and  was  not  an 
heir,  but  her  children  were,  and  the  title 
passed  to  them.  As  she  had  no  title  to  the 
land  up  to  the  time  of  her  death  nothing 
passed  by  the  deed.  In  Golladay  r.  Knock, 
236  111.  412,  86  N.  E.  649,  126  Am.  St.  Rep. 
224,  William  Golladay  had  made  a  warranty 
deed  purporting  to  convey  his  conti  gent 
interest  in  certain  premises.  He  died  before 
the  life  tenant  and  no  [571]  title  ever  vested 
in  him.  The  court  said  that  a  contingent 
remainder  may  be  conveyed  by  a  warranty 
deed  so  as  to  vest  title  in  the  grantee,  but 
where  the  grantor  of  such  an  interest  dies 
before  the  contingency  happens  upon  which 
the  estate  is  to  vest,  nothing  passes  by  such 
a  deed.  The  court  said  that  had  William 
Golladay  survived  the  life  tenant  the  appel- 
lants would  have  succeeded  to  his  share  of  the 
estate  and  the  deed  would  have  been  binding 
upon   him   and  his  heirs  after  his  death 

There  are  some  things  in  tlie  opinion  in 
the  case  of  Simpson  v.  Simpson,  114  III.  6<)3, 
4  N.  E.  137,  7  N.  E.  287,  which  without  a 
full  consideration  of  the  opinio.^  might  lead 
to  a  wrong  conclusion.  John  Simpson,  Sr.. 
had  conveyed  to  his  son,  Amos  P.  Simpson, 
certain  lands,  and  the  son  had  given  \*i^ 
father  a  receipt  acknowledging  the  lands  re- 
ceived by  him  to  be  in  full  of  all  his  interest 
in  his  father's  estate.  The  son  died  prior 
to  the  death  of  his  father,  leaving  three 
children,  who  claimed  an  interest  in  the 
estate.  The  superior  court  of  Cook  county 
held  the  release  valid  against  the  heirs  of 
Amos  P.  Simpson  and  the  Appellate  Court 
reversed  the  decree.  This  court  held  that 
the  release  was  good  against  the  heirs  and 
the  judgment  of  the  Appellate  Court  was  re- 
versed. The  court  called  attention  to  the 
statute  concerning  advancements,  which  pro- 
vided that  on  partition  or  distribution  of 
an  estate  the  advancement  should  be  brought 
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into  hotchpot,  and  that  there  was  no  offer  ol 
the  grandchildren  to  return  the  advancement. 
While,  however,  the  court  treated  the  con- 
vejranoe  aa  an  advancement,  it  was  said 
that  it  was  an  advancement  in  full,  and 
the  advancement  being  regarded  as  one  in 
full,  the  property  conveyed  could  not  come 
into  hotchpot  and  appellees  could  not  share 
in  the  distribution  of  the  estate.  Mr.  Chief 
Justice  Mulkey  filed  a  separate  opinion,  say- 
ing the  grandchildren  must  take,  if  at  all, 
per  atirpea,  and  consequently  their  supposed 
rights  were  not  superior  to  those  of  the  father 
if  he  were  living,  and  that  the  statute  con- 
cerning [572]  advancements  was  merely  de- 
claratory of  the  common  law,  by  which  he 
doubtless  meant  the  law  in  the  absence  of  a 
statute,  since  an  expectancy  was  not  trans- 
ferable at  the  common  law.  In  Kershaw  v. 
Kershaw,  supra,  the  court  had  held  that  the 
deed  made  as  a  release  of  the  expectancy  of 
the  grantee  in  the  grantor's  estate  was  not 
an  advancement  although  the  deed  expressly 
stated  that  it  was,  and  it  is  quite  evident 
that  a  release  of  an  expectancy  as  heir  is 
not  within  the  terms  of  sections  4  and  8 
of  the  Statute  of  Descent,  which  relate  to 
advancements  received  by  a  child  or  lineal 
descendant  toward  his  share  of  the  estate. 
Notwithstanding  what  was  said  in  Simpson 
V.  Simpson,  supra,  concerning  the  statute  and 
the  release  as  an  advancement,  the  agreement 
was  enforced  as  a  release. 

From  this  review  of  the  decisions  it  will  be 
apparent  that  a  release  by  an  heir  presump- 
tive of  his  expectancy  operates  as  an  ex- 
tinguishment of  the  right  of  inheritance,  cut- 
ting it  off  at  its  source.  The  line  of  in- 
heritance is  ended  by  the  release  made  by  the 
one  having  the  expectancy  at  the  time,  and 
the  release  is  binding  not  only  upon  him  but 
upon  those  who  take  as  heirs  in  his  place, 
otherwise  a  release  would  often  be  ineffective. 
That  would  always  be  the  case  where  the  one 
executing  the  release  does  not  survive  the  one 
to  whom  the  release  is  made  although  he  has 
himself  received  the  consideration  for  the 
expectancy.  If,  however,  the  expectancy  is 
assigned  to  another,  the  right  of  inheritance 
is  not  extinguished  but  still  exists,  and  the 
assignment  is  enforced  as  a  contract  to  con- 
vey the  legal  estate  or  interest  when  it  ceases 
to  be  an  expectancy  and  becomes  a  vested 
estate.  The  assignee  is  regarded  as  bargain- 
ing for  a  legal  interest  depending  on  a  future, 
uncertain  and  contingent  event.  The  as- 
signee acquires  a  right  to  the  legal  estate 
if  it  ever  vests  in  the  assignor,  but  if  it  does 
not,  he  acquires  nothing.  In  this  case  Ed- 
ward Garland  and  Katherine  Garland  by  the 
conveyance  to  them  became  entitled  to  en- 
force in  equity  a  right  to  an  interest  in  lands 
[573]  in  case  the  interest  should  ever  rest 
in  Margaret  Donough.    The  estate  or  interest 
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did  not  vest  in  the  grantor  and  the  chancellor 
did  not  err  in  his  findings  and  decree. 

The  decree  is  affirmed. 

Decree  affirmed. 


NOTE. 

Validity  of  Transfer  of  Ezpectanoy  in 
Estate  Made  by  Heir  or  Beneficiary 
to  Stranger. 

T.  Introductory,    1241. 
II.  Validity   at  Law: 

1.  At  Common  Law: 

a.  General  Rule,  1242. 

b.  Rule  in  Massachusetts,  1243. 

2.  Under  Statute,   1244. 
III.  Validity  in  Equity: 

1.  Generally,    1244. 

2.  Requisites  of  Validity: 

a.  Parties,  1245. 

b.  Consideration;   Good  Faith  be- 

tween Parties,   1246. 

c.  Good  Faith  toward  Third  Per- 

sons, 1247. 

d.  Consent  of  Ancestor,  1248. 

e.  Form  of  Transfer,  1249. 

3.  Burden  of  Proof,  1250. 

4.  Enforcement: 

a.  Generally,  1251. 

b.  Person    against    Whom    Trans- 

fer Can  Be  Asserted,  1252. 

c.  Extent  of  Enforcement,  1254. 

5.  Rule  in  Kentucky,    1255. 


J.  Introductory, 

This  note  considers  the  validity  of  the 
transfer  of  an  expectancy  made  by  a  prospec- 
tive heir  or  beneficiary  to  a  person  other 
than  the  one  from  whom  the  interest  is  ex- 
pected to  be  derived.  It  is  intended  to  cover 
the  question  arising  where  a  person,  having 
the  possibility  of  receiving  property  by  will, 
distribution,  or  descent,  assigns  or  charges 
that  possibility,  during  the  life  of  the  an- 
cestor or  testator,  to  some  person  other  than 
the  ancestor  or  testator.  The  discussion  does 
not  include  assignments  of  contingent  re- 
mainders or  reversionary  interests  or  any 
transfer  made  after  the  death  of  the  ancestor 
or  testator;  nor  does  it  include  transactions 
in  which  the  thing  dealt  with  is  not  the 
grantor's  expectancy  but  is  specific  property 
which  the  grantor  does  not  possess;  nor  does 
it  extend  to  releases  executed  by  an  heir  to 
his  ancestor. 

For  cases  concerning  the  validity  of  a  re- 
lease of  an  expectancy  made  by  an  heir  to 
his  ancestor,  see  the  note  to  In  re  Thompson, 
Ann.  Cas.  1913B  446. 
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II.  Validity  at  Law. 

1.  At  Common  Law. 

a.  General   Rule, 

The  general  common-law  rule  is  that  any 
transfer  by  an  heir  or  beneficiary  of  his 
expectation  of  receiving  property,  made  dur- 
in<?  the  life  of  the  ancestor  or  testator,  is 
void.  Jones  v.  Roe,  3  T.  R.  88,  100  Eng. 
Rep.  (Reprint)  470;  McCall  v.  Hampton,  1)8 
Ky.  166,  32  S.  W.  406,  17  Ky.  L.  Rep.  713, 
56*  Am.  St.  Rep.  335,  33  L.R.A.  266;  Spears 
V.  Spaw  (Ky.)  118  S.  W.  275;  McDowell  v. 
Neal,  5  Ky.  L.  Rep.  (Abstract)  331;  Stevens 
V.  Stevens,  181  Mich.  438,  148  N.  W.  225; 
Jackson  v.  Bradford,  4  Wend.  (N.  Y.)  619; 
Mastin  v.  Marlow,  65  N.  C,  695;  Hart  v. 
Gregg,  32  Ohio  St.  602;  Bayler  v.  Com.  40 
Pa.  St.  37,  80  Am.  Dee.  651;  In  re  Lennig,  182 
Pa.  St.  485,  38  Atl.  466,  61  Am.  St.  Rep.  725, 
38  L.R.A.  378.  See  also  In  re  Mericlo,  63 
How.  Pr.  (N.  Y.)  62;  Fortescue  v.  Satterth- 
waite,  23  N.  C.  566;  Beacom  v.  Amos,  161 
N.  C.  367,  77  S.  E.  407;  Gilpin  v.  Williams, 
25  Ohio  St.  283 ;  D'Wolf  v.  Gardiner,  9  R.  I. 
14.");  Read  v.  Mosby,  87  Tenn.  759,  11  S.  W. 
940,  5  L.R.A.  122.  Compare  Godfray  v. 
Godfray,  12  Jur.  N.  S.  (Eng.)  397,  35  L.  J. 
P.  C.  39,  14  W.  R.  522  (applying  local  law 
of  Island  of  Jersey  and  citing  Le  Feuvre  v. 
Le  Feuvre,  a  la  cour  Royale  de  Tile  de 
Jersey,  8  Mai  1795 )  ;  Cook  v.  Field,  15  Q.  B. 
460,  69  E.  C.  L.  459;  MTlure  v.  M*Clure, 
1  Phila.  (Pa.)  117,  7  Leg.  Int.  195  (wherein 
the  court  said:  ^Though  a  mere  possibility 
cannot  be  directly  granted  at  law,  yet  it  may 
be  by  release,  devise  or  estoppel,  and  is 
directly  assignable  in  equity,  and  therefore 
at  law  in  Pennsylvania")  ;  BlackWell  v.  Har- 
relson,  reported  in  full  post,  this  volume,  at 
page  1263. 

Thus  in  Jackson  v.  Bradford,  4  Wend.  (N. 
Y.)  619,  the  court  said:  "When  these  deeds 
were  executed.  Price  had  no  title  or  claim 
to  the  premises,  and  could  therefore  convey 
no  right  to  them.  Qui  non  habet,  ille  non 
dat.  A  grant  by  a  person  who  has  no  estate, 
as  an  heir  in  the  life  time  of  his  ances- 
tor, will  not  pass  any  estate  (3  Preston  on 
Abstracts  of  Title  25,  6).  This  position  is 
well  warranted  by  Sir  Marmaduke  Wivel's 
case  (Hob.  46).  In  that  case  a  tenant  in 
tail  of  an  advowson,  and  his  son  and  heir, 
joined  in  a  grant  of  the  next  avoidance.  The 
tenant  in  tail  died,  and  it  was  held  that  the 
grant  was  utterly  void  against  the  son  and 
heir  who  had  joined  in  the  grant,  becaui^e 
he  had  nothing  in  the  advowson,  neither  in 
possession  nor  right,  nor  in  actual  possibili- 
ty, at  the  time  of  the  grant.  It  is  said  in 
the  Touchstone  (349),  that  a  bare  possibility 
of  an  interest  which  is  uncertain  is  not  grant- 


able.  The  expectancy  of  an  heir  at  law  in  the 
life  of  the  ancestor  (and  such  waa  the  de- 
fendant's grantor  in  this  case),  is  less  than 
a  possibility  (Wright  v.  Wright,  1  Vea. 
(Eng.)  409)."  In  that  case,  however,  the 
court  recognized  that  if  the  deed  had  been  by 
warranty  the  warranty  would  estop  the  gran- 
tor and  those  claiming  under  him. 

The  rule  was  applied  in   Spears  v.  Spaw 
(Ky.)    118  S.  W.  275,  wherein  it  waa  said: 
"It  appears,  without  contradiction,  that  this 
conveyance   was   made   and   executed   in  the 
lifetime  of  their  mother,  who  held  the  fee- 
simple  title  to  the  land,  and  that  she  verbally 
consented  to  the  sale  and  purchase.    The  only 
question  to  be  determined  is:    Was  this  con- 
veyance valid  for  any  purpose?    The  follow- 
ing language  occurs  in  the  deed,  to  wit:    The 
parties    of   the    first   part    (meaning    appel- 
lants)   hereby    convey    their    interest,    being 
two-thirds  of  the  said  Fanny  Spaw  estate, 
subject   to   her   lifetime   estate,   and   at   the 
death  of  said  Fanny  Spaw  to  be  in  full  force 
and  effect     ...    to  have  and  to  hold  the 
same,    together   with   all   the   appurtenances 
thereunto  belonging,  unto  the  party  of  the 
second  part,  his  heirs  and  assigns,  forever; 
and  the  said  parties  of  the  first  part  hereby 
covenant  with  the  said  party  of  the  second 
part  that  they  will  warrant  the  title  to  the 
property  hereby  conveyed  unto  the  said  party 
of  the  second  part,  and  their  heirs  and  as- 
signs, forever.'     It  is  certain  that  thia  con- 
veyance passed  nothing  to  appellee  but  ap- 
pellants' expectancy  in  the  land.     They  hsid 
no  interest  in  the  land  at  that  time.     The 
mother's  verbal   consent  to  the  sale  of  the 
land   did   not   prevent   her   from   afterwards 
disposing  of   it   by   will   or  descent.     It  re- 
mained within  her  power  to  prevent  any  of 
her    children    from    receiving    any    part   of 
this  land  or  her  estate.    The  result  was  that 
appellants  had  nothing  to  sell,  and,  therefore, 
appellee   received   nothing   by   reason   of  hU 
deed.     The  rule  is  that  it  is  essential  to  the 
legal  validity  of  a  contract  that  the  thin;: 
sold   have   an   actual   or  potential  existence, 
and  that  a  mere  possibility  or  contingency, 
not  founded  on  a  right  or  coupled  with  an 
interest,  cannot  be  the  subject  of  a  sale  «)r 
assignment.    In  the  case  of  Wheeler  v.  Whe.-l- 
er,  2  Mete.  474,  74  Am.  Dec.  421,  the  cour. 
held  that  a   son,  who   had  executed  a  dei^l 
purporting    to    convey    his    interest    in    bis 
father's  estate,  the  father  then  being  alive, 
to    his    brother,    was    notwithstanding    that 
fact  entitled  to  recover  the  interest  in  the 
estate  which   his  deed  purported  to  convey. 
At  common  law  such  contracts  were  declared 
to  be  void;   and  this  court  in  several  case^^, 
and  many  other  courts  have  also,  declared 
them  to  be  void.     .     .     .     Appellee  conteml* 
that  as  the  deed  contains  a  general  warranty 
of  title,  and  that  as  appellants  have  becftm? 
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pogsesaed  of  the  property  by  descent,  their 
mother  having  died,  the  warranty  of  title  is 
binding  upon  them,  and  that  the  title  to  the 
land  IB  in  him  by  reason  thereof.  The  con- 
tract and  conveyance  being  void,  the  war- 
ranty is  also.  As  stated,  the  conveyance  of 
a  thing  not  in  being — i.  e.,  an  expectancy — 
is  invalid,  and  the  whole  contract  witli  ref- 
erence thereto  is  void." 

b.  RtUe  in  Massachusetts. 

In  Massachusetts  it  has  been  held  at  law 
that  an  agreement  by  an  heir  apparent  to 
convey  an  estate  which  may  come  to  him  by 
descent  is  valid,  when  entered  into  fairly,  on 
an  adequate  consideration,  with  the  knowl- 
edge and  assent  of  the  ancestor.  Jenkins  v. 
Stetson,  9  Allen  (Mass.)  128  (family  agree- 
ment). Compare  Davis  v.  Hayden,  9  Mass. 
514.  And  where  a  prospective  heir  conveys 
by  deed  to  a  member  of  his  family  his  inter- 
est in  the  expectancy,  witli  the  consent  of  the 
ancestor,  it  has  been  held  that  the  covenant 
in  the  deed  is  valid  and  binding.  Fitch  v. 
Fitch,  8  Pick.  (Mass.)  480;  Trull  v.  East- 
man, 3  Mete.  (Mass.)  121,  37  Am.  Dec.  126. 
In  the  case  last  cited  the  court  said:  "The 
question  upon  the  w^hole  matter  is,  whether 
the  demandant  is  by  law  entitled  to  recover. 
It  has  been  contended  for  him,  that  no  estate 
passed  from  him  by  his  deed  to  his  brother: 
That  it  was  a  mere  expectancy,  and  that  the 
deed  could  operate  on  the  realty  only  to 
convey  the  present  right;  and  that  the  cove- 
nant should  be  restrained  or  limited  in  such 
manner,  as  that  the  grantor,  and  those  under 
him,  should  not  claim  any  part  of  the  estate 
thereafter,  which  he  then  had;  but  that  he 
should  be  permitted  to  acquire,  by  grant  or 
devise,  any  right  to  the  estate  thereafter- 
wards,  to  his  own  use.  And  if  that  were  the 
true  construction  of  the  deed,  the  conse- 
quences would  follow.  It  may  be  conceded 
that  the  covenant  should  be  limited  to  the 
premises — the  subject  matter  of  the  convey- 
ance. And  it  is  perfectly  clear,  that  the 
premises  in  that  deed  embraced  what  right 
the  grantor  should  thereafterwards  acquire, 
as  well  as  what  present  right  he  had.  .  .  . 
Now  the  covenant,  in  the  ease  before  us,  was 
In  effect  a  covenant  real.  The  law  does  not 
require  any  particular  form  of  words  to  con- 
stitute such  a  covenant,  which  shall  run  with 
the  land.  In  Fairbanks  v.  Williamson,  7 
Greenl.  (Me.)  96,  it  was  held,  that  a  cove- 
nant that  neither  the  grantor  nor  his  heirs 
should  make  any  claim  to  the  land  conveyed, 
was  a  covenant  real,  which  ran  with  the 
land.  In  effect  it  is  a  warranty,  that  the 
grantor  will  not,  and  that  his  heirs  and  as- 
signs shall  not,  thereafterwards  claim  the 
premises  granted  or  released,  or  any  part  of 
the  same.     And  although  the  grantor  or  re- 
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leasor  had  not  then  a  present  right,  yet  the 
subsequent  acquisition  of  it  shall  enure  to 
the  use  of  the  grantee :  or,  in  the  better  words 
of  Lord  Coke,  the  grantor  shall  be  rebutted 
and  barred,  when  he  afterwards  shall  so 
claim  against  his  own  warranty." 

The  limitations  of  the  rule  were  set  forth 
in    Boynton    v.    Hubbard,    7    Mass.    112,    as 
follows:     "The  covenant  declared  on,  in  the 
case  at  bar,  is  an  agreement  by  an  heir,  hav- 
ing two  ancestors  then  living,  an  uncle  and 
an  aunt,  that  if  he  survive  them,  or  either 
of  them,  he  will   convey  to  a  stranger  one 
third  part  of  all  the  estate,  real  and  personal, 
which  shall  come  to  him  from  those  ancestors, 
or  either  of  them,  by  descent,  distribution, 
or  devise.    And  it  is  found  by  the  jury,  that 
this    contract    was    not    obtained    from    the 
heir  by  the  fraud  of  the  purchaser.    If,  there- 
fore, this  covenant  is  void,  it  must  be  on  the 
principle,  that  it  is  a  fraud,  not  on  either 
of  the  parties, — for  that  the  jury  have  nega- 
tived,— ^but  on  third  persons,  not  parties  to  it, 
productive   of   public   mischief,   and   against 
s^ound    public    policy.      If    the   contract    has 
this  effect,  it  is  apparent  to  the  Court  from 
ihe  record;  the  whole  contract  being  a  part 
of  the  record.     And  that  a  contract  of  this 
nature  has  this  effect,  we  cannot  doubt.    The 
ancestor,  having  no  knowledge  of  the  existence 
of   the    contract,    is    induced    to    submit   his 
estate  to  the  disposition  of  the  law,  which 
had  designated  the  defendant  as  an  heir.    The 
defendant's  agreement   with   the  plaintiff  is 
to  substitute  him  as  a  co-heir  with  himself 
to  his  uncle's  estate.    The  uncle  is  thus  made 
to  leave  a  portion  of  his  estate  to  Boynton, 
a  stranger,  without  his  knowledge,  and  conse- 
quently  without  any    such    intention.      This 
Lord   Hardwicke  calls   a  deceit  on   the  an- 
cestor.    And  what  is  the  consequence  of  de- 
ceits of  this  kind  upon  the  public?     Heirs, 
who  ought  to  be  under  the  reasonable  advice 
and  direction  oi  their  ancestor,  who  has  no 
other  influence  over  them  than  what  arises 
from  a  fear  of  his  displeasure,  from  which 
fear  the  heirs  may  be  induced  to  live  indus- 
triously, virtuously,  and  prudently,  are,  with 
the  aid  of  money  speculators,  let  loose  from 
this   salutary   control,   and   may    indulge    in 
prodigality,   idleness,   and   vice;    and   taking 
care,    by    hypocritically    preserving    appear- 
ances, not  to  alarm  their  ancestor,  may  go  on 
trafficking  with  his  expected  bounty,  making 
it  a  fund  to  supply  the  wastes  of  dissipation 
and   extravagance.     Certainly   the   policy   of 
the  law   will  not  sanction  a  transaction   of 
this  kind,  from  a  regard  to  the  moral  habits 
of   the  citizens.     But  when  it  is  considered 
that  a  contract  of  this  kind  is  a  mere  wager, 
in  a  case  where  there  are  no  principles,  by 
which  the  value  of  the  chances  may  be  esti- 
mated, so  as  to  ascertain  whether  it  be  un- 
conscionable or  reasonable;  and,  therefore,  if 


1244 


CITE  THIS  VOL.  ANN.  CAS.  19ieE. 


valid  in  any  case,  it  may  be  valid  in  all 
cases;  public  policy  has  additional  induce- 
ments to  discountenance  it,  as  dangerous  to 
good  faith  and  fair  dealing.  That  such  is 
the  nature  of  this  contract,  is  manifest  by 
considering  the  terms  of  it.  It  is  true  the 
comparative  value  of  the  lives  of  the  uncle 
and  nephew  may  be  estimated.  But  there  is 
no  rule  for  estimating  the  estate  which  the 
uncle  may  leave.  After  the  contract  he  may 
be  unfortunate  and  lose  his  property;  or  he 
may  acquire  a  much  larger  estate.  But  if 
the  estate,  of  which  he  should  die  seised  and 
possessed,  could  be  known,  what  is  the  rule 
for  calculating  whether  he  will  die  intestate 
or  not?  or  if  he  should  make  a  will,  what 
estate  he  would  devise  to  the  nephew?  the 
nephew,  when  the  contract  is  made,  may  be  a 
co-heir;  and  afterwards  the  other  co-heirs 
may  die,  leaving  him  the  sole  heir.  Without 
pursuing  the  nature  of  the  contract  further, 
it  is  most  manifest,  that  it  must  be  a  desper- 
ate wager  on  one  side  or  the  other;  and,  as 
such,  ought  not  to  be  countenanced,  as  the 
foundation  of  an  action." 

2.  Undeb  Statute, 

The  rule  that  transfers  of  an  expectant 
estate  by  a  prospective  heir  are  void  at  law 
has  been  affirmed  by  statutes  in  some  juris- 
dictions. In  re  Wickersham,  138  Cal.  356, 
70  Pac.  1076,  71  Pac.  437.  See  also  Winslow 
V.  Dundom,  46  Mont.  71,  125  Pac.  136. 

In  Louisiana^  the  Civil  Code  (art  1887) 
declares  that  "one  cannot  renounce  the  suc- 
cession of  an  estate  not  yet  devolved,  nor  can 
any  stipulation  be  made  with  regard  to  such 
a  succession,  even  with  the  consent  of  him 
whose  succession  is  in  question."  Jacobs' 
Succession,  104  La.  447,  29  So.  241.  See 
also  Reed  v.  Crocker,  12  La.  Ann.  436.  But 
compare  Grayson  v.  Sanford,  12  La.  Ann. 
646   (sale  of  "inheritance"  valid). 

The  New  Jersey  statute,  referred  to  in 
Bouvier  v.  Baltimore,  etc.  R.  Co.  67  N.  J.  L. 
281,  51  Atl.  781,  60  L.R.A.  760,  as  "an  act 
to  authorize  the  transfer  of  estates  in  ex- 
pectancy," provided  as  follows:  "No  person 
shall  be  empowered  by  this  act  to  dispose  of 
any  expectancy  which  he  may  have  as  heir 
of  a  living  person  .  .  .  nor  any  estate, 
right,  or  interest  to  which  he  may  become 
entitled  under  any  deed  to  be  thereafter  ex- 
ecuted, or  under  the  will  of  any  living  per- 
son. 
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III.  Validity  in  Equity, 

1.  Genebaixt. 

It  is  well  established  that  a  person  expect- 
ing to  receive  property  by  will,  distribution, 
or  descent,  may  make  a  transfer  of  the  ex- 
pectancy to  a  third  person  which  will  be 
valid  and  enforceable  in  equity. 


EngUmd, — Beckley  ▼.  Newland,  2  P.  Wma 
182,  24  Eng.  Rep.  (Reprint)  691  (family 
agreement) ;  Hobson  v.  Trevor,  2  P.  Wms. 
191;  Bennett  t.  Cooper,  9  Beav.  252,  60  Eaig. 
Rep.  (Reprint)  340;  Flower  v.  Boiler,  15 
Ch.  D.  665;  In  re  Clarke,  35  Gh.  D.  109;  Har- 
wood  v.  Tooke,  2  Sim.  192;  Lyde  ▼.  liynn, 
1  Myl.  &  K.  683,  39  Eng.  Rep.  (Reprint) 
844;  Wethered  v.  Wethered,  2  Sim.  183,  57 
Eng.  Rep.  (Reprint)  757.  See  also  Warm- 
strey  v.  Taniield,  1  Ch.  Rep.  29,  21  Eng.  Rep. 
(Reprint)  498  (assignment  of  possibility  of 
testamentary  truat) ;  Hinde  v.  Blake,  3  Beav. 
234,  49  Eng.  Rep.  (Reprint)  91;  Carleton 
V.  Leighton,  3  Meriv.  667,  36  Eng.  Rep. 
(Reprint)  255;  Smith  v.  Baker,  1  Y.  k  C. 
Ch.  223. 

United  Statea.—Field  v.  Camp,  201  Fed. 
682,  120  C.  C.  A.  140,  modifying  193  Fed. 
160    (family  agreement). 

GaUfomia. — In  re  Wickersham,  153  Cal. 
603,  96  Pac.  311  (family  agreement)  ;  Bridge 
V.  Kedon,  163  Cal.  493,  126  Pac.  149,  43 
L.R.A.(N.S.)  404.  See  also  In  re  Wicker- 
sham, 138  Cal.  365,  70  Pac.  1076,  71  Pac. 
437. 

ConnedictU. — Brown  v.  Brown,  66  Conn. 
493,  34  Atl.  490. 

7Uin<»«.— Parsons  v.  Ely,  45  111.  232  (mar- 
riage agreement) ;  Hudson  v.  Hudson,  222 
in.  527,  78  N.  E.  917 ;  Simmona  v.  Rosa,  re- 
ported in  full  post,  this  volume,  at  page  1256. 
See  also  Ridgeway  v.  Underwood,  67  111.  419; 
Crum  v.  Sawyer,  132  lU.  443,  24  N.  £.  956. 
And  see  the  reported  caae. 

/o«?o.-^Mally  v.  Mally,  121  la.  169,  96  N. 
W.  735;  Richey  v.  Rowland,  130  la.  523,  107 
N.  W.  423;  Betts  v.  Harding,  133  la.  7,  109 
N.  W.  1074;  Edler  v.  Frauer,  156  N.  W. 
182. 

Kansas. — Clendening  v.  Wyatt,  54  Kan. 
523,  38  Pac.  792,  83  L.R.A.  278. 

Afcwnc— Curtis  v.  Curtis,  40  Me.  24,  63 
Am.  Dec.  661   (family  agreement). 

yew  Hampshire. — Peterborough  Sav.  Bank 
V.  Hartshorn,  67  N.  H.  156,  38  Atl.  729. 

New  Jersey. — ^Bacon  v.  Bonham,  33  N.  J. 
Eq.  614,  affirming  27  N.  J.  Bq.  209. 

New  York. — Stover  v.  Eycleshimer,  3  Keyes 
620,  affirming  46  Barb.  84;  In  re  Stephens, 
64  N.  Y.  S.  990. 

North  Carolina. — McDonald  v.  McDonald, 
58  N.  C.  211,  75  Am.  Dec.  434;  Mastin  v. 
Marlow,  65  N.  C.  696;  Boles  ▼.  Candle,  133 
N.  C.  628,  45  S.  E.  835.  See  also  Kornegtij 
V.  Miller,  137  N.  C.  659,  50  S.  E.  315,  107 
Am.  St.  Rep.  506. 

Pennsylvania. — ^In  re  Wilson,  2  Pa.  St. 
325;  Bavler  v.  Com.  40  Pa.  St.  37,  80  Am. 
Dec.  551;  Walker  v.  Walker,  67  Pa.  St.  185 
(family  agreement) ;  In  re  Fritz,  160  Pa.  St. 
156,  28  Atl.  642,  34  W.  N.  C.  105;  In  n 
Kuhns,  163  Pa.  St.  438,  30  Atl.  215,  36  W.  N. 
C.  155;   In  re  Lennig,  182  Pa.  St.  486,  38 
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AtL  468,  61  Am.  St.  Rep,  726,  38  L.R.A.  378, 
affirrning  6  Pa.  Dist.  249,  19  Pa.  Co.  Ct.  289; 
M'Clure  v.  M'Clure,  1  Phila.  117,  7  Leg.  Int. 
195.  See  also  Patterson  v.  Caldwell,  124 
Pa.  St.  456,  17  Atl.  18,  10  Am.  St.  Rep. 
598. 

South  Carolina. — Blackwell  v.  Harrelson,  re- 
ported in  full,  post,  this  volume,  at  page  1263. 

Tennessee. — Fitzgerald  v.  Vestal,  4  Sneed 
25S;  Steele  v.  Frierson,  85  Tenn.  430,  3  S. 
W.  649.  See  also  Read  v.  Moaby,  87  Tenn. 
759,  11  S.  W.  940,  5  L.R.A.  122;  Taylor  v. 
Swafford,  122  Tenn.  303,  123  S.  VV.  350,  25 
L.R.A.(N.S.)    442. 

Texas.— Hale  v.  Hollon,  90  Tex.  427,  39 
S.  W.  287,  59  Am.  St.  Rep.  819,  36  L.R.A.  75, 
affirming  14  Tex.  Civ,  App.  96,  35  S.  W.  843, 
36  S.  W.  288;  Searcy  v.  Gwaltney,  36  Tex. 
Civ.  App.  158,  81  S.  W.  576. 

Vermont.— Hoyt  v.  Hoyt,  61  Vt.  413,  18 
Atl.  313  (family  agreement). 

Virginia. — Lewis  v.  Madison,  1  Miinf.  303 
(family  agreement). 

Thus  in  Steele  v.  Frierson,  85  Tenn.  430, 
3  S.  W.  649,  the  court  said:  "Wliat  ever 
may  be  the  rule  at  law  concerning  the  validi- 
ty of  the  sale  or  assignment  of  an  interest  or 
right  not  in  existence,  there  can  be  no  doubt 
that  courts  of  equity  will  give  effect  to  such 
assignments  fairly  made,  in  behalf  of  inno- 
cent purchasers.  'Contingent  interests  and 
expectancies  may  not  only  be  assigned  -in 
equity,  but  may  also  be  the  subject  of  a 
contract,  sueli  aa  a  contract  of  sale,  when 
made  for  a  valuable  consideration,  which 
courts  of  equity,  after  the  event  has  hap- 
pened, will  enforce.'  .  .  .  *So  even  the 
naked  possibility  or  expectancy  of  an  heir  to 
his  ancestor's  estate,  may  become  the  subject 
of  a  contract  of  sale  or  settlement,  and  in 
such  case,  if  made  bona  fide  for  a  valuable 
consideration,  it  will  be  enforced  in  equity 
after  the  death  of  the  ancestor,  not,  indeed, 
as  a  trust  attaching  to  the  estate,  but  as  a 
right  of  contract.'  Story  Eq.  Juris.  Section 
1040b."  And  in  Wethered  v.  Wethered,  2 
Sim.  183,  57  Eng.  Rep.  (Reprint)  757,  the 
Vice  Chancellor,  considering  an  agreement 
between  two  sons  to  divide  equally  whatever 
property  they  should  receive  from  their 
father,  is  reported  to  have  said:  '*That  the 
notion  that  agreements  similar  to  the  one  in 
question,  were  contrary  to  the  policy  of  the 
law,  was  not  supported  by  the  principles  of 
law  applicable  to  such  cases;  because  it  was 
quite  clear  that,  if  a  testator  (192)  meant 
that  his  devisee  should  have  the  personal 
enjoyment  of  his  bounty,  he  might  so  devise 
as  to  stint  the  enjoyment  of  the  devisee,  and 
restrain  him  from  aliening  the  subject  of  his 
gift;  but  that  if  the  testator  did  not  so  de- 
vise, it  must  be  intended  that  he  meant  that 
his  devisee  should  not  be  so  stinted,  but 
should  have  the  full  enjoyment  of  the  prop- 


erty, and  that  it  should  be  liable  to  all  his 
antecedent  debts,  and  all  his  antecedent  con- 
tracts; and,  therefore,  that  where  there  was 
a  general  devise  it  gave  the  devisee  the  prop- 
eorty  liable  to  be  incumbered  in  any  way  that 
the  devisee  might  think  proper,  either  before 
or  after  he  took  it." 

In  Boles  v.  Caudle,  133  N.  C.  528,  45  S.  E. 
835,  it  as  said:  "Contracts  for  the  sale  of 
expectancies  and  drafts  upon  the  future  are 
not  favorites  of  courts  of  equity,  and  will 
be  sustained  only  when  shown  by  those  claim- 
ing under  them  that  they  are  entirely  fair 
and  free  from  any  vitiating  element.  Chil- 
dren should  not  be  encouraged  to  spend  their 
inheritance  in  advance,  or  to  speculate  upon 
the  death  of  their  fathers.  It  may  be  that 
in  these  days  the  evil  effects  of  living  upon 
the  future  demand  a  stricter  investigation 
by  the  courts  of  contracts  of  this  character. 
In  addition  to  the  evil  effect  upon  the  habits 
and  mode  of  life  of  the  people,  such  contracts 
are  calculated  to  weaken  the  bonds  of  affec- 
tion and  degrade  the  most  sacred  relations  of 
life  to  a  mere  pecuniary  basis.  We  sustain 
this  judgment  upon  the  finding  of  the  jury 
and  the  facts  in  this  case,  without  intending 
to  depart  in  the  slightest  degree  from  the 
principles  by  which  courts  of  equity  have  al- 
ways been  guided  in  such  cases."  In  Chester- 
field V.  Janssen,  2  Ves.  (Eng.)  125,  1  Atk. 
339,  the  court  remarked :  "It  may  be  thought 
too  rigid  to  say,  that  an  heir  shall  not  bor- 
row upon  an  expectancy;  as  some  persons  are 
so  niggardly  and  sparing  to  their  children, 
that  a  poor  heir  may  starve  in  the  desert, 
with  the  land  of  Canaan  in  his  view,  if  he 
could  not  relieve  himself  in  this  way.". 

2.  Requisites  of  Validitt. 

a.  Parties. 

It  is  essential  to  the  validity  of  the  tranb- 
fer  of  an  expectancy  that  the  person  making 
the  transfer  should  have  the  legal  capacity 
to  enter  into  the  agreement.  Taylor  v.  Swaf- 
ford, 122  Tenn.  303,  123  S.  W.  350,  25  L.R.A. 
(N.S.)  442.  In  that  case  the  court,  after 
referring  to  the  rule  that  a  contract  of  sale 
by  an  expectant  heir  will,  if  fair  and  honest, 
be  sustained  in  equity,  said:  "These  cases, 
however,  involved  the  contracts  of  expectants, 
who  at  the  time  of  making  them  were  sui 
juris,  while  here  we  are  dealing  with  one 
who,  at  the  time  of  joining  in  the  trust  deed 
in  question,  was  laboring  under  the  disability 
of  coverture.  .  .  .  It  is  a  matter  of  com- 
mon learning  that  the  deed  of  a  married 
woman  was  absolutely  void  at  common  law. 
The  only  way  open  to  her  by  which  she  could 
convey  her  title  to  land  was  by  joining  her 
husband  in  a  fine.  But  it  was  equally  the 
general  rule  of  that  law  that  a  feme  covert 
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was  incapable  of  binding  herself  by  contract. 
This  rule  has  been  so  often  recognized  and 
applied  in  our  courts  that  it  needs  no  cita- 
tion of  authorities  in  its  support.  What  ever 
power  of  contract  a  feme  covert  has,  save  in 
the  matter  of  her  separate  estate,  or  in  the 
transfer  of  her  choses  in  action,  or  in  trans- 
fers of  a  somewhat  like  nature,  is  purely 
statutory.  Wherever  an  effort  is  made  to 
bind  her,  or  her  property,  with  the  exceptions 
just  mentioned,  the  party  seeking  to  do  this 
must  find  his  remedy  in  a  statute." 

For  an  example  of  the  execution  by  a  mar- 
ried woman  of  a  valid  charge  on  her  expect- 
ancy, see  Flower  v.  Buller,  15  Ch.  D.  (Eng.) 
665. 

A  valid  transfer  may  be  made  to  one  who 
has  no  previous  interest  or  possibility  of  in- 
terest in  the  property,  that  is,  to  an  entire 
vstranger  both  to  the  family  and  to  the  estate. 
Bridge  v.  Kedon,  163  Cal.  493,  126  Pac.  149, 
43  L,R.A.{N.S.)  404.  This  holding  finds  sup- 
port in  many  of  the  cases  cited  throughout 
this  note  wherein  the  particular  point  was  not 
expressly  decided. 

b.  Consideration;   Good   Faith   between  Par- 
ties. 

At  the  basis  of  equitable  recognition  is 
the  fact  .that  a  consideration  has  passed  be- 
tween the  parties.  In  practically  all  of  the 
cases  supporting  the  rule,  it  is  stated  that 
equity  will  uphold  the  transfer  of  an  ex- 
pectancy if  made  in  good  faith  and  for  a 
sufficient  consideration.  And  it  has  been 
expressly  held  that  the  assignment  of  an 
expectancy  in  an  estate  is  invalid  unless  fair- 
ly made  for  an  adequate  consideration.  Free- 
man V.  Bishop,  2  Atk.  (Eng.)  39,  Barn.  Ch. 
16;  Benyon  v.  Fitch,  36  Beav.  (Eng.)  570; 
In  re  Ellenborough  [1903]  1  Ch.  (Eng.)  697 
[1903]  W.  N.  18;  Meek  v.  Kettlewell,  1  Phil. 
342,  41  Eng.  Rep.    (Reprint)    662,  affirming 

1  Hare  464 ;  In  re  Wickersham,  153  Cal.  603, 
96  Pac.  311;  Butler  v.  Haskell,  4  Desaus. 
(S.  C.)  651.  See  also  Greenwood  v.  Green- 
wood, 2  De  G.  J.  &  S.  (Eng.)  28;  Edler  v. 
Frazier  (la.)  166  N.  W.  182;  Clendening  v. 
Wyatt,  54  Kan.  523,  38  Pac.  792,  33  L.R.A. 
278;  In  re  Fritz,  160  Pa.  St.  156,  28  Atl. 
642,  34  W.  N.  C.  105;  McKinney  v.  Pinckard, 

2  T^igh  (Va.)  149,  21  Am.  Dec.  601.  The 
equitable  principle  was  laid  down  in  the 
case  of  In  re  Ellenborough,  supra,  as  follows: 
"The  question  is  whether  a  volunteer  can 
enforce  a  contract  made  by  deed  to  dispose 
of  an  expectancy.  It  cannot  be  and  is  not 
disputed  that  if  the  deed  uad  been  for  value 
the  trustees  could  have  enforced  it.  If  value 
be  given,  it  is  immaterial  what  is  the  form 
of  assurance  by  which  the  dispoeition  is 
made,  or  whether  the  subject  of  the  disposi- 
tion is  capable  of  being  thereby  disposed  of 


or  not.  An  assignment  for  value  binds  the 
conscience  of  the  assignor.  A  Court  of  Equity 
as  against  him  will  compel  him  to  do  that 
which  ex  hypothesi  he  has  not  yet  effectually 
done.  Future  property  possibilities,  and  ex- 
pectancies are  all  assignable  in  equity  for 
value:  Talby  v.  Official  Receiver  [13  App. 
Cas.  523,  543].  But  when  the  assurance 
is  not  for  value,  a  court  of  equity  will  not 
assist  a  volunteer." 

It  has  been  held  that  the  assignment  must 
be  founded  on  a  valuable,  not  merely  a  good, 
consideration.  Bayler  v.  Com.  40  Pa.  St. 
37,  80  Am.  Dec.  551;  In  re  Lennig,  182  Pa. 
St.  485,  38  Atl.  466,  61  Am.  St.  Rep.  725.  38 
L.R.A.  378  (holding  that  a  stipulation  not 
to  worry  the  ancestor  for  a  codicil  is  not 
a  valuable  consideration).  The  necessity 
for  a  valuable  consideration  was  pointed  out 
in  Bayler  v.  Com.  supra,  as  follows:  "Re- 
garding then  the  mortgage  made  by  Mrs.  Jay 
of  the  estate  which  she  expected  thereafter 
to  inherit  from  her  father,  as  inoperative  at 
law,  and  valid  only  in  equity,  if  valid,  at 
all,  it  is  next  to  be  seen  whether  a  chancellor 
would  enforce  it.  Tliat  he  would  not,  unless 
it  was  made  for  a  valuable  conaideratioa. 
will  not  be  claimed.  The  equity  of  the  mort- 
gagee, if  any,  springs  out  of  tlie  considera- 
tion, and,  if  that  is  wanting,  he  will  vainly 
ask  the  aid  of  a  chancellor." 

On  the  other  hand,  it  has  been  held  that 
a  good  consideration  is  sufficient.  Flower  v. 
Buller,  15  Ch.  D.  (Eng.)  666  {wife  charged 
expectancy  to  pay  husband's  debt  and  house- 
hold Micumbrance) . 

The  service  of  an  attorney  in  looking  after 
the  interests  of  prospective  heirs  is  not  aa 
inadequate  consideration  for  a  lien  on  the 
expectancy  to  the  extent  of  a  contingent  fee. 
Edler  v.  Frazier  (la.)  156  N.  W.  182,  (stated 
at  length  infra  in  subdivision  III.  3.  BMrden 
of  Proof). 

It  has  been  held  that  exorbitant  interest 
on  a  loan  will  not  render  invalid  the  transfer 
of  an  expectancy  made  to  secure  the  loan,  but 
that  the  court  will  enforce  the  performance 
of  the  contract  in  so  far  as  it  is  just  and 
fair.  Bridge  y.  Kedon,  163  Cal.  493,  126 
Pac.  149,  43  L.R.A.(N.S.)  404,  wherein  the 
court  said:  'The  suggestion  that  the  plain- 
tiff cannot  prevail  because  equity  will  not 
enforce  unfair  or  inequita<>le  contracts,  is 
answered  by  the  fact  that,  by  the  refusal  to 
allow  the^  stipulated  rate  of  interest^  the 
court  has  eliminated  the  unfair  and  in- 
equitable elements  of  the  transaction,  la 
doing  this  it  did  not  nuike  a  new  contract 
for  the  parties;  it  merely  enforced  the  per- 
formance of  the  contract  so  far  as  it  was 
just  and  fair.  An  examination  of  the  eases 
in  which  the  assignments  of  expectancies  have 
been  upheld  and  enforced,  discloses  that  the 
court  has  almoat  invariably  deducted  exorbi- 
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tant  interesi/  to  other  unconscionable  charges 
imposed  on  the  necessitous  heir  at  law^  and 
has  enforced  the  charge  only  to  the  extent 
that  it  was  just,  fair,  and  reasonable.  The 
existence  of  inequitable  or  unconscionable 
features  does  not  prevent  the  enforcement 
of  the  grant  or  assignment  so  far  as  it  is 
just  and  reasonable." 

Where  a  debt  which  was  the  consideration 
for  the  transfer  has  been  discharged,  the 
transfer  cannot  be  enforced.  Dunham  v. 
Bentley,  103  la.  136,  72  N.  W.  437. 

It  has  been  held  that  the  adequacy  of  tlie 
consideration  must  appear  from  the  facts 
stated,  and  that  a  direct  averment  that  the 
consideration  was  adequate  is  useless  as  a 
mere  conclusion  of  the  pleader.  In  re  Wick- 
ersham,  153  Cal.  603,  96  Pac.  311.  In  Mc- 
Clure  V.  Raben,  126  Ind.  139,  25  N.  E.  179, 
9  L.R.A.  477,  the  court  said:  ''It  must,  at 
least,  be  necessary  in  such  a  pleading  to  al- 
lege the  facts  showing  the  amount  and  value 
of  the  estate  purchased,  and  the  amount  of 
the  purchase-money  paid,  and  that  such  pur- 
chase-money was  the  full  and  fair  market 
ralue  of  the  property  at  the  time  of  the 
purchase." 

c.  Oood  Faith  toward  Third  Peraons. 

Under  the  maxim  "he  that  comes  into 
equity  must  do  so  with  clean  hands,"  the 
validity  of  a  contract  concerning  an  expect- 
ancy will  not  be  enforced  at  the  suit  of  one 
who  has  by  entering  into  the  contract  per- 
petrated a  fraud  on  third  persons.  Brown 
V.  Brown,  66  Conn.  493,  34  Atl.  490;  Mercier 
V.  Mercier,  50  Ga.  546,  15  Am.  Rep.  694.  In 
the  caae  last  cited  the  court  said:  "This 
contract  between  complainant  and  her  broth- 
er had  for  its  declared  object  the  repudiation 
of  a  parent's  advice  and  authority,  so  that 
both  might  be  set  aside  during  his  life,  and  a 
guaranty  of  impunity  to  the  son  for  any  dis- 
obedience or  want  of  filial  loyalty  on  his  part. 
How  different  was  the  spirit  and  intent  of 
this  contract  from  what  Judge  Story  says 
is  the  reason  why  the  agreements  in  the 
cases  cited  have  been  sustained.  In  referring 
to  these  decisions,  he  says»  'such  agreements 
are  generally  made  to  suppress  fraud  and 
undue  influence,  and  cannot  be  truly  said  to 
disappoint  the  testator's  intention:'  Story's 
Eq.  sec.  265." 

The  transfer  of  an  expectancy  which  would 
operate  as  a  fraud  on  the  creditors  of  the 
heir  will  not  be  recognized  as  valid  in  a 
court  of  equity.  Read  v.  Mosby,  87  Tenn. 
759,  11  S.  W."  940,  6  L.R.A.  122.  In  that 
case  the  court  disapproved  dicta  in  Fitzgeraild 
V.  Vestal,  4  Sneed  (Tenn.)  258,  and  said: 
"The  question  is  whether  this  conveyance  of 
a  bare  expectancy  by.  an  heir  presumptive  is 
operative,  when  made  upon  no.  other  consid- 
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eration  than  love  and  affection,  to  vest  such 
title  and  interest  in  the  grantee  as  will  defeat 
creditors  of  the  conveyance  who  were  credi- 
tors both  when  the  deed  was  made  and  when 
by  descent  cast  their  debtor  became  seized 
of  the  legal  title.  For  the  wife  it  has  been 
argued  by  the  learned  counsel  who  have  ap- 
peared for  her  that  the  expectancy,  when  con- 
veyed, was  not  liable  to  creditors,  and  that 
therefore  tlie  grant  is  not  fraudulent  within 
the  meaning  of  the  statute  of  frauds.  The 
general  rule  is  that,  in  order  to  in- 
validate a  gift  or  other  voluntary  convey- 
ance under  the  statute  of  frauds,  the  property 
must  be  of  a  kind  .to  which  the  creditor  can 
resort  for  payment,  for  otherwise  he  is  not 
prejudiced  by  the  conveyance.  Leslie  v.  Joy- 
ner,  2  Head  515;  Wagner  v.  Smith,  13  Lea 
560;  Adams'  Equity,  147;  Story's  Equity 
Jurisprudence,  361.  No  argument  is  neces 
sary  to  establish  the  proposition  that  the 
expectancy  of  a  son  in  the  estate  of  his 
parent  is  not  such  a  property  interest  as  is 
the  subject  of  attachment  by  a  creditor  dur- 
ing the  life  of  the  parent,  and  complainants 
do  not  put  their  case  upon  any  such  absurd 
ground.  In  such  a  case  the  son  has  no  prop- 
erty right  whatever  in  the  estate  of  the  liv- 
ing parent.  His  hope  of  an  interest  upon 
his  death  can  be  denominated  by  no  designa- 
tion importing  any  personal  interest,  and 
hence  is  called  an  expectancy.  But  if  this 
hope  or  expectancy  imparts  no  such  present 
interest  as  can  be  resorted  to  by  creditors, 
can  it  be  the  subject  of  such  a  sale,  grant,  or 
assignment  during  the  life  of  the  parent  as 
will  operate  to  vest  the  title  in  the  assignee 
when  the  hope  has  ripened  into  an  actual 
interest  by  descent  cast?  ...  In  any 
view  of  it,  the  right  acquired  by  the  assignee 
of  such  an  expectancy  is  one  only  cognizable 
and  enforceable  in  equity.  3  Pom,  Eq.  Jur. 
Sec.  1288.  Nor  will  a  court  of  equity  pro- 
tect or  enforce  such  a  contract  unless  it  be 
altogether  such  a  one  as  appeals  to  the 
equitable  consideration  of  a  court.  The  con- 
sideration upon  which  it  rests  ought  to  be 
rigidly  scrutinized,  and  all  the  purposes  and 
circumstances  of  its  execution  inspected  and 
considered.  .  .  .  Tlie  assignment,  under 
which  Mrs.  Mosby  claims,  was  made  by  an 
insolvent  debtor,  and  whether  so  intended  or 
not,  it  operates  in  law  as  a  fralid  upon  his 
creditors.  It  was  not  made  for  a  valuable 
consideration,  and  is  nothing  but  a  settle- 
ment made  upon  the  wife  by  a  husband  un- 
able, with  justice  to  his  creditors  to  make 
such  a  conveyance.  Under  these  circum- 
stances a  court  of  equity  cannot  protect  or 
enforce  such  a  grant  as  against  creditors 
whose  debts  were  in  existence,  either  at  the 
date  of  the  deed  or  at  the  time  the  grantor, 
by  descent,  became  seized  of  the  title  to  the 
property  sought  to  be  conveyed." 
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d.  Consent  of  Ancestor. 

In  some  jurisdictions  the  rule  obtains  that 
the  transfer  of  an  expectant  interest  in  the 
estate  of  an  ancestor,  when  made  without 
the  knowledge  and  consent  of  the  ancestor, 
is  void  at  law  as  against  public  policy  and 
will  not  be  enforced  in  equity.  McClure  v. 
Raben,  125  Ind.  139,  25  N.  E.  179,  9  L,R.A. 
477;  McClure  v.  Raben,  133  Ind.  507,  33 
N.  E.  275,  36  Am.  St.  Rep.  658;  Hight 
V.  Carr  (Ind.)  112  N.  E.  881;  Stevens  v. 
Stevens,  reported  in  full,  post,  this  volume,  at 
page  1259.  And  sec  the  Massachusetts  cases 
cited,  in  subdivision  II,  1,  h.  Rule  in  Massa- 
chusetts. The  reason  of '  the  rule  was  set 
forth  as  follows  in  McClure  v.  Raben,  133 
Ind.  507,  33  N.  E.  275,  36  Am.  St.  Rep.  558: 
''Many  reasons  are  given  for  this  rule,  among 
which  is  that  in  a  case  where  the  ancestor  has 
no  knowledge  of  the  contract,  he  may  permit 
his  property  to  go  under  the  law  of  descents, 
believing  that  his  son,  or  next  of  kin,  will 
receive  the  benefit,  when,  in  truth,  it  goes  to 
an  entire  stranger,  if  the  contract  is  to  be 
enforced.  This  he  might  not  be  willing  to 
do  if  he  was  informed  of  the  facts.  By 
keeping  him  ignorant  of  the  facts  he  is  in- 
duced to  leave  his  property  to  a  stranger, 
without  his  knowledge  or  consent.  This  is 
a  fraud  upon  him.  As  to  the  manner  in 
which  such  contracts  may  affect  the  public, 
we  adopt  the  language  of  Chief  Justice  Par- 
sons, in  the  case  of  Boynton  v.  Hubbard.  7 
Mass.  112,  in  which  he  said:  'Heirs  who 
ought  to  be  under  the  reasonable  advice  and 
directors  of  their  ancestor,  who  has  no  other 
influence  over  them  than  what  arises  from  a 
fear  of  his  displeasure,  from  which  fear  the 
heirs  may  be  induced  to  live  industriously,  vir- 
tuously and  prudently,  are,  within  the  aid  of 
money  speculators,  let  loose  from  this  statu- 
tory control,  and  may  indulge  in  prodigality, 
idleness  and  vice,  and  taking  care  by  hypo- 
critically preserving  appearances  not  to 
alarm  their  ancestor,  may  go  <m  trafficking 
with  his  expected  bounty,  making  it  a  fund 
to  supply  the  wastes  of  dissipation  and  ex- 
travagance. Certainly  the  policy  of  the  law 
will  not  sanction  a  transaction  of  this  kind, 
from  a  regard  to  the  moral  habits  of  its 
citizens.'  Much  more  might  be  said  as  to  the 
objectionable  character  of  the  class  of  con- 
tracts now  under  consideration,  but  we  think 
it  sufficient  to  say  that  where  such  a  contract 
is  not  made  known  to  the  ancestor  it  is  ille- 
gal as  being  contrary  to  public  policy.  The 
ancient  rule  of  the  courts  of  chancery,  to  the 
effect  that  a  man  may  bind  himself  to  do 
anything  which  is  not  in  itself  impossible, 
and  that  he  ought  to  perform  his  obliga- 
tions, is  subject  to  many  exceptions,  among 
which  is  that  he  should  not  be  compelled  to 
perform  a  contract  which  Is  against  public 
policy." 


In  the  application  of  the  rtUe  that  the 
constnit  of  the  ancestor  is  necessary,  the  fact 
that  the  ancestor  was  of  unsound  mind  and 
could  not  consent  has  been  held  not  to  be 
material.  McClure  v.  Raben,  133  Ind.  507, 
33  N.  E-  276,  36  Am.  St.  Rep.  558;  Hight  v. 
Carr  (Ind.)  112  N.  £.  881;  Stevens  v.  Stev- 
ens, reported  in  full,  post,  this  volume,  at 
page  1259.  Compare  Hale  v.  Hollon,  90  Tex. 
427,  39  S.  W.  287,  36  L.R.A.  75,  59  Am.  St. 
Rep.  819. 

In  Curtis  v.  Curtis,40  Me.  24,  63  Am.  Dec. 
661,  M  herein  the  transfer  of  an  expectancy 
by  a  prospective  heir  to  his  brother  with  the 
approval  of  the  ancestor  was  held  to  be  valid, 
the  court  explained  the  importance  of  the 
ancestor's  assent  as  follows:  "There  are  two 
reasons  why  sales  of  expectant  estates  by 
heirs  should  be  discountenanced;  one  that  it 
opens  the  door  to  taking  undue  advantage  of 
an  heir  in  distressed  and  necessitous  circum- 
stances j  the  other  is  founded  on  pablic  pol- 
icy, on  order  to  prevent  an  heir  from  shaking 
off  his  father's  authority,  and  feeding  his 
extravagance  by  disposing  of  the  family  es- 
tate. .  .  .  The  whole  doctrine  of  courts 
of  equity  with  respect  to  expectant  heirs  and 
reverskmers,  and  others  in  like  predicament, 
assumes  that  one  party  is  defenceless,  and 
exposed  to  the  demands  of  the  other  under 
the  pressure  of  necessity.  It  assumes  also 
that  thore  is  a  direct  or  implied  fraud  upon 
the  paiitnt  or  other  ancestor,  who  from  ignor- 
ance of  the  transaction  is  misled  into  a  false 
confidence  in  the  disposition  of  his  property. 
Hence  it  should  seem  that  one  material  quali- 
fication of  the  doctrine  is  the  existence  of 
such  ignorance.  If,  therefore,  the  transac- 
tion had  been  fully  made  known,  at  the  time, 
to  the  parent  or  other  person  standing  in 
loco  parentis,  and  is  not  objected  to  by  him, 
the  extraordinary  protection  generally  af- 
forded in  cases  of  this  sort  by  courts  of 
equity,  will  be  withdrawn.  A  fortiori  it 
will  be  withdrawn  if  the  transaction  ia  ex- 
pressly sanctioned  and  adopted  by  such  par- 
ent, or  person  in  loco  parentis." 

However,  in  other  jurisdictions  transfers 
have  been  upheld  though  they  were  not 
known  to  or  acquiesced  in  by  the  ancestor. 
BetU  v.  Harding,  133  la.  7,  109  N.  W.  1074; 
Bacon  ▼.  Bonham,  33  N.  J.  Eq.  614;  Walker 
V.  Walker>  67  Pa.  St.  186  (agreement  among 
brothers  for  benefit  of  ancestor) ;  Hoyt  v. 
Hoyt,  61  Vt.  413,  18  Atl.  313. 

And  the  rule  has  been  laid  down,  that  the 
consent  or  want  of  consent  by  the  ancestor 
is  a  material  fact  bearing  on  the  question  of 
fraud  or  inadequacy  of  consideration,  but 
that  the  fact  is  merely  evidence  and  is  not 
conclusive.  Bridge  v.  Kedon,  163  Cal.  493, 
126  Pac.  149,  43  L.R.A.(N.S.)  404.  See 
also  Hale  ▼.  Hollon,  90  Tex.  427.  39  8.  W. 
287,  59  Am.  St.  Rep.  819,  36  L.R.A.  75. 
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In  a  case  wherein  it  appeared  that  the  an- 
cestor was  all  her  life  non  oonupos  tnentis 
the  court  held  that  her  consent  was  not  nec- 
essary to  validate  the  transfer  by  an  heir  of 
his  expectancy.  Hale  v.  Hallon,  90  Tex.  42,7, 
39  S.  W.  287,  69  Am.  St.  Rep.  819,  36  L.R.A. 
75.  See  also  Searcy  ▼.  Gwaltney,  36  Tex. 
Civ.  App.  158,  81  S.  W.  676.  In  Hale  v. 
Hollon,  supra,  the  court  disapproved  the  rule 
that  the  consent  of  the  ancestor  is  required, 
saying:  '*It  seems  clear  that,  while  courts 
of  equity  in  England  have  always  considered 
concealment  from,  or  nonassent  of,  the  an- 
cestor as  cogent  evidence  of  fraud,  when 
connected  'with  an  equity  more  strictly  and 
directly  personal  to  the  plaintiff  in  each 
particular  case,'  they  have  never  deemed  it 
sufficient  of  itself  to  authorize  relief  against 
the  contract,  where  the  person  dealing  with 
the  expectant  has  shown  in  rebuttal  of  the 
presumption  above  discussed,  that  the  trans- 
action was  otherwise  free  frolki  fraud,  un- 
fairness and  inadequacy  of  consideration. 
.  .  .  They  appear  to  have  proceeded  upon 
the  logical  idea  that,  having  recognized  the 
right  of  an  expectant  to  contract  with  ref- 
erence to  such  expectancies,  such  contract, 
when  shown  under  the  strict  scrutiny  of  a 
court  of  equity  to  be  otherwise  unobjection- 
able, cannot  be  set  aside  for  mere  want  of 
the  assent  of  one  not  a  party  thereto.  .  .  . 
Following  the  principles  laid  down  in  the 
English  cases  above  discussed,  such  con- 
tracts have  been  upheld,  when  shown  to  be 
fair  and  equitable,  though  the  assent  of  the 
ancestors  did  not  appear,  but,  on  the  con- 
trary, the  inference  from  the  circumstances 
stated  is  that  the  transactions  were  without 
their  knowledge,  in  the  following  cases:  In 
re  Fritz,  160  Pa.  St'.  166;  Stover  v.  Eycle- 
slnnier,  8  Keyes  (N.  Y.)  620;  Steele  v. 
Frierson,  86  Tenn.  430;  McDonald  v.  Mc- 
Donald, 58  N.  C.  211."  The  court,  however, 
decided  the  case  at  bar  on  the  ground  that 
an  exception  existed-  where  the  ancestor  was  • 
incnpable  of  giving  assent,  although  the  rule 
was  generally  that  the  assent  is  necessary. 
Ihe  court  said:  ''In  such  a  case  the  reason 
of  the  rule  fails;  for  she  having  no  capacity, 
either  to  exercise  any  influence  or  control 
over  the  expectant,  or  to  change  by  will  or 
otherwise  the  course  of  descent  of  her  prop- 
erty, no  morAl  or  legal  right  of  hers  was 
invaded  by  the  transaction  between  her 
brothers,  and  hence  it  could  be  no  fraud 
upon  her." 

In  Fuller  v.  Parmenter,  72  Vt.  362,  47 
Atl.  1070,  the  court  said:  '*It  would  seem, 
.  .  .  that  assent  is  not  necessary,  but  that 
notice  and  not  objecting  is  enough,  if  even 
that  is  required;  and  this  is  the  reason  of 
the  thing,  for  with  notice  the  ancestor  can  . 
defeat  the  assignment  if  he  will,  and  thus 
Ann.  Cas.  1916K. — 70. 
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prevoit  the  fraud  upon  him  that  the  book^ 
talk  about." 


e.  Form  of  Transfer^ 

Tlie  various  kinds  of  transfer  that  have 
been  sustained  are  illustrated  by  the  follow- 
ing cases:  In  re  Clarke,  35  Ch.  D.  (Eng.) 
109  (mortgage) ;  Edler  v.  Frazier  (la.)  166 
N.  W.  182  (contingent  fee  contract)  ;  Jen- 
kins V.  Stetson,  9  Allen  (Mass.)  128  (bond 
conditioned  on  performance  of  agreement  to 
transfer) ;  Peterborough  Sav.  Bank  v.  Harts- 
horn, 67  N.  H.  166,  33  Atl.  729  (order  on 
bank)  ;  Stover  v.  Eycleshimer,  3  Keyes  (N. 
Y.)  620,  affirming  46  Barb.  84  (transfer  as 
security ) ;  In  re  Wilson,  2  Pa.  St.  326  ( mar- 
riage settlement). 

In  at  least  one  jurisdiction,  an  expectancy 
may  be  transferred  by  a  quitclaim  deed  in- 
tended for  that  purpose.  Clendening  v. 
Wyatt,  64  Kan.  623,  38  Pac.  792,  33  L.R.A. 
278.  Compare  Avery  v.  Akins,  74  Ind.  283; 
Bryan  v.  Uland,  101  Ind.  477,  1  N.  E.  62; 
McAdams  v.  Bailey,  169  Ind.  518,  82  N.  E. 
1057,  124  Am.  St.  Rep.  240,  13  L.R.A.(N.S.) 
1003;  Tooley  v.  Dibble,  2  Hill  (N.  Y.)  641. 
In  Clendening  v.  Wyatt,  supra,  the  court 
said:  "It  is  insisted  that  this  contract  is 
in  form  a  quitclaim  deed,  under  which  only 
the  present  existing  interest  of  John  Clen- 
dening in  his  mother's  estate  would  pass. 
It  is  true  that,  ordinarily,  the  grantee  in  a 
quitclaim  deed  gets  nothing  except  what  his 
grantor  in  •  fact  owned  at  the  time  of  the 
execution  of  the  d^ed.  (Johnson  v.  Wil- 
liams, 37  Kan.  179.)  And  if  the  contract  in 
question  was  to  ,be  treated  as  a  qui|;claim 
deed,  which  did  not  purport  to.  do  more  than 
to  convey  an.  existing  interest,  it  could  not 
be  sustained.  It  is  manifest,  however,  from 
the  language  used  that  Clendening  was  bar- 
gaining itbout  a  future  interest  which  he  did 
not  possess  at  the  time,  and  which  he  ex- 
pected to  acquire  at  the  death  of  his  mother. 
In  the  latter  part  of  the  contract  it  is  re- 
cited, that  'the  ,  said  John  Clendening  and 
Kate,  his  wife,  do  hereby  (in  consideration 
as  above)  release^  remise  and  forever  quit- 
claim to  his  undivided  portion  that  he  may 
be  entitled  to  of  his  mother's  estate  to  the 
said  Augustus  Wyatt,  his  heirs  and  assigns.^ 
He  had  no  interest  in  the  land  at  the  time 
the  contract  was  made.  His  mother  was 
then  alive^  and  from  the  face  of  the  contract 
it  distinctly  appears  that  he  was  contracting 
away  the  undivided  and  future  interest 
which  he  expected  to  acquire  from  his  moth- 
er's estate  at  the  time  of  her  death.  There 
is  a  specific  description  of  the  land  in  con- 
troversy in  the  contract,  showing  that  the 
property  now  sought  to  be  recovered  was 
within  the  contemplation  of  the  parties  when 
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the  contract  was  made.  Such  a  contract, 
based  upon  ample  consideration,  honestly  and 
fairly  made,  with  one  who  is  capable  to  con- 
tract, may  be  enforced  in  equity." 

In  Stover  v.  Eycleshimer,  3  Keyes  (N.  Y.) 
620,  wherein  an  irrevocable  power  of  attor- 
ney, coupled  with  an  interest,  was  held  to 
constitute  a  valid  transfer,  the  court  said: 
"The  instrument  under  which  the  respond- 
ent claims  was  evidently  intended  to  be, 
and  by  its  terms  was,  more  than  a  mere 
power  of  attorney.  It  was  intended  to  vest 
in  Miss  Sherman  an  interest  in  the  property 
as  a  security  for  the  payment  of  J.  L.  D. 
Eycleshimer's  debt  to  her.  With  other 
rights  conferred  on  her  thereby,  she  was  to 
receive  the  proceeds  and  avails  of  the  prop- 
erty 'and  of  all  my  interest  and  estate  there- 
in, and  all  my  estate,  property  and  effects 
aforesaid,  and  apply  the  same  respectively 
to  the  payment  and  discharge  of  the'  debt 
which  he  therein  declared  he  justly  owed  her. 
Now  here  was  a  clear  appropriation  by  J.  L. 

D.  E.  of  his  expectation  as  heir  at  law  in  his 
father's  estate,  in  effect  a  transfer  thereof 
as  security,  equivalent  in  all  essentials  to  a 
mortgage  in  exact  and  legal  phrase." 

In  the  case  of  In  re  Clarke,  35  Oh.  D. 
(Eng.)  109,  it  was  said:  "Where  the  con- 
sideration has  been  given,  Courts  of  Equity 
will  give  effect  to  the  agreement  if  it  be  in 
any  way  possible,  and  will  not  yield  to  the 
dishonest  plea  on  the  part  of  the  covenantor 
that  the  covenant  is  too  vague  for  specific 
performance,  unless  it  is  impossible  to  ascer- 
tain its  meaning  or  to  give  it  any  reasonable 
effect." 

But  a  promise  by  a  pi'ospective  heir  to 
turn  over  whatever  is  received  from  the  an- 
cestor does  not  amount  to  a  transfer  of  the 
expectancy.  Mally  v.  Mally,  121  la.  169,  96 
N.  W.  735.  See  also  Wylie's  Appeal,  92  Pa, 
St.  196.  In  Mally  v.  Mally,  supra,  the  court 
said:  "The  evidence  fails  to  show  a  pres- 
ent assignment.  True,  plaintiff  testified  as  a 
conclusion  that  his  brother  W.  E.  Mally 
'made  a  verbal  assignment  to  me  of  any  in- 
terest he  might  have-  in  his  mother's  estate.' 
But  the  language  from  which  this  conclusion 
was  drawn  was  detailed  by  two  other  wit- 
nesses. Trent  testified  he  heard  'William  say 
to  Paul  that  he  had  no  property,  but  that 
whatever  interest  would  come  to  him  from 
his  mother's  '  estate  should  be  Paul's  if  he 
had  to  pay  the  sixteen  hundred  dollars.  He 
stated  that  whatever  interest  he  had  in  the 
estate  of  his  mother  should  be  Paul's.'     W. 

E.  Mally  testified:  *I  told  him  in  the  pres- 
ence of  Mr.  Trent,  "I  cannot  pay  you  a 
penny,  because  I  have  not  got  a  cent  to  pay 
you  with,  but,  if  mother  ever  leaves  me  any- 
thing, you  shall  have  it,  and  I  won't  have 
anything  to  do  'with  it  in  case  you  have  to 
pay   the   judgment."     ...     I   made  the 


statement  to  Paul  that  he  should  have  what 
I  might  have  in  my  mother's  estate  in  the 
summer  of  1892.'  From  this  it  is  manifest 
that  William  had  no  thought  of  then  trans- 
ferring his  expectancy  in  his  mother's  es- 
tate. All  that  was  said  amounted  to  no 
more  than  a  promise  to  turn  over  whatever 
his  mother  might  leave  him  in  event  plaintiff 
should  be  compelled  to  pay  the  judgment. 
This  promise  he  has  never  carried  out,  and 
for  this  reason  no  transfer  was  ever  made 
to  plaintiff." 

3.  Burden  op  Pboof. 

It  has  been  said  that  the  one  seeking  to 
enforce  the  assignment  of  an  expectancy 
must  allege  and  prove  that  the  consideration 
was  full  and  adequate  and  that  the  assign- 
ment was  fairly  obtained.  In  re  Wickersham, 
153  Cal.  603,  96  Pac.  311;  Bacon  v.  Bonham, 
33  N.  J.  Eq.  614.  It  would  seem  however 
that  this  rule  does  not  apply  to  every  case 
of  the  transfer  of  an  expectancy,  but  only 
where  the  conditions  of  the  parties  and.  the 
circumstances  of  the  case  raise  a  presump- 
tion of  the  unconscientious  use  of  power. 
See  O'Rourke  v.  Bolingbroke,  2  App.  Cas. 
(Eng.)   814. 

Wliere  the  execution  of  the  contract  is  ad- 
mitted or  proven,  the  burden  of  proving 
fraud  or  undue  advantage  in  its  procurement 
is  on  the  person  seeking  to  avoid  the  assign- 
ment. Edl«r  v.  Frazier  (la.)  156  N.  W. 
182;  In  re  Fritz,  160  Pa.  St.  156,  28  AtL 
642,  34  W.  N.  C.  105.  In  the  case  last  cited 
the  court  said:  "Fraud  is  not  to  be  pre- 
sumed but  proved." 

Where  it  does  not  clearly  appear  that  the 
contract  is  unconscionable  or  was  obtained 
by  unfair  means,  no  presuniption  of  fraud 
arises  from  the  fact  that  by  the  contract 
the  relation  of  attorney  and  client  was  cre- 
ated between  the  parties,  and  on  the  proof 
or  admission  of  the  execution  of  a  written 
contract  of  employment^  by  which  the  in- 
terest of  the  expectant  heir  is  charged  with 
a  Hen  in  favor  of  the  attorney  recovering 
that  interest,  the  burden  of  proving  fraud  or 
undue  advantage  in  the  procurement  of  the 
contract  is  on  the  client  seeking  to  avoid 
the  lien.  Edler  v.  Frazier  (la.)  166  X.  W. 
182,  wherein  the  court  said:  "If  the  rela- 
tion of  attorney  and  client  had  been  estab- 
lished before  this  agreement  w*a8  entered 
into,  it  may  be  admitted  that  interveners 
would  be  required  to  make  clear  showing  of 
their  good  faith  in  the  transaction;  but,  gen- 
erally speaking,  this  rule  does  not  apply 
with  the  same  stringency  to  contracts  by 
which  that  relation  is  inaugurated.  .  .  . 
The  lawyer  has  the  same  right  as  any  other 
man  to  prescribe  the  conditions  on  which  he 
will  undertake  to  perform  any  given  service. 
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If  the  client  thinks  the  terms  unreasonable 
or  oppressive,  he  is  under  no  compulsion  to 
employ  him.  The  country  is  full  of  lawyers, 
and,  among  them,  he  doubtless  can  find  those 
who  may  be  retained  on  terms  satisfactory 
lo  him.  If,  however,  he  accepts  the  terms 
and  agrees  to  pay  them,  under  all  ordinary 
conditions  he  is  bound  by  every  principle 
of  law  and  good  morals  to  make  payment 
accordingly,  and  it  would  be  an  unjust  re- 
flection upon  the  profession  to  lay  down  the 
rule  that  such  an  agreement  comes  into 
court  bearing  the  brand  of  presumptive  fraud, 
and  that  before  it  can  be  enforced  the  plain- 
tiff must  put  it  through  a  process  of  legal 
fumigation  by  showing  affirmatively  that  it 
was  entered  into  without  deceit  or  undue 
advantage.  This  is  not  to  say  that  a  con- 
tract which  bears  upon  its  face  the  evidence 
of  undue  advantage  over  the  client  will  be 
held  any  more  sacred  in  the  hands  of  a 
lawyer  than  when  sought  to  be  enforced  by 
any  other  person,  and  when  it  clearly  appears 
that  the  contract  is  unconscionable  or  mani- 
festly oppressive,  or  that  an  agreement  for 
extraordinary  compensation  has  been  ob- 
tained by  the  solicitations  of  an  'ambulance 
chaser'  or  the  use  of  other  unprofessional 
arts  to  entrap  the  ignorant  or  unwary,  no 
court  will  hesitate  to  protect  both  the  hon- 
est client  and  the  reputable  lawyer  by  com- 
pelling him  who  asks  the  benefit  of  such 
agreement  to  purge  it  of  its  apparent  in- 
equity." 

The  court  said  further  in  Edler  v.  Frazier, 
supra:  ''If  it  were  clear  that  the  compen^a- 
tion  provided  for  in  the  contract  was  so 
unreasonable  or  extravagant  as  to  suggest 
the  thought  of  fraud  in  its  procurement^  the 
court  would  be  justified  in  viewing  the  en- 
tire deal  with  suspicion;  but  in  our  judg- 
ment such  is  not  the  case.  In  the  first  plaoe^ 
no  practicing  lawyer  has  undertaken  to  tes- 
tify that  the  compensation  contracted  for 
was  unreasonable  or  unusual.  The  question 
is,  moreover,  to  be  viewed  from  the  stand- 
point of  the  facts  as  they  then  existed.  It 
is  shown  in  evidence  without  dispute  that 
the  value  of  this  tract  of  land  at  the  date 
of  this  contract  was  not  to  exceed  about 
$4,000.  Under  the  contract,  if  the  contin- 
gent fee  had  then  been  presently  payable,  it 
would  have  been  one-fifth  of  six-sevenths  of 
$4,000,  or  about  $670.  But  it  was  not  pres- 
ently payable.  The  widow  continued  to  live 
seven  years  or  more  after  the  service  was 
performed,  and  had  her  lease  of  life  then 
been  known,  and  interveners  had  desired  to 
discount  their  claim  at  6  per  cent.,  they 
would  have  realized  therefrom  about  $470 — 
certainly  not  a  very  extravagant  fee.  The 
fact  that  increase  in  the  value  of  the  land 
has  operated  to  substantially  increase  such 
compensation  ought  not  to  cast  any  taint  of 
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suspicion  upon  the  good  faith  of  the  inter- 
veners. Had  the  market  value  of  the  prop- 
erty decreased,  they  would  have  been  com- 
pelled to  accept  a  proportionally  decreased 
figure." 

Where  an  expectancy  is  sold  to  an  agent 
of  the  prospective  heir,  the  burden  is  on  the 
agent  to  prove  the  absence  of  fraud.  Butler 
V.  Haskell,  4  Desaus.  (S.  C.)  651,  wherein 
the  court  said:  "There  is  also  another 
ground  of  very  great  importance  in  this 
cause,  on  which  I  rely  in  forming  my  judg-. 
ment.  Tlie  defendant  was,  at  the  very  time 
of  his  purchase  of  the  rights  and  interests 
of  the  complainants,  their  agent  and  trustee, 
to  take  care  of  those  very  interests,  and  sup- 
port those  rights,  for  which  he  was  to  re- 
ceive a  very  large  compensation.  It  is  quite 
unnecessary  to  multiply  authorities  to  prove 
that  his  agency  made  him  a  trustee.  It  is 
laid  down  as  an  universal  maxim  in  Legard 
&  Hodges,  1  Vesey,  jun.  478,  by  Lord  chan- 
cellor Thurlow,  that  wherever  persons  agree 
concerning  any  particular  subject,  that,  in  a 
Court  of  Equity,  raises  a  trust,  as  against 
the  party  himself,  and  any  claiming  under 
him  voluntarily  or  without  notice.  But 
whether  his  agency  precl  ided  the  defendant 
from  becoming  the  purchaser  from  the  But- 
lers, under  any  circumstances  however  fair, 
is  a  question  of  considerable  difficulty. 
.  .  .  I  am  bound  then  to  say,  that  if  the 
agent  in  the  case  under  consideration  was  at 
liberty  to  become  a  purchaser  from  his  cestui 
que  use,  under  any  circumstances,  however 
fair,  it  is  incumbent  on  him  to  shew  demon- 
stratively that  he  had  not  abused  the  trust 
reposed  in  him;  that  he  had  given  all  pos- 
sible information  to  his  employers;  that  he 
had  enlightened  them  as  to  their  interests; 
and  had  advised  them  as  he  would  have  done 
against  a  third  person,  offering  to  become 
the  purchaser  at  such  an  enormously  inade- 
quate price;  and  some  of  the  authorities  say 
the  connection  should  have  been  entirely  dis- 
solved; and  that  he  had  given  a  fair  price 
for  the  property.  Instead  of  this  the  con- 
tract was  made  whilst  the  agency  subsisted. 
It  is  not  made  out  in  proof  that  the  agency 
was  at  an  end  at  the  time  of  the  contract; 
or  that  he  advised  the  principals  as  he  would 
have  done  against  a  stranger;  or  that  he 
gave  anything  like  a  full  price  for  the  prop- 
erty in  question.  It  does  appear  to  me  there- 
fore, that  the  contracts  cannot  be  sustained." 

4.  Enforcement. 

a.  Oenerally, 

In  general,  it  may  be  stated  that  equity 
regards  the  assignment  of  an  expectancy  as 
a  present  contract  to  convey  a  future  inter- 
est, a  contract  which  creates  a  present  equi- 
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table  charge  on  the  property  to  the  extent 
of  the  consideration,  and  which  as  soon  as 
the  expectancy  falls  into  posHesslon  gives  the 
assignee  a  right  to  the  legal  interest.  See 
Bridge  v.  Kedon,  163  Cal.  493,  126  Pac.  149, 
43  L.R.A.(N.S.)  404;  Bacon  v.  Bonham,  33 
N.  J.  Eq.  614 ;  In  re  Kuhns,  163  Pa.  St.  438, 
30  Atl.  216,  35  W.  N.  C.  155.  And  see  the 
reported  case.  The  grounds  on  which  the 
transfer  of  an  expectancy  is  enforced  were 
set  forth  in  Taylor  v.  Swafford,  122  Tenn. 
303,  123  S.  W.  350,  25  L.R.A.(N.S.)  442,  as 
follows:  "Both  in  English  and  American 
courts  of  equity,  where  it  is  found  that  the 
contract  of  an  expectant  has  been  fairly 
made  and  upon  a  valuable  consideration,  it 
will  be  enforced,  as  against  the  grantpr  and 
his  privies,  whenever  the  property  covered 
by  it  comes  into  possession.  This  is  done,, 
however,  by  these  courts,  not  upon  the 
ground  that  the  grant  is  one  of  a  present 
interest^  but  ratlier  upon  that  stated  by 
Gibson,  C.  J.,  in  Chew  v.  Barnet,  11  Serg. 
&  K.  (Pa.)  i389,  to  wit:  *That  a  conveyance, 
before  the  grantor  has  acquired  the  title, 
operates  as  an  agreement  to  convey,  which 
may  be  enforced  in  chancery  between  the 
parties  and  against  purchasers  with  notice.' 
This  seems  to  be  the  theory  upon  which  these 
courts  have  acted  with  regard  to  such  con- 
tracts. 'Such  an  assignment,'  said  Lord 
Chancellor  Hardwicke  in  Squib  v.  Wyn,  1 
P.  Wms.  381,  'always  operates  by  way  of 
agreement  or  contract^  amounting  in  the  con- 
sideration of  the  court  to  this:  That  one 
agrees  with  another  to  transfer  or  make 
good  that  right  or  interest  (Wright  v. 
Wright,  1  Ves.  412)  ;  and  like  any  other 
agreement  will  cause  it  to  be  specifically 
performed  ...  when  the  assignor  is  in  a 
condition  to  transfer  the  property,  or  to 
cause  it  to  be  transferred,  to  his  assignee.' 
.  ,  .  As  supporting  the  proposition  that 
such  a  contract  is  treated  in  equity  simply 
as  a  covenant  to  convey,  see  Philadelphia, 
etc.  R.  Co.  V.  Woelpper,  64  Pa.  St.  366,  3 
Am.  Rep.  596;  Page  v.  Gardner,  20  Mo.  507; 
Seymour  v.  Canandaigua  R.  Co.  25  Barb. 
(N.  Y.)  285.  It  is  true  that  Mr.  Pomeroy, 
in  his  work  on  Equity  Jurisprudence  (vol- 
ume 3,  sec.  1288),  expresses  dissatisfaction 
with  the  view  of  such  a  conveyance  an- 
nounced by  these  high  authorities,  as  to  the 
ground  upon  which  equity  takes  jurisdiction 
of,  and  enforces,  performance  of  a  convey- 
ance of  an  expectancy  when  it  falls  in,  but 
rather  is  disposed  to  regard  the  contract  *a8 
an  equitable  assignment  of  a  present  possi- 
bility, which  changes  into  an  assignment  of 
the  equitable  ownership  as  soon  as  the  prop- 
erty is  acquired  by  the  vendor,  or  mort- 
gagor;' the  rights  of  these  latter  to  be  en- 
forced in  a  court  of  equity." 

In  McDonald  y-  McDonald,  58  N.  C.  211, 
75  Am.  Dec.  434,  the  court  said:     "It  is  very 


clear  that,  at  the  time  when  the  instrument 
was  executed,  it  could  not  operate  as  a  con- 
veyance or  assignment  of  what  it  purported 
to  transfer.  Margaret  McDonald,  the  defend- 
ant's intestate,  was  then  living  and  the  plain- 
tiff had  but  a  mere  possibility  or  expectancy 
of  an  interest  in  her  estate.  He  was  at  the 
time  one  of  her  nearest  blood  relations,  and 
had  a  chance  by  out-living  her,  to  become 
entitled  to  a  part  or  to  the  whole  of  her 
estate  as  heir  at  law  and  next  of  kin,  but 
he  had  no  interest,  or  possibility  coupled 
with  an  interest  in  it.  It  follows  as  a  matr 
ter  of  course,  that  he  did  not  have  anything 
which  he  could  assign  or  transfer  to  an- 
other either  at  law  or  in  equity.  But  he 
had  a  right  to  make  a  contract  to  convey 
whatever  interest  he  might  in  future  have 
in  his  cousin's  property,  and  such  a  contract, 
when  fairly  made  upon  a  valuable  considera- 
tion, the  court  of  chancery  will  enforce  when- 
ever the  property  shall  come  into  his  posses- 
sion. Thus  it  is '  said,  and  the  assertion  is 
well  sustain^  by  the  anthoritiee  both  in 
England  and  im  this  country,  that  'Chancery 
will  give  effect  to  the  assignment  of  a  mer« 
expectancy  or  possibility,  not  as  a  grants  but 
as  a  contract  entitling  the  assignee  to  a 
specific  performance,  as  soon  as  the  assignor 
has  acquired  the  power  to  perform  it.' " 

Where  the  assignment  is  made  to  the  co- 
heirs of  the  assignor,  the  assignor  is  estopped 
on  the  death  of  the  ancestor  from  asserting 
the  interest  that  he  would  have  had  in  the 
estate.  In  re  Wickersham,  153  Cal.  603,  96 
Pac.  311;  Parsons  v.  Ely,  45  111.  232;  Walker 
v:  Walker,  67  Pa.  St.  185. 

A  court  of  equity  will  specifically  enforce 
a  contract  to  sell  and  convey  an  expectancy. 
Boles  V.  Caudle,  133  N.  C.  528,  45  S.  E.  885. 
See  also  McDonald  v.  McDonald,  58  N.  C. 
211,  75  Ata,  Dec.  434. 

The  contract  is  not  enforceable  until  the 
death  of  the  ancestor.  Clendening  v.  Wyatt, 
54  Kan.  523,  38  Pac.  792,  33  L.R.A.  278. 

b.  Person  against  Whom  Trantfer  Cam  Be 

Asserted, 

The  transfer  of  an  expectancy  may  be  en- 
forced as  against  a  subsequent  judgment 
creditor  of  the  person  making  the  transfer. 
Stover  V.  Eycleshimer,  3  Keyes  (N.  Y.)  620, 
affirming  46  Barb.  84;  Fitzgerald  v.  Vestal, 
4  Sneed  (Tenn.)  258;  Searcy  v.  Gwaltney. 
36  Tex.  Civ.  App.  158,  81  S.  W.  576.  In 
Stover  v.  Eycleshimer,  supra,  the  court  said: 
"The  instrument  could  undoubtedly  have  been 
enforced  against  J.  L.  D.  £.,  on  his  father's 
decease,  according  to  its  plain  import  and 
purpose.  He  could  not  have  resisted  its  just 
effect  as  a  claim  or  lien  on  the  property.  If 
not,  it  follows  of  course  that  his  creditor 
could  not  acquire  a  superior  right  either  by 
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attachment  or  other  proceeding.     A  creditor 
could  only  obtain  his  position  and  rights." 

The  transfer  of  an  expectancy  made  in  good 
faith   and  for   value   is  valid   as   against  a 
judgment    creditor    who    obtained    judgment 
against   the   heir    before   the    death    of   the 
ancestor  and  before  the  transfer  of  the  ex- 
pectancy.    Richey  v.  Rowland,  130  la.  523, 
107  N.  W.  423;   Bacon  v.  Bonham,  33  N.  J. 
Eq.  614;  In  re  Fritz,  160  Pa.  St.  156,  28  Atl. 
642,   34  W.  N.  C.   105;    Hale  v.  Hollon,  90 
Tex.  427,  39  S.  W.  287,  59  Am.  St.  Rep.  819, 
36   L.R.A.   75,   affirming   14  Tax.  €iv.   App. 
96,  35  S.  W.  843,  36  S.  W.  288.    In  Richey  v. 
Rowland,  supra,  it  appeared  that  the  plain- 
tiff   (assignee)    petitioned  for  an  injunction 
to  prevent  the  sale  of  certain  property  under 
an  execution  against  the  assignor.     The  de- 
fendant (a  sheriff,  representing  the  judgment 
creditor)  in  his  answer  alleged  that  the  judg- 
ment was  entered  in  March,  1903;  that  the 
assignment  was  made  in  October,  1904;  that 
the  ancestor  died  in  January,  1905,  the  as- 
signor surviving;  that  the  assignor  at  once 
became  vested  with  the  estate  on  which  the 
jiulgment  became  a  lien;   and  that  the  as- 
signee took  nothing  by  the  assignment  which 
could  be  asserted  against  the  judgment  lien. 
To  that  answer  the  plaintiff  demurred.    The 
court  said:    "The  demurrer  by  which  the  an- 
swer was  attached  was  put  upon  the  following 
grounds:    (1)  The  answer  admits  the  assign- 
ment to  plaintiff  before  the  judgment  became 
a  lien,  and  there  is  no  claim  that  the  same 
was  not  for  a  valid  consideration,  or  that 
the  same  was  in  fraud  of  creditors,  or  in 
any   other   way  void   or   voidable;    (2)    the 
answer  makes  it  appear  that  plaintiff  is  now 
and  has  been,  ever  since  the  death  of  Newton 
B.  Richey,  the  owner  of  any  interest  in  the 
estate  of  said  Richey  which,  but  for  the  as- 
signment to   plaintiff,   would  have  gone   to 
Lucy  R.  Porter.    It  will  be  observed  that  the 
petition  goes  no  farther  than  to  assert  title 
in   plaintiff  without  specification  as  to  the 
source  thereof.   The  answer  undertakes  to  de- 
scribe and  measure  the  right  or  interest  which 
plaintiff  claims  in  the  property.     Now  the 
effect  of  the  demurrer  is  to  admit  that  the 
sole  source  of  plaintiff's  right  and  interest 
is  as  stated  in  the  answer.    We  have  then  as 
the  question  in  the  case,  and  in  its  last  analy- 
sis it  is  one  of  pleadings,  is  a  complete  de- 
fense presented  by  an  answer  the  averments 
of  which  go  no  farther  than  to  assert  that 
the  perfect  title  pleaded  in  the  petition  is 
based    solely   upon    the   transfer    or   assign- 
ment of  the  expectancy  of  an  heir  apparent 
in  the  estate  of  his  ancestor.     .     .     .     It  is 
to  be  remembered  that  the  controversy  pres- 
ently before  us  is  not  between  the  assignor 
and    assignee — the    question    arises    between 
the  assignee  and  a  creditor  of  the  assignor. 
Now,  without  doubt,  and  pursuant  to  a  rule 
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well  settled  in  equity,  a  contract  of  assign- 
ment of  the  sort  in  question  in  common  with 
all  other  transfers  of  property  rights  or  in- 
terests may  be  made  the  subject  of  challenge 
at  the  suit  of  a  creditor  on  the  ground  of 
insolvency  on  the  part  of  the  assignor 
coupled  with  an  intent  to  hinder  and  delay 
or  defraud.  But  as  such  contracts  in  equity 
are  voidable  only,  it  would  seem  to  follow 
that  one  who,  pleading  affirmatively  as  to  the 
existence  of  a  particular  contract,  predicates 
a  right  upon  the  invalidity  thereof  should 
be  held  to  the  requirement  of  including  in  his 
pleading  all  the  facts  upon  which  invalidity 
depends.  The  case  is  then  within  the  rule  that 
'A  defendant,  in  order  to  avail  himself  of 
facts  not  appearing  on  the  face  of  a  contract 
to  establish  its  invalidity,  must  plead  them.' 
1.  Ency.  Pleading  &  Practice,  844,  and  cases 
in  note.  The  foregoing  considerations  lead 
to  the  conclusion  that  the  demurrer  to  the 
answer  should  have  been  sustained." 

(Creditors  of  the  assignor,  resisting  the 
enforcement  of  the  transfer,  can  avail  them- 
selves of  any  defense  which  might  be  urged 
by  the  assignor.  Dunham  v.  Bentley,  103 
la.  136,  72  N.  W.  437. 

A  valid  transfer  of  an  expectancy  is  valid 
as  against  the  administrator  of  the  ancestor, 
seeking  to  have  the  heir*s  interest  subjected 
to  the  payment  of  debts  due  the  ancestor's 
estate.  Steele  v.  Frierson,  85  Tenn.  430,  3 
S.  W.  649. 

The  transfer  can  be  enforced  against  the 
one  making  it  although  he  has  obtained  a 
discharge  in  bankruptcy  between  the  time  of 
the  transfer  and  the  death  of  his  ancestor. 
Bridge  v.  Kedon,  163  Cal.  493,  126  Pac.  149, 
43  L.R.A.(N.S.)  404.  In  that  case  the  court 
said:  *'In  the  case  of  a  loan,  .  .  .  there 
is  created  by  the  assignment  a  present  equita- 
ble charge  on  the  property,  which  equity 
recognizes  as  vested,  although  it  is  neither 
vested  nor  valid  at  law,  and  which,  when  the 
descent  in  case  at  once  ripens  into  a  lien 
upon  the  property  for  the  security  of  the 
money  loaned.  This  being  the  nature  of  the 
equitable  right  created  by  the  assignment, 
it  would  follow,  in  analogy  to  the  rule  con- 
cerning ordinary  liens,  that  the  discharge  in 
bankruptcy  did  not  divest  Bridge  of  his 
then  existing  equitable  right  to  Kedon 's  pro- 
spective inheritance.  .  .  .  The  assignment 
is  treated  in  equity  as  a  present  contract  to 
convey  the  future  interest,  a  contract  which 
creates  a  trust  as  soon  as  the  interest  becomes 
absolute,  and  this  a  present  existing  right  by 
contract  which  the  discharge  in  bankruptcy 
does  not  avoid  or  terminate.  The  continued 
existence  of  the  debt  as  a  personal  obligation 
to  pay  money,  is  unnecessary  to  the  enforce- 
ment of  an  equitable  charge  or  lien  upon  . 
specific  property."  And  in  Lyde  v.  Mynn,  1 
Myl.  &  K.  683,  39  Eng.  Rep.   (Reprint)   844, 
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a  covenant  to  charge  a  claim  on  all  the 
property  received  at  the  death  of  a  certain 
jierson  was  held  to  be  not  discharged  by  a 
certificate  in  bankruptcy.  In  that  case  the 
court  said:  **That  the  claim  to  the  annuity 
is  barred  by  the  Bankrupt  Act  cannot  be 
denied;  for  the  annuity  was  an  interest 
of  which  the  value  was  capable  of  cal- 
culation, and  for  which  proof  might  have 
been  made  under  the  commission.  But 
the  covenant  to  secure  that  annuity  gave 
the  annuitant  a  right  which  could  not  in 
any  way  be  made  the  subject  either  of  cal- 
culation or  of  proof;  and  it  seems  impossi- 
ble to  understand  how  such  a  right  could  be 
barred.  Consider  the  nature  of  the  interest 
which  the  covenantor  had,  which  alone  at 
the  execution  of  the  covenant  he  could  pass, 
and  which,  therefore,  must  be  the  measure 
of  the  covenantee's  proof  under  the  commis- 
sion; and  it  will  appear  that  all  proof  was 
out  of  the  question  in  such  a  matter,  and 
that,  consequently,  there  was  nothing  upon 
which  the  discharging  power  of  the  certificate, 
with  its  co-relative,  the  power  of  proving, 
could  operate.  At  the  execution  of  the  cove- 
nant the  bankrupt's  wife  was  alive;  and  the 
only  interest  which  the  bankrupt  possessed, 
and  over  which  he  covenanted  to  give  a  securi- 
ty, was  the  possibility  of  benefits  which 
might  choose  to  leave  him  by  her  will.  He 
bound  himself,  in  case  he  should  eventually 
take  anything  under  that  will,  to  give  his 
creditor  a  security  over  it.  It  is  impossible 
to  treat  this  covenant  as  a  contingent  debt — 
it  is,  in  truth,  no  debt  at  all ;  it  is  a  mere 
personal  obligation  to  do  a  certain  thing  in 
a  most  uncertain  event.  If  the  covenantee 
attempted  to  prove  in  respect  of  it,  how  was 
it  possible  for  the  commissioners  to  ascertain 
the  value  thereof,  and  admit  him  to  prove 
the  amount  so  ascertained,  as  the  fifty-sixth 
section  of  the  Bankrupt  Act  directs?  But 
it  is  plainly  not  at  all  like  a  debt  payable 
upon  a  contingency,  which  forms  the  subject 
of  that  section.  The  court  of  King's  Bench, 
in  Taylor  v.  Young,  3  B.  &  Aid.  521  [6  E.  C. 
L.  364]  held  it  too  clear  to  admit  of  argu- 
ment, that  no  value  could  be  put  upon  a 
covenant  to  perform  covenants;  and  that  the 
covenantor's  bankruptcy,  therefore,  could  not 
be  pleaded  in  bar  to  an  action  upon  such  a 
covenant.  But  the  difficulty  of  vailuing  such 
a  covenant  as  the  one  now  before  the  Court 
would  be  infinitely  greater." 

A  transfer  of  an  expectancy  by  a  legatee  is, 
in  the  absence  of  fraud,  good  as  against  the 
assignee  in  insolvency  of  the  legatee.  Peter- 
borough Sav.  Bank  v.  Hartshorn,  67  N.  H. 
156,  33  Atl.  729,  wherein  the  court  said: 
"It  is  .  .  .  immaterial  whether  the  order 
operated  as  a  legal  assignment  or  not.  It 
is  enough  that  it  gave  Hartshorn  an  equitable 
right  to  the  money.     2  Sto.  £q.  Jur.  supra. 


Being  good  as  against  Keyes,  it  is,  in  the 
absence  of  fraud,  equally  good  against  his 
assignee.  Assignees  in  bankruptcy  take  only 
such  rights  and  interests  as  the  bankrupt 
had,  and  could  himself  claim  and  assert,  at 
the  time  of  bankruptcy ;  and  they  are  affected 
with  all  the  equities  that  would  affect  a 
bankrupt  himself  if  he  were  asserting  those 
interests." 

An  agreement  by  a  married  woman  to 
charge  her  separate  estate  which  she  expects 
to  derive  imder  the  will  or  as  the  next  of 
kin  of  a  living  person,  can  be  enforced  after 
the  death  of  that  person  against  the  separate 
estate  bequeathed  to  the  married  woman. 
Flower  v.  Buller,  15  Ch.  D.  (Eng.)  665. 

Where  the  one  making  the  transfer  dies 
before  his  ancestor,  the  transfer  is  not  valid 
as  against  his  heirs.  Habig  v.  Dodge,  127 
Ind.  31,  25  N.  E.  182.  And  see  the  reported 
case. 

c.  Extent  of  Enforcement. 

Within  the  limits  of  the  heir's  interest,  the 
extent  of  the  estate  transferred  by  the  assign- 
ment of  an  expectancy  depends  of  course  on 
the  agreement  of  the  parties.  Thus  in  Mc- 
Donald v.  Donald,  58  N.  C.  211,  75  Am. 
Dec.  434,  the  court  said:  "Having  decided 
that  the  instrument  in  question  is  binding 
upon  the  plaintiff,  it  only  remains  for  us 
to  enquire  what  is  the  extent  of  the  interest 
upon  which  it  operates?  It  is  contended  by 
the  plaintiff's  counsel  that  at  most  it  can 
bind  only  the  apparent  expectant  interest 
which  the  plaintiff  had  in  his  cousin's  estate 
at  the  time  it  was  executed,  which,  as  his 
brother  Neil  was  then  alive,  was  only  one- 
half.  The  language  of  the  instrument  is  as 
broad  and  extensive  as  it  could  well  have 
been  made,  and  embraces  every  thing  which, 
in  any  possible  contingency,  could  accrue  to 
the  grantor  from  the  estate  to  which  it  re- 
lates. It  is  quite  probable  that  neither  party 
fully  considered  what  might  eventually  come 
within  its  operations,  but  they  agree  to  take 
the  chances  and  they  must  now  abide  by  the 
result.  Had  the^  plaintiff  died  before  his 
brother  in  the  life-time  of  the  intestate,  or 
had  they  both  died  before  her,  then  the  de- 
fendant would  have  taken  nothing  by  his 
contract.  Had  both  brothers  out-lived  their 
cousin,  the  defendant  could  have  claimed, 
under  the  assignment,  only  one-half  of  the 
estate,  but  as  the  events  occurred  which  were 
most  favorable  to  him  he  gets  all."  And 
in  Flower  v.  Buller,  15  Ch.  D.  (Eng.)  60o. 
the  court  in  determining  the  extent  of  the 
charge  said:  "When  it  was  said  that  the 
plaintiffs  must  fail,  because  the  property 
actually  left  to  the  defendant  by  the  will  of 
Cookson,  except  to  a  very  small  amount,  did 
not  consist  of  moneys,  and  the  charge,  it  was 
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said,  is  limited  by  the  recitals  to  moneys. 
For  this  purpose  it  is  necessary  to  look  at 
the  document  itself,  for  on  it  of  course  every- 
thing turns.  [His  Lordship  referred  to  the 
recitals  and  the  operative  part  of  the  agree- 
ment, and  continued: — ]  It  is  said  that  the 
recital  limits  the  operative  part.  I  do  not 
think  it  does.  I  am  of  opinion  that  the 
agreement  cannot  be  limited  in  that  way. 
The  operative  words  are  *A11  the  interest  to 
which  the  said  Louisa  Catherine  Buller  may 
become  entitled  as  aforesaid  expectant  on 
the  decease  of  the  said  W.  S.  Cookson.'  It 
appears  to  me  that  the  words  'as  aforesaid* 
refer  only  to  the  words  in  the  recital,  'Under 
the  will,  or  as  one  of  the  next  of  kin'  of 
Cookson.  I  cannot  limit  them  to  any  par- 
ticular form  of  property.  It  appears  to  me 
that  they  are  intended  to  operate  on  her 
whole  interest,  and  that  the  recital,  although 
a  loose  one,  does  not  limit  the  active  oper- 
ative words,  and  that  therefore  the  agree- 
ment operates  on  the  whole  of  the  property 
coming  to  her  imder  the  will." 

In  Steele  v.  Frierson,  85  Tenn.  430,  3  S. 
W.  649,  the  court  said:  "So  far  as  P.  C. 
Steele  had  made  advancements  to  his  son, 
thev  must  be  accounted  for  in  diminution 
of  the  interest  assigned — ^that  is,  the  interest 
assigned  is  clearly  subject  to  be  charged  with 
legal  advancements.  No  assignment  by  an 
heir  either  before  or  after  the  interest  has 
vested  in  him,  and  no  attachment  or  levy  by 
a  creditor  of  such  heir  will  defeat  an  account 
of  advancements.  Johnson  v.  Hoyle,  3  Head 
56;  Nashville  v.  Potomac  Ins.  Co.  2  Baxt. 
303.  But  on  the  other  hand  the  indebtedness 
of  an  heir  to  the  intestate  is  not  a  lien  upon 
the  interest  of  the  heir  in  the  estate,  and 
such  share  is  therefore  subject  to  the  credi- 
tors of  the  heir,  or  to  sale  or  assignment  by 
the  heir." 

5.  Rule  in  Kentucky. 

In  Kentucky,  the  transfer  of  an  expectancy 
by  a  prospective  heir  is  invalid  and  is  not 
enforceable  in  equity.  Wheeler  v.  Wheeler, 
2  Mete.  474,  74  Am.  Dec.  421;  Beard  v. 
Griggs,  1  J.  J.  Marsh.  22;  Lowry  v.  Spear,  7 
Bush  451;  Alves  v.  Schlesinger,  81  Ky.  290; 
McCall  v.  Hampton,  98  Ky.  166,  32  S.  W.  406, 
17  Kv.  L.  Rep.  56  Am.  St.  Rep.  335,  33  L.R.A. 
266; 'Hall  v.  Hall,  153  Ky.  379,  155  S.  W. 
755;  Spears  v.  Spaw,  118  S.  W.  275;  Fur- 
nish V.  Lilly,  84  S.  W.  734,  27  Ky.  L.  Rep. 
226;  McDowell  v.  Neal,  5  Ky.  L.  Rep.  (ab- 
stract) 331.  See  also  Grayson  v.  Tyler,  80 
Ky.  358;  Elliott  v.  Leslie,  124  Ky.  553,  99 
S.*  W.  619,  30  Ky.  L.  Rep.  743,  124  Am.  St. 
Rep.  418  (wherein  the  court  said  that  Lee  v. 
Lee,  2  Duv.  134,  and  McBee  v.  Myers,  4 
Bush  356,  holding  that  equity  would  enforce 
the  assignment  of  an  expectancy  when  made 
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with  the  consent  of  the  ancestor,  had  been 
overruled.  Compare  Bohon  v.  Boh  on,  78 
Ky.  408.  Thus  in  Beard  v.  Griggs,  1  J.  J. 
Marsh.  22,  an  early  chancery  case,  the  court 
said:  '^ow,  what  does  the  instrument  ex- 
ecuted by  Jemimah  Griggs  purport  to  convey, 
so  far  as  it  affects  this  controversy?  Does 
it  purport  to  convey  any  property  in  ex- 
istence owned  by  her  at  the  time  she  gave 
her  interest  in  her  deceased  husband's  estate? 
It  does  not.  It  merely  contemplates  to  make 
over  and  transfer  two-thirds  of  what  she 
may  inherit  from  her  father  and  other  rela- 
tives. Nemo  est  haeres  viventis.  It  was  un- 
certain when  Jemimah  Griggs  executed  the 
instrument,  whether  she  would  even  inherit 
any  thing  from  any  one.  She  might  have 
died  before  her  father  or  any  from  whom 
she  could  inherit.  The  instrument  seems  to 
have  been  intended  to  operate  upon  property 
which  she  hoped  or  expected  to  inherit.  Such 
property  we  think  cannot  be  affected  by  the 
contracts  of  heirs  before  descent.  Descents 
are  regulated  by  the  rules  of  law,  and  cannot 
be  changed  by  the  contracts  of  parties;  and 
we  conceive  that  the  heir  can  only  convey  or 
grant  the  estate  after  descent,  there  being 
nothing  to  grant  before.  A  hope  of  inherit- 
ance neither  lies  in  livery  or  in  grant,  and 
this  is  the  first  case  that  we  have  any 
knowledge  of,  where  a  person  has  undertaken 
to  transfer  by  deed,  two- thirds  of  the  proper- 
ty which  might  be  cast  on  her  by  operation 
of  law  upon  the  death  of  relations.  We 
think  it  cannot  be  done  for  want  of  a  thing  to 
be  granted  at  the  time  of  executing  the  in- 
strument." In  McCall  v.  Hampton,  98  Ky. 
166,  32  S.  W.  406,  17  Ky.  L.  Rep.  713,  56 
Am.  St.  Rep.  335,  33  L.R.A.  266,  the  follow- 
ing line  of  reasoning  was  adopted:  ^'It  is  ax- 
iomatic that  in  every  valid  grant  there  must 
be^  a  grantor,  grantee  and  a  thing  to  be 
granted.  When  there  is  no  subject  matter — 
nothing  in  esse  about  which  a  contract  can 
be  made — ^the  essential  thing  to  the  validity 
of  a  contract  is  absent,  hence  such  contract 
is  declared  by  the  law  to  be  void.  If  it  be 
void  then  no  party  to  it  can  maintain  an 
action  upon  it.  A  wise  public  policy  produced 
the  law  which  fixed  the  status  of  parties  to 
such  a  contract.  If  it  is  wholesome  to  declare 
such  contract  valid,  why  should  courts  of 
equity  enforce  such  contracts  in  defiance  of 
the  law  and  a  wise  public  policy.  If  this 
is  to  be  the  practice  of  courts  of  equity,  then 
the  common  law  on  this  subject  is  a  dead 
letter  and  inoperative.  Why  sliould  the 
common  law  declare  such  contracts  invalid 
and  void  if  courts  of  equity  have  the  power 
to  vivify  and  enforce  them?  If  this  is  to  be 
the  rule,  why  not  declare  the  common  law 
not  in  force  on  this  subject?  It  seems  to  us 
to  be  a  travesty  upon  common  sense  for  the 
law  to  declare  a  contract  void  and  yet  say 
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that  it  is  enforceable  in  a  court  of  equity. 
Some  courts  hold  that  the  expectancy  of  an 
heir  to  inherit  bis  father's  estate  is  not  an 
interest  capable  of  assignment  in  equity  any 
more  than  at  law,  and  we  agree  with  such 
courts  upon  the  question.  It  seems  at  this 
late  day  it  is  needless  to  discuss  the  wisdom 
and  policy  of  a  law  which  has  been  sanctioned 
for  so  many  generations,  and  we  do  not  feel 
that  we  are  called  upon  to  defend  it.  A 
strict  adherence  to  it  will  save  multiplying 
contentions,  protect  the  improvident  children 
and  heirs  at  law  from  fraud  and  deceit,  save 
free  and  untrammelled  the  actions  of  the 
possessors  of  estates  in  their  distribution.  If 
there  were  no  other  reasons  for  adhering  to 
the  rule,  those  just  suggested  would  be  all 
sufficient,  in  our  opinion,  for  doing  so." 

Moreover,  in  McCall  v.  Hampton,  supra, 
the  general  rule  heretofore  set  forth  was 
criticised  as  follows:  "Some  text-writers 
say,  and  some  courts  have  held,  that  a  mere 
possibility  or  expectancy  is  assignable  in 
equity  for  a  valuable  consideration,  and  equi' 
ty  will  enforce  the  contract  when  the  possi- 
bility or  expectancy  has  changed  into  a  vested 
interest  or  possession.  The  explanation  is 
sometimes  that  the  assignment  operates  as  a 
contract  by  the  assignor  to  convey  the  legal 
estate  or  interest  when  it  vests  in  him,  and 
that  equity  will  specifically  enforce  such  con- 
tract by  decreeing  a  conveyance.  East  Lewis- 
burg  Lumber,  etc.  Co.  v.  Marsh,  91  Pa.  St. 
96,  is  cited  by  counsel  for  appellee  and  the 
court  assigned  this  as  the  reason  for  its 
decision,  viz:  '£}quity  will  support  assign- 
ments of  contingent  interests  and  expect- 
ancies, things  which  have  no  present  actual 
existence,  but  rest  in  mere  possibility,  not 
indeed  as  a  present  positive  transfer  operat- 
ing in  praesenti,  for  that  can  only  be  a  thing 
in  esse,  but  as  a  present  contract  to  take 
effect  and  attach  as  soon  as  the  thing  comes 
in  esse.'  This  case  is  cited  to  sustain  the 
text  (Pomeroy's  Equity  Jurisprudence), 
wherein  it  is  stated  that  equity  will  enforce 
contracts  of  sale  of  bare  possibilities  and  ex- 
pectancies. In  the  note  to  the  text  it  is  said : 
'In  my  opinion  this  theory  of  agreement  is 
hardly  adequate  to  explain  the  full  doctrine.' 
The  learned  author  (close  of  note  I,  section 
1287,  Pomeroy's  Equity  Jurisprudence)  feel- 
ing that  the  courts  which  held  that  such 
contracts  could  be  enforced  in  equity  after 
the  death  of  the  ancestor  were  failing  to  give 
an  adequate  reason  for  these  decisions  on  the 
*  theory  of  agreement,'  and  that  it  would  not 
do  to  admit  that  the  right  to  the  expectancy 
did  not  attach  until  the  death  of  the  ancestor, 
presented  as  the  rationale  of  the  equitable 
doctrine  (section  1271)  that  the  assignee  of 
the  expectancy  acquired  at  once  a  present 
equitable  right  over  the  future  proceeds  of 
the  expectancy,  which  was  of  such  certain  and 


fixed  nature  that  it  was  sure  to  ripen  into 
an  ordinary  equitable  property  right  over 
those  proceeds  as  soon  as  they  came  into 
existence  by  a  transformation  of  the  expect- 
ancy into  an  interest  in  possession;  that  there 
was  an  equitable  ownership  or  property  in 
obeyance  to  be  changed  to  an  absolute  prop- 
erty upon  the  happening  of  the  future  event. 
The  learned  author  was  conscious  of  the  fact 
that  when  a  court  said  that  the  assignee  or 
vendee  did  not  take  a  present  interest  in 
the  thing  contracted  for  it  was  illogical  that 
such  interest  would  attach  as  soon  as  the 
thing  came  in  esse.  His  conclusions  were 
correct.  But  when  he  endeavors  to  g^ve  the 
correct  theory  upon  which  courts  of  equity 
proceeded  he  g^ves  one  more  indefensible  than 
the  one  which  he  criticises.  He  states  a  mat- 
ter which  does  not  exist  in  fact  or  law;  that 
a  bare  possibility  or  expectancy  is  *aure  to 
ripen  into  an  ordinary  equitable  property 
right.'  On  the  contrary  it  is  absolutely  un- 
certain that  it  will  ripen  into  a  property 
right  at  all.  Notwithstanding  the  thing  1? 
not  in  esse  the  learned  author  says  that  there 
is  acquired  at  once  a  present  equitable  ti^t 
over  the  future  proceeds  of  the  expectancy. 
Here  we  have  the  assignee  of  vendee  tailing 
a  present  right  in  a  thing  not  in  existence 
and  in  the  proceeds  of  an  expectancy  which 
may  never  materialize.  To  reach  his  con- 
clusion he  utterly  disregards  the  legal  sig- 
nificance of  the  words  'naked  possibility  or 
expectancy.'  They  import  a  hope  of  succes- 
sion but  not  a  certainty,  as  implied  by  the 
statement  that  they  were  sure  to  ripen  into 
a  property  right.  His  premises  are  false  and 
conclusions  erroneous." 
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Assignments  —  Property  Subject  —  Ez- 
pectanoy. 

A  child  having  an  expectancy  in  the  residue 
of  an  estate  may  for  valuable  consideration 
release  such  expectancy  to  other  children. 

[See  note  at  end  of  this  case.] 

Frands,  Statute  of  —  Verbal  Asreen&ent 
to  Divide  Estate  —  Part  Perf  ormanee. 

Where  plaintiff's  father  before  his  death 
made  an  agreement  with  his  children  for  the 
distribution  of  his  property »  giving  eqiwl 
shares  to  all  except  to  the  plaintiff,  who  was 
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a  cripple  and  in  ill  health,  and  who  continued 
to  live  with  her  father,  and  where  he  executed 
deeds  to  the  other  children  for  the  property 
which  they  were  to  receive  under  the  agree- 
ment, but  failed  to  execute  a  deed  to  plain- 
tiff for  the  75  acres  of  the  home  place  which 
she  was  to  receive,  and  thereafter,  by  acts 
of  the  defendant,  the  father  was  led  to  deed 
a  portion  of  the  76  acres  orally  given  to 
plaintiff  to  the  defendant,  plaintiff  was  enti- 
tled to  a  decree  setting  aside  the  deed  to  the 
defendant  and  vesting  title  in  her,  in  spite 
of  the  statute  of  frauds. 

Appeal  from  Circuit  Court,  Warren 
county:     Gsieb,  Judge. 

Action  to  determine  title  and  to  set  aside 
deed.  Rose  Simmons,  plaintiff,  and  Margery 
Ross,  defendant.  Judgment  for  plaintiff.  De- 
fendant appeals.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

Safford  ds  Qraham  and  J,  W.  Clendenvn 
for  appellant. 

E.  P.  Williams,  J.  D.  Welsh  and  Williams, 
Lawrence,  Welsh  d  €heen  for  appellee. 

Ralph  Cowden,  guardian  ad  litem,  for  Lil- 
lian Simmons. 

[373]  Farmer,  C.  J. — ^This  litigation  in- 
volves the  rightful  ownership  and  title  to 
fifty  acres  of  land  in  Warren  county.  Ap- 
pellee, Rose  Simmons,  filed  her  bill  in  the 
circuit  court  claiming  she  was  the  equitable 
owner  of  the  land  but  that  the  legal  title  was 
in  appellant,  Margery  Ross.  The  bill  prayed 
a  decree  declaring  title  in  appellee  and  setting 
aside  the  deed  by  which  appellant  claimed  to 
own  the  land.  The  chancellor  granted  the 
relief  prayed,  and  defendant  below,  Margery 
Ross,  has  prosecuted  this  appeal  from  that 
decree. 

The  facts  and  circumstances  giving  rise  to 
this  litigation  are  as  follows:  Alfred  W. 
Simmons  was  the  father  of  both  appellant 
and  appellee  and  five  other  children.  Prior 
to  the  transactions  out  of  which  this  litiga- 
tion grows,  six  of  said  children  had  married 
and  were  living  in  homes  of  their  own.  Ap- 
pellee, Rose  Simmons,  was  living  at  home 
with  her  father  and  mother  on  the  land  in- 
volved in  this  litigation.  She  was  born  a 
cripple,  being  partially  paralyzed  on  one  side, 
and  has  remained  in  this  unfortunate  condi- 
tion since  her  birth.  Her  mental  activities 
were  also  hardly  up  to  the  normal. '  Alfred 
W.  Simmons,  the  father,  owned,  besides  the 
75  acres  of  land  here  in  controversy,  366 
acres  of  other  land.  In  1911  he  was  eighty- 
one  years  of  age,  and  he,  his  wife  (quite  an 
old  lady)  and  appellee  lived  together  on  the 
land  in  controversy.  The  father  desired  to 
dispose  of  his  land  to  his  children  during 
his  lifetime.     For  that  purpose  he  had  the 
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366  acres  divided  into  six  parts  by  three 
neighbor-men  selected  for  that  purpose,  who 
placed  a  valuation  upon  the  total  number  of 
acres  at  $26,662.50.  It  was  the  desire  of  the 
father  to  divide  that  land  among  his  six 
married  children,  reserving  the  75  acres  for 
a  home  for  himself,  wife  and  appellee,  which 
was  to  [374]  become  the  appellee's  at  the 
death  of  her  parents.  For  the  purpose  of 
making  this  settlement  and  distribution  of 
land  t<o  his  children  Simmons  called  the  six 
married  children  to  meet  at  his  home  Janu- 
ary 14,  1901,  when  the  matter  was  fully  dis- 
cussed and  plats  examined  of  the  division  of 
the  land  into  tracts  and  the  valuation  put 
upon  them  by  the  three  men  who  had  been 
selected  for  that  purpose.  The  share  of  each 
of  the  six  children  in  the  366  acres  was 
$4,443.75.  The  proposed  distribution  of  the 
land  was  agreed  to  by  the  children  after  full 
discussion.  The  wife  of  Simmons  was  also 
present  and  agreed  to  the  distribution  on 
condition  that  appellee  was  to  have  the  75 
acres  at  the  death  of  the  husband  and  her- 
self, and  upon  this  condition  she  agreed  to 
sign  the  deeds  to  the  other  six  children,  releas- 
ing her  right  of  dower  in  the  366  acres.  In- 
quiry was  made  of  the  children  by  Simmons 
whether  there  was  any  objection  to  the  pro- 
posed distribution,  and  no  objection  was 
made.  Appellant  preferred  to  take  her  share 
in  money,  and  one  of  her  sisters  took  the 
land  appellant  would  have  received  by  the 
distribution  and  paid  her  the  money  there- 
for, $4,443.75.  Deeds  were  then  executed  by 
Simmons  and  wife  to  the  other  five  married 
children  for  the  366  acres.  No  deed  was 
executed  for  the  75  acres  to  appellee.  Mrs. 
Simmons  died  in  about  one  year  after  this 
transaction,  and  Simmons  and  appellee  con- 
tinued to  live  on  the  land  in  controversy  un- 
til March,  1911,  during  which  time  the  appel- 
lee, with  the  assistance  of  an  imcle,  (her 
mother's  brother,  who  lived  with  them  most 
of  the  time),  did  the  housework  for  the  famr 
ily.  The  proof  shows  that  notwithstanding 
her  crippled  condition  appellee  did  the  cook- 
ing, housekeeping,  milking,  churning,  raising 
poultry,  and  other  duties  of  a  housekeeper, 
very  well,  being  assisted,  in  part,  by  her  uncle. 
No  other  help  was  kept  to  assist  her.  Appel- 
lant appears  not  to  have  been  successful  in 
the  investment  and  management  of  the  money 
she  received  for  her  interest  in  the  land. 
She  and  appellee  were  not  as  congenial 
toward  each  other  [375]  as  is  ordinarily  the 
case  with  sisters.  From  time  to  time  the 
father  made  appellant  small  gifts  of  personal 
property,  to  which  appellee  objected  and 
which  caused  some  feeling  between  her  and 
the  appellant.  In  March,  1911,  Simmons 
went  to  the  house  of  the  appellant  and  re- 
mained there  until  some  time  in  June  follow- 
ing.   It  is  quite  apparent  appellant  exercised 
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considerable  influence  over  her  father  at  that 
time.  He  was  then  ninety  years  old  and 
very  feeble.  Appellee  was  left  at  the  home 
place  with  the  uncle  when  her  father  went  to 
appellant's  house.  Shortly  afterwards  appel- 
lant called  her  brother  J.  H.  Simmons  by 
telephone  and  told  him  appellee  and  her  uncle 
ought  to  be  taken  away  from  the  home  place, 
and  stated  that  her  father  wanted  that  done. 
J.  H.  Simmons  went  to  his  sister's  house  and 
saw  his  father,  who  requested  the  son  to  sell 
oflf  the  personal  property  on  the  farm  and 
take  appellee  some  place  to  board.  This  the 
son  did  against  the  objections  of  appellee. 
Along  in  May,  Alfred  W.  Simmons  concluded 
he  wanted  to  go  back  to  the  farm,  and  so 
stated  to  his  son  J.  H.  Simmons.  The  son 
proposed  to  him,  if  he  wanted  to  do  that,  the 
children  would  hire  a  family  to  live  with  and 
take  care  of  him.  The  father  said  he  wanted 
appellant  to  live  on  the  farm  with  him;  that 
she  did  not  have  anything  and  he  wanted  to 
help  her  and  leave  her  something  when  he 
died.  The  son  reminded  his  father  of  the 
agreement  that  appellee  was  to  have  the  76 
acres  and  that  it  would  be  objectionable  to 
the  other  children  for  him  to  fkil  to  keep  the 
agreement,  and  proposed  that  if  he  wanted 
appellant  to  live  on  the  farm  with  and  care 
for  him  the  other  children  would  pay  her 
whatever  it  was  worth.  Tliis  proposition  was 
not  accepted.  Appellant  said  she  would  not 
undertake  the  care  of  her  father  unless  her 
pay  for  doing  so  was  secured.  A  few  days 
before  they  moved  back  to  the  farm  Alfred 
W.  Simmons  executed  a  deed  to  appellant 
conveying  her  60  acres  of  the  76  acres,  reserv- 
ing to  himself  a  life  estate  therein.  At  the 
same  time  he  executed  a  deed  to  appellee 
[376]  for  25  acres.  On  December  1,  1911,  he 
executed  a  will,  giving  appellee  $3,000  and 
his  sons  Henry,  David  B.,  William  M.  and  his 
daughter  Mary  Link  each  $20.  To  appellant 
he  gave  one-half  of  the  residue  of  his  estate 
and  to  the  children  of  his  deceased  son  the 
remainder  of  his  estate.  In  June,  1911,  the 
appellant's  family  and  her  father  moved  back 
to  the  home  place,  where  they  resided  until 
the  father's  death,  August  8,  1912. 

The  bill  in  this  case  was  filed  by  appellee 
to  set  aside  the  deed  to  appellant  and  to 
invest  the  title  in  appellee  and  for  an  ac- 
counting of  rents  and  profits.  Before  the 
bill  was  filed  one  of  the  sons  of  Alfred  W. 
Simmons  died,  leaving  a  widow  and  two  chil- 
dren, one  of  whom  was  a  minor.  They,  to- 
gether with  the  surviving  children,  were  made 
parties  defendant  to  the  bill.  The  surviving 
children  other  than  appellant  answered  the 
bill,  admitting  its  allegations  and  that  the 
appellee  was  entitled  to  the  relief  prayed. 
TTie  widow  and  adult  daughter  of  the  deceased 
son  were  defaulted.  The  minor  child  of  the 
deceased  son  answered  by  guardian  ad  litem. 


Appellant  answered,  denying  the  material 
allegations  of  the  bill  and  setting  up  and  re- 
lying upon  the  Statute  of  Frauds.  The  minor 
defendant,  by  her  guardian  ad  litem,  filed  a 
cross-bill,  admitting  the  agreement  between 
Alfred  W.  Simmons  and  his  children  as  to  the 
distribution  of  the  land,  the  receipt  by  the 
six  married  children  of  their  shares,  and  that 
appellee  was  to  have  the  75  acres  for  her 
share  at  the  death  of  her  parents.  The  cross- 
bill alleges  appellant  took  the  value  of  her 
interest  in  money  as  her  distributive  share 
under  an  express  agreement  that  it  was  to  be 
in  full  of  her  share  in  the  real  estate  of  her 
father;  that  no  transfer  was  ever  made  to 
the  appellee,  and  that  in  fraud  and  violation 
of  the  agreement  Alfred  W.  Simmons,  after 
the  death  of  his  wife,  conveyed  50  acres  of 
the  land  to  appellant.  The  cross-bill  further 
alleges  that  the  agreement  whereby  appellee 
was  to  get  the  75  acres  of  land  was  not  in 
writing  and  was  void  under  the  Statute  of 
Frauds  and  [377]  could  not  be  enforced.  The 
cross-bill  prays  the  deed  to  appellant  be  iset 
aside  as  fraudulent  and  that  the  60  acres 
of  land  be  distributed  under  the  residuarv 
clause  of  the  will  of  Alfred  W.  Simmons. 
Upon  a  hearing  a  decree  was  entered  setting 
aside  the  deed  to  appellant  and  vesting  the 
title  in  appellee.  The  question  of  accounting 
was  reserved  for  future  determination. 

The  claim  of  the  original  bill  is,  that  at 
the  time  of  the  distribution  of  the  land,  in 
1901,  it  was  agreed  between  Alfred  W.  Sim- 
mons and  wife  and  their  8e\'en  children  that 
the  share  received  at  that  time  by  each  of 
the  six  children  to  whom  the  deeds  were  made 
or  who  received  money  in  lieu  of  their  8hare 
of  land  was  to  be,  and  was,  accepted  in 
lieu  of  any  right  or  claim  either  of  ^aid  chil- 
dren should  have  in  expectancy  in  the  real 
estate  of  their  father;  that  while  the  deed 
was  not  then  made  to  appellee,  appellant  ani) 
each  of  the  other  five  children  bv  said  a^jree- 
ment  released  to  the  appellee  all  riglit  aivi 
interest  in  and  to  the  76  acres.  Appellant 
denies  any  such  agreement  was  made,  but  thi* 
proof,  in  our  opinion,  overwhelmingly  shows 
that  it  was  made.  Tlie  mother  expri'>*«ly 
stated  at  the  time  that  »he  would  not  ctm-ieni 
to  the  arrangement  and  execute  the  deed^  ro 
the  366  acres  except  upon  the  condition  that 
appellee  was  to  have  the  75  acres  u]>on  the 
death  of  herself  and  husband.  Her  solicitude 
about  the  provision  for  appellee  was  because 
of  her  unfortunate  crippled  condition.  While 
there  is  no  direct  proof  of  any  express  state 
ment  that  the  six  married  children  agreed  to 
these  terms  and  conditions,  they  were  i\w 
terms  proposed  by  the  parents  to  the  children, 
and  their  father  asked  them  if  there  was  any 
objection,  and  none  was  made,  but  they  ac- 
cepted their  respective  shares  without  remon- 
strance or  objection. 
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It  is  competent  for  a  child  to  release  to 
other  children  his  claim  in  expectancy  to  the 
residue  of  an  estate,  and  such  agreement, 
when  based  upon  a  valuable  consideration, 
is  enforcible  in  equity.  ( Qalbraith  v.  McLain, 
84  III.  379;  [378]  Longshore  v.  Longshore, 
200  111.  470,  65  N.  £.  1081;  Hudson  ▼.  Hud- 
son, 222  111.  627,  78  N.  E.  917;  Bolin  v. 
Bolin,  246  111.  613,  92  N.  E.  530.)  It  is  very 
clear,  under  the  law  and  the  evidence,  that 
appellant  accepted  the  provision  made  for  her 
by  her  parents  with  the  agreement  and  under- 
standing that  it  was  to  be  in  full  of  her 
share  in  all  of  her  father's  real  estate,  and 
that  appellee  was  to  have  the  75  acres  at  her 
parents'  death  free  and  clear  from  all  right 
or  claim  of  any  of  her  brothers  and  sisters 
therein.  Appellee  lived  on  the  place  with 
her  father  and  mother  until  the  latter's 
death,  about  a  year  after  the  distribution  was 
made,  and  continued  to  live  with  and  care 
for  her  father  for  nine  years  after  her  moth- 
er's death,  and  until,  apparently  upon  the 
advice  of  appellant,  she  was  put  off  the  place 
against  her  will  and  not  allowed  again  to 
return  to  it.  If  appellant  was  not  directly  re- 
sponsible for  this  being  done  she  at  least 
consented  to  and  approved  of  it,  and  as  soon 
as  her  father  had  conveyed  to  her  50  acres 
of  the  land  in  which  she  had  agreed  and  con- 
sented to  release  all  interest  to  her  unfor- 
tunate sister,  she  took  her  father  back  to  the 
farm,  where  they  lived  together  imtil  the 
father's  death. 

Under  the  authority  of  Dalby  v.  Maxfield, 
244  III.  214,  91  N.  E.  420,  136  Am.  St. 
Rep.  312,  and  Willis  v.  Zorger,  258  111. 
574,  101  N.  E.  963,  and  cases  cited  therein, 
the  defense  of  the  Statute  of  Frauds  cannot 
be  permitted  to  enable  appellant  to  deprive 
appellee  of  what  she  is  justly  entitled  to;  and 
we  do  not  think  the  minor  cross-complainant 
is  in  any  better  position  to  raise  the  question 
of  the  Statute  of  Frauds. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 

Craig,  J.,  took  no  part  in  the  decision  of 
this  case. 

Behcaring  denied  December  14,  1915. 
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Mortgages  •*  Conilderation  •*  Evidence 
Sufficient. 

In  a  suit  by  a  wife  against  her  insane 'hus- 
band to  foreclose  a  mortgage,  evidence  held 
to  Bupjport  a  iinding  that  the  mortgage  was 
given  fur  money  loaned  the  husband  by  the 
wife,  which  had  never  been  paid. 

Trusts    •*    Aooonntins    —    Evidence    of 
Disbursement  Sufficient. 

In  a  suit  by  a  wife  against  her  insane  hus- 
band to  foreclose  a  mortgage,  in  whicli  the 
husband's  guardian  asked  for  an  accounting 
as  to  money  received  by  the  wife  while  man- 
aging the  mortgaged  property  during  the  hus- 
band's absence  in  Canada,  evidence  held  to 
show  that  after  supporting  herself  and  her 
children  she  accumulated  no  reserve  fund 
beyond  what  was  sent  the  husband. 

Assignments  —  Property  Subject  —  Ex- 
pectancy. 

A  contract  to  purchase  the  prospective  in- 
terests of  the  heirs  apparent  of  an  owner  of 
land  is  not  enforceable  at  law  or  in  equity, 
where  the  owner  has  not  consented  to  the 
sale  and  is  insane  and  cannot  consent. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Cass  county: 
Des  Voignes,  Judge. 

Action  to  foreclosure  mortgages.  Agnes 
Stevens,  plaintiff,  and  Daniel  W.  Stevens,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.  The  facts  are  stated  in  the  opinion. 
Affibmed. 

Clarence  M.  Lyle  and  Marshall  L.  Howell 
for  appellee. 

Steioart  &  Bahin  and  8tewa/rt  d  Jacobs 
for  appellant. 


NOTE. 

The  reported  case  holds  that  a  family  agree- 
ment, whereby  one  child  transfers  to  another 
his  claim  in  expectancy  to  an  estate,  when 
based  on  a  valuable  consideration,  is  enforci- 
ble in  eqtiity.  The  cases  discussing  the  valid- 
ity of  such  agreements  are  exhaustively  re- 
viewed in  the  note  to  Donough  v.  Garland, 
reported  ante,  this  volume,  at  page  1238. 


[440]  Steebe,  J.— This  bill  was  filed  on 
November  7,  1912,  for  the  purpose  of  fore- 
closing two  mortgages  given  by  defendant  on 
his  farm  of  288  acres  located  in  Cass  county, 
Mich.,  one  for  $5,000,  given  directly  to  com- 
plainant, and  the  other  for  $2,001.22.  given 
to  the  Jones  Exchange  Bank,  of  Marccllus, 
Mich.,  but  subsequently  assigned  to  her.  Ow- 
ing to  the  fact  that  the  principal  was  not  yet 
due  on  the  latter  mortgage,  and  the  amount 
of  interest  in  default  was  small,  it  was  with- 
drawn from  consideration  by  permission  of 
the  court,  and  on  motion  of  complainant's 
solicitor  the  bill  was  dismissed  as  to  it  with- 
out prejudice.     Upon   the  hearing  a  decree 
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was  rendered  foreclosing  the  $5,000  mort- 
gage) given  complainant,  for  the  sum  of 
$6,587.12,  being  found  due  for  principal  and 
interest  accrued  since  said  mortgage  was  giv- 
en on  April  20,  1909. 

At  the  time  of  these  proceedings  defendant 
was  mentally  incompetent.  An  answer  with 
cross-bill  was  filed  by  Samuel  Stevens,  his 
son  and  general  guardian,  admitting  the  exe- 
cution of  said  mortgage,  but  denying  its 
validity  and  asserting  it  was  without  consid- 
eration, alleging  that  complainant  had  con- 
tracted to  purchase  the  interests  of  defend- 
ant's heirs  in  said  farm,  had  been  in  possession 
of  and  realized  profits  from  the  same,  praying 
that  said  mortgage  be  declared  null  and  void, 
and  asking  affirmative  relief  by  an  account- 
ing, decree  for  specific  performance  of  con- 
tract, and  an  injunction  to  restrain  certain 
proceedings  at  law  which  had  been  commenced 
by  her. 

Defendant  and  complainant  were  husband 
and  wife,  having  been  married  in  the  State 
of  New  York  in  [441  ]  1904.  He  was  a  Michi- 
gan farmer,  a  widower  well  along  in  years, 
and  had  six  children  by  his  former  wife,  all 
living  and  of  age  when  this  suit  was  heard. 
She  was  then  about  40  years  of  age,  had  not 
been  previously  married,  was  a  resident  of 
Canada  where  she  owned  some  inherited  prop- 
erty both  real  and  personal,  and  had  followed 
no  occupation  beyond  helping  in  the  house- 
hold of  her  parents  when  they  were  living. 
She  had  little  knowledge  of  business  matters, 
her  interests  being  cared  for  by  an  attorney 
and  agent.  She  first  met  defendant  at  her 
sister  8  home  in  New  York,  where  she  was 
visiting  and  where  they  were  married  a  few 
months  later.  While  their  courtship  was  in 
progress  defendant  tested  her  sincerity  by  bor- 
rowing $1,500  from  her.  Immediately  fol- 
lowing their  marriage  she  accompanied  him 
to  his  farm  in  Cass  county,  where  they  there- 
after made  their  home  and  lived  as  husband 
and  wife  until  shortly  before  this  suit  was 
begun,  excepting  when  he  was  absent  in  the 
Northwest  at  intervals  as  hereafter  related. 
Complainant  was  without  previous  experi- 
ence in  farm  life,  but  appears  to  have  adapt- 
ed herself  to  it  and  been  a  faithful  helpmate 
to  defendant,  not  only  caring  for  his  house- 
hold but  interested  and  helpful  in  farm  mat- 
ters.   She  testifies: 

*'When  I  went  up  there  on  the  place  with 
him,  I  had  to  do  a  little  of  everything.  I 
had  to  milk,  and  I  often  fed  the  stock.  I  had 
never  done  that  before.  It  seems  I  had  to 
learn." 

Two  children  were  born  of  the  marriage, 
a  boy  and  a  girl,  respectively  8  and  6  years 
old  when  this  suit  was  heard. 

Tliough  defendant  had  a  large  farm  with 
a  full  complement  of  stock,  tools,  etc.,  and 
was  apparently  operating  on  a  rather  large 


scale,  his  methods  were  such  that  he  was  not 
successful  financially.  His  farm  was  mort- 
gaged and  he  was  in  debt  when  married  to 
complainant.  [442]  This  condition  continued 
and  his  indebtedness  increased.  It  is  clearly 
shown  that  he  continued  to  apply  from  time 
to  time  the  test  of  loyalty  he  found  so  satis- 
factory during  their  courtship  and  frequent- 
ly borrowed  money  from  complainant.  She 
not  only  helped  him  financially  at  different 
times  by  direct  loans,  but  by  paying  items 
of  his  indebtedness  and  expenses  of  the  farm. 
She  is  shown  to  have  mortgaged  her  Canadian 
property  at  one  time  to  raise  money  for  her 
purposes  in  Michigan;  the  mortgage  being 
yet  unpaid. 

There  are  four  mortgages  upon  defendant  s 
farm,  the  one  for  $5,000  to  complainant  be- 
ing the  third,  and  the  one  for  $2,001.22  which 
she  holds  by  assignment  being  the  fourth. 
Two  earlier  mortgages  aggregate  $6,000  prin- 
cipal, with  considerable  accrued  interest. 

As  his  obligations  increased  and  creditors 
were  pressing  him,  and  about  the  time  he 
gave  his  wife  this  third  mortgage,  defendant 
conceived  the  project  of  retrieving  his 
fortunes  by  journeying  to  and  locating  upon 
land  in  the  Canadian  Northwest.  To  that 
end,  in  May,  1909,  he  took  from  his  farm  and 
loaded  a  car  with  supplies,  farming  imple- 
ments, tools,  stock,  etc.,  including  two  spans 
of  horses,  and  started  for  Alberta,  leaving 
complainant  at  home  to  run  the  farm  with 
what  was  left  as  best  she  could;  the  parting 
though  not  final  test  of  her  loyalty  being  the 
requisite  money  to  pay  freight  on  his  car  to 
Alberta.  Defendant  located  320  acres  of 
wild  land  in  Alberta  and  proceeded  to  subdue 
and  improve  the  same,  devoting  most  of  his 
time  and  all  the  money  he  wsus  able  to  secure 
to  that  purpose  until  1911.  He  was  back 
home  from  time  to  time  and  gave  directions 
as  to  the  management  of  the  Cass  county 
farm,  but  left  substantially  all  the  burden 
of  it  on  complainant,  and  was  constantly  im- 
portuning her  by  mail  for  more  money,  in  an 
interesting  series  of  letters,  freighted  with 
accounts  of  the  [443]  coimtry  and  the  hard- 
ships he  experienced,  prayers,  profanity,  and 
great  expectations.  Her  style  of  correspond- 
ence was  somewhat  similar  and  responsive 
from  her  viewpoint,  telling  of  her  efforts  and 
the  troubles  which  beset  her  in  trying  to  run 
the  farm,  complaining  of  his  having  notes 
"all  over  — 's  creation,"  at  one  time  inquiring, 
in  answer  to  an  appeal  from  him  for  more 
money,  "what  was  the  use  of  your  leaving 
me  here,  knowing  you  was  in  debt  to  every- 
body?" In  a  letter  written  by  him  on  Febru- 
ary 28,  1910,  to  Mr.  Jones,  of  the  Jones  Ex- 
change Bank,  where  he  had  borrowed  money, 
he  throws  some  light  on  his  reason  for  going 
West  and  his  financial  embarrassments.  It  is, 
in  part,  as  follows: 


*T   Buppose  you  think   I 
sign  your  note  and  answer  your   letter.     I 
tell  you I  don't  live  in  Michigan  now. 


.  .  .  It  is  almost  40  miles  to  town  and  the 
last  three  weeks  it  has  stormed  and  blowed 
so  bad  and  the  most  of  the  time  it  has  been 
down  to  38  and  40  degrees  below  zero  and 
for  20  miles  tliere  ain't  a  house  on  the  road. 
.  .  .  I  told  her  (complainant)  in  the  fall 
to  go  and  see  you.  She  wrote  me  she  had 
been  and  seen  you  and  fixed  it  up  all  right 
and  I  supposed  it  was  satisfactory.  .  .  . 
I  am  willing  to  give  you  a  mortgage,  but  I 
would  like  it  to  run  6  years  because  I  will  not 
get  the  deed  of  the  last  160  for  six  years. 
Then  will  sell  out  here  or  back  in  Michigan 
and  pay  up.  ...  I  came  out  here  so  as 
to  save  the  home  place.  ...  If  you  will 
draw  up  or  have  one  drawn  up  running  six 
years,  so  whenever  I  can  pay  you  $300  a 
year  .  .  .  that  will  give  me  a  chance  for 
my  life  and  I  will  get  the  old  lady  to  dis- 
charge her  mortgage  on  the  farm  and  take 
one  out  here.  .  .  .  Now  I  think  between 
God  and  man  I  have  agreed  to  do  what  is 
right.  If  you  will  send  me  such  a  mortgage 
I  will  sign  it  and  send  it  back  as  quick  as 
I  can  and  if  she  won't  do  so^  then  I  will  come 
back  and  you  may  jump  on  the  farm  and 
take  it." 

He  was  home  three  times  in  1909  and  once 
in  the  latter  part  of  1910,  remaining  during 
a  portion  of  the  [444]  •  winter,  until  March, 
1911,  and  was  back  two  weeks  in  August,  1911, 
and  finally  returned  on  December  4,  1911. 
During  his  absence  complainant,  at  his 
request,  undertook  to  keep  an  account  of  her 
receipts  and  expenditures  in  connection  with 
the  farm.  This  consisted  of  items  jotted 
down  in  a  book  at  irregular  intervals,  as  she 
testified,  to  show  "that  I  didn't  waste  any 
of  the  produce  of  the  farm  or  anything  like 
that,"  and  for  defendant  to  look  over  when 
he  came  home.  He  is  shown  to  have  examined 
and  approved  them  at  different  times  when 
home,  with  the  exception  of  the  last  year.  In 
that  connection  it  is  urged  that  defendant 
is  entitled  to  an  accounting,  because  complain- 
ant is  shown  by  her  own  books  to  have  re- 
ceived several  thousand  dollars  from  the  pro- 
ceeds of  the  farm  for  which  she  has  not  ac- 
counted. That  question  is  also  involved  in 
an  action  on  the  law  side  of  the  court, 
brought  by  her  to  recover  for  money  loaned 
defendant  during  the  time  he  was  in  the 
West,  subsequent  to  the  date  of  the  $5,000 
mortgage  here  involved.  It  is  sufficient  for 
the  purposes  of  this  case  to  state  we  are  well 
satisfied  nothing  is  shown  in  that  connection 
for  which  she  should  be  called  upon  to  ac- 
count in  the  foreclosure  of  this  mortgage.  It 
appears  from  the  record  that  complainant,  a 
woman  with  limited  knowledge  of  farming 
and  little  experience  in  business,  had  been 
trying   for   nearly   three   years   to  maintain 
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never   intend  to       and  run  this  farm,  after  it  had  been  partly 

stripped  of  stock  and  tools  by  defendant, 
at  th&  same  time,  and  while  supporting  her- 
self and  children,  sending  him  money  in  re- 
sponse to  his  urgent  importunities  frequently 
and  in  considerable  amounts  as  his  written 
acknowledgments  and  other  written  evidence 
shows.  We  are  convinced,  under  the  facts 
proven,  that  she  could  not  and  did  not  ac- 
cumulate any  reserve  fund,  at  least  beyond 
that  she  sent  defendant,  out  of  tlie  proceeds 
of  this  farm,  which  he  writes  he  went  West 
to  save  from  his  creditors  [445]  and  which 
he  apparently  had  been  unable  to  run  profita- 
bly when  in  charge. 

We  fully  agree  with  the  conclusions  of  the 
learned  circuit  judge  that  this  mortgage  rep- 
resented money  loaned  by  complainant  prior 
to  its  date  and  which  was  never  paid,  either 
principal  or  interest;  and  that  defendant  is 
not  in  this  suit  entitled  to  any  accounting  in 
relation  to  her  management  of  the  farm. 

The  only  remaining  question  urged  by  de- 
fendant is  the  alleged  contract  between  com- 
plainant and  defendant's  heirs. 

Shortly  after  defendant's  return  home  in 
the  fall  of  1911,  he  suffered  a  stroke  of  pa- 
ralysis, as  a  result  of  which  he  became  in- 
competent and  sank  into  a  helpless  condition 
both  physically  and  mentally,  his  mind  and 
memory  so  impaired  that  he  was  incapable  ol 
transacting  any  business'  or  even  caring  for 
himself.     Complainant  was  desirous  of  hav- 
ing him  sent  to  an  asylum,  but  his  son  Sam 
uel  Stevens,  who  lived  in  Battle  Creek,  ob- 
jected  to   this   course,   and   being   appointed 
guardian  by  the  probate  court  took  his  fathef 
home  with  him,  and  as  guardian  proceeded 
to  take  charge  of  his  estate.    He  assumed  to 
have  control  of,  and  direct  operations  upon, 
the  farm  during  the  summer  of  1912,  though 
residing  in  Battle  Creek.     Complainant  con- 
tinued to  live  upon  the  farm  as  before  and 
participated  more  or  less  in  what  was  done 
there,  boarding  the  hired  help  without  pay 
and  furnishing  much  of  the  family  supplies, 
though   it   appears  to   have  been  recognized 
that  he  was  in  authority  as  guardian.     The 
heavy  indebtedness  of  the  estate  and  unsettled 
condition  of  affairs  were  a  general  source  of 
anxiety,  uncertainty,  and  dissatisfaction.    In 
the  early  part  of  the  summer  she  conferred 
with  the  guardian,  Samuel  Stevens,  another 
stepson  named  James  Stevens,  and  a  son-in- 
law  of  her  husband  named  Frank  James,  as 
to  the  debts  and  difficulties  which  surrounded 
the    [446]    estate   and    the   surplus,   if   any, 
which  might  be  realized  above  the  growing 
indebtedness.     A   proposal   was  broached  to 
her  by  one  or  more  of  them  that  she  buy 
out  her  husband's  heirs  and  take  the  asset? 
for  whatever  equities  there  might  be.     She 
at    first    favored    their    proposal,    and    after 
listening  to  their  appraisal  and  plan  of  pro- 
cedure agreed  that  she  would  buy  out  the 
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six  stepchildren  for  $3,000,  or  $500  eaeh,  they 
to  make  her  a  proper  transfer  of  their  inter- 
est  as   heirs   of   defendant's   estate   in.  Cass 
county,  but  subsequently  decided  not  to  do 
BO  and  refused  to  consummate  the  deal.    The 
subject  was,  however,  broached  occasionally 
and  discussed  persuasively  by  the  sonin-law 
until  she  again,  in  September,  concluded  to 
buy  the  heirs  out.     James  undertook  to  pro- 
cure their  consent  to  take  $500  apiece,  and 
stated  to  her  he  had  been  told  by  the  guardian 
that  he  would  have  nothing  to  do  with  it 
unless   she   put   up   something   to   show   she 
meant  business.    She  agreed  to  give  notes  for 
the  amount;   and  he  drew  up  five  notes  for 
$500  each.     Having  some  time  before  loaned 
over  $500  to  tlie  guardian,  she  signed  no  note 
for  him.     It  is  claimed  and  denied  that  the 
guardian  thereupon  surrendered  control  and 
possession  of  the  property  to  her.     There  is 
evidence    that    some    steps    were    taken    to 
that  end,  though  to  what  extent  is  uncertain, 
as  she  had  been  living  upon  the  farm  and 
participating  in  its  affairs  all  the  time,  and 
the  guardian  had  been  away,  except  for  oc- 
casional visits,  attending  to  his  own  business 
affairs  in  Battle  Creek.    A  contract  was  pre- 
pared providing  for  the  sale   and  purchase 
of  the  prospective  Interests  of  the  six  step- 
children and  signed  by  them;   but,  when  it 
was   presented   to  complainant,  she   claimed 
to  have  learned  in  the  meantime  that  she  had 
been  deceived  and  misled  as  to  their  rights 
and  conditions  generally.    She  refused  to  sign 
the  contract  and,  on  October  22,  1912,  de- 
manded back  her  notes  from  James  to  whom 
she  [447]  had  delivered  them,  and  he  refused 
to  comply.     She  thereafter,  on  November  7, 
1912,  filed  this  foreclosure  bill  and  began  an 
action   in   attachment  against   her  husband. 
Of  this  contract  the  learned  circuit  judge  said 
and  found: 

f     "It  is  plain  to  me  also  that  the  complain- 
ant, the  wife  of  the  defendant,  is  a  woman 
not  versed  in  the  affairs  of  the  business  world 
and  has  had  but  very  little  experience  in  that 
respect  in  former  years;  that  she  was  ignor- 
ant of  the  law  and  of  her  rights  in  this  case. 
I  further  find  that  while  she  was  appointed 
guardian    for   her  two   minor   children,   the 
issue  of  her  marriage  with  the  defendant  in 
this   case,   which   children   are   five   and   six 
years  of  age,  that  the  proceedings  had  in  the 
sale  of  the  land  in  this  case  did  not  con- 
template or  secure  to  these  children  the  rights 
which  they  are  entitled  to  under  the  statute. 
I  think  that  the  notes  which  were  given  and 
held  by  Frank  James,  who  by  the  way  is  a 
Bon-in-law  of  the  defendant,  were  given  with- 
out   consideration,    and    that    the    contract 
which  was  therefore  to  be  made  and  executed 
and  the   giving  of  which   these  notes   were 
based  upon,  although  not  signed  or  even  exe- 
cuted was  in  fact  not  in  accord  with  the  oral 
'arrangements   in   either  the   first  or  aecond 


so-called  contract  of  agreemmt.  •  •  •  De- 
fendants have  failed  in  their  crosa-bill  to 
maintain  any  right  to  compel  the  perform- 
ance of  this  oral  contract  and  agreement/' 
While  it  might  be  contended  with  some 
force  imder  certain  circumstances  that  thia 
contract  had  progressed  to  a  point  of  per- 
formance which  relieved  it  from  the  statute 
of  frauds,  the  facts  in  this  caae  fully  sudtain, 
in  our  view,  the  final  conclusion  reached  by 
the  trial  court.  None  of  the  heirs  of  de- 
fendant are  parties  to  this  suit.  His  guar- 
dian asks  for  him  specific  performance  of  an 
alleged  contract  to  which  he  was  not  a  party, 
to  which  he  did  not  and  could  not  consent; 
its  purpose  being  to  dispose  of  proepective 
interests  in  his  estate  before  he  was  dead. 
Even  were  it  an  enforceable  contract,  it  was 
not  made  with  any  party  to  this  suit. 

[448]  This  contract  contemplated  a  sale  of 
a  prospective  interest  by  heirs  apparent,  a 
sale  void  as  a  rule  under  the  common  law, 
sometimes  enforced  in  courts  of  equity  and 
more  rarely,  under  the  doctrine  of  estoppel, 
in  courts  of  law.  Such  sales,  as  a  rule  of 
public  policy,  are  not  regarded  with  favor, 
and  are  rarely,  if  ever,  sustained  without  the 
consent  of  the  ancestor  where  that  question 
is  raised;  the  reason  being  that  the  ancestor 
is  entitled  to  know  the  situation  of  his  heirs 
with  reference  to  each  other,  to  himself,  and 
his  property,  and  by  keeping  him  ignorant 
of  the  sale  he  is  unwittingly  led  to  leave  his 
property  to  a  strangei'  without  his  knowledge 
or  consent,  which  operates  as  a  fraud  on  the 
ancestor. 

This  question  is  fully  discussed,  with  many 
authorities  cited  in  the  annotations  to  Mc- 
Call  V.  Hampton,  98  Ky.  166,  32  S.  W.  406, 
where  reported  in  33  L.R.A.  266,  56  Am.  St. 
Rep.  335,  and  need  not  be  elaborated  here. 

Under  the  general  rules  upon  this  subject 
to  be  drawn  from  the  leading  authorities,  we 
conclude  the  contract  under  consideration  is 
not  enforceable  either  at  law  or  in  equity. 
The  principles  applicable  here  are  concisely 
stated  in  the  syllabus  (which  is  borne  out  by 
the  text)  of  McClure  v.  Raben,  133  Ind.  507, 
33  N.  £.  275,  36  Am.  St  Rep.  556,  as  fol- 
lows: 

"Where  a  person  conveys  his  expectant  in- 
terest in  his  ancestor's  estate,  such  contracts 
being  regarded  with  disfavor  by  the  law, 
and  as  against  public  policy,  before  such  con- 
tract can  be  enforced  it  must  be  alleged  and 
proven  that  there  was  neither  fraud  nor 
oppression,  and  that  the  ancestor  had  knowl- 
edge of  such  contract,  and  acquiesced  therein, 
and  the  fact  that  the  ancestor  is  insane,  and 
incapable  of  consenting  to  the  contract,  con- 
stitutes no  exception  to  the  rule." 
The  decree  is  aflirmed,  with  costs. 
McAlvay,  C.  J.,  and  Brooke,  Kuhn,  Stone, 
Ostrander,  Bird,  and  Moore,  JJ.,  concnrrfd. 
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In  the  reported  case  it  is  held  that  a  sale 
of  the  interest  of  an  heir  apparent  is  void 
unless  made  with  the  consent  of  the  ancestor 
from  whom  the  interest  is  expected  to  be  de- 
rived, and  that  no  exception  is  made  to  this 
rule  where  the  ancestor  is  incapable  of  giving 
his  consent.  For  a  complete  discussion  of 
this  subject,  see  the  note  to  Donough  v.  Gar- 
land, reported  ante,  this  volume,  at  page  1238. 
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Assiginiiientfl  —  Property  Svbjeot  ^r  Ex- 
pectancy. 

A  sale  by  an  expectant  heir  of  an  interest 
in  land  which  he  expects  to  inherit  from  a 
person  then  living  is  not  against  public  pol- 
icy, and  the  fact  that  a  grantor  is  an  expect- 
ant heir  of  the  owner  of  land,  an  interest  in 
which  his  deed  purported  to  convey,  does  not 
prevent  the  title  subsequently  acquired  by 
him  by  descent  passing  thereunder,  under  the 
rule  of  estoppel. 

[See  note  at  end  of  this  case.] 

Estoppel  —  By  Partition  Agnroentent. 

Where  C,  one  of  the  children  of  an  owner 
of  land,  conveyed  to  E.,  another  child,  all  of 
his  interest  in  the  real  estate  of  his  mother, 
and  after  the  mother's  death  all  of  the  chil- 
dren executed  a  partition  agreement  allot- 
ting to  each  of  the  other  children  a  parcel 
of  land  and  allotting  a  parcel  to  C.  and  E. 
together,  though  E.  was  estopped  by  the  par- 
tition agreement  from  claimmg  any  interest 
in  the  parcels  allotted  to  the  other  children, 
she  is  not  estopped  from  claiming  all  of  the 
tract  allotted  to  her  and  C,  and  the  partition 
a;»reeraent  did  not  reinvest  C.  with  the  title 
which  passed,  when  acquired,  under  his  deed. 

Deeds  —  Qnitclaim  —  After  Acquired 
Title. 

A  deed  by  an  expectant  heir  conveying 
with  general  warranty  all  of  his  interest  in 
the  real  estate  of  his  mother,  though  in  effect 
a  quitclaim  deed,  is  sufficient  to  estop  the 
grantor  with  respect  to  a  title  subsequently 
acquired  by  descent,  as  a  quitclaim  deed  is 
sufficient  to  convey  an  absolute  fee-simple 
title. 

Recording  Acts  •*  Persons  Protected  ^ 
Purcliaser  at  Execution  Sale. 

Under  Civ.  Code  1912,  §  3542,  providing 
that  all  deeds,  etc.,  shall  be  valid  so  as  to 
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affect  from  the  time  of  delivery  or  execution 
the  rights  of  subsequent  creditors  whether 
lien  creditors  or  simple  contract  creditors, 
or  purchasers  for  a  valuable  consideration 
without  notice  only  when  recorded  within  10 
days  from  the  time  of  such  delivery  or  ex- 
ecution, where  a  creditor  had  no  notice  of  a 
conveyance  when  he  extended  credit  to  the 
grantor,  a  purchaser  of  the  land  conveyed 
under  an  execution  on  a  judgment  obtained 
by  the  creditor  acquired  a  good  title  not- 
withstanding actual  notice  to  him,  at  the 
time  of  the  sale,  of  the  conveyance,  as  the 
rights  of  the  purchaser  under  an  execution 
are  the  same  as  those  of  the  creditor  upon 
whose  suit  the  property  is  sold. 

Record    as    Notice    —   Deed    Ineffective 
"Wlien  Made. 

Under  Civ.  Code  1912,  §  3642,  where  a 
grantor  had  no  title  to  land  when  his  deed 
was  executed  or  recorded,  but  subsequently 
acquired  title,  the  record  of  the  deed  is  not 
constructive  notice  to  creditors  subsequently 
extending  credit  to  him,  and  as  against  such 
creditors  the  deed  is  not  effective. 

Appeal  from  Conunon  Pleas  Circuit  Court, 
Marion  county:  Spain,  Judge. 

Action  for  partition.  R.  J.  Blackwell, 
plaintiff,  and  Ella  J.  Harrelson,  defendant. 
Judgment  for  plaintiff.     Defendant  appeals. 

AfFIBMSD. 

Opinion  or  Coubt  Bklow. 

[266]  Spain,  J. — ^This  is  an  action  for  par- 
tition, and  was  heard  by  me  upon  an  agreed 
statement  of  facts  at  the  regular  November 
(1913)  term  of  the  Court  of  Common  Pleas 
for  Marion  county.  Plaintiff  alleges  by  his 
complaint  tiiat  he  and  the  defendant  are  ten- 
ants in  common,  share  and  share  alike,  of 
the  land  described  in  the  complaint^  and 
prays  to  have  his  part  of  the  land  set  apart 
to  him  in  severalty.  The  answer  of  the  de- 
fendant denies  all  the  allegations  of  the  com- 
plaint, alleging  that  plaintiff  has  no  interest 
in  the  land  in  question,  and  prays  that  the 
complaint  be  dismissed.  By  consent  all  the 
issues  involved  were  submitted  to  me  for 
decision  upon  the  agreed  statement  of  fact,  a 
trial  by  jury  of  the  issue  of  title  having  been 
waived. 

The  essential  facts  of  the  case  are  as  fol- 
lows: During  the  year  1898  Susan  Z.  Har- 
relson, the  mother  of  defendant,  was  the  own- 
er of  the  lands  involved  in  this  action,  and 
during  April  of  that  year  she  made  a  will 
and  a  day  or  two  later  added  a  codicil  there- 
to. Under  this  will  and  the  codicil  thereto 
she  devised  certain  lands,  of  which  the  lands 
here  involved  were  a  part,  to  her  children, 
Charles  H.  Harrelson,  Ella  Jane  Harrelson. 
Altha  Gertrude  Harrelson  (liow  Bryan),  and 
Elmira  Josephine  Harrelson  (now  McLellan). 
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Susan  Z.  Harrelaon  continued  the  owner  of 
the  land  until  her  deaths  late  in  December, 

1901,  leaving  the  above  mentioned  will  in 
force,  and  the  will  and  codicil  were  admitted 
to  probate  in  Marion  county  on  February  4, 

1902.  On  November  24,  1898,  Charles  H. 
Harrelson,  by  his  deed,  dated  on  that  day  and 
recorded  in  the  office  of  the  clerk  of  Court  of 
Marion  county  on  February  15,  1899,  con- 
veyed with  general  warr«uity  to  Ella  J.  Har- 
relson, her  heirs  and  assigns,  '*ali  my  right, 
title  and  interest  in  all  the  real  estate  of 
my  mother  and  father,  the  same  being  situate 
in  said  [267]  county  and  State,  whereon  my 
said  mother  now  resides,  on  Back  Swamp 
and  the  Old  Stage  Road."  On  December  12, 
1906,  Addie  C.  Piatt,  Gertrude  A.  Bryan,  be- 
ing the  same  person  mentioned  in  the  will  of 
Susan  Z.  Harrelson  as  Altha  Gertrude  Harrel- 
son, Ella  J.  Harrelson,  Charles- H.  Harrelson, 
and  Josephine  E.  Harrelson,  being  the  same 
person  mentioned  in  the  will  of  Susan  Z.  Har- 
relson as  Elmira  Josephine  Harrelson,  en- 
tered into  a  certain  written  agreement  rela- 
tive to  the  land  devised  under  the  will  of 
Susan  Z  Harrelson.  This  agteement  recited 
that  the  land  had  been  surveyed  and  divided 
into  parcels,  and  in  this  instrument,  which 
allotted  one  of  the  divisions  to  each  of*  the 
other  children,  it  was  provided  that  division 
B  should  be  the  portion  of  Charles  H.  Harrel- 
son and  Ella  J.  Harrelson  together,  this  di- 
vision B  being  the  tract  of  land  sought  to 
be  partitioned  in  this  action.  After  making 
the  various  allotments  the  agreement  then 
providc^d  as  follows:  "And  we  agree  that 
the  division  now  made  in  the  manner  afore- 
said shall  be  forever  binding  and  conclusive 
upon  us  and  our  heirs  and  assigns  forever. 
And  each  to  the  other  doth-  hefreby  release 
and  quitclaim  all  interest  to  the  several  por- 
tions of  each  according  to  said  division  and 
to  the  heirs,  executors,  administrators  and 
assigns  of  each  other  forever."*  This  agree- 
ment was  duly  recorded  in  the  office  of  the 
clerk  of  Court  of  Marion  county  on  February 
17,  1906.  During  the  year  1907  R.  J.  Black- 
well  &  Company  extended  credit  to  Charles 
H.  Harrelson  on  o^n  account  to  the  amount 
of  $604.52,  and  on  May  6,  1908,  this  account 
was  reduced  to  judgment  by  R.  J.  Blaekwell 
&  Company,  which  judgment  was  duly  en- 
tered in  the  office  of  the  clerk  of  Court  of 
Marion  county.  An  execution  was  issued  on 
this  judgment,  and  the  sheriff  levied  upon 
a  half  interest  in  tract  B  of  the  land  above 
mentioned  as  the  property  of  Charles  H.  Har- 
relson. After  compliance  with  all  the  re- 
quirements of  law  the  one-half  interest  in 
tract  B  was  sold  by  the  sheriff  of  Marion 
county  on  sales  day  in  February,  1969,  to  R. 
J.  Blaekwell,  the  plaintiff,  who-  [268]  com- 
plied with  his  bid  and  received  title  from  the 
sheriff.     Wh«n  this  land  was  called  <for.  B4le 


by  the  sheriff,  F.  D.  Bryant  announced  for 
Ella  J.  Harrelson  that  the  land  belonged  to 
her,  and  that  Charles  H.  Harrelson,  the  execu- 
tion debtor,  had  no  interest.  This  announce- 
ment was  heard  by  the  attorney  of  R.  J. 
Blaekwell,  who  hid  in  the  property  for  him. 
It  is  coneeded,  however,  that  when  the  credit, 
upon  which  the  judgment  and  execution  were 
based,  was  extended  in  1907,  and  when  the 
judgment  was  entered  thereon  in  1908,  R.  J. 
Blaekwell  &  .Company,  the  creditors,  had  no 
actual  notice  or  knowledge  of  the  deed  of 
Charles  H.  Harrelson  to  Ella  J.  Harrelson, 
executed  in  1898  and  recorded  in  1899.  It 
is  further  conceded  that  when  that  deed  was 
executed  and  recorded,  Charles  H.  Harrelson 
had  no  title  whatever  to  the  land  which  he 
purported  to  deal  with,  but  that  it  was  then 
owned  and  continued  to  be  owned  by  his 
mother,  Susan  Z.  Harrelson,  until  her  death 
in  December,  1901,  and  that  whatever  title 
Charles  H.  Harrelson  has  had  at  any  time, 
or  whatever  title  Ella  J.  Harrelson  acquired 
by  her  deed  from  Charles  H.  Harrelson,  did 
not  vest  until  the  death  of  Susan  Z.  Harrel- 
son. Under  this  state  of  facts  R.  J.  Black- 
well,  the  plaintiff,  claims  to  be  the  owner 
of  one-half  of  the  land  described  in  the  com- 
plaint by  virtue  of  his  deed  from  the  sheriff, 
and  Ella  J.  Harrelson,  the  defendant,  claims 
to  be  the  owner  of  the  entire  tract  by  virtue 
of  her  deed  from  Charles  H.  Harrelson,  exe- 
cuted in  1898  and  recorded  in  1899. 

The  defendant,  Ella  J.  Harrelson,  admits 
that  Charles  H.  Harrelson  had  no  title  at 
the  time  he  made  his  deed  to  her,  and  that 
she  acquired  no  title  at  that  time,  but  that 
when  Susan  Z.  Harrelson  died,  Charles  H. 
Harrelson  acquited  title  under  the  will,  which 
title  immediately  vested  in  her  by  Way  of 
estoppel.  The  general  principle  of  law  con- 
tained in  this  proposition  is  well  established 
in  this  State.  Reeder  v.  Craig,  14  S.  C.  L. 
3  MpC.  411;  Robertson  v.  Sharpton,  17  S.  C 
592;  Gaffney  v.  Peeler,  21  S.  C.  65. 

[269]  However,  on  the  other  hand,  it  is 
urged  that  under  the  peculiar  facts  of  this 
case  Ella  J.  Harrelson  cannot  avail  herself 
,  of  the  rule  of  estoppel  for  the  reasons  ( 1 )  that 
when  the  deed  was  made  by  Charles  H.  Har- 
relson to  Ella  J.  Harrelson  he  was  an  ex- 
pec^nt  heir  of  Suzan  Z.  Harrelson,  and  a 
deed  made  by  him  purporting  to  convey  an 
interest  in 'the  land  of  a  person  of  whom  he 
was  an  expectant  heir  would  be  contrary  to 
public  policy  and  void;  (2)  that  th<»  parti- 
tion agreement  of  December  12,  190.5,  rein- 
vested Charles  H.  Harrelaon  with  his  inter- 
est in  the  land;  (3)  that  the  deed  of  Charles 
H.  Harrelson  to  Ella  J.  Harrelson,  only  pur- 
porting to  convey  his  right,  title  and  interest, 
was  in  effect  nothing  more  than  a  quitclaim 
deed,  which  would  not  estop  him  io  claim  an 
interest  subsequently  acquired,  and   (4)   that 
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the  plaintiff  was  a  purchaser  at  a  sale  under 
an  execution  founded  upon  a  judgment  for 
credit  extended  without  notice  of  the  deed  of 
Charles  H.  Harrelson  to  EUa  J.  Harrelson, 
and  consequently  was  a  purchaser  for  valu- 
able consideration  without  notice  of  the  rights 
of  Ella  J.  Harrelson.  The  decision  of  this 
case,  therefore,  depends  upon  the  proper  de- 
termination of  these  four  objections  to  the 
application  of  the  rule  of  estoppel. 

It  is,  no  doubt,  true  that  authority  may 
be  found  for  the  proposition  that  a  sale  by 
an  expectant  heir  of  an  interest  in  land  which 
he  expects  to  inherit  from  a  person  then  liv- 
ing is  void  as  against  public  policy.  McCall 
V.  Hampton,  66  Am.  St.  Rep.  336  (Ky.)  — 
but  no  decision  to  that  effect  in  this  State 
has  been  called  to  my  attention,  and  I  think 
the  weight  of  numerical  authority  as  well 
as  the  better  reasoning  support  the  contrary 
view.  See  authorities  discussed  in  note  to 
Trull  V.  Eastman,  37  Am.  Dec.  126  (Mass.) 
4  Cyc.  16,  and  authorities  cited.  I  am, 
therefore,  of  the  opinion  that  the  fact  that 
Charles  H.  Harrelson  at  the  date  of  his  deed 
to  Ella  J.  Harrelson  was  an  expectant  heir 
of  the  person  in  whose  land  [270]  he  was 
purporting  to  convey  an  interest  would  not 
be  sufficient  to  prevent  the  application  of 
the  rule  of  estoppel. 

I  also  think  the  second  obj.ection  urged 
against  the  application  of  the  rule  of  estoppel 
without  merit,  namely,  that  the  partition 
agreement  of  December  12,  1905,  reinvested 
Charles  H,  Harrelson  with  title.  Plaintiff 
has  eited  the  cases  of  Senterfeit  v.  Shealey, 
71  S.  C.  259,  51  S.  £.  142,  and  Gibson  v. 
Fuller,  74  S.  C.  535,  64  S.  E.  778,  as  authority 
for  the  position  that  Ella  J.  Harrelson  is 
estopped  by  the  partition  agreement  to  claim 
that  Charles  H.  Harrelson  did  not  thereby 
become  reinvested  with  title.  Those  cases, 
however,  are  materially  different  from  the  case 
at  bar.  There  was  no  necessity  for  Charles 
H.  Harrelson  to  sign  the  partition  agreement, 
as  he  was  already  estopped  to  claim  any  inter- 
est in  the  land  in  so  far  as  the  signers  of  the 
agreement  were  concerned,  and  the  purposes 
of  the  parties  only  could  have  been  to  give 
additional  force  to  the  deed  already  made  by 
Charles  H.  Harrelson  to  Ella  J.  Harrelson. 
It  is  quite  true  that  the  partition  agreement 
will  estop  Ella  J.  Harrelson  from  claiming 
any  interest  in  tracts  A,  C,  and  D,  but  it 
cannot  estop  her  from  claiming  all  of 
tract  B. 

I  think  it  is  true,  as  contended  by  plain- 
tiff* that  the  deed  of  Charles  H.  Harrelson  to 
Ella  J.  Harrelson  is  of  no  more  effect  than  a 
quitclaim  deed,  but  that  is  not  sufBcient  to 
prevent  the  application  of  the  rule  of  es- 
toppel. Under  the  law  of  this  State  a  quit- 
claim deed  is  sufficient  to  convey  an  absolute 
fee  simple  title,  and,  though  the  deed  in  ques- 
Ann.  Cas.  1916E.— 80. 
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tion  was  in  effect  a  quitclaim  deed,  yet  it  is 
sufficient  to  estop  the  grantor.  Martin  v. 
Ragsdale,  71  S.  C.  67,  50  S.  E.  671. 

The  position  of  plaintiff  that  he  is  a  pur- 
chaser for  value  without  notice  is  well  tidceu. 
It  is  undisputed  that  R.  J.  Blackwell  &  Com- 
pany had  no  actual  notice  of  the  deed  of 
Charles  H.  Harrelson  when  they  extended 
credit  to  Charles  H.  Harrelson  in  1907.  The 
recording  act,  vol.  I,  Code  1912,  sec.  3542,  ex- 
tends its  protection  to  [271]  simple  contract 
creditors  its  well  as  lien  creditors,  and  the 
rights  of  R.  J.  Blackwell  &  Company  as  sub- 
sequent creditors  for  value  without  notice 
accrued  when  the  credit  was  extended  in  1907. 
The  fact  that  actual  notice  was  extended  to 
R.  J.  Blackwell,  the  purchaser,  at  the  time 
of  the  sale  by  the  sheriff  under  the  execution 
cannot  suffice  to  charge  him  with  actual  no- 
tice of  the  rights  of  Ella  J.  Harrelson,  be- 
cause the  rights  of  the  purchaser  under  an 
execution  are  the  same  as  those  of  the 
creditor  upon  whose  suit  the  property  is 
sold.  Tlie  case  of  Herring  v.  Cannon,  21  S.  C. 
212,  53  Am.  Rep.  661,  is  precisely  in  point, 
and  thus  states  the  rule:  ''The  purchase  at 
the  sheriff's  sale  for  the  benefit  of  suing  cred- 
itors, admitted  to  be  subsequei^t  creditors 
without  notice,  gave  to  the  purchaser  that 
protection  which  is  extended  to  the  class  to 
which  the  creditor  in  execution  belonged, 
whether  he,  the  purchaser,  had  actual  notice 
or  not."  Defendant  cites  the  case  of  Armour 
V.  Ross,  78  S.  0.  294,  68  S.  E.  941,  1135,  as 
authority  for  the  position  that  the  recording 
act  only  extends  its  protection  to  lien  cred- 
itors. An  examination  of  that  case,  however, 
will  show  that  it  had  under  consideration  the 
statute  relating  to  bailments  and  conditional 
sales  of  personal  property,  and  has  no  appli- 
cation to  the  question  at  issue  in  this  case. 
I  think  it  clear,  therefore,  that  plaintiff  is  a 
purchaser  for  valuable  consideration  with- 
out actual  notice,  and  the  only  constructive 
notice  by  which  it  is  sought  to  charge  him 
is  the  record  of  the  deed  of  Charles  H.  Harrel  ■ 
son  to  Ella  J.  Harrelson.  That  deed  was 
executed  November  24,  1898,  and  recorded 
February  16,  1899.  At  both  of  these  dates 
the  land  was  the  admitted  property  of  Suzan 
Z.  Harrelson,  and  Charles  H.  Harrelson  had 
no  title  whatever  to  the  land.  The  title  of 
Charles  H.  Harrelson  was  not  acquired  until 
December,  1901,  nearly  three  years  subse- 
quent to  the  date  of  the  record  of  his  deed  to 
Ella  J.  Harrelson,  so,  therefore,  the  question 
is  simply  whether  the  record  of  that  deed 
was  constructive  notice.  Tliis  question  is 
quite  explicitly  and  conclusively  answered  in 
the  negative  [272]  by  the  case  of  Richardson 
V.  Lumber  Corp.  93  S.  C.  254,  75  S.  E.  371, 
and  that  case  is  conclusive  of  this.  R.  J. 
Blackwell,  the  plaintiff,  being  a  purchaser  for 
valuable  consideration  without  notice,  either 
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actual  or  constructive,  of  the  deed  of  Charles 
H.  Harrclson,  the  rule  of  estoppel  cannot  be 
aHserted  against  him. 

It  iS;  therefore,  ordered,  adjudged  and  de- 
creed that  the  plaintiff  and  defendant  are 
tenants  in  common  of  the  tract  of  land  de- 
scribed in  the  complaint  in  equal  proportions, 
to  wit  7  one-half  each,  and  that  plaintiff  is 
entitled  to  partition. 

It  is  further  ordered,  adjudged  and  decreed 
that  a  writ  of  partition  in  the  usual  form  do 
issue  as  provided  by  law. 

The  defendant  appealed  on  the  following 
exceptions : 

I.  Because  his  Honor  erred  in  saying  that 
Ella  J.  Harrelson  admitted  that  C.  H.  Harrel- 
son  had  no  title  at  the  time  he  made  his  deed 
to  her.  On  the  contrary,  it  is  earnestly  con- 
tended that  as  a  known  devisee  under  the 
will  of  Suzan  Z.  Harrelson,  and  as  a  pros- 
pective heir  at  law,  he  had  some  right,  in* 
terest  or  thing  of  value  contingent,  but  capa- 
ble of  being  sold,  and  that  upon  the  death 
of  testatrix  his  title  became  absolute,  and  un- 
der covenants  of  his  deed  passed  to  his  gran- 
tee, Ella  J.  Harrelson. 

II.  Because  his  Honor  erred  in  holding 
that  the  deed  from  C.  H.  Harrelson  to  Ella 
J.  Harrelson  was  of  no  more  effect  than  a 
quitclaim  deed,  whereas,  he  should  have  held 
that  it  is  in  form  a  deed  of  bargain  and  sale, 
as  prescribed  by  statute,  and  carries  with  it 
all  the  effect  and  binding  sanctions  of  a  fee 
simple  deed. 

III.  Because  his  Honor  erred  in  holding 
that  R.  J.  Black  well  &  Company  were  subse- 
quent creditors  without  notice  within  the 
purview  of  the  statute,  and  that  R.  J.  Black- 
well,  the  purchaser  at  the  execution  sale,  was 
entitled  to  any  protection  which  R.  J.  Black- 
well  A,  Company  might  have  claimed,  and  in 
further  holding  that  R.  J.  Blackwell,  the 
[273]  purchaser  at  the  execution  sale,  was 
not  affected  by  the  constructive  notice  arising 
from  the  record  of  the  deed  of  C.  H.  Harrel- 
son to  Ella  J.  Harrelson,  and  was  not  affected 
by  the  actual  notice  of  the  rights  of  the  de- 
fendant given  at  the  time  the  sheriff's  sale 
was  had,  whereas,  he  should  have  held: 

(1)  That  the  deed  made  by  C.  H.  Harrel 
son  to  Ella  J.  Harrelson  estopped  C.  H.  Har- 
relson from  setting  up  any  claim  to  the  land 
in  controversy  herein. 

(2)  That  the  estoppel  operated  not  only 
against  C.  H.  Harrelson,  but  his  creditors, 
including  R.  J.  Blackwell  &  Company,  and 
all  in  privity  with  the  said  C.  H.  Harrelson. 
including  R.  J.  Blackwell,  the  purchaser  at 
the  execution  sale. 

(3)  That  the  purchaser  at  the  sheriff's 
sale  can  acquire  no  higher  title  than  the 
judgment  debtor  had,  and  hence,  if  at  the 
time  of  the  entry  of  the  judgment  and  sale, 
C.  H.  Harrelson  did  not  have  title,  and  was 


estopped  from  setting  up  title  to  the  premises, 
the  estoppel  of  C.  H.  Harrelson  operated 
against  the  purchaser,  and  his  Honor  should 
have  held  that  the  original  record  of  the 
eonveyance  made  by  C.  H.  Harrelson  to  KlU 
J.  Harrelson  was  a  sufficient  record  of  her 
title  to  protect  her  rights  and  give  construc- 
tive notice  to  R.  J.  Blackwell  &  Company 
and  the  other  creditors  of  the  said  C.  H. 
Harrelson,  but  that  at  any  rate,  the  actual 
notice  of  the  defendant's  rights  given  to  R. 
J.  Blackwell,  purchaser  at  the  execution  sale, 
at  the  time  of  the  sale,  and  before  he  pur- 
chased, took  the  place  of  constructive  notice, 
and  this  of  itself  would  have  been  sufficient 
to  protect  the  defendant,  whether  her  deed 
had  been  recorded  or  not. 

IV.  Because  his  Honor  erred  in  holding 
that  R.  J.  Blackwell  &  Company  extended 
credit  to  C.  H.  Harrelson  on  the  faith  of  his 
being  the  owner  of  the  land  in  dispute,  but 
even  if  such  construction  can  be  placed  upon 
the  agreed  statement  of  facts,  still  his  Honor 
erred  in  holding  that  under  such  circum- 
stances C.  H.  Harrelson  could  not  have  [274J 
sold  the  land  in  question  and  passed  a  good 
title  at  any  time  before  the  judgment  was 
entered,  whereas,  he  should  have  held  that 
a  simple  contract  creditor  acquires  no  such 
interest  in  the  property  of  his  debtor  as 
would  preclude  his  debtor  in  good  faith  from 
selling  and  disposing  of  his  property  at  any 
time  before  the  judgment  was  entered;  and 
he  should  have  further  held  that  said  R.  J. 
Blackwell  &  Company  were  not  innoeent 
creditors  without  notice,  for  the  reason  that 
the  deed  from  C.  H.  Harrelson  to  Ella  J. 
Harrelson  was  on  record  before  the  said  R.  J. 
Blackwell  &  Company  extended  credit  to  C. 
H.  Harrelson;  and  he  should  have  further 
held  that  no  misrepresentation  made  by  the 
said  C.  H.  Harrelson  as  to  the  ownership  of 
the  land  could  relieve  R.  J.  Blackwell  & 
Company  from  the  effect  of  constructive  no- 
tice arising  from  the  record  of  the  deed,  or 
prejudice  the  rights  of  Ella  J.  Harrelson; 
and  he  should  have  further  held  that  at  tht> 
time  that  R.  J.  Blackwell  A  Company  ex- 
tended credit  to  C.  H.  Harrelson,  the  de 
fendant's  title  to  the  property  in  dispute  had 
been  made  perfect  by  operation  of  law,  in 
that  the  deed  for  C.  H.  Harrelson^s  contingent 
interest,  made  in  1898,  and  duly  recorded, 
attempting  to  convey  the  fee,  had  been  made 
perfect  by  the  death  of  Suzan  Z.  Harrelson. 
and  the  probate  of  her  will,  wherein  the  prop- 
erty in  question  had  been  devised  to  C.  H. 
Harrelson  and  others,  and  that  the  personal 
notice  of  the  defendant's  rights  before  R.  -1- 
Blackwell  purchased  at  the  execution  salt* 
fully  protected  her  rights. 

V.  Because  his  Honor  erred  in  holding  that 
R.  J.  Blackwell  was  a  purchaser  for  valuable 
consideration   without  notice,   either   actual 
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or  constructive,  of  the  deed  of  C.  H.  Harrel- 
bon  to  Ella  J.  HarrelBon,  and  that  the  rule 
of  estoppel  cannot  be  asserted  against  him, 
whereas,  it  is  admitted,  and  his  Honor  so 
stated  in  his  decrt^e,  not  only  that  the  deed 
of  C  H.  Harrelson  to  Ella  J.  Harrelson  was 
duly  recorded,  but  that  actual  notice  also 
was  given  at  the  time  of  the  execution  sale 
before  R.  J.  Blackwell  purchased,  and  his 
[275]  Honor  erred,  not  only  as  to  his  undis- 
puted question  of  fact,  but  as  a  matter  of 
law,  in  holding  that  the  said  R.  J.  Blackwell 
was  not  estopped  by  the  notice  so  given. 

• 

Robt.  B,  Scarborough  and  W.  F,  Stackhouse 
for  appellant. 

Henry  Buck  and  A,  F.  Woods  for  re- 
spondent. 

Watts,  J. — For  the  reasons  stated  by  his 
Honor,  T.  H.  Spain,  in  his  Circuit  decree, 
it  is  the  judgment  of  this  Court  that  the 
judgment  of  the  Circuit  Court  be  affirmed. 


NOTE. 

The  reported  case  is  one  of  the  few  cases 
that  have  upheld  the  validity  of  a  sale  of  an 
expectancy  by  a  prospective  heir  without  a 
reference  to  the  jurisdiction  of  equity.  In 
view  of  the  combination  of  law  and  equity 
in  many  jurisdictions  it  is  only  natural  that 
the  distinction  between  the  validity  of  such 
a  sale  at  law  and  its  validity  in  equity,  al- 
though clearly  drawn  in  the  older  cases, 
sliould  be  passed  unnoticed  in  the  reported 
case.  The  question  of  the  validity  of  the 
transfer  of  an  expectancy  by  a  prospective 
heir  or  beneficiary  will  be  found  fully  dis- 
cussed in  the  note  to  Donough  v.  Garland, 
reported  ante,  this  volume,  at  page  1238. 
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Florida  Supreme  Court — March  3,  1914. 


07  Fla.  146;  64  So.  745. 


Appearance  »  Waiver  of  Special  Ap« 
pearance  —  PleadiaK  to  Merits. 

In  an  action  of  replevin,  where  the  defend- 
ant enters  a  special  appearance  "for  the  pur- 
poee  of  moving  to  quash  the  return  to  the 
writ  of  replevin,"  and  files  his  motion  to  that 
f^flfect,  which  is  denied,  and  the  defendant 
then  proceeds  to  defend  the  action  on  the 
merits,  he  will  be  considered  to  have  waived 
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any  defect  which  may  exist  in  the  service  of 
the  writ. 
[See  note  at  end  of  this  case.] 

Same. 

A  defendant,  in  an  action  at  law,  who  has 
appeared  specially  for  the  purpose  of  con- 
testing the  validity  of  the  service  of  the 
summons  upon  liira,  and  such  matter  has 
been  determined  adversely  to  him,  in  order 
to  preserve  his  status  as  not  having  been 
properly  served  with  the  summons,  so  as  to 
give  the  court  jurisdiction  over  his  person, 
must  refrain  from  taking  any  subsequent 
steps  to  defend  the  action  upon  the  merits. 
In  the  event  he  proceeds  to  a  trial  upon  the 
merits,  he  cannot  thereafter  in  an  appellate 
court  be  permitted  to  raise  such  question  of 
jurisdiction,  but  will  be  held  to  have  entered 
a  general  appearance. 

[See  note  at  end  of  this  case.] 

Writ  of  Error  as  General  Appearance. 

A  writ  of  error  to  what  purports  to  be  a 
final  judgment  of  a  circuit  court  operates  as 
a  general  appearance  in  the  case  of  the  party 
taking  such  writ. 

[See  Ann.  Cas.  1912D  411.] 

Appeal   and   Xirror  —  Preeaniptions  — 
Duty  to  Show  Error. 

It  is  the  duty  of  a  party  resorting  to  an 
appellate  court  to  make  the  errors  com- 
plained of  clearly  to  appear,  if  they  in  truth 
exist,  every  presumption  being  in  favor  of 
the  correctness  of  the  respective  rulings  of 
the  trial  court. 

[See  2  R.  C.  L.  tit.  Appeal  and  Error, 
p.  222.] 

Pleadins  —  Formal  Objections  —  Waiv- 
er by  Failnre  to  Demur. 

If  a  defendant  in  an  action  of  replevin 
conceives  tliat  the  declaration  filed  therein 
is  defective  in  failing  to  specify  the  county 
in  which  the  property  which  forms  the  sub- 
ject-matter of  the  controversy  is  detained, 
he  should  test  the  sufficiency  of  the  declara- 
tion by  demurring  thereto. 

Averment  of  Venue  Sufficient. 

Venue  laid  in  the  margin,  not  repeated  in 
the  body  of  the  declaration,  is  sufiicient, 
though  the  action  be  local. 

Appeal  and  Error  «-  Necessity  for  Ex- 
ceptions —  Denial  of  New  Trial. 

An  assignment  based  upon  the  denial  of 
the  motion  for  a  new  trial  cannot  be  consid- 
ered by  an  appellate  court,  in  the  absence  of 
an  exception  to  such  ruling. 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Pinellas  county: 
KoBLES,  Judge. 

Action  of  replevin.  Walter  L.  Spitler. 
plaintiff,  and  Harry  E.  Henry,  defendant. 
Judgment  for  plaintiff.  Defendant  bringg 
error.  The  facts  are  stated  in  the  opinion. 
Affibmed. 

Davis  d  Sellers  and  W.  H.  Surrency  for 
plaintiff  in  error. 

Wall  rf  McKay  for  defendant  in  error. 
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[147]  Shackleford,  C.  J. — Walter  L.  Spit- 
ler  instituted  an  action  of  replevin  against 
Harry  E.  Henry  to  recover  the  possession  of 
certain  described  mules.  The  property  was 
re-delivered  to  the  defendant  upon  the  filing 
of  a  forthcoming  bond  in  accordance  with  the 
statutory  provisions.  On  the  7th  day  of 
April,  1913,  the  return  day  of  the  writ,  the 
defendant  entered  his  special  appearance 
"for  the  purpose  of  moving  to  quash  the  re- 
turn to  the  writ  of  replevin"  and  filed  the 
following  motion : 

[148]  "The  defendant,  Harry  E.  Henry,  by 
his  attorneys  for  the  purpose  hereinabove 
stated,  and  under  his  special  appearance 
herein  filed,  respectfully  moves  the  court  to 
quash  the  return  of  the  sherijOT  to  the  writ  of 
replevin  issued  in  the  above-stated  cause, 
upon  the  following  grounds  and  for  the 
following  reasons: 

(1)  It  afi^matively  appears  from  said  re- 
turn to  the  writ  of  replevin  that  no  effectual 
and  valid  service  of  the  same  has  been  made. 

(2)  It  affirmatively  appears  from  said  re- 
turn that  this  defendant  has  not  been  sum- 
moned to  appear  in  said  cause  by  proper  and 
effectual  service  of  process  in  the  manner 
required  by  law. 

(3)  It  affirmatively  appears  from  said  re- 
turn that  this  court  has  never  acquired  ju- 
risdiction of  the  person  of  this  defendant. 

(4)  And  for  other  good  and  sufficient  rea- 
sons apparent  upon  the  face  of  the  return  to 
the  said  writ  of  replevin. 

Wherefore  .  the  defendant  prays  that  the 
said  return  may  be  quashed." 

This  motion  was  denied  and  the  defendant 
allowed  until  the  August  Rule  day  in  which 
to  plead,  on  which  day  he  filed  his  plea  of  not 
guilty.  A  trial  was  had  before  a  jury,  which 
resulted  in  a  verdict  in  favor  of  the  plaintiff. 
Upon  this  verdict  a  judgment  was  rendered 
and  entered  against  the  defendant  and  the 
sureties  upon  his  forthcoming  bond,  which 
judgment  the  defendant  has  brought  here 
for    review. 

The  first  and  second  assignments  are  based 
upon  the  denial  of  the  motion  "to  quash  and 
set  aside  the  sheriff's  return  to  the  writ  and 
summons  in  replevin  issued  in  said  cause.'' 
It  is  contended  by  the  plaintiff  that  these 
assignments  have  been  waived  by  the  defend- 
ant both  [149]  by  the  filing  of  his  forthcom- 
ing bond  and  by  subsequently  pleading  and 
going  to  trial  upon  the  merits,  so  that  they 
arc  not  open  to  consideration  by  us.  While 
there  is  much  conflict  in  the  authorities  upon 
this  point,  we  are  of  the  opinion  that  this 
contention  must  be  sustained.  In  fact,  we 
are  committed  to  the  doctrine  that,  after  the 
denial  of  a  motion  to  set  aside  the  service  of 
the  process  by  which  the  suit  was  commenced 
because  there  was  no  legal  service  upon  tlie 
defendant,  the   defendant  waives  this   point 


by  pleading  issuably  to  the  declaration  and 
going  to  trial  upon  the  merits.  Florida  R. 
Co.  y.  Gensler,  14  Ela.  122.  It  is  true  that 
subsequent  to  this  decision  the  point  was 
again  before  this  court  and  was  left  unde- 
termined because  only  two  members  thereof 
participated  therein.  Mr.  Chief  Justice  Max- 
well held,  as  is  set  forth  in  the  first  headnote 
in  Stephens  v.  Bradley,  24  Fla.  201,  3  So. 
415:  "If  after  special  appearance  to  set  aside 
service  of  summons,  the  court  refusing  to  set 
it  aside,  the  defendant  appears  to  defend  the 
action,  he  will  be  considered  to  have  waived 
the  defect  of  service."  Mr.  Justice  Raney 
refused  to  concur  therein  for  the  reasons 
stated  in  his  opinion.  We  think  that  Mr. 
Chief  Justice  Maxwell  was  right,  and  hereby 
copy  with  approval  the  following  excerpt 
from  his  opinion: 

"The  first  error  assigned  is  against  the  ac 
tion  of  the  court  in  overruling  the  motion 
'to  quash  the  writ  and  in  sustaining  the  serv- 
ice.' We  find  in  the  record  no  moti<m  to 
quash  the  writ,  but  only  to  'quash  the  service 
of  the  writ,'  and  as  to  that  it  is  needless  to 
specify  the  groundfi  of  the  motion,  as  the 
error,  if  there  was  one,  was  cured  under  the 
rule  adopted  in  this  State,  by  the  conduct  of 
the  defendants  in  afterwards  appearing  to 
demur  and  file  pleas.  Florida  R.  Co.  v.  Gens- 
ler,  [150]  14  Fla.  123.  The  statute  which 
authorizes  a  party  to  plead  over  after  hij( 
demurrer  has  been  overruled,  without  being 
deemed  to  have  waived  the  benefit  of  his  de- 
murrer on  appeal  to  this  court,  has  no  appli- 
cation to  a  case  where  a  party,  notwithstand- 
ing defective  process  of  defective  service  of 
process,  waives  his  objections,  whether  over- 
ruled by  the  court  or  not,  by  appearing  gen 
erally  to  defend  the  suit." 

We  are  strengthened  in  the  correctness  of 
this  conclusion  by  the  vigorous  and  well  rea- 
soned opinion  rendered  by  Mr.  Justice  Mar- 
shall in  Corbett  v.  Physicians'  Casualty 
Asso.  135  Wis.  505,  115  1^.  W,  365,  16  L.RA. 
(N.S.)  177.  The  authorities  upon  each  side 
of  the  question  will  be  found  collected  in  the 
case  note  to  this  opinion  on  page  177  of  16 
L.R.A.  One  of  the  latest  and  most  strongly 
reasoned  opinions  on  the  other  side  of  the 
question  is  that  of  Mr.  Justice  Poffenbarger 
in  Fisher  v.  Crowley,  57  W.  Va.  312,  50  S.  E. 
422,  4  Ann.  Cas.  282,  the  effect  of  which  is 
weakened,  however,  by  the  forcible  dissent- 
ing opinion  rendered  by  Mr.  Justice  Sanders. 
A  valuable  cAse  note  will  also  be  found  on 
page  290  of  4  Ann.  Cas.  Even  if  we  should 
hold  that  the  court  erred  in  the  denial  of  the 
motion,  as  to  which  we  express  no  opinion, 
and  should  for  that  reason  reverse  the  judg- 
ment, the  defendant  would  then  be  in  court 
See  Buaard  v.  Houston,  65  Fla.  479,  62  So, 
483,  following  pr^'or  decisions  in  holding  that 
"A  writ  of  error  from  what  purports  to  be  a 
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final  judgment  of  a  Circuit  Court  operates 
att  a  general  appearance  in  the  case  of  the 
parties  taking  the  writ."  Having  reached 
this  conclusion,  it  becomes  unnecessary  to  de- 
termine whether  or  not  the  filing  of  a  forth- 
coming bond  by  the  defendant  in  an  action 
of  replevin  constitutes  a  general  appearance. 
Upon  this  point  also  the  authorities  are  in 
[151]  conflict.  See  Fowler  v.  Fowler,  16 
Okla.  529,  82  Pac.  923;  Cheatham  v.  Morrison, 
37  «.  C.  187,  16  S.  E.  924;  Morrow  v.  Nowell- 
Shapleigh  Hardware  Co.  166  Ala.  331,  61 
8o.    766. 

The  third  and  fourth  assignments  are  as 
follows : 

'*(3)  The  court  erred  in  denying  the  de- 
fendant's motion  made  during  the  progress 
of  the  trial  in  said  cause,  to  strike  from  the 
testimony  in  said  cause  the  question  pro- 
pounded to,  and  the  answer  of  the  witness, 
Walter  L.  Spitler,  relating  to  the  place  where 
the  property  in  litigation  was  located  at  the 
time  of  the  commencement  of  this  suit. 

"(4)  The  court  erred  in  refusing  to  strike 
from  the  testimony  in  said  cause  the  fact 
testified  to  by  the  witness  Walter  L.  Spitler, 
that  the  property  in  litigation  was  within 
the  county  of  Pinellas  at  the  time  of  the 
commencement  of  this  suit,  and  within  said 
county  was  levied  upon  by  the  sheriff  imder 
the  writ  of  replevin  issued  in  said  cause." 

The  bill  of  exceptions  discloses  the  follow- 
ing proceedings  relative  to  these  assign- 
ments : 

**0n  the  12th  day  of  September,  A.  D.,  1913» 
during  a  term  of  said  court,  the  issue  joined 
between  the  parties  came  on  to  be  tried 
before  a  jury,  and  thereupon  the  plaintiff,  be- 
ing sworn  in  his  own  behalf,  in  answer  to 
an  interrogatory  thereto,  testified  in  sub- 
stance: That  the  property  described  in  the 
writ  of  replevin  was  located  in  the  county 
of  Pinellas,  State  of  Florida,  at  the  time  of 
the  commencement  of  his  suit,  and  within 
said  county  was  levied  upon  by  the  sheriff 
under  the  said  writ. 

But  to  the  said  matter  so  offered  to  be 
proved  by  the  said  witness,  the  said  Walter 
L.  Spitler,  the  defendant  did  then  and  there 
object  by  moving  the  court  to  strike  from  the 
testimony  in  said  cause  the  said  interrogatory 
[152]  and  the  said  matter  just  stated  as  in 
answer  thereto,  upon  the  following  grounds: 

(1)  Because  the  testimony  offered  to  be 
proved  by  the  said  witness  was  with  reference 
to  a  fact  not  properly  in  issue  under  the 
pleadings. 

(2)  Because  the  declaration  contained  no 
allegation  of  the  place  in  which  the  said 
property  sought  to  be  replevied  was  sup- 
posed  to   be   detained. 

(3)  Because  the  declaration  filed  by  the 
plaintiff  contained  no  statement  as  to  the 
locality  of  the  action. 
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But  the  said  Judge  did  then  and  there  over- 
rule the  said  objections  by  denying  the  said 
motion  of  the  defendant;  and  admitted  the 
said  testimony.  To  which  ruling  the  defend- 
ant then  and  there  excepted." 

As  will  be  seen,  it  does  not  clearly  appear 
whether  the  defendant  interposed  an  objec- 
tion to  the  question  propounded  prior  to  the 
answer  of  the  witness  thereto  or  waited  un- 
til after  the  witness  had  given  his  answer 
and  then  moved  to  strike  both  the  question 
and  the  answer.  As  we  have  repeatedly  held, 
it  is  the  duty  of  a  party  resorting  to  an 
appellate  court  to  make  the  errors  complained 
of  clearly  to  appear,  if  they  in  truth  exist, 
every  presumption  being  in  favor  of  the  cor- 
rectness of  the  respective  rulings  of  the  trial 
court.  McKinnon  v.  Lewis,  60  Fla.  126,  63 
So.  940,  and  prior  decisions  therein  cited. 
See  also  Cross  v.  Aby,  66  Fla.  311,  46  So. 
820;  Seaboard  Air  Line  Ry.  v.  Harby,  66  Fla. 
666,  46  So.  690;  Covington  v.  Clemmons,  61 
Fla.  161,  66  So.  81,  in  all  of  which  cases  we 
were  confronted  with  a  similar  difiiculty  to 
the  one  encoimtered  here.  We  would  also 
refer  to  our  discussion  as  to  the  proper  course 
to  pursue  in  objecting  to  proffered  testimony 
and  in  moving  to  strike  out  improper  testi- 
mony in  McMillan  v.  Reese,  61  Fla.  360,  65 
So.  [153]  388.  In  either  event,  we  are  of  the 
opinion  that  no  error  has  been  made  to  ap- 
pear to  us.  The  defendant  did  not  see  fit  to 
test  the  sufiiciency  of  the  declaration  by  de- 
murring thereto,  as  he  might  have  done  if  he 
had  conceived  that  it  was  defective  in  failing 
to  specify  the  county  in  which  the  property 
which  formed  the  subject-matter  of  the  con- 
troversy was  detained,  but  pleaded  to  the 
declaration  and  went  to  trial  on  the  merits. 
The  testimony  complained  of  would  seem  to 
be  perfectly  relevant  and  proper.  See  Tem- 
ple V.  Florida  Land,  etc.  Co.  23  Fla.  400,  2 
So.  773,  wherein  it  was  held  that  venue  laid 
in  the  margin,  as  was  done  in  the  instant 
case,  though  not  repeated  in  the  body  of 
the  declaration,  is  sufficient  though  the  action 
be  local.  What  we  have  said  also  sufficiently 
disposes  of  the  fifth  assignment,  which  is  to 
the  effect  that  the  declaration  fails  to  state 
a  cause  of  action.  We  cannot  consider  the 
sixth  assignment,  which  is  based  upon  the 
denial  of  the  motion  for  a  new  trial,  for  the 
reason  that  such  ruling  was  not  excepted 
to.  Johnson  v.  State,  53  Fla.  42,  43  So.  430; 
Phillips  V.  State,  62  Fla.  77,  57  So.  341; 
Andrews  v.  State,  65  Fla.  377,  61  So.  975. 
The  remaining  assignment  that  the  judgment 
was  contrary  to  law  has  been  disposed  of  in 
our  discussion  of  tlie  other  assignments. 
Having  found  no  reversible  error,  the  judg- 
ment must  be  affirmed. 

Taylor,  Cockrell,  Hocker  and  Whitfield, 
JJ.,  concur. 
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NOTE. 

Waiver  of   Speoial  Appearance  by 
Pleading  to  Merits. 

View  That  Special  Appearance  Is  Not 

Waived, 

The  holding  in  Fisher  v.  Crowley,  57  W. 
Va.  312,  4  Ann.  Cas.  282,  that  a  plea  to  the 
merits    by   a   defendant   who   has   appeared 
specially  for  the  purpose  of  objecting  to  the 
jurisdiction  of  the  court  does  not  waive  the 
special  appearance,  finds  support  in  a  num- 
ber of  recent  cases.    St.  Louis,  etc.  R.  Co.  v. 
LoughmiUer,  193  Fed.  6S9;   Foster  Milburn 
Co.  V.  Chinn,  202  Fed.  176,  122  C.  C.  A.  577 ; 
Kuzma  v.  Witherbee,  232  Fed.  286;  State  v. 
District   Ct.    61   Mont.    503,    154    Pac.   200; 
Woodard   v.    Tri-State   Milling   Co.    142    N. 
C.  100,  55  S.  E.  70;  Lemly  v.  Ellis,  143  N.  C. 
200,  65  S.  E.  629;  Mills  v.  Hansel,  168  N.  C. 
661,  86  S.  E.  17;  American  Electrical  Works 
V.  Devaney,  32  R.  I.  292,  79  Atl.  678.     See 
also  Austin  Mfg.  Co.  v.  Himter,  16  Okla.  86, 
86  Pac.  293;  St.  Louis,  etc.  R.  Co.  v.  Clark, 
17  Okla.  662,  87  Pac.  430;  Cameron  v.  Con- 
solidated School  Dist.  No.  1,  44  Okla.  67,  143 
Pac.  182.    Compare  Sanderson  v.  Bishop,  171 
Fed.   769.     Thus  in   Foster  Milburn   Co.  v. 
Chinn,   supra,   the  court  said:      *'It  is  cer- 
tainly the  general  rule  of  the  federal  courts 
that  an  objection  once  taken  to  the  jurisdic- 
tion is  not  waived  by  the  defendant's  subse- 
quently answering  and  taking  part  in  the 
trial."     In  Kuzma  v.   Witherbee,  supra,   it 
appeared  that  the  defendant  had,  by  filing 
an  affidavit  of  merits,  obtained  an  extension 
of  time  to  answer  pending  the  determination 
of  certain  motions  to  quash  the  service  of  a 
summons  and  to  dismiss  for  want  of  jurisdic- 
tion.    He  had  appeared   specially,  to  make 
the  motion  and  the  order  of  extension  re- 
cited   that    fact,    and    stated    that   the    ex- 
tension was  without  prejudice  to  the  motions. 
The  court  said  that  the  affidavit  of  merits 
under  those  circumstances  was  not  a  waiver 
of  jurisdiction  over  the  person,  and  did  not 
make   the   special   appearance   void.     So   in 
MiUs  V.  Hansel,  168  N.  C.  651,  85  S.  E.  17, 
wherein    the   objections   made   on    a   special 
appearance  were  overruled  and  the  defendant 
then  defended  on  the  merits,  the  court  said 
that  in  doing  so  he  waived  all  objections  ex- 
cept those  set  out  in  the  special  appearance. 

A  plea  to  the  merits  by  a  defendant  who 
has  appeared  specially  for  the  purpose  of 
objecting  to  the  jurisdiction  of  the  court 
does  not  waive  the  special  appearance  if  he 
preserves  his  objection  in  all  the  subsequent 
proceedings.  Spratley  v.  Louisiana,  etc.  R. 
Co.  77  Ark.  412,  95  S.  W.  776;  Adams  Mach. 
C^.  V.  Castleberry,  84  Ark.  673,  106  S.  W. 
940;  Beai-Doyle  Dry  Goods  Co.  v.  Odd  Fel- 
lows Bldg.  Co.  109  Ark.  77,  158  S.  W-  955; 


Bell  V.  New  Orleans,  etc.  R.  Co.  2  Ga.  App. 
812,  59  S.  E.  102;  Stephens  v.  MoUoy,  oO 
Misc.  518,  99  N.  Y.  S.  385;  See  also  Geor- 
gia Medical  College  v.  Rushing,  124  Oa.  239, 
52  S.  E.  333;  Whitfield  v.  Whitfield,  127  Ga. 
419,  56  S.  E.  490,  9  L.R.A.(N.S.)  593;  Stall- 
ings  V.  Stallings,  127  Ga.  46,  56  S.  E.  469 
Thus  in  Spratley  v.  Louisiana,  etc.  R.  Co. 
supra,  the  court  said:  "There  is  no  doubt  but 
that  where  a  party,  who  has  not  been  served 
with  summons,  answers,  consents  to  a  con 
tinuance,  goes  to  trial,  takes  an  appeal,  or 
does  any  other  substantial  act  in  a  cause, 
such  party  by  such  act  will  be  deemed  to 
have  entered  his  appearance.  But  this  rule 
of  practice  does  not  apply  in  cases  where  the 
party  on  the  threshold  objects  to  the  juris- 
diction of  his  person,  and  maintains  his  ob- 
jection in  every  pleading  he  may  thereafter 
file  in  the  case.  Where  he  thus  preserves  his 
protest,  he  cannot  be  said  to  have  waived  his 
objection  to  the  jurisdiction  of  his  person." 
And  in  Bell  v.  New  Orleans,  etc.  R.  Co.  2  Ga. 
App.  812,  59  S.  E.  102,  the  court  said  that 
it  was  the  privilege  of  a  defendant  to  file  a 
demurrer,  thereby  pleading  to  the  merits, 
without  waiving  the  right  to  object  to  the 
service,  on  expressly  stating  that  it  was 
filed  subject  to  the  action  of  the  court  on  the 
preliminary  question. 

A  plea  to  the  merits  by  a  defendant  who 
has  appeared  specially  for  the  purpose  of 
objecting  to  the  jurisdiction  of  the  court  does 
not  waive  tlie  special  appearance  if  he  takee 
an  exception  to  the  ruling  of  the  court.  Bes 
Line  Constr.  Co.  v.  Schmidt,  16  Okla.  429,  85 
Pac.  711;  St.  Louis,  etc.  R.  Co.  v.  Clark,  17 
Okla.  562,  87  Pac.  430.  Thus  in  the  case  last 
cited,  it  was  held  that  where  a  court  has 
no  jurisdiction  of  the  person  of  a  defendant, 
and  the  defendant  appears  specially  for  the 
purpose  of  calling  the  attention  of  the  court 
to  the  want  of  jurisdiction  and  the  court 
thereupon  overrules  his  objection  to  the  juris- 
diction, he  may  save  his  exception,  file  his  an- 
swer and  proceed  to  trial  without  waiving 
the  error.  In  Iddle  v.  Hamler  Boiler,  etc.  Co. 
132  La.  476,  61  So.  532,  the  court  held  that 
a  defendant  who  had  appeared  specially  for 
the  purpose  of  objecting  to  the  jurisdiction 
of  the  court,  by  thereafter  appearing  gener- 
ally, waived  the  special  appearance  by  fail- 
ing to  secure  a  ruling  on  his  objection  and 
take  exception  thereto.  See  to  the  same 
effect  City  Nat.  Bank  v.  Walker,  130  La.  810, 
58  So.  680. 

But  though  a  plea  to  the  merits  after  the 
overruling  of  an  objection  to  the  jurisdiction 
made  on  a  special  appearance  does  not  waive 
the  appearance,  a  demand  for  affirmative  re- 
lief on  the  part  of  the  defendant  will  do  so. 
Woodhouse  v.  Nelson  Land,  etc.  Co.  91  Kan. 
823,  139  Pac.  356;  Austin  Mfg.  Co.  v.  Hunter, 
16  Okla.  86,  86  Pac.  293;  Cameron  v.  Con- 
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■olidated  School  Dist.  No.  1,  44  Okla.  67, 
143  Pac.  182;  Southwestern  Broom,  etc.  Co. 
V.  City  Nat.  Bank  (Okla.)  153  Pac.  204; 
Hamra  v.  Fitzpatrick  (Okla.)  154  Pac.  665. 
In  the  case  last  cited,  the  court  stated  the 
rule  as  follows:  "Whatever  error  there  may 
have  been  in  the  overruling  of  this  special 
appearance  has  been  waived  by  the  defend- 
ants. The  action  of  injunction  being  a 
transitory  action,  defendants  could  not  ob- 
ject to  the  court's  jurisdiction  of  the  subject- 
matter  of  the  action  and  their  special  appear- 
ance could  only  go  to  the  jurisdiction  of  the 
trial  court  over  their  persons.  When  the  de- 
fendants sought  to  counterclaim  against  the 
plaintiiTs  for  damages  because  of  the  issuing 
of  a  temporary  injunction,  as  they  did  in 
their  answer,  they  submitted  themselves  to 
the  jurisdiction  of  the  court,  and  waived  any 
error  the  court  may  have  conunitted  in 
overruling  their  special  appearance.''  And 
in  Wood  house  ▼.  Nelson  Land,  etc.  Co.  91 
Kan.  823,  139  Pac.  356,  the  court  said:  "The 
defendant  abandoned  its  attitude  of  protest 
and  appealed  to  the  general  jurisdiction  of 
the  court  for  an  affirmative  order  beneficial 
to  itself.  This  constituted  a  general  appear- 
ance and  rendered  the  character  of  the  orig- 
inal service  immaterial." 

View  that  Special  Appearance  Is  Waived. 

In  some  jurisdictions  it  has  been  held  re- 
cently that  a  plea  to  the  merits  after  the 
overruling  of  an  objection  to  the  jurisdiction 
by  a  defendant,  who  has  appeared  specially, 
waives  the  special  appearance. 

Alabama, — ^De  Jamette  y.  Breyfus,  166 
Ala.  138,  51  So.  932. 

California. — See  Sheldon  v.  Landwehr,  159 
Cal.  778,  116  Pac.  44. 

Florida. — ^Putnam  Lumber  Co.  v.  Ellis- 
Young  Ca  50  Fla.  251,  39  So.  193.  And  see 
the  reported  case. 

/«tnot«.— People  v.  Smythe,  232  111.  242, 
83  N.  £.  821.  See  also  Supreme  Hive  Ladies, 
etc.  v.  Harrington,  227  111.  511,  81  N.  E.  533. 

M  a88achusett  s^—Gahm  v.  Wallace,  206 
Mass.  39,  91  N.  E.  1002.  Compare  Cheshire 
Nat.  Bank  v.  Jaynes,  112  N.  E.  500;  Rey- 
nolds V.  Misosuri,  etc.  R.  Go.  113  N.  E.  413. 

Missouri, — Thomasson  v.  Mercantile  Town 
Mut.  Ins.  Co.  217  Mo.  485,  116  S.  W.  1092; 
Allen  V.  Welch,  125  Mo.  App.  278,  102  S.  W. 
665;  Lesan  Advertising  Co.  v.  Castleman,  165 
Mo.  App.  576,  148  S.  W.  433.  See  also  Walsh 
v.  Pulitzer  Pub.  Co.  183  S.  W.  587. 

Nebraska. — Lowe  v.  Riley,  57  Neb.  252, 
77  N.  W.  758;  Barry  v.  Wachosky,  57  Neb. 
534,  77  N.  W.  1080;  Piano  Mfg.  Co.  v.  Nord- 
strom, 63  Neb.  123,  88  N.  W.  164;  Stelling  v. 
Peddicord,  78  Neb.  779,  111  N.  W.  793;  Her- 
polsheimer  v.  Acme  Harvester  Co.  83  Neb 
63,  119  N.  W.  30;  Sampson  v.  Northwestern 


Nat.  L.  Ins  Co.  85  Neb.  319,  123  N.  W.  302. 
See  also  Montague  v.  Maorunda,  71  Neb.  805, 
99  N.  W.  653. 

North  Dakota, — Heard  v.  Holbrook,  21  N. 
D.  348,  131  N.  W.  261. 

Pennsylvania, — Kane,  etc.,  R.  Co.  v.  Pitts- 
burgh, etc.  R.  Co.  241  Pa.  St.  608,  88  Atl. 
793. 

South  Carolina. — Garrett  v.  Herring  Fur- 
niture Co.  69  S.  C.  278,  48  S.  E.  254;  Elms 
V.  Southern  Power  Co.  79  S.  C.  502,  60  S.  E. 
1110. 

TesMS. — ^Missouri,  etc.  R.  Co.  v.  Scoggin, 
57  Tex.  Civ.  App.  349,  123  S.  W.  229;  Boles 
V.  Adams,  173  S.  W.  561. 

Washington. — In  re  Martin's  Estate,  82 
Wash.  226,  144  Pac.  42. 

Wisconsin. — Corbett  v.  Physicians'  Casu- 
alty Assoc.  135  Wis.  505,  115  N.  W.  365,  16 
L.R.A.(N.S.)  177.  See  also  State  v.  Hilgen- 
dorf,  136  Wis.  21,  116  N.  W.  848. 

Thus  in  Allen  v.  Welch,  126  Mo.  App.  278, 
102  S.  W.  666,  after  holding  that  the  service 
of  a  notice  of  the  day  on  which  a  petition 
would  be  presented  in  a  proceeding  for  the 
opening  of  a  private'  road  was  insufficient 
and  that  the  county  court  would  have  had  no 
jurisdiction  to  entertain  the  proceedings  had 
the  defendant  refrained  from  making  a  gen- 
eral appearance,  the  court  said:  "But,  after 
his  plea  to  the  jurisdiction  was  overruled, 
he  contested  the  merits  of  the  application, 
agreed  to  a  continuance  in  the  county  court 
and,  when  finally  defeated  in  that  court,  ap- 
pealed to  the  circuit  court  from  the  judgment 
entered.  These  acts  constituted  a  general  ap- 
pearance and  unless  we  should  sanction  the 
contention  that  the  service  of  notice  in  the 
exact  ma.nner  prescribed  by  the  statute  was 
a  condition  precedent  to  the  conferring  of 
jurisdiction  over  the  subject-matter  of  the 
cause,  we  must  hold  that  the  general  ap- 
pearance of  defendant  dispensed  with  the 
service  of  legal  notice  and  gave  the  court 
jurisdiction  over  his  person."  In  Stelling  v. 
Peddicord,  78  Neb.  779,  111  N.  W.  793,  the 
defendant  appeared  specially  and  objected 
to  the  sufficiency  of  the  service  of  process. 
After  the  overruling  of  that  objection  he  filed 
an  answ^er,  wherein  after  pleading  to  tlie 
^risdiction  he  averred  a  defense  on  the 
merits.  The  court  said:  "Nothing  was  gained 
by  including  this  objection  with  a  plea  to 
the  merits,  because  it  is  well  settled  that, 
where  an  objection  of  this  kind  is  brought 
to  the  attention  of  the  court  by  special  ap- 
pearance, and  the  defendant  goes  further  and 
enters  a  general  appearance,  or  invokes  the 
powers  of  the  court  for  any  other  purpose, 
such  defects  in  the  service  are  waived.  .  .  . 
This  rule  is  reasonable.  The  only  object  of 
the  service  of  original  process  is  to  give  the 
defendant  an  opportimity  to  make  a  defense. 
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and  after  a  defendant  has  appeared  in  a 
cause,  and  made  his  defense  on  the  merits,  it 
would  be  absurd  to  withhold  an  adjudication 
on  the  ground  that  the  notice  giving  him 
an  opportunity  to  make  his  defense,  and  of 
which  he  had  availed  himself,  had  been  ir- 
regularly served."  So  in  Sheldon  v.  Land- 
wehr,  159  Cal.  778,  116  Pac.  44,  wherein  it 
was  contended  that  the  defendant's  attorney 
had  appeared  specially  to  move  for  a  con- 
tinuance the  court  said  that  he  waived  that 
appearance  "by  remaining  during  the  trial, 
cross-examining  witnesses,  making  objections, 
and  otherwise  taking  part  in  the  proceedings 
on  behalf  of  his  client."  Likewise  in  Heard 
v.  Holbrook,  21  N.  D.  348,  131  N.  W.  251, 
the  court  said:  "By  moving  for  a  change 
of  venue,  and  by  answering  and  going  to  trial 
on  the  merits,  it  is  entirely  clear  under  the 
statute,  as  it  has  existed  since  January,  1896, 
that  defendant  waived  the  benefit  of  her  spe- 
cial appearance,  and  forever  foreclosed  her 
right  to  urge  a  lack  of  jurisdiction  of  the 
justice." 

On  the  other  hand  in  Cheshire  Nat.  Bank 
V.  Jaynes  <Mass.)  112  N.  E.  500,  wherein 
the  defendant,  after  the  entry  of  an  order  of 
the  superior  court  to  the  effect  that  he  could 
not  appear  specially  but  must  submit  to  the 
jurisdiction  generally  if  he  desired  to  make 
any  contest,  answered  generally  attempting 
to  continue  his  special  appearance  and  also 
filed  cross  interrogations  for  the  taking  of  a 
deposition  without  questioning  the  jurisdic- 
tion, it  was  held  that  he  had  not  waived  his 
special  appearance  or  submitted  himself  gen- 
erally to  the  jurisdiction  of  the  court.  The 
court  said.  "After  having  raised  the  point 
seasonably,  he  did  not  waive  it  by  proceed- 
ing in  accordance  with  the  rulings  of  the 
court,  which  until  reversed  were  the  law  of 
the  trial."  And  in  Reynolds  v.  Missouri,  etc. 
R.  Co.  (Mass.)  113  N.  E.  413,  the  court  said: 
"There  has  been  no  waiver  of  the  plea  to  the 
jurisdiction  which  seasonably  was  filed  by 
the  railway  company.  The  argument  of  the 
question  whether  a  preliminary  injunction 
ought  to  issue  was  made  with  reservation  of 
all  rights  under  the  plea  to  the  jurisdiction. 
The  argument  was  invited  by  the  judge. 
He  made  a  finding  to  the  effect  that  counsel 
plainly  relied  on  the  jurisdictional  point  and 
did  not  waive  it,  and  by  permission  argued 
other  points  only  in  case  the  court  should  be 
against  him  on  the  question  of  jurisdiction. 
This  finding  was  right.  The  conduct  of  the 
defendant's  attorney  constituted  no  waiver 
of  the  plea  to  the  jurisdiction  and  was  far 
from  being  in  substance  a  general  appear- 


ance. 
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MAI.ON)B 

v. 

TOPFER. 

Maryland  Court  of  Appeals — January  20, 

1915. 

125  Md,  157;  93  Atl.  397. 


Parent  and  CUld  —  Action  for  Seduc- 
tion »  Bight  of  Mother. 

A  divorced  wife,  who  has  the  custody  of 
and  has  supported  a  minor  daughter  of  the 
marriage,  although  the  court  has  not  granted 
her  the  exclusive  custody,  may  maintain  an 
action  for  seduction  of  the  daughter. 

[See  note  at  end  of  this  case.] 

Same. 

A  divorced  wife  held  to  have  the  custodv 
of  a  minor  daughter  of  the  marriage,  so  as 
to  entitle  her  to  sue  for  seduction  of  the 
daughter. 

[See  note  at  end  of  this  case.] 

Judsmenta  -—  Vaoation* 

A  judgment  will  not  be  stricken  without 
reasonable  proof  of  circumstances  which 
nuike  it  inequitable. 

Vacation  for  Frand  —  Evidence. 

A  judgment  will  not  be  stricken  on  the 
ground  that  it  was  obtained  through  fraud, 
in  the  absence  of  proof  of  plaintiff's  fraud 
and  deceit. 

Action  by  Another  for  Same  Canse. 

A  judgment  awarding  a  divorced  mother 
damages  for  seduction  of  a  minor  daughter 
in  her  custody  will  not  be  set  aside  because 
the  father,  who  was  without  right,  had  also 
instituted  suit  for  the  seduction. 

Existence  of  Defense  —  Failure  to  Pre- 
sent. 

A  judgment  will  not  be  vacated  on  the 
theory  that  defendant  had  a  meritorious  de- 
fense, where  he  did  not  claim  to  have  been 
surprised  and  at  trial  made  no  effort  to 
present  it. 

Appeal  from  Circuit  Court,  ]>orchester 
County. 

Action  for  damages.  Annie  R.  Topfer, 
plaintiff,  and  Avery  Todd  Mak>ne,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The   facts  are   stated   in  the  opinion.     Af- 

FIKMia). 

Alonsso  L.  Miles  and  E.  Stanley  Toadtrin 
for  appellant. 

Alexander  M.  Jackson  for  appellee. 

[158]  Stookbridge,  J.— The  record  in  this 
case  involves  two  appeals;  one  an  appeal 
from  a  judgment  rendered  against  the  appel- 
lant in  a  suit  for  damsjj^es  for  the  seduction 
of  the  minor  daughter  of  the  plaintiff;  the 
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Its  Md,  157. 
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tfther,  an  appeal  from  the  action  of  the  Cir- 
cuit Court  for  Dorchester  County  in  refusing  a 
motion  to  strike  out  the  judgment  which  had 
been  entered.  These  appeals  will  be  consid- 
ered in  order. 

In  the  first  appeal  seven  exceptions  were 
reserved;  six  relating  to  evidence,  and  the 
seventh  to  the  action  of  the  trial  Court  upon 
the  prayers;  but  they  all  present  one  and 
the  same  question,  and  need  not  be  discussed 
in  detail. 

The  material  issue  in  the  case  is,  whether 
the  mother  of  a  girl  who  has  been  seduced 
can  maintain  an  action  for  damages  for  the 
seduction,  the  father  being  still  alive,  but  the 
[15d]  mother  having  been  divorced  from  the 
father  by  a  decree  of  a  Court  of  competent 
jurisdiction.  No  question  is  involved  in  this 
case  of  the  right  of  a  father  to  sustain  such 
an  action,  but  the  contention  of  the  appellant 
is  that  the  mother  has  no  such  right.  Wheth- 
er the  mother,  after  the  death  of  the  father 
has  a  right  of  action  for  the  seduction  of  a 
minor  daughter,  there  being  in  fact  no  rela- 
tion of  master  and  servant  between  them,  has 
been  a  matter  of  some  discussion.  The  Eng- 
lish Courts  have  held  positively  that  no 
such  right  exists,  and  the  Courts  in  this 
country  are  divided.  In  Logan  v.  Murray,  6 
Serg.  AH.  (Pa.)  175,  9  Am.  Dec.  422,  and 
in  South  V.  Denniston,  2  Watts  (Pa.)  477, 
the  right  to  maintain  such  action  was  ex- 
pressly denied,  it  being  said  by  Gibson,  C.  J., 
in  the  latter  case,  that  "nothing  is  more  sure 
than  that  a  mother  is  not  entitled  to  the 
service  of  her  child  by  the  common  law."  So 
in  Bartley  v.  Richtmyer,  4  N.  Y.  38,  53  Am. 
Dec.  338,  Bronson,  J.,  says  that  in  his  opinion 
the  mother  has  no  such  right;  while  In  Mat- 
ter of  Ryder,  11  Paige  (N.  Y.)  185,  Chan- 
cellor Woolworth  is  equally  emphatic  that 
the  mother  has  the  right.  In  Gray  v.  Dur- 
land,  50  Barb.  (N.  Y.)  100,  the  question  is 
ably«  examined  and  the  decisions  on  both 
sides  of  the  question  presented,  and  the  Court 
comes  to  the  conclusion,  that  a  mother  has 
the  same  right  to  the  services  of  a  minor 
child  that  the  father  would  have^  if  living. 
This  is  also  the  view  of  the  Courts  in  Massa- 
chusetts (Dedham  v.  Katick,  16  Mass.  135)  ; 
New  Hampshire  (Hammond  y.  Corbett,  60 
N.  H.  501,  9  Am.  Rep.  288)  ;  Connecticut 
(Matthewson  v.  Perry,  37  Conn.  436,  9  Am. 
Rep.  339)  ;  New  Jersey  (Coon  v.  Moffet,  3 
N.  J.  L.  583,  4  Am.  Dec.  392),  and  Tennessee 
(Parker  v.  Meek,  3  Sneed  29).  The  lower 
Courts  in  New  York  favored  the  right  of 
action  by  the  mother,  but  the  subject  did  not 
come  before  the  Court  of  Appeals  until  Fur- 
man  V.  Van  Sise,  66  N.  Y.  435,  15  Am.  Rep. 
441,  when  the  Court  passed  on  the  question 
for  the  first  time,  and  sustained  the  right  of 
action  by  the  mother,  holding  affirmatively 


a  right  to  the  service  of  the  minor  children 
by  the  mother,  and  thus  overruling  so  much 
of  the  dicta  of  Bartley  v.  Richtmyer,  as  de- 
nied it.  This  case  was  subsequei^tly  approved 
in  Massachusetts  in  Blanchard  v.  [160]  Ils- 
ley,  120  Mass.  487,  21  Am.  Rep.  536.  So  it 
may  be  concluded  on  the  whole,  that  as  a 
general  proposition  the  right  to  maintain 
such  an  action  on  behalf  of  the  mother  is 
sustained. 

The  case  of  Parker  v.  Meek,  supra,  goes 
further  than  any  of  the  other  cases,  and  it  is 
doubtful  whether  Courts  in  other  jurisdic- 
tions would  be  prepared  to  go  to  the  length 
the  Court  did  in  that  case,  as  there  a  re- 
covery was  allowed  on  the  suit  of  the  mother 
for  the  seduction  of  a  daughter  who  was  an 
adult. 

If  we  tiu-n  from  the  decisions  elsewhere  to 
those  in  this  State,  the  important  case  is  that 
of  Keller  v.  (Donnelly,  6  Md.  217,  in  which 
Justice  Le  Grand,  after  quoting  from  the  case 
of  Mercer  v.  Walmsley,  6  Har.  &  J,  27,  9 
Am.  Dec.  486,  says,  *'But  whatever  may  be 
the  true  character  of  the  guardianship  which 
the  common  law  casts  upon  the  mother,  one 
thing  is  certain,  that  during  the  minority  of 
the  child  tmy  one  standing  in  loco  parentis, 
and  she  being  in  her  service,  may  maintain 
an  action." 

None  of  the  cases  referred  to,  however,  are 
cases  in  which  the  parents  had  been  legally 
separated  by  a  divorce,  but  both  were  still 
living  at  the  time  of  the  suit.  They  have 
all  arisen  where  the  father  had  died,  either 
after  the  seduction,  or  in  any  case  before  the 
suit  was  brought.  So  far  as  the  industry 
of  coimsel  has  been  able  to  bring  to  the  at- 
tention of  the  Court,  or  the  examination 
which  the  Court  has  made,  has  extended, 
there  has  been  no  case  in  which  the  element, 
now  presented  of  the  parents  being  divorced 
has  entered  into  it,  and  to  this  extent  the 
case  must  be  one  of  first  impression.  If  the 
decree  of  divorce  had  in  terms  conferred  the 
guardianship  and  control  of  the  minor  child 
upon  either  parent,  it  needs  no  argument  to 
demonstrate  that  the  parent  to  whom  such 
guardianship  had  been  committed  would  be 
entitled  to  bring  and  maintain  the  suit;  but 
in  this  case  the  decree  was  entirely  silent 
upon  that  point. 

Whether  either  parent  has  by  his  or  her 
act  forfeited  the  parental  rights  with  respect 
to  their  child,  has  several  times  [161]  been 
considered.  If  such  be  the  case  the  parent 
so  forfeiting  his  or  her  right,  would  thereby 
be  debarred  from  maintaining  such  an  action 
as  the  present  one.  That  a  parent  may  de- 
stroy the  relation  by  abandonment,  neglect  or 
cruelty  seems  well  established,  but  "in  what 
manner  and  by  what  acts  this  can  be  done 
must  depend  upon  the  special  circumstances 
in  each  case."  Greenwood  v.  Greenwood,  28 
Md.  381. 


1274 


CITE  THIS  VOL.  ANN.  CAS.  1916E. 


This  makes  necessary  a  summary  of  the 
facts  brought  out  by  the  testimony.  At  the 
time  when  the  divorce  was  granted,  Mr.  Xop- 
fer  was  in  Philadelphia,  Mrs.  Topfer  in  Pitts- 
burg on  a  visit,  and  the  daughter,  Hazel,  in 
Salisbury  with  her  grandmother,  whom  she 
helped  in  the  performance  of  various  house- 
hold duties.  Ihe  divorce  was  granted  in 
January,  1012,  and  in  the  fall  Mrs.  Topfer 
returned  to  Salisbury.  At  that  time  Hazel 
had  left  her  grandmother's  home  and  was 
boarding  with  a  Mrs.  Goulbourn,  her  motiier 
paying  the  board.  While  it  is  not  directly 
so  testified,  the  apparent  occasion  for  this 
change  was  that  Hazel  had  secured  employ- 
ment with  the  Telephone  Company.  Upon 
Mrs.  Topfer's  return  to  Salisbury,  Hazel  left 
Mrs.  Goulbourn 's,  and  thereafter  made  her 
home  with  her  mother.  The  pay  she  received 
from  the  Telephone  Company  was  small,  and 
except  upon  one  occasion,  it  was  turned  over 
to  her  mother,  who  used  it  in  her  home  and 
in  providing  clothing  for  Hazel.  In  March, 
1913,  Hazel  had  to  give  up  her  position  be- 
cause of  her  condition,  and  from  that  time 
until  her  child  was  born  in  July  she  helped 
about  her  mother's  house,  cooking,  washing, 
ironing  and  caring  for  two  little  girls.  During 
all  of  this  time,  from  January,  1912,  to 
July,  1913,  Mr.  Topfer  made  no  demand  what- 
ever upon  her  for  any  service,  and  so  far  as 
the  evidence  for  the  plaintiff  discloses  con- 
tributed nothing  towards  her  support.  When 
she  was  about  to  be  confined  her  mother  pur- 
chased some  underclothing  for  her,  a  few 
infant's  clothes,  and  took  her  to  Baltimore 
to  the  University  Hospital.  After  her  con- 
finement and  the  death  of  the  child,  she  re< 
turned  to  Salisbury  for  a  time,  just  how  long 
does  not  clearly  appear. 

[162]  The  defendant  offered  no  testimony 
in  contradiction  of  any  of  this  evidence,  but 
contented  himself  with  the  introduction  of 
two  letters  written  by  Hazel,  which  showed 
nothing  more  than  that  the  relations  between 
mother  and  daughter  were  far  from  pleasant, 
that  the  latter  was  very  unwilling  to  injure 
the  defendant  in  any  way,  and  that  Mrs. 
Topfer  made  her  daughter's  life  very  im- 
happy. 

Upon  this  evidence  there  is  no  room  for 
argument  that  the  mother  was  the  parent 
who  assumed  sole  control  over  the  daughter, 
and  that  the  rights  of  the  father  at  common 
law  were  forfeited,  if  not  abrogated.  Upon 
the  motion  to  strike  out  the  judgment,  the 
father  was  placed  upon  the  stand,  but  he  did 
not  contradict  any  of  the  material  allegations 
of  the  plaintiff.  His  testimony  showed  that 
from  Philadelphia  he  had  gone  to  Indian- 
apolis, and  then  returned  to  Baltimore.  That 
an  irregular  correspondence  had  been  main- 
tained between  him  and  his  daughter  also 
appears.  He  claims  to  have  sent  her  five 
dollars  upon  one  occasion;  on  another  to  have 


bought  her  a  dress,  and  to  have  paid  her 
board  for  two  weeks  in  Baltimore  during  the 
three  months  she  spent  there  in  the  fall  after 
her  child  was  born.  When  she  paid  that 
visit,  he  told  her,  "You  can  stay  here  as  lon^ 
as  you  want  to  work  and  pay  your  board; 
the  rest  of  the  money  you  can  keep  for  your 
clothes."  He  does  not  claim  that  she  ren 
dered  him  any  service,  or  that  he  ever  de- 
manded any  of  her.  Various  letters  from  her 
to  her  father  were  offered,  and  even  if  these 
were  admissible  in  evidence,  which  they 
clearly  were  not,  they  would  show  nothing 
more  than  the  unhappy  relations  between  the 
mother  and  daughter. 

If  this  evidence  of  the  father,  which  was 
Dot  offered  until  the  hearing  of  the  motion 
to  strike  out  the  judgment,  had  been  pro- 
duced at  the  hearing  of  the  case,  it  would  not 
have  established  any  right  of  service,  due  to 
him,  which  he  had  not  forfeited  by  his  aban- 
donment and  neglect.  The  action  of  the  Cir- 
cuit Court  must,  therefore,  be  sustained  upon 
the  main  branch  of  the  caae. 

[163]  At  the  same  term  at  which  the  judg- 
ment was  entered  a  motion  was  made  to 
strike  it  out,  and  six  grounds  were  assigned. 
These  can  be  briefly  disposed  of.  The  fifth 
was  purely  formal  and  calls  for  no  comment. 
The  law  governing  such  applications  is  clear 
ly  and  concisely  stated  by  Mr.  Poe  (II  Poe. 
sec.  392)  when  he  says:  '*In  passing  upon 
applications  to  strike  out  judgments,  when 
such  applications  are  made  during  the  samf 
term  at  which  the  judgments  were  entered, 
our  Courts  usually  act  liberally;  and  upon 
reasonable  proof  of  merit,  and  other  equitable 
circumstances,  strike  out  the  judgments  and 
let  the  defendant  in  to  be  heard."  This  does 
not  mean  that  a  judgment  will  be  stricken 
out  whenever  asked  to  be,  or  as  a  mere  act 
of  favor  or  caprice,  but  that  there  must  be 
reasonable  proof  of  circumstances  which 
make  it  inequitable  that  the  judgment  should 
be  allowed  to  stand. 

The  first  ground  assigned  is  fraud  and 
deceit  in  the  obtention  of  the  judgment,  but 
no  fact  is  alleged  as  constituting  the  fraud, 
nowhere  in  the  proof  offered  under  the  motion 
is  any  fraud  or  deceit  disclosed  in  support  of 
the  allegation. 

The  second  ground  is  that  the  judgment 
was  obtained  as  the  result  of  false  testimony 
and  fraudulent  misrepresentations  made  by 
the  plaintiff  in  her  testimony.  This  allega- 
tion appears  to  be  based  on  the  language  of 
the  plaintiff,  that  she  did  not  know  whether 
she  had  a  husband  living,  that  she  had  never 
seen  him  since  they  were  divorced.  In  thi^ 
she  is  to  some  extent  corroborated  by  her 
husband,  who  testified  that  his  first  visit  to 
Salisbury  after  the  divorce  was  to  attend  the 
funeral  of  his  daughter,  which  took  place  after 
the  trial  of  the  case.  This  cause  assigned  in 
the  motion  is  not  borne  out  by  the  proof. 
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The  third  ground  was  the  legal  question 
of  the  relative  rights  of  the  father  and  moth- 
er to  maintain  the  action,  and  alleges  as  a 
fact  that  the  father  exercised  control  over 
'and  contributed  to  the  support  of  his  daugh- 
ter from  the  time  of  the  divorce  until  the 
time  of  her  seduction.  Both  of  these  have 
already  been  considered  as  fully  as  seems 
necessary  in  discussing  the  main  branch  of 
the  case. 

[164]  The  fourth  cause  assigned  is  that 
John  Topfer,  the  father,  had  instituted  a  suit 
in  Wicomico  County  on  the  same  -cause  of  ac- 
tion. But  it  is  no  ground  for  striking  down  a 
judgment  which  has  been  validly  entered,  that 
some  other  person  has  brought  a  suit,  which 
cannot  be  maintained  upon  the  evidence  ad- 
duced in  this  case,  or  in  support  of  the  mo- 
tion  upon  the  same  claim. 

And  lastly  the  defendant  avers  that  he  has 
a  good  and  meritorious  defense  to  the  action, 
but  of  what  nature  is  not  disclosed,  either  in 
the  motion  or  evidence.  If  he  had  such  de- 
fense he  had  ample  opportunity  to  present  it, 
but  made  no  attempt  to  do  so.  He  does  not 
claim  to  have  been  taken  by  surprise,  and 
he  made  no  offer  to  contradict  a  single  mate- 
rial fact  adduced  by  the  plaintiff  in  support 
of  her  case.  It  is  clear  that  nothing  was 
presented  which  would  have  justified  the 
Court  in  striking  out  the  judgment. 

Both  appeals  will  accordingly  be  affirmed. 

Judgment  and  order  appealed  from  afi&rmed, 
appellant  to  pay  costs. 

NOTE. 

Rlglit  of  Mother  to   Maintain   Action 
for  Danghter's  Seduction. 

Introductory,  1276. 
In  Absence  of  Statute; 

Generally,  1276. 

During  Life  of  Father,  1277. 
Under  Statute,  1279. 
Rule  in  Canada,  1279. 


Introductory. 

It  is  the  purpose  of  the  present  note  to 
discuss  the  cases  wherein  the  courts  have 
passed  on  the  right  of  a  mother  to  maintain 
an  action  for  damages  for  the  seduction  of 
her  daughter.  The  decisions  as  to  the  right 
of  a  person  standing  in  loco  parentis  to  main- 
tain a  civil  action  for  seduction  are  collated 
in  the  note  to  Tittlebaum  v.  Boehmcke,  Ann. 
Cas.  1912D  298. 

In  Ah8e7we  of  Statute, 

Generally. 

While  the  right  to  command  or  control  the 
services  of  the  daughter  if  it  exists  is  suffi- 
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cient  to  establish  the  relation  of  mistress  and 
servant,  and  therefore  to  give  the  right  to  sue 
quod  servitium  amisit  for  her  seduction,  the 
mother  has  not  that  right  by  the  rules  of  the 
common  law^.  Badgley  v.  Decker,  44  Barb. 
(N.  Y.)  577;  South  v.  Denniston,  2  Watts 
(Pa.)  474.  And  see  Roberts  v.  Connelly,  14 
Ala.  235.  Accordingly,  an  action  by  a  mother 
as  such,  the -father  being  dead,  for  the  seduc- 
tion of  her  daughter,  cannot  be  based  on  the 
relation  of  parent  and  child,  except  as  al- 
lowed by  statute;  but  must  rest  on  facts 
creating  the  relation  of  mistress  and  servant, 
either  actual  or  constructive,  the  gist  of  the 
action  being  the  loss  of  the  daughter's  serv- 
ices and  the  expenses  incurred  in  consequence 
of  the  wrong  done  by  the  defendant.  Roberts 
v.  Connelly,  14  Ala.  235;  Heaps  v.  Dunham, 
95  111.  583;  Hobson  v.  Fullerton,  4  111.  App. 
282;  Keller  v.  Donnelly,  5  Md.  211;  Coon 
V.  Moffet,  3  N.  J.  L.  583,  4  Am.  Dec.  392; 
Damon  v.  Moore,  5  Lans.  (N.  Y.)  454;  Lamp- 
man  V.  Hammond,  3  Thomp.  &  C.  (N.  Y.) 
293;  Moran  v.  Dawes,  4  Cow.   (N.  Y.)   412; 

Sargent   v.   ,    6    Cow.    (N.    Y.)    106; 

George  v.  Van  Horn,  9  Barb.  (N.  Y.)  523; 
Gray  v.  Durland,  51  N.  Y.  424,  affirming  50 
Barb.  100;  Furman  v.  Van  Sise,  56  N.  Y.  435, 
15  Am.  Rep.  441;  Villepigue  v.  Shular,  3 
Strob.  L.  (S.  C.)  462;  Davidson  v.  Abbott, 
62  Vt.  670,  36  Am.  Rep.  767.  And  see  An- 
drews V.  Askey,  8  C.  &  P.  7,  34  E.  C.  L.  270. 
Thus,  in  Lampman  v.  Hammond,  supra,  the 
court  said:  "While  a  minor  daughter  is  liv- 
ing with  her  mother,  after  the  decease  of  her 
father  and  while  her  mother  is  acting  as  her 
guardian,  in  fact  is  taking  care  of  her,  con- 
trolling her  time,  nurture  and  education,  and 
the  daughter  is  yielding  to  her  the  obedience 
and  service  of  a  child  to  her  parent,  the 
mother  must  be  entitled  to  maintain  this  ac- 
tion, for  loss  of  services  and  through  that 
species  of  fiction  for  the  greater  injury  done 
to  her  by  the  seduction  and  ruin  of  her 
daughter,  and  the  disgrace  brought  upon  her 
and  her  family.  .  .  .  The  fact  that  tlio 
plaintiff,  since  the  decease  of  the  father  of 
the  seduced  daughter,  has  intermarried  again 
and  has  a  second  husband  living,  does  not, 
I  think,  under  the  circumstances  of  this  case, 
affect  the  question  or  change  the  rule.  The 
proof  in  the  case  shows,  that  though  the 
plaintiff  has  nominally  a  second  husband 
living,  she  is  really  the  head  and  support 
of  the  family;  tliat  she  in  fact  owns  and 
is  possessed  of  a  farm,  which  she  carries  on 
and  cultivates  as  her  own,  and  as  her  own 
separate  business  and  estate;  and  that  the 
daughter  seduced  was  but  sixteen  years  of 
age,  and  was  at  work  for  the  defendant,  upon 
a  contract  for  wages  made  with  him  by  the 
plaintiff  at  $2.50  a  week,  which  wages  were 
payable  and  paid  to  the  plaintiff,  and  the 
contract  of  service  was  to  continue  during 
her  pleasure.     The  daughter,  while  thus  at 
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work  for  the  defendant,  at  the  time  of  her 
seduction  was  really  in  law  and  in  fact  in 
the  service  of  her  mother,  in  respect  to  the 
wages  she  was  earning,  and  which,  by  con- 
tract, the  defendant  was  bound  to  pay  to 
her." 

As  there  is  no  ground  for  implying  the 
relation  of  mistress  and  servant  between  a 
mother  and  her  daughter,  the  existence  of 
the  relation  must  be  proven  as  a  fact,  in  order 
that  the  mother  may  recover.  Satterthwaite 
v.  Dewhurst,  4  Dougl.  315,  5  East  47  note,  7 
Rev.  Rep.  654  note,  99  Eng.  Rep.  (Reprint) 
899;  Davies  v.  Williams,  10  Q.  B.  725,  59  E. 
C.  L.  725;  Logan  v.  Murray,  6  Serg.  &  R. 
(Pa.)  175,  9  Am.  Dec.  422;  South  v.  Dennis- 
ton,  2  Watts  (Pa.)  474;  Matthews  v.  Koch, 
20  Pa.  Co.  Ct.  363.    And  see  Coon  v.  Moffet, 

3  N.  J.  L.  583,  4  Am.  Dec.  392;  Bartley  v. 
Richtmyer,  4  N.  Y.  38,  53  Am.  Dec.  338; 
Fernsler  v.  Moyer,  3  Watts  &  S.  (Pa.)  416, 
39  Am.  Dec.  33;  Dunlap  v.  Linton,  144  Pa. 
St.  335,  22  Atl.  819.  But  the  "per  quod 
servitium  amisit"  feature  of  the  action  is 
now  but  little  more  than  a  legal  fiction,  giv- 
ing a  technical  right  to  sue.  Hence  it  has 
been  held  that  the  relation  of  mistress  and 
servant  is  sufficiently  established  to  enable 
a  mother  to  maintain  an  action  for  her  daugh- 
ter's seduction,  if  it  appears  that  the  mother, 
at  the  time  of  the  seduction,  had  the  legal 
right  to  control  or  command  the  services  of 
the  daughter.  Roberts  v.  Connelly,  14  Ala. 
235;  Hobson  v.  Fullerton,  4  111.  App.  282; 
Keller  v.  Donnelly,  5  Md.  211;  Furman  v. 
Van  Sise,  56  N.  Y.  435,  15  Am.  Rep.  441. 
And  see  Taylor  v.  Daniel,  98  S.  W.  988,  30 
Ky.  L.  Rep.  377;  Lampman  v.  Hammond,  3 
Thomp.  &  C.  (N.  Y.)  293.  It  is  not  necessary 
that  the  mother  should  prove  actual  services 
rendered  by  the  daughter,  in  order  to  main- 
tain the  action,  as  the  slightest  acts  of  serv- 
ice are  sufficient  evidence  to  prove  the  rela- 
tion of  servant,  where  the  daughter  is  of 
age;  while  proof  that  she  is  under  age,  raises 
the  presumption  that  she  is  the  servant  of  the 
mother,  sufficient  to  sustain  the  action  by 
the  latter.  Roberts  v.  Connelly,  14  Ala.  235; 
Keller  v.  Donnelly,  5  Md.  211;  Ellington  v. 
Ellington,  47  Miss.  329;  Vessel  v.  Cole,  10 
Mo.  634,  47  Am.  Dec.  136;  Moran  v.  Dawes, 

4  Cow.  (N.  Y.)  412;  George  v.  Van  Horn,  9 
Barb.  (N.  Y.)  523;  Badgley  v.  Decker,  44 
Barb.  (N.  Y.)  577;  Elder  v.  Warner,  129 
N.  Y.  S.  816;  Logan  v.  Murray,  6  Serg.  &  R. 
(Pa.)  175,  9  Am.  Dec.  422;  Villepigue  v. 
vShular,  3  Strob.  L.  (S.  C.)  462;  Parker  v. 
Meek,  3  Sneed  (Tenn.)  29;  Davidson  v.  Ab- 
bott, 52  Vt.  570,  36  Am.  Rep.  767.  In  Elder 
V.  Warner,  supra,  it  appeared  that  the  plain- 
tiff and  her  daughter  had  been  living  for  a 
number  of  years  in  Philadelphia,  where  they 
kept  house  together,  the  plaintiff  being  en- 
gaged  in  the  insurance  business,   while  the 


daughter  did  the  housework.  Later,  for  busi- 
ness reasons,  the  plaintiff  removed  to  New 
York,  and,  pending  the  re-establishment  of 
their  home,  the  daughter  spent  a  few  wt^eks 
in  a  boarding  house,  during  which  time  the 
seduction  complained  of  took  place.  It  ^ia» 
held  that  the  daughter's  temporary  absence 
did  not  deprive  the  parent  of  the  right  to 
maintain  the  action,  and  that  enough  was 
sliown  in  the  way  of  loss  of  service  to  support 
the  action. 

But  where  there  is  no  nroof  of  the  relation 
of  mistress  and  servant  as  actually  existing 
between  the  mother  and  her  daughter,  there 
must  be  some  proof  that  the  mother  was 
entitled  to  or  had  the  right  to  command 
her  daughter's  services  to  her  own  use,  in 
order  to  enable  her  to  sue  for  her  daughter's 
seduction.     Hobson  v.  Fullerton,  4  III.  App. 

282.  So,  the  mother  cannot  recover,  when 
the  daughter  is  seduced  while  in  the  employ- 
ment of  another.  Thompson  v.  Ross,  5  H.  & 
N.  (Eng.)  15,  5  Jur.  N.  S.  1133,  29  L.  J. 
Exch.  1,  1  L.  T.  N.  S.  43,  8  W.  R.  44 ;  Davies 
V.  Williams,  11  Jur.  (Eng.)  750,  16  L.  J.  Q. 
B.  369;  Hedges  v.  Tagg,  L.  R.  7  Exch.  (Eni:. 

283,  41    L.    J.    Exch.    169,    20    W.    R.    'JTOi. 

Compare  Sargent  v.  ,  5  Cow.   (N.  Y., 

106,  wherein  it  appeared  that  the  daughter 
Was  by  her  seduction  rendered  unable  to 
fulfil  her  contract  of  service  and  returned 
to  her  mother's  home.  Proof  that  the 
daughter  lived  with*  her  mother  and  actual- 
ly assisted  about  the  household  duties,  has. 
in  some  instances,  been  held  to  be  in 
sufficient  to  prove  the  relation  of  mistress 
and  servant.  Logan  v.  Murray,  6  Serg. 
&  R.  (Pa.)  175,  9  Am.  Dec  422;  Matthews 
V.  Koch,  20  Pa.  Co.  Ct.  363.  In  Keller  t. 
Donnelly,  5  Md.  211,  it  was  held  that  the 
mother,  where  she  was  the  natural  guardian, 
was  entitled  to  her  daughter's  services  until 
she  was  eighteen  years  of  age,  unless  she  was 
apprenticed  to  some  trade,  and  so,  where  the 
daughter  was  under  that  age  and  in  the  serv- 
ice of  the  mother,  the  latter  might  maintain 
an  action  for  the  seduction  of  the  former;  but 
since  the  mother  was  not  considered  as  en 
titled  to  command  the  services  of  her  daugh- 
ter after  the  latter  was  eighteen  years  of  age, 
she  could  not  maintain  the  action  if  the 
seduction  took  place  after  the  daughter  had 
reached  that  age.  In  Badgley  v.  Decker,  44 
Barb.  (N.  Y.)  577,  it  was  held  that  there  was 
no  necessity,  where  the  daughter  was  of  full 
age,  and  was  living  with  her  parents,  to  show 
a  contract  of  service. 

If  the  daughter  resides  permanently  apart 
from  her  mother,  without  any  intention  of 
returning,  and  is  seduced,  the  mother  cannot 
maintain  an  action  for  the  seduction.  Rob- 
erts V.  Connelly,  14  Ala.  235,  wherein  the 
question  was  whether  the  mother  had  tht 
legal  right  to  command  the  services  of  her 
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daugliter,  the  father  being  dead,  under  tlie 
following  circumstances:  The  daughter,  at 
the  age  of  eight  or  nine  years,  left  the  resi^ 
dence  of  her  mother,  at  the  suggestion  of 
some  friends  of  the  family;  to  avoid  the  in- 
fluence of  the  example  of  ihe  mother,  who  was 
a  common  prostitute..  The  daughter  at  that 
age,  with  the  approbation  of  the  mother,  went 
to  reside  in  the  family  of  tbe  defendant,  . 
where  she  continued  until  she  was  seventeen 
or  eighteen  years  of  age,  when  she  was  se- 
duced by  the  defendant,  and  left  the  state 
with  him,  and  went  to  Liouisiana,  where  she 
was  delivered  of  a  child,  and  still  resided 
tliere.  From  the  time  the  daughter  left  the 
residence  of  the  mother  until  the  time  of 
the  suit  there  had  been  no  communication 
between  mother  and.  daughter,  nor  did  it 
appear  that  it  was  intended  by  either  the 
daughter  or  the  mother,  that  the  daughter 
siiould  ever  return.  The  court  held  that  it 
was  evident  that  the  relation  of  mistress  and 
servant  did  not  exist  in  fact  or  in  law,  be* 
tween  the  mother  and  her  daughter,  either 
at  the  time  the  suit  was  brought  or  at  the 
time  of  the  seduction,  and  that  in  conse- 
quence, the  mother  oould  not  maintain  the 
action. 

In  Damon  v.  Moore,  5  Lans.  (N.  Y.)  454,, 
it  was  held  that  the  plaintiff  had  the  right 
to  maintain  the  action  by  reason  of  her  rela- 
tion  to  her  minor  daughter,  the  father  being 
dead  and  the  daughter  being  the  servant  of 
and  living  with  her  mother,  on  showing  a. 
loss  of  service,  although  it  appeared  that  the 
seduction  was  accompanied  by  force  and 
against  the  consent  of  the  daughter. 

In  Peters  v.  Jones  [1914]  2  K.  B.  (Eng.) 
781,  83  L.  J.  K.  B.  1115,  110  L.  T.  N.  S.  937 
[1914]  W.  N.  140,  30  Times  L.  Rep.  421, 
an  action  was  brought  by  a  wife  living  with 
her  husband,  for  the  seduction  of  an  adopted 
daughter,  the  court  held  that  inasmuch  as 
the  foundation  of  the  action  was  the  relation- 
ship of  master  and  servant  and  not  of  parent 
and  child,  the  wife  could  not  maintain  the 
action ;  for  the  husband  was  to  be  deemed  the 
master. 

In  Abrahams  v.  Kidney,  104  Mass.  222,  6 
Am.  Rep.  220,  an  action  by  a  mother  for 
damages  by  reason  of  the  seduction  of  her 
daughter,  it  was  held  that  a  ruling  of  the 
trial  court  to  the  effect  that  an  action  for 
seduction  could  not  be  maintained  unless  it 
was  followed  by  pregnancy  or  sexual  disease, 
was  erroneous,  as  the  action  would  lie  where 
the  proximate  effect  was  any  incapacity  to 
labor. 

In  Harrison  v.  Newkirk,  20  N.  J.  L.  176, 
the  declaration  contained  three  counts,  All 
charging  the  trespass  (the  seduction  of  the 
daughter)  to  have  been  committed  before  the 
intermarriage  of  the  plaintiffs.  The  two 
first  counts  claimed  damages  for  the  loss  of 
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service  sustained  by  the  mother  before  her 
marriage;  and  by  the  last  count,  damages 
were  claimed  for  loss  of  service  by  the  hus- 
band, and  expenses  incurred  by  him  in  her 
lying-in  after  his  nuirriage.  It  was  held 
that  while  the  claim  for  damages  in  the  last 
count  by  the  husband  in  his  own  right,  would 
have  rendered  the  declaration  bad  on  de- 
murrer,  it  did  not  follow  that  it  would  not 
be  sustained  after  verdict,  and  so  a  verdict 
in  favor  of  the  plaintiffs  was  held  good  and 
effectual  in  law.  In  Anderson  y.  Kigg,  64 
N.  J.  L.  407,  45  Atl.  782,  a  declaration  by  a 
husband  and  wife  in  an  action  for  the  seduc- 
tion of  a  daughter  of  the  wife  by  a  previous 
marriage^  wherein  there  was  an  express  aver- 
ment that  the  daughter  was  the  servant  of 
the  wife  and  that  the  latter  lost  her  services 
by  reason  of  the  alleged  seduction  by  the  de- 
fendant, was  held  to  be  good,  as  showing  the 
right  of  action  to  be  in  the  wife  and  not  in 
tho  husband,  though  he  was  properly  joined 
with  her. 

However,  in  an  action  by  a  mother  for  her 
daughter's  seduction,  she  cannot  recover  com- 
pensation for  taking  care  of  her  daughter's 

illegitimate  child.    Sargent  v. ,  6  Cow. 

(N.  Y.)  106;  Hitchman  v.  Whitney,  9  Hun 
(N.  Y.)   612. 

During  Life  of  FATiiia. 

It  lias  been  held  that  the  right  of  a  mother 
to  the  custody  of  her  minor  child,  and  there- 
fore her  right  to  maintain  an  action  for  its 
seduction  do  not  exist  during  the  lifetime  of 
the  father,  since  the  right  of  action  is  in  him. 
Hobson  V.  FuUerton,  4  III.  App.  282.  But 
it  has  been  held  that  where  it  appears  that 
tlio  father  is  living  without  the  state,  the 
mother  may  maintain  an  action  for  her  daugh- 
ter's seduction  in  lieu  of  him.  Badgley  v. 
Decker,  44  Barb.  (N.  Y.)  577?  Abbott  v.  Han- 
cock, 123  N.  C.  99,  31  S.  E.  268.  Likewise, 
she  has  been  held  to  be  entitled  to  sue  where 
it  appeared  that  the  father  had  abandoned 
the  family  and  had  been  absent  for  more  than 
thirty  years,  and  had  not  been  heard  from 
for  fifteen  years.  Davidson  v.  Abbott,  52  Vt. 
570,  36  Am.  Rep.  767.  And  it  has  been  held 
that  a  mother  may  maintain  an  action  for 
her  daughter's  seduction  where  she  sues  in- 
dividually and  as  next  friend,  of  her  husband, 
who  is  insane  and  is  living  out  of  the  state. 
Abbott  V.  Hancock,  123  N.  C.  99,  31  S.  E.  268. 

The  reported  case  is  a  case  of  first  im- 
pression as  to  the  right  of  the  mother  of  a 
minor  daughter  who  has  been  seduced,  to 
maintain  an  action  for  damages  for  the  seduc* 
tion,  the  father  being  still  alive,  but  the 
mother  having  been  divorced  from  the  father 
by  a  decree  of  a  court  of  competent  jurisdic- 
tion. Tlie  divorce  decree  was  silent  on  the 
question  of  the  custody  of  the  child,  but  it 
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appeared  that  she  lived  with  and  was  sup- 
ported by  her  mother.  It  is  held  that  the 
mother  is  entitled  to  sue. 

But  the  mother  cannot  recover  for  the 
seduction  of  her  daughter,  where  it  appears 
that  the  father  was  living  at  the  time  of  the 
seduction  but  died  before  the  action  was 
brought,  notwithstanding  the  fact  that  the 
daughter  continued  to  reside  with  her  mother, 
the  reason  assigned  being  that  the  cause  of 
action,  a  tort  for  personal  injury,  is  in  the 
father  and  dies  with  the  person,  and  there* 
fore  does  not  pass  to  the  mother.  Hamilton  v. 
Long  [1905]  2  Ir.  R.  662,  affirming  [1903] 
2  Ir.  R.  407;  Vossel  v.  Cole,  10  Mo.  634,  47 
Am.  Dec.  136;  Heinrichs  v.  Kerchner,  35 
Mo.  378;  George  v.  Van  Horn,  0  Barb.  (N. 
Y.)  523;  Logan  v.  Murray,  6  Serg.  &  R. 
(Pa.)  175,  9  Am.  Dec.  422.  Compare  Coon 
v.  Moffet,  3  N.  J.  L.  583,  4  Am.  Dec  392; 
Parker  v.  Meek,  3  Sneed  (Tenn.)  29.  In 
Heinrichs  v.  Kerchner,  supra,  the  court  said: 
"The  injury  done  by  the  seduction  was  done 
at  the  time  of  the  seduction,  and  the  defend- 
ant's liability  was  to  the  person  or  persons 
then  injured.  The  action  by  a  parent  lor  the 
seduction  of  a  daughter  being  baaed  upon  the 
supposed  loss  of  the  services  of  the  daughter, 
can  only  be  maintained  by  the  person  to  whom 
the  services  were  due,  and  during  the  life  of 
the  father,  he  as  the  head  of  the  family  was 
entitled  to  her  services,  and  consequently  was 
the  person  injured.  The  mother  could  not 
have  sued  during  the  lifetime  of  the  husband, 
and  the  birth  of  the  child  afterwards  did  not 
give  her  a  right  of  acticm.''  In  George  v. 
Van  Horn,  9  Barb.  (N.  Y.)  623,  it  appeared 
that  at  the  time  of  the  seduction,  the  daugh- 
ter was  over  thirty  years  of  age,  and  in  the 
actual  service  of  another  person  and  the 
father  was  then  alive.  It  was  held  that  un- 
der these  circumstances  the  father  could  not 
maintain  an  action  for  the  seduction,  nor 
could  the  mother,  as  she  could  not  maintain 
the  action  under  circumstances  which  would 
not  permit  of  the  father's  doing  so.  The 
court  said:  ''If  in  this  case  it  had  appeared 
that  in  consequence  of  the  defendant's  con- 
duct a  charge  had  been  brought  upon  the 
plaintiff  as  the  mother  of  Eliza,  under  the 
provisions  of  the  act  obliging  parents  of 
sufficient  ability  to  support  their  indigent 
offspring  ( 1  R.  S.  623,  sec.  1 ) ,  an  action  might 
perhaps  be  sustained,  although  the  seduction 
took  place  in  the  life  of  the  father,  and  while 
tlie  daughter  was  in  the  actual  service  of  an- 
other, and  was  also  of  full  age.  Then  the 
surviving  mother  would  have  the  charge 
brought  upon  her  in  consequence  of  her  par- 
ental relation;  and  the  damage  consequent 
upon  the  defendant's  illegal  act  would  con- 
stitute a  good  cause  of  action.  But  it  does 
not  appear  that  the  plaintiff  wbji  liable,  un- 
der the  aet  above  referred  to,  or  that  the 


overseers  of  the  poor  of  the  town  attempted 
to  charge  her  with  the  daughter's  support; 
but  on  the  contrary  it  does  appear  that  they 
proceeded  against  the  defendant  for  the  sup- 
port of  the  child,'  and  the  expenses  of  the 
mother,  which  were  paid  by  him.  Admitting 
that  when  the  seduction  takes  place  in  the 
life  of  the  father,  the  mother  can  maintain 
the  action,  in  case  of  his  death  before  the 
birth  of  the  child,  yet  it  must  be  under  such 
circumstances  as  would  have  enabled  the 
father  to  maintain  the  action,  if  he  had 
survived.  In  this  case  we  have  seen  the 
father  could  not.  But  I  have  great  doubts 
whether  the  mother  can  in  any  case  maintain 
the  action,  when  the  seduction  waa  accom- 
plished during  the  lifetime  of  the  father,  nin- 
less  a  charge  has  been  brought  upon  her,  in 
consequence  of  her  parental  relation  under 
the  provisions  of  the  act  above  cited."  But 
in  Coon  v.  Moffet,  3  N.  J.  L.  683,  4  Am.  Dec. 
392,  it  was  said:  ''In  the  present  case,  the 
daughter  was  seduced  in  the  lifetime  of  the 
father,  but  no  loss  of  service  happened  in 
his  lifetime  nor  was  he  put  to  any  expense 
on  that  account.  He  then  could  not  have 
maintained  an  action.  On  his  death,  every 
parental  right,  and  every  parental  duty,  im- 
mediately devolved  on  the  [mother] ;  she  just- 
ly claimed  all  the  benefit  of  her  daughter's 
services,  and  was,  if  able,  obliged  to  main- 
tain her.  She  actually  suffered  all  the  loss 
of  service,  and  the  expenses  of  lying-in,  and 
she  only  can  sustain  an  action  to  recover 
the  damages.  It  does  not  appear  to  me,  that 
it  alters  the  case,  that  the  daughter  was 
seduced  in  the  lifetime  of  the  father,  for  that 
could  not  have  brought  an  action;  it  must 
be  for  the  loss  of  services  and  expenses,  real 
and  personal  injuries,  arising  from  the  act. 
The  wound  given  to  the  reputation  of  the 
family,  is  as  deeply  fixed  in  the  bosom  of  a 
mother,  as  in  that  of  a  father;  the  loss  of 
service  and  expense  are  equal,  and  the  obli- 
gation to  support,  as  strong;  deprive  her  of 
the  right  of  action,  and  a  personal  wrong 
will  subsist  in  society  without  a  remedy,  and 
thus  a  fundamental  principle  of  our  law  be 
violated,  and  injustice  be  made  to  triumph." 
And  in  Parker  v.  Meek,  3  Sneed  (Tenn.)  29, 
the  court  said:  "We  hold,  that  the  present 
action  may  be  maintained  by  the  mother,  al* 
though  by  reason  of  the  fact,  that  the  father 
was  living  at  the  time  of  the  seduction,  and 
the  seduced  was  at  the  time  a  member  of  his 
family  and  rendering  service  to  him;  the 
mother  was  not  then,  nor  could  she  be,  in 
law,  entitled  to  the  services  of  the  daughter; 
but  the  latter  having  remained  with  the 
mother,  after  the  father's  death,  in  the  pre- 
sumed relation  of  servant;  and  the  trouble 
and  expenses  of  lying-in  having  fallen  upon 
her,  the  action  is  maintainable  upon  this 
ground." 
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It  has  been  held  that  the  mother  of  a  daugh- 
ter who  was  of  age,  if  the  relation  of  mistress 
and  servant  actually  existed  between  them, 
could  sue  and  maintain  an  action  for  the  seduc* 
tion  of  the  latter,  while  her  husband  was  liv- 
ing. Badgley  v.  Decker,  44  Barb.  (N.  Y.)  577, 
wherein  it  appeared  that  the  mother  had  for 
more  than  nine  years  lived  apart  from  her 
husband,  he  being  absent  from  the  state,  the 
evidence  showing  that  he  had  abandoned  his 
family  altogether,  and  that  she  was  engaged 
in  the  business  of  keeping  a  boarding  house 
on  her  sole  account.  It  was  held  that  under 
the  statute  (Act  1860,  sec.  2)  which  provided 
that  a  married  woman  might  carry  on  trade 
or  business  on  her  own  account^  and  as 
amended  (Laws  1862,  c.  172,  sec.  7)  provided 
that  any  married  woman  might  sue  in  all 
matters  having  relation  to  her  sole  and 
separate  property  etc.,  in  the  same  manner 
as  if  she  were  sole,  she  might  sue  for  the  se- 
duction of  a  servant  employed  by  her,  and 
that  therefore  she  might  sue  for  her  daugh- 
ter's seduction  if  the  relation  of  mistress 
and  servant  existed  between  them. 

Vnder  Statute. 

In  a  few  jurisdictions^  statutes  have  been 
enacted  which  authorize  the  maintenance  of 
an  action  for  seduction  without  any  allega- 
tion or  proof  of  the  loss  of  the  services  of 
the  female  seduced,  thus  modifying  the  com- 
mon-law rule  that  the  relation  of  master  and 
servant,  or  parent  and  child,  must  appear. 
Felkner  v.  Scarlet,  29  Ind.  154;  Anthony  v. 
Norton,  60  Kan.  341,  66  Pac.  529,  72  Am!  St. 
Rep.  360,  44  L.R.A.  767.  Compare  Taylor 
V.  Daniel,  98  S:  W.  986,  30  Ky.  L.  Rep. 
377:  Thus  in  Indiana,  the  statute  (2  G.  & 
H.  §  25,  p.  65)  expressly  confers  a  right  of 
action  on  the  mother,  in  case  of  the  death 
of  the  father,  for  the  seduction  of  a  minor 
daughter,  though  she  "be  riot  living  with,  or 
in  the  service  of  the  plaintiff  at  the  time 
of  the  seduction  or  afterwards,  and  there  be 
no  loss  of  service."  Thereunder,  an  instruc- 
tion has  been  held  to  be  correct,  which  direct- 
ed the  jury  that  if  the  seduction  wad  proved, 
they  could  find  for  the  plaintiff,  though  it 
appeared  that  the  daughter,  at  the  time,  was 
neither  living  with  the  plaintiff  nor  in  her  serv- 
ice, and  that  no  loss  of  service  was  sustained 
by  the  plaintiff.  Felkner  v.  Scarlet,  29  Ind. 
154,  wherein  the  court  said:  "In  such  case, 
there  could  be  no  other  ground  for  an  award 
of  damages  than  the  wounded  feelings  and 
the  dishonor  and  disgrace  cast  upon  the  par- 
ent and  family  by  the  injury,  a:nd  such  dam- 
ages were  evidently  contemplated  by  the  leg- 
islature in  adopting  the  provision  referred  to." 

Under  the  Kansas  Code  (§§  6,  7,  86,  87, 
116)  which  abolishes  fictions  and  requires 
the  parties  to  an  action  to  state  the  actual 
facts  in  controversy,  it  has  been  held  that  a 
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parent  may  maintain  an  action  for  the  seduc- 
tion of  an  adult  daughter  without  the  aver- 
ment or  proof  of  loss  of  services  or  expenses 
of  sickness.  Anthony  v.  Norton,  60  Kan.  341, 
56  Pac.  629,  72  Am.  St.  Rep.  360,  44  L.R.A. 
757.  The  court  said  that  the  common-law 
rule  or  fiction  was  that  the  parent  must  sue 
in  the  guise  of  master  and  servant  for  her 
daughter's  seduction,  but  that,  under  the 
Code  such  a  suit  was  not  in  fact  founded 
on  the  idea  of  service  lost,  but  on  the  idea 
of  parental  affection  wounded,  parental  an- 
guish endured,  and  parental  liability  for  care 
and  nurture  increased. 

But  in  Taylor  v.  Daniel,  98  S.  W.  986,  30 
Ky.  L.  Rep.  377,  a  similar  statute  was  held 
not  to  modify  the  common-law  rule  inasmuch 
as  it  was  silent  on  the  question  as  to  who 
might  bring  the  action,  and  it  was  therefore 
held  that  the  common-law  rule  was  still  in 
force  and  that  the  relation  of  master  and 
servant,  or  parent  and  child,  must  still  appear 
in  the  pleading.  And  so,  in  that  case,  a 
petition  in  an  action  by  a  mother  to  recover 
damages  for  the  seduction  of  her  illegitimate 
daughter  was  held  to  be  defective  in  that  it 
failed  to  allege  that  the  plaintiff's  daughter 
was  under  twenty-one  years  of  age,  or  was 
in  her  service,  or  that  she  was  entitled  to 
her  services. 

Rule  in  Canada, 

In  Canada  it  has  been  held  that  a  mother 
mav  maintain  an  action  at  common-law  for 
tlie  seduction  of  her  daughter,  in  the  absence 
of  the  father  from  the  province.  Gould  v. 
Erskine,  20  Ont.  347,  11  Can.  L.  T.  47.  The 
gist  of  the  action  is  loss  of  services,  and 
therefore  the  actual  or  implied  relation  of 
mistress  and  servant  must  subsist  between  the 
plaintiff  and  her  daughter  at  the  time  of  the 
seduction.  Gould  v.  Erskine,  20  Ont.  347, 
31  Can.  L.  T.  47;  Entner  v.  Benncweis,  24 
Ont.  407;  Hebb  v.  Lawrence,  7  Manitoba  222; 
And  see,  O'Brien  v.  Ellis,  2  Ont.  W.  Rep. 
685.  The  service  must  be  a  real,  genuine 
service,  such  as  a  parent  or  mistress  may 
command,  but  any  acts  of  service,  however 
slight  they  may  be,  rendered  by  the  person 
seduced  to  the  plaintiff,  will  bcJ  evidence  of 
service  sufficient  to  support  the  action.  Hebb 
V.  Lawrence,  7  Manitoba  222.  So,  in  a  case 
wherein  it  appeared  that  the  mother  alleged 
in  her  statement  of  claim  that  she  was  a 
farmer,  and  that  her  daughter  was  at  the 
time  of  the  seduction  her  servant,  and  that 
the  latter,  as  such  servant,  assisted  the  plain- 
tiff in  the  conduct  of  her  business,  and  in 
the  management  of  her  household  affairs,  and 
that,  by  reason  of  her  seduction,  the  plain- 
tiff was  deprived  of  her  services,  etc.,  it  was 
held  that  this  was  sufficient  to  show  a  right 
in  the  mother,  qua  mistress,  to  maintain  the 
action  in  the  absence  from  the  province  of 
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the  father.  Gould  v.  Erskine,  20  Ont.  347,  11 
Can.  L.  T.  47.  In  Entner  y.  Benneweie,  24 
Ont.  407,  it  appeared  that  the  daughter  and 
mother  supported  the  invalid  father,  and 
that  the  daughter  was  seduced  while  he  was 
living.  After  his  death,  the  mother  brought 
an  action  for  the  seduction  of  the  daughter, 
but  the  court  held  that  it  was  not  maintain- 
able, for  the  reason  that  the  service  of  the 
daughter  was  in  law  attributable  to  the  father 
and  not  to  the  mother;  that  the  common-law 
right  to  service  was  given  to  the  man  who 
was  deemed  to  be  the  head  of  the  family,  and 
that  the  relation  was  not  changed  because  of 
his  personal  infirmity  or  decrepitude,  as  it 
was  a  legal  result  flowing  from  the  family 
status;  and  that  that  being  so,  the  right  of 
action  had  vested  on  him  during  his  life,  and 
did  not  pass  to  his  widow  as  such  on  his 
death.  In  Hebb  v.  Lawrence,  7  Manitoba 
222,  wherein  it  appeared  that  the  time  for 
which  the  daughter  was  hired  to  the  defend- 
ant was  not  up  until  the  evening  of  the  day 
on  which  she  was  seduced,  so  that  when  the 
seduction  took  place  the  daughter  was  actual- 
ly in  thie  defendant's  service,  and  no  one  else 
had  any  right  to  command  her  services,  it- 
was  held  that  the  mother  could  not  main- 
tain the  action,  as,  with  respect  to  her,  it  was 
a  case  of  damnum  absque  injuria. 

In  Upper  Canada,  prior  to  its  division  into 
provinces  in  1883,  there  were  a  number  of 
adjudications  with  respect  to  the  right  of  a 
mother  to  sue  for  her  daughter's  seduction, 
under  the  statute  known  as  the  Seduction 
Act  (Consol.  Stot.  U.  0.  ch.  77).  The  first 
section  provided  as  follows:  "The  father,  or 
in  case  of  his  death,  the  mother  of  any  un- 
married female  who  has  been  seduced,  and 
for  whose  seduction  the  father  or  mother 
could  sustain  an  action  in  case  such  unmar- 
ried female  were  at  the  time  dwelling  under 
his  or  her  protection,  may  maintain  an  action 
for  the  seduction,  notwithstanding  such  un- 
married female  was,  at  the  time  of  her  se- 
duction, serving  or  residing  with  another 
person,  upon  hire  or  otherwise."  The  second 
section  was  as  follows:  "That  upon  the 
trial  of  any  action  for  seduction  brought  by 
the  father  or  the  mother,  it  shall  not  be 
necessary  to  give  proof  of  any  act  or  acts  of 
service  performed  by  the  person  seduced,  but 
the  same  shall  be  in  all  cases  presumed,  and 
no  proof  shall  be  received  to  the  contrary." 
It  was  held  that  the  object  of  the  statute 
was  to  afford  redress  to  parents  whose  daugh- 
ters had  been  seduced,  in  cases  where  the  ex- 
isting law  failed  to  give  such  redress;  and 
that  the  effect  of  the  enactment,  was  to  give 
the  fatlier,  and,  in  the  event  of  his  death, 
the  mother,  the  right  to  bring  an  action  for 
the  seduction  of  their  daughter,  though  resid- 


ing  witii  another  (or  any  other,  as  in  the 
original  act),  in  all  those  cases  where  the 
father  or  mother  could  have  brought  the  ac- 
tion if  the  daughter,  when  seduced,  had  been 
dwelling  under  the  protection  of  the  father 
or  mother.  Whitfield  v.  Todd,  1  U.  C.  Q.  B. 
223;  Hogan  v.  Aikman,  30  U.  C.  Q.  B.  14. 
Under  the  whole  statute,  taken  together,  the 
mother  of  the  female  seduced,  when  the  father 
was  dead,  had  a  statutory  right  to  bring  the 
action,  and  any  service  or  loss  of  service 
necessary  to  maintain  it  was  presumed  to 
be  hers  in  her  quasi  representative  capacity 
as  mother,  when  the  action  was  brought  for 
the  seduction  of  her  daughter  while  the  latter 
was  residing  with  another  person.  James 
V.  Hawkins,  26  U.  C.  C.  P.  346;  Hogan  v. 
Aikman,  30  U.  0.  Q.  B.  14.  But  compare 
Smart  v.  Hay,  12  U.  C.  C.  P.  628.  The 
mother  was  not  deprived  of  the  right  to  sue 
for  the  injury  which  she  had  sustained  by 
reason  of  the  seduction  of  her  daughter, 
merely  because  she  had  married  a*  seeoad 
husband,  irrespective  of  whether  the  daugh- 
ter was  seduced  before  or  after  the  second 
marriage.  Hogan  v.  Aikman,  30  U.  C.  Q.  B. 
14.  And  see  Lake  T.  Bemiss,  4  U.  C.  C.  P. 
430.  Compare,  as  to  a  seduction  after  the 
second  marriage.  Smith  v.  Crooker,  23  U.  C. 
Q.  B.  84;  Mcintosh  v.  Tyhurst,  24  U.  C.  Q. 
B.  443;  Waters  v.  Powers,  29  U.  C.  Q.  B. 
336.  But  following  a  case  wherein  it  was 
held  that  the  first  seetion  of  the  statute  did 
not  apply  to  the  case  of  a  father  suing  for 
the  seduction  of  i^n  illegitimate  child  (Biggs 
V.  Burnham,  1  U.  C.  Q.  B.  106)  it  waa  held 
that  it  did  not  give  to  a  mother  the  rig^t 
to  maintain  an  action  for  the  seduction  of 
her  illegitimate  daughter.  Hicks  v.  Ross,  25 
U.  C.  Q.  B.  60,  wherein  the  court  said:  *'lt 
would  be  an  anomaly  to  create  a  distinction 
as  to  the  legal  rights  of  father  and  mother  of 
an  illegitimate  daughter,  who  could  never 
claim  as  heiress  or  next  of.  kin  to  either  par- 
ent, or  to  hold  that  under  the  statute  the 
'father'  of  an  illegitimate  unmarried  female 
is  not  entitled  to  the  statutory  remedy^  and 
that  the  mother  is."  But  see  Muckleroy  y. 
Burnham,  1  U.  C.  Q.  B.  361,  wherein  it  was 
held  that  the  mother  of  an  illegitimate 
daughter  might  maintain  such  an  action,  not 
under  the  statute,  but  on  the  principles  ol 
the  common  law,  as  standing  in  loco  parentis. 
In  Lake  v.  Bemiss,  4  U.  C.  C.  P.  430,  a  decla- 
ration by  a  mother  for  the  seduction  of  her 
daughter  was  held  bad,  it  not  being  al- 
leged that  the  father  of  the  female  seduced, 
was  dead.  In  James  v.  Hawkins,  26  U.  C.  C. 
P.  346,  it  was  held  that  while  the  abandon- 
ment of  the  daughter  by  the'  mother  might 
affect  the  an^ount  of  damage,  it  did  not  bar 
the  action. 
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land  is  worth,  this  going  as  a  profit  to  pro- 
moters,  is   insufficient  as  an  attack  on   the 
^purchase,    authorized   by   the   legislature   at 

KNOX  COUHTY  ET  AIm  ^^  P""^^®  attacked. 


V. 


Tennessee  Supreme  Court — June  5,  1915. 
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Jndioial  Notice  ^-  IfOKlslative  Joumals. 

The  court  takes  judicial  notice  of  the  jour- 
nals of  the  legislature,  showing  the  steps 
taken  in  the  enactment  of  statutes. 

[See  note  at  end  of  this  case.] 

Same. 

Judicial  notice  of  legislative  journals, 
showing  the  proper  enactment  of  a  statute, 
may  be  taken  on  demurrer  to  a  bill,  charging 
that  a  statute  was  not  regularly  enacted;  a 
demurrer  not  admitting  allegations  contrary 
to  facts  judicially  known  to  the  court. 

[See  note  at  end  of  this  case.] 

Same. 

Judicial  notice  will  be  taken  of  journals  of 
the  legislature  before  they  are  published. 
[See  note  at  end  of  this  case.] 

Statutes  — -  Evidence   of  Enactment  -» 
ConclnsiTeness  of  Jonrnals. 

Journals  of  the  legislature  cannot  be  im- 
peached even  for  fraud  or  mistake,  but  any 
errors  therein  can  be  corrected  only  by  the 
legislature. 

[See  47  Am.  St.  Rep.  816.] 

Pormalities     of    Enactment    —    Tliree 
Readings  in  Each  Honse. 

Const,  art.  2,  §  18,  requiring  a  bill  to  be 
read  and  passed  in  each  house  on  three  sepa- 
rate days,  is  satisfied,  where  it  is  introduced 
in  duplicate  in  the  two  houses,  and  the  Sen- 
ate bill,  after  passing  its  third  reading  and 
bein^  enrolled,  is  on  the  third  reading  in 
tlie  house  substituted  for  the  house  bill  and 
passed. 

Covnties  —  Powers  —  Donation  to  State 
Education. 

Priv.  Acts  1015,  c.  1,  authorizing  Knox 
county  to  issue  bonds  and  therewith  buy 
lands,  title  to  be  conveyed  to  the  state  for 
the  use  of  the  state  university,  for  educa- 
tional, experimental,  and  agricultural  pur- 
poses, does  not  contravene  Const,  art.  2,  §  29, 
prohibiting  a  county  or  municipality,  unless 
authorized  by  its  electors,  from  giving  or 
loaning  its  credit  to  or  in  aid  of  any  person, 
company,  association,  or  corporation,  or  from 
brooming  a  stockholder  with  others  in  any 
company,  association,  or  corporation;  the 
mischief  sought  to  be  prevented  being  a  busi- 
ness  partnership  between  a  municipality  or 
county  and  individuals  or  private  corpora- 
tions or  associations. 

Tajrpayer's  Snit  —  Enjoining  Purchase 
of  Property  —  Excessive  Price. 

The  averment  of  the  unverified  bill  to  en- 
join a  county  from  buying  land  that  too 
much  is  being  paid  for  it,  and  that  complain- 
ant believes  and  alleges  that  the  county  is 
being  burdened  with  $50,000  more  than  the 
Ann.  Cas.  1916E. — 81. 


Appeal  from  Chancery  Court,  Knox  county : 
Sansom,  Chancellor. 

Action  for  injunction.  S.  G.  Heiskell, 
plaintiff,  and  Knox  County  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

yohle  Smith^on  for  appellant. 

Shields  d  Cates  and  Johnson  d  Cox  for 
appellee  Knox  County. 

Matfnard  <i  Lee  and  Wchb  d  Bak^r  for 
appellee  University  of  Tennessee, 

[182]  Fancher,  J. — ^It  appearing  to  the 
court  that  the  public  interest  requires  it,  this 
case  was  advanced  for  hearing  and  was  heard 
at  Jackson  on  May  31,  1915,  as  provided  by 
law,  upon  the  transcript  of  the  record  from 
Knox  county  chancery  court,  the  assignments 
of  error  by  appellant,  reply  brief  thereto,  and 
the  oral  argument. 

It  appears  that  defendants  T.  A.  Wright 
and  others  were  the  owners  of  a  tract  of 
land  near  Knoxville,  known  as  the  Cherokee 
tract)  and  the  quarterly  court  of  Knox  coun- 
ty on  the  first  Monday  in  January,  1015, 
adopted  a  resolution  upon  a  proposition  made 
to  it  by  the  owners  to  buy  said  land,  and 
that  the  title  thereto  should  be  conveyed  to 
the  State  of  Tennessee  for  the  use  of  the 
University  of  Tennessee. 

It  further  appears  that  the  legislature  of 
this  State  passed  an  act  at  its  recent  session, 
being  chapter  1,  authorizing  Knox  county  to 
purchase  said  property  for  agricultural,  ex- 
perimental, and  educational  purposes,  to  be 
held  by  the  State  for  the  use  of  the  Universi^ 
tv  of  Tennessee  at  Knoxville,  and  to  authorize 
the  county  court  of  said  county  to  issue  and 
sell  coupon  bonds  in  an  amount  not  to  ex- 
ceed $125,000  to  pay  for  same,  and  to  provide 
for  the  redemption  of  said  bonds. 

On  March  23,  1915,  this  bill  was  filed  by 
S.  0.  Heiskell  on  behalf  of  himself  and  all 
other  taxpayers  of  [183]  Knox  county,  pray- 
ing an  injunction  against  the  sale  of  said 
bonds,  to  which  bill  Knox  county,  and  R.  A. 
Brown,  as  county  judge  thereof,  together 
with  the  owners  of  said  Cherokee  tract  of 
land,  were  made  defendants. 

The  bill  of  complainant  contains  a  number 
of  allegations,  in  which  the  act  of  the  legis- 
lature authorizing  the  sale  of  this  property 
is  attacked  on  various  grounds,  and  questions 
are  also  made  as  to  the  right  of  the  county 
to  purchase  property  of  this  nature  for  the 
purposes   proposed,   and   also  averring  that 
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the  said  land  is  not  worth  the  price  proposed 
to  be  paid  for  it;  that  complainant  believes 
and  alleges  that  the  county  is  being  burdened 
with  $50,000  more  than  the  land  is  really 
worth,  this  sum  being  added  to  the  real  value 
of  the  land  as  a  bonus  or  profit  to  some  of 
the  promoters.  The  questions  raised  as  to  the 
act  of  the  legislature  authorizing  the  sale 
relate  to  the  constitutionality  of  the  act. 

Demurrers  were  interposed  to  the  bill  by 
the  defendants.  They  also  answered  the  bill 
on  March  29,  1915.  On  April  7,  1915,  the 
chancellor  sustained  all  the  demurrers  and 
dismissed  the  bill,  and  complainant,  Heiskell, 
appealed  in  error  to  this  court.  Only  three 
of  the  questions  raised  in  the  original  bill 
are  now  insisted  upon  in  the  assignments  of 
error.  We  will  now  take  up  these  three 
propositions. 

The  first  assignment  of  error  is  upon  the 
question  raised  in  the  bill  in  section  5 
thereof,  and  is  based  on  article  2,  section  18, 
of  the  constitution  of  Tennessee.  This  sec- 
tion of  the  bill  alleges  that  the  act  au- 
thorizing [184]  the  purchase  of  the  property 
and  providing  for  the  issuance  of  bonds  for 
that  purpose  was  not  read  once  on  three  dif- 
ferent days  and  parsed  each  time  in  the 
house,  where  it  originated,  before  it  was 
transmitted  to  the  other  house,  and  that  the 
bill  was  never  read  and  passed  on  three  dif- 
ferent days  in  each  house  of  the  legislature; 
that  said  act  did  not  receive  the  assent  of 
the  majority  of  all  the  members  to  which 
each  house  was  entitled  under  the  constitu- 
tion, as  required  by  section  18,  article  2. 

This  part  of  the  bill  was  demurred  to  by 
Knox  county,  R.  A.  Brown,  county  judge, 
and  Jesse  L.  Henson,  county  court  clerk, 
specially  on  the  ground  that  the  journals  of 
tlie  senate  and  house  of  representatives  (of 
which  the  court  will  take  judicial  notice) 
show  that  said  act  w^as  duly,  legally,  and 
constitutionally  passed. 

Certified  copies  of  the  journals  of  the 
senate  and  house  of  representatives  were  ex- 
iiibited  with  the  demurrer  on  the  trial  of  the 
cause,  and  certified  copies  are  filed  with  this 
court  as  a  part  of  the  brief. 

It  is  said  by  complainant  that  the  de- 
murrer admitted  the  truth  of  this  allegation, 
and  the  position  is  taken  that  the  averments 
of  the  bill  cannot  be  put  in  question  upon 
the  demurrer. 

Article  2,  section  21,  of  our  constitution 
provides  that  each  house  shall  keep  a  journal 
of  its  proceedings;  the  ayes  and  noes  shall 
be  taken  in  each  house  upon  the  final  passage 
of  each  bill  of  a  general  character  and  bills 
making  appropriations  of  public  moneys. 

[186]  It  is  provided  by  section  5584,  Shan- 
non's Code  of  Tennessee,  that  the  proceedings 
of  the  legislature  are  proved  by  the  journals. 

This  court  has  held  in  State  v.  Swiggart, 
118  Tenn.  556,  102  S.  W.  75,  that  the  court 


will  take  judicial  notice  of  the  journals  of 
the  general  assembly  showing  the  various 
steps  taken  in  the  enactment  of  statutes,  and 
that  these  need  not  be  specially  pleaded  or 
proved  if  a  statute  is  attacked  for  want  of 
formalities  in  its  enactment  required  by  the 
constitution.  It  was  held  that  every  reason- 
able presumption  will  be  made  in  favor  of 
the  regularity  and  validity  of  the  proceed- 
ings of  the  general  assembly  as  a  oo-ordinate 
branch  of  the  government. 

It  was  unnecessary  to  file  copies  of  these 
entries  from  the  journals  of  the  house  and 
senate  except  to  call  the  court's  attention 
thereto.  Can  the  court  take  notice  of  these 
proceedings  upon  ademurrer,  in  the  face  of  a 
direct  charge  in  the  bill  that  such  proceedings 
were  not  regular  as  required  by  the  constitu- 
tion? Or  is  it  required  that  litigants  and  the 
courts  must  wait  until  an  answer  is  filed  and 
an  issue  of  fact  raised  upon  the  question  before 
the  court  may  judicially  note  these  proceed- 
ings? We  think  not.  It  seems  clear  that 
there  is  no  necessity  that  pleadings  make 
an  issue  in  order  for  the  court  to  take  notice 
of  these  journal  entries,  but  the  court  will 
take  notice  of  such  proceedings,  as  it  always 
takes  notice  of  any  statute  of  the  general 
assembly. 

[186]  It  is  true  that  the  demurrer  admits 
the  truth  of  facts  charged  in  the  bill.  But 
this  confession  for  the  purpose  of  hearing 
the  demurrer  is  strictly  confined  to  the  facta 
The  demurrer  does  not  admit  matters  of  law 
suggested  in  the  bill  or  inferred  from  the 
facts  stated,  nor  does  it  admit  the  arguments* 
deductions,  inferences,  or  conclusions  set  forth 
in  the  bill.  It  does  not  admit  all^ations 
contrary  to  the  facts  judicially  known  to  the 
court.  Gibson's  Suits  in  Chancery  (2  ed.) 
section  304;  1  Daniel's  Chancery  Practice. 
545,  546.  It  is  said  by  Mr.  Daniel,  on  page 
546  of  said  volume: 

"When  facts  are  averred  in  the  bill  which 
are  contrary  to  any  fact  of  which  the  court 
takes  judicial  notice,  the  court  will  not  p.iy 
any  attention  to  the  averment.  Thus  where 
in  order  to  prevent  a  demurrer  it  was  falsely 
alleged  in  the  bill  that  a  revolted  colony  of 
Spain  had  been  recognized  by  Great  Britain 
as  an  independent  State,  Sir  Lancelot  Shod- 
well,  V.  C,  upon  the  argument  of  a  demurrer 
to  the  bill,  held  that  the  fact  averred  waa 
one  which  the  court  was  bound  to  take  notice 
of  as  being  false,  and  that  he  must  therefore 
take  it  just  as  if  there  had  been  no  such 
averment  in  the  record." 

We  hold  therefore  that  the  court  mav  take 
judicial  notice  of  tiiese  journal  entries  for 
the  purpose  of  determining  whether  the  bill 
was  constitutionally  passed. 

Tlie  journal  had  not  been  published  when 
this  case  was  tried  before  the  chancellor,  but 
it  had  been  made  out,  and  it  is  the  journal, 
and  not  its  publication,  of  which  the  court 
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takes  notice.  If  the  journal  could  be  [187] 
disputed  or  contradicted,  then  an  issue  might 
be  presented  upon  this  charge  in  the  bill,  but 
it  is  the  concensus  of  authority  that  the  re- 
citals in  the  journals  of  the  legislature  are 
conclusive.  They  are  entitled  to  absolute 
verity,  and  cannot  be  impeached  on  the 
ground  of  mistake  or  fraud.  If  there  are 
errors,  the  house  itself  is  the  only  tribunal 
authorized  to  correct  them.  38  Cyc.  958; 
Cohn  V.  Kingsley,  5  Idaho  416,  49  Pac.  986, 
.^8  L.R.A.  78;  White  v.  Hinton,  3  Wyo.  753, 
30  Pac.  953,  17  L.R.A.  66. 

The  journals  of  the  senate  and  house  show 
that  this  bill  was  constitutionally  passed. 
The  bill  was  introduced  concurrently  in  the 
house  and  in  the  senate.  After  having  been 
passed  by  the  senate,  as  required  by  the  con- 
stitution, having  passed  the  first  and  second 
readings  on  two  separate  days,  it  was  passed 
on  its  third  and  final  reading  on  another  day 
by  a  vote  of  twenty-six  ayes,  which  was 
unanimous.  It  was  thereupon  enrolled  and 
transmitted  to  the  house.  In  the  meantime 
the  house  bill  upon  the  same  subject  and  for 
the  same  identical  purpose  had  been  likewise 
passed  upon  its  first  and  second  readings  on 
two  separate  days,  and  recommended  for  pas- 
imge  by  the  Committee  on  Agriculture,  and 
on  another  and  later  day  the  senate  bill,  hav- 
ing been  transmitted  to  the  house,  was  sub- 
stituted for  the  house  bill,  and  thereupon 
passed  its  third  and  final  reading  in  the 
house  by  a -vote  of  seventy-one  ayes,  being 
unanimous.  The  house  bill  and  senate  bill 
were  the  same  in  tenor  and  substance  in 
their  caption  and  body,  and  when  the  senate 
bill  was  substituted  for  [188]  the  house  bill 
and  read  and  finally  passed  in  the  house  as 
above  indicated,  the  law  was  constitutionally 
enacted,  and  the  constitutional  requirements 
of  article  2,  section  18,  that  a  bill  shall  be 
read  and  passed  in  each  house  on  three  sepa- 
rate days,  complied  with.  Archibald  v.  Clark, 
112  Tenn.  632,  82  S.  W.  310. 

The  second  assignment  of  error  is  upon  the 
question  raised  by  section  7  of  the  bill,  based 
on  article  2,  section  29,  of  the  constitution, 
to  the  effect  that  the  credit  of  no  county,  city, 
or  town  shall  be  given  or  loaned  to  or  in  aid 
of  any  person,  company,  association,  or  cor- 
poration except  upon  an  election  to  be  first 
held  by  the  qualified  voters  of  such  county, 
city,  or  town  and  the  assent  of  tliree- fourths 
of  the  votes  cast  in  said  election;  nor  shall 
any  county,  city,  or  town  become  a  stock- 
holder with  others  in  any  company,  associa- 
tion, or  corporation  except  upon  a  like  elec- 
tion and  the  assent  of  a  like  majority. 

The  bill  cliarjred  that  the  effect  of  the  ac- 
tion of  the  county  court  and  the  act  of  the 
legislature  was  to  give  or  loan  the  credit  of 
Knox  county  to  the  University  of  Tennessee 
without  such  an  election,  and  therefore  was 
in  violation  of  the  constitution. 


The  defendants  demurred  to  this  portion 
of  the  bill  because  the  State  of  Tennessee  is 
not  a  person,  company,  association,  or  corpo- 
ratimi  within  the  meaning  of  said  constitu- 
tional provision,  and  that  the  county  was  not 
required,  under  the  constitution,  to  submit 
the  issuance  of  said  bonds  to  an  election  of 
the  qualified  voters  of  the  county,  and  that 
their  issuance  by  the  [189]  county  court  un- 
der the  provisions  of  the  act  in  question  was 
not  unconstitutional. 

The  property  sought  to  be  acquired,  known 
as  the  Cherokee  tract,  is  a  large  body  of 
land  composed  of  669  acres  adjacent  to  i>he 
present  experiment  station  farm  of  the  Uni- 
versity of  Tennessee  at  Knoxville,  and  lying 
near  the  city  of  Knoxville,  as  recited  in  the 
Enabling  Act,  chapter  1,  Private  Acts  of 
1916. 

The  said  act  recites  that  the  tract  con- 
tains a  diversity  of  soil  which  will  enable 
Xnox  county  to  exhibit  and  advertise  to  the 
world  the  great  diversity  of  crops  which  can 
be  produced  on  its  varied  soils,  as  well  as 
demonstrating  to  the  citizens  the  methods  by 
which  the  productiveness  of  this  soil  and 
farming  lands  can  be  increased,  thereby  de- 
veloping the  agricultural  resources  of  said 
county. 

The  act.  further  recites  that  the  enlarge- 
ment of  the  agricultural  and  experimental 
station  by  reason  of  the  acquisition  of  the 
additional  lands  will  develop  the  farming, 
stock  raising,  dairying,  and  other  resources 
of  said  county,  and  will  enable  the  said  uni- 
versity to  educate  a  larger  number  of  its 
citizens,  and  will  greatly  enhance  the  value 
of  taxable  property  in  said  county,  and  bene- 
fit each  and  every  citizen  thereof. 

But  we  may  assume  that  the  acquisition 
of  this  land  by  the  county  court  is  more 
especially  for  the  benefit  of  the  State,  and 
yet  under  our  authorities  this  proposed  bond 
issue  may  be  made  by  the  county  and  tlie 
property  purchased  with  the  bonds  and  trans- 
ferred to  the  State  of  Tennessee  for  the  use 
of  the  University  of  [190]  Tennessee  for  edu- 
cational, experimental,  and  agricultural  pur- 
poses. 

This  question  was  before  the  court  in  tlie 
case  of  Ransom  v.  Rutherford  County,  12:i 
Tenn.  1,  130  S.  W,  1067,  Ann.  Caa.  1912B 
1356.  Tliat  case  arose  out  of  a  contribution 
of  $100,000  by  Rutherford  county,  Tennessee, 
$80,000  being  also  given  by  the  municipality 
of  Murfreesboro,  for  the  purpose  of  having 
established  in  said  county  by  the  State  of 
Tennessee  one  of  its  three  normal  scliools, 
located  in  the  State.  The  said  county  also 
donated  a  site  for  the  location  of  said  school. 
The  bonds  were  issued  by  the  county  court 
and  the  municipality  without  submission  of 
the  same  to  the  vote  of  the  people.  The 
bond  issue  was  attacked  on  the  same  ground 
as  in  this  case.     It  was  held  that  the  letter 
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and  spirit  of  this  provision  in  the  constitu- 
tion is  that  the  county  shall  not  be  a  stock- 
holder or  joint  owner  with  any  company, 
association,  or  corporation  in  any  enterprise 
or  improvement;  that  the  mischief  it  seeks 
to  prevent  is  a  business  partnership  between 
a  municipality  or  subdivisions  of  the  State 
and  individuals  or  private  corporations  or 
associations;  that  it  forbids  the  union  of 
public  and  private  capital  in  any  enterprise 
whatever.  It  was  observed  in  that  case  that 
the  State  is  a  sovereign,  and  is  in  no  sense 
a  person,  company,  association,  or  corpora- 
tion in  the  meaning  of  this  constitutional  in- 
hibition. 

This  question  was  also  decided  against  the 
contention  of  complainant  in  the  case  of  East 
Tennessee  University  v.  Knoxville,  6  Baxt. 
176. 

[191]  The  third  and  last  assignment  of 
error  is  based  upon  the  question  raised  by 
section  8  of  complainant's  bill  that  the  land 
is  not  worth  the  amount  paid  for  it,  the 
allegation  being  as  follows: 

"Sec.  8.  Plaintiff  avers  that  the  Cherokee 
land  is  not  worth  exceeding  $76,000.  He  be- 
lieves and  alleges  that  the  county  is  being 
burdened  with  $50,000  more  than  said  land 
is  really  worth,  this  sum  being  added  to  the 
value  of  the  land  as  a  bonus  or  profit  to 
some  of  the  promoters." 

The  defendant  demurred  to  this  portion  of 
the  bill  because  the  bill  shows  that  the  coun- 
ty court  exercised  its  legislative  powers  and 
discretion  in  purchasing  the  property  com- 
plained of,  and  that  this  legislative  power 
and  discretion  could  not  be  reviewed  by  the 
court  upon  the  complaint  of  a  citizen  or  tax- 
payer whose  judgment  might  differ,  or  who 
might  disagree  with  the  members  of  the 
county  court. 

The  bill  is  not  sworn  to.  It  does  not 
charge  that  tlie  county  court  has  acted  in 
bad  faith,  or  that  it  has  committed,  or  is 
about  to  commit,  any  unauthorized  axit.  It 
mildly  avers  that  too  much  is  being  paid  for 
the  property,  and  that  complainant  believes 
and  alleges  that  the  county  is  being  bur- 
dened with  $50,000  more  than  the  land  is 
wortli,  this  going  as  a  profit  to  the  promoters. 

This  is  not  sufficient  as  an  attack  upon 
this  purchase  in  view  of  the  fact  that  the 
legislature  grants  full  authority  to  purchase 
the  lands  at  the  price  and  for  the  purpose 
as  previously  agreed  upon  by  the  county 
court.  [192]  The  act  of  the  legislature  is  very 
full,  and  covers  the  entire  proposition.  It 
recites  the  contract  and  grants  full  authority 
to  carry  out  the  purchase.  We  are  of  opin- 
ion, and  so  hold,  that  the  bill  is  entirely  in- 
sufficient to  enjoin  and  prevent  this  enter- 
prise agreed  upon  by  the  county  court  of 
Knox  county  and  approved  by  the  State 
through  its  legislature. 


The  result  is  we  find  no  error  in  the  decree 
of  the  chancellor  in  dismissing  the  bill,  and 
this  decree  must  be  affirmed. 


NOTE. 

Judicial  Notice  of  Contents  of  Itegisla- 
tive  JonmaUi  on  Issne  as  to  Enaet- 
ment  of  Statute. 

Tlie  holding  in  People  v.  Brann,  246  III. 
428,  20  Ann,  Cas.  448,  92  N.  E.  917,  that  on 
an  issue  whether  a  statute  was  validly  en- 
acted judicial  notice  would  not  be  taken  of 
the  contents  of  the  legislative  journals,  finds 
support  in  a  recent  case  from  the  same  juris- 
diction. Worthy  v.  Bush,  262  111.  660,  104 
N.  E.  904,  wherein  the  court  said:  "The 
plaintiff  in  error  has  attached  copies  of  the 
house  and  senate  journals  of  1907  and  the 
senate  journal  of  1909  to  the  record,  and 
has  appended  to  his  abstract,  as  'Exhibit  A' 
and  'Exhibit  B,'  excerpts  from  said  journals 
which  he  claims  sustain  his  contentions.  It 
will  thus  be  seen  that  plaintiff  in  error  is 
attempting  to  incorporate  into  the  record  and 
have  considered  by  this  court  questions  of 
fact  not  properly  in  the  record.  In  order  to 
decide  the  questions  raised  by  plaintiff  in  er- 
ror it  would  be  necessary  for  this  court  to 
hold  that  it  will  take  judicial  notice  of  the 
contents  of  the  journals  of  the  l^islature. 
To  do  this  it  would  be  necessary  for  this 
court  to  reverse  a  long  line  of  decisions,  be- 
ginning with  Spangler  v.  Jacoby,  14  111.  297, 
and  coming  down  to  Devine  v.  L.  Pish  Furni- 
ture Co.  258  111.  389,  which  establish  the  rule 
that  whether  a  statute  was  passed  by  the 
General  Assembly  in  compliance  with  the 
constitutional  requirements  is  a  matter  of 
fact  which  must  be  proved  by  the  party  at^ 
tacking  the  validity  of  the  act,  and  that  for 
this  purpose  the  journals  of  the  General  As- 
sembly may  be  introduced  in  evidence.  It 
has  never  been  the  doctrine  of  this  court  that 
judicial  notice  will  be  taken  of  the  contents 
of  these  legislative  journals.  If  we  cannot 
take  judicial  notice  of  the  contents  of  the 
house  and  senate  journals,  then  the  question 
which  plaintiff  in  error  attempts  to  raise 
is  not  properly  presented  and  cannot  be  de- 
termined." 

However,  the  weight  of  recent  authority  is 
in  favor  of  the  rule  that  judicial  cognizance 
will  be  taken  of  legislative  journals.  Con- 
nole  v.  Norfolk,  etc.  R.  Co.  216  Fed.  8*23: 
State  V.  Joseph,  175  Ala.  579,  Ann.  Cas. 
1914D  248,  57  So.  942;  Jackson  v.  SUte, 
101  Ark.  473,  142  S.  W.  1153;  Grant  t. 
Hardage,  106  Ark.  506,  153  S.  VV.  826;  State 
v.  Goff,  135  La.  335,  65  So.  481;  Todten- 
hausen  v.  Knox  County,  132  Tenn.  169,  177 
S.  W.  487.     See  also  State  v.  Carter,   174 
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Ala.  266,  56  So.  974.  And  see  the  reported 
case.  ''It  is  a  fixed  rule  of  this  court  of 
long  duration,  and  well  established,  that  in 
construing  the  legality  of  acts  of  the  legisla- 
ture this  court  will  take  judicial  knowledge 
of  the  recitals  and  records  of  the  journals 
of  both  branches  of  the  General  Assembly  to 
aid  the  court  in  determining  the  validity  of 
any  act."  Jobe  v.  Urquhart,  102  Ark.  470, 
Ann.  Cas.  1914A  351,  143  S.  W.  121. 

In  People  v.  Ramer  (Colo.)  158  Pac.  146, 
it  was  held  that  in  the  absence  of  pleadings 
raising  the  question  of  the  proper  enactment 
of  a  statute  it  was  not  necessary  for  a  court 
to  notice  judicially  the  legislative  journals 
with  respect  thereto. 

In  the  reported  case  it  is  held  that  legis- 
lative journals  will  be  judicially  noticed  be- 
fore they  are  published.  In  Earnest  v.  Sar- 
gent, 20  N.  M.  427,  160  Pac.  1018,  it  was 
held  that  judicial  notice  would  be  taken  of 
the  journals  though  they  were  not  on  file 
with  the  secretary  of  state.  The  court  said: 
"There  is  no  argument  between  counsel  as  to 
the  proposition  that  the  court  will  take  ju- 
dicial notice  of  the  journals  of  the  houses  of 
the  legislature.  The  controversy  in  this  case, 
however,  arises  out  of  the  fact  that  the  al- 
leged journal  is  not  found  in  the  proper 
custody  and  on  file  in  the  proper  ofiice.  It 
is  argued  in  behalf  of  relator  that  the  filing 
of  the  journal  in  the  ofiice  of  the  secretary 
of  state  makes  the  same  a  public  document, 
and  that  thereupon,  and  by  reason  thereof, 
the  court  takes  judicial  notice  of  the  same. 
The  Attorney  General,  on  the  other  hand,  in 
behalf  of  the  defendant,  argues  that  the  filing 
of  the  journal  in  the  ofiice  of  the  secretary  of 
state  adds  nothing  whatever  to  its  dignity 
as  a  public  document;  that  it  is  a  public 
document  from  day  to  day  during  the  session 
of  the  legislature,  and  continues  to  be  such 
for  all  time;  and  that  the  filing  of  the  same 
in  the  office  of  the  secretary  of  state  gives  it 
no  greater  efficacy  than  it  had  before.  No 
case  is  cited  by  counsel  on  either  side  touch- 
ing the  proposition,  and  we  must  decide  the 
same  according  to  the  general  principles  of 
law  relating  to  such  matters.  The  rule  of 
evidence  in  regard  to  ancient  documents  that 
they  must  come  from  the  proper  custody  has 
no  application  in  this  case.  In  those  cases 
the  documents  are  allowed  to  prove  them- 
selves, because  they  are  ancient  documents 
and  come  from  the  proper  custody.  In  this 
case  this  document  depends  upon  no  such 
principle  for  its  evidentiary  character.  Tlie 
document  is  identified  by  the  officer  under 
whose  direction  the  same  was  prepared,  and 
it  is  declared  by  him  to  be  the  senate  journal. 
The  principle  of  judicial  notice,  it  seems  to 
lis,  is  broad  enough  to  compel  us  to  inform 
ourselves  from  any  authentic  source  as  to 
what  the  senate  journal  shows.     If  this  case 


had  arisen  during  the  session  of  the  legisla- 
ture, and  before  the  time  had  arrived  to 
file  the  journal  with  the  secretary  of  state, 
we  assume  that  no  one  would  question  the 
proposition  that  we  should  taJce  judicial 
notice  of  the  journal  up  to  that  time.  Now 
that  the  secretarv  of  state  haa  refused  to 
receive  and  file  the  same,  the  situation  is 
unchanged.  We  liave  taken  the  testimony  of 
the  chief  clerk  of  the  senate,  which  is  un- 
disputed, and  are  satisfied  therefrom  that 
this  journal  is  the  senate  journal.  We  may 
tlierefore  look  to  it  for  any  fact  therein  con- 
tained which  is  material  or  germane  to  this 
investigation." 


STATE  EX  REL.  BOTSFOBD  lilTMBER 

COMPANY 

V. 

TAYLOR. 

South   Dakota   Supreme   Court — April   27, 

1914. 

34:  S.  VaTc,  13;  14:7  N.  W,  73. 


Corporationa  —  Crimiiuil  Prosecution  — 
How  Originated. 

Under  Pen.  Co<le,  §  15,  providing  that  all 
persons  who  commit  in  whole  or  in  part  any 
crime  within  the  state  are  liable  to  punish- 
ment, section  822  defining  "person"  as  in- 
cluding corporations,  Code  Cr.  Proc.  §  183, 
empowering  and  requiring  the  grand  jury  to 
inquire  into  all  public  offenses  and  present 
them  by  presentment,  indictment,  or  accusa- 
tion in  writing,  and  section  560  et  seq.  pro- 
viding for  a  hearing  before  a  magistrate  upon 
a  presentment  against  a  corporation  or  tlie 
filing  of  a  complaint  or  information  against 
it,  and  providing  that  if  the  magistrate  re- 
turn a  certificate  that  there  is  sufficient  cause 
to  believe  the  corporation  guilty,  the  staters 
attorney  shall  file  an  information,  or  tht; 
grand  jury  may  proceed  as  in  the  case  of  a 
natural  person  held  to  answer,  a  criminal 
proceeding  against  a  corporation  may  orig- 
inate by  indictment  by  the  grand  jury  in  the 
first  instance,  by  the  return  of  a  presentment 
by  the  grand  jury  and  a  hearing  before  a 
magistrate,  or  by  an  information  filed  before 
a  magistrate  and  a  preliminary  examination. 

[See  133  Am.  St.  Rep.  775;  *6  R.  C.  L.  tit. 
Corporations,  p.  771.] 

Mode  of  Acquiring  Jurisdiction  of  Cor- 
poration. 

Under  Code  Cr.  Proc.  §  643,  providing  that 
the  procedure,  practice,  and  pleadings  in 
criminal  actions,  or  in  matters  of  a  criminal 
nature  not  specifically  provided  for  in  that 
Code,  shall  be  in  accordance  with  the  pro- 
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cedure,  practice,  and  pleadings  of  the  com- 
mon law,  though  there  is  no  special  statutory 
provision  for  process  against  a  corporation 
upon  an  indictment  either  with  or  without 
preliminary  examination,  nor  upon  an  in- 
formation filed  by  the  state's  attorney,  a  sum- 
mons issued  by  the  trial  court  is  a  valid 
and  appropriate  process,  and  gives  that  court 
jurisdiction  of  the  defendant,  especially  in 
view  of  section  561,  providing  for  the  issu- 
ance of  a  summons  to  require  a  corporation 
to  answer  a  criminal  charge  upon  a  prelimi- 
nary hearing  before  a  magistrate. 
[See  note  at  end  of  this  case.] 

Original  prohibition  proceeding.  Botsford 
Lumber  Company,  relator,  and  Alva  E.  Tay- 
lor, Circuit  Judge,  defendant.  The  facts  are 
stated  in  the  opinion.    Wmt  denied. 

Brotcn,  Abbott  d  Somaen  and  Warren  d 
Warren  for  relator. 

D.  A.  Crawford  and  Jf .  Harry  O^Brxen  for 
defendant. 

[16]  Smith,  P.  J. — ^At  the  December,  1913, 
term  of  the  circuit  court  of  Kingsbury  county, 
the  grand  jury  returned  an  indictment  against 
the  Botsford  Lumber  Company,  a  corporation, 
charging  imfair  discrimination  in  violation 
of  chapter  131,  Laws  of  1907.  Certain  pro- 
ceedings were  had  to  bring  the  defendant  cor- 
poration before  the  court  to  answer  said 
charge,  which  the  court  held  to  be  unauthor- 
ized, but  which  are  not  material  to  any 
question  presented  at  this  time.  Thereafter, 
the  circuit  court  directed  the  issuance  of  a 
summons  which  was  duly  served  on  an  of- 
ficer of  the  corporation,  and  which  required 
the  defendant  to  appear  before  the  circuit 
court  on  the  2d  of  March,  1914,  at  10  o'clock 
A.M.,  to  answer  the  indictment.  The  sum- 
mons recited  the  impaneling  of  the  grand 
jury,  the  return  of  the  indictment,  and  a  full 
statement  of  its  contents. 

On  the  return  day,  the  defendant  corpora- 
tion appeared  [17]  specially  by  counsel,  and 
objected  to  further  proceedings,  on  the  ground 
that  the  service  of  a  summons  did  not  give 
the  court  jurisdiction  of  the  defendant,  for 
the  reason  that  the  statutes  of  this  state 
do  not  authorize  the  issuance  of  a  summons 
upon  an  indictment.  The  objection  was  over- 
ruled, and  the  defendant  failing  further  to 
appear  or  plead,  a  plea  of  not  guilty  was 
entered  by  direction  of  the  court,  pursuant 
to  section  566,  Code  of  Criminal  Procedure. 
On  motion  of  the  state's  attorney,  the  cause 
w^as  set  for  trial  at  the  regular  April,  1914, 
term  of  the  circuit  court.  Thereupon,  the 
plaintiff,  the  Botsford  Lumber  Co.  filed  in 
this  court,  its  verifified  application  for  a  writ 
of  prohibition,  alleging  that  the  circuit  court 
was  attempting  to  act  without  jurisdiction  of 
the  person  of  plaintiff,  and  demanding  that 


it  be  enjoined  from  further  proceedings  in 
said  cause. 

The  record  discloses  that  no  preliminary 
examination  was  had  either  upon  a  present- 
ment by  a  grand  jury,  or  on  an  information 
filed  before  a  magistrate,  nor  any  certificate 
returned  of  sufficient  cause  to  believe  the  cor- 
poration guilty  of  the  offense  charged,  prior 
to  the  finding  of  the  indictment.  Plaintiff's 
contention  is  that  the  trial  court  was  with- 
out jurisdiction  or  authority  to  issue  a  sum- 
mons or  other  process  requiring  the  corpora- 
tion to  appear  and  answer  a  criminal  charge, 
except  upon  an  indictment  after  proceedings 
prescribed  by  chapter  6  of  the  Code  of  Crimi- 
nal Procedure,  as  amended  by  chapter  87  of 
the  Laws  of  1905. 

This  chapter,  as  amended,  provides  for  a 
preliminary  examination  upon  a  presentment 
by  a  grand  jury,  or  on  an  information  filed 
before  a  magistrate,  a  hearing  thereon,  and 
a  certificate  of  probable  cause,  the  submission 
of  the  matter  to  a  grand  jury  and  the  return 
of  an  indictment. 

Sec.  7  of  the  Penal  Code  provides:  "This 
code  specifies  the  classes  of  persons  who  are 
deemed  capable  of  crimes  and  liable  to  pun- 
ishment therefor;  and  defines  the  nature  of 
the  various  crimes;  and  prescribes  the  kind 
and  measure  of  punishment  to  be  inflicted 
for  each;  the  manner  of  prosecuting  and  con- 
victing criminals  is  regulated  by  the  Code 
of  Criminal  Procedure."  Sec  15  provides: 
"The  following  persons  are  liable  to  punish- 
ment under  the  laws  of  this  state:  1.  All 
persons  who  commit  in  whole  or  in  part,  any 
crime  within  this  state."  Sec.  822  Penal 
[18]  Code.  "The  word  'person'  includes  cor- 
porations as  well  as  natural  persons."  Sec- 
tion 183  of  the  Code  of  Criminal  Procedure 
provides  that:  "The  grand  jury  has  power 
and  it  is  their  duty,  to  inquire  into  all  pub- 
lic offenses  committed  or  triable  in  the 
county  or  subdivision,  and  to  present  them 
to  the  court,  either  by  presentment  or  indict- 
ment or  accusation  in  writing."  Under  these 
provisions  of  the  Code,  this  court  held  in 
State  V.  Security  Bank,  2  S.  D.  538,  51  N.  W. 
337;  that:  "The  Code  of  Criminal  Procedure 
is  applicable  to  all  persons  natural  or  arti- 
ficial, in  respect  to  the  manner  of  commenc- 
ing criminal  actions.  Sec.  7211  makes  it  the 
duty  of  the  grand  jury  'to  inquire  into  all 
public  offenses  committed  or  triable  in  the 
county,  and  to  present  them  to  the  court, 
either  by  presentment  or  indictment  or  ac- 
cusation in  writing.'  There  is  no  distinction 
as  to  their  duty  to  investigate  between 
natural  persons  and  corporations,  and  what- 
ever evidence  will  justify  either  an  indict- 
ment or  presentment  against  an  individual 
will  justify  an  indictment  or  a  presentment 
against  a  corporation."  And  "Tlic  grand 
jury  may  indict  a  corporation   in   the  first 


STATE  V.  TAYLOK. 

SJ^  8.  Dak.  J3. 


1287 


inatanee  aa  they  may  indict  an  individual." 
We  adiiere  to  tlie  view  announced  in  tliat  case. 
U.  S.  V.  Alaska  Packers'  Assoc.  1  Alaska 
217;  Bishop's  New  Grim.  Proc.  §  417;  People 
V.  Rochester  Ry.  etc.  Co.  196  2s\  Y.  102,  16 
Ann.  Cas.  837,  88  N.  £.  22,  133  Am.  St.  Rep. 
770,  21  L.R.A.(N.S.)  998,  note;  People  v. 
Equitable  Gas  Light  Co.  6  N.  Y.  Crim.  189,  5 
N.  Y.  S.  19. 

Under  the  statutes  of  this  state,  there  are 
three  modes  in  which  a  criminal  proceeding 
against  a  corporation  may  originate.  First. 
By  indictment  by  a  grand  jury,  in  the  first 
instance.  Second.  Through  the  return  of 
a  |>resentment  by  a  grand  jury,  and  a  hear- 
ing before  a  magistrate.  Third.  By  an  in- 
formation filed  before  a  magistrate,  and  a 
preliminary  examination.  When  tlie  pro- 
ceeding is  by  presentment  or  information  be- 
fore a  magistrate,  a  summons  may  issue,  as 
provided  by  section  560,  Code  Crim.  Proc. 
requiring  the  corporation  to  appear  before 
the  magistrate,  at  a  specified  time  and  place, 
to  answer  the  charge.  When  the  proceeding 
is  begun  in  either  of  the  modes  last  named, 
the  state's  attorney  may  himself,  file  an  in- 
formation in  the  circuit  court,  or  he  may 
submit  the  matter  to  a  grand  jury  and  have 
an  indictment  returned.  A  corporation  is 
incapable  of  arrest  or  physical  restraint,  and 
cannot  be  compelled  to  appear  and  answer 
to  a  criminal  charge.  [19]  It  is,  however,  a 
well  settled  principle  of  law,  that  courts 
may  acquire  jurisdiction  over  a  corporation 
by  notice  or  writ  constituting  due  process 
of  law,  so  far  as  to  pronounce  legal  judgment 
against  it  upon  its  failure  or  refusal. to  ap^ 
pear.  Plaintiff's  contention  is  that  no  proc- 
ess exists  in  this  state  which  may  issue  after 
the  filing  of  the  indictment  or  information. 

A  careful  examination  of  chapter  6  of  the 
Code  of  Crim.  Proc.  as  amended  by  chapter 
37,  Laws  of  1905,  and  the  Code  of  Crim.  Proc. 
reveals  the  fact  that  the  statutes  contain  no 
special  provision  for  process  against  a  cor- 
poration upon  any  indictment,  either  with  or 
without  preliminary  examination,  nor  upon 
an  information  filed  by  the  state's  attorney. 
Sections  560  and  561  of  the  Code  of  Criminal 
Procedure  as  amended,  providing  for  the  is- 
suance of  summons,  have  application  only  to 
the  preliminary  hearing  before  the  magistrate. 

Plaintiff's  contention  is,  in  effect,  that 
while  a  corporation  may  be  criminally  liable 
under  the  laws  of  this  state,  and  an  indict- 
ment may  be  returned  by  a  grand  jury,  or  an 
information  may  be  filed  by  the  state's  at- 
torney, yet  the  accused  corporation  can  never 
be  brought  to  trial  in  a  circuit  court  because^ 
in  the  absence  of  an  express  statute  authoriz- 
ing it,  the  trial  court  is  powerless  to  issue 
summons  or  process,  service  of  which  will 
confer  personal  jurisdiction  of  the  corpora- 
tion.    If  plaintiff's  contention  must  be  sus- 


tained, it  follows  that  the  courts  of  thia  state 
are  powerless  to  try  corporations  for  any 
violation  of  the  criminal  laws  of  the  state. 
It  is  perfectly  clear  that  corporations  may  Ihs 
guilty  of  crime,  under  the  laws  of  this  state. 
It  is  likewise  clear,  that  the  courts  are  given 
jurisdiction  over  such  crimes,  and  that  a  cor- 
poration may  be  charged  therewith,  either  by 
indictment  or  information.  The  specific  ques- 
tion is  whether  there  exists  any  legal  mode  by 
which  such  corporation  may  be  brought  be- 
fore the  court  to  answer  the  indictment  or  in- 
formation. Sec.  643  of  the  Code  of  Criminal 
Procedure  provides:  "The  procedure,  prac- 
tice and  pleadings  in  the  circuit  courts  of  this 
state  in  criminal  actions  or  in  matters  of  a 
criminal  natture  not  specifically  provided  for 
in  this  Code,  shall  be  in  accordance  with  the 
procedure,  practice  and  pleadings  of  the  com- 
mon law."  In  the  case  of  People  v.  Jordan, 
65  Cal.  644,  4  Pac.  Q83;  the  court  said:  it 
may  be  conceded  for  our  present  purposes, 
that  where  machinery  has  been  supplied  for 
[20]  the  employment  of  its  jurisdiction  by 
legislative  enactment,  such  machinery  must 
be  adopted  or  accepted  by  the  court.  But 
when  a  certain  jurisdiction  has  been  conferred 
on  this  or  any  court,  it  is  the  duty  of  the 
court  to  exercise  it ;  a  duty  of  which  it  is  not 
relieved  by  the  failure  of  the  Legislature  to 
provide  a  mode  for  its  exercise.  In  the  ab' 
sence  of  any  rules  of  practice  enacted  by  the 
legislative  authority,  it  is  competent  for  the 
courts  of  this  state  to  establish  an  entire  Code 
of  procedure  in  civil  cases,  and  an  entire 
system  of  procedure  in  criminal  cases,  except 
that  criminal  actions  of  a  certain  class  must 
be  prosecuted  by  indictment  or  information. 
.  .  .  If  casus  omissus  in  the  procedure 
established  by  law  and  written  rules,  is  called 
to  our  attention  in  advance,  we  may  by  rule 
provide  for  it;  if  not,  when  the  case  is  pre- 
sented, we  must  adopt  for  it  an  appropriate 
mode,  in  itself  reasonable,  which  is  to  be 
followed  in  like  cases,  until  altered  by  statute 
or  rule.  The  power  of  courts  to  establish  a 
system  of  procedure  by  means  of  which  parties 
may  seek  the  exercise  of  their  jurisdiction, 
at  least  when  a  system  has  not  been  established 
by  legislative  authority,  is  inherent.  A  for- 
tiori must  this  be  so  in  California,  where 
the  judicial  is  a  separate  department  of  the 
government  under  our  written  Constitution." 
The  court  held  that  where  the  right  of  appeal 
is  given  and  the  Legislature  has  failed  to 
provide  the  mode  of  taking  an  appeal  in  a 
criminal  case,  the  court  possesses  the  inherent 
power  incident  to  its  appellate  jurisdiction, 
to  adopt  any  mode  of  procedure  already  recog- 
nized as  appropriate  to  bring  a  cause  before 
the  court  on  appeal. 

This  summons  provided  by  section  561  of 
the  Code  of  Criminal  Procedure  is  recognized 
by  our  Legislature  aa  an  appropriate  process 
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to  require  a  corporation  to  answer  a  criminal 
charge,  upon  a  preliminary  hearing,  before 
a  magistrate.  We  think  a  summons  such  as 
was  issued  and  served  in  this  case,  is  equally 
appropriate  and  sufficient.  Similar  process 
has  been  many  times  recognized  as  sufficient 
by  the  courts  of  other  states,  and  the  Federal 
courts.  State  v.  Ohio,  etc,  R.  Co.  23  Ind. 
3b2;  State  v.  Western  North  Carolina  K.  Co. 
80  N.  C.  584;  State  v.  Norfolk,  etc.  R.  Co. 
152  N.  C.  785,  67  S.  E.  42,  26  L.R^.(N.S.) 
710,  21  Ann.  Cas.  692;  Boston,  etc.  R.  Co. 
V.  State,  32  N.  H.  215;  U.  S.  v.  John  Kelso 
Co,  86  Fed.  304;  U.  S.  v.  Standard  Oil  Co 
154  Fed.  728 ;  U.  S.  v.  Union  Supply  Co.  215 
U.  [21]  S.  50,  30  S.  Ct.  15,  54  U.  S.  (L.  ed.) 
87 ;  Com.  v.  Lehigh  Valley  R.  Co.  165  Pa.  St. 
162,  30  Atl.  836,  27  L.R.A.  231. 

In  Com.  V.  New  York  Cent.  etc.  R.  Co.  206 
Mass.  417,  19  Ann.  Cas.  529,  92  N.  £.  766, 
the  court  says:  ''It  is  ^  general  rule  that, 
where  there  is  power  in  the  court  to  hear 
and  determine  a  case,  there  is  also  a  power 
to  issue  proper  process  to  enforce  its  orders. 
Riggs  T.  Johnson  County,  6  Wall  166,  187, 
18  U.  S.  (L.  ed.)  768;  Collin  County  Nat 
Bank  y.  Hughes,  152  Fed.  414,  81  C.  C.  A. 
566.  And  the  power  of  the  court  to  obtain 
control  over  a  corpor,ation  in  either  a  civil 
or  a  criminal  case  by  any  appropriate  process 
has  been  maintained.  U.  S.  v.  John  Kelso  Co. 
86  Fed.  304;  U.  S.  v.  Standard  Oil  Co.  154 
Fed.  728.  See  further  upon  this  subject  U. 
S.  V.  Union  Supply  Co.  215  U.  S.  50,  30  S, 
Ct.  15,  64  U.  S.  (L.  ed.)  87;  Boston,  etc.  R 
Co.  V.  State,  32  N.  H.  215;  Com.  v.  Lehigh 
Valley  R.  Co.  165  Pa.  St.  162,  30  Atl.  836, 
27  L.R.A.  231;  State  v.  Western  North  Car- 
olina R.  Co.  89  N.  C.  684;  People  v.  Jordan, 
65  Cal.  644,  4  Pac.  683.  The  general  principle 
of  these  cases  is  that  a  grant  of  jurisdiction 
carries  with  it  by  implication  power  to  use 
the  necessary  means  to  exercise  and  enforce 
that  jurisdiction.  What  are  the  limits  of 
that  principle  in  such  cases  as  the  one  now 
before  us,  it  is  not  necessary  here  to  consider. 
There  is  at  least  no  question,  either  on  prin- 
ciple or  on  authority,  that  a  summons  served 
upon  its  proper  officers  is  the  correct  process 
to  bring  a  corporation  into  court  either  upon 
complaint  or  indictment." 

Plaintiff  contends  that  the  Legislature  of 
this  state  has  directed  how  a  corporation  shall 
l)e  brought  into  court  to  answer  a  criminal 
charge,  and  that  the  courts  are  forbidden  to 
devise  or  adopt  other  or  different  means,  under 
the  maxim  "Expressio  unius,  ewousio  aXteri- 
its"  The  maxim  can  have  no  application  in 
this  case,  for  the  reason  that  the  Legislature 
has  wholly  failed  to  provide  any  method  or 
process  by  which  a  corporation  may  be  re- 
quired to  appear  before  the  Circuit  Court  for 
trial  upon  an  indiottneni  or  information. 
The  situation  is  precisely  that  discussed  by 
the  recorder  of  the  Court  of  General  Session 


of  New  York  County,  in  People  v.  Equitable 
Gas  Light  Co.  6  N.  Y.  Crim.  189,  5  N.  Y. 
S.  19,  where  the  recorder  said:  "'I  have  been 
unable  to  find  any  statutory  provision  com- 
pelling the  appearance  of  a  corporation  after 
indictment.  [22]  .  .  .  No  provision  what- 
ever,  is  made  in  the  Code  of  Criminal  Pro- 
cedure for  notice  to  the  corporation  of  the 
finding  of  the  indictment,  and  no  opportunity 
is  given  it  of  availing  itself  of  the  benefit  of 
the  motion  to  set  it  aside,  demur,  or  to  plead 
specially  thereto,  which  rights  are  provided 
for  by  the  Code  upon  an  arraignment.  .  .  . 
After  a  careful  examination  of  the  provisions 
of  the  Code  of  Criminal  Procedure,  I  am  un- 
able  to  find  any  provision  therein  contained, 
empowering  the  court  to  compel  the  appear- 
ance of  a  corporation."  This  decision  is  the 
only  one  cited,  or  which  we  have  been  able 
to  find,  sustaining  plaintiff's  contention.  We 
cannot  agree  with  the  conclusion  reached  by 
the  recorder  in  that  case.  We  think  the 
principle  that  "a  grant  of  jurisdiction  car- 
ries with  it  by  implication,  power  to  use  the 
necessary  means  to  exercise  and  enforce  that 
jurisdiction,'*  is  applicable,  and  that  the  court 
may  obtain  jurisdiction  of  a  corporation  in 
a  criminal  case  by  summons  or  other  appro 
priate  process  or  notice. 

Section  643  of  our  Code  of  Criminal  Pro- 
cedure, declares  that  in  criminal  actions,  any 
matter  of  procedure  not  specifically  provided 
for  in  the  Code,  shall  be  in  accordance  with 
the  procedure  of  the  common  law. 

The  doctrine  of  c<Hnmon  law  process  againfst 
corporations  in  criminal  actions  is  leamedlv 
and  exhaustively  discussed  in  Com.  v.  Lehi<;li 
Valley  R.  Co.  165  Pa.  St.  162,  30  Atl.  83tf. 
276  R.  A.  231,  where  it  is  held  that  summoiiH 
is  proper  process,  upon  which  default  raa\ 
be  entered  against  a  corporation  in  a  criminal 
action. 

In  State  v.  Western  North  Carolina  R.  Co. 
89  N.  C.  584,  it  was  held  that  "A  corporation, 
having  existence  only  as  a  legal  conception, 
and  incapable  of  being  present  in  court  except 
as  represented  by  an  attorney,  would  seem 
from  its  nature,  [to]  be  subject  to  the  same 
process  in  civil  and  criminal  actions."  In  Bos- 
ton, etc.  R.  Co.  v.  State,  32  N.  H.  215,  the 
same  view  is  expressed.  The  common  law 
process  by  distringas  being  held  obsolete,  or 
repealed,  the  provision  of  the  Code  of  Civil 
Procedure  as  to  service  of  summons  on  cor- 
porations, was  held  applicable  in  Com.  v.  New 
York  Cent.  etc.  R.  Co.  206  Mass.  417,  92  N.  E. 
766,  19  Ann.  Cas.  529. 

We  are  of  the  opinion  the  summons  issued 
by  the  trial  court,  was  a  valid  and  appropri- 
ate process  to  require  the  defendant  corpora- 
tion [23]  to  answer  the  indictment,  and  that 
by  service  of  such  process,  the  court  acquired 
jurisdiction  of  the  defendant.  It  follows  that 
the  writ  must  be  denied  and  the  proceiMlin'^ 
dismissed.     It  is  so  ordered. 


VOTE. 


JCetliod  or  ProeeM  by  Whloh  Court 
May  Acquire  Jurisdiction  of  Defend- 
ant Corporation  in  Criminal  Case. 

Process, 

In  accord  with  the  reported  case,  the  gen^ 
eral  rule  is  that  a  summons  is  the  appro- 
priate process  for  obtaining  jurisdiction  over 
a  defendant  corporation  in  a  criminal  case. 
U.  S.  V.  John  Kelso  Co.  86  Fed.  304;  U.  S.  v. 
Standard  Oil  Co.  154  Fed.  728  (Corporation 
of  another  state  having  no  agent  in  district)  ; 
John  Gund  Brewing  Co.  v.  U.  S.  204  Fed. 
17,  122  C.  C.  A.  331  (corporation  domiciled 
in  another  state  and  having  no  agent  in  dis- 
trict where  crime  was  committed)  U.  S. 
Board,  etc.  Co.  v.  State,  174  Ind.  460,  91  N. 
E.  953;  Illinois  Cent.  R.  Co.  v.  Com.  104 
Ky.  362,  47  S.  W.  256,  20  Ky.  L.  Rep.  748; 
Good  Roads  Machinery  Co.  v.  Com.  146  Ky. 
690,  143  S.  W.  18;  International  Harvester 
Co.  v.  Com.  147  Ky.  665,  145  S.  W.  393; 
Louisville,  etc.  R.  Co.  v.  Lebanon,  8  Ky.  L. 
Rep.  (Abstract)  59;  0>m.  v.  New  York  Cent, 
etc.  R.  Co.  206  Mass.  417,  19  Ann.  Cas.  529,  92 
N.  E.  766;  Boston,  etc.  R.  Co.  v.  State,  32 
N.  H.  215;  State  v.  Western  North  Carolina 
R.  Co.  89  N.  C.  584 ;  State  v.  Norfolk,  etc.  R. 
Co.  152  N.  C.  785,  21  Ann.  Cas.  692,  67  S.  E. 
42,  26  L.R.A.(N.S.)  710;  Com.  v.  Lehigh 
Valley  R.  Co.  165  Pa.  St.  162,  30  Atl.  836, 
27  L.R.A.  231  (venire  facias)  ;  State  v.  Secur- 
ity Bank,  2  S.  D,  538,  51  N.  W.  337.  Compare 
State  V.  Ohio,  etc.  R.  Co.  23  Ind.  362. 

'*It  was  necessary  in  the  pending  case  that 
jurisdiction  over  the  defendant  should  be 
acquired,  and,  as  Congress  has  made  no  spe- 
cific provision  as  to  the  manner  in  which  this 
should  be  done,  the  court  had  the  right  to 
resort  to  any  appropriate  method  for  that 
purpose.  The  course  adopted  by  the  court 
was  to  follow  the  practice  prescribed  by  the 
Penal  Code  of  this  state,  and  there  was 
served  upon  its  president  a  summons,  giving 
full  information  of  the  offense  charged  against 
the  defendant  corporation,  and  naming  the 
day  for  the  defendant  to  appear  in  court,  and 
answer  such  charge.  This  is  the  usual  mode 
in  which  notice  is  given  to  a  corporation  of 
the  pendency  of  any  action  against  it  in  a 
court,  and  it  is  certainly  conformable  to 
natural  justice,  as  it  affords  to  the  defend- 
ant full  opportunity  to  interpose  any  defense 
which  it  may  desire  to  make.  The  defendant 
had  thus  been  properly  notified  of  the  offense 
charged  against  it,  and  when  and  where  it 
is  required  to  appear  and  make  its  defense, 
and  this  is  all  that  is  required  to  give  the 
court  jurisdiction  to  proceeed  with  the  trial 
of  the  case."  U.  S.  v.  John  Kelso  Co.  86 
Fed.  304. 

Tlie  history  of  the  process  was  reviewed  as 
follows  in  Boston,  etc.  R.  Co.  v.  State,  32  N. 


STATE  V.  TAYLOR.  lOgO 

Si  j8.  Dak.  IS. 

H.  215:  '^Our  examinations  lead  us  to  the 
conclusion  that  a  summons  is  the  proper  and 
usual  process  in  England  to  corporations. 
Sometimes  the  process  there  is  called  a  venire, 
but  it  is  always  spoken  of  as  in  the  nature 
of  a  summons;  ao  that  we  are  of  the  opinion 
that  the  process  adopted  in  this  case  was 
proper  and  suitable,  no  less  at  common  law 
than  by  the  practice  of  this  state.  If  there 
were  a  doubt  upon  its  strict  propriety  at 
common  law,  yet  our  examinations  satisfy 
us  that  from  the  early  period  when  tlie  courst* 
of  proceedings  can  be  traced  here,  a  summons 
was  the  uniform  course  in  the  case  of  towns, 
which  were  for  a  long  period  the  only  cor- 
porations known.  We  find  on  the  files  such 
a  summons  to  the  town  of  Portsmouth,  in 
1668,  and  to  Portsmouth  and  Dover  in  1718 
and  1719,  an  order  that  a  summons  issue  to 
Portsmouth  in  1698,  to  Dover  in  1733,  to 
Exeter  in  1735,  and  to  Greenland  in  1736. 
Our  search  was  necessarily  very  limited,  but 
the  cases  we  found  were  quite  sufficient  to 
satisfy  us  that  a  summons  has  been  the  usual 
process  to  towns  from  our  earliest  records. 
But  it  is  said  that  a  distringas  should  liave 
issued  at  the  return  term,  and  that  no  judg- 
ment could  be  entered  until  the  defendant 
corporation  had  first  appeared;  and  it  may 
perhaps  be  so  at  common  law,  since  the  course, 
as  it  is  suggested,  was  to  distrain  the  whole 
property  of  the  corporation,  including  the 
franchise;  and  if  they  would  not  appear, 
there  was  the  end  of  the  case  and  of  the 
corporation.  But  we  have  failed  to  find  any 
evidence  that  any  such  process  as  a  distringas 
has  ever  been  in  use  in  New  England.  The 
nearest  approach  to  it  is  the  process  of  at- 
tachment, which,  perhaps,  was  at  first  a 
process  to  compel  an  appearance,  but  was 
almost  at  once  converted  by  the  colonial  leg- 
islature of  Massachusetts  to  its  present  use; 
a  seizure  of  the  property  of  the  defendant, 
*as  security  to  satisfy  the  judgment  which 
may  be  recovered.'  The  distringas  was  in 
the  case  of  individuals  the  regular  step  to 
an  outlawry;  and  we  suppose  it  too  clear  to 
be  questioned,  that  no  process  of  outlawry 
was  ever  used  or  known  in  this  government. 
The  summons  and  capias  were,  so  far  as  we 
have  been  able  to  .trace,  the  only  processes 
known  here  in  criminal  cases;  and  the  capias 
did  not  lie  in  the  case  of  a  corporation.  There 
being  no  other  process  against  towns  than  a 
summons,  it  necessarily  followed  that  if  the 
town  did  not  appear,  it  must  have  been  taken, 
as  was  uniformly  done  in  all  civil  cases,  as 
a  confession  of  the  action,  and  judgment 
rendered  against  the  town  upon  their  default 
of  appearance." 

A  bench  warrant  has  been  held  to  be  a  suf- 
ficient process.  U.  S.  v.  Yakutat,  etc.  R.  Co. 
2  Alaska  628,  wherein  the  court  said :  "There 
is  no  doubt  in  my  mind  but  that  the  process 
served  upon  the  defendant  was  sufiicient,  un- 
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der  section  723,  c.  71,  p.  4,  of  the  Alaska 
Code  of  Civil  Procedure.  This  chapter  makes 
miscellaneous  provisions  respecting  the  courts 
and  judicial  officers,  and  I  think  may  be  con- 
strued to  apply  as  well  to  the  criminal  aa 
to  the  civil  side  of  the  court.  That  section 
provides:  'When  jurisdiction  is  by  any  law 
of  the  United  States  conferred  upon  a  court 
or  judicial  officer,  all  the  means  to  carry  it 
into  effect  are  also  given,  and  in  the  exercise 
of  the  jurisdiction,  if  the  course  of  proceed- 
ing be  not  specially  pointed  out  by  this  Code, 
any  suitable  process  or  mode  of  proceeding 
may  be  adopted  which  may  appear  most  con- 
formable to  the  spirit  of  this  Code.'  ** 

In  State  v.  Charles  M.  Scott  Packing  Co. 
4  Boyce  (Del.)  517,  89  Atl.  369,  it  was  or- 
dered that  a  capias  should  be  issued  for  the 
corporation,  to  be  served  on  it  in  the  same 
manner  as  a  writ  of  summons  is  served  un- 
der the  General  Corporation  Act. 

In  Georgia,  the  statute  (Penal  Code,  § 
963)  provides  that  'Vhenever  an  indictment 
or  special  presentment  against  a  corporation 
doing  business  in  this  state  is  returned,  or 
filed  in  any  court  in  this  state  having  juris- 
diction of  the  offense,  the  clerk  of  said  court 
shall  issue  an  original  and  copy  notice  to  the 
defendant  corporation  of  the  filing  of  such 
indictment  or  special  presentment,  which 
copy  notice  shall  be  served  by  a  sheriff,'  etc.** 
This  statute  has  been  construed  not  to  au- 
thorize the  issuance  of  a  notice  in  pursuance 
of  an  accusation.  Progress  Club  v.  State, 
12  Ga.  App.  174,  76  S.  E.  1029. 

In  Neto  York,  a  statute  (Code  Grim. 
Pro.  §  681)  now  provides  that  when  a  cor- 
poration is  indicted  the  court  acquires  juris- 
diction by  issuing  a  summons.  Compare 
People  V.  Equitable  Gas-Light  Co.  6  N.  Y. 
Crim.  189,  5  N.  Y.  S.  19,  wherein  it  was  said 
that  no  provision  was  made  for  acquiring 
jurisdiction  of  a  corporation  in  a  criminal  case. 

According  to  an  early  English  case,  ''dis- 
tress infinite"  was  the  proper  mode  of  com- 
pelling the  appearance  of  an  indicted  corpora- 
tion. Reg.  v,  Birmingham,  etc.  R.  Co.  3  Q. 
B.  223,  43  E.  C.  L.  708. 

It  has  been  held  that  a  subpoena  duces 
tecum  will  issue  to  compel  a  corporation  to 
bring  its  books  and  papers  before  a  grand 
jury.  In  re  American  Sugar  Refining  Co. 
178  Fed.  109;  In  re  Borrn  Hat  Co.  184  Fed. 
506,  affirmed  223  U.  8.  713,  32  S.  Ct.  621, 
56  U.  S.  (L.  ed.)  626. 

Voluntary  Appearance, 

The  court  acquires  jurisdiction  over  a  cor- 
poration in  a  criminal  case  when  the  cor- 
poration by  attorney  voluntarily  appears  and 
submits  to  the  jurisdiction.  U.  S.  v.  Yakutat, 
etc.  R.  Co.  2  Alaska  628;  Southern  R.  Co.  v. 
State,  126  Ga.  287,  5  Ann.  Cas.  411,  54  S. 
E.  160,  114  Am.  St.  Rep.  203;  State  v.  Grier 


Land,  etc.  Co.  164  Mo.  App.  389,  134  S.  W. 
1087  (action  to  recover  penalty) ;  State  v. 
Passaic  County  Agricultural  Soc.  54  N.  J.  L. 
260,  23  Atl.  680.  In  Southern  R.  Co.  v. 
State,  supra,  the  court  said:  "If  the  cor- 
poration voluntarily  appears  in  court  by  at- 
torney and  demurs  to  the  indictment,  the 
corporation  is  before  the  court,  and  further 
proceedings  may  be  had  without  reference  to 
the  regularity  of  the  service.  Its  appearance 
and  pleading  by  demurrer  may  be  analogized 
to  the  voluntary  action  of  a  natural  person 
who,  hearing  of  an  indictment  against  him, 
comes  into  court  without  waiting  for  process 
to  be  issued  against  him,  and  demurs  or 
otherwise  pleads  to  the  indictment.  After 
demurrer  or  plea,  it  is  of  no  c<msequence 
whether  a  warrant  issued  for  his  arrest  or 
not;  by  his  voluntary  act  the  court  acquires 
control  over  his  person  for  all  purposes  of  the 
particular  trial.  Likewise,  when  the  defend- 
ant corporation  demurred  to  the  sufficieney  of 
the  indictment,  it  submitted  itself  to  the 
jurisdiction  of  the  court  in  the  particular 
case,  and  it  then  became  immaterial  whether 
the  service  was  regular  or  irregular.' 


M 
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WATEB  SUPPLY  COMPAHT  OF 
AIiBUQUERQUE. 

Kew  Mexico  Supreme  Court — April  28,  1914. 

19  N.  Mex.  86;  140  Pac.  1059. 


Public  Serrloe  Corporations  —  Bnlos  ^ 
BoasonablenoM, 

Public  utility  companies  have  a  right  to 
adopt  and  enforce  reasonable  rules  and  regu- 
lations, for  their  security  and  convenience 
and  enforce  compliance  therewith  by  refusing 
or  discontinuing  the  service;  but  such  rules 
must  be  reasonable,  just,  lawful  and  not 
discriminatory. 

Contracts  for  Pablic  Utility  —  Praetl* 
cal  Constmction* 

Where  a  contract  is  entered  into  between  a 
city  and  a  water  supply  company,  for  the 
Denefit  of  the  people  of  the  city,  and  under 
which  the  people  are  entitled  to  certain  rights^ 
benefits  and  privileges,  a  construction  of  the 
meaning  of  ambiguous  and  doubtful  provi- 
sions of  the  contract  by  one  consumer  or 
beneficiary  is  not  binding  upon  other  con- 
sumers, or  beneficiaries,  not  shown  to  have 
acquiesced  in  or  assented  to  such  ccmstruc- 
tion. 
Constrnotion  by  Municipality. 

Where  a  franchise  granted  to  a  water  com- 
pany provides  that  the  company  shall  have 
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the  right  "to  make  rules  and  regulations,  to 
be  approved  by  the  city  council,"  and  the 
company  contends  that  it  has  adopted  and 
enforced  a  rule  which  required  the  consumer 
CO  pay  the  cost  of  making  connection  with  its 
mains,  before  the  question  can  arise  as  to 
whether  the  rule  in  question  amounted  to  a 
construction  of  the  contract  by  the  city,  it 
is  incumbent  upon  the  company  to  show  that 
the  city  council  gave  its  approval  to  the  same. 

Power  to  Shift  Burden  Imposed  by 
Franchise. 

Where  a  franchise,  under  which  a  public 
utility  company  operates,  imposes  a  burden 
upon  the  company,  any  rule  or  regulation 
adopted  by  the  company,  by  which  it  attempts 
to  shift  the  burden  upon  the  consumer,  is 
unreasonable  and  unjust,  and  will  not  be  en- 
forced. 

Constmotion  of  Franchise  —  Pnblio 
Rights  Favored. 

Where  the  meaning  of  a  grant  or  contract 
regarding  any  public  franchise  is  ambiguous 
or  doubtful,  it  will  be  construed  favorably  to 
the  rights  of  the  public. 

Waterworks  and  Water  Companies  — 
Pnblio  Supply  —  Right  to  Charge 
Consnmer  with  Cost  of  Service  Pipe. 

Where  a  franchise,  under  which  a  water 
supply  company  operates,  requires  it  to  fur- 
nish water  to  private  consumers  at  fixed 
rates,  it  must  provide  the  necessary  service 
pipe  from  the  main  line  in  an  abutting  street 
to  the  consumer's  property  line,  at  its  owii 
expense,  unless  the  franchise  imposes  this 
burden  upon  the  consumer. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  municipality  operates  its  own  wa- 
ter supply  system,  it  is  not  under  contractual 
obligations  to  lay  the  service  pipes  from  the 
curb  to  its  main,  hence  a  rule  which  requires 
the  consumer  to  assume  the  burden  is  reason- 
able. But  where,  under  a  contract  and  fran- 
chise, this  duty  devolves  upon  the  holder  of 
the  franchise,  such  a  rule  is  unreasonable. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  BernaliUo 
county:    Raynolds,  Judge. 

Action  for  mandamus.  Dolores  Otero  de 
Burg,  relator,  and  Water  Supply  Company  of 
Albuquerque,  defendant.  Judgment  for  de- 
fendant. Relator  appeals.  The  facts  are 
stated  in  the  opinion.     Reversed. 

John  C,  hevcis  for  appellant. 
A.  B.  McMillen  for  appellee. 

[38]  Roberts,  C.  J.— The  material  facts 
in  this  case  are  as  follows:  The  relator  is 
the  owner  of  a  lot  abutting  on  North  Thir- 
teenth Street  in  the  City  of  Albuquerque,  New 
Mexico.  Tlie  respondent  is  a  public  service 
corporation,  owning  and  operating  a  water 
system  in  the  City  of  Albuquerque,  under  a 


franchise  granted  it  by  the  city  council  of 
said  city,  pursuant  to  a  vote  of  the  qualiiicd 
electors,  and,  under  a  contract  entered  into 
between  said  city  and  respondent,  as  au- 
thorized and  directed  by  said  franchise.  A 
main  of  respondent's  water  works  system  is 
laid  along  North  Thirteenth  Street  in  liont 
of  relator's  lot. 

The  relator  erected  a  dwelling  on  her  s  lid 
lot  and  equipped  the  same  with  all  the  li\- 
tures  necessary  for  water  service  and  laid  a 
pipe  from  said  dwelling  to  the  [39]  properly 
line  of  said  lot  at  its  junction  with  Norll) 
Thirteenth  Street;  thereupon  she  made  a  (ic>- 
mand  upon  respondent  to  connect  its  wuIxT 
main  with  the  pipe  laid  by  her  to  the  prop- 
erty line  of  said  lot.  This  respondent  refusi^I 
to  do,  unless  relator  would  pay  the  expe.:>i 
of  making'  such  connection.  Upon  respou.l- 
ent's  refusal,  relator  filed  a  petition  for  a 
writ  of  mandamus  to  compel  it  to  make  sail 
connection.  Upon  issue  joined,  the  cause  wjh 
heard  by  the  court,  and  the  writ  was  deniv  1, 
from  which  judgment  relator  appeals. 

The  sole  question  presented  by  this  app  ;I 
is  whether  the  property  owner  or  the  wai«  r 
company  must  defray  the  expense  of  layi  r^ 
the  service  pipe  from  the  main  to  the  prt);»- 
erty  line  and  making  the  necessary  connect i^.ik 
with  the  main.  The  answer  to  the  quest i«  in 
necessarily  depends  upon  the  construction  to 
be  placed  upon  the  franchise  and  contra,  t 
under  which  the  water  company  operates,  fcr 
it  is  clear  that  the  contracting  parties  mi^  ^^ 
legally  stipulate  that  this  burden  should  Ik^ 
borne  by  the  consumer,  or,  on  the  other  hsLsu], 
that  the  public  service  corporation  shoul.l 
assume  it.  In  its  answer  to  the  alternati.e 
writ  the  respondent  alleged  that  it  had,  din- 
ing the  whole  of  its  present  franchise,  adopt- 
ed and  enforced  as  one  of  its  rules  and  reg  i- 
lations,  and  has,  at  all  times  required  as  .t 
condition  precedent  to  being  supplied  wit  it 
water,  that  the  consumer  should  lay  his  serv- 
ice pipes  to  the  mains  of  respondent  and  p:i.v 
the  reasonable  expense  of  connecting  the  sai.:^ 
therewith;  but,  if  the  contract  and  fran- 
chise under  which  respondent  operates,  inv 
poses  this  duty  and  expense  vpoi^  ^^>  i^  mu>^ 
be  apparent  that  the  rule  in  question  won] ! 
be  unreasonable  and  void  and  without  any 
vitality  whatever.  Public  utility  compani('<. 
it  is  true,  have  a  right  to  adopt  and  enforv*^* 
reasonable  rules  and  regulations  for  thi>ir 
security  and  convenience,  and  enforce  com- 
pliance therewith  by  refusing  or  discontini'- 
ing  the  service.  But  the  rules  must  be  rca 
'  Bonable,  just,  lawful,  and  not  discriminator,^ . 
If  they  be  not  so,  their  enforcement  will  ]/•- 
enjoined.  If  a  privately  owned  water  co)i<- 
pany,  organized  for  profit,  in  which  tl:  ' 
citizens  of  a  municipality  do  not  participat< . 
undertakes  [40]  and  agrees  with  the  city  thi't 
it  will,  at  its  own  expense,  carry  the  watt; 
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to  the  lot  line  of  its  consumers  and  there 
delivers  the  same,  manifestly  it  cannot  escape 
this  burden  by  adopting  a  rule  which  would 
impose  the  expense  upon  the  consumer.  Such 
a  rule  would  be  unreasonable,  unlawful  and 
unjust  and  no  consumer  would  be  required 
to  comply  with  it  in  order  to  secure  the 
service. 

Respondent  contends,  however,  that  all  its 
consumers,  numbering  some  twenty-flve  hun- 
dred or  more,  have  complied  with  the  rule 
and  have  construed  the  contract  as  imposing 
the  burden  upon  the  consumer.  If  such  be 
the  case,  however,  it  would  not  affect  the 
rights  of  the  relator  herein,  because  there  is 
no  showing  that  she  has  ever  so  construed 
the  contract,  or  acquiesced  in  the  rule. 
Where  a  contract  is  entered  into  between  a 
city  and  a  water  company,  for  the  benefit  of 
the  people  of  the  city  and  under  which  the 
people  are  entitled  to  certain  rights,  benefits 
and  privileges,  a  construction  of  the  meaning 
of  ambiguous  and  doubtful  provisions  of  the 
contract  by  one  customer  or  beneficiary  would 
not  be  binding  upon  other  consumers,  or 
beneficiaries  not  shown  to  have  acquiesced 
in  or  assented  to  such  construction.  And 
the  fact  that  certain  consumers  have  com- 
plied with,  or  failed  to  object  to  a  rule  of 
the  water  company,  which  was  invalid  and 
unenforeeable,  would  not  be  binding  upon 
other  consumers  or  patrons. 

It  is  further  contended  by  respondent  that 
the  city  and  the  company  have  placed  a  con- 
struction upon  the  contract,  adverse  to  re- 
lator's contention,  and,  such  being  the  case, 
the  court  should  give  effect  to  such  interpreta- 
tion of  the  provision  in  question.  It  is  well 
settled  that  the  construction  given  a  contract 
by  the  parties  interested,  especially  where  it 
has  covered  a  long  period  of  years,  will  be 
controlling  unless  the  contract  is  so  plain 
against  such  construction  that  there  could  be 
no  reasonable  doubt  upon  the  question.  Low- 
ber  V.  Bangs,  2  Wall.  728,  17  U.  8.  (L.  ed.) 
768;  Cavazos  v.  Trevino,  6  W^all.  773,  18  U. 
S.  (L.  ed.)  813;  Bronson  v.  Rodes,  7  Wall. 
229,  19  U.  S.  (L.  ed.)  141 ;  Chicago  v.  Sheldon, 
9  Wall.  50,  19.  U.  S.  (L.  ed.)  594;  Brooklyn 
L.  Ins.  Co.  v.  Dutcher,  95  U.  S.  273,  24  U.  S. 
(L.  ed.)  269;  Fraser  v.  State  Sav.  Bank,  137 
Pac.  592,  18  N.  M.  340.  But  respondent  has 
failed  to  point  out  [41]  wherein  the  city  has 
construed  this  provision  of  the  contract,  un- 
less it  be  upon  the  assumption  (a)  that  the 
water  company  has,  at  all  times  during  the 
existence  of  the  franchise  enforced  a  rule 
which  required  the  consumer  to  pay  the  cost 
of  making  the  connection  with  respondent's 
water  mains  and  laying  the  pipe  from  the 
curb  to  the  main,  as  alleged  in  its  answer,  or 
(b)  because  the  city  itself  has  paid  such  ex- 
pense, where  it  required  water  for  city  pur- 
poses. 


It  is  sufficient  answer  to  the  first  conten- 
tion to  state  that  neither  the  answer,  nor  the 
proof,  show  that  the  rule  in  question  was  ap- 
proved by  the  city  council.  The  franchise  gives 
to  the  company  the  right  "to  make  rules  and 
regulations,  to  be  approved  by  the  city  coun- 
cil." "A  material  fact,  if  not  alleged,  is 
presumed  not  to  exist."  31  Cyc.  86.  Before 
the  question  could  arise  as  to  whether  the 
rule  in  question  amounted  to  a  construction 
of  the  contract  by  the  city,  it  would  be  in- 
cumbent upon  respondent  to  show  that  the 
city  council  gave  its  approval  to  the  same. 
The  fact  that  the  company  had  adopted  and 
enforced  such  a  rule,  without  the  concur- 
rence and  acquiescence  of  the  city  council, 
would  not  be  tantamount  to  a  construction 
of  the  contract  by  the  city.  Had  the  proof 
supplied  the  defet  in  the  answer  in  this  re- 
gard, the  omission  would  doubtless  have  been 
cured  by  the  judgm.nt;  (31  Cyc.  763)  but 
there  was  no  proof  whatever  upon  the  ques- 
tion, as  shown  by  the  bill  of  exceptions,  and 
such  being  the  case,  the  omission  in  the 
answer  would  not  be  cured  by  the  judgment 
(Holmes  v.  Preston,  70  Miss.  152,  12  So.  202; 
St.  Louis  International  Bank  v.  Franklin 
County,  65  Mo.  105,  27  Am.  Rep.  261.)  Un- 
til  the  rule  or  regulation  was,  in  some  man- 
ner brought  before  the  council  for  consider- 
ation, it  could  not  well  be  argued  that  mere 
inaction  by  the  city  would  amount  to  an 
affirmative  approval  of  the  practice  of  the 
water  company,  or  constitute  a  construction 
of  the  contract. 

Nor  is  there  any  merit  in  the  second  prop- 
osition stated,  because  Section  9  of  the  fran- 
chise specifically  provides  that  the  city  sliall, 
at  its  own  expense,  erect  all  necessary  stand 
pipes,  or  other  appliances  necessary  for  the 
drawing  [42]  off  of  water  for  city  purposes, 
and,  if  .it  be  true,  as  stated,  that  the  city  has 
in  some  thirty  or  more  instances  laid  the  pipe 
between  the  curb  and  the  main  and  paid  the 
expense  of  making  the  connection,  it  did  so 
doubtless  under  the  above  provision,  applir^a- 
ble  only  to  the  city;  and  any  construction 
it  might  have  placed  upon  this  provision  in 
the  franchise  or  contract  would  not  be  bind- 
ing upon  consumers,  claiming  rights  under 
other  and  different  provisions  of  the  fran- 
chise, if  it  be  admitted,  for  the  sake  of  argu- 
ment only,  that  the  consumer  would,  in  any 
event,  be  bound  by  a  construction  placed  upon 
the  contract  by  the  city. 

The  rights  of  the  relator  therefore,  nol 
having  been  prejudiced  or  influenced  by  the 
acts  or  conduct  of  either  the  city  or  other 
consumers,  it  becomes  necessary  to  examine 
tlie  franchise  under  which  the  respondent  oper- 
ates, and  the  contract  existing  between  the 
city  and  the  company  in  order  to  determine 
the  reasonablenefss  and  justness  of  the  rule 
and  regulation   under  which  respondent  re- 
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fuses  to  make  the  connection  in  question, 
unless  first  compensated  therefor  by  the  re- 
lator, for,  as  stated,  if  this  burden  rests  upon 
the  company,  a  rule  or  regulation  by  which 
it  attempts  to  shift  the  same  upon  the  rela- 
tor would  ))e  unreasonable,  and  would  afford 
respontlent  no  justification  for  its  refusal  to 
make  tiio  desired  connection  with  its  mains. 
Section  1  of  the  franchise  reads  as  follows: 

"There  is  liereby  priven  and  granted  to  the 
Water  Supply  Conipany  of  Albuquerque,  or 
its  assigns,  the  right  and  privilege  to  supply 
the  City  of  Albuquerque,  and  the  citizens 
thereof  with  good  water  for  d<mieHtic  and 
manufacturing  purposes,  for  the  period  of 
twenty-five  years  from  and  after  the  date  of 
the  approval  of  this  franchise  by  the  people, 
and  no  longer,  subject  to  the  terms  and  con- 
ditions herein  set  forth.'* 

Section  2,  after  giving  the  company  the 
right  to  erect,  maintain  and  operate  its  plant, 
and  to  lay  pipes,  continues: 

•*And  to  extend  aqueducts  and  pipes 
through  any  and  [43]  all  of  the  streets, 
avenues,  and  alleys  and  across  any  bridge  or 
stream  in  said  city  or  grant." 

Section  3,  in  part,  reads  as  follows: 

'The  mains  and  distributing  pipes  .  .  . 
shall  not  be  less  than  five-eighths  of  an  inch  in 
diameter,  and  as  much  larger  as  the  necessi- 
ties of  the  business  requires,  and  made  of  the 
best  quality,"  etc. 

Section  5,  after  providing  that  the  com- 
pany must  furnish  a  good  and  sufi[icient  sup- 
ply of  water,  continues: 

''As  the  same  may  be  needed  and  demanded 
for  domestic  and  manufacturing  purposes,  so 
that  it  may  be  drawn  off  through  the  pipes 
connecting  with  the  mains  of  said  water 
works  in  all  parts  of  said  city  where  such 
prices  may  be,  at  a  minimum  pressure,"  etc. 

Section  7  begins: 

"Tlie  water  rate  to  customers  during  the 
continuance  of  this  franchise  shall  not  exceed 
the  following  monthly  schedule  rates." 

This  is  followed  by  a  specific  enumeration 
of  the  monthly  fiat  rate  which  may  be  charged 
consumers  for  water,  and  the  section  con- 
tains provisions  for  meter  rates.  No  men- 
tion is  made  in  this  section,  or  in  any  other 
provision  of  the  ordinance  or  contract  as  to 
the  service  pipes  from  the  water  main  to  the 
curb,  except  as  above  set  forth.  Pursuant 
to  the  franchise  a  contract  was  entered  into 
between  the  city  and  the  water  company, 
by  which  the  city  agreed  to  pay  a  stipulated 
sum  for  tire  hydrants,  the  number  of  which 
were  stated,  and  b}'  said  contract,  as  a  part 
of  the  consideration  moving  to  the  city,  the 
company  agreed  to  comply  with  all  the  pro- 
visions of  the  franchise  granted  it  by  the  city 
and  its  inhabitants. 

From  the  excerpts  quoted  above,  from  the 
franchise,  it  will  be  seen  that  no  specific  pro- 


visions were  made,  imposing  the  duty  of 
laying  service  pipes  between  the  main  and 
the  curb,  and  within  the  franchise  limit h, 
upon  either  the  company  or  the  consumer. 
On  behalf  of  the  respondent,  it  is  argued,  that 
by  Section  5,  above  quoted,  this  duty  is  ini- 
pliedlj'  cast  upon  the  consumer.  While  this 
section  requires  the  company  to  furnisli  wat- 
er, "as  the  same  mav  be  needed  for  domestic 
and  manufacturing  purposes,  [44]  so  that  it 
may  be  drawn  off  through  the  pipes  connect- 
ing with  the  mains  of  said  water  works  in 
all  parts  of  the  city  where  such  pipes  may 
be,"  etc.,  it  will  be  noted  that  no  provision 
is  made  as  to  who  shall  lay  the  pipes  within 
the  franchise  limits  of  respondent.  All  that 
can  be  said,  from  the  wording  of  the  fran- 
chise is.  that  it  is  silent  on  the  question. 
FJut  it  does  grant  to  the  company  the  right 
to  lay  its  pipes  and  mains  "through  any  and 
all  of  the  streets,  avenues  and  alleys"  in  said 
city,  in  order  to  enable  it  to  supply  water 
to  the  city  and  its  consumers.  The  right  con- 
tinues and  exists  during  the  whole  term  of 
the  franchise,  and  no  further  permit  or  li- 
cense is  necessary.  Such  right  exists  only 
in  the  company  (Pond  on  Public  Utilitie.*^, 
Sec.  537)  and  the  consumer,  without  special 
permission  from  the  municipal  authorities, 
would  have  no  right  to  tear  up  the  street 
and  lay  pipes  therein.  Again,  the  franchise 
requires  the  company  to  restore  the  street  to 
its  former  condition,  after  all  excavations  are 
made  bv  it. 

After  all,  the  most  that  can  be  said,  a.« 
to  the  terms  and  requirements  of  the  franchise 
in  this  regard,  is  that  it  is  silent  on  the 
question.  This  fact  was  found  by  the  trial 
court,  on  its  eighth  finding  of  fact,  w^hich 
reads  as  follows: 

"That  there  is  no  provision  of  respondent's 
tranchise  or  contract  with  the  City  of  Al- 
buquerque requiring  it  at  its  own  expensi^ 
to  lay  service  pipes  for  private  consumers,  or 
to  connect  the  same  up  with  its  mains,  with- 
out the  consumer  paying  the  reasonable  ex- 
pense thereof.  There  is  no  provision  in  re- 
spondent's franchise  or  contract  with  the 
City  of  Albuquerque  requiring  private  con- 
sumers to  lay  service  pipes  from  their  lot 
lines  to  respondent's  mains  or  to  connect 
same  with  respondent's  mains." 

Such  being  true,  the  ((uestion  naturally 
arises  as  to  the  proper  construction  of  the 
franchise,  for,  by  the  terms  of  the  contract 
the  respondent  imdertook  and  agreed  to  per- 
form all  the  conditions  imposed  upon  it  by 
the  franchise.  It  would  seem  that  the  rule 
announced  by  the  territorial  court  in  the  casp 
of  Colorado  Telephone  Co.  v.  Fields,  15  X.  M. 
431,  110  Pac.  571,  30  L.R.A.(X,S.)  108S, 
is  controlling.  In  that  case  the  franchise 
granted  the  [45]  telephone  company  author- 
ized it  to  charge  telephone  rental  rates  not 
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to  exceed  $36.00  per  annum  for  one  party 
rt'5-idence.  Tlie  company  sought  to  enforce 
a  rule,  that  on  all  contracts  for  less  than 
one  year's  rental,  a  charge  of  $2.60  would 
hv  made  for  installation  and  a  charge  of  $2.00 
for  removal  of  instruments.  Its  right  to  do 
so  was  denied.    The  court  say: 

"On  the  other  hand,  appellee  cites  Omaha 
Water  Works  Co.  v.  Omaha,  147  Fed.  1  [8 
Ann.  Gas.  614,  77  C.  C.  A.  267,  12  L.R.A. 
(X.S.)  736],  a  case  in  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  in  which  the 
<'onrt,  after  examining  numerous  cases,  ex- 
tracts from  them  the  following  rule,  which 
we  adopt,  viz.:  'Where  the  meaning  of  a 
jrrant  or  contract  regarding  any  public  f ran- 
ch i  kg  is  ambiguous  or  doubtful,  it  will  be 
construed  favorably  to  the-  rights  of  the 
public.  Where  the  grant  or  the  contract  is 
<'lenr  and  plain,  it  will  be  protected  and  en- 
fj)rced.* 

*'lt  thus  appears  that  the  true  rule  is  that 
botli  the  grant  and  the  contract,  in  case  of 
ambiguity  or  doubt,  are  to  be  construed  favor- 
ably to  the  rights  of  the  public,  and  we  so 
liold." 

For  further  illustrations  of  the  rule  see 
the  following  cases:  Knoxville  Water  Co. 
V.  Ivnoxville,  200  U.  S.  22,  26  S.  Ct.  224, 
50  IT.  S.  (L.  ed.)  353;  St.  Clair  County 
Turnpike  Co.  v.  Illinois,  96  U.  S.  63,  24 
TJ.  S.  (L.  ed.)  651;  Stourbridge  Canal,  v. 
Wlu'oley,  2  B.  &  Ad.  (Eng.)  793;  Perrine 
V.  Chesapeake,  etc.  Canal  Co.  9  How.  172, 
13  U.  S.  (L.  ed.)  92;  1  Cook  on  Corpora- 
tions  (6th  ed.  8). 

There  is  undoubtedly  sound  reasoning 
l)nck  of  the  authorities  on  this  question. 
Public  service  corporations  are  allowed  to 
<*harge  the  public  a  certain  sum  for  service. 
This  sum  is  the  compensation  for  the  expense 
of  the  corporation  in  installing  and  operating 
the  plant  for  the  convenience  of  the  public 
and  it  is  supposed  to  bear  all  the  expenses 
wliicli  are  not  specifically  charged  against 
the  public.  If  the  legislature  or  the  city 
<'o!iiicil  sees  fit  to  provide  that  the  property 
«»v.  nor  shall  bear  the  expense  of  laying  service 
pipes  and  making  connections,  then  it  is  to 
In*  presumed  that  a  lower  rate  will  be  fixed 
for  service.  If,  as  in  the  present  case,  no 
pvovi.*»ion  is  made  for  laying  service  pipes 
and  making  connections,  the  rate  [46]  al- 
bn\  t'd  is  presumed  to  be  high  enough  to  com- 
]>onrMte  the  company  for  this  expense. 

Counsel  for  the  appellee  argues  that,  if  the 
<oiir  any  was  compelled  to  lay  service  pipes 
in  tW'  street,  it  could  also  be  forced  to  lay 
thoin  through  the  consumer's  lot  and  into 
h\^  house.  The  fallacy  and  unsoundness  of 
this  reasoning  is  apparent  at  a  glance. 
F.vcrvthing  within  tlie  franchise  limit  is  an- 
gler I  he  control  of  the  company  unless  other- 
vi«c  expressly  provided  by  statute  or  ordi- 


nance, and  the  franchise  limit  is  definitely 
fixed  at  the  line  between  the  lot  and  the 
street  or  alley.  The  franchise  cannot  con- 
vey any  right  to  or  impose  any  duty  upon 
the  corporation  outside  the  franchise  limit. 
It  is  limited  in  its  scope  to  the  domain  of 
the  municipality  and  cannot  invade  the  ter- 
ritory of  private  citizens. 

Our  conclusion,  therefore,  is,  that,  under 
the  franchise,  as  thus  construed,  it  was  the 
duty  of  the  water  company  to  lay  all  neces- 
sary pipes,  for  supplying  its  customers  with 
water,  within'  the  limits  of  its  franchise,  and 
this  construction  is  fully  supported  by  the 
adjudicated  cases. 

In  the  State  of  Idaho  there  is  no  statute 
imposing  the  duty  of  laying  laterals  and 
making  connections  in  streets  and  alleys  and 
the  franchise  granted  by  the  City  of  Poca- 
tello  to  the  Pocatello  Water  Company  was 
silent  as  to  who  should  bear  the  expense  of 
this  work,  so  that  the  conditions  are  exactly 
the  same  as  in  the  present  case,  and  the 
Supreme  Court  of  Idaho  uses  this  language: 

''Under  the  said  franchise  the  respondent 
has  been  granted  the  right  to  lay  its  mains 
and  pipes  'over,  along,  and  under*  the  streets, 
alleys  and  highways  of  said  city  for  the 
purpose  of  supplying  said  city  and  its  in- 
habitants with  a  sufficiency  of  pure  water. 
It  had  the  authority  to  lay  all  of  the  mains 
and  pipes  in  said  streets  and  alleys  neces- 
sary to  accomplish  the  purposes  for  which 
said  franchise  was  granted.  It  is  obliged  to 
lay  its  mains  and  pipes  in  said  streets  and 
alleys,  and  deliver  water  to  the  consumers 
at  its  franchise  limits,  and  to  the  line  of 
the  premises  of  the  consumer,  if  such  prem- 
ises border  on  said  franchise  limits.  The 
respondent  has  been  granted  a  valuable  right 
— ^that  of  laying  its  mains  and  laterals  in 
the  [47]  streets  and  alleys  of  the  city — in 
consideration  that  it  will  furnish  water  to 
said  city  and  its  inhabitants.  The  company 
is  under  obligation  to  lay  its  pipes  in  the 
streets  and  alleys  so  as  to  make  the  water 
accessible  to  the  citizen  for  his  private  use. 
It  is  given  the  right,  within  its  frandiise 
limits,  to  lay  all  pipes  and  make  all  con- 
nections with  its  mains  and  laterals.  Be- 
yond those  limits  it  has  no  authority  to 
enter  upon  the  private  premises  of  a  citizen 
and  lay  its  pipes.  Neither  has  the  citizen 
any  right  to  enter  within  the  franchise  lim- 
its of  the  company,  and  in  any  manner  inter- 
fere with  its  mains  and  pipes."  Pocatello 
Water  Co.  v.  Standley,  7  Idaho  155,  61  Pac. 
618. 

In  the  case  of  Bothwell  v.  Consumers'  Co, 
24  L.K.A.(N.S.)  485,  13  Idaho  668,  92  Pac 
533,  the  court  say: 

"The  only  further  point  to  be  considered 
in  this  case  is  whether  the  water  company 
can  require  the  consumer  to  pay  for  the  tap 
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4111(1  for  making  the  connection  with  its  main. 
It  si'eins  that  this  point  ought  to  be  disposed 
of  without  much  difficulty.  The  franchise  for 
laying  pipes  in  the  streets  and  alleys  and 
maintaining  and  operating  a  water  system 
is  granted  by  the  municipality  to  the  water 
company.  The  property  owner  has  no  right 
or  franchise  to  dig  in  the  streets  and  alleys 
and  lay  pipes,  and,  if  he  should  do  so,  he 
would  acquire  no  property  right  therein. 
The  main  and  all  laterals,  fixtures,  and  con- 
nections within  the  franchise  limit,  belong 
to  the  company,  and  altogether  constitute 
the  water  system.  It  Is  not  the  business 
of  the  citizen  or  consumer  to  construct  any 
])art  of  the  company's  system,  nor  is  it  the 
company's  business  to  place  the  pipes  and 
fixtures  on  the  consumer's  premises.  There 
is  a  clear  and  well-defined  boundary  line  ex- 
isting between  the  property  of  the  water 
company  and  the  property  of  the  lot  owner — 
that  line  is  the  one  existing  between  the 
lot  and  the  street  or  alley.  The  citizen  owns 
his  pipes  and  fixtures  to  that  line,  and  be- 
yond it  is  the  company's  property  and  water 
system.  The  rights,  duties,  and  obligations 
of  each  go  to  this  extent,  and  no  further." 

In  Texas  at  the  time  the  case  was  decided 
the  same  conditions  existed  as  regards  the 
City  of  £1  Paso,  but  in  this  case  the  fran- 
chise contained  the  provision  that  the  [48] 
company  should  furnish  water  to  ^'consumers 
having  pipe  connections"  at  a  specified  rate. 
The  civil  court  of  appeals  held  that,  pri- 
marily the  duty  of  a  company  bound  to  fur- 
nish water  to  property  owners  on  streets 
<*ontaining  mains  carried  with  it  the  duty 
to  perform  the  work  necessary  to  enable  the 
<-ompany  to  furnish  the  owners  with  water, 
and  the  company  could  only  be  relieved  from 
the  obligation  to  construct,  at  its  own  cost, 
the  necessary  connections  by  some  provision 
In  the  franchise  or  contract  which  unmis- 
takably, or  by  fair  implication,  so  operated. 
International  Water  Co.  v.  El  Paso,  61  Tex. 
Civ.  App.  321,  112  S.  W.  816. 

The  Supreme  Court  of  Idaho  a  second  time 
handed  down  a  decision  upon  the  subject 
upon  a  statement  of  facts  on  all  fours  with 
the  present  case.     The  court  say: 

"Under  the  franchise  granted  by  the  City 
of  Coeur  d'Alene  to  the  Consumers'  Company 
to  occupy  the  streets  and  alleys  of  the  city 
for  the  purpose  of  supplying  the  city  and 
inhabitants  thereof  with  fresh  water,  the 
right  and  authority  to  dig  in  the  streets 
and  alleys  and  lay  pipes  therein  for  supply- 
ing consumers  with  water  is  conferred  upon 
the  company  alone,  and  no  such  right  is 
conferred  upon  the  individual  or  consumer, 
and  the  consumer  acquires  no  right  to  lay 
pipes  or  acquire  property  in  the  streets  and 
alleys,  but,  on  the  contrary,  the  duty  to  do 
so  and  the  rights  acquired  thereby  belong  to 


the  water  company.  It  is  consequently  the 
duty  of  the  water  company  to  supply  and 
lay  the  laterals  from  its  main  to  the  line 
of  a  consumer's  property  abutting  on  such 
street,  and  such  laterals  are  the  property  of 
the  water  company." 

"A  public  service  corporation  organized  for 
the  purpose  of  supplying  the  inhabitants  of 
a  municipality  with  water  is  not  justified  in 
assuming  that  the  people  it  is  to  serve  arc 
dishonest,  and  that  they  will  demand  and 
pay  for  a  month's  water  supply  merely  for 
the  purpose  of  entailing  upon  the  company 
the  expense  of  putting  in  laterals  and  service 
connections,  and  that  they  will  thereafter 
refuse  to  take  water  and  thereby  discommode 
themselves  and  depreciate  their  own  property, 
and  the  courts  will  not  base  decisions  upon 
such  an  assumption."  Hatch  [49]  v.  Con- 
sumers' Co.  17  Idaho  204,  104  Pac.  670,  40 
L.R.A.(N.S.)  263. 

Appellee  attempts  to  meet  this  decision 
with  the  statement  that  property  owners 
had  the  right  to  dig  into  the  streets  and 
alleys  upon  complying  with  certain  regula- 
tions. This  is  undoubtedly  true,  as  it  is 
true  in  all  cities  of  the  country,  but  the 
point  in  the  reasoning  in  the  Hatch  case  is 
that  the  property  owner  has  no  right  under 
the  franchise  to  dig  in  the  streets  and  alleys 
and  lay  pipes,  but  must  get  a  special  permit 
for  which  a  fee  is  charged,  while  the  water 
company  is  granted  general  permission  under 
the  franchise.  The  court  in  this  case  also 
answers  the  argument  of  appellee  that  dis- 
honest consumers  might  pay  water  rent  for 
one  month  and  thereafter  discontinue  use  of 
the  water,  inflicting  a  loss  upon  the  com- 
pany. 

In  the  Supreme  Court  of  Arkansas,  in 
1910,  this  question  was  raised  upon  a  fran- 
chise, the  terms  of  which  were  almost  iden- 
tical with  those  of  the  present  appellee.  The 
court  sav: 

"Is  it  the  duty  of  appellant  to  construct 
and  maintain  the  service  pipes  at  its  own 
expense,  free  of  charge? 

"By  Section  1  of  its  contract  it  assumed 
the  duty  of  supplying  the  city  and  the  in- 
habitants thereof  with  water  and  acquired 
the  right  *to  use  the  streets,  alleys,  side- 
walks, and  public  grounds  of  the  City  of 
Pine  Bluff,  within  its  present  and  future 
corporate  limits,  for  placing  and  taking  up 
and  repairing  mains,  hydrants  and  other 
structures  and  devices  requisite  for  the  serv- 
ice of  water,'  The  duty  to  furnish  the  city 
and  inhabitants  with  water  carried  with  it 
the  duty  to  do  and  perform  what  was  neces- 
sar}'  to  be  done  to  place  the  company  in  it 
position  where  it  could  furnish  the  water. 
To  do  til  at,  the  contract,  Section  1,  expressly 
authorizes  it  'to  use  the  streets,  alleys,  side- 
walks    ...     of  the   City  of  Pine   BlufT 
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.  .  for  placing  and  taking  up  and  re- 
pairing mains,  hydrants  and  other  struc- 
tures and  devices  requisite  for  the  service  of 
water,  that  is  to  say,  the  delivery  of  water 
to  the  inhabitants  of  city.  The  duty  is  as- 
sumed, and  the  power  is  given,  by  the  con- 
tract to  perform  it.  The  property  owner, 
the  inhabitant,  or  consumer  has  no  right  to 
lay  the  service  pipes  in  the  streets  and  con- 
nect them  with  the  water  company's  [50] 
mains,  but  this  power  is  expressly  given  to 
the  water  company,  in  connection  with  the 
duty  it  assumes,  and  to  no  one  else,  which 
implies  that  it  shall  lay  the  service  pipes, 
at  its  own  expense,  for  all  of  which  the  con- 
sumer is  required  to  pay  for  the  water  fur- 
nished at  certain  rates  specified  in  the  con- 
tract. If  it  was  not  the  intention  of  the 
contract  that  the  water  company  should  lay 
the  service  pipes,  why  did  the  city  council 
give  it  the  power  to  do  so,  and  withhold  it 
from  the  inhabitant?  It  evidently  intended 
that  the  water  company  should  do  so,  free 
of  charge,  because  it  fixes  the  compensation 
.to  be  paid  by  the  consumer  for  services  ren- 
dered him,  and  says  nothing  about  compen- 
sation for  service  pipes.  How  was  it  to  ren- 
der the  services  it  undertakes  without  laying 
the  service  pipes,  and  where  is  the  authority 
to  collect  from  the  consumer  more  than  he 
is  required  by  the  contract  to  pay?  There 
is  none.  Pocatcllo  Water  Co.  v.  Standi ey,  7 
Idaho  155,  61  Pac.  518;  International  Water 
Co.  V.  El  Paso,  51  Tex.  Civ.  App.  321,  112 
S.  W.  820;  Bothwell  v.  Consumers*  Co.  13 
Idaho  568,  92  Pac.  633,  24  L.R.A.(N.S.) 
487,"  Pine  Bluff  Corp.  v.  Toney,  96  Ark.  345, 
Ann.  Cas.  1912B  554,  131  S.  W.  680. 

In  the  case  of  Bothwell  v.  Consumers*  Co. 
13  Idaho  568,  24  L.R.A.(N.S.)  485,  the  syl- 
labus by  the  court  is  as  follows: 

"All  the  mains  and  laterals  of  ,a  water 
system  within  the  franchise  limit  belong  to 
the  company  owning  the  franchise,  and  it  is 
the  duty  of  the  company  to  construct  the 
same  at  it.s  own  expense,  and  connect  with 
the  pipes  of  the  property  owner  at  the  line 
of  his  property  and  the  limit  of  its  franchise. 

"Wliere  a  lot  owner  constructs  a  building 
on  his  property,  and  places  water  pipes  and 
fixtures  therein,  and  extends  the  same  to  the 
street  adjoining,  and  thereupon  tenders  to 
the  water  company  the  monthly  rent  charged 
by  it,  it  becomes  the  duty  of  the  company 
to  make  the  necessary  tap  and  connections, 
and  furnish  the  property  owner  with  water 
as  demanded." 

In  the  caac  of  Hatch  v.  Consumers'  Co. 
supra,  the  court  further  say: 

[61]  "We  are  aware  that  some  courts  have 
held  that  the  consumer  may  be  required  to 
pay  the  expenses  of  'service  connections,*  as 
it  is  sometimes  called,  or,  rather  for  laterals 
extending  from  the  curb  line  to  the  main. 


So  far  as  we  have  been  able  to  examine, 
however,  these  decisions  are  based  upon  ex- 
press statutes.*' 

The  Supreme  Court  of  Washington,  in  a 
recent  decision  (Cleveland  v.  Maiden  Water 
Works  Co.  69  Wash.  541,  125  Pac.  769), 
followed  the  rule  announced  in  the  foregoing 
cases.    The  court  say: 

"But  this  case  is  controlled  by  the  fran- 
chise ordinance,  which  requires  the  company 
to  furnish  water  to  users  and  consumers  ai 
certain  fixed  rates;  and  we  are  of  opinion 
that  it  is  not  so  furnished,  within  the  mean- 
ing of  the  ordinance,  unless  it  is  delivered 
to  the  consumer  at  his  property  line.*' 

Respondent  has  cited  some  cases  to  the 
contrary,  but  we  think  the  great  weight  of 
authority  is  in  accord  with  the  view  w^e  have 
expressed.  McQuillin,  in  his  work  on  Mu- 
nicipal Corporations,  Sec.  1696,  in  discussing 
the  question,  says: 

"While  it  has  been  held  in  some  cases  that 
the  consumer  may  be  required  to  pay  the 
expense  of  laterals  extending  from  the  curb 
line  to  the  main,  these  decisions  are  for  the 
most  part  based  upon  express  statutes,  and 
where  there  is  no  such  statute  it  is  generally 
held  that  it  is  the  duty  of  the  company,  at 
its  own  expense,  to  supply  and  laj  the 
laterals  from  its  main  to  the  line  of  a  con- 
sumer's property  abutting  on  the  street." 
See  also  Pond  on  Public  Utilities,  Sees.  536 
and  537. 

A  great  many  of  the  cases  cited  by  re- 
spondent, are  cases  where  the  water  works 
were  owned  and  operated  by  the  municipal- 
ity, and  it  had  adopted  a  rule  which  required 
the  consumer  to  bear  the  expense  of  laying 
the  service  pipe  from  the  main  to  the  prop- 
erty line.  These  cases  are  not  in  point. 
Where  the  city  owns  and  operates  the  utility 
no  contractual  rights  exist  in  favor  of  the 
consumer.  The  city  has  the  right  to  adopt 
and  enforce  reasonable  rules  and  regulations, 
as  likewise  has  a  privately  owned  company. 
But  a  pulc  which  is  reasonable  [52]  and 
enforceable  under  a  municipality  owned  util- 
ity may  not  be  where  it  is  owned  by  private 
parties.  In  the  former  case,  whatever  profit 
arises  from  the  venture,  inures  to  the  l)enefit 
of  the  citizens  generally,  while  in  the  latter 
it  finds  its  way  into  the  pockets  of  its  stock- 
holders. Again,  the  rights  of  the  privately 
owned  company  are  measured  by  its  contract 
with  the  city;  and,  where,  under  such  con- 
tract it  assumes  certain  obligations,  it  can- 
not escape  compliance  therewith  by  any  rule 
which  it  may  adopt.  Where  a  municipality 
operates  its  own  water  supply  system,  it  is 
not  under  contractual  obligations  to  lay  the 
service  pipes  for  its  customers  from  the  curb 
to  its  water  main,  hence,  a  rule  which  re- 
quires the  consumer  to  assume  the  burden  is 
reasonable    and    just.      On   the    other   hand. 
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here  we  have  a  corporation  which,  under  the 
rule  of  construction  which  must  be  applied, 
assumed  the  burden  of  so  doing,  consequently 
the  rule  adopted  by  it,  is  unreasonable  and 
un  j  uat. 

Appellee  contends,  however,  that  such  a 
construction  will  result  in  bankruptcy  and 
ruin  to  it,  and  all  other  privately  owned 
ccnipanies  doing  business  in  New  Mexico, 
because,  customers  living  in  the  suburbs  and 
remote  and  thinly  populated  portions  of  the 
city  will  compel  it  to  conduct  water  to  their 
property  line.  If  the  argument  were  proper, 
and  entitled  to  consideration  by  the  court, 
a  sufficient  answer  would  be  that  no  such 
result  will  be  attained,  for,  under  its  fran- 
i'hise  it  cannot  be  compelled  to  extend  its 
mains,  by  order  of  the  city  or  otherwise, 
'^unless  the  gross  income  from  such  exten- 
sion, exclusive  of  hydrant  rentals  (by  the 
city)  shall  equal  six  per  cent  of  the  cost 
thereof."  Such  being  the  case,  and  the  com- 
pany, before  it  can  be  required  to  extend  its 
mains,  always  being  insured  of  six  per  cent 
gross  income  upon  the  cost  of  the  extension, 
will  be  in  no  danger  of  becoming  impover- 
ished. 

For  the  reasons  stated,  the  cause  will  be 
reversed,  with  directions  to  the  district  court 
to  grant  the  relief  prayed  for  by  the  relator, 
and  it  is  so  ordered. 


NOTE. 

Duty  of  IVatev  Gompanj  to  Lay  Serrloo 
Pipe  'without  Charge  to  Conannior. 

This  not€,  supplementing  the  note  to  Pine 
Bluff  Corp.  V.  Toney,  Ann.  Cas.  1912B  544, 
reviews  the  recent  cases  concerning  the  duty 
of  a  water  company  to  lay  service  pipes 
without  charge  to  consumers. 

The  conflict  of  authority  on  this  question, 
appearing  in  the  earlier  cases,  is  continued 
by  the  recent  decisions.  In  support  of  the 
rule  that  the  duty  is  imposed  by  law  on  a 
water  company  to  lay  at  its  own  expense 
service  pipes  connecting  the  water  main 
with  a  consumer's  premises,  some  courts 
base  their  holding  on  the  ground  that  a 
franchise  which  requires  the  company  to 
supply  water  at  a  certain  rate  obligates  it 
to  deliver  the  water  to  the  consumer  at  his 
property  line.  Cleveland  v.  Maiden  Water 
Works  Co.  69  Wash.  541,  125  Pac.  769; 
State  V.  Hoquiam  Water  Co.  70  Waah.  682, 
127  Pac.  304.  And  see  the  reported  case. 
Other  decisions  in  support  of  the  same  rule 
interpret  the  franchise  right  to  furnish  water 
and  to  use  the  streets  for  the  laying  of  the 
necessary  pipes  as  imposing  on  the  company 
the  duty  of  laying  the  service  pipes.  Title 
Guarantee,  etc.  Co.  v.  California  Railroad 
Ann.  Cas.  1916E. — 82. 


Commission,  168  Cal.  295,  Ann.  Cas.  1916A 
738,  142  Pac.  878;  Bartlesville  Water  Co.  v. 
Bartlesville  (Okla.)  150  Pac.  118.  See  also 
Consumers*  Co.  v.  Hatch,  224  U.  S.  148,  32 
S.  Ct.  465,  56  U.  S.  (L.  ed.)  703  (Idaho 
statute)  affirming  Hatch  v.  Consumers'  Co. 
17  Idaho  204,  104  Pac.  670,  40  L.R.A.(N.S.) 
263.  In  Bartlesville  Water  Co.  v.  Bartles- 
ville, supra,  the  court  said:  "The  respondent 
company  in  this  case  accepted  the  franchise, 
and  thereby  assumed  all  the  duties  toward  the 
public  therein  imposed.  By  the  express 
terms  of  the  ordinance  it  is  empowered  to 
put  in  place  and  maintain  in  the  streets, 
alleys,  and  public  places  of  the  city  water 
pipes,  hydrants,  and  all  appurtenances  nec- 
essary to  supply  water  to  consumers.  No 
individual  citizen  is  authorized  to  make  ex- 
cavations or  lay  pipes  in  the  streets  or  other 
public  places  to  connect  with  the  mains  of 
the  company.  As  a  general  rule,  it  is  the 
duty  of  a  property  owner  or  consumer  of 
water  to  properly  equip  his  premises  to  re- 
ceive the  water  service.  The  franchise  grant- 
ed the  water  company  in  this  instance  is 
'to  construct,  maintain  and  operate  in  the 
city  of  Bartlesville,  I.  T.,  for  the  purpose 
of  supplying  the  city  and  its  citizens  with 
water,  a  system  of  waterworks.*  It  is  ob- 
vious from  the  language  of  the  entire  ordir 
nance  that  it  was  the  purpose  and  intention 
of  the  parties  that  the  waterworks  system 
to  be  constructed  should  embrace  all  things 
necessary  to  supply  the  city  and  its  citizens 
with  water,  and  that  such  system  should  be 
owned  and  controlled  by  the  company.  It 
seems  equally  clear  that  the  service  or  con- 
necting pipes  required  to  be  laid  in  the 
streets  are  as  much  a  necessary  part  of  the 
system  used  to  convey  water  as  are  the  large 
mains.  That  they  are  the  property  of  the 
water  company  appears  to  be  conceded  here, 
as  such  pipes  are  owned  by  the  company  and 
furnished  at  its  expense.  But  it  is  contended 
that  the  cost  of  labor  in  making  and  filling 
the  excavations  required  for  the  laying  of 
such  pipes  should  be  borne  by  the  consumer. 
To  this  we  cannot  assent.  The  ordinance 
fails  in  terms  to  require,  and  it  cannot  fairly 
be  inferred  from  the  words  employed,  that 
the  citizen  sliould  construct,  or  pay  for  the 
construction  of,  any  part  of  the  system 
owned  and  controlled  by  the  company;  but, 
on  the  contrary,  the  valuable  right  of  using 
the  city's  streets  and  alleys  was  granted  the 
respondent  in  which  to  construct  its  water- 
works system,  and  the  duty  to  provide  and 
maintain  at  its  own  cost  all  parts  of.  such 
system  necessary  to  the  performance  of  its 
primary  duty  of  supplying  the  city  and  its 
citizens  with  water  was  assumed  by  the  com- 
pany in  accepting  the  franchise.  It  would 
require  a  strained  construction  of  the  terms 
of  the  grant  to  hold  that  it  was  intended  to 
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provide  thereby  that  the  city  or  its  citizens 
should  pay  for  property  owned  by  the  com- 
pany and  over  which  in  no  event  could  they 
have  or  exercise  control." 

But  on  the  other  hand  it  has  been  held 
that  in  the  absence  of  a  special  franchise 
or  charter  provision,  the  law  imposes  no 
duty  on  a  water  company  to  lay  at  its  own 
expense  service  pipes  connecting  the  water 
main  with  a  consumer's  premises.  Wichita 
V.  Wichita  Water  Co.  222  Fed.  789,  138  C. 
C.  A.  337  (Kansas  statute)  ;  Birmingham 
Waterworks  Co.  v.  Hernandez  (Ala.)  71  So. 
443;  Joplin  v.  Wheeler,  173  Mo.  App.  690, 
158  S.  W.  924.  See  also  State  v.  Birmingham 
Water  Works  Co.  186  Ala.  388,  Ann.  Cas. 
1916B  166,  64  So.  23.  Thus  in  Wichita  v. 
Wichita  Water  Co.  supra,  the  court  said: 
"May  the  water  company  rightly  charge  the 
consumer  for  the  reasonable  cost  of  connect- 
ing the  service  pipes  with  its  water  mains 
and  extending  them  to  the  curb  line  or  prop- 
erty abutting  upon  the  streets  in  which  the 
mains  are  laid?  The  answer  to  this  question 
must  also  be  found  in  the  terms  of  the  ordi- 
nance contract.  The  ordinance  does  not  re- 
quire the  water  company  to  connect  the 
service  pipes  with  its  mains  free  of  charge 
to  consumers,  and  the  schedule  of  rates  only 
fixes  the  maximum  price  that  the  company 
may  charge  for  water  actually  furnished  to 
consumers,  and  so  long  as  such  maximum 
rate  is  not  exceeded,  and  the  charge  for  con- 
necting the  service  pipes  with  the  mains  is 
reasonable,  the  ordinance  is  not  violated. 
Whether  or  not  the  water  company  shall 
furnish  water  to  a  consumer,  or  the  con- 
sumer shall  receive  water  from  the  water 
company,  is  purely  a  matter  of  contract  be- 
tween them.  The  city  cites  and  relies  upon 
Hatch  V.  Consumers'  Co.  17  Idaho  204,  104 
Pac.  670,  40  L.R.A.(N.S.)  263,  and  cases 
tliere  cited,  as  sustaining  its  contention  that 
the  obligation  rests  upon  the  water  company 
to  make  the  connections  at  its  own  expense. 
The  case  apparently  so  holds,  but  upon  the 
ground,  as  we  read  the  opinion,  that  in  its 
prior  decisions  the  court  held  that  the  stat- 
utes of  Idaho,  under  which  the  city  granted 
the  franchise  to  the  water  company,  either 
expressly  or  by  necessary  implication  im- 
posed upon  the  water  company  the  duty  of 
making  such  connections  at  its  own  expense. 
This  being  true,  the  acceptance  by  the  water 
company  of  its  charter  would  obligate  it  to 
make  the  connections  free  of  charge.  .  .  . 
Municipalities,  in  granting  franchises  to  or 
making  contracts  with  private  persons  or 
(orpor^itions  to  furnish  water  to  the  city  and 
its  inhabitants,  may  require  the  water  com- 
pany, when  the  statute  so  authorizes,  to 
<'onnect  the  service  pipes  with  the  water 
mains  as  a  part  of  the  consideration  they 
shall  pay  for  the  privilege  of  furnishing  the 


water;  but,  in  the  absence  of  a  charter  or 
contract  that  so  provides,  the  matter  is  left 
to  the  agreement  of  the  parties."  In  Bir- 
mingham Waterworks  Co.  v.  Hernandez 
(Ala.)  71  So.  443,  the  court  disposed  of  the 
reason  of  the  contrary  rule  as  follows:  *The 
idea  which  seems  to  underlie  all  the  cases 
holding  with  relator,  except  as  they  are  af- 
fected by  statute  or  ordinance,  may  be  fairly 
stated  as  follows:  Since  the  franchise  to 
furnish  water  is  affected  with  a  public  use, 
requiring  all  consumers  to  be  served  on  equal 
terms,  and  since  water  companies  have  the 
right  to  excavate  the  streets,  while  private 
persons  have  not,  the  duty  to  lay  service 
pipes,  which  involves  excavations,  and  su 
the  duty  to  deliver  water  on  the  consumer'^ 
premises,  must  devolve  upon  the  water  com- 
panies. We  do  not  feel  that  we  are  con- 
strained to  adopt  the  relator 'a  view  of  thij« 
case  by  the  theory  suggested  nor  by  the  cases 
which  seem  to  adopt  it  as  the  reasonable 
foundation  of  their  decisions.  Mobile  v. 
Bienville  Water  Supply  Co.  130  AU.  384.  30 
So.  445,  in  common  with  a  multitude  of 
cases,  holds  that  the  same  public  service 
must  be  extended  to  all  in  like  circumstances 
and  without  discrimination.  We  fully  recog- 
nize the  obligation  of  that  rule;  but  we  are 
unable  to  see  that  it  sheds  any  particular 
light  upon  the  question  whether,  in  the  ab- 
sence of  contract  or  controlling  statute  or 
ordinance,  the  water  company  owes  the  con- 
sumer the  public  duty  to  furnish  at  its  ex- 
pense connections  between  its  main  and  his 
premises.  Respondent's  charter  operated,  do 
doubt,  as  a  general  permit  to  excavate  the 
streets  in  order  to  lay  its  mains  and  prepare 
its  plant  for  the  discharge  of  its  publie 
duty.  But  so  far  as  the  laying  of  pipes  and 
the  excavation  necessary  thereto  is  con- 
cerned, in  the  beginning  of  its  operations  in 
any  street,  its  whole  right  and  duty  was  to 
lay  its  mains.  It  could  not  compel  the  owner 
of  any  abutting  property  to  take  water,  and, 
as  for  anything  to  be  found  in  respondent's 
charter  and  its  contract  with  the  city,  re- 
spondent was  left  free  to  contract  with  con- 
sumers, subjects,  of  course,  to  the  general 
principle  that  all  consumers  in  like  circum- 
stances should  be  treated  alike  and  reason- 
ably, and  subject,  also,  to  the  stipulation 
for  maximum  rates.  Either  party  may  dig 
trenches  for  the  laying  of  service  pipe,  mb- 
ject  always  to  reasonable  municipal  r^ula- 
tions.  If  it  be  said  that  to  accord  such 
right  to  the  Consumer  is  to  permit  a  private 
use  of  the  street,  still  the  right  to  such  use 
is  but  part  and  parcel  of  the  right  of  access 
which  cannot  be  taken,  injured,  or  destroyed 
without  compensation.  To  employ  substan- 
tially the  language  of  Judge  Dillon,  the 
abutting  owner  has  a  right  of  passage,  and 
also  other  rights  not  shared  in  by  the  public 
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at  large,  special  aqd  peculiar  to  himself,  and 
arising  out  of  the  very  relation  of  his  lot 
to  the  street  in  front  of  it.  These  are  rights 
of  property.  The  private  rights  of  abutters 
arc  not  limited  to  the  easement  of  light,  air, 
and  access.  They  are  coextensive  with  the 
use  to  which  the  street  may  be  by  law  de- 
voted, and  become  integral  parts  of  the  es- 
tate of  the  abutting  owner.  In  cities  and 
towns  the  streets  are  commonly  devoted  to 
the  conveyance  of  water,  gas,  and  sewage, 
and  the  abutting  owner's  property  is  essen- 
tially dependent  upon  the  use  of  the  streets 
for  connections  with  the  appropriate  means 
of  conveyance.  3  Dillon  Mun.  Corp.  (5th 
€d.)    §§  1224-1227." 
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Florida  Supreme  Court — ^April  7,  1914. 

07  Fla.  aa&f  05  So.  264. 


Pleading   —   DeolAration   for   Personal 
Injury  ^  Reqnisitoi. 

In  judging  of  the  sufficiency  of  a  declara- 
tion in  a  suit  for  damages  for  personal  in- 
juries, the  essentials  of  such  a  declAration 
set  forth  in  the  case  of  German-American 
Lumber  Co.  v.  Brock,  55  Fhu  577,  46  South. 
Rep.  740,  are  approved  and  applied. 

Carriers    of    Pasaens^ri    —    Power    to. 
Make  Rnles. 

Railroad  companies  have  the  power  to 
make  reasonable  regulations  for  the  manage- 
ment of  their  trains,  and  one  who  buys  a 
ticket  is  bound  to  inform  himself  of  the  rules 
and  regulations  of  the  company  governing  the 
transit  and  conduct  of  the  trains  upon  which 
he  proposes  to  travel.  He  should  inform  him- 
self when  about  to  take  passage  on  a  rail- 
road train  when,  where  and  how  he  can  go, 
or  stop,  according  to  the  regulations  of  the 
railroad  company. 

I>esree  of  Care. 

Carriers  are  held  to  the  highest  degree  of 
<?are  for  the  safety  of  passengers,  and  pas- 
sengers should  use  ordinary  care  to  protect 
themselves  in  getting  on  or  off  trains,  when 
safe  and  suitable  means  of  boarding  or  alight- 
ing from  trains  are  provided.  They  must 
take  the  responsibility  of  the  ordinary  in- 
cidents of  travel,  including  the  stoppage  of 
cars  required  by  statute  at  railway  junctions, 
and  must  govern  themselves  accord ingly. 

Contribntory  Neslis«>M)e  —  Violation  of 
Rnle  Mot  Enforced. 

By  failing  to  enforce  a  rule,  a  railroad 
company  may   allow   it   to  become   a   dead 


letter,  and  in  effect  waive,  abandon  or  abro- 
gate it. 

[See  note  at  end  of  this  case.] 
Same. 

Where  a  railroad  company  fails  to  enforce 
one  of  its  rules  and  a  passenger  is  injured  in 
neglecting  to  observe  it,  under  our  statutes 
the  mere  contributory  negligence  of  the  pas- 
senger is  not  an  absolute  bar  to  recovery. 

[See  note  at  end  of  this  case.] 

Alighting   at   Place  Not   Regular   Sta- 
tion. 

Where  passengers  habitually  get  off  the 
trains  at  a  point  where  they  are  not  invited 
to  get  off,  and  no  effectual  means  are  attempt- 
ed to  be  used  to  prevent  them  from  doing  so, 
there  is  a  duty  on  the  company  to  see  that 
they  have  a  safe  opportunity  to  alight. 

[See  Ann.  Cas.  1913C   1383.] 

Evidence  —  Ante  Mortem  Statement. 

An  ante  mortem  statement  of  a  witness 
purporting  to  give  what  the  plaintiff  in  a 
suit  for  damages  for  a  personal  injury  said 
to  him  as  to  how  she  was  injured,  tending 
to  contradict  her  testimony  on  the  stand  in 
the  trial,  is  not  competent  evidence. 

[See  Ann.  Cas.  1015D  215.] 

Witnesses      ^      Cross-examination      ^ 
Railroad  Claim  Agent, 

When  the  claim  adjuster  of  the  railroad 
company  visited  the  plaintiff  the  day  after 
she  was  injured  in  alighting  from  the  defend- 
ant's train,  she  being  then  in  bed,  and  when 
he  stated  in  his  testimony,  among  other 
things,  that  his  purpose  in  calling  on  her  was 
to  see  if  he  could  help  her,  a  rigid  cross-ex- 
amination of  this  witness  was  proper. 

Instmctions -*  Limitation  to  Eridoneo. 

The  charges  to  the  jury  should  be  confined 
to  the  evidence  in  the  case. 

Damages  —  Evidence  —  Physician's  Fees 
—  Valne  of  Lost  Tinte. 

A  jury  should  be  given  some  substantial 
evidence  upon  questions  that  are  not  matters 
of  common  knowledge,  and  physicians'  charges 
and  the  value  of  lost  time  are  not  such  mat- 
ters. 

Trial  --  Direction  of  Verdict  —  Weight 
of  Erldence. 

Chapter  6220,  Laws  of  1911,  amending  sec- 
tion 1496,  Gen.  St.  of  1906,  does  not  author- 
ize a  trial  judge  to  pass  upon  the  preponder- 
ance of  evidence,  except  where  the  evidence 
of  all  the  parties  shall  have  been  submitted, 
and  it  is  apparent  to  the  judge  that  no  suf- 
ficient evidence  has  been  submitted  upon 
which  the  jury  could  legally  find  a  verdict 
for  one  party,  the  judge  may  direct  a  verdict 
for  the  opposite  party. 

Negligence  —  Bnrden  of  Proof  -^  Effect 
of  Statute. 

In  a  suit  for  damages  for  personal  injuricB 
against  a  railroad  company,  the  effect  of 
section  3148,  Gen.  St.  of  1906,  injury  having 
been  shown,  is  to  require  the  defendant  com- 
pany to  show  by  a  preponderance  of  the  evi- 
dence that  its  servants  and  agents  exercised 
all  ordinary  and  reasonable  care  and  dili- 
gence, the  presumption  being  against  the  de- 
fendant company. 
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lastmctioBS  ^  Conunent  on  IVeight  of 
JBvidence. 

Under  our  law  a  trial  judge  is  not  permit- 
ted to  comment  on  the  evidence,  or  to  give 
to  the  jury  his  views  of  its  weight. 

Appeal  —  Necessity  of  Bill  of  Excep- 
tions. 

Facts  which  occur  in  the  trial  of  a  case 
can  only  be  brought  to  this  court  for  review 
by  a  bill  of  exceptions  certified  by  the  trial 
judge. 

Errors  Held  Ground  for  Reversal. 

In  this  action  [against J  a  rrilroad  com- 
pany to  recover  damages  for  personal  in- 
juries, the  evidence  tends  to  show  that  the 
plaintiflf  was  guilty  of  contributory  negli- 
gence, and  there  is  no  evidence  of  money 
paid  out  or  of  indebtedness  incurred  in  en- 
deavoring to  have  the  injured  party  cured, 
and  no  evidence  of  the  extent  and  value  of 
the  loss  of  service  or  time,  and  the  amount 
of  the  verdict  indicates  harmful  error  in  the 
charge  that  the  jury  "are  entitled  to  take 
into  consideration  any  money  paid  out  by 
the  plaintiff  in  endeavoring  to  have  the  plain- 
tiff, Dartha  Carter,  healed  or  cured;  and  loss 
of  time,"  therefore  the  judgment  should  be 
reversed. 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Duval  county: 
Simmons,  Judge. 

Action  for  damages.  Dartha  Carter  et  al., 
plaintiffs,  and  Florida  East  Coast  Railway 
Company,  defendant.  Judgment  for  plain- 
tiffs. Defendant  brings  error.  The  facts  are 
stated  in  the  opinion.     Revebsed. 

Alex.  8t.  Clair-Ahrams  for  plaintiff  in 
error. 

Biahee  d  Bedell  and  A,  H,  King  for  defend- 
ants in  error. 

[337]  HoCKEB,  J. — The  defendants  in  error, 
who  will  be  referred  to  as  the  plaintiffs, 
brought  an  action  at  law  [338]  against  the 
plaintiff  in  error,  in  the  opinion  referred  to 
as  the  defendant,  in  the  Circuit  Court  of 
Duval  County,  Florida,  in  September,  1910. 
The  declaration  contains  two  counts.  The 
first  count  is  as  follows : 

"Comes  now  Dartha  Carter  and  Ezekicl  M. 
Carter,  her  husband,  plaintiffs  :n  the  above 
case,  by  their  attorney,  A.  H.  King,  and  sues 
the  defendant,  Florida  East  Coast  Railway 
Company,  a  corporation  under  the  laws  of 
the  State  of  Florida,  in  an  action  of  trespass 
for  this,  to  wit: 

That  during  the  time  herein  set  forth  and 
for  a  long  time  theretofore,  the  d«>fendant, 
Florida  East  Coast  Railway  Company,  was 
and  still  is  a  corporation  doing  business  in  the 
State  of  Florida,  and  owning,  maintaining 
and  operating  for  the  transportation  of 
freight  and  passengers  by  the  use  of  cars  and 


steam  locomotives  operated  thereon  a  line  of 
railway  and  system  of  raitroads  in  the  State 
of  Florida,  a  portion  of  which  extends  from 
the  town  of  Pablo  therein  to  the  City  of 
Jacksonville  therein;  that  on  or  about  thc 
10th  day  of  July,  a.  d.  1010,  at  or  atjout 
4:45  P.  M.,  the  plaintiff,  Dartha  Carter,  ha\- 
ing  procured  transportation  in  due  course  on 
the  passenger  train  of  defendant  from  the 
said  town  of  Pablo  to  the  said  City  of  Jack 
sonville,  boarded  and  tdok  passage  on  the  pa^ 
senger  train  of  the  defendant  then  and  there 
provided  for  her  passage  and  proceeded  t«' 
her  destination,  the  said  City  of  Jackson  villi' : 
that  upon  the  arrival  of  said  train  of  defend 
ant's  at  the  station  of  defendant  in  said  Ciiv 
of  Jacksonville,  and  after  said  train  of  di* 
fcndant  had  come  to  a  standstill,  said  plain 
tiff,  Dartha  Carter,  prepared  and  underttnik 
to  leave  said  train  of  defendant  and  had  pro 
ceeded  for  said  purpose  as  far  as,  to  wit,  th« 
lower  or  bottom  step  of  the  platform  of  tie 
passenger  coach  of  defendant  attached  to  de 
fendant's  said  train,  upon  which  said  plain 
tiff  had  been  riding  as  [339]  aforesaid,  wher«^- 
upon  said  train  of  defendant  was  started  ami 
run  forward  whereby  said  plaintiff  was  then 
and  there  precipitated  to  the  ground  with 
great  force  and  violence;  and  plaintiff  allege^ 
that  defendant  was  guilty  of  careie88ue;*> 
and  negligence  in  the  premises  in  this,  to  wit. 
that  it  caused  said  train  to  be  started  and 
run  forward  as  aforesaid,  w^hile  said  plaintiff 
was  in  the  act  of  alighting,  as  aforesaid, 
from  said  train  and  before  said  plaintiff  had 
time  to  alight;  that  by  reason  of  said  care- 
lessness and  negligence  of  defendant  in  so 
allowing  said  train  to  be  started  and  run 
forward,  as  aforesaid,  before  said  plaintiff 
had  time  to  alight,  as  aforesaid,  said  plaintiff 
was  precipitated  to  the  ground  whereby  said 
plaintiff  was  painfully,  seriously  and  perma- 
nently injured  in  and  throughout  her  body 
and  by  reason  whereof  there  was  caused  an 
impacted  fracture  of  the  neck  of  the  femur 
of  said  plaintiff  on  the  right  side,  and  where- 
by her  right  leg  was  shortened,  to  wit,  two 
inches,  thereby  rendering  said  plaintiff  a  crip- 
ple for  life;  and  did  thereby  expose  and  did 
subject  the  said  plaintiff  to  great  shame  and 
mortification,  by  xutson  whereof  said  plain- 
tiff, Dartha  Carter,  has  suffered  great  pain 
and  anguish  at  all  times  between  said  date 
and  the  date  thereof,  and  is  still  suffer in;r 
the  same,  and  by  reason  of  such  hurting, 
wounding  and  injuring  .said  plaintiff,  Dartha 
Carter,  then  and  there  became  lame,  sick  and 
disordered  and  has  suffered  great  pain  and 
anguish  and  has  so  continued  and  suffered 
for  a  long  time,  to  wit,  from  then  to  this 
time,  and  the  said  plaintiff  was  thereby  per- 
manently injured  and  will  continue  perma- 
nently to  suffer  pain  and  anguish;  and  plain- 
tiff,   Dartha   Carter,   was   ther   and   thereby 
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daring  that  time  and  still  is  rendered  in- 
capable of  performing  her  duties  and  services 
by  her  to  be  done  and  performed;  and  the 
plaintiff,  Ezekiel  M.  Carter,  was  at  the  time 
of  [340]  said  hurting,  wounding  and  bruising, 
and  has  ever  since  been  and  is  still  the  hus> 
band  of  the  said  Dartha  Carter,  and  was  then 
and  thereby  and  has  since  been  deprived  of 
the  services,  companionship  and  wifely  at- 
tention, society  and  aid  of  the  consortment 
with  said  plaintiff,  Dartha  Carter,  and  that 
plaintiffs  were  obliged  to  and  did  necessarily 
lay  out  divers  sums  of  money  in  and  about 
endeavoring  to  have  the  plaintiff,  Dartha 
Carter,  cured  of  her  wounds,  sickness  and 
disorder,  as  aforesaid,  to  the  damage  of  the 
plaintiffs  of  Twenty-five  Thousand  ($26,- 
000.00)  Dollars;  and  therefore  plaintiff  brings 
their  suit  and  claim  Twenty-flve  Thousand 
($25,000.00)    Dollars  damages." 

The  second  count  is  like  the  first,  except 
that  it  alleges  defendant  caused  the  train 
after  stopping  at  Jacksonville,  to  be  suddenly 
started  forward,  without  notice  to  the  plain- 
tiff, and  while  she  was  in  the  act  of  alighting, 
and  before  she  had  time  to  alight,  causing  the 
injuries  described  in  the  first  count. 

Each  count  of  the  declaration  was  de- 
murred to  on  fifteen  grounds,  among  others 
that  no  cause  of  action  is  shown.  These 
demurrers  were  overruled,  and  these  rulings 
are  challenged  in  the  first  and  second  assign- 
ments of  error. 

We  have  examined  the  authorities  cited  to 
sustain  the  several  grounds  of  demurrer,  and 
we  do  not  think  they  are  based  on  declara- 
tions like  those  at  bar.  It  is  held  in  the  case 
of  German  American  Lumber  Co.  v.  Brock, 
55  Fla.  577,  46  So.  740,  that  a  declaration 
in  an  action  at  law  should  by  direct  allega- 
tion, or  by  fair  inference  from  its  direct  alle- 
gation, contain  all  the  essentials  of  a  cause 
of  action,  and  when  negligence  is  the  basis 
of  the  recovery,  the  declaration  should  con- 
tain allegations  of  the  negligent  act  or  omis- 
sion complained  of,  [341]  and  also  allega- 
tions of  the  injury  sustained,  and  of  facts 
showing  that  such  injury  was  a  proximate 
resi\Jt  of  the  negligence  alleged.  It  seems 
to  us  that  applying  this  test,  each  of  the 
counts  of  the  declaration  states  a  cause  of 
action,  and  the  demurrers  were  properly  over- 
ruled. 

Pleas  of  not  guilty,  and  several  pleas  were 
filed,  upon  which  issue  was  joined  and  a  trial 
had.  Among  these  pleas  was  one  alleging 
that  the  defendant  in  error  was  injured  en- 
tirely by  reason  of  her  own  negligence,  and 
another  that  the  plaintiff  in  error  gave  notice 
in  the  newspapers  published  in  Jacksonville, 
and  by  a  notice  printed  in  large  letters  on  the 
viaduct  hereinafter  referred  to,  that  no  trains 
would  be  stopped  to  receive  or  deliver  passen- 
gers on  Sunday  at  a  viaduct  in  the  City  of 


Jacksonville;  that  the  trains  were  obliged  to 
stop  at  the  switch  near  the  viaduct  to  re- 
ceive the  signal  to  enter  the  Terminal  or 
Union  Station  yard.  The  jury  found  a  ver- 
dict for  the  plaintiffs,  and  assessed  the  dam- 
ages at  $12,500.00,  upon  which  a  judgment 
was  entered,  which  is  here  for  review  on  writ 
of  error. 

On  the  10th  of  July,  1910,  Dartha  Carter, 
one  of  the  plaintiffs,  and  her  son  Dahl  and 
daughter  Eula  bought  round  trip  tickets  over 
the  Florida  East  Coast  Railroad  from  Jack- 
sonville to  Pablo  Beach,  in  Duval  County, 
Florida.  They  went  to  Pablo  in  the  morning, 
and  about  4:45  o'clock  P.  m.  boarded  the 
train  to  return  to  Jacksonville.  The  track 
of  the  defendant  railroad  crosses  the  St. 
Johns  river  on  the  drawbridge,  proceeds  west- 
ward in  the  city,  and  under  what  is  familiar- 
ly called  in  these  proceedings  the  viaduct , 
being  a  part  of  a  street  leading  to  Bay  street. 
The  defendant's  track  goes  from  the  viaduct 
in  a  westerly  direction  to  the  Union  or  Ter- 
minal Station,  which  is  about  200  yards  from 
the  viaduct.  Between  the  viaduct  and  the 
Terminal  Station  the  Florida  [342]  East 
Coast  Line  crosses  the  tracks  of  the  Atlantic 
Coast  Line  Railway  and  the  Seaboard  Air 
Line  Railway.  The*  Florida  East  Coast  Rail- 
way is  obliged  by  law  to  stop  its  trains  be- 
fore making  these  crossings.  It  maintains  a 
ticket  ofiice  underneath  the  viaduct  and  keeps 
s.  notice  posted  over  the  gate  of  the  steps 
leading  from  the  viaduct  to  the  station  below 
that  passengers  will  not  be  received  or  dis- 
charged on  Sundays.  The  time  table  pub- 
lished in  the  "Times-Union"  and  "Metrop- 
olis," newspapers  published  in  the  City  of 
Jacksonville,  also  state  that  passengers  are 
not  taken  on  or  discharged  at  the  viaduct  on 
Sundays.  But  the  trains  are  obliged  to  stop 
there  on  Sundays  because  of  the  State  law 
with  reference  to  crossings,  and  the  situa- 
tion because  of  its  easy  access  to  the  viaduct 
street  presented  some  temptation  to  passen- 
gers to  alight  there,  rather  than  to  await  the 
cars'  arrival  at  the  Terminal  Station. 

It  was  proven  when  the  train  was  on  the 
return  trip  from  Pablo  neither  the  conductor 
nor  any  other  servant  of  the  company  called 
out  the  viaduct  station  before  reaching  it, 
as  is  usual,  to  give  notice  to  passengers  who 
desire  to  alight,  and  have  a  right  to  alight  at 
a  station.  The  defendant  in  error  admitted 
that  she  did  not  make  any  inquiry  of  the  de- 
pot agent  at  Jacksonville,  the  conductor,  or 
any  other  officer  or  agent  of  the  railway  com- 
pany about  the  schedule  of  the  railroad,  or 
whether  her  train  would  stop  at  the  viaduct. 

In  the  case  of  McRae  v.  Wilmington,  etc. 
R.  Co.  88  N.  C.  526,  43  Am.  Rep.  745,  it  is 
held:  "Railroad  companies  have  the  power 
to  make  reasonable  regulations  for  the  man- 
agement of  their  trains,  and  one  who  buys  a 
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ticket  is  bound  to  inform  himself  of  the  rules 
and  regulations  of  the  company  governing 
the  transit  and  conduct  of  its  trains.  It  fol- 
lows that  where  a  passenger  purchases  a 
[343]  ticket,  he  only  acquires  the  right  to  be 
carried  according  to  the  custom  of  the  road. 
When  he  purchases  such  a  ticket,  he  should 
inform  himself  as  to  the  usual  mode  of  travel 
on  the  road,  and  so  far  as  the  customary  mode 
of  carrying  passengers  is  reasonable,  he 
should  conform  to  it.  The  requisite  infor- 
mation can  always  be  obtained  from  the  agent 
from  whom  the  ticket  is  procured,  and  it  is 
but  reasonable  to  require  passengers  to  ob- 
tain the  information  and  to  act  upon  it." 
(Authorities  cited  are  omitted.) 

It  is  the  duty  of  a  person  about  to  take 
passage  on  a  railroad  train  to  inform  himself 
when,  where  and  how  he  can  go  or  stop,  ac- 
cording to  the  regulations  of  the  railroad 
company.  Beauchamp  y.  International,  etc. 
R.  Co.  56  Tex.  239;  Summitt  v.  State,  8  Lea 
(Tenn.)  413,  41  Am.  Rep.  637. 

On  Sundays  the  train  from  Pablo  to  Jack- 
sonville consists  of  from  ten  to  twelve  cars; 
on  week  days  of  from  hve  to  six  cars.  On 
this  particular  Sunday  the  train  consisted 
of  about  twelve  cars.  As  the  cars  stopped  at 
the  viaduct  on  the  return  trip,  without  being 
in  any  way  invited  by  the  officers  or  the 
servants  of  the  company  to  alight,  and  the 
station  not  having  been  called,  the  defendant 
in  error  and  her  son  and  daughter  arose 
from  their  seats  at  the  back  part  of  the  car 
and  immediately  walked  to  the  platform — 
the  daughter  Eula  in  front,  Mrs.  Carter  next 
behind  her,  and  her  son  Dahl  next  to  her. 
Eula,  who  was  a  small  girl,  went  down  the 
steps  and  in  attempting  to  get  off  fell  to  her 
knees.  Mrs.  Carter  reached  the  lower  step 
and  was  standing  square  on  it  and  was  not 
holdmg  to  either  railing.  The  car  jerked  and 
started,  and  she  was  thrown  to  the  ground 
and  seriously  injured.  It  does  not  appear 
that  the  jerk  was  unusual  in  starting  a  long 
train  of  twelve  cars.  It  is  the  duty  of  a 
passenger  to  exercise  reasonable  and  ordinary 
care  for  [344]  his  own  safety  in  boarding  or 
alighting  from  a  train.  4  Elliott  on  Rail- 
roads, top  page  499.  See  also  Florida  R.  Co. 
V.  Dorsey,  59  Fla.  260,  62  So.  963.  Railroad 
companies  have  a  general  power  to  make 
reasonable  rules  and  regulations  for  the 
government  of  their  business,  of  which  pas- 
sengers must  take  notice,  and  courts  will  not 
interfere  with.  4  Elliott  supra,  top  page 
368.  See  Florida  Southern  R.  Co.  v.  Hirst, 
30  Fla.  1,  11  So.  Rep.  506,  32  Am.  St.  Rep. 
17,  16  L.R.A.  631.  "If  carriers  are  held  to 
the  highest  decree  of  care  for  the  safety 
of  passengers,  passengers  ought  to  be  held 
to  the  exercise  of  ordinary  care  to  protect 
themselves,  more  especially  while  railroad 
companies  as  a  general  rule  are  required  to 


provide  means  of  access  to  and  egress  from 
their  trains  and  stations  which  can  be  used 
without  danger.  A  passenger  who  leaves  a 
train  at  a  place  which  is  not  a  regular  sta- 
tion, is  held  to  the  duty  of  exercising  dili- 
gence in  observing  the  surroundings  in  order 
that  he  may  reasonably  determine  whether 
the  train  has  arrived  at  the  place  where  the 
company  intended  him  to  alight.  He  must 
take  the  responsibility  of  ordinary  incidents 
of  travel,  including  the  stoppage  of  cars 
required  by  statute  at  railway  junctions,  and 
must  govern  himself  accordingly." 

According  to  the  statement  of  the  defend- 
ant she  was  riding  in  a  coach  near  the  center 
of  the  train.  The  engine  was  near  the  rail- 
road crossing  a  hundred  yards  or  more  west 
from  the  viaduct;  at  the  place  where  she 
got  off  there  was  no  platform  or  other  indi- 
cations that  it  was  a  place  where  passengers 
were  expected  to  alight.  Mrs.  Carter  says 
she  took  the  Times-Union,  but  never  took 
the  trouble  to  examine  the  railroad  time 
tables  to  see  whether  the  cars  stopped  at  the 
viaduct  to  deliver  passengers  on  Sundays. 
The  conductor  of  the  train  testified  that  he 
was  not  permitted  to  lock  the  doors  of  the 
[346]  cars,  and  that  he  could  not  prevent 
passengers,  when  the  cars  stopped  at  any 
crossing,  the  viaduct  station  or  anywhere 
else,  from  jumping  off  the  trains  if  they 
wanted  to  do  so.  The  accommodations  for 
discharging  passengers  at  the  Union  Station 
are  apparently  sufficient,  and  there  is  no 
complaint  that  they  were  insufficient  or  dan- 
gerous. Dahl  Carter  testified  that  he  wanted 
to  get  off  at  the  viaduct  because  the  street 
cars  were  generally  less  crowded  than  at  the 
Union  Station. 

From  the  testimony  of  the  engineer  of  the 
train,  it  is  shown  that  there  is  always  some 
jerking  in  starting  a  long  train  of  cars.  This 
is  not  denied,  and  it  is  not  shown  that  the 
jerking  in  this  instance  was  unusual.  It  is 
contended  by  the  defendant  in  error  that  in- 
asmuch as  the  railroad  company  did  not  en- 
force the  rule  against  passengers  getting  off 
at  the  viaduct  station  on  Sundays,  such  con- 
duct may  be  regarded  by  the  traveling  public 
as  a  license  to  get  off  when  the  train  st6pped. 
Paragraphs  201,  202,  202a,  1  Elliott  on  Rail- 
roads. In  section  202a,  supra,  it  is  said: 
"By-laws  may  often  be  waived,  and  so  too  in 
some  instances  at  least,  may  a  rule  of  a  rail- 
road company.  By  failing  to  enforce  a  nilt* 
the  company  may  allow  it  to  become  a  dead 
letter,  and  in  effect  waive,  abandon  or  abro- 
gate it."  We  think  this  is  a  sound  principl<^ 
of  law.  Britton  v.  Atlanta,  etc.  Air  Line  R- 
Co.  88  N.  C.  536,  43  Am.  Rep.  749.  The  case 
of  Mercher  v.  Texas  Midland  R.  Co.  (Tex J 
85  S.  W.  468,  is  somewhat  similar  to  this. 
The  trial  judge  in  this  case  sustained  a  gen- 
eral   demurrer    to    the    complaint,    and    the 
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plaintiff  not  amending,  a  final  judgment  was 
entered  dismisBing  tho  case.  The  second 
headnote  is  as  follows:  "Where  a  passenger 
attempted  to  alight  from  a  train  at  a  cross- 
ing without  notifying  those  in  charge  of  the 
train^  the  facts  that  it  was  known  custom 
for  passengers  to  [346 J  alight  at  the  cross- 
ing, and  that  the  train  started  with  a  jerk 
v/hich  threw  the  passenger  from  the  step,  did 
not  relieve  him  from  the  effect  of  his  own 
contributory  negligence."  The  case  is  not 
controlling  because  of  our  statute  (paragraph 
3149  Gen.  Stats,  of  1906).  Here  contributory 
negligence  does  not  prevent  recovery.  The 
case  at  bar  seems  to  be  an  unusual  case. 
There  was  a  station  used  in  the  week  days 
under  the  viaduct  for  selling  tickets  and  re- 
ceiving and  discharging  passengers.  The  rail- 
road gave  notice  it  would  not  be  used  on  Sun- 
days. It  was  near  the  railroad  crossing,  and 
for  that  reason  the  cars  were  obliged  to  stop 
before  making  the  crossing  into  the  Terminal 
Station,  which  was  near  by.  In  spite  of  the 
notice  that  the  railroad  would  not  receive  or 
discharge  passengers  on  Sunday,  passengers 
habitually  got  off  there  on  Sunday.  But  no 
officer  or  agent  of  the  company  was  present 
to  see  that  they  safely  alighted,  or  that  the 
rule  was  enforced.  It  was  under  such  cir- 
cumstances that  Mrs.  Carter  was  injured  in 
alighting  from  the  train.  We  think  she  was 
justified  in  thinking,  if  she  knew  of  it,  that 
the  rule  was  abandoned  or  waived.  Under  such 
circumstances  it  was  the  duty  of  the  company 
to  see  that  she  had  an  opportunity  to  safely 
alight  from  the  train.  6  Cyc.  613,  614.  The 
situation  of  the  viaduct  station  appears  to 
have  been  peculiarly  tempting  to  many  pas- 
sengers to  alight  there. 

Twelfth  Assignment  of  Error, 

The  defendant  moved  the  court  to  instruct 
the  jury  to  find  it  not  guilty,  which  motion 
was  denied,  and  this  affords  the  ground  of  the 
most  important  assignment  of  error.  There 
is  no  doubt  in  our  mind  that  the  plaintiff  is 
shown  to  be  guilty  of  contributory  negligence 
in  several  [347]  particulars.  She  took  no 
pains  to  inform  herself  whether  the  train 
stopped  at  the  viaduct  station  to  deliver 
passengers,  and  she  was  not  so  informed  by 
the  conductor  or  other  agent  of  the  company. 
Nothing  in  the  immediate  surroundings  where 
she  got  off  indicated  it.  But  we  cannot  say 
that  her  negligence  was  the  sole  proximate 
cause  of  her  injury.  Under  the  peculiar  cir- 
cumstances of  this  case,  we  think  it  was 
peculiarly  the  province  of  the  jury  to  deter- 
mine whether  "the  company  made  it  appear 
that  their  agents  exercised  all  ordinary  and 
reasonable  care  and'  diligence,  the  presump- 
tion being  against  the  company."  Sec.  3148 
Gen.  Stats,  of  1906.    The  company  knew  that 


their  rule  not  to  discharge  passengers  on 
Sunday  at  the  viaduct  station  was  habitually 
violated.  No  apparently  effective  means  to 
prevent  such  violation  was  attempted  so  far 
as  the  record  shows.  Numbers  of  passengers 
seem  to  have  treated  it  as  waived  or  aban- 
doned. It  would  seem  then  that  it  was  the 
duty  of  the  company  to  adopt  some  means  to 
prevent  injury  to  passengers  who  attempted 
to  alight  there.  McDonald  v.  Long  Island 
R.  Co.  116  N.  Y.  546,  22  N.  E.  1068,  15  Am. 
Kep.  437;  Poole  v.  Consolidated  St.  R.  Co. 
100  Mich.  379,  50  N.  W.  390,  25  L.R.A.  744. 

The  case  of  Mercher  v.  Texas  Midland  R. 
Co.  (Tex.)  85  S.  W.  468,  is  relied  on  by  the 
defendant  company.  The  case  in  some  re- 
spects is  like  the  instant  one,  and  the  court 
held  that  the  contributory  negligence  pre- 
vented recovery  by  him.  But  under  our  stat- 
ute, section  3149  Gen.  Stats,  of  1906,  it  is 
not  a  bar  to  recovery.  If  the  plaintiff  and 
the  company  are  both  at  fault,  the  plaintiff 
may  recover,  but  the  damages  are  to  be  in- 
creased or  diminished  by  the  jury  in  pro- 
portion to  the  amount  of  default  attributable 
to  him.  We  are  not  able  to  say  that  the 
negligence  of  the  plaintiff  was  the  sole  proxi- 
mate [348]  cause  of  her  injury.  That  was 
a  question  for  the  jury.  What  we  have  said 
also  applies  to  the  thirteenth  assignment, 
which  is  based  on  the  refusal  of  the  court  to 
instruct  the  jury  to  find  the  defendant  not 
guilty. 

The  fourth  assignment  of  error  does  not 
appear  to  be  very  important,  as  neither  in 
brief  or  on  the  assignment  is  there  any  ref- 
erence to  the  page  or  pages  of  a  long  record 
of  nearly  500  pages  where  the  facts  upon 
which  it  is  based  are  to  be  found. 

The  sixth  and  seventh  assignments  of  error 
relate  to  the  refusal  of  the  court  to  admit 
in  evidence  a  statement  made  by  W.  M. 
Wadsworth  and  signed  by  him  prior  to  his 
death,  purporting  to  give  what  Mrs.  Carter 
said  to  him  as  to  how  she  was  injured.  This 
tended  to  contradict  her  statement  as  a  wit- 
ness on  the  trial.  It  is  admitted  that  this 
statement  by  Mr.  Wadsworth  is  not  unusually 
regarded  as  competent  evidence.  We  discover 
no  sufficient  reason  in  this  instance  to  depart 
from  the  rule  excluding  such  a  statement,  if 
it  should  ever  be  done.  Mr.  Wadsworth  was 
sick  for  several  months  before  his  death,  and 
no  effort  was  made  to  take  his  deposition. 

The  eighth  assignment  of  error  is  based 
on  the  action  of  the  court  overruling  an 
objection  of  the  defendant  to  a  question  pro- 
pounded by  plaintiff's  attorney  to  Mr.  Still- 
man,  on  cross-examination.  The  question, 
was:  "For  the  real  purpose  of  making  a 
better  defense  for  the  railroad  company  as 
their  Claim  Adjuster,  was  it  not?"  Mr.  Still- 
man  called  on  Mrs.  Carter  the  day  after  she 
was  injured.     She  was  then  in  bed.     He  tes- 


1304 


CITE  THIS  VOL.  ANN.  CAS.  ISIGE. 


tified  that  he  wanted  to  see  if  he  could  help 
her,  as  she  was  in  destitute  circumstances. 
He  also  said  he  wanted  to  get  the  real  facts 
to  report  to  his  company.  He  was  its  Claim 
Adjuster.  He  said  he  took  a  statement  from 
her  of  the  facts  of  her  injury.  We  do  not 
think  the  court  committed  reversible  [349] 
error  in  permitting  the  question.  The  cir- 
cumstances of  the  Claim  Adjuster  going  to 
her  home  so  soon  after  she  was  injured  and 
asking  from  her  a  written  statement  of  the 
facts  warranted  a  rigid  examination  into  his 
motives. 

The  tenth  and  eleventh  assignments  ques- 
tion the  action  of  the  court  in  overruling  the 
objections  of  the  defendant  to  questions  pro- 
pounded to  the  plaintiff,  Mrs.  Carter,  as  to 
whether  or  not  at  the  time  she  got  off  the 
train  she  knew  of  any  rule  or  regulation  of 
the  railroad  company  that  passengers  were 
not  to  get  off  at  that  station,  or  if  she  had 
ever  heard  of  any  such  rule  or  regulation  in 
any  way  whatever,  referring  to  rules  and 
regulations  as  to  stopping  of  the  trains.  Mrs. 
Carter  answered  both  questions  in  the  nega- 
tive. It  is  contended  that  permitting  these 
questions  released  the  plaintiff  from  the  duty 
of  ascertaining  whether  or  not  the  defend- 
ant's train  stopped  at  or  near  the  viaduct 
station  for  the  purpose  of  receiving  or  deliv- 
ering passengers  on  that  day.  The  plaintiff 
justifies  the  questions  on  the  ground  that  the 
special  pleas  of  the  defendant  alleged  that 
Mrs.  Carter  knew  full  well  that  the  place  at 
which  the  train  was  temporarily  stopped  was 
not  a  place  on  that  day  at  which  passengers 
were  invited  or  authorized  to  alight  from  de- 
fendant's cars."  Her  actual  knowledge  as 
distinguished  from  her  duty  to  inform  herself 
seems  to  have  been  made  an  issue  by  the  de- 
fendant. We  cannot  therefore  say  the  court 
erred  in  permitting  the  questions.  Taken  in 
connection  with  the  instructions  given  to  the 
jury  at  the  request  of  the  defendant  setting 
forth  the  duty  of  a  passenger  to  advise  him- 
self as  to  the  stopping  places  of  the  train  and 
whether  he  is  invited  or  expected  to  plight 
from  a  train  at  a  particular  stopping  place, 
we  do  not  see  how  the  defendant  was  in- 
jured by  the  action  of  the  court. 

[350]  The  fourteenth  assignment  of  error 
is  based  on  a  portion  of  the  charge  which  is 
as  follows:  "You  are  entitled  to  take  into 
consideration  any  money  paid  out  by  the 
plaintiff  in  endeavoring  to  have  the  plaintiff, 
Dartha  Carter,  healed  or  cured;  any  lo88  of 
time" 

Til  ore  was  no  proof  of  any  money  paid  out 
in  having  Mrs.  Carter  healed  or  cured,  and 
no  proof  of  what  time  she  lost.  Tlierc  is 
jn'oof  that  she  was  attended  by  physicians. 
Tliia  court  has  held  that  the  charges  of  a 
trial  judge  should  be  confined  to  the  evidence 
in    the    case.      Livingstone    v.    Anderson,    30 


Fla.  117,  11  So.  270;  Judge  v.  Moore,  9  Fla. 
269,  11  Enc.  PI.  &  Pr.  158. 

What  effect  this  charge  had  upon  the  jury 
in  estimating  damages,  we  are  unable  to  say. 
The  jury  knew  from  the  evidence  that  Mrs. 
Carter  had  been  attended  by  the  physicians, 
and  might  reasonably  infer  that  they  had 
been  paid  for  their  services,  or  that  they  ex- 
pected to  be  paid,  but  there  is  no  evidence  of 
any  amount  paid,  or  what  they  expected  to 
be  paid.  Nor  is  there  any  proof  of  how  mudi 
time  Mrs.  Carter  lost  by  reason  of  her  in- 
jury, or  its  value.  The  jury  were  apparently 
invited  to  take  these  matters  into  considera- 
tion and  may  have  construed  the  charge  as 
permitting  them  to  make  their  own  estimate 
of  what  should  be  allowed.  This  seems  to  be 
the  view  of  the  attorney  for  the  plaintiff.  W^c 
cannot  agree  to  this  view  of  the  matter.  Of 
course  a  jury  is  not  obliged  to  adopt  literally 
the  testimony  of  any  witness,  but  they  should 
be  given  some  substantial  evidence  upon  ques- 
tions that  are  not  matters  of  common  knowl- 
edge, and  physicians'  charges  and  the  quan 
tity  of  time  lost  and  its  value  in  a  case  like 
this  cannot  be  considered  as  matters  of  com- 
mon knowledge.  We  are  unable  to  say  affirm- 
atively that  this  charge  was  not  misleadin? 
and  prejudicial  to  the  defendant.  A  charge 
must  be  confined  to  [351]  the  issues  made 
by  the  pleadings  (MuUikin  v.  Harrison,  53 
Fla.  255,  44  So.  426)  and  the  facts  in  evi- 
dence (South  Florida  R.  Co.  v.  Weese,  32  Fla. 
212,  13  So.  436). 

The  fifteenth  assignment  is  based  on  a  por- 
tion of  the  Judge's  charge  that  in  substance 
required  the  plaintiff  to  show  "by  a  prepon- 
derance of  the  evidence  she  was  injured  as 
alleged  in  the  declaration,  and  that  being 
shown,  it  was  the  duty  of  the  defendant  to 
show,  by  a  preponderance  of  the  evidence  that 
its  agents  and  servants  used  all  due  prudence 
and  care  to  prevent  the  happening  of  the 
accident;  and  if  you  find  that  due  care  and 
prudence  was  used,  then  you  w^ill  find  tlie 
defendant  not  guilty.  If  the  plaintiff  was 
injured  as  alleged,  and  the  defendant  does 
not  show  by  a  preponderance  of  the  evidence 
that  its  agents  and  servants  used  due  dili- 
gence and  care  to  avoid  the  injury  and  aeci 
dent  you  should  find  for  the  plaintiff  and 
assess  the  damages  as  I  have  stated."  The 
charge  seems  to  be  based  on  Section  3148 
Gen.  Stats,  of  1906,  to  which  we  have  re- 
ferred. The  contention  in  favor  of  the  as- 
signment is  that  it  is  the  duty  of  the  trial 
judge  to  pass  upon  the  preponderance  of  the 
evidence  under  the  authority  given  by  Chap- 
ter 6220  Laws  of  1911,  amending  Section 
1406  Gen.  Stats,  of  1906.  We  do  not  con- 
strue this  act  as  applying  to  any  case  except 
when  the  evidence  of  all  the  partic??  shall 
have  been  submitted  it  is  apparent  to  thi* 
judge   that   no   sufficient   evidence   has   been 
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submitted  upon  which  the  jury  could  legally 
iiud  a  verdict  for  one  party,  the  judge  may 
direct  a  verdict  for  the  opposite  party.  It 
could  not  have  been  the  purpose  of  the  stat- 
*ute  to  take  from  the  jury  the  right  and  duty 
of  passing  upon  conJlicts  in  the  testimony, 
and  of  determining  the  weight  and  prepon- 
derance of  the  evidence.  If  the  effect  of 
section  314S  is  not  to  require  the  defendant, 
[352]  injury  having  been  shown,  to  show  by 
the  preponderance  of  the  evidence  that  its 
agents  exercised  all  ordinary  and  reasonable 
care  and  diligence,  the  presumption  being 
against  the  defendant,  the  then  statute  is 
without  meaning. 

The  sixteenth  assignment  is  based  on  the 
8th  paragraph  of  the  Judge's  charge.  The 
defendant  seems  to  proceed  on  the  theory  that 
when  the  railroad  company  had  given  notice 
in  the  newspapers,  and  posted  a  notice  at 
the  top  of  the  viaduct  that  passengers  would 
not  be  received  or  discharged  at  the  viaduct 
station,  it  had  discharged  its  duty  to  the 
traveling  public.  The  argument  presented 
here  by  it  in  support  of  the  assignments  of 
error  seems  to  disregard  the  doctrine  that 
though  a  railroad  company  has  the  right  to 
make  reasonable  rules  and  regulations  they 
are  not  inflexible,  but  may  be  waived  or  aban- 
doned by  the  conduct  of  the  company,  and 
if  it  permits  its  rules  to  be  habitually  vio- 
lated by  passengers,  they  may  be  treated  as 
waived  or  abandoned.  The  evidence  abun- 
dantly shows  that  this  was  the  case  with 
reference  to  the  rule  about  receiving  and  de- 
livering passengers  at  the  viaduct  sti^tion  on 
Sundays.  The  conductor  of  the  train  on  the 
particular  Sunday  when  Mrs.  Carter  was  in- 
jured stated  that  passengers  habitually  got 
off  tliere  in  numbers  when  the  train  stopped, 
and  he  had  no  means  of  preventing  them. 
Other  witnesses  testified  to  the  same  effect. 
The  eighth  paragraph  of  the  charge  which 
is  here  involved  is  as  follows: 

''Gentlemen,  if  you  find  from  the  evidence 
that  the  viaduct  station,  where  the  train  of 
the  defendant  is  alleged  to  have  stopped  on 
the  afternoon  of  the  alleged  injury  to  the 
plaintiff  Dartha  Carter,  was  a  regular  sta- 
tion of  the  defendant  for  the  taking  on  or 
discharging  of  passengers  by  some  of  its 
trains,  or  on  certain  days,  and  if  [353]  you 
further  find  from  the  evidence  that  the  train 
on  which  the  plaintiff  Dartha  Carter  was 
then  a  passenger  actually  did  stop  at  the 
said  station  long  enough  and  under  such  cir- 
cumstances as  to  lead  an  ordinarily  pru- 
dent person  to  believe  that  such  stop  was  for 
the  purpose  of  discharging  passengers;  then 
it  became  the  duty  of  the  defendant's  agents 
and  employees  in  charge  of  such  train  to  use 
care  and  prudence  in  again  starting  the  train 
to  see  that  passengers  alighting  from  said 
train  would  not  be  injured  by  such  starting. 


If  under  such  circumstances  they  failed  to 
use  such  care  and  prudence,  they  were  guilty 
of  negligence,  and  if  such  negligence  contrib- 
uted to  the  injury  of  the  plaintiff  Dartha 
Carter,  if  you  find  that  she  was  injured  as 
alleged  in  the  declaration,  then  you  should 
find  for  the  plaintiffs  and  assess  their  dam- 
ages according  to  the  rule  of  damages  already 
given  you  in  charge  by  the  court,  making 
proper  reduction  in  the  amount  on  account 
of  any  contributory  negligence  on  the  part 
of  the  plaintiff  Dartha  Carter,  if  you  find  she 
was  guilty  of  such  contributory  negligence. 
But  if  you  find  from  the  evidence  that  the 
plaintiff  Dartha  Carter  actually  knew  that 
such  stop  was  not  made  for  the  purpose  of 
permitting  passengers  to  alight  from  said 
train,  and  that  notwithstanding  such  knowl- 
edge on  her  part,  she  nevertheless  attempted 
to  leave  the  train  at  that  point,  and  alighted 
from  it  while  it  was  in  motion,  and  that  she 
was  injured  solely  as  a  result  of  so  alight- 
ing, then  you  will  find  the  defendant  not 
guilty.''  It  seems  to  us  that  this  paragraph 
fairly  states  the  law  and  we  find  no  reversible 
error  in  it. 

Hie  seventeenth  assignment  of  error  is  based 
on  the  following  instruction  to  the  jury  at 
plaintiff's  request:  "You  will  determine  from 
all  the  facts  and  circumstances  in  the  case 
whether  the  plaintiff  had  reasonable  ground 
[854]  to  suppose  that  when  the  train  stopped, 
as  it  did,  that  it  was  for  the  purpose  of  per- 
mitting passengers  to  alight,  for  whether 
the  plaintiff  was  herself  negligent  is  to  be 
determined  by  whether  she  .acted  as  an  ordi- 
narily prudent  person  in  like  circumstances 
would  act.''  Under  the  circumstances  of  this 
case,  we  find  in  it  no  reversible  error. 

The  eighteenth  assignment  of  error  is  based 
on  the  third  instruction  given  at  the  request 
of  the  plaintiff.  It  is  as  follows:  '* Again, 
you  will  determine  from  all  the  facts  and 
circumstances  of  the  case  whether  the  rail- 
road company  knew,  or  reasonably  ought 
to  have  known,  that  passengers  upon  the 
train  would  suppose  from  all  the  facts  and 
circumstances  of  the  case,  that  when  the  train 
stopped,  as  it  did  stop,  that  it  was  for  the 
purpose  of  permitting  them  to  alight  from 
the  train.  If  they  knew,  or  reasonably  ought 
to  have  known,  that  passengers  would  have  so 
supposed,  then  it  was  the  duty  of  the  rail- 
road company  to  take  reasonable  care  and 
precaution  that  the  train  was  not  started 
under  such  circumstances  as  to  imperil  a 
passenger  alighting  from  the  train."  We  do 
not  agree  with  the  contention  that  there  is 
no  evidence  to  support  this  construction,  and 
that  it  is  in  conflict  with  it.  There  is  abun- 
dant evidence  that  passengers  got  off  the 
train  on  Sundays  at  this  place,  and  had  been 
doing  so  some  time.  There  is  no  evidence 
that  they  were  ever  interrupted  in  doing  so. 
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or  ever  attempted  to  be  prevented.  We  can- 
not affirmatively  say  that  they  migiit  not 
have  supposed  they  had  the  right  to  alight, 
or  at  least  might  alight  if  so  inclined. 

The  twientieth  and  twenty-first  assignments 
of  error  are  based  on  the  refusal  of  the  Court 
to  give  the  first  and  fourth  instructions  re- 
quested by  the  defendant.  They  are  as  fol- 
lows: 

[355]  "1.  If  the  jury  believe  from  the  pre- 
ponderance of  the  evidence  that  on  the  day 
of  the  alleged  injury  defendant's  train  was 
stopped  for  the  purposes  of  receiving  the  sig- 
nal to  proceed  into  the  Union  Station;  and, 
if  the  jury  believe  from  the  preponderance 
of  the  evidence  that  the  plaintiff  was  not  ex- 
pected nor  invited  to  alight  at  the  place 
where  the  train  was  stopped;  and,  if  the  jury 
further  believe  from  the  preponderance  of  the 
evidence  that,  without  knowledge  of,  or  notice 
from  the  plaintiff  to,  any  of  the  employees 
of  the  defendant  in  charge  of  the  train,  the 
plaintiff  voluntarily  attempted  to  alight  from 
the  train  after  it  had  started  for  the  Union 
Station,  then  in  that  event  it  is  the  duty  of 
the  jury  to  find  the  defendant  not  guilty." 

"4.  To  enable  the  plaintiff  to  recover  it  is 
essential  for  her  to  prove  that  on  the  day  of 
the  happening  of  the  injury  the  train  was 
stopped  at  a  place  where  she,  as  well  as  other 
passengers,  were  invited  and  expected  to 
alight  and  that  sufficient  time  was  not  afford- 
ed for  her  to  safely  alight  from  the  train." 

These  instructions  are  based  on  the  assump- 
tion that  the  undisputed  evidence  showed 
that  the  railroad  company  owed  no  duty  to 
a  passenger  under  the  conditions  we  have 
heretofore  referred  to,  and  could  not  by  the 
jury  have  been  considered  as  guilty  of  contribu* 
tory  negligence.  We  think  the  instructions 
were  properly  refused.  The  same  objec- 
tion applies  to  the  twenty-second,  twenty- 
third,  twenty-fourth,  twenty-fifth,  twenty- 
sixth  and  twenty-seventh  assignments  of 
error. 

The  twenty-eighth  assignment  of  error  is 
based  on  the  refusal  of  the  court  to  give  in- 
struction No.  17  requested  by  the  defendant. 
This  instruction  recites  that  certain  facts  in 
evidence  were  sufficient  to  charge  the  plaintiff 
with  knowledge  that  she  was  not  expected  or 
invited  to  [356]  alight  from  the  train  on 
Sunday  at  a  place  where  the  car  stopped. 
We  do  not  think  the  court  erred  in  refusing 
to  give  this  instruction  because,  under  all 
the  facts  it  might  have  been  misleading.  It 
does  not  follow  because  a  passenger  is  in- 
formed she  is  not  invited  to  alight  at  a 
particular  place  and  other  passengers  alight 
there  under  circumstances  which  tend  to 
make  it  appear  they  are  permitted  to  do  so, 
that  the  railroad  company  owes  no  duty  to 
the  passenger  alighting  or  attempting  to 
alight  under  these  circumstances. 


The  twenty-ninth  assignment  is  based  on 
the  refusal  of  the  court  to  give  the  nineteenth 
instruction  requested  by  the  defendant.  T3iis 
instruction  is  practically  embraced  in  in- 
struction No.  22  and  additional  instruction 
No.  2  requested  by  the  defendant,  which  were 
given,  which  assert  that  a  railroad  company 
has  the  right  to  specify  on  what  days  any 
one  or  more  of  its  trains  will  stop  at  any 
particular  point  for  the  delivery  or  reception 
of  passengers^  and  it  is  the  duty  of  the  trav- 
eling public  to  ascertain  the  rules,  regula- 
tions and  schedules  of  a  company  in  this 
particular.  A  judge  is  not  to  be  held  in 
error  for  not  in  distinct  instruction  repeat- 
ing substantially  the  same  proposition. 
There  ought  to  be  some  reasonable  limit  in 
asking  instructions. 

We  find  no  reversible  error  under  the  thir- 
tieth assignment. 

The  thirty-second  assignment  of  error  is 
based  on  the  refusal  of  the  judge  to  charge 
that  ''the  statement  of  an  injured  person 
made  soon  after  the  happening  of  the  alleged 
injury  giving  an  account  of  the  manner  and 
means  whereby  such  injury  was  obtained  and 
reduced  to  writing  and  read  to  the  injured 
person  and  acknowledged  by  him  or  her  to  be 
correct  and  signed  by  the  injured  person  is 
held  in  law  to  be  the  highest  order  of  evidence 
as  to  [357]  how  the  injury  was  obtained." 
No  authority  is  referred  to  sustain  this  in- 
struction. Under  our  law  a  judge  is  not 
permitted  to  comment  on  the  evidence,  or 
give  to  the  jury  his  views  of  its  wei^t.  Sec 
1496  Gep.  Stats,  of  1906. 

The  thirty-third  assignment  does  not  ap- 
pear to  be  argued  by  the  defendant. 

The  thirty-fourth  assignment  is  based  npon 
the  refusal  of  the  court  to  give  the  thirtieth 
instruction  requested  by  the  defendant,  whidi 
in  effect  seems  to  be  intended  as  a  direction 
to  the  jury  as  to  the  effect  they  sl^ould  give 
to  certain  evidence.  We  see  no  error  in  its 
refusal. 

The  thirty-fifth  and  thirty-sixth  assign- 
ments of  error  are  based  on  the  refusal  of 
the  court  to  give  instructions  upon  matters 
which  may  or  may  not  have  occurred  on  the 
trial.  No  reference  is  made  in  the  brief  of 
defendant  to  the  record  where  they  may  be 
found. 

Assignments  37,  38,  39,  40,  41,  42,  43  and 
44  are  based  on  the  refusal  of  the  judge  to 
grant  a  new  trial  because  of  certain  remarks 
and  comments  by  one  of  the  attorneys  for  the 
plaintiff  upon  some  of  the  witnesses  of  the 
defendant.  They  are  set  forth  in  the  motion 
and  supported  by  affidavit,  but  the  bill  of 
exceptions  certified  by  the  judge  does  not 
show  that  any  such  remarks  were  made. 
Facts  which  occur  in  the  trial  of  a  case  can 
only  be  brought  to  this  court  for  review  by 
bill  of  exceptions  certified  by  the  trial  judge. 
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The  only  other  asBignment  we  deem  it 
necessary  to  consider,  is  based  on  the  over- 
ruling of  the  motion  for  a  new  trial,  wherein 
the  action  of  the  trial  judge  in  charging  the 
jury  they  "were  entitled  to  take  into  consid- 
eration any  money  paid  out  by  the  plaintiffs 
in  endeavoring  to  have  the  plaintiff  Dartha 
Carter  healed  or  cured;  any  loss  of  time''  is 
challenged,  there  being  no  substantial  evi- 
dence [358]  to  justify  this  charge.  As  before 
said,  we  think  this  was  reversible  error. 

Where  a  charge  given  is  in  material  sub- 
stance not  applicable  to  the  pleadings  or  to 
the  evidence,  and  it  appears  that  such  charge 
may  reasonably  have  misled  the  jury  to  the 
injustice  of  tJie  party  duly  complaining  there- 
of, it  may  constitute  reversible  error. 

The  plaintiff,  Dartha  Carter,  began  her 
round  trip  on  the  defendant's  train  on  Sun- 
day, taking  passage  at  the  Terminal  Station. 
In  returning  the  same  day  the  train  stopped 
in  obedience  to  the  statute  at  a  railroad 
crossing  just  before  reaching  the  Terminal 
Station.  This  stop  happened  to  be  at  or 
near  a  point  where  the  defendant  had  a  sta- 
tion under  a  viaduct  that  was  used  for  pass- 
engers on  week  days,  but  not  on  Sundays. 
The  non-use  of  this  viaduct  station  on  Sun- 
days was  duly  advertised  and  posted.  Per- 
sons habitually  alighted  from  the  train  on 
Sundays  at  this  point,  while  the  stop  was 
being  made  for  the  railroad  crossing.  There 
was  no  announcement  made  on  the  train  on 
which  plaintiff  was  a  passenger  that  the 
train  would  stop  at  the  viaduct  station,  and 
the  stop  at  or  near  such  station  was  made 
on  account  of  the  railroad  crossing  as  re- 
quired by  the  statute.  At  the  point  where 
Mrs.  Carter  was  in  the  act  of  alighting  from 
the  car  there  was  no  station  platform  and 
nothing  to  indicate  an  invitation  to  alight 
there,  or  that  persons  were  expected  to  alight 
there.  It  was  not  the  station  at  which  she 
took  passage,  and  she  made  no  enquiry  as  to 
whether  she  could  properly  or  safely  leave 
the  train  at  that  point.  Her  little  daughter 
fell  to  the  ground  in  alighting  just  in  front 
of  its  mother;  and  the  mother  standing  on 
the  bottom  step  without  holding  on  to  either 
of  the  rails  on  the  platform  of  the  car,  was 
thrown  to  the  ground  as  the  train  started, 
after  the  brief  stop  required  by  law  [359] 
just  before  reaching  the  railroad  crossing. 
These  and  other  circumstances  shown  by  the 
transcript  were  to  be  considered  by  the  jury 
in  determining  whether  there  was  contribu- 
tory negligence  requiring  the  damages  to  be 
diminished  as  provided  by  the  statute. 

There  being  evidence  of  contributory  neg- 
ligence, and  no  evidence  of  money  paid  out, 
or  indebtedness  incurred  in  endeavoring  to 
have  the  injured  party  cured,  and  no  evi- 
dence of  the  extent  and  value  of  the  loss  of 


service  or  time,  the  amount  of  the  verdict 
indicates  harmful  error  in  the  charge  that 
the  jury  "are  entitled  to  take  into  consider- 
ation any  money  paid  out  by  the  plaintiff  in 
endeavoring  to  have  the  plaintiff,  Dartha 
Carter,  healed  or  cured;   any  loss  of  time." 

The  judgment  of  the  Circuit  Court  is  re- 
versed. 

Taylor  and  Whitfield,  J.  J.,  concur. 

CocKBELL,  J,  (dmenting), — I  fail  to  find 
reversal  compelling  error  in  giving  the  charge 
for  which  this  case  is  reversed.  It  confines 
the  damages  to  expenses  actually  paid,  ex- 
cluding those  incurred,  and  of  this  the  guilty 
corporation  may  not  complain.  The  verdict 
in  this  case  does  not  indicate  that  an  in- 
telligent jury  went  out  of  its  way  to  include 
expenses  not  proven  to  be  paid,  or  allowed 
one  dollar  for  expenses  incurred  or  paid. 

As  to  the  item  "loss  of  time,"  as  an  ele- 
ment of  damage  to  the  husband,  who  has  been 
wrongfully  deprived  of  the  services  of  the 
wife  and  mother,  there  is  evidence  that  before 
the  accident  she  did  much  of  the  housework 
and  supe.rvised  the  upbringing  of  their  numer- 
ous small  children,  and  they  were  people  of 
meagre  means.  The  court  does  not  indicate 
in  what  respect  this  portion  of  the  [360] 
charge  is  defective,  and  I  know  of  no  one 
more  expert  or  skilled  than  a  jury  drawn 
from  all  ranks  of  life. 

Should  I  be  mistaken,  however,  in  my  view 
of  this  charge  and  it  be  error,  yet  this  single 
error  enters  not  at  all  into  the  question  of 
liability,  but  only  as  to  the  quantum  of  dam- 
ages, and  therefore  it  seems  peculiarly  the 
case  contemplated  by  the  legislature  in  en- 
acting Chapter  6467,  Laws  of  1913.  "That 
hereafter  an  Appellate  Court  in  reversing  a 
judgment  of  a  lower  court  brought  before  it 
for  review  by  writ  of  error  may,  by  the  order 
of  reversal,  if  the  error  for  which  reversal 
is  sought  is  such  as  to  require  a  new  trial 
of  the  action  in  the  court  below,  direct  that 
a  new  trial  shall  be  had  on  all  the  issues 
shown  by  the  record  or  upon  a  part  of  such 
issues  only,  and  when  a  reversal  is  had  with 
the  direction  for  a  new  trial  to  be  had  on  a 
part  only  of  the  issues,  all  other  issues  shall 
be  deemed  to  be  settled  conclusively  in  favor 
of  the  defendant  in  error." 

There  has  been  a  fair  submission  of  the 
question  of  negligence  to  the  jury,  without 
error  in  that  submisison  by  court  or  jury, 
and  this  court,  acting  under  that  authority, 
which  is  in  line  with  the  most  enlightened 
public  opinion  of  the  day,  justly  decrying 
against  the  expense  and  delays  of  the  courts, 
should  accept  this  its  first  opportunity  to  de- 
clare itself  in  sympathy  with  such  legislation. 

Shackleford,  C.  J.,  concurs  in  this  dissent. 

Hehearing  denied  May  9,  1914. 
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NOTE. 

Failure  of  Carrier  to  Bnforoe  Rule  as 
Aillecting  Contributory  Negligence  of 
Passenger  in  Violation  Thereof. 

If  a  carrier  so  habitually  fails  to  enforce 
a  rule   alfecting   the  conduct  of   passengers 
that  the  rule  becomes  practically  a  dead  let- 
ter it  is  deemed  to  be  abrogated  or  abandoned, 
and  the  carrier  cannot  predicate  an  assertion 
of  negligence  on  the  part  of  a  passenger  on 
his  violation  thereof.    Chicago,  etc.  R.  Co.  v. 
Lowell,  151  U.  S.  209,  14  S.  Ct.  281,  38  U.  S. 
(L.  ed.)  131;  Capital  Traction  Co.  v.  Brown, 
29  App.  Cas.  (D.  C.)  473,  10  Ann.  Cas.  813, 
12  L.K.A.(N.S.)    831;  Hart  v.  Capital  Trac- 
tion Co.  35  App.  Cas.  (D.  C.)   602;  Chicago, 
etc.  R.  Co.  V.  Dickson,  143  111.  368,  32  N.  E. 
380;   Coburn  v.  Moline,  etc.  R.  Co.  149  111. 
App.  132,  affirmed  243  111.  448,  90  N.  E.  741, 
134  Am.  St.  Rep.  377;  Jones  v.  Chicago,  etc. 
R.  Co.  43  Minn.  279,  45  N.  W.  444 ;  Huelsen- 
kamp  V.  Citizens'  R.  Co.  37  Mo.  537,  90  Am. 
Dec.  399;  St.  Louis  Southwestern  Ry.  Co.  v. 
Morgan,  44  Tex.  Civ.  App.  155,  98  S.  W.  408; 
Beaumont  Traction  Co.  v.  Happ,  57  Tex.  Civ. 
App.  427,  122  S.  W.  610 ;  Houston,  etc.  R.  Co. 
V.  Norris  (Tex.)  41  S.  W.  708;  San  Antonio, 
etc.  R.  Co.  V.  Lynch    (Tex.)    55  S.  W.  517. 
See  also  Florida  Southern  R.  Co.  v.  Hirst,  30 
Fla.  1,  11  So.  506,  32  Am.  St.  Rep.  17,  16 
L.R.A.  631.    And  see  the  reported  case. 

In  Sweetland  v.  Lynn,  etc.  R.  Co.  177  Mass. 
574,  59  N.  E.  443,  51  L.R.A.  783,  the  rule  was 
stated  as  follows:  "We  have  no  doubt  that  a 
railroad   company,   after   making  a  rule  in 
regard  to   the   conduct   of   passengers,   may 
waive  and  abandon  it,  and  treat  passengers 
as  if  it  had  never  existed,  and  thus  lead  them 
to  believe  that  the  rule  is  no  longer  in  force. 
If  a  railroad  company  does  this,  it  cannot 
set  up  the  rule  to  defeat  the  rightful  claim 
of  a  passenger  who  has  acted  in  the  well  war- 
ranted belief  that  the  rule  is  not  in  force. 
Chicago,  etc.  Ry.  v.  Lowell,  161  U.  S.  209 
[14  S.  Ct.  281,  38  U.  S.  (L.  ed.)   131];  Dub- 
lin,   etc.    R.    CJo.    V.    Slattery,    3    App.    Cas. 
(Eng.)    1155;   Jones  v.   Chicago,  etc.  R.  Co. 
43  Minn.  279;  New  York,  etc.  R.  Co.  v.  Ball, 
53  N.  J.  L.  283,  286.     If  such  signs  as  this 
are  placed  over  the  front  platform  of  cars, 
and  if  afterwards  the  persons  in  charge  of 
the    cars    are    accustomed    to    receive    pas- 
sengers   upon    the    cars    in    such    numbers 
as  to  crowd  the  front  and  rear  platforms,  as 
well  as  the  other  parts  of  the  cars,  and  the 
passengers  are  permitted  to  ride  freely  and 
without  question  upon  the  front  platforms, 
paying  for  so  riding  the  usual  fare,  the  pass- 
engers may  well  believe,  and  the  jury  may 
well  find,  that  the  notice  was  not  intended 
as  a  rule  to  be  obeyed,  and  that  the  front 
platforms  were  intended  by  the  company  to 
be  used  by  passengers.     The  officers  of  the 


company  might  be  supposed  to  know  the 
habitual  methods  of  their  servants  in  man- 
aging their  cars.  We  are  of  opinion  that  the 
instructions  were  correct,  and  that  the  evi- 
dence well  warranted  the  submission  of  the 
questions  to  the  jury." 

In  Cliicago,  etc.  R.  Co.  v.  Lowell,  151  U.  S. 
209,  14  S.  Ct.  281,  38  U.  S.    (L.  ed.)    131, 
wherein  it  appeared  that  the  plaintiff  while 
alighting  from  a  train  at  a  station  turned  to 
cross  the  railroad  tracks  in  a  direction  con- 
trary to  a  printed  rule,  which  was,  however, 
habitually  disregarded  with  the  acquiesomoe 
of  the  company,  it  was  held  that  tlie  plaintiff 
could  maintain  his  action.    The  court  said: 
"We  are  of  the  opinion  that  there  was  no 
absolute  obligation  on  the  part  of  the  plain- 
tiff to  cross  the  track  by  way  of  the  ravine 
known  as  Victoria  Street.    To  do  this  would 
have   required   him   to  .descend   a   flight   of 
steps  at  the  east  end  of  the  station,  about 
fifteen  feet  to  the  level  of  the  street,  which 
was  not  graded  or  in  any  wi^  improved,  but 
was    a    natural    ravine    passing    under    the 
tracks  at  this  point.    There  was  a  stream  of 
water  varying  in  width  from  two  to  six  feet, 
and  in  depth  from  two  or  three  inches  to  two 
feet,  running  over  the  surface  of  the  street 
under  such  tracks.     The  ground  beneath  the 
tracks  was  marshy,  muddy,  and  wet  at  the 
time;   the  street  was  uneven  and  irrei^ular, 
and  there  were  no  lights  or  other  illumina- 
tion along  the  street  at  that  point,  and  the 
night  w*as  dark.     It  seems  to  have  been  the 
universal  custom  for  all  persons  living  on  the 
south  side  of  the  tracks  to  cross  over  the 
tracks   in    going   to   their   homes,   and  not 
under  the  tracks  by  Victoria  Street.    Under 
such  circumstances,  the  plaintiff  had  a  right 
to  make  use  of  the  cutsomary  mode  of  alight- 
ing and  reaching  his  home.    The  case  resolves 
itself   into  the  question,   then,  whether  the 
plaintiff  was,  as  matter  of  law,  guil^  of  neg 
ligence  in  failing  to  get  off  the  train  on  the 
north  side,  there  being  in  the  opinion  of  the 
court  no  question  that  if  he  had   alighted 
upon  the  platform  and  waited  until  the  train 
passed    he    would    not   have    been    injured. 
There  was,  it  is  true,  a  notice  conspicuously 
posted  at  each  end  of  the  smoking  car,  in 
which  plaintiff  was  riding,  requiring  passes 
gers  leaving  the  car  at  the  forward  end  to 
turn  to  the  right  and  at  the  rear  end  to  turn 
to  the  left,  and  avoid  danger  from  the  trains 
on  the  opposite  track.    There  was  testimony 
tending  to  show  that  this  notice  had  never 
been  read  by  the  plaintiff.    Assuming,  how- 
ever, that  he  was  bound  to  read  it,  and  wss 
chargeable   with   knowledge  of  its   contents, 
there  was  other  testimony  tending  to  show 
that  it  was  habitually  disregarded  by  passen- 
gers with  the  acquiescence  of  the  conductor 
and  the  servants  of  the  road  about  the  sta- 
tion.    There  was  evidence  that  plaintiff  and 


his  companion  .  .  . 
platform  of  the  car  by  the  collector,  who 
asked  for  their  tickets,  which  were  delivered 
to  him;  that  the  collector  saw  them  get  off 
on  the  south  side  and  said  nothing  to  them, 
but  immediately  upon  receiving  their  tickets 
entered  the  smoking  car;  that  no  objection 
was  raised  to  their  getting  off  upon  the  south 
side,  and  that  other  people  were  in  the  habit 
of  getting  off  in  the  same  way.  Now  if  the 
custom  of  passengers  to  disregard  the  rule 
was  so  common  as  to  charge  the  servants  of 
the  road  with  notice  of  it,  then  it  was  either 
their  duty  to  take  active  measures  to  enforce 
the  rule,  or  to  so  manage  their  trains  at  this 
point  as  to  render  it  safe  to  disregard  it.  A 
railway  company  does  not  discharge  its  entire 
obligation  to  the  public  by  a  notice  of  a  cer- 
tain requirement,  permitting  the  requirement 
to  be  generally  disregarded,  and  then  proceed- 
ing upon  the  theory  that  every  one  is  bound 
to  comply  with  it.  If,  in  such  case,  an  acci- 
dent occur,  the  defendant  should  not  be  al- 
lowed to  rely  exclusively  upon  a  breach  of  its 
regulation." 

In  Cobum  v.  Moline  R.  Co.  140  111.  App.  132, 
affirmed  243  111.  448,  90  N.  E.  741,  it  was 
said:  "Appellants  proved  by  the  conductor 
and  the  motorneer  of  another  car  that  ap- 
pellee had  frequently  ridden  upon  the  car  in 
their  charge,  and  had  frequently  gotten  into 
the  front  vestibule  and  had  been  excluded 
therefrom  by  the  eonductor,  and  that  on  one 
such  occasion  the  eonductor  pointed  out  to 
him  a  like  notice  in  that  vestibule  and  read  it 
to  him,  though  the  motorneer  retracted  some 
of  his  testimony  after  leaving  the  stand  and 
reading  a  transcript  of  his  testimony  on  the 
former  trial.  Appellee  testified  that  he  never 
was  excluded  from  the  vestibule  by  said  con- 
ductor or  motorneer  and  that  such  notice 
was  never  read  to  him.  By  an  appropriate 
question  and  by  an  offer  of  proof  appellee 
sought  to  show  in  rebuttal  that  before  this 
accident  he  had  several  times  ridden  on  the 
platform  of  other  cars  of  appellants,  and  that 
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rule,  and  that  he  had  never  been  requested 
to  leave  the  platform,  and  that  on  many 
occasions  before  the  accident  he  had  seen 
other  passengers  riding  on  the  front  platform 
of  vestibuled  cars.  Appellants  object  to  this 
proof  and  the  court  sustained  the  objection, 
and  cross  errors  are  assigned  upon  this  rul- 
ing. No  reason  appears  to  us  why  this  proof 
was  not  competent  as  tending  to  rebut  ap- 
pellants' claim  that  appellee  was  negligent 
in  riding  upon  the  front  platform,  and  also 
as  tending  to  show  that  the  rule  had  been 
practically  abandoned  by  the  company.  Abro- 
gation of  a  rule  may  be  shown  by  proof  of  its 
habitual  violation  with  knowledge  of  the 
party  establishing  the  rule,  and  such  knowl- 
edge may  be  constructive  as  well  as  actual, 
and  if  the  practice  to  violate  the  rule  is  con- 
tinued for  such  a  length  of  time  that  the 
maker  of  the  rule  might  reasonably  have 
known  of  it,  the  knowledge  of  such  maker 
will  be  presumed.  Hampton  v.  Chicago,  etc. 
R.  Co.  236  111.  240;  Chicago,  etc.  R.  Co.  v. 
Flynn,  154  111.  448,  and  cases  there  cited. 
Appellee  was  not  required  to  introduce  this 
evidence  in  chief.  It  was  properly  rebuttal 
after  appellants  had  shown  their  reliance 
upon  the  rule  as  a  defense.  It  may  well  be 
that  if  the  introduction  of  this  testimony  had 
been  permitted  it  would  have  appeared  that 
in  actual  practice  appellants  had  treated  the 
rule  as  abrogated.  The  conductor  of  the  car 
in  question  testified  that  he  was  in  the  habit 
of  directing  passengers  who  had  packages  to 
go  upon  the  front  vestibule.  In  view  of  this 
conflicting  testimony,  and  of  the  fact  that 
appellee  went  into  the  front  vestibule  by 
express  direction  of  appellants*  conductor  in 
charge  of  the  car,  and  in  view  of  the  dark- 
ness in  the  vestibule  of  the  testimony  by 
appellee  that  he  did  not  see  the  rule  there 
posted,  we  are  of  opinion  that  the  jury  were 
not  required  to  find  that  appellee  could  not 
recover  because  of  that  rule  posted  in  that 
vestibule,  or  otherwise  known  to  appellee." 
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[For  separate  Index  to  Notes,  see  post,  p.  1363.] 

ABANDONMENT, 
See  Railroads. 

ABATEMENT. 
See  Actions;  Nnisanees. 

ABDUCTION. 

SoiBcieiicy  of  indictment  for  abduction.    State  v.  Sanders  (La.)>  106. 

ABUSIVE  I.ANGUAGE. 
See  Argument  of  ComuieL 

ABUTTING  OWNERS. 
See  Streets  and  Higliways. 

ACCIDENT. 
See  Workmen's  Compensation  Aets. 

ACCORD  AND   SATISFACTION. 

Settlement  of  claim  for  injuries — failure  to  perform  in  full— effect  as  accord  and  satisfaction. 
St.  Louis  Southwestern  R.  Co.  v.  Mitchell  (Ark.),  317. 

ACCOUNTING. 
See  Tmsts  and  Trustees. 

ACKNOWIEDGlfENT. 
See  Iiimitation  of  Actions. 

ACQUIESCENCE. 
See  Adjoining  Landowners;  Constitutional  I«aw. 

ACQUTTTAIi. 
See  Malicions  Prosecution. 

ACTIONS. 

Abatement — action  on  note — subsequent  loss  of  note.    Austin  v.  Calloway  (W.  Va.),  112. 
Civil  or  criminal — action  for  death  by  wronprful  act.    Watson  v.  Adams  (Ala.),  565. 

action  to  recover  penalty  for  violation  of  intoxicating  liquor  statute.    Stout  v.  State 

ex  rel.  Caldwell  (Okla.).  858.  Annotated 

action  to  recover  penalty  for  violation  of  intoxicating  liquor  statute.    Commonwealth 

V.  American  Express  Co.   (Ky.),  875.  Annotated 

bastardy  proceeding.    State  v.  Brunette  (X.  Dak.),  340. 

Joinder — actions  to  recover  penalties.    Miami  Copper  Co.  v.  State  (Ariz.),  494. 

See   also  Alibi;  Enecntors   and   Administrators;   Judgments;   Jury;   JuTcnile 
Courts;  Malicious  Prosecution;  Res  Judicata;  Taxpayers'  Actions. 

ADDRESS. 
See  Municipal  Corporations. 
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ADJOINING  LANDOWNERS. 

Party  walls — acquiescence  in  unauthorized  construction.    Fowler  v.  Koehler  (D.  C),  1161. 

contribution  toward  cost — liability  for  use  of  party  wall  in  absence  of  agreement  to 

contribute.    Fowler  v.  Koehler  (D.  C),  1161.  Annotated 
methods  of  establishment.     Fowler  v.  Koehler  (D.  C),  1161. 


ADMINISTRATORS. 
See  Xbceoutors  and  Administrators. 

ADBIISSIONS   AND   DECLARATIONS. 

Deeds — declarations  of  grantor  as  to  delivery — admissibility.    Williams  v.  Kidd   (Cal.),  703. 

Annotated 

Homicide — declarations  of  accused  before  and  after  homicide — admissibility  in  evidence. 
Brindley  v.  State  (Ala.),  177. 

■ declarations  of  coconspirator  after  homicide — admissibility  in  evidence.     Brindley  ▼. 

State  (Ala.),  177. 

Master  and  servant — installation  of  safety  devices  after  accident — admissibility  of  fact  in  evi- 
dence.    Cameron  v.  Pacific  Lime,  etc.  Co.   (Ore.),  769, 

repairs  or  changes  subsequent  to  accident — admissibility  of  fact  in  evidence.     Korab 

v.  Chicago,  etc.  R.  Co.   (Iowa),  637. 

Pleading — motion  for  judgment  on  pleadings — effect  as  admission  of  contents  of  pleading  of 
opposite  party.     Yancey  v.  Boyce  (N.  Dak.),  258. 

ADUIiTHRY. 

Defenses — connivance  by  injured  spouse.     State  v.  Ayles   (Ore.),  738.  Annotated 

Elements  of  offense — ^necessity  of  joint  criminal  intent     State  v.  Ayles  (Ore.),  738. 
Indictment — allegation  of  prosecution  by  injured  spouse.    State  v.  Ayles  (Ore.),  738. 

ADVBRSE   POSSESSION. 
See  Prescription. 

AFFIDAVIT   OF  PREJUDICE. 
See  Judges. 

AFTER-ACQUIRED  TITLE, 
See  Deeds. 

AGENCY. 

Evidence  to  show  relation — sufficiency.    Rosenberg  v.  Dahl  (Ky.),  1110. 

Sale  of  land  by  person  not  broker — ^measure  of  compensation.    Morehouse  v.  Shepard  (Mich.), 

305.  Annotated 

See  also  Foreign  Corporations. 

AGREED  FACTS. 
See  Trial. 


Use  of  word  "alibi"  in  civil  case — ^propriety.    Watson  v.  Adams  (Ala.),  565. 

AUENS. 

Marriage  of  woman  citizen  to  alien — effect.    Mackenzie  v.  Hare  (U.  S.),  645. 

AUMOJ-^Y. 

Modification  of  decree — power  of  court — ^past  due  instalments.    Bolton  ▼.  Bolton  (N.  J.),  938. 

AI1I.OWANCE. 

See  Workmen's  Compensation  Aot* 

AMENDMrr'TS. 

Beneficial  associations — amendment  of  by-laws — effect  on  existing  contracts.  Ledy  v.  Nation- 
al Council  (Minn.),  486. 

Indictment — amendment  of  indictment—  prejudice  to  accused.     State  v.  Foxton   (Iowa),  727. 

Municipal  corporations — claim  against  municipality — right  to  amend.  Wagner  v.  Citv  of 
Seattle  (Wash.),  720. 

Pleading — action  on  note — subsequent  loss  of  note — ^necessity  for  amendment  of  pleadings. 
Austin  v.  Calloway  (W.  Va.),  112. 
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AMENDMENTS  —  Continued. 

Pleading — ^amendment  during  trial — amendment  without  terms.     Gist  y.  Johnson-Carey  Co. 
(Wis.),  460. 

amendment  during  trial — discretion  of  court.    Gist  v.  Johnson-Carey  Co.  (Wis.),  460. 

amendment  during  trial — ^necessity  of  reimpaneling  jury.    Gist  v.  Johnson-Carey  Co. 

(Wis.),  460. 

amendment  stating  new  cause  of  action — ^limitation  of  actions.    Age-Herald  Pub.  Co. 


v.  Waterman  (Ala.),  900;  Philadelphia,  ete.  R.  Co.  v.  Galta  (Del.),  1227. 

—  complaint  for  libel — proper  amendment.     Age-Herald  Pub.  Co.  ▼.  Waterman   (Ala.), 

000. 

power  of  court  to  permit.    Philadelphia,  etc.  R.  Co.  ▼.  Gatta  (Del.),  1227. 


Record — ^amendment  of  record  on  appeal  after  decision.    Myers  v.  Saltry  (Ky.),  1134. 
Statutes — amendment  of  statute — construction — legislative  intent.     Worth ington  v.  District 

Court  (Nev.),  1097. 
amendment  of  statute— effect  as  repeal.    Worth  ington  v.  District  Court  (Nev.),  1097. 

ANCESTOR. 
See  Descent  and  Distribntion* 


Dogs — ^power  of  municipality  to  license  dogs.    McPhail  v.  Denver  (Colo.),  1143. 

Footprints — admissibility  in  criminal  case  of  evidence  respecting  footprints  of  animal.   Brind- 

ley  V.  State  (Ala.),  177. 
Runaway  horse — ^liability  of  owner  for  resulting  injuries.    Rosenberg  v.  Dahl   (Ky.),  1110. 

Annotated 

See  also  Fire  Insurance. 

ANNUIJCENT  OF  MABRIAGB. 

See  Marriage. 


See  Equity. 

ANTE  MORTEM   STAT<. 
See   Eridenoe. 

AirTENUPTIAIi  AGREEMENTS. 

Antenuptial  agreement  to  live  with  husband's  parents — ^validity.  Marshak  y.  Marshak  (Ark.), 
206. 

Legal  meaning  of  "any."   State  v.  Kansas  City  (Kan.),  1.  Annotated 

Legal  meaning  of  "any."    Barber  v.  Morgan  (Conn.),  102.  Annotated 

Legal  meaning  of  "any."    Cole  v.  Sloss-Sheffield  Steel,  etc.  Co.  (Ala.),  99.  Annotated 

Legal  meaning  of  "any."    State  v.  Sanders  (La.),  105.  Annotated 

Legal  meaning  of  "any  other  purpose."    Schmidt  v.  State  (Wis.),  107.  Annotated 

APPEAI.  AND  ERROR. 

Appealable  judgments  and  orders — judgment  of  juvenile  court.  Stoker  v.  Gowans  (Utah), 
1025.  Annotated 

order  in  eminent  domain  proceeding.     Denver,  etc.  R.  Co.  v.  Mills  (Colo.),  985. 

order  of  intermediate  appellate  court  annulling  order  of  public  service  conunission. 

People  V,  McCall  (N.  Y.),  1042. 
Bill  of  exceptions — establishment  after  death  of  judge.    Brindley  v.  State    (Ala.),  177. 

necessity.     Florida  East  Coast  R.  Co.  v.  Carter  ( Fla. ) ,  1299. 

Costs  on  appeal — eminent  domain  proceeding — liability  of  landowner  for  costs.  Music  v. 
Big  Sandy,  etc.  R.  Co.  (Ky.),  689. 

Disposition  of  cause— cure  of  error  by  remittitur.    Van  Boskerck  v.  Torbert  (U.  S.),  171. 

Examination  of  case — allowance  of  damages  in  eminent  domain  proceeding.  Brack  v.  Balti- 
more (Md.),  880. 

evidence  not  in  record — ^pleadings  as  supporting  judgment.     Myers  v.  Saltry   (Ky.), 

1134. 

exception — ^necessity — denial  of  new  trial.    Philadelphia,  etc.  R.  Co.  v.  Oatta  (Del.), 

1227;  Henry  v.  Spitler  (Fla.),  1267. 

exclusion  of  evidence — failure  to  make  offer  of  proof.     Brindley  v.  State  (Ala.),  177. 

exercise  of  discretion  by  trial  court — order  on  motion  for  new  trial.    Philadelphia, 

etc.  R.  Co.  V.  Gatta  (Del.),  1227. 

exercise  of  discretion  by  trial  court — stay  pending  appeal.     Crownfield  v.  Phillips 


(Md.),  991. 
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APP£AIi  AJn>  ERROR  —  Continmed. 

Examination  of  case — findings  in  proceeding  under  workmen's  compensation  act.     Estate  of 
Beckwith  v.  Spooner   (Mich.),  886. 

immaterial  finding  supported  by  evidence. — Gist  v.  Johnson-Carey  Co.   (Wis.),  460. 

instructions — specific  objection  to  instruction  necessary.    Josephs  v.  Briant   (Ark.), 

741. 

issue  as  to  occurrence  at  trial — procedure.     Barber  v.  Morgan  ( Conn. ) ,  102. 

judgment  of  dismissal   for  insufficiency  of  evidence.    Lalor  v.   City  of  New   York 

(N.  Y.),  572. 

Objection  not  raised  below — admission  of  evidence.     Brindley  v.  State   (Ala.),  177; 

Myers  v.  Bender  (Mont.),  245. 

objection  not  raised  below — insufficient  withdrawal  of  evidence.    Watson  v.  Adams 

(Ala.),  565. 

question  not  considered  and  determined  below.     Richardson  v.  Flower    ( Pa. ) ,  1088. 

theory  of  case  on  trial.     Barber  v.  Morgan  (Conn.),  102. 

questions  reviewed — ^ect  of  agreement  of  counsel.     Jennings  v.  Idaho  R.  etc.  Co. 

(Idaho),  359. 

validity  of  statute  creating  public  service  commissions.     Winnipeg  Electric  R.  Co. 

V.  Winnipeg   (Can.),  181. 

verdict  supported  by  evidence.     Gist  v.  Johnson-Carey  Co.    (Wis.),  460;   Music  v. 


Big  Sandy,  etc.  R.  Co.  (Ky.),  689. 
Harmless  error — admission  of  evidence.     Brindley  v.  State   (Ala.),  177;  K.orab  v.  Chicago, 
etc.  R.  Co.  (Iowa),  637;  Williams  v.  Kidd  (Cal.),  703. 

amendment  of  notice  of  claim  against  municipality.     Wagner  v.  Seattle  (Wash.),  720. 

argument  of  counsel.    Chicago,  etc.  R.  Co.  v.  Gunn  (Ark.),  648. 

cure  by  instruction — duty  of  requesting.     Watson  v.   Adams    (Ala.),   566. 

instruction — cure  by  verdict.    Morehouse  v.  Shepard    (Mich.),  306. 

instruction — failure  to  state  undisputed  fact.     State  v.  Gould   (Mo.),  855. 

instruction — form  of  verdict.     State  v.  Gould   (Mo.),  856. 

instruction — instruction  unduly  favorable  to  accused.    State  v.  Ayles  (Ore.),  738. 

instruction— oral  instruction.     Josephs  v.  Briant  (Ark.),  741. 

rulings  as  to  pleadings.    Age-Herald  Pub.  Co.  v.  Waterman    (Ala.)   900. 

Law  of  case—decision  on  former  appeal.    In  re  Application  of  State   (Okla.),  399;   Korab 

v.  Chicago,  etc.  R.  Co.  (Iowa),  637. 
Notice  of  appeal — statement  in  notice  as  surplusage.     Matter  of  Heinsheimer   (N.  Y.),  384. 
Prejudicial  error — general  remark  by  court — error  not  cured.     Watson  v.  Adams  (Ala.),  565. 
Presumptions  on  appeal — evidence  not  in  record — presumption  in  favor  of  judgment.    Mvers 

V.  Saltry  (Ky.),  1134. 

failure  of  pleading  to  state  whether  contract  oral  or  written — presumption  in  favor 

of  judgment.    Myers  v.  Saltry   (Ky.),  1134. 

finding  on  issue  not  submitted.    Rowlands  v.  Chicago,  etc.  R.  Co.  (Wis.),  714. 

presumption  in  favor  of  rulings  of  trial  court.     Henry  v.  Spltler   (Fla.),  1267. 


Record — amendment  of  record  after  decision.    Myers  v.  Saltry  (Ky.),  1134. 

Reversible  error — errors  held  to  constitute  groimd  for  reversal.     Florida  East  Coast  R.  Co. 

V.  Carter  (Fla.),  1299. 
Right  to  appeal — action  for  penalty  for  violation  of  intoxicating  liquor  statute.    Common- 
wealth V.  American  Express  Co.    (Ky.),  875.  Annotated 
right  purely  statutory.    Commonwealth  v.  American  Express  Co.  (Ky.),  875. 

See  also  Appearance;  Public  Serrioe  Commissions. 


General  appearance — writ  of  error  as  general  appearance.    Henry  v.  Spitler  ( Fla. ) ,  1267. 
Special  appearance — waiver  by  pleading  to  merits.    Henry  v.  Spitler  (Fla.),  1267.    Annotated 
What  constitutes  appearance — ^petition  for  removal  of  cause.    State  v.  American  Surety  Co. 
(Idaho),  209. 

APPLIANCES. 
See  Carriers  of  Passengers* 

APPRAISEMENT. 
See  EKCcutors  and  Administrators. 

ARGUMENT   OF   COUNSEI.. 

Improper  argument — rebuke  by  court  justified.     State  v.  Brunette  (N.  Dak.),  340. 

use  of  abusive  language.    ^Bishop  v.  State   (Tex.),  379. 

when  harmless.    Chicago,  etc.  R.  Co.  v.  Gunn  (Ark.),  648. 

Proper  argument — statement  by  prosecuting  attorney  as  to  his  belief  in  guilt  of  aceosed. 
Riggins  v.  State   (Md.),  1117. 
See  also.  Appeal  and  Error. 
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ARRAIGNlfENT. 
See  Criminal  Law. 

ASfiAUIiT. 

Assault  with  intent  to  Idll — evidence  for  jury.     State  v.  Grould  (Mo.),  85fi. 

ASSERTION   OF   CUklM. 
See  Ubel  and  Slander. 

ASSESSMXaiT. 
See  Taxation* 


See  XSzeentore  and  Administrators. 

ASSIGinCEirTS. 

ExpectoncT — ^assignment  hj  prospective   heir   to   stranger — ^validity.    Donongh   v.   Garlana 
(m.),  1238.  Annotated 

assignment  by  prospective  heir  to  stranger — ^validity.     Simmcms  v.  Ross  (111.),  1256. 

Annotated 

assignment  by  prospective  heir  to  stranger — ^validity.     Stevens  v.  Stevens    (Mich.)« 

1259.  Annotated 

assignment  by  prospective  heir  to  stranger — ^validity.     Blackwell  v.  Harrelson    (S. 

€aT.),  1263.  Annotated 

See  also  Iiandlord  and  Tenant, 


ASSUMPTION   OF  BISK. 
See  Master  and  Servant. 

ATTACHMENT. 

Foreign  corporation  as  nonresident  within  attachment  statute.     Jennings  v.  Idaho  R.  etc. 
Od.   (Idaho),  359.  Annotated 

ATTORNEYS. 

Compensation — contingent  fee  contract — parol  evidence  to  explain.    Myers  v.  Bender  ( Mont. ) , 
245. 

contingent   fee  contract — construction — ^value   of   land    recovered.    Myers   v.    Bender 

(Mont.),  245. 

dismissal    of    eminent    domain    proceeding — allowance    of    attorney's    fees.     Denver, 

etc.  R.  Co.  V.  Mills  (Colo.),  986. 

interest  on  attorn^'s  fees.    Myers  v.  Bender   (Mont.),  245.  Annotated 

provision  in  lease  for  attorney's  fee — amount  allowed.     Samuels  v.  Ottinger   (Cal.), 


830. 
Debt  of  client  to  attomey-^->validity  of  acknowledgnent  by  client  of  debt  barred  l^  limitations. 

Lloyd  v.  Coote  &  Ball   (Eng.),  434.  Annotated 

Lien — extent  of  lien  on  judgment.    Matter  of  Heinsheimer  (N.  Y.),  384.  Annotated 

Privileged  communications — disclosure  of  name  of  client.    Ex  p.  McDonough  (CaL),  227. 
illegal  transaction  not  privileged.    Ex  p.  McDonough  (Cal.),  327. 


See  also  Appearanee* 


ATTRACTIVE  NUISANCES. 
See  Nvlsanees. 


See  Iietters. 

AUTOMOBILES. 

Chauffeur — liability  of  owner  to  chauffeur  for  personal  injuries.    Richardson  v.  Flower  (Pa.), 
1088.  Annotated 

Collision  between  automobile  and  bicycle — admissibility  of  nonexpert  evidence  as  to  speed  of 
automobile.    Hiscock  v.  Phinney  (Wash.),  1044. 

— ^ manner  of  collision  as  question  for  jury.    Hiscock  v.  Phinney  (Wash.),  1044. 

Collision  between  automobile  and  street  car — application  of  last  clear  chance  doctrine.     Nor- 
man V.  Charlotte  Electric  R.  Co.   (N.  Car.),  508.  Annotated 

contributory  negligence  of  driver  of  automobile.    Norman  v.  Charlotte  Electric  R.  Co. 

(N.  Car.),  608. 

negligence  of  street  railway.    Norman  v.  Charlotte  Electric  R.  Co.  (N.  Car.),  508. 


Imputed  negligence — ^negligence  of  driver  as  imputed  to  occupant  of  automobile.    Anthony  v. 
Kiefner    (KanI),  264.  Annotated 
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AUTOMOBILES  —  Continued. 

Municipal  regulation — ^keeping  to  right  side  of  street.     Hiscock  y.  Phinney   (Wash.),  1044. 

Annotated 

validity  of  speed  ordinance.    Kalich  v.  Knapp  (Ore,),  1051.  Annotated 

Pedestrians — contributory  negligence  as  affecting  liability  for  injury  by  automobile.    Deputy 

V.  Kimmell  (W.  Va.),  656. 

rights   and   duties   of  automobile  drivers   with  respect  to   pedestrians.     Deputy   v. 

Kimmell  (W.  Va.),  656.  Annotated 

AWABD. 
See  Ba&inent  Domain. 

BANANA   PEELS. 
See  Carriers  of  Passengers. 


Bank   examiners — action    on   bond — conditions   precedent.      State   v.    American    Surety    Co. 
(Idaho),  209. 

action  on  bond — joinder  of  defendants.     State  v.  American  Surety  Co.  (Idaho),  209. 

liability  for  breach  of  duty.    State  v.  American  Surety  Co.  (Idaho),  209.      Annotated 

Insolvency — receiving  deposit   when   insolvent — proof   of   authority   of   cashier.     Skarda  v. 

State   (Ark.),  586. 

receiving  deposit  when  insolvent — sufficiency  of  indictment  against  cashier.     Skarda 

V.   State    (Ark.),  686. 

receiving  deposit  when  insolvent — variance  as  to  deposit.     Skarda  v.  State   (Ark.), 

586. 

receiving  deposit  when   insolvent — ^what  constitutes   deposit — check  on   same   bank. 


Skarda  v.  State   (Ark.),  586.  Annotated 

receiving  deposit  when  insolvent — when  bank  is  insolvent.     Skarda  v.  State  (Ark.), 


586. 

BASTARDY. 

Corroboration  of  complainant — ^necessity.     State  v.  Brunette   (N.  Dak.),  340. 
Cross-examination  of  complainant — question  properly  excluded.    State  v.  Brunette  (N.  Dak.), 

340. 
Evidence — ^promise  of  marriage  by  defendant.    State  v.  Brunette  (N.  Dak.),  340. 

relation  of  complainant  with  others.    State  v.  Brunette  (N.  Dak.),  340. 

reputation  of  defendant.    State  v.  Brunette  (N.  Dak.),  340. 

Judgment — mode  of  ascertaining  facts.    State  v.  Brunette  (N.  Dak.),  340. 
Nature  of  proceeding  as  civil  or  criminal.    State  v.  Brunette  (N.  Dak.),  340. 

See  also  lUesitimaoy. 

BBLUGEBENT  POWERS. 
See  International  tiSLW, 

BENEFICIAX  ASSOCIATIONS. 

Beneficiaries — ^validity  of  designation  by  will.    Armstrong  v.  Walton  (Miss.),  137. 

By-laws — amendment — effect  on  existing  contracts.    Ledy  v.  National  Council  (Minn.),  48d. 


See  Eminent  Doniain. 

BICYCLES. 

Collision  between  automobile  and  bicycle — admissibility  of  nonexpert  evidence  as  to  speed  ol 

automobile.    Hiscock  v.  Phinney  (Wash.),  1044. 
manner  of  collision  as  question  for  jury.    Hiscock  v.  Phinney  (Wash.),  1044. 

bhiIi. 

See  Eqvity. 

BIUiS   AND   NOTES. 

Action  on  note — subsequent  loss  of  note — abatement  of  action.    Austin  v.  Calloway  (W.  Va.), 
112. 

subsequent  loss  of  note — admissibility  of  secondary  evidence.     Austin  v.   Calloway 

(W.  Va.),  112. 

subsequent  loss  of  note — jurisdiction  of  court.     Austin  v.  Calloway   (W.  Va,),  112. 

subsequent  loss  of  note — ^necessity  for  amendment  of  pleadings.     Austin  v.  Calloway 


(W.  Va.),  112. 

See  also  Limitation  of  Aotions. 
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BILLS   OF  EXCEPTIONS. 
See  Appeal  and  Error* 

BLOTTEOEt. 
See  ETidenee* 

BONDS. 

Action  on  bond — pleading  delivery.    American  Surety  Co.  v.  Pangbum  (Ind.),  1126. 

Statute  authorizing  issue  of  bonds — construction.     In  re  Application  of  State   (Okla.),  390. 

effect  of  repeal  of  statute  on  pending  proceedings.    In  re  Application  of  State  (Okla.), 

399.  Annotated 

See  also  Banks;  Meolianios'  Liens;  Surety  skip* 


Loan  brokers — validity  of  statute  regulating.    Matter  of  Stephan  (Cal.),  617.        Annotated 
See  also  Ageney. 

BTTILDING  ANB   LOAN   ASSOCIATIONS. 

Exemption  from  usury  lawa— validity  of  statute.     Halsell  v.  Merchants'  Union  Ins.   Co. 


mtion  I 
(Miss.), 


(Miss. ) ,  229.  Annotated 

BUILDING   CONTRACTS. 

Construction — practical  construction.    Wiebener  v.  Peoples  (Okla.),  748. 
Defective  performance — ^measure  of  damages.    Wiebener  v.  Peoples  (Okla.),  748. 

waiver  by  acceptance  of  building.    Wiebener  v.  People  (Okla.),  748. 

Nonperformance — waiver.    Wiebener  v.  Peoples  (Okla.),  748. 

Substantial  performance — amount  of  recovery.    Wiebener  v.  Peoples  (Okla.),  748. 

Validity — ^waiver  of  invalidity.    Gist  v.  Johnson -Carey  Co.   (Wis.),  460. 

BUILDING   REGULATIONS. 
See  Distrlot  of  ColmmMa, 

BUILDINGS. 

Danger  from  Refect  in  building— effect  of  change  of  ownership.    Dibbert  ▼.  Metropolitan  In- 
vestment Co.   (Wis.),  924. 

BUROLART. 

Evidence — proof  of  other  offenses.    State  v.  Corcoran  (Wash.),  531. 

Negligence — ^burden  of  proof — effect  of  statute.    Florida  East  Coast  R.  Co.  ▼.  Carter   (Fla.), 

1299. 
What  constitutes — unauthorized  entry  of  employee.     State  v.  Corcoran   (Wash.),  531. 

Annotated 

BUSINESS. 

See  Monopolies;  Partnership;  Veliioles. 

BY-LAWS. 
See  Benefloial  Associations;  Stoek  Ezclianees. 

CARRIERS   OF   GOODS. 

Delivery  to  carriier — passing  of  title  to  goods  sold.     Central  of  Georgia  R.  Co.  v:  Southern 

Ferro  Concrete  Co.  (Ala.),  376. 
Demurrage — power  of  state  to  regulate.     Michigan  Central  R.  Co.  v.  Michigan   R\  Com. 

(Mich.),  695.  Annotated 

Freight  rates— interstate  shipment — duty  of  carrier  to  collect  lawful  rate.    Central  of  Georgia 

R.  Co.  V.  Southern  Ferro  Concrete  Co.  ( Ala. ) ,  376. 
Freight  undercharges — interstate  shipment — liability  for  payment.     Central  of  Georgia  R. 

Co.  V.  Southern  Ferro  Concrete  Co.  (Ala.),  376.  Annotated 

CARRIERS   OF   LIVE   STOCK. 

Improper  loading  of  stock  by  shipper — ^^liability  of  carrier  for  injury.     Illinois  Central  R. 
Co.  V.  Rogers  (Ky.),  1201.  Annotated 

CARRIERS   OF  PASSENGERS. 

Alighting  at  place  not  regular  station — duty  and  liability  of  carricT.     Florida  East  Coast 
R.  Co.  V.  Carter  (Fla.),  1299. 
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CARBIBRS  OF  PASSENGERS  —  Continmed. 

Alighting  from  street  car — crossing  parallel  track  without  looking — contributory  n^ligence 
of  passenger.    Louisville  R.  Co.  v.  Kennedy  (Ky.),  996.  Annotated 

person  alighting  from  street  car  as  passenger.    Louisville  R.  CSo.  v.  K&medy  (Kv.), 

996. 

Appliance  purchased  from  manufacturer — liability  of  carrier.  Dibbert  v.  Metropolitan  In- 
vestment Co.  (Wis.),  924.  Annotated 

Banana  peel  on  car  step — liability  of  carrier  for  resulting  injury.  Louisville,  etc.  R.  Co. 
V.  O'Brien  (Ky.),  1084.  Annotated 

Boarding  moving  car — liability  of  carrier  for  injuries  to  passenger.  Jonas  v.  South  Covington, 
etc.  St.  R.  Co.   (Ky.),  965. 

Degree  of  care  required  for  safety  of  passengers.  Dibbert  v.  Metropolitan  Investment  Co. 
(Wis.),  924;  Florida  East  Coast  R.  Co.  v.  Carter  (Fla.),  1299. 

Destination  of  passenger — destination  not  stopping  station — duty  of  railroad  to  stop — special 
contract.    Bradley  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  1219.  Annotated 

Discriminatory  regulations — validity.     State  v.  Missouri,  etc.  R.  Co.   (Mo.),  949. 

Elevators — owner  of  elevator  as  carrier  of  passengers.  Dibbert  v.  Metropolitan  Investment 
Co.  (Wis.),  924. 

possibility  of  discovering  latent  defect — sufficiency  of  evidence.  Dibbert  v.  Metropolitan 

Investment  Co.  (Wis.),  924. 

presumption  of  negligence  from  fall  of  elevator.    Dibbert  v.  Metropolitan  Investment 


Co.  (Wis.),  924. 
Insane  passengers— duty  and  liability  of  carrier.    Weirling  v.  St.  Louis,  etc  R.  Co.  (Ark,), 

253.  Annotated 

Inspection  of  conveyances— duty  of  carrier.     Louisville,  etc.  R.  Co.  v.  O'Brien   (Ky.),  1084. 
Riding  on  locomotive  by  permission  of  engineer— contributory  negligence  of  infant.    Lovejoy 

V.  Denver,  etc.  R.  Co.  (Colo.),  1075. 

liabilily  of  railroad  for  resulting  injuries.    Lovejoy  v.  Denver,  etc.  R.  Co.  (Colo.)  1076. 

Rules — failure  of  carrier  to  enforce  rule — contributory  negligence  of  passenger  in  violating 

rule.    Florida  East  Coast  R.  Co.  v.  Carter  ( Fla. ) ,  1299.  Annotated 

power  of  carrier  to  make  rules.     Florida  East  Coast  R.  Co.  v.  Carter   (Fla.),  1299. 

Tickets  and  fares — municipal  regulation  of  use  of  transfers.    St.  Paul  v.  Robinson  (Minn.), 

845. 

statute  prescribing  reduced  fare  for  militia.     State  v.  Missouri,  etc.  R.  Co.   (Mo.), 

949. 

Unusual  peril — duty  of  carrier  to  anticipate.    Louisville,  etc.  R.  Co.  ▼.  O'Brien  (Ky.),  1084. 
See  also  Street  Bailwaye. 


See  Bmiiks* 


CERTIORARI. 

What  constitutes  part  of  record — opinion  of  lower  court.    Cramer's  Eleetton  Case  (Pa.  St.), 


914. 


CHANGE  OF   GRADE. 
See  Streets  and  Hisrl^wajs, 

CHANGE   OF  JTJDGEl 
See  Jndsr^s. 

CHARACTER. 
See  Deatli  by  Wronsfml  Aet. 


Hospital — liability  for  acts  of  employees.    Hoke  v.  Glenn  (N.  Car.),  250. 

Taxation — exemption — ^property  used  for  Elks  Lodge.    St.  Louis  Lodge  v.  Koeln  (Mo.),  7S4. 


CHAUFFEURS. 
See  Automobiles. 


False  pretense — giving  worthless  check  as  false  pretense.    State  ▼.  Foxion  (Iowa),  727. 

AnmoUtted 

See  also  Banks* 


See  Infants;  Wills. 
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CUtCTJKSTAHCECk 
See  Conspiracy. 

cntcirMSTAirriAi.  evidence. 

See  Eridenoe. 


Marriage  of  woman  citizen  to  alien — effect.    Mackenzie  v.  Hare  (U.  S.)»  645. 

CIiAIM  AGENTS. 
See  Witnessea. 

CUIIMS. 
See  Idbel  amd  Slander;  Mnniclpal  CorporatioBS. 

CliASSIFICATION. 
See  Constitmtional  I*aw» 

CI.OSING  POLLS. 
See  Eleotions. 

COLLISIONS. 
Bee  Amton&obiles;  Street  Railwaja. 

COLLOQUIUM. 
See  Libel  and  Slander. 

COMMITMENT. 
See  Jmirenilo  Courts. 

COMPENSATION. 
See  Affonej;  Attorneys. 

COMPETITION. 
See  Partnership;  PnbUe  Utilities. 

COMPLAINT. 
See  JmTonile  .Conrts;  Pleadiai^ 

CONCLUSIONS. 
See  Eridenee. 

OONCURKENT  JUltlSDICCTOH. 

See  Comrts. 

CONDITIONS. 
See  Landlord  and  Tenant. 

CONDITIONS   PRECEDENT. 
See  Banks. 

CONNIVANCE. 

See  Admltery. 

CONSIDERATION. 
See  Mertsae^s;  Release  and  Disekavce* 

CONSPIRACY. 

Declarations  of  coconspirator  after  homicide — admissibility  in  evidence.     Brlndley  ▼.  State 

(Ala.),  177. 
Proof  of  circumstances.    Brindley  v.  State  (Ala.),  177. 

CONSTITUTIONAL  LAW. 

Animals — power  of  municipality  to  license  dogs.    McPhail  v.  Denver  (Colo.),  1143. 
Automobiles — municipal   regulation — keeping  to  right  side  of  street.    Hiscock  v.   Phinney 
( Wash. )  y  1044.  Annotated 
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CONSTITUTIONAL  I^W  —  Continiied. 

Automobiles — municipal  regulation — validity  of  speed  ordinance.  Kalich  v.  Eiiapp  (Orel, 
1051.  Annotated 

Building  and  loan  associations — exemption  from  usury  laws — ^validity  of  statute.  Ualsell 
V.  Merchants'  Union  Ins.  Co.   (Miss.);  229. 

Carriers  of  goods — demurrage — power  of  state  to  regulate.  Michigan  Central  R.  Co.  v.  Michi- 
gan Rd.  Com.   (Mich.),  696. 

Carriers  of  passengers — discriminatory  regulations — validity.  State  v.  Missouri,  etc.  R.  Co. 
(Mo.),  949. 

municipal  regulation  of  use  of  transfers.    St.  Paul  v.  Robinson  (Minn.),  845. 

statute  prescribing  reduced  fare  for  militia — validity.     State  v.  Missouri,  etc.  R.  Co. 

(Mo.),  949. 

Divorce — special  law  relating  to  divorce — ^validity.  Worthington  v.  District  Court  (Nev.), 
1097. 

statute  requiring  certain  period  of  residence — validity.     Worthington  v.  District  Court 

(Nev. ) ,  1097.  Annotated 

Electricians — ^municipal  regulation.    Akron  v.  McElligott   (Iowa),  692.  Annotated 

Foreign  corporations — agent  for  service  of  process — validity  of  statute  designating.  W.  J. 
Armstrong  Co.  v.  New  York  Central,  etc.  R.  Co.   (Minn.),  335.  Annotated 

Initiative  and  referendum — effect  on  legislative  powers.     Kalich  v.  Knapp  (Ore.),  1051. 

Injunctions — statute  regulating  procedure — validity.  United  Railroads  y-  Superior  Court 
(Cal.),  199. 

Intoxicating  liquors — different  offenses — constitutional  and  legislative  provisions  for  punish- 
ment.    Stout  V.  State  ex  rel.  Caldwell  (Okla.),  858. 

petition  for  license — validity  of  statute  discriminating  against  race.     Wade  v.  Horner 

(Ark.),  167.  Annotatid 

prohibition  of  possession  for  personal  use — validity.     Cortland  v.  Larson   (111.),  775. 

Annotated 
Jeopardy — equivalent  constitutional  provisions  with  respect  to  jeopardy.     Stout  v.  State  ex 

rel.  Caldwell  (Okla.),  858. 
Jury — right  to  jury  trial — pettv  offense  under  municipal  ordinance.     St.  Paul  v.  Robinson 

(Minn.),  845. 
Legislature — power  of  legislature  generally.     Idaho  Power,  etc.  Co.  v.  Blomquist    (Idaho), 

282. 
Loan  brokers — ^validity  of  statute  regulating.     Matter  of  Stephan  (Cal.),  617.  Annotated 

Municipal  corporations — powers  generally.     Akron  v.  McElligott    (Iowa),  692. 
Public  service   commissions — delegation   of   legislative  power   to   commission.  Idaho   Power, 

etc.  Co.  V.  Blomquist  (Idaho),  282. 

review  of  statute  creating.    Winnipeg  Electric  R.  Co.  v.  Winnipeg  (Can.),  181. 

Public  utilities — ^necessity  for  extension  of  public  utility — power  of  public  service  commission. 

Idaho  Power,  etc.  Co.  v.  Blomquist  (Idaho),  282.  Annotated 

necessity  of  regulation.    Idaho  Power,  etc.  Co.  v.  Blomquist  (Idaho),  282. 

power  of  state  to  regulate.    Idaho  Power,  etc.  Co.  v.  Blomquist  (Idaho),  282. 

rates — power  of  public  service  commission  to  fix.  Idaho  Power,  etc.  Co.  v.  Blom- 
quist (Idaho),  282. 

restriction  of  competition  between  public  service  corporations.     Idaho  Power,  etc. 


Co.  V.  Blomquist  (Idaho),  282. 
Races — ^segregation  of  races  in  residence  districts — validity  of  ordinance.     Carev  v.  Atlanta 

(Ga.),  1151. 
Real   property — legislative  power   over   real  property   titles.     Cona  v.   Henry   Hudson   Co. 

(N.  J.),  999. 
Rights  protected  by  constitution  generally.     Worthington  v.  District  Court   (Nev.),  1097. 
Schools — legislative  control  of  schools.     Board  of  Trustees  v.  Waugh    (Miss.),  622. 

statute  fixing  minimum  salary  of  teachers — validity.     Bopp  v.  Clark   (Iowa),  417. 

Annotated 

statute  prohibiting  secret  societies — validity.     Board  of  Trustees  v.  Waugh   (Miss.*, 

622.  Annotatfa 

Schools — statute  providing  for  employment  of  school  supervisors — validity.     Cross  v.  Fisher 
(Tenn.),  1092. 

statute  providing  for  transportation  of  pupils — ^validity.     Cross  v.  Fisher    (Tenn.), 

1092. 

Special  or  local  laws — reasonable  classification.    Worthington  v.  District  Court  (Xev.),  1097. 
Statutes — acquiescence  in  statute  for  long  period — effect  on  validity.    Worthington  v.  Dis- 
trict Court  (Nev.),  1097. 

presumption  of  constitutionalitv.     Board  of  Trustees  v.  W^augh   (Miss.),  522;  Stout 

V.  State  (Okla.),  858. 

title  and  subject-matter — act  relating  to  marriage  and  divorce.    Worthington  v.  Dis- 


trict Court  (Nev.),  1097. 

—  title  and  subject-matter — sufficiency  of  title  as  legislative  question.    Board  of  Trustees 
v.  Waurrh   (Miss.),  522. 

—  validity  generally.     Board  of  Trustees  v.  Waugh   (Miss.),  522. 

—  wisdom  of  statute — power  of  courts.     W^orthington  v.  District  Court    (Nev.),  1097. 


GENERAL  INDEX.  1321 

OONSTITUTIONAI.  IiAW  —  Continued. 

Streeta — ordinance  prohibiting  use  by  buainesB  vehicles — validity.  Barnes  v.  Essex  Co.  Park 
Commission  (N.  J.)*  968.  Annotated 

Taxation — exemption  from  taxation  of  money  loaned,  on  mortgage  security — ^validity  of 
statute.     State  v.  Alabama  Fuel,  etc.  Co.   (Ala.),  752.  Annotated 

special  assessments — validity  of  assessment  by  front  foot  rule.    Lyon  v.  Hyattsville 

(Md.),  765. 

CONSTRUCTION. 

See  Attorneys;  Bonds;  Contracts;  Descent  and  Distribntion;  Illegitimacy;  In- 
surance; Jury;  Partnership;  Physicians  and  Surgeons;  Pleading;  Public  Utili- 
ties; Statutes;  Suretyship;  Taxation;  Wills;  Words  and  Phrases. 

CONTEMPT. 

Evading  service  of  process  as  contempt.    Aarons  v.  State  (Miss.),  263. 

CONTINGENCY. 
See  Frauds,  Statute  of. 

CONTINGENT  FEES. 
See  Attorneys. 

CONTINUING   CONTRACTS. 
See  Limitation  of  Actions. 

CONTRACTS. 

Building  contracts — ^measure  of  damages  for  defective  performance.  Wiebener  y.  Peoples 
(Okla.),  748. 

practical  construction.     Wiebener  v.  Peoples   (Okla.),  748. 

recovery  for  substantial  performance.     Wiebener  v.  Peoples   (Okla.),  748. 

waiver  of  defects  by  acceptance  of  building.     Wiebener  v.  Peoples  (Okla.),  748. 

waiver  of  nonperformance.     Wiebener  v.  Peoples   (Okla.),  748. 

Construction — intent  to  purchase — intent  of  person  writing  contract.  Hyland  v.  Oregon 
Hassam  Paving  Co.   (Ore.),  941. 

place  of  payment-— admissibility  of  parol  evidence  to  show — contract  silent  in  that 

respect.    State  v.  Kenosha  Home  Tel.  Co.  (Wis.),  365.  Annotated 

place  of  payment — presumption.     State  v.  Kenosha  Home  Tel.  Co.  (Wis.),  366. 


Interference  with  contract  relations — liability  for  procuring  discharge  of  servant.     Johnson 
V.  ^tna  Life  Ins.  Co.   (Wis.),  603.  Annotated 

Public  utility — contract  for  public  utility — construction  bv  municipality.     State  v.   Water 
Supply  Co.   (N.  Mex.),  1290. 

contract  for  public  utility — ^practical  construction.     State  v.  Water  Supply  Co.   (N. 

Mex.),  1290. 

Time  of  essence  of  contract — ^necessity  for  express  provision.     W'iebener  v.  Peoples   (Okla.), 
748. 

Validity — building  contract — waiver  of  invalidity.     Gist  v.  Johnson-Carey  Co.    (Wis.),  460. 

contract  made  and  delivered  on  Sunday — effect  of  part  performance.     Gist  v.  John- 
son-Carey Co.  ( Wis. ) ,  460. 

contract  made  and  delivered  on   Sunday— estoppel   to  repudiate.     Gist  v.  Johnson- 


Carey  Co.  (Wis.),  460.  Annotated 

—  contract  to  procure  legislation.     Hyland  v.  Oregon  Hassam  Paving  Co.    (Ore.),  941. 

Annotated 

—  contract  to  procure  or  suppress  evidence.     Josephs  v.  Briant   (Ark.),  741. 

—  expectancy — assignment  by  prospective  heir  to  stranger.     Donough  v.  Garland   (111.), 
1238.  Antiotated 

expectancy — assignment  by  prospective  heir  to  stranger.     Simmons  v.  Ross    (111.), 


1256.  Annotated 

—  expectancy — assignment  by  prospective  heir  to  stranger.  Stevens  v.  Stevens  (Mich.), 

1269.  Annotated 

expectancy — assignment  by  prospective  heir  to  stranger.  Blackwell  v.  Harrelson  (8. 


Car. ) ,  1263.  Annotated 

—  expectancy — release   by  prospective  heir   to  ancestor.     Donough  v.   Garland    (III.), 
1238. 

invalid  contract — recovery  on  quantum  meruit.     Gist  v.  Johnson-Carey  Co.    (Wis.), 


460. 

—  new  contract   superseding  void  contract — sufficiency   of   evidence  to   show.     Gist   v. 
Johnson-Carey  Co.   (Wis.),  460. 

ratification  of  Sunday  contract.     Gist  v.  Johnson-Carey  Co.   (Wis.),  460. 


See  also  Antenuptial  Agreements;  Attorneys;  Beneficial  Associations;  Car- 
riers of  Passengers;  Executors  and  Administrators;  Frauds,  Statute  of; 
Infants;  Insurance;  I«andlord  and  Tenant;  Limitation  of  Actions;  Me- 
chanics' Liens;  Monopolies;  Partnership;  Pleading;  Release  and  Dis- 
charge; Suretyship. 
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CONTRIBUTION. 
See  Adjolnine  I^andowners. 

OONTBIB17TORY  NEGLIGENCE. 

Automobiles — collision  between  automobile  and  street  car — contributory  negligence  of  driver 
of  automobile.     Norman  v.  Charlotte  Electric  R.  Co.  (N.  Car.),  508. 

contributory  negligence  of  pedestrian  as  affecting  liability  for  injury  by  automobile. 

Deputy  V.  Kimmell  (W.  Va.),  656. 

Carriers  of  passengers — alighting  from  street  car  and  crossing  parallel  track  without  looking — 
contributory  negligence.    Louisville  R.  Co.  v.  Kennedy  (Ky.),  996.  Annotated 

failure  of  carrier  to  enforce  rule — contributory  negligence  of  passenger  in  violating 

rule.     Florida  East  Coast  R.  Co.  v.  Carter    (Fla,),  1299.  Annotated 

riding  on  locomotive  by  permission  of  engineer — contributory  negligence  of  infant. 


Lovejoy  v.  Denver,  etc.  R.  Co.   (Colo.),  1075. 
Imputed  negligence — negligence  of  driver  as  imputed  to  occupant  of  automobile.     Anthony 
V,  Kiefner  (Kan.),  264.  Annotated 

negligence  of  driver  as  imputable  to  occupant  of  vehicle.  Christopherson  v.  Minne- 
apolis, etc.  R.  Co.  (N.  Dak.),  683.  Annotated 

Infants — contributory  negligence  of  infant.  Cole  v.  Sloss-Sheffield  Steel,  etc.  Co.  (Ala.),  99; 
Deputy  V.  Kimmell  (W.  Va.),  656;  Soriero  v.  Pennsylvania  R.  Co.  (N.  J.),  1071;  Love- 
joy  V.  Denver,  etc.  R.  Co.  (Colo.),  1075. 

Master  and  servant — contributory  negligence  of  infant  servant — suflBciency  of  plea.  Cole  ▼. 
Sloss-Sheffield  Steel,  etc.  Co.   (Ala.),  99. 

employers*    liability    act — contributory   negligence   as   defense.     Cameron    v.    Pacific 

Lime,  etc.  Co.   (Ore.),  769. 

violation  of  rule  of  master — ^manner  of  pleading.     Cole  v.  Sloss-ShefBeld  Steel,  etc 


Co.  (Ala.),  99. 

Railroads — crossing  accident — effect  of  contributory  negligence  of  driver  of  vehicle.  Christo- 
pherson V.  Minneapolis,  etc.  R.  Co.  (N.  Dak.),  683. 

Streets  and  highways — fall  of  wall — injury  to  child  playing  in  street — contributory  n^li- 
gence.     Soriero  v.  Pennsylvania  R.  Co.   (N.  J.),  1071. 

CONVERSATIONS. 
See  Telegraphs  and  Telephones* 

CONVICTION. 

See  Witnesses. 

CORPORATIONS. 

Criminal  prosecution — ^how  originated.     State  v.  Taylor  (S.  Dak.),  1285. 

mode  of  acquiring  jurisdiction  of  corporation.     State  v.  Taylor  (S.  Dak.),  1285. 

Annotated 
Foreign  corporations — agent  for  service  of  process — validity  of  statute  designating.     VV.  J 
Armstrong  Co.  v.  New  York  Central,  etc.  R.  Co.  (Minn.)  336. 

exemption  from  attachment  as  nonresident.    Jennings  v.  Idaho  I},  etc.  Co.   (Idaho), 

359.  Annotated 

failure  to  comply  with  statute — pleading  noncompliance.     Standard  Fashion  Co.  v. 


Cummings  (Mich.),  413. 

—  jurisdiction  of  court — requisites  of  jurisdiction.     W.  J.  Armstrong  Co.  v.  New  York 

Central,  etc.  R.  Co.   (Minn.),  336. 

validity  of  service  of  process  on  agent  of  associated  corporations.     W.  J.  Armstrong 


Co.  V.  New  York  Central,  etc.  R.  Co.  (Minn.),  335. 

what    constitutes    doing    business    in    state.     Standard    Fashion    Co.    v.    Cummings 


(Mich.),  413. 

Joint  stock  companies— distinguished  from  corporation.     Barber  v.  Morgan  (Conn.),  102. 
Officers— eligibility — ^transfer   of   stock  to  person   to   permit   election   as   officer.     People   v. 

Lihme  (111.),  969.  Annotated 

Stockholders — meeting  of  stockholders — eflfect  of  failure  to  give  notice.     People  v.  Matthics- 

sen  (111.),  1036. 

meeting  of  stockholders — ^necessity  of  notice.     People  v.  Matthiessen   (111.),  1035. 

meeting  of  stockholders — waiver  of  notice.    People  v.  Matthiessen  (IlL),  1035. 

AnnotiUed 
Transfer  of  assets — ^rights  of  creditors.     Barber  v.  Morgan   (Conn.),  102. 
See  Also  Pnblie  Serrioe  Commissions;  Public  Utilities. 

CORROBORATION. 
See  Bastardy. 
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C08TSL 

Eminent  domain — costs  on  appeal — ^liability  of  landowner.    Music  y.  Big  Sandy,  etc.  E.  Co. 

(Ky.).  689. 
.  dismissal  of  proceeding — allowance  to  landowner— oosts  and  attorney's  fees.    Denver, 

.etc.  R.  Ca  y.  Mills  (Cola),  985. 

coxnxcTL, 

8e«  Mmaioipal  Corporatiena. 

COUNTIES. 

Powers — donation  to  state  education.    Heiskell  y.  Knox  County  (Tenn.),  1281. 

COUNTS. 
See  Pleadins* 

COURTS. 

Annulment  of  marriage — ^power  of  equity.     Wimbrough  v.  Wimbrough  (Md.),  920. 

Bills  and  notes — action  on  note — subsequent  loss  of  note — jurisdiction  of  court.     Austin  y. 
Calloway  (W.  Va.),  112. 

Corporatione— criminal  prosecution — ^mode  of  acquiring  jurisdiction  of  corporation.     State 
V.  Taylor   (S.  Dak.),  1285.  Annotated 

Criminal  jurisdiction— <lefect  in  information.     Bopp  v.  Clark  (la.),  417. 

Decision  holding  criminal  statute  inapplicable  to  particular  act--effect  of  reversal  of  de- 
cision.   State  y.  Longino  (Miss.),  371.  Annotated 

Diyorce — inherent  power  of  court  to  grant  divorce.     Worthington  y.  District  Court   (Nev.), 
1097. 

'   '  residence  essential  to  jurisdiction  of  court.     Worthington  y.  District  Court   (Nov.), 
1097. 

Etclusiye  or  concurrent  jurisdiction — superior  court  and  justice  of  the  peace.    Miami  Cop- 
per Co.  y.  State  (Ariz.),  494. 

Foreign  corporations — requisites  of  jurisdiction  of  court.    W.  J.  Armstrong  Co.  v.  New  York 
Central,  etc.  R.  Co.  (Minn.),  335. 

Hawaiian    courts — decisions    as    binding    Federal    Supreme    Court.      Kapiolani    Estate    y. 
Atcherley  (U.  S.),  142. 

Judicial  notice — judicial  notice  of  federal  statutes  by  state  courts.     Rowlands  y.  Chicago, 
etc.  R.  Co.  (Wis.),  714. 

legislative  journals.     Heiskell  v.  Knox  County   (Tenn.),  1281.  Annotated 

public  fiscal  affairs.     State  v.  Missouri,  etc.  R.  Co.   (Mo.)   949. 

Juvenile  courts— employments  forbidden  to  infants — singing  in  cafe.     In  re  Lundy  (Wash.), 

1007.  Annotated 

jurisdiction  of  married  infant.     In  re  Lundy   (Wash.),  1007.  Annotated 

jurisdiction  of  married  infant.     Stoker  v.  Gowans   (Utah),  1025.  Annotated 

order  of  probation — notice  to  parent.     Stoker  v.  Gowans   (Utah),  1025.      Annotated 

procedure  approved.     In  re  Turner   (Kan.),  1022.  Annotated 

procedure — ^vacating  commitment.     Board  of  Children's  Guardians  v.  Juvenile  Court 

(D.  C),  1019.  Annotated 

procedure — ^verification  of  complaint.     In  re  Turner  (Kan.),  1022.  Annotated 

proceedings  not  criminal.    In  re  Turner   (Kan.),  1022.  Annotated 

purpose  and  construction  of  statute.     In  re  Lundy  (Wash.),  1007.  Annotated 

purpose  of  statute.     In  re  Turner  (Kan.),  1022,  Annotated 


Prohibition — courts  subject  to  writ — Arkansas  probate  court.     Ferguson  v.  Martineau  (Ark.), 

421. 
Public  policy — right  of  court  to  formulate.    Northern  Pacific  R.  Co.  v.  Richland  Co     (N. 

Dak.),  574. 
Public  service  commissions — review  of  orders  of  commission.    People  v.  McCall    (N.   Y.), 

1042. 
review  of  statute  creating  commission.    Winnipeg  Electric  R.  Co.  v.  Winnipeg  (Can.), 

181. 
Schools-— consolidation   of   schools — discretion   of   board — ^judicial   control.     Cross   y.   Fisher 

(Tenn.),  1092. 
Btare  decisis — application  of  doctrine  to  rule  of  evidence.    Williams  v.  Kidd   (Cal.),  703. 

See  Also  AUmonj;  AmendmeiLts;  Appeal  and  Error;  Certiorari;  Injunotions; 
Trial. 

COVEN  Airrs. 

See  Deeds. 

CREATION. 
See  Partnership. 
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CRIMINAI.  I^W. 

Abduction — aufficiency  of  indictment.     State  v.  Sanders   (La.)>  ^05. 

Adultery — connivance  by  injured  spouse.     State  v.  Ayles  (Ore.),  738.  Annotated 

elements  of  offense — necessity  of  joint  criminal  intent.    State  v.  Ayles  (Ore,),  738. 

indictment — allegation  of  prosecution  by  injured  spouse.     State  v.  Ayles  (Ore.),  738. 

Assault  with  intent  to  kill — evidence  for  jury.     State  v.  Gould   (Mo.),  855. 

Banks — receiving  deposit  when  insolvent — proof  of  authority  of  cashier.     Skarda  v.   State 
(Ark.),  586. 

receiving  deposit  when  insolvent — ^proof  of  insolvency.     Skarda  v.  State   (Ark.),  686. 

receiving  deposit  when  insolvent — sufficiency  of  indictment  against  cashier.     Skarda 

V.  State  (Ark.),  686. 

receiving  deposit  when  insolvent — variance  as  to  deposit.     Skarda  v.  State   (Ark.), 

686. 

receiving   deposit  when   insolvent — ^what   constitutes   deposit — check   on   same   bank. 

Skarda  v.  State    (Ark.),  686.  Annotated 

receiving  deposit  when  insolvent — ^when  bank  is  insolvent.     Skarda  v.  State   (Ark.), 


586. 
Burglary — evidence — ^proof  of  other  offenses.     State  v.   Corcoran    (Wash.),   531. 

unauthorized  entry  of  employee  as  burglary.     State  v.  Corcoran   (Wash.),  531. 

Annotated 
Corporations — criminal  prosecution — how  originated.     State  v.  T&,ylor    (S.  Dak.),  1285. 

criminal  prosecution — mode  of  acquiring  jurisdiction  of  corporation.     State  ▼.  Taylor 

(S.  Dak.),  1286.  Annotated 

False  pretenses — ^giving  worthless  check  as  false  pretense.    State  v.  Foxton  (Iowa),  727. 

Annotated 
proof  of  other  similar  offenses.     State  v.  Foxton   (Iowa),  727. 

sufficiency  of  complaint.     State  v.  Solomon    (Wis.),  309. 

Homicide — evidence — admissibility  of  evidence  procured  through  detectaphone.     Brindley  v. 
State  (Ala.),  177.  Annotated 

evidence— -<ieclarations    of    accused    before    and    after   homicide.     Brindley    v.    State 

(Ala.),  177. 

evidence — declarations    of    coconspirator    after    homicide — admissibility   in   evidence. 


Brindley  v.  State  (Ala.),  177. 

—  evidence — footprints  of  animal.     Brindley  v.  State  (Ala.),  177. 

—  evidence — sufficiency — ^homicide   resulting   from   set-gun.     Schmidt   v.    State    (Wis.), 
107. 

information — grammatical  error.    State  v.  Gould   (Mo.),  855. 


Indictment  and  information — amendment  of  indictment — prejudice  to  accufled.  State  v.  Fox- 
ton  (Iowa),  727. 

defect  in  information  as  affecting  jurisdiction  of  court.     Bopp  v.  Clark  (Iowa),  417. 

Injunctions— power  of  court  to  enjoin  criminal  proceedings.     Ferguson  ▼.  Martineau  (Ark.), 

421;  Carey  v.  Atlanta  (Ga.),  1151. 

Insanity  of  defendant — time  when  issue  may  be  tried.     Ferguson  v.  Martineau  (Ark.),  421. 

Annotated 

Intoxicating  liquors— different  offenses — constitutional  and  legislative  provisions  for  punish- 
ment.    Stout  v.  State  ex  rel.  Caldwell   (Okla.),  858. 

Jeopardy — action  for  penalty  as  jeopardy.     Stout  v.  State  «c  rel.  Caldwell    (Okla.),  858. 

action  for  penalty — right  to  plead  jeopardy  before  criminal  prosecution.     Stout  v. 

State  ex  rel.  Caldwell   (Okla.),  858. 

equivalent  constitutional  provisions  with  respect  to  jeopardy  as  equivalent.     Stout 


V.  State  ex  rel.  Caldwell  (Okla.),  858. 

when  jeopardy  attaches.     State  v.  Gould   (Mo.),  856. 


Plea — refusal  of  accused  to  plead — failure  of  court  to  enter  plea.    State  v.  Gould  (Mo.),  855. 
Preliminary  examination — right  of  accused  person.     State  v.   Solomon    (Wis.),   309. 

Annotated 
Seduction — evidence — reputation  of  defendant.  Bishop  v.  State  (Tex.),  379'.  Annotated 
Statutes — decision  holding  statute  inapplicable  to  act--decision  subsequently  overruled.  State 

v.  Longino  (Miss.),  371.  Annotated 

Verdict — sufficiency — guilty  as  charged  in  information.     State  v.  Croiild  (Mo.),  B56. 
What  constitutes  crime — statutory  misdemeanor.     Bopp  v.  Clark  (Iowa),  417. 

See  also  Graiid  Jury;  Juvenile  Courts;  Libel  and  Slaader;  MJiHtrfimg  P3roie« 
oution;  Proseouting  Attorneys;  Wltnessea. 

ORITICISM. 
See  Grand  Jury* 

CROSS-EXAMINATION. 
See  Bastardy;  Witnesses. 

CROSSINGS, 

See  Railroads. 
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DAMAGES. 

Building  contracts — ^measure  of  damages  for  defective  performance.     Wiebener  v.   Peoples 

(Okla.),  748. 
Death  by  wrongful  act — measure  of  damages  generally.    Korab  v.  Chicago,  etc.  R.  Co.  (Iowa), 

637. 
Ejectment — recovery  in  ejectment — damages  for  detention.     Gibbs  v.  Bidier   (Md.),  833. 
Eminent  domain — measure  of  damages — generally.    Brack  v.  Baltimore  (Md.),  880. 
measure  of  damages — indirect  damages  and  benefits.    Music  v.  Big  Sandy,  etc.  R.  Co. 

(Ky.),  689. 
measure  of  damages — ^taking  part  of  tract  of  land.    Music  v.  Big  Sandy,  etc.  R.  Co. 

(Ky.),  689. 

reduction  of  damages— offer  of  privilege  to  landowner.    Brack  v.  Baltimore  (Md.),  880. 


Evidence — physician's  fees — value  of  lost  time.    Florida  East  Coast  R.  Co.  v.  Carter   (Fla.), 

1299. 
Excessiveness — ^personal  injurie»— reversal  for  excessivenesa  of  verdict.     Rosenberg  v.  Dahl 

(Ky.),  1110. 

personal  injuries — ^what  is  excessive  verdict.  Rowlands  v.  Chicago,  etc.  R.  Co.  (Wis,), 

714. 

Libel  and  slander — ^mitigation  of  damages — intoxication  as  mitigation.     Alderson  v.  Kahle 
(W.  Va.),  661.  Annotated 

mitigation  of  damages — ^propriety  of  instructions.    Alderson  v.  Kahle  (W.  Va.),  661.- 

mitigation  of  damages — provocation  as  mitigation.    Alderson  v.  Kahle  (W.  Va.),  661. 

Monopolies — breach  of  agreement  not  to  engage  in  business — necessity  for  proof  of  damage. 

Finch  V.  Michael  (N.  Car.),  382. 

DEADLY  WEAPONS. 
Bee  Weapons. 

DEATH  BY  WRONGFUI.  ACT. 

Damages — measure  of  damages  generally.    Korab  v.  Chicago,  etc.  R.  Co.   (Iowa),  637. 

Dependents — ^brother  or  sister  as  dependent.    Kenney  v.  Seaboard  Air  Line  R.  Co.  (N.  Car.), 
460. 

Evidence — ^habits  and  character  of  deceased.    Chicago,  etc.  R.  Co.  v.  Gunn   (Ark.),  648. 

Annotated 

Employers'  liability  act — removal  of  limitation  on  amount  of  recovery  for  death  by  wrongful 
act.    Cameron  v.  Pacific  Lime,  etc.  Co.  ( Ore. ) ,  769. 

Illegitimate  child — right  of  person  other  than  parent  to  recover  for  death.    Kenney  v.  Sea- 
board Air  Line  R.  Co.   (N.  Car.),  460.  Annotated 

Nature  of  action.    Watson  v.  Adams  (Ala.),  666. 


DEBTOR  AHD 
See  Corporations;   Partnersliip* 

DECEDENTS'  ESTATES. 
See  Desoent  And  Distributioii)  Executors  and  Administrators* 

DECISIONS. 
Seo  Appeal  and  Error;  Comrta. 


See  Alimony. 


DEEDS. 


Covenants— conclusiveness  against  covenantor  of  judgment  against  covenantee — ^necessity  of 
notice  to  defend  eviction  proceeding.    Kapiolani  Estate  v.  Atcherley  (U.  S.),  142. 

deed  by  husband  and  wife — covenants  as  binding  wife.    Agar  v.  Street  (Mich.),  618. 

Delivery— declarations  of  grantor  as  to  delivery — admissibUity.  Williams  v.  Kidd  (Cal.), 
703.  Annotated 

deposit  for  delivery  after  grantor's  death— effect  as  passing  title.    Williams  v.  Kidd 


(Cal.),  703. 

—  deposit  for  delivery  after  grantor's  death — presumption.     Williams  v.  Kidd   (Cal.), 
703. 

—  evidence  as  to  delivery.     Williams  v.  Kidd   (Cal.),  703. 

—  "execution"  of  deed  as  including  delivery.    Williams  v.  Kidd  (Cal.),  703. 

—  requisites — intent  to  transfer  present  title.     Williams  v.  Kidd   (Cal.),  703. 
what  constitutes  delivery.    Williams  v.  Kidd  (Cal.),  703. 


Grantor— effect  of  omission  of  grantor's  name  from  body  of  deed.     Agar  v.  Street   (Mich.), 
518,  Annotated 
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DEEDS  —  G«mtimiiefl» 

Husband  and  wife — deed  by  husband  and  wife — effect  on  separate  interest  of  wife»    Axax-  v. 

Street  (Mich.),  518.  ^ 

Quitclaim  deed — effect  as  conveying  after-acquired  title.     Blackwell  v.  Harrelaoa    (S.  Car.). 
1263.  o  ^  ,\  f. 

See  «!■•  HomestoAfl;  Recerdiac  Acts;  Bee  Judioata^ 

DEFAITZiTS. 
See  JndcnteiLts. 

DEFnrmoxs. 

See  Words  amd  Phrases. 


DELEGATION  OF  POWERS* 
See  Publlo  Serviee  Comatissioiui. 


See  Bomds;  Deeds;  Frauds,  Statute  of(  Sales. 

DEMURRAGE. 
See  Carriers  of  Goods. 


See  PleadiiLK, 

DEPEXDENTS. 
See  Death  by  Wrongful  Aet. 

DEPOSIT. 
See  Deeds;  EmineBt  Domaia* 

DBPOSniOXS. 

Adverse  party — right  to  use  depoeition.    Jonas  v.  South  Covington,  etc.  St.  R.  Co.  (Ky.),  965, 

DEPOSITS. 
See  Banks. 

DESCENT   AND   DISTRIBUTION. 

Expectancy — assignment  by  prospective  heir   to   stranger — ^validity.     Donough   v.    Garlanil 
(III.),  1238.  Annotated 

assignment  by  prospective  heir  to  stranger — ^validity.     Simmons  v.  Ross   (111.),  1256. 

Annotated 

assignment  by  prospective  heir  to  stranger — ^validity.     Steveas  v.  Stevens    (Mich.), 

1259.  Annotated 

assignment    by    prospective    heir    to    stranger — ^validity.      Blackwell    v.    Harrelson 

(S.  Car.),  1263.  Annotated 

release  by  prospective  heir  to  ancestor — ^validity.    Donough  t.  (Garland  (111.),  1238. 


Illegitimacy — inheritance  through  illegitimate — construction  of  statute.     Trout  v.  Bumetto 

(S.  Car.),  911. 
Lapsed  legacy— descent— right  of  ancestor  of  deceased  legatee.    Lamar  ▼.  Crosl^  (Ky.),  1033, 


See  DiTeroe. 

DESTINATION. 
See  Carriers  ef  Passencers* 

DETECTAPHONE. 
See  Erideaee. 

DICTOGRAPB. 
See  Eridemee. 

DIRECTION  OF  VERDICT. 
See  Verdict. 
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DISMISSAI.  ANJO   NONSUIT. 

Eminent  domain — dismissal  of  proceeding — allowance  to  landowner — allowance  out  of  deposit 
to  secure  award.    Denver,  etc.  R.  Co.  v.  Mills  (Colo.),  975. 

dismissal  of  proceeding — allowance  to  landowner — costs  and  attorney's  fees.    Denver, 

etc.  R.  Co.  V.  Mills  (Colo.),  986. 

See  also  Appeal  amd  Error. 

DISTRICT   OF  COI.UMBIA. 

Building  regulations — force  and  effect.    Fowler  v.  Koehler  (D.  C),  1161. 

DIVORCE. 

Alimony — ^power  to  modify  decree — ^past  due  instalments.    Bolton  v.  Bolton  (N.  J.),  938. 
Desertion — conduct  of  husband's  relatives  as  excuse.     Marshak  v.  Marshak    (Ark.),  206. 

Annotated 
Evidence — letters  written  by  parties  after  suit  began.    Marshak  v.  Marshak  (Ark.),  206. 
Inherent  power  of  court  to  grant  divorce.    Worthington  v.  District  Court  (Nev.),  1097. 
Residence — ^residence  as  essential  to  jurisdiction  of  court.     Worthington  v.  District  Court 
(Nev.),  1097. 

residence  within  state — ^validity  of  statutory  requirement.    Worthington  v.  District  Court 

(Nev.),  1097. 

Right  to  divorce  statutory.     Worthington  v.  District  Court   (Nev.),  1097. 
Special  law  relating  to  divorce — validity.     Worthington  v.  District  Court  (Nev.),  1097. 
See  alee  Statutes. 

DOCinCENTS. 
See  Erideiiee. 

DOGS. 
See  Aiilmals. 

DOING   BUSINESS. 
See  Foreign  Corporatioma. 

DOORS. 

See  Streets  and  Higliways. 

DRAINAGE. 

Sewers — power  to  extend  system.    Lyon  v.  Hyattsville  (Md.),  765. 

special  assessment — ^necessity  of  benefit  to  property  owner.    Lyon  v.  Hyattsville  (Md.), 

766. 

special  assessment — notice  of  assessment — property   in  name  of  another.     Lyon  v. 


Hyattsville  (Md.),  765. 

—  special   assessment — sewer   extension — ^paralleling   old   sewer.     Lyon   y.   Hyattsville 
(Md.),  765. 

—  special  assessment — validity  of  assessment  by  front  foot  rule.     Lyon  v.  Hyattsville 
(Md.),  766. 


See  Automobiles;  Vehieles. 

DURESS. 
See  Marriage. 

EASEMENTS. 

Homestead— creation  of  easement  against  homestead — necessity  for  Bignature  by  husband  and 
wife.    Lindell  v.  Peters  (Minn.),  1130. 

EJECTMNT. 

Judgment  in  ejectment — ^res  judicata  as  to  damages  for  detention.    Gibbs  ▼.  Didier  (Md.),  833. 

res  judicata  as  to  rent.     Gibbs  v.  Didier   (Md.),  833. 

New  trial  in  ejectment — statutory  right.    Guaranteed  Investment  Go.  v.  Van  Metre  (Wis.), 
664.  Annotated 

Recovery  in  ejectment— damages  for  detention.    Gibbs  v.  Didier  (Md.),  833. 

ELECTIONS. 

Closing  polls — statute  fixing  time  as  directory.    In  re  Chagrin  Falls  (Ohio),  1004. 

validity  of  votes  received  after  closing  time.    In  re  Chagrin  Falls   (Ohio),  1004. 
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ZXECTIOX8  —  ContiiLiied. 

Registration  of  voters — vote  by  person  not  registered — ^validity.  Clayton  v.  Prince  (Minn.), 
407.  Annotated 

Room  for  voting — ^irregularity  in  arrangement — effect.     Cramer's  Election  Case    (Pa.),  914. 

Annotated 
See  also  Mimioipal  Corporatioms. 

EI.ECTRIOITT. 

Electricians — municipal  regulation.    Akron  v.  McElligott  (Iowa),  692.  Annotated 

Electrolysis — power  of  public  service  commission  to  regulate.     Winnipeg  Electric  R.  Ck>.  v. 

Winnipeg  (Can.),  181. 
Extension  of  electrical  plant — power  of  public  service  commission  to  determine  necessity. 

Idaho  Power,  etc.  Co.  v.  Blomquist  (Idaho),  282. 
Poles — aright  to  maintain — acquirement  of  right  by  prescription.     Postal  Telegraph   Co.  v. 

Forster  (Ore.),  070.  Afmotated 

ELEVATORS. 

Carrier  of  passengers— owner  of  devator  as  carrier  of  passengers.     Dibbert  v.  Metropolitan 

Investment  Co.  (Wis.),  924. 
Fall  of  elevat<Mr — possibility  of  discovering   latent  defect — sufficiency  of  evidence.     Dibbert 

V.  Metropolitan  Investment  Co.   (Wis.),  924. 
presumption  of  negligence  from  fall  of  elevator.    Dibbert  v.  Metropolitan  Investment 

Co.  (Wis.),  924. 

BIJOIBILITT. 
See  CorporatioBS. 

ELKS. 
See  Taxation. 

EMINENT  DOlfAIN. 

Appeal — liability  of  landowner  for  costs.    Music  v.  Big  Sandy,  etc.  R.  Co.  {Ky.),  689. 
Bad  faith  in  bringing  proceeding.    Denver,  etc.  R.  Co.  v.  Mills  (Colo.),  985. 
Damages — amount  of  allowance — review  on  appeal.     Brack  v.  Baltimore   (Md.),   880. 

measure  of  damages — generally.     Brack  v.  Baltimore    (Md.),  880. 

measure  of  damages — indirect  damages  and  benefits.    Music  v.  Big  Sandy,  et^**-  R-  Co. 

(Ky.),  689. 

measure  of  damages — ^taking  part  of  tract  of  land.    Music  v.  Big  Sandy,  etc.  K*.  Co. 

(Ky.),  689. 

reduction  of  damages — offer  of  privilege  to  landowner.    Brack  v.  Baltimore  (Md.),  B^- 


Dismissal  of  proceeding — allowance  to  landowner — allowance  out  of  deposit  to  secure  awan^- 

Denver,  etc.  R.  Co.  v.  Mills    (Colo.),  985. 
allowance  to  landowner— costs  and  attorney's  fees.     Denver,   etc.  R.   Co.  v.  Mills    ^ 

(Colo.),  985.  v 

Evidence — admissibility  of  photograph  of  other  property.     Hubbell  v.  City  of  Des  Moines        \ 

(Iowa),  692. 
admissibility   of   photograph   of   property   taken.     Hubbell   v.   City   of   Des   Moines 

<Iowa),  592. 

land  bordering  on  stream — admissibility  of  surveyor's  field  notes  showing  meander 


line.    Hubbell  v.  City  of  Des  Moines  (Iowa),  592. 

Railroads — right  of  railroad   to  condemn   water  over  which   right   of  way   is  constructed. 
Connellsville,  etc.  R.  (Do.  v.  Markleton  Hotel  dlo.    (Pa.),  1213.  Annotated 

Streets— change  of  grade — right  of  abutting  owner  to  damages.     Spokane  v.  Ladies'  Benevo- 
lent Society   (Wash.),  367. 

Value  of  property  taken — admissibility  of  evidence  as  to  price  paid  for  similar  property, 
Hubbell  V.  City  of  Des  Moines  (low^a),  692.  Annotated 

availability  for  reservoir   purposes — admissibility  of  evidence.     Brack  v.   Baltimore 

(Md.),  880. 

evidence — proof  of  offer  to  buy  remaining  land.     Music  v.  Big  Sandy,  etc.  R.   Co. 


(Ky.),  689. 

evidence — value  of  adjacent  lands.     Music  v.  Big  Sandy,  etc.  R.  Co.   (Ky.),  689. 

propriety  of  instructions.    Hubbell  v.  City  of  Des  Moines   (Iowa),  692. 

See  also  Appeal  and  Error. 

EMPLOYERS*  UABILITT  ACTS. 

Contributory  negligence  as  defense.     Cameron  v.  Pacific  Lime,  etc.  Co.  (Ore.),  769. 
Death  by  wrongful  act — limitation  on  amount  of  recovery  removed  by  state  act.     Camertm 
V.  Pacific  Lime,  etc.  Co.  (Ore.),  769. 
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EMPIX>TERS'  LIABIUTT  ACTS  —  Oomtlaued. 

Federal  employers'  liability   act — dependents  of  deceased — brother  or   sister   as  dependent. 
Kenney  v.  Seaboard  Air  Line  R.  Go.   (N.  Car.),  450. 

employees  within  act — machinist  in  repair  shop.     Shanks  t.  Delaware,  etc.  R.   Co. 

(N.  Y.),  467.  Annotated 

necessity  of  pleading  act  in  action  brought  thereunder.     Rowlands  v.  Chicago,  etc. 

R.  Co.    (Wis.),  714. 

verdict  by   less  than  whole  number  of  jurors — validity.     Minneapolis,   etc.   R.   Co. 

T.  Bombolis  (U.  S.),  505.  Annotated 

who  may  recover  for  death  of  illegitimate  child.     Kenney  v.  Seaboard  Air  Line  R. 


Co.    (X.  Car.),  450.  Annotated 

Scope  of  state  act.    Cameron  v.  Pacific  Lime,  etc.  Co.  (Ore.),  769. 
Statutes  repealed  by  state  act.    Cameron  v.  Pacific  Lime,  etc.  Co.  (Ore.),  769.  Annotated 

ENOAOINO  m  BUSINESS. 
See  MoBopolles. 

EHOINEEBS. 
See  Carriers  of  PasaeiiKera. 

ENGINES. 

See  NuisABeea. 

EN  VENTRE  SA  MERE. 
See  ITITllls. 

EQUITT. 

Submission  on  bill  and  answer — answer  to  be  taken  as  true.    Lyon  v.  Hyattsville  (Md.),  765. 
See  also  Courts. 

ESTIMATE. 

Relative  weight  of  estimate  and  actual  measurement.    lalor  v.  City  of  New  York  (N.  Y.), 
672.  Annotated 

ESTOPPEI.. 

Contract  made  and  delivered  on  Sunday — estoppel  to  repudiate.     Gist  v.  Johnson-Carey  Co. 
(Wis.),  460.  Annotated 

Partition  agreement— operation  as  estoppel.    Blackwell  v.  Harrelson  (S.  Car.),  1263. 

EVICTION. 
See  Deeds. 

EVIDENCE. 

Admissions  and  declarations — declarations  of  accused  before  and  after  homicide — admissibility 
in  evidence.    Brindley  v.  State  (Ala.),  177. 

declarations  of  co-conspirator   after  homicide — admissibility   in   evidence.     Brindley 

V.  State  (Ala.),  177. 

declarations  of  grantor  as  to  delivery  of  deed — admissibility.    Williams  v.  Kidd  (Cal.) , 

703.  Annotated 

injury  to  servant — subsequent  installation  of  safety  device — ^admissibility.     Cameron 

V.  Pacific  Lime,  etc.  Co.   (Ore.),  769. 

repairs  or  changes  subsequent  to  accident.    Korab  v.  Chicago,  etc.  R.  Co.  (Iowa),  637. 


Ante  mortem   statement  of   witness — admissibility   to   contradict   testimony   of   plaintiff  in 

action.    Florida  East  Coast  R.  Co.  v.  Carter   (Fla.),  1299. 
Appellate  decision  with  respect  to  evidence — effect  on  subsequent  trial.     Korab  v.  Chicago, 

etc.  R.  Co.   (Iowa),  637. 
Banks— receiving  deposit  when  insolvent — proof  of  authority  of  cashier.     Skarda  v.   State 

(Ark.),  586. 

receiving  deposit  when  insolvent — proof  of  insolvency,     Skarda  v.  State   (Ark.),  586. 

Bastardy — admissibility  of  evidence  as  to  relations  of  complainant  with  others.     State  v. 

Brunette  (N.  Dak.),  340. 

admissibility  of  evidence  as  to  reputation  of  defendant.    State  v.  Brunette  (N.  Dak.), 

340. 

admissibility  of  evidence  of  promise  of  marriage  by  defendant.     State  v.  Brunette 


(N.  Dak.),  340. 

—  improper  cross-examination  of  complainant.     State  v.  Brunette    l^*  Dak.),  340. 
necessity  of  corroboration  of  complainant.     State  v.  Brunette   (T^-  X>ak.),  340. 


Bills  and  notes — ^action  on  note — subsequent  loss  of  note — admissibility  qI  aecondaTv  evidence. 
Austin  V.  Calloway   (W.  Va.),  112.  ^ 

Add.  Cas.  1916E. — 84. 


^M 
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EVIDENCE—  ComtinaecL 

Burden  of  proof  of  negligence — effect  of  statute.    Florida  East  Coast  R.  Co.  y.  Carter  (Fla.), 

1299. 
Burglary — ^proof  of  other  offenses.    State  v.  Corcoran  (Wash.),  531. 
Conspiracy — proof  of  circumstances.     Brindley  v.   State    (Ala.),  177. 
Contract  to  procure  or  suppress  evidence — validity.    Josephs  v.  Briant  (Ark.),  741. 
Damages— evidence — physician's  fees — value  of  lost  time.    Florida  East  Coast  R.  Co.  y.  Ctirter 

(Fla.),  1299. 
Death  by  wrongful  act — evidence — habits  and  character  of  deceased.     Chicago,  etc.  R.  Co. 

v.  Gunn  (Ark.),  648.  Afmotatwi 

Deeds — evidence  as  to  delivery  of  deed.     Williams  v.  Kidd   (Cal.),  703. 
Depositions — right  of  adverse  party  to  use.    Jonas  v.  South  Covington,  et<j.  St.  R.  Co.  (Ky.), 

965. 
Detectaphone — admissibility  of  evidence  procured  through  detectaphone.     Brindley  v.  State 

(Ala.),  177.  Annotated 

Documentary  evidence — police  station  blotter.     Carroll  v.  Parry   (D.  C),  971. 
Eminent   domain — land   bordering   on   navigable   stream — admissibility   of   surveyor's   notes 

showing  meander  line.     Hubbell  v.  City  of  Des  Moines   (Iowa),  592. 
photograph   of  other  property — admissibility   in  evidence.     Hubbell  v.  City  of   Des 

Moines  (Iowa),  592. 

photograph  of  property  taken — admissibility   in  evidence.     Hubbell   v.  City  of   Des 


Moines  (Iowa),  592. 

—  price  paid  for  similar  property — admissibility  in  evidence.     Hubbell  ▼.  City  of  Des 
Moines   (Iowa),  592.  Annotated 

—  proof  of  offer  to  buy  remaining  land.    Music  v.  Big  Sandy,  etc.  R.  Co.  (Ky.),  689. 
value  of  adjacent  lands — admissibility  of  evidence  as  to.    Music  v.  Big  Sandy,  etc. 


R.  Co.    (Ky.),  689. 

value  of  land  condemned — availability  for  reservoir  purposes — admissibility  of  evi- 


dence.   Brack  v.  Baltimore  (Md.),  880. 
Expert  and  opinion  evidence — admissibility  of  nonexpert  evidence  as  to  speed  of  automobile. 
Hiscock  V.  Phinney    (Wash.),  1044. 

examination  of  expert — use  of  scientific  books.    State  v.  Brunette  (N.  Dak.),  340. 

Annotated 
Fact  or  conclusicm — reason   for  discharge  of  employee.     Johnson   v.   .^<tiia  Life   Ins.   Co. 

(Wis.),  603. 
False  pretenses — ^proof  of  other  offenses.     State  v.  Foxton   (Iowa),  727. 
Fraud — ^vacation  of  judgment — evidence  required.     Malone  v.  Topfer    (Md.),  1272. 
Homicide — evidence — ^footprints  of  animal.     Brindley  v.  State   (Ala.),  177. 
Impeachment  of  witness — former  conviction — ^how  proved.     State  v.  Foxton  (Iowa),  727. 

testimony  before  grand  jury.     State  v.  Ayles   (Ore.)   738. 

Indemnity — admissibility  of  evidence  that  defendant  is  indemnified  against  liability.  Wat- 
son V.  Adams  (Ala.),  566;  Cameron  v.  Pacific  Lime,  etc.  Co.  (Ore.),  769. 

Insanity — suicide  as  evidence  of  insanity.    Ledy  v.  National  Ck>uncil  (Minn.),  486. 

Judicial  notice — ^judicial  notice  of  federal  statutes  by  state  courts.  Rowkinda  v.  Chicago, 
etc.  R.Co.  (Wis.),  714. 

legislative  journals.    Heiskell  v.  Knox  County   (Tenn.),  1281.  Annotated 

public  fiscal  affairs.    State  v.  Missouri,  etc.  R.  Co.   (Mo.),  949, 

Letters — admissibility  of  testimony  of  postmaster  to  prove  mailing  of  letter.  Josephs  v. 
Briant  (Ark.),  741. 

contents  of  lost  letter — ^secondary  evidence.    Josephs  y.  Briant  (Ark.),  741. 

typewritten  letter — proof  of  authorship.    Josephs  v.  Briant   (Ark.),  741. 

Libel  and  slander — proof  of  colloquium  and  innuendo.     Age-Herald  Pub.  Go.  v.  Waterman 

(AU.),  900. 
Malicious  prosecution — acquittal  as  evidence  of  want  of  probable  cause.    Williams  v.  Pullman 

Co.   (Minn.),  374.  Annotated 

Negligence — proof  of  negligence — ^variance  from  pleading.    Deputy  v.  Kimmell  (W.  Va.),  656. 
Parol  evidence — admissibility  to  explain  contingent  fee  contract  of  attorney.    Myers  v.  Bender 

( Mont. ) ,  245. 

admissibility  to  show  contents  of  lost  memorandum  within  statute  of  frauds.     Vai 

Boskerck  v.  Torbert  (U.  S.),  171.  Annotated 

admissibility  to  show  place  of  payment— <K)ntract  silent  in  that  respect.     State  v. 


Kenosha  Home  Tel.  Co.    (Wis.),  365.  Annotated 

Presumptions — deposit  of  deed  for  delivery  after  grantor's  death.    Williams  v.  Kidd   (Cal.i. 
703. 

place  of  payment — contract  silent  in  that  respect.     State  v.  Kenosha  Tome  Tel.  Co. 

(Wis.),  365. 

presumption  of  negligence  from  fall  of  elevator.     Dibbert  y.  Metropolitan  Investment 

Co.  (Wis.),  924. 

statutes — presumption  of  constitutionality.     Board  of  Trustees  v.   Waugh    (Miss.  i. 


522;  Stout  v.  State  (Okla.),  858. 

—  trial — failure  to  request  submission  of  issue.    Gist  v.  Johnson-Carey  Co.  (Wis.),  460. 
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ZnriDENCE  —  ContiiLiied. 

Prosecuting  attorney  a — statement  by  prosecuting  attorney — admissibility  in  evidence.    RigginB 
V.  State  (Md.),  1117. 

Race  to  which  person  belongs — admissibility  of  evidence.    Medlin  v.  County  Board  of  Educa- 
tion (N.  Car.),  300. 

Seduction — evidence — reputation  of  defendant.    Bishop  v.  State  (Tex.),  379.  Annotated _ 

Stare  decisis — application  of  doctrine  to  rule  of  evidence.     Williams  v.  Kidd  (Cal.),  703. 

Statutes — evidence    of    enactment — conclusiveness    of    journals.      Heiskell    v.    Knox    County 
(Tenn.),  1281. 

Street  railways — ^violation  of  speed  ordinance  as  evidence  of  negligence.     Norman  v.  Char- 
lotte Electric  R.  Co.  (N.  Car.),  608. 

Telephone  conversation  as  evidence — ^necessity  of  identifying  speaker.    Carroll  v.  Parry  (D.  C.) 
071.  Annotated 

Value  of  land — evidence  as  to  availability  for  particular  use.    Myers  v.  Bender  (Mont.),  245. 

Weight  and  sufficiency — agency — sufficiency  of  evidence  to  show  relation.    Rosenberg  v.  Dahl 
(Ky.),  1110. 

annulment  of  marriage — sufficiency  of  evidence  of  duress.    Wimbrough  v.  Wimbrough 

(Md.),  020. 

circumstantial  evidence — weight.     Watson  v.  Adams   (Ala.),  665. 

contract — sufficiency  of   evidence  to  show  new  contract  superseding   void   contract. 


Gist  V.  Johnson-Carey  Co.  (Wis.),  460. 
—  divorce — letters  written  by  parties  after  suit  begun — ^weight.     Marshak  v.  Marshak 
(Ark.),  206. 

elevator — possibility  of  discovering  latent  defect — sufficiency  of  evidence.     Dibbert  v. 


Metropolitan  Investment  Co.   (Wis.),  024. 

—  gas  company — liability  for  escape  of  gas — sufficiency  of  evidence.     Manning  v.   St. 
Paul  Gaslight  Co.   (Minn.),  276. 

—  homicide  resulting  from  set-gun — sufficiency  of  evidence.    Schmidt  v.  State  (Wis.),  107. 
malicious   prosecution — ^want   of   probable   cause — sufficiency   of   evidence.     Williams 


V.  Pullman  Co.  (Minn.),  374. 

—  marriage — sufficiency  of  evidence  of  marriage.     Stoker  v.  Gowans   (Utah),  1025. 

—  measurement — relative  weight  of  estimate  and  actual  measurement.    Lalor  v.  City  of 
New  York  (N.  Y.),  572.  Annotated 

—  mistake — sufficiency  of  evidence  of  mistake.    Lindell  v.  Peters   (Minn.),  1130. 
mortgage — sufficiency  of  evidence  as  to  consideration.     Stevens  v.  Stevens    (Mich.), 


1259. 

—  number  of  witnesses  as  affecting  weight  of  evidence.    Music  v.  Big  Sandy,  etc.  R.  Co. 
( Ky. ) ,  689. 

—  positive  and  inferential  evidence — relative  weight.     Johnson  v.  iStna  Life  Ins.  Co. 
( Wis. ) ,  603. 

—  positive  and  negative  evidence — relative  weight.     Philadelphia,  etc.  R.  Co.  v.  Gatta 
(Del.),  1227. 

positive  and  negative  evidence — what  testimony  is  negative.    Philadelphia,  etc.  R.  Co. 


V.  Gatta  (Del.),  1227. 

—  railroads — record  of  movement  of  railroad  trains — weight.     St.  Louis  Southwestern 
R.  Co.  V.  Mitchell  (Ark.),  317. 

trusts  and  trustees — accounting — sufficiency  of  evidence  as  to  disbursement.     Stev^is 


V.  Stevens  (Mich.),  1259. 

See  ala«  Appeal  and  Error;  InatraotioBs;  New  Trial;  Witaeaaes. 

EXAMINATtOH. 
See  Criminal  I«aw« 


See  Banks. 

EXCAVATIONS. 
See  Mines  and  Mineral*. 

EXCEPTIONS. 
See  Appeal  and  Error* 


See  Stock  Ezokangea. 

EXCLUSIVE   JtJRISDICTION. 
See  Courts. 

EXECUTION. 
See  Deeds. 
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EXECUTIONS. 
See  ReoordinK  Acts« 

EXECUTORS  AND  ADMINISTRATORS. 

Action  by  executor  or  administrator — pleading — necessity  for  allegation  that  suit  be  bronght 
in  representative  capacity.    Austin  v.  Calloway   (W.  Va.),  112.  Annotated 

pleading — sufficiency  of  allegation  as  to  promise  to  pay.    Austin  ▼.  Calloway  (W.  V&.)» 

112. 

Appraisement — assets  not  within  requirement.     Austin  v.  Calloway    (W.  Va.),  112. 
See  Also  LlmitAtlon  of  Aotioiuu 

EXEMPTION. 
See  Taicatloau 


See  Deaoent  and  Dtatributloa. 

EXPERT  EVIDENCE. 
See  Erlfleiiee. 

EXPERT  WITNESSES. 
See  Witnesses. 

EXPRESS    CONTRACTS. 
See  Pleading. 

FACTS. 
See  Evidenoe. 

FAXSE  PRETENSES. 

Complaint — sufficiency.    State  v.  Solomon  (Wis.)  309. 

Evidence — ^proof  of  other  offenses.     State  v.  Foxton   (Iowa),  727. 

What  constitutes  false  pretense — giving  worthless  check.    State  y.  Foxton   (Iowa),  727. 

Anmoiated 

FEDERAL  COURTS. 
See  Courts;  Removal  of  Canses. 

FEDERAL  EMPLOYERS'  LIABILITY  ACT. 
See    Employers'    Liability    Aets. 

FEDERAL  STATUTES. 
See  Judicial  Notice. 


See  Attonteys. 


What  is  ferryboat.    Lake  Tahoe  R.  etc.  Co.  v.  Roberts  (Cal.),  1196. 

FIRE  ESCAPES. 

Duty  of  landlord  to  provide  fire  escape.    Clarke  v.  Yukon  Investment  Co.  (Wash.),  625. 

Annotated 

FIRE  INSURANCE. 

Live  stock — effect  of  temporary  absence  of  stock  from  designated  location.    Rosenthal  t. 
Insurance  Co.  (Wis.),  395.  Annotated 

FISCAL  AFFAIRS. 
See  Judicial  Notice. 

FO  OTPRINTS. 


FOREIGN    CORPORATIONS. 

Attachment— exemption  of  foreign  corporation  a»  nonresident.    Jennings  y.  Idaho  R.  etr. 
Co.  (Idaho),  359.  Annotated 
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FOREIGN  CORPORATXOira  —  Oontimiiefll. 

Doing  business — what  constitutes  doing  business  in  state.  Standard  Fashion  Co.  v.  Cum- 
mings   (Mich.);  413. 

Jurisdiction  of  court — requisites  of  jurisdiction.  W.  J.  Armstrong  Co.  v.  New  York  Central, 
etc.  R.  Co.   (Minn.),  335. 

Noncompliance — failure  to  plead — review.     Standard  Fashion  Co.  ▼.  Cummings  (Mich.),  413. 

Service  of  process  on  foreign  corporation — ^validity  of  service  on  agent  of  associated  corpora- 
tions.    W.  J.  Armstrong  Co.  v.  New  York  Central,  etc.  R.  Co.  (Minn.),  335. 

validity  of  statute  designating  agent  for  service.     W.  J.  Armstrong  Co.  v.  New  York 

Central,  etc.  R.  Co.   (Minn.),  335.  Annotated 

FORMER  JEOPARDY. 

See  Jeopardy. 

FRANCHISES. 
See  PnbUo  Utilities. 

FRAUD. 

Vacation  of  judgment  for  fraud — evidence  required.     Malone  v.  Topfer   (Md.),  1272, 

FRAUDS,  STATUTE  OF. 

Contract  not  to  be  performed  within  year— contract  depending  on  contingency.  Myers  v. 
Saltry  (Ky.),  1134.  Annotated 

Memorandum — parol  proof  of  lost  memorandum.    Van  Boskerck  v.  Torbert   (U.  S.),  171. 

Annotated 

sufficiency  of  memorandum — sale  of  goods.    Van  Boskerck  v.  Torbert  (U.  S.),  171. 

Part  performance — verbal  agreement  to  divide  estate — effect  of  part  performance.  Simmons 
V.  Ross   (111.),  1256. 

Sale  of  goods — delivery  avoiding  statute  of  frauds — proving  delivery  under  particular  con- 
tract.    Van  Boskerck  v.  Torbert  (U.  S.),  171. 

OAS. 

Extension  of  mains — reasonableness  of  order  of  public  service  commission.     People  v.  McCall 

(N.  Y.),  1042. 
Gas  company — liability  for  injury  caused  by  escapd  of  gas — instructions.     Manning  v.  St. 

Paul  Gaslight  Co.   (Minn.),  276.  Annotated 

GENERAL  APPEARANCE. 

See  Appearance. 

GRADES. 
See  Streets  and  Hisl^waya. 

GRAMMATICAL  ERROR. 
See   Homioide. 

GRAND  JURY. 

Report  criticising  public  officer — right  of  grand  jury  to  file.  Bennett  v.  Kalamazoo  Circuit 
Judge   (Mich.),  223.  Annotated 

Striking  report  from  records — procedure.  Bennett  v.  Kalamazoo  Circuit  Judge  (Mich.)j  223. 
See  also  Witnesses. 

GRANTOR. 
See  Deeds. 

GUARDL^NS. 

Fraudulent  claim  by  guardian — allowance  of  claim — right  of  ward  to  equitable  relief.  Kapio- 
lani  Estate  v.  Atcherl^  (U.  S.),  142. 

GUARD  RAILS. 
See  Railroads. 

HABITS. 
See  Death  by  Wronefvl  Aet. 

HANDCARS. 
See  Railroads. 
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HARMT«ESS  ERROR. 
See  Appeal  and  Error* 

HAWAII. 
See  Conrtfl. 

HOLIDAYS. 
Bee  Sundays  amd  Holidays. 

HOMESTEAD. 

Easement  against  homestead—creation — ^necessity  for  signature  by  husband  and  wife.    La- 

dell  V.  Peters  (Minn.),  1130. 
Reformation — right  to  reformation  of  conveyance  of  homestead.     Ldndell  v.  Peters   (Minn.), 

1130.  Annotated 

HOMICIDE. 

Evidence — admissibility  of  evidence  procured  through  detectaphone.    Brindley  v.  State  (Ala.), 
177.  Annotated 

declarations  of  accused  before  and  after  homicide.     Brindley  v.  State  (Ala.),  177. 

declarations  of  co-conspirator  after  homicide.     Brindley  v.  State  (Ala.),  177. 

footprints  of  animal.     Brindley  v.  State  (Ala.),  177. 

homicide  resulting  from  set-gun — sufficiency  of  evidence.    Schmidt  v.  State   (Wis.), 

107. 
Information — ^grammatical  error.    State  v.  Gould  (Mo.),  855. 

HORSES. 
See  Animals. 

HOSPITALS. 

Charitable  hospital — Pliability  for  acts  of  employees.    Hoke  v.  Glenn  (N.  Car.),  250. 

HUSBAND  AND  WIFE. 

Antenuptial    agreement   to    live   with    husband's   parents — ^validity.    Marshak    v.    Marshak 

(Ark.),  206. 
Deed  by  husband  and  wife — covenants  as  binding  wife.    Agar  v.  Street  (Mich.),  518. 

effect  on  separate  interest  of  wife.    Agar  v.  Street  (Mich.),  518. 

Injury  to  wife — claim  against  municipality — necessity  of  notice  of  claim.    Palmer  v.  Cedar 
Rapids  (Iowa),  558.  Anmotated 

See  also  Adultery;  DiToroe;  Homestead. 

II.LEOAL  CONTRACTS. 

Building  contracts — waiver  of  invalidity.    Gist  v.  Johnson-Carey  Co.  (Wis.),  460. 

Evidence — ^validity  of  contract  to  procure  or  suppress  evidence.    Josej^s  v.  Briant   (Ark.), 

741. 
Expectancy — assignment  by    prospective   heir   to   stranger — ^validity.    Donou^   v.    Garland 

(III.),  1238.  Annotated 

assignment  by  prospective  heir  to  stranger — ^validity.    Simmons  v.  Roes  (111.),  1256. 

Annotated 

assignment  by  prospective  heir  to  stranger — validity.    Stevens  v.  Stevens    (Mich.), 

1259.  Annotated 

assignment  by  prospective  heir  to  stranger — ^validity.     Blackwell  v.  Harrelson    (S. 

Car.),  1263.  Annotated 

release  by  prospective  heir  to  ancestor — ^validity.     Donough  v.  Garland  (111.),  1238. 


Legislation — contract  to  procure  legislation — ^validity.     Hyland  v.  Oregon  Hassan  Paving  Co. 

(Ore.),  941.  Annotated 

Quantum   meruit — invalid   contract — recovery  on  quantum   meruit.    Gist   v.   Johnson-Carey 

Co.   (Wis.),  460. 
Sunday  contracts — effect  of  part  performance.    Gist  v.  Johnson-Carey  Co.  (Wis.),  460. 

estoppel  to  repudiate.     Gist  v.  Johnson-Carey  Co.  (Wis.),  460.  Annotated 

ratification.    Gist  v.  Johnson-Carey  Co.   (Wis.),  460. 

sufficiency  of  evidence  to  show  new  contract  superseding  contract  made  on  Sunday. 

Gist  v.  Johnson-Carey  Co,   (Wis.),  460. 

validity   of   contract   made  and   delivered   on   Sunday.    Gist   v.    Johnson-Carey  Co. 


(Wis.),  460. 

See  also  Antenuptial  Asreements;  Release  and  Disoliari^. 

IIJJSOAIiLT. 

Meaning  of  term.     State  v.  American  Surety  Co.  (Idaho),  209. 


GENERAL  INDEX.  1335 

ILLEOITTMAOT. 

Death  of  illegitiioate  child — right  of  person  other  than  parent  to  recover.    Kenner  v.  Sea- 
board Air  Line  R.  Co.  (N.  Car.)>  450.  Awnoiated 
Inheritance  through  illegitimate — construction  of  statute.    Trout  v.  Bumette  (S.  Car.),  911. 

IMPEACHMENT. 
Sett  Witnesses. 

IMPLIED   CONTRACTS. 
See  IianfUord  and  Tenant;  Pleading. 


Meaning  of  term.    State  y.  American  Surety  Go.  (Idaho),  209. 

IMPROVEMENTS. 
See  Meohanios'  Uens. 

IMPUTED  NEOUGEKOE. 
See  Contrlbntory  Neslisenoe. 

INCONSISTENT   STATEMENT. 
See  Witnesses. 

INDEMNITY  INSURANCE. 

Evidence  that  defendant  in  action  is  indemnified  against  liability — admissibility.  Watson 
V.  Adams  (Ala.),  566;  Cameron  v.  Pacific  Lime,  etc.  Co.   (Ore.),  769. 

Indonnity  against  liability  of  physician  for  malpractice — construction  of  policy.  Seay  y. 
Georgia  Life  Ins.  Co.  (Tenn.),  1157.  Annotated 

mmCTMENT. 
See  Criminal  I«aw. 

INDIRECT   DAMAGES. 
See  Eminent  Domain. 

INDUCEMENT. 
See  Idbel  and  Slander. 

INFANTS. 

Attractive  nuisances — railroad  engine.    Lovejoy  v.  Denver,  etc.  R.  Co.  (Colo.),  1075. 

Contract  for  services — repudiation — right  of  infant  to  recover  for  services,  Yancey  y.  Boyce 
(N.  Dak.),  258.  Annotated 

Contributory  negligence  of  infant.  Cole  v.  Sloss-Sheffield  Steel,  etc.  Co.  (Ala.),  99;  Deputy 
v.  Kimmell  (W.  Va.),  656;  Soriero  v.  Pennsylvania  R.  Co.  (N.  J.),  1071;  Lovejoy  v. 
Denver,  etc.  R.  Co.  (Colo.),  1075. 

Injury  to  infant  servant — ^minor  illegally  employed — ^sufficiency  of  complaint.  Cole  y.  Sloss- 
Sheffield  Steel,  etc.  Co.  (Ala.),  99. 

Juvenile  courts — employments  forbidden  to  infants — singing  in  cafe.  In  re  Lundy  (Wash,), 
1007.  Annotated 

jurisdiction  of  married  infant.     In  re  Lundy   (Wash.),  1007.  Annotated 

jurisdiction  of  married  infant.     Stoker  v.  Gowans    (Utah),  1025.  Annotated 

order  of  probation — notice  to  parent.     Stoker  v.  Gowans  (Utah),  1025.        Annotated 

procedure  approved.     In  re  Turner   (Kan,),  1022,  Annotated 

procedure — vacating  commitment.     Board  of  Children's  Guardians  v.  Juvenile  Court 

(D.  C),  1019.  Annotated 

procedure — ^verification  of  complaint.     In  re  Turner   (Kan.),  1022.  Annotated 

proceedings  not  criminal.    In  re  Turner  (Kan.),  1022.  Annotated 

purpose  and  construction  of  statute.    In  re  Lundy    (Wash.),  1007.  Annotated 

purpose  of  statute.     In  re  Turner  (Kan.),  1022.  Annotated 


Maintenance — recovery  on  contract  to  maintain — sufficiency  of  pleading.    Myers  v.   Sal  try 

(Ky.),  1134. 
Seduction  of  daughter — right  of  mother  to  maintain  action.    Malone  Y.  Topfer  (Md.),  1272. 

Annotated 

See  aUo  Iiiatitati«n  ef  Aotiens;  Wills. 

INFERENCES. 
See  Trial. 
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INFERENTIAI.  EVIDENCE, 
See  ErldeiLce. 

INFORMATION. 
See  Criminal   Laxr. 

INITIATIVE  AND  REFERENDUM. 

Constitutional  provision  for  initiative  and  referendum — effect  on  legislative  power.  Eali^ 
V.  Knapp   (Ore.),  1061. 

INJUNCTIONS. 

Criminal  proceedings — power  of  court  to  enjoin.  Ferguson  v.  Martineau  (Ark.),  421;  Carey 
V.  Atlanta  (Ca.),  1151. 

Parties — proper  parties  in  action  to  enjoin  interference  with  possession  of  property.  Carey 
V.  Atlanta  (Ga.),  1151. 

Preliminary  injunction — power  to  modify  or  suspend  before  trial.  United  Railroads  v.  Su- 
perior Court  (Cal.),  1^.  Annotated 

statute  regulating  procedure — validity.     United  Railroads  v.  Superior  Court   (Cal.), 

199. 

Prohibition  against  issuance  of  injunction.    Ferguson  v.  Martineau  (Ark.)   421. 
Taxpayer's    action — enjoining   purchase    of    property— excessive    price.      Heiskell    v.    Knox 
County   (Tenn.),   1281. 

INNUENDO. 
See  Idbel  and  Slander. 

INSANITY. 

Carriers  of  passengers — duty  to  insane  passenger.  Weir  ling  v.  St.  Louis,  etc.  R.  Co.  (Ark.), 
253.  Annotated 

Criminal  proceeding — time  when  issue  of  insanity  of  defendant  may  be  tried.  Ferguson  v. 
Martineau  (Ark.),  421.  Annotated 

Suicide  as  evidence  of  insanity.    Ledy  v.  National  Council  (Minn.),  486.  Annotated 

INSOLVENCY. 
See  Banks;  Stook  EzohanKet. 

INSPECTION. 
See  Carriers  of  Passengers. 

INSTALMENTS. 
See  Alimony. 

INSTRUCTIONS. 

Comment  on  weight  of  evidence — propriety.     Florida  East  Coast  R.  Co.  v.  Carter   (Fla.,, 

1299. 
Limiting  instructions  to  evidence — ^necessity.     Florida  East  Coast  R.  Co.  ▼.  Carter   (Fla.), 

1299. 
Necessity  for  request.    Hiscock  v.  Phinney  (Wash.),  1044. 
Necessity  of  specific  objection  to  instruction.     Medlin  v.  County  Board  of  Education    (N. 

Car.),  300;  State  v.  Brunette  (N.  Dak.),  340. 
Time  for  requesting.     St.  Louis  Southwestern  R.  Co.  v.  Mitchell   (Ark.),  317. 
Use  of  word  "alibi"  in  civil  case — propriety.     Watson  v.  Adams  (Ala.),  565 

See  also  Appeal  and  Error;  Eminent  Domain;   Gas;  Jnvenile   Courts;  Idbel 
and  Slander;  Master  and  Servant;  Pleading. 

IXSURANCE. 

Benefit   insurance — amendment  of  bv-laws — effect  on  existing  contracts.     Ledy  v.  National 

Council  (Minn.),  486. 
Construction   of  policy — construction  against  insurer.     American   Surety   Co.   ▼.   Pangbum 

(Ind.),  1126. 

construction  in  favor  of  indemnity  to  insured.    Rosenthal  v.  Insurance  Co.   (Wis.), 

395. 

construction  to  give  effect  to  intent  of  parties.    Seay  v.  Georgia  Life  Ins.  Co.  (Tenn.), 


1157. 

liberal  construction — standard  policy.    Rosenthal  v.  Insurance  Co.   (Wis.),  395. 


Fire  insurance — insurance  of  live  stock — effect  of  temporary  absence  of  stock  from  desijrnated 
location.     Rosenthal  v.  Insurance  Co.  (Wis.),  395.  Annotated 

Indemnity  insurance — admissibility  of  evidence  that  defendant  in  action  is  indemnified  against 
liability.     Watson  v.  Adams   (Ala.),  505;  Cameron  v.  Pacific  Lime,  etc.  Co.   (Ore.),  769. 
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INSURANCE  —  Continued. 

Indemnitj  insurance — indemnity  against  liability  of  physician  for  malpractioe— construction 
of  policy.     Seay  v.  Georgia  Life  Ins.  Co.  (Tenn.),  1157.  Annotated 

Marine  insurance — right  to  maintain  single  action  against  several  underwriters.  Fish  v. 
Vanderlip  (N.  Y.),  160. 

INTENT. 
See   Adnltery;   Contr«ets;   Deeds;   Marriage;   Partnership;   Statntes. 

INTEREST. 

Attorneys'  fees — interest  on  attorneys'  fees.    Myers  v.  Bender  (Mont.),  245.  Annotated 

See  alse  Usury. 

INTERFERENCE  WITH  CONTRACT  REIiATIONS. 

See  Contracts. 

rNTERNATIONAL  I<AW. 

Right  of  belligerent  power  to  requisition  neutral  property.    The  Zamora  (Eng.),  233. 

War — prize — effect  of  orders  in  council.     The  Zamora   (Eng.),  233.  Annotated 

INTERROGATORIES. 

Request  for  special  interrogatories — interrogatories  as  to  evidentiary  facts — denial  proper. 
Korab  v.  Chicago,  etc.  R.  Co.  (Iowa),  637. 

INTERSTATE  COMMERCE. 

Carriers  of  goods — demurrage — power   of   state   to   regulate.     Michigan   Central   R.   Co.   T. 

Michigan  Rd.  Com.   (Mich.),  605.       '  Annotated 

Freight    rates — interstate   shipment — duty    of    carrier    to    collect   lawful    rate.     Central    of 

Georgia  R.  Co.  v.  Southern  Ferro  Concrete  Co.   (Ala.),  376. 
Freight  undercharges — 'interstate   shipment — liability   for  payment.     Central  of  Georgia  R. 

Co.  V.  Southern  Ferro  Concrete  Co.   (Ala.),  376.  Annotated 

INTOXIGATIKG  I.IQTTORS. 

Intoxication  as  justification  or  mitigation  of  slander.     Alderson  v.  Kahle  (W.  Va.),  561. 

Annotated 

Penalty — ^action  for  penalty — ^nature  of  proceeding.     Stout  v.  State  ex  rel.  Caldwell  (Okla.), 

858.  Annotated 

action  for  penalty — ^nature  of  proceeding.     Commonwealth  v.  American  Express  Co. 

(Ky.),  876.  Annotated 

Personal  use — ^prohibition  of  possession  for  personal  use — validity.  Cortland  v.  Larson 
(111.),  776.  Annotated 

Punishment— different  offenses — constitutional  and  legislative  provisions  for  punishment. 
Stout  V.  State  ex  rel.  Caldwell    (Okla.),  858. 

Races — petition  for  license — validity  of  statute  discriminating  against  race.  Wade  v.  Horner 
(Ark.),  167.  Annotated 

ISSUES. 
See  Trial. 

JEOPARDY. 

Equivalent  constitutional  provisions  with  respect  to  jeopardy.    Stout  v.  State  ex  rel.  Caldwell 

(Okla.),  868. 
Penalties — action  for  penalty  as  jeopardy.     Stout  v.  State  ex  rel.  Caldwell   (Okla.),  858. 

right  to  plead  jeopardy  before  criminal  prosecution.    Stout  v.  State  ex  rel.  Caldwell 

(Okla.),  868. 

When  jeopardy  attaches — ^jury  sworn  before  arraignment.     State  y.  Gould    (Mo.),  866. 

JOINDER   OF   ACTIONS. 

See  Actions. 

JOINDER  OF  COUNTS. 

See   Pleading. 

JOINT    INTEJfT. 
See  Adultery. 

JOINT  STOCK  COMPANIES. 
See  Corporations. 
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JOI7SNAI.S. 

See  Statutes, 

JUDGES. 

Change  of  judge — effect  of  giving  effect  to  affidavit  of  prejudice  filed  too  laie.     Dibbert  v. 
Metropolitan  Investment  Co.  (Wis,),  924. 

JUDGMENTS. 

Attorneys — extent  of  lien  on  judgment.    Matter  of  Heinsheimer  (N.  Y.),  384.  Annotated 

Bastardy — ^judgment — ^mode  of  ascertaining  facts.     State  v.  Brunette   (N.  Dak.),  340. 
Default   judgments — after   attempt  to  remove   cause — time   for   entry.     State  v.   American 
Surety  Co.  (Idaho),  209. 

after  remand  from  federal  court — validity.     State  v.  American  Surety  Co.    (Idaho). 

209. 

Res  judicata — ^action  settling  title  to  realty — conclusiveness  of  judgment  as  to  grantor  of 
defeated  claimant.     Telford  v.  McGillis    (Minn.),  157.  Annotated 

action   settling  title  to  realty — persons  concluded  generally  by   judgment.     Telford 

V.  McGillis   (Minn.),  167. 

ejectment — ^judgment  as  res  judicata  with  respect  to  damages  for  detention.     Gibbs 

V.  Didier  (Md.),  833. 

ejectment — judgment  as  res  judicata  with  respect  to  rent.    Gibbs  v.  Didier  (Md.),  833. 

persons  concluded  by  judgment — persons  not  parties.    Fish  v.  Vanderlip  (N.  Y.),  1.50. 
persons  concluded  by  judgmentr— third  person  assisting  defense.     Fish  v.  Vanderlip 


(N.  Y.),  150.  Atmotatcd 

Vacation — action  by  another  for  same  cause.    Malone  y.  Topfer  (Md.),  1272. 

existence  of  defense — failure  to  present.     Malone  v.  Topfer   (Md.),  1272. 

fraud — evidence  required.     Malone  v.  Topfer   (Md.),  1272. 

when  granted  generally.     Malone  v.  Topf6r    (Md.),  1272. 

Validity — entry  of  judgment  on  holiday — validity.    State  v.  Gould  (Mo.),  856.        Annotated 

judgment  against  defendant  not  served — ^who  may  object.     Rosenberg  ▼.  Dahl  (Ky.), 

1110. 

See  aU«  Allatoay;  Appeal  amd  Error;  Deeds;  Pleadlns* 

JUDIOIAI.  NOTICE. 

Federal  statutes — ^judicial  notice  by  state  courts.    Rowlands  v.  Chicago,  etc.  R.  Go.  (Wis.) ,  714. 
Legislative  journals — ^judicial  notice.    Heiskell  v.  Knox  County  (Tenn.),  1281.  Annotated 

Public  fiscal  affairs — judicial  notice.    State  v.  Missouri,  etc.  R.  Go.  (Mo.),  049. 

JUDICIAI.  SALES. 
See  Recordlns  Acts. 

JTTRISmCTION. 
See  Courts;  JuTenile  Courts. 

JURY. 

Right  to  jury  trial — petty  offense  under  municipal  ordinance.    St.  Paul  v.  Robinson  (Minn.) , 

845. 
Verdict  by  less  than  whole  number  of  jurors — validity  in  action  to  recover  penalty.    Miami 

Copper  Co.  v.  State  (Ariz.),  494.  Annotated 

V.  Bombolis   (U.  S.),  605. 

validity  in  action  under  federal  employers*  liability  act.     Minneapolis,  etc  R.  Co. 

See  also  AmeBdmeiitB;  G^aad  Jury. 

JUSTICES  OF  THE  PEACE. 

Jurisdiction — exclusive  or  concurrent — superior  court  and  justice  of  the  peace.    Miami  Copper 
Co.  v.  SUte  (Ariz.),  494. 

JUVENILE  COURTS. 

Employment  forbidden  to  infants — singing  in  cafe.    In  re  Lundy  (Wash.),  1007.  Annotated 

Jurisdiction — jurisdiction  of  married  infant.     In  re  Lundy  (Wash.),  1007.  Annotated 

jurisdiction  of  married  infants.    Stoker  v.  Gowans  (Utah),  1025.  Annotated 

Order  of  probation — notice  to  parent.     Stoker  v.  Gowans  (Utah),  1025.  Annotated 

Procedure — procedure  approved.    In  re  Turner  (Kan.),  1022.  Annotated 

vacating  conunitment.     Board  of  Children's  Guardians  v.  Juvenile  Coiirt    (D.   C), 

1019.  Annotated 

verification  of  complaint.    In  re  Turner  (Kan.),  1022. 


Statutes — purpose  and  construction  of  statute.    In  re  Lundy  (Wash.),  1007.  Annotated 

purpose  of  statute.    In  re  Turner   (Kan.),  1022.  Annotated 

See  also  Appeal  aad  Error. 
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ULNBIfORD  AND  TENANT. 

Fire  eseapeB — duty  of  Uadlord  to  provide.    Clarke  v.  Yukon  Investment  Co.  (Wash.),  625. 

Annotated 
Leases — condition  against  assignment — ^waiver  of  breach.     Kanawha-Gauley  Coal,  etc.  Co.  v. 
Sharp  (W.  Va.),  786;  McGhee  v.  Cox  (Va.),  842. 

provision  for  attorney's  fee — amount  allowed.     Samuels  v.  Ottinger    (Cal.),  830. 

Possession  of  premises — duty  of  landlord  to  put  tenant  into  possession.     McGhee  v.   Cox 

(Va.),  842. 
Kent — ^assignment  of  lease — liability  for  rent.     Kanawha-Gauley   Coal,   etc.   Co.  v.    Sharp 

(W.  Va.),  786.  Annotated 

assignment  of  lease — liability  for  rent.    Samuels  v.  Ottinger  ( Cal. ) ,  830.  Annotated 

assignment  of  lease — liability  for  rent.    Gibbs  v.  Didier  (Md.),  833.  Annotated 

assignment  of  lease — liability  for  rent.     Gibbs  v.  Didier  (Md.),  837.  Annotated 

assignment  of  lease — liability  for  rent.     McGhee  v.  Cox   (Va.),  842.  Annotated 

defenses — disturbance  of  possession.    McGhee  v.  CJox  (Va.),  842. 

distinction  between  "rent"  and  "royalty."     Saulsberry  v.   Saulsberry  (Ky.),   1223. 

Annotated 

implied  contract  to  pay  rent.     Samuels  v.  Ottinger    (Cal.),  830. 

■■     re-entry  by   lessor — right  to  recover   rent  subsequently   accruing.     Gibbs   v.   Didier 
{Md.),833. 
Repairs — duty  of  landlord  to  repair.     Clarke  v.  Yukon  Investment  Co.   (Wash.),  625. 

IiAPSED  LEGACIES. 
See  Desoout  and  Distribntiomt 

ULST  CLEAB  CHANCE. 
See  NeKllKeuoe, 

LAW  OF  CASE. 
See  Appeal  and  Error. 


Soe  Landlord  and  To; 


LEOACIZ». 
Soo  Deseont  and  Distribntioi 

LEGISLATION. 
See  niegal  Contracts. 

LEGISLATIVE  JOURNALS. 
See  Statutes. 


Lost  letter — proof  of  contents  by  secondary  evidence.     Josephs  v.  Briant   (Ark.),  741. 
Mailing  of  letter — admissibility  of  testimony  of   postmaster  to   show.     Josephs  v.   Briant 

(Ark.),  741. 
Transaction  with  decedent — competency  of  witness  to  testify  as  to  letter  received  from  person 

since  deceased.    Josephs  v.  Briant  (Ark.),  741.  Annotated 

Typewritten  letter — proof  of  authorship.    Josephs  v.  Briant  (Ark.),  741. 

Soo  also  DiToroo. 

LIABILITY  INSURANCE. 
See  Indemnity  Insurance. 

LIBEL  ANB  SLANDER. 

Actionable  words — ^imputation  of   fraudulent  dealing.     Age-Herald   Pub.    Co.   v.   Waterman 
(Ala.),  900. 

language  not  imputing  crime.     Brown  v.  Elm  City  Lumber  Co.  (N.  Car.),  831. 

words  used  in  qualified  sense — question  for  jury.     Alderson  v.  Kahle   (VV.  Va.),  561. 

Damages — aggravation  of  damages — repetition  of  libel.     Age-Herald  Pub.  Co.  v.  Waterman 

(Ala.),  900. 

mitigation  of  damages — intoxication  as  mitigation.     Alderson  v.   Kahle    (W.   Va.), 

561.  Annotated 

mitigation  of  damages — propriety  of  instructions.     Alderson  v.  Kahle  (W.  Va.),  561. 

mitigation  of  damages — provocation  as  mitigation.    Alderson  ^-  Kahle  (W.  Va.),  561. 

Kvidence — proof  of  colloquium  and  innuendo.    Age-Herald  Pub.  Co   «.  \^^^^^^^*^  (Ala.),  900. 
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LIBEIi  AND  SliANDER  —  CoBtiuved. 

Pleading — amendment  of  complaint.    Age-Herald  Pub.  Co.   (Ala.),  900. 

matters  of  inducement  and  colloquium.     Age-Herald  Pub.  Co.  v.  Waterman    (Ala.), 

000. 

office  of  innuendo.    Age-Herald  Pub.  Co.  v.  Waterman  (Ala.),  900. 

sufliciency  of  common-law  count  for  defamation.    Alderson  y.  Kahle  (W.  Va.),  561. 


Privileged  communications — altercation  over  property  rights.     Alderson  v.  Kahle   (W.  Va.), 

561. 
availability  of  defense   of  privilege  in   action   for   statutory   slander.     Alderson   v. 

Kahle  (W.  Va.),  561. 

instruction  ignoring  defense  of  privilege.    Age-Herald  Pub.  Co.  v.  Waterman   (Ala.), 


900. 

—  report  by  secretary  of  credit  association.    London  Assoc,  y.  Greenlands  (Eng.),  535. 
statement  in  respi.nse  to  extra-judicial  assertion  of  claim.    Brown  v.  Elm  City  Lumber 


Co.    (N.  Car.),  631.  Annotated 

Publication  of  libel — what  constitutes.    Brown  v.  Elm  City  Lumber  Co.  (N.  Car.),  631. 
Repetition  or   republication  by  others — liability  of  author  of  libel.     Age-Herald  Pub.   Co. 

V.  Waterman    (Ala.),  900.  AnnnSated 
liability  of  persons  repeating  libel.    Age-Herald  Pub.  Co.  v.  Waterman   (Ala.),  900. 

LICEKSE. 

Railroads — use  of  tra^k  as  amounting  to  implied  license.     Curd's  Administratrix  v.  Cincin- 
nati, etc.  R.  Co.  (Ky.),  614. 

LICENSES. 
See  Aniiiials;  Intozioatins  liquors. 


Bee  Attorneys;  Meolianios'  Idems;  Pmrtaersliip. 

UMITATION  OF  ACTIONS. 

Acknowledgment  removing  bar  of  statute — ^acknowledgment  by  client  of  debt  to  attorney. 
Lloyd  V.  Coote  &  BaU   (Eng.),  434.  Annotated 

listing  of  debt  by  executor.    Lloyd  v.  Coote  &  Ball  ( Eng. ) ,  434. 

Amendment  of  pleading — new  cause  of  action  stated.     Age-Herald  Pub.  Co.  v.  Waterman 

(Ala.),  900;  Philadelphia,  etc.  R.  Co.  v.  Gatta   (Del.),  1227. 
Continuing  contract — contract  to  maintain  child  until  maturity — when  statute  of  limitations 

begins  to  run.    Myers  v.  Sal  try  (Ky.),  1134. 
Part  payment  by  one  of  two  makers  of  note — effect  of  starting  statute  running  anew  as  to 

other  maker.    Macaulay  v.  Schurman   (Hawaii)    1206. 

LIVE  STOCK. 
See  Fire  Insnraneo. 

LOAN  B&OEERS. 

Statute  regulating  loan  brokers — validity.    Matter  of  Stephan  (Cal.)»  617.  Amotot^d 

LOANS. 
See  Mortgases. 

LOCAL  LAWS. 
See  ConstltiitioBal  Lanr. 

LOCOMOTIVES. 
See  Carriers  of  PasseiiKorfl. 

LOST  INSTRUMENTS. 

Bills  and  notes — action  on  note — subsequent  loss  of  note — abatement  of  action.     Austin  ▼. 
Calloway  (W.  Va.),  112. 

action  on  note — subsequent  loss  of  note — admissibility  of  secondary  evidence.    Austin 

V.  Calloway  (W.  Va.),  112. 

action  on  note— subsequent  loss  of  note — jurisdiction  of  court.    Austin  t.  Calloway 

(W.  Va.),  112. 

action   on   note — subsequent   loss   of  note — ^necessity   for   amendment   of  pleadings 


Austin  V.  Calloway   (W.  Va.),  112. 

See  also  Frauds,  Statute  of;  Letters. 


LOST  TIME. 
See    yalue. 
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MACHINISTS. 
See  Enaployevs'  Liabilitj  Aeta» 

MAIL  CRANES. 
See  Railroads. 

MAILS. 
See  Post  OIBoe. 

MAINS. 
See   Gas. 

MAINTENANCE. 
See  laf  ante. 

MAJORITY. 
See  Mvmieipal  CorporatioBS. 

MALICIOUS  PROSECUTION. 

Abatement  of  nuisance — proceeding  to  abate  nuisance  as  ground  for  action  for  malicious 
prosecution.     Wiffen  v.  Bailey   (Eng.),  489.  Annotated 

Probable  cause — acquittal  as  evidence  of  want  of  probable  cause.  Williams  v.  Pullman 
Co.    (Minn.),  374.  Annotated 

question  of  law  or  fact.     Williams  v.  Pullman  Co.   (Minn.),  374 ;  Carroll  v.  Parry 

(D.  C),  971. 

sufficiency  of  evidence.     Williams  v.  Pullman  Co.   (Minn.),  374. 


MALPRACTICE. 
See  Physicians  and  Sarseons. 

MANDATORY  STATUTES. 
See  Statnies. 

MANUFACTURERS'   APPLIANCES. 
See  Carriers  of  Passengers. 

MARINE  INSURANCE. 

Right  to  maintain  single  action  against  several  underwriters.     Fish  v.  Vanderlip   (N.  Y.), 
150. 

MARRIAGE. 

Aliens — marriage  of  woman  citizen  to  alien — effect.     Mackenzie  v.  Hare   (TJ.  S.),  645. 
Annulment  of  marriage — grounds — duress — ^marriage  to  escape  prosecution.     Wimbrough  t. 

Wimbrough   (Md.),  920. 

grounds — duress — sufficiency  of  evidence.     Wimbrough  v.  Wimbrough   (Md.),  920. 

grounds — ^intent   not   to   perform   marital   obligations.     Wimbrough   v.   Wimbrough 

(Md.),  920. 

power  of  equity.     Wimbrough  v.  Wimbrough   (Md.),  920. 


Evidence  of  marriage — sufficiency.     Stoker  v.  Gowans  (Utah),  1025. 
See  also  Bastard j;  Infants;  Statutes. 

MASTER  AND  SERVANT. 

Act  of  servant — liability  of  charitable  hospital.    Hoke  v.  Glenn   (N.  Car.),  250. 

liability  of  master  to  third  persons — scope  of  employment  of  servant.     Lovejoy  v. 

Denver,  etc.  R.  Co.   (Colo.),  1075. 

Contract    of   employment — reason    for   discharge  of   servant— evidence — fact   or   conclusion 

Johnson  v.  ^tna  Life  Ins.  Co.   (Wis.),  603. 
Injury   to   servant — assumption   of  risk — instruction   properly  refused.     Korab  v.   Chicago, 

etc.  R.  Co.  (Iowa),  637. 

automobile  owner — liability  to  chauffeur  for  personal  injuries.    Richardson  v.  Flower 

(Pa.),  1088.  Annotated 

contributory  negligence  of  infant — sufficiency  of  plea.     Cole  v.  Sloss- Sheffield  Steel, 

etc.  Co.   (Ala.),  99. 

emplovers*    liability    act — contributory   negligence   as    defense.      Cameron   v.    Pacific 

Limp,  etc.  Co.   (Ore.), '769. 

emplovers'  liability  act — limit  of  recovery  removed  bv  state  act.     Cameron  v.  Pacific 

Lime,  etc.  Co.  (Ore.)",  769. 

employers'   liability   act — scope  of   state   act.     Cameron   v.    Pacific   Lime,    etc.   Co. 


(Ore.),  769. 


1342  CITE  THIS  VOL.  ANN.  CAS.  1916E. 


MASTER  AND  SERVANT  —  Coatiaved. 

Injury  to  seryant — employers*  liability  act — statutes  repealed  by  state  act.     Gameroii  t- 

Pacific  Lime,  etc.  Co.   (Ore.),  769. 
evidence — subsequent  installation  of  safety  device.     Cameron  v.  Pacific  Lime,  etc. 

Co.  (Ore.),  769. 

' evidence — subsequent  repairs  or  changes.    Korab  v.  Chicago,  etc.  R.  Co.  (Iowa),  637. 

federal  employers'   liability  act — dependents  of   deceased — ^brother  or   sister   as  de- 


pendent.    Kenney  v.  Seaboard  Air  Line  K.  Co.  ( N.  Car. ) ,  450. 

—  federal  employers'   liability   act — employees  within   act — ^machinist  in   repair  shop. 

Shanks  v.  Delaware,  etc.  R.  Co.  (N.  Y.),  467. 

federal  employers'  liability  act — ^necessity  of  pleading  act  in  action  brought  there- 


under.    Rowlands  v.  Chicago,  etc.  R.  Co.   (Wis.),  714. 
—  federal  employers'  liability  act — ^verdict  by  less  than  whole  number  of  jurors — va- 
lidity.    Minneapolis,  etc.  R.  Co.  V.  Bombolis    (U.  S.),  505.  Annotated 
federal  employers'  liability  act — who  may  recover  for  death  of  illegitimate  child. 


Kenney  v.  Seaboard  Air  Line  R.  Co.  ( N.  Car. ) ,  450.  Annotated 

—  minor  illegally  employed — sufficiency  of  complaint.    Cole  v.  Sloss-Sheffield  Steel,  etc., 
Co.    (Ala.),  99. 

railroads — blocking  guard  rails  after  accident — admissibility  in  evidence.     Korab  v. 


Chicago,  etc.  R.  Co.   (Iowa),  637. 

—  railroads — duty  to  block  guard  rail.    Korab  v.  Chicago,  etc.  R.  Co.  (Iowa),  637. 

Annotated 

—  railroads — location  of  mail  crane  near  track.     Rowlands  v.   Chicago,  etc.   R.    Co. 
(Wis.),  714.  Annotated 

violation  of  rule  of  master — manner  of  pleading.     Cole  v.  Sloss-Sheffield  Steel,  etc 


Co.   (Ala.),  99. 

—  workmen's    compensation   act — termination    of   allowance.     Estate   of    Beck  with    v. 
Spooner   (Mich.),  887.  Annotated 

workmen's  compensation  act — what  constitutes  accident — rheumatism.    Glasgow  CobI 


Co.  V.  Welsh  (Eng.),  161. 

See  also  Burglary;  Contraets;  Infants;  Railroads;  Release  amd  IMsobarsa. 

MATERIAUCBH. 
See  Mechanios'  Liens. 

MATERIALS. 
See  Meohanios'  Liens. 


"May"  as  meaning  "must."    State  v.  American  Surety  Co.  (Idaho),  209. 

MEASUREMENT. 

Relative  weight  of  estimate  and  actual  measurement.    Lalor  v.  City  of  New  York  (N.  Y.)^ 
572.  Annotated 

MECHANICS'  LIENS. 

Estates  subject  to  lien — ^remainder.    Davis  v.  Mial  (N.  J.),  1028. 

Loss  of  lien — failure  to  comply  with  plans  and  specifications.     Maynard  t.  Lange   (Ore.), 

547.  Annotated 

Persons  entitled  to  lien — ^materialman.    Davis  v.  Mial  (N.  J.),  1028. 
Transportation  of  materials  to  be  used  in  connection  with  improvement — bright  to  mechanic*s 

lien.    Davis  v.  Mial  (N.  J.),  1028.  Annotated 

Waiver  of  lien — agreement  in  contractor's  bond  to  protect  owner  against  liens.    Maynard  y. 

Lange  (Ore.),  547. 

MEETINGS. 
See  Stoek  and  StoeUiolders« 

MEMORANDUM. 
See  Frauds,  Statute  of. 

MILITIA. 

Carriers  of   passengers — statute  prescribing   reduced   fare  for   militia — ^validity.     State   t. 
Missouri,  etc.  R.  Co.   (Mo.),  949. 

MINES  AND  MINERALS. 

Excavation  or  shaft  for  mining  purposes  as  nuisance.    Strong  v.  Brown  (Idaho),  482. 
Unguarded  excavation  or  shaft — liability  of  mine  owner  for  resulting  injuries.     Strong  v. 
Brown    (Idaho),  482.  Annotated 
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MINIMUM  SALARY. 
See  Sehools. 

BaNORS. 
See  laf aiitfl« 

MISDEMEANORS. 
See   Criminal  Iaw. 


Evidence  of  mistake — sufBcieney.    Lindell  v.  Peters  (Minn.),  1130L 

MITIGATION  OF  DAMAGES. 
See  Damages. 

MODIFICATION. 
See  Injimctioiis. 

MONOPOLIES. 

Agreement  not  to  engage  in  business — ^breach — ^necessity  for  proof  of  damage.     Finch  v. 

Michael   (N.  Car.),  382. 
what  constitutes  engaging  in  business.     Finch  y.  Michael   (N.  Gar.),  382. 


MORTGAGES. 

Consideration — sufficiency  of  evidence.     Stevens  v.  Stevens   (Mich.),  1259. 

Rent — ^mortgagee  of  leasehold  interest — liability  for  rent.     Gibbs  v.  Didier   (Md.),  833. 

Annotated 
Taxation— exemption  from  taxation  of  money  loaned  on  mortgage  security — ^validity  of  stat- 
ute.   State  ▼.  Alabama  Fuel,  etc.  Co.   (Ala.),  762.  Annotated 

MOTIONS. 
See  Pleadings. 

MT7NICIPAL  CORPORATIONS. 

Animals — ^power  of  municipality  to  license  dogs.    McPhail  v.  Denver  (Colo.),  1143. 
Automobiles — ^municipal  regulation — keeping  to  right  side  of  street.     Hiscock  v.   Phinney 
(Wash.),  1044.  Annotated 

municipal  regulation — validity  of  speed  ordinance.     Kalich  v.  Knapp    (Ore.),  1051. 

Annotated 
Bonds — statute  authorizing  issue — construction.    In  re  Application  of  State  (Okla.),  399. 

statute  authorizing  issue — effect  of  repeal   of  statute  on  pending  proceedings.     In 

re  Application  of  State  (Okla.),  399.  Annotated 

Claims  against  municipality — ^notice  of  claim — address  of  claimant.  Wagner  v.  City  of 
Seattle  (Wash.),  720.  Annotated 

notice  of  claim — injuries  provable.    Wagner  v.  City  of  Seattle  (Wash.),  720. 

notice  of  claim — ^injury  to  wife  or  child  of  plaintiff — ^necessity  of  notice.     Palmer  v. 

Cedar  Rapids   (Iowa),  558.  Annotated 

notice  of  claim — purpose  of  statutory  requirement.    Palmer  v.  Cedar  Rapids  (Iowa), 


558. 

—  notice  of  claim — right  to  amend.    Wagner  v.  City  of  Seattle  (Wash.),  720. 

notice  of  claim — sufficiency  of  notice  of  claim  by  parent  for  injury  to  child.    Ackeret 


V.  City  of  Minneapolis  (Minn.),  897. 
Council— election  of  officers— effect  of  disregarding  valid  ballot.     State  v.  Tyrrell    (Wis.), 
270. 

election  of  officers — failure  to  announce  and  certify  election.     State  v.  Tyrrell  (Wis.), 

270  . 

election  of  officers — right  of  council  to  reconsider.    State  v.  TVrrell  (Wis.),  270. 

legality  of  action  by  majority  of  quorum.     State  v.  Tyrrell  (Wis.),  270.    Annotated 


Electricians — municipal  regulation.     Akron  v.  McElligott   (Iowa),  692.  Annotated 

Ordinances — publication  on  holiday — ^validity.     St.  Paul  v.  Robinson    (Minn.),  845. 

Annotated 

violation  of  ordinance — right  to  jury  trial.     St.  Paul  v.  Robinson   (Minn.),  845. 

violation  of  speed  ordinance  as  evidence  of  negligence.     Norman  v.  Charlotte  Elec- 
tric R.  Co.   (N.  Car.),  508. 

Parks — ^maintenance — liability   of  municipality   for   personal  injuries.     Ackeret  v.   City  of 
Minneapolis   (Minn.),  897. 

Powers  generally.    Akron  v.  McElligott   (Iowa),  692. 

Public    service   corporations — municipal    regulation — review   by    p\iblic    s®^^^®®   commission. 
Cincinnati  v.  Public  Utilities  Commission   (Ohio),  1081.  Annotated 
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BffUNIOrPAIi  CORPOBATIONS  —  Continved. 

Races — segregation  of  races  in  residence  districts — ^validity  of  ordinance.     Carey  v.  Atlanta 

(Ga.),  1151. 
Sewers — power  to  extend  system.     Lyon  v.  Hyattsville  (Md.),  765. 
Street  railways — ^municipal  regulation  of  use  of  transfers.     St.  Paul  v.  Bobinson  (Minn.), 

845. 

S«e  also  Public  Utilities;  Streets  and  Hiehways. 

MUST. 

"May"  as  meaning  "must."    State  ▼.  American  Surety  Co.   (Idaho),  209. 

NAMES. 
See  Deeds. 

NEGATIVE  EVIDENCE. 
See  Evidence. 

NEGLIGENCE. 

Animals — runaway  horse — ^liability  of  owner  for  resulting  injuries.  Rosenberg  ▼.  Dahl  (Kj.), 
1110.  Annotated 

Attractive  nuisances — railroad  engine.     Lovejoy  v.  Denver,  etc.  R.  Co.  (Colo.),  1075. 

Automobiles — collision  between  automobile  and  bicycle — admissibility  of  nonexpert  evidence 
as  to  speed  of  automobile.     Hiscock  v.  Phinney  (Wash.),  1044. 

collision  between  automobile  and  bicycle — manner  of  collision  as  question  for  jury. 

Hiscock  V.  Phinney   (Wash.),  1044. 

collision   between   automobile  and   street  car — contributory   negligence  of  driver   of 

automobile.     Norman  v.  Charlotte  Electric  R.  Co.   (N.  Car.),  608. 

contributory  negligence  of  pedestrian  as  affecting  liability  for  injury  by  automobile. 

Deputy  V.  Kimmell  (W.  Va.),  656. 

rights  and  duties  of  drivers  of  automobiles  with  respect  to  pedestrians.    Deputy  r. 


Kimmell  (W.  Va.),  656.  Annotated 

Bank  examiners — liability  for  breach  of  duty.     State  v.  American  Surety  Co.   (Idaho),  2C3. 

Annotated 

Buildings — liability  for  danger  from  defect — effect  of  change  of  ownership.  Dibbert  v.  Met- 
ropolitan Investment  Co.    (Wis.),  924. 

Burden  of  proof  of  negligence — effect  of  statute.  Florida  East  Coast  R.  Co.  v.  Carter  (Fla.), 
1299. 

Carriers  of  live  stock — improper  loading  by  shipper — ^liability  of  carrier  for  injury.  Illinois 
Central  R.  Co.  v.  Rogers  (Ky.),  1201.  Annotated 

Carriers  of  passengers — alighting  at  place  not  regular  station — duty  and  liability  of  carrier. 
Florida  East  Coast  R.  Co.  v.  Carter  (Fla.),  1299. 

alighting  from  street  car — crossing  parallel  track  without  looking — contributory  neg- 
ligence. Louisville  R.  Co.  v.  Kennedy  (Ky.),  996.  Annotated 
alighting  from  street  car — person  alighting  as  passenger.    Louisrille  R.  Co.  ▼. 


nedy  (Ky.),  996. 

—  appliance  purchased  from  manufacturer — ^liability  of  carrier.    Dibbert  ▼.  Metropoli- 
tan Investment  Co.   (Wis.),  024. 

banana  peel  on  car  step — liability  of  carrier  for  resulting  injuries.    Louisville,  etc. 


R.  Co.  V.  O'Brien   (Ky.),  1084.  Annotated 

—  degree  of  care  required  for  safety  of  passengers.     Dibbert  v.  Metropolitan  Investment 
Co.  (Wis.),  924;  Florida  East  Coast  R.  Co.   (Fla.),  1299. 

destination  not  stopping  station — duty  of  railroad  to  stop..    Bradley  v.  Atlantic  Coast 


Line  R.  Co.   (S.  Car.)   1219.  Annotated 

—  duty  to  insane  passenger.     Weirling  v.  St.  Louis,  etc.  R.  Co.    (Ark.),  253. 

Annotated 

—  failure  of  carrier  to  enforce  rule — contributory  negligence  of  passenger  in  violating 
rule.     Florida  East  Coast  R.  Co.  v.  Carter  (Fla.),  1299.  Annotated 

inspection  of  conveyances — duty  of  carrier.    LK>uisville,  etc.  R.  Co.  v.  O'Brien  (Ky.). 


1084. 

—  owner  of  elevator  as  carrier  of  passengers.    Dibbert  v.  Metropolitan  Investment  Co. 
(Wis.),  924. 

person  attempting  to  board  moving  car — liability  of  carrier.    Jonas  v.  South  Coving- 


ton, etc.  St.  R.  Co.  (Ky.),  965. 

—  possibility  of  discovering  latent  defect  in  elevator — sufficiency  of  evidence.    Dibbert 

V.  Metropolitan  Investment  Co.   (Wis.),  924. 

presumption  of  negligence  from  fall  of  elev$itor.    Dibbert  v.  Metropolitan  Investment 


Co.  (Wis,),  924. 

—  riding  on  locomotive  by  permission  of  engineer — contributory  negligence  of  infant. 
Lovejoy  v.  Denver,  etc.  R.  Co.   (Colo.),  1075. 

—  riding  on  locomotive  by  permission  of  engineer — liability  of  railroad  for  resulting  in- 
juries.   Lovejoy  v.  Denver,  etc.  R.  Co.   (Colo.),  1075. 
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Carriers  of  pussengers — ^unusual  peril-^uty  of  carrier  to  anticipate.    Louisville,  etc.  R.  Co. 

V.  O'Brien  (Ky.),  1084. 
Charities — hospital — liability  for  acts  of  employees.    Hoke  v.  Glenn  (N.  Car.),  250. 
Death  by  wrongful  act — dependents — brother  or  sister  as  dependent.     Kenney  v.  Seaboard 

Air  Line  R.  Co.  (N.  Car.),  460. 

evidence — habits  and  character  of  deceased.     Chicago,  etc.  R.   Co.  v.  Gunn    (Ark.), 

648.  Annotated 

illegitimate  child — right  of  person  other  than  parent  to  recover  for  death.     Kenney 

▼.  Seaboard  Air  Line  R.  Co.   (N.  Car.),  450.  Annotated 

■  measure  of  damages  generally.     Korab  v.  Chicago,  etc.  R.  Co.  (Iowa),  637. 

nature  of  action.     Watson  v.  Adams   (Ala.),  565. 


Evidence  of  negligence — variance  from  pleading.     Deputy  v.  Kimmell  (W.  Va.),  656. 

Fire  escapes — duty  '.o  provide.     Clarke  v.  Yukon  Investment  Co.  (Wash.),  625.        Annotated 

Gas  company — liability  for  injury  caused  by  escape  of  gas.  Manning  v.  St.  Paul  Gaslight 
Co.  (Minn.),  276.  Annotated 

Imputed  negligence — ^negligence  of  driver  as  imputed  to  occupant  of  automobile.  Anthony 
V.  Kiefner   (Kan.),  264.  Annotated 

negligence  of  driver  as  imputed  to  occupant  of  vehicle.  Christopher  son  v.  Minne- 
apolis, etc.  R.  Co.  (N.  Dak.),  683.  Annotated 

Indemnity — admissibility  of  evidence  that  defendant  is  indemnified  against  liability.  Wat- 
son V.  Adams  (Ala.),  565;  Cameron  v.  Pacific  Lime,  etc.  Co.  (Ore.),  769. 

Infants— contributory  negligence  of  infant.  Cole  v.  Sloss-Shefiield  Steel,  etc.  Co.  (Ala.),  99; 
Deputy  V.  Kimmell  (W.  Va.),  656;  Soriero  v.  Pennsylvania  R.  Co.  (N.  J.),  1071;  Love- 
joy  V.  Denver,  etc.  R.  Co.   (Colo.),  1075. 

Last  clear  chance  doctrine — application  to  collision  between  automobile  and  street  car.  Nor- 
man  v.  Charlotte  Electric  R.  (Do.  (N.  Car.),  508.  Annotated 

Master  and  servant — assumption  of  risk — instruction  properly  refuged.  Korab  v.  Chicago, 
etc.  R.  Co.  (Iowa),  637. 

automobile  owner — liability  to  chauffeur  for  personal  injuries.    Richardson  v.  Flower 

(Pa.),  1088.  Annotated 

contributory  negligence  of  infant — suffioiency  of  plea.    Cole  t.  Slo«s-Shefl^eld  Steel, 


etc.  Co.   (Ala.),  99. 

—  employers'   liability   acts — contributory   negligence   M  defense.    Cameron   v.   Pacific 
Lime,  etc.  Co.   (Ore.),  769. 

—  employers'  liability  act— limit  of  recovery  for  death  by  wrongful  act  removed  by 
state  act.     Cameron  v.  Pacific  Lime,  etc.  Co.  (Ore.),  769. 

—  employers'   liability   act — scope   of   state  act.     Cameron  t.   Pacific   Lime,   etc.,    Co. 
(Ore.),  769. 

employers'  liability  act — statutes  repealed  by  state  act.    Cameron  v.  Pacific  Lime, 


etc.  Co.  (Ore.),  769.  Annotated 

—  evidence — subsequent  installation  of  safety  device.     Cameron  v.  Pacific  Lime,  etc.  Co. 
(Ore.),  769. 

—  evidence — subsequent  repairs  or  changes.    Korab  v.  Chicago,  etc.  R.  Co.  (Iowa),  637. 
federal   employers'   liability   act — employees   within   act — ^machinist   in   repair   shop. 


Shanks  v.  Delaware,  etc.  R.  Co.   (N.  Y.)   467.  Annotated 

—  federal  employers'  liability  act — ^necessity  of  pleading  act  in  action  brought  there- 
under.   Rowlands  v.  Chicago,  etc.  R.  Co.   (Wis.),  714. 

federal  employers'  liability  act — verdict  by  less  than  whole  number  of  jurors — ^valid- 


ity.   Minneapol'is,  etc.  R.  Co.  v.  Bombolis  (U.  S.),  505.  Annotated 

—  minor  illegally  employed — sufiiciency  of  complaint.     Cole  v.  Sloss-Sheffield  Steel,  etc. 
Co.   (Ala.),  99. 

—  railroads — duty  to  block  guard  rails.    Korab  v.  Chicago,  etc.  R.  Co.   (Iowa),  637. 

Annotated 

—  railroads — location  of  mail  crane  near  track.    Rowlands  v.  Chicago,  etc.  R.  Co.  (Wis.)« 


714. 

—  violation  of  rule  of  master — ^manner  of  pleading.    Cole  ▼.  Sloss-Sheffield  Steel,  etc. 

Co.  (Ala.),  99. 

workmen's    compensation    act — termination    od    allowance.    Estate    of    Beckwith    v. 


Spooner   (Mich.),  886.  Annotated 

workmen's  compensation  act — what  constitutes  accident — rheumatism.     Glasgow  Coal 


Co.  V.  Welch  (Eng.),  161. 
Mines  and  minerals — unguarded  excavation  or  abaft — liability  of  mine  owner  for  resulting 

injuries.    Strong  v.  Brown  (Idaho),  482.  Annotated 

Municipal  corporations — claim  against  municipality — notice  of  claim — address  of  claimant. 

Wagner  v.  City  of  Seattle   (Wash.),  720.  Annotated 
claim  against  municipality — notice  of  claim — injuries  provable.     W^agncr  v.  City  of 

Seattle  (Wash.),  720. 

claim  against  municipality — notice  of  claim — ^injury  to  wife  o^  ^^^^^  of  plaintiff- 


necessity  of  notice.     Palmer  v.  Cedar  Rapids  (Iowa),  558.  Annotated 

Ann.  Cas.  1916E. — 85. 

,!5 
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NEOUOENCZi  — -  CoatiBued. 

Municipal  corporations— claim  against  municipality — ^notice  of  claim — purpose  of  statutory 

requirement.     Palmer  v.  Cedar  Rapids  (Iowa),  558. 
claim  against  municipality — ^notice  of  claim — right  to  amend.     Wagner  v.  City  of 

Seattle  (Wash.),  720. 

claim  against  municipality — ^notice  of  claim— sufficiency  of  notice  of  claim  by  parent 


for  injury  to  child.    Ackeret  v.  City  of  Minneapolis   (Minn.),  897. 
Parks — ^maintenance — liability   of   municipality   for   personal    injuries.    Ackeret   v.    City  of 

Minneapolis  (Minn.),  897. 
Pleading — declaration  for  personal  injury — requisites.     Florida  East  Coast  R.  Co.  v.  Carter 

(Fla.),  1299. 
Questions  of  law  and  fact — negligence  as  question  for  jury.    Jonas  y.  South  Covington,  etc 

St.  R.  Co.  ( Ky . ) ,  966. 
Railroads — crossing  accident — effect  of  contributory  negligence  of  driver  of  vehicle.     Chris- 

topherson  v.  Minneapolis,  etc.  R.  Co.  (N.  Dak.),  683. 
handcars — liability  of  railroad  for  injury  caused  by  operation  of  handcar.     St.  Louis 

Southwestern  R.  Co.  v.  Mitchell  (Ark.),  317.  Annotated 

injury   to   employee   of   another   company — refusal   to   direct   verdict    for   defendant 


proper.     Philadelphia,  etc.  R.  Co.  v.  Gatta  (Del.),  1227. 

—  trespassers  on  track — duty  of  railroad  to  keep  lookout.     Curd's  Administratrix  v. 

Cincinnati,  etc.  R.  Co.  (Ky.),  614;  Chicago,  etc.  R.  Co.  v.  Gunn  (Ark.),  648. 

trespassers  on  track — liability  of  railroad  for  injury  to  trespasser  on  trestle.     Curd's 


Administratrix  v.  Cincinnati,  etc.  R.  Co.   (Ky.),  614. 

trespassers  on  track — ^use  of  track  as  amounting  to  implied  license.  Curd's  Administra- 


trix V.  Cincinnati,  etc.  R.  Co.   (Ky.),  614. 
Street  railways — care  required  of  pedestrian  in  crossing  street  car  tracks.    Louisville  R.  Co. 

V.  Kennedy   (Ky.),  996. 
collision  between  automobile  and  street  car — ^negligence  of  street  railway.     Norman 

V.  Charlotte  Electric  R.  Co.    (N.  Car.),  508. 

injury  to  pedestrian  in  rounding  curve — liability  of  street  railway.    Kuhn  v.  Mil 


waukee  Electric  R.  etc.  Co.   (Wis.),  678.  Annotated 

—  passing  car  discharging  passengers — duty  of  street  railway.    Louisville  R.   Co.  v. 
Kennedy   (Ky.),  996. 

travelers — relative  rights  of  traveler  and  street  railway.    Norman  v.  Charlotte  Elec- 


tric R.  Co.  (N.  Car.),  508. 

violation  of  speed  ordinance  as  evidence  of  negligence.    Norman  v.  Charlotte  Electric 


R.  Co.  (N.  Gar.),  508. 
Streets  and  highways — door  opening  outward  into  street — liability  for  injuries.     Evans  v. 

Edinburgh  (Eng.),  455.  Annotated 
fall  of  wall — injury  to  child  playing  in  street— contributory  negligence.     Soriero  v. 

Pennsylvania  R.  Co.   (N.  J.),  1071. 

fall  of  wall — injury  to  person  in  street — application  of  doctrine  of  res  ipsa  loquitur. 


Soriero  v,  Pennsylvania  R.  Co.   (N.  J.),  1071.  Annotated 

—  fall  of  wall — injury  to  person  in  street — degree  of  care  required  of  owner  of  wall. 
Soriero  v.  Pennsylvania  R.  Co.   (N.  J.),  1071. 

—  slight  depression  in  street — negligence  of  municipality.    Lalor  v.  City  of  New  York 


(N.  Y.),  572. 

See  also  Damages;  Physieians  amd  Sareeoiis;  Torts. 

NEUTBAI.  PROPERTY. 
See  Internattonal  Iaw. 

NElXr  TRIAI.. 

Ejectment — statutory  right  to  new  trial  in  ejectment.    Guaranteed  Investment  Co.  v.  Van 
Metre   (Wis.),  554.  Annotated 

Insufficiency  of  eid^ce — when  motion  for  new  trial  properly  denied.     Philadelphia,  etc.  R. 
Co.  V.  Gatta  (Del.),  1227. 
See  also  Appeal  and  Error. 

KONRESIBENTS. 
See  Attaolimeat. 

HOTICE. 

Necessity  that  notice  required  by  law  be  in  writing.     McPhail  v.  Denver  (Colo.),  1143. 

•^  Annotated 

See  also  Appeal  and  Error;  Javenile  Coarts;  Maaioipal  Corporatioiis;  Sioek 
and  Stookholders;  Taxation. 
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innsAHCES. 

Abatement  of  auisaace— proceeding  to  abate  nuisance  as  ground  for  action  for  malicious 
prosecution.     Wiffen  v.  Bailey   (Eng.),  489.  Annotated 

Attractive  nuisances— railroad  engine.    Lovejoy  v.  Denver,  etc.  R.  Co.  (Ck>lo.),  1075. 
Mines  and  minerals — excavation  or  shaft  as  nuisance.    Strong  t.  Brown  ( Idaho) ,  482. 

OBJECTIONS. 
Bee  lAstmetioma. 


OFFER  OF  PROOF. 
See  Appeal  and  Eirrer. 

OFFICERS. 
See  Corporations;  Mnnieipal  Corporations* 

OPINIOH  EVIDENCE. 
See  Evidenee* 

OPINIONS. 
See  Certiorari* 

OPTIONS. 

Acceptance  of  opinion  to  purchase  real  estate — tender  of  purchase  price.    Agar  v.  Street 
(Mich.),  618. 

ORAL  CONTRACTS. 
'  See  Appeal  and  Error. 

ORDINANCES. 
See  Mnnieipal  Corporation!. 

OR  ELSEWEXRE. 

Meaning  of  term.    State  v.  Sanders  (La.),  105. 

OWNERSHIP. 
See  Bnildinss;  Real  Propertj. 

PARALLEI.  TRACKS. 
See  Carriers  of  Passengers* 

PARENS  PATRIAE. 

Meaning  of  term,    in  re  Turner  (Kan.),  1022. 

PARENT  AND  CHIU). 

Injury  to  child— claim  against  municipality — necessity  of  notice  of  claim.  Palmer  ▼.  Cedar 
Rapids   (Iowa),  558.  Annotated 

claim  against  municipality — sufficiency  of  notice  of  claim.  Ackeret  t.  City  of  Min- 
neapolis (Minn.),  897. 

Loss  of  services  of  child — action  by  father — ^necessity  of  joining  mother.  Ackeret  v.  City 
of  Minneapolis  (Minn.),  897. 

Seduction  of  daughter — right  of  mother  to  maintain  action.    Malone  t.  Topfer  (Md.),  1272. 

Annotated 
See  also  niesitiniaoj;  Jnvenile  Conrta. 

PARI  MATERIA. 

See  Statutes. 

PARKS  AND  PtTBUG  SQUARES. 

Maintenance  of  public  parks — liability  of  aLunicipality  for  personal  injuries.  Ackeret  t. 
City  of  Minneapolis  (Minn.),  897. 

PAROL  EVIDENCE. 

Attorneys— contingent  fee  contract — parol  evidence  to  explain.  Myers  v.  Bender  (Mont.),  245. 
Memorandum  within  statute  of  frauds — parol  proof  of  lost  memoranduuL    Van  Boskerck  v. 

Torbcrt  (U.  8.),  171.  ^  ^         Annotated 

Place  of  payment — admissibility  of  parol  evidence  to  show— contract  silent  in  that  respect. 

State  y.  Kenosha  Home  Tel.  Co.  (Wis.),  865.  Annotated 
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PARTIES  TO  ACTIONS. 

Bank  examiners — action  on  bond — joinder  of  defendants.     State  y.  American   Surety  Co. 

(Idaho),  209. 
Injunctions — ^protection  of  property — proper  parties.     Carey  v.  Atlanta   (Ga.),  1161. 
Marine  insurance— right  to  maintain  single  action  against  Beveral  underwriters.     Fish  v. 

Vanderlip   (N.  Y.),  160. 
Parent  and  child — ^action  by  father  for  loss  of  services  of  child — necessity  of  joining  mother. 

Ackeret  v.  City  of  Minneapolis  (Minn.),  897. 
Service  of  process — failure  to  serve  coparty — ^waiver  of  objection.    Rosenberg  v.  Dahl  (Ky.), 

1110. 

See  also  Depositions;  Judgments;  Res  Judioati^. 

PARTITION. 

Estoppels-operation  of  partition  agreement  as  estoppel.  Blackwell  t.  Harrelson  (S.  Car.), 
1263.  Annotated 

Service  by  publication  in  action  forjpartition-r-validity.  Cona  v.  Henry  Hudson  Co.  (N.  J.), 
999.  Annotated 

PARTNERSHIP. 

Competing  business — ^right   of   partner   to   engage    in   competing   business.     Crownfield    v. 
Phillips  (Md.),  991.  Annotated 
Creation — intent  as  essential  to  creation.    Westcott  v.  Oilman  ( Cal. ) ,  437.  Annotated 
intent  as  essential  to  creation.     Kelly,  Douglas  &  Co.  v.  Sayle   (Can.),  444. 

Annotated 
— > Intent  as  essential  to  creation.     Freeman  v.  Huttig  Sash,  etc  Co.   C£ex4,  446. 

Annotated 
Definition  of  partnership.    Westcott  ▼.  Gilman  (Cal.),  437. 
Essentials — partnership  for  single  adventure.    West<K>tt  v.  fiilman   (Cal.),  437. 
Incoming  partner — liability  for  past  debts.     Freeman  v.  Huttig  Sash,  etc.  Co.  (Tex.),  446. 
Lien  of  creditor  on  partnership  property^    Freeman  v.  Huttig  Sash,  etc.  Co.   (Tex.),  446. 
Partnership  agreement— constru^ition—rscope  of  business.    West^tt  v.  Oilman   (Cal.),  437. 
sufficiency  to  create  partnership.    Westcott  v.  Gilman  (Cal.),  437. 

PART  PAYMENT. 
See  Limitation  of  Aotions. 

PART  PERFORMANCE. 
See  Frands,  Statute  of. 

PARTY  WALtS. 

Contribution  toward  cost — liability  for  use  of  party  wall  in  absence  of  agreement  to  con- 
tribute.   Fowler  v.  Koehler   (D.  €.)i  1161.  Annotated 
Establishment — ^methods  of  establishment.    Fowler  v.  Koehler  (D.  C),  1161. 
Unauthorized  construction — acquiescence.    Fowler  v.  Koehler  (D.  C),  1161« 

PASSENGERS. 
See  Carriers  of  Passengera. 

PAWNBROKERS. 
See  Loan  Brokers. 


Place  of  payment — admissibility  of  parol  evidence  to  show— contract  silent  in  that  respect. 

State  V.  Kenosha  Home  Tel.  Co.  (Wis.),  365^  Annotated 
rule  of  telephone  company  requiring  payment  at  office.    State  v.  Kenosha  Home  TeL 

Co.   (Wis.),  365. 

PEDESTRIANS. 
See  Antomobilesi  Street  RMlwAJii;  Streets  and .- Highways. 


Intoxicating  liquors — action  for  penalty — ^nature  of  proceeding.    Stout  ▼.  State  ex  rel.  Caldwell 
(Okla.>,  858.  Annotated 

action  for  .penalty— nature  of  proceeding.     Commonwealth  v.  American  Express  Co. 

(Ky.),875. 

Jeopardy — action  for  penalty  as  jeopardy.     Stout  v.  State  ex  rel.  Caldwell   (Okla.),  858. 

action  for  penalty — right  to  plead  jeopardv  before  criminal  prosecution.     Stout  v. 

State  ex  rel.  Caldwell  (Okla.),  858. 

Joinder  of  actions — actions  to  recover  penalties.    Miami  Copper  Co.  ▼.  State  ( Ariz. . ,  404. 
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PSNAZiTIE8«»  Continued. 

Statote  fiziiig  penalty  as  mandatory  or  permiMive.    Cramer's  Election  Oase  (Pa.),  014. 
Verdict  by  less  than  whole  number  of  jurors — ^validity  in  action  to  recover  penalty.    Miami 
Copper  Co.  v.  State  (Aria.)»  4^4.  Annotated 

pebhi. 

8«e  Carriers  of  Passeaipers. 

PERMISSIVE  STATUTES. 
See  Statutes. 

PERSONAL  INJURIES. 
See  Damages;  Neslisenee* 

PERSONAL  PROPERTY* 
See  Loan  Brokers. 

PHOTOGRAPHS. 

Eminent  domain — admissibility  in  evidence  of  photograph  of  other  property.    Hubbell  v.  City 

of  Des  Moines  (Iowa),  592. 
admissibility  in  evidence  of  photograph  of  property  taken.     Hubbell  v.  Ci^  of  Des 

Moines  (Iowa),  602. 

PHTSICIANS  AND  SITROEONS. 

Malpractice — indenmity  insurance — construction   of  policy  indemnifying   physician   against 
liability  for  malpractice.    Seay  v,  Georgia  Life  Ins.  Co.  (Tenn.),  1157.  Annotated 

See  also  Damages. 

PLANS. 
See  Meohanios'  Liens. 

PLEADING. 

Amendment  of  pleading — action  on  note — subsequent  loss  of  note — ^necessity  for  amendment  of 
pleadings.    Austin  v.  Calloway  (W.  Va.),  112. 

amendment  during   trial — amendment  without  terms.     Gist  v.   Johnson-Carey    Co. 

( Wis. ) ,  460.   ,  ^ 

=-  amendment  during  trial — discretion  of  court.    Gist  v.  Johnson-Carey  Co.  (Wis.),  460. 

amendment  during  trial — ^necessity  of  reimpaneling  jury.    Gist  v,  Johnson-Carey  Co. 

(Wis.),  460.  ^ 

complaint  for  libel — ^proper  amendment.    Age-Herald  Pub.  Co.  v.  Waterman   (Ala.), 

900. 

new  cause  of  action  stated — limitation  of  actions.    Age-Herald  Pub.  Co.  v.  Waterman 


(Ala.),  900;  Philadelphia,  etc.  R.  Co.  v.  Gatta  (Del.),  1227. 

power  of  court  to  permit.    Philadelphia,  etc.  R.  C|o.  v.  Gatta  (Del.),  1227. 


Answer — separate  counts  in  declaration — necessity  for  separate  answer  to  each  count.    Phila- 
delphia, etc.  R.  Co.  V.  Gatta  (Del.),  1227. 
Bonds — action  on  bond — pleading  deUvery.     American  Surety  Co.  v.  Pangbum   (Ind.),  1126. 
Construction  of  pleading— construction  as  against  demurrer.     Hoke  v.   Glenn    (N.   Car.), 

260;  Myers  v.  Saltry   (Ky.),  1134. 

liberal  construction  after  verdict.    Myers  v.  Saltry  (Ky.),  1134. 

Declaration — joinder  of  counts.    Philadelphia,  etc.  R.  Co.  v.  Gatta  (Pel.),  1227, 

Executors  and  administrators — action  by  executor  or  administrator — necessity  of  for  allegation 

that  suit  is  brought  in  representative  capacity.     Austin  v.  Calloway   (W.  Va.),  112. 

Annotated 
action   on   contract   of   deceased — sufficiency  of   allegation   as   to   promise    to    pay. 

Austin  V.  Calloway  (W.  Va.),  112. 
Foreign  corporations — failure  to  comply  with   statute — pleading  noncompliance.     Standard 

Fashion  Co.  ▼.  Cummings  (Mich.),  413. 
Formal  objections  to  pleading — waiver  by  failure  to  demur.    Henry  v.  Spitler  (Fla.),  1267. 
Gas  company — liabili^  for  escape  of  gas — sufficiency  of  complaint.     Manning  y.  St.  Paul 

Gaslight  Co.   (Minn.),  276. 
Infants — action  on  oonl^raot  to  maintain — sufficiency  of  pleading.    Myers  v.  Saltry  (Ky.)^  1134. 
Libel  and  slander — office  of  innuendo.     Age-Herald  Pub.  Ck).  v.  Waterman   (Ala«),  900. 
— '• —  pleading  matters  of  inducement  and  colloquium.    Age-Herald  Pub.  Co.  v.  Waterman 

(Ala.),  900. 

sufficiency  of  common-law  count  for  defamation.    Alderson  v.  Kahle  (W.  Va.),  561. 


Master  and  servant— contributory  negligence  of  infant — sufficiency  of  plea.     Cole  v.  Sloss- 

Shefiield  Steel,  etc.  Co.   (Ala.),  99. 
federal  employers'  liability  act — necessity  for  pleading  act  in  action  brought  there- 

imder.     Rowlands  v.  Chicago,  etc.  R.  Co.    (Wis.).  714. 
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PIiEAOING  -*  Coittiaved. 

Master  and  servant — injury  to  minor  illegally  employed — sufficiency  of  complaint.    Cole  r. 
Sloss-Sheffield  Steel,  etc.  Co.  (Ala.),  99. 

violation  of  rule  of  master — ^manner  of  pleading.     Cole  ▼.  Slofls-Sheffield  Steel,  etc. 


Co.   (Ala.),  99. 
Motion  for  judgment  on  pleading — effect  as  admission  of  contents  of  pleading.     Yancey  v. 

Boyce  (N.  Dak.),  258. 
Negligence— declaration  for  personal  injury— requisites.    Florida  East  Coast  R.  Co.  v.  Carter 

(Fla.),  1299. 
Railroads — action  for  negligence — construction  of  pleading.     Lovejoy  v.  Denver,  etc.  R.  Co. 

(Colo.),  1075. 
Variance — action    on    express    contract — recovery    on    implied    contract.      Yancey    v.    Boyoe 

(N.  Dak.),  258. 

proof  of  negligence — variance  from  pleading.    Deputy  v.  Kimmell   (W.  Va.),  666. 

Venue — ^averment  of  venue  sufficient.     Henry  v.  Spitler    (Fla.),  1267. 

See  also  Appeal  and  £rror;  Appearance;  Equity* 

POUBS. 
gee  Eleotrioity;  Telegraphs  and  Telephones. 

POLICE   STATION  BliOTTER. 
See  Ev^idenee. 

POIXS. 
See  Elections. 

POSITIVE  EVXDENOE. 
See  Evidence. 

POSSESSION. 
See  Intoadcatins  Liquors;  Landlord  amd  Tenant. 

POSITIVE  EVIDENCE. 
See  Evidence. 

POST  OFFICE. 

Mailing  of  letter — admissibility  of  testimony  of  postmaster  to  show.     JoBephs  ▼•  Briant 
(Ark.),  741, 

PREJUBICE. 
See  Judges. 

PRELIMINARY  EXAMINATION. 
See  Criminal  Law. 

PRELIMINARY  INJUNCTION. 
See  Injunctions. 

PRESCRIPTION. 

Poles — right  to  maintain  telegraph,  telephone  or  electric  light  poles — acquirement  of  right 
by  prescription.    Postal  Telegraph  Co.  v.  Forster   (Ore.),  979.  Annotated 

PRESUMPTIONS. 

Deeds — deposit  for  delivery  after  grantor's  death — presumption.     Williams  v.  Kidd   (Gal.), 
7031 

Elevators — presumption  of  negligence  from  fall  of  elevator.    Dibbert  ▼.  Metropolitan  Invest- 
ment Co.  (Wis.),  924. 

Place  of  payment — contract  silent  in  that  respect — presumption.     State  v.  Kenosha  Home 
Tel.  Co.   (Wis.),  366. 

Statutes — presumption   of  constitutionality.     Board  of  Trustees  v.   Waugh    (Miss.)f   522; 
Stout  V.  State  (Okla.),  858. 

Trial— r-faihire  to   request  submission  of   issue — presumption.     Gist   v.  Johnson-Carey   Co. 
( Wis. ) ,  460. 
Bee  also  Appeal  and  Error. 

PRINCIPAL  AND  AGENT. 
See  Ai^enoy. 
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PBUf  CIPAIi  AND  SITBETT. 
See  Suretyship. 


See  Eminent  Bonamin. 

FRIVILEGED   COMBffUNICATIONS. 
See  libel  and  Slander;  TXTitnesse*. 


See  International  Iiaw. 

PROBABLE  CAUSE. 
See  Malicions  Proseeution* 

PROBATE  COURTS. 
See  Conrte. 

PROBATIOH. 
See  Jnvenile  Court*. 

PROCEDURE. 
See  Grand  Jnryi  Injunctions;  Juvenile   Courts;   Statutes* 

PROCESS. 

Service  of  process— evading  service  as  contempt.     Aarons  v.   State    (Miss.),  263. 

failure  to  serve  co^arty — ^waiver  of  objection.    Rosenberg  v.  Dahl   (Ky.),  1110. 

service  by  publication  in  action  for  partition — validity.     Cona  v.  Henry  Hudson  Co. 

(N.  J.),  099.  Annotated 

service  on  foreign  corporation — ^validity  of  service  on  agent  of  associated  corporations. 

W.  J.  Armstrong  Co.  v.  New  York  Central,  etc.  R.  Co.  (Minn.),  335. 

service  on   foreign   corporation — validity   of   statute   designating   agent   for   service. 

W.  J.  Armstrong  Co.  v.  New  York  Central,  etc.  R.  Co.  (Minn.),  335.  Annotated 

See  also  Judgments. 

PROHIBITION. 

Courts  subject  to  writ — ^Arkansas  probate  court.    Ferguson  v.  Martineau  (Ark.),  421. 
Injimction — ^writ  of  prohibition  to  prevent  issuance  of  injunction.     Ferguson  v.  Martineau 
(Ark.),  421. 

PROOF  OF  OTHER  CRIIHSS. 
See  Burglary;  False  Pretenses. 

PROSECUTING   ATTORNEYS. 

Argument  of  counsel — statement  by  prosecuting  attorney  as  to  his  belief  in  guilt  of  accused. 

Riggins  V.  State  (Md.),  1117. 
Evidence — statement  by  prosecuting  attorney — admissibility  in  evidence.     Riggins  v.  State 

(Md.),  1117. 
Privileged    communications — statement    by    prosecuting    witness    to    prosecuting    attorney. 

Riggins  V.  State  (Md.),  1117.  Annotated 

PROVOCATION. 

See  Iiibel  and  Slander. 

PUBLICATION. 
See  Holidays;  Idbel  and  Slander;  Prooess. 

PUBUC  DOCUMENTS. 
See  Evidenoe. 

PUBLIC  FISCAL  AFFAIRS. 
See  Judicial  Notioe. 

PUBLIC  OFFICERS. 
See  Grand  Jury;  Municipal  Corporations* 

PUBLIC  POLICT. 
See  Courts. 
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PUBLIC  8BBVICE  COMMISSIONS. 

Delegation  of  l^slative  power  to  commission.    Idaho  Power,  etc.  Co.  t.  Blomquist  (Idaho), 

282. 
Electrolysis — power  of  public  service  commission  to  regulate.     Winnipeg  Electric  R.  Co.  v. 

Winnipeg   (Can.),  181. 
Extension  of   public   utility — power   of  public   service   commission   to   determine   necessity. 

Idaho  Power,  etc.  Co.  v.  Blomquist  (Idaho),  282.  Annotated 

Gas — extension  of  mains — reasonableness  or  order  of  commission.    People  v.  McCall  (N.  Y.), 

1042. 
Rates  of  public  utility — power  of  public  service  commission  to  fix.     Idaho  Power,  etc  Co. 

V.  Blomquist   (Idaho),  282. 
Review  by  courts  of  order  of  public  service  commission  by  courts.    People  v.  McCall  (N.  Y.)» 

1042. 
Review  by  public  service  commission  of  municipal  regulation  of  public  service  corporation. 

Cincinnati  v.  Public  Utilities  Commission  (Ohio),  1081.  Annotated 

Statute  creating  commission — determination  of  validity  of  statute  on  appeal  from  order  of 

commission.     Winnipeg  Electric  R.  Co.  v.  Winnipeg   (Can.),  181. 

See  also  Appeal  and  £rror. 

PUBLIC   SERVICE   CORPORATIONS. 
See  Pvblie  Service   Commissioiis;  Pnblle  Utilltiea. 

■ 

PUBUC  UTIUTIES. 

Competition — ^restriction  of  competition  between  public  service  corporations.    Idaho  Power, 

etc.  Co.  v.  Blomquist   (Idaho),  282. 
Contracts  for  public  utility — construction   by  municipality.     State   ▼.   Water   Supply   Co. 

(N.  Mex.),  1290. 
Extension  of  public  utility — power  of  public  service  commission  to  determine  necessity.    Idaho 

Power,  etc.  Co.  v.  Blomquist  (Idaho),  282.  Annotated 

Franchise — construction — public  rights  favored.    State  v.  Water  Supply  Co.  (N.  Mex.),  1200. 

power  to  shift  burden  imposed  by  franchise.    State  v.  Water  Supply  Co.  (N.  Mex.), 

1290. 

Rates — power  of  public  service  commission  to  fix.    Idaho  Power,  etc.  Co.  y«  Blomquist  (Idaho), 

282. 
Regulation — ^necessity  of  regulation.    Idaho  Power,  etc.  Co.  v.  Blomquist  (Idaho),  282. 

power  of  state  to  regulate.    Idaho  Power,  etc.  Co.  v.  Blomquist  (Idaho),  282. 

Rules — ^validity  as  dependent  on  reasonableness.    State  v.  Water  Supply  Co.  (N.  Mex.),  1290. 
Statutes — time  of  taking  effectn— public  utilities  act.     Idaho  Power,  etc.  Co.  ▼.  Blomquist 

(Idaho),  282. 

PUNISHMENT. 
See  Sentence  and  Punishment. 

PITPILS. 

See  Sohools. 

QUANTTTM  MERUIT. 
See  Contraots. 

QUESTIONS   OF  LAW  AND  FACT. 

Assault  with  intent  to  kill — evidence  for  jury.    State  v.  Gould  (Mo.),  855. 

Automobiles — collision  between  automobile  and  bicycle — ^manner  of  collision  as  question  for 

jury.     Hiscock  v.  Phinney   (Wash.),  1044. 
Libel  and  slander — words  used  in  qualified  sense— question  for  jury.     Alderson  v.  Kahle 

(W.  Va.),  561. 
Malicious  prosecution — ^probable  cause  as  question  of  law  or  fact.    Williams  v.  Pullman  Ca 

(Minn.),  374;  Carroll  v.  Parry  (D.  C),  971. 
Negligence  as  question  for  jury.    Jonas  v.  South  Ck>vington,  etc  St.R.  Co.   (Ky.),  966. 

QUITCI.AIM  DEEDS. 
See  Deeds. 

QUORUM. 

See  Mnnielpal  Corporations. 

RACES. 
See  Evidenee;  Intozioatlne  Idqnom;  Mnnielpal  Corporations. 


Q£NBRAL  IVDBZ.  1353 

RAirnOABS. 

Abandonment  of  functions — ^rights  of  railroad.  Northern  Pacific  R.  Go.  t.  State  (Wash.) 
1166. 

Crossings— collision  with  vehicle — effect  of  contributory  negligence  of  driver.  Christopher- 
son  V.  Minneapolis,  etc.  R.  Co.  (N.  Dak.),  683. 

Handcars— liability  of  railroad  for  injury  caused  by  operation  of  handcar.  St.  Louis  South- 
western R.  Co.  V.  Mitchell  (Ark.),  317.  Annotated 

Implied  powers  of  railroad.     Connellsville,  etc.  R.  Co.  v.  Markleton  Hotel  Co.   (Pa.),  1213. 

Injury  to  employee  of  another  company — refusal  to  direct  verdict  for  defendant  proper. 
Philadelphia,  etc.  R.  Co.  v.  Gatta  (Del.),  1227. 

Records  of  movement  of  trains — weight  as  evidence.  St.  Louis  Southwestern  R.  Co.  v. 
Mitchell   (Ark,),  317. 

Right  of  way — abandonment.     Norton  v.  Duluth  Transfer  R.  Co.    (Minn.),  760. 

purchase  of  land  for  right  of  way — interest  acquired.     Norton  v.  Duluth  Transfer 

R.  Co.   (Minn.),  760.  Annotated 

right  of  railroad  to  condemn  water  over  which  right  of  way  is  constructed.     Con- 


nellsville,  etc  R.  Co.  v.  Markleton  Hotel  Co.  (Pa.),  1213.  Annotated 

Taxation — right  of  way  as  subject  to  special  assessment.     Northern  Pacific  R.  Co.  v.  Rich- 
land Co.  (N.  Dak.),  574.  Annotated 

valuation  of  railroad  property  for  purpose  of  taxation.     Northern  Pacific  R,  Co.  v. 

State    (Wash.),   1166.  Annotated 

valuation  of  railroad  property  for  purpose  of  taxation.     Northern  Pacific  R.  Co. 


V.  Pierce  County   (Wash.),  1194.  Annotated 

—  valuation  of  railroad  property  for  purpose  of  taxation.  Lake  Tahoe  R.  etc.  Co.  v. 

Roberts  (Cal.),  1196.  Annotated 

valuation  of  railroad  property  for  purpose  of  taxation.  Minneapolis,  etc.  R.  Co.  v. 


Douglas  Countv   (Wis.),  1199.  Annotated 

Trespassers  on  track—duty  of  railroad  to  keep  lookout.    Curd's  Administratrix  v.  Cincinnati, 

etc.  R.  Co.  (Ky.),  614;  Chicago,  etc.  R.  (Jo.  v.  Gunn  (Ark.),  648. 
liability  of  railroad  for  injury  to  trespasser  on  trestle.     Curd's  Administratrix  v. 

Cincinnati,  etc.  R.  O.  (Ky.),  614. 

use  of  track  as  amounting  to  implied  license.     Curd's  Administratrix  v.  Cincinnati, 


etc.  R.  CJo.  (Ky.),  614. 

S«e  also  Carriers  of  Passeaipers;  Master  and  Sorrant;  IXritaossofl* 

RATIFICATIOH. 
See  Contraotfl* 

RAZORS. 

Definition  of  term.    Brown  v.  State  (Miss.),  307.  Annotated 

REAI.  ESTATE  BROKERS. 
See  Afl^eney. 


Legislative  power  over  real  property  titles,  999. 

RECORDING  ACTS. 

Persons  protected — purchaser  at  execution  sale.     Blackwell  v.  Harrelson   (S.  Car.),  1263. 
Record  as  notice — deed  ineffective  when  made.     Blackwell  v.  Harrelson   (S.  Car.),  1263. 

* 

RECORDS. 
Soo  Certiorari;  Grand  Jury;  Railroads. 

REDEMPTION. 
See   Taxation. 


Soo  Roloaso  and  Disokars** 


Soo  Iiandlord  and  Tenant. 


RSTORMATION. 
Soo  Rosoioiion,  Canoollation.  and  Rotofsnatlon. 

REGISTRATION. 

Soe  Eloetiono. 
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See  Divorce. 

RELEASE  AND   DISOHABGE. 

Consideration  of  release — sufficiency — re-employment  of  releasor.  Ingram-Day  Ixunber  Ga 
V.  Rodgers   (Miss.),  174.  Annotated 

See  also  Descent  and  Distzibntion. 

REMAINDERS  AND  REVERSIONS. 

Mechanic's  lien — estate  in  remainder  as  subject  to  lien.    Davis  v.  Mial  (N.  J.),  1028. 

REMITTITUR* 
See  Appeal  and  Error. 

REMOVAL  OF  CAUSES. 

Default  judgment — after  attempt  to  remove  cause — time  for  entry.  State  v.  American 
Surety  Co.    (Idaho),  209. 

after  remand  from  federal  court — validity.    State  v.  American  Surety  Co.  (Idaho), 

209. 

Invalid  attempt  to  remove  cause — ^power  of  state  court  to  proceed.  State  v.  American  Sure- 
ty Co.  (Idaho),  209. 

Petition  for  removal  of  cause  as  appearance.    State  v.  American  Surety  Co.  (Idaho),  200. 

RENT. 
See  Landlord  and  Tenant. 


See  Landlord  and  Te 


See  Bonds;  Statntes. 

REPETITION. 
See  Libel  and  Slander. 

REPORTS. 
See  Grand  Jnrjr. 

REPUBLICATION. 
See  Libel  and  Slander. 

REPUDIATION. 
See  Infants. 

REPUTATION. 
See  Bastard  J ;  Sednotion;  Witnesses. 

RESCISSION,  CANCELLATION  AND  REFORMATION. 

Right  to  reformation  of  conveyance  of  homestead.    Lindell  v.  Peters  (Minn.),  1130. 

Annotated 

RESERVOIRS. 
See  Eminent  Doniain. 

RESIDENCE. 
See  Divorce. 

RESIDENCE  DISTRICTS. 
See  Mnnicipal  Corporations. 

RES  IPSA  LOQUITUR. 
See  Neglitfenee. 

RES  JUDICATA. 

Matters   concluded — ^judgment   in    ejectment — res   judicata   aa   to   damages   for   detention. 

Gibbs  V.  Didier   (Md.),  833. 
judgment  in  ejectment — res  judicata  as  to  rent.    Gibbs  v.  Didier  (Md.),  833. 
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RES  JTrmCATA  —  Coutinuecl. 

Persons  concluded — action  settling  title  to  realty-— conclusiveness  of  judgment  as  to  grantor 

of  defeated  claimant.    Telford  v.  McGilUa  (Minn.),  157.  Annotated 

action  settling  title  to  realty — persons  concluded  by  judgment  generally.  Telford  v. 

McGillis  (Minn.),  157. 

persons  not  parties.     Fish  v.  Vanderlip  (N.  Y.),  160. 

third  person  assisting  defense.    Fish  y.  Vanderlip  (N.  Y.),  150.  Annotated 


See  also  Deeds. 


See  Wills. 

REVOCATIOK. 

See  Wills. 

ItHEUMATISM. 
See  Workmen's  CompeAvatfon  A«is. 

RIGHT   OF  WAT. 
See  Railroaclk 

ROOMS. 
See  Bteetlons. 

ROUNDING  CURVES. 
See  Street  Railways. 

ROTAI.TIES. 

"Rent"  and  "royalty"  distinguished.    Saulsberry  v.  Saulsberry  (Ky.),  1223.  Annotated 

RULES  AND  REGUI.ATIONS. 

See  Carriers  of  Passeaipera}  Master  and  Servant;  Pnblio  Utilities;  Stoek 

£xeliAnses;  Telegrraphs  and  Telephones. 

RUNAWAY  HORSES. 
See  Animals. 

SAFETY  DEVICES. 
See  Master  and  Servant. 


See  Sol&ools. 

SALES. 

When  title  passes— delivery  to  carrier.    Central  of  Georgia  R.  Co.  ▼.  Southern  Ferro  Con- 
crete Co.  (Ala.),  376. 
See  also  Frands,  Statnte  of. 

SCHOOLS. 

Consolidation    of   schools — discretion    of    school    board — judicial    control.    Cross    v.    Fisher 

(Tenn.),  1092. 
Legislative  control  of  schools.     Board  of  Trustees  v.  Waugh   (Miss.),  522. 
Pupils — validity  of  statute  providing  for  transportation  of  pupils.    Cross  v.  Fisher  (Tenn.), 

1092. 
Secret  societies — ^validity  of  prohibitory  statu tcf.    Board  of  Trustees  t.  Waugh   (Miss.),  522. 

Annotated 
Supervisors — ^validity  of  statute  providing  for  employment  of  school  supervisors.    Cross  v. 

Fisher  (Tenn.),  1092. 
Teachers — statute   fixing   minimum   salary — ^validity.    Bopp   T.    Clark    (Iowa),   417. 

Annotated 

SCIENTIFIC  BOOKS. 

See  Witnesses. 

SiECOlfDARY  EVXDEirOB. 
Bee  Letters. 
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8EGRI1T  HOdE^flBB. 

S£PITCTION. 

Evidence — reputation  of  defendant.     Bishop  y.  State   (Tex.),.  3179.  Annotate 

Mother — right  to  maintain  action  for  daughter's  seduction.    Malovte  ▼.  Hspfer  (Md.),  1212. 

Annotated 


SENTENCE  AND  PITNIS: 


:*»>%. 


Intoxicating  liquors — different  offenses— constitutional  and  legi8l9*tiYe  pioroioiUL  for  puniflh.* 
ment.    Stout  v.  State  ex  rel.  Caldwell  (Okla.),  853. 

8EBVIOB  OF  PBQQBUL 
See  ProeeMu 


See  Wi^terworks  aadc  WeAec  Oom^mJu/kMU. 


Bee.  ]ai<MftAi« 


Sei^  R«»ielde» 


Power  of  municipality  to  extend  sewenage  sy^titmu    Lyon  t.  HyattsTiUe  <Md.)»  765. 

Special  assessment — ^necessity  of  benj^fit  to;  (property  owner,    lllyon  v.  UyattsviUe  <Md.),  765, 

notice  of  assessment — propei!!^^  iji:  aajae  of  another.     Lyon  v.  Hyattsville  (Mdi))  766! 

sewer  extension — paratlelijig  old.  aewer*    Lyon  v.  ]^attsyille  (Sid.),  765. 

validity  of  assessment  by  front  feot  rule.    Lyon  T^  HyattavdlQ  (Md.),  766. 


SBAfTS. 

'-    See  lOnes  amd  Kiiierftls. 

SHIPS    AND    SHIPPING. 
See  Ferries* 

SIONATURSS. 

See  Wills. 

8IN6I.E  ADVENTURE.. 
See  PATtnemiliip. 

SOCIETIES. 
See  SelioeU. 

8PE0IAI.  APPEARANCE. 
See  Appearaaee. 

8PE0IAI.  ASSESSMENTS. 
See  Tazatioau 

8PECIAI1  INTERROGATORIES. 

See  laterrosatories. 

SPECIAZ.  I.AWB. 
See  Constitutional  Lair. 

SPECIFICATIONS. 
See  Meolianios'  Liens. 

SPECIFIC  OBJECTIONS. 

See  Instrnetions. 


See  Autemebileai  Mmsieipal  Oerperatiema. 
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8PJBING  GUNS. 
Sea  Sonioide*      \  ■ 

SXASOARD  POIilOT. 

j         Sme  Iiunirasoe. 

SXASE  OEOISIS. 

'Rule^f  etidenice— applicafflion  of  doctriau  of  stare  decisia.    WilHamg  ▼,  Kidd  (CaL),  703, 

R  I 

^  STATE  OOUBTS. 

'    8eo  €5«nrts;  Bemoval  of  Cantos. 

STATIONS. 
See  Orrtore  of  Paeeeasor*, 


TE  OF  FBAUDS. 
See  JPraiula»  Statute  of. 

I  STATVTB  OF  I.IMITATION8. 
See  Umitatlon  of  Actions. 


<"    • 


Amendment — eonstrnction — legislative  intent.    Worthington  y.  District  Court  (Nev  )     1097 

effect  .as  rejjeaL     Worthington  v.  Oistriet  Court  (Ner.),  1097. 

CosBtruction — ^restriction  'Of  gtsneral  words.    Barber  v.  Morgan  ( Conn. ) ,  102 

7a  ,"TH**-P  ^^  atatute»-«ffect  of  verhnJ  changes.     Cole  v.  Sloss-Sheffield  Steel,  etc.  Co. 

(Ala.),  9S.  ' 

—  statutes  in  pari  ntoterta.    Palmer  v.  Cedar  Rapids   (Iowa),  558. 

unrelated  statutes.     Cole  v.  Sloss-Slieaield  Steel,  etc.  Co.  (Ala.),  99. 

Enactment--eYidence  of  enactnwnt-conclusiveness  of  journals.    Heiskell  y.   Knox   County 

-"  iormalities  of  enactment— three  readings  in  each  house.     Heiskell  ▼.  Knox  County; 

"-judicial  notice  of  contents  of  legislative  journals.     Heiskell  v.  Knox  County  (Tenn.), 

^^^^T  «  penniBsive— statute  accompanied  by  penalty.     Cramer'a  Election  CaaeTPaO, 

Rep^l-8tat.teii  repealed  by  rtate  employers'  liabiliiy  act.     Cameron  v.  Pacific  Lime,  etc. 

L^o.  (Ure.J.,  jsov.  .       t  f  A 

metrospective  opcratibn-^re^lation  of  procedure.     Worthington   v.  District   Court Tnc*.*), 

ITime  of  iaking  eff^^^  utilities  act.     Idaho  Power,  etc.  Co.  v.  Blomquisi  (Idaho),  282. 

^t1?^?***^'  Constitutional  Iawj  Descent  and  Plstrlbntlonx    HftBUonss 

lUesltlttMiJs  Jnry,  Jnvenlle  Conxi;s$  Taxation.  "««on|    MMmoas; 


STOCK. 
See  Fire  Insurance. 


STOCK  AKD  STOOKHOI.DERS. 

Meeting  of  stockholders — effect  of  failure  to  eive  notice     PaoiiIa  v   nr^^^-i.* 

necessity  of  notice.     People  y.  Matthiessen    (iu' )  Ws''  ^'  ^^^^^^^^  dU-),  1035. 

waiver  of  notice.    People  v.  Matthiessen  (111  )    io35  '      a      '     ' 

'""'Lirme"'(lfiN^9.'^'*  *'"""""^  *"  become  officer-eligibility  of  officer.'  P*::;!:*^ 

Annotated 

STOCK  EXCHANGES. 

*"'';.  "J^^f^'U'riira.'jKrra*"'""-'^'  **'  •"«'"*•'*  '"«°*-'-    Commonwealth 

•^  Annotated 

STOPPIKG  STATIONS. 
See  Carriers  of  Passttisers. 

r.^11-  '       i.^  X        ^..  STREET  RAILWAYS. 

^*'"  maS  ^srt^stK  co'lr6;;^r "sf  •*- "'  '«*  «>«« «'»-« *<><*-••  no,. 

~To.XK760r"'*""  *"  ''""  "'  *"*'"""''"«•    Normaa  v.  Ch«lotte  ^:ZTt 
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STBZSrr  RAIL W ATS  —  ComtiiLued. 

Collision  between  automobile  and  street  car — ^negligence  of  street  railway.  Norman  v.  Char- 
lotte Electric  R.  Co.  (N.  Car.),  508. 

Passing  car  discharging  passengers — duty  of  street  railway.  Louisville  R.  Co.  v.  Kennedy 
(K5r.),996. 

Pedestrians — care  required  of  pedestrian  in  crossing  street  car  tracks.  Louisyille  R.  Co.  v. 
Kennedy  (Ky.),  996. 

car  striking  pedestrian  in  rounding  curve — liability  of  street  railway.  Kuhn  v.  Mil- 
waukee Electric  R.  etc.  Co.  (Wis.),  678.  Annotated 

Speed — violation  of  speed  ordinance  as  evidence  of  negligence.    Norman  v.  Charlotte  Electric 

R.  Co.  (N.  Car.),  508. 
Travelers — relative  rights  of  traveler  and  street  railway.    Norman  t.  Charlotte  Electric  R. 

Co.  (N.  Car.),  508. 

See  also  Carriers  of  Pasaeneers, 

STREBTS   AND   HIGHWAYS. 

Change  of  grade  of  street — right  of  abutting  owner  to  damages.  Spokane  v.  Ladies'  Benero- 
lent  Society  (Wash.),  367. 

Door  opening  outward  into  street — liability  for  injuries.    Evans  v.  Edinburgh  (Eng.),  455. 

Annotated 

Fall  of  wall — injury  to  child  playing  in  street — contributory  negligence.  Soriero  v.  Pennsyl- 
vania R.  Co.  (N.  J.),  1071. 

injury  to  person  in  street — application  of  doctrine  of  res  ipsa  loquitur.     Soriero  v. 

Pennsylvania  R.  Co.   (N.  J.),  1071.  Annotated 

injury  to  person  in  street — degree  of  care  required  of  owner  of  wall.     Soriero  v. 


Pennsylvania  R.  Co.  (N.  J.),  1071. 
Public  highway — what  constitutes.     Barnes  v.  Essex  Co.  Park  Commission   (N.  J.),  968. 
Slight  depression  in  street — negligence  of  municipality.    Lalor  v.  City  of  New  York  (N.  Y.), 

672. 
Use  of  streets — automobiles — ^municipal  regulation — keeping  to  right  aide  of  street.    Hiscock 

V.  Phinney  (Wash.),  1044.  Annotated 
automobiles — municipal  regulation — ^validity  of  speed  ordinance.    Kalich  v.  Knapp 

(Ore.),  1051.  Annotated 

ordinance  prohibiting  use  by  business  vehicles — validity.     Barnes  v.  Essex  Co.  Park 


Commission   (N.  J.),  968.  Annotated 

See  also  Animals;  Antomobiles;  Municipal  Corporations;  Street  Railways. 

SUBMISSION  OF  ISSUES. 
See  Trial. 

SUICIDE. 

Suicide  as  evidence  of  insanity.    Ledy  v.  National  Council  (Minn.).,  486.  Atmoiated 

SUNDAYS  AND  HOLIDAYS. 

Holidays — judgment  entered  on  holiday — validity.     State  v.  Gould  (Mo.),  856.        Annotated 

—  publication  of  ordinance  on  holiday — ^validity.    &ti  Paul  v.  Robimon  (Mim.),  845. 

Annotated 
Sundays-— contract  made  and  delivered  on  Sunday — effect  of  part  performance.     Gist  v.  John- 
son-Carey Co.  (Wis.),  460. 

contract  made  and  delivered  on  Sunday — estoppel  to  repudiate.    Gist  v.  Johnson- 
Carey  Co.   (Wis.),  460.  I  Annotated 

contract  made  and  delivered  on  Sunday — ratiflcation.    Gist  v.  Johnson-Carey  Co. 

(Wis.),  460. 

contract' made  and  delivered  on  Sunday — sufficiency  of  evidence  to  show  new  contract 


thereafter  made.     Gist  v.  Johnson-Carey  Co.  (Wis.),  460. 

contract  made  and  delivered  on  Sunday — validity.    Gist  v.  Johnson-Carey  Co.  (Wis.), 


460. 


SUPERIOR  COUNTS. 
See  Conrts. 

SUPERVISORS. 
See  Schools. 

SUPPORT. 

See  Infants. 


Construction   of  contract — rights   of   surety  for  hire.    American   Surety   Co.   v.   Pangbum 

(Ind.),  1126. 
Failure  of  principal  to  sign  bond — ^waiver.    American  Surety  Co.  v.  Pangbum   (Ind.),  1126. 
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SURGEONS. 
See  Pl&ysioiaiM  iM&d  Siirse«ms. 

STTRPLUSAOE. 
See  Appeal  and  £rrer« 

StTSPENSION. 
See  Injunotioas. 

TAXATION. 

Exemption  from  taxation — money  loaned  on  mortgage  security — ^validity  of  statute.    State  v. 
Alabama  Fuel,  etc.  Ck>.   (Ala.)>  752.  Annotated 

property  used  by  Elks  lodge.    St.  Louis  Lodge  v.  Koeln  (Mo.),  784. 

strict  construction  of  exempting  statute.     St.  Louis  Lodge  v.  Koeln   (Mo.),  784. 

Special  assessments — ^necessity  of  benefit  to  property  owner.    Lyon  v.  Hyattsville  (Md.),  765. 
notice  of  assessment — property  in  name  of  another.    Lyon  v.  Hyattsville   (Md.),  765. 

property  subject — ^railroad  right  of  way.     Northern  Pacific  R.  Co.  v.  Richland  Co. 

(N.  Dak.),  574.  Annotated 

sewer  extension — paralleling  old  sewer.     Lyon  v.  Hyattsville   (Md.),  765. 

validity  of  assessment  by  front  foot  rule.    Lyon  v.  Hyattsville  (Md.),  765. 


Railroads — ^valuation  of  railroad  property  for  purpose  of  taxation.    Northern  Pacific  R.  Co. 

v.  State  (Wash.),  1166.  Annotated 
valuation  of  railroad  property  for  purpose  of  taxation.     Northern  Pacific  R.  Co.  v. 

Pierce  County  (Wash.),  1194.  Annotated 

valuation  of  railroad  property  for  purpose  of  taxation.     Lake  Tahoe  R.  etc.  Co.  v. 


Roberts  (Cal.),  1196.  Annotated 

valuation  of  railroad  property  for  purpose  of  taxation.    Minneapolis,  etc.  R.  Co.  v. 


Douglas  Cilounty    (Wis.),  1199.  Annotated 

Redemption  from  tax  sale — notice  of  expiration  insufficient.     Telford  v.  McGillis   (Minn.), 
157. 

TAXPATEBS*  ACTIONS. 

Enjoining  purchase  of  property — excessive  price.     Heiskell  v.  Knox  County   (Tenn.),  1281. 


See  Sol&oela. 

TELEGRAPHS  AND  TELEPHONES. 

Conversation  by  telephone  as  evidence.    Carroll  v.  Parry   (D.  C),  971.  Annotated 
Poles — right  to  maintain — acquirement  of  right  by  prescription.     Postal   Telegraph  Co.  v. 
Forster  (Ore.),  979.                                                                                                         Annotated 
Rules — change  in  method  of  collection.    State  v.  Kenosha  Home  Tel.  Co.  (Wis.),  365. 
requiring  payment  at  office.    State  v.  Kenosha  Home  Tel.  Co.   (Wis.),  365. 

TENDER. 

Option  to  purchase  real  estate — acceptance  by  tender.     Agar  v.  Street   (Mich.),  618. 

TERMINATION  OF  ALLOWANCE. 
See  Workmen's  Coxnpeiuiation  Act. 

TICKETS  AJfD  FARES. 

Militia — statute  prescribing  reduced  fare  for  militia — ^validity.    State  v.  Missouri,  etc.  R.  Co. 

(Mo.),  949. 
Transfers — municipal  regulation  of  use  of  transfers.    St.  Paul  v.  Robinson  (Minn.),  845. 

TIME. 
See  Contraota;  Valne. 

TITLE. 
See  Deeds;  Real  Property. 

TORTS. 

Interference  with  contract  relations — liability  for  procuring  discharge  of  servant.     Johnson 
V.  Aetna  Life  Ins.  Co.  (Wis.),  603.  Annotated 

TRANSACTIONS  WITH  DECEDENT. 
See  Witnesaet. 
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TBANSFEB  OF  EXPECTAMOT. 
Bee  Besoent  and  Distribmtioa. 

TRAHSFEB  OF  STOCK. 
See  Stock  and  StooU&olders. 


See  Tickets  and  Fares. 

TRANSPORTATION. 
See  MeckaiUee'  Iiieme. 


See  Railreade. 

TRIAI.. 

Agreed  statement  of  facts — inferences  which  may  be  drawn.    MoGhee  ▼.  Cox  (Va.),  842. 

Insanity  of  defendant — time  when  issue  may  be  tried.     Ferguson  y.  Martineau  (Ark.),  421. 

Annotated 

Issues  agreed  on  by  parties — effect  of  consideration  by  court  of  issue  not  agreed  on.  Richard- 
son V.  Flower  (Pa.),  1088. 

Submission  of  issues— duty  of  court  to  submit  issue — necessity  of  request.    Gist  y.  Johnsoc- 
Carey  Co,  (Wis.),  460. 

failure  to  request  submission — presumption  as  to  finding  of  court.    Gist  v.  Johnson- 
Carey  Co.    (Wis.),  460. 

refusal  to  submit  immaterial  issue.    Gist  v.  Johnson-Carey  Co.  (Wis.),  460. 


See  also  Argument  of  Counsel;  Injnnotioas;  IiLstmotioas;  Pleading;  Qnestios 
of  Law  and  Fact;  Veaae;  Verdict. 

TRUSTS  ANB  TRUSTEES. 

Accounting— evidence  of  disbursement  sufficient.    Stevens  y.  Stevens  (Mich.),  1250. 


Proof  of  authorship  of  typewritten  letter.    Josephs  v,  Briant  (Ark.),  741. 

UNFAITHFUIiLT. 

Meaning  of  term.    State  v.  American  Surety  Co.  (Idaho),  209. 

UNITED'  STATES  COURTS. 
See  Courts. 

UNUSUAI,  PERU*. 
See  Carriers  of  Passengers. 

USE. 
See  latezieatias  liquors;  Streets  and  Hishwajs;  Talve* 

USURY. 

Building  and  loan  association — exemption  from  usury  laws — ^validity  of  statute.     Halsell  t. 
Merchants'  Union  Ins.  Co.  (Mis8.)»  229.  Annotated 

VACATION. 

See  Judgments. 

▼AI.UATION. 

See  Taxation. 


VAIiUE. 

• 

Law — rvalue  of  land — evidence  of  availability  lor  particular  use — admissibility.     Myers  ▼. 

Bender  (Mont.),  245. 
Lost  time — rvalue  of  lost  time — necessity  of  evidence.     Florida  East  Coast  R.  Co.  v.  Carter 

(Fla.),  1299. 

See  also  Eminent  Domain. 

VARIANCE. 
See  Ranks;  Pleading. 
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VEHIOIiES. 

BuBinesB  vehicleB — ordinance  prohibiting  use  of  streets  by  business  vehicles.       Barnes  v. 

Essex  Co.  Park  Commission   (N.  J.),  908.  Annotated 

Imputed  negligence — negligence  of  driver  as  imputed  occupant  of  automobile.     Anthony  v. 

Kiefner   (Kan.),  264.  Annotated 
negligence  of  driver  as  imputed  to  occupant  of  vehicle.    Ghristopherson  v.  Minneapolis, 

etc.  R.  Co.   (N.  Dak.),  683.  Annotated 

Railroads — crossing  accident — effect  of  contributory  negligence  of  driver  of  vehicle.    Christo- 

pherson  v.  Minneapolis,  etc  R.  Co.    (N.  Dak.),  683. 
Speed  of  vehicles — municipal  regulation — validity.    Kalich  ▼.  Kni^p   (Ore.),  1051. 

Annotated 

VENDOR  AND   PUmCHASER. 

Option  to  purchase  real  estate — acceptance  by  tender.  Agar  v.  Street  (Mich.),  518. 
See  also  Accaoy. 


Pleading — averment  of  venue  sufficient.    Henry  v.  Spitler  (Fla.),  1267. 

VERDICT. 

Criminal  case — sufficiency  of  verdict — ^guilty  as  charged  in   information.     State  v.   Grould 

( Mo. ) ,  855. 
Direction  of  verdict — when  proper.    Philadelphia,  etc.  R.  Co.  v.  Gatta  (Del.),  1227;  Florida 

East  Coast  R.  Co.  v.  Carter  (Fla.),  1299. 
Excessive  verdict — ^personal  injuries — reversal  for  excessiveneas.     Rosenberg  v.  Dahl   (Ky.), 

1110. 
personal  in  juries— 'What  is  excessive  verdict.    Rowlands  v.  Chicago,  etc.  R.  Co.  ( Wis. ) , 

714. 
Interrogatories — request  for  special  interrogatories  as  to  evidentiary  facts— denial  proper. 

Korab  v.  Chicago,  etc.  R.  Co.  (Iowa),  637. 

See  also  Appeal  and  Error;  Jary. 

VERIFICATION. 
See  Juveaile  Courts. 

VOTES. 

See  Eleotioaa* 

WAIVER. 

See  Appearaaee;  Balldine  Coatraota;  Coatraote;  lAadlord  aad  Teaaat;  Me« 
ol&aaioa*  Lleaa;  Parties  to  Aotioas;  Pleadiac;  Stoek  aad  StooUiolders; 
Saretyship. 


Prizes — effect  of  orders  is  council.    The  Zamora   (Eng.),  233. 

Right  of  belligerent  power  to  requisition  neutral  property.    The  Zamora  (Eng.),  233. 

Annotated 

WATERS  ANB  WATERCOURSES. 
See  Emiaeat  Domala. 

WATERWORKS  ANB  WATER  COMPANIES. 

Right  to  charge  consumer  with  cost  of  service  pipe.    State  v.  Water  Supply  Co.   (N.  Mex.), 
1290.  Annotated 

WEAPONS. 

Deadly  weapon — ^what  constitutes — razor.    Brown  v.  State   (Miss.),  307.  Annotated 

See  also  Hoaiieide* 

WEIGHT  OF  EVIBENCSL 
See  Erideaoe. 

WILLS. 

Benefit   insurance — validity   of   designation   of   beneficiary   by   will.    Armstrong   v.    Walton 

(Miss.),  1.37. 
Construction — ''children''  as  including  child  en  ventre  sa  mere.    Lamar  v.  Crosby  (Ky.),  1033. 

Annotated 
Execution — necessity  of  signature  at  end  of  will.    Armstrong  v.  Walton   (Miss.),  137. 

Annotated 
Ann.  Cas.  1916E. — 86. 
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WIIXS  —  Continmed. 

Revocation  and  revival— destruction  of  revoking  will  as  reviving  will.    Moore  v.  Rowlett 
(111.),  718. 

subsequent  invalid  will  as  revoking  will.     Moore  v.  Rowlett  (111.),  718. 

See  also  Descent  and  Distribntion. 

WITNESSES. 

Cross-examination — railroad  claim  agent — propriety  of  rigid  cross-examination.     Florida  East 
Coast  R.  Co.  V.  Carter  (Fla.),  1299. 

testimony  as  to  reputation — right  to  cross-examine.     Medlin  v.  County  Board  of  Edu- 
cation (N.  Car.),  300. 

Examination — question  calling  for  matter  partly  irrelevant.    Riggins  v.  State  (Md.),  1117. 
Expert  witnesses — examination — use  of  scientific  books.    State  v.  Brunette   (N.  Dak.),  340. 

Annotated 
Impeachment — former  conviction — how  proved.     State  v.  Foxton  (Iowa),  727. 

inconsistent  statement  by  prosecuting  witness.     Riggins  v.  State  (Md.),  1117. 

testimony  before  grand  jury.     State  v.  Ayles  (Ore.),  738. 

Privileged  communications — attorney  and  client--disclosure  of  name  of  client.     Ex  p.  Mo- 
Donough  (Cal.),  327. 

attorney  and  client — illegal  transaction  not  privileged.     Ex  p.  McDonough    (Gal.), 

327. 

attorney  and  client — statement  by  prosecuting  witness  to  prosecuting  attorney.    Rig- 


gins V.  State  (Md.),  1117.  Annotated 

Transactions  with  decedent — competency  of  witness  to  testify  as  to  receipt  of  letter  from 

person  since  deceased.     Josephs  t.  Briant  (Ark.),  741.  Annotated 
See  also  Evidence. 

WOMEN. 

Aliens — marriage  of  woman  citizen  to  alien — effect.    Mackenzie  v.  Hare  (U.  S.),  645. 

WORDS  AND   PHRASES. 

"Any" — ^meaning  of  term.     Cole  v.  Sloss-Sheffield  Steel,  etc.  Co.  (Ala.),  99.  Annotated 

"Any" — meaning  of  term.     Barber  v.  Morgan   (Conn.),  102.  Annotated 

"Any" — meaning  of  term.     State  v.  Kansas  City   (Kan.),  1.  Annotated 

"Any" — meaning  of  term.     State  v.  Sanders   (La.),  105.  Annotated 

"Any  other  purpose" — meaning  of  term.     Schmidt  v.  State  (Wis.),  107.  Annotated 

"Children" — ^gift  to  children  as  including  child  en  ventre  sa  mere.     Lamar  y.  Crosby  (Ky.), 
1033.  Annotated 

Deadly  weapon" — what  constitutes.     Brown  v.  State  (Miss.),  307.  Annotated 

Delivei7" — ^what  constitutes  delivery  of  deed.     Williams  v.  Kidd  (Cal.),  703. 

Execution"  of  deed  as  including  delivery.    Williams  v.  Kidd   (Cal.),  704. 

Ferryboat" — what  constitutes.     Lake  Tahoe  R.  etc.  Co.  v.  Roberts  (Cal.),  1196. 
"Illegally" — meaning  of  term.     State  v.  American  Surety  Co.   (Idaho),  209. 

Improperly" — ^meaning  of  term.     State  v.  American  Surety  Co.    (Idaho),  209. 

May"  as  meaning  "must."     State  v.  American  Surety  Co.   (Idaho),  209. 

Or  elsewhere" — meaning  of  term.     State  v.  Sanders  (La.),  105. 
"Parens  patriae" — ^meaning  of  term.     In  re  Turner  (Kan.),  1022. 
"Partnership" — meaning  of  term.     Westcott  v.  Gilman  (Cal.),  437. 

"Razor" — meaning  of  term.     Brown  v.  State  (Miss.),  807,  Annotated 

"Rent"  and  "royalty"  distinguished.     Saulsberry  v.  Saulsberry   (Ky.),  1223.  Annotated 

Technical  meaning  of  legal  terms — when  not  adopted.     Saulsberry  v.  Saulsberry  (Ky.),  1223. 
"Unfaithfully" — ^meaning  of  term.    State  v.  American  Surety  Co.  (Idaho),  209. 
See  also  Alibi;  Corporations;  Jeopardy;  Streets  and  Higliways. 

WOBKMEN*S  COBIPENSATION  ACTS. 

Termination  of  allowance  under  act.     Estate  of  Beckwith  v.  Spooner    (Mich.),  886. 

Annotated 
What  constitutes  accident — rheumatism.    Glasgow  Coal  Co.  ▼.  Welsh  (Eng.),  161. 

IXntlTING. 
See  Notice. 

WRIT  OF  ERROR. 
See    Appearanee* 


u 
n 

u 


INDEX    TO    NOTES 


IN  THIS  VOLUME. 


ABATZaCBNT  — 
See  Mvisaneet. 

AOQUITTAIi  — > 

See  Malleioma  Proseo'atioii. 

ACTIONS  — 

Nature  of  action  for  penalt^r  for  Tiolation 
of  intoxicating  liquor  statute,  870. 

See  also  Ezeentors  aiid  Admlnlstra* 
tors;  Jury;  Malieioiia  Proseoation.; 
Res  Judicata. 

ADDRESS  — 
See  Miudeipal  Gorporationa, 

ADJOINING  IANDOWN£RS  — 

Liability  of -adjoining  landowner  for  use  of 
party  wall  in  absence  of  agreement  to 
contribute,  1165. 

ADMINISTRATORS  — 

See  liKeevtora  and  Administraten. 

ADMISSIONS  AND  DECI.ARATIONS  — 

Admissibility  of  declaration  of  grantor 
after  conveyance  as  to  delivery  of  deed, 
713. 

ADUIiTERT  — 

Connivance  or  procurement  by  other  spouse 
as  defense  to  prosecution  for  adultery, 
741. 

ADVERSE  POSSESSION  — 
See  Preseription. 


Legal  meaning  of  "any,"  2. 

APPEAI.  AND  ERROR  — 

Appeal  from  judgment  in  action  for  penalty 
for  violation  of  intoxicating  liquor  stat- 
ute, 873. 

Appeal  from  judgment  of  juvenile  court, 
1017. 

Validity  of  act  in  connection  with  appeal 
or  writ  of  error  performed  on  holiday, 
853. 


Voluntary  appearance  as  vesting  court  with 
jurisdiction  of  corporation  in  criminal 
case,  1290. 

Waiver  of  special  appearance  by  pleading 
to  merits,  1270. 

APPUANOES  — 

See  Oanrieva  of  Passenirem. 

ASSERTION  OF  OIAIM  — 
See  Idhel  and  Slander. 

ASSIGNMENTS  — 

Validity  of  transfer  of  expectancy  in  estate 
made  by  heir  or  beneficiary  to  stranger, 
1241. 

See  also  Landlord  and  Tenant* 


ASSIGNMENTS     FOR 
CREDITORS  — 


SFIT     OF 


Liability  of  assignee  for  benefit  of  creditors 
for  rent.  815. 


Amount  of  compensation  of  person  other 
than  real  estate  broker  for  effecting  sale 
of  land  where  contract  fails  to  fix  com- 
pensation, 306. 

See  also  Foreign  Corporations. 

ALLOIXTANCE  — 

See  Workmen's  Compensation  Aeta. 


Liability  of  owner; for  injuries  caused  by 
runaway  horse,  1114. 

Liability  of  railroad  for  frightening  horse 
by  operation  of  handcar,  321. 

Rights  and  duties  of  person  driving  auto- 
mobile in  highway  with  respect  to  horse 
drawing  vehicle,  662. 

See  also  Fire  Insnranoe. 


Right  to  issue  attachment  against  foreign 
corporation  on  ground  of  nonresidence, 
362. 

ATTORNEYS  — 

Appointment  of  counsel  to  represent  ju- 
venile offenders,  1016. 

Extent  of  attorney's  lien  on  judgment,  387. 

Interest  on  attorney's  fees,  249. 

Validity  of  acknowledgment  by  client  of 
debt  to  attorney  barred  by  limitations, 

436. 
See  also  Appearanoe. 

AUTOMOBUJSS  — 

Chauffeur:  liability  of  automobile  owner  to 
chauffeur  for  personal  injuries,  1090. 
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AUTOMOBIIfS  —  Goatimiied. 

Highways:  rights  and  duties  of  persons 
driving  automobiles  in  highways,  661. 

Imputed  negligence:  negligence  of  driver  as 
imputable  to  occupant  of  automobile, 
268. 

Last  clear  chance:  application  of  last  clear 
chance  doctrine  to  collision  between  auto- 
mobile and  street  car,  515. 

Regulation:  constitutionality  of  statutes 
and  ordinances  r^ulating  speed  of  ve- 
hicles in  streets  and  highways,  1067. 

— ^municipal  regulation  of  automobiles  with 
respect  to  equipment,  use  of  streets,  or 
the  like,  1047. 


BANANA  PEELS  — 
See  Carriers  of 


BUSINESS  — 
See  Partaerahip. 


Liability  of  assignee  or  trustee  in  bank- 
ruptcy for  rent,  816. 

BANKS  — 

Bank  examiners,  219. 

Criminal  liability  of  oflBoer  of  insolvent 
bank  for  receiving  deposit  therein  con- 
sisting of  check  on  same  bank,  592. 

BASTARDY  — 
See  lUesitimaey. 


See  International  I«aw. 


Rights  ftnd  duties  of  perscfti  driving  auto- 
mobile in  highway  with  respect  to  bi- 
cycle, 675. 

BONDS  — 

Authority  of  public  officer  to  complete  bond 
issue  after  repeal  of  statute  authorizing 
issue,  406. 

BOOTHS  — 

See  Eleetiona. 


State  or  municipal  regulation  of  personal 

property  loan  brokers,  618. 
See  also  Aceney. 

BUIIJ>IN6     AND     IiOAN     ASSOCIA- 
TIONS- 

Constitutionality  of  statutes  exempting 
building  and  loan  associations  from  usury 
laws,  232. 

BITRDEN  OF  PROOF  — 

Burden  of  proof  as  to  validity  of  trans- 
fer of  expectancy  in  estate,  1250. 

Burden  of  proof  in  action  against  gas  com- 
pany for  injuries  caused  by  escape  of 
gas,  280. 


See  Vehielea. 

BY-LAWS  — 

See  Stoek  Exeliaiic^a. 

• « 

GABIUGBIIS  OF  GOODS  — 

Liability  as  between  consignor  and  con- 
signee lor  payment  of  freight  luider- 
charges  on  interstate  shipment,  378. 

Validity  of  statute,  ordinance  or  rule  pro- 
viding for  reciprocal  demurrage,  701. 

CARRIERS  OF  LUTE  STOCK  — 

Liability  of  carrier  of  live  stock  for  in- 
jury to  stock  where  shipper  loads  stock 
improperly,  1203. 

CARRIERS  OF  PASSENGERS  -^ 

Appliances:  liability  of  carrier  of  passen- 
gers with  respect  to  applianeee  pur- 
chased from  manufacturer,  929. 

Banana  peels:  liability  of  carrier  for  in- 
jury to  passenger  caused  by  slipping  on 
banana  peel  or  the  like,  1087. 

Contributory  negligence:  contributory  neg- 
ligence of  passenger  in  alighting  from 
street  car  and  passing  to  rtor  of  it  across 
parallel  tracks  without  looking  for  ap- 
proaching car,  998. 

— failure  of  carrier  to  enforce  rule  as  af- 
fecting contributory  negligence  of  pas- 
senger in  violation  thereof,  1308. 

Destination  of  passenger:  duty  of  railroad 
to  put  passenger  off  at  destination  not 
stopping  station,  1220. 

Insane  passengers:  duty  and  liability  of 
carrier  with  respect  to  insane  passenger, 
256. 

See  also  Street  Railways. 

CHARACTER  — 
See  Death  by  Wronsfnl  Aet. 


See  Automobiles. 


Unauthorized  entry  of  premises  by  em- 
ployee of  bwner  as  burglarious  entry, 
634. 


Criminal  liability  of  oflS/oer  of  insolvent 
bank  for  receiving  deposit  therein  con- 
sisting of  check  on  same  bank,  592. 

Giving  worthless  check  as  false  pretense, 
736. 

CHIIiDREN  — 

See  Imfanisi  Wills. 

CLAIMS  — 

See  Libel  and  Slamder;  Muaieipal 
Corperatioiia. 

COLLISIONS  — 
See  Antemobilea;  Street  Railways. 


See  Insanity. 
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OOMPSmBATION  — 
Se«  Affeneys  AttMrn^ys. 

OOMNI  VANCE  — 

See  Adultery. 

CONSIDEBATION  — 

See  Release  and  Bieel&arce. 


CaN'STlTUTiONAIi  lAW  — 

AutomobileB:  municipal  regulation  of  auto> 
mobiles  with  respect  to  equipment,  use 
of  streets,  or  the  like,  1047. 

Bank  examiners:  validity  of  statute  creat- 
ing office,  219. 

Building  and  loan  associations:  constitu- 
tionality of  statutes  exempting  building 
and  loan  associations  from  usury  laws, 
232. 

Carriers  of  goods:  validity  of  statute,  ordi- 
nance or  rule  providing  for  reciprocal 
demurrage,  701. 

Divorce:  validity  of  statute  requiring  cer- 
tain period  of  residence  within  state  as 
prerequisite  to  divorce,  1110. 

Electricians:  state  or  municipal  regulation 
of  electricians,  694. 

Foreign  corporations:  validity  of  statute 
designating  particular  kind  of  agent  of 
foreign  corporation  on  whom  process  may 
be  served,  339. 

Intoxicating  liquors:  right  to  prohibit  pos- 
session of  intoxicating  liquor  for  personal 
use,  780. 

— ^validity  of  intoxicating  liquor  statute 
which  makes  distinction  between  races 
with  respect  to  granting  of  license  or 
otherwise,  170. 

Jury:  validity  and  construction  of  consti- 
tutional or  statutory  provision  for  ver- 
dict by  less  than  whole  number  of  jurors, 
600. 

Loan  brokers:  state  or  municipal  regula- 
tion of  personal  property  loan  brokers, 
618. 

Public  service  commissions:  validity  of 
statute  conferring  on  public  service  com- 
mission power  to  determine  necessity  for 
construction  or  extension  of  public  util- 
ity, 299. 

Schools:  validity  of  statute  fixing  mini- 
mum salary  of  school  teachers,  420. 

— ^validity  of  statutory  or  other  prohibi- 
tion against  secret  societies  among  stu- 
dents, 527. 

Streets  and  highways:  constitutionality  of 
statutes  and  ordinances  regulating  speed 
of  vehicles  in  streets  and  highways,  1067. 

— ^validity  of  ordinance  prohibiting  use  of 
streets  by  business  vehicles,  969. 

Taxation:  validity  of  exemption  from  tax- 
ation of  money  loaned  on  mortgage  se- 
curity, 757. 

CONSTRUCTION  — 

See  Jmry;  Fbysiciana  aad  Bmr^^onmi 
IXTiUs. 


CONTEMPT  — 

Power  of  juvenile  court  to  punish  for  con- 
tempt, 1014. 

CONTINGBNCT  — 
See  Frande,  Statute  of. 

CONTRACTS  — 

Admissibility  of  parol  evidence  to  show 
place  of  payment  under  contract  silent 
in  that  respect,  366. 

Civil  liability  for  interference  with  con- 
tract relations,  608. 

Principle  of  estoppel  as  applicable  to  rights 
of  parties  under  void  Sunday  contract, 
467. 

Validity  of  contract  for  contingent  compen- 
sation in  procuring  legislation,  948. 

Validity  of  transfer  of  expectancy  in  es- 
tate made  by  heir  or  beneficiary  to  stran- 
ger, 1241. 

See  also  Infants;  Frauds,  Statute  of; 
Landlord  and  Tenant;  Meolianioe* 
liiens;  Releaee  and  Biscl&arse. 


CONTRIBUTION  — 
See  Adjoining  I«ando 


/ 


CONTRXBUTORT  NEOU6ENCE— 

Animals:  contributory  negligence  as  affect- 
ing liability  of  owner  for  injuries  caused 
by  runaway  horse,  1117. 

Automobiles:  contributory  negligence  of 
pedestrian  as  affecting  liability  for  in- 
jury by  automobile,  669. 

Carriers  of  passengers:  contributory  negli- 
genoe  of  passenger  in  alighting  from 
street  car  and  passing  to  rear  of  it  across 
parallel  tracks  without  looking  for  ap- 
proaching car,  998. 

— failure  of  carrier  to  enforce  rule  as  af- 
fecting contributory  negligence  of  pas- 
senger in  violation  thereof,  1308. 

Gas:  contributory  negligence  as  affecting 
<        liability  of  gas  company  for  escape  of 

gas,  280.  • 

Imputed  negligence:  negligence  of  driver 
as  imputable  to  occupant  of  automobile, 
268. 
— negligenpe  of  driver  as  imputable  to  oc- 
cupant of  vehicle,  685. 
Street  railways:  contributory  negligence  of 
pedestrian  as  affecting  liability  for  in- 
juries by  street  car  in  rounding  curve, 
682. 

CONVERSATIONS  — 

See  Telegraplie  and  Telepl&onea. 

CORPORATIONS  — 

Eligibility  of  oificer  of  corporation  to  whom 
stock  is  transferred  for  purpose  of  enab- 
ling him  to  become  oflBcer,  963. 

Method  or  process  by  which  court  may  ac- 
quire jurisdiction  of  defendant  corpora- 
tion in  crimmal  case,  1289. 

Right  to  issue  atUchment  against  foreign 
corporation  ^^  ground  of  nonresidence, 
362. 
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CORPORATIONS  —  ContiiLued. 

Validity  of  statute  designating  particular 
kind  of  agent  of  foreign  corporation  on 
whom  process  may  be  served,  339. 

Waiver  of  notice  of  stockholders'  meeting, 
1038. 

See  also  Public  Serrioe  Coxnxnissioi&s; 
PubUc  Utilities. 

COSTS  — 

Allowance  of  costs  in  proceeding  in  juve- 
nile court,  1018. 

Costs  in  action  for  penalty  for  violation  of 
intoxicating  liquor  statute,  873. 

COUNCIL  — 

See  Munioipal  Corporations. 

COURTS  — 

Corporations:  method  or  process  by  which 
court  may  acquire  jurisdiction  of  de- 
fendant corporation  in  criminal  case, 
1289. 

Decisions:  criminality  of  act  committed 
after  decision  holding  statute  inappli- 
cable and  before  reversal  of  decision,  373. 

Holidays:  right  to  hold  court  on  holiday, 
852. 

— validity  of  judicial  business  performed 
on  holiday,  849. 

Intoxicating  liquors:  jurisdiction  of  action 
for  penalty  for  violation  of  intoxicating 
liquor  statute,  872. 

Judicial  notice  of  contents  of  legislative 
journals  on  issue  as  to  enactment  of  stat- 
ute, 1284. 

Juvenile  courts,  1010. 

See  also  Appeal  aiid  Error;  Injuao- 
tions. 

COVENANTS  — 
See  Deeds. 

CREATION  — 

See  PartnersMp. 

CHIMIN  All  LAW  — 

Adultery:  connivance  or  procurement  by 
other  spouse  as  defense  to  prosecution  for 
adultery,  741. 

Banks:  criminal  liability  of  officer  of  in- 
solvent bank  for  receiving  deposit  there- 
in consisting  of  check  on  same  bank,  592. 

Burglary:  unauthorized  entry  of  premises 
by  employee  of  owner  as  burglarious  en- 
try, 534. 

Corporations:  method  or  process  by  which 
court  may  acquire  jurisdiction  of  defend- 
ant corporation  in  criminal  case,  1289. 

False  pretenses:  giving  worthless  check  as 
false  pretense,  736. 

Insanity:  time  or  stage  in  criminal  pro- 
ceedings when  question  of  insanity  of  de- 
fendant may  be  determined  by  inquisi- 
tion or  otherwise,  424. 

Preliminary  examination:  right  of  accused 
person  to  preliminary  examination,  312. 

Seduction:  admissibility  of  evidence  of  de- 
fendant's reputation  in  prosecution  for 
seduction,  381. 


CRIMINAL  LA W  —  Contlamed. 

Statutes:  criminality  of  act  committed 
after  decision  holding  statute  inappli- 
cable and  before  reversai  of  decision,  373. 

See  also  Grand  Juxji  Juvenile  Courts; 
Malioions  Prosecution. 

DAMAGES  — 

Intoxication  as  justification  or  mitigation 
of  slander,  564. 

DAMS  — 

Right  of  railroad  company  to  ^ect  and 
maintain  dam,  1217. 

DEADLY  WEAPONS  — 
See  Weapons. 

DEATH  RT  WRONGFUL  ACT  — 

Admissibility  in  action  for  death  by  wrong- 
ful act  of  .evidence  of  habits  or  physical 
condition  of  deceased,  652. 

Right  of  person  other  than  parent  to  re- 
cover for  death  of  illegitimate  child,  454. 


DECEDENTS' 

See  Descent  and  Distribution;  Execu- 
tors and  Administrators. 

DECISIONS  — 
See  Courts. 

DECREASE  OF  ALLOWANCE  — 
See  Workmen's  Compensation  Acts. 


Admissibility  of  declaration  of  grantor 
after  conveyance  as  to  delivery  of  deed, 
713. 

Effect  of  omission  of  grantor's  name  from 
body  of  deed,  521. 

Necessity  of  notice  to  covenantor  of  good 
title  to  defend  eviction  proceeding  in 
order  to  conclude  him  in  action  on  cove- 
nant, 148. 

See  also  Homestead;  Res  Judicata. 

DEFINITIONS  — 

See  Words  and  Phrases. 


See  Deeds. 

DEMURRAGE  — 

See  Carriers  of  Goods. 

DEPOSITIONS  — 

Validity  of  deposition  taken  on  holiday, 
851. 

DEPOSITS  — 
See  Banks. 

DESCENT  AND  DISTRIBIITION— 

Validity  of  transfer  of  expectancy  in  estate 
made  by  heir  or  beneficiary  to  stranger, 
1241. 

DESERTION  — 
See  Divoreo. 


INDEX  TO  NOTES. 


1367 


DESTINATION  —  \ 

See  Carvien  of  Passeiie*»i* 

DETECTAPHONi:  — 
See  Svldeaee. 


Liability  of  devisee  of  lessee  for  rent,  820. 

DICTOOBAPH  — 
See  Eridenee* 

DiyOROE  — 

Right  of  wife  to  leave  marital  home  be^ 

cause  of  conduct  of  husband's  relatives, 

209. 
Validity  of  statute  requiring  certain  period 

of  residence  within  state  as  prerequisite 

to  divorce,  1110. 

BOOBS  — 

See  Streets  and  Higliwajs. 


See  AmtomobUeB;  Vehicles* 


Statutory  right  to  new  trial  in  ejectment, 
556. 

BUSCnONS  — 

Effect  of  failure  to  complywith  registration 

laws  on  validity  of  votes  cast  at  election, 

408. 
Effect  on  election  of  failure  to  comply  With 

statute    as    to    arrangement   of    voting 

rooms  or  booths,  917. 


Acquirement  by  prescription  of  risht  to 
maintain  telegraph,  telephone  or  ^ectric 
light  pole,  981. 

State  or  municipal  r^^lation  of  electri- 
cians, 694. 


See  Corporations. 

EMINENT  DOMAIN  — 

Admissibility  in  eminent  domain  proceed- 
ing of  evidence  of  price  paid  by  another 
than  condemnor  for  similar  property, 
598. 

Right  of  railroad  company  to  condemn 
water  over  which  right  of  way  is  con- 
structed, 1215. 


IiIABIUTT  ACTS  — 

Employees    entitled    te    protection    under 

federal  employers'  liability  act,  472. 
Validity   of   verdict   by   less   than    whole 

number  of  jurors  in  action  under  federal 

employers'  liability  act,  504. 
What  statutes  are   impliedly  repealed  by 

state  employers'  liability  acty  773. 

EN  VENTBE  SA  MEBE  — 
See  Wills. 

EQUIPMENT  — 
See  Automobiles. 


EQUITY  — 

Recovery  in  equity  of  penalty  for  violation 
of  intoxicating  liquor  statute,  873. 


Comparative  weight  of  estimate  and  actual 
measurement,  573. 


Principle  of  estoppel  as  applicable  to  rights 
of  parties  under  void  Sunday  contract, 
467. 

EVICTION  — 
See  Deeds. 

EVIDENCE  — 

Admissions  and  declarations:  admissibility 
of  declaration  of  granter  after  convey- 
ance as  to  delivery  of  deed,  713. 

Burden  of  proof:  burden  of  proof  as  to 
validity  of  transfer  of  expectancy  in  es- 
tete,  1250. 

—burden  of  proof  in  action  against  gas 
company  for  injuries  caused  by  escape  of 
gas,  280. 

Death  by  wrongful  act:  admissibility  in 
action  for  death  by  wrongful  act  of  evi- 
dence of  habits  or  physical  condition  of 
deceased,  652. 

Depositions:  validity  of  deposition  taken 
on  holiday,  851. 

Detectaphones :  admissibility  of  evidence 
received  through  detectaphone  or  dicto- 
graph, 181. 

Eminent  domain:  admissibility  in  eminent 
domain  proceeding  of  evidence  of  price 
paid  by  another  than  condemnor  for  simi- 
lar property,  598. 

Expert  and  opinion  evidence:  use  of  scien- 
tific books  in  connection  with  examina- 
tion of  expert  witness,  356. 

Insanity:  suicide  as  evidence  of  insanity, 
488. 

Intoxicating  liquors :  evidence  in  action  for 
penalty  for  violation  of  intoxicating  liq- 
uor statute,  874. 

Judicial  notice  of  contents  of  legislative 
journals  on  issue  as  te  enactment  of  stat- 
ute, 1284. 

Juvenile  courte:  evidence  in  juvenile  court 
proceeding,  1016. 

Malicious  prosecution:  acquittal  in  crimi- 
nal prosecution  as  evidence,  in  action 
for  malicious  prosecution,  of  want  of 
probable  cause,  376. 

Parol  evidence:  admissibility  of  parol  evi- 
dence to  show  place  of  payment  under 
contract  silent  in  that  resp^t,  366. 

— proof  by  parol  of  contents  of  lost  memo- 
randum required  by  statute  of  frauds, 
173. 

Seduction:  admissibility  of  evidence  of  de- 
fendant's reputation  in  prosecution  for 
seduction,  381. 

Telephones:  conversations  by  telephone  as 
evidence,  977. 

Weight  and  sufficiency :  comparative  weight 
of  estimate  ^^^  actual  measurement,  573. 
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-  Oontiimed* 

Weight  find  sufficiency:  sufficiency  of  evi- 
dence in  action  against  gas  company  for 
injury  caused  by  escape  of  gas,  280. 

Se«  also  Witnessea. 

EXAMINATION  — 
See  Criiiiiital  I<aw« 


See  Banks. 

EXCAVATIONS  — 

See  Mines  and  Minerals. 


See  Stock  Exekanses. 

EXECUTORS       AN1>       ADMINISTBA- 
TORS* 

Liability  of  executor  or  administrator  of 

lessee  for  rent,  820. 
Necessity  that  executor  or  administrator  in 

action  brought  by  him  allege  that  suit 

is    brought    in   representative    capacity, 

114. 


See  Taxation. 


FRAUDS,'  STATUTE  OF  ^-  Continned. 

Whether  contract  which  depends  upon  con- 
tingency for  performance  within  year  is 
within  statute  of  frauds,  1136. 

GAS  — 

Liability  of  gas  company  for  injury  caused 
by  escape  of  gas  from  pipes,  277. 


See  Descent  and  Distribntioau 


See  Streets  and  Hiskwajra. 

GIFTS -^ 

When  gift  to  "children"  and  like  indiides 
child  en  ventre  sa  mere,  1034. 

GRAND  JURY  — 

Power  of  grand  jury  to  report  crime  or  mis- 
conduct otherwise  than  by  indictment  or 
presentment,  228. 

GRANTOR  — 
See  Deeds. 

GUARD  RAILS  — 
See  Railroads. 

HABITS  — 

See  Deatk  hj  Wronfffnl  Aet. 

HANDCARS  — 
See  Railroads. 


See  Evidence. 


See  IXritnessea. 


Liability  of  heir  or  devisee  for  rent,  820. 

HOX.ID  ATS  — 

See  Sundays  and  Holidays. 


Giving  worthless  check  as  false  pretense, 
736. 

FEDERAIi   EMPLOYERS'   LIABILITY 
ACT  — 
See  Employers*  Liability  Aets. 


See  Attorneys. 


Duty  to  maintain  fire  escapes,  620. 

FIRE  INSURANCE  — 

Fire  insurance  policy  on  live  stock  in  des- 
ignated location  as  covering  animals  tem- 
porarily elsewhere,  398. 

FOREIGN  CORPORATIONS  — 

Right  to  issue  attachment  against  foreign 
corporation  on  ground  of  nonresidence, 
362. 

Validity  of  statute  designating  particular 
kind  of  agent  of  foreign  corporation  on 
whom  process  may  be  served,  339. 

FRAUDS,  STATUTE  OF  — 

Proof  by  parol  of  contents  of  lost  memo- 
randum required  by  statute  of  frauds, 
173. 


HOMESTEAD  — 

Right    to    reformation    of    conveyance    of 
homestead,  1131. 


See  Animals. 

HUSBAND  AND  WIFE  — 

Notice  to  municipality  as  prerequisite  to 
action  for  injury  to  wife  of  plaintiff, 
560. 

See  also  Adultery;  DiToree;  Home- 
stead. 

ILLEGAL  CONTRACTS  — 

Principle  of  estoppel  as  applicable  to  rigkts 
of  parties  under  void  Sunday  contract, 
467. 

Validity  of  contract  for  contingent  com- 
pensation in  procuring  legislation,  948. 

Validity  of  transfer  of  e^cpeotancy  in  es- 
tate made  by  heir  or  beneficiary  to  stran- 
ger, 1241. 

See  also  Release  and  Disoharce. 

ILLEGITIMACT  — 

Right  of  person  other  than  parent  to  re- 
cover for  death  of  illegitimate  child,  A^\. 

IMPROVEMENTS  — 
See  Meehanios*  Liens. 
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IMPUTED  NEGUGENCE  — 
See  Coatribntoxy  NegUeettoe. 


OF  AJLLO  WANCE  -^ 
3ee  Wovkmeik's  Gompessatioa  Aets. 

INDEMNITY  INSURANCE  — 

Indemnity  insurance   against   liability   of 
physician  for  malpractice,  1159. 

INFANTS  — 

Juvenile  courts,  1010. 

Right  of  infant  who  repudiates  contract  for 

services  to  recover  therefor,  261. 
Right  of  mother  to  maintain  action  for 

daughter's  seduction,  1275. 
See  also  Wills. 

INJUNCTIONS  — 

Modification  or  suspension  of  preliminary 
injunction  before  trial,  205. 

INSANITY  — 

Duty  and  liability  of  carrier  with  respect 

to  insane  passenger,  256. 
Liability  of  committee  of  lunatic  for  rent, 

819. 
Suicide  as  evidence  of  insanity,  488. 
Time  or  stage  in  criminal  proceedings  when 

question  of  insanity  of  defendant  may  be 

determined  by  inquisition  or  otherwise, 

424. 


See  Banks;  Stook  Ezokaagea* 

INSURANCE  — 

Fire  insurance  policy  on  live  stock  in  des- 
ignated location  as  covering  animals  tem- 
porarily elsewhere,  398. 

Indemnity  insurance  against  liability  of 
physician  for  malpractice,  1159. 

INTENT  — 

See  Partaenklp, 


Interest  on  attorney's  fees,  249. 
See  also  Uai&ry. 

INTERFERENCE    WITH    CONTRACT 
RELATIONS  — 
See  Contraots. 

INTERN ATIONAIi  LAW  — 

Right  of  belligerent  power  to  requisition 
goods  of  neutral,  245. 

INTERSTATE  COMMERCE  — 

Liability  as  between  consignor  and  con- 
signee for  payment  of  freight  under- 
charges on  interstate  shipment,  378. 

Validity  of  statute,  ordinance  or  rule  pro- 
viding for  reciprocal  demurrage,  701. 

INTOXICATING  LIQUORS  — 

Action  for  penalty  for  violation  of  intoxi- 
cating liquor  statute,  868. 

Intoxication  as  justification  or  mitigation 
of  slander,  564. 

Right  to  prohibit  possession  of  intoxicating 
liquor  for  personal  use,  780. 


INTOXICATING      LIQUORS  —  Contin- 
ued. 

Validity  of  intoxicating  liquor  statute 
which  makes  distinction  between  races 
with  respect  to  granting  of  license  or 
otherwise,  170. 

INTOXICATION  — 

See  Intozioatins  Ll^iittrs* 

JOURNALS  — 
See  Statutes. 

JUDGES  — 

Compensation  of  judge  of  juvenile  court, 
1011. 

Validity  of  judicial  business  performed  on 
holiday,  849. 

JUDGMENTS  — 

Attorneys:  extent  of  attorney's  lien  on 
judgment,  387. 

Holidays:  validity  of  judgment  rendered 
or  entered  on  holiday,  852. 

Intoxicating  liquors:  judgment  in  action 
for  penalty  for  violation  of  intoxicating 
liquor  statute,  873. 

Juvenile  eourts:  judgments  of  juvenile 
court,  1017. 

Res  judicata:  estoppel  by  judgment  as  ap- 
plicable to  person  assisting  prosecution 
or  defense  of  action,  154. 

— judgment  settling  title  to  land  as  con- 
clusive between  successful  claimant  and 
grantor  of  defeated  claimant,  161. 

See  also  Deeds. 

JUDICIAL  NOTICE  — 

Judicial  notice  of  contents  of  legislative 
journals  on  issue  as  to  enactment  of  stat- 
ute, 1284. 

JUDICIAL  SALES  — 

Liability  of  purchaser  of  leasehold  at  ju- 
dicial sale  for  rent,  82L 
Validity  of  judicial  sale  held  on  holiday, 
852. 
JURISDICTION  — 
See  Conrts. 

JURY  — 

Necessity  for  jury  in  proceedings  in  juve- 
nile court,  1016. 

Validity  and  construction  of  constitution- 
al or  statutory  provision  for  verdict  by 
less  than  whole  number  of  jurors,  500. 

See  also  Grand  Jnry. 

JUSTIFICATION  — 

See  Libel  and  Slander. 

• 

JUVENILE  COURTS  — 

Establishment  of  and  procedure  in  juve- 
nile courts,  1010. 

LAROR  COMBINATIONS  — 

Civil  liability  for  interference  with  con- 
tract relations,  608. 

LANDLORD  AND  TENANT  — 

Distinction  between  rent  and  royalty,  1225. 
Effect  of  assignm^^^  ^^  lease  or  sublease 
by  tenant  ou  ItabiVity  lor  rent,  788. 
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LAST  CLBAK  OHAHOE  — 
See  Nesllceaoe* 


See  landlord  and  Tenant. 

I.EGISIJI.TION  — 

See  Illegal  Oontraets. 


JOXTBHAL8  — 


See  Statutes. 


Competency  of  interested  witness  to  testify 
as  to  letters  passing  between  him  and 
person  since  deceased,  747. 

LIBBr  AND  SLANDER  — 

Intoxication  as  justification  or  mitigation 
of  slander,  564. 

Liability  of  author  of  libel  or  slander  for 
repetition  or  republication  by  others, 
908. 

Statement  in  response  to  extra-judicial  as- 
sertion of  civil  liability  as  actionable 
libel  of  civil  liability  as  actionable  libel 
or  slander,  633. 

LICENSES  — 

See  Intozicatiiis  Liqmon. 


See  Attomeye. 

LIMITATION  OF  ACTIONS  — 

Limitation  against  action  for  penalty  for 

violation  of  intoxicating  liquor  statute, 

871. 
Validity   of  acknowledgment  by  client  of 

debt  to  attorney  barred  by  limitations, 

436. 

LIVE  STOCK  — 

See  Fire  Inenraaoe. 

LOAN  BROKERS  — 

State  or  municipal  regulation  of  personal 
property  loan  brokers,  618. 

LOANS  — 

See  Mortgages. 

LOST  INSTRUMENTS  — 
See  Frauds,  Statute  of. 

LUNACY  — 
See  Insanity. 

BCAIL  CRANES  — 
See  Railroads. 

BCA  JORITT  — 

See  Municipal  Corporations. 

MALICIOUS  PROSECUTION  — 

Acquittal  in  criminal  prosecution  as  evi- 
dence, in  action  for  malicious  prosecu* 
tion,  of  want  of  probable  cause,  376. 

Institution  of  proceeding  to  abate  nuisance 
as  ground  for  action  for  malicious  prose- 
cution, 493. 


MALPRACTICE  — 

See  Physicians  and  Surgeons* 

MANUFACTURERS'  APPLIANCES  — 

See  Carriers  of  Passengers. 

MASTER  AND  SERVANT  — 

Automobiles:  liability  of  automobile  own- 
er to  chauffeur  for  personal  injurie%^ 
1090. 

Employers'  liability  acts:  employees  en- 
titled to  protection  under  lederal  em- 
ployers' liability  act,  472. 

— validity  of  verdict  by  less  than  whole 
number  of  jurors  in  action  under  federal 
employers'  liability  act,  504. 

— what  statutes  are  impliedly  repealed  by 
state  employers'  liability  act,  773. 

Frogs,  switches  and  guard  rails:  duty  of 
railroad  company  to  block  frogs,  switches 
and  guard  rails,  642. 

Mail  cranes:  location  of  mail  crane  near 
railroad  track  as  actionable  negligence, 
717. 

Workmen's  compensation  acts:  increase,  de- 
crease, termination  or  suspension  of  al- 
lowance under  workmen's  compensation 
act,  889. 

— what  statutes  are  impliedly  repealed  by 
workmen's  compensation  act,  773. 

See  also  Burfflary;  Release  and  Dis- 
oliarse. 

BCATESRIAUS — 

See  Meol&anies'  Liens. 

MEASUREMENT  — 

Comparative  weight  of  estimate  and  actual 
measurement,  573. 

MECHANICS'  LIENS  — 

Failure  to  comply  with  contract  as  de- 
fense to  claim  for  mechanic's  lien,  549. 

Kight  to  mechanic's  lien  for  transportation 
of  materials  to  be  used  in  omnection 
with  improvement,  1030. 

MEETINGS  — 

See  Stoek  and  StoeUiolders. 

MEMORANDUM  — 
See  Frauds*  Statnte  of* 

MINES  ANB  MXNERALS  — 

Liability  of  mine  owner  or  operator  for 
injuries  resulting  from  imguarded  min- 
ing excavations,  484. 

MINIMUM  SALARY  — 
See  Schools. 

MITIGATION  OF  DAMAGES  — 
See  Damages. 

MODIFICATION  — 
See  Injnnetions. 
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MOBTOAGE8  ~ 

Liability  of  mortgagee  of  leasehold  inter- 
est for  rent,  813. 

Validitj  of  exemption  from  taxation  of 
monej  loaned  on  mortgage  security,  757. 

MOTOBCTCI.IS  — 

Rights  and  duties  of  person  driving  auto- 
mobile in  highway  with  respect  to  motor- 
cycle, 676. 

MUNIdPAI.  CORPORATIONS  — 

Automobiles:  municipal  regulation  of  au- 
tomobiles with  respect  to  equipment,  use 
of  streets,  or  the  lilce,  1047. 

Carriers  of  goods:  validity  of  ordinance 
providing  for  reciprocal  demurrage,  701. 

Claims:  notice  to  municipality  as  prereq- 
uisite to  action  for  injury  to  wife  or 
child  of  plaintiff,  560. 

— sufficiency  of  statutory  notice  of  claim 
against  municipality  with  respect  to 
name  and  address  of  claimant,  722. 

Council:  legality  of  action  by  majority  of 
quorum  of  municipal  council,  274. 

Electricians:  state  or  municipal  regula- 
tion of  electricians,  694. 

Loan  brokers:  state  or  municipal  regula- 
tion of  personal  property  loan  brokers, 
618. 

Officers:  validity  of  act  of  municipal  offi- 
cer performed  on  holiday,  848. 

Ordinances:  validity  of  adoption  or  publi- 
cation of  ordinance  on  holiday,  849. 

Public  service  corporations:  review  by  pub- 
lic service  commission  of  municipal  regu- 
lation of  public  service  corporation,  1083. 

Vehicles:  constitutionality  of  statutes  and 
ordinances  regulating  speed  of  vehicles 
in  streets  and  highways,  1067. 

—validity  of  ordinance  prohibiting  use  of 
streets  by  business  vehicles,  969. 


See  Deeds;  Mnnieipal  Corpora tiona. 

NATION AI.  BANKS  — 

Examiners  of  national  banks,  222. 

NEGLIGENCE  —  , 

Animals:  liability  of  owner  for  injuriei 
caused  by  runaway  horse,  1114. 

Automobiles:  application  of  last  clear 
chance  doctrine  to  collision  between  au- 
tomobile and  street  car,  515. 

— rights  and  duties  of  persons  driving  an* 
tomobiles  in  highways,  661. 

Bank  examiners:  liability  of  bank  examin- 
er for  breach  of  duty,  220. 

Carriers  of  live  stock:  liability  of  car- 
rier of  live  stock  for  injury  to  stock 
where  shipper  loads  stock  improperly, 
1203. 

Carriers  of  passengers:  contributory  neg- 
ligence of  passenger  in  alighting  from 
street  cat  and  passing  to  rear  of  it  across 
parallel  tracks  without  looking  for  ap- 
proaching car,  998. 

— duty  and  liabilitjr  of  carrier  with  respect 
to  insane  passenger,  256. 


NEGLIGENCE  —  Continued. 

Carriers  of  passengers:  duty  of  railroad 
to  put  passenger  off  at  destination  not 
stopping  station,  1220. 

— failure  of  carrier  to  enforce  rule  as  af- 
fecting contributory  negligence  of  passen- 
ger in  violation  thereof,  1308. 

— ^liability  of  carrier  for  injury  to  passen- 
ger caused  by  slipping  on  banana  peel 
or  the  like,  1087. 

— liability  of  carrier  of  passengers  with 
respect  to  appliances  purchased  from 
manufacturer,  929. 

Death  by  wrongful  act:  admissibility  in 
action  for  death  by  wrongful  act  of  evi- 
dence of  habits  or  physical  condition  of 
deceased,  652. 

— right  of  person  other  than  parent  to  re- 
cover for  death  of  illegitimate  child,  454. 

Fire  escapes :  duty  to  maintain  fire  escapes, 
629. 

Gas:  liability  of  gas  company  for  injury 
caused  by  escape  of  gas  from  pipes,  277. 

Imputed  negligence:  negligence  of  driver 
as  imputable  to  occupant  of  automobile. 
268. 

— negligence  of  driver  as  imputable  to  oc- 
cupant of  vehicle,  685. 

Master  and  servant:  duty  of  railroad  com- 
pany to  block  frogs,  switches  and  guard 
rails,  642. 

— employees  entitled  to  protection  under 
federal  employers'  liability  act,  472. 

— increase,  decrease,  termination  or  sus- 
pension of  allowance  under  workmen's 
compensation  act,  889. 

— liability  of  automobile  owner  to  chauf- 
feur for  personal  injuries,  1090. 

— location  of  mail  crane  near  railroad  track 
as  actionable  negligence,  717. 

— validity  of  verdict  by  less  than  whole 
number  of  jurors  in  action  under  federal 
employers'  liability  act,  604. 

— what  statutes  are  impliedly  repealed  by 
state  employers'  liability  or  workmen's 
compensation  act,  773. 

Mines  and  minerals:  liability  of  mine 
owner  or  operator  for  injuries  resulting 
from  unguarded  mining  excavations,  484. 

Municipal  corporations:  notice  to  munic- 
ipality as  prerequisite  to  action  for  in- 
jury to  wife  or  child  of  plaintiff,  660. 

— sufficiency  of  statutory  notice  of  claim 
against  municipality  with  respect  to 
name  and  address  of  claimant.  722. 

Railroads:  liability  of  railroad  company 
for  injuries  caused  by  operation  of  hand 
car,  321. 

Street  railways:  application  of  last  clear 
chance  doctrine  to  collision  between  auto- 
mobile and  street  car,  515. 

— ^liability  of  street  railway  company  for 
injuries  caused  by  striking  pedestrian  in 
rounding  curve,  679. 

Streets  and  highways :  application  of  doc- 
trine of  res  ipsa  loquitur  to  injury  to 
person  in  highway  caused  by  fall  of  wall 
or  portion  thereof,  1073. 

—liability  for  injuries  caused  by  door  or 
gate  opening  outwards  in  street,  468. 

See  also  K«#ieisAB  aad  Burseons; 
Torts.         ^ 
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NEUTRAL  PROPERTY  ~ 
8e«  latemational  Law. 


PAWNBROKERS  > 

See  Itoan  Broken. 


NEW  TRIAL  ~ 

Statutory  right  to  new  trial  in  ejectment, 
556. 

NONRESIDENTS  — 
See  Attaolmient. 

NOTICE  ~ 

Necessity  that  notice  required  or  author- 
ized by  law  be  in  writing,  1147. 

Validity  of  notice  served  on  holiday,  850. 

See  also  Mnniolpal  Corporations! 
Stoek  and  Stookkoldem. 

NUISANCES  — 

Institution  of  proceeding  to  abate  nuisance 
as  ground  for  action  ror  malicious  prose- 
cution^  493. 

OFFICERS  — 
See  Corporations;  Mnnioipal  Corpora- 
tions; Probation  Oifloers. 

ORDINANCES  — 

See  Municipal  Corporations. 

PARALLEL  TRACKS  — 
See  Carriers  of  Passengers. 

PARENT  AND  CHILD  — 

Notice  to  municipality  as  prerequisite  to 
action  for  injury  to  child  of  plaintiff, 
560. 

Right  of  mother  to  maintain  action  for 
daughter's  seduction,   1275. 

See  also  Illesitiniaoy. 

PAROL  EVIDENCE  — 

Admissibility  of  parol  evidence  to  show 
place  of  payment  under  contract  silent 
in  that  respect,  366. 

Proof  by  parol  of  contents  of  lost  memo- 
randum required  by  statute  of  frauds, 
173. 

PARTIES  TO  ACTIONS  — 

Who  may  bring  action  for  penalty  for  vio- 
lation of  intoxicating  liquor  statute,  871. 
See  also  Res  Judicata. 

PARTITION  — 

Validity  of  serrice  by  publication  in  action 
for  partition,  1002. 


Admissibility  of  parol  evidence  to  show 
place  of  payment  under  contract  silent 
in  that  respect,  366. 


Intent  as  essential  to  creation  of  partner- 
ship, 440. 

Right  of  partner  to  carry  on  business  in 
competition  with  firm,  003. 

PARTY  WALLS  — 

Liability  of  adjoining  landowner  for  use 
of  party  wall  in  absence  of  agreement  to 
contribute,  1165. 

PASSENGERS  — 
See  Carriers  of  Passencers. 


See  Streets  and  Hiskways. 

PHNALTIES  — 

Action  for  penalty  for  violation  of  intoxi- 
cating liquor  s1»,tute,  868. 

Disposition  of  penalty  recovered  for  viola- 
tion of  intoxicating  liquor  statute,  874. 

Recovery  of  several  penalties  in  single  ac- 
tion for  violation  of  intoxicating  liquor 
statute,  873. 

PERSONAL  PROPERTY  — 
See  Loan  Brokers. 

PHYSICAL  CONDITION  — 
See  Deatk  by  Wrongful  Aet. 

PHYSICIANS  AND  SURGEONS  — 

Indemnity  insurance  against  liability  of 
physician  for  malpractice,  1150. 

PLEADING  ~ 

Necessity  that  executor  or  administrator 
in  action  brought  by  him  allege  that  suit 
is  brought  in  representative  capacity, 
114. 

Pleading  in  action  for  penalty  for  viola- 
tion of  intoxicating  liquor  statute,  872. 

See  also  Appearance. 

POLES  — 

See  Electricity;  Telecrapks  and  Tele- 

pkones. 

POSSESSION  — 

See  Intozieatins  Liqnors. 

PRELIMINARY  EXAMINATION  — 
See  Criminal  Law. 

PRELIMINARY  IN JtTNCTION  — 
See  Injunctions. 

PRESCRIPTION  — 

Acquirement  by  prescription  of  right  to 
maintain  telegraph,  telephone  or  dectric 
light  pole,  081. 

PRINCIPAL  AND  AGENT  — 

See  Agency. 

PRIVILEGED  COBOCITNIOATIOmi  * 
See  Witnesses. 


See  International  Law. 

PROBABLE  CAUSE  — 

See  Malioions  Prosecntion. 

PROBATION  OFFICERS  — 

Probation  officers  oif  juvenile  courts,  1011. 
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PROOEDURE  — 

Procedure  in  juvenile  courts,  1014. 

PROCESS  — 

Process  by  which  court  may  acquire  juris- 
diction of  defendant  corporation  in  crimi- 
nal case,  1289. 

Validity  of  process  issued  or  served  on  holi- 
day, 850. 

Validity  of  service  by  publication  in  ac- 
tion for  partition,  1002. 

Validity  of  statute  designating  particular 
kind  of  agent  of  foreign  corporation  on 
whom  process  may  be  served,  339. 


See  Adultery. 

PROSECUTING  ATTORNETS  ~ 

Statement  by  prosecuting  witness  to  prose- 
cuting attorney  as  privileged,  1121. 

FUBIJCATION  — 

See  Mnnioipal  Corporations;  Process; 
Statutes. 

FUBIiIC  OFFICERS^ 

See  Bonds;  Mnnioipal  Corporations; 
Pirobation  Ofieers. 

FUBUC  SERVICE  COMMISSIONS  ~ 

Review  by  public  service  commission  of 
municipal  regulation  of  public  service 
corporation,  1083. 

Validity  of  statute  conferring  on  public 
service  commission  power  to  determine 
necessity  for  construction  or  extension  of 
public  utility,  299. 

PUBLIC  SERVICE  CORPORATIONS  ~ 
See  Pnblio  Serriee  Coaunissions;  Pnb«> 
Ue  UtiUtiee. 

FUBUC  UnUTIES  — 

Validity  of  statute  conferring  on  public 
service  commission  power  to  determine 
necessity  for  construction  or  extension 
of  public  utility,  299. 

QUORUM  — 

See   Mnnioipal  Corporations. 

RACES  — 

See  Intozieatinc  Liqnors. 

RAIUtOABS  — 

Frogs,  switches,  etc:  duty  of  railroad  com* 

pany  to  block  frogs,  switches  and  guard 

rails,  642: 
Hand  cars:   liability  of  railroad  company 

for  injuries  caused  by  operation  of  hand 

car,  321. 
Mail  cranes:   location  of  mail  crane  near 

railroad  track  as  actionable  negligence, 

717. 
Right  of  way:  estate  or  interest  acquired 

by  railroad  in  land  purchased  for  right 

of  way,  763. 
— aright  of  railroad  company  to  condemn 

water  over  which  right  of  way  is  con- 
structed, 1215. 


RAILROABS  —  Continued. 

Taxation:  assessment  of  railroad  right  of 
way  for  street  improvement,  679. 

— valuation  of  railroad  property  for  pur- 
pose of  taxation,  1180. 

REAX  ESTATE  BROKERS  ~ 
See  A^enoy. 


Liability  of  receiver  for  rent,  818. 

RECIPROCAI.  DEMURRAGE  — 
See  Carriers  of  Goods. 


See  Release  and  Disobarce. 

REFORMATION  — 
See  Rescission,  Caneellation 
ormation. 

REGISTRATION  — 
See  Elections. 


and  Ref - 


RELATIVES  — 
See  DiToroe. 

RELEASE  ANB  DISCHARGE  — 

Validity  of  release  given  in  consideration 
of  re-employment  of  releasor  by  releasee, 
175. 


RENT  — 

See  Landlord  and  To: 


See  Bonds;  Statntes, 

REPETITION  — 

See  Libel  and  Slander. 


See  Grand  Jnrj. 

REPUBLICATION  — 
See  Libel  and  Slander. 

REPUDIATION  — 
See  Infants. 

REPUTATION  — 
See  Sednotion. 

RESCISSION,     CANCELLATION    AND 
REFORMATION  — 

Right    to    reformation    of    conveyance    of 
homestead,  1131. 


See  DiToree. 

RES  IPSA  LOQUITUR  — 
See  Neclicenee. 

« 

RES  JUDICATA^ 

Estoppel  by  judgt^p^t  a«  applicable  to  per- 
son assisting  Tv^^aftC^^^^^  ^^  defense  o! 
action,  164.       ^^^^ 
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KES  JUDICATA  —  Continiied. 

Judgment  settling  title  to  land  as  conclu- 
sive between  successful  claimant  and 
grantor  of  defeated  claimant^  161. 

See  also  Deeds. 

RIGHT  OF  WAT  ^ 
See  Railroads. 


See  Automobiles. 

STATE  BANKS  — 

Examiners  of  state  banks,  210. 


STATIONS  ~ 
See  Carriers  of 


BOOMS  — 

See  Xileetions. 

ROUNDING  CURVES. 
See  Street  Railways. 


Distinction  between  rent  and  royalty,  1225. 

RULES  AND  REGUI.ATIONS  ~ 

See    Carriers    of   Goods;    Carriers    of 
Passenfl:ers;  Stock  Exohanges. 

RUNAWAY  HORSES  ~ 

See  Animals. 

SALARY  — 
See  Sohools. 

SCHOOLS  — 

Validity  of  statute  fixing  minimum  salary 

of  school  teachers,  420. 
Validity  of  statutory  or  other  prohibition 

against  secret  societies  among  students, 

627. 

SCIENTIFIC  BOOKS  — 
See  Witnesses. 


See  Schools. 

SEDUCTION  — 

Admissibility  of  evidence  of  defendant's 
reputation  in  prosecution  for  seduction, 
381. 

Right  of  mother  to  maintain  action  for 
daughter's  seduction,  1275. 

SERVICE  — 

See  Notices;  Process. 

SERVICE  PIPES  — 

See  Waterworks  and  Water  Coni- 
panics. 

SERVICES  — 
See  Infants* 


See  Bfines  and  Minerals. 

SIGNATURE— 
See  Wills. 

SOCIETIES  — 
See  Schools. 


See  Appearance. 

SPECIAL  ASSESSMENTS 
See  Taxation. 


TUTE  OF  FRAUDS  — 
See  Frands,  Statnte  of. 

STATUTE  OF  LIMITATIONS  — 
See  Limitation  of  Actions. 

STATUTES  — 

Judicial  notice  of  contents  of  legislatiTe 
journals  on  issue  as  to  enactment  of  stat- 
ute, 1284. 

Validity  of  adoption  or  publication  of  stat- 
ute on  holiday,  849. 

What  statutes  are  impliedly  repealed  by 
state  employers'  liability  or  workmen's 
compensation  act,  773. 

See  also  Bonds;  Jnrj. 

STOCK  — 

See  Fire  Insurance. 

STOCK  AND  STOCKHOLDERS  — 

Eligibility  of  officer  of  corporation  to  whom 
stock  is  transferred  for  purpose  of  emib- 
ling  him  to  become  officer,  963. 

Waiver  of  notice  of  stockholders'  meeting, 
1038. 

STOCK  EXCHANGES  — 

Validity  of  rule  of  stock  exchange  with 
respect  to  seat  of  insolvent  or  defaulting 
member,  879. 

STOPPING  STATIONS- 
See  Carriers  of  Passensers. 

STREET  RAILWAYS  — 

Application  of  last  clear  chance  doctrine  to 
collision  between  automobile  and  street 
car,  515. 

Liability  of  street  railway  company  for  in- 
juries caused  by  striking  pedestrian  in 
rounding  curve,  679. 

Rights  and  duties  of  person  driving  auto- 
mobile in  highway  with  respect  to  con- 
ductor on  street  car,  674. 

Rights  and  duties  of  person  driving  auto- 
mobile in  highway  with  respect  to  |>a6- 
senger  on  street  car,  673. 

Bee  also  Carriers  of  Passengers. 

STREETS  AND  HIGHWAYS  — 

Automobiles:  municipal  regulation  of  au- 

.  tomobiles  with  respect  to  equipment,  use 
of  streets,  or  the  like,  1047. 

^rights  and  duties  of  persons  driving  auto- 
mobiles in  highways,  661. 

Doors  or  gates:  liability  for  injuries 
caused  by  door  or  gate  opening  out- 
wards in  street,  458. 

Street  railways:  liability  of  street  rail- 
•way  company  for  injuries  caused  by 
striking  pedestrian  in  roundinfi:  carve, 
679. 
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STREETS  AND  HIGHWAYS  ~  CoAtla.- 
ned. 

Vehicles:  constitutionality  of  statutes  and 
ordinances  regulating  speed  of  Tehicles 
in  streets  and  highways,  1067. 

— ^validity  of  ordinance  prohibiting  use  of 
streets  by  business  Tehicles,  969. 

Walls:  application  of  doctrine  of  res  ipsa 
loquitur  to  injury  to  person  in  highway 
caused  by  fall  of  wall  or  portion  there- 
of, 1073. 

See  also  Animals. 

STUDENTS  — 

See  Soliools. 


SUBI.EASE  ~ 
See  Landlord 


and  Tenant. 


SUICIDE  — 

Suicide  as  evidence  of  insanity,  488. 

SUNDAYS  AND  HOLIDAYS  — 

Principle  of  estoppel  as  applicable  to  rights 
of  parties  under  void  Sunday  contract, 
467. 

Validity  of  official  or  judicial  act  performed 
on  holiday,  847. 

SURGEONS  — 

See  Physielana  and  Snrceonfl. 

SUSPENSION  OF  ALLOWANCE  ~ 
See  Workmen's  Compensation  Acts. 

SUSPENSION  OF  INJUNCTION-. 
See  Injnnetions. 

TAXATION  — 

Assessment  of  railroad  right  of  way  for 

street  improvement,  679. 
Validity   of   exemption    from    taxation    of 

money  loaned  on  mortgage  security,  757. 
Valuation  of  railroad  property  for  purpose 

of  taxation.  1180. 

TEACHERS  — 
See  Soliools. 

TELEGRAPHS  AND  TELEPHONES  — 

Acquirement  by  prescription  of  right  to 
maintain  telegraph,  telephone  or  electric 
light  pole,  981. 

Conversations  by  tclophcie  as  evidence, 
977. 

TERMINATION  OF  ALLOWANCE  — 
See  Workmen's  Compensation  Acts. 

TORTS  — 

Civil   liability   for   interference  with   con- 
tract relations,  608. 
See  also  Necllgence. 


TRANSACTIONS  WITH  DECEDENT 
See  Witnesses. 

TRANSFER  OF  EXPECTANCY  — 
See  Descent  and  Distribution* 

TRANSFER  OF  STOCK  — 
See  Stock  and  Stoekliolders. 


TRANSPORTATION  — 
Sae  Meolianies'  Liens* 

TRIAL  — 

Time  or  stage  in  criminal  proceedings  when 
question  of  insanity  of  defendant  may  be 
determined  by  inquisition  or  otherwise, 
424. 

Trial  of  action  for  penalty  for  violation  of 
intoxicating  liquor  statute,  873. 

See  also  Injnnetions. 

USE  — 

See  Intoxicating  Liqnors;  Streets  and 
Hichways. 

USURY  — 

Constitutionality  of  statutes  exempting 
building  and  loan  associations  from 
usury  laws,  232. 

VALUATION  — 
See  Taxation* 


VALUE  — 

Admissibility  in  eminent  domain  proceed- 
ing of  evidence  of  price  paid  by  another 
than  condemnor  for  similar  property, 
598. 


Constitutionality  of  statutes  and  ordi- 
nances regulating  speed  of  vehicles  in 
streets  and  highways,  1067. 

Negligence  of  driver  as  imputable  to  occu- 
pant of  automobile,  268. 

Negligence  of  driver  as  imputable  to  occu- 
pant of  vehicle,  685. 

Rights  and  duties  of  person  driving  auto- 
mobile in  highway  with  respect  to  horse 
drawing  vehicle,  662. 

Validity  of  ordinance  prohibiting  use  of 
streets  by  business  vehicles,  969. 

VENDOR  AND  PURCHASER  — 
See  Agenoy. 

VERDICT  — 
See  Jnry. 

VOLUNTARY  APPEARANCE -^ 

See  Appearance* 

VOTES  — 

See  Eleetions. 


See  Appearanee;  Stock  and  Stock- 
Holders. 

WAR  — 

Right  of  belligerent  power  to  requisition 
goods  of  neutral,  245. 

WATERS  AND  WATERCOURSES  — 

Right  of  railroad  company  to  condemn 
water  over  ^M^ih  right  of  way  is  con- 
structed, i^^5. 
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WATERWORKS  AN1>  WATER  OOM- 


Duty  of  water  company  to  lay  service  pipe 
without  charge  to  consumer,  1297. 

WEAPONS  — 

What  constitutes  "deadly  weapon,"  308. 

wnxs  — 

Necessity  that  will  be  signed  by  testator 
at  end  thereof  in  absence  of  statute  so 
requiring,  140. 

When  gift  to  "children^'  and  like  includes 
child  en  ventre  sa  mere,  1034. 

WITNESSES  — 

Competency  of  interested  witness  to  testify 
as  to  letter  passing  between  him  and 
person  since  deceased,  747. 

Statement  by  prosecuting  witness  to  prose- 
cuting attorney  as  privileged,  1121. 


WITNESSES  —  ComtiAned. 

Use  of  scientific  books  in  connection  with 
examination  of  expert  witness,  356. 

WORDS  ANB  PHRASES  — 

"Any:"  legal   meaning  of  **any,"  2. 

'Children:"  when  gift  to  *'chUdren"  and 
like  includes  child  en  ventre  sa  mere, 
1034. 

'Deadly  weapon:"  what  constitutes  "dead- 
ly weapon,"  308. 

'Rent"  and  "royalty:"  distinction  between 
rent  and  royalty,  1225. 

WORKMEN'S  OOlfPENSATION  ACTS. 

Increase,  decrease,  termination  or  suspen- 
sion of  allowance  under  workmen's  com- 
pensation act,  880. 

What  statutes  are  impliedly  repealed  by 
workmen's  compensation  act,  773. 
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WRITING  — 
See  Notice* 
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